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COOMBS  «t  aL  t.  BATtKRR  et  at 
(Supreme  Court  of  Montana.    Jan.  10,  1905.) 

COBPOBATIONS  —  DIBBCT0B8  —  ATTITaDB  TO- 
WABD  8TOCKBOI.DEBB — ^PUBOn^BB  OF  COBPO- 
RATB  PROPEBTT— BEDBKPTION  TBOM  KXBCU- 
TION— FRAUD— BONA  FIDB  PUBCHA8EBS— EVI- 
OBNC»—8OmCIBH0T— SUITS     FOB     AOCWUHT- 

ino— cBBDns. 

1.  Directors  of  a  corporation  stand  In  a  fida- 
ciar;  capacity  to  the  corporation  and  stoclchold- 
era,  and  niuxt  exercise  the  utmost  good  faith  in 
all  transactions  toadiinK  tlieir  duties  to  the 
corporation  and  ita  property,  and  they  hold 
any  profits  yrhich  they  may  malce  from  the  com- 
pany s  property  or  btisiness  as  trustees  for  the 
corporation  and  its  stoctcholders. 

Z  Transactions  had  by  a  director  of  a  com- 
pany with  reference  to  its  property,  whereby 
he  obtains  a  profit,  are  Toidabie  by  the  company 
or  stockholders  if  action  la  taken  within  a  rea- 
sonable time. 

3.  The  burden  is  <m  directors  of  a  corpora- 
tion to  show  that  transactions  had  by  them  with 
the  corporation,  from  which  they  make  a  prof- 
it, are  fair  and  bona  fide. 

i.  Directors  of  a  corporation  may  become  its 
creditors  and  enforce  tlieir  claims  oy  the  same 
methods  as  other  creditors,  but  the  contracts  by 
which  they  become  creditors  are  subject  to  the 
strictest  scrutiny,  and  will  bs  enforced  only 
when  fair  and  equitable. 

5.  A  director  of  a  corporation  may  purchase 
ita  property  at  a  Jadicial  sale  when  he  has  no 
control  orer  the  proceedings,  or  may  purchase 
from  a  purchaser  at  Judicial  sale,  but  in  either 
case  bis  acts  must  be  fair  nod  honest. 

6.  A  redemption,  by  the  directors  of  corporate 

Sroperty  sold  under  execution  could  not  be 
eemed  fair  and  bona  fide  where  the  judgment 
under  which  the  redemption  was  made  was  ren- 
der^ in  favor  of  one  of  their  number  only 
two  days  before  the  redemption,  on  a  default 
based  upon  the  acceptance  of  serrios  of  sum- 
mons by  another  of  tneir  number. 

7.  A  breach  of  oflicial  duty  on  the  part  of 
directors  of  a  corporation  is  fraud  In  law,  as 
arainst  the  stockholders,  and  is  sufficient  to  en- 
title the  latter  to  relief,  thou^  no  fraud  in 
fact  is  shown. 

8.  One  who  Joined  with  the  directors  of  a 
corporation,  knowing  that  they  were  directora. 
In  the  redemption  of  corporate  property,  was 
charged  with  knowledge  of  the  prmciple  of  law 
that  snch  directws  could  not  redeem  the  proi^ 
tatr  in  their  own  names. 

9.  One  who  Joins,  by  an  agent,  in  the  redemp- 
tion of  property,  is  charged  with  all  the  knowl- 
edge that  the  agent  possesses  concerning  the 
equities  in  the  property. 

10.  One  who  was  present  at  the  time  the  re- 
demption of  property  was  agreed  upon  between 
directors  of  the  corporation  which  owned  the 
Itropsrty,  and  who  took  part  ia  the  redemption, 
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was  charged  with  knowledge  that  the  trsBSSA- 
tion  was  constructively  fraudulent  as  against 
the  corporation  and  its  stockholders,  and  stood 
in  no  better  position  than  the  directors  involved. 

11.  Evidence  held  insulBcient  to  show  that  one 
who  Joined  with  directors  In  redeeming  cor- 
porate property  was  a  bona  fide  purchaser  for 
value,  without  notice  sf  the  unlawful  acta  «( 
the  directors. 

IZ  Where  directors  redeemed  corporate  prop- 
erty sold  under  execution,  and  held  it  as  their 
own,  making  considerable  profit  out  of  the  aame, 
they  were  entitled,  on  being  sued  bv  the  stock- 
holders, to  a  credit  for  money  paia  out  on  re- 
demption of  the  property,  and  in  satisfactioB 
of  claims  against  the  same,  with  interest  from 
the  dates  of  parent,  and  also  for  expenses  in- 
curred in  working  the  property. 

CommlBsloners'  Opinion.  Appeals  from 
District  Court,  Cascade  Cotinty:  J.  B.  Les- 
lie, Judge. 

Action  by  Frank  Coombs  and  others,  on 
their  own  behalf  and  on  behalf  of  all  other 
stockholders  of  the  Montana  Gold,  Silver, 
Platlnnm  &  Tellorlnm  Mining  Company,  a 
corporation,  against  David  L.  S.  Barker  and 
others.  From  an  order  granting  a  new  trial 
to  certain  defendants,  and  OTerrullng  a  mo- 
tion for  new  trial  as  against  other  defend- 
ants, and  from  a  Judgment  In  favor  of  cer- 
tain defendants,  plaintiffs  appeal;  and  from 
a  Judgment  against  them,  and  from  an  order 
overmllng  in  part  their  motion  for  a  new 
trial,  certain  defendants  appeal.    Beversed. 

A.  C.  Gonnley  and  Walsh  ft  Nenman,  tar 
appellants.  H.  Q.  &  S.  H.  Mclntire  aid 
Fletcher  Maddox,  for  respondent*. 


OliATBEBO,  G.  O.  Five  separate  appeals 
are  presented  for  review  by  the  record  here- 
in, viz.:  (1)  By  plaintiffs  from  an  order 
granting  a  new  trial  in  part  to  defendants 
David  L.  S.  Barker,  John  O.  E.  Barker,  and  J. 
T.  Armlngton;  (2)  by  plaintiffs  from  a  Judg- 
ment rendered  in  favor  of  Timothy  BL  Col- 
lins and  Lavina  A.  Collins,  and  representa- 
tives of  the  estate  of  B.  J.  Barker,  deceased; 
(3)  by  plaintiffs  from  an  order  overrnllng 
their  motion  for  a  new  trial  against  Timothy 
K.  Collins  and  Lavina  A.  Collins,  and  the  es- 
tate of  E.  J.  Barker,  deceased;  (4)  by  de- 
fendants David  lu  S.  Barker,  John  O.  B. 
Barker,  and  J.  T.  Armlngton  from  a  puOg- 
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ment  entered  against  them;  (5)  by  these 
snine  defendants  from  an  order  OTerruUng,  In 
part,  their  motion  for  a  new  trial.  By  stipu- 
lation contained  in  the  record,  but  one  tran- 
script is  presented  for  all  these  appeals. 
They  were  argued  together,  and  will  be  con- 
sidered and  decided  together. 

The  action  was  brought  by  T.  C.  Power  & 
Bro.,  Franit  Coombs,  Annie  S.  Turner, 
Charles  Duer,  Kyle  Price,  E.  M.  Edwards,  J. 
J.  O'Marr,  the  estate  of  J.  T,  Bell,  deceased, 
A.  E.  Thomas,  W.  D.  Graves,  D.  G.  Auchey, 
and  J.  E.  Kanouse,  as  stockholders  in  the 
Montana  Gold,  Silver,  Platinum  &  Tellurium 
Mining  Company,  In  their  own  behalf  and  In 
behalf  of  all  other  stockholders  of  said  com- 
pany who  might  come  In  and  Join  in  the 
prosecution  of  the  suit,  as  plaintiffs,  against 
David  L.  S.  Barker,  John  O.  E.  Barker,  J.  T. 
Armlugton,  Timothy  E.  Collins,  Lavlna  A. 
Collins,  David  L.  S.  Barker  as  administrator 
of  the  estate  of  E.  J.  Barker,  deceased,  Mar- 
cella  O'Leary  as  special  administratrix  of 
the  estate  of  B.  J.  Barker,  deceased,  W.  F. 
O'Leary  as  guardian  ad  litem  of  Edmund  3. 
Barker,  minor  son  and  heir  of  E.  J.  Barker, 
deceased,  and  the  Montana  Gold,  Sliver,  Pla- 
tinum &  Tellurium  Mining  Company,  as  de- 
fendants. The  objects  of  the  suit  are  to  have 
a  certain  redemption  made  by  the  directors 
of  the  Montana  Gold,  Silver,  Platinum  & 
Tellurium  Mining  Company  from  an  execu- 
tion sale  of  the  property  of  said  company  de- 
clared to  have  been  made  in  favor  of  the 
company  and  Its  stockholders,  to  have  the 
Individual  defendants  who  obtained  the  sber- 
itta  deed  to  the  property  declared  trustees  of 
said  property,  to  obtain  an  accounting  by 
such  defendants  of  the  proceeds  of  said  prop- 
erty while  in  their  possession,  to  quiet  title 
to  the  property,  and  for  general  relief. 

Briefly  stated,  the  complaint.  In  so  far  as 
Its  allegations  are  important  on  this  bearing, 
Is  as  follows:  It  alleges  the  corporate  ex- 
istence of  defendant  company,  and  that  plaln- 
tifCs  are  stockholders  therein;  that  defend- 
ants David  L.  S.  Barker,  John  C.  E.  Barker, 
J.  T.  Armington,  and  Timothy  E.  Collins 
were  and  are  directors  of  defendant  compa- 
ny, and  stockholders  therein;  that  defend- 
ants John  C.  E.  Barker  and  J.  T.  Armington 
are  the  president  and  secretary,  respectively, 
of  said  mining  company;  that  E.  J.  Barker, 
deceased,  was  at  the  time  of  his  death  a 
stockholder  and  acting  director.  It  alleges 
the  appointment  and  qualification  of  David 
L.  S.  Barker  as  administrator  of  the  estate 
of  E.  J.  Barker,  deceased,  of  Marcella  O'Lea- 
ry as  special  administratrix  of  the  estate  of 
E.  J.  Barker,  and  of  W.  F.  O'Leary  as  guard- 
,iin  ad  litem  of  Edwin  J.  Barker,  minor  son 
•nd  heir  of  E.  J.  Barker,  deceased;  that  on 
the  3d  day  of  Febniary,  1898,  one  John  R. 
FitzRlmmons  recovered  a  judgment  against 
the  defendant  mining  company  for  the  sum 
of  $2,577.94,  and  $19.50  costs,  upon  which 
e.tecutlon  was  duly  issued,  under  which  a 
sheriff's  sale  was  had  on  the  3d  day  of  March, 


1898,  of  all  property  of  the  company  (which 
is  then  specifically  described)  to  WUliam  Sil- 
verman and  Laura  Coombs  for  the  sum  of 
$2,900;  that  on  the  2d  day  of  March,  1899, 
defendants  John  C.  E.  Barker,  Edwin  J. 
Barker,  David  L.  S.  Barker,  J.  T.  Armington, 
and  Timothy  E.  Collins,  acting  through  and 
In  the  name  of  his  wife,  Lavlna  A.  Collins, 
redeemed  said  property  for  the  sum  of  $C,- 
145.90,  which  Included  the  purchase  price  on 
the  sheriff's  sale,  with  Interest  and  costs,  and 
also  two  other  prior  Judgments,  and  the  sum 
of  $15  taxes;  that  redemption  was  made  by 
the  parties  as  owners  and  holders  of  a  Judg- 
ment in  favor  of  John  C.  E.  Barker  against 
the  defendant  mining  company  for  the  sum 
of  $3,184.70;    that  on  the  12th  day  of  June, 

1899,  the  sheriff  executed  a  deed  for  said 
property  so  sold  and  redeemed,  but  that  the 
deed  was  not  called  for  until  the  7th  day  of 
September,  1900,  when  it  was  taken  and  re- 
corded; that  on  the  27th  day  of  March,  1899, 
Edwin  J.  Barker  filed  articles  of  incorpora- 
tion of  the  Big  Snowy  Mining  Company,  in 
which  said  redemptloners  were  named  as  di- 
rectors and  stockholders  of  all  the  stock  in 
the  corporation;  that  the  Big  Snowy  Mining 
Company  was  organized  with  the  intent  on 
the  part  of  the  incorporators  to  transfer  to 
said  company  all  the  property  so  redeemed. 
Intending  thereby  to  deprive  the  stockholders 
in  said  defendant  mining  company,  other 
than  said  incorporators,  of  all  their  interest 
In  the  property,  but  that  no  conveyance  or 
transfer  to  such  company  had  yet  been  made; 
that  since  the  redemption  the  defendants 
have  exercised  exclusive  ownership  and  con- 
trol of  the  property,  and  have,  by  the  opera- 
tion and  leasing  tiiereof,  realized  profits  of 
several  thousand  dollars,  the  amount  of 
which  is  unknown  to  plaintiffs,  but  that  they 
greatly  exceed  the  amount  paid  by  defend- 
ants for  the  redemption  of  the  property;  that 
defendants  have  kept  for  their  own  use  and 
benefit  all  of  said  moneys,  and  have  never 
accounted  therefor  to  said  defendant  mining 
company,  to  the  plaintiffs,  or  to  the  other 
stockholders;  that  Timothy  E.  Collins,  hus- 
band of  Lavlna  A.  Collins,  claims  an  interest 
in  the  property  with  the  other  defendants,  as 
represented  by  the  Interest  of  said  defendant 
Lavlna  A.  Collins;  that  defendant  John  C. 
E.  Barker  on  the  4th  day  of  March,  1899, 
conveyed  to  Edwin  J.  Barker  his  pretended 
interest  In  the  property,  but  still  claims  and 
asserts  an  interest  in  the  property;  that  the 
defendants  and  directors  of  the  mining  com- 
pany defendant  have  never  at  any  time,  ei- 
ther before  the  rendition  of  any  of  the  Judg- 
ments set  forth  or  since,  called  a  meeting  of 
the  stockholders  of  the  defendant  mining 
company  for  the  purpose  of  seeing  what 
might  be  done  towards  protecting  its  interest 
in  the  property,  and  that  neither  of  said  de- 
fendants and  directors,  or  any  of  them,  have 
attempted  in  any  way  to  protect  the  Interests 
of  the  corporation  by  paying  Its  said  In- 
debtedness or  making  a  redemption  of  said 
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property  for  its  benefit,  bnt  that  all  acts  of 
said  defendanta  and  directors  have  been  done 
and  performed  for  tbelr  own  Individual  bene- 
fit, and  fbr  tbe  parpose  of  acquiring  said 
property  for  tbemaelves,  and  to  deprive  tbe 
mining  company  defendant  and  tbe  remain- 
ing stockholders  of  the  same,  and  that  de- 
fendants threaten  to  hold  said  property  for 
tbemsdves,  and  adverse  to  the  mining  com- 
pany and  Its  stockholders  other  than  them- 
selves; that  the  defendants  bave  never  In- 
formed the  mining  company  defendant  or  Its 
stockholders  of  the  adverse  Into-est  in  said 
property  so  acquired  by  them,  bnt  have  acted 
in  bad  faltb  toward  the  said  mining  com- 
pany, and  In  fraud  of  Its  and  plalntlfl^  rights 
In  the  premises;  that  none  of  the  plaintUIs 
knew  that  the  defendants  were  Intending'  to 
bold  said  property  in  their  own  IndlTldnal 
right,  or  In  hostiUty  to  the  rights  of  the  com- 
pany and  plalntUFs,  imtll  the  recording  of  the 
sbertlTs  deed;  that  defendants  have  acquired 
no  right,  title,  or  Interest  in  said  property, 
but  that  the  redemption  should  be  declared 
to  be  a  redemption  for  and  to  behalf  of  said 
defendant  mining  company  and  plaintiffs  and 
other  shareholders  who  may  come  to  and 
share  the  expense  of  tbe  action;  that  the  cer- 
tUcate  of  redemption  and  sherUTs  deed  is- 
sued to  defendante  cast  a  cloud  iq>on  tbe  title 
of  said  property,  which  should  be  set  aside 
and  held  for  naught  The  complaint  then  al- 
lies the  commencement  of  a  suit  to  the 
name  of  the  defendant  mtoing  company 
against  the  other  defendants  to  this  suit  to 
obtato  the  same  relief  as  sought  to  this  a<v 
tlon;  that  summons  was  issued  and  served 
on  all  the  defendants;  that  some  of  them 
moved  to  strike  the  complatot  from  the  files 
on  the  ground  that  it  was  not  verified  by  any 
of  the  officers  of  the  corporation;  that  other 
defendanto  demurred  to  the  complatot,  and, 
upon  presentation  of  said  motion  and  de- 
murrers to  the  court,  the  same  were  sustain- 
ed, and  the  bill  dismissed.  Then  follows  the 
prayer  for  an  accounttog  and  other  relief. 

To  this  complatot  the  defendante  filed  sep- 
arate general  demurrers,  which  were  over- 
mled.  They  then,  with  the  exception  of  the 
mtotog  company  defendant,  filed  separate  an- 
awera  Tbe  substance  of  each,  to  so  far  as 
Important  to  these  appeals,  is  as  follows: 

Answer  of  Timothy  B.  Colltos  and  Liavtoa 
A.  Collins:  Denies  tliat  Timothy  B.  Collins 
was  a  party  to  the  redemption  of  the  lands, 
or  that  he  was  acting  for  himself,  to  the 
name  of  his  wife,  Lavtoa  A.  Collins,  and  al- 
leges that  Lavtoa  A.  Collins  effected  the  re- 
demption to  her  own  behalf,  and  that  Tim- 
othy B.  Colltos  had  no  toterest  to  the  prop- 
erty so  redeemed,  and  has  never  had  any 
snch  Interest  stoce  Ita  redemption.  Denies 
that  Timothy  B.  Collins  was  a  party  to  the 
incorporation  of  the  Big  Snowy  Mtoing  Com- 
pany. Admita  that  since  the  redemption  tbe 
defendants  David  L.  S.  Barker,  John  C.  B. 
Barker,  B.  J.  Barker  and  his  estate,  3.  T. 
Armtogton,  and  IiaTtoa  A.  Colltos  have  exer> 


cised  ownership  and  exclusive  control  over 
said  property,  but  "denies  that  Timothy  B. 
Collins  has  had  or  exercLsed  any  control  or 
ownership  over  the  property.  Admlte  that 
Lavtoa  A.  Colltos  baa  received  as  proflte 
arising  from  said  property  a  sum  to  exceed 
$400,  but  denies  that  Timothy  B.  Collins  has 
aver  received  any  profits.  Admita  that  Tim- 
othy B.  CoUlna  la  th«  husband  of  Lavtoa  A. 
Collins,  bnt  denies  that  he  claims  any  right, 
title,  or  toterest  to  or  to  said  property  stoce 
the  redemption  thereof.  Alleges  that  Lavtoa 
A.  Collins  has  the  right  to  an  undivided  <»e- 
fifth  toterest  to  said  property  redeemed  to 
her  own  right  Admlte  that  no  meeting  of 
the  stockholders  was  ever  called  or  had  as 
alleged  to  the  complatot  and  tliat  defend- 
ants, except  Timothy  B.  Colltos,  have  ac- 
quired said  property  tor  themselves,  and  that 
they  totend  to  hold  the  same  adversely  to 
the  defendant  mining  company  and  stock- 
holders. Denies  that  the  board  of  directors, 
or  any  of  them,  acted  to  bad  faith  to  permit- 
ting the  property  to  be  sold,  and  denies  that 
they  omitted  to  do  anything  wblch  they  were 
In  duty  boimd  to  do  as  directors.  Denies 
that  plaintiffs  did  not  bave  any  notice  of  the 
sale  and  redemption  of  the  property,  and  that 
platotiffs  did  not  know  that  defendante  in- 
tended to  bold  said  property  tor  their  own 
use  and  advarsely  to  the  rlghte  of  the  corpo- 
ration, and  alleges  that  the  transactions  were 
had  to  good  faith,  opeily  and  publicly,  and 
that  the  transactions  with  reference  to  the 
sale  and  redemption  of  the  property  were 
made  publicly.  Upon  toformatlon  and  belief, 
alleges  that  all  of  said  transactions  were  with- 
to  the  knowledge  of  platotiffs.  Admita  that 
Timothy  B.  Collins  bad  not  acquired  any 
right  title,  or  toterest  to  said  property.  De- 
nies that  Lavtoa  Collins  has  not  acquired 
any  interest  Alleges  that  she  holds  an  undi- 
vided one-flfth  toterest  thereof;  that  she  Is 
an  innocent  purchaser  thereof;  that  she  has 
a  good  right,  title,  and  toterest  as  against 
the  platotiff  and  as  against  the  world.  Al- 
leges that  platotiffs  have  stood  by  and  per- 
mitted the  property  to  t>e  sold;  allowed  the 
defendants,  except  Timothy  B.  Collins,  to  ex- 
pend a  large  amount  of  money  to  the  redemp- 
tion of  the  property,  well  knowing  that  It 
was  advertised  for  sale,  sold  and  redeemed 
by  these  defendante  other  than  Timothy  B. 
Colltos,  and  did  not  attempt  to  bring  any  ac- 
tion until,  by  the  work  and  labor  of  defend- 
ants, bodies  of  ore  of  considerable  value  were 
discovered ;  that  by  reason  of  laches,  plain- 
tiffs are  not  estopped  from  Instltottog  this 
suit 

Answer  of  Marcella  CLeary,  special  ad- 
mtoistratrlx  of  the  estate  of  H  J.  Barker, 
deceased:  Admlte  that  at  the  time  of  tbe 
begtoning  of  the  suit  David  L.  8.  Barker 
was  administrator  of  the  estate  of  B.  X 
Barker,  deceased,  but  alleges  that  he  has 
been  superseded  by  herself  as  special  admto- 
Istratrix  of  the  estate.  Admlte  that  the  de- 
fendant mining  company  was  Incorporated: 
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that  tb«  property  deaerlbed  In  tbe  complaint 
nraa  sold  at  aherifTa  aale ;  that  it  waa  ntter- 
wards  re(}«emed  aa  alleged  In  the  complaint; 
that  one-flfth  waa  redeemed  by  E.  J.  Barker; 
that  one-fifth  waa  redeemed  by  John  C.  BL 
Barker,  which  waa  afterwarda  conveyed  to 
B.  J.  Barker.  Admits  that  the  eatate  of  B. 
J.  Barker  claims  an  nndlvlded  two-fifths  in- 
tereat  In  all  the  property  described  In  plain- 
tiffs' complaint,  and  claima  It  adveraely  to 
plaintiffs.  Alleges  that  B.  J.  Baricer  pur- 
chased said  two-fifths  Interest,  and  paid  there- 
for In  good  faith;  that  all  the  acta  done  by 
Bald  B.  J.  Barker  and  his  grantor,  John  O, 
B.  Barker,  in  the  redemption  of  said  ivop- 
erty,  were  done  In  good  faith  and  without 
fraud.  Alleges  that  plaintiffs  stood  by  and 
permitted  Judgment  to  be  entered  against  the 
company,  and  the  property  sold,  and  the  same 
to  be  redeemed  by  the  defendants;  that 
plaintiffs  saw  the  defendants  part  with  their 
money  in  good  faith,  well  knowing  snch  prop- 
erty had  been  redeemed  by  defendants  as  In- 
dlTldnals;  and  that  therefore  plaintiffs  are 
estopped  to  maintain  the  action. 

Answer  of  J.  T.  Armlngton:  Denies  that 
the  mining  company  defendant  has  been  car- 
rying on  business  since  the  year  1897,  that 
any  of  the  defendants  hare  acted  as  directors 
since  1897,  and  that  the  Big  Snowy  Mining 
Company  was  organized  with  the  Intent  or 
design  to  deprive  any  one  of  any  Interest  In 
the  property.  Alleges  that  the  defendant 
mining  company  at  tbe  time  of  tbe  redemp- 
tion had  no  assets  whatever  to  pay  off  the 
Judgments  mentioned  in  the  complaint,  save 
the  property  sold  at  sheriff's  sale ;  that  none 
of  tbe  stockholders  showed  any  willingness 
or  desire  to  advance  the  necessary  funds  to 
pay  off  the  Judgments,  although  they  all  well 
knew  of  the  same,  and  of  the  sale  of  the 
property  to  satisfy  the  same,  "and  for  that 
reason,  and  no  other,  defendant  assisted  in 
the  redemption  of  said  property  as  alleged 
in  the  complaint"  Denies  that  the  stock- 
holders were  not  Informed  of  said  Judgment 
and  sheriff's  sale  thereunder.  Denies  that  he 
or  any  of  his  codefendants  acted  in  bad  faith 
or  fraud  of  any  of  plaintiffs'  rights  In  the 
premises.  Denies  that  plaintiffs  did  not 
know  that  the  redemption  of  said  property 
was  intended  for  the  benefit  of  the  redemp- 
tloners.  Alleges  that  plaintiffs  well  knew 
that  the  defendants  redeemed  the  properly 
openly  and  without  bad  faith,  and,  after  such 
redemption,  expended  large  sums  of  money 
In  developing  and  exploiting  the  property; 
that  the  redemption  was  made  with  their 
own  money,  and  In  good  faith,  and  with  no 
design  to  defraud  plaintiffs. 

The  answer  of  David  L.  8.  Barker  con- 
tains substantially  the  same  admissions,  de- 
nials, and  afi^matlve  allegations  as  those 
contained  In  the  answer  of  Armlngton. 

Answer  of  John  C.  B.  Barker:  Denies  that 
the  organization  of  the  Big  Snowy  Mining 
Company  was  made  with  tbe  intent  or  de- 
sign to  deprive  any  one  of  his  interest  In 


the  property.  Alleges  that  tbe  profits  re- 
alised from  operation  and  leasing  of  the 
mining  claims  amounted  to  $12,900.57;  that 
tbe  defendant  mining  company  at  the  time 
of  the  redemption  had  no  assets  whatever, 
aave  and  except  the  property  sold  at  sher- 
iff's sale;  that  none  of  the  stockholders 
showed  any  wiUingness  or  desire  to  adc 
vance  the  necessary  funds  to  pay  off  the 
Judgmenta,  although  they  knew  of  the  samc^ 
and  of  the  sale  of  the  property  to  satiafy 
the  same^  "and  for  that  reason,  and  n» 
other,  he  assisted  In  the  redemption  of  tb* 
property  as  allied  in  the  complaint"  De- 
nies that  the  stockholders  of  the  defendant 
mining  company  were  not  Informed  of  the 
Judgments  and  sheriff's  sale.  Denies  that 
he  and  his  codefendants  acted  In  bad  faith 
or  fraud  of  any  of  the  plaintiffs'  rights  In 
the  premises.  Denies  that  the  plaintiffs  did 
not  know  that  the  redemption  was  intended 
for  the  benefit  of  the  redemptionera.  Denies 
that  defendants  have  acquired  no  right 
title,  or  Interest  in  the  property,  or  that  the 
sheriff's  deed  or  certificate  of  redemption 
casts  any  cloud  on  said  property,  or  that 
the  title  of  the  defendant  mining  company 
should  be  -  quieted.  Avers  that;  in  his  In- 
dividual behalf,  he  consents  to  a  decree 
transferring  all  the  property  so  redeemed  to 
the  defendant  corporation,  upon  repayment 
to  defendants  of  the  sums  of  money  so  paid 
to  effect  the  redemption,  but  insists  tiiat 
platatUfs  are  not  entitled  to  any  accounting, 
because  the  defendants,  after  redeeming  ths 
property,  expended  large  sums  of  money  la 
developing  and  exploiting  the  property,  in 
good  faith,  and  in  reliance  upon  the  title  so 
acquired  In  the  redemption,  all  of  which 
was  known  to  the  plaintiffs,  who  raised  no 
objections  thereto,  but  remained  silent^ 
Wherefore  he  claims  that  plaintiffs  are  es- 
topped to  demand  any  accounting. 

Answer  of  W.  F.  CLeary,  guardian  ad 
litem  of  Xldwin  J.  Barker,  an  infant:  Admits 
that  the  property  described  in  the  complaint 
was  sold  at  sheriff's  sale  and  afterwards 
redeemed,  as  alleged.  Admits  that  a  one- 
fifth  Interest  was  redeemed  by  B.  J.  Bar- 
ker, and  a  one-flfth  interest  by  John  C.  B. 
Barker,  which  waa  afterwards  conveyed  to 
B.  J.  Barker;  that  B.  J.  Barker  purchased 
the  said  two-fifths  Interest  in  said  prop- 
erty, and  paid  therefor  in  good  faith;  and 
that  his  estate  is  now  owner  of  said  prop- 
erty. Alleges  that  all  the  acts  done  by  Bi 
J.  Barker  and  his  grantor,  John  0.  B.  Bar- 
ker, In  tbe  redemption  of  the  property,  were 
done  In  good  faith  and  without  fraud.  The 
answer  then  sets  forth  lachea  on  the  part 
of  plaintiffs,  as  in  the  other  answers,  and 
claims  that  they  should  be  estopped  from 
maintaining  the  action. 

Elach  of  the  answers  contain  an  admission 
that  the  property  was  redeemed  as  alleged 
In  the  complaint  Bepllcatlons  were  filed, 
denying  all  the  aflSrmatlve  allegadona  con- 
tained In  the  several  answers.    Upon  the 
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Issues  thug  formed,  the  case  was  tried  be- 
fore the  court,  without  a  Jury. 

After  the  taking  of  testimony,  the  court 
made  its  flndlngs  of  fact  and  conclusions  of 
law,  which,  in  so  far  as  they  are  Important 
upon  this  hearing,  are,  in  substance,  as  fol- 
lows: That  the  defendant  mining  company 
is  a  corporation,  and  that  the  plaintiffs  are 
stockholders  therein;  that  defendants  David 
L.  S.  Barker,  John  C.  E.  Barker,  J.  T.  Ar- 
mington,  and  Timothy  E.  Collins  are,  and 
for  several  years  last  past  hare  been,  the 
duly  elected,  quallfled,  and  acting  directors 
and  otDcers  of  the  defendant  corporation, 
and  stockholders  therein;  that  the  defend- 
ants John  C.  E.  Barker  and  J.  T.  Armingtou 
have  been  for  several  years  last  past  the 
duly  elected,  qualified,  and  acting  president 
and  secretary,  respectively,  of  the  corpora- 
tion. In  findings  3  and  4  the  court  deter- 
mined the  appointment  and  qualification  of 
administrators  of  the  estate  of  E.  J.  Barker, 
deceased,  and  the  guardian  of  Edwin  J. 
Barker,  an  infant;  that  on  the  2d  day  of 
February,  18!)S,  one  John  K.  Fitzsimmons 
recovered  a  judgment  against  the  defend- 
ant mining  company  for  $2,577.94,  and  $19.50 
costs,  upon  which  an  execution  was  duly 
issued,  the  property  advertised  for  sale,  and 
sold  on  the  3d  day  of  March,  1898,  to  one 
William  Silverman  and  one  Laura  Coombs 
for  the  sum  of  $2,900  [here  follows  a  descrip- 
tion of  the  property  sold,  which  corresponds 
with  the  allegations  of  the  complaint];  that 
on  the  2d  day  of  March,  1899,  the  said  John 
C.  E.  Barker,  Edwin  J.  Barker,  David  L. 
S.  Barker,  J.  T.  Armlngton,  and  Lavina  A. 
Collins  effected  a  redemption  of  said  prop- 
erty from  said  sale  upon  the  payment  of 
$6,145.90,  which  Included  the  purchase  price, 
with  interest,  two  prior  judgments,  and  the 
sum  of  $13.10  taxes;  that  the  redemption 
was  made  by  such  persons  as  the  owners 
of  a  judgment  entered  In  favor  of  John  C. 
E.  Barker  ou  the  28th  day  of  January,  1898, 
against  the  defendant  mining  company,  for 
the  sum  of  $3,184.70;  that  in  all  of  the  ac- 
tions, save  the  last  named,  the  said  John 
C.  E.  Barker  accepted  service  of  summons 
as  president  and  managing  agent  of  said 
defendant  corporation,  and  judgments  by  de- 
fault were  entered,  based  upon  said  ac- 
ceptance of  service,  and  that.  In  the  action 
of  John  C.  £.  Barker  against  the  defendant 
mining  company,  J.  T.  Armlngton,  as  secre- 
tary of  defendant  mining  company,  accept- 
ed service  of  summons,  and  the  judgment  by 
default  was  entered,  based  upon  the  service 
BO  accepted;  that  a  certificate  of  redemption 
was  issued  upon  the  redemption;  that  on 
the  12tb  day  of  June,  1900,  the  sheriff  ex- 
ecuted a  deed  to  said  redemptioners,  convey- 
ing all  the  property  so  sold  and  redeemed 
as  aforesaid,  but  the  deed  was  not  called 
for  until  the  7th  day  of  September,  1900, 
whereupon  it  was  delivered  and  recorded; 
that  on  or  about  the  27th  day  of  March, 
1899,   the  defendants  John  a   E.   Barker, 


David  L.  S.  Barker,  J.  T.  Armlngton,  Tim- 
othy E.  Collins,  and  E.  J.  Barker  duly  filed 
articles  of  incorporation  of  the  Big  Snowy 
Mining  Company,  In  which  said  parties  were 
named  as  directors,  and,  together  with  said 
I^avina  A.  Collins,  as  stockholders  of  all 
the  stock  of  the  corporation;  that  the  said 
redemptioners  and  directors  never  at  any 
time  called  a  meeting  of  the  stockholders 
of  the  defendant  corporation  for  the  pur- 
pose of  seeing  what  might  be  done  toward 
protecting  its  Interests  and  property,  nor  did 
they  In  any  way  attempt  to  protect  the  in- 
terests of  the  said  corporation  by  paying  the 
said  indebtedness  or  effecting  a  redemption 
for  its  own  benefit,  but  that  all  the  acts  of 
said  plaintiffs  were  done  and  performed 
Individually  and  for  their  own  benelit,  and 
for  the  purpose  of  acquiring  said  property 
for  themselves,  and  depriving  the  defendant 
corporation  and  the  remaining  stockholders 
of  the  same;  that  the  defendant  directors 
never  Informed  the  defendant  corporation 
or  its  stockholders  of  the  adverse  interest 
in  said  property  so  acquhred  by  them,  but 
acted  in  bad  faith  toward  the  corporation, 
and  in  fraud  of  its  and  plaintiffs'  rights  in 
the  premises;  that  none  of  the  plaintiffs 
knew  that  the  redemptioners  and  defendants 
were  attempting  or  intending  to  hold  said 
property  In  their  own  rights,  and  in  hostil- 
ity to  the  defendant  corporation  and  plain- 
tiffs, until  the  recording  of  the  sheriff's 
deed;  that  Edwin  J.  Barker  was  a  bona 
fide  purchaser  of  an  undivided  one-fifth  in- 
terest in  the  property  by  virtue  of  said  re- 
demption, and  that  his  estate  is  a  bona  fide 
purchaser,  without  notice,  of  an  undivided 
one-fifth  interest  in  said  property,  by  virtue 
of  said  redemption  and  sheriff's  deed;  that 
Lavina  A.  Collins  was.  by  virtue  of  said 
redemption  and  of  said  sheriff's  deed,  a  bona 
fide  purchaser  of  an  undivided  one-fifth  in- 
terest iu  said  property,  and  a  purchaser  for 
a  valuable  consideration,  without  notice; 
that  the  defendants  John  C.  E.  Barker, 
David  L.  S.  Barker,  and  J,  T.  Armlngton 
acquired  no  right,  title,  or  Interest  In  said 
property  by  virtue  of  said  redemption  and 
sheriff's  deed.  The  court  then  determined 
the  facts  concerning  the  beginning  of  the  suit 
oa  behalf  of  the  company  on  the  4th  day  of 
June,  1901,  as  alleged  in  the  complaint,  and 
further  found  that  plaintiffs  brought  this 
action  within  a  reasonable  time  after  tlie 
discovery  of  the  fraud,  and  have  not  been 
guilty  of  any  laches;  that  the  defendants 
John  C.  E.  Barker,  David  L.  S.  Barker,  and 
J.  T.  Armlngton.  as  officers  and  directors 
of  the  defendant  mining  company,  in  at- 
tempting to  acquire  the  corporation's  prop- 
erty by  means  of  said  redemption  and  sher- 
iff's deed,  violated  the  trust  imposed  in  them 
as  such  officers  and  directors,  and  thereby 
committed  a  fraud,  in  law,  upon  said  cor- 
poration, and  its  stockholders,  including 
plaintifFs;  that  by  virtue  of  said  acts  they 
became  involuntarily  trustees  of  the  prop- 
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crty  of  said  corporation  for  the  benefit  of 
said  coiporatlon  and  its  stockholders,  In- 
cluding plaintiffs,  and  that  said  redeni|)tion 
should  be  held  for  the  benefit  of  the  de- 
fendant corporation;  that  Edwin  J.  Earlier 
and  bis  estate  and  Lavina  A.  Collins  each 
acquired  a  one-fifth  Interest  in  said  property 
by  virtue  of  said  redemption  and  sheriff's 
deed;  that  said  certificate  of  redemption  and 
sheriff's  deed  cast  a  cloud  upon  the  title 
•of  said  property,  which  should  be  set  aside 
iind  held  for  naught,  so  far  as  the  interests 
sought  to  be  acquired  by  said  John  C.  E. 
Barker,  David  L.  S.  Barker,  and  J.  T.  Ar- 
uiington  are  concerned,  and  that  the  title 
■of  said  defendant  corporation  In  and  to  an 
undivided  three-fifths  of  said  property  should 
be  quieted  as  against  said  defendants  last 
named;  that  plaintiffs  are  entitled  to  a  de- 
cree for  the  use  and  benefit  of  the  said 
defendant  company,  quieting  Its  title  as 
aforesaid,  and  to  a  judgment  In  their  favor 
for  the  use  and  benefit  of  said  mining  com- 
pany against  John  0.  E.  Barker,  David  L. 
S.  Barker,  and  J.  T.  Armington,  jointly  and 
severally.  Upon  these  findings  of  fact  and 
conclusions  of  law,  the  court  entered  its 
decree. 

Defendants  John  C.  E.  Barker,  J.  T.  Ar- 
mington, and  David  L.  S.  Barker  moved  for 
a  new  trial,  which,  after  having  been  argued 
and  submitted,  the  court  ordered:  "That  the 
sixth  (VI)  conclusion  of  law.  In  so  far  as  the 
same  finds  the  plaintiffs  entitled  to  a  judg- 
ment In  their  favor,  for  the  use  and  benefit 
of  the  corporation  defendant,  against  the  de- 
fendants J.  C.  E.  Barker,  David  L.  S.  Barker, 
and  J.  T.  Armington,  amounting  to  $64,411.- 
32,  and  also  that  part  of  the  decree  hereto- 
fore entered  In  this  cause,  decreeing  that  said 
last-named  defendants  account  to  plaintiffs, 
for  the  use  and  benefit  of  said  corporation  de- 
fendant, for  said  last-named  sum,  and  de- 
creeing a  personal  judgment  against  said  de- 
fendants therefor,  be,  and  the  same  are,  here- 
by set  aside,  canceled,  and  held  for  naught; 
and  plaintiffs'  motion  for  a  new  trial  Is  grant- 
ed for  the  purpose  of  ascertaining  any  prop- 
er expenditures  made  by  said  defendants  J. 
C.  E.  Barker,  David  L.  S.  Barker,  and  J.  T. 
Armington,  and  for  which  they  would  be 
entitled  to  a  credit.  If  any,  upon  the  amount 
of  receipts  for  ores  extracted  from  the  prop- 
erties described  in  the  complaint,  and  here- 
tofore found  upon  the  trial  of  this  cause. 
It  being  the  purpose  and  Intention  of  this  or- 
der to  grant  a  new  trial  only  for  the  pur- 
pose of  ascertaining  the  amount.  If  any,  that 
the  plaintiffs,  for  the  use  and  benefit  of  the 
Montana  Gold,  Silver,  Platinum  &  Tellurium 
Mining  Company,  may  be  entitled  to  against 
said  last-named  defendants  on  account  of 
ores  extracted  from  the  mining  properties  de- 
scribed In  the  complaint  and  decree.  And 
said  motion  for  a  new  trial  as  to  all  other 
matters  is  hereby  denied." 

Motion  for  a  new  trial  was  also  made  by 
plaintiffs  as  against  defendants  Timothy  E, 


Collins,  Lavina  A.  Collins,  Marcella  O'Leary 
as  administratrix  of  the  estate  of  B.  J. 
Barker,  deceased,  and  W.  K.  O'Leary  as 
guardian  ad  litem  of  Edwin  J.  Barker,  an 
infant,  which  was  overruled  by  the  court. 

1.  Directors  of  a  corporation  stand  in  eiiul- 
ty  In  a  fiduciary  capacity  as  to  the  corixtra- 
tion  and  stockholders.  Whether  they  should 
be  treated  as  trustees  for  such  stockholders 
or  company,  in  the  full  sense  of  that  term,  is 
immaterial.  Standing  in  a  fiduciary  capaci- 
ty, they  are  not  allowed  to  profit  by  virtue 
of  their  position.  They  must  exercise  the 
utmost  good  faith  in  all  transactions  touch- 
ing their  duties  to  the  corporation  and  its 
property.  All  their  acts  must  be  for  the  bene- 
fit of  the  corporation,  and  not  for  their  own 
benefit  If  by  their  acts  the  directors  have 
received  any  profits  from  the  company's  prop- 
erty or  business,  they  hold  the  same  as  trus- 
tees for  the  benefit  of  the  coriraratlon  and  its 
stockholders.  Illustrations  of  this  doctrine 
are  %'ery  numerous,  and  the  principles  are  so 
well  established  that  citation  of  authorities 
seems  unnecessary.  Our  own  court,  speaking 
through  Mr.  Associate  Justice  Buck,  in  the 
case  of  Oerry  v.  The  Bismarck  Bank,  19 
Mont.  191,  47  Pac.  810,  announces  this  prin- 
ciple in  the  following  commendable  language: 
"That  a  trustee  should  not  be  allowed  to 
profit  by  his  trust  is  a  well-known  funda- 
mental doctrine  of  equity.  No  evasions,  no 
technical  subtlety  of  reasoning,  no  empty  dis- 
tinctions, should  be  tolerated  when  the  as- 
sertion of  this  principle  becomes  necessary. 
It  is  true  that  when  the  motives  of  a  trustee 
in  the  neglect  of  his  duty  are  not  essentially 
bad,  or  are  readily  reconcilable  with  ordinary 
honesty  of  purpose,  certain  courts  have  ap- 
plied this  rule  leniently.  It  is  true  that  weak 
toleration  from  the  bench  of  frail,  but  peni- 
tent, humanity,  has  often  apparently  robbed 
the  principle  of  its  very  life.  But  such  prec- 
edents serve  only  to  Increase  plausible  de- 
vices for  evading  its  consequences.  They  en- 
courage the  natural  tendency  of  designing 
selfishness  to  substitute  the  vague  expression 
'business  enterprise'  for  'business  honesty.' " 

Transactions  had  by  a  director  of  a  com- 
pany with  reference  to  the  proi)erty  of  the 
company  for  any  purpose,  whereby  the  di- 
rector obtains  any  profit,  are  looked  upon  by 
the  courts  with  great  suspicion;  and,  while 
they  may  not  be  Invalid  or  void  per  se,  yet 
they  are  voidable  by  the  company  or  Its  stock- 
holders If  action  Is  taken  within  a  reasonable 
time.  There  is  some  difference  in  the  opin- 
ions of  courts  of  last  resort  as  to  whether 
or  not  such  transactions  can  ever  be  sus- 
tained, some  holding  that  the  stockholders 
in  all  instances  may  have  them  set  aside  up- 
on repayment  to  the  directors  of  the  consid- 
eration paid  over  by  them.  Others  hold 
that  such  transactions  may  be  maintained  as 
valid  If  the  directors  show  that  the  entire 
proceeding  by  which  they  were  entered  into 
was  fair,  ojien,  and  nboveboard.  Taking  the 
more  favorable  of  these  authorities,  the  bur- 
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den  hu  atwayt  been  held  to  tM  npon  the  di- 
rectors to  Bbow  that  the  transactloii  was  fair, 
in  good  faith,  open,  and  aboveboard.  These 
feneral  principles  are  recognized  In  sectlonB 
2870-29S1  of  the  Civil  Code.  Do  the  facts 
bring  the  defendant  directors  within  these 
principles? 

In  the  complaint  in  this  case  facts  are  al- 
leged which  distinctly  show  a  profit  to  the  di- 
rectors redeeming,  and  the  allegation  Is  made 
that  the  acts  of  the  directors  whereby  they 
acquired  the  property  of  the  company  were 
fraudulent  Defendants  filed  their  answers, 
in  which  they  spedflcally  denied  any  trandn- 
lent  Intent  or  actions,  and  alleged  that  all 
transactions  wore  bona  fide  and  fair.  It  will 
be  noticed  that,  apon  the  hearing  of  the  case, 
none  of  the  defendant  directors  except  Tim- 
othy E.  Gollbis  was  called  as  a  witness.  In 
fact,  no  other  testimony  was  Introduced  in 
their  behalf.  Timothy  BL  Collins  did  not  as- 
sume to  testUy  as  to  the  bona  fides  of  the 
other  directors  Upon  the  record,  therefore, 
as  it  stands,  there  Is  no  evidence  given  in 
any  manner  tending  to  show  that  the  allega- 
tions of  defendants  John  C  Bi.  Barker,  Da- 
vid Ik  8.  Barker,  and  X  T.  Armlngton  were 
truthfuL  They  had  every  opportunity  to 
prove  the  facts  alleged  In  their  answers,  but 
tbey  wholly  neglected  so  to  da  While  this 
conrt  would  not  be  anthorized  to  draw  as  a 
conclusion,  from  this  failure  to  prove,  that 
the  allegations  of  good  faith  In  the  answers 
were  false,  yet.  Inasmuch  as  these  allegatlona 
In  the  answers  were  all  denied  by  the  replica- 
tion, and  as  the  burden  of  proof  to  maintain 
them  was  upon  the  several  directors,  and 
they  Introduced  no  evidence,  this  court  Is 
Justified  in  holding  that  their  acts  were  not 
In  good  faith  and  aboveboard. 

The  Montana  Gold,  Sliver,  Platinum  & 
Tellurium  Mining  Company  had  title  to  some 
18  mining  claims,  from  which  It  had  ex- 
tracted large  quantities  of  rich  ore.  After 
being  to  operation  a  few  years.  It  became  In- 
debted In  a  sum  of  from  $12,000  to  $15,000. 
Its  directors  consisted  of  John  OL  BL  Barker, 
David  L.  S.  Barker,  J.  T.  Armlngton,  Tim- 
othy ■.  OolUna,  and  Frank  Coombs.  John 
C  B.  Barker  was  president,  and  J.  T.  Ar- 
mlngton secretary.  Four  ont  of  these  five 
directors  are  defendants  In  this  action.  The 
proof  dlscloaes  that  Coombs  never  acted  as  a 
director,  except  at  one  meeting,  and  that 
he  never  received  notice  of  any  subsequent 
meeting  of  the  directors ;  that  all  transactions 
In  behalf  of  the  company  were  carried  on  by 
the  fOar  directors  who  are  defendants.  The 
record  discloses  no  attempt  to  borrow  money 
to  liquidate  this  Indebtedness,  wlildi,  accord- 
ing to  the  testimony  of  Timothy  El  Collins, 
all  arose  under  the  management  of  these  di- 
rectors. No  meeting  of  the  stockholders  was 
ever  called  to  discuss  ways  and  means  to  take 
care  of  it  The  last  stockholders'  meeting 
was  In  June,  1897,  when  these  directors  were 
elected.  Work  by  the  company  on  the  prop- 
erty was  closed  down  in  1897  or  1898.    The 


first  judgment  against  the  company  on  a  por- 
tlon  of  this  Indebtedness  was  entered  in  favor 
of  the  First  National  Bank  of  Great  Falls 
some  time  In  1897  or  1898,  the  exact  date  not 
appearing  In  the  record.  Two  other  Judg- 
ments soon  followed.  On  the  third  Judgment 
all  the  property  of  the  company  was  levied 
upon  and  sold  under  execution.  Other  Judg- 
ments were  afterward  Altered.  No  meeting 
of  the  directors  or  stockholders  was  held  to^ 
devise  ways  and  means  for  procuring  the  dis- 
charge of  any  of  these  Judgments.  None  of 
the  plaintiff  stockholders  were  consulted  la 
reference  thereto,  or  asked  to  aid  the  com- 
pany, by  money  or  otherwise,  to  liquidate 
these  obligations.  All  the  Judgments  except 
the  first  had  beoi  obtained  upon  the  ac- 
ceptance of  service  of  summons  by  John  C 
E.  Barker  as  president  of  the  company.  Th« 
properly  was  sold  on  the  8d  day  of  March, 
1898. 

Collins  testifies  Uutt  after  the  sale  he  In- 
terviewed many  of  the  stockholders,  and 
advised  them  not  to  redeem.  On  the  28tii 
day  of  February,  1899,  two  days  prior  to 
the  expiration  of  the  time  for  redemption, 
John  C.  B.  Barker  obtained  a  Judgment 
against  the  company  by  default,  based  upon 
the  acceptance  of  service  of  summons  by  J. 
T.  Armlngton  as  secretary.  The  four  de- 
fendant directors  and  stockholder  B.  J.  Bar- 
ker held  an  Informal  meeting  at  WUlard's 
store,  and  concluded  to  redeem  the  prop- 
erty. The  date  of  this  meeting  Is  not  fixed 
definitely  by  the  record,  but  was  very  short- 
ly before  the  redemption  was  made.  There 
was  no  formal  meeting  of  the  board  of  di- 
rectors, and  no  notice  was  given  to  Director 
Coombs  of  this  meeting,  nor  any  Invitation 
extended  to  him  to  be  present  No  notice 
of  any  kind  was  given  to  any  of  the  plain- 
tiff stockholders  of  the  Intention  to  redeem 
the  property  from  the  execution  sale.  There 
were  no  funds  on  hand  belonging  to  the 
company  with  which  to  make  the  redemp- 
tion. It  was  not  sought  to  borrow  money  or 
to  obtain  it  from  the  stockholders  for  this 
purpose.  Witness  Collins  detailed  what  was 
done  at  this  Informal  meeting  of  the  trus- 
tees prior  to  the  redemption:  "My  Impression 
Is  that  the  board  of  trustees  had  a  meeting 
after  the  one  mentioned  In  these  minutes. 
I  wouldn't  say  It  was  the  meeting  of  the 
board  of  trustees.  It  was  either  a  meeting 
of  the  board  of  trustees,  or  an  informal 
meeting  of  three  of  the  members  of  It  The 
meeting  was  held  at  WUlard's  st(H:e  for  the 
purpose  of  devising  ways  and  means  to 
clear  the  property  of  its  indebtedness  and 
redeeming  It  *  *  *  We  had  a  meeting 
a  few  days  or  a  week,  with  these  redemption- 
era,  before  the  time  for  redemption;  the 
purpose  of  the  meeting  being  to  determine 
whether  or  not  we  shonld  redeem  the  prop- 
erty. We  talked  the  matter  over  for  a  day 
or  two,  and  concluded,  after  a  great  deal 
of  consideration — ^the  majority  concluded 
that  they  would  redeem.    1  didn't  want  t» 
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redeem.  I  wanted  to  abandon  everytliing 
I  bad  in  the  property,  ratber  than  to  redeem. 
I  didn't  care  a  bit  wbetber  Mrs.  Collins 
joined  In  tbe  redemption.  No;  It  was  not 
arranged  at  tbls  meeting  wbo  sbould  redeem 
tbe  property.  Tbe  meeting  was  between  J. 
G.  E.  Barker,  D.  L.  S.  Barker,  J.  T.  Arming- 
ton,  E.  J.  Barker,  and  myaelf,  to  determine 
wbether  we  sbould  redeem  under  tbe  Barker 
judgment.  After  talking  tbe  matter  over 
for  a  couple  of  days,  tbose  people  concluded 
tbat  tbey  would  put  tbeir  money  into  it  and 
redeem  it  •  •  •  With  reference  to  re- 
deeming tbe  property,  I  tried  to  tell  you  tbe 
details  of  tbat  We  talked  tbe  matter  over. 
We  bad  a  wbole  year  In  wblcb  to  consider, 
and  it  looked  as  tbougb  we  were  not  going 
to  do  It;  but  a  sbort  time  before  tbe  redemp- 
tion we  got  togetber  and  talked  it  over 
quite  awblle,  and  at  last  it  was  agreed  tbat 
It  sbould  be  done.  •  •  •  Tbe  meeting 
wbere  It  was  arranged  about  redeeming  tbe 
property  was  an  informal  meeting  of  tbe 
people  tbere — of  some  wbo  were  officers  and 
some  wbo  were  not  I  don't  tblnk  we  met 
tbere  as  officers  of  tbe  company.  I  wouldn't 
say  so.  Mr.  Jenks  Barker  was  in  it,  and 
be  wasn't  an  officer  of  the  company.  I  was 
an  officer,  Armington  was  an  officer,  and 
J.  0.  E.  Barker  was  an  officer.  We  were 
all  directors  of  the  company.  •  •  • 
Tbls  was  not  a  meeting  of  tbe  board  with 
reference  to  tbe  redemption  of  this  prop- 
erty. Tbere  may  have  been  casual  meetings 
between  two  or  three  of  us  talking  about 
tbe  thing — ^no  such  formal  meeting  as  that 
was.  At  tbe  time  of  this  meeting  where 
we  arranged  to  redeem  the  property,  as  I 
bare  testified,  the  Intention  was  tbat  tbe 
property  sbould  revert — sbould  get  away 
from  tbe  corporation  in  tbe  bands  of  in- 
diriduals.  Tbe  purpose  of  tbat  meeting  and 
the  arrangement  made  was  practically  to 
take  this  property  entirely  away  from  tbe 
stockholders  if  tbey  wouldn't  put  up  in  tbe 
time  in  wblcb  they  bad  to  do  it  in.  Tbey 
had  no  time  to  put  up  after  that  meeting — 
no  time  at  all.  Tbey  were  not  given  any 
notice  or  opportunity  to  put  [up]  after  that 
meeting,  because  that  meeting  was  almsot 
directly  before  tbe  time  for  redemption.  Tbe 
purpose  of  all  us  people  that  were  a  party 
to  tbe  redemption  was  to  redeem  tbls  prop- 
erty in  tbe  name  of  these  individuals,  and 
for  tbeir  benefit,  and  not  for  tbe  benefit  of 
tbe  company."  Collins  says  tbat  tbe  prop- 
erty, in  bis  judgment,  was  not  worth  more 
than  ^,000  to  $7,500,  but  because  of  sur- 
rounding mines,  Its  location,  and  the  im- 
provements upon  the  property,  It  might  have 
been  worth  from  ?12,000  to  $15,000;  but  on 
cross-examination  he  says:  "This  property 
at  tbe  time  of  redemption  might  have  been 
worth  $50,000.  I  wouldn't  say  it  wasn't 
worth  $100,000,  or  way  In  excess  of  that" 

The  redemption  was  effected  by  means 
«f  the  .Tobn  C.  E.  Barker  Judgment  above 
mentioned,  of  which  the  judgment  creditor, 


John  O.  B.  Barker,  assigned  an  undivided 
four-fifths  Interest  to  defendants  David  U 
8.  Barker,  J.  T.  Armington,  E.  J.  Barker, 
and  Lavina  A.  Collins,  wife  of  defendant 
Timothy  E.  Collins.  This  redemption  was 
made  on  March  2,  1899,  by  the  payment  of 
tbe  amount  bid  on  tbe  Judgment  upon  which 
the  property  had  been  sold,  with  Interest; 
of  the  amount  of  the  two  judgments  prior 
to  the  one  under  wbidi  the  property  was 
sold,  and  interest  thereon;  and  of  the  taxes 
then  due.  Tbe  deed  was  not  Issued  untU 
July,  1900,  and  was  not  delivered  to  tbe 
redemptloners  until  September,  1900,  when 
It  was  recorded.  By  tbls  deed  tbe  title  to 
all  tbe  property  of  the  company  was  vested 
In  John  0.  E.  Barker,  David  L.  S.  Barker, 
E.  J.  Baiter,  J.  T.  Armington,  and  Lavina 
A.  Collins.  On  March  23.  1899,  the  Big 
Snowy  Mining  Company  was  organized  by 
J.  X.  Armington,  David  L.  S.  Barker,  John 
O.  E.  Barker,  and  B.  J.  Barker.  Timothy 
E.  Collins  was  made  trustee  for  the  fir^ 
three  months.  The  certificate  of  incorpora- 
tion recites  tbat  Collins  was  subscriber  for 
1,000  shares  of  tbe  stock. 

Tbe  record  discloses  that  from  September 
23,  1899,  until  some  time  In  1901,  sbipmenbi 
of  ore  taken  from  tbe  property  were  made, 
and  tbe  net  results  of  such  shipments 
amounted  to  $96,781.  These  shipments,  for 
the  most  part,  were  made  in  tbe  name  of  the 
Big  Snowy  Mining  Company,  through  David 
L.  S.  Barker,  agent 

Tbe  record  further  discloses  that  at  a 
meeting  of  the  directors  held  immediately 
after  tbeir  organization  as  a  board,  it  was 
voted  to  submit  to  the  stockholders  a  propo- 
sition to  lease  any  portion  or  all  of  tbe  prop- 
erty. No  such  meeting  of  tbe  stockholders 
Is  shown,  but  on  July  17,  1897,  a  lease  was 
signed  by  John  O.  E.  Barker,  as  president 
and  J.  T.  Armington,  as  secretary,  to  George 
Moore,  B.  J.  Barker,  and  Spencer  Rowley. 
Tbe  lease  was  for  one  year,  but  it  was  ex- 
tended six  months  by  John  O.  B.  Barker,  as 
president,  and  J.  T.  Armington,  as  secretary. 
It  was  recorded  on  the  19th  day  of  January, 
1898.  Another  lease  was  executed  to  B.  J. 
Barker  and  one  Fitzsimmons  on  a  portion  Of 
the  property  of  tbe  company  on  tbe  28th  day 
of  December,  1897,  for  one  year,  also  execut- 
ed by  John  G.  B.  Barker,  as  president,  and 
J.  T.  Armington,  as  secretary.  This  lease 
was  recorded  on  tbe  14th  day  of  January, 
1898.  Witness  Collins  testUes  tbat  certain 
leases  were  in  existence  at  tbe  time  the  re- 
demption was  made.  After  tbe  redemption 
was  eGFected,  plaintiff  Coombs  talked  with 
defendant  Armington  In  regard  to  tbe  same, 
and  suggested  tbat  be  would  probably  lose 
bis  stock.  Armington  replied:  "Your  stock 
will  be  all  right  You  will  get  your  stock  all 
right" — leading  Coombs  to  believe  tbat  tbe 
redemption  had  been  made  for,  and  in  the  In- 
terest of,  the  company.  It  also  appears  from 
tbe  record  that.  Immediately  after  tbe  re- 
demption  had   been   completed,    defendant 
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Jobn  C.  E.  Barker  caused  to  be  pablUhed  In 
a  Great  Falls  paper  the  fact  that  the  redemp- 
tion was  made  for  the  company,  and  that  all 
stockholders,  upon  paying  their  just,  propor- 
tionate share  of  redemption,  might  stUl  re- 
tain their  Interest  In  the  property. 

The  record  further  discloses  titat  defend- 
ant John  C.  E.  Barker  stated  to  several  per- 
sons that,  so  far  as  he  was  concerned,  the 
redemption  might  be  treated  as  having  been 
made  for  the  company;  and,  so  far  as  is  dis- 
closed by  the  record,  none  of  the  defendant 
directors  ever  stated  to  any  one,  until  long 
after  redemption,  that  they  proposed  to  bold 
the  property  in  their  own  interests,  and  ad- 
versely to  the  company.  By  this  redemption 
the  parties  redeeming  succeeded  in  obtaining 
the  property  from  the  company  at  an  ex- 
penditure of  a  comparatively  small  sum,  and 
in  less  than  two  years  thereafter  received 
from  the  smelting  company,  by  which  ores 
mined  by  or  In  behalf  of  the  redemptloners 
were  treated,  $90,781  In  cash. 

Counsel  for  defendant  directors  cite  many 
cases  to  the  proposition  that  under  certain 
circumstances  the  directors  of  a  corporation 
may  become  its  creditors,  and  enforce  their 
claims  against  the  corporation  as  any  other 
creditors.  We  have  no  inclination  to  dispute 
this  doctrine,  but  agree  with  it,  as  being  for 
the  best  interest  of  the  corporation.  This 
doctrine,  however,  is  based  upon  a  contract 
relation  between  the  directors  and  the  com- 
pany whereby  the  debt  is  created,  and  is  al- 
lowed because  directors  of  a  corporation  are 
more  familiar  with  the  business  and  affairs 
of  the  corporation  and  its  necessities  than 
outsiders,  and  that  it  would  be  extremely  un- 
just not  to  permit  them  to  assist  the  corpora- 
tion in  financial  troubles.  When  directors 
become  creditors  in  this  manner,  they  may 
enforce  their  claims  by  the  same  methods  as 
any  other  creditw.  It  will  be  noticed,  bow- 
ever,  that  in  all  such  cases  the  contract  is 
viewed  with  distrust  by  the  courts,  and  is 
subject  to  the  strictest  scrutiny,  and  may  be 
enforced  only  when  it  Is  fair  and  equitable. 

Counsel  further  cite  numerous  cases  hold- 
ing that  a  director  may  become  a  purchaser 
of  corporation  property  at  a  Judicial  sale 
when  such  sale  is  made  by  another  creditor, 
and  when  the  director  has  no  control  over 
the  proceedings.  We  also  agree  with  this 
doctrine,  subject  to  the  qualification,  how- 
ever: That  the  acts  of  the  director  must  be 
fair  and  honest,  and  he  be  not  permitted  to 
obtain  any  dishonest  advantage  over  the  cor- 
poration or  stockholders. 

Counsel  also  Insist  that  a  director  may 
purchase  property  of  the  corporation  from 
another  purchaser  at  a  judicial  sale.  This  is 
really  an  application  of  the  principles  upon 
which  the  last  above  mentioned  doctrine  is 
based,  and  must  be  accepted  only  with  the 
qualiflcations  above  noticed. 

We  are  of  the  opinion  that  the  facts  of  the 
present  case  do  not  bring  it  within  either  of 
the  doctrines  above  announced.    It  cannot 


fall  within  the  first,  because  of  the  absence 
of  contract  relation  e-xlstlng  between  director 
and  corporation.  It  cannot  fall  within  either 
of  the  others,  I)ecau8e  the  directors  did  not 
become  bidders  at  the  sale,  or  purchase  the 
right  of  a  successful  bidder.  The  latter 
would  require  a  contract  between  the  di- 
rectors and  bidder,  which  is  entirely  absent 
in  this  case.  The  directors  here  simply  re- 
deemed the  property  from  a  sale  under  the 
provisions  of  the  statute.  The  purchasers 
are  not  shown  to  have  consented  to  this  re- 
demption. It  could  have  been  made  even  as 
against  their  protest.  It  is  also  important  to 
notice  the  method  by  which  these  directors 
acquired  the  right  to  become  redemptloners. 
The  redemptiou  was  made  under  a  judgment 
rendered  in  favor  of  one  of  their  number  only 
two  days  before  the  redemption,  which  was 
obtained  by  default  based  upon  the  accept- 
ance of  service  of  the  summons  by  another 
of  their  number.  These  facts  render  it  too 
doubtful  for  this  court  to  hold  that  the  en- 
tire proceeding  was  open,  aboveboard,  fair, 
and  equitable. 

No  explanation  is  offered  by  any  witness 
why  the  judgment  of  John  C.  E.  Barker  was 
obtained  only  two  days  before  the  time  for 
redemption  had  expired.  Neither  Is  there 
any  explanation  offered  as  to  why  the  sum- 
mons was  not  served  in  the  usual  way  ui>on 
the  defendant  corporation,  or  why  notice  of 
the  pendency  of  the  suit  was  not  given  to  any 
one  except  the  directors  who  took  part  In  the 
redemption.  There  is  too  much  opportunity 
for  fraud  under  such  circumstances  to  main- 
tain them  in  absence  of  any  explanation. 
The  directors  may  have  conspired  among 
themselves  to  allow  this  Judgment  to  be  en- 
tered so  short  a  time  before  the  redemption, 
and  to  take  an  assignment  of  the  Judgment 
and  redeem  the  property  to  the  utter  exclu- 
sion of  all  the  other  stockholders.  The  man- 
ner of  showing  the  bona  fides  of  the  transac- 
tion was,  if  such  wns  the  fact,  clearly  within 
the  power  of  the  directors.  They  sit  by  si- 
lently and  say  nothing,  and  this  court,  under 
the  circumstances  detailed,  cannot  say  that 
tbelr  acts  were  bona  fide  and  sufliicient  to 
maintain  their  position. 

Counsel  for  defendants  claim  that  there  is 
no  fraud  in  fact  alleged  against  defendants 
in  the  complaint.  Whether  this  is  true,  we 
deem  immaterial.  A  breach  of  official  duty 
on  the  part  of  the  defendant  directors  Is 
clearly  alleged  and  relied  upon.  This  is  a 
fraud  in  law,  and  sufficient  to  warrant  relief 
if  proven.  It  is  very  ditticult  to  distinguish 
the  effect  of  fraud  in  fact  from  the  effect  of 
fraud  In  law.  Usually  the  two  classes  con- 
cur In  their  effect.  It  Is  the  same.  This 
court  has  well  said  in  the  case  of  Gerry  v. 
Bismarck  Bank,  10  Mont.  101.  47  Pac.  810: 
"Appellants  maintain  that  the  lower  court 
must  have  rendered  its  decision  upon  the 
theory  that  Bannister  was  guilty  of  construct- 
ive fraud — fraud  which  the  law  would  imply 
from  any  violation  of  his  fiduciary  relation 
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ai  a  trustee  for  tbe  stockholders — and  that, 
inasmuch  as  plaintiffs'  complaint  was  wholly 
on  the  theory  of  actual  fraud,  relief  cannot 
be  afforded  In  the  present  suit  for  any  dis- 
regard by  Bannister  of  his  fiduciary  obliga- 
tion as  to  profits.  We  do  not  disagree  with 
-the  general  principle  that;  even  under  our 
-form  of  procedure,  the  proof  must  substan- 
tially correspond  with  the  allegations  relied 
'On  for  relief,  and  that  a  plaintiff  cannot  al- 
lege one  cause  of  action,  and  then,  even  If 
the  proofs  might  Justify  It,  obtain  relief  on 
t>ne  which  is  essentially  different  In  charac- 
ter. See  Pomeroy  on  Code  Remedies,  {  553 
et  seq.  But  does  the  complaint  before  ua  set 
forth  different  theories  for  recovery?  We 
think  not  It  contains  an  averment  of  a 
fraudulent  conspiracy,  and  the  fiduciary  re- 
lationship of  Bannister  and  Child  to  the  com- 
pany Is  averred  only  as  one  of  the  means 
whereby  the  fraud  was  perpetrated.  The 
latter  averment  supports  the  former.  The 
two  blend  naturally  Into  the  gist  of  the  ac- 
tion. Even  if  any  line  of  demarcation  could 
be  preserved  between  the  fraudulent  con- 
spiracy as  one  theory  in  this  complaint,  and 
the  violation  of  the  duties  of  the  fiduciary 
relationship  as  another,  still  the  two  would 
not  be  essentially  different  Fraud  would 
be  the  basis  of  recovery  In  each."  Proof  of 
either  class  of  fraud  is  suflSclent  to  warrant 
relief.  Therefore  allegations  and  proof  of  a 
breach  of  official  duty  are  all  that  Is  necessary. 
Fulton  ▼.  Whitney,  66  N.  T,  548;  AUnIz  v. 
Casenave,  fil  Cal.  41,  27  Pac.  521;  Hoyle  v. 
Plattsbnrgh  &  Montreal  R.  Co.,  64  N.  Y.  314, 
13  Am.  Rep.  595;  Morgan  v.  King  (Colo. 
8up.)  63  Pac.  416. 

Further  citation  of  authority  seems  un- 
necessaiy.  The  entire  subject  is  thoroughly 
and  succinctly  treated  by  Judge  Thompson 
in  10  Cyc.  787  et  seq.,  where  numerous  au- 
thorities are  cited. 

It  will  be  noticed  that  the  allegations  of 
the  complaint  as  to  defendants  John  C.  EL' 
Barker,  David  L.  8.  Barker,  and  J.  T.  Arm- 
ington  are  found  to  be  true  by  the  court  In 
its  findings  of  fact  Under  the  principles 
above  laid  down,  and  the  findings  of  the 
court,  we  are  clearly  of  the  opinion  that  as 
to  defendants  John  O.  E.  Barker,  David  L. 
S.  Barker,  and  J.  T.  Armlngton,  plaintiffs 
are  entitled  to  relief. 

2.  The  court  below  by  its  findings  conclud- 
ed that  Edwin  J.  Barker  was  a  bona  fide 
purchaser  of  an  undivided  one-fifth  Interest 
in  said  property  by  virtue  of  said  redemption, 
and  that  he  and  his  estate  was  a  bona  fide 
ipufchaser,  without  notice,  of  an  undivided 
-one-flfth  Interest  In  said  property  by  virtue 
■ot  aald  redemption  and  sheritTs  deed,  and 
:also  .concluded  that  said  Lavlna  A.  Collins 
was,  by  virtue  of  said  redemption  and  sher- 
'itr*  deed,  a  bona  fide  purchaser  of  an  un- 
•divided  one-fifth  Interest  in  said  property, 
-for  a  .valuable  consideration.  In  its  conclu- 
sions of  law  the  court  also  announced  that 
;tlM  .estate  .of  B.  J.  Barker  and  Lavlna  A. 


Colllna  were  bona  flde  pardiasera^  each  of  a 
one-fifth  Interest  in  said  property,  and  were 
protected  as  such,  and  refused  to  enter  any 
Judgment  or  decree  against  them  In  favor  of 
plaintiffs.  In  the  answera  of  these  defend- 
ants, it  la  alleged  tliat  they  are  bona  flde 
purchasers,  without  notice.  The  allegation 
of  the  Joint  answer  of  Timothy  B.  and  La- 
vlna A.  Collins  in  that  regard  is  as  follows: 
"But  they  deny  that  tbe  defendant  Lavlna 
A.  Collins  has  not  acquired  any  interest  In 
and  to  said  property,  but  allege  that  she  has 
acquired,  both  In  law  and  equity,  an  undi- 
vided one-fifth  intereet  in  and  to  said  prop- 
erty; that  she  was  an  innocent  purchaser 
thereof;  that  she  has  a  good  right  title,  and 
interest  therein  as  against  the  plaintiffs  here- 
in and  against  tbe  world."  The  answers  of 
the  t^resentatives  of  tlie  estate  of  Ei.  J. 
Barker  allege  tliat  all  acta  done  by  B.  J. 
Barker  and  his  grantor,  John  C.  B.  Barker, 
in  the  redemption  of  said  property  In  their 
own  behalf,  were  done  in  good  faith  and 
without  fraud.  Bat  each  of  these  defendants 
admits  the  allegaUons  of  the  complaint  as 
to  the  facts  in  regard  to  the  redemption  of 
the  property.  It  will  be  noticed  that  defend- 
ant Lavlna  A.  Collins  does  not  plead  that  she 
is  a  bona  flde  purchaser  for  value,  or  that 
she  paid  anything  for  her  Interest  in  the 
property. 

As  above  stated,  Timotliy  B.  Colllna  was 
the  only  witness  who  testified  at  the  trial  in 
behalf  of  the  defendanta.  His  testimony,  as 
bearing  upon  the  connection  of  Lavlna  A, 
Colllna  with  the  redemption  of  the  proper* 
ty,  is  as  follows:  "My  wife  got  the  money 
to  redeem  from  B.  J.  Barker,  who  advanced 
it  to  her.  •  *  •  Since  redemption  she 
haa  received  a  check  tor  one  thousand  dol- 
lars, but  not  any  more  than  tliat  *  •  • 
Mr.  B.  J.  Barker  represented  her  at  the  time 
the  redemption  was  made.  •  *  *  Mrs. 
Collins  got  none  of  It  [tbe  amount  of  $96,000. 
as  testified  to  by  witness  Smith],  and  I  think 
It  la — ^this  thousand  dollars — ^Is  a  part  of  that 
whole  shipment  or  her  share  of  it  or  I  don't 
say  her  share ;  it  was  all  she  got  oat  of  It 
Mrs.  Collins'  interest  in  the  redemption  is 
one-fifth.  •  •  •  After  talking  tbe  matter 
over  for  a  couple  of  days,  those  people  con- 
cluded they  would  put  their  mon^  into  it 
and  redeem  it  When  I  left  I  told  them  I 
didn't  care  about  It  and  Jenks  Barker  said, 
being  as  I  was  Interested  with  him  in  a  busi- 
ness way,  that  my  wife  should  have  an  In- 
terest in  it  I  told  him  I  dldnt  have  any 
mon^,  and  she  didn't  have  any,  and  he  said 
he  would  put  the  money  in  for  her — that  on 
account  of  the  business  relations  in  the  Big 
Seven.  I  have  always  been  Interested  with 
these  people.  Yes;  he  wanted  to  keep  me 
interested  with  them.  My  wife  had  an  in- 
terest in  the  Big  Seven.  I  represented  her 
interest  in  the  Big  Seven,  and  our  relations 
were  close  and  intimate.  My  wife  never  had 
anything  to  do  with  these  mining  interests. 
Whatever  was  done,  I  attended  to  it  person- 
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nlly.  She  never  att«n<le<l  to  those  things. 
She  wns  consulted.  I  told  her  about  this  be- 
fore she  went  into  this,  and  we  made  iip  our 
minds  tlmt,  as  she  got  a  lot  of  money  out 
of  the  Big  Seven,  she  would  take  a  chance 
— she  would  Invest  some  money.  She  didn't 
have  any  money.  So  she  didn't  put  up  any. 
She  paid  the  money  afterward.  She  didn't 
pay  the  money  out  of  the  proceeds  of  the 
mine  after  It  was  redeemed.  I  was  present 
when  the  money  was  paid  on  this  account. 
It  was  in  the  month  of  February  following 
the  date  of  the  redemption — January  or  Feb- 
ruary, 1900.  This  money  was  paid  over  In 
Helena  to  Mr.  Jenks  Barker.  She  hadn't  got- 
ten any  money  at  all  out  of  this  property  at 
this  time.  I  think  that  It  was  In  July,  1900, 
that  she  made  them  a  payment  Yes;  up 
to  that  time  a  great  many  thousand  dollars 
had  been  realized  out  of  that  property  for 
these  different  redemptloners.  As  I  remem- 
ber, it  was  about  eight  hundred  dollars  that 
she  paid  to  Jenks  Barker.  That  was  her 
part  of  it.  That's  the  way  I  remember  it 
She  paid  that,  as  I  remember  it,  by  check  on 
the  Montana  National  Bank  on  her  own  ac- 
count. She  got  dividend  No.  1  out  of  this 
proi)erty  after  the  redemption,  and  no  more. 
I  don't  know  when  it  was  she  got  the  thou- 
sand dollars.  It  was  the  time  they  paid  their 
dividend,  I  suppose.  It  was  a  dividend  sign- 
ed by  E.  J.  Barker,  agent,  or  on  account  of 
D.  L.  S.  Barker,  agent.  I  presume  he  was 
agent  for  the  redemptioners.  That  Is  the 
way  he  signed  his  check,  I  think.  •  •  • 
When  this  one  thousand  dollars  was  paid 
over,  I  knew  It  came  from  the  proceeds  of 
that  group.  Mrs.  Collins  received  this  thou- 
sand dollars  at  Helena.  It  was  sent  to  her 
by  mail  by  Mr.  D.  U  S.  Barker.  I  didn't  ask 
him  anything  about —  Well,  I  did,  too.  I 
think  I  asked  him  two  or  three  times  to  make 
a  dividend,  and  after  a  while  he  declared  a 
dividend,  and  sent  my  wife  a  thousand  dol- 
lars. I  had  reason  to  believe  they  were  get- 
ting money  out  of  that,  and  I  wanted  my 
wife  to  have  her  share,  and  after  waiting 
awhile  they  sent  me  this  thousand  dollars. 
I  have  tried  ever  since  to  get  some  more  out 
of  It,  but  I  have  failed  so  far.  •  •  •  I 
have  deemed  this  property  of  sufficient  val- 
ue to  defend  this  suit  and  prevent  the  prop- 
erty being  turned  back  to  the  stockholders. 
I  thought  it  was  worth  enough  to  Justify  me 
in  doing  that.  •  •  *  My  purpose  now  is 
to  hold  onto  it.  •  •  •  Mrs.  ColUns  acted 
on  my  advice  in  the  matter.  Her  Interest 
came  really  from  Mr.  Jenks  Barker.  Mr. 
Jenks  Barker  had  control,  and  she  could 
have  been  left  out  entirely  if  he  wanted  to. 
If  It  had  not  been  for  Jenks  Barker  putting 
her  in  as  one  of  the  redemptioners,  I  think 
she  would  have  been  left  out  entirely.  Jenks 
Barker  did  that  voluntarily  and  with  my 
consent.  Not  a  cent  was  put  up  at  that  time, 
except  by  Mr.  Jenks  Barker.  He  put  up  the 
money  himself.  No  money  was  paid  until 
July,  1901,  on  Mrs.  Collins'  interest    1  told 


Mrs.  Collins  about  it  at  the  time  she  was  let 
In  on  this  redemption.  That  was  after  we 
had  our  talk.  Jenks  and  I  made  all  the  talk, 
and  I  went  up  to  Helena  and  told  her  about 
It  •  •  •  It  was  a  business  proposition 
whetlier  we  should  put  up  the  money  to  go 
into  it  or  not.  We  determined,  after  consul- 
tation over  it  we  would  redeem  It.  After 
it  was  agreed  that  we  should  go  in  on  It,  and 
she  to  be  one  of  the  parties,  I  told  her  about 
it,  and  that's  all  she  liad  to  do  with  It  The 
meeting  where  It  was  arranged  about  re- 
deeming the  property  was  an  informal  meet- 
ing of  the  people  there — of  some  who  were 
officers  and  some  who  were  not  I  don't 
think  we  met  there  as  officers  of  the  compa- 
ny, i  wouldn't  say  so.  Mr.  Jenks  Barker 
was  in  It  and  he  wasn't  an  officer  of  the 
company.  I  was  an  officer,  Armington  was 
an  officer,  and  J.  C.  E.  Barker  was  an  officer. 
We  were  all  directors  but  Jenks  Barker,  and 
I  suppose  he  knew  we  were  officers  and  di- 
rectors of  the  company.  I  suppose  every- 
body knew  and  all  the  stockholders  knew 
who  the  officers  of  the  company  were.  They 
could  know.  I  don't  know  whether  Mrs.  Col- 
lins knew  who  the  directors  of  the  company 
were,  and  that  I  was  a  director.  I  think 
possibly.  I  don't  know  whether  she  did  or 
not  Slie  probably  did.  She  ought  to — all 
these  years  of  my  connection  with  it  I  nat- 
urally think  she  knew  I  was  an  officer,  and 
who  the  other  officers  were.  I  don't  know. 
The  three  of  us — J.  C.  E.  Barker,  Armington, 
and  myself — had  the  active  management  of 
the  proi)erty  all  the  time,  and  that  was  thor- 
oughly known,  and  who  were  the  officers  of 
the  company.  *  *  ♦  I  don't  know  wheth- 
er I  or  my  wife  ever  authorized  D.  L.  S.  Bar- 
ker to  act  as  our  agent  but  the  Barkers  have 
the  majority.  When  the  thing  was  working 
the  Barkers  had  three  Interests  and  natur- 
ally D.  L.  S.  Barker  would  be  the  one  to  rep- 
resent the  concern  when  they  were  working. 
Whether  my  wife  authorized  him,  in  writ- 
ing or  otherwise,  to  do  it,  I  don't  know ;  can- 
not call  to  mind.  I  do  not  remember  If  I 
myself  ever  authorized  him  to  do  anything. 
I  may  have ;  may  not  I  cannot  tell.  If  it 
came  up  I  did.  I  don't  remember  anything 
about  it." 

Taking  the  testimony  of  this  witness  as 
true,  we  are  satisfied  that  defendant  Lavlna 
A.  Collins  was  not  a  bona  flde  purchaser  for 
value  of  any  interest  in  the  property  in  ques- 
tion. This  testimony  discloses  that  whatever 
money  was  necessary  for  Lavlna  A.  Collins 
to  redeem  was  paid  by  E.  J.  Barker.  She 
was  a  mere  volunteer  In  the  transaction,  and 
parted  with  no  consideration  at  the  time  of 
the  redemption.  Witness  Collins  gives  no 
testimony  tending  to  show  that  Lavlna  A. 
Collins  ever  paid  one  cent  to  Jolm  C.  E. 
Barker  for  an  undivided  one-flfth  interest  in 
the  Judgment  which  he  held  against  the  min- 
ing company,  through  which  the  redemption 
was  made.  According  to  his  testimony,  she 
never  paid  E.  J.  Barker  but  $800,  and  the 
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date  of  this  payment  1b  qalte  uncertain. 
Witness  first  says  that  It  was  In  January  or 
February;  again,  that  it  was  In  July,  1900; 
and  again,  that  it  was  In  July,  1901.  But  at 
all  events,  $800  was  all  she  paid.  It  is  al- 
leged in  the  complaint  and  admitted  by  the 
defendants  that  over  $G,000  was  paid  on  the 
redemption.  If  defendant  Lavina  A.  Collins 
was  the  owner  of  a  one-fifth  of  the  property 
redeemed,  she  should  have  paid  one-fifth  of 
the  consideration,  which  is  above  the  sum  of 
$1,200.  According  to  the  testimony  of  this 
witness,  she  received  a  dividend  of  $1,000. 
The  date  when  this  was  paid  to  her  cannot 
be  ascertained  from  the  record.  Witness, 
however,  states  that  she  did  not  pay  the 
$800  to  E.  J.  Barker  out  of  this  money.  But 
again,  according  to  the  testimony  of  this  wit- 
ness, Lavina  A.  Collins  knew  who  were  the 
members  of  the  board  of  directors  of  the  de- 
fendant mining  company  at  the  time  of  the 
redemption.  Having  such  knowledge,  she  is 
charged  with  knowledge  of  the  law  that  such 
directors  could  not  redeem  the  property  in 
their  own  names.  This  knowledge  must  be 
Imputed  to  Lavina  A.  Collins,  and  yet  we  find 
her  Joining  with  the  derelict  directors  in  re- 
deeming the  property  of  the  company  for 
their  own  benefit  But  again,  E.  J.  Barker, 
according  to  the  testimony  of  this  witness, 
acted  as  Lavina  A.  Collins'  agent  in  the  re- 
demption of  the  property.  We  find  on  exam- 
ination of  the  record  that  he  signed  her  name 
to  the  notice  of  redemption  by  himself  as  her 
agent.  She  Is  therefore  charged  with  all 
knowledge  that  her  agent,  E.  J.  Barker,  pos- 
sessed. The  testimony  of  Timothy  E.  Col- 
lins shows  that  E.  J.  Barker  was  present  at 
the  meeting  of  the  trustees  of  the  mining 
company  when  it  was  concluded  to  redeem 
the  property.  In  fact,  it  appears  generally 
from  the  record  that  R.  J.  Barker  was  the 
chief  actor  In  the  making  of  the  redemption. 
Witness  says  that  E.  J.  Barker  knew  who 
the  directors  of  the  company  were.  And  be- 
ing present  at  the  time  the  redemption  was 
Dgreod  upon,  and  taking  part  therein,  and 
joining  in  the  redemption  in  the  manner  as 
shown  by  the  record,  conclusively  satisfies  us 
that  be  should  be  charged  with  knowledge 
that  the  transaction  was  constructively 
fraudulent,  and  therefore  he  stands  in  no 
better  position  than  the  directors  involved. 
San  Francisco  Water  Co.  v.  Pattee,  86  Cal. 
fi23,  25  Pac.  13.5;  Lathrop  t.  Bampton,  31 
Cal.  17,  89  Am.  Dec.  141 ;  Price  v.  Reeves,  38 
Cal.  ^j";  Hoffman  Steam  Coal  Co.  v.  Cum- 
berland Coal  &  Iron  Co.,  16  Md.  456,  77  Am. 
Dec.  311;  Cumberland  Coal  &  Iron  Co.  v. 
Sherman,  30  Barb.  553;  Fort  v.  First  Bap- 
tist Church  (Tex.  Civ.  App.)  55  S.  W.  402; 
Xeal  V.  Bleckley  (S.  C.)  29  S.  E.  249;  Roberts 
V.  Moseley,  64  Mo.  507.  He  being  the  agent 
of  Mrs.  Collins  in  the  redemption,  she  is 
charged  with  all  the  knowledge  which  he  pos- 
sessed. Section  3112,  Civ.  Code.  Remember- 
ing that  under  these  circumstances  the  bur- 


den was  upon  Lavina  A.  Collins  to  show  that 
she  was  a  bona  fide  purchaser,  without  any 
notice  of  the  unlawful  acts  of  the  directors, 
and  for  a  valuable  consideration  paid  before 
she  acquired  such  notice,  we  are  not  satisfied 
that  she  has  met  tills  burden  with  proper 
proof.  We  are  therefore  clearly  of  the  opin^ 
ion  that  the  court  below  was  in  error  when 
it  found  that  defendants  Lavina  A.  Collins 
and  the  estate  of  E.  J.  Barker  were  purchas- 
ers in  good  faith.  The  evidence  does  not  jus- 
tify such  findings.  We  are  therefore  of  the 
opinion  that  these  findings  should  be  set 
aside,  and  that  defendants  Lavina  A.  Collins 
and  the  estate  of  E.  J.  Barker  should  be  held 
responsible  to  plaintiffs  in  exactly  the  same 
manner  as  the  directors  J.  C.  E.  Barker,  D. 
L.  S.  Barker,  and  T.  J.  Armington. 

8.  As  to  the  amount  of  the  recovery  to 
which  plaintifts  are  entitled:  There  is  no 
doubt  but  that  defendants  are  entitled  to  a 
credit  for  whatever  money  they  have  actually 
paid  out  or  expended  for  the  use  and  benefit 
of  the  defendant  company — such  as  the 
money  paid  by  them  upon  the  redemption  of 
the  property,  in  satisfaction  of  bona  fide 
claims  against  the  property,  interest  thereon 
at  the  rate  of  8  per  cent  per  annum  from  the 
dates  of  payment,  and  also  the  reasonable 
expenses  of  extracting  the  ore  taken  from  the 
property  after  redemption.  The  directors  of 
the  company,  having  the  management  of  its 
business  affairs,  could  have  proceeded  with 
the  mining  operations  of  the  company  and 
mined  all  this  ore  at  the  expense  of  the  com- 
pany. It  is  therefore  Inequitable  to  allow 
plaintiffs  to  recover  the  value  of  the  ore  after 
extraction,  without  allowing  the  defendants 
the  necessary  expenses  of  extraction.  As 
above  noticed,  the  defendants  John  C.  E.  Bar- 
ker, David  L.  S.  Barker,  and  J.  T.  Armington 
made  a  motion  for  a  new  trial,  which  the 
court  granted  in  so  far  as  to  allow  said  de- 
fendants to  introduce  proof  as  to  the  amount 
of  credit  to  which  they  are  entitled  for  ex- 
tracting the  ore.  It  is  very  doubtful  wheth- 
er  the  court  below  could  have  granted  a  new 
trial  for  this  purpose  upon  the  showing  made 
upon  the  motion,  but  this  is  an  equity  case, 
and  this  court  believes  it  to  be  its  duty  to  ar- 
rive at  exact  justice  between  the  parties,  as 
nearly  as  practicable,  and  to  enforce  the 
time-honored  maxim,  "He  who  seeks  equity 
must  do  equity."  The  case  was  evidently 
tried  In  the  court  below  by  defendants  upon 
the  theory  that  plaintiffs  were  not  entitled 
to  an  accounting  until  after  their  liability 
was  fixed  in  plaintiffs'  favor  by  order  or  de- 
cree of  the  court  True,  an  entire  accounting 
might  have  been  had  at  the  trial,  but  was 
not  and  it  is  Impossible  to  do  exact  justice 
between  the  parties  in  regard  to  such  ac- 
counting on  the  record  before  us. 

We  therefore  advise  that  the  decree  of  the 
lower  court  be  reversed,  and  that  the  court 
be  directed  to  enter  a  final  decree  dismissing 
the  complaint  as  against  defendant  Timothy 
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E.  Colling,  and  In  favor  of  plaintiffs  agalnat 
John  C.  B.  Barker,  David  U  8.  Barker,  J. 
T.  Armlnston,  Lavlna  A.  Colllna,  Marcella 
O'Leaiy  as  administratrix  of  the  estate  of  E. 
J.  Barker,  deceased,  and  W.  F.  O'Leary  as 
^ardlan  ad  litem  of  Edwin  J.  Barker,  an  In- 
fant; declaring  and  adjndging  that  the  re- 
demption of  the  company's  property  made 
by  them  or  their  predecessors  in  Interest  was 
made  for  the  benefit  of  defendant  mining 
company,  and  that  tbey  bold  the  legal  title 
to  all  of  said  property  in  trust  for  said  com- 
pany; that  tbey  reconvey  the  same  to  said 
company,  and  that  said  company's  title  there- 
to be  qnieted  as  against  said  defendants,  and 
that  defendants  John  C.  B.  Barker,  David  Ij. 
S.  Barker,  J.  T.  Armlngton,  Iiavlna  A.  Col- 
lins, Marcella  O'Leary  as  administratrix  of 
the  estate  of  B.  J.  Barker,  deceased,  and  W. 

F.  O'Leary  as  guardian  ad  litem  of  Edwin  J. 
Barker,  an  infant,  account  to  the  said  mining 
company,  or  to  plaintiffs  in  its  behalf,  for 
the  value  of  all  ores  extracted  from  said 
property  since  said  redemption;  that  this 
accounting  be  In  execution  of  this  decree, 
and,  when  the  amount  is  found  due,  the  court 
enter  the  proper  supplementary  decree  In 
favor  of  plaintiffs  for  the  use  and  benefit  of 
said  defendant  corporation. 

POORMAN,  a,  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
tbe  foregoing  opinion,  it  is  ordered  that  the 
decree  of  the  lower  court  be  reversed,  and 
that  the  court  be  directed  to  enter  a  final  de- 
cree dismissing  tbe  complaint  as  against  de- 
fendant Timothy  E.  Collins,  and  in  favor  of 
plaintiffs  against  John  C.  E.  Barker,  David 
L.  S.  Barker,  J.  T.  Armlngton,  Lavina  A. 
Collins,  Marcella  0'L«nry  as  administratrix 
of  the  estate  of  E.  J.  Barker,  deceased,  and 
W.  F.  O'Leary  as  guardian  ad  litem  of  Ed- 
win J.  Barker,  an  infant;  declaring  and  ad- 
judging that  tbe  redemption  of  tbe  company's 
projperty  made  by  them  or  their  predecessors 
in  interest  was  made  for  the  benefit  of  de- 
fendant mining  company,  and  that  they  hold 
the  legal  title  to  all  of  said  property  in  trust 
for  said  company;  that  tbey  reconvey  the 
same  to  said  company,  and  that  said  com- 
pany's title  thereto  be  quieted  as  against 
said  defendants,  and  that  defendants  John 
C.  E.  Barker,  David  L.  S.  Barker,  J.  T.  Arm- 
lngton, Lavina  A.  Collins,  Marcella  O'Lenry 
as  administratrix  of  the  estate  of  E.  J.  Bar- 
ker, deceased,  and  W.  F,  O'Lieary  as  guardian 
ad  litem  of  Edwin  J.  Barker,  an  infant,  ac- 
count to  the  said  mining  company,  or  to 
plaintiffs  in  its  behalf,  for  the  value  of  all 
ores  extracted  from  said  property  since  said 
redemption ;  that  this  accounting  be  in  exe- 
cution of  this  decree,  and,  when  the  amount 
is  found  due,  the  court  enter  the  proper  sup- 
plementary decree  In  favor  of  plaintiffs  for 
the  use  and  benefit  of  said  defendant  corpora- 
tion; and  that  each  party  to  tbe  foregoing 
appeals  pay  his  own  costs. 


m  Mont  SU) 
8TATB  «x  r«L  BORDEAUX  t.  SECOND  JU- 
DICLAL  DISTRICT  COURT  at  at 

(Supreme  Court  of  Montana.    Jan.  6,  1909.) 

00RTE3IPT— OBDKB  TO   PAT    AIJUOUT— APPKAI,. 

1.  One  ordered  to  pay  alimony,  to  protect  him- 
self from  contempt  proceedings  for  noncom- 
pliance therewith  because  of  stress  of  circum- 
Btancea,  should  apply  (or  revocation  or  modifica- 
tion of  the  order. 

2.  A  divorce  is  still  In  the  district  court,  not- 
withstanding pendency  of  an  appeal,  so  as  to 
authorise  the  lower  court,  by  contempt  proceed- 
ings, to  compel  obedience  to  Its  order  for  pay- 
ment of  alimony. 

Petition  by  tbe  state  on  the  relation  of 
Jobn  R.  Bordeaux  for  writ  to  the  Second  Ju- 
dicial District  conrt  and  Hcoi.  WUIiam  Clan- 
cy, a  Judge  thereof.    Denied. 

B.  S.  Threshor,  C  F.  Kelley,  and  Peter 
Breen,  for  relator.  Jno.  J.  McHatton  and 
Jno.  G.  Brown,  for  respondents. 

MILBURN,  J.  This  is  a  petition  of  rela- 
tor asking  for  a  writ  of  supervisory  control 
to  annul  and  set  aside  an  order  of  tbe  dis- 
trict court  committing  said  Bordeaux  to 
prison  In  certain  contempt  proceedings.  It 
appears  from  the  record  that  before  the 
granting  of  a  decree  in  divorce  In  favor  of 
the  plaintiff  against  the  defendant  In  the 
case  of  Bordeaux  v.  Bordeaux,  80  Pac.  6, 
now  before  this  court  for  final  determination 
upon  appeal  after  rehearing,  the  district 
court  made  an  order  directing  the  plaintiff 
(relator  herein)  to  pay  to  his  wife,  the  de- 
fendant, the  sum  of  $100  per  month  alimony, 
and  that  this  order  has  never  been  revoked 
or  modified.  In  the  contempt  proceeding  It 
appears  that  some  time  after  the  decree,  and 
after  appeal  therefrom  to  this  court,  the  re- 
lator failed  to  pay  to  tils  wife  the  alimony 
fixed  by  the  court  Upon  being  cited  to  show 
cause  why  be  should  not  be  punished  for  con- 
tempt, he  pleaded  that  he  had  been  enjoined 
by  the  court  from  disposing  of  any  of  his 
property,  and  that  his  Income  was  not  suffi- 
cient to  enable  him  to  make  the  payment 
and,  further,  that  the  court  bad  no  Jurisdic- 
tion to  make  any  order  in  the  premises,  be- 
cause the  case  was  not  then  in  the  district 
court  but  on  appeal.  Tbe  court  found  his 
reasons  insufficient,  fined  Iiim  |20  for  con- 
tempt and  ordered  him  to  pay  the  alimony 
then  due,  and  to  stand  committed  until  the 
order  of  the  court  was  complied  with  and 
tbe  fine  satisfied. 

The  action  of  tbe  conrt  was  correct  If 
be  could  not  by  stress  of  circumstances,  com- 
ply with  tbe  order  of  the  court  it  was  his 
duty,  for  his  own  protection,  to  go  into  court 
relate  the  circumstances,  and  pray  for  a  rev- 
ocation or  modification  of  the  order  directing 
him  to  pay  alimony.  It  appears  that  his 
property  is  worth  over  $60,000,  and  his  in- 
come more  than  $400  per  month.  A  wife  is 
entitled   to  tbe   alimony  until   the  case  la 

1  L  Sm  DiToroe,  VOL  17.  Cant  Dig.  |  7M, 


Digitized  by 


Google 


u 


79  PACIFIC  REPOKTER. 


(Mont 


finally  determined,  or  until  tbe  order  Is  re- 
voked or  modified  by  the  court  which  made 
it.  As  has  been  heretofore  said  by  this  court, 
the  Supreme  Court  has  jurisdiction  as  soon 
us  the  notice  of  appeal  has  been  regularly 
served  and  filed,  and  a  suflicient  undertaking 
properly  filed  with  the  clerk  of  the  court  be- 
low, but  the  case  is  In  the  district  court 
The  determination  of  the  appeal  is  for  the 
Supreme  Court.  The  district  court  has  au- 
thority to  compel  obedience  to  its  orders 
granting  alimony.  The  Supreme  Court  cer- 
tainly would  not  have  any  authority  to  en- 
force the  order  of  the  district  court  In  the 
premises.  Grannis  v.  Superior  Court  of  the 
City  and  County  of  San  Francisco  (Cal.)  77 
Pac.  648. 

The  petition  is  denied,  and  the  proceedings 
are  dismissed. 

HOLLOWAY,  J.,  concurs.  BRANTLT,  0. 
J.,  not  having  heard  tbe  argument,  takes  no 
part  in  the  foregoing  decision. 


WATSON  et  al.  v.  COLUSA-PARROT  MIN- 
ING &  SMELTING  CO. 
(Supreme  Court  of  Montana.     Jan.  10,  1905.) 

NUISANCE— CONTINUANCE  BY  PURCHASER— NO- 
TICE TO  ABATE— POLLUTION  OP  STREAMS— AP- 
PORTIONMENT OK  LIABILITY— DAMAGES— 1.\- 
JURY  TO  OBOPS— INJURY  TO  LAND — EVIDENCE 
— OPINION  TESTIMONY  —  VALUE — QUALIFICA- 
TION OV  WITNESSES— CROSS-EXAUINATION. 

1.  Where  a  nuisance  arises  from  the  individ- 
ual acts  of  different  mining  and  reduction  com- 
panies, which  have  discharged  deleterious  and 
poisonous  matter  into  the  waters  of  a  creek. 
and  the  injury  is  in  no  sense  a  joint  one,  each 
company  is  liable  to  the  person  injured  for  tbo 
damage  caused  by  its  own  wrongful  acts,  and 
not  for  that  caused  by  the  acts  of  others,  re- 
gardless of  the  difficulty  of  determining  what 
part  of  the  damage  is  occasioned  by  the  acts  of 
each. 

2.  The  measure  of  damages  for  permanent  in- 
jury to  land,  resulting  from  the  poisoning  of 
the  waters  of  a  stream,  is  the  difference  between 
the  value  of  the  land  prior  to  the  injury  and  its 
value  after  the  injury. 

3.  A  recovery  for  an  item  of  damage  alleged, 
but  as  to  which  no  evidence  is  introduced,  is 
waived. 

4.  Where  a  permanent  and  total  injury  to 
land  for  agricultural  purposes  does  not  im- 
mediately result  from  the  perpetration  of  a  nui- 
sance, but  several  years  elapse  before  the  in- 
jury is  completed,  the  landowners  are  entitled 
to  damages  for  the  yearly  injury  to  their  crops. 
caused  by  the  continuing  nuisance,  until  the 
completion  of  the  total  and  permanent  injury, 
but  no  damages  can  be  allowed  for  injury  to 
crops  after  that  time. 

o.  In  order  to  permit  a  recovery  for  injury  to 
crops  and  for  permanent  injury  to  the  land  on 
which  the  crops  were  raised,  it  should  be  dis- 
tinctly alleged  and  proven  when  the  permanent 
injury  to  the  land  took  place,  how  much  of  the 
land  wag  permanently  injured,  and  the  annual 
injury  to  crops  prior  to  that  date. 

6.  In  order  to  recover  damages,  resulting  from 
a  nuisance,  for  totai  and  permanent  injury  to 
land,  such  injury  must  have  been  completed  be- 
fore suit  brought. 

7.  Landowners  cannot  recover  for  a  destruo- 
tion  of  crops  by  a  nuisance,  prior  to  the  date 

II 14.  See  Nuisance,  vol.  37,  Cent.  Dig.  I  103. 


when  they  acquired  title,  unless  they  were  then 
in  the  pos.«ession  of  tlie  property  or  entitled  to 
the  possession. 

8.  A  person  continuing  a  nuisance  is  not  liable 
for  damages  caused  oy  the  operation  of  the  nui- 
sance by  his  predecessors  in  interest. 

!).  In  an  action  for  damages  caused  by  tli" 
pollution  of  a  stream,  testimony  as  to  the  ef- 
fect of  the  water  on  land  and  crops  is  not  ob- 
jectionable as  opinion  evidence. 

10.  A  nonexpert  witness,  when  he  states  fact-s 
showing  his  competency,  may  give  his  opinion 
on  the  amount  of  injury  or  damage  done  to  land 
by  the  pollution  of  a  stream. 

11.  Before  opinion  evidence  on  the  question  of 
value  is  admissible,  the  court  must  pass  upon 
the  competency  of  the  witness. 

12.  In  an  action  for  damages  caused  by  the 
pollution  of  a  stream,  a  question  asked  a  wit- 
ness, who  produced  a  sample  of  water  from  the 
stream,  as  to  whether  he  did  not  know  that  the 
sewerage  of  a  city  was  dumped  into  the  stream 
at  the  place  where  he  procured  the  sampli', 
should  have  been  allowed  on  cross-examination. 

13.  Evidence  of  the  contents  of  a  written  con- 
tract, without  properly  accounting  for  the  ab- 
sence of  the  contract  itself,  is  inadmissible. 

14.  Under  Civ.  Code,  S  4554,  providing  that  ev- 
ery successive  owner  of  property  who  neglect  ■< 
to  abate  a  continuing  nuisance  created  by  a  for- 
mer owner  is  liable  in  the  same  manner  as  th» 
one  who  first  created  it,  it  is  not  necessary  to 
give  one,  who  continues  a  nuisance,  notice  to 
abate  the  same,  before  bringing  suit  against 
him  for  damages  resulting  therefrom. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  J.  W.  Watson  and  another 
against  the  Colusa-Parrot  Mining  &  Smelting 
Company.  From  a  Judgment  for  plaintiff.':, 
and  from  an  order  denying  a  new  trial,  de- 
fendant api>eal8.    Reversed. 

Jesse  B.  Roote,  "W.  A.  Clark,  Jr.,  W.  M. 
Blekford.  and  Geo.  F.  Shelton,  for  appellant. 
S.  C.  Ilerren  and  I.  G.  Denny,  for  respond- 
ents. 

CLAYBERG.  C.  C.  Appeal  by  defendant 
from  a  judgment  and  an  order  overruling  its 
motion  for  a  new  trial. 

Plaintiffs  claim  to  be  the  owners  of  certain 
agricultural  lands  situated  on  Deer  Lodge 
river  below  defendant's  concentrating,  smelt- 
ing, and  reduction  plant,  and  allege  that  de- 
fendant has  polluted  the  water  of  Silver 
Bow  creek,  a  tributary  of  Deer  Lodge  river, 
by  the  operation  of  Its  plant,  to  such  an  ex- 
tent as  to  render  such  waters  unfit  for  irri- 
gation or  domestic  use;  that  the  refuse  and 
deleterious  substances  deposited  in  the 
stream  by  defendant  have  accumulated  on 
their  land  and  injured  their  crops,  and  have 
rendered  the  soil  unproductive  and  sterile, 
permanently  injuring  the  same.  They  pray 
judgment  for  ?5,000  for  deprivation  of  the 
use  of  the  waters  for  domestic  purposes  for 
five  years,  for  ?o,000  for  Injury  to  and  de- 
struction of  their  crops  during  the  same  time, 
for  $10,000  for  permanent  injury  done  their 
land  by  defendant,  and  for  an  injunction 
against  the  further  pollution,  and  for  costs 
and  general  relief.  Defendant,  by  answer, 
denies  most  of  the  allegations  in  the  com- 
plaint;   admits  that  defendant  for  a  period 
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of  over  five  years  has  operated  a  concentrat- 
ing, smeltin;;,  and  reduction  plant  at  a  point 
upon  one  of  the  tributaries  of  the  stream 
above  pialntiflFs'  land;  admits  that  since  the 
year  1897  defendant  has  so  operated  said 
plant,  and  that  the  waters  flowing  therefrom 
"have  been  impregnated  ■with  and  have  car- 
ried away  tailings  and  other  substances,  and 
refuse  matter  produced  in  and  resulting  from 
such  smelting  operations,  and  that  such  tail- 
ings and  other  refuse  matter  have  been  car- 
ried by  the  said  waters  and  deposited  along 
the  course  of  said  stream  and  of  Deer  Lodge 
river,  Into  which  said  Silver  Bow  creek  flows, 
and  upon  the  banks  thereof  wherever  said 
waters  have  been  accustomed  to  flow";  and 
alleges  that  it  is  lawful  for  it  so  to  do.  As 
an  affirmative  defense,  defendant  sets  forth 
the  prescriptive  right  to  commit  the  acts 
above  stated.  It  then  pleads  section  29, 
i.'ode  Civ.  Proc.  1887,  sections  484  and  524, 
Code  Civ.  Proc.  Mont,  subd.  1,  {  513,  Code 
Civ.  Proc,  as  amended  by  House  Bill  75, 
Sess.  Laws  1001,  p.  157,  as  defense  by  way 
of  the  statutes  of  limitation.  The  plaintiffs, 
by  replication,  deny  all  the  affirmative  alle- 
gations of  new  matter  contained  in  the  an- 
swer. 

1.  Under  the  facta  disclosed  by  the  record 
it  Is  apparent  that  the  nuisance  complained 
of  as  causing  the  Injury  for  which  damages 
are  sought  arose  from  Individual  acts  of  dif- 
ferent mining  and  reduction  companies  oper- 
ating mines  and  plants  in  the  city  of  Butte, 
whereby  they  have  discharged  deleterious 
and  poisonous  matter  into  the  waters  of  Sil- 
ver Bow  creek,  a  tributary  of  Deer  Lodge 
river;  that  the  nuisance  was  merely  inci- 
dental to  and  the  result  of  such  acts;  and 
that  the  Injury  was  not  caused  by  the  Joint 
acts  of  defendant  and  any  other  corporation 
or  person.  Under  the  following  authorities 
the  defendant  was  liable  to  pialntiflFs  for 
whatever  damage  It  caused  by  its  own 
wrongful  acts,  and  none  other:  Chlpman  t. 
Palmer.  77  N.  Y.  51,  33  Am.  Rep.  5(i0;  Har- 
ley  V.  Merrill  Brick  Co.,  83  Iowa,  73.  48  N. 
W.  1000;  Sellick  v.  Hall,  47  Conn.  200; 
lioughran  v.  City  of  Des  Moines,  72  Iowa, 
382,  34  N.  W.  172;  Martinowsky  v.  City  of 
Hannibal,  35  Mo.  App.  70;  Little  Schuylkill 
Nav.  Oo.  V.  Richards'  Adm'r,  57  Pa.  142,  98 
Am.  Dec.  209;  Miller  v.  Highland  Ditch  Co., 
87  Cal.  430,  2.->  Pac.  550,  22  Am.  St.  Rep.  254; 
Brown  v.  McAllister,  39  Cal.  573;  Westgate 
V.  Carr,  43  III.  450;  Partenhelmer  v.  Van 
Order,  20  Barb.  479;  Lull  v.  Fo.^  &  Wis. 
Imp.  Co.,  19  Wis.  100;  Brennan  v.  Corsicana 
C«tton-OII  Co.  (Tex.  Civ.  App.)  44  S.  W.  588; 
Van  Steenburgh  v.  Tobias,  17  Wend.  5(i2,  31 
Am.  Dec.  310;  Auchmuty  v.  Ham,  1  Denio, 
495;  Keyes  v.  L.  Y.  G.  W.  &  W.  Co.,  .53  Cal. 
724;  Sloggy  v.  Dilworth,  38  Minn.  179,  36 
N.  W.  451,  8  Am.  St.  Rep.  650.  Defendant 
conld  not  be  held  to  respond  in  damages  for 
the  entire  Injury  occasioned  to  plaintiffs  by 
the  nuisance  complained  of,  because  confess- 
edly it  only  contributed  to  this  Injury.    The 


full  damage,  therefore,  must  be  apportioned 
among  all  the  wrongdoers.  The  mere  fact 
that  it  is  difficult  to  determine  what  part  of 
the  damage  was  occasioned  by  acts  of  the 
defendant  is  no  objection  to  the  relief  asked. 
Chlpman  v.  Palmer,  77  N.  Y.  51,  33  Am.  Rep. 
566;  Harley  v.  Merrill  Brick  Co.,  83  Iowa,  73, 
48  X.  W.  1000;  Sellick  v.  Hall,  47  Conn.  200; 
Lull  v.  Improvement  Co.,  19  Wis.  101.  The 
Supreme  Court  of  Connecticut,  In  Sellick  v. 
Hall,  supra,  uses  the  following  very  pertinent 
language:  "It  may  be  very  difficult  for  a  Jury 
to  determine  Just  how  much  damage  the  de- 
fendant is  liable  for,  and  how  much  should 
be  left  for  the  city  to  answer  for;  but  this 
is  no  more  difficult  of  ascertainment  than 
many  questions  which  Juries  are  called  upon 
to  decide.  They  must  use  their  best  Judg- 
ment, and  make  their  result  if  not  an  abso- 
lutely accurate  one,  an  approximation  to  ac- 
curacy. And  this  is  the  best  that  human 
tribunals  can  do  in  many  cases.  If  the  plain- 
tiff is  entitled  to  damages  and  the  defendant 
liable  for  them,  the  one  Is  not  to  be  denied 
all  damages,  nor  the  other  loaded  with  dam- 
ages to  which  he  is  not  legally  liable,  simply 
because  the  exact  ascertainment  of  the  prop- 
er amount  is  a  matter  of  practical  difficulty." 
Like  all  other  cases  for  the  recovery  of  dam- 
ages in  actions  upon  torts,  a  Jury  must  be 
triisted  to  arrive  at  a  fair  estimate  of  the 
damages  after  a  full  consideration  of  all  the 
evidence  which  may  be  introduced  upon  the 
subject  However,  competent  evidence  must 
be  produced  of  all  facts  necessary  to  a  re- 
covery, upon  which  the  Jury  can  base  a  rea- 
sonably reliable  conclusion;  nothing  can  be 
left  to  mere  conjecture. 

2.  In  this  case  the  Injury  to  plaintiffs'  land 
is  alleged  to  be  permanent;  that  its  value  Is 
absolutely  destroyed  for  agricultural  pur- 
poses by  the  deposit  of  refuse  and  poisonous 
matters  on  the  surface.  Plaintiffs  sought  to 
recover  as  their  damages  for  this  injury  the 
difference  between  the  value  of  the  land 
prior  to  the  Injury  and  Its  value  after  the 
injury.  The  court  coincided  with  this  view, 
and  so  Instructed  the  Jury,  and  we  have  no 
doubt  but  that  this  rule  of  damages  for  the 
permanent  Injury  to  the  land  was  correct. 
Sweeney  v.  M.  C.  Ry.,  19  Mont.  163,  47  Pac. 
791;   Jeffersonvllle,  etc.,  R.  R.  Co.  v.  Bsterle, 

13  Bush,  067;   Kemper  v.  City  of  Louisville, 

14  Bush,  87;  Babb  v.  Curators  University  of 
Missouri.  40  Mo.  App.  173. 

Plaintiffs  also  allege  damage  caused  by 
pollution  of  the  water  to  such  an  extent  as 
to  render  It  imflt  for  domestic  use  and  water- 
ing stock,  but  introduce  no  evidence  of  such 
damage.  Plaintiffs  thereby  waived  recovery 
upon  such  allegation. 

They  also  claim  damage  for  injury  to  their 
crops  for  various  years;  they  Introduced 
proof  thereon,  and  the  court  instructed  the 
Jury  with  reference  thereto.  The  verdict  was 
a  general  one  for  $3,000  damages,  and  ren- 
dered by  the  Jury  under  instructions  of  the 
court  allowing  a  recovery  for  permanent  lu- 
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Jury  to  tbe  land  and  also  tat  Injury  to  the 
crops.  This  rerdlct  may,  and  doubtless  does. 
Include  damages  for  both  the  above  causes. 
Generally,  the  recovery  of  damages  for  a  to- 
tal and  permanent  Injury  to  land  Includes  all 
Injuries — past,  present,  and  future.  It  prac- 
tically amounts  to  an  allowance  to  take  the 
land  upon  which  the  nuisance  has  been  com- 
mitted tor  those  purposes  upon  payment  of 
a  reasonable  compensation  therefor,  and  the 
amount  fixed  as  damages  by  the  jury  and 
court  will  be  treated  as  such  reasonable 
compensation.  But  In  this  case  tbe  perma- 
nent and  total  Injury  to  the  land  for  agrlcul- 
tnral  purposes  did  not  Immediately  result 
from  the  nuisance  Itself,  but  several  years 
elapsed  before  such  Injury  was  completed. 
Therefore,  until  the  land  was  thus  totally 
and  permanently  Injured,  plaintiffs  would  be 
entitled  to  recover  damages  for  the  yearly 
injury  to  their  crops  caused  by  the  continu- 
ing nuisance. 

When  the  land  was  totally  and  permanent- 
ly Injured  for  agricultural  purposes,  under 
the  above  authorities,  no  damages  could  be 
allowed  for  injury  to  the  crops  ensuing  there- 
after. Plaintiff  thereby  becomes  compensat- 
ed for  everything  which  he  could  produce 
by  the  use  of  the  land.  In  order,  however, 
to  allow  plaintiffs  to  recover  for  Injury  to 
the  crops  and  the  permanent  Injury  to  the 
same  land,  the  complaint  and  proof  should 
show  distinctly  and  unequivocally  the  date 
when  the  permanent  injury  to  the  land  took 
place,  and  the  annual  Injury  to  crops  prior 
to  that  date.  It  may  be  that  different  por- 
tions of  the  land  became  permanently  In- 
jured at  different  dates.  This  should  also 
appear. 

But,  again,  the  evidence  discloses  tha: 
plaintiffs  claim  to  own  240  acres  of  lane', 
and  shows  that  only  70  acres  were  so  totally 
and  permanently  Injured.  There  is  neither 
allegation  nor  proof  as  to  whether  the  re- 
maining 170  acres  are  susceptible  of  raising 
crops,  or  whether.  If  so,  any  crops  thereon 
had  ever  been  Injured.  Plaintiffs  might  re- 
cover for  such  total  and  permanent  injury 
to  the  70  acres,  and  also  for  injuries  to  crops 
on  the  remainder,  but  wbuld  be  compelled  to 
allege  the  proper  facts  In  that  regard  to 
warrant  a  recovery.  The  complaint  and 
evidence  In  this  case  are  very  general,  and 
it  cannot  be  ascertained  from  either  when 
such  total  and  permanent  injury  to  any  of 
the  land  was  actually  completed.  It  must 
have  occurred  before  the  suit  was  com- 
menced, or  plaintiffs  could  not  recover  for 
the  same.  The  record  discloses  that  plain- 
tiffs were  permitted  to  recover  for  injuries 
to  crops  up  to  the  date  of  the  commence- 
ment of  the  suit,  so  that,  If  plaintiffs  were 
entitled  to  recover  for  the  permanent  Injury 
to  the  same  land,  some  length  of  time  must 
have  elapsed  before  the  commencement  of 
the  suit  for  which  plaintiffs  were  allowed  to 
recover  double  damages:  that  Is.  for  Injury 
to  the  crops  and  for  permanent  injury  to  the 


same  land.  Therefore  an  error  was  com- 
mitted prejudicial  to  tbe  defendant,  and  tbe 
case  must  be  reversed. 

3.  It  Is  further  disclosed  by  the  record 
that  plaintiffs  procured  a  conveyance  of  this 
property  from  the  Northern  Pacific  Rail- 
road Company,  acknowledged  on  the  26th 
day  of  January,  1900.  Plaintiffs,  therefore, 
could  not  recover  for  any  Injury  arising  from 
a  destruction  of  the  crop,  by  reason  of  the 
nuisance  complained  of,  prior  to  that  date, 
unless  they  Introduced  evidence  showing 
that  they  were  in  possession  of  the  prop- 
erty or  entitled  to  such  possession,  and  were 
entitled  to  recover  for  Injuries  to  such  pos- 
session. 

4.  Again,  the  record  discloses  that  the  de- 
fendant became  the  purchaser  of  the  smelt- 
ing and  reduction  plant,  through  the  opera- 
tion of  which  the  nuisance  complained  of 
occurred.  In  1897.  It  Is  clear  that  the  de- 
fendant could  not  be  held  liable  in  this  or 
any  other  action  for  damages  caused  by  the 
operation  of  such  plant  by  Its  predecessors 
in  Interest.  If  such  damage  arose,  plain- 
tiffs or  their  predecessors  In  Interest  were 
entitled  to  recover  against  the  predecessors 
in  Interest  of  this  defendant  for  such  dam- 
age prior  to  the  date  when  defendant  be- 
came the  purchaser  and  went  into  posses- 
sion and  operation  of  the  property.  There- 
fore, under  any  theory,  plaintiffs  conid  not 
recover  damages  against  this  defendant 
defendant  which  were  the  result  of  acts 
committed  prior  to  the  day  it  became  owner 
of  the  plant. 

5.  Many  assignments  of  error  are  predi- 
cated upon  the  action  of  the  court  in  over- 
ruling defendant's  objections  to  certain  ques- 
tions propounded  to  plaintiffs'  witnesses 
which  called  for  an  answer  as  to  the  effect 
the  polluted  water  had  upon  plaintiffs'  lands 
and  crops,  and  as  to  the  extent  of  the  in- 
jury to  plaintiffs'  property.  Counsel  for 
appellant  contends  that  such  testimony 
amounts  merely  to  Inferences,  opinions,  and 
conclusions  of  the  witnesses  from  existing 
facts,  and  not  to  facts  within  their  own 
knowledge;  that  It  was  for  the  jury  to  as- 
certain and  determine  the  effect  of  these 
waters  upon  plaintiffs'  land  and  crops,  and 
the  damage  resulting  therefrom;  that  such 
determination  could  only  be  reached  by  the 
jury  from  a  consideration  of  the  facts,  tes- 
tified to  by  witnesses,  disclosing  the  extent 
of  the  pollution  of  the  water,  and  the  con- 
dition of  the  land  and  crops  after  such  water 
had  been  Introduced  thereon;  that  this  con- 
dition was  a  fact,  and  the  result  and  effect 
of  the  water  and  damage  occasioned  there- 
by was  a  conclusion  from  such  facts;  that  it 
is  the  province  of  witnesses  to  testify  as  to 
the  existence  of  such  facts,  and  of  the  jury 
to  draw  and  determine  the  conclusions  to 
be  reached  therefrom;  that  to  allow  wit- 
nesses to  draw  these  conclusions  and  testi- 
fy to  the  same  invades  the  province  of  the 
jury.    These  conditions  seemingly  raise  the 
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rery  perplexing  questions  as  to  when  a  non- 
expert witness  may  give  his  opinion,  upon 
\rbicb  the  authorities  are  numerous  and 
very  much  at  war  with  each  other.  In  the 
first  place,  we  are  of  the  opinion  that  these 
questions,  In  so  far  as  the  effect  of  the  water 
on  the  land  and  crops  was  concerned,  did 
not  coll  for  the  opinions.  Inferences,  or  con- 
clusions of  the  witnesses  from  the  facts,  but 
for  tangible,  visible  facts  themselves,  which 
resulted  from  a  combination  of  other  exist- 
ing facts.  If  the  waters  destroyed  the  crops 
or  the  lands,  or  ruined  the  land  for  agricul- 
tural purposes,  such  effect,  when  disclosed, 
would  be  a  fact  within  the  knowledge  of  all 
■witnesses  who  observed  it. 

In  considering  the  testimony  of  witnesses 
as  to  the  amount  of  plaintiffs'  injury  because 
of  the  nuisance,  however,  we  enter  the  do- 
main of  opinions,  inferences,  and  conclu- 
sions of  witnesses.  As  to  nonexpert  wit- 
nesses, the  general  principles  of  evidence  re- 
quire them  to  testify  as  to  facts  within  their 
own  knowledge,  and  not  to  opinions,  infer- 
ences, and  conclusions  from  existing  facts. 
Section  3121,  Code  Civ.  Proc.  There  are, 
however,  many  exceptions  to  these  princi- 
ples, and  no  general  rule  can  be  announced 
whereby  the  existence  of  all  these  exceptions 
can  be  accurately  stated.  But  some  are  so 
generally  accepted  that  no  rule  as  to  the 
determination  of  their  existence  need  be 
Invoked.  For  instance,  this  court  has  rec- 
ognized the  exception  of  proof  of  value  when 
the  witness  has  shown  himself  qualified  to 
express  an  opinion  thereon.  Holland  v. 
Huston,  20  Mont.  84,  49  Pac.  390.  Emerson 
V.  Bigler,  21  Mont.  200,  53  Pac.  621;  Porter 
V.  Hawkins,  27  Mont.  480,  71  Pac.  664. 
This  exception  has  been  recognized  by  the 
courts  almost  uniformly.  We  have  seen 
that  the  measure  of  damage  to  the  land  per- 
manently Injured  la  the  difference  between 
its  value  before  and  after  the  injury.  Given 
testimony  of  this  value,  which  may  he  shown 
by  the  opinions  of  nonexpert  witnesses,  the 
determination  of  the  amount  of  injury  or 
damage  is  a  mere  matter  of  computation, 
and,  upon  reason  and  weight  of  authority, 
Its  computation  may  be  made  and  given  to 
the  Jury  by  nonexpert  witnesses  when  they 
do  so  In  connection  with  the  facts  showing 
competency.  Lewis  on  Eminent  Domain,  §S 
436,  437,  and  cases  cited;  Rogers  on  Expert 
Testimony,  154,  and  cases.  The  knowledge 
of  the  witnesses  can  always  be  thoroughly 
tested  on  cross-examination,  and  a  Jury  can 
be  trusted  to  give  the  evidence  such  weight 
only  as  it  deserves.  There  was  no  show- 
tag  of  the  competency  of  many  of  the  wit- 
cesses,  and  therefore  the  admission  of  their 
testimony  was  erroneous.  The  question  of 
mch  competency  is  for  the  court,  and  upon 
another  trial  plaintiffs  may  prove  the  com- 
petency of  the  witnesses  before  the  intro- 
duction of  their  testimony. 

6.  One  of  the  plaintiffs,  while  on  the  wlt- 
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ness  stand,  produced  a  sample  of  water 
taken  from  Deer  Lodge  river  above  their 
ranch,  which  was  received  In  evidence. 
Counsel  for  defendant  asked  of  this  witness 
the  following  question  on  cross-examination: 
"Don't  you  know  that  the  sewerage  of  the 
city  of  Butte  is  dumped  into  Deer  Lodge 
river  above  your  ranch,  and  above  where 
you  took  out  this  sample  of  water?"  This 
question  was  excluded  by  the  court,  and.  In 
our  opinion,  was  clearly  competent  as  prop- 
er cross-examination,  and  should  have  been 
allowed. 

7.  Again,  one  of  the  plaintiffs,  while  a  wit- 
ness, was  allowed  to  give  in  evidence  some 
of  the  contents  of  a  written  contract  be- 
tween plaintiffs  and  the  Northern  Pacific 
Railroad  Company  for  the  purchase  of  the 
land  in  question,  without  properly  account- 
ing for  the  absence  of  the  contract  This 
was  erroneous  under  former  decisions  of 
this  court,  but  on  another  trial  like  error 
may  be  avoided,  and  further  reference  does 
not  seem  necessary. 

8.  Another  important  question  upon  which 
error  is  assigned  must  be  considered.  The 
evidence  discloses  that  defendant  became 
the  purchaser  of  the  reduction  plant,  the 
use  of  which  is  alleged  to  have  contributed 
to  the  nuisance  In  question.  In  1897.  Coun- 
sel for  appellant  contend  that  defendant  can- 
not be  held  liable  to  pay  damages  for  a  con- 
tinuance of  this  nuisance,  without  allega- 
tion and  proof  of  notice  to  defendant  of 
the  existence  of  the  nuisance,  and  of  the 
damage  accruing  therefrom.  There  Is  no 
doubt  but  this  is  a  correct  statement  of  the 
common-law  rule  as  It  has  existed  since  the 
Pendruddock  Case,  decided  In  Lord  Coke's- 
time.  It  has  been  adopted  and  followed 
with  great  uniformity  by  the  courts  of  this 
country,  and,  were  it  not  for  section  4554 
of  our  Civil  Code,  we  should  not  hesitate- 
to  indorse  and  follow  It.  This  section  reads 
as  follows:  "Every  successive  owner  of 
property,  who  neglects  to  abate  a  contin- 
uing nuisance  upon,  or,  in  the  use  of,  such 
property,  created  by  a  former  owner.  Is 
liable  therefor,  in  the  same  manner  as  the 
one  who  first  created  it."  Counsel  for  ap- 
pellant cite  this  section,  and  then  say,  "This 
provision  of  the  Code  has  been  Interpreted 
in  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal. 
396,"  and  then  quote  from  the  opinion  In 
that  case  language  which  sustains  the  prin- 
ciple for  which  they  contend.  An  investiga- 
tion of  the  statutes  of  California  discloses 
that  the  section  of  the  statute  of  that  state 
(3483,  Civ.  Code),  Identical  with  section  4554, 
above  quoted,  was  first  adopted  in  1872. 
The  case  above  referred  to  was  decided  in 
1870.  It  cannot  be  considered  as  construing 
a  statute  not  then  in  existence.  True,  the 
aunotators  of  both  the  California  Codes  and 
those  of  our  own  state  cite  this  case  under 
the  sections  above  referred  to,  which  would 
naturally  lead  one  to  believe  that  it  U  cited 
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as  a  construction  of  such  sections.  If  such 
citation  was  so  Intended,  It  was  done  either 
through  Inadvertence  or  mistitke,  as  Is  dear- 
ly shown  above.  The  enactment  of  section 
3483  of  the  California  Code  may  have  been 
induced  by  the  rendition  of  the  decision 
above  referred  to;  at  all  events,  in  our  judg- 
ment It  Is  directly  contrary  to  the  principle 
announced  in  the  decision,  and  makes  the 
successor  to  title  to  property  who  does  not 
abate  a  continuing  nuisance  In  the  use  of 
such  property,  which  has  been  created  by 
a  former  owner  of  the  property,  liable  there- 
for in  the  same  manner  as  the  owner  who 
first  created  It.  Here  It  may  be  gathered 
from  the  pleadings  and  evidence  that  the 
nuisance  complained  of  was  created  by  de- 
fendant's predecessors  In  Interest  by  the 
use  of  the  property.  There  is  no  showing 
that  defendant  abated  or  sought  to  abate 
it,  but,  on  the  contrary.  It  appears  conclu- 
sively that  it  continued  the  nuisance. 
Therefore  the  question  of  the  necessity  of 
notice  to  It,  as  claimed  by  the  counsel, 
must  be  determined  by  the  law  as  applica- 
ble to  its  predecessors  In  Interest,  and.  If 
the  law  does  not  require  notice  to  them, 
none  was  necessary  to  this  defendant,  un- 
der the  plain  provisions  of  section  4554,  su- 
pra. We  find  no  cases  holding  that  the 
creator  of  a  nuisance  need  be  given  notice 
of  its  existence  before  suit  is  brought  against 
him,  and  we  believe  none  exists.  Every  man 
is  charged  with  the  knowledge  of  the  re- 
sults of  his  own  acts,  and  every  one  must  so 
use  his  own  property  as  not  to  injure  bis 
neighbor's. 

9.  Defendant  pleads  section  29,  Code  Civ. 
Proc.  18S7,  and  sections  484,  524,  and  513 
(as  amended).  Code  Civ.  Proc,  as  a  complete 
defense  to  plaintiffs'  cause  of  action,  and 
also  pleads  subdivision  1,  {  524,  Code  Civ. 
Proc.,  as  a  partial  defense.  It  is  difficult 
to  determine  from  the  Instructions  given 
which  section  of  the  statute  of  limitations 
the  lower  court  determined  was  applicable 
to  the  case  on  the  trial,  because  in  para- 
graph 5  of  the  charge  the  jury  was  in- 
structed that  plaintiffs  might  recover  for 
injuries  committed  at  any  time  within  five 
years  prior  to  the  commencement  of  the 
suit,  while  in  paragraph  6  of  the  instructions 
the  plaintiffs  were  limited  to  injury  commit- 
ted within  two  years  prior  to  the  commence- 
ment of  the  suit.  These  instructions  are  In- 
consistent and  conflicting  with  each  other, 
and  It  is  entirely  imposBlble  to  determine 
which  charge  the  jury  followed  in  making 
up  their  verdict  Ordinarily  this  would  be 
sufficient  to  reverse  the  ease,  but,  Inasmuch 
as  a  new  trial  must  be  granted  for  other  rea- 
sons, we  shall  not  discuss  the  affect  of  these 
conflicting  instructions.  It  may  be  well  to 
announce,  for  the  guidance  of  the  lower 
court  upon  another  trial,  that,  if  any  part 
of  the  statute  of  limitations  is  at  all  ap- 
plicable under  this  opinion,  it  would  be 
section  518  of  the  Code  of  Civil  Procedure — 


which  is  not  pleaded  as  this  is  not  an  action 
arising  under  either  of  the  sections  pleaded 
in  the  answer. 

We  advise  that  the  judgment  and  order 
appealed  from  be  reversed. 

POORMAX,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded. 


COOK  V.  SOUTH  OMAHA  NAT.  BANK. 
(Supreme  Court  of  Wyoming.     Dec.  31,  1904.) 

EBBOB— BULKS   OF   COUBT — BBIEFS — TIME   FOB 
FILING— EXTE.VSION. 

1.  Where  a  showing  made  by  counsel  for  plain- 
tiff in  error  for  failure  to  file  briefs  in  the  time 
required  by  tlie  rules  does  not  show  such  an 
unavoidable  casualty  or  overwhelming  necessity 
as  would  justify  a  disregard  of  the  rules,  it  is 
insufficient  to  warrant  an  extension  of  time  for 
fiiing  as  against  a  motion  by  the  opposing  side 
to  dismiss  the  proceeding  because  of  such  fail- 
ure. 

Error  to  District  Court,  Sheridan  County; 
Joseph  L.  Stotts,  Judge. 

Controversy  between  Benjamin  Cook  and 
the  South  Omaha  National  Bank.  Judgment 
for  the  bank,  and  Cook  brings  error.  On 
motion  by  defendant  In  error  to  dismiss  for 
failure  to  file  briefs  In  time,  and  by  plaintiff 
in  error  for  extension  of  time.  Proceeding 
dismissed. 

W.  S.  Metz  and  C.  U  Sackett,  for  plaintiff 
in  error.  E.  E.  Lonabaugb,  tar  defendant  in 
error. 

PER  CURIAM.  The  petition  to  error  here- 
in was  flled  July  22,  1904.  No  briefs  for 
plaintiff  in  error  having  been  flled  within  60 
daj-s  thereafter,  as  required  by  the  rules  of 
the  court,  and  no  order  having  been  made 
extending  the  time  therefor,  the  defendant  in 
error,  on  September  22,  1904,  and  after  the 
expiration  of  the  period  allowed  plaintiff  in 
error  for  flllng  briefs,  flled  a  motion  to  dis- 
miss the  proceeding  on  the  ground  of  the 
failure  of  plaintiff  In  error  to  file  and  serve 
briefs  as  required  by  the  rules. 

After  the  motion  had  been  brought  to  the 
attention  of  the  court,  and  a  time  had  been 
regularly  fixed  for  a  hearing  thereon,  coun- 
sel for  plaintiff  in  error,  on  December  1. 
1904.  flled  and  presented  a  motion  for  an  ex- 
tension of  time  to  file  briefs.  The  only  show- 
ing made  as  ground  therefor  is  that  at  some 
time  not  specified,  but  evidently  before  the 
flllng  of  the  petition  in  error,  counsel  bad 
handed  to  the  attorney  for  defendant  tn  er- 
ror a  list  of  authorities  bearing  on  the  ques- 
tions involved  in  the  cause,  which  was  the 
only  copy  that  had  been  prepared  and  In  the 
possession  of  counsel  for  plaintiff  in  error; 
and  that  upon  making  request  for  a  retwn 


<l  1.  See  Appeal  osd  Error,  voL  3.  Cent.  Dig.  {} 
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for  sacb  list  some  time  about  the  middle  ot 
the  montb  of  September,  1904,  oppoilng  roud- 
sel  claimed  to  bave  forgotten  tbe  matter, 
and  upon  searcb  for  the  liat  bad  been  unable 
to  find  tbe  same,  but  agreed  to  continue  tbe 
search  for  tbe  paper;  and  tbat  about  tbe 
game  time  each  of  tbe  counsel  for  plaintiff 
in  error  was  nominated  as  a  cai^didate  for 
office  at  tbe  tben  ensuing  election,  and  there- 
after tbey  were  too  busily  engaged  In  other 
matters  to  prepare  tbe  t^ief.  No  explanation 
of  tbe  delay  in  attending  to  tbe  matter  prior 
to  September  Is  given,  nor  does  there  ap- 
pear In  tbe  explanation  made  of  tbe  delay 
any  sufficient  reason  for  tbe  failure  to  apply 
for  and  obtain  an  extension  of  time  before 
tta«  time  regularly  allowed  bad  expired. 

Counsel  for  defendant  in  error  have  filed 
counter  afSdavlts.  The  facts  do  not  show 
such  an  unavoidable  casualty  or  overwhelm- 
ing necessity  as  would  Justify  a  disregard 
of  tbe  rales.  Oronkbite  v.  Botbwell,  3  Wyo. 
73ft,  31  Pac.  400;  Robertson  v.  Sborow  ft  Ca, 
10  Wyo.  368,  e»  Pac  1.  If  it  clearly  ap- 
peared tbat  tbe  delay  and  default  was  due 
to  tbe  fault  of  defendant  In  error  or  Its  coun- 
sel, a  different  ruling  might  be  Justified^ 

Tbe  motion  to  dismiss  must  be  granted, 
and  the  proceeding  in  error  will  accordingly 
be  dismissed. 

(13  Wyo.  189) 

DAVID  V.  WHITEHEAD  «t  aL» 
{Supreme  Court  of  Wyoming.     Dec  81.  1901) 

TAXATIOH   —   DEED  —    DIUVEBT  —  PBEMATOTB 
DEED— PLEADING — BKPIiT— CONSTBUCTIOII. 

1.  Under  tbe  statute  providing  tbat  real  prop- 
erty sold  for  taxes  may  be  redeemed  at  any  time 
before  the  expiration  of  three  years  from  sale, 
a  tax  deed  dated  less  than  three  yean  from 
■ale  la  valid  where  it  appears  from  evidence 
aliunde  that  it  was  not  delivered  until  after  ex- 
piration of  the  required  three  years. 

2.  In  a  suit  by  one  claiming  to  own  land  un- 
der a  tax  deed  to  restrain  foreclosure  of  a  mort- 
gage given  by  the  former  owner,  the  answer  al- 
le^d  Uiat  the  notice  of  purchase,  eta,  served  on 
the  former  owner,  did  not  correctly  state  the 
time  when  the  right  of  redemption  expired,  and 
the  notice  was  attached  to  the  answer,  and 
marked  as  an  exhibit.  The  reply  admitted  serv- 
ice of  such  notice,  but  also  alleged  that  plaintiff 
had  fully  complied  with  the  law.  On  trial  the 
sufficiency  of  the  notice  was  not  passed  on,  and 
It  was  not  offered  in  evidence  nor  incorporated 
in  the  bill  of  exceptions  on  appeaL  Held,  that 
the  sufficiency  of  the  notice  could  not  be  con- 
sidered on  appeal. 

3.  If,  upon  the  whole  record,  It  appears  that  ■ 
the  decision  of  the  district  court  was  right,  and 
that  upon  another  trial  no  other  Judgment  could 
legally  be  rendered,  the  Supreme  Court  wiU  not 
reverse,  although  there  was  error  upon  the 
trial 

4.  In  a  suit  by  one  dalming  to  own  land  un- 
der a  tax  deed  to  restrain  foredoaure  of  a  mort- 
gage given  by  the  former  owner  defendant  con- 
tended that  plaintiff  had  admitted  by  his  reply 
that  the  deed  was  delivered  to  him  on  Septem- 
ber 14,  1901,  which  date  was  in  fact  before  the 
expiration  of  the  period  of  redemption.  The 
reply  admitted  the  allegation  of  the  answer  that 
on  tbe  14th  day  of  Septeml>er,  1901,  subseqoent 
to  the  recording  of  the  mortgage,  plaintiff  ap- 
plied for  and  obtained  from  the  county  trea»' 

*For  opinion  on  petition  tor  rehearing,  see  79  Pac.  19. 


nrer  a  tax  deed  to  the  real  estate,  and  that  at 
the  time  of  his  application  the  mortgage  was  of 
record  in  the  office  of  the  county  clerk;  but  a 
subsequent  part  of  the  reply  alleged  that  plain- 
tiff applied  for  a  deed  on  the  14th,  and  that  on 
the  21st,  which  was  after  the  reduired  period, 
the  deed  was  executed  and  delivered.  Held,  that 
since,  by  stal-ute,  a  pleading  Is  to  be  construed 
liberally,  with  a  view  to  substantial  justice,  the 
first  statement  should  lie  taken  as  referring  es- 
pecially to  the  allegation  of  the  answer  that  at 
the  time  of  the  application  for  the  deed  the 
mortgage  was  of  record,  and  not  to  the  date  of 
the  delivery  of  the  deed,  and  hence  tbe  reply 
did  not  amount  to  the  admission  claimed  by 
defendant 

Error  to  District  Court,  Laramie  County; 
Richard  H.  Scott,  Judge. 

Suit  by  Edward  C.  David  against  J.  R. 
Whitehead  and  another.  From  a  Judgment 
In  favor  of  defendants,  plaintUC  brings  er- 
ror.   Beversed. 

W.  B.  Stoll,  for  plaintiff  In  error.  D.  W. 
Elliott,  for  defendants  In  error. 

CORN,  O.  J.  Plaintiff  In  error  brought 
this  suit  to  enjoin  tbe  foreclosure  of  a  mort- 
gage and  tbe  sale  of  certain  real  estate  de- 
scrll)ed  therein.  It  appears  tbat  defendant 
in  error  Whitehead,  prior  to  September  15, 
1898,  was  tbe  owner  of  the  property,  being 
tbe  patentee  from  tbe  government  On  that 
date  plaintiff  In  error  purchased  tbe  land  at 
a  sale  for  delinquent  taxes,  and  be  claims 
title  by  virtue  of  a  tax  deed  Issued  to  him 
by  the  county  treasurer.  On  February  13, 
1901,  Whitehead  gave  tbe  mortgage  In  ques- 
tl<»i  to  the  defendant  in  error  Elizabeth  Wil- 
son to  secure  tbe  payment  of  tbe  sum  of  $300. 

By  tbe  statute  real  property  sold  for  taxes 
may  be  redeemed  at  any  time  before  tbe  ex- 
piration of  three  years  from  and  after  the 
date  of  tbe  sale.  And  the  statute  further 
provides  tbat  Immediately  after  the  expira- 
tion of  three  years  from  the  date  of  the  sale 
of  any  lands  for  taxes  which  have  not  been 
redeemed  tbe  treasurer  tben  In  office  shall 
make  out  a  deed  for  tbe  land  sold,  and  de- 
liver tbe  same  to  the  purchaser.  On  the  trial 
plaintiff  offered  In  evidence  his  tax  deed 
dated  September  14,  1001,  and  upon  objec- 
tion to  Its  admission  the  court  excluded  it  up- 
on tbe  ground  that  it  was  void  because  pre- 
maturely Issued.  Counsel  for  plaintiff  of- 
fered to  prove  the  various  steps  taken  by  tbe 
taxing  officers  and  the  plaintiff  preliminary  to 
the  execution  of  tbe  deed,  and  further  to 
prove  that  the  deed  In  question  was  acknowl- 
edged and  delivered  to  the  plaintiff  on  Sep- 
tember 21,  1001,  and  that  there  was  no  de- 
livery of  the  Instrument  up  to  tbat  time. 
This  evidence  was  objected  to  by  tbe  de- 
fendant as  immaterial,  incompetent,  improp- 
er, and  irrelevant  and  the  objection  was  sus- 
tained. Tbe  defendant  tben  made  a  tender 
of  tbe  amount  shown  to  l>e  necessary  to  re- 
deem the  land  from  the  sale  for  taxes,  and 
the  court  gave  Judgment  decreeing  plaintiff's 
deed  to  be  void  and  dismissing  bis  suit 

Plaintiff  in  error  relies  upon  two  of  bis 
assignments  of  error:    Tbat  tbe  court  erred. 
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first,  in  excluding  bis  tax  deed,  and,  second. 
In  refusing  to  permit  him  to  make  the  offer- 
ed proof.  It  is  apparent  that,  the  sale  hav- 
ing been  made  upon  September  15,  1898,  the 
three  years  for  redemption  would  regularly 
expire  upon  September  15,  1901.  But  the 
latter  date  came  on  Sunday,  and  by  our  stat- 
ute is  excluded  in  the  computation.  The  last 
day  for  redemption  was  therefore  Septem- 
ber 16th,  and  a  deed  executed  and  delivered 
to  plaintiff  prior  to  September  17th  was  pre- 
mature, without  authority  of  law,  and  void. 
Counsel  for  defendant  in  error  contends,  and 
the  court  seems  to  have  held,  that  the  date 
of  September  14th,  written  in  the  deed,  is 
conclusive  proof  that  it  was  prematurely  ex- 
ecuted, and  is  therefore  void.  We  are  un- 
able to  concur  In  this  view  of  coun.*3l,  and 
we  are  not  cited  to  any  authorities  which 
sustain  it  In  defining  the  word  "execute," 
Anderson's  Law  Dictionary  says  that,  refer- 
ring to  a  conveyance  or  other  document,  It 
may  mean,  as  in  popular  speech,  to  sign,  or 
to  sign  and  deliver;  but  in  strict  legal  under- 
standing, when  said  of  a  deed  or  bond,  al- 
ways means  to  sign,  seal,  and  deliver.  And 
we  are  of  the  opinion  that  the  mere  fact  that 
the  date  written  in  the  deed  was  prior  to  the 
expiration  of  the  time  for  redemption  is  not 
in  itself  conclusive  proof  that  it  was  prema- 
turely executed,  and  that  it  does  not  make 
the  deed  necessarily  void  upon  its  face.  A 
deed  takes  efl'ect  from  the  time  of  its  de- 
livery. 9  Ency.  Law  (2d  Ed.)  152;  1  Devlin 
on  Deeds,  264.  And  the  date  is  no  part  of 
the  substance  of  a  deed,  and  not  necessary 
to  be  Inserted.  The  real  date  of  a  deed  is  the 
time  of  its  delivery.  Jackson  v.  Schoonmak- 
er,  2  Johns.  230.  McMicbael  v.  Carlyle,  53 
Wis.  504,  10  N.  W.  556.  In  the  absence  of 
any  proof,  or  offer  to  prove,  the  time  of  de- 
livery, it  might  be  necessary  to  resort  to 
such  presumptions  as  might  arise  from  the 
date  inserted  In  the  instrument,  the  date  of 
the  acknowledgment  or  registration,  or  other- 
wise. But  in  this  case  the  plaintiff  offered 
to  prove  that  the  deed  was  acknowledged 
and  delivered  to  the  plaintiff  on  the  2l8t  of 
September,  and  that  there  was  no  delivery 
prior  to  that  time.  So  that  there  was  no 
necessity  for  resorting  to  presumptions,  as  it 
is  always  competent  to  show  when  the  in- 
strument was  delivered,  and  that  the  date  in- 
serted was  not  the  true  date  of  its  delivery. 
In  McMicbael  r.  Carlyle,  supra,  the  court 
say:  "Prof.  Washburn,  in  his  work  on  Real 
Property,  says:  There  Is  usually  a  date  in- 
serted in  the  deed,  as  Indicating  the  time 
when  the  same  was  executed  and  delivered, 
and  the  law  presumes  that  the  deed  was  ex- 
ecuted on  that  day;  and  this  Is  so  even  if 
the  date  do  not  agree  with  the  date  of  ac- 
knowledgment, for  that  may  have  been  made 
after  the  delivery  of  the  deed.  In  indentures 
this  is  commonly  at  the  beginning  of  the  in- 
strument; but  in  single  deeds  or  deeds  poll 
it  is  generally  inserted  at  the  close.  But, 
though  a  presumption  would  arise  that  the 


deed  was  delivered  and  took  effect  on  the 
day  of  the  date,  if  there  was  nothing  offered 
in  evidence  to  control  this,  it  is  always  com- 
petent to  show  that  the  date  inserted  was 
not  the  true  date  of  its  delivery.  Besides,  it 
is  Immaterial  whether  a  deed  has  any  date 
or  not;  nor  would  it  be  affected  though  the 
date  was  an  impossible  one,  like  the  30th  of 
February.  Dates  have,  however,  been  In 
general  use  since  Eklward  II  and  Edward 
III.'  8  Washb.  Real  Prop.  (4th  Ed.)  par.  19. 
p.  577.  In  his  notes  the  learned  author  cites 
a  gi-eat  many  authorities,  all  of  which  I  have 
examined,  and  find  that  they  support  the  doc- 
trine laid  down  in  the  text  These  authori- 
ties show  beyond  all  question  that  a  date  is 
not  essential  to  a  deed;  that  it  Is  not  neo<>8- 
sary  one  should  be  Inserted  in  order  to  make 
the  Instrument  valid.  The  real  date  of  a 
deed  is  the  time  of  its  delivery.*  Kent  C. 
J.,  in  Jackson  v.  Schoonmaker,  2  Johns.  234." 
53  Wis.  506, 10  N.  W.  556.  And  the  Wiscon- 
sin court  use  the  language  Just  quoted  in  con- 
sidering the  necessity  for  a  date  in  a  tax 
deed.  In  3  Devlin  on  Deeds,  {  1409,  the  au- 
thor. In  discussing  tax  deeds,  says,  'The  real 
date  of  the  deed  is  the  time  at  which  it  is 
delivered."  And  Blackwell  on  Tax  Titles,  p. 
370,  says:  'The  date  of  the  deed  may  be 
proved  by  parol,  and,  in  the  absence  of  evi- 
dence, it  will  be  presumed  to  have  been  made 
at  the  proper  time.  This  is  In  accordance 
with  the  general  rule.  The  date  is  regarded 
as  nonessential,  the  deed  taking  effect  from 
its  delivery;  and  when  the  date  becomes 
material  In  the  course  of  litigation  an  omis- 
sion may  be  supplied,  or  the  deed  contra- 
dieted,  where  a  wrong  date  is  given,  by  ex- 
trinsic evidence."  And,  so  far  as  we  have 
been  able  to  ascertain,  the  authorities  are  en- 
tirely imlform  on  these  propositions  that  the 
insertion  of  a  date  in  a  deed  is  nonessential, 
that  the  true  date  Is  the  time  of  delivery, 
and  that  It  la  always  competent  to  show  the 
time  when  It  was  in  foct  delivered.  If,  as 
a  matter  of  fact,  therefore,  the  deed  in  this 
case  was  delivered  on  September  21st,  it  was 
not  prematurely  executed,  and  was  not  void 
for  that  reason,  and  the  court  erred  in  ex- 
cluding it  and  in  excluding  the  evidence  of 
the  time  when  It  was  actually  delivered. 

Counsel  for  defendant  in  error  dwells  upon 
the  principle  that  the  treasurer  was  not  au- 
thorized to  exercise  the  power  conferred  up- 
on him  by  law  to  make  the  deed  until  after 
the  expiration  of  the  time  for  redemption, 
and  contends  that  this  is  the  controlling  prin- 
ciple in  the  case.  It  is  scarcely  necessary  to 
say  that  the  principle  Is  fully  recognized  as 
of  universal  application  not  only  that  any  at- 
tempt to  exercise  such  power  prior  to  the  ex- 
piration of  the  time  for  redemption  is  inef- 
fectual, but  that  the  power  does  not  arise — 
is  not  created — until  such  time  has  expired. 
But  we  simply  hold  in  this  case  that,  as  of- 
fered to  be  proved  by  plaintiff  in  error,  there 
was  no  exercise,  or  attempted  exercise,  of 
the  power,  until  September  2l8t,  several  days 
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after  the  expiration  of  the  time  for  redemp- 
tion. Tbe  drawing  of  tlie  Instrument  was  a 
mere  clerical  act,  wbicli  mlgbt  be  performed 
by  any  scrivener.  Tbe  Bignlng  and  sealing 
of  tbe  deed  was  likewise  tbe  mere  clerical 
work  of  the  treasurer,  and,  no  matter  bow 
complete  bis  power,  could  not  affect  tbe  title 
in  any  way  until  its  delivery.  As  long  as  it 
remained  In  bis  possession  undelivered,  be 
could  do  with  the  paper  as  be  pleased— make 
alterations  or  corrections,  destroy  it  for  the 
purpose  of  drawing  another  one  more  in  ac- 
cord with  bis  ideas  of  tbe  correct  form  or 
the  like.  In  a  word,  there  was  no  exercise 
of  tbe  power  until  be  delivered  the  deed. 

But  defendant  in  error  Whitehead  in  bis 
answer  alleged  that  on  the  12th  day  of  June, 
1901,  the  plaintiff  in  error  served  upon  him 
a  notice  that  the  land  bad  been  purchased 
by  plaintiff  in  error  at  tax  sale  on  Septem- 
l)er  15,  1808,  and  that  tbe  time  for  redemp- 
tion would  expire  on  September  15,  1901,  at 
which  time  he  would  apply  for  a  tax  deed. 
And  the  answer  avers  that  the  tax  deed  is 
void  for  tbe  reason,  among  others,  that  tbe 
notice  did  not  correctly  state  tlie  time  when 
the  right  of  redemption  expired  as  required 
by  the  statute.  The  notice  is  attached  to  the 
answer,  and  marked  "Exhibit  A."  The  serv- 
ice of  this  notice  as  described  is  admitted 
by  plaintiff  in  his  reply,  but  he  also  avers 
that  he  fully  complied  with  the  require- 
ments of  the  statutes  with  relation  to  the 
matter  of  obtaining  the  deed  in  question. 
Under  our  practice  the  original  papers  are 
brought  into  this  court,  and  the  notice  in 
question  is  before  us,  attached  to  tbe  an- 
swer of  defendant  Wbltebead.  And  counsel 
for  defendants  in  error  contends  that,  con- 
ceding that  the  court  erred  in  excluding  the 
deed  and  tbe  evidence  in  support  of  it,  yet 
the  judgment  should  be  afBrmed,  for  tbe  rea- 
son that  the  notice  is  clearly  insufficient  un- 
der the  statute,  and  tbe  deed  therefore  void; 
that  the  Judgment  Is  right,  and  ought  to  be 
affirmed.  As  this  court  ought  not  to  send  a 
case  back  for  retrial  on  account  of  errors 
which  do  not  affect  any  substantial  rights  of 
■the  plaintiff  in  error,  if  it  be  conceded  that 
tbe  notice  was  Insufficient  to  support  tbe  tax 
deed  in  question,  tbe  point  made  by  the 
counsel  presents  some  apparent  difficulty. 
But  when  the  condition  of  this  record  is  con- 
sidered it  is  apparent  that  the  proposition 
•urged  by  counsel  does  not  come  within  the 
principle  relied  upon,  which  Is  that  if,  upon 
tbe  whole  record,  it  appears  that  tbe  decision 
of  the  district  court  was  right,  and  that  up- 
on another  trial  no  other  judgment  could 
legally  be  rendered,  this  court  will  not  re- 
verse, although  there  was  error  upon  tbe 
trial;  for  it  is  perfectly  clear  from  tbe  bill 
of  exceptions  that  the  question  of  the  suffi- 
ciency of  this  notice,  or  of  any  notice,  nec- 
essary, under  tbe  statute,  as  preliminary  to 
tbe  application  for  a  tax  deed,  was  never 
presented  to  or  passed  upon  by  the  trial 
court    Upon  the  contrary,  the  court  refused 


to  hear  evidence  of  it,  or  of  any  notice,  and 
rejected  such  evidence  upon  the  ground  that 
tbe  tax  deed  was  void  on  Its  face.  More- 
over, as  has  been  frequently  held  by  this 
court,  an  exhibit  attached  to  a  pleading  as 
this  is  is  not  a  part  of  the  pleading.  It  was 
not  offered  in  evidence,  is  not  incorporated 
into  the  bill  of  exceptions,  and  is  in  no  sense 
a  part  of  the  record,  so  as  to  be  considered 
by  this  court,  which  must,  of  necessity,  de- 
cide questions  only  upon  tbe  record.  Indeed, 
while  tbe  giving  of  this  particular  notice  is 
admitted  by  plaintiff  in  bis  reply,  this  court 
has  no  assurance  that  it  was  tbe  only  one 
given,  or  the  one  relied  on  by  plaintiff;  for, 
wblle  admitting  the  giving  of  this  notice  In 
bis  reply,  he  afterwards  avers  that  he  has 
fully  compiled  with  the  requirements  of  tbe 
statutes  in  the  matter.  What  we  are  asked 
to  do,  therefore,  is,  in  substance,  to  go  out- 
side of  tbe  record  and  inspect  this  paper, 
and,  if  it  appears  upon  its  face  that  it  is  In- 
sufficient, to  declare  tbe  tax  deed  void,  and 
affirm  the  judgment,  although  the  paper  was 
not  In  evidence  before  the  lower  court,  and 
although  that  court  refused  to  receive  evi- 
dence that  the  necessary  statutory  notice 
was  in  fact  given.  However  willing  this 
court  may  be  that  there  should  be  an  end  of 
litigation,  it  has  no  Jurisdiction  or  author- 
ity to  dispose  of  cases  in  this  summary  way. 

A  good  deal  is  said  in  the  briefs  of  coun- 
sel in  regard  to  a  tender  of  tbe  taxes  to  the 
officer  on  September  16,  1901,  alleged  In  the 
separate  answer  of  Whitehead  to  have  been 
made  by  him  in  an  attempt  to  redeem  the 
land.  Whitehead  avers  that  the  treasurer 
refused  to  accept  the  tender  upon  tbe  ground 
that  it  was  too  late,  and  that  tbe  plaintiff 
had  already  received  a  tax  deed.  It  would 
seem  that  if  this  tender  was  made  as  al- 
leged that  any  tax  deed  Issued  thereafter 
would  be  unauthorized  and  void.  But  the 
tender  was  denied  by  plaintiff  in  bis  reply, 
and  no  evidence  was  offered  In  support  of 
tbe  allegation  of  tender  on  the  trial.  We 
suppose,  therefore,  the  matter  Is  not  before 
this  court  for  its  consideration. 

Defendants  in  error  further  urge  that 
plaintiff  in  error  in  bis  reply  admits  that 
the  tax  deed  in  question  was  delivered  to 
him  on  tbe  14th  day  of  September,  1901,  and 
is  precluded  from  introducing  evidence  con- 
tradicting such  admission.  The  langua^o  re- 
lied upon  Is  as  follows:  "Plaintiff  admits 
the  allegations  therein  contniued  to  the  ef- 
fect that  on  the  14tb  day  of  September,  A.  D. 
1901,  prior  to  the  Issuing  of  tbe  said  injunc- 
tion, and  snbse<iuent  to  the  recording  of  said 
mortgage  deed,  he  did  apply  for  and  obtain 
from  the  county  troiisui-pr  of  the  county  of 
Laramie,  in  the  state  of  Wyoming,  a  treas- 
urer's deed  or  tux  deed  to  the  said  real  es- 
tate; and  that  at  the  time  of  his  applica- 
tion for  said  tax  deed  the  defendant  Wilson's 
mortgage  was  of  record  in  tbe  office  of  the 
county  clerk  of  Laramie  county."  This  lan- 
guage is  without  doubt  susceptible  of  the 
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construction  insisted  upon  by  counsel,  and, 
standing  aione,  the  court  might  feel  bound 
to  so  construe  It,  as  it  is  not  easy  to  com- 
prehend how  plaintiff  in  error  could  "obtain" 
the  deed  unless  It  was  delivered  to  him  on 
that  day.  But  in  a  subse«iuent  part  of  the 
same  pleading  the  plaintiff  alleges:  "That  on 
the  14th  of  September,  1901,  as  provided  by 
law,  he  applied  for  a  tax  deed  or  treasurer's 
deed  for  the  said  land,  the  15th  of  said  month 
falling  on  Sunday,  and  that  thereafter,  and 
on  September  21,  1901,  the  treasurer  of  said 
county  of  I^ramie  did  make,  execute,  and 
deliver  to  him  said  tax  or  treasurer's  deed, 
wiiich  be  thereupon,  and  on  said  21st  day  of 
September,  1901,  did  duly  file  for  record." 
And  the  two  statements  must  be  construed 
together,  and  with  reference  to  the  allega- 
tions of  the  answer  to  which  they  are  a 
reply.  Construing  them  In  tiiis  way,  it  is 
evident  that  in  the  first  statement  the  plead- 
er had  special  reference  to  the  averment  of 
the  answer  that  at  the  time  of  his  applica- 
tion for  the  tax  deed  the  defendant  Wilson's 
mortgage  was  already  of  record,  and  not  to 
the  date  of  the  delivery  of  the  deed;  while 
in  the  second  statement  he  alleges  specifical- 
ly the  date  of  the  delivery.  Perhaps,  under 
the  common-law  rule  that  a  pleading  shall  be 
construed  most  strongly  against  the  pleader, 
a  different  conclusion  might  be  reached. 
But  that  rule  is  abrogated  by  our  statute, 
which  provides  that  the  allegations  of  a 
pleading  shall  be  liberally  construed  with  a 
view  to  substantial  Justice  between  tlie  par- 
ties. Hall  v.  Plalne,  14  Ohio  St.  417;  Crooljs 
v.  Finney,  39  Ohio  St.  57.  And,  falsing  the 
reply  as  a  whole,  and  construing  all  its  parts 
together,  in  order  to  ascertain  the  intention, 
as  we  must  do,  we  find  nothing  to  indicate, 
in  the  face  of  the  pleader's  specific  averment 
that  the  deed  was  delivered  on  September 
21st,  that  it  was  his  intention  to  allege  or 
admit  that  it  was  delivered  on  September 
14th. 

On  account  of  the  errors  pointed  out,  we 
are  of  the  opinion  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

POTTER,  J.,  concurs. 


JOHNSTON  et  al.  v.  LITTLE  HORSE 
CREEK  IRRIGATI.VG  CO. 

(Supreme  Court  of  Wyoming.     Dec.  31,  1904.) 

WATERS  —  SALE  OF  BIGHTS  —  CON8TITUTIONAI, 
LAW— STATUTES  —  DEED  — VALIDITY — RIOHT3 
OF  Sl'BSEQUENT  APPUOPRIATORS  —  ERROR  — 
PARTIES — CLERICAL  MISTAKE. 

1.  The  right  to  prosecute  a  proceeding  in  er- 
ror is  not  affected  by  the  use  of  the  name  of  one 
of  the  original  defendants  as  a  plaintiff  in  er- 
ror, where  such  defendant  had  died,  and  his  ex- 
ecutors and  heirs  at  law  had  been  substituted — 
especially  when  one  of  the  plaintiffs  in  error 
was  duly  decreed  to  be  the  sole  lefratee  under 
the  will  of  the  deceased  party,  and  all  of  testa- 


tor's property  had  vested  In  him.  and  the  lega- 
tee wag  in  posResaion.  the  estate  fully  adminis- 
tered, and  the  ezeoutors  di.scbarge<l. 

2.  ITuder  Const,  art.  13,  $  o,  providing  that 
the  Legislature  shall  provide  by  law  for  the  ex- 
ercise by  incorporated  cities,  towns,  and  vil- 
lages of  the  right  of  eminent  domain  for  the 
purpose  of  acquiring  from  prior  appropriators. 
on  the  payment  of  just  compensation,  such  wa- 
ter as  may  be  necessary  for  the  well-being  there- 
of and  for  domestic  uses,  the  sale  of  a  water 
right  separate  from  the  land  for  the  irrigation 
of  which  the  water  was  appropriated  is  valid, 
notwithstanding  Rev.  St.  18!)!),  §§  8T3,  917.  924. 
requiring  a  showing  as  to  lands  to  be  irrigated 
and  a  description  thereof  in  the  final  certificate 
of  appropriation,  and  section  872,  providing  that 
no  allotment  shall  exceed  more  than  one  cubic 
foot  of  water  for  each  70  acres  of  land  for 
which  the  appropriation  is  made ;  and  hence  a 
deed  under  which  appropriators  covenant  to  per- 
mit the  use  of  all  the  water  to  which  the  par- 
ties to  the  deed  are  entitled  on  alternate  weeks 
is  enforceable  as  against  a  subsequent  appro- 
priator,  where  no  more  water  was  shown  to 
have  been  used  by  the  parties  to  the  deed  than 
they  could  use  tteneficially. 

Error  to  District  Court,  Laramie  County; 
Richard  H.  Scott,  Judge. 

Suit  by  the  Little  Horse  Creek  Irrigating 
Company  against  Lizzie  D.  Johnston  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Afflmied. 

Piatt  Rogers  and  Van  Orsdel  &  Burdiek. 
for  plaintiffs  in  error.  J.  W.  Lacey  and  Gib- 
son Clark,  for  defendant  In  error. 

POTTER,  J.  This  is  a  proceeding  In  error 
complaining  of  a  final  decree  entered  by  the 
district  court  In  and  for  Laramie  county, 
lierpetualiy  enjoining  the  defendants  below 
(plaintiffs  In  error  here)  from  any  interfer- 
ence with  the  plaintiff  below  (defendant  in 
error  here)  in  the  use  and  eujoyiuent  of  an 
undivided  one-half  Interest  in  and  to  10  cu- 
bic feet  of  water  per  second  of  time  of  the 
waters  fiowlug  in  Little  Horse  creek ;  the 
said  10  cubic  feet  of  water  being  the  amount 
awarded  to  the  Springvale  Ditch  Company 
by  decree  of  the  State  Board  of  Control  ren- 
dered May  7,  1891,  as  of  priority  No.  8  on 
said  stream,  and  said  undivided  one-half  In- 
terest having  been  conveyed  October  30,  18!>4, 
by  deed,  by  said  Springvale  Ditch  Company 
to  said  defendant  in  error ;  and  the  said  final 
de<'re«  here  complained  of  also  enjoined  the 
plaintiff  in  error  from  interfering  with  the 
use  by  defendant  In  error  of  the  channel  of 
said  creek  for  the  purpose  of  conveying  the 
water  aforesaid  down  to  the  head  gate  of 
the  ditch  of  defendant  in  error,  and  its  di- 
verting the  same  into  its  ditch.  The  suit  was 
instituted  by  the  defendant  in  error  against 
James  R.  Johnston,  Lizzie  D.  Johnston, 
George  D.  Johnston,  and  Harry  Homer  John- 
ston, and  George  W.  Snow,  as  water  commis- 
sioner. During  the  i)endency  of  the  cause  in 
the  court  below,  James  R.  Johnston  died,  and, 
in  his  stead,  Lizzie  D.  Johnston  and  George 
D.  Johnston,  as  executors,  and  Harry  Homer 
Johnston,  as  heir  at  law,  were  substituted  as 
defendants.  Notwithstanding  such  substitu- 
tion, the  petition  In  error  herein  was  prose- 
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c-uted  in  tbe  names  of  tbe  original  parties, 
the  uame  of  James  K.  Johnston  having  been 
inadvertently  used  as  one  of  the  plaintifTs  in 
error.  This  error  is  called  to  our  attention  by 
counsel  for  defendant  in  error  in  their  brief, 
and  it  Is  urged  that,  as  the  interest  of  the  de- 
fendants below  was  Joint,  the  proceeding  in 
error  Is  improperly  prosecuted.  Counsel  for 
plaintlfFs  in  error,  however,  have  filed  a  mo- 
tion to  strike  the  name  of  the  deceased  party 
from  the  title,  and  exhibit  a  decree  of  tbe  dis- 
trict court  in  probate,  dated  July  21, 1898,  some 
months  prior  to  the  decree  in  the  case  at  bar, 
whereby  it  appears  that  Lizzie  D.  Johnston 
was  declared  and  decreed  to  be  the  sole  lega- 
tee under  the  last  will  and  testament  of  the 
deceased ;  that  all  the  property  of  the  estate 
be  vested  In  her ;  that  she  was  then  in  posses- 
sion thereof;  that  the  estate  had  been  fully 
administered,  and  the  executors  were  thereby 
discharged.  Hence  it  appears  that  said  Liz- 
zie D.  Johnston,  who  was  one  of  the  de- 
fendants below  in  her  own  right  as  well  as 
executrix,  and  Is  a  plaintiff  in  error  herein, 
has  succeeded  to  all  the  rights  of  James  R. 
Johnston,  deceased,  and  in  fact  had  so  suc- 
ceeded prior  to  the  entering  of  the  decree 
complained  of.  It  seems  that  no  inju-stice 
can  follow  tbe  granting  of  the  motion,  since 
all  the  parties  interested  are  herein  named 
as  parties ;  and  therefore  the  motion  will  be 
granted,  and  the  name  of  James  R.  Johnston 
will  be  stricken  from  the  title  of  the  case  as 
one  of  the  plaintiffs  In  error. 

Primarily  the  respective  rights  of  the  con- 
testing parties  to  the  water  In  controversy  Is 
based  upon  a  decree  of  tbe  State  Board  of 
Control  adjudicating  the  priorities  on  the 
stream  in  question.  By  that  decree  the 
Springvale  Ditch  Company  was  awarded  pri- 
ority No.  8,  for  10  cubic  feet  of  water  per 
second  of  time,  for  the  irrigation  of  700  acres 
of  land ;  the  plaintiffs  in  error  were  awarded 
priority  No.  ft,  for  7.71  cubic  feet  to  irrigate 
540  acres  of  land:  and  the  defendant  in  er- 
ror, priority  No.  10,  for  17.14  cubic  feet,  for 
tbe  irrigation  of  1,200  acres  of  land.  The 
ditches  of  the  owners  of  the  three  priorities 
above  named  relatively  connect  with  the 
stream  about  as  follows:  The  bead  gate  of 
tbe  Johnston  dltcb  is  located  near  the  bead 
of  tbe  stream ;  the  head  gate  of  the  ditch  of 
the  Springvale  Ditch  Company,  2%  miles  be- 
low the  head  gate  of  the  Johnston  Dltcb; 
and  tbe  ditch  of  defendant  in  error  has  its 
bead  gate  214  miles  below  the  bead  gate  of 
the  Springvale  Ditch. 

The  appropriations  under  which  the  parties 
named  obtained  their  respective  priorities 
were  made  prior  to  statehood,  and  before  the 
adoption  of  our  Constitution  and  the  crea- 
tion of  the  State  Board  of  Control.  Proceed- 
ings were  pending  at  the  time  of  tbe  adoption 
of  tbe  Constitution  In  one  of  the  district 
courts  of  the  state  for  the  determination  of 
tbe  various  priorities  upon  the  stream  in 
question.  And  following  the  enactment  of 
the  law  by  the  first  state  Legislature  with 


reference  to  tbe  adjudication  of  water  rights 
by  tbe  Board  of  Control,  the  said  proceedings, 
by  virtue  of  one  of  the  provisions  of  that 
act,  were  transferred  to  the  Board  of  Con- 
trol, by  whom  the  final  decree  of  adjudica- 
tion was  rendered.  On  October  30,  18.04, 
the  Springvale  Dltcb  Company  made  and 
executed  its  deed  to  the  Little  Horse  Creek 
Irrigating  Company,  the  defendant  in  error 
here,  whereby  it  conveyed  to  said  defendant 
in  error  an  undivided  one-half  of  the  in- 
terests of  the  grantor  in  and  to  the  waters  of 
the  Little  Horse  Creek  that  had  been  ad- 
Judged  to  said  grantor  by  the  Board  of  Con- 
trol; and  it  was  recited  in  said  deed  that: 
"The  said  waters  hereby  conveyed  and  the 
use  thereof  being  intended  to  be  wholly  sev- 
ered from  the  lands  of  the  party  of  tbe  first 
part  or  any  other  person  and  from  use  there- 
on; it  being  the  Intention  of  the  said  par- 
ty of  the  first  part  to  convey  to  the  said  par- 
ty of  the  second  part  an  undivided  one-half 
In  and  to  all  the  rights  which  It  may  have 
acquired  to  the  use  of  the  waters  of  said 
Little  Horse  Creek,  as  involved  within  the 
adjudication  aforesaid;  and  to  convey  the 
same  to  the  said  party  of  the  second  part  as 
fully  and  entirely  as  it  may  lawfully  do,  and 
to  convey  to  the  said  party  of  the  second 
part,  the  unrestricted  use  thereof  by  the 
party  of  the  second  part  in  the  irrigation  of 
lands  at  such  point  or  points  as  he  may  elect 
to  use  the  same."  It  was  expressly  agreed 
by  and  between  the  parties  to  said  instru- 
ment, by  provision  therein  inserted,  that  the 
said  parties,  beginning  on  the  1st  day  of 
March  in  each  year,  should  use  the  waters 
that  bad  been  adjudged  to  tbe  grantor  as 
follows:  The  party  of  the  first  part,  viz.,  the 
Springvale  Ditch  Company,  shall  be  permit- 
ted to  use  all  the  waters  for  the  term  of  one 
week.  At  the  expiration  of  that  time  the  sec- 
ond party,  the  Little  Horse  Creek  Irrigating 
Company,  shall  be  authorized  to  use  all  the 
waters  so  adjudged  for  the  period  of  one 
week ;  and  so,  alternately,  the  said  waters 
shall  be  used  by  the  parties,  respectively, 
each  using  all  tbe  waters  one  week  at  a  time, 
and  no  longer,  during  all  of  tbe  Irrigating 
season  of  each  and  every  year,  and  so  long 
as  the  said  parties,  or  either  of  tbeni,  shall 
desire  to  use  the  said  water  in  any  year. 
The  evidence  discloses  that  after  the  execu- 
tion and  delivery  of  this  conveyance  the  wa- 
ters that  bad  been  appropriated  by  the 
Springvale  Ditch  Company  were  used  in  the 
manner  set  forth  in  said  deed;  the  defend- 
ant In  error  diverting  the  waters  for  its  use 
into  its  ditch,  located  about  2^  miles  below 
the  dltcb  of  the  Springvale  Ditch  Company, 
and  the  latter  company  diverting  the  water, 
when  it  used  it,  into  its  own  dltcb,  by  means 
of  which  tbe  original  appropriation  had  been 
effected.  It  appears  that  the  plaintiffs  in  er- 
ror, considering  the  sale  of  an  interest  in  said 
water  right  to  be  invalid  and  to  confer  no 
right  or  title  upon  the  grantee,  and  that  it 
amonnted  to  an  abandonment  on  the  part  of 
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the  Springvale  Ditch  Company  of  one-half  of 
its  original  appropriation,  sought  and  claim- 
ed the  right  to  use  the  same  as  the  next 
succeeding  approprlator.  And  it  is  contend- 
ed on  behalf  of  plaintiffs  in  error  that  a  sale 
of  a  water  right  separate  from  the  land  for 
the  irrigation  of  which  the  water  was  appro- 
priated is  not  permitted  under  the  laws  of 
this  state.  This  raises  the  important  ques- 
tion in  the  case. 

In  Frank  v.  Hicks,  4  Wyo.  502,  35  Pac. 
473,  it  was  held  that  a  water  right  acquired 
for  the  irrigation  of  lands  is  an  appurtenant 
to  the  land,  and  passes  with  a  conveyance 
of  the  realty,  without  being  specifically  men- 
tioned ;  but  it  was  said  by  Mr.  Justice  Cona- 
way,  who  delivered  the  opinion  in  that  case: 
"It  is  true  that  by  all  the  authorities  the 
water  right  Is  separable  from  the  land  to 
which  it  is  appurtenant,  and  may  be  sold 
separate  from  the  land,  and  the  place  of 
dlTersion  and  the  place  of  use  may  be  chan- 
ged. But  this  is  only  when  these  acts  are 
not  injurious  to  the  rights  of  others."  And 
in  the  case  of  McPhail  v.  Forney,  4  Wyo. 
556,  35  Pac  773,  the  same  learned  justice 
said:  "As  held  in  the  case  of  Frank  v. 
Hicks,  decided  at  the  present  term  [4  Wyo. 
502,  35  Pac.  475],  a  right  to  the  use  of  water 
for  purposes  of  irrigation,  together  with  the 
ditch  or  other  conduit  for  the  water,  may  be 
conveyed  separate  from  tlie  land  upon  which 
the  water  is  used.  It  seems  that  this  is 
what  has  been  done  with  the  water  right  in- 
volved in  this  case." 

We  are  aware  that,  notwithstanding  the 
expressions  and  decisions  in  the  cases  above 
mentioned,  which  decisions  were  rendered 
in  1894,  prior  to  the  execution  of  the  deed 
in  question,  there  has  existed  in  the  minds 
of  the  administrative  officers  of  the  state, 
charged  with  the  execution  of  the  laws  gov- 
erning the  appropriation  and  distribution  of 
water,  an  opinion  that,  by  reason  of  some 
provisions  of  our  statutes  unlike  the  statu- 
tory provisions  prevailing  in  most  of  the  oth- 
er arid  states,  water  appropriated  for  the 
irrigation  of  land  becomes  not  only  appur- 
tenant thereto,  but  inseparably  connected 
therewith,  and  therefore  incapable  of  trans- 
fer or  conveyance  separate  from  the  land; 
and  the  opinion,  we  understand,  has  prevail- 
ed among  such  officers,  that  in  the  cases 
aforesaid  the  effect  of  our  peculiar  statutory 
provisions  was  not  considered.  In  view  of 
the  fact  that  such  decisions  were  rendered  be- 
fore the  conveyance  in  question,  and  that  the 
parties  presumably  relied  thereon  in  grant- 
ing and  receiving  the  conveyance,  the  law 
ought  to  be  found  very  clear  to  justify  the 
court  at  this  time  in  overruling  them  and 
holding  the  transfer  void. 

It  is  not  denied,  nor  can  it  be,  that  it  has 
uniformly  been  held  in  this  country,  wherever 
the  doctrine  of  prior  appropriation  is  rec- 
ognized, that  a  water  right  obtained  by  and 
for  the  irrigation  of  land  may  be  sold  sepa- 
rate therefrom.     Gould  on   Waters,  |  234; 


Kinney  on  Irr.  U  264,  265,  and  cases  cited; 
Long  on  Irr.  {79;  3  Farnham  on  Water 
&  Water  Rights,  U  643,  679.  Mr.  Farnham 
says  in  section  679  of  his  work  above  cited: 
"The  right  acquired  by  an  appropriation  of 
water  being  a  property  right,  it  is  subject 
to  transfer,  the  same  as  any  other  species  of 
property ;  and  this  transfer  may  be  separate 
from  the  land  upon  which  It  was  intended 
to  be  used.  And  this  sale  may  Include  all 
of  the  right  to  which  the  vendor  is  entitled, 
or  It  may  be  limited  to  a  portion  of  it"' 
And  in  section  643  the  same  author  says: 
"But  there  is  no  reason  why  it  should  re- 
main attached  to  the  land  in  connection  with 
which  it  was  first  used,  and  therefore  the 
rule  is  that  it  may  be  sold  separate  from  the 
land." 

As  an  approprlator  of  water  obtains  by  his 
appropriation  that  only  of  which  he  makes 
a  beneficial  use,  it  necessarily  follows  that 
he  cannot  sell  surplus  water  which  he  does 
not  need,  while  retaining  his  original  appro- 
priation; and  it  has  been  held  that,  as 
against  a  subsequent  approprlator,  a  senior 
approprlator  cannot  give  the  water  he  does 
not  use  to  another  for  a  certain  period,  who 
otherwise  would  have  no  right  to  use  it 
Manning  v.  Fife  (Utah)  54  Pac.  113.  So  far 
as  we  are  informed,  however,  every  case  in 
which  that  or  a  similar  principle  has  been 
decided  admits  that  the  water  right  may  be 
sold  and  conveyed  separate  from  the  land, 
provided  other  appropriators  are  not  Inju- 
riously affected  by  such  sale. 

An  individual  approprlator  of  water  for 
irrigation  secures  no  surplus  water;  hence 
he  has  no  surplus  which  he  can  either  sell 
or  give  to  another,  as  against  subsequent  ap- 
propriations. His  appropriation,  and  there- 
fore his  water  right  dependent  thereon,  is  at 
all  times  limited,  within  the  maximum  of 
his  appropriation,  to  the  quantity  capable  of 
beneficial  use,  and  actually  so  used.  If  dur- 
ing any  period  he  does  not  require  the  use 
of  the  water,  it  falls  during  that  period  to 
the  subsequent  approprlator  who  does  need 
the  same  and  can  beneficially  use  IL  What 
the  approprlator  may  sell  is  his  water  right 
That  is  all  he  has  to  sell.  That  is  all  that 
would  pass  by  deed  of  the  laud  as  an  appurte- 
nance. The  water  in  the  stream  Is  not  his 
property,  but  his  right  to  use  that  water, 
based  upon  his  prior  appropriation  for  bene- 
ficial puri>oses,  is  a  property  right  and,  as 
such,  is  capable  of  transfer.  The  only  limi- 
tation upon  the  right  of  sale  of  a  water  right 
separate  from  the  land  to  which  it  was  first 
applied,  and  to  which  it  has  become  appurte- 
nant laid  down  by  any  of  the  authorities, 
is  that  it  shall  not  injuriously  affect  the 
rights  of  other  appropriators.  In  other 
words,  the  burden  upon  the  use  must  not  be 
enlarged  beyond  that  which  rested  upon  it 
under  the  original  appropriation,  and  while 
in  the  hands  of  the  original  approprlator  as 
be  was  entitled  to  and  did  use  It  This  prin- 
ciple is  the  necessary  result  of  the  fact  that- 
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the  only  property  In  the  water  owned  by  the 
approprlator  is  a  right  to  use  It  as  measur- 
ed by  his  appropriation. 

But  it  Is  Insisted  that,  under  the  statutes 
of  this  state  concerning  the  acquisition  of 
water  rights,  an  entirely  different  rule  must 
prevail.  It  is  not  contended  that  there  Is 
any  statute  expressly  prohibiting  a  sale  of  a 
water  right  acquired  for  the  irrigation  of 
land  separate  therefrom;  but  the  claim  i» 
that,  because  of  certain  provisions  In  our 
statutes,  such  a  prohibition  is  necessarily  im- 
plied. That  result  is  supposed  to  follow 
from  the  provision  In  section  873,  Rev.  St 
1899,  which  prescribes  the  form  and  contents 
of  the  certificate  to  be  given  to  the  appro- 
prlator after  determining  the  priorities  by  the 
Board  of  Control,  where  It  la  provided  that, 
If  such  an  appropriation  be  for  irrigation,  the 
certificate  shall  contain  a  description  of  the 
legal  subdivisions  of  land  to  which  said  wa- 
ter is  to  be  applied;  and  the  provision  in 
section  917,  Rev.  St.  1809,  that  before  any 
person  Intending  to  acquire  a  water  right 
shall  commence  the  construction,  enlarge- 
ment, or  extension  of  any  ditch  or  other  dis- 
tributing works,  be  shall  apply  to  the  State 
Engineer  for  a  permit  to  make  such  appro- 
priation, in  which  application  the  nature  of 
the  proiMsed  use  must  be  stated,  among  oth- 
er things;  and  a  map  to  be  filed  witli  such 
application,  as  required  by  section  924,  Is  re- 
quired to  show  the  location  and  area  of  all 
land  proposed  to  be  reclaimed;  and,  u]x>n  the 
completion  of  such  an  appropriation  in  ac- 
cordance with  the  application,  a  certificate 
Is  required  to  be  sent  to  the  county  clerk 
of  the  same  character  as  that  described  in 
section  873;  and  the  provision  In  section  872 
that  no  allotment  shall  exceed  more  than  one 
cubic  foot  of  water  for  each  70  acres  of 
land  for  which  the  appropriation  was  made. 
It  may  be  conceded  that  the  various  provi- 
sions In  the  statute  requiring  a  showing  as 
to  the  lands  to  be  Irrigated,  and  a  descrip- 
tion thereof  In  the  final  certificate  of  appro- 
priation, tend  to  emphasize  the  principle  that 
a  water  right  acquired  for  the  irrigation  of 
lands  becomes  appurtenant  to  the  lauds  irri- 
gated, but  we  are  unable  to  give  to  such  pro- 
visions the  interpretation  contended  for  by 
the  learned  counsel  for  plaintiffs  in  error. 
They  do  not.  In  our  Judgment,  have  the  ef- 
fect. In  any  true  sense,  of  destroying  the 
reason  upon  which  the  right  of  sale  separate 
from  the  land  Is  upheld.  They  do  not,  in 
our  Judgment,  have  the  effect  to  declare  that 
the  right  to  use  water  acquired  by  appro- 
priation is  not  in  Itself  a  property  right,  nor 
can  any  of  the  provisions  to  be  found  in  our 
statute  be  legitimately  construed  as  either 
expressly  or  impliedly  depriving  the  right 
of  its  qualities  as  property  which  It  other- 
wise might  have,  and  which  In  every  other 
state  is  conceded  to  It. 

In  tbe  able  argument  of  counsel  for  plain- 
tiffs In  error,  reference  la  made  to  the  fact 


that  In  the  state  of  Idaho  constitutional  and 
statutory  provisions  have  been  enacted  for 
the  purpose  of  rendering  the  water  right  ac- 
quired for  the  Irrigation  of  lands  forever 
Incapable  of  separation  therefrom  by  trans- 
fer, and  we  understand  tliat  in  the  statutes 
of  that  state  there  Is  a  provision  that  the 
idght  of  the  water  user  shall  not  be  consid- 
ered as  being  a  property  right  in  Itself,  but 
that  It  shall  become  appurtenant  to  the  land. 
It  must  be  conceded  that  the  Idaho  statutes 
go  much  further  than  the  statutes  In  this 
state  in  their  declaration  concerning  the  na- 
ture of  a  water  right  acquired  for  Irrigation. 
The  Idaho  statutes  referred  to  have,  how- 
ever, been  considered  by  the  Supreme  Court 
of  that  state,  and  the  majority  of  that  court 
held  that  users  of  water  from  a  ditch  or 
canal  acquired  such  a  property  right  as  they 
may  transfer  to  other  lands  under  such  ditch 
or  canal,  and  that  they  may  also  sell  and 
transfer  the  right  to  use  such  waters,  and 
the  purchasers  may  transfer  It  to  other  lands 
under  the  ditch  or  canal,  so  long  as  the 
change  of  place  does  not  Interfere  with  the 
rights  of  others.  Hard  v.  Boise  City  Irr.  & 
Land  Co.  (Idaho)  76  Pac.  331,  G5  L.  R.  A.  407. 
See,  also,  Bois<»  City  Irr.  &  Land  Co.  v. 
Stewart  (Idaho)  77  Tac.  25.  In  the  case  first 
above  cited,  Mr.  Justice  Ailshle,  In  a  con- 
ciurring  opinion,  held  that  the  provision,  that 
a  water  right  should  not  be  a  property  right 
in  itself,  ought  not  to  deprive  such  right  of 
the  character  and  quality  which  constitute 
it  property;  and  Mr.  Justice  Stockslager,  in 
delivering  the  opinion  of  the  court,  said: 
"That  a  party  may  change  the  point  of  diver- 
sion when  he  takes  water  from  a  natural 
stream  is  a  settled  question,  provided  he  can 
do  so  without  Injury  to  any  other  appro- 
prlator of  the  waters  of  the  same  stream. 
We  do  not  think  it  material  whether  he  takes 
It  to  other  laud  than  that  for  which  It  was 
first  appropriated;  the  only  question  being, 
can  he  so  change  the  place  of  diversion 
without  injury  to  some  other  approprlator? 
That  a  party  has  such  property  Interest  in 
water  appropriated  and  used  for  useful  and 
beneficial  purposes  that  he  can  sell,  we  think. 
Is  beyond  controversy;  but  the  buyer  cannot 
take  the  water  to  other  lands  than  that  for 
which  It  was  appropriated,  to  the  detriment 
of  any  other  approprlator,  is  equally  well 
settled.  If,  however,  he  can  use  It  uiwn 
other  lands  more  beneficially,  where  cuuld 
there  be  a  well-founded  objection  to  such 
change?"  There  was  a  dissenting  opinion 
In  the  case,  but  even  that  opinion  recognizes 
the  right  of  an  original  approprlator  and 
owner  of  a  water  right  to  sell  and  transfer 
tbe  right  to  be  used  ui>on  other  land. 

In  tbe  brief  of  counsel  for  plaintiffs  in  er- 
ror, much  Is  said  with  reference  to  the  pol- 
icy of  the  rule  permitting  a  sale  of  a  water 
right  separr.te  from  the  land;  and  counsel 
has  submitted  with  such  brief  tbe  views  of 
a  former  State  Engineer  of  this  state,  who 
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worthily  •ccnples  an  eminent  position  as  an 
irrigation  engineer,  and  whose  ability  Is  im- 
questioned,  and  for  whose  opinions  the  mem- 
bers of  this  court  entertain  a  high  regard. 
We  are,  however,  of  the  opinion  that  many 
of  the  objections  to  the  doctrine  that  has 
been  so  firmly  settied  by  the  courts  are 
fandful,  and  that  legislation  in  conformity 
therewith  ia  capable  of  enactment  which 
would  remove  many  of  the  objections  from 
the  standpoint  of  an  intelligent  execution  of 
the  laws  governing  the  distribution  of  the 
public  waters.  In  view  of  the  persistency 
with  which  such  objections  are  entertained, 
and  the  earnestness  with  which  they  are  con- 
tinually urged  by  those  engag^ed  in  adminis- 
tering our  laws  on  the  subject  of  water  ap- 
propriations, and  the  able  presentation  there- 
of by  counsel,  some  reference  to  them  seems 
advisable. 

It  is  asserted  that  the  doctrine  of  sale  sep- 
arate from  land  Is  the  doctrine  of  the  courts, 
and  not  of  irrigators.  It  is,  of  course,  true 
that  the  public  announcement  of  the  doctrine 
is  to  be  found  in  the  decisions  of  courts; 
but,  bad  the  owners  of  water  rights  not  con- 
caved that  they  had  a  property  in  their 
right  to  use  water  which  they  could  convey 
for  use  on  other  lands,  there  doubtiess  would 
have  been  no  conveyances  to  be  considered 
by  the  courts.  We  cannot  agree  that  the  doc- 
trine has  resulted  from  ignorance  concerning 
irrigation  matters.  Nor  can  we  agree  with 
the  notion  that  men  not  necessarily  or  usu- 
ally trained  in  the  law  are  more  competent 
than  the  courts  to  determine  the  legal  prin- 
ciples controlling  the  use  of  water  by  prior 
appropriation,  notwithstanding  that  the 
Judges  may  not,  as  a  rule,  be  practical  irri- 
gators. The  fiict  that  Judges  have  not  been 
engaged  In  banking  w  commercial  pursuits, 
or  in  managing  railroads  or  other  corporate 
interests,  has  not  been  put  forward  as  an 
argument  to  combat  the  Justness  of  the  legal 
rules  and  doctrines  that  govern  financial  and 
commercial  transactions,  or  that  prescribe 
the  duties  and  powers  of  railroad  companies 
or  other  corporations.  Legal  doctrines  In 
this  country  have  generally  come  from  the 
courts,  and  must,  in  the  nature  of  the  con- 
stitution of  our  government,  continue  so  to 
do,  except  where,  within  its  province,  the 
Legislature  declares  what  the  law  shall  be. 
Indeed,  the  courts  first  announced  the  doc- 
trine of  prior  appropriation.  The  law  of  this 
state  conferring  certain  powers  upon  the 
Board  of  Control  makes  the  courts  the  ulti- 
mate Judges  in  case  of  controversy  on  appeal; 
■ind  the  courts  surely  are  as  much  empow- 
ered, within  the  extent  of  their  Jurisdiction, 
to  announce  doctrines,  as  are  administrative 
boards.  We  have  no  doubt  however,  of  the 
wisdom  of  the  policy  which  places  the  in- 
itial determination  of  priorities  In  the  hands 
of  such  a  board. 

It  may  be  accepted  as  true  that  the  rule 
permitting  the  sale  of  a  water  right  separate 


from  the  land  has  been  the  source  of  litiga- 
tion. But  that  aCTords  no  sufficient  reason 
for  destroying  property  rights.  We  cannot 
agree  that,  in  order  to  discourage  litigation 
or  render  it  Impossible,  the  courts  should 
divest  the  citizen  of  his  property. 

Counsel  seem  to  treat  the  sale  In  contro- 
versy, and  the  question  generally  of  the  right 
of  sale  separate  from  the  land,  as  a  sale  of 
the  water  itself.  But  the  conveyance  does 
not  sell  water.  The  appropriation  was  made 
by  the  use  of  water  for  the  Irrigation  of  land, 
and  thereby  a  water  right  was  obtained,  the 
nature  of  which  is  well  understood  and  set- 
tled. The  deed  conveys  an  Interest  In  that 
water  right  The  Interest  conveyed  passed 
out  of  the  hands  of  the  original  appropriator 
Into  the  hands  of  its  grantee.  It  became  sev- 
ered from  the  land  to  which  it  was  originally 
attached,  it  is  true,  but  it  immediately  be- 
came attached  to  other  land.  In  the  hands 
of  the  grantee  the  right  became  appurtenant 
to  the  land  upon  which  the  grantee  Intended 
and  did  apply  it  Should  the  grantee  not  ap- 
ply the  right  to  a  beneficial  use,  he  could 
not,  of  course,  retain  it  The  grantee  can 
by  nonnser  abandon  the  right  in  the  same 
manner  as  the  original  appropriator.  This 
is  not  a  case  where  an  appropriator  for  irri- 
gation purposes  seeks  to  hold  the  watar  for 
purpose  of  sale.  The  matter  stands  in  the 
same  situation  as  though  the  grantor  and 
grantee  had  originally  made  the  apprcqtria- 
tion,  and  secured  the  water  right  in  the  pro- 
portions stated  in  the  deed.  The  appropri- 
ator secured  a  property  right  A  portion  of 
that  right  it  sold  to  be  beneficially  applied 
to  other  lands.  It  sold,  not  water,  but  the 
right  to  use  water;  in  other  words,  a  water 
right 

We  cannot  agree  that  It  requires  a  strained 
and  distorted  interpretation  of  our  statutes 
to  uphold  the  doctrine  permitting  the  sale 
of  a  water  right  separate  from  the  land.  On 
the  contrary,  it  would  require  a  strained 
construction  of  the  statutes  to  deny  such  a 
right.  There  is  no  reasonable  Indication  in 
the  statutes,  In  our  opinion,  that  the  require- 
ments for  describing  the  land  to  be  irrigated 
in  applications  for  permits  or  in  certificates 
of  appropriation  was  adopted  on  the  the<Hry 
that  the  water  right  becomes  inseparably 
attached  to  the  particular  land,  so  as  to  for- 
ever be  Incapable  of  transfer  to  other  lands. 
A  more  reasonable  view  of  the  purpose  of 
the  requirement  is  to  show  that  an  actual, 
beneficial  use  has  been  or  is  Intended  to  be 
made  of  the  water  claimed  to  have  been  ap 
propriated  or  intended  to  be  appropriated; 
and  to  enable  those  charged  with  the  duty 
of  adjudicating  priorities  to  determine  upon 
some  definite  basis  the  amount  and  quality 
of  the  appropriation,  as  well  as  to  preserve 
a  convenient  record  of  water  rights  as  ap- 
purtenant to  certain  tracts  of  land.  But  the 
fact  that  the  legislative  devel(^ment  ol  this 
growing  subject  has  failed  to  provide  for  a 
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record  of  transfen  of  the  right  to  other 
lands,  which  we  think  might  be  done,  is  not 
to  be  held  ground  for  holding  tliat  the  right 
of  transfer  does  not  exist. 

To  adopt  the  view  contended  for  against 
the  validity  of  the  conveyance  in  question 
would,  in  our  Judgment,  require  as  to  deny 
the  element  of  prc^rty  in  the  water  right 
itaelf.  Nothing  in  the  decisions  on  the  sub- 
ject or  in  the  statute  authorizes  that  The 
water  right,  when  sold,  does  not  become,  as 
suggested,  a  mere  "floating  right"  It  be- 
comes appurtenant  to  other  land,  if  it  is  in- 
tended by  the  grantee  for  irrigation,  or  else 
Is  devoted  to  other  equally  beneficial  uses. 
Without  some  beneficial  use  after  sale,  it 
would  doubtless,  on  a  proper  showing,  be 
held  abandoned,  as  in  the  case  of  an  original 
approprlator  who  should  intentionally  cease 
to  use  It  Moreover,  Judging  from  the 
board's  decree  in  this  case,  it  would  seem 
that  the  administrative  officers  have  not  ad- 
hered very  strongly  to  the  proposition  tliat 
the  statutes  require  a  description  of  the  land 
for  the  purpose  of  Inseparably  attacliing  the 
water  right  to  the  particular  tract  irrigated. 
The  decree  awarded  to  the  Springvale  Ditch 
Company  a  designated  water  right  for  the 
Irrigation  of  700  acres  of  land.  But  the  par- 
tlcnlar  tracts  irrigated  were  not  described, 
except  that  the  said  700  acres  are  described 
generally  as  being  located  within  certain 
larger  tracts,  In  the  aggregate  amounting  to 
about  1,8«)  acres.  This  might  perhaps,  per- 
mit the  approprlator  to  apply  the  water  dur- 
ing one  season  to  one  part  of  the  land  de- 
scribed, and  to  another  part  in  another  sea- 
son, and  this  may  be  the  custom  in  farm- 
ing under  irrigation.  To  carry  the  theory 
contended  for  to  its  legitimate  and  logical 
conduslon  would  seem  to  require  the  partico- 
lar  area  through  the  irrigation  of  which  the 
appropriatlOD  was  made  to  be  described 
minutely,  and  tiiereby  show  that  the  water 
right  did  not  appertain  to  any  other  part  of 
the  land  owned  by  the  approprlator.  But  the 
statute  evidently  does  not  require  such  ml- 
nntla  of  description,  since  it  provides  only 
for  a  description  of  the  legal  subdivisions  to 
which  the  water  is  to  be  applied. 

In  view  of  the  fact  that  the  doctrine  main- 
tained in  other  states  of  the  arid  region 
must  have  been  well  known  to  those  inter- 
ested In  our  legislation.  It  is  significant,  it 
seems  to  us,  that  no  express  legislative  dec- 
laration on  the  question  has  Iieen  incorporat- 
ed in  our  statutes.  And  is  it  not  also  signifi- 
cant that  notwithstanding  the  expressions  of 
this  court  In  1894,  in  the  cases  cited  in  an 
earlier  part  of  this  opinion,  the  statutes  have 
continued  silent  in  reference  to  the  matter? 
It  is,  moreover,  significant  that  the  Consti- 
tution requires  the  Legislature  to  provide  by 
law  for  the  exercise  by  Incorporated  cities, 
towns,  and  villages  of  the  right  of  eminent 
domain  for  the  purpose  of  acquiring  from 
prior  apprc^riators,  upon  the  payment  of  Just 
compensation,  such  water  as  may  be  neces- 


sary for  the  well-being  thereof  and  for  do- 
mestic uses.    Const,  art  13,  I  5. 

We  are  deeply  sensible  of  the  responsibil- 
ity attending  to  a  decision  of  this  important 
question.  We  have  brought  to  its  considera- 
tion for  some  time  careful  thonght  and 
study,  and  the  result  is  that  we  can  ascertain 
no  reasonable  ground  for  departing  from  the 
well-settled  principle  so  firmly  and  uniformly 
upheld  by  all  the  authorities.  We  can  per- 
ceive nothing  in  the  fundamental  principles 
underlying  the  doctrine  of  prior  apprc^ria- 
tion  in  the  use  of  water  that  interferes  with 
the  right  of  sale  of  the  water  right,  but,  on 
the  contrary,  those  principles  seem  to  be  In 
harmony  with  such  right  Should  the  theory 
be  adopted  that  water  appropriated  for  the 
irrigation  of  a  certain  tract  of  land  must  be 
forever  connected  with  that  particular  tract, 
and  cannot  be  separated  therefrom  In  any 
manner  by  sale,  by  any  other  equally  bene- 
ficial use,  or  otherwise,  much  Injustice  might 
be  caused  by  reason  of  the  failure  of  the 
particular  tract  to  further  respond  to  the 
skill  of  the  husbandman.  It  might  become 
valueless  for  many  reasons  unnecessary  to 
mention,  and  the  approprlator  who  may  have 
expended  much  money  and  time  in  complet- 
ing the  appropriation  would  be  compelled  to 
forfeit  it  instead  of  supplying  it  to  other 
lands.  The  state,  certainly,  as  trustee  of 
the  water,  and  interested  in  its  conservation 
and  economical  distribution,  can  hardly  be 
concerned  in  having  a  particular  tract  of 
land  Irrigated  in  preference  to  any  other. 
Moreover,  forfeitin-es  have  never  been  favor- 
ed in  the  law.  But  Is  It  not  a  conclusive 
answer  to  the  proposition  for  the  new  theory 
that  there  Is  no  principle  of  law  upon  which 
it  can  be  logically  or  reasonably  based? 

The  evidence  in  this  case  shows  that  after 
the  conveyance  of  the  water  right  in  question 
the  grantor,  the  Springvale  Ditch  Company, 
Irrigated  not  more  than  one-half  as  much 
land  as  it  had  previously  Irrigated,  and  the 
grantee  applied  the  wat^  which  it  obtained 
under  the  conveyance  to  the  Irrigation  of  180 
acres  of  land.  This  is  not  an  Increase  over 
the  quantity  of  land  previously  irrigated,  and 
there  is  nothing  in  the  testimony  showing 
or  tending  to  show  that  the  use  of  the  water 
since  the  transfer  has  resulted  In  an  injury 
to  the  plaintiffs  in  error.  Indeed,  it  Is  not 
claimed  that  they  have  been  Injured,  except 
upon  the  theory  that  they  were  entitled,  as 
the  next  succeeding  appropriators,  to  any 
water  which  the  Springvale  Ditch  Company 
may  have  abandoned.  It  must  be  under- 
stood that  this  case  does  not  present  any 
facts  showing  a  sale  of  surplus  water.  The 
evidence  discloses,  without  contradiction, 
that  the  entire  amount  of  the  maximum  al- 
lowed to  the  Springvale  Company  was  sel- 
dom, if  ever,  used,  for  the  reason  that  the 
stream  did  not  supply  sufficient  water  In  or- 
dinary seasons,  at  least,  to  allow  such  use. 
There  is  no  evidence  of  wnste.  There  is  no 
showing  tliat  either  of  the  parties  to  the  deed 
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used  more  water  than  thej  actually  re- 
quired. 

It  Is  suggested  that  the  decree  commands 
the  plaintiffs  In  error  at  all  times  to  refrain 
from  any  Interference  with  the  maximum 
quantity  allowed  by  the  board  to  the  Spring- 
vale  Ditch  Company,  In  disregard  of  the  cus- 
tom and  necessities  of  persons  engaged  in 
cultivating  land  by  Irrigation.  It  Is  said,  In 
substance,  that  an  approprlator  docs  not  re- 
quire, and  never  actually  uses,  a  uniform, 
continuous  flow  of  a  certain  volume  of  wa- 
ter; that  the  allowance  of  a  certain  quan- 
tity Is  intended  only  as  a  maximum  limit  as 
to  the  use  at  any  one  time,  but  that  water 
is  generally  used  only  about  three  months, 
and  the  maximum  not  over  thirty  days. 
Conceding  all  this,  it  is  not  apparent  that  the 
decree  la  to  be  interpreted  as  permitting  the 
defendant  in  error  to  waste  any  of  the  water. 
If  it  did,  it  might  require  modification.  The 
injunction  Is  against  interfering  with  the 
use  and  enjoyment  by  the  defendant  In  error 
of  the  water  to  which  he  is  entitled.  It 
clearly  cannot  operate  to  prevent  the  taking 
of  any  water  which  is  not  required  by  the 
defendant  in  error  for  the  irrigation  of  the 
lands  to  which  It  is  applied,  nor  do  we  think 
It  was  Intended  to  so  operate.  The  rule 
must  be  the  same  as  between  any  other  ap- 
propriators.    Long  on  Irr.,  §  61. 

There  is  notliing  In  the  law  of  prior  ap- 
propriation that  prevents  a  change  of  the 
Iilace  of  diversion  If  that  can  be  accomplish- 
ed without  injury  to  others.  We  are  unable 
to  discover  In  tlie  evidence  anything  to  show 
that  the  plaintiffs  in  error  are  Injured  by  the 
diversion  of  the  water  under  the  conveyance 
at  the  head  gate  of  the  ditch  of  defendant  in 
error,  instead  of  at  the  point  where  it  was 
originally  diverted  by  the  Springvale  Ditch 
Company. 

Neither  do  we  discover  from  the  evidence 
that  the  use  of  all  the  water  by  the  owners 
on  alternate  weeks,  respectively,  as  provide<l 
in  the  deed,  operated  to  the  detriment  of  the 
plaintiffs  in  error.  Such  an  agreement  be- 
tween several  persons  who  have  appropri- 
ated water  as  tenants  In  common  does  not 
seem  to  be  objectionable  in  itself.  Long  on 
Irr.  8§  61,  85;  Kinney  on  Irr.  $$  301,  302; 
Lytic  Creek  Water  Co.  v.  Perdew,  05  Cal. 
•152,  4  Pac.  427;  Cache  la  Poudre  Irr.  Co.  v. 
Larimer  &  Weld  Res.  Co.,  25  Colo.  144,  53 
Pac.  318,  71  Am.  St.  Rep.  123;  Meagher  v. 
Ilardenbrook,  11  Mont.  3S5,  26  Pac.  451.  It 
Is,  of  course,  true  that  the  defendant  In  er- 
ror, as  against  subsequent  approprlators, 
could  use  only  so  much  as  he  could  use  ben- 
eficially. The  deed  having  conveyed  an  un- 
divided one-half  of  the  water  right  to  the 
defendant  in  error,  the  parties  thereupon 
stood  In  relation  to  each  other  the  same  as 
if  they  had  originally  made  a  joint  appro- 
priation. 

The  record  disclosing  no  error,  the  Judg- 
ment will  be  affirmed. 

CORN,  C.  J.,  concurs. 


LEACn  v.  MISTERS, 
(Supreme  Court  of  Wyoming.     Jan.  6,  1005.) 

ADMINIBTBATOBS — APPOINTMENT— PETITIO:«— 

ISSUES — OBDEBS — JUBISOICTIO?!. 

1.  Where  petitioner  applied  for  letters  of  ad- 
ministration on  her  father's  estate,  alieeing  an 
Interest  In  his  property,  and,  in  addition,  that 
deceased  had  in  his  posHession  at  bis  death,  as 
trustee  for  petitioner,  other  personal  property, 
which  he  had  fraudulently  transferred  to  his 
widow,  the  only  is.sue  involved  was  the  propriety 
of  the  appointment  of  an  administrator :  and 
hence  the  court  had  no  jurisdiction  to  enter  an 
order  requiring  deccdoatB  widow  to  pay  a  cer- 
tain sum  to  petitioner. 

Error  to  District  Court,  Natrona  County; 
Charles  W.  Bramel,  Judge. 

Petition  by  Lettie  M.  Misters  for  letters  of 
administration  on  the  estate  of  Seymour  C. 
Leach,  deceased.  From  a  decree  requiring 
Sarah  B.  Leach,  widow  of  deceased,  to  pay 
petitioner  a  certain  sum  of  money,  or  show 
cause  wliy  she  should  not  be  punished  for 
contempt,  she  brings  error.    Reversed. 

E.  D.  Norton,  for  plaintiff  In  error. 

BEARD,  J.  On  July  15,  1901,  Lettie  M. 
Misters  filed  her  petition  In  the  district  court 
of  Natrona  coimty,  which  petition  is  entitled. 
"In  the  Matter  of  the  Estate  of  Seymour  C. 
Leach,  deceased,"  and  is  addressed,  "To  the 
Hon.  Charles  W.  Bramel,  Judge  of  the  Dis- 
trict Court"  The  petition  states,  in  sub- 
stance, that  Lettie  M.  Misters  Is  S3  years  of 
age,  and  a  resident  of  Natrona  county,  Wyo. ; 
that  Seymour  C.  Leach  died  intestate  on  or 
about  July  20,  1806,  in  said  county,  where  he 
resided  at  the  time  of  his  death;  that  he 
left  an  estate  In  said  county,  consisting  of 
real  and  personal  proi)erty,  not  exceeding 
in  value  the  sum  of  $5,000;  that  she  is  the 
daughter,  and  Sarah  Leach  is  the  widow,  of 
deceased,  and  that  there  are  no  other  heirs 
at  law  or  next  of  kin  of  deceased;  that  all 
of  said  property  has  been  since  the  death  of 
said  Seymour  C.  Leach  In  the  possession  of 
his  widow,  Sarah  Lench;  that,  in  addition 
to  said  property,  the  deceased  had  in  his  pos- 
session at  the  time  of  his  death,  as  trustee, 
under  an  agreement  with  Cynthia  Leach,  his 
former  wife,  and  the  mother  of  petitioner, 
other  personal  property,  which  was  to  be 
turned  over  to  petitioner  upon  her  arriving 
at  the  age  of  majority,  and  that  she  attained 
that  age  in  August,  1887 ;  that  deceased  fail- 
ed to  turn  over  the  property  to  her,  but 
fraudulently  transferred  it  to  said  Sarnh 
Leach,  who  took  and  now  holds  possession 
of  the  same.  The  prayer  is  for  a  bearing, 
and  that  letters  of  administration  be  issued 
to  petitioner  or  some  other  comi)eteut  per- 
son, "and  that  thereafter  the  said  Sarnh 
Leach  be  required,  by  proper  order  of  the 
court,  to  make  a  due  and  proper  accounting 
of  all  the  assets  of  said  estate,  including  the 
property  held  by  the  said  Seymour  C.  Leach  at 
the  time  of  his  death  as  trustee  for  your  peti- 
tioner, and  now  in  the  possession  of  the  said 
Sarah  Leach  as  aforesaid,  and  that  all  of  the 
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■aid  proiMrty  b«  duly  and  properly  appraised 
aa  provided  by  law,  and  that  said  property, 
aa  provided  by  law,  be  distributed  to  the  per- 
sona entitled  thereto,  and  have  sach  other 
and  further  relief  in  the  premises  as  this 
court  may  deem  meet  and  proper."  To  this 
petition  Sarah  Leach,  the  widow  of  deceased, 
on  August  15,  1001,  filed  a  paper  entitled, 
"Answer  to  the  Petition  for  Letters  of  Ad- 
ministration Filed  In  the  Above-Bntltled  Ac- 
tion." The  answer  admits  the  allegations  of 
the  petition,  except  those  in  relation  to  the 
alleged  trust,  fraudulent  transfer  of  prop- 
erty to  her  by  her  husband,  and  the  fact  that 
deceased  left  an  estate,  which  are  denied; 
and  she  pleads  the  statute  of  limitationa. 
The  case  was  referred  to  a  referee  to  take 
tlie  evidence  in  writing,  which  was  done,  and 
on  December  8,  1902,  the  court  rendered  the 
following  judgment:  "It  is  hereby  adjudged, 
ordered,  and  decreed  that  Sarah  E.  Leach 
pay  to  Lettle  M.  Misters  five  hundred  dol- 
lars on  or  before  January  8,  1903,  or  show 
cause  why  she  should  not  be  punished  for 
contempt  of  court,  to  which  ruling  the  said 
Sarah  B.  Leach  excepts."  A  motion  for  a 
new  trial  was  denied,  and  the  case  comes  to 
tUs  court  on  error. 

There  was  a  large  amount  of  testimony 
taken  in  the  case  in  relation  to  the  owner- 
flbip  of  certain  property,  none  of  which  it  Is 
necessary  to  consider,  under  the  view  we 
take  of  the  case.  The  petition  is  for  the  ap- 
pointment of  an  administrator  of  the  estate 
of  Seymonr  C.  Leach,  deceased,  and  the  only 
question  to  be  determined  by  the  district 
court  was  whether  or  not  an  administrator 
should  be  appointed,  and,  if  so,  who  should 
be  so  appointed.  This  the  court  did  not  do, 
the  judgment  above  recited  being  the  only 
judgment  or  order  made  by  the  district  court 
upon  the  hearing.  The  question  of  the  right 
or  title  to  the  property  as  between  Lettle  M. 
Misters  and  Sarah  Leach  was  not  and  could 
not  be  put  in  issue  In  the  pending  proceeding, 
and  the  m<«ey  judgment  or  order  for  Mrs. 
Leach  to  pay  to  Mrs.  Misters  $500,  or  show 
cause  why  she  should  not  be  punished  for 
contempt,  was  entirely  outside  of  the  issues 
and  beyond  the  jurisdiction  of  the  court  on 
this  application  for  letters  of  administration. 
The  learned  judge  of  the  district  court  seems 
to  have  erroneously  regarded  the  case  as  an 
action  between  Mrs.  Misters  and  Mrs.  Leach 
to  settle  the  rights  of  property  between  them, 
but  we  do  not  so  consider  It  We  have  not 
been  favored  with  a  brief  on  behalf  of  Mrs. 
Misters,  and  therefore  do  not  know  npon 
what  grounds  she  claims  that  the  judgment 
abould  be  sustained. 

The  judgment  of  the  district  court  is  re- 
versed, the  order  requiring  Sarah  E.  Leach 
to  pay  $500  to  Lettle  M.  Misters  is  vacated, 
and  the  case  is  remanded  to  the  district 
court  for  further  proceedings  according  to 
law. 

POTTER,  3.,  concurs.  KNIGHT,  O.  J„  be> 
lug  absent,  took  no  part  In  the  decision. 


C38  Wash.  56«> 
STATE  ez  rel.  CITY  OF  WEST  SBATTLB 
v.   SUPERIOR  COURT  OF 
KING  COUNTY  et  aL 

(Supreme  Court  of  Washington.    Jan.  7,  1005. 

PBOHIBITIOII— SUBJKOr-HATtBB  —  TBIAI.   COtlKT 

— JUBIBDICnOH— ADKQUAIS  BXIISDT 

AT  I.AW— APPXAI,. 

1.  Where,  In  a  proceeding  to  restrain  a  dty 
ttom  canvassing  the  return  of  a  si>eclal  election 
for  the  annexation  of  certain  territory,  it  was 
alleged  that  the  lands  songht  to  be  incorporated, 
by  reason  of  their  location,  could  not  legally  l>e 
incorporated  in  such  city,  that  the  city  had  not 
oooiplied  with  the  law  In  relation  to  notices, 
and  that  the  act  under  which  the  city  was  pro- 
ceeding was  unconadtntional,  the  question  in- 
volved was  not  one  of  purely  political  cog- 
nizance, but  was  within  the  wiglnal  jurisdiction 
of  the  superior  court,  and  hence  relator  was 
not  entitled  to  restrain  the  proceedings  by  a 
writ  of  prohibition. 

2.  Where  an  affidavit  of  emergency,  support- 
ing an  application  for  prohibition  to  restrain 
proceedings  for  the  addition  of  certain  territory 
to  a  city,  only  showed  that  the  writ  of  pro- 
hibition would  be  more  expeditious  and  less  ex- 
pensive than  an  appeal,  but  did  not  show  that 
the  fruits  of  the  appeal  would  be  lost  by  the 
delay,  it  was  insumcient  to  eatabliah  tliat  re- 
lator did  not  have  an  adequate  remedy  by  ap- 
peal 

Application  by  the  state,  on  the  relation  of 
the  city  of  West  Seattle,  for  writ  of  prohi- 
bition against  the  superior  court  of  King 
county  and  W.  R.  Bell,  one  of  the  Judges 
thereof.    Writ  denied. 

Herbert  N.  De  Wolfe,  for  plaintiff. 
Hughes,  McMicken,  Dovell  &  Ramsey,  Ira 
Bronson,  and  D.  B.  Trefethen,  for  defend- 
ants. 


DUNBAR,  J.  This  Is  an  original  applica- 
tion for  a  peremptory  writ  of  prohibition. 
The  application  shows  that  the  relator  Is  a 
party  defendant  in  an  action  brought  in  the 
superior  court  for  King  county  by  the  Puget 
Mill  Company,  a  corporation,  against  this 
relator  and  its  officers,  to  restrain  the  city 
from  canvassing  the  returns  of  a  special  elec- 
tion held  in  said  defendant  city  and  in  ter- 
ritory sought  to  be  annexed  to  said  defend- 
ant city.  The  complaint  was  filed  and  a  re- 
straining order  Issued  on  the  1st  day  of  Oc- 
tober, 1904.  The  returns,  as  required  by  law, 
were  to  have  been  canvassed  on  Monday, 
October  8,  1904.  The  defendants  appeared 
specially,  and  moved  the  court  for  an  order 
requiring  the  plaintiff  to  make  its  complaint 
more  definite  and  certain,  and  to  strike  other 
parts  as  frivolous  and  Immaterial,  which 
motion  was  denied  by  the  court  Defend- 
ants then  interposed  demurrers  to  the  juris- 
diction of  the  court,  the  same  being  over- 
ruled by  the  court  The  relator  seeks  in  this 
petition  to  prohibit  the  court  from  taking 
jurisdiction  of  and  trying  the  above-men- 
tioned case.  The  complaint  in  the  injunc- 
tion proceedings  is  exceedingly  lengrthy,  and 
alleges,  among  other  things,  that  the  defend- 
ants were  guilty  of  fraud  and  conspiracy  in 
undertaking  to  extend  the  city  limits  over 
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plaintiff's  lands:  that  no  authority  existed 
for  such  action  in  a  city  of  the  fourth  class; 
and  that  the  action  of  the  city  in  progressing 
from  a  city  of  the  fourth  class  to  a  city  of 
the  third  class  was  illegal  and  fraudulent. 

As  to  the  right  of  the  relator  to  a  prohi- 
bition in  this  case,  it  has  been  held  over  and 
over  again  by  this  court  that  prohibition  will 
not  lie,  whether  the  trial  court  is  acting  with 
or  without  Jurisdiction,  if  there  Is  an  ade- 
quate remedy  by  appeal.  It  Is  contended  by 
the  relator  In  the  first  place  that  the  court 
has  no  Jurisdiction  of  the  subject-matter  in 
tills  action,  the  question  being  entirely  a  po- 
litical question,  of  which  the  courts  cannot 
tnlie  or  have  cognizance;  that,  In  the  second 
place,  there  is  no  adequate  remedy  at  law. 
We  thinli  this  petition  must  be  denied  on 
both  grounds.  If  the  court  below  has  Juris- 
diction to  try  the  cause,  this  court  cannot 
arrogate  to  Itself  the  original  Jurisdiction 
which  is  conferred  by  the  Constitution  upon 
the  superior  court,  but  can  only  exercise  the 
constitutional  function  of  an  appellate  tri- 
bunal; and,  without  passing  upon  the  ques- 
tion of  whether  or  not  the  subject  of  exten- 
sion of  city  limits  Is  a  political  question  In 
such  a  sense  that  the  determination  of  that 
question  is  not  vested  in  the  courts,  there  are 
certain  questions  which  are  raised  by  the 
complaint  In  this  case,  and  which  stand  un- 
challenged in  this  proceeding,  which  are 
without  doubt  questions  within  the  Jurisdic- 
tion of  the  trial  court. 

It  Is  contended  by  the  complaint  that  the 
lands  which  are  sought  to  be  Incorporated 
within  the  city  limits  are  such  lands  as,  by 
reason  of  their  location,  could  not  legally  be 
incorporated  in  such  city;  that  the  city  did 
uot  comply  or  attempt  to  comply  with  the 
law  In  relation  to  notices;  and,  further,  that 
the  act  under  which  the  city  was  proceed- 
ing is  unconstitutional  and  void.  While  in 
certain  classes  of  cases  the  discretion  in  the 
determination  of  certain  questions  is  vested 
in  the  municipality,  in  all  cases  the  pro- 
ceedings must  be  carried  on  under  the  provi- 
sions of  the  law,  or  property  rights  would 
be  arbitrarllj'  destroyed  without  any  possible 
redress;  and  certainly  an  action  of  any  kind 
must  be  maintained  under  laws  which  are 
not  repugnant  to  the  fundamental  law — the 
Constitution  of  the  state — and  we  see  no 
reason  why  the  constitutionality  of  the  act 
in  question  cannot  be  determined  in  this 
case. 

Again,  the  affldarit  of  emergency  in  this 
case  made  by  the  mayor  of  the  city  Is  not 
sutHclent,  we  think,  to  warrant  the  issuing 
of  the  extraordinary  writ,  and  of  taking  the 
case  out  of  its  regular  course  on  appeal.  So 
far  as  the  taxes  are  concerned,  if  the  terri- 
tory is  ever  annexed,  the  taxes  from  that 
time  on  can  be  collected,  and  It  could  scarce- 
ly be  contended  that  the  argument  that,  if 
the  case  is  advanced,  the  territory  sought 
to  be  embraced  will  the  sooner  commence 
paying  taxes  to  the  municipality  Is  an  ef- 


fective one  for  the  purpose  of.  taking  the 
case  out  of  Its  regular  course. 

The  other  mattera  set  forth  in  the  affida- 
vit, namely,  that  the  city  Is  desirous  of  ex- 
tending a  railroad  to  the  beach  for  the  pur- 
pose of  getting  the  benefit  of  the  excursion 
travel  next  summer,  and  that  better  terms 
could  probably  be  made  now  so  far  as  con- 
tracting for  the  construction  of  the  road  Is 
concerned  than  could  be  afterwards  obtained, 
is  entirely  too  vague  and  speculative  to  rest 
any  legal  right  upon.  This  court  has  de- 
cided that  in  considering  the  adequacy  of  an 
appeal  time  alone  will  not  be  considered,  nor 
the  expenses  incident  to  a  prolonged  litiga- 
tion, provided  the  fruits  of  the  appeal  are 
not  lost  by  the  delay.  In  such  cases  the  ap- 
peal will  not  be  considered  adequate,  but  all 
litigation  is  fraught  with  vexatious  delay 
and  incidental  expenses,  and,  If  this  alone 
were  sufficient  to  Justify  extraordinary  writs 
of  this  character,  the  effective  method  of 
appeal  would  soon  grow  Into  disuse. 

The  application  for  the  writ  is  denied. 

FULLERTON,  0.  J.,  and  MOUNT,  HAD 
LEY,  and  ANDERS,  JJ.,  concur. 


NORTHWESTERN  LUMBER  CO.  v.  CAL- 
LENDAR  et  ai. 

(Supreme   Court   of   Washington.     Dec.   30, 
1904.) 

SALES — WABBANTIB8  —  BBPBESBNTATI0M8  AS  TO 
UACHINEBT. 

1.  The  representations  of  a  seller,  familiar 
with  machinery,  amount  to  a  warranty,  wheth- 
er so  intended  by  him  or  not,  where  the  buyer  is 
not  familiar  with  machinery,  and,  relying  on  the 
Statements  as  a  warranty,  is  tuereoy  induced 
to  make  the  purchase. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty;   Frank  H.  Rudkln,  Judge. 

Action  by  the  Northwestern  Lumber  Com- 
pany against  Elisha  S.  Cuilendar  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Jones  &  Guthrie  and  Whltson  &  Parker, 
for  appellant  Frank  D.  Nash,  for  respond- 
ents. 

PER  CURIAM.  The  plaintiff  brought  Its 
action  In  the  superior  court  of  Yakima  coun- 
ty to  recover  a  Judgment  on  a  note  for  $3,- 
000,  dated  October  1.  1892,  executed  by  the 
defendant  E.  S.  Callendar,  payable  to  the 
order  of  Albert  T.  Linderman,  with  Inter- 
est at  8  per  cent.,  and  to  foreclose  a  mort- 
gage, executed  by  the  defendants  Elisha  and 
Clara  J.  Callendar  on  certain  lots  in  North 
Yakima,  given  to  secure  the  same.  Plain- 
tiff held  by  assignment  from  Linderman. 
Defendants  answered  separately,  all  of  them 
placing  in  issue  the  execution  of  the  note, 
the  giving  of  the  mortgage,  and  the  pay- 
ment of  certain  taxes  upon  the  mortgaged 

K  1.  See  Sales,  vol.  43,  Cent.  Dig.  U  72$,  732,  736. 
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property.  Certain  questions  are  discussed 
in  tills  ease  witli  relation  to  the  responsi- 
bility of  the  defendant  Clara  J.  Calieifdar 
and  the  substitution  of  one  note  for  anoth- 
er, which,  -with  the  view  we  talie  of  the 
main  Question  on  its  merits,  it  is  not  neces- 
sary to  decide.  The  defendant  Elislia  S. 
Callendar  afflrmatively  pleaded  that  in  the 
year  1892,  and  on  or  about  August  18th,  the 
said  Llnderman,  claiming  to  be  the  owner 
and  patentee  of  certain  patents  for  certain 
improvements  in  malcing  packing  boxes,  and 
in  machines  for  maUng  said  boxes  and  cor- 
ner fasteners  for  the  same,  entered  into  an 
agreement  -with  the  said  Callendar  and  one 
C.  W.  Whedon,  who  contemplated  engaging 
in  the  business  of  manufacturing  boxes  at 
Tacoma,  by  the  terms  of  which  said  Lln- 
derman was  to  sell,  and  Callendar  and  Whe- 
don and  one  Charles  A.  Wood  were  to  buy, 
the  exclusive  right  to  the  use  of  the  ma- 
chinery and  Improvements,  and  to  manu- 
facture the  boxes,  in  Washington,  Oregon, 
California,  and  Alaska,  the  Interest  of  Wood 
being  held  in  trust  for  one  O.  C.  Fenlason; 
that  the  consideration  of  the  sale  was  the 
sum  of  $25,000,  to  be  paid  by  Whedon  and 
Callendar;  that,  to  induce  them  to  enter  Into 
the  agreement,  Llnderman,  at  the  time  of  its 
execution  and  prior  thereto,  falsely  repre- 
sented to  the  said  defendants  that  the  boxes 
would  be  lighter  in  weight  than  boxes  made 
by  any  other  methods;  that  the  cost  of  man- 
ufacture would  be  one-third  to  one-half  less 
than  the  cost  of  boxes  manufactured  by  the 
usual  methods;  that  they  would  be  stronger 
and  firmer  than  boxes  made  by  the  ordinary 
methods,  and,  by  the  use  of  the  comer 
fastener  invented,  boxes  could  be  made  quick- 
er and  be  firmer  than  l)oxes  made  by  the 
ordinary  methods;  that  they  would  be  suit- 
able for  the  commercial  trade;  and,  relying 
upon  the  said  representations,  and  being 
unfamiliar  with  the  business  of  manufac- 
turing boxes  themselves,  they  entered  into 
the  agreement  to  purchase  the  right  to  the 
use  of  said  machinery  and  improvements 
and  inventions  in  the  territory  aforesaid; 
that  in  pursuance  of  the  agreement  said  de- 
fendants paid  said  Llnderman  the  sum  of 
$7,000  in  cash;  that  other  payments  were 
made;  that  Callendar,  as  a  payment  on  the 
balance  owed  by  him,  executed  a  promis- 
sory note  for  $3,000,  which  is  the  note  sued 
upon. 

The  pleadings  and  the  arguments  of  coun- 
sel and  the  testimony  in  this  case  go  very 
circumstantially  into  the  description  of  these 
boxes,  but  it  is  sufficient  to  say  thnt  it  was 
the  claim  of  the  defendant  that  the  ma- 
chinery purchased  would  not  make  the  char- 
acter of  box  which  Llnderman  represented 
that  it  would  make,  and  that,  after  great 
expense,  in  addition  to  the  purchase  price. 
In  attempting  to  manufacture  a  merchanta- 
ble box,  the  enterprise  was  abandoned.  This, 
in  substance,  is  the  issue  upon  which  the 
cause  was  tried.    There  can  be  no  question 


from  the  testimony  that  the  character  of 
box  which  was  intended  to  be  manufactured 
could  not  be  manufactured  by  the  machinery 
purchased,  so  that  the  whole  question  re- 
lates to  the  character  of  the  representations 
made  by  Llnderman,  and  the  motives  which 
induced  the  purchase  on  the  part  of  the  de- 
fendant; in  other  words,  whether  he  pur- 
chased upon  the  representations  made  by 
Llnderman,  or  upon  investigation  set  on 
foot  by  himself. 

The  court  found  that,  to  induce  the  defend- 
ant Callendar  to  purchase  the  right  to  man- 
ufacture and  sell  said  boxes  and  use  said 
machinery  and  inventions,  said  Llnderman, 
at  and  before  the  execution  of  said  contract 
of  sale  of  said  patents  and  rights,  represent- 
ed to  said  Whedon  and  said  Elisha  S.  Cal- 
lendar that  he  had  thoroughly  tested  said 
machinery  and  fastener  Invented  by  him  (it 
may  be  said  here  that  the  principal  contro- 
versy is  over  the  metallic  fastener  which 
was  to  fasten  the  box  without  the  use  of 
nails),  and  that  said  machinery  would,  when 
said  fastener  was  folded  over,  make  a  firm 
grip  and  hold  the  parts  firmly  in  position, 
and  that  such  representations  were  false  in 
that  the  parts  would  not  fit  closely  and 
perfectly  together,  and  in  other  respects 
more  minutely  set  forth  in  the  findings  of 
fact;  also  found  that  Llnderman  represent- 
ed that  such  box  would  be  lighter  in  weight 
and  more  quickly  made  than  other  boxes, 
but  found  that  such  box  could  not  be  made 
quicker  than,  or  as  quickly  as,  other  boxes 
made  in  the  usual  manner;  that  they  could 
not  be  made  to  cost  one-third  to  one-half 
less  than  boxes  made  in  the  usual  way,  and 
could  not  be  made  at  any  less  cost;  that 
said  boxes  could  not  be  used  over  and  again, 
but,  ou  the  contrary,  could  not  be  used  at 
all,  as,  when  put  together,  the  parts  could  not 
be  made  to  fit;  that  the.v  were  not  firm  and 
strong,  and  were  totally  unfit  for  trade  and 
commercial  purposes,  and.  when  put  togeth- 
er, were  weak  and  wobbly,  and  wholly  un- 
salable, and  that  said  machinery  was  fatal- 
ly and  Inherently  defective,  and  could  not 
be  made  to  produce  a  perfect  or  salable  box ; 
that  said  Llnderman  devised  and  Invented 
said  machinery  and  improvements  and  cor- 
ner fasteners  for  the  express  purpose  of  man- 
ufacturing said  boxes;  that  he  was  a  prac- 
tical mechanic,  familiar  with  all  parts  of 
said  machinery;  that  neither  defendant  Eli- 
sha S.  Callendar  nor  said  Charles  W.  Whe- 
don was  familiar  w^ith  machinery,  and  they 
had  no  knowledge  or  means  of  knowing  how 
said  machinery  would  work,  except  the  rep- 
resentations of  said  Llnderman;  that  said 
Elisha  S.  Callendnr  relie<l  upon  the  state- 
ments and  representations  made  by  said  Lln- 
derman, and,  if  such  representations  had 
not  been  made,  he  would  not  have  entered 
into  said  agreement  and  purchased  such 
rights  and  inventions;  that,  so  relying,  ho 
entered  into  the  contract  and  executed  the 
note  and  mortgage  sued  upou.    Other  find- 
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Ings  were  made  to  the  same  effect.  And  as 
conclusions  of  law  it  was  found  that  plain- 
tiff was  not  entitled  to  a  Judgment  against 
any  of  the  defendants  upon  the  note  or  de- 
mand In  suit;  was  not  entitled  to  a  decree 
foreclosing  the  mortgage  set  out  In  the 
amended  complaint;  that  defendants  were 
entitled  to  a  decree  dismissing  this  action, 
and  adjudging  that  the  note  and  mortgage 
described  and  set  out  In  the  amended  com- 
plaint and  the  claim  and  demand  of  plain- 
tiff were  void  and  of  no  legal  force;  that 
the  same  were  given  without  any  legal  con- 
sideration therefor,  and  did  not  constitute 
a  lien  upon  the  promises  described  in  said 
mortgage;  that  said  mortgage  be  discharged 
of  record.  It  was  further  found  that  defend- 
ant Savings  Investment  Union  was  the  own- 
er of  the  premises  described  in  said  mort- 
gage, free  and  clear  of  the  lien  of  said  mort- 
gage. It  should  have  been  said  in  the  state- 
ment that  the  defendant  Savings  Investment 
Union,  a  corporation,  had  become  a  subse- 
quent purchaser  of  the  land  mortgaged.  It 
was  also  found  as  a  conclusion  of  law  that 
plaintiff  was  entitled  to  have  the  sum  of 
fiTO-'A  together  with  Interest  thereon,  from 
the  ISth  day  of  May,  1899,  at  the  rate  of  C 
per  cent,  per  annum,  paid  to  it  on  account 
of  taxes  paid  l)y  it  on  said  property  on  the 
18th  day  of  May,  1800,  and  a  decree  was 
entered  in  accordance  with  the  aforesaid 
findings  and  conclusions. 

We  have  given  particular  attention  to  the 
testimony  in  this  case,  for  it  is  a  character 
of  case  upon  which  it  is  difficult  to  reach  a 
determination.  It  Is  earnestly  contended  by 
the  appellant  that  the  respondent  Callendar 
made  this  purchase,  not  upon  the  representa- 
tion of  Lilnderman,  but  upon  an  examination 
of  the  machinery  made  by  hlni.oelf  and  Fen- 
lason,  a  man  of  some  skill  In  mechanics  and 
a  practical  boxmaker,  who  accompanied  him 
to  the  factory  of  Linderman,  where  the  sale 
was  made.  But  from  an  examination  of  all 
the  testimony  In  the  case  we  are  unable  to 
say  that  the  findings  made  by  the  trial  Judge 
were  not  borne  out  aud  supported  by  the 
testimony,  and  that,  had  it  not  been  for  the 
enthusiastic  representations  made  by  Lln- 
dermnn,  this  defendant,  at  least,  would  not 
have  made  the  purchase.  It  Is  unnecessary 
to  cite  authorities  In  this  case,  for  it  has  al- 
ready been  established  by  this  court.  In  ac- 
cordance with  the  great  weight  of  authority, 
in  Huntington  v.  Lombard,  22  Wash.  202, 
60  Pac.  414,  that,  where  one  who  Is  not 
familiar  with  machinery  is  dealing  with  one 
who  is,  the  representations  of  the  seller 
amoimt  to  a  warranty  of  the  machinery, 
whether  so  Intended  by  him  or  not,  if  the 
purchaser  relied  on  such  statements  as  a 
warranty,  and  was  Induced  thereby  to  make 
the  purchase. 

The  findings  of  fact  being  Justified  by  the 
testimony,  and  the  conclusions  of  law  being 
justified  by  the  findings  of  fact,  the  Judg- 
ment is  affirmed. 


DOTTA  V.  NORTHERN  PAC.  RT.  CO.  et  aL 

(Supreme   Court  of  Washington.      Dec  31, 
1904.) 

BAILBOADS— PERSONAL  INJURIES— TBESPA8SEB — 
WANTON  INJURY— EVIDENCE— SUFFICIESCT — 
"LAST  CLEAB  CHANCE"  TIIEOBY. 

1.  In  an  action  against  a  railroad  for  personal 
injurips  to  plaintiff  sustainpd  in  an  attempt  to 
cross  a  narrow  trestle  of  the  defendant  while 
cars  were  standini;  on  it,  and  on  which  there 
was  uo  provision  for  pedestrians,  evidence  held 
insulficient  to  Fhow  that  plaintiff  was  anything 
more  than  a  trespasser  at  the  time  of  his  in- 
jury. 

2.  The  evidence  was  also  Insufficient  to  show 
that  the  injuries  were  the  result  of  wantonness 
on  the  part  of  the  defendant's  servants. 

3.  A  railroad  owes  no  duty  to  a  trespasser  on 
its  tracks,  whose  presence  there  is  not  known 
to  its  trainmen,  and  who  have  no  reason  to  sus- 
pect the  presence  of  a  person  on  the  track  at 
the  place  of  the  injury. 

4.  Where  a  person  is  injured  by  being  struck 
by  a  car  while  trespassing  on  the  tracks  of  a 
railroad,  the  "last  clear  chance"  theory  has  no 
application  in  the  absence  of  evidence  that  the 
trainmen  knew  of  his  presence,  or  that  to  move 
the  car  by  which  be  was  struck  would  likely  in- 
jure him. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  UriiUn,  Judge. 

Action  by  Joe  Dotta  against  the  North- 
ern Pacific  Railway  Comimny  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Carkeck  &  Chllds  and  John  T.  Condon,  for 
appellant.  Jns.  F.  McElroy,  B.  8.  Grosscup, 
and  Plies,  Donworth  &  Howe,  for  respond- 
ents. 

FUM.ERTOX,  C.  J.  This  Is  an  action  for 
personal  injuries.  From  the  record  it  ap- 
pears that  the  respondent  the  Columbia  & 
Puget  Sound  Railroad  (,'onipany  had  con- 
structed a  railroad  track  extending  from 
First  Avenue  South,  in  the  city  of  Seattle, 
eastward  between  Dearborn  and  Charles 
streets  to  the  main  terminal  tracks  of  the 
Northern  Pacific  Railway  Company,  which 
was  used  by  the  latter  company  as  a  switch- 
ing track,  and  a  track  upon  which  It  oc- 
casionally stored  or  left  its  cars.  The  track 
was  constructed  originally  on  a  trestle  over 
the  waters  of  Elliott  Bay,  and  stood  some  18 
or  20  feet  above  the  water  at  low  tide,  but 
the  space  had  been  filled  in  from  time  to  time 
underneath  the  track  until  the  distance  was 
somewhat  lessened,  averaging  perhaps  12  feet 
at  the  time  of  the  appellant's  Injury,  which 
happened  on  the  25th  day  of  June,  1902.  The 
track,  when  not  obstructe<l  with  cars,  fur- 
nished a  convenient  way  for  those  desiring 
to  pass  to  and  from  First  Avenue  South  to 
the  water  front,  and  was  extensively  used 
for  thot  purpose,  particularly  by  the  em- 
ployf'S  of  several  large  manufacturing  plants 
situated  on  the  water  front.  The  respond- 
ents, although  they  seem  not  to  have  forbid- 
den the  use  of  the  trestle  by  pedestrians,  did 
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iwt  Uvlte  or  enconrace  travel  over  It  by  the 
■lanner  of  Ita  construction.  It  was  made  on- 
oaually  narrow;  ao  narrow,  in  fact,  tbat  wben 
cars  were  standing  upon  it  tliere  was  but  a 
Tery  small  space  beside  the  can  and  tlM 
ends  of  tba  ties  along  which  a  footman  could 
pass,  and  this  was  made  more  difficult  of 
passage  by  the  occasional  insertion  of  abort 
ties,  which  left  gaps  in  the  way  from  three 
ta  five  feet  wide,  which  bad  to  be  crossed. 
Because  of  ita  peculiar  construction  it  waa 
known  locally  as  the  "slim  track."  No 
planks  were  laid  upon  it  either  between  the 
rails  or  elsewhere  over  which  a  person  could 
walk,  and,  while  it  was  shown  that  It  was 
freely  used  as  a  passageway  when  clear,  it 
appeared  that  it  was  very  seldom  that  any 
one  crossed  over  it  when  cars  were  standing 
upon  It.  Neither  of  the  respondent  com- 
panies bad  forbidden  in  any  public  manner 
tbe  uae  of  the  track  as  a  passageway,  nor 
did  they  maintain  lookouts  or  guards  to  warn 
pedestrians  of  the  times  It  was  going  to  be 
put  into  use  by  themselves.  On  the  after- 
noon of  tbe  day  above  mentioned,  the  ap- 
pellant dexiring  to  cross  from  First  Avenue 
South  to  the  water  front,  started  over  this 
trestle.  At  that  time  it  contained  several 
cars,  the  one  closest  to  him  being  a  large 
furniture  car  taking  up  almost  tbe  entire 
width  of  the  trestle.  Beyond  it,  and  towards 
the  Northern  Pacific's  main  track,  were  sev- 
eral coal  cars.  When  the  appellant  reached 
tbe  furniture  car,  be  climbed  upon  it  and 
walked  its  full  leusth  along  tbe  top,  when, 
seeing  tbe  coal  cars  ahead  of  him,  be  re- 
traced his  steps  and  climbed  down  to  the 
track  on  the  ladder  he  used  In  getting  onto 
tbe  car.  He  then  crossed  over  to  the  other 
side  of  tbe  track,  and  looked  along  tbe  tres- 
tle, apparently  for  the  purpose  of  ascertain- 
ing If  there  was  room  to  pass  along  the  side 
of  tbe  cars.  He  then  turned,  and  started  to 
make  bis  way  back  to  the  street.  As  he 
started  back,  an  engine,  which  bad  backed 
onto  the  switch  from  its  opposite  end,  but- 
ted into  tbe  standing  cars,  causing  them  to 
move  towards  and  against  the  appellant, 
knocking  him  over  and  breaking  his  leg, 
and  causing  tbe  Injury  for  which  be  sues. 
There  is  some  dispute  In  the  evidence  as  to 
how  far  the  cars  moved  after  being  struck 
by  tbe  engine,  tbe  witnesses  for  the  appel- 
lant varying  in  their  estimates  from  a  foot 
and  a  half  to  ten  feet,  but  tbe  correct  dis- 
tance is  probably  a  little  more  than  tbe 
lesser,  and  much  less  than  tbe  greater,  es- 
timate— probably  three  or  four  feet  There 
wonld  seem,  however,  to  be  nothing  unusual 
in  tbe  fact  tbat  the  cars  moved  wben  struck 
by  tbe  engine,  or  In  the  fact  that  they  were 
so  struck.  It  was  simply  the  usual  method 
of  making  a  coupling  where  an  engine  cou- 
ples onto  a  train  of  standing  cars.  At  tbe 
moment  tbe  engine  stmck  tbe  cars  tbe  ap- 
pellant was  in  a  position  where  he  could 
btve  been  seen  from  tbe  engine  bad  a  look- 
•at  been  maintained  for  him.  How  long  be 
TOP.— 8 


liad  been  In  tlutt  position  can  only  bs  con- 
jectured, but  at  most  it  could  have  been  but 
a  short  space  of  time.  When  he  was  on 
top  of  the  box  ear  be  was  in  view  also  from 
the  end  of  the  switch  tbat  tlie  engine  en- 
tered. Where  tbe  engine  was  then  is  not 
shown,  but  tbe  appellant  says  be  did  not  see 
It  and  presumably  it  was  out  of  sight  Be 
this  as  It  may,  however,  It  Is  apparent  that 
the  appellant  was  in  a  position  to  see  tb« 
engine  at  all  times  when  the  engineer  or 
fireman  could  Iiave  seen  him,  and  could 
easily  have  protected  himself  from  injury 
had  be  but  exercised  his  faculties.  Tbe 
foregoing  is,  in  substance,  the  facts  as  they 
appeared  from  the  appellant's  evidence.  At 
the  conclusion  of  its  introduction  tbe  re- 
spondents challenged  its  sufllclency,  and 
moved  tbat  the  case  be  withdrawn  from  the 
Jury,  and  a  Judgment  for  tbe  respondents 
entered.  Tbe  motion  was  granted,  and  this 
appeal  is  from  tbe  Judgment  so  entered. 

Tbe  principal  controversy  between  the 
parties  is  over  tbe  question  of  their  respec- 
tive relations  at  the  time  of  tbe  injury,  Tbs 
appellant  contends  that  be  was  a  licensee, 
on  the  track  of  the  respondents  as  of  rlgh^ 
and  that  the  respondents  were  bound  to  ex> 
erclse  towards  him  reasonable  care  in  the 
movement  of  their  cars  so  as  to  protect  htm 
from  injury,  and  that  the  question  wbetbev 
they  did  exercise  such  reasonable  care  waa^ 
under  the  evidence,  a  question  for  tbe  Jnry, 
and  not  for  tbe  court  On  the  other  band, 
the  respondents  contend  tbat  the  appellant 
was  a  trespasser,  and,  Inasmuch  as  it  was 
not  shown  that  they  had  knowledge  of  bis 
presence  on  their  track,  they  were  liable 
only  In  case  of  such  gross  negligence  on  tbelr 
part  as  wonld  amount  to  wantonness,  and 
that  there  was  no  proof  of  any  sncb  gross 
negligence.  It  is  not  contended,  of  course, 
by  the  appellant  tbat  be  bad  any  special  per> 
mit  to  use  this  part  of  the  respondents'  track 
as  a  footpath,  or  that  the  respondents  bad 
by  grant  or  any  affirmative  act  conferred 
that  right  npon  the  public;  but  he  contends 
that  a  license  to  use  It  Is  to  be  inferred 
from  the  fact  that  large  numbers  of  people 
had  so  used  It  without  remonstrance  on  tbe 
part  of  the  respondents.  This  court  has 
held,  in  common  with  many  other  courts 
(Roth  V.  ITnlon  Depot  Co^  18  Wash.  526,  48 
Pac.  841,  44  Paa  253,  81  L.  B.  A.  855),  tbat 
if  a  railroad  company  permits  the  public 
for  a  long  time  to  pass  over  its  track  at  some 
given  point  or  to  use  it  as  a  footpath  be- 
tween given  points,  without  objection  or 
hindrance.  Us  consent  or  acquiescence  In  sndi 
use  wonld  be  presumed,  and  it  was  bound 
to  operate  its  cars  with  reference  tberetxt. 
In  such  cases  the  railroad  company  and  tbe 
people  have  a  common  right  or  a  Joint  use 
in  the  track  as  a  public  way,  and  tbe  right 
of  each  must  be  regarded.  But  It  is  not  to 
be  Inferred  from  slight  circumstances  that  a 
railway  company  has  granted  to  the  publte 
a  Joint  use  of  its  track  between  given  points. 
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The  track  is  constructed  primarily  for  the 
purpose  of  carryiug  passengers  and  freight 
In  cars,  and  its  use  as  a  footpath  is  second- 
ary always.  To  permit  its  use  as  a  footpath 
greatly  increases  the  danger  to  those  travel- 
ing In  cars,  and  it  Is  not  the  policy  of  the 
law  to  encourage  such  use,  and,  unless  a 
clear  right  to  be  uiwd  the  track  at  the  given 
place  is  shown,  a  footman  thereon  is  to  be 
regarded  as  a  trespasser.  In  certain  instan- 
ces, of  course,  a  Joint  use  must  be  reserved 
to  the  public.  For  example,  the  public  must 
have  the  right  to  cross  at  fixed  places,  and 
it  is  usually  held  that  a  public  crossing  has 
been  acquired  by  user  on  much  less  evidence 
than  is  required  to  establish  a  public  vray 
along  the  track;  the  one  being  in  nearly  ev- 
<!ry  Instance  a  necessity,  while  the  other  Is 
usually  only  a  mere  matter  of  convenience. 
Indeed,  in  some  of  the  states  it  seems  to  be 
held  that  a  right  of  way  along  the  track  can- 
not be  acquired  by  user  merely,  unless  it  be 
at  the  station  or  depot  grounds  or  in  the 
yards,  where  the  public  naturally  resort.  As 
was  said  by  the  Supreme  Court  of  Wiscon- 
tin  in  Anderson  v.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  R.  Co.,  87  Wis.  185,  58  N. 
W.  79,  23  L.  R.  A.  203:  "It  has  frequent- 
ly been  held  in  this  and  other  states  that 
where  the  grounds  of  a  railway  are  used  by 
pedestrians  for  a  considerable  time  without 
objection,  or  with  acquiescence  on  the  part  of 
the  company,  a  pedestrian  crossing  over  the 
same  thereby  becomes  a  licensee,  and  is  no 
tonger  to  be  considered  as  a  mere  trespasser 
acting  at  his  peril,  and  that  it  is  the  duty  of 
the  company  to  exercise  increased  prudence 
and  caution  in  operating  its  road  at  such 
point,  and  to  keep  a  reasonably  vigilant  look- 
out to  prevent  Injury  or  accident  to  those  so 
crossing  its  grounds.  [Citing  cases.]  In  all 
these  cases  the  injury  occurred  at  the  sta- 
tion or  on  the  depot  grounds  or  yard,  where 
parties  would  naturally  resort  and  cross  over 
the  same,  and  where  the  agents  and  servants 
of  the  company  could  exercise  a  proper  de- 
gree of  care  and  watchfulness  under  the  cir- 
cumstances; but  we  have  not  met  with  any 
case  In  which  the  point  was  necessary  to  the 
decision  where  It  has  been  held  that  a  li- 
cense can  be  implied  from  such  acts  of  fre- 
quent use  by  r>edestrians  or  wayfarers  of  the 
main  track  or  bridges  or  trestles  distant 
from  such  places  as  a  pathway  for  travel, 
though  we  find  that  In  other  states  the  rule 
of  Implied  license  has  l>een  applied  to  par- 
ties frequently  crossing  the  track  at  particu- 
lar points  other  than  regular  crossings." 
See,  also,  Schug  v.  The  Chicago,  Milwaukee 
&  St.  Paul  R.  Co..  102  Wis.  515,  78  N.  W. 
1090;  Spicer  v.  Chesapeake  &  O.  Ry.  Co.,  34 
W.  Va.  514.  12  S.  E.  5.53.  11  L.  R.  A.  38.5; 
Ward  v.  Southern  Pacific  Co.,  25  Or.  433,  30 
Pac.  1(!6.  23  L.  R.  A.  715;  Brown's  Adm'r  v. 
Louisville  &  Nashville  Railroad  Co.,  97  Ky. 
228,  30  S.  W.  030.  But,  If  the  rule  be  other- 
wise in  this  state  as  to  the  right  to  acquire 
a  Joint  right  along  the  truck,  such  right  is 


only  acquired  by  use  so  definite  and  long 
existing  as  to  clearly  Impute  acquiescence  o:i 
the  part  of  the  railroad  company  in  such  use. 
The  very  slight  use  made  of  the  trestle  in 
question  here  by  pedestrians  when  cars  were 
standing  upon  it  cannot  be  held  to  confer 
such  a  Joint  right.  We  conclude,  therefore, 
that  the  appellant  at  the  time  of  his  injury 
wns  a  trespasser,  and  that  the  defendants 
could  be  held  liable  for  such  injury  only  in 
case  their  conduct  was  so  grossly  negligent 
as  to  amount  to  wantonness.  Matson  ▼. 
Port  Townsend,  etc.,  R.  R.  Co.,  9  Wash.  449, 
37  Pac.  706.  The  record  in  the  case  before 
us  shows  nothing  of  wantonness  or  willful- 
ness on  the  part  of  the  defendants.  It  is  not 
in  evidence  that  the  servants  of  respondents 
observed  the  presence  of  the  appellant  on 
the  track,  or  that  they  had  any  reason  to 
suspect  it,  and  they  owed  him  no  duty  to  look 
out  for  him.  His  injury,  for  that  reason,  al- 
though lamentable,  must  be  held  to  be  the  re- 
sult of  his  own  negligence,  rather  than  be- 
cause of  the  default  of  the  respondents. 

This  view  of  the  relation  of  the  parties  ren- 
ders it  unnecessary  to  discuss  the  other  ques- 
tions suggested  In  the  argument  of  the  ap- 
pellant. The  "last  clear  chance"  theory,  so 
ably  briefed,  can  have  no  application,  be- 
cause there  are  no  facts  upon  which  it  can 
be  based.  It  was  not  a  duty  of  the  respond- 
ents to  ascertain  whether  the  appellant  was 
behind  the  car  before  making  a  coupling, 
even  though  they  did  know  that  to  do  so 
would  move  the  car  a  few  feet.  The  appel- 
lant was  a  trespasser.  He  was  where  he 
had  no  right  to  be,  and  it  was  his  duty  to 
protect  himself  from  being  Injured  by  move- 
ments of  the  cars,  which  he  must  have  known 
were  liable  to  occur  at  any  time.  The  re- 
spondents would  have  been  liable  had  they 
actually  known  of  his  whereabouts,  and  had, 
notwithstanding  such  knowledge,  negligently 
backed  the  car  upon  him;  but  there  Is  no 
evidence  in  the  record  from  which  the  fact 
that  they  did  know  of  his  whereabouts,  or 
knew  that  to  move  the  car  would  likely  in- 
jure him,  can  be  inferred;  hence  there  is  no 
room  to  apply  the  doctrine  contended  for. 

The  Judgment  is  afllrmed. 

HADLEY,  DUNBAR,  and  MOUNT,  JJ., 
concur. 


BREHM  LUMBER  CO.  v.  SVEA  INS.  CO. 

(Supreme    Court   of   Washington.       Jan.    3, 

1905.) 

FIBE  INSl'RANCE— POLICY— WXRHANTY  AGAINST 
MILI,  REMAININO  IDLE — CONSTRUCTION — IN- 
CREASE OF  HAZARD — KORrElTURE— DIVISIBIL- 
ITY   OF    CONTRACT. 

1.  Where  a  shingle  mill  plant  was  insured 
afminst  tire  under  a  policy  containing  the  pro- 
vision that,  if  the  property  be  idle  or  shut  down 
for  more  than  30  days  at  any  one  time,  notice 
must  be  ^iven  the  company,  and  permission  to 
remain  idle  for  such  time  must  be  indorsed 
thereon,  or  the  policy  shall  immediately  cease. 
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and  it  appeared  tbat'the  mill  machinery  was  not 
run  for  over  30  days  at  one  time  witliout  the 
insurer's  consent  for  it  to  be  idle  tliot  Ions 
being  indorsed,  the  mere  fact  that  some  work 
was  being  conducted  on  tlie  premises  would  not 
save  a  forfeiture  of  the  policy. 

2.  The  shutting  down  of  the  machinery  of  a 
shingle  mill  plant  for  over  30  days  without  the 
consent  of  the  insurer  being  indorsed  on  a  pol- 
icy of  fire  insurance  covering  the  plant  is  a 
violation  of  a  provision  of  the  policy  declaring 
it  void  if  the  hazard  is  increased  without  the 
insurer's  consent  therefor  being  indorsed  on 
the  policy. 

3.  Even  thou^  a  fic«  insorance  policy  to 
divisible  under  separate  valuation  clauses  there- 
in covering  a  shingle  mill  plant,  the  fact  that 
the  machinery  was  shut  down  for  over  30  days 
without  the  insurer's  consent,  in  violation  of  the 
policy,  renders  it  void  also  as  tx>  the  dry  kiln 
and  stock  of  shingles,  which  are  in  such  close 
proximity  to  the  main  property  as  made  the 
omission  to  keep  steam  in  the  boilers  affect  the 
whole  risk  covered  by  the  policy  as  an  entirety, 
notwithatanding  shingles  were  moved  in  and 
out  of  the  dry  kiln  while  the  machinery  was 
idle. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Huston,  Judge. 

Action  by  tbe  Brebm  Lumber  Company 
against  the  Svea  Insurance  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

F.  8.  Blattner  and  Harvey  L,.  Johnson,  for 
appellant  Reynolds  &  Griggs,  for  respond- 
ent. 

HADLET,  J.  This  action  was  brought  to 
recover  for  loss  by  Are  in  appellant's  shingle 
mill  and  plant.  Respondent,  an  insurance 
company,  had  Issued  a  policy  of  Insurance 
upon  said  property  In  the  sum  of  $1,500. 
There  are  several  defenses,  but  tbe  chief  one 
is  that  the  property  had  been  Idle  or  shut 
down  for  a  period  of  more  than  30  days  prior 
to  the  fire,  without  permission  of  the  re- 
spondent, and  In  violation  of  the  terms  of  the 
policy.  Another  defense  is  that  after  the 
policy  was  issued,  the  hazard  was  increased 
without  the  consent  of  the  respondent  and  in 
violation  of  the  terms  of  the  policy.  The 
cause  was  tried  before  the  court  and  a  Jury, 
and,  when  all  the  testimony  had  been  intro- 
duced, the  respondent  moved  the  court  to 
discharge  the  Jury  and  direct  that  Judgment 
of  nonsuit  on  the  merits  should  be  entered  In 
favor  of  respondent.  The  Jury  was  dischar- 
ged upon  said  motion,  and  thereafter  Judg- 
ment was  entered  dismissing  the  action  at  ap> 
pellant's  costs,  and  also  adjudging  that  the 
said  policy  of  Insurance  Is  null  and  void,  and 
that  appellant  shall  surrender  the  same  to 
respondent  for  cancellation  upon  payment  by 
the  latter  to  the  former  of  1111.33  on  account 
of  rettimed  premium.  This  appeal  Is  from 
the  Judgment.  As  has  already  been  Intimat- 
ed, the  chief  controversy  here  Is  as  to  wheth- 
er the  policy  was  rendered  void  prior  to  the 
fire  by  reason  of  the  Insured  property  having 
been  idle  or  shut  down  for  a  period  of  more 
than  30  days  vrithout  respondent's  consent 
The  policy  contains  the  following  provision: 
"Warranted  by  the  assured    •     •    •    that  If 


such  property  be  idle  or  shut  dowii  for  more 
than  thirty  days  at  any  one  time,  notice  must 
be  given  this  company  and  permission  to  so 
remain  idle  for  such  time  must  be  indorsed 
hereon  or  this  policy  shall  Immediately  cease 
and  determine."  It  Is  neither  contended  that 
any  notice  of  a  shut-down  was  given  re- 
spondent, nor  that  the  latter  gave  its  consent 
thereto.  It  Is  admitted  that  the  Are  occurred 
on  the  24th  day  of  July,  1903.  The  evidence 
conclusively  establishes  that  no  shingles  were 
cut  at  the  mill  after  June  6,  1903,  and  the 
manufacturing  machinery  was  entirely  idle 
from  that  date  until  the  time  of  tbe  fire. 
Some  fire  was  kept  under  the  boilers,  and 
steam  was  forced  through  the  pipes  of  the 
dry  kiln  until  June  20th,  but  from  and  after 
the  latter  date  no  steam  was  generated  on 
the  premises  for  any  purpose,  the  dry  kiln 
pipes  not  even  being  heated.  It  will  be  ob- 
served that  more  than  30  days  elapsed  after 
either  date  before  the  fire  occurred,  and  the 
question  to  be  determined  is  whether  the 
property  was  "Idle  or  shut  down,"  within  the 
meaning  of  the  policy,  during  a  full  30-day 
period  which  had  elapsed  preceding  the  flre. 
The  evidence  shows  that  during  that  time 
shingles  were  repeatedly  shipped  from  the 
mill,  and  were  taken  from  the  dry  kiln  for 
that  purpose.  It  Is  urged  that  the  property 
w.ns  not  idle  or  shut  down,  for  the  reason 
that  appellant  was  engaged  In  getting  bolts 
down  to  the  mill  for  manufacture  and  was 
selling  and  shipping  shingles.  There  is  also 
evidence  to  the  effect  that  some  shingles  were 
placed  In  the  dry  kiln,  but  no  steam  was 
used  to  dry  them,  they  being  left  to  "air 
dry."  The  above  comprehends  all  that  was 
done  about  the  mill  and  Insured  property  for 
more  than  30  days  before  the  flre.  Certainly 
tlie  getting  of  shingle  bolts  down  to  the  mill 
ready  to  be  manufactured  was  In  no  sense  the 
operation  of  the  Insured  property,  and,  If  the 
property  was  not  idle  or  shut  down.  It  was 
because  shingles  were  shipped  from  the 
premises  and  some  were  placed  In  the  dry 
kiln.  We  think  the  words  used  In  the  policy 
must  be  given  their  ordinary  meaning  when 
considered  In  relation  to  the  subject-matter 
covered  by  the  policy.  The  Insurance  was 
upon  a  manufacturing  plant,  and  the  words 
"shut  down,"  as  commonly  used  In  relation 
to  such  plants,  refer  to  the  stopping  of  the 
machinery  and  the  mechanism  In  general  by 
which  the  manufacture  is  effected.  The 
word  "Idle"  is  likewise  used  with  the  same 
signiflcance.  An  occasional  shipment  or 
handling  of  shingles,  the  mere  output  of  the 
plant  we  think  cannot  be  said  to  Include  the 
idea  of  activity  In  the  movement  of  the 
manufacturing  appliances  which  was  evident- 
ly intended  by  the  words  used  In  this  policy. 
In  ordinary  policies  a  similar  provision  Is  in- 
serted In  regard  to  notice  and  consent  with 
reference  to  the  vacation  of  the  property 
pending  the  insurance  period.  But  the  pro- 
vision In  this  policy  refers  to  more  than  the 
mere   lack  of  occupancy.    The  reasons  for 
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the  prartrfon  are  obrlona.  It  1b  well  known 
tbat  Bach  a  risk  as  this  one  is  extrahazard- 
ous, and,  with  that  fact  In  view,  before  mak- 
ing this  contract  of  Insurance  the  respondsit 
asked  appellant  certain  questions  In  writing. 
These  were  answered  In  writing  by  appel- 
lant, along  with  Its  application  for  insnianc*. 
Among  other  things,  appellant  was  asked  as 
to  the  eziatence  and  number  upon  the  prem- 
ises of  force  pumps,  hydrants,  and  other  fa- 
cilities for  extinguishing  fire — apparatus 
which  could  be  operated  at  that  place  only 
when  fires  were  under  the  boilers  and  when 
steam  was  in  readiness  to  be  applied  to  Its 
operation.  The  answers  disclosed  the  ex- 
istence of  such  facilities  upon  the  premises, 
and.  under  the  terms  of  the  application,  these 
answers,  with  others,  constituted  the  war- 
ranty on  which  the  contract  of  insurance 
was  based.  It  is  manifest,  therefore,  that  re- 
spondent expected  these  facilities  to  be  avail- 
able for  use  in  the  event  of  fire.  It  knew 
that  they  could  not  be  available  if  the  plant 
were  shut  down,  and  it  therefore  provided 
that  a  shut-down  for  more  than  SO  days, 
without  notice  to  it,  and  without  its  consent, 
should  determine  its  risk,  and  avoid  the  poli- 
cy. The  provision  is  a  reasonable  one,  and, 
having  been  plainly  and  deliberately  agreed 
upon  by  the  parties,  it  should  be  enforced  as 
any  other  contract  provision.  This  porticm 
of  the  policy  was  not  included  In  the  ordinary 
printed  matter,  but  was  made  a  special  pro- 
vision by  way  of  a  typewritten  slip  attached 
to  the  face  of  the  policy  in  such  a  conspicu- 
ous place  that  appellant  should  not  have 
overlooked  the  fact  tbat  it  must  have  noti- 
fied respondent  of  the  shut-down,  and  ob- 
tained its  consent,  if  it  expected  to  keep  the 
policy  in  force  beyond  the  30  days.  The  evi- 
dence shows  that  some  other  companies  car- 
rying concurrent  Insurance  upon  this  prop- 
erty provided  for  a  60-day  limit  for  a  shut- 
down, but  this  company  provided  for  only 
30  days,  and  It  was  so  agreed  by  the  insured 
when  it  accepted  the  policy. 

Appellant  first  assigns  tbat  the  court  erred 
in  denying  its  motion  to  strike  certain  por- 
tions of  the  second  affirmative  defense  for 
the  alleged  reason  that  respondent  offered  no 
evidence  in  support  thereof.  That  defense 
is  one  to  which  we  have  already  alluded,  and 
is  to  the  effect  tbat  after  the  policy  was  is- 
sued the  hazard  was  increased  without  the 
consent  of  respondent.  We  think  the  evi- 
dence to  which  we  have  already  referred  waa 
In  support  of  that  defense,  and  it  was  there- 
fore not  error  to  refuse  to  strike  the  allega- 
tions. 

The  principal  error  assigned  Is  that  the 
court  discharged  the  Jury  and  rendered  judg- 
ment as  hereinbefore  stated.  Appellant  con- 
tends that  the  contract  was  an  entire  one, 
covering  the  entire  property,  and  that  to 
defeat  recovery  It  mnst  be  shown  that  the 
entire  property  was  idle  or  shut  down.  The 
policy  specifies  the  mill  building,  the  engines 
and  boilers,  fixed  and  movable  machinery. 


the  dry  kiln,  indndlng  piping,  flxtnres,  and 
connections,  and  also  stock  of  logs,  sbinglea, 
and  shingle  bolts  in  process  of  manufacturv 
and  upon  the  premises.  Five  separate 
amounts  are  named  in  the  policy  for  as  many 
separate  items  aggregating  $1,500.  We  do 
not  understand  appellant  to  claim  that  the 
policy  may  be  divisible  or  enforceable  as  to 
part  and  void  as  to  part,  bnt  rather  that,  un- 
less the  entire  proi>ert7  Insured  waa  shut 
down,  the  entire  policy  Is  enforceable.  As  to- 
whether  the  property  was  sbnt  down,  the 
evidence  shows  that  Uie  only  claim  of  contin- 
ued operation  that  Is  seriously  asserted  is 
as  to  the  dry  kiln.  Tbat  item  Is,  however, 
described  In  the  policy  as  including  piping, 
fixtures,  and  connections.  The  pipes  were 
connected  with  the  boilers,  and  could  not  be 
operated  for  the  purposes  intended  without 
steam  in  them,  and  without  fire  under  the 
boilers  to  effect  Its  creation.  The  dry  kiln, 
as  a  dry  kiln,  was  therefore  as  completely 
shut  down  as  was  the  remainder  of  the 
plant  Nothing  was  done  about  it  but  to 
move  shingles  Into  and  out  of  it;  chiefly  the 
latter.  In  McKensle  ▼.  Scottish  U.  &  N.  Ins. 
Co.,  112  Cal.  548,  44  Pac.  922,  the  same 
question  was  Involved  as  here.  It  was  claim- 
ed that  the  mill  was  not  shut  down  as  long 
as  lumber  was  shipped  from  the  .premises. 
The  court  observed:  "It  would  be  but  UtUe 
more  Tinreasonable  to  say  that  a  train  stand- 
ing at  a  station  had  not  stopped  because 
freight  was  being  delivered  from  the  cars." 
The  above  remark  is  peculiarly  apt  as  ap- 
plied to  the  claim  that  the  dry  kiln  in  this 
case  was  not  shut  down  because  shingles 
were  merely  moved  oat  of  it  and  into  it. 
The  shut-down  covered  the  entire  property, 
and  we  need  not,  therefore,  discuss  the  au- 
thorities cited  by  appellant  on  the  subject 
of  partial  occupancy  or  operation.  Moreover, 
if  this  policy  be  viewed  as  a  divisible  one 
under  its  sejMurate  valuation  clauses,  it  is 
nevertheless  true  that  the  dry  kiln  and  stock 
of  shingles  and  bolts  upon  the  premises,  for 
reasons  already  stated,  were  in  such  proxim- 
ity to  the  main  property,  and  so  connected 
with  and  related  to  that  which  was  customa- 
rily in  a  state  of  activity,  as  made  the  omis- 
sion to  keep  steam  in  the  boilers  affect  the 
whole  risk  covered  by  the  policy  as  an  en- 
tirety. In  such  a  case,  if  the  policy  is  void 
as  to  part,  it  is  void  as  to  the  whole.  It  waa 
so  held  in  the  recent  case  of  Republic  Coun- 
ty Mut  Fire  Ins.  Co.  v.  Johnson  (Kan.)  78 
Pac.  419.  After  carefully  reviewing  the 
authorities  upon  the  subject  of  entirety  of 
premium  and  divisibility  of  policies,  the  court 
said:  "l^erefore,  although  a  policy  of  Insur- 
ance so  written  as  to  place  separate  valua- 
tions upon  separnte  subjects  of  insurance  will 
ordinarily  be  severable.  It  will  not  be  so  un- 
less it  can  be  said  the  risk  Intended  to  be  ex- 
cluded by  a  violated  condition  of  the  policy 
did  not  affect  the  Item  of  property  for  the 
destruction  of  which  a  recovery  is  sought. 
Although  courts  are  diligent  to  prevent  for- 
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fcltures,  they  may  not  entirely  subvert  the 
contract  of  parties  deliberately  made  in  an 
effort  to  do  BO."  The  above  case  and  author- 
ities  there  discussed  emphatically  support 
tlie  view  that  under  the  circumstances  la 
the  c&se  at  bar  the  risk  is  not  divisible. 

Certain  cases  are  cited  in.  support  of  ap- 
pellant's contention  that  the  question  of  shut- 
down or  idleness  should  liave  been  submitted 
to  the  Jury.  The  first  is  tlut  of  Rockford 
Ins.  Go.  T.  Storig  (111.)  24  N.  £.  674.  The 
question  In  that  case  was  whether  the  build- 
ing was  vacant  or  occupied.  The  statement 
of  the  case  shows  that  it  had  been  frequent- 
ly used,  and  that  between  the  5tb  and  12th 
of  January,  the  day  the  building  was  burn- 
ed, two  washings  and  ironings  were  done 
therein.  Certainly  there  was  evidence  there 
for  the  Jury.  In  Home  Ins.  Co.  v.  Wood 
(Kan.)  28  Pac.  1C7,  it  was  also  claimed  that 
the  dwelling  bouse  was  vacant,  but  the  opin- 
ion shows  that  "the  furniture  and  household 
goods  were  still  in  the  building  when  the 
fire  occurred,  though  they  were  being  packed 
In  some  of  the  rooms  of  the  house,  so  as  to 
make  vacant  other  rooms  therein;  that  Wood 
bad  slept  in  the  house  until  within  a  week 
or  five  days  of  the  fire,  and  then  went  to 
Ford's  to  sleep,  because  he  was  not  well; 
that  he  was  at  the  house  each  day  while  he 
slept  away,  and  was  there  imtil  evening  the 
night  of  the  fire."  Such  evidence  as  to  oc- 
cupancy was  properly  submitted  to  the  jury. 
The  matter  of  occupancy  does  not  nece.'jsari- 
ly  Involve  a  continuous  bodily  presence  upon 
premises,  and  is  largely  coupled  with  intent. 
Under  the  drcumstances  detailed  in  the 
above  case  the  question  was  peculiarly  for 
the  Jury.  In  Des  Moines  Ice  Co.  v.  Ins.  Co., 
99  Iowa,  193,  68  N.  W.  600,  the  question  of 
vacancy  arose.  The  building  was  an  ice- 
house. At  the  time  of  the  fire  there  was  yet 
a  small  quantity  of  ice  In  the  building,  but 
it  was  not  merchantable.  All  the  tools  used 
in  putting  up  Ice  were  stored  in  the  building, 
and  remained  there  until  It  was  burned. 
Thus  the  matter  of  occupancy  was  properly 
submitted  to  the  Jury.  The  last  case  cited 
by  appellant  upon  this  point  Is  White  v. 
Phwnlx  Ins.  Co.  (Me.)  22  Atl.  167.  It  was 
there  held  that  mere  vacancy  of  property 
does  not  avoid  a  policy  in  tliat  state  unless  it 
is  further  shown  as  a  fact  that  the  risk  is 
increased;  and  it  was  further  held  that  the 
Insurance  company  should  have  been  permit- 
ted to  count  the  presumption  of  increased 
risk  from  vacancy  la  its  favor,  or  to  show 
facts  tending  to  prove  it.  The  holding  that 
mere  vacancy  did  not  avoid  the  policy  un- 
less the  risk  was  increased  was  based  upon 
a  statute  in  Maine  as  follows:  "A  change  in 
the  property  insured,  or  in  its  use  or  occupa- 
tion, or  a  breach  of  any  of  the  terms  of  the 
policy  by  the  Insured,  do  not  affect  the  pol- 
icy unless  they  materially  increase  the  risk. 
•  •  •"  Rev.  St.  Me.  1883,  c.  49,  S  20.  That 
contract  with  reference  to  vacancy  was  made 
in  the  state  of  Maine  with  that  statute  in 


view,  and  was  governed  by  it.  We  are  not 
aware  of  any  statute  In  this  state  which 
prevents  stipulations  in  an  insurance  contract 
ns  to  vacancies  and  shut-downs  from  lielng 
enforced  as  strictly  as  any  other  ordinary 
contract  provision.  It  will  thus  be  seen  that 
the  cases  cited  by  appellant  to  the  point 
that  the  question  of  shut-down  or  idleness 
in  the  case  at  bar  was  for  the  Jury  are  all 
cases  involving  the  matter  of  vacancy,  and 
it  must  be  conceded  that  ch'cumstances 
which  may  establish  the  fact  of  occupancy 
may  be  wholly  insuffleient  to  establish  that 
a  mnnufncturing  plant  has  been  In  opera- 
tion and  has  not  been  shut  down.  Occasion- 
al absence  from  premises  does  not  necessari- 
ly terminate  occupancy,  but  absolute  silence 
of  the  mechanism  and  appliances  of  a  man- 
ufacturing plant,  when  indisputably  shown 
by  evidence,  establishes  the  fact  that  it  is 
shut  down,  and  leaves  no  question  for  the 
Jury.  McKenzie  v.  Ins.  Ck>.,  supra,  involved 
facts  almost  Identical  with  those  in  the  case 
at  bar,  and  it  was  held  that  the  trial  court 
should  have  found  as  a  matter  of  law  that 
the  stipulation  in  the  ^policy  was  violated, 
and  should  liave  granted  a  nonsuit.  Facts 
equally  as  identical  with  those  at  bar  were 
shown  in  Cronin  v.  Fire  Ass'n  (Mich.)  82 
>'.  W.  45,  and  the  court  held  that  the  trial 
court  would  have  l)een  warranted  in  saying 
to  the  Jury  that  the  undisputed  evidence  es- 
tablished the  fact 

The  court  therefore  did  not  err  In  with- 
drawing this  case  from  the  Jury,  and  the 
judgment  is  afiirmed, 

FTTLLERTON.  C.  J.,  and  DUXBAH,  AN- 
DERS, and  MOUNT,  JJ.,  concur. 


BELDING  V.  WASHINGTON  CORNICE  CO. 

et  al. 

(Supreme    Court   of   Washington.       Jan.    6, 
1905.) 

COMPLAINT  —  SUFFICIENCY  —  APPEAL— COBPO- 
BATIO.NS— RECEIVEB  —  APPOINTMENT— VALID- 
ITY—EVIDEKCB—StnTFIClENCr. 

1.  An  order  overmling  a  demurrer  is  not  ap- 
pealable. 

2.  That  a  complaint  which  states  a  caiise  of 
action  is  merely  defective,  and  subject  to  de- 
murrer on  such  ground,  is  not  ground  for  re- 
versing an  order  appointing  a  temporary  receiv- 
er under  it ;  but  it  must  appear  that  complain- 
ant has  no  cause  of  action,  and  that  the  only 
order  that  can  be  ordered  is  a  dismissal,  be- 
fore it  will  have  that  effect. 

3.  In  an  action  for  the  appointment  of  a  re- 
ceiver, it  appeared  that,  out  of  3,000  share'<, 
500  were  owned  by  the  original  incorporators, 
and  2,500  by  a  wife  of  one  of  them.  Plaintiff 
claimed  to  have  become  the  owner  by  purchase 
from  the  wife,  and  the  question  of  the  good 
faith  of  that  transaction  was  the  main  point  at 
issue  at  a  hearing  for  the  appointment  of  a  re- 
ceiver. There  wag  evidence  that  the  stock  so 
purchased  was  the  separate  property  of  the 
wife,  and  that  a  consideration  waa  paid  for  the 
transfer,  and  also  evidence  that  the  stocli  was 

f  1.  Se«  Appeal  and  Srror,  vol.  2,  Cent.  Dig.  |  369. 
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the  community  property  of  the  wife  and  her 
husband,  and  that  she  had  agreed  to  transfer  her 
interest  to  her  husband  for  a  certain  consid- 
eration, thougli  no  transfer  had  been  made. 
Held  insufficient  to  show  any  reason  for  taking 
the  business  out  of  the  hands  of  the  persons 
who  had  built  it  up,  and  putting  it  in  the  hands 
of  a  receiver,  pending  the  determination  of  the 
jDwnership  of  such  stodi. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  E.  C.  Beldlng  against  the  Wash- 
ington Cornice  Company  and  others.  From 
an  order  appointing  a  temporary  receiver  for 
the  corporation,  defendants  appeal.  Re- 
versed. 

Morris,  Southard  &  Shipley,  for  appellants. 
Tucker  &  Hyland,  for  respondent. 

TULLERTON,  C.  J.  The  respondent 
'brought  this  action  against  the  appellants,  al- 
leging that  he  was  the  owner  by  purchase  of 
2,500  shares  of  the  capital  stock  of  the  ap- 
pellant corporation  (being  flve-slxths  of  the 
whole  of  such  capital  stock),  and  that  the 
other  appellants,  who  owned  the  balance  of 
such  stock,  and  who  were  the  officers  and 
managers  of  the  corporation,  had  refused  to 
transfer  his  certificates  upon  the  books  of 
the  corporation  or  recognize  in  any  manner 
his  ownership  thereof,  and  that  they  had  de- 
nied him  the  right  to  share  in  the  profits  of 
the  concern,  the  right  to  inspect  its  books,  or 
to  participate  in  its  management  or  affahrs 
in  any  manner  whatsoever.  He  sought  by 
the  action  to  have  his  ownership  of  the  shares 
of  stock  recognized;  to  have  the  same  trans- 
ferred upon  the  books  of  the  company  so  as 
to  show  his  ownership  thereof;  to  have  the 
appellants  Swan  Beck  and  John  B.  Beck  oust- 
ed as  trustees  of  the  company,  and  the  stock- 
holders permitted  to  elect  new  officers  to 
fill  the  vacancies  thereby  created;  that  he 
have  Judgment  against  such  officers  for  the 
penalty  provided  for  in  section  4270  of  the 
Code,  and  such  other  and  general  relief  as  to 
the  court  should  seem  meet  and  equitable. 
At  the  time  of  the  filing  of  the  complaint  the 
respondent  also  applied  for  a  receiver  pend- 
ing the  action.  On  a  hearing,  which  was  had 
after  due  notice,  the  court  made  an  order 
appointing  a  temporary  receiver,  directing 
him  to  take  pos.session  of  the  property  of  the 
corporation  and  hold  it  pending  a  trial  of  the 
action.  The  appellants  excepted  to  the  or- 
der, and  appealed  therefrom;  giving  a  bond 
superseding  the  receiver  pending  the  appeal. 

The  appellants  filed  a  general  demurrer  to 
the  complaint  prior  to  the  time  fixed  for  hear- 
ing the  application  for  the  appointment  of  a 
receiver,  which  was  argued  and  overruled  by 
the  court  at  that  hearing.  The  ruling  on  this 
demurrer  constitutes  one  of  the  errors  as- 
signed, and  the  appellants  urge  this  ruling 
for  our  consideration  here.  It  is  at  once  ap- 
parent, however,  that  an  order  overruling  a 
demurrer  Is  not  of  itself  an  appealable  or- 
der, and  that  it  is  not  such  in  connection 
with  any  other  order  of  the  court  which  does 


not  determine  the  action,  or  otherwise  op- 
erate as  a  final  Judgment  against  the  party 
appealing.  That  a  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion can,  of  course,  be  urged  as  a  ground  for 
reversing  an  order  appointing  a  temporary 
receiver;  but,  to  be  effective,  It  rnnst  be 
shown  that  the  complaint  not  only  fails  to 
state  a  cause  of  action,  but  that  it  is  so  far 
incapable  of  amendment  that  no  action  at 
all  can  be  maintained  for  the  cause  stated. 
That  it  is  merely  defective,  and  subject  to 
demurrer  on  such  ground,  is  not  safficient. 
It  must  appear  that  the  complainant  has  no 
cause  of  action  whatsoever,  and  that  the  only 
order  that  can  be  entered  is  a  dismissal  of 
the  action,  before  it  will  have  that  effect 
The  complaint  here  does  not  present  such  a 
case.  An  action  will  lie  for  the  causes  stated 
in  the  complaint,  and,  if  the  complaint  is  de- 
fective in  any  particular,  it  can  only  be  re- 
viewed on  appeal  from  the  final  Judgment. 

On  the  hearing  for  the  appointment  of  the 
receiver,  it  appeared  that  the  appellant  cor- 
poration bad  been  organized  by  the  Becks 
with  a  capital  stock  of  $3,000,  divided  in  3,000 
shares,  of  the  par  value  of  $1  each;  that  250 
of  such  shares  were  issued  to  John  B.  Beck. 
250  to  Swan  Beck,  and  2,500  to  one  Carrie 
Beck,  who  is  the  wife  of  Swan  Beck.  The 
respondent  claimed  to  have  become  the  own- 
er, by  purchase  for  a  valuable  consideration, 
of  the  shares  issued  to  Carrie  Beck,  and  the 
question  of  the  good  faith  of  that  transaction 
was  the  main  point  at  issue  at  the  hearing. 
It  was  said  by  this  court  in  Ridpath  v.  Sans 
Poll,  etc.,  Transp.  Co.,  26  Wash.  427,  67  Pac. 
229,  that:  "While  the  power  to  appoint  a 
receiver  to  manage  the  business  of  a  corpora- 
tion pending  an  action  between  parties  over 
their  respective  rights  therein  exists  in  courts 
of  general  Jurisdiction,  it  is  a  power,  never- 
theless, which  should  be  exercised  with  cau- 
tion, and  only  under  such  circumstances  as 
seem  to  demand  exemplary  relief.  To  ap- 
point such  a  receiver  is  the  exercise  of  an 
extraordinary  remedy,  and  is  to  be  resorted 
to  only  when  the  ordinary  remedies  are  in- 
adequate. The  purpose  of  such  an  appoint- 
ment is  to  prevent  the  defeat  of  Justice.  It 
is  to  preserve  intact  the  property  and  busi- 
ness of  the  corporation  until  the  conflicting 
claims  of  the  respective  litigants  can  be  heard 
and  determined  in  the  due  and  ordinary 
course  of  procedure  followed  by  the  courts. 
A  litigant  in  such  a  cause  cannot  therefore, 
prior  to  the  determination  of  his  asserted 
claims,  demand  the  appointment  of  a  re- 
ceiver as  a  matter  of  right  He  must  show 
some  necessity  for  the  extraordinary  remedy. 
He  must  show  either  tliat  the  business  of  the 
corporation  is  being  diverted  from  the  pur- 
poses for  which  it  was  organized,  to  his  in- 
Jury;  that  its  property  is  in  danger  of  being 
wasted,  destroyed,  or  removed  from  the  Juris- 
diction of  the  court;  or  that  there  is  no  com- 
petent person  entitled  to  manage  its  business 
or  hold  its  property  pending  the  litigation. 
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To  make  a  prima  facie  sbotriiig  of  right  to 
share  in  tlie  profits  of  the  concern,  and  show 
a  denial  of  such  right  by  the  persons  in  ac- 
tual control,  is  not  sufficient.  For  wrongs  of 
this  clwracter  the  ordinary  remedies  afforded 
by  the  courts  will  furnish  ample  relief." 
Tested  by  this  rule,  we  think  the  showing 
made  here  insufficient  The  proofs  on  the 
part  of  the  respondent  consisted  of  the  affi- 
davit of  Carrie  Beck  to  the  effect  that  the 
shares  of  stock  were  her  separate  property, 
and  not  the  community  property  of  herself 
and  husband,  and  that  she  had  sold  them  to 
the  respondent  for  a  valuable  consideration, 
and  the  oral  testimony  of  her  attorney  to  the 
effect  that  ?450  passed  between  them  at  the 
time  the  shares  were  transferred  from  Mrs. 
Beck  to  the  respondent  On  the  other  hand, 
there  was  testimony  tending  to  show  that  the 
stock  was  the  community  property  of  Mrs. 
Beck  and  her  husband,  and  uncontradicted 
evidence  to  the  effect  that  she  bad,  by  a 
written  agreement,  agreed  to  transfer  her  In- 
terest in  them  to  her  husband  for  the  consid- 
eration of  $1,000,  if  paid  at  any  time  within 
10  years  from  the  incorporation  of  the  com- 
pany, and  that  this  sum  had  actually  been 
paid  her,  although  no  transfer  of  the  stock 
had  been  made.  There  is  some  evidence,  al- 
so,  to  the  effect  that  the  respondent  knew  of 
this  agreement  when  he  purchased  the  stock, 
and  took  it  rather  to  aid  Mrs.  Beck  than  as 
an  actual  bona  fide  transaction.  But  it  is 
unnecessary  to  pursue  the  inquiry  further. 
On  the  whole,  we  think  there  is  no  reason  to 
take  the  business  out  of  the  hands  of  the 
persons  who  have  built  It  up  and  are  carrying 
it  on,  and  put  it  in  the  hands  of  a  stranger. 
The  order  appealed  from  is  reversed. 

HADI.EY,      DUNBAR,      ANDERS,      and 
MOUNT,  JJ.,  concur. 


STATE  V.  O'HARE. 

(Supreme  Court  of  Washington.      Dec.   31, 

1904.) 

BEDUCTION— EVIDENCE— SCFPICIENCT— STAT- 
UTE. 

1.  In  a  prosecution  for  seduction,  under  2 
Ballinger's  Ann.  Codes  &  St  $  70C6.  making  it 
a  crime  for  any  person  to  seduce  and  debauch 
any  unmarried  woman  of  a  previously  chaste 
character,  a  conviction  of  defendant  is  proper, 
even  though  prosecutrix  submitted  to  him,  re- 
lying solely  on  a  conditional  promise  of  mar- 
riage. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; C.  H.  Neal,  Judge. 

Thomas  O'Hare  was  convicted  of  seduc- 
tion, and  he  appeals.    Affirmed. 

Zent  Lovell  &  Linn,  for  appellant  G.  L. 
Holcomb  and  O.  R.  Holcomb,  for  the  State. 

MOUNT,  J.  Appellant  was  convicted  of 
the  crime  of  seduction.  A  number  of  errors 
are  assigned  which  are  without  merit,  and 
which  do  not  require  discussion.    The  prin- 


cipal point  relied  upon  is  that  the  evidence 
was  not  sufficient  to  go  to  the  jury.  The 
prosecuting  witness  testified,  in  substance, 
that  she  first  met  the  appellant  in  July,  1901; 
that  she  was  then  20  years  of  age;  that  she 
and  appellant  began  keeping  company  with 
each  other  at  that  time,  and  continued  to  do 
so  until  the  fall  of  1902;  that  the  appellant 
came  to  her  father's  house  to  see  her  about 
twice  a  week,  usually  on  Wednesday  and 
Saturday  evenings;  that  about  the  1st  of 
March,  1902,  appellant  proposed  marriage  to 
the  witness,  and  she  accepted  the  proposal; 
that  the  time  for  the  marriage  was  set  for 
the  spring  of  1904;  that  soon  after  the  en- 
gagement appellant  began  making  proposals 
for  sexual  intercourse;  that  she  refused  for 
a  week  or  two,  but  finally,  on  March  18,  1902, 
after  appellant  had  taken  her  on  his  lap  and 
fondled  her,  and  assured  her  that  no  harm 
could  come  of  it,  and  that  if  he  got  her  into 
trouble  he  would  marry  her  right  away,  she 
yielded  to  his  soUcitations;  that  after  this 
time  she  submitted  to  his  desires  quite  often, 
until  she  discovered  that  she  was  in  a  family 
way,  when,  on  the  18th  day  of  July,  1902,  she 
told  appellant  of  her  condition,  and  requested 
him  to  marry  her,  which  be  refused  to  do. 
On  the  15th  day  of  January,  1903,  a  child 
was  born  to  the  witness.  She  also  testified 
that  she  never  had  sexual  Intercourse  with 
any  one  else.  On  cross-examination  she  tes- 
tified In  part  as  follows:  "Q.  And  you  never 
did  give  up,  did  you?  A.  Yes,  sir;  I  did.  Q. 
So  you  consented,  did  you?  A.  Under  prom- 
ise of  marriage,  I  did;  yes,  sir.  Q.  You  con- 
sented conditionally,  then — that  he  would 
marry  yon  If  be  got  you  into  trouble?  A. 
Only  so.  Q.  If  be  had  not  promised  to  marry 
you  right  away  if  he  got  you  into  trouble, 
you  woidd  not  have  consented  at  the  time 
you  did?  A.  No,  sir.  Q.  If  he  had  not  prom- 
ised to  marry  you  right  away  If  he  got  you 
into  trouble,  you  would  not  have  submitted-^ 
you  relied  on  this  conditional  promise?  A. 
If  he  had  not  promised  to  marry  me,  I  would 
not  have  submitted.  Q.  Answer  the  question. 
A.  Of  coui-se,  if  he  had  not  promised  to  mar- 
ry me  right  away  if  he  got  me  into  trouble, 
I  would  not  have  submitted  to  him." 

Appellant's  contention  Is  that,  because  the 
prosecutrix  said  she  submitted  to  the  appel- 
lant only  upon  the  promise  that  he  would 
marry  her  right  away  if  he  got  her  into 
trouble,  and  that  she  would  not  have  sub- 
mitted but  for  that  promise,  there  was  no  se- 
duction. Several  cases  are  cited  sustaining 
this  position — ^among  them,  People  v.  Ryan, 
63  App.  Div.  429,  71  N.  Y.  Supp.  527;  State 
V.  Adams.  25  Or.  172,  35  Pac.  36,  22  L.  R.  A. 
840,  42  Am.  St.  Rep.  790;  25  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  231.  But  In  the 
states  so  holding,  especially  the  ones  cited, 
there  can  be  no  criminal  seduction  under  the 
statutes  except  under  promise  of  marriage. 
Our  statute  contains  no  such  provision.  It  is 
ns  follows:  "If  any  person  seduce  and  de- 
bauch any  unmarried  woman  of  previously 
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chaste  character,  he  shall  be  punished  by  Im- 
prlsounient  In  the  penitentiary  not  more  than 
live  years,  or  by  fine  not  exceeding  one  thou- 
sand dollars  and  Imprisonment  in  the  county 
jail  not  exceeding  one  year.  If  before  judg- 
ment upon  an  indictment  the  defendant  mar- 
ry the  woman  thus  seduced,  it  Is  a  bar  to  any 
further  prosecution  for  the  offense."  Section 
7066,  2  Balllnger's  Ann.  Codes  &  St.  This 
statute  does  not  limit  the  seduction  to  those 
cases  only  where  there  Is  a  promise  of  mar- 
riage, as  in  the  cases  above  cited,  but  plain- 
ly says,  "If  any  person  seduce  and  debauch 
any  unmarried  woman  of  a  previously  chaste 
character,  he  shall  be  punished."  The  word 
"seduce,"  In  this  statute.  Is  used  in  Its  ordi- 
nary legal  meaning,  and  Implies  the  use  of 
arts,  persuasion,  or  wiles  to  overcome  the  re- 
sistance of  the  female  who  Is  not  disposed 
of  her  own  volition  to  step  aside  from  the 
path  of  virtue.  No  doubt,  the  most  common 
method  of  enticing  an  unmarried,  virtuous 
woman  from  rectitude  is  by  promises  of  mar- 
riage; but  there  are  other  arts,  wiles,  and 
promises  which  may  be  made,  and  which 
may  be  acted  upon  by  a  virtuous  woman.  If 
our  statute  had  Intended  to  limit  seduction 
only  to  those  cases  where  there  was  a  prom- 
ise of  marriage,  it  would  have  said  so,  as  has 
been  done  In  other  states.  Not  having  said 
so,  we  must  conclude  that  any  seductive  arts 
or  promises,  where  the  female  Involuntarily 
and  reluctantly  yields  thereto,  are  sufficient. 
It  Is  true  that  In  State  v.  Cochran,  10  Wash. 
562,  39  Pac.  155,  this  court,  at  page  500.  10 
Wash.,  page  157,  39  Pac,  said:  "As  to  liare 
promises,  although  the  statute  says  nothing 
upon  the  subject  none  other  than  a  promise 
of  marriage  should  be  held  sufficient."  This 
statement,  we  think,  was  not  necessary  to  a 
decision  of  that  case,  and  was  therefore  dic- 
tum. If,  however.  It  was  not  dictum,  we  do 
not  desire  to  follow  It,  because  the  statute 
Is  plain.  It  does  not  confine  seduction  to  a 
promise  of  marriage  alone,  but,  on  the  other 
hand,  clearly  Intends  that  any  other  seduc- 
tive promise  accomplishing  the  same  result 
is  equally  sufficient.  In  this  case  there  was 
an  unconditional  promise  of  marriage.  The 
appellant  had  wooed  and  won  tlie  affections 
of  the  prosecutrix.  She  had  promised  to  be- 
come his  wife.  She  relied  upon  him  and  be- 
lieved in  him.  He  then  sought  her  to  have 
sexual  intercourse  with  him.  She  at  first  re- 
pulsed his  advances,  but  finally,  after  sev- 
eral attempts,  and  under  promise  that  he 
would  marry  her  at  once  If  he  got  her  into 
trouble,  yielded  her  virtue  to  him.  Even 
though  she  submitted  to  him,  relying  solely 
upon  the  conditional  promise  of  marriage, 
and  upon  no  other,  we  think  the  evidence 
makes  a  plain  case  of  seduction,  under  our 
statute.  State  v.  Hughes,  IOC  Iowa,  123,  76 
N.  W.  520,  68  Am.  St.  Rep.  288.  Under  the 
facta  in  this  case,  we  think  there  was  a 
clear  case  to  go  to  the  jury.  Cherry  v.  State, 
112  Ga.  871,  38  S.  E.  .S41;  People  y.  Wallace, 
109  Cal.  Gil,  42  Pac.  159. 


There  Is  no  error  In  the  record,  and  the 
judgment  Is  therefore  affirmed. 

FULLERTOX,  C.  J.,  and  HADLET   and 
DUNBAR,  JJ.,  concur. 


HrXTER  pt  al.  v.  WENATCHEE  LAND  CO. 

(Supreme    Court    of    Washington.       Jan.    4, 
1905.) 

PROCESS— SEBVICE   ON    NOXBESIDEST— .STATUTES 
— CONSTRrCTION— ACTION— ATTACH- 
MENT—JUKISDICTION. 

1.  The  affidavit  required  by  Ballinger's  Ann. 
Codes  &  St.  i  4877,  for  publication  of  Kummons, 
is  not  necessary  to  personal  service  on  a  de- 
fendant out  of  the  state  under  section  4S70.  de- 
claring; that  personal  service  on  the  defendant 
out  of  the  state  shall  be  equivalent  to  service 
by  publication. 

2.  As  tlie  law  of  the  state  where  a  contract 
is  made  jioverns  in  an  action  on  tlie  contract  In 
the  courts  of  other  states,  a  contention  that  as. 
under  the  law  of  the  state  where  a  contract  sued 
on  was  made,  the  plaintiffs  could  not  recover 
on  the  facts  set  forth  in  the  complaint,  the 
plaintiffs  might  therefore  obtain,  in  an  action 
in  another  state,  a  judgment  which  they  could 
not  obtain  in  the  state  in  which  the  contract 
was  made,  is  untenable. 

3.  Where  the  property  of  a  foreign  corpora- 
tion within  the  state  is  attached  at  the  suit  of 
residents  of  the  state  of  the  corporation's  dom- 
icile in  an  action  on  a  contract  made  between 
the  parties  in  such  state,  the  affidavit  to  pro- 
cure the  attachment  stating  that  the  defendant 
has  no  proi)ertr  subject  to  execution  except 
the  property  attached,  the  attachment  will  not 
be  dissolved  on  an  affidavit  of  the  defendant 
merely  stating  that  it  is  amply  able  to  respond 
to  any  judgment  which  may  he  obtained  against 
it. 

4.  Where  a  complaint,  when  filed,  contains 
sufficient  averments  to  give  the  court  jurisdic- 
tion, and  an  attichment  of  the  defendant's  prop- 
erty is  rightfully  issued  thereon,  the  fact  that 
plaintiffs  demurretl  to  the  answer,  thereby  ad- 
mitting allegations  of  defense,  is  no  ground  for 
dissolving  the  attachment. 

Appeal  from  Superior  Court,  Spokane 
County;   Geo.  W.  Belt,  Judge. 

Action  by  H.  A.  Hunter  and  another 
against  the  Wenatchee  Land  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Charles  A.  Murray  and  Happy  &  Hind- 
man,  for  appellant.  Mark  F.  Mendenball 
and  Graves  &  Graves,  for  respondents. 

DUNBAR,  J.  The  complaint  alleges.  In 
substance,  that  plaintiffs  are  residents  of 
Minnesota,  and  that  the  defendant  Is  a  cor- 
poration doing  business  In  Minnesota;  that 
the  defendant  had  a  contract  to  purchase 
certain  lands  In  the  state  of  Washington,  and 
entered  Into  a  contract  with  the  plaintiffs, 
whereby  the  plaintiffs  were  given  an  agency 
for  the  exclusive  sale  of  the  lands  for  a  term 
of  three  years;  that  before  said  term  ex- 
pired the  defendant  sold  the  timber  on  said 
land;  that  the  plaintiffs  bad  expended  a 
large  amount  of  money  in  ascertaining  tho 
value  of  the  land  and  of  the  amount  of  tim- 
ber on  the  same,  to  wlt^  the  sum  of  $10,- 
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000,  and  this  case  was  brougbt  for  dam- 
ageB  In  the  sum  of  $87,500;  alleging  that  the 
contract  for  the  sale  of  timber  was  a  breach 
of  the  contract  of  agency,  and  that  plain- 
tifTs  were  entitled  to  recover  that  amount. 
The  action  was  begun  by  filing  a  complaint 
In  the  superior  court  of  Chelan  county  on 
the  24th  day  of  February,  1903.  Also,  on 
said  24th  day  of  February,  1903,  a  writ  of 
attachment  was  caused  to  be  issued,  which 
writ  of  attachment  was  on  said  day  levied 
upon  the  property  described  in  the  plain- 
tiffs* complaint,  which  was  the  only  prop- 
erty In  the  state  of  Washington  in  which  the 
defendant  had  any  interest.  Attachment 
was  procured  upon  the  ground  that  the  de- 
fendant was  a  foreign  corporuflon  and  a 
nonresident  of  the  state  of  Washington.  No 
service  of  process  uad  been  had  prior  to  the 
filing  of  the  complaint.  The  only  service 
that  had  been  made  was  by  service  on  the 
secretary  and  treasurer  of  the  defendant  at 
Minneapolis  in  Minnesota.  Defendant  com- 
plains that  this  service  was  insufficient,  and 
that  the  court  obtained  no  Jurisdiction  over 
the  subject-matter  or  the  person  of  the 
defendant,  and  defendant,  appearing  spe- 
cially for  the  purpose  of  the  motion,  moved 
to  quash  and  set  aside  the  pretended  service 
of  summons;  the  contention  being  that  sec- 
tion 4877,  Ballinger's  Ann.  Codes  &  St..  pro- 
vides that  service  may  be  made  by  publica- 
tion when  the  defendant  is  a  foreign  corpora- 
tion and  has  property  within  the  state;  that 
the  above  is  the  only  provision  made  for 
the  service  upon  a  foreign  corporation  out- 
side of  the  state,  and  the  only  provision 
contained  in  the  statute,  unless  it  can  be 
found  in  section  4879,  which  provides  that 
personal  service  on  the  defendant  out  of 
the  state  shall  be  equivalent  to  service  by 
publication.  This  proposition.  It  seems  to 
U8,  has  been  squarely  passed  upon  by  this 
court  in  the  case  of  Jennings  v.  Rocky  Bar 
Gold  Mining  Co..  29  Wash.  726.  70  Pac.  136, 
where  the  court  said:  "The  question  here  is 
whether  the  affidavit  for  publication  of  sum- 
mons required  by  section  4S77,  Ballinger's 
Ann.  Codes  &  St,  is  a  prerequisite  to  per- 
sonal service  upon  the  defendant  out  of  the 
state.  The  right  to  subject  property  within 
the  state  to  the  Jurisdiction  of  its  courts 
is  undoubted.  If  property,  real  or  personal. 
Is  appropriately  placed  within  the  dominion 
of  the  court,  then  the  Jurisdiction  becomes 
complete  to  adjudicate  all  controversies  and 
all  rights  In  and  to  such  property.  The  Leg- 
islature has  provided  a  constructive  notice 
to  all  persons  having  an  interest  in  the 
property.  Such  constructive  notice  must  be 
given  strictly  under  the  provisions  of  the 
statute.  But  section  4879,  Ballinger's  Ann. 
Codes  &  St.,  provides  for  personal  service 
out  of  the  state,  and  declares  it  shall  be 
eqniyalent  to  service  by  publication.  Thus 
such  personal  service  out  of  the  state  is 
declared  sufficient  notice  when  the  court 
has  assumed  control  of  the  property  within 


the  state.  This  section  itself  prescribes  that 
such  service  is  constructive  notice,  and  does 
not  require  the  affidavit  made  necessary  In 
service  by  publication."  The  intention  of 
the  statute  is  so  plainly  expressed,  and  has 
been  so  squarely  passed  upon  by  this  court, 
that  we  do  not  feel  called  upon  to  again  en- 
ter into  a  discussion  of  that  proposition,  but 
are  satisfied  with  wliat  was  said  in  that 
case,  which  we  consider  conclusive  of  the 
propositions  raised  in  this. 

A  demurrer  was  interposed  to  the  com- 
plaint, which  was  overruled.  Defendant 
answered,  setting  up  certain  affirmative  de- 
fenses, among  which  was  that,  under  the 
laws  of  Minnesota,  as  shown  by  numerous 
decisions  of  the  Supreme  Court  of  that  state,, 
the  contract  set  forth  in  the  plaintiffs'  com- 
plaint was  not  a  contract  under  which  the 
plaintiffs  could  recover,  for  the  reason  that 
the  law  of  the  state  was  that  under  the  pro- 
visions of  such  contract  the  owner  of  the 
pi-operty  had  a  right  to  sell  it  himself  at 
any  time  before  it  was  actually  sold  by  the 
agent,  and  that  the  right  to  sell  was  ex- 
clusive only  as  to  any  one  other  than  the 
owner;  and  that,  therefore,  the  owner  liav- 
Ing  a  right  to  sell,  there  had  been  no  breach 
of  the  contract  on  the  part  of  the  owner, 
and  consequently  there  could  be  no  damagoir, 
either  by  omission  or  otherwise.  To  this 
affirmative  defense  the  plaintiffs  interposed 
a  demuiTcr,  which  was  sustained  by  the 
court.  The  plaintiffs  then  moved  to  dissolve 
the  attachment.  This  motion  was  denied 
by  the  court.  Exception  was  taken  and  al- 
lowed, and  from  the  ruling  of  the  court  In 
denying  the  motiou  to  dissolve  the  attach- 
ment thl^  appeal  is  taken. 

It  is  insisted  by  the  appellant  that,  If  the 
complaint  does  not  state  a  cause  of  action, 
the  court  having  no  Jurisdiction  over  the 
subject-matter  or  the  person  of  the  appel- 
lant, the  attachment  must  necessarily  fall, 
which  is  no  doubt  true.  The  assumption 
that  the  complaint  does  not  state  a  cause 
of  action  and  that  the  court  did  not  have 
Jurisdiction  is  based  upon  the  fact  that  the 
parties  to  the  action  were  nonresidents  of 
this  state,  and  therefore  had  no  right  to 
bring  the  action  in  this  state,  but  should  be 
relegated  by  the  courts  of  tills  state  to  the 
courts  of  the  state  where  the  contract  was 
made,  and  where  the  parties  reside.  I'pon 
this  question  of  the  rights  of  aliens  to  liti- 
gate in  the  courts  of  different  states  there  is 
a  wilderness  of  authority  and  a  great  di- 
versity of  Judicial  opinion,  some  courts  hold- 
ing that,  In  the  absence  of  statutory  provi- 
sion, foreign  corporations  are  suable  in  do- 
mestic tribunals  only  upon  causes  of  action 
arising  within  the  Jxirisiliction;  while  others 
hold  that  it  is  an  absolute  constitutional 
right  of  the  citizen  of  any  state  to  seek  re- 
dress In  the  proper  court  of  any  state,  re- 
gardless of  the  question  of  residence:  while 
still  others  hold  that  it  is  altogether  a  ques- 
tion of  comity,  and  depends  entirely  upon 
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the  attitude  of  the  particular  state  on  that 
question.  It  may  be  conceded,  we  think, 
that  the  general  rule  Is  that.  If  it  appears 
that  the  action  is  brought  by  the  alien  in  a 
foreign  Jurisdiction  for  the  purpose  of  ol)- 
taining  any  undue  advantage  in  that  Juris- 
idiction,  the  courts  will  not  lend  themselves 
to  the  investigation  and  determination  of 
such  a  case:  and  it  is  contended  by  the 
appellant  that  such  is  the  case  shown  here; 
that,  by  reason  of  the  laws  of  Minnesota 
preveutlng  a  recovei-y  by  the  respondents 
under  the  state  of  facts  set  forth  in  the  com- 
plaint, the  respondents  will  obtain  an  ad- 
vantage, and  be  liable  to  obtain  a  Judgment 
which  they  could  not  obtain  In  the  domestic 
tribunal.  It  Is  further  urged  that  the  wit- 
nesses are  all  in  the  state  of  Minnesota, 
and  that  it  will  be  burdensome  to  bring 
them  so  great  a  distance  to  try  this  cause. 
Some  affidavits  are  presented  in  support  of 
the  proposition  first  discussed.  There  seems, 
to  our  mind,  to  be  no  particular  merit  in  the 
first  proposition  urged,  for  it  has  been  the 
uniform  holding  of  this  court.  In  harmony 
with  the  holdings  of  all  other  courts,  that 
the  law  of  the  state  where  the  contract 
was  made  will  be  the  governing  law  in  the 
adjudication  of  the  ease  In  the  state  where 
the  trial  is  had.  That  being  the  case,  no 
benefit  would  accrue  to  the  respondents  by 
trying  out  their  case  in  this  Jurisdiction, 
for  the  presumption  cannot  be  Indulged  that 
this  tribunal  would  not  recognize  and  respect 
the  laws  of  Minnesota.  On  the  question  of 
costs  this  case  involves  a  large  amount  of 
money,  and  its  determination  depends  most- 
ly upon  the  construction  of  legal  documents, 
rather  than  upon  the  testimony  of  witnesses, 
and  It  does  not  seem  to  us  that  any  great 
amount  of  hardship  would  t>e  Imposed  by 
tryhig  the  cause  here.  But,  in  addition  to 
this,  the  property  which  is  the  subject  of 
the  controversy  is  In  this  Jurisdiction,  and, 
while  the  affidavit  of  the  appellant  states 
that  it  Is  amply  able  to  resiwnd  to  any  Judg- 
ment which  may  be  obtained  against  it, 
there  Is  no  siiowing  or  statement  in  said 
affidavit  that  the  property  which  could  be 
relied  upon  to  respond  to  the  Judgment,  if 
one  should  be  obtained,  is  in  Minnesota. 
Everything  that  is  set  forth  in  the  affidavit 
might  be  true,  and  not  be  in  conflict  with 
the  affidavit  furnished  by  the  respondents 
that  this  appellant  has  no  property  subject 
lo  execution  excepting  the  property  which 
is  the  subject  of  this  controversy,  and  which 
is  located  in  this  state.  So  that,  under  all 
the  circumstances  of  this  case,  we  do  not 
think  that  we  would  be  Justified  in  denying 
the  aid  of  the  courts  to  the  respondents  in 
tlie  prosecution  of  their  alleged  rights. 

It  is  again  contended  by  the  appellant 
^ha(t  the  affirmative  defense  Is  a  good  defense, 
:l)ecause  it  alleges  that  under  the  laws  of 
.Minnesota  the  contract  cannot  be  enforced; 
•and  because  the  respondents  demurred  to 
that  de.f.ense,  thereby  admitting  the  allega- 


tions of  the  defense  to  be  true,  that  it  Is 
therefore  conclusive  that  no  cause  of  action 
lies  in  this  case,  and  that  therefore  the  at- 
tachment must  be  dissolved.  We  do  not  see 
our  way  clear  to  enter  into  a  discussion  of 
whether  or  not  the  court  erred  in  its  ruling 
in  sustaining  the  respondents'  demurrer  to 
the  answer,  for  the  action  of  the  court  in 
that  respect  has  not  been  appealed  from. 
But  the  test  of  the  Jurisdiction  was  the  status 
of  the  case  at  the  time  the  action  was  com- 
menced, and  if  there  was  sufficient  in  the 
complaint  when  It  was  filed  to  give  the 
court  Jurisdiction,  the  attachment  was  right- 
fully issued,  and  no  subsequent  proceeding 
In  the  court  could  affect  its  standing. 
The  Judgment  Is  affirmed. 

FULLERTON.  C.  J.,  and  ANDERS,  HAD- 
LBY,  and  MOUXT,  JJ.  concur. 


HENRY  V.  FLYNN  et  al. 

(Supreme    Court    of    Washington.      Jan.    5, 

1005.) 

contbactob's  bond— notice  to  subbtt— ex- 
tension  of  time— k.nowledlie  of  default 
— li.mitatio.ns  —  judgmenis}  in  lien  suits 
—estoppel  of  subetie8. 

1.  Under  a  contractor's  Iwnd  providing  that 
the  surety  be  notified  in  writing  of  any  act  of 
the  contractor  which  may  involve  a  loss  for 
which  the  surety  is  responsible  immediately 
after  the  obligee  knows  thereof,  the  obligee, 
though  knowing  of  the  contractor's  probable 
default  as  to  paying  claims  for  labor  and  mate- 
rial, need  not  give  such  formal  notice,  where 
the  surety  already  knows  the  fact,  and  is  act- 
ing on  auch  knowledge  for  its  own  protection. 

2.  Extension  of  time  for  a  contractor  to  com- 
plete the  work  does  not,  in  the  absence  of  a 
showing  of  damage  therefrom,  release  the  com- 
pensated surety  on  his  hond  from  liability  for 
his  failure  to  pay  claims  for  labor  and  material. 

3.  The  owner  of  a  building  need  not  neces- 
sarily have  knowledge  of  default  of  the  contract- 
or in  making  payments  for  labor  and  material, 
on  acquisition  of  which  knowledge  the  con- 
tractors bond  required  the  owner  to  give  writ- 
ten notice  to  the  surety,  merely  because  the 
surety  requested  him  to  make  the  contract  pay- 
ments to  it,  instead  of  the  contractor,  this  re- 
quest being  accompanied  by  the  statement  that 
the  surety  apprehended  no  trouble,  but  that  this 
course  was  adopted  as  a  mere  matter  of  pre- 
caution. 

4.  Where  the  surety  on  a  contractor's  bond 
has  notice  of  the  pendency  of  lien  suits  for  la- 
bor and  material  which  the  contractor  failed  to 
8atisl:y,  and  is  tendered  the  defense  thereof,  it 
is  estopped  to  assert  that  the  judgments  ol)- 
tained  tlierein  are  not  correct,  in  the  absence  of 
a  showing  of  fraud  or  collusion. 

."j.  The  condition  of  a  contractor's  bond  that 
suit  thereon  be  brought  within  six  months  after 
breach  of  the  contract  is  satisfied  by  suit  witli- 
in  six  montlis  after  the  owner  knew  of  a  breach 
by  failure  to  pay  labor  and  material  claims. 

Appeal  from  Superior  Court,  King  County; 
Artliur  E.  Griffin,  Judge. 

Action  by  James  Henry  against  Thomas 
F.  Flynn  and  another.  Judgment  for  plain- 
tiff. Defendant  surety  company  appeals. 
Affirmed. 

Root,  Palmer  &  Brown,  for  appellant. 
James  B.  Murphy,  for  respondent 
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HAPLEY,  J.  This  Is  an  action  upon  a 
contractors'  Indemnity  bond.  The  complaint 
shows  that  the  contract  price  for  the  con- 
struction was  $5,940,  and  avers  that  the  con- 
tractor violated  the  terms  of  the  contract  by 
falling  to  pay  the  claims  for  labor  and  ma- 
terial which  entered  into  the  construction, 
and  thereby  allowing  such  claims  to  be  as- 
serted against  the  property  to  the  extent  of 
$3,314.06  in  excess  of  the  contract  price.  It 
Is  also  averred  that  Immediately  after  such 
default  became  known  to  the  property  own- 
er he  duly  notified  the  surety  company  there- 
of, and  demanded  that  It  pay  or  cause  to  be 
paid  the  asserted  demands,  and  should  save 
him  harmless  therefrom.  Demands  as  as- 
serted in  various  filed  lien  notices  are  set  out, 
and  it  is  alleged  that  suits  were  brought  to 
foreclose  the  same;  that  immediately  there- 
after the  property  owner  notified  the  surety 
company  in  writing  thereof,  tendered  it  the 
defenses  to  said  actions,  and  demanded  that 
It  should  defend  the  same,  and  save  the  own- 
er harmless  from  the  expense  of  such  de- 
fenses; that  the  surety  failed  and  refused  to 
interpose  any  defenses  or  to  assume  any  ex- 
t)ense  in  connection  therewith;  that  the  own- 
er was  compelled  to  employ  counsel  and  In- 
terpose defenses  to  said  actions,  and  that  he 
did  all  that  conld  properly  be  done  to  protect 
the  premises  against  said  claims;  that  said 
actions  were  tried,  and  resulted  In  Judgments 
establishing  the  liens,  together  with  attor- 
ney's fees  and  costs,  aggregating  the  sum 
of  $3,746.04;  that  the  owner  was  thereupon 
compelled  to  pay  and  did  pay  and  satisfy 
said  judgment  Hens,  and  that  he  also  Incur- 
red an  additional  expense  of  $200  as  attor- 
ney's fees  in  the  defense  of  said  actions.  It 
is  further  alleged  that  before  the  last  pay- 
ment under  the  building  contract  was  made 
the  surety  company,  through  its  duly  au- 
thorized agents,  requested  that  payments  un- 
der the  contract  should  be  made  to  said 
agents,  and  that  for  some  time  prior  to  the 
completion  of  the  building  said  agents  re- 
ceived the  money  due  the  contractor,  and 
disbursed  it  in  satisfaction  of  claims  against 
the  building,  as  the  surety  company  directed; 
all  with  the  consent  of  the  contractor.  The 
answer  denies  generally  the  material  aver- 
ments of  the  complaint  and  affirmatively  al- 
leges that  this  action  was  not  brought  within 
six  months  of  the  contractor's  default,  as  re- 
quired by  the  terms  of  the  bond.  The  cause 
was  tried  by  the  court  without  a  jury,  and 
resulted  In  a  judgment  against  the  surety  In 
the  sum  of  $4,165.07,  and  for  costs.  The 
surety  company  has  appealed. 

Several  assignments  of  error  relate  to  the 
same  general  subject,  and  will  be  discussed 
together.  The  local  representatives  of  ap- 
pellant in  Seattle  were  Calhoun,  Denny  & 
Ewlng,  while  Its  general  agents  were  Clem- 
ens &  O'Bryan,  located  In  Portland,  Or.  It 
Is  urged  that  the  court  erred  in  admitting  evi- 
dence tending  to  show  that  the  local  repre- 
sentatives waived  conditions  In  the  bond,  and 


In  holding  that  their  acts  were  binding  upon 
appellant.  The  bond  provides  that  the  sure- 
ty company  shall  be  notified  In  writing  of  any 
act  on  the  part  of  the  contractor  which  may 
Involve  loss  for  which  the  surety  Is  respon- 
sible; that  such  notice  shall  he  given  by  regis- 
tered letter  directed  to  said  Clemens  &  O'Bry- 
an immediately  after  the  occurrence  of  such 
act  shall  have  come  to  the  knowledge  of  the 
respondent.  It  Is  contended  that  knowledge 
of  the  contractor's  failure  to  meet  the  pay- 
ments due  for  labor  and  material  came  to 
respondent,  and  that  he  did  not  immediately 
notify  appellant  as  provided  in  the  bond. 
We  think  the  evidence  satisfactorily  shows 
that  respondent  was  not  advised  of  the  con- 
tractor's probable  default  until  he  was  noti- 
fied by  Calhoun,  Denny  &  Ewlng,  appellant's 
own  agents  In  Seattle,  that  they  desired  that 
the  payments  under  the  contract  should 
thereafter  be  made  to  them.  Instead  of  the 
contractor.  Even  then  it  was  stated  to  re- 
spondent fay  these  agents  of  appellant  that 
they  did  not  think  any  dlfllculty  would  arise 
about  the  payments,  but  as  a  matter  of  pre- 
caution they  desired  respondent  to  make  his 
payments  to  them,  so  they  conld  disburse  the 
money.  The  contractor  joined  In  the  request 
for  respondent  to  so  make  his  payments,  and 
this  course  was  pursued  from  some  time 
early  In  August  until  about  the  1st  of  the  fol- 
lowing October,  when  the  said  agents  noti- 
fied respondent  that  they  refused  to  receive 
and  disburse  any  further  payments.  The 
contract  in  terms  called  for  the  completion 
of  the  work  August  15th,  but  it  was  not  so 
completed,  and  the  work  was  continued  and 
the  payments  made  in  the  manner  aforesaid 
after  that  time.  It  is  contended  by  appel- 
lant that  no  authority  Is  shown  from  it  to 
Calhoun,  Denny  &  Ewlng,  the  agents  In  Seat' 
tie,  to  receive  and  disburse  the  money  as 
was  done.  It  la  not  disputed,  however,  that 
Clemens  &  O'Bryan,  the  general  agents  in 
Portland,  had  the  power  to  authorize  such  a 
course,  and  we  are  satisfied  from  the  evi- 
dence that  they  were  advised  from  time  to 
time  by  the  Seattle  agents  as  to  what  was 
being  done,  and  that  they  acquiesced  there- 
in. Thus  the  probable  default  of  the  con- 
tractor was  brought  home  to  appellant,  so 
that  it  had  actual  knowledge  thereof;  and. 
not  only  that,  but  It  approved  and  adopted 
what  It  deemed  to  be  a  good  course  In  view 
of  such  knowledge.  Even  If  respondent  had 
actually  known  of  the  contractor's  probable 
default.  It  was  not  necessary  that  the  formal 
notice  specified  In  the  bond  should  be  given 
when  appellant  already  knew  the  fact,  and 
was  acting  upon  its  knowledge  for  its  own 
protection.  Moreover,  as  we  have  said,  we 
do  not  think  it  appears  that  respondent  had 
any  intimation  of  the  probable  default  in  pay- 
ments until  he  received  It  from  appellant's' 
agents,  and  be  was  even  then  misled  by  their 
remark  that  they  thought  no  dlfllculty  would 
arise.  As  we  understand  the  record,  the  said 
Seattle  agents  were  the  only  representatives 
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of  appellant  In  the  state  of  Washington,  and, 
under  the  circumstances  we  have  detailed, 
together  with  the  evidence  before  us  concern- 
ing the  knowledge  of  the  general  agents  as 
to  what  was  being  done  and  as  to  their  di- 
rections in  the  premises,  we  think  the  Seattle 
agents  acted  by  authority  of  appellant.  The 
court  therefore  did  not  err  in  admitting  the 
criticised  evidence  and  in  holding  thereunder 
that  the  acts  of  the  Seattle  agents  were  by 
authority  of  appellant,  and  amounted  to  a 
waiver  of  the  necessity  for  the  formal  notice 
of  failure  to  pay  claims  against  the  property. 
That  the  acts  of  appellant's  agents  in  the 
premises  amounted  to  a  waiver  is  sustained 
by  the  following  autb<»-ltie8:  13  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  345;  Gushing  v.  Wil- 
liamsburg City  Fire  Ins.  Co.,  4  Wash.  538, 
30  Pac.  736;  Home  Ins.  Co.,  etc.,  v.  Myer,  93 
111.  271;  Harris  v.  Phoenix  Ins.  Co.  (Iowa)  52 
N.  W.  128;  German  Fire  Ins.  Co.  v.  Stewart 
(Ind.  App.)  42  N.  E.  280;  Sokes  r.  Amazon 
Ins.  Co.  (Md.)  34  Am.  Bep.  323.  In  the  last 
cited  case  the  court,  when  speaking  of  the 
subject  of  waiver,  said:  "New  is  it  neces- 
sary to  prove  an  express  agreement  to  waive. 
On  the  contrary,  it  may  be  infen-ed  from  the 
acts  and  conduct  of  the  Insurer  inconsistent 
with  an  intention  to  insist  upon  the  strict 
performance  of  the  condition." 

What  is  said  above  applies  also  to  the  ne- 
cessity for  formal  notice  of  failure  to  com- 
plete the  building  at  the  contract  time.  The 
evidence  shows  that  when  that  time  arrived 
the  work  was  still  in  progress,  and  both  the 
contractor  and  appellant,  through  its  said 
Agents,  were  working  In  harmony  in  the  en- 
deavor to  hasten  the  completion  and  close  the 
contract  without  loss.  To  that  end  they 
were  then  both  directing  the  respondent  as 
to  how  he  should  make  his  payments  under 
the  contract,  and  this  course  was  continued 
for  some  time  thereafter,  as  we  have  seen. 
Uespondent  might  have  complained  of  the 
failure  to  complete  the  building  on  time,  but 
lie  waived  the  default,  and  the  conduct  of  ap- 
pellant in  its  subsequent  supervision  and  re- 
ceipt and  disbursement  of  accruing  payments 
under  the  contract  shows  that  it  also  waived 
tlie  default,  and  impliedly,  at  least,  consent- 
wl  to  an  extension  of  the  time.  Moreover, 
this  record  discloses  no  attempt  to  show  that 
appellant  was  damaged  by  the  contractor's 
failure  to  complete  the  building  on  time. 
Oftpn  such  an  extension  may  result  in  actual 
l>eneflt  to  the  assured,  and,  since  no  damage 
is  shown  to  have  resulted  from  it  in  this  in- 
stance, It  is  not  ground  for  release  of  a  com- 
pensated surety,  within  the  decision  in  Cowles 
V.  U.  S..  etc..  Guaranty  Co.,  32  Wash.  120,  72 
Pac.  1032,  98  Am.  St.  Rep.  8.38. 

What  has  been  said  applies  to  the  futility 
of  a  formal  notice  of  probable  default  In  pay- 
ment of  labor  and  material  claims  when  ap- 
I>eIIant  was  already  advised  of  the  fact  and 
was  acting  thereon,  even  If  it  be  conceded 
that  respondent  was  in  possession  of  the  same 
knowledge.    The  court,  however,  found  as  a 


fact  that  respondent  gave  appellant  full  writ- 
ten notice  In  the  premises  in  all  respects  as 
required  by  the  bond  Immediately  after  the 
occurrence  of  the  acts  of  the  contractor 
which  might  Involve  loss  to  the  appellant  l>e- 
came  known  to  respondent  or  his  agent.  We 
think  the  finding  was  Justified  by  the  evi- 
dence, and  we  shall  not  disturb  it  It  is 
true,  as  a  matter  of  common  experience  it 
might  be  supposed  that  respondent's  suspi- 
cions would  at  least  have  been  aroused  when 
the  appellant  itself,  through  its  agents,  re- 
quested him  to  make  contract  payments  to 
them,  and  not  to  the  contractor  direct.  But 
it  will  be  remembered  that  he  was  at  the 
same  time  told  that  no  trouble  was  appre- 
hended by  appellant,  and  that  the  course  was 
adopted  as  a  mere  matter  of  precaution.  Tlie 
evidence  does  not  disclose  additional  direct 
knowledge  on  the  part  of  respondent  until  he 
was  notified  by  appellant's  agents  that  they 
refused  to  receive  and  disburse  further  pay- 
ments. The  written  notice  was  given  Immedi- 
ately thereafter  In  compliance  with  the  strict 
terms  of  the  bond.  Thus  the  court  seems  to 
have  decided  the  case  upon  the  theory  that 
the  necessary  notice  was  actually  given,  and 
not  upon  the  theory  that  the  notice  was  waiv- 
ed; but,  Inasmuch  as  the  record  contains 
much  evidence  t>earing  upon  the  subject  of 
waiver,  and  since  appellant  argnes  the  case 
as  if  the  matter  of  waiver  entered  Into  the 
com-t's  decision,  we  have  hereinbefore  dis- 
cussed that  subject 

The  appellant  also  assigns  as  error  that  the 
court  refused  the  Introduction  of  evidence 
as  to  the  value  of  the  claims  which  were  sat- 
isfied by  respondent,  and  also  refused  to  per- 
mit appellant  to  show  that  certain  of  the 
claims  reduced  to  judgment  were  neither 
binding  nor  valid  against  respondent's  prop- 
erty. This  point  was  decided  against  appel- 
lant's contention  in  Friend  v.  Balston,  35 
Wash.  422,  77  Pac  794.  It  was  there  held 
that  when  the  surety  has  had  due  notice  of 
the  pendency  of  the  Hen  suits,  and  has  been 
tendered  the  defense  thereof,  It  Is  estopped 
from  asserting  that  the  judgments  are  not 
correct  In  the  absence  of  a  showing  that  they 
were  obtained  by  fraud  or  collusion,  and  not 
in  good  faith.  No  such  showing  Is  made 
here.  The  evidence  shows  that  appellant  was 
duly  notified  of  tlie  pendency  of  the  Hen 
suits,  and  was  tendered  the  defense  there^ 
of,  but  that  It  declined  to  participate  there- 
in. 

Appellant  does  not  directly  assign  that  the 
court  erred  In  holding  that  this  suit  was 
brought  within  six  months  of  the  first  breach 
of  the  contract,  as  provided  in  the  bond,  but 
that  subject  was  made  an  Issue  by  the 
pleadings,  and  Is  probably  involved  in  the  as- 
signment that  the  court  erred  in  refusing  a 
nonsuit.  The  action  was  brought  within  six 
months  of  the  time  the  work  was  to  be  com- 
pleted, and  was  therefore  within  the  con- 
tract time,  as  far  as  that  breach  of  the  con- 
tract was  concerned.    Under  the  court's  find- 
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log  as  to  knowledge  on  tbe  part  of  respond- 
ent of  the  breach  by  failure  to  pay  labor  and 
material  claims,  the  action  was  also  brought 
far  within  six  months  of  the  time  respond- 
ent came  into  possession  of  such  knowledge. 
The  judgment  is  affirmed. 

FULLERTON,  C.  J.,  and  MOUNT,  AND- 
EBS,  and  DUNBAR,  JX,  concur. 


McKINLEY  et  al.  v.  MORGAN. 

(Supreme    Court   of   Washington.      Jan.    5, 

1905.) 

BAMKBUPTCT— riSDINO  OF  EXEMPTION— QUIET- 
ING TITLB— COMPLAINT— POSSESSION- 
OBJECTION  NOT  MADE  BELOW. 

1.  A  finding  in  an  action  to  quiet  title  to  land 
that  it  had  oeen  found  exempt  in  bankruptcy 
proceedings,  in  which  it  was  listed,  la  warrant- 
ed by  the  finding  of  tbe  referee  in  bankniptcy, 
"It  appearing  that  the  schedules  of  the  bank- 
rupt disclose  no  assets  except  such  as  are  claim- 
ed exempt,  and  found  by  tbe  court  to  be  ex- 
empt,   ♦    *    ♦    It  is  ordered." 

2.  The  statement  of  the  complaint  in  an  ac- 
tion to  quiet  title  that  plaintiffs  are  entitled  to 
the  immediate  possession  of  the  premises  does 
not  necessarily  show  they  do  not  have  posses- 
sion. 

3.  It  cannot,  on  appeal,  in  an  action  to  quiet 
title,  tried  on  the  merits,  be  objected  for  the 
first  time  that  tbe  facts  as  to  possession,  show- 
ing no  adequate  remedy  by  ejectment,  do  not 
appear  from  the  pleadings  or  evidence. 

Appeal  from  Superior  Court,  Whitman 
County;    8.  J.  Chadwick,  Judge. 

Action  by  Frank  R.  McKinley  and  others 
against  Dan  Morgan.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

Thomas  Nelll,  for  appellant.  H.  E.  Fos- 
ter and  John  Pattison,  for  respondents. 

DUNBAR,  J.  This  is  an  action  to  quiet 
title — ^brought  by  the  respondents  against 
the  appellant — to  certain  lots  of  land  in 
the  town  of  Oakesdale,  in  Whitman  county. 
Wash.  The  complaint  makes  the  ordinary 
allegations  In  cases  of  this  kind.  The  de- 
fendant answered,  in  substance,  that  he  had 
obtained  title  to  the  land  In  dispute  by  pur- 
chase at  execution  sale  on  Judgment  ren- 
dered against  the  respondents  in  faror  of 
J.  Ogle,  trustee;  said  Judgment  liaving  been 
assigned  in  writing  to  the  appellant.  The 
reply  alleged  the  discharge  of  the  appellant 
In  bankruptcy  by  the  United  States  bank- 
ruptcy court  at  Seattle,  Wash.,  and  alleged 
that  the  property  in  dispute  had  been  set 
aside  as  exempt  property  by  the  referee  in 
bankruptcy  in  said  bankrupt  proceedings. 
tJiK>n  the  issues  made  by  the  pleadings  and 
the  stipulated  facts.  Judgment  was  entered 
In  favor  of  the  plaintiffs  as  prayed  for. 
The  substantial  finding  made  by  the  court, 
so  far  as  the  matter  in  controversy  is  con- 
cerned, is  that  the  said  bankruptcy  court 
duly  and  regularly  set  aside  to  the  said 
Frank  R.  Mcliinley,  one  of  the  plaintiffs 
herein,  all  of  the  property  In  controversy  in 


this  action,  as  exempt  to  Mm,  and  tiiat  the 
said  order  and  Judgment  of  the  said  Dis- 
trict Court  of  tbe  United  States  for  the 
Western  District  of  Washington  was  conclu- 
sive In  said  matter.  The  contention  of  the 
appellant  is  that  this  finding  was  not  Jus- 
tified by  tbe  facts,  and  that  the  conclusion 
that  the  txinkruptcy  court  had  set  aside  as 
exempt  this  property  to  Frank  R,  McKinley 
was  a  conclusion  of  law  that  was  not  based 
upon  the  facts  in  the  case.  Tbe  court  found 
— ^and  there  Is  no  controversy  on  tliat  sub- 
ject— that  the  petition  in  bankruptcy  was 
duly  filed;  that  the  lots  in  controversy  were 
listed  and  claimed  as  exempt  under  the  said 
bankruptcy  act  The  following  finding  was 
made  by  the  referee  in  bankruptcy:  "It  ap- 
pearing that  the  schedules  of  the  bankrupt 
disclose  no  assets  except  such  as  are  claim- 
ed exempt,  and  found  by  the  court  to  be  ex- 
empt; that  no  creditor  has  appeared  at  the 
first  meeting;  that  the  appointment  of  a 
trustee  for  the  bankrupt's  estate  is  not  now 
desirable — ^It  is  ordered  that  until  the  fur- 
ther order  of  the  court  no  trustee  will  be 
appointed  and  no  further  meeting  of  the 
creditors  be  called."  It  appears  from  the 
complaint,  and  is  not  disputed,  that  more 
than  a  year  has  elapsed  since  this  order 
was  made,  but  it  is  contended  that  this 
order  of  the  referee  in  bankruptcy  does  not 
Justify  tbe  conclusion  that  the  property  had 
been  found  to  be  exempt  by  the  court.  This 
branch  of  the  case  falls  squarely  within  the 
rule  announced  by  this  court  in  Smalley  r. 
Laugenour,  30  Wash.  307,  70  Pac.  786, 
where  It  was  held  that,  a  bankrupt  being 
obligated  to  schedule  all  his  property  in  bis 
petition  for  bankruptcy — that  claimed  as  ex- 
empt as  well  as  that  not  so  claimed — the 
bankruptcy  court  has  Jurisdiction  to  pass 
upon  the  character  of  all  his  property,  and 
set  apart  the  exemptions  allowed  by  law; 
that  the  Supreme  Court  being  empowered 
by  the  bankruptcy  act  to  prescribe  all  nec- 
essary rules  for  carrying  it  into  effect,  and 
having  provided  by  rule  that  no  trustee 
need  be  appointed  in  certain  cases,  the  fail- 
ure to  appoint  a  trustee  under  such  circum- 
stances would  not  affect  the  Jurisdiction  of 
the  bankruptcy  court  to  make  a  valid  order 
with  reference  to  the  bankrupt's  exempt 
property.  It  was  also  held  In  that  case  that 
a  judgment  In  a  bankruptcy  court  relates 
back  to  the  institution  of  the  bankruptcy 
proceedings,  and,  where  it  had  adjudged  cer- 
tain property  exempt  from  debts  as  a  home- 
stead, a  sale  in  the  state  courts  of  such  prop- 
erty under  execution  was  void,  although  tlie 
execution  sale  was  prior  to  the  award  of  ex- 
emption in  bankruptcy,  but  subsequent  to 
the  Initiation  of  the  proceedings.  This  prop- 
osition, however,  we  do  not  understand  to 
be  disputed  by  tbe  appellant;  but  we  think 
the  statement  of  the  court  that  "it  ap- 
pears that  the  schedule  of  the  bankrupt  dis- 
closes no  assets  except  such  as  are  claim- 
ed exempt,  and  found  by  the  court  to  be 
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exempt,"  warranted  the  trial  court  In  the 
Qndlng  that  the  property  had  been  pronoun- 
ced exempt  by  the  referee  In  bankruptcy, 
and  that  the  language  is  not  susceptible  of 
any  other  construction. 

The  remaining  assignment  of  error  Is  that 
the  court  could  not  enter  the  kind  of  Judg- 
ment that  was  entered  in  this  case,  for  the 
reason  that  the  amended  complaint  alleges 
that  respondents  are  entitled  to  the  imme- 
diate possession  of  said  premises,  and  everj' 
part  thereof;  and  It  Is  argued  that,  if  they 
were  entitled  to  Immediate  possession  then, 
they  did  not  have  possession,  and  that  con- 
sequently this  was  properly  an  action  in 
ejectment,  and  not  an  action  to  quiet  title. 
We  do  not  think  that  it  necessarily  follows, 
from  the  statement  that  they  are  entitled 
to  the  immediate  possession  of  said  prem- 
ises, that  they  do  not  have  possession,  for 
their  right  to  possession  would  he  one  of  the 
questions  in  issue  in  this  case,  under  the 
pleadings,  and  it  might  become  important 
for  them  to  show  that  they  had  the  right 
to  possession.  But  it  is  contended,  under 
the  doctrine  announced  in  Spithlll  v.  Jones, 
3  Wash.  290,  28  Pac.  531,  which  was  to  the 
effect  that  an  action  to  quiet  title  would  not 
lie  where  the  plaintiff  was  out  of  posses- 
sion, that  an  action  to  quiet  title  should  be 
dismissed  for  want  of  equity  where  there 
was  no  proof  showing  that  plaintiff  was  in 
possession  of  the  land  in  question,  or  that 
the  same  was  unoccupied  by  any  person. 
This  is  a  case  with  which  this  court  has 
never  been  entirely  satisfied,  and  we  do  not 
care  to  extend  the  doctrine  there  announced. 
But  even  if  it  did  not  appear  from  either  the 
pleadings  or  the  proof  in  this  case  that  the 
land  was  in  the  possession  of  the  plain- 
tiff, or  that  it  was  unoccupied  by  any  person, 
we  think  the  appellant  is  estopped  from  rais- 
ing this  question  here,  under  the  rule  an- 
nounced In  Bates  v.  Drake,  28  Wash.  447, 
08  Pac.  961.  There  it  was  said,  in  speak- 
ing of  Spithlll  T.  Jones,  that  "It  is  clear, 
however,  from  the  opinion  as  a  whole,  that 
the  court  did  not  mean  by  Its  use  of  this 
term  that  it  was  without  jurisdiction  or 
power  to  determine  the  subject-matter  of 
the  controversy  between  the  parties,  or  that 
a  judgment  entered  therein  would  have  been 
void,  but  meant,  rather,  that  equity  would 
not  entertain  a  suit  to  quiet  title  where  the 
plaintiff  had  an  adequate  remedy  at  law, 
and  that  he  bad  such  adequate  remedy  in 
that  case  by  an  action  of  ejectment  against 
the  person  In  possession.  In  other  words,  it 
was  held  that  the  plaintiff  had  mistaken  his 
form  of  action,  and  the  court  would  not  per- 
mit him  to  maintain  It  over  the  objection  of 
the  defendant.  And  this  must  be  so,  from 
the  nature  of  the  objection.  The  fart  that 
the  plaintiff  Is  or  is  not  in  possession,  or 
that  the  land  is  or  is  not  vacant,  does  not 
affect  the  Jurisdiction  of  the  court  to  de- 
termine the  subject-matter  of  the  contro- 
versy iKJtween  the  parties,  nor  does  It  affect 


the  merits  of  that  controversy,  but  affects 
only  the  plaintiff's  right  to  have  the  merits 
of  the  controversy  determined  in  that  par- 
ticular form  of  action.  Being  so,  it  is  a 
right  which  the  defendant  can  waive;  and, 
when  he  does  so,  and  consents  to  a  trial 
upon  the  merits,  the  judgment  entered  there- 
in 18  not  void,  or  voidable  even,  except  for 
errors  committed  in  the  course  of  the  trial 
which  would  render  the  judgment  voidable, 
were  the  plaintifTs  right  to  maintain  the  ac- 
tion absolute."  In  this  case  this  question 
was  not  raised,  but  the  defendant  answered 
on  the  merits  of  the  case,  and  allowed  the 
issues  to  be  tried  out,  and  Judgment  ren- 
dered without  objection.  Counsel  says  in 
answer  to  this  proposition  that  the  com- 
plaint was  one  that  was  not  demurrable,  be- 
cause it  stated  a  cause  of  action.  But  ac- 
cording to  his  contention,  it  did  not  state 
a  cause  of  action  in  equity,  no  Jury  was  de- 
manded, no  objection  raised  to  the  equita- 
ble cognizance  of  the  court,  and  it  Is  now 
too  late  to  raise  such  objections  here. 
The  judgment  is  affirmed. 

FULLERTON.  C.  J.,  and  AXDERS,  HAD- 
LEY,  and  MOUNT,  JJ.,  concur. 


WILKINSON  V.  ANDERSON-TAYLOR  CO. 
(Supreme  Court  of  t'tah.     Dec.  31,  lfK)4.) 

BANKHUPTCY— PBEFEBENCE— StJITS   TO    BECOVER 
— INSTBUCnONS. 

1.  When  the  instructions  given  are  fair  and 
cover  the  entire  case,  and  properly  submit  it 
to  the  jury,  it  is  not  error  to  refuse  to  instruct 
further. 

2.  In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  preference,  a  charge  that  plaintiff  must 
establish  that  the  bankrupt  was  insolvent  at  the 
time  of  the  transactions  complained  of:  that 
the  result  of  the  preference  was  to  give  defend- 
ants a  greater  percentage  of  their  claim  than 
any  other  creditor  of  the  same  class ;  that  de- 
fendants had  reasonable  cause  to  believe  that 
such  was  intended,  and  that  such  transactions 
occurred  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy :  and  that  all  such  facts 
must  be  established  by  preponderance  of  the 
evidence  (which  phraiie  was  explained) ;  togeth- 
er with  a  furtlier  instruction  defining  "insol- 
vency'' in  the  language  of  Bankr.  Act  July  1, 
1898.  c.  541.  $  1,  subd.  15,  30  Stat.  544  [V.  S. 
Comp.  St.  1901,  p.  3419],  as  insufficiency  of  the 
debtor's  property  to  pay  his  debts — fairly  cov- 
ered the  entire  case,  and  properly  submitted  ir 
to  the  jury. 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  E.  J.  Wilkinson  against  the  An- 
derson-Taylor Company,  a  copartnership 
composed  of  Joseph  Anderson  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Wilson  &  Smith,  for  appellants.  W.  R. 
Hutchinson,  for  respondent. 

BASKIN,  C.  J.  This  is  an  appeal  from  a 
vewlict  and  judgment  of  the  district  court  of 

11 1.  state  V.  Morgan.  27  Utah,  103,  74  Pac.  626; 
State  v.  Haworth,  24  UUb,  398,  68  Pac.  US. 
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Salt  Lake  county  In  favor  of  respondent  and 
against  appellants  for  the  sum  of  $451.51  and 
costs.  The  tacts  of  the  case  disclose  that 
the  respondent  was  appointed  trustee  In 
bankruptcy  of  the  Star  Grocery  Company, 
of  Salt  Lake  City,  Utah,  on  October  26,  1901; 
that  the  appellants  at  that  time  were  con- 
ducting a  wholesale  grocery  business  in  the 
same  city;  that  on  the  6th  of  September, 
1001,  the  Star  Grocery  Company  was  indebt- 
ed to  the  appellants  for  goods  purchased  from 
appellants  a  short  time  before;  that  on  that 
date  Joseph  Anderson,  manager  of  the  ap- 
I>ellant  copartnership,  made  demand  upon 
said  company  for  payment  of  the  amount 
due;  that  be  pressed  the  manager  of  said 
company  for  payment,  and  that  finally  the 
manager  wrote  out  a  check  for  ?75,  consent- 
ing that  Mr.  Anderson  should  take  back 
some  goods  that  had  been  delirered  to  them 
a  few  days  before,  and  gave  him  an  order 
on  one  Lew  Knight  for  $136;  that  the  next 
day  the  Star  Grocery  Company  was  attach- 
ed, and  its  place  of  business  closed  up,  and 
afterwards  a  petition  in  bankruptcy  was  filed 
against  the  company,  and  they  were  adjudi- 
cated bankrupt;  that  this  suit  was  brought 
by  the  trustee  to  recover  from  the  Anderson- 
Taylor  Company  the  amounts  so  paid  and  re- 
ceived. During  the  progress  of  the  trial,  and 
in  due  time,  the  appellant  requested  the  court 
to  give  the  Jury  certain  instructions.  The 
•court  refused  to  give  any  of  the  instructions 
requested  by  the  defendant,  but,  instead, 
save  other  and  different  instructions.  The 
appellants  excepted  to  the  refusal  of  the 
court  to  give  the  instructions  requested. 
The  appellants  requested  the  court  to  instruct 
the  Jury  that,  before  they  could  find  the  is- 
sues for  the  plaintiff,  they  mtist  find  that  the 
payments  made  to  the  defendants  by  the 
Star  Grocery  Company  were  intended  to  en- 
able the  defendants  to  obtain  a  greater  per- 
centage of  their  debts  than  the  other  credit- 
ors, and  that  such  intention  was  a  material 
element.  The  court  was  also  requested  to 
Instruct  the  Jury  that  a  person  might  not  be 
:able  to  pay  his  debts  when  they  become  due, 
and  yet  be  perfectly  solvent,  and  that  the 
mere  fact  that  the  Star  Grocery  Company 
was  not  able  to  meet  its  obligations  in  the 
ordinary  course  of  business  would  not  Justify 
the  Jury  In  finding  that  the  company  was  in- 
solvent. The  refusal  of  the  court  to  give 
these  requests  is  assigned  as  error. 

Instead  of  the  instructions  so  requested, 
-the  court  instructed  the  Jury  that:  "In  or- 
der to  entitle  the  plaintiff  to  recover  in 
this  action,  he  must  establish  by  a  prepon- 
•derance  of  the  evidence,  first,  that  the  Star 
Grocery  Company  was,  at  the  time  of  the 
transactions  complained  of,  insolvent;  sec- 
ond, that  the  result  of  the  transfers  of  money 
and  property  was  to  give  to  the  defendants 
a  greater  percentage  of  their  claim  than  any 
otiier  creditor  of  the  bankrupt  of  the  same 
class;  third,  that  the  defendants,  or  one  of 
them,  bad  reasonable  cause  to  believe  that 


this  result  was  intended;  and,  fourth,  that 
such  transactions  occurred  within  four 
months  of  the  filing  of  the  petition  In  bank- 
ruptcy; and,  in  order  to  Justify  you  in  finding 
a  verdict  for  the  plaintiff,  each  and  all  of  the 
propositions  must  be  established  by  a  pre- 
ponderance of  the  evideiice.  By  a  'prepon- 
derance of  the  evidence'  is  meant  the  great- 
er weight  of  the  evidence — that  which  is 
the  more  convincing  as  to  its  truth.  It  is 
not  necessarily  determined  by  the  number 
of  witnesses  for  or  against  a  proposition,  al- 
though, all  other  tilings  being  equal,  it  may 
be  so  determined."  The  court  further  In- 
structed, in  the  language  of  section  1,  subd. 
15,  of  the  bankrupt  act  of  Congress  of  July 
1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St. 
1901,  p.  3410],  as  follows:  "A  person  or  cor- 
poration is  insolvent  whenever  the  aggre- 
gate of  its  property,  exclusive  of  any  prop- 
erty conveyed,  transferred,  concealed  or  re- 
moved or  permitted  to  be  concealed  or  remov- 
ed with  intent  to  defraud,  hinder  or  delay 
creditors,  is  not,  at  a  fair  valuation,  sufficient 
in  amount  to  pay  its  debts."  Other  instruc- 
tions were  also  given,  and  to  none  of  those 
given  were  any  exceptions  taken. 

When  the  instructions  given  are  fair,  and 
cover  the  entire  case,  and  properly  submit 
it  to  the  Jury,  it  is  not  error  for  the  trial 
court  to  refuse  to  Instruct  further.  This 
court  so  held  in  the  cases  of  State  v.  Morgan, 
27  Utah,  103,  74  Pac.  526,  and  State  v.  Ha- 
worth,  24  Utah,  398-425,  68  Pac  155,  and 
also  in  the  numerous  cases  cited  in  State  v. 
Haworth.  We  are  of  the  opinion  that  the 
Instructions  in  the  case  at  bar  were  fair,  and 
covered  the  entire  case,  and  properly  submit- 
ted it  to  the  Jury. 

The  evidence  was  suflBcient  to  warrant  the 
verdict  rendered,  and  therefore  the  objec- 
tion that  the  verdict  is  not  supported  by  the 
evidence  is  not  tenable. 

The  Judgment  is  afllrmed,  with  costs. 

BARTCH  and  McCARTY,  JJ.,  concur. 


PROMONTORY  RANCH  CO.  r.  ARGILE 
et  al. 

(Supreme  Court  of  Utah.     Dec.  31,  1904.) 

WATERS    AND    WATER   COUBSES— IBBIGAXION 

BIOUTS— ABANDONMENT— APPEAL 

— BEVIEW   OF   FACTS. 

1.  A  finding  of  fact  by  the  trial  court  will 
not  be  disturbed  on  appeal  unless  it  is  clearly 
againxt  the  preponderance  of  evidence  and  is 
manifestly  against  justice  and  right. 

2.  In  order  to  constitute  an  abandonment  of  a 
water  right,  there  must  be  an  intent  to  abandon, 
coupled  with  some  act  of  relinquishment  by 
which  the  intent  is  carried  out. 

3.  Rev.  St.  1898.  |  12G2,  provides  that,  when 
the  anpropriator  of  water  abandons  or  ceases  to 
use  the  same  for  a  period  of  seven  years,  the 
right  ceases ;  but  questions  of  abandonment 
shall  be  questions  of  fact.  lu  a  suit  to  quiet 
title  to  a  water  right,  there  was  evidence  that 
neither  plaintiff  nor  its  predecessor  in  interest 
ceased  to  use  the  water  at  any  one  time  for  a 
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period  of  seven  years,  and  there  was  no  evi- 
dence, except  some  evidence  of  nonnser — on 
which  the  court  found  in  favor  of  plaintiff — 
that  it  was  at  any  time  the  intention  of  plain- 
tiff or  its  predecessor  in  interest  to  abandon  the 
use  of  the  water  for  irrigation.  Held,  that  a 
case  of  abandonment  was  not  established. 

Appeal  from  District  Court,  Box  Elder 
County ;   C.  H.  Hart,  Judge. 

Action  by  the  Promontory  Banch  Company, 
a  corporation,  against  Joseph  Arglle  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

This  Is  an  action  Involving  the  right  to  the 
use  of  the  water  of  a  certain  spring  which 
arises  on  a  certain  40  acres  of  land  situate 
in  Box  Elder  county,  In  this  state,  and  which 
land  is  now  owned  by  plaintiff,  and  which 
was  patented  In  18S9  to  one  Levi  McDaulel, 
plaintiffs  predecessor  in  Interest.  McDan- 
lel  entered  upon  the  land  In  1882,  built  a 
bouse  upon  It,  and  fenced  and  plowed  a  few 
acres  of  the  laud.  In  1887  he  sold  this  land 
to  plaintiff  company,  and  moved  away. 
Plaintiff  was  at  the  time,  and  since  has  been, 
engaged  In  the  business  of  ranching,  includ- 
ing the  ranging  and  grazing  of  stock  upon 
the  public  domain.  Since  1887  the  spring  has 
been  used  as  a  watering  place  for  plalntitTs 
stock  that  ranged  ui)on  the  public  domain  In 
that  neighborhood.  The  water  was  also  used 
for  culinary  purposes  by  plaintiff's  employes, 
who  frequently  camiied  ui)on  the  land  In  the 
vicinity  of  the  spring  while  driving  and 
rounding  up  stock  for  plaintiff.  To  this  ex- 
tent there  Is  little.  If  any.  substantial  con- 
flict In  the  evidence.  On  the  other  points  In 
the  ease  there  Is  a  sharp  conflict  in  the  testi- 
mony. The  witnesses  for  the  plaintiff  testi- 
fied. In  substance,  that.  Immediately  after 
McDanlel  entered  upon  this  laud  In  1882,  he 
constructed  a  dam  around  the  spring,  form- 
ing a  small  reservoir,  and  diverted  the  water 
therefrom  by  means  of  a  ditch,  and  used  it 
for  Irrigating  a  small  garden,  which  he  had 
fenced  by  Itself  within  a  larger  Inclosure  to 
prevent  the  stock  which  were  turned  Into  the 
larger  field  from  trespassing  upon  the  culti- 
vated portion.  The  evidence  of  plaintiff's 
witnesses  respecting  the  construction  of  this 
reservoir  by  plaintiff's  predecessor  In  Inter- 
est Is  corroborated  by  the  testimony  of  one 
of  defendants'  principal  witnesses,  wlw  testi- 
fied that  he  was  familiar  with  the  spring, 
and  Its  location  In  1891 ;  that  he  saw  the 
remnants  of  a  small  reservoir  which  had 
been  washed  out,  and  that  the  appearance  In- 
dicated that  the  dam  originally  was  40  or  50 
feet  In  length,  and  the  width  of  the  washout 
about  15  feet.  The  evidence  for  plaintiff 
also  tended  to  show  that  the  conditions  re- 
ferred to,  at  and  around  the  spring,  contin- 
ued imtll  and  including  the  year  1887,  from 
which  time,  to  and  Including  1897,  the  water, 
of  which  there  is  but  a  small  stream,  ran  In 
an  easterly  direction  from  the  spring,  and 
spread  out  on  plnlntlfTs  land,  causing  grass 
to  grow,  and  producing  a  small  amount  of 
pasturage,  which   was   utilized   by  plaintiff 


for  grazing  Its  stock ;  that  in  1893,  and  again 
In  1897,  plaintiff  turned  the  water  from  the 
natural  channel  onto  Its,  plaintiff's  land,  tor 
the  purpose  of  causing  grass  to  grow  for 
pasturage.  The  evidence  for  plaintiff  also 
tends  to  show  that  defendants  never,  prior  to 
1880,  diverted  the  water  from  its  natural 
channel  and  conveyed  it  onto  their  land; 
that  plaintiff,  in  1802,  through  its  employes, 
first  learned  that  defendants  claimed  title 
to  the  water.  Defendants'  witnesses  admit- 
ted that  plaintiff's  predecessor  in  interest 
had  fenced  in  a  small  field  near  the  spring, 
and  In  1886  raised  a  crop  of  rye  within  the 
inclosure,  but  Insisted  that  the  crop  was  pro- 
duced without  irrigation;  that  the  water 
from  the  spring  was  never  need  by  plaintiff 
or  its  predecessor,  McDanlel,  for  irrigation 
purposes;  that  no  grass  or  pasturage  was 
ever  produced  on  plaintiff's  land  because  of 
the  spreading  of  the  water  on  the  land  below 
the  spring  or  otherwise.  Witnesses  for  de- 
fendants also  testified  that,  in  the  year  1894, 
defendants'  predecessor  in  interest  construct- 
ed a  reservoir  around  the  spring,  which  was 
from  25  to  30  feet  In  width,  and,  when  filled, 
contained  about  3  feet  of  water ;  that  in  1894 
or  1895  he  commenced  using  the  water  from 
the  reservoir,  by  which,  together  with  a 
small  stream  on  his  own  land,  he  Irrigated  a 
few  acres  of  land,  and  continued  to  so  use 
the  water  from  this  spring,  when  not  Inter- 
rupted by  plaintiff,  as  hereinbefore  stated, 
until  the  commencement  of  this  action.  De- 
fendants also  intro<luced  testimony  showing 
that,  when  plaintiff  turned  the  water  from 
defendants'  ditch  onto  plaintiffs  premises, 
defendants,  on  each  occasion  when  they  dis- 
covered that  the  water  had  been  diverted 
from  their  ditch.  Immediately  turned  It  back 
again.  When  the  testimony  was  all  In,  the 
Judge  who  heard  the  case,  at  the  request  of 
the  parties  to  the  action,  made  a  personal  In- 
spection of  the  spring,  ditches,  and  of  the 
two  ranches  where  It  was  claimed  the  water 
had  been  utilised  for  Irrigation  purposes. 
Judgment  was  entered  for  the  plaintiff, 
quieting  Its  title  to  the  water  In  Issue.  De- 
fendants appeal. 

W.  B.  Hutchinson,  for  appellants.  Blch- 
ards,  Bichards  &  Ferry,  for  respondent 

McCABTY,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

Apiiellants'  first  contention  Is  that  the  wa- 
ters In  question,  at  the  time  they  were  di- 
verted from  their  naturni  channel  by  David 
Farley,  appellants'  predecessor  In  interest 
and  conveyed  by  him  onto  what  Is  now 
known  as  the  "Arglle  Banch,"  were  open  to 
appropriation,  and  that  tlie  evidence  shows 
that  a  lawful  appropriation  of  the  waters 
was  made  by  Farley.  There  Is  a  conflict  In 
the  evidence  respecting  the  use,  If  any,  that 
was  made  by  respondent's  predecessor  In  In- 
terest of  the  waters  for  irrigation  purposes 
prior  to  1894.  The  court  found:  "(4)  That 
in  the  year  A.  D.  1882  the  plaintiffs  predeces- 
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8or  In  title  and  Interest,  the  said  McDanlel, 
entered  upon  said  lands  and  built  a  house 
thereon,  fenced  In  a  garden  spot,  and  plowed 
three  or  four  acres  of  ground  for  a  garden; 
that  he  built  a  dam  in  a  semicircular  form 
around  on  the  easterly  side  of  the  spring, 
about  25  to  80  feet  long,  and  from  2  to  2^ 
feet  high;  that  by  said  dam  all  the  waters 
of  said  spring  were  diverted  and  used  upon 
the  garden  for  the  purpose  of  raising  pota- 
toes, cabbage,  and  lucerne,  and  were  so  con- 
tinued to  be  diverted  and  used  during  the  Ir- 
rigating seasons  of  each  year  until  the  year 
1887."  There  is  a  conflict  In  the  evidence  as 
to  whether  McDaniel  used  the  water  for  the 
purpose  of  Irrigation  between  1882  and  1887, 
and  to  the  extent  as  found  by  the  court,  but 
there  is  abundant  evidence  to  support  the 
finding.  The  court  not  only  confronted  the 
witnesses  while  they  were  giving  their  testi- 
mony, and  had  an  opportunity  to  observe 
their  appearance  and  demeanor  while  testi- 
fying, but  he  made  a  personal  examination 
of  the  spring,  ditches,  and  premises  upon 
which  it  Is  claimed  the  water  has  been  used. 
The  court.  In  Its  oral  decision,  which  Is  made 
a  part  of  the  record,  made  the  following 
comment  respecting  the  Impressions  created 
In  the  mind  of  the  court  resi)ectlng  the  cred- 
ibility of  certain  witnesses,  because  of  their 
api>earance  while  on  the  stand  and  their 
manner  of  testifying:  "The  wltnes.ses  offer- 
ed by  plaintiff  to  prove  that  the  water  was 
diverted  and  flowed  exclusively  upon  the 
premises  now  owned  by  plaintiff  from  1883 
until  defendants'  predecessor  In  Interest  di- 
verted the  same  Impressed  the  court  as  be- 
ing truthful  men;"  and.  In  referring  to  the 
testimony  of  the  principal  witness  for  the 
defense  on  the  question  as  to  when  the  de- 
fendants built  the  reservoir  and  first  divert- 
ed the  water,  said  that  the  testimony  of  this 
witness  "was  not  very  convincing  to  the 
court" — which  shows  that  the  court,  in  ar- 
riving at  its  decision,  not  only  tool£  into  ac- 
count the  volume  of  testimony  produced  at 
the  trial  by  each  party,  but  also  the  weight 
to  which  such  testimony  was  entitled ;  and, 
as  the  preponderance  of  the  evidence  depends 
more  upon  the  value  of  testimony  than  on 
the  volume  or  quantity  thereof,  we  are  not 
prepared  to  say  that  the  court  erred  in  its 
conclusions  In  determining  which  side  of  the 
controversy  on  this  point  was  supported  by 
a  preponderance  of  the  evidence.  This  court, 
In  a  long  line  of  decisions,  has  repeatedly 
held  that  a  finding  of  fact  by  a  trial  court 
win  not  be  disturbed  unless  It  Is  clearly 
against  a  preponderance  of  the  evidence  and 
Is  manifestly  against  justice  and  right. 

The  next  contention  of  appellants  Is  that, 
conceding  respondent's  predecessor  In  Interest 
appropriated  the  water,  as  foimd  by  the  court, 
the  evidence  shows  an  abandonment  of  any 
and  all  right  and  title  to  It  for  irrigation  pur- 
poses that  may  have  been  acquired  by  such 
appropriation  and  use,  and  that  In  1894  tlie 
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water  was  again  open  to  appropriation.  The 
court  found,  and  we  thinli  there  Is  ample  evi- 
dence to  support  the  finding:  "(3)  That  In 
and  after  the  year  A.  D.  1887  the  plaintiff  and 
Its  predecessor  in  interest  diverted  and  used 
all  the  waters  of  said  spring  upon  another 
portion  of  the  plaintiff's  said  lands  and  prem- 
ises for  the  purpose  of  irrigating  and  making 
a  meadow  1»  raise  grass  and  pasturage  for 
animals,  and  so  continued  to  divert  and  use 
all  of  said  waters  for  said  purpose  during  sev- 
eral years,  until  and  Including  the  year  A.  D. 
1896,  except  that  In  the  year  1801,  1892,  and 
1893,  at  times,  the  said  waters  flowed  down 
the  natural  channel  and  onto  a  swale  or  low 
place  on  premises  now  owned  by  defend- 
ants." From  1801  until  the  commencement 
of  this  action  In  July,  1902,  the  record  shows 
that  but  little  use  was  made  of  the  water  in 
question  by  respondent  for  Irrigation  pur- 
poses. There  Is,  however,  evidence  In  the 
record  which  shows  that  in  1893  L.  A.  Nel- 
,eon,  who  was  respondent's  superintendent, 
turned  the  water  from  its  natural  channel 
onto  the  adjoining  land  of  respondent  for  the 
purpose  of  producing  grass  and  pasturage, 
and  again  turned  the  water  for  the  same  pur- 
pose In  1807.  There  is  also  evidence  In  the 
record  that  respondent's  ranch  would  be 
worthless  without  the  water.  It  la  a  well- 
settled  principle  of  law  that  In  order  to  con- 
stitute an  abandonment  there  must  be  an  in- 
tent to  abandon,  coupled  with  some  external 
act  of  relinquishment  by  which  the  Intent  is 
carried  out  1  A.  &  £.  Ency.  Law  {2d  Ed.)  1. 
In  1  Cyc.  5,  the  rule  is  stated  as  follows:  "In 
determining  whether  one  has  abandoned  his 
property  or  rights,  the  Intention  is  the  first 
and  paramount  object  of  inquiry,  for  there 
can  be  no  abandonment  without  the  intention 
to  abandon.  Thus,  in  Jurisdictions  recogniz- 
ing the  doctrine  that  title  to  land  may  be  lost 
by  abandonment,  ceasing  to  cultivate  land,  or 
mere  inaction  and  removal  to  another  place, 
is  not  enough,  without  some  act  or  disclaimei- 
or  other  fact  Importing  and  showing  a  posi- 
tive intention  to  abandon  all  claim  of  owner- 
ship. So  the  mere  suspension  of  the  exercise 
of  a  right,  without  evidence  of  the  intention 
to  abandon  it,  is  not  sufllclent  to  destroy  the 
right."  Section  12C2,  Rev.  St.  1898.  provides 
that  "the  appropriation  must  be  for  some 
useful  or  beneficial  purpose,  and  when  the  ap- 
proprlator,  or  his  successor  In  Interest,  aban- 
dons or  ceases  to  use  the  water  for  a  period 
of  seven  years  the  right  ceases;  but  ques- 
tions of  abandonment  shall  be  questions  of 
fact,  and  shall  be  detemilned  as  are  other 
questions  of  fact."  There  Is  evidence  In  the 
record  which  shows  that  neither  respondent 
nor  its  predecessor  in  Interest,  McDanlel, 
ceased  to  use  the  water  in  question  at  any 
one  time  for  a  period  of  seven  years,  and 
there  Is  no  evidence  In  the  record,  other  than 
that  of  nonuser,  which  tends  tc  show  tliat  It 
was  at  any  time  the  Intention  of  respondent 
or  its  predecessor  in  interest  to  abandon  the 
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use  of  the  water  for  Irrigation.  Therefore, 
applying  the  foregoing  rules  of  law  to  the 
facts  and  circumstances  of  this  case,  it  is  ap- 
parent tbat  a  case  of  abandonment  has  not 
been  made  out,  as  no  intention  to  abandon  its 
right  to  the  water  on  the  part  of  respondent 
has  been  shown,  except,  as  stated,  the  evi- 
dence of  nonuser,  which  question  the  court 
found  in  favor  of  respondent. 
The  Judgment  is  affirmed,  with  costs. 

BASKIN,  a  J,,  and  BARTCH,  J.,  concur. 


MITCriELIi  ▼.  MITCHELL.     (No.  1,658.) 
(Supreme  Court  of  Nevada.     Dec.  31,  1904.) 

DIVOKCE— DEFAULT— JUDGMENT. 

1.  Under  Cutting's  Comp.  Laws,  {  3245,  pro- 
viding thnt  the  relief  granted  plaintiff,  if  there 
be  no  answer,  shall  not  exceed  that  demanded 
in  the  complaint,  a  complaint  praying  for  di- 
vorce, that  defendant  be  awarded  custody  of  the 
children,  and  for  such  other  and  further  relief 
as  may  seem  just  and  equitable,  does  not  au- 
thorize award  of  custody  of  the  children  to 
plaintiff  and  payments  to  her  by  defendant  for 
support  of  plaintiff  and  the  children. 

Appeal  from  District  Court,  Esmeralda 
(Tounty;  M.  A.  Murphy,  Judge. 

AcUon  by  Hattie  Mitchell  against  J.  H. 
Mitchell.  From  an  amended  Judgment,  de- 
fendant appeals.    Reversed. 

Pyne  &  Mack,  for  appellant  P.  M.  Bowler, 
Jr.,  for  respondent 

BELKNAP,  O.  J.  In  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty,  brought 
by  the  wife,  the  husband  defaulted.  Proofs 
were  taken,  and  a  decree  of  divorce  entered 
dissolving  the  marriage  and  awarding  the 
custody  of  the  children  to  the  husband  in  ac- 
cordance with  the  prayer  of  the  complaint 
Afterwards,  and  upon  the  8th  day  of  Febru- 
ary last  upon  notice  and  motion  to  reform 
and  modify  the  judgment  and  decree  upon 
the  ground  of  mistake,  inadvertence,  sur- 
prise, and  excusable  neglect,  and  for  fraud 
."ind  deceit  practiced  upon  the  wife,  th«  court 
amended  the  decree  by  awarding  her  the 
custody  of  the  children,  requiring  the  hus- 
band to  pay  her  $50  per  month  for  their  and 
her  sui^ort  and  allowing  her  to  remain  in  a 
dwelling  house  In  the  town  of  Hawthorne  be- 
longing to  the  separate  estate  of  the  husband 
while  she  remains  the  custodian.  The  appeal 
is  from  this  amended  Judgment 

The  civil  practice  act  provides  that  the  re- 
lief granted  to  the  plaintifT,  if  there  be  no 
answer,  shall  not  exceed  that  which  he  shall 
liave  demanded  in  his  complaint  Section 
3245,  Cutting's  Comp.  Laws.  The  allega- 
tions of  the  complaint  In  effect  are  that  the 
husband  has  been  guilty  of  extreme  cruelty; 
that  there  is  no  community  property,  nor 
any  separate  proi)erty  belonging  to  the  wife; 
that  there  are  children,  and  facts  showing 


that  the  husband  is  able  to  maintain  tbem, 
concluding  with  a  prayer  for  judgment  of 
divorce,  that  the  husband  be  awarded  the 
custody  of  the  children,  and  for  such  other 
and  further  relief  as  may  seem  just  and  eq- 
uitable. Under  the  provisions  of  the  above 
statute,  the  husband  not  having  answered, 
the  wife  was  entitled  to  a  decree  of  divorce, 
and  the  husband  to  the  custody  of  the  chil- 
dren, in  compliance  with  the  express  prayer 
of  the  complaint  This  is  the  extent  of  the 
power  that  the  court  could  exercise. 

The  portion  of  the  prayer  containing  the 
words  "for  such  other  and  further  relief  as 
may  seem  just  and  equitable"  cannot  war- 
rant a  judgment  Inconsistent  with  the  theory 
and  allegations  of  tbe  complaint. 

The  amended  judgment  is  reversed,  and 
cause  remanded. 

FITZGERALD,  J.,  concurs. 

TALBOT,  J.  (concurring).  In  tbe  prayer  of 
-her  complaint  tbe  plaintiff  asked  for  a  dis- 
solution of  tbe  marriage,  and  for  costs  of 
suit,  that  the  care  and  custody  of  tbe  chil- 
dren be  given  to  the  defendant  and  for  noth- 
ing more.  Default  and  decree  following  this 
demand  were  regularly  entered  on  November 
11,  1903.  This  judgment  contained  no  reser- 
vation for  further  consideration  or  order  by 
the  court  Later  on  the  same  day  the  court 
without  application  or  notice,  entered  this 
minute  order:  "And  It  Is  further  ordered,  ad- 
judged, and  decreed  that  tbe  plaintiff  be  and 
is  entitled  to  tbe  sum  of  fifty  dollars  per 
month  from  said  defendant  as  long  as  she 
has  tbe  custody  and  tbe  care  of  said  children, 
for  the  support  of  her  children  and  herself." 
As  to  this  order,  I  concur  in  tbe  reasoning 
and  conclusion  that  It  was  beyond  the  prayer 
of  the  complaint  and  the  limitation  of  relief 
by  default  under  tbe  statute.  On  January 
20,  1904,  the  plaintiff  served  upon  defendant 
and  filed  a  notice  of  motion  and  petition  to 
"modify  and  reform  the  judgment  and  de- 
cree upon  tbe  grounds  (1)  of  mistake,  inad- 
vertence, surprise,  and  excusable  neglect, 
and  (2)  of  fraud  and  deceit  practiced  and  per- 
petrated upon  plaintiff."  At  the  bearing  afH- 
davits  were  filed,  and  both  parties  and  other 
witnesses  testified.  The  court  by  its  modi- 
fied judgment  on  February  8th  found  and 
decreed  that  the  dwelling  house  in  Haw- 
thorne was  the  separate  property  of  defend- 
ant that  the  piano  and  household  furniture 
were  community  property,  that  the  plaintiff 
was  a  fit  and  proper  person  to  have  tbe  care 
and  control  of  the  children,  that  she  and  the 
children  be  allowed  the  exclusive  possession 
of  the  house  and  lot  so  long  as  she  remained 
theb:  custodian.  As  botb  parties  were  before 
the  court,  these  provisions  in  the  modified  de- 
cree are  not  limited  or  controlled  by  the  stat- 
ute confining  the  relief  to  the  prayer  of  the 
complaint  when  the  defendant  falls  to  ap- 
pear.   Section  504  of  tbe  Compiled  Laws  prv^ 
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▼ides  that  the  court  may,  upon  good  cause 
shown,  change  the  custody  of  the  children. 
The  decisions  are  not  uniform  as  to  wheth- 
er proyislons  for  alimony  can  be  modified  In 
the  absence  of  authorization  by  statute  with- 
out reservation  In  the  decree,  but  It  has  gen- 
erally been  held  that  modification  regarding 
alimony  or  the  custody  of  children  can  only 
be  made  upon  notice  and  for  good  cause 
shown,  arising  after  the  rendition  of  the 
Judgment;  such  as  a  change  in  the  condition, 
circumstances,  character,  or  conduct  of  the 
parents  or  in  the  needs  of  the  child.  In  this 
connection  it  Is  sufficient  to  say  that  this  is 
not  a  proceeding  of  that  kind.  The  motion 
to  modify  the  decree  is  based  upon  section  68 
of  our  practice  act,  which  directs  that  upon 
aflldavit  showing  good  cause,  and  after  no- 
tice to  the  adverse  party,  and  upon  such 
terms  as  may  be  Just,  the  court  may  relieve 
a  party  from  a  judgment  or  order  taken 
against  him  through  his  mistake,  inadver- 
tence, or  excusable  neglect.  It  should  be  not- 
ed that  the  court  may  set  aside  such  Judg- 
ment or  order,  but  the  word  "modified"  does 
not  appear.  She  testified  that  he  agreed  to 
allow  her  to  retain  the  children  if  she  secur- 
ed a  decree  giving  them  to  him.  Without  ap- 
parent contradiction  the  evidence  Indicated 
that  he  Intended  to  oppose  her  action  for  di- 
vorce by  answer  and  evidence  tending  to 
show  that  she  had  been  guilty  of  conduct 
which  would  entitle  him  to  a  dissolution  of 
the  marriage,  and  that  to  avoid  publicity  and 
possibly  disgrace  he  consented  to  have  her 
secure  the  divorce  on  condition  that  he  be 
awarded  the  custody  of  the  children  and  al- 
lowed to  retain  the  property.  He  was  lulled 
Into  making  default  by  a  complaint  which 
asked  for  a  dissolution  of  the  marriage,  and 
that  he  be  given  the  control  and  care  of  the 
children,  and  which  did  not  demand  property 
or  alimony.  By  her  petition  the  plaintiff  did 
not  ask  that  the  whole  decree,  or  that  part  of 
It  dissolving  the  marriage,  be  set  aside,  but, 
retaining  that  portion  which  was  favorable 
to  her,  she  secured  the  order  of  the  court 
reversing  the  provisions  favorable  to  him. 
If  this  order  were  permitted  to  stand,  he 
would  be  deprived  not  only  of  the  children, 
but  of  his  opportunity  to  defend  the  action 
by  answer  and  trial  before  court  and  Jury. 
He  surrendered  this  right  on  condition  that 
he  be  awarded  the  custody  of  the  children, 
of  which  this  order  would  deprive  him.  If 
she  was  not  satisfied  with  the  Judgment 
which  by  agreement  she  secured  against  him 
by  default,  by  having  the  children  awarded 
to  him,  and  showed  good  cause  for  being  re- 
lieved from  It,  if  any  part  of  it  was  to  be 
set  aside,  in  Justice  to  him  and  under  the 
language  of  section  C8  of  the  practice  act  the 
motion  and  order  ought  not  to  have  covered 
less  than  the  vacation  of  the  whole  Judg^ 
ment,  and  the  restoration  to  him  of  the  right 
to  defend  the  suit. 

For  the  reasons  indicated,  I  concur  in  the 
Judgment  reversing  the  orders  mentioned. 


BARNES  et  al.  v.  LEIDIGH  et  a!. 
(Supreme  Court  of  Oregon.    Jan.  9,  1905.) 

CONTRACT  or  SALE— PEBFOBMANCi:  IN  INSTALL- 
MENTS—ACCBUAL  Of  ACTION  FOB  BREACU— 
ADMISSION    OF  EVIDENCE— INSTBUCTIONS. 

1.  Where,  under  a  contract  for  the  sale  of  the 
entire  mill  cut  of  lumber  for  a  season,  the 
delivery,  acceptance,  and  payments  were  to 
take  place  by  monthly  installments  extending 
through  the  season,  the  vendor  may  maintain  an 
action  to  recover  for  any  installment  when  it 
becomes  due,  without  showing  full  performance 
on  his  part. 

2.  In  an  action  on  a  contract  for  purchasing 
lumber  at  a  specified  price  per  1,000  for  mer- 
chantable lumber,  mill  run,  evidence  is  admis- 
sible to  show  the  meaning  of  the  words  "mer- 
chantable lumber,  mi!l  run";  they  being  pecul- 
iar to  the  lumber  trade. 

3.  Instructions  are  properly  refused  when  the 
court  on  its  own  motion  gave  instructions  in 
practically  the  same  language  as  those  request- 
ed. 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakin,  Judge. 

Action  for  breach  of  contract  by  J.  H. 
Barnes  and  D.  Barnes,  partners  under  the 
firm  name  and  style  of  J.  H.  Barnes  &  Son, 
against  John  H.  Leldigh  and  J.  H.  McLauren, 
partners  under  the  firm  name  and  style  of 
the  Lake  Superior  Lumber  Company.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

This  is  an  action  to  recover  $349.07  for 
lumber  sold  and  delivered.  In  February, 
1903,  the  plaintifTs  and  defendants  made  a 
contract  in  writing  as  follows:  "That  the 
said  J.  H.  Barnes  &  Son  have  this  day  sold 
to  the  Lake  Superior  Lumber  Company  their 
entire  mill  cut  for  the  year  1903 — mill  locat- 
ed near  Elgin,  Oregon;  the  lumber  to  be 
delivered  and  unloaded  from  wagons  at 
proper  piles  In  the  yards  of  the  Lake  Supe- 
rior Lumber  Company  at  Elgin,  Oregon,  for 
which  the  Lake  Superior  Lumber  Company 
agrees  to  pay  $9.25  per  M  for  merchantable 
lumber — mill  run.  The  said  J.  H.  Barnes  & 
'  Son  have  sold  to  the  Lake  Superior  Lumber 
Company  their  entire  cut  of  lath  and  mould- 
ing strips  at  the  following  prices:  Lath. 
$2.50  per  M;  1  Inch  and  li^  inch  moulding 
strips  at  25c.  per  100  lineal  feet;  2  and  2Vj 
Inch  at  35c.;  and  3  and  3^  inch  at  45c.;  pay- 
ments to  be  made  as  follows:  All  lumber 
delivered  during  the  month  to  be  paid  for 
the  10th  of  the  following  month.  The  said 
J.  H,  Barnes  &  Son  agrees  to  sort  and  fur- 
nish from  the  common  at  the  mill  and  give 
the  Lake  Superior  Lumber  Company  the  use 
of  their  lumber  yard  for  a  rental  of  $50  per 
year.  The  said  J.  H.  Barnes  &  Son  agrees 
to  cut  lumber  of  such  dimensions  as  ordered 
by  the  Lake  Superior  Lumber  Company." 
The  complaint  alleges  that  defendants  paid 
for  all  lumber  and  material  delivered  under 
the  contract  from  the  11th  of  February  to 
the  31st  of  July,  but  that  there  is  a  balance 
of  $349.07  due  and  unpaid  for  lumber  deliv- 
ered during  the  month  of  August    The  an- 
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Bwer  admits  the  contract  as  alleged,  but 
avers  tbat,  at  the  time  of  its  execution,  de- 
fendants were  engaged  In  buying  and  ship- 
ping lumber  principally  upon  orders;  that 
plaintiffs  were  so  informed,  and  knew  tbat 
they  were  to  cut  and  deliver  no  lumber  ex- 
cept such  as  would  be  suitable  for  the  pur- 
pose stated,  and  of  sizes  and  dimensions  to 
b«  ordered  by  the  defendants;  tbat  defend- 
ants furnished  plaintiffs  cutting  orders,  in 
pursuance  of  which  they  delivered  lumber 
to  the  amount  and  value  of  $8,208.25,  for 
which  they  have  been  paid  In  full,  but  that. 
In  violation  of  their  contract,  they  delivered 
37,845  feet  of  defective  and  unmerchantable 
lumber,  for  which  they  charged  defendants 
the  contract  price,  amounting  to  $349.07;  and 
that  plaintiffs  did  not  furnish  to  defendants 
the  entire  output  of  their  mill,  but  sold  and 
delivered  5,000  feet  of  merchantable  lumber 
to  other  parties,  to  defendants'  damage  in 
the  sum  of  $15.  The  reply  denies  the  alle- 
gations of  the  answer,  and  aflarmatively 
pleads  that  defendants  are  estopped  to  claim 
that  any  lumber  delivered  prior  to  August, 
1903,  was  not  of  the  quality  called  for  by 
the  contract,  because  it  received,  accepted, 
and  paid  for  the  same  with  full  knowledge 
of  the  facts.  Plaintiffs  hud  a  verdict  and 
Judgment,  and  defendants  appeal. 

0.  H.  Finn,  for  appellants.  T.  H.  Craw- 
ford, for  respondents. 

BEAN,  J.  (after  stating  the  facts).  The 
first  three  assignments  of  error  challenge  the 
sufficiency  of  the  complaint  on  the  ground 
that  the  contract  sued  on  is  entire,  and  not 
severable,  and  therefore  no  recovery  can  be 
had  without  allegation  and  proof  of  full  per- 
formance. The  contract  provides  for  the 
sale  by  the  plaintiffs  to  the  defendants  of 
the  entire  mill  cut  of  the  former  for  the  year 
1903,  but  it  is  stipulated  tbat  all  lumber  de- 
livered during  one  month  shall  be  paid  for 
on  the  10th  of  the  following  month.  Deliv- 
ery, acceptance,  and  payment  were  there- 
fore to  take  place  by  installments  extending 
through  the  season,  and  In  such  case  a  ven- 
dor may  maintain  an  action  to  recover  for 
any  Installment  when  it  becomes  due,  with- 
out pleading  or  proving  full  performance  on 
his  part.  Clark,  Contracts,  8  273,  p.  057; 
Tenny  v.  Mulvaney,  8  Or.  129;  Coos  Bay  R. 
Co.  V.  Nosier,  30  Or.  547,  48  Pac.  361;  Coos 
Bay  R.  Co.  v.  Dixon,  80  Or.  584,  48  Pac.  360; 
Oliver  V.  Oregon  Sugar  Co.,  42  Or.  276,  70 
Pac.  902. 

The  fourth,  fifth,  eighth,  and  ninth  alleged 
errors  relate  to  the  admission  of  testimony 
to  show  the  meaning  of  the  words  "mer- 
chantable lumber,  mUl  run,"  used  in  the  con- 
tract, and  the  character  of  lumber  properly 
included  therein.     The  argument  seems  to 


be  that  by  the  eontraet  the  plalntiffli  were 
to  fomiah  the  defendants,  "as  Jobbers  and 
shlppws  to  a  foreign  market,"  their  mill  cut 
for  the  aeason  of  1903,  to  be  "manufactured 
upon  catting  orders  of  the  defendants  and 
for  the  express  purposes  of  their  trade";  and 
therefore  it  was  error  to  admit  evidence  to 
show  what  would  be  "merchantable  lumber, 
mill  run,"  according  to  the  local  meaning  of 
these  words  as  understood  in  the  business. 
The  contract  does  not  provide  that  the  lum- 
ber la  to  be  famished  defendants  "as  Job- 
bers and  shippers  to  a  foreign  market,"  nor 
that  it  shall  be  suitable  for  their  trade,  bat 
simply  tliat  it  shall  be  "merchantable  lum- 
ber, mill  run."  It  is  true,  there  is  an  allega- 
tion in  the  answer  that  plaintiffs  knew  at  the 
time  the  contract  was  made  that  the  lumber 
was  Intended  for  ■  special  purpose,  and 
made  the  contract  with  reference  thereto. 
This  averment  Is  denied  by  the  plaintiff.s. 
It  was  competent,  therefore,  from  their  stand- 
point, to  show  the  meaning  of  the  terms 
"merchantable  lumber,  mill  run,"  as  used  in 
the  vicinity  where  the  contract  was  made. 
These  words  are  not  in  common  use,  and 
have  no  settled  Judicial  meaning.  They  are 
peculiar  to  the  lumber  trade  or  business,  and, 
as  the  evidence  tended  to  show,  have  a  spe- 
cial meaning,  and  are  well  understood  by 
persons  engaged  in  such  business.  The  tes- 
timony was  therefore  important  and  neces- 
sary, in  order  to  enable  the  court  to  con- 
strue the  contract  and  the  Jury  to  render  a 
proper  verdict  2  Wharton,  Ev.  (2d  Ed.)  i 
902;  Cornell  v.  Lumber  Co.,  71  Mich.  350,  39 
N.  W.  7;  Jones  v.  Anderson  (Ala.)  2  South. 
911. 

The  sixth  and  seventh  points  refer  to  the 
refusal  of  the  court  to  give  certain  instruc- 
tions requested.  The  first  is  that,  if  the 
plaintiffs  knew  at  the  time  the  contract  was 
made  that  the  lumber  to  be  furnished  by 
them  was  intended  for  a  certain  putpose,  it 
must  have  been  suitable  for  such  purpose, 
to  be  merchantable  under  the  contract  and 
that,  before  the  monthly  settlement  between 
the  parties  would  be  binding  on  the  defend- 
ants as  an  acceptance  of  the  lumber  previ- 
ously delivered,  it  must  appear  that  such 
settlements  were  made  with  full  knowledge 
of  the  facts.  Both  of  tliese  instructions  were 
given  by  the  court  in  practically  the  same 
language  as  requested,  and  we  are  unable  to 
understand  why  their  refusal  should  be  as- 
signed as  error. 

The  remaining  assignments  of  error  were 
to  the  giving  of  certain  instructions  by  the 
trial  court.  No  objections  to  any  of  these 
instructions  are  suggested  In  the  brief,  and, 
from  a  reading  of  them,  we  are  not  able  to 
discover  any. 

Judgment  affirmed. 
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8TATB  ▼.  OBAT.* 
(Saprem*  Court  of  Oregon.     Jan.  9,  1905.) 

HOMIOIDK  —  WITNESS  —  CBOSfl-KXAUZRATION— 

BCUr-OEFENSE— IltSTBUCTIONB. 

1.  Where  a  witoesa  for  the  prosecution,  on 
hia  direct  examination,  testifieo  only  tliat  he 
was  present  wlien  the  dying  declarations  of  de- 
ce<Med  were  made  and  reduced  to  writing,  and 
that  he  signed  the  same  as  witness,  be  cannot 
be  questioned  by  defendant  a*  to  whether  the 
dying  declarations  were  truly  stated  in  the 
writing,  nnleas  defendant  makes  Um  hia  own 
witness. 

2.  Ubjectiona  to  portions  of  instructions  on 
the  law  of  self-defense  will  not  ayail  on  review, 
where  the  instructionB,  taken  as  a  whole,  fairly 
corer  the  law  as  applied  to  the  facta  in  the  case. 

3.  If  the  diOiculty  which  resulted  in  the  hom- 
icide was  provoked  by  insuUing  and  abusive  lan- 
cnage  of  defendant  and  his  threatening  attitude 
in  drawing  his  pistol  before  deceased  came  near 
the  place  where  defendant  was,  defendant  could 
not  Justify  the  homicide  on  the  ground  of  self- 
defense,  unless,  after  provoking  the  difficulty,  he 
In  good  faith  endeavored  to  withdraw  from  it. 

4.  The  refusal  of  an  instruction,  the  sul>stance 
of  which  has  already  been  given  by  the  court,  is 
not  error. 

B.  Defendant,  on  trial  for  murder,  cannot 
complain  of  instruction  stating  what  would  con- 
stitute excusable  homicide,  on  the  ground  that 
tbe  instruction  was  outside  of  the  evidence,  as 
it  was  favorable  to  defendant 

O.An  instruction  that  "an  intent  to  mnrder 
la  conclusively  presumed  from  the  deliberate  use 
of  a  deadly  weapon,  causing  death  within  a 
year,  if  not  done  in  self-defense  or  in  the  right- 
ful and  neceasarv  defense  of  property,"  did  not 
impow  on  defendant  tbe  burden  of  showing  that 
the  killing  was  in  self-defense. 

Appeal  from  Clrcutt  Court,  Union  Connty; 
Robert  Bakln,  Judge. 

Woodson  Gr«y,  having  been  convicted  of 
manslsughter,  appeals.    Affirmed. 

J.  D.  Slater  and  T.  H.  Crawford,  for  ap- 
pellant. A.  M.  Crawford,  Atty.  Gen.,  and 
Sauuel  Wblte,  Dlst  Atty.,  for  tbe  SUte. 

BEAN,  J.  The  defendant  was  Indicted 
for  murd^  in  tbe  first  degree  for  killing  one 
A.  M.  Halgartb  in  March,  1903.  He  was 
convicted  of  manslaughter,  but  upon  appeal 
the  Judgment  was  reversed.  State  v.  Gray, 
43  Or.  446,  74  Pac.  927.  He  was  retried  and 
again  convicted  of  the  same  crime,  and  from 
tbe  Judgment  entered  thereon  be  brings  tbls 
appeal. 

There  was  evidence  for  tbe  state  tending 
to  show  tbat,  on  tbe  morning  of  tbe  killing, 
tbe  defendant,  accompanied  by  bis  son 
Wade,  a  lad  about  14  years  of  age,  was 
going  along  tbe  public  highway  by  the  de- 
ceased's bouse  on  his  way  to  the  neigh- 
boring school  for  tbe  purpose  of  having  bis 
■on,  who  had  been  suspended  because  of  > 
difficulty  between  htm  and  tbe  children  of 
tbe  deceased,  reinstated  and  readmitted  to 
the  school.  In  place  of  traveling  In  tbe 
beaten  way  on  the  north  side  of  tbe  road,  be 
walked  along  and  over  tbe  rough  and  frozen 
ground  on  the  south  side — the  one  nearest 
tbe  house  of  tbe  deceased — and  while  passing 
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tbe  honse  waa  seen  to  b«  looking  In  tbat  di- 
rection, as  if  watctUng  for  some  one.  Aftei 
he  bad  passed  the  bonse  a  sbort  distance,  tbe 
deceased,  who  was  in  tbe  field  near  by, 
balled  bim  and  started  toward  tbe  road 
fence.  As  he  approached  tbe  fence  be  said, 
"Gray,  are  you  going  to  tbe  schoolbonae?" 
and  tbe  defendant  replied,  "I  am  going  to 

the  schoolhouse  to  clear  up  those  ■ of 

b of  lies  you  told  tbe  teacher."    Tbe 

deceased  then  started  to  get  over  tbe  f«ice^ 
when  tbe  defendant  said,  "Come  on,  I  am 
fixed  for  yon,"  and  drew  a  revolver.  Tbe 
deceased  came  over  tbe  fence  and  started 
toward  tbe  defendant,  saying,  "I  told  no 
nntrutb."  Daring  all  tbls  time  tbe  defend- 
ant was  cnrsing  and  abusing  tbe  deceased 

and  his  family,  calling  bim  a  black  s 

of  a  b  ,  a  liar,  and  using  other  abusive 
and  Insulting  language.  After  crossing  tbe 
fence,  tbe  deceased  continued  to  approach 
tbe  defendant  who.  In  tbe  meantime,  con- 
tinued his  abusive  and  insulting  language 
and  threatening  attitude,  and  when  be  got 
near  enough  be  attempted  to  selxe  tbe  arm 
of  tbe  defendant  by  which  be  held  tbe  re- 
volver, but  before  be  could  do  so  was  shot 
through  the  body  by  tbe  defendant  Two  or 
three  more  shots  were  fired  In  rapid  suc- 
cession, when  tbe  deceased  grappled  witb 
tbe  defendant,  threw  him  down,  and  took 
tbe  revolver  from  bim.  While  he  bad  tbe 
defendant  down,  endeavoring  to  take  the 
revolver  from  bim,  defendant  called  to  bis 

son  to  take  his  knife  and  kill  tbe  "s of 

a  b ."  The  boy,  In  obedience  to  tbe  or- 
der of  bis  father,  stabbed  tbe  deceased  several 
times  in  the  back,  when  be  got  up  and  started 
to  move  away,  but  after  taking  a  few  st^s 
fell,  and  on  tbe  succeeding  day  died  from 
tbe  effects  of  tbe  gunshot  wound.  During 
tbe  difficulty  tbe  defendant  said  to  bis  son, 
"I  wisb  I  bad  killed  bim.  Wade."  This  evi- 
dence Is  principally  from  tbe  dying  state- 
ment of  the  deceased,  and  is  contradicted 
in  many  particulars  by  tbe  testimony  of  tbe 
defendant  and  bis  son,  but  for  tbe  purposes 
of  this  opinion  It  must  be  taken  as  true. 
After  making  the  necessary  preliminary 
proof,  tbe  dying  declaration  of  tbe  deceased, 
which  had  been  reduced  to  writing  and  sub- 
scribed by  him  and  witnessed  by  tbe  at- 
tending physician  and  J.  T.  Chandler,  was 
admitted  In  evidence.  Chandler  was  called 
by  tbe  state,  and  testified  that  be  was  pres- 
ent at  Halgarth's  bouse  from  about  10 
o'clock  on  tbe  morning  of  the  shooting  until 
tbe  deceased  died,  on  tbe  following  day,  and 
tbat  be  signed  tbe  dying  declaration  as  a 
witness.  On  cross-examination  he  said  tbat 
he  was  present  In  the  room  all  tbe  time 
while  tbe  dying  statement  was  being  reduced 
to  writing  by  the  physician.  He  was  there- 
upon asked:  "Well,  now,  does  that  state- 
ment taken  down  there  by  Dr.  Whiting,  does 
that  contain  all  Mr.  Halgartb  stated  there 
during  tbat  time?"  To  tbls  question  an 
Objection  was  made  and  sustained,  because 
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it  was  not  proper  cross-examination.  The 
court  Infonued  counsel  at  tlie  time  tbat 
tbey  might  malie  the  witness  their  own  If 
they  so  desired,  but  counsel  refused  to  do 
so,  and  now  Insist  upon  the  ruling  as  error. 

The  limit  and  scope  of  a  proper  cross-ex- 
amination has  been  so  often  discussed  by 
this  court  tbat  it  is  unnecessary  to  enlarge 
upon  the  snbject  at  this  time.  It  has  been 
held  that  it  must  be  limited  to  the  matter 
stated  by  the  witness  in  bis  direct  examina- 
tion, or  properly  connected  therewith,  and 
that  a  witness  cannot  upon  cross-examina- 
tion be  questioned  with  regard  to  that  which 
does  not  Impeach,  rebut,  explain,  or  modify, 
or  In  some  way  qualify,  something  he  has 
testified  to  in  chief.  He  can  only  be  ex- 
amined as  to  other  matters  by  the  examin- 
ing party  mailing  him  his  own  witness. 
Uoltra  V.  Penland  (Or.)  77  Pae.  129;  Ah 
Doon  v.  Smith,  25  Or.  89,  34  Pac.  1003; 
State  T.  Savage,  36  Or.  191,  60  Pac.  010. 
61  Pac.  1128;  Williams  v.  Culver,  39  Or. 
.337,  64  Pae.  763.  Now,  the  only  evidence 
given  by  Chandler  on  direct  examination 
was  that  the  writing  was  executed  by  Hal- 
garth  and  signed  by  him  as  witness.  It 
was  upon  this  subject  only,  or  matters  prop- 
erly connected  therewith,  that  he  could  be 
cross-examined.  If  counsel  desired  his  tes- 
timony as  to  whether  the  dying  declarations 
of  the  deceased  were  truly  stated  in  the 
writing,  they  should  have  made  him  their 
witness  for  that  purpose,  and  could  not  ob- 
tain the  Information  by  a  cross-examina- 
tion. 

The  defendant  sought  to  Justify  his  act 
in  killing  Halgarth  upon  the  ground  tbat  it 
was  done  in  necessary  self-defense.  Upon 
this  subject  the  court  charged,  in  substance, 
as  follows: 

The  law  gives  to  every  man  the  right  of 
self-defense.  This  means  that  a  man  may 
defend  his  life  and  person  from  great  bodily 
harm.  He  may  repel  force  by  force,  and 
may  resort  to  such  force  as,  under  the  cir- 
cumstances surrounding  him.  may  reasona- 
bly seem  necessary  to  repel  the  attack  upon 
him,  even  to  the  taking  of  the  life  of  his 
assailant.  If  you  find  from  the  evidence 
that  the  defendant,  at  the  time  of  the  fatal 
shot  or  cuts,  had  reasonable  ground  to  be- 
lieve, and  did  honestly  believe,  that  his  life 
was  In  imminent  danger,  or  that  he  was  in 
danger  of  great  bodily  harm  at  the  hands 
of  the  deceased,  and  not  being  the  aggressor 
himself,  and  so  honestly  believing,  he  fired 
the  fatal  shot  or  Inflicted  the  fatal  wounds, 
he  was  Justifiable  under  the  law  in  so  do- 
ing. And  by  "aggressor"  I  mean  one  who 
brings  on  a  conflict  or  affray  by  some  overt 
act  or  demonstration  calculated  to  precipi- 
tate the  difficulty  or  conflict.  If  you  find 
that  the  defendant  was  traveling  along  the 
public  highway  past  the  premises  of  de- 
ceased when  the  difficulty  occurred,  the  de- 
fendant wos  where  he  had  o  right  to  be, 
and  was  not  required  to  retreat  to  the  wall. 


If  a  person  Is  assaulted  In  such  a  way  as  to 
induce  in  him  a  reasonable  belief  tbat  be 
is  in  actual  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm,  be  will  be  JUHti- 
fled  In  defending  himself,  although  tiie  dan- 
ger be  not  real,  but  only  apparent.  No  one 
has  a  right  to  kill  another,  even  In  self- 
defense,  unless  such  killing  is  apparently 
necessary  for  such  defense.  Before  a  per- 
son can  Justify  the  taking  of  a  human  life 
on  the  ground  of  self-defense,  he  must,  when 
attacked,  employ  all  reasonable  means  with- 
in his  power,  consistent  with  his  safety,  to 
avoid  the  danger  and  avert  the  necessity  for 
the  killing.  The  right  of  one  to  take  the 
life  of  an  assailant  in  self-defense  can  only 
be  exercised  to  defend  his  own  life  or  his 
person  from  great  bodily  harm.  Danger  of 
a  battery  alone  will  not  be  sufficient.  It  is 
not  necessary  that  the  assault  made  by  the 
decersed  upon  the  defendant,  if  an  assault 
was  made,  should  have  been  made  with  a 
dangerous  weapon.  An  assault  by  the  de- 
ceased with  his  fists  alone,  If  there  was  an 
apparent  purpose  and  the  ability  to  inflict 
death  or  great  liodily  harm  upon  the  defend- 
ant, would  be  sufficient  to  Justify  the  killing 
in  self-defense,  if  the  defendant,  at  the  time 
he  shot  and  killed  the  deceased,  had  reason 
to  believe,  and  did  believe,  that  he  was  In 
imminent  danger  of  death  or  great  bodily 
harm  at  the  bands  of  the  deceased.  Homi- 
cide can  be  Justified  or  excused  on  the 
ground  of  necessity  alone.  The  necessity 
must  be  apparent,  absolute,  and  unavoida- 
ble, or  the  defendant  must  from  all  the  cir- 
cumstances have  honestly  believed  it  to  be 
so.  To  excuse  homicide,  the  party  must  act 
under  an  honest  and  well-founded  belief  that 
it  Is  necessary  to  take  life  to  prevent  death 
or  great  bodily  harm  to  himself.  The  dan- 
ger must  be  so  urgent  that  the  killing  is 
absolutely  or  apparently  necessary,  and  must 
not  have  been  brought  on  by  the  defend- 
ant Imminent  and  apparent  danger  means 
such  overt  actual  demonstrations  as  would 
make  the  killing  apparently  necessary  to 
prevent  death  or  great  bodily  harm.  The 
danger  must  be  unavoidable  according  to  the 
facts  and  circumstances  as  they  honestly 
appeared  at  ttie  time  to  the  defendant,  but 
it  is  not  necessory  that  the  danger  should 
in  fact  have  existed  at  the  time,  if  the  de- 
fendant had  reason  to  believe,  and  did  be- 
lieve, that  It  existed.  No  words  of  abuse 
can  be  an  excuse  for  assault. 

Objections  were  made  and  exceptions  were 
reserved  to  various  portions  of  these  in- 
stmctlons,  but  wlien  taken  as  a  whole  they 
fairly  cover  the  law  of  self-defense  as  ap- 
plie<l  to  the  facts  of  this  case. 

The  objection  that  the  court  erroneously 
assumed  that  there  was  evidence  tending  to 
show  that  the  defendant  was  an  aggressor 
is  without  merit.  There  was  testimony  from 
which  the  Jury  could  have  found  that  the 
difficulty  was  provoked  and  brought  on  by 
the  insulting  and  abusive  language  of  the 
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defendant,  and  his  threatening  attitude  In 
drawing  bis  pistol  before  the  deceased  cross- 
ed oyer  the  fence  into  the  road.  If  such  are 
the  facts,  he  could  not  Jostlfy  the  idlUng  on 
the  ground  of  self-defense,  unless,  after  pro- 
Tolting  the  difficulty,  he  In  good  faith  en- 
deavored to  withdraw  from  it  1  McClaln, 
Grim.  Law,  §  310.  The  rule  is  thoroughly 
established  that  the  plea  of  self-defense  can- 
not be  sustained  when  the  evidence  shows 
that  the  defendant  was  the  aggressor.  State 
V.  Hawkins,  18  Or.  476,  23  Pac.  475.  He  is 
precluded  by  his  conduct  to  avail  himself  of 
a  necessity  arising  from  a  present  impending 
peril  of  great  bodily  harm  brought  on  him- 
self by  his  own  wrongful  act.  Serjeant 
Hawlfins  says:  "Neither  shall  a  man  in 
any  case  justify  the  Idlling  of  another  by  a 
pretense  of  necessity,  unless  he  were  himself 
wholly  without  fault  in  bringing  the  neces- 
sity upon  himself;  for  if  a  man,  in  defense 
of  an  injury  done  by  himself,  Iilll  any  per- 
son whatsoever,  he  is  guilty  of  manslaughter 
at  least."  1  Hawldns'  Pleas  of  the  Crown, 
c.  10,  i  22.  And  Mr.  Wharton  says:  "If  the 
defendant  in  any  way  challenged  the  light, 
and  went  to  it  armed,  he  cannot  afterwards 
maintain  that  in  taking  his  assailant's  life 
he  acted  in  self-defense."  1  Wharton,  Crim. 
Law  (0th  Ed.)  8  4flo.  In  order  for  a  de- 
fendant to  Invoke  the  law  of  self-defense,  he 
must  be  free  from  fault,  and  the  difficulty 
mast  not  have  been  one  of  his  own  seeking. 
Insulting  and  abusive  language  may  be  suf- 
ficient to  provoke  and  bring  on  the  difficulty 
within  this  rule,  unless,  perhaps,  the  assault 
la  so  violent  as  to  be  out  of  all  proportion 
to  the  provocation  given,  and  especially  is 
this  true  when,  as  here,  such  language  is  ac- 
companied by  the  drawing  of  a  deadly  weap- 
on with  an  apparent  hostile  Intent.  1  Mc- 
Claln, Crim.  Law,  {  300;  Kerr,  Homicide, 
M  178,  179;  Henry  v.  State,  79  Ala.  42;  State 
V.  Hudson.  59  Mo.  135;  State  v.  Talmage, 
107  Mo.  543,  17  S.  W.  900;  State  v.  Tram- 
mell,  40  8.  C.  331,  18  S.  E.  940,  42  Am.  St. 
Rep.  874.  There  is  some  language  in  Foutch 
V.  State,  95  Tenn.  711,  34  8.  W.  423,  45  L. 
R.  A.  687  (the  case  relied  upon  by  the  de- 
fendant), which  would  seem  to  imply  that 
to  deny  one  who  provoked  a  difficulty,  in 
which  his  adversary  is  killed  by  him,  the 
right  to  plead  self-defense,  it  must  appear 
that  he  brought  on  the  difficulty  with  the 
intent  to  kill  his  adversary  or  Inflict  on  him 
great  bodily  harm.  The  question  for  de- 
cision in  that  case,  however,  was  the  sound- 
ness of  an  instruction  that  "if  one  provokes 
a  combat  or  produces  an  occasion  to  kill,  and 
kills  his  adversary,  it  Is  murder,  no  matter 
to  what  extent  he  [the  slajrer]  may  liave 
t>een  reduced  in  the  combat"  The  court 
held  ttie  instruction  erroneous,  because  the 
killing  would  not  be  murder,  under  the  cir- 
cumstances stated,  unless  the  difficulty  was 
provoked  by  the  slayer  with  the  Intent  to 
kill  his  adversary  or  to  do  him  great  bodily 
harm.    What  is  said  upon  the  law  of  self- 


defense  can  scarcely  be  regarded  as  author- 
ity. 

It  is  urged  that  the  instructions  are  er- 
roneous because  the  court  told  the  jury  that, 
before  a  person  can  justify  the  taking  of  a 
human  life  on  the  ground  of  self-defense, 
"be  must  take  and  employ  all  reasonable 
means  within  his  power,  consistent  with  his 
safety,  to  avert  the  danger  and  avoid  the 
necessity  for  the  killing,"  and  that  "the  dan- 
ger must  be  unavoidable,  according  to  the 
facts  and  circumstances  as  they  honestly 
appeared  at  the  time  to  the  defendant,"  etc. 
These  instructions  are  merely  the  language 
of  the  books  and  decisions,  and,  when  con- 
strued in  connection  with  the  remainder  of 
the  charge,  it  is  clear  the  court  did  not  in- 
tend to  instruct  the  jury  that  It  was  the 
duty  of  the  defendant,  if  he  was  without 
fault,  to  retreat  or  flee  from  his  adversary 
in  order  that  he  might  justify  the  killing  on 
the  ground  of  self-defense.  On  the  con- 
trary, the  court  plainly  charged  that,  If  the 
defendant  was  traveling  in  a  public  high- 
way, he  was  where  he  had  a  right  to  be,  and 
was  not  required  to  retreat;  that  if  he  was 
assailed  in  such  manner  as  to  Induce  in  him 
a  reasonable  belief  that  he  was  in  actual 
danger  of  losing  his  life  or  of  suffering  great 
bodily  harm,  he  would  be  justified  in  de- 
fending himself,  although  the  danger  was 
not  real,  but  only  apparent;  that  It  was  not 
necessary  that  the  assault  should  have  been 
made  by  deceased  with  a  dangerous  weapon, 
but  that  his  flsts  alone  were  sufficient  if 
there  was  an  apparent  purpose  and  present 
ability  on  his  part  to  Inflict  death  or  great 
bodily  harm,  and  the  defendant  had  reason 
to  believe  and  did  so  believe;  that  it  was 
only  necessary  that  the  danger  be  unavoida- 
ble according  to  the  facts  and  circumstances 
as  they  honestly  appeared  at  the  time  to 
the  defendant.  The  effect  of  these  instruc- 
tions as  a  whole  is  that  wlille  the  defendant 
if  he  was  not  the  aggressor,  was  not  obliged 
to  retreat  or  fly  from  his  assailant,  it  was 
his  duty  to  employ  all  reasonable  means 
within  his  power,  consistent  with  his  own 
safety,  to  avoid  the  danger,  and  avert  the 
necessity  of  taking  the  life  of  the  assailant 
This  is  the  law,  and  was  so  stated  in  the 
former  opinion.  State  v.  Gray,  43  Or.  446, 
74  Pac.  927;  State  v.  Porter,  32  Or.  135,  49 
Pac.  964;  1  McClaln,  Crim.  Law,  f  .311; 
Kerr,  Homicide,  {  180;  State  v.  Summer 
(8.  C.)  74  Am.  8t  Rep.  707,  note. 

Complaint  is  al.<(o  made  because  it  is  said 
the  court  gave  too  much  prominence  in  its 
charge  to  the  fact  that  the  defendant  must 
not  have  been  the  aggressor,  and  must  not 
have  brought  on  the  difficulty,  etc.;  but  this 
Is  owing  to  the  prolixity  of  the  charge,  due, 
probably,  to  the  numerous  instructions  re- 
quested by  the  parties,  and  the  evident 
earnest  desire  of  the  court  to  present  the  law 
of  the  case  fully  and  dearly  to  the  jury. 

Again,  it  is  insisted  that  the  court  confus 
ed  "Justifiable"  and  "excusable"  homicide. 
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but  these  terms  are  often  used  as  synonjms 
111  the  books.  1  McClain,  Criin.  Law,  i  29& 
Xo  injury  could  hare  come  to  the  defendant 
by  their  use  In  the  case  at  bar.  Several  In- 
structions were  requested  by  the  defense  to 
the  effect  that  the  defendant  had  a  right  to 
act  upon  appearances,  and  to  repel  the  as- 
sault of  the  deceased,  whether  It  was  made 
with  a  deadly  weapon  or  not;  that  no  per- 
son has  a  right  to  advance  Into  a  public 
highway  and  administer  a  merciless  castiga- 
tlon  upon  bis  neighbor  who  Is  lawfully  there, 
and  that  a  strong  man  with  his  fists  alone  is 
capable  of  inflicting  great  bodily  harm  upon 
a  victim  much  inferior  In  strength  and  en- 
durance, and  he  may  even  thus  talie  his  life: 
and  that  in  arriving  at  a  verdict  they  should 
take  into  consideration  the  relative  sizes, 
ages,  and  strength  of  the  parties;  but  all 
these  points  were  suflSclently  covered  by  tho 
general  charge,  and  there  was  no  error  In 
refusing  to  give  the  Instructions  as  request- 
ed. 

Preliminary  to  Its  charge  as  to  the  law  ap- 
plicable to  the  facts  of  the  case  and  as  intro- 
ductory thereto,  the  court  stated  to  the  jury 
what  would  constitute  excusable  homicide  as 
defined  by  the  statute  (B.  &  C.  Comp.  §  1758), 
and  that  "an  Intent  to  murder  is  conclusively 
presumed  from  the  deliberate  use  of  a  deadly 
weapon,  causing  death  within  a  year,  If  not 
done  in  self-defense  or  in  the  rightful  and 
necessary  defense  of  projierty."  Objections 
are  made  to  both  of  these  instructions,  on 
the  ground  that  the  first  is  outside  the  testi- 
mony, and  the  second  imposed  the  burden  of 
proof  upon  the  defendant  of  showing  that 
the  killing  was  in  self-defense.  It  is  a  rule 
of  law  that  an  instruction  upon  a  matter  not 
in  evidence,  if  prejudicial  to  the  party  com- 
plaining, Is  reversible  error,  but  the  definition 
here  given  of  excusable  homicide  was  favora- 
ble to  the  defendant.  If  any  inference  was 
to  be  drawn  therefrom.  It  was  that,  in  the 
opinion  of  the  court,  there  was  some  evidence 
tending  to  show  that  the  defendant  was  en- 
titled to  an  acquittal  on  the  ground  that  the 
killing  was  excusable  under  the  statute,  and 
therefore  he  has  no  right  to  complain.  The 
other  instruction  was  merely  stating  to  the 
Jury  a  presumption  of  law  declared  by  the 
statute  as  interpreted  by  this  court  In  previ- 
ous decisions,  and  did  not,  as  we  conceive 
it,  in  any  manner  shift  the  burden  of  proof. 
State  V.  Carver,  22  Or.  602,  30  Pac.  315;  State 
V.  Gibson,  43  Or.  184,  73  Pac.  333.  It  was  an 
instruction  which  had  no  proper  place  in  a 
trial  for  manslaughter,  but  was  not  prejudi- 
cial to  the  defendant,  nor  did  it  affect  any 
substantial  right  of  his. 

The  court  at  the  beginning  of  Its  charge 
told  the  jury  that  the  former  verdict  was  an 
acquittal  of  the  crime  of  murder  in  the  first 
or  second  degree,  and  that  the  defendant 
could  not  on  a  retrial  be  convicted  of  any 
greater  offense  than  manslaughter.  The  case 
was  tried  throughout  by  Uie  state  and  the 
defense  as  a  prosecution  for  manslaughter 


alone,  and  evidence  was  admitted  and  In- 
structions of  the  court  framed  on  that  the- 
ory. The  cause  was  properly  and  fairly  sub- 
mitted to  the  Jury,  and  should  not  now  be  re- 
versed because  the  court  improperly  alluded 
to  or  stated  a  statutory  rule  of  evidence 
which  was  not  applicable  to  the  case,  but 
which  could  not  have  affected  the  substantial 
right  of  the  defendant.  B.  &  C.  Comp.  f 
1484;  State  v.  Moore,  32  Or.  65,  48  Pac.  4(!8. 
The  Judgment  of  the  court  below  Is  afllrm- 
ed. 


CLARK  V.  niXDMAN  et  al. 
(Supreme  Court  of  Oregon.    Jan.  9,  1005.) 

BOUNDARIES— UKSIONATION— ESTOPPEL  IN  PAIS 
— DEEDS— DESCBIPTION — KEFORUATION  —  MIS- 
TAKE—CONTRACTS — SPECIFIC  PERFORMA.VCE  — 
CONSIDERATION  — EJECTMENT  —  DEFE.NSES  — 
rAILURG  TO   PLEAD. 

1.  Where  certain  daughters  agreed  to  pay 
their  father  one-half  of  the  cost  of  erectinft  a 
house  on  certain  laud,  in  consideration  of  liis 
agreement  to  convey  the  premises  to  tliem.  the 
daughters'  failure  to  perform  their  part  of  the 
agreement  did  not  invalidate  the  father's  deed 
of  the  premises  to  them,  but  merely  gave  him 
a  right  of  action  against  them  for  the  stipulated 
consideration. 

2.  Where  a  father  agreed  to  erect  a  house  on 
certain  designated  land  and  convey  the  premises 
to  his  daughters,  in  consideration  of  their  stipu- 
lation to  pay  one-half  of  the  cost  of  the  build- 
ing, the  daughters'  agreement  so  to  pay  con- 
stituted a  sufficient  consideration  for  the  con- 
tract to  sustain  a  suit  for  specific  performance. 

3.  In  an  action  to  reform  a  deed  on  the  ground 
of  mistake  and  estoppel,  plaintiff's  failure  to 
plead  the  facts  relied  on  in  a  prior  ejectment 
suit  to  recover  the  premises  in  controversy,  in 
wliich  slie  was  defeated,  as  she  was  authorized 
to  do  by  B.  &  C.  Comp.  §  301,  did  not  bar  her 
right  to  assert  such  facts  in  the  subsequent  suit. 

4.  PlainlilTs  father,  in  order  to  locate  the 
eastern  boundary  of  premises  intended  to  be 
conveyed  by  him  to  his  daughters,  made  certain 
measurements,  and  pointed  out  to  his  daughters 
the  line  which  he  supijosed  formed  the  eastern 
boundary  of  the  land,  and  executed  a  deed  to 
them,  based  on  such  measurement.  He  there- 
after put  up  a  partition  fence  on  the  line  so 
located,  and  in  the  absence  of  plaintiff,  who  suc- 
ceeded to  the  rights  of  her  other  sisters  under 
the  deed,  again  measured  the  land,  selected  the 
site  for  the  house,  and  superintended  its  entire 
construction  thereon.  Ilrlil.  that  the  fatiier  was 
estopped  to  subsequently  deny  that  the  line  so 
pointed  out  and  established  was  the  true  east- 
em  boundary  of  the  land  intended  to  be  con- 
veyed. 

Appeal  from  Circuit  Cburt,  Baker  County; 
Bobert  Eakin,  Judge. 

Suit  by  Phlla  B.  Clark  against  W.  C.  Hind- 
man  and  another.  From  a  Judgment  in  favor 
of  plaintiff,  both  parties  appeal.  Modified 
and  affirmed. 

This  is  a  suit  to  reform  a  deed  and  to  en- 
join the  enforcement  of  a  Judgment.  The 
facts  are  that  the  defendant  W.  C.  Hindman, 
being  the  owner  of  a  block  of  land  in  Baker 
City,  conveyed  a  part  thereof,  September  7, 
1891,  to  his  daughters,  the  plaintiff,  Phlla 
B.  Clark,  and  Grace  C.  Hindiuan,  the  deed 
expressing  a  consideration  of  $500,  and  de- 
scribing the  premises  as  follows:    "Bounded. 
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-on  the  south  \>y  Court  street  and  on  the  west 
by  Sixth  street,  beglDiilng  at  the  southwest 
'Corner  and  running  north  lOS  feet;  thence 
east  86  feet;  thence  south  106  feet;  thence 
west  86  feet  to  the  place  of  beginning,  the 
same  in  Boyd's  First  Addition."  The  plaln- 
tlflP,  having  secured  her  sister's  interest  in  the 
premises,  erected  a  building  thereon,  a  part 
of  which,  It  Is  claimed  by  the  defendants, 
extends  east  of  the  boundary  of  her  land. 
Her  father,  having  remarried,  executed  a 
deed  for  the  remainder  of  his  block  to  bis 
wife,  who  commenced  an  action  against 
plaintiff  and  recovered  Judgment  for  20  feet 
off  the  east  side  of  the  premises  claimed  by 
her,  and  this  snlt  was  instituted  to  prevent 
the  enforcement  of  tbat  Judgment.  The  com- 
plaint states  the  facts  hereinbefore  detailed, 
and  alleges  that  plaintiff  erected  her  house 
•on  the  site  selected  therefor  by  her  father, 
imder  whose  supervision  it  was  constructed; 
tbat  by  mutual  mistake  the  deed  so  execut- 
ed September  7,  1801,  erroneously  describes 
the  land  as  being  in  Boyd's  First  Addition 
to  Baker  City,  when  no  such  addition  thereto 
ever  existed;  that  at  that  time,  and  prior 
thereto,  plalnttlTs  father  intentionally  repre- 
sented to  her  and  her  sister,  Grace,  tbat  a 
post  forming  a  fence  comer  was  the  place  of 
beginning  designated  in  the  deed;  that  hav- 
ing no  knowledge  to  the  contrary,  nor  means 
of  ascertaining  the  fact,  but  relying  upon 
his  statements  and  believing  them  to  be 
true,  they  paid  him  $500  for  the  premises; 
that  be  measured  tbe  sped  fled  distance  from 
such  fence  corner,  and  pointed  out  to  them 
as  tbeir  east  boundary  a  line  on  which  he 
constructed  a  partition  fence;  and  that,  by 
reason  of  such  facts,  her  father  and  those 
claiming  under  him  are  and  should  be  es- 
topped to  assert  any  claim  or  color  of  title  to 
the  land  described  in  the  judgment  rendered 
against  plaintiff.  The  answer  denies  the  ma- 
terial allegations  of  the  complaint,  and  for  a 
separate  defense  alleges  tbat  the  deed  was 
executed  to  plaintiff  and  her  sister  in  pursu- 
ance of  their  agreement  to  pay  one-half  tbe 
cost  of  erecting  a  house  on  the  premises; 
tbat  he  put  up  a  building  on  the  western  part 
thereof,  incurring  an  expense  of  about  $1,000, 
of  which  sum  they  did  not  pay  more  than 
$300;  that  it  was  intended  by  tbe  parties  to 
snch  deed  to  convey  the  land  specified  there- 
in out  of  the  southwest  comer  of  bis  block, 
particularly  describing  it;  tbat  at  the  time 
the  deed  was  executed  the  defendant  believ- 
ed that  such  block  extended  to  the  east  line 
of  Sixth  street,  which  was  not  then,  nor  has 
It  since  been,  definitely  located.  For  a  fur- 
ther defense,  it  is  averred  that  the  deed  de- 
scribed in  the  complaint  was  executed  with- 
out consideration.  The  new  matter  in  the 
answer  having  been  denied  in  the  reply,  the 
cause  was  referred  and  the  testimony  taken, 
from  which  the  court  made  findings,  and  de- 
creed a  reformation  of  plaintiff's  deed  so  as 
to  describe  tbe  premises  as  follows:  "Begin- 
ning at  tbe  southwest  corner  of  the  Hiud- 


man  Block  In  Baker  City,  Oregon,  thence 
north  108  feet;  thence  east  86  feet;  thence 
south  108  feet;  thence  west  86  feet  to  place 
of  beginning;"  and  tbat  so  much  of  tbe  Judg- 
ment rendered  against  plaintiff  as  interferes 
with  the  description  last  above  given  in  any 
manner  be  enjoined;  and  both  parties  ap- 
peal. 

F.  M.  Saxton,  for  appellants.  William 
Smith,  for  respondent. 

MOOBB.  C.  J.  (after  stating  the  facts^.  It 
is  contended  by  defendants'  counsel  that,  al- 
though the  deed  executed  by  Hlndman  to 
his  daughters  expresses  a  pecuniary  consid- 
eration, they  parted  with  nothing  of  value 
capable  of  being  estimated  in  money,  and, 
as  the  conveyance  was  Intended  as  a  dona- 
tion, a  suit  to  reform  the  deed  cannot  be 
maintained.  The  legal  principle  insisted  up- 
on finds  expression  In  tbe  statement  that  the 
specific  performance  of  a  contract  to  convey 
real  property  will  not  be  enforced  in  equity 
unless  it  is  supported  by  a  valuable  consid- 
eration. Modlsett  V.  Johnson,  2  Blackf.  431; 
Seymour  v.  Delancey,  6  Johns.  Ch.  222;  Yas- 
ser V.  VasBor,  23  Miss.  378;  Aston  v.  Robin- 
son, 4!)  Miss.  348;  Curlln  v.  Hendricks,  35 
Tex.  225.  A  court  of  equity  will  not  interfere 
against  a  grantor,  in  favor  of  a  volunteer,  to 
correct  a  mistake  or  to  reform  a  defective 
conveyance.  Tbe  reason  for  this  rule  Is  stat- 
ed by  the  court  in  Adair  v.  McDonald,  42  Ga. 
500,  as  follows:  "If  there  Is  a  mistake  or  a 
defect.  It  Is  a  mere  failure  in  a  bounty, 
which,  as  the  grantor  was  not  bound  to  make, 
he  is  not  bound  to  perfect"  Notwithstand- 
ing a  diversity  of  opinion  exists  as  to  tbe 
right  of  a  grantor  to  show  a  consideration 
different  In  kind  from  tbat  expressed,  evi- 
dence has  been  held  admissible  in  this  state 
to  prove  that  a  conveyance  of  real  property 
by  a  deed  reciting  a  valuable  consideration 
was  a  gift.  Intended  as  an  advancement  not 
to  defeat  the  conveyance,  but  to  show  from 
whence  the  consideration  came,  tbe  money 
being  treated  as  tbe  original  gift  with  which 
the  land  was  purchased.  Velten  v.  Carmaek, 
23  Or.  282,  31  Pac.  658.  20  L.  K,  A.  101,  Tbe 
rule  announced  in  that  case,  however,  is  not 
applicable  to  the  facts  involved  herein,  for  It 
will  be  remembered  that  the  answer  admits 
that  plaintiff  and  her  sister  paid  their  father 
the  sum  of  $.300  on  account  of  the  bouse 
which  be  built  on  the  premises  conveyed  to 
them.  The  construction  of  the  house  made 
It  a  part  of  the  realty  to  which  It  was  at- 
tached, and,  having  been  put  up  after  tbe 
land  was  conveyed,  the  building  became  tbeir 
property.  Their  agreement  to  pay  one-half 
tbe  cost  of  erecting  a  bouse  on  the  laud  to  be 
conveyed  to  them  was  an  executory  consid- 
eration for  tbe  deed,  wblch  is  sufilcient  to 
support  it,  and  a  failure  on  their  part  to  per- 
form the  terms  of  their  agreement  does  not 
Invalidate  tbe  instrument,  but  merely  fur- 
nishes their  father  a  right  of  action  against 
them  for  tbe  cousidoration  stipulated.    Lake 
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V.  Gray,  35  Iowa,  459;  Gray  v.  Lake,  48 
Iowa,  505.  Invoking  the  maxim  that  "equity 
looks  to  the  intent  rather  than  to  the  form" 
(Pomeroy,  Eq.  {  303),  the  agreement  entered 
into  between  Hlndman  and  his  daughters 
was  In  effect  that  he  would  erect  a  house  on 
the  land  designated,  and  convey  the  premises 
to  them,  in  consideration  of  their  stipulation 
to  pay  one-half  the  cost  of  the  building, 
which  afforded  a  valuable  consideration  for 
the  deed. 

It  is  also  maintained  by  defendants'  coun- 
sel that,  in  the  action  of  ejectment  brought 
against  her,  plaintiff  had  an  opportunity  to 
set  up,  by  way  of  cross-bill,  the  facts  now 
relied  upon  as  the  basis  of  equitable  relief, 
but,  not  having  done  so,  she  is  estopped  by 
the  Judgment  rendered  tiiereln.  Our  statute 
allows  an  equitable  defense  by  cross-bill  in 
actions  at  law  (B.  &  a  Oomp.  {  391),  and  in 
construing  this  provision  it  has  been  held 
that  a  party  may  rely  upon  a  legal  defense 
without  being  thereby  precluded  from  after- 
wards asserting  bis  equitable  title  in  an  orig- 
inal suit.  Hill  V.  Cooper,  6  Or.  181;  Spaur 
v.  McBee,  19  Or.  76,  23  Pae.  818;  South 
Portland  L.  Co.  v.  Manger,  36  Or.  457,  54 
Pac.  815,  60  Pac.  6. 

Considering  the  case  on  its  merits,  the 
transcript  shows  that  the  southwest  comer 
of  block  14  of  the  United  States  town  site 
of  Baker  City  has  been  established  and  is 
evidenced  by  an  iron  pipe  driven  in  the 
ground.  John  Hagel,  a  surveyor,  as  defend- 
ants' witness,  testified  that  on  July  3,  1903, 
he  measured  west  from  this  pipe  627  feet,  as 
be  construes  the  distance  called  for  in  Hind- 
man's  deed,  at  which  point  be  located  the 
southwest  corner  of  the  Hlndman  Block, 
and,  continuing  the  line  west  15.75  feet,  he 
reached  a  comer  of  a  fence  running  north; 
that,  retracing  the  line  19.5  feet,  he  found  an 
old  fence  post,  and  also  saw  evidence  of  a 
fence  originally  extending  north  therefrom; 
and  that  measuring  east  from  the  corner  so 
located  8G  feet,  the  distance  called  for  in 
plaintiff's  deed,  he  found  that  the  east  wall 
of  her  house  extends  upon  Mrs.  Hindman's 
land  7.9  feet,  the  roof  projecting  about  18 
inches  further.  The  testimony  of  Grace  C. 
Hlndman,  which  was  taken  by  deposition, 
shows  that  she  was  in  Baker  City  when  the 
house  in  question  was  built,  but  too  ill  to 
direct  the  carpenters  doing  the  work;  and 
that  her  father  selected  the  site  for  the  build- 
ing, pointed  out  where  the  pillars  support- 
ing the  corners  were  to  be  placed,  and  super- 
intended the  construction  of  the  bouse.  The 
deposition  of  Mrs.  C.  L.  Kurtz  shows  that 
she  was  present  when  the  site  for  plaintiff's 
bouse  was  selected,  and  saw  her  uncle,  the 
defendant  W.  C.  Hlndman,  measure  the 
ground  with  a  tapeline  and  mark  with  a 
stick  the  points  where  the  comers  were  to 
be  placed,  but  she  does  not  remember  seeing 
pegs  driven  at  the  angles  indicated;  that 
her  uncle  superintended  the  construction  of 
the  building,  where  he  spent  most  of  his  time 


each  day  until  it  was  finished;  and  that  he 
conferred  with  the  witness  as  to  the  proper 
place  to  pat  a  door  in  the  house,  and  as  to 
the  color  of  the  paint  to  be  used  thereon. 
Mrs.  Anna  Rutan  testified  that,  immediately 
prior  to  commencing  the  work  on  the  house 
spoken  of,  she  saw  W.  C.  Hindmau  measur- 
ing the  lot  on  which  it  was  to  be  placed,  and. 
In  answer  to  her  Inquiry  as  to  what  he  was 
doing,  he  informed  her  that  plaintiff  wanted 
him  to  build  a  house  for  her.  William  Bost- 
wlck,  a  paper  hanger,  testified  that  W.  C. 
Hlndman  showed  him  the  different  kinds  of 
paper  which  the  witness  used  in  covering 
the  walls  of  the  various  rooms  of  plaintiff's 
house.  Eliza  Barnes,  Charles  Barnes,  and 
William  Cunnlngliam  each  testified  that 
Hlndman  superintended  the  construction  of 
bis  daughter's  house.  When  this  house  was 
built,  plaintiff  was  not  at  Baker  cnty,  and 
she  testifies  that  she  did  not  select  the  site 
for  the  building  nor  have  anything  to  do 
with  Its  construction,  except  to  pay  the  cost 
thereof,  and  not  until  about  three  years  after 
It  was  finished  did  she  know  that  it  en- 
croached upon  her  stepmother's  land.  It 
further  appears  that,  prior  to  the  building 
of  plaintiff's  house,  Hlndman  pat  up  a  wire 
fence  on  what  was  supposed  to  be  the  bound- 
ary between  his  land  and  that  of  his  daugh- 
ter. This  fence  was  removed  so  that  the 
house  could  be  erected,  and  plaintiff  testified 
that  her  father,  in  referring  to  this  fence, 
said:  "That  is  the  boundary  between  us." 
The  deposition  of  Grace  O.  Hlndman  shows 
that  this  fence  was  put  up  prior  to  convey- 
ing her  interest  in  the  land  to  her  sister,  and 
in  speaking  of  her  father  she  testifies  as 
follows:  "He  built  a  wire  fence  between  his 
property  and  our  lots.  He  took  me  to  the 
place  and  showed  me  this  wire  fence,  and 
said:  "This  fence  divides  your  and  Phila's 
[plaintiff's]  lots  from  mine.' "  The  defend- 
ant W.  C.  Hlndman,  in  referring  to  plaintlfTs 
statements  as  to  what  he  said  abotit  the 
fence,  testifies  as  follows:  "I  told  her  I 
supposed  that  that  wouldn't  be  far  from  the 
line,  but  that  there  was  no  corners  estab- 
lished at  all,  and  explained  it  to  Grace,  also, 
when  I  gave  her  the  deed,  that  the  comer 
wasn't  established."  He  further  testified 
that  he  did  not  know  any  pert  of  plaintiff's 
house  was  off  her  land  until  nearly  a  year 
after  it  was  built. 

It  appears  from  the  transcript  that  in  the 
action  brought  by  the  defendant  Mrs.  Hind- 
man,  as  plaintiff,  against  the  plaintiff,  Phlla 
B.  Clark,  as  defendant,  a  stipulation  was  en- 
tered into  by  the  parties  authorizing  C.  M. 
Foster,  the  county  surveyor  of  Baker  county, 
to  determine  the  location  of  the  house  in 
question,  and  liaring  done  so,  according  to 
bis  theory,  from  an  inspection  of  the  deeds 
constituting  the  chain  of  title,  he  made  a  re- 
port of  his  survey,  a  copy  of  which  was  of- 
fered in  evidence  on  the  trial  of  this  cause. 
This  shows  that  on  June  21,  187.5,  one  J.  M. 
Boyd  conveyed  to  W.  W.  Ellis  a  block  of 
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land  beginning  at  a  point  96  feet  west  of  the 
southwest  corner  of  block  14,  in  the  United 
States  town  site  of  Buker  City,  thence  west 
216.5  feet  to  the  southwest  corner,  etc.  El- 
lis, on  December  24,  1875,  conveyed  to  Par- 
mela  Boyd,  the  wife  of  J.  M.  Boyd,  a  tract 
of  laud  beginning  at  the  southeast  corner  of 
the  Academy  Block  In  Baker  City,  thence 
west  216.5  feet,  thence  south  125  feet  to  the 
southwest  comer,  etc.  J.  M.  Boyd  and  wife, 
on  June  30,  1877,  conveyed  to  the  defendant 
W.  C.  Hlndman  a  block  of  land  beginning 
at  a  point  80  feet  west  of  the  southwest  cor- 
ner of  the  block  then  owned  and  occupied 
by  Parmela  Boyd,  thence  west  216.5  feet  to 
the  southwest  corner,  etc.  A  plat  of  the 
blocks  mentioned  was  also  offered  In  evi- 
dence, an  examination  of  which  shows  that 
the  east  line  of  the  Academy  Block  Is  par- 
allel with  and  114  feet  west  of  the  west  line 
of  block  14  of  the  United  States  town  site  of 
Baker  City.  It  will  be  remembered  that 
Boyd's  deed  to  Ellis  places  the'  southeast  cor- 
ner of  the  premises  conveyed  at  a  point  96 
feet  west  of  the  southwest  corner  of  block 
14.  The  deed  from  Ellis  to  Boyd's  wife 
makes  the  northeast  comer  of  her  block 
identical  with  the  southeast  corner  of  the 
Academy  Block,  thus  placing  the  premises 
described  in  her  deed  18  feet  west  of  the 
land  conveyed  to  Ellis.  This  discrepancy  has 
been  the  cause  of  the  uncertainty  coiicprning 
the  southwest  corner  of  the  Hiudman  Block. 
The  judgment  by  which  Mrs.  Hlndman  re- 
covered 20  feet  off  the  east  end  of  plalntlfTs 
land  probably  resulted  from  the  conclusion 
tliat  the  variance  in  the  description  of  the 
premises  was  equal  to  the  award,  instead  of 
18  feet  as  indicated. 

The  plaintiff  testified  that  when  she  and 
her  sister  purchased  the  land  from  their 
father  it  was  fenced  on  the  south  and  west; 
that  he  and  their  brother  measured  with  a 
tapeline  east  86  feet  from  a  tree,  supposed 
to  be  the  southwest  comer  of  the  premises 
intended  to  be  conveyed,  and  the  description 
given  In  their  deed  was  taken  from  the 
measurement  thus  made;  that  she  secured 
the  deed  under  the  belief  that  the  land  meas- 
ured by  her  father  and  brother  in  her  pres- 
ence settled  the  tioundarles  thereof;  that  her 
father  built  a  partition  fence  on  the  line 
located  by  such  measurement;  that  In  1899 
she  first  learned  that  any  controversy  exist- 
ed In  relation  to  the  boundaries  of  her  land, 
and  thereupon  moved  her  west  fence  about 
15  or  20  feet  further  west,  and  placed  It  in 
line  with  a  fence  her  father  had  built  nortu 
of  her  land,  taking  In  a  part  of  the  street, 
which  was  then  84  feet  wide,  though  the 
plat  thereof  showed  a  width  of  only  60  feet. 
The  defendant  testified  that  the  distance  is 
5  feet  and  4  inches  from  the  post,  once  form- 
ing the  corner  of  the  old  fence,  east  to  a 
tree  the  circumference  of  which  is  60  inches, 
but  when  it  was  set  out  it  was  very  small. 
In  referring  to  this  tree,  the  witness  says: 
"I  considered  it  as  no  corner.    I  couldn't 


have  planned  it  for  a  comer  when  I  wasn't 
sure  whore  the  comer  was." 

The  foregoing  is  a  fair  summary  of  the 
testimony  given  at  the  trial,  the  preponder- 
ance of  which.  In  OUT  opinion,  shows  that 
the  defendant  W.  O.  Hlndman,  in  order  to 
locate  the  east  boimdary  of  the  premises  in- 
tended to  be  conveyed  to  his  daughters, 
measured  east  86  feet  from  the  tree  standing 
near  the  post  that  then  formed  the  comer 
of  the  old  fence;  that  he  pointed  out  to 
his  daughters  the  line  which  he  supposed 
formed  the  east  boundary  of  their  land,  and, 
based  on  such  measurement,  he  executed 
the  deed  to  them;  that  he  thereafter  put 
up  a  partition  fence  on  the  line  thus  located: 
that  in  plaintiff's  atmence  he  again  measured 
her  land,  selected  the  site  for  her  house,  and 
superintended  its  entire  construction.  Hlnd- 
man, as  a  witness  in  his  own  behalf,  denies 
each  of  these  facts,  but,  as  he  Is  81  years 
old,  his  contradictory  statements  probably 
result  from  a  defective  memory,  due  to  his 
advanced  age,  rather  than  to  his  interest  as 
a  party  in  the  decision  to  be  rendered  in 
this  suit 

Based  on  these  facts,  which  we  think  are 
established,  the  question  to  be  considered  is 
whether  or  not  the  acts  of  the  defendant 
W.  C.  Hlndman,  performed  in  ignorance  of 
the  true  location  of  the  southwest  corner  of 
his  block,  and  bis  representations  in  rela- 
tion to  the  supposed  east  boundary  of  plain- 
tiff's land,  made  without  intent  to  deceive 
his  daughters,  estop  his  wife,  as  a  subse- 
quent grantee,  to  assert  title  to  the  land 
which  she  claims  has  been  encroached  upon 
by  plaintiff's  house.  "A  party,"  says  a  text- 
writer,  "Is  estopped  to  deny  the  line  between 
his  own  and  the  adjoining  land  to  be  the 
true  line  if  he  has  sold  and  conveyed  land 
up  to  such  line,  has  pointed  it  out  as  the 
true  line,  and  has  induced  the  defendant  to 
purchase  up  to  such  line."  2  Hermann,  Es- 
toppel, S  1133.  The  plaintiff  and  her  father 
being  equally  innocent  with  respect  to  the 
location  of  the  east  boundary  of  the  land 
intended  to  be  conveyed,  any  loss  caused  by 
erecting  the  house  on  the  site  selected  by 
him  ought  not  to  be  l>orue  by  her.  Buchan- 
an V.  Moore,  13  Serg.  &  R.  304,  15  Am.  Dec. 
COl.  When  a  party,  under  a  misapprehen- 
sion of  his  legal  rights,  by  word  or  act  places 
another  party  In  an  attitude  of  hostility  to 
such  rights,  he  must  submit  to  the  loss 
which  his  conduct  has  occasioned.  Fable  ▼. 
Pressey,  2  Or.  23,  80  Am.  Dec.  401.  Hind- 
man,  in  Ignorance  of  his  own  title,  evidently 
encouraged  plaintiff  in  expending  money  to 
build  her  house,  and,  having  done  so,  he 
and  those  claiming  under  him  cannot  subse- 
quent thereto  assert  such  title  to  her  injury. 
Storrs  V.  Barker,  6  Johns.  Ch.  166,  10  Am. 
Dec.  316.  In  discussing  the  rule  announced 
in  that  case,  Mr.  Justice  Andrews,  In  Tren- 
ton Banking  Co.  v.  Duncan,  86  N.  Y.  221. 
says:  "It  is  not  necessary  now  to  consider 
what  are  the  limitations,  if  any,  to  this  doc- 
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trine.  Bat,  aa  a  greneral  nde,  It  would  seem 
to  be  Just  that,  If  a  person  does  an  act  upon 
the  suggestion  or  request  of  another,  the  lat- 
ter shall  not  be  permitted  to  avoid  the  act 
when  It  turns  out  to  the  prejudice  of  an  an- 
tecedent right  or  Interest  of  his  own,  al- 
though the  advice  on  which  the  other  party 
acted  was  given  Innocently  and  in  Ignorance 
of  his  claim.  The  authorities  establish  the 
doctrine  that  the  owner  of  land  may,  by 
an  act  In  ■pain,  preclude  himself  from  assert- 
ing his  legal  title.  But  it  is  obvious  that  the 
doctrine  should  be  carefully  and  sparingly 
applied,  and  only  on  the  disclosure  of  clear 
and  satisfactory  grounds  of  Justice  and  eq- 
uity. It  is  opposed  to  the  letter  of  the  stat- 
ute of  frauds,  and  It  would  greatly  tend  to 
the  insecurity  of  titles  If  they  were  allowed 
to  be  affected  by  parol  evidence  of  light  or 
doubtful  character.  To  authorize  the  finding 
of  an  estoppel  In  pals  against  the  legal  own- 
er of  land,  there  must  be  shown,  we  think, 
either  actual  fraud,  or  fault  or  negligence 
equivalent  to  fraud,  on  his  part.  In  conceal- 
ing his  title;  or  that  be  was  silent  when  the 
circumstances  would  Impel  an  honest  man 
to  speak;  or  such  actual  intervention  on  his 
part,  as  In  Stom  ▼.  Barker,  as  to  render 
it  Just  that,  as  between  him  and  the  party 
acting  upon  his  suggestion,  ne  should  bear 
the  loss.  Moreover,  the  party  setting  up  the 
estoppel  must  be  free  from  the  imputation 
of  laches  In  acting  upon  the  belief  of  own- 
ership by  one  who  has  no  right"  No  defi- 
nition of  an  equitable  estoppel  can  well  be 
formulated  that  will  Include  all  cases  that 
should  properly  come  within  Its  purview. 
Horn  ▼.  C!ole,  12  Am.  Rep.  111.  In  comment- 
ing on  this  subject  in  McGovcm  v.  Knox, 
8  Am.  Rep.  80,  it  Is  said:  "Probably  no  in- 
flexible rule  can  be  laid  down  defining  the 
several  conditions  of  Its  application  In  all 
cases.  One  condition,  however.  Is  funda- 
mental and  essential  In  every  case,  which 
1b  that  the  particular  right  or  interest  In- 
voking the  protection  of  the  doctrine  must 
have  been  Influenced  by  the  conduct,  the 
encouragement,  concealment,  or  denial  of 
him  who,  or  with  whom  one  In  privity.  Is 
sought  to  be  estopped.  Only  parties  and 
privies  are  affected  by  it,  or  can  Invoke  Its 
Interposition."  In  Rutherford  ▼.  Tracy,  8 
Am.  Rep.  104,  where  the  facts  were  similar 
to  those  In  the  case  at  bar,  Mr.  Justice  Wag- 
oner, in  deciding  the  case,  says:  "If  the 
grantor  showed  the  purchaser  the  wrong 
lines,  and  was  cognizant  of  his  action  on 
that  Information,  and  stood  silent  while  a 
house  was  being  erected  and  money  expend- 
ed, he  directly  led  the  purchaser  Into  a  line 
of  conduct  prejudicial  to  his  interest,  and 
should  not  now  be  heard  In  alleging  anything 
to  the  contrary.  Such  acts  would  constitute 
an  estoppel  In  pais." 

Applying  the  legal  principles  thus  announ- 
ced to  the  facts  involved  herein,  we  think 
plalntlS  Is  clearly  entitled  to  the  relief 
prayed  for  in  ber  complaint    Her  father 


having  measured  east  from  the  tree  In  qnee- 
tlon  86  feet  to  locate  the  limit  of  ber  land, 
the  line  thus  pointed  out  to  her  before  her 
deed  was  executed,  and  west  of  which  her 
house  Is  built  under  his  supervision,  must 
be  established  as  the  true  boundary  on  the 
east  side  of  her  premises.  It  will  be  re- 
membered that  Hagel  testified  tliat  from  the 
comer  of  the  fence,  as  It  stood  July  8,  1903, 
east  to  the  corner  of  the  Hlndman  Block 
as  located  by  him,  the  distance  la  15.75  feet 
and  that  from  such  fence  comer  east  to  the 
old  fence  post  it  is  19.5  feet  The  old  post 
Is  therefore  8.75  feet  east  of  the  comer  of 
the  Hlndman  Block  as  located  by  Hagel. 
From  the  old  post  east  to  the  circumference 
of  the  tree,  which  is  60  Incbes,  the  distance, 
as  testified  to  by  W.  G.  Hlndman,  Is  6  feet 
and  4  inches.  Assuming  this  tree  to  be  20 
incbes  In  diameter,  the  distance  from  the 
old  post  east  to  the  center  of  the  tree  Is  6.16 
feet,  and  measuring  east  from  the  center  of 
this  tree  86  feet  or  95.91  feet  east  of  the 
southwest  comer  of  the  Hlndman  Block  as 
located  by  Hagel,  fixes  the  southeast  comer 
of  plaintiff's  land.  As  this  tree  must  In- 
evitably decay,  the  boundaries  of  her  prem- 
ises should  be  more  permanently  established. 
Her  deed  will  therefore  be  reformed  so  as 
to  describe  the  land  Intended  to  be  conveyed 
by  her  father,  as  follows:  Beginning  at  • 
point  on  the  north  boundary  of  Court  street; 
in  Baker  City,  Or.,  531.09  feet  west  of  the 
southwest  comer  of  block  No.  14,  In  the 
United  States  town  site  of  that  city;  thence 
north  108  feet;  thence  west  to  the  east 
boundary  of  Sixth  street,  in  Baker  City; 
thence  south  108  feet;  and  thence  east  t» 
the  place  of  beginning. 

So  much  of  the  Judgment  secured  by  the 
defendant  ToUle  M.  D.  Hlndman  against 
the  plaintiff  herein,  Phila  B.  Clark,  as  In  any 
manner  Interferes  with  the  description  last 
above  given,  the  defendants  herein,  and  all 
persons  claiming  by,  through,  or  under  them, 
are  perpetually  enjoined  from  enforcing. 
With  this  slight  modification  In  the  descriiv 
tion  of  the  premises,  the  decree  appealed 
from  ia  otherwise  affirmed. 


(4<  Or.  1K> 
MANCHESTER  ASSUR.  CO.  et  al.  y.  ORE- 
GON R.  &  NAV.  CO.  • 
(Supreme  Court  of  Oregon.    Jan.  9,  1905.) 

BAILBOADS— FIRES— ■VIDENCB—WrrKESSES—B«- 
FBESIIINO  MEMOBT— MEUOSAlfDA— SECOHDABT 
CVIDENCE— INSTBUCnOBB — MODlnCATION. 

1.  Under  the  express  provisions  of  B.  ft  O, 
Comp.  i  848,  a  witness  may  refresh  his  mem- 
ory oy  a  writing  only  when  it  was  written 
by  the  witness,  or  under  bis  direction,  at  the 
time  when  the  fact  occurred,  or  immediately 
thereafter,  or  at  another  time  when  the  fact 
was  fresh  In  his  memory,  and  he  knew  that  the 
same  was  correctly  stated  in  the  writing. 

2.  A  memorandum  Is  but  secondary  evidence, 
and  therefore  inadmissible  If  the  witness  ia  abl* 
to  testify  as  to  the  facts  mentioned,  or  can  tes- 

T  L  Sm  WltnassM,  ToL  M;  Cant.  Dig.  U  m-m. 
'itottwu-mK  dwuitd. 
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tlfy  from  present  recollection  after  having  hl« 
mind  refreshed  by  the  memorandum. 

3.  Where  locomotive  inspectors  entered  the  re- 
sults of  their  inspectioas  on  slips,  which  were 
turned  into  the  division  toreman's  olftce,  trom 
which  entries  in  the  inspection  hooks  were  made 
by  a  clerk,  which  were  subsequently  signed  by 
the  inspectors,  the  original  memoranda  made  by 
the  inspectors,  showing  the  dates  of  their  in- 
spections, should  have  been  produced,  or  their 
absence  accounted  for,  to  refresh  the  memory  of 
the  inspectors  as  witnesses,  before  the  book  in 
which  entries  from  such  memoranda  were  made 
could  be  used  for  that  purpose. 

4.  Where  original  memoranda  of  locomotive 
inspections  were  produced  and  used  by  the  in- 
spectors to  refresh  their  memory,  it  is  compe- 
tent to  submit  sach  memoranda  to  the  jury,  as 
well  as  for  the  witnesses  to  speak  from  them. 

5.  Where  original  memoranda  of  locomotive 
inspections  were  shown  to  be  lost,  other  memo- 
randa made  from  the  original  slips  by  a  clerk 
in  accordance  with  his  duties,  and  shown  by  the 
evidence  of  the  clerk  and  inspectors  to  be  cor- 
rect, were  admissible. 

6.  Where,  in  an  action  for  damages  from  fire 
alleged  to  have  been  set  out  by  dofondnnt  rail- 
road company,  plaintiffs  did  not  identify  the 
particular  engine  that  did  the  damage,  it  was 
error  for  the  court  to  modify  an  instruction 
that  in  determining  whether  defendant's  engines 
were  equipped  witn  the  best  modern  appliances 
generally  used,  and  were  in  good  repair,  they 
should  take  into  consideration  evidence  tending 
to  show  that  other  fires  were  caused  by  de- 
fendant's engines  at  other  times  shortly  prior 
or  subsequent  to  the  fire  alleged,  and  whether 
defendant's  engines,  or  the  particular  engine  in 
question,  scattered  coals  at  the  time  of  the  fire, 
or  shortly  prior  or  subsequent  thereto,  by  liinit- 
ing  it  to  the  particular  engine  alleged  to  have 
set  the  fire. 

Appeal  from  Circuit  Court,  TTmatilla  Coun- 
ty; W.  K.  Ellis,  Judge. 

Action  by  the  Manchester  Assurance  Com- 
pany and  another  against  the  Oregon  Uall- 
road  &  Navigation  Company.  From  a  judg- 
ment In  favor  of  defendant,  plaintiffs  ap- 
peal.   Reversed. 

The  plaintiffs  seek  to  recover  damages  for 
loss  by  fire  alleged  to  have  been  occasioned 
by  tbe  negligence  of  tlie  defendant,  its  agents 
and  employes.  The  verdict  and  Judgment 
of  tbe  circuit  court  were  for  defendant,  and 
plaintiffs  appeal. 

J.  J.  Balleray  and  John  McCourt,  for  aih 
pellants.    H.  P.  Conner,  for  respondent. 

WOLVEHTON,  J.  The  defendant,  to  show 
that  It  had  observed  proper  care  and  precau- 
tion In  keeping  Its  engines  and  tbe  smoke- 
stacks thereof  in  suitable  repair,  to  prevent 
tbe  escape  of  sparks  and  Are,  and  the  con- 
sequent Injury  to  tbe  property  of  others 
along  the  line  ot  Its  railroad,  called  one 
TV'bltby  as  a  witness,  who  testified  that  bis 
occupation  was  that  of  a  boilermaker;  that 
be  was  and  had  been  In  tbe  employ  of  tbe 
defendant;  that  he  Inspected  locomotives  at 
times,  but  that  be  could  not  testify  from 
memory  regarding  any  Inspection  of  engine 
No.  400 — tbe  one  supposed  to  have  done  the 
damage.  A  book  was  then  placed  in  bis 
hands,  and  bis  attention  called  to  a  page 
purporting  to  show  the  examination,  condi- 
tion, and  repair  of  the  smokestack  and  asb 


pan  of  sncb  engine  at  La  Grande  from  time 
to  time  during  the  month  of  December,  1802. 
This  book  Is  ruled  in  columns  beaded,  re- 
spectively: "Date  of  Examination";  "Con- 
dition of  Smokestack  and  Netting";  "Re- 
paired, State  Nature  of  Repairs";  "Condition 
of  Ash  Pan  and  Netting";  "Repairs,  State 
Nature  of  Repairs";  "Signature  of  Inspect- 
or"; and  "Occupation."  Within  the  column 
headed  "Condition  of  Smokestack  and  Net^ 
ting"  is  written  tbe  word  "Good,"  opposite 
the  figure  "2"  in  the  column  headed  "Date 
of  Examination."  The  word  "Good"  is  also 
written  under  the  heading  "Condition  of 
Asb  Pan  and  Netting,"  the  name  of  C.  W. 
Ellsworth  under  the  heading  "Signature  of 
Inspector,"  and  tbe  word  "Inspector"  un- 
der that  of  "Occupation."  Tbe  same  thing 
appears  as  of  dates  December  3d  and  5tb.  So 
of  the  7th,  lltb,  18tb,  15th,  23d,  30th,  and 
31st,  except  that  the  name  of  J.  A.  Whitby  ap- 
pears under  "Signature  of  Inspector,"  and 
"Boilermaker"  under  "Occupation."  Tbe 
witness  then  further  testified  that  tbe  sig- 
natures on  tbe  page  were  those  of  the  wit- 
ness, except  tbe  first  three,  and  that  the 
word  "Boilermaker"  was  written  by  him, 
but  that  the  word  "Good,"  wherever  appear- 
ing, was  written  by  a  clerk  in  the  division 
foreman's  office;  that  it  was  entered  from 
reports  that  the  witness  turned  In  In  writ- 
ing; that  when  he  signed  tbe  page  be  knew 
the  entries  as  indicated  by  the  clerk  opposite 
his  signature  to  be  correct.  On  cross-exam- 
inntlon  the  inquiry  proceeded  as  follows: 
"Q.  Do  you  know  those  entries  there  to  cor- 
rectly retiort  tbe  examinations  made  on  those 
dates?  A.  They  do.  Q.  What  do  you  recall 
about  tbe  inspections  except  from  this  mem- 
oranda? A.  When  the  book  is  given  to  me  to 
sign,  we  have  tbe  memoranda  right  there, 
and  look  them  over  when  we  sign  tbe  book, 
to  make  sure  it  Is  right  when  we  sign  it.  Q. 
You  make  those  memoranda  <h»  what — ^a 
book?  A.  Yes,  sir;  a  shopbook.  •  •  *  Q. 
The  book  is  still  there,  which  you  made  the 
original  entries  In?  A.  I  guess  it  is.  Q.  It 
is  not  here.  Is  it?  A.  No,  sir.  Q.  The  clerk 
makes  this,  and  you  sign  them?  A.  He 
keeits  them,  and  copies  them  off  of  those  re- 
;  ports.  Q.  Who  told  you  be  copied  It  off?  A. 
I  frequently  see  bim."  It  Is  further  shown 
that  this  book  Is  signed  by  tbe  Inspector 
from  tbe  1st  to  the  5th  of  every  month  fol- 
lowing. Tbe  page  alluded  to  had  previously 
been  offered  and  received  In  evidence  with- 
out objection  while  Ellsworth,  the  inspector 
signing  as  of  dates  December  2d,  3d,  and 
5th,  was  on  the  stand,  and  likewise  the  en- 
tire book  bad  been  offered  and  admitted, 
which  shows  the  Inspection  of  many  other 
engines  during  the  same  month ;  but  at  this 
time  there  was  an  objection  Interposed  both 
to  the  memorandum,  and  to  the  witness  using 
it,  because  It  appears  from  the  witness*  state- 
ment that  be  did  not  make  the  entries,  nor 
were  they  made  under  bis  supervision.  Ells- 
worth,  while   a   witness,   testified   that   he 
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made  his  reports  sometimes  on  stubs,  requi- 
sition stubbooks — anything  to  get  them  on — 
during  the  month,  which  he  sent  Into  the  of- 
fice, but  that  he  had  them  before  him  whea 
he  signed  up  the  exhibit  The  objection  to 
the  memorandum  itself  is  manifestljr  without 
merit,  as  at  this  time  It  had  already  been 
admitted  in  evidence  without  objection ;  and, 
as  to  the  objection  to  the  witness  using  it, 
we  are  of  the  opinion  that  it  is  also  without 
merit,  for  the  reason  that  the  exhibit  was 
already  a  matter  in  evidence,  and,  t>eing  so, 
there  existed  no  good  reason  why  the  wit- 
ness should  not  have  been  examined  con- 
cerning it,  nor  why  he  should  not  have  made 
such  statements  touching  the  real  facts  as 
he  was  enabled  to  with  its  aid.  However,  as 
this  ease  must  go  back  for  a  new  trial  on 
another  point,  we  will  state  briefly  the  re- 
sult of  our  investigation  as  to  the  admissi- 
bility and  use  of  this  memorandum  for  any 
purpose  in  the  case. 

Under  the  testimony  of  Whitby,  the  result 
of  the  inspections  were  first  noted  In  a  shop- 
book,  and  the  memorandum  In  question  was 
subsequently  made  up  from  these  notations 
by  the  division  foreman's  clerk,  and  verified 
by  the  witness,  who  appended  his  signature  In 
testimony  thereof.  The  original  entries  are 
those  made  in  the  shopbook.  Memoranda 
made  up  therefrom  are  but  secondary  evi- 
dence, and  are  not  per  se  competent  evidence 
of  what  was  done;  nor  are  they  competent 
for  use  by  the  witness  under  any  conditions 
unless  they  so  refresh  his  memory  that  he 
would  thereby  be  enabled  to  testify  Independ- 
ently of  them,  or  except  the  originals  be  lost, 
or  their  absence  legally  excused.  State  v. 
Magers,  3C  Or.  38,  42,  58  Pac.  892;  Haines  v. 
Cadwell,  40  Or.  229,  66  Pac.  910.  By  the  old 
law  a  witness  might  have  refreshed  his  mem- 
ory from  the  memorandum  or  writing  made 
by  himself  or  under  his  direction,  If  made  at 
or  near  the  time,  and  while  the  fact  or  facts 
of  which  It  speaks  were  fresh  in  his  mind; 
and  so  he  might  have  refreshed  his  memory 
from  a  memorandum  or  record  made  by  an- 
other, If  read  by  or  to  him  when  the  matter 
was  fresh  in  his  memory,  so  that  he  was  en- 
abled to  depose  that  the  writing  correctly 
represented  his  recollection  at  the  time.  1 
Greenl.  Ev.  (16th  Ed.)  §  439b ;  Abbott,  Trial 
Brief  (2d  Ed.)  395 ;  Stephens,  Ev.  art  136 ; 
2  Phillips,  Ev.  •916 ;  Commonwealth  v.  Ford, 
130  Mass.  64,  39  Am.  Rep.  426.  The  statute 
has  changed  this  rule,  so  that  now  a  memo- 
randum must  have  been  made  by  the  witness 
himself,  or  under  his  direction.  B.  &  C. 
Comp.  §  848.  This  statute,  in  the  light  of 
the  law  as  It  formerly  stood,  was  probably 
designed  to  apply  more  particularly,  if  not 
exclusively,  to  those  memoranda  where,  after 
consultation  by  the  witness,  his  memory  is 
not  so  refreshed  that  he  can  speak  from  his 
own  recollection  independently  of  the  writing, 
because,  if  wholly  refreshed,  so  that  he  can 
speak  without  it,  it  Is  not  always  necessary 
tliat  he  produce  It  In  court ;  but.  If  reference 


is  made  to  It  while  testifying,  it  is  proper  for 
the  opposite  counsel  to  cross-examine  concern- 
ing It,  to  determine  whether  he  is  using  it  as 
evidence  aside  from  his  recollection.  Friend- 
ly V.  Lee,  20  Or.  202,  25  Pac.  396;  State  v. 
Magers,  36  Or.  38,  42,  58  Pac.  892;  Haines  v. 
Cadwell,  40  Or.  229,  66  Pac.  910;  Hill  v.  State, 
17  Wis.  675,  86  Am.  Dec.  736;  Folsom  v.  Ap- 
ple River  Logging  Co.,  41  Wis.  602.  The  the- 
ory of  the  law  dedudble  from  the  Iwoks  seems 
to  be  that  a  memorandum  is  but  secondary 
evidence  of  the  facts  of  which  it  speaks,  the 
primary  evidence  being  the  knowledge  of  the 
witness,  If  he  Is  able  to  testify  truly  as  to  the 
facts  mentioned,  or  If  he  is  enabled  to  testify 
from  present  recollection  after  having  had 
his  mind  quickened  by  the  memorandum — 
that  is  to  say,  of  his  own  knowledge,  inde- 
pendent of  the  memorandum ;  and  it  is  only 
when  this  primary  proof  is  not  available  that 
resort  may  be  had  to  the  secondary,  so  that 
it  becomes  necessary  to  show  that  the  wit- 
ness cannot  speak  from  knowledge  of  the 
facts,  or  from  present  recollection  thereof, 
after  having  consulted  the  memorandum,  be- 
fore it  can  become  of  evidentiary  value,  either 
as  auxiliary,  or  an  aid  to  the  mind  in  speak- 
ing from  It.  Bradner,  Ev.  (2d  Ed.)  472 ;  Ab- 
bott, Trial  Ev.  (2d  Ed.)  395,  396 ;  Friendly  v. 
Lee,  supra ;  Howard  v.  McDonough,  77  N.  Y. 
592 ;  Peck  v.  Valentine,  94  N.  Y.  569, 571 ;  Na- 
tional Ulster  County  Bank  v.  Madden,  114  N. 
Y.  280,  284,  21  N.  E.  408, 11  Am.  St  Rep.  633 ; 
Krom  v.  Levy,  1  Hun  (N.  Y.)  171 ;  People  v. 
McLaughlin,  150  N.  Y.  365,  44  N.  E.  1017; 
Acklen's  Executor  v.  Hickman,  63  Ala.  494, 
35  Am.  Rep.  54 ;  Hayden  v.  Hoxle,  27  111.  App. 
533.  But  to  enable  a  witness  to  testify  from 
the  memorandum,  under  the  conditions  stat- 
ed, it  must  be  the  original,  unless  It  be  lost, 
or  its  absence  excused.  Davis  &  Whitaker  v. 
Field,  56  Vt  426;  Caldwell  v.  Bowen,  80 
Mich.  382,  45  N.  W.  185;  Harrison  t.  Middle- 
ton,  11  Orat  527,  547.  If  the  original  be  pro- 
duced, and  it  appears  that  it  was  made  in  the 
usual  course  of  business,  it  may  be  Introduced 
and  received  in  evidence  along  with  the  tes- 
timony of  the  witness  who  made  it  and  is 
enabled  to  say  that  the  facts  stated  in  it 
were  correctly  minuted  at  the  time ;  but  this 
is  because  he  has  forgotten,  so  that  he  is  un- 
able to  speak  concerning  such  facts  without 
the  aid  of  the  memorandum.  Abbott  Trial 
Ev.,  supra;  National  Ulster  Coanty  Bank  v. 
Madden,  supra;  Peck  t.  Valentine,  supra; 
Krom  V.  Levy,  supra;  Merrill  v.  Ithaca  & 
Owego  R.  Co.,  16  Wend.  586,  30  Am.  Dea 
130;  Moots  V.  State,  21  Ohio  St  653;  Bur- 
ton V.  Plummer,  2  A.  ft  E.  •341 ;  Doe  v.  Per- 
kins, 3  D.  A  E.  749;  Tanner  v.  Taylor,  re- 
ferred to  by  Mr.  Justice  Buller  in  the  latter 
case.  Memoranda  made  in  the  usual  course 
of  business,  when  made  up  from  reports  of 
subordinates,  are  admissible,  under  the  rule, 
when  accompanied  by  the  testimony  of  such 
subordinates  that  they  represent  truly  what 
had  transpired,  combined  with  that  of  the 
person  minuting  the  transactions  that  they 
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were  also  truly  noted;  but  not  so  with  merely 
private  memoranda,  not  made  In  pnrsnance 
of  any  daty  owed  by  the  person  making  tbem. 
Mayor  ▼.  Second  Ave.  R.  Co.,  102  N.  Y.  581, 
7  N.  E.  905,  55  Am.  Rep.  839.  To  the  same 
purpose,  see  Harwood  t.  Mulry,  8  Gray,  260; 
Miller  T.  Shay,  145  Mass.  162,  16  N.  E.  468, 
1  Am.  St  Rep.  449.  So  the  court  in  the  case 
of  The  Norma,  68  Fed.  509,  15  C.  C.  A.  553, 
where  entries  were  made  In  the  nsual  way 
from  mem(H:anda  furnished  by  foremen  of  the 
time  of  their  workmen,  the  memoranda  being 
lost,  held  that  the  proofs  were  sufficient  as  to 
certain  Items  pertaining  to  the  yacht;  the 
foremen  baring  been  called  In  conjunction 
with  the  bo<^keeper  who  made  up  the  ac- 
count Citing  Mayor  t.  Second  Ave.  R.  Co., 
supra.  Another  phase  of  the  question  was 
presented  in  Peck  v.  Valentine,  supra,  where 
the  plaintiff,  for  the  purpose  of  proving  that 
defendant  had  not  entered  in  his  cashbook  all 
the  moneys  received  by  him  for  the  sales  of 
lumber,  called  one  Leggett,  who  testified  that 
be  kept  on  a  loose  piece  of  paper  an  account 
of  moneys  received  by  defendant  which  he 
gave  to  the  plaintiff.  This  the  plaintiff  sup- 
plemented by  his  own  testimony  that  he  re- 
ceived the  memorandum  from  Leggett  and 
bad  lost  it  but  that  he  bad  correctly  copied 
tbe  figures  Into  a  memorandum  book,  and 
that  the  entries  had  not  been  altered;  and  it 
was  held  error  to  receive  the  book  in  evi- 
dence, because  the  memorandum  of  Leggett 
was  not  produced,  and  he  was  not  called  upon 
to  verify  its  contents.  Of  a  kindred  nature 
!■  Hematite  Mining  Co.  v.  East  Tennessee, 
y.  A  G.  R.  Co.,  92  6a.  268,  18  S.  E.  24.  In 
the  light  of  these  rules  and  legal  principles, 
we  are  of  tbe  opinion  that  the  original  mem- 
oranda of  Ellsworth  and  Whitby,  showing  the 
dates  of  their  inspections,  should  have  been 
produced.  If  they  were  unable  to  testify  to 
the  facts  thereby  recorded  without  and  in- 
dependently of  them.  If  produced,  however. 
It  would  have  been  competent  to  submit  them 
to  the  Jury,  as  well  as  for  the  witnesses  to 
speak  from  them.  If,  on  tbe  other  hand,  they 
have  been  lost,  and  the  fact  Is  satisfactorily 
sbown,  then  the  fact  of  tbe  inq>ection  could  b« 
proven  by  calling  the  Inspectors  in  conjunc- 
tion with  tbe  deik  in  the  division  foreman's 
ofllce  wlio  made  up  the  present  book  in  the 
nsual  course  of  business,  and  the  book  would 
then  become  competent  evidence  to  go  to  the 
Jury.  Neither  the  inspector  nor  the  clerk  be- 
ing able  to  testify  as  to  the  fact  of  the  in- 
spection and  tbe  result  with  the  attendant 
dates,  from  present  recollection,  the  necessity 
for  resort  to  the  secondary  evidence  would 
tbus  be  shown;  otherwise  the  book  could  not 
be  introduced.  The  book  is  not  a  memoran- 
dum made  by  the  inspectors  or  under  their  di- 
rection, but  It  is  a  reproduction  of  the  orig- 
inal memoranda  made  by  them.  It  is  a  mem- 
orandum made  by  the  clerk,  however,  and, 
when  his  testimony  concerning  it  Is  conjoin- 
ed with  that  of  the  Inspectors,  showing  that 
Inspections  were  made,  and  that  their  memo- 


randa have  been  lost  or  tliat  their  production 
is  excusable,  and  they  are  able  at  tbe  same 
time  to  verify  this  as  being  a  correct  tran- 
script therefrom,  there  exists  no  good  reason 
why  the  book  should  not  go  to  the  Jury. 

According  to  the  bill  of  exceptions,  the 
plaintiffs  introduced  evidence  tending  to 
prove  that  the  fire  occurred  on  the  3d  day  of 
December,  1902;  that  it  started  in  a  ware- 
house close  to  the  railroad;  that  a  passenger 
train  passed,  and  that  about  15  minutes  after- 
wards the  fire  was  discovered;  that  when 
first  seen  it  was  a  "little  fire — looked  like  a 
headlight  of  an  engine  at  a  short  distance"; 
and  that  It  started  on  the  roof  of  a  ware- 
bouse.  This  was  about  6  o'clock  In  the  morn- 
ing. Plaintiffs  also  introduced  other  evidence 
tending  to  show  that  other  trains  were  seen 
passing  there  on  previous  mornings,  and 
shortly  after  the  fire,  and  that  the  engines 
were  frequently  seen  to  throw  out  sparks  suf- 
fld^it  at  times  to  set  fire  to  grass  along  tbe 
way;  that  the  en^ne  hauling  the  same  pas- 
senger train  was  at  other  times  seen  to  emit 
sparks,  some  of  them  of  large  size;  that  the 
passenger  train  in  question  was  No.  6,  but  it 
was  not  known  what  engine  was  attached  to 
It  Under  this  record,  plaintiffs  requested  the 
following  instruction:  "You  are  the  Judges  of 
all  the  facts  in  tbe  case,  and  should  the  de- 
fendant offer  proof  to  establish  the  fact  that 
tbe  engines  and  the  particular  engine  claimed 
to  have  caused  the  fire  was  equipped  with  the 
best  modern  appliances  generally  used,  and 
that  it  was  in  good  repair,  and  operated  by 
careful  and  skilled  mechanics,  who  were  care- 
ful at  the  time,  you  will  nevertheless  take  all 
the  evidence  into  consideration,  and  deter- 
mine from  the  whole  evidence  whether  this  is 
true  or  not;  and,  in  doing  this,  you  will  take 
into  consideration  any  evidence  tending  to 
show  that  other  fires  were  caused  by  engines 
of  the  defendant  at  other  times  shortly  prior 
or  subsequent  to  tbe  fire  alleged  in  the  com- 
plaint or  whether  engines  of  tbe  defendant, 
or  this  particular  engine,  scattered  coals  or 
sparks  or  cinders  at  the  time  of  this  particu- 
lar fire,  or  shortly  prior  or  subsequent  thereto. 
In  determining  whether  tbe  defendant  has 
been  guilty  of  negligence  or  not"  This  the 
court  modified  so  as  to  confine  its  application 
to  the  particular  engine  which  it  Is  claimed 
caused  tbe  fire,  and  its  action  in  that  regard 
is  assigned  as  error.  The  particular  engine 
that  did  the  damage  not  having  been  identi- 
fied by  plaintiffs'  pleadings  or  proof,  plaintiffs 
were  entitled  to  the  instruction  requested.  2 
Thompson,  Neg.  2371,  2372,  2373,  2374;  Koontz 
V.  O.  R.  &  N.  Co.,  20  Or.  3,  23  Pac.  820.  The 
one  given  had  the  effect  of  saying  to  the  Jury 
at  tbe  last  that,  although  evidence  had  been 
admitted  tending  to  show  that  other  engines 
than  the  one  claimed  by  the  defendant  to 
bare  set  tbe  fire  had  shortly  previous,  and 
subsequent  thereto,  in  passing  in  proximity  to 
the  place,  scattered  and  communicated  fire, 
they  need  not  consider  such  evidence,  but  only 
such  of  the  kind  as  related  to  the  parUx-ular 
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engine  in  question,  In  arriring  at  their  Terdlet  | 
In  the  case. 

Tbls  was  error,  for  wblch  tbe  Judgment  of 
the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  such  further  proceedlnes 
as  may  seem  proper. 


AMBROSE  V.  HYDE.    (S.  P.  3.04.').) 
(Supreme  Court  of  California.     Dec.  13,  1004.) 

ACTION  FOB  BENT— EVIDENCE — CONVEBSATIONS. 

1.  In  an  action  for  rent  plaintiff  cannot  recov- 
er, tlie  evidence  not  Khowing  an  express  con- 
tract to  rent  the  premises  for  the  period  .sued 
for,  tliere  being  no  evidence  of  the  value  of  tlie 
use  and  occupation,  and,  if  there  was  a  ten- 
ancy by  o]>eration  of  law  by  reason  of  a  holding 
over,  there  being  no  evidence  of  what  was  the 
rent  under  tbe  previous  lease. 

2.  In  an  action  for  rent,  oonver.sntions  between 
plaintiff  and  the  person  who  had  formerly  rent- 
ed the  premises  to  defendant,  and  between  them 
and  third  persons,  relative  to  rental  thereof,  are 
not  admissible  against  defendant,  who  wa>!  not 
present  at  such  conversations,  and  knew  nothing 
about  them. 

Department  2.  Appeal  from  Superior 
Court,  City  aud  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Action  by  Thomas  Ambrose  against  F.  A. 
Hyde.  Judgment  for  defendant.  I'lalutiff 
appeals.    Affirmed. 

A.  Morgentbal,  for  appellant  Leon  Sam- 
uels, for  respondent. 

1X)RIGAN,  J.  Plaintiff  sought  In  this  ac- 
tion to  recover  the  sum  of  if-'iOO,  in  which 
amount  he  alleged  the  defendant  was  Indebt- 
ed to  him  on  October  1,  1800,  for  rent  of  cer- 
tain grazing  lands  in  Contra  Costa  county  for 
the  year  commencing  October  1,  1808.  The 
answer  of  the  defendant  was  a  denial  of  all 
the  allegations  of  the  complaint.  Judgment 
went  for  defendant,  and  from  It  and  an  or- 
der denying  his  motion  for  a  new  trial  plain- 
tiff appeals. 

The  court  made  a  general  finding  In  favor 
of  defendant,  which  was.  In  effect,  that  he 
•was  not  Indebted  to  the  plaintiff  on  October 
1,  1809,  or  at  any  other  time,  In  any  sum 
whatever,  and  tills  finding  Is  attacked  as  not 
sustained  by  the  evidence.  As  far  as  this 
point  relates  to  the  testimony  in  the  case 
bearing  directly  upon  any  negotiations  for 
the  rental  of  this  property  entered  into  be- 
tween the  plaintiff  and  the  defendant,  but 
little  discussion  Is  necessary.  The  only  evl- 
denc-e  In  tlie  case  bearing  upon  It  was  that 
of  the  parties  to  the  action  themselves.  The 
plaintiff  testified  that  the  defendant,  in  his 
office  in  San  Francisco,  October  1,  18!)8,  made 
a  verbal  agreement  with  him  to  rent  the 
land  for  a  year  at  a  rental  of  $500.  This 
defendant  denied,  claiming  that  he  positively 
declined  to  rent  for  a  year  (he  was  then  In 
po-ssesslon  of  the  property),  but  made  over- 
tures to  plaintiff  for  a  lease  of  three  or 
five  years,  aud,  being  unable  to  secure  It.  left 
the  premises.     In  this  conflicting  condition 


of  tbe  evidence  tbe  lower  court  credited  tbe 
testimony  of  the  defendant,  and,  as  so  cred- 
ited. It  justified  the  finding  of  the  court,  and 
under  the  well-recognized  rule  the  finding  is 
conclusive  upon  us. 

Appellant  contends,  however,  that  the  evi- 
dence shows  that  the  defendant  became  a 
tenant  of  the  premises  under  him  for  the 
year  alleged  by  operation  of  law,  and  hence 
that  the  finding  is  not  sustained  by  the  evi- 
dence, but  is  contrary  to  It.  On  this  point 
the  evidence  shows  that  tbe  premises  alleged 
to  have  been  leased  were,  at  all  the  dates 
involved  in  this  controversy,  owned  by  one 
Dr.  Posey,  the  plaintiff  having  a  mortgage 
on  them.  In  1887,  Dr.  Posey  being  away, 
bis  wife  leased  the  premises  to  some  third 
parties  for  a  term  to  end  October  1,  1808,  and 
from  these  parties  the  defendant  sublet  them 
for  a  few  months  towards  the  close  of  the 
term,  and  was  in  possession  when  negotia- 
tions were  0|)ened  between  plaintiff,  who  had 
authority  from  Dr.  Posey  to  rent  the  place 
and  apply  the  rents  on  his  mortgage,  and  the 
defendant,  relative  to  a  further  lease.  Pend- 
ing these  negotiations  the  defendant  remain- 
ed in  possession  of  tbe  premises  and  occupied 
them  for  several  months  after  tbe  yearly 
lease  under  which  be  sublet  had  expired,  and 
it  is  from  this  continued  occupation  that 
plaintiff  insists  that  by  tbe  operation  of  law 
(section  1101,  subd.  2,  Code  Civ.  Proc.)  tbe 
lease  was  renewed  for  a  year  upon  the  same 
terms  as  the  lease  for  the  previous  year. 
This  section  creates  a  presumption  of  law 
merely,  and  It  is  always  permissible  for  ei- 
ther of  the  parties  to  a  lease  to  show  circum- 
stances tending  to  rebut  the  legal  implication 
arising  thereunder  from  continuous  occupa- 
tion of  the  premises  after  the  expiration  of 
the  original  term.  To  what  extent,  however, 
the  negotiations  between  plaintiff  and  de- 
fendant in  the  present  case,  looking  to  a  lease 
for  several  years  instead  of  for  one  year, 
was  effective  to  rebut  this  presumption,  or 
whether  the  se<-tion  has  any  application  to 
the  facts  in  the  case  at  bar  under  respond- 
ent's contention  that  It  has  not,  we  are  not 
called  on  to  determine,  because,  assuming 
that  the  section  does  apply,  still  there  is  not 
a  particle  of  evidence  In  the  case  to  show 
what  the  terms  of  the  previous  lease  were 
as  to  the  amount  of  rental  to  be  paid  under 
it.  All  that  apjiears  is  that  Mrs.  Pasey  made 
a  lease  for  less  than  a  year  to  certain  par- 
ties from  whom  the  defendant  sublet,  hut 
what  rent  tlie  original  lessees  agreed  to  pay, 
or  the  defendant  under  them,  is  nowhere 
mentioned  In  the  record,  nor  from  tlie  evi- 
dence can  any  fair  or  reasonable  inference  be 
deduced  upon  the  subject.  There  is  nothing 
to  show  that  tlie  rental  for  the  previous  year 
was  $5<X»,  or  any  other  sum  whatever.  In 
fact,  it  is  apparent  from  the  record  that  tbe 
case  was  tried  upon  the  theory  that  there 
was  an  express  contract  with  the  defendant 
to  rent  the  premises  for  a  year  from  October 
1,  1808,  for  $500,  and  this  was  the  point  to 
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which  the  evidence  was  mainly  addressed. 
The  matter  of  the  previous  lease  arose  In- 
cidentally In  the  case.  Nothing  was  shown 
as  to  the  amount  of  rent  agreed  to  be  paid 
under  it,  and  hence  the  claim  of  a  tenancy  by 
operation  of  law  for  another  year,  and  lia- 
bility for  the  same  rental  sum  as  was  pro- 
vided to  be  paid  in  the  former  lease,  is  pre- 
sented on  this  appeal  without  any  evidence 
appearing  In  the  record  as  to  what  the  pre- 
vious rental  was,  and  the  absence  of  this  es- 
aeutial  evidence  is  fatal  to  the  claim. 

Appellant  Insists  that  the  evidence  In  the 
case  shows  that  he  was  entitled  to  a  Judg- 
ment for  at  least  some  amount  against  the 
defendant.  While  It  is  not  very  clear  upon 
what  theory  this  claim  is  based,  we  will  as- 
sume that  It  is  asserted  upon  the  ground  that, 
as  the  defendant  remained  In  possession  for 
some  months  after  the  lease  under  which  be 
had  sublet  had  expired,'  he  was,  at  least,  lia- 
ble for  the  value  of  the  use  and  occupation 
of  the  premises  for  the  period  of  time  he 
remained  on  them  subsequent  to  the  expira- 
tion of  that  lease.  The  conclusive  answer  to 
this  claim,  on  the  merits.  Is  that  he  offered 
no  proof  whatever  on  that  subject  He  now 
Insists  that  a  statement  contained  In  a  letter 
written  by  the  defendant  to  bim  that  he  was 
ready  to  pay  the  rental  for  the  time  he  used 
the  place  supports  bis  contention.  But  the 
strongest  effect  that  can  be  given  to  this 
statement  is  that  It  was  a  direct  acknowledg- 
ment by  the  defendant  of  his  liability  for 
rental  during  that  period;  a  liability  which 
the  law  fixed  upon  bim  independent  of  his 
acknowledgment  There  was  no  statement  in 
the  letter  as  to  what  that  rental  was,  or 
rather  as  to  what  defendant  considered  was 
the  value  of  the  use  and  occupation  of  the 
premises  during  the  term  defendant  occupied 
It  This  was  the  essential  matter  to  be  prov- 
en, and  plaintiff  failed  to  make  any  proof 
of  it  He  not  only  did  not  attempt  to  offer 
any  competent  evidence  upon  the  subject, 
but,  when  defendant  sought  to  offer  it  strenu- 
ously and  successfully  objected  to  its  being 
accepted. 

Appellant  presents  several  rulings  of  the 
court  sustaining  objections  to  questions  ask- 
ed of  witnesses  by  him,  and  striking  out  tes- 
timony on  motion  of  respondent,  and  assigns 
them  as  error.  These  rulings  were  so  clear- 
ly right  that  it  would  serve  no  useful  pur- 
pose to  particularly  refer  to  them.  Mention- 
ed generally,  they  applied  to  purported  con- 
versations and  communications  between  Mrs. 
Posey  and  the  appellant  concerning  the  rental 
of  the  premises  to  the  defendant,  and  Mrs. 
Posey's  conversations  with  persons  who  ap- 
plied to  her  to  rent  them.  The  testimony 
showed  that  the  defendant  was  not  present 
at  any  of  these  conversations,  and  was  not 
advised  of  any  of  the  communications,  nor 
did  he  know  anything  about  them.  Under 
these  circumstances  the  conrersations  and 
TOP.— 5 


communications  between  plaintiff  and  Mrs. 
P0SC7  were  not  admissible  against  defend- 
ant, and,  as  this  was  the  ground  upon  whicb 
the  testimony  was  stricken  out.  It  was  prop- 
erly done.  The  conversations  with  third  par- 
ties relating  to  rental  by  them  of  the  ranch 
were  not  admissible  for  any  puri>ose,  and  the 
objections  to  the  questions  which  Involved 
that  matter  were  properly  sustained.  There 
are  a  few  minor  points  in  this  same  line 
which  we  do  not  think  of  any  moment  and 
which  we  therefore  do  not  discuss. 

The  judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
SHAW,  J. 


McFARIiAND.    J.;     HEN- 


145  Cal.  m 
Ez  parte  LETCHEB.    (Cr.  1,216.) 
(Supreme  Court  of  California.    Dec.  19,  1904.) 

HABEAS    CORPUS— KXTBAniTION—rUQlTIVIi 

FBOU  JUSTICE — DECISION  OV 

FEDEBAL  COUBT. 

1.  On  habeas  to  prevent  extradition  of  one 
charged  with  an  offense  against  the  laws  of  an- 
other state,  the  regularity  of  the  proceedings 
before  the  extradition  are  not  reviewable. 

2.  The  decision  of  the  United  States  Supreme 
Court  as  to  what  constitutes  a  fugitive  from 
justice,  within  Const.  U.  S.,  is  binding  on  a 
state  court. 

In  Bank.  Application  by  Oeoige  B.  Letch- 
er for  writ  of  habeas  corpus,  prayed  to  be 
directed  against  Oarret  Fox,  fire  marshal  of 
the  state  of  Ohio,  and  George  W.  Wlttman, 
chief  of  police  of  the  city  and  county  of 
San  Francisco,  to  prevent  petitioner's  ex- 
tradition to  the  county  of  Williams,  In  said 
last-named  state.    Denied. 

Samuel  G.  Tompkins,  D.  W.  Buichard, 
and  John  B.  Kerwin,  for  petitioner.  O.  O. 
Nagle  and  Nagle  &  Nagle,  for  respondents. 

PER  CURIAM.  The  indictment  charges 
a  public  offense  within  the  statute  of  the 
state  of  Ohio.  The  regularity  of  the  pro- 
ceedings had  before  the  extradition  are  not 
reviewable  by  us  in  thl»  proceeding. 

Upon  the  proposition  as  to  whether  or 
not  the  petitioner  is  a  fugitive  from  Justice, 
within  the  meaning  of  the  Constitution  of 
the  United  States,  that  question  seems  to 
be  absolutely  decided  against  petitioner's 
contention  by  the  Supreme  Court  of  the 
United  States  in  Roberts  v.  BeiUy,  lie  U. 
S.  80,  6  Sup.  Ot  291,  29  L.  Ed.  644,  and 
the  decision  of  that  court  upon  this  consti- 
tutional question  is  absolutely  binding  upon 
this  tribunal.  Whether  or  not  the  facts  in 
the  case  of  petitioner  are  such  as  to  call 
for  a  modification  of  the  views  expressed 
in  Roberts  v.  Rellly  la  a  question  which  can 
only  be  decided  by  the  federal  courts  whose 
writs  and  processes  are  open  to  petltloaec. 

The  petitioner  Is  remanded. 
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MARTIN  T.  BARRT.    (S.  T.  3,097.) 
(Supreme  Court  of  California.    Dee.  10,  1904.) 

TBOVEB— CONVEBSION— EVIDENCB. 

1.  Evidence  in  trover  held  insufficient  to  go  to 
the  jury  on  the  question  of  conversion  by  defend- 
ant 

Commissioners'  Dedsion.  Department  2. 
Appeal  from  Superior  Coiurt,  Sonoma  County; 
B.  D.  Ham,  Judge. 

Action  by  Cbarles  Martin  against  Julia 
Barry.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Llppltt  &  Llppitt  for  appellant  J.  P.  Rod- 
gers,  for  respondeat 

CHIPMAN,  C.  The  action  was  trover  to 
recover  tbe  value  of  certain  30  tons  of  hay 
and  also  damages  for  pursuit  of  tbe  property. 
At  the  close  of  plaintiff's  evidence,  defendant 
moved  for  a  nonsuit.  His  motion  was  grant- 
ed, and  Judgment  was  entered  for  defendant 
Plaintiff  appeals  from  tbe  judgment,  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

The  grounds  of  tbe  motion  for  nonsuit 
were:  First,  that  there  is  no  evidence  con- 
necting defendant  in  any  way  with  the  hay; 
second,  that  plaintiff  offered  in  evidence  cer- 
tain proceedings  in  the  Justice's  court  of  Peta- 
Iiuna  township,  Sonoma  county,  showing  that 
defendant  had  obtained  a  Judgment  against 
the  plaintiff  for  tbe  whole  of  the  hay  in- 
volved, and  plaintiff  therefore  has  no  interest 
in  the  hay. 

John  Zenonl,  plaintiff's  assignor,  testified 
that  he  was  In  possession  of  a  ranch,  which 
he  had  leased  for  one  year  from  defendant 
and  her  son,  William  Barry,  dated  September 
29, 1896;  that  the  rental  was  payable  in  cash, 
and  was  fully  paid  for  the  year;  that  be 
raised  a  crop  of  hay  on  tbe  land,  part  of 
which  he  sold,  and  that  on  August  26,  1897, 
he  bad  25  bales  remaining,  on  which  day  one 
Brush,  constable  of  Petaluma  township,  serv- 
ed certain  papers  on  Iiim,  and  took  all  the 
hay  and  put  it  in  the  keeping  of  one  Tom 
Barry,  who  was  defendant's  son;  and  that  he 
(Zenonl)  never  got  the  hay  back  (nor  did  his 
assignee,  as  elsewhere  appeared),  but  the  hay 
was  left  on  the  ranch,  and  was  there  after 
the  lease  expired.  Plaintiff  next  introduced 
in  evidence  certain  papers  in  an  action 
brought  in  tbe  Justice's  court  of  Petaluma 
township,  wherein  Julia  Barry,  defendant 
herein,  was  plaintiff,  and  John  Zenonl,  as- 
signor of  plaintiff  herein,  was  defendant 
These  papers  were  introduced  presumably  to 
show  that  Mrs.  Barry  took  the  hay  from 
Zenoni,  and  by  what  means.  The  action  was 
claim  and  delivery  to  recover  possession  of 
the  same  hay  as  is  here  in  question.  Plain- 
tiff introduced  the  complaint,  answer,  and  un- 
dertaking. No  affidavit  as  required  by  the 
statute,  appeared  among  the  papers,  and  none 
was  iuti'uuuced,  nur  wud  its  absence  explain- 


ed. Plaintiff  also  introduced  the  suoamona 
in  the  action,  which  was  returned  duly  served 
on  August  26, 1897.  Plaintiff  next  introduced 
what  is  entitled,  'Transcript  on  Appeal  Of- 
fered in  Evidence,"  which  apparently  is  fol- 
lowed by  tbe  entries  in  the  Justice's  docket 
in  Julia  Barry  v.  Jolm  Zenonl.  It  shows: 
Complaint  filed  August  26,  1897.  Undertak- 
ing on  claim  and  delivery  of  personal  prop- 
erty filed  August  26, 1897.  Summons  and  de- 
mand issued  and  banded  to  G.  M.  Brush,  con- 
stable, August  26,  1897.  Summons  returned 
and  filed  August  27,  1897,  "with  tbe  following 
indorsement,"  which  shows  personal  service 
on  defendant  Zenoni  by  delivering  a  copy  of 
the  complaint  attached  to  the  summons.  An- 
swer filed  August  31,  1897.  and  trial  set  for 
September  8,  1897,  by  agreement,  on  which 
day  the  cause  was  tried,  and  "after  argnment 
by  respective  parties  the  action  was  then  sub- 
mitted to  the  court,  and  after  due  considera- 
tion the  court  found  Judgment  for  plaintiff," 
and  Judgment  was  entered.  "Done  in  open 
court  this  18th  day  of  September,  1897.  N. 
King,  Justice  of  the  Peace."  There  Is  noth- 
ing in  the  Justice's  docket  to  show  that  the 
cause  was  in  fact  appealed.  The  caption, 
"Transcript  on  Appeal,  Offered  in  Evidence," 
is  not  evidence  that  there  was  an  appeaL 
George  Brush,  constable  of  Petaluma  town- 
ship, testified  that  be  went  to  the  Barry 
Ranch,  and,  bdng  asked  who  sent  him  there, 
testified:  "I  got  the  papers  at  the  Justice's 
court  I  do  not  know  that  anybody  sent  me 
out  there,  particularly."  Being  asked  what 
papers  be  got  at  tbe  Justice's  court,  he  re- 
plied: "Well,  I  got  the  summons  and  tbe 
writ  of  attachment"  He  was  asked  whether 
he  meant  "writ  of  attaduuent  or  claim  and 
delivery,"  and  replied:  "When  I  first  went 
out  there,  It  was  a  writ  of  attachment"  He 
made  no  further  explanation,  and  Ms  testi- 
mony remained  in  this  condition.  Being  ask- 
ed what  he  did  after  he  got  to  the  ranch, 
he  replied:  "I  went  out  there  and  attached 
the  hay,  and  I  believe  I  attached  some  200- 
odd  bales.  I  put  a  keeper  in,  and  I  took 
tbe  hay  in  my  possession  and  put  tbe  keeper 
in.  •  •  •  I  did  not  turn  it  over  to  any- 
body. I  bad  no  authority  to  do  that  •  •  • 
I  do  not  know  what  became  of  it"  He  testi- 
fied that  be  saw  it  afterwards  in  November 
on  the  ranch  when  one  of  the  Barrys  was  in 
possession  of  the  ranch.  He  testified  that  he 
did  not  turn  it  over  to  defendant,  Mrs.  Barry. 
Mrs.  Barry  testified  that  the  hay  was  put  in 
her  bam;  that  "the  mice  and  rats  eat  it  up. 
It  got  wasted  away  since  that  time.  Q.  Did 
you  use  any  portion  of  it?  A,  No,  sir;  not  a 
stalk.  I  have  no  stock,  and  never  used  a 
stalk  of  it"  She  testified  that  she  and  her 
two  sons  owned  the  place.  "When  the  hay 
was  first  put  in  tbe  bam,  it  was  not  baled. 
It  was  loose,  and  then  be  took  It  out  and 
baled  it  It  was  put  back  in  the  bam  after 
it  was  baled  because  be  was  about  to  take 
it  away.  My  sons  put  it  back — Thomas  and 
Williaui."    Asked  wbo  was  on  tbe  ranch  then, 
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she  replied:  "I  was  not  there  at  KlV  This 
Is  all  Uie  evidence  in  the  caae. 

There  Is  evidence  that  the  bay  belonged 
to  plaintiff  when  talcen  by  the  constable,  and. 
If  the  suit  had  been  commenced  against  the 
officer,  a  different  case  would  be  presented. 
Gonstrning  the  evidence  strongly  against  de- 
fendant, on  her  motion  for  nonsnit,  we  yet 
cannot  see  that  it  connects  her  with  the  tak- 
ing of  the  hay.  The  constable  Insisted  that 
he  took  the  hay  under  writ  of  attachment, 
and,  if  he  was  mistaken  in  this,  the  plaintiff 
failed  to  show  It  No  affidavit  on  claim  and 
delivery  was  shown,  on  which  the  plaintiff 
or  her  attorney  might  have  indorsed  a  direc- 
tion to  the  constable  to  take  the  property. 
Code  Civ.  Froc.  {  511.  So  far  as  we  know 
troxn  the  transcript,  there  was  no  affidavit 
filed  In  the  replevin  case.  The  docket  of  the 
jnstlce  showed  no  affidavit.  No  Inference  can 
be  drawn  from  Mrs.  Barry's  testimony  that 
the  constable  took  the  hay  by  her  direction, 
or  that  she  personally  had  anything  to  do 
with  it  before,  at  the  time  of,  or  after  the 
taking  by  the  constable.  As  the  evidence 
stood  when  the  case  was  submitted  by  plain- 
tiff, there  was  no  cause  of  action  proven 
against  defendant. 

We  advise  tliat  the  judgment  be  affirmed. 

We  concur:    HARRISON,  C;  GRAY,  0. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed:  HENSHAW, 
X;  McFARLAND,  J,;  LOBIGAN,  J. 
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MERRILL  v.  GUNNISON  et  al.     (S.  P. 
3,950.)» 

(Supreme  Court  of  California.     Dec.  10,  1904.) 

CONTRACTS  —  PEBTOBMANCE     OT     SEBVICBS— lU- 

PI.IED   AOBEGMENT — EVIDENCE — 8DFFI- 

CIENCX— TBIAL— VINDINGS. 

1.  In  an  action  to  recover  for  services  render- 
ed in  effecting  a  settlement  of  certain  actions 
then  pending,  evidence  examined,  and  held  to 
Bustain  a  Sniiag  that  defendants  did  not  en- 
gage the  services  of  plaintiff,  nor  employ  him  in 
said  settlement,  nor  request  him  to  perform  the 
services. 

2.  In  an  action  for  services  rendered,  a  finding 
that  they  were  not  rendered  at  the  request  of 
defendants  negatives  the  fact  of  an  implied  re- 
quest, as  well  as  of  an  express  request,  and  was 
sufficient,  without  finding  the  i>erson  to  whom 
the  services  were  rendered. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  George  B.  Merrill  against  An- 
drew J.  Gunnison  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Geo.  B.  Merrill,  in  pro.  per.  (John  H.  Miller, 
of  counsel),  for  appellant  Orrin  K.  McMur- 
ray  and  Campbell,  Metson  &  Campbell,  for  re- 
spondents. 


•Behaaring  danlad  January  9,  1906. 


BHAW,  X  The  plaintiff  appeals  ftom  an 
order  denying  his  motion  for  a  new  trial 
The  action  Is  to  recover  the  value  of  serv- 
ices alleged  to  have  been  rendered  by  plaintiff 
for  the  defendants  in  effecting  a  settlement 
and  compromise  of  certain  actions  then  pend- 
ing, in  which  one  T.  I.  Bergln  was  plaintiff, 
and  Florence  B.  Moore  was  defendant  and 
In  which  the  defendants  here  were  attorneys 
for  the  defendant  Moore.  The  court  found 
that  the  defendant  did  not  engage  the  serv- 
ices of  plaintiff,  nor  employ  him.  In  said  set- 
tlement and  compromise,  nor  request  him  to 
perform  the  services.  The  appellant  admits 
that  there  was  evidence  to  sustain  a  finding 
that  there  was  no  express  request  by  de- 
fendants to  the  plaintiff  to  perform  the  serv- 
ices, but  be  insists  that  the  uncontradicted 
evidence  establishes  facts  from  which  the  law 
will  imply  both  a  request  and  a  promise  to 
pay.  The  facts  from  which  It  Is  claimed  that 
this  request  must  be  implied  are  that  plain- 
tiff performed  the  services  In  question  with 
the  knowledge  and  assent  of  the  defendants, 
that  the  services  were  beneficial  to  the  de- 
fendants, that  defendants  have  received  the 
benefits,  that  the  circumstances  were  such 
that  the  defendants  had  good  reason  to  be- 
lieve that  plaintiff  expected  defendants  to 
pay  him  for  the  services,  and  that  they,  with- 
out objection,  permitted  him  to  render  the 
services,  and  did  nothing  to  disabuse  his  mind 
of  the  expectation  that  they  would  pay  him, 
or  to  let  him  know  that  they  supposed  he 
was  acting  for  Mr.  Bergln  in  the  matter  of 
the  compromise.  That  there  was  some  evi- 
dence tending  to  establish  these  facts  cannot 
be  denied.  But  on  the  other  hand,  there  was 
evidence  which,  either  by  direct  statement  or 
fair  inference,  tended  to  show  that  the  de- 
fendants had  reasonable  cause  to  believe,  and 
did  believe,  that  the  plaintiff  was  engaged  by 
Mr.  Bergln  to  perform  the  services  in  connec- 
tion with  the  compromise;  that  the  defend- 
ant Bartnett  was  the  only  one  of  the  defend- 
ants who  bad  any  talk  with  plaintiff,  and 
that  the  matter  of  the  suit  was  first  men- 
tioned between  plaintiff  and  Bartnett  In  two 
conversations  which  came  up  casually,  or  at 
least  without  design  on  the  part  of  Mr.  Bart- 
nett; that  the  suggestion  of  a  compromise 
came  from  the  plaintiff;  that  there  was  noth- 
ing In  the  subsequent  negotiations  to  Indi- 
cate to  the  defendants  that  plaintiff  was  not 
acting  in  the  matter  at  the  Instance  and  on 
behalf  of  Bergln;  that  they  all  the  time  sup- 
posed they  were  dealing  with  him  as  the 
representative  of  Bergln;  and  that  their  in- 
tention in  stating  to  him  from  time  to  time 
what  Mrs.  Moore  would  pay  In  settlement 
was  to  Inform  him  as  Bergln's  agent  and  not 
to  authorize  him,  as  their  agent  to  communi- 
cate the  offers  to  Bergln.  Under  these  cir- 
cumstances, we  cannot  say  that  defendants 
had  reason  to  believe  that  plaintiff  expected 
them  to  pay  him  for  his  efforts  In  aid  of  the 
compromise,  or  that  it  was  not  reasonable 
for  them  to  suppose  that  be  was  acting  for 
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Berglo,  or  that  It  was  Iscnmbent  on  them  to 
Inform  him  that  they  did  not  consider  them- 
aelvea  to  be  bis  employers.  The  case  Is  not 
the  same  as  where  one  knowingly  permits  an- 
other to  work  for  him  under  such  clrcum- 
atances  that  It  would  be  unreasonable  to  sup- 
pose be  was  employed  by  a  third  person. 
Here  there  was  good  reason  to  suppose  plain- 
tiff was  acting  for  the  opposite  party  to  the 
negotiation,  and  the  plaintiff's  own  conduct 
was  at  least  equivocal  on  that  subject  We 
do  not  mean  to  say  that  there  was  not  evi- 
dence contrary  to  these  facts.  But  it  is  the 
province  of  the  trial  court  not  only  to  weigh 
the  testimony  which  is  In  direct  conflict,  but 
also  to  determine  between  conflicting  infer- 
ences and  deductions  which  may  reasonably 
be  drawn  from  the  direct  testimony  grlven  and 
the  circumBtances  proven.  In  view  of  this 
well-known  rule,  we  cannot  bold  that  the  find- 
ings are  not  supported  by  the  evidence. 

It  Is  also  claimed  that  the  decision  is 
against  law,  for  the  reason  that  the  court  does 
not  find  the  person  or  persons  to  whom  the 
services  were  rendered.  The  finding  that  the 
services  were  not  rendered  at  the  request  of 
defendants  includes  a  negation  of  the  fact  of 
an  implied  request  as  well  as  of  an  express 
request,  and  means  that  there  was  no  re- 
quest, either  express  or  implied.  The  find- 
ing^ must  be  so  construed  that  they  will  sup- 
port the  Judgment,  where  such  construction  is 
reasonable.  As  it  thus  clearly  appears  that 
the  services  were  not  rendered  under  circum- 
stances which  would  make  the  defendant  le- 
gally liable  to  the  plaintiff  for  their  value,  it 
was  not  necessary  for  the  court  to  find  wheth- 
et  or  not  they  were  rendered  to  or  for  some 
other  person,  or  whether  or  not  the  plaintiff 
voluntarily  rendered  the  services  to  the  de- 
fendants, without  expectation  of  remunera- 
tion from  them. 

The  order  is  afllrmed. 

We  concur:  ANGELLOTTI,  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J,;  VAN  DYKE,  J. 
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HAGER  T.  ASTORG  et  al.    (S.  P.  8.110.) 
(Supreme  Court  of  California.    Dec  12,  1904.) 

KOBTOAGES  —  FOBEOLOSXmi  —  PABTIBS — ORAN- 
TBE  or  UNBXCOBDBD  DEED  —  CESTOI  QUE 
TBU8T — OBDEB  OF  SALE— COLLATEBAI.  AT- 
TACK. 

1.  Under  Code  Civ.  Proc.  §  726,  providing 
that  no  person  holding  a  conveyance  from  the 
mortgagor,  which  is  not  recorded  at  the  com- 
mencement of  the  action  to  foreclose,  need  l>e 
made  a  party  to  the  action.  It  is  immaterial 
that  plaintiff  in  the  action  knows  of  an  unre- 
corded conveyance. 

2.  Though,  when  a  mortgage  was  given,  the 
mortgagor  held  the  property  in  trust  to  the 
knowledge  of  the  mortgagee,  yet  the  trust  hav- 
ing been  terminated,  before  the  action  to  fore- 
close, by  an  unrecorded  deed  to  the  cestui  que 
trust,  the  latter,  like  any  other  holdpr  of  an  un- 
recorded deed,  Is,  under  Code  Civ.  Proc.  {  726, 
an  unnecessary  party  to  the  action. 

f  L  Sea  Mortcas««,  vol.  S5,  C«nt.  Dig.  i  mi 


8.  Matters  neeesaarlly  adjudicated  by  a  de- 
cree of  mortgage  foreclosure  cannot  be  ques- 
tioned, in  ejectment  for  the  mortgaged  prem- 
ises by  the  purchaser  at  mortgage  sale,  by  the 
grantee  of  an  unrecorded  deed,  the  decree,  by 
provision  of  Code  Civ.  Proc.  |  726,  being  as  con- 
clusive against  him  as  though  he  had  been  a 
party  to  the  foreclosure  action. 

4.  The  order  of  sale  in  a  foreclosure  action  te 
at  most  erroneous,  and  not  void,  because  not 
having  the  seal  of  the  court  attached;  and  so 
the  sale  thereunder,  as  well  as  under  a  certified 
copy  of  the  decree  of  foreclosure,  cannot  be  col- 
laterally attacked. 

Department  2.  Ai^eal  from  Superior 
Court,  Lake  County;  R.  W.  Crump,  Judge. 

Action  by  V.  A.  Hager  against  A.  Astorg 
and  others.  Judgment  for  plaintiff.  Defend*, 
ant  A.  Astorg  appeals.    Affirmed, 

T.  J.  Sheridan  (Geo.  D.  Shadbume,  of  coun- 
sel), for  appellant  H.  V.  Keeling  (Henry  H. 
Reld,  of  counsel),  for  respondent 

LORIGAN,  J.  This  is  an  action  In  eject- 
ment to  recover  a  tract  of  land  in  Lake 
county,  to  which  plaintiff  obtained  a  sher- 
iff's deed  under  a  sale  upon  foreclosure  of  a 
mortgage  executed  to  her  by  the  defendant 
M.  Astorg.  Judgment  was  entered  In  favor 
of  plaintiff  against  all  the  defendants,  but 
the  defendant  A.  Astorg  alone  appeals,  and 
does  so  both  from  the  judgment  and  an  or- 
der denying  his  motion  for  a  new  trial. 

The  main  point  on  this  appeal  arises  Tin- 
der the  following  facts:  On  April  27,  1898, 
the  defendant  M.  Astorg  executed  the  mort- 
gage above  referred  to  to  the  plaintiff,  who 
Immediately  had  it  recorded.  Subsequent  to 
such  recordation,  and  on  June  2,  1898,  said 
M.  Astorg  deeded  the  mortgaged  premises  to 
the  appellant  A.  Astorg.  On  January  12, 
1900,  the  plaintiff  commenced  an  action  to 
foreclose  the  mortgage,  making  of  these  par- 
ties M.  Astorg  alone  a  defendant  When  the 
foreclosure  proceedings  were  commenced,  the 
conveyance  from  M.  Astorg  to  A.  Astorg  had 
not  been  recorded,  and  was  not  recorded  un- 
til after  the  decree  of  foreclosure  had  been 
entered.  Appellant  set  up  these  facts  in  his 
answer,  and  further  averred  that  plaintiff, 
at  the  time  she  commenced  her  action  of 
foreclosure,  knew  that  the  conveyance  of  the 
premises  bad  been  made  by  M.  Astorg  to 
him,  and  that  he  was  then  sole  owno:,  but 
that  she  failed  to  make  him  a  party  defend- 
ant in  the  foreclosure  proceedings.  Upon 
the  trial  appellant  sought  to  make  proof  of 
this  knowledge  of  plaintiff  of  the  existence 
of  the  conveyance  to  him  when  she  filed  her 
complaint  to  foreclose,  but  on  objection  of 
the  respondent  the  court  decided  that  tfalB 
evidence  was  inadmissible,  and  whether  the 
ruling  of  the  court  was  correct  or  not  is  the 
important  question  to  be  now  determined. 

The  lower  court  was  undoubtedly  of  the 
opinion  that,  as  the  conveyance  to  the  ap- 
pellant was  not  recorded  when  the  foreclos- 
ure proceedings  were  commenced,  it  was  Im- 
material whether  plaintiff  had  actual  knowl- 
edge of  its  existence  or  not;   that  she  was 
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required  to  make  those  persons  defendants 
only  whose  conveyances  appeared  of  record 
at  the  time  she  Instituted  her  foreclosure  suit 
We  are  satisfied  that  this  view  was  correct 
imder  the  Code  and  the  authorities.  It  is 
provided  by  section  726  of  the  Code  of  Civil 
Procedure  that:  "No  person  holding  a  con- 
veyance from  or  under  the  mortgagor  of  the 
property  mortgaged,  •  •  •  which  convey- 
ance •  •  •  does  not  appear  of  record  in 
the  proper  office  at  the  time  of  the  com- 
mencement of  the  action,  need  be  made  a 
party  to  such  action;  and  the  Judgment 
therein  rendered,  and  the  proceedings  there- 
in had,  are  as  conclusive  against  the  party 
holding  such  unrecorded  conveyance  »  •  • 
as  if  be  bad  been  made  a  party  to  the  ac- 
tion." The  language  of  this  section  is  not 
open  to  construction.  It  plainly  declares 
that  it  is  unnecessary  to  make  any  person  a 
party  to  an  action  of  foreclosure,  whose  con- 
veyance from  the  mortgngor,  subsequent  to 
the  mortgage,  is  unrecorded  at  the  time  the 
action  Is  commenced,  while  at  the  same  time 
it  binds  such  person  by  the  decree  in  the 
action  as  conclusively  as  though  be  had  in 
fact  been  made  a  party  to  the  suit  The 
element  of  actual  knowledge  of  the  exist- 
ence of  such  conveyance,  in  the  absence  of 
Its  recordation,  Is  not  within  the  terms  of 
the  section.  The  presence  or  absence  of  the 
subsequent  conveyance  upon  the  record  In 
the  proper  office  when  the  action  is  commen- 
ced is  the  exclusive  test  as  to  whether  the 
holder  thereof  need  or  need  not  be  made 
a  party  defendant,  so  as  to  bind  him  by  the 
foreclosure  decree.  This  is  the  only  test  in 
foreclosure  proceedings  which  the  law  fur- 
nishes, and  nnder  the  section  above  quoted 
it  Is  not  necessary  to  make  such  holder  of 
an  nnrecorded  conveyance  a  party  defendant 
even  though  the  mortgagor  may  have  actual 
knowledge  of  the  existence  of  such  convey- 
ance when  the  foreclosure  suit  is  commen- 
ced. He  need  only  look  to  the  appropriate 
records,  and  make  parties  to  the  action  those 
alone  whose  subsequent  conveyances  appear 
thereon.  This  section,  above  quoted,  was 
under  consideration  in  the  case  of  Aldrlch 
T.  Stevens,  49  Cal.  678,  and  this  was  the 
view  there  taken  of  the  meaning  of  its  pro- 
visions, and  that  decision  has  since  remain- 
ed undisturbed.  See,  also,  Hawes,  Parties  to 
the  Action,  §  7.  It  necessarily  follows  from 
these  considerations  that  the  court  properly 
excluded  all  evidence  attempted  to  be  offer- 
ed as  to  knowledge  upon  the  part  of  plain- 
tiff, when  she  brought  her  action  to  foreclose, 
of  the  existence  of  the  imrecorded  subse- 
qaent  conveyance  to  appellant 

Appellant  further  averred  In  his  answer 
that  at  the  time  the  mortgage  was  made  by 
M.  Astorg  the  plaintiff  knew,  and  that  It 
-was  the  fact  that  the  said  M.  Astorg  held 
the  legal  title  to  the  premises  in  trust  for 
appellant;  and  he  sought  on  the  trial  to 
prove  these  facts  under  a  contention  that 
as  beneficiary  under  the  trust  and  as  the 


real  party  in  Interest,  It  was  necessary  for 
the  plaintiff  to  make  him  a  party  defendant 
in  the  foreclosure  suit  in  order  to  bind  him 
by  the  decree,  and  complains  on  this  appeal 
because  he  was  not  permitted  to  Introduce 
evidence  to  show  these  facts.  Without  dis- 
cussing the  legal  aspect  of  this  proposition, 
it  is  sufficient  to  say  that  other  averments 
in  appellant's  answer  show  that  the  trust 
he  claimed  existed  had  been  terminated  al- 
most two  years  before  the  foreclosure  suit 
was  begun  by  a  conveyance  from  the  trus- 
tee, M.  Astorg,  to  himself,  of  such  legal  title; 
so  that  when  the  suit  to  foreclose  was  com- 
menced appellant  was  not  a  beneficiary  un- 
der any  trust,  but  was  the  holder  of  a  legal 
title  by  an  unrecorded  conveyance  thereof, 
and  for  that  reason,  as  far  as  the  necessity 
for  making  him  a  party,  came  within  the 
provisions  of  section  726,  above  cited. 

Additional  points  are  made  by  appellant 
in  bis  brief  concerning  the  action  of  the 
lower  coturt  in  precluding  lilm  from  proving 
other  alleged  defenses  by  sustaining  objec- 
tions of  respondent  to  Inquiries  directed  to 
that  end.  These  defenses  were  that  the 
foreclosure  suit  had  been  prematurely 
brought,  because  the  note  sued  on  was  not 
then  due;  also  Involving  some  question  as 
to  the  amount  of  interest  dne  at  that  time, 
and  a  claim  that  plaintiff  bad  agreed  to  re- 
lease M.  Astorg  from  all  liability  on  tlie  note 
and  under  the  mortgage,  and  to  hold  the 
appellant  solely  responsible  therefor.  But 
these  were  all  matters  which  were  Involved 
In  the  foreclosure  suit — ^who  was  liable  upon 
the  note,  and  In  what  amount  and  whether 
the  note  was  due  so  as  to  authorize  the  fore- 
closure of  the  mortgage  given  to  secure  its 
payment — and  these  matters  were  necessari- 
ly adjudicated  by  the  decree  of  foreclosure, 
and  hence  were  not  thereafter  open  to  ques- 
tion by  the  appellant,  who,  by  the  section 
of  the  Code  of  Civil  Procedure  above  cited, 
was  conclusively  bound  by  that  decree. 

There  is  but  one  further  point  in  the  case 
requiring  consideration.  In  proving  her  title 
to  the  premises  in  dispute  the  plaintiff  In- 
troduced in  evidence  the  Judgment  roil  in 
the  foreclosure  proceedings,  together  with 
the  order  of  sale,  return  thereon,  and  the 
sherifTs  deed  of  the  land.  The  order  of  sale, 
while  properly  signed  by  the  clerk,  did  not 
have  attached  to  it  the  seal  of  the  court  and 
appellant  objected  to  its  introduction  in  evi- 
dence on  that  account.  The  court  admitted 
it  and  this  is  assigned  as  error.  It  appears 
that  this  order  of  sale,  properly  signed  by 
the  clerk,  but  without  the  seal  of  the  court 
attached,  was  delivered  to  the  sheriff,  and 
nnder  It  the  sale  was  made.  The  order  Itself 
contained  a  complete  copy  of  the  decree  of 
foreclosure,  duly  certified  to  by  the  clerk, 
with  his  signature  and  the  seal  of  the  court 
attached.  The  direction  in  the  order  of  sale 
itself  in  the  case  at  bar,  which  Is  liot  at- 
tacked save  for  want  of  a  seal,  consists  of 
a  direction  to  the  sheriff  to  sell  the  property 


Digitized  by 


Google 


70 


79  PACIFIC  REPORTER. 


(Cal. 


as  provided  by  law,  apply  the  proceeds  of  the 
sale  to  the  satisfaction  of  the  Judgment,  and 
to  do  all  things  according  to  the  terms  and 
requirements  of  the  judgment  and  the  pro- 
visions of  the  statute.  But  all  these  direc- 
tions are  equally  provided  for  In  the  certified 
•copy  of  the  decree  Itself,  ■which  Is  incorpo- 
rated In  the  order  of  sale,  so  that  the  recitals 
In  the  order  aside  from  the  decree  amount  to 
nothhig  more  than  a  reiteration  of  the  pro- 
visions of  that  decree.  The  contention  of 
the  appellant;  as  we  gather  it  (because  he 
makes  this  point  by  way  of  addenda  to  his 
brief  with  a  reference  to  some  authorities, 
but  without  discussing  the  matter),  is  that 
the  validity  of  this  order  of  sale  is  to  be  gov- 
erned by  the  requirements  of  section  682  of 
the  Code  of  Civil  Procedure,  relative  to  writs 
of  execution.  That  section  provides  that 
such  writs  shall,  among  other  things,  be  seal- 
ed with  the  seal  of  the  court  Appellant  con- 
tends that  the  failure  to  place  the  seal  of  the 
court  on  the  order  of  sale  rendered  it  void, 
and  as  bearing  upon  tills  point  he  cites  from 
the  decisions  of  this  court  the  case  of  O'Don- 
nel  V.  Merguire,  131  Cal.  52T,  63  Paa  847,  82 
Am.  St  Rep.  388.  But  that  case  did  not 
involve  the  question  of  the  absence  of  a  seal, 
but  the  failure  of  the  clerk  to  authenticate 
the  writ  with  his  official  signature,  which 
failure,  It  was  held,  rendered  the  execution 
void.  Whether  the  absence  of  a  seal  would 
have  the  like  effect  upon  the  validity  of  a 
writ  of  execution  as  the  failure  of  the  clerk 
to  attach  his  official  signature  thereto  we  are 
not  called  on  to  determine,  because  we  are 
satisfied  that,  as  far  as  its  absence  from  an 
order  of  sale  Is  concerned,  It  would  only  ren- 
der the  process  erroneous.  Aside  from  this, 
It  may  well  be  questioned  whether  the  power 
of  the  sheriff  to  sell  under  a  foreclosure  de- 
cree Is  to  be  tested  by  the  same  rule  which 
governs  his  power  under  a  writ  of  execution 
Issued  upon  a  money  judgment,  as  was  the 
case  In  O'Donnell  v.  Merguire,  as  appears 
from  a  recital  of  the  facts  In  Merguire  v. 
O'Donnell,  139  Cal.  7,  72  Pac.  337,  96  Am.  St 
Rep.  91.  Upon  a  money  judgment  It  Is,  of 
course,  clear  that  there  can  be  nothing  in  the 
terms  of  the  Judgment  authorizing  a  sale  of 
property  to  satisfy  It,  and  the  only  authority 
which  the  sheriff  can  obtain  to  do  so  must  be 
by  virtue  of  a  valid  writ  of  execution  issued 
by  the  clerk  and  placed  In  his  hands  for  that 
purpose.  His  authority  to  sell  can  be  derived 
solely  under  the  writ  His  authority  to  sell 
under  a  foreclosure  proceeding  la,  however, 
derived  from  the  decree,  and  the  specific  di- 
rections to  sell  which  It  contains.  As  was 
said  In  Spaulding  v.  Howard,  121  Cal.  197,  oS 
Pac.  564,  in  discussing  this  subject:  "The 
sheriff,  under  the  Code  of  Civil  Procedure, 
proceeds  with  the  sale  by  virtue  of  the  de- 
cree and  such  direction  as  the  court  may 
give.   Code  Civ.  Proc.  {  726.   The  proceedings 


follow  by  analogy  sales  upon  execution,  but 
not  necessarily  so.  The  power  to  sell  comes 
from  the  statute  and  the  decree."  But,  be 
this  as  it  may,  we  are  satisfied  that  as  to  an 
order  of  sale  Issued  under  a  decree  of  fore- 
closure the  omission  of  the  seal  of  the  court 
therefrom  renders  the  process  erroneous 
merely,  and  this  view  Is  supported  by  the 
case  of  Newmark  v.  Chapman,  53  Cal.  5.09. 
In  that  case  the  only  process  under  which 
the  sheriff  made  the  sale  was  a  certified  copy 
of  the  decree  of  foreclosure,  and  hence  there 
was  Involved  In  that  case  a  more  serious  ques- 
tion as  to  the  validity  of  the  sale  than  Is  pre- 
sented here.  In  the  case  cited  there  was  no 
order  of  sale  at  all;  In  the  case  at  bar  there 
was  a  defective  one.  In  Newmark  v.  Chap- 
man the  court,  while  holding  that  the  process 
under  which  the  sale  was  made,  though  er- 
roneous, was  not  void,  said:  "The  process  un- 
der which  the  mortgaged  property  was  sold 
was  only  a  copy  of  the  judgment  issued  and 
attested  by  the  clerk.  It  did  not  conform  to 
sections  682  and  684  of  the  Code  of  Civil  Pro- 
cedure, as  It  did  not  purport  to  have  been  Is- 
sued In  the  name  of  the  people,  nor  was  it 
directed  to  the  sheriff,  nor  did  It  direct  him 
to  execute  the  Judgment.  •  •  •  The  pro- 
cess was  erroneous;  but  was  It,  for  the  defects 
above  mentioned,  void?  The  Judgment  itself 
directed  the  sheriff  to  do  all  that  process,  is- 
sued In  the  most  formal  and  regular  manner, 
could  have  directed  him  to  do.  If  the  process 
was  amendable  by  supplying  the  above-men- 
tioned defects,  it  was  not  void,  for  void  pro- 
cess cannot  be  amended;  and.  If  It  was  amend- 
able, it  will  be  treated  In  this  proceeding  as 
having  been  amended — that  is  to  say,  It  can- 
not be  attacked  collaterally."  If,  then.  In  the 
case  cited,  the  process  under  which  the  sale 
was  made,  consisting  solely  of  a  certified  copy 
of  the  decree,  was  erroneous  merely,  as  the 
court  there  held.  In  the  case  at  bar  there  Is 
less  gfround  upon  which  to  base  a  claim  that 
the  process  here  involved  was  void,  because 
not  only  was  this  sale  made  under  a  certified 
copy  of  the  decree  of  foreclosure,  but  also 
under  an  order  of  sale,  which,  at  most,  was 
defective  In  matter  of  form.  We  are  satisfied 
from  an  application  of  the  above  authority 
alone  that  the  process  under  which  the  sale 
In  question  here  was  made  was  not  void,  but 
merely  erroneous,  and  that,  as  to  the  appel- 
lant who  was  bound  by  the  decree  In  the  fore- 
closure suit  as  declared  by  section  726,  supra, 
and  who  Is  now  In  this  proceeding  collaterally 
attacking  the  sale  made  under  It  the  process 
under  which  sale  was  had  was  sufficient  au- 
thority to  the  sheriff  to  sell  and  convey  the 
premises  mortgaged. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
SHAW,  J. 


McFARIiAND,     J.;    HEN- 
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PARKE  &  T^4.CX  CO.  t.  SAN  FRANCISCO 

BRIDGE  CO.     (S.  F.  3,090.) 

(Sapreme  Conrt  of  California.     Jan.  4,  1905.) 

In  Bank.  On  motion  for  rehearing.  De- 
nied. 

For  opinion  In  department,  see  78  Pac. 
10C5. 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  and  from  the  Judgment 
The  complaint  was  fatally  defective  on  gen- 
eral demurrer  for  want  of  facts  in  failing  to 
allege  performance  J)y  plaintiff  of  Its  stipula- 
tion to  continue  its  efforts  to  secure  the  con- 
tract, and  want  of  facts  is  a  defect  never 
waived  by  failure  to  demur.  Nor  was  the  ac- 
tion tried  or  even  decided  upon  any  under- 
standing or  assumption  that  continued  effort 
on  the  part  of  plaintiff  was  an  issue  in  the 
case.  If  it  had  been,  the  burden  of  proof 
was  on  the  plaintiff,  but  It  closed  its  case  lu 
chief  without  a  word  of  evidence  on  the 
point;  resting  upon  the  theory  of  the  com- 
plaint and  of  the  argument  here,  viz..  that 
the  mere  award  of  the  contract,  with  or  with- 
out effort  on  the  part  of  the  plaintiff,  en- 
titled It  to  the  5  per  cent.  The  best  proof  of 
this  Is  the  fact  that  there  is  no  finding  by 
the  court  of  anything  more  than  the  bald  al- 
legation of  the  complaint  The  Judgment,  In 
short  is  not  only  unsupported  by  the  com- 
plaint but  equally  without  support  In  the 
findings.  If,  as  assumed  in  the  opinion  of 
the  department  the  issue  was  imported  into 
the  case  by  the  act  of  the  defendant  In  Intro- 
dnclng  evidence  to  the  effect  that  no  services 
were  rendered  after  the  execution  of  the  con- 
tract then  there  was  a  material  issue  as  to 
which  the  evidence  was  conflicting,  and  no 
finding  upon  it.  How  can  a  Judgment  be  sus- 
tained without  any  finding  upon  a  material 
issue? 


PRESLEY  V.  DEAN. 
(Supreme  Court  of   Idaho.     Dec.   10,  1904.) 

justices'  courts — PBACTICE — CHANGE  OF  VEN- 
UE—1£QT;ITY—.TURISDICTI0N— STATU- 
TORY PROVISION— COSTS. 

1.  Where  a  defendant,  on  being  granted  a 
change  of  venue,  refuses  to  pay  the  costs  of 
malcing  a  transcript  of  the  justice's  (locket,  pro- 
vided by  subdivision  1  of  section  4«43.  Rev.  St. 
J887,  it  is  the  duty  of  the  Justice  of  the  peace 
to  proceed  and  try  the  case. 

2.  Where  a  defendant  has  obtained  a  change 
of  venue,  conditioned  upon  payment  of  the  costs 
of  a  transcript  of  the  docltet.  and  fails  to  pay 
such  costs,  the  oral  notice  of  the  justice  to  the 
attorney  of  the  defendant  that  he  will  proceed 
and  try  the  case  at  a  certain  time  is  sufficient. 

3.  A  court  of  equity  will  not  relieve  a  party 
where  he  has  had  a  plain,  speedy,  and  adequate 
remedy  at  law,  which  by  his  own  negligence  he 
has  refused  to  avail  himself  of. 

4.  Where  a  justice  of  the  peace  has  obtained 
Jorisdiction  of  the  person  of  the  defendant,  his 


jurisdiction  continues  until  the  action  is  legally 
diHj)os('d  of. 

;>.  Under  the  facts  of  this  case,  it  was  the 
duty  of  the  justice  of  the  peace  to  proceed  and 
try  the  case  when  the  defendant  refused  to  pay 
the  costs  of  the  transcript  required  for  a  change 
of  venue. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County ;   R.  T.  Morgan,  Judge. 

Action  by  John  Presley  against  J.  R.  Dean. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

A.  E.  Mayhew  and  Henry  P.  Knight  for 
appellant    A.  G.  Kerns,  for  respondent 

SULLIVAN,  C.  J.  This  action  was 
brought  to  restrain  the  sheriff  of  Shoshone 
county  from  proceeding  to  sell  certain  prop- 
erty levied  upon  nnder  an  execution  to  sat- 
isfy Judgment  rendered  In  a  Justice's  court 
against  the  appellant.  The  facts  of  the  case 
are  substantially  as  follows:  On  the  31st 
day  of  October,  1900,  the  respondent  com- 
menced an  action  in  said  Justice's  comrt  to 
recover  a  debt  claimed  to  be  due  from  the  ap- 
pellant A  summons  was  issued,  and  made 
returnable  on  the  5th  day  of  November,  1900. 
On  that  day  both  parties  to  the  suit  appear- 
ed in  person  and  by  attorney,  and  the  de- 
fendant thereupon  filed  bis  motion  for  a 
change  of  venue.  Said  motion  was  granted 
on  condition  that  the  appellant  pay  the  fees 
authorized  by  statute  for  a  transcript  of  the 
docket  Thereupon  the  appellant  promised 
to  pay  said  fees,  and  the  justice  of  the  peace 
proceeded  to  make  a  transcript  of  his  docket, 
and  on  the  next  dny  notified  appellant  that 
be  bad  done  so,  and  demanded  his  fee  there- 
for, and  payment  was  refused.  The  Justice 
informed  the  attorney  for  appellant  that  the 
transcript  was  ready,  and  that  he  would  de- 
liver it  whenever  the  costs  were  paid.  The 
attorney  replied  that  he  didn't  have  to  pay, 
and  would  not  pay,  said  fees.  It  appears 
from  the  record  that  there  were  some  other 
conversations  between  the  Justice  and  the  at- 
torney for  the  appellant  in  regard  to  the  pay- 
ment of  said  fees.  The  fees  remained  un- 
paid until  about  the  18th  dny  of  November, 
when  the  Justice  notified  the  attorney  that 
the  case  was  set  for  trial  on  the  22d  day  of 
November,  1900,  and  would  be  tried  on  that 
date  unless  said  fees  were  paid,  and  the  at- 
torney replied  that  be,  the  justice,  could  not 
try  the  case  because  he  had  lost  Jurisdiction. 
The  appellant  having  refused  to  pay  the 
costs,  the  case  was  tried  on  the  22d  day  of 
November,  1900,  and  judgment  was  rendered 
against  him.  The  plaintiff  In  that  case  pro- 
cured a  transcript  of  said  judgment  and  had 
the  same  docketed  In  the  district  court  as 
provided  by  law,  and  had  execution  issued, 
and  placed  the  same  in  the  hands  of  the 
sheriff,  who  levied  the  same  upon  the  prop- 
erty of  the  appellant  and  was  proceeding  to 
sell  the  same  when  this  action  was  brought 
to  restrain  him  from  so  doing.  A  temporary 
injunction  was  granted,  and  on  the  tri^l  of 
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tbe  case  the  Injtmctlon  waa  set  aside  and  a 
Judgment  of  dismissal  was  entered  in  favor 
of  respondent,  from  which  Judgment  this  ap- 
peal la  taken. 

The  only  error  assigned  la  that  the  oonrt 
erred  In  entering  Judgment  in  favor  of  the 
respondent  and  against  appellant  Counsel 
contend  that  the  order  granting  a  Change  of 
venue  upon  payment  of  costs  divested  the 
Justice's  court  of  Jurisdiction  at  the  very  mo- 
ment the  order  was  made,  and  cites.  In  sup- 
port of  that  contention,  Hatch  r.  Galvln,  50 
CaL  443;  State  ex  reL  Glein  r.  Evans,  13 
Mont  244,  33  Pac.  1010;  Rev.  St  1887,  f 
4643.  In  the  first  case  above  dted,  the  order 
for  the  change  of  venue  was  an  absolute  one, 
and  not  a  conditional  one  as  in  the  case  at 
bar.  The  main  point  decided  in  the  second 
case  above  dted  was  whether  a  motion  for 
a  change  of  venue  was  made  In  time,  and  is 
not  a  point  in  this  case.  Section  4643,  Rev. 
St  1887,  provides  that  if  an  order  has  been 
made  for  a  change  of  venue,  tbe  Justice  or- 
dering the  change  must  immediately  trans- 
mit the  papers  to  tbe  Justice  to  whom  it  is 
transferred,  "on  payment  of  bis  costs  by  the 
party  applying,  all  papers  in  the  action,  to- 
gether with  a  certified  transcript  from  bis 
docket  of  the  proceedings  therein."  That 
provision  does  not  contemplate  that  the  Jus- 
tice shall  transfer  the  paper  until  the  costs 
of  making  the  transcript  of  his  dodcet  are 
paid,  and  a  party  cannot  procure  a  change  of 
venue  and  hang  tbe  case  up  by  reason  of  his 
refusal  to  pay  the  costs  of  the  transcript  It 
was  not  intended  that  a  party  could  make 
application  for  a  change  of  venue,  and,  when 
an  order  was  made,  refuse  to  pay  tbe  costs, 
and  thus  defeat  the  trial  of  the  case. 

It  is  next  contended  that  the  notice  of  tbe 
Justice  to  the  attorney  for  appellant  that  he 
would  proceed  and  try  tbe  case  on  the  22d  of 
November,  unless  the  costs  were  paid,  was 
not  Buffident  We  cannot  agree  with  that 
contention.  We  think  the  notice  was  suffl- 
dent,  even  though  it  was  oraL 

It  Is  also  contended  that  the  docket  of  the 
Justice  does  not  show  that  evidence  was  in- 
troduced upon  the  trial,  and  that  tbe  Judg- 
ment Is  void  for  that  reason.  It  is  a  well- 
recognlzed  rule  that  a  court  of  equity  will 
not  relieve  a  party  where  he  has  bad  a  plain, 
speedy,  and  adequate  remedy  at  law,  which 
by  his  own  negligence  he  has  not  availed 
liimself  of.  Wilkerson  t.  Walters,  1  Idaho, 
564;  1  High  on  Injunctions,  ff  163,  166,  1C7. 
The  Justice's  court  obtained  Jurisdiction  of 
the  person  of  the  appellant  by  service  of 
summons,  and,  having  once  obtained  Juris- 
diction, his  Jurisdiction  continues  until  the 
action  was  legally  disposed  of. 

The  Supreme  Court  of  Montana,  In  dedd- 
Ing  tbe  case  of  Taney  t.  VoUenweider,  72 
Paa  415  (which  was  a  case  similar  to  tbe 
one  at  bar),  said:  "It  appears  from  the  rec- 
ord of  the  Justice  of  the  peace  court  that 
aftn  defendant  Taney,  appeared  In  that  ac- 
tion, be  moved  for  a  change  of  venue,  which 


waa  granted  open  the  oondltloo  tliat  be  pay 
the  accrued  cost,  as  provided  by  section  14Si 
of  the  Code  of  Civil  Procedura  This  be  re> 
fused  to  do,  and  the  Jostlce  proceeded  to  try 
tbe  cause,  and  entered  Judgment  against 
him.  It  la  now  urged  here  that  he  did  so 
without  Jurisdiction,  and  that  the  Judgment 
was  therefore  void.  This  was  doubtless  the 
theory  upon  which  the  district  court  pro- 
ceeded In  this  cause  in  finding  for  the  plain- 
tiff. It  would  be  an  anomalous  position,  in- 
deed, for  a  party  to  assume  to  say  tliat  he 
moved  for  a  change  of  venue,  and  refused  to 
pay  tbe  fees  required  as  a  condition  preced- 
ent to  the  Justice's  transmitting  the  papers 
to  another  court,  and  then  insist  that  the 
court  of  primary  Jurisdiction  could  not  act 
further  In  the  premises.  We  do  not  under- 
stand that  a  party  by  his  wrongful  act  can 
secure  such  an  advantageous  position.  Up- 
on the  refusal  of  Taney  to  pay  the  accrued 
costs  as  required  by  law.  It  waa  the  duty  of 
the  Justice  of  the  peace  to  proceed  with  tbe 
trial." 

We  think  the  above  quotation  applies, 
with  force,  to  the  facts  of  the  case  under  con- 
sideration. We  find  no  error  In  tbe  record, 
and  for  that  reason  the  Judgment  of  the  trial 
court  must  be  sustained,  and  it  is  so  ordered. 
Costs  are  awarded  to  tbe  respondent 

STOCKSLAQER  and  AILSHIB,  JJ.,  COB- 
cur. 


ao  Idaho,  IM) 
COET  T.  CLEGHORN. 

(Supreme  Court  of  Idaho.    Dec.  20,  1904.) 

AITACUVERT— UOTIOR  TO  DI880LVS— DISCLAIlf* 
EB    OF    OWNEBSniP — ESTOPPEL. 

1.  Where  It  is  shown  that  a  party  resides  up- 
on an  Indian  reservation  In  the  state,  and  an 
attarbment  is  levied  upon  his  property  situate 
upon  sach  reservation,  a  claim  that  be  is  not 
a  resident  of  the  state  must  fail. 

2.  Where  It  is  shown  that  an  attachment  waa 
levied  upon  certain  personal  property  exempt 
by  law  from  seizure  under  an  attachment  or 
execution  proceeding,  and  at  the  time  the  levy 
waa  made  the  attached  party  disclaimed  owner- 
ship, and  thereafter  the  attachment  is  dischar- 
ered  on  motion,  and  a  second  writ  of  attachment 
is  issued  and  levied  on  all  or  part  of  the  prop- 
erty originally  levied  upon,  and  at  the  second 
levy  the  property  is  claimed  under  tbe  exemp- 
tion laws  of  the  state,  held,  that  under  the  facts 
in  the  case  his  first  disclaimer  did  not  waive  his 
right  to  claim  under  tbe  exemption  Ulwu, 

(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Action  by  Charles  P.  Ooey  against  George 
F.  Cleghom.  From  an  order  refusing  to  re- 
lease personal  property  from  attachment  aft- 
er final  Judgment,  defendant  appeals  Re- 
versed. 

Edwin  McBee,  for  appellant  Chas.  Id 
Heitman,  for  respondent 

STOCKSLAGER,  3.  This  case  was  be- 
fore this  court  at  tbe  March  term,  1904  *t 
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Lewiston,  on  motion  to  dismiss  tlie  appeal. 
For  t  full  statement  of  the  facts,  see  T7 
Pac.  331.  The  case  is  now  here  for  review 
on  appeal  from  a  certain  order  refusing  to 
release  certain  personal  property  from  at- 
tachment. The  order  appealed  from  is  as 
fo'lows:  "This  cause  came  on  to  be  heard 
In  open  court  on  the  4th  day  of  November, 
A.  D.  1003,  on  the  motion  of  defendant  to 
have  certain  property  levied  upon  herein  re- 
leased as  exempt  property,  Edwin  McBee, 
Esq.,  appeared  for  the  defendant,  and  in 
support  of  said  motion,  and  Chas.  L.  Heit- 
mau  ai>peared  for  the  plaintiff,  and  In  oppo- 
Bition  thereto.  The  court,  being  fully  advised 
In  the  premises,  ordered  that  said  motion  bo, 
and  same  hereby  is,  overruled  and  denied, 
to  which  ruling  the  defendant,  by  his  cotinscl, 
then  and  there  duly  excepted.  It  was  fur- 
ther ordered  that  the  stay  of  execution  here- 
in heretofore  granted  be,  and  the  same  is 
hereby,  vacated  and  set  aside,  as  to  the 
wheat  and  oats  covered  by  the  writs  of 
attachment  and  writ  of  execution  herein,  and 
that  the  same  be  sold  by  the  sheriff  of  Koo- 
tenai county  without  delay,  as  perishable 
property.  It  is  further  ordered  that  the 
stay  of  execution  as  to  the  cattle,  horses,  and 
farm  implements  heretofore  levied  upon  be 
extended  for  the  term  of  fifteen  days  from 
this  date.  It  is  further  ordered  that  the  de- 
fendant herein  have  ten  days  from  this  date 
In  which  to  prepare,  file,  and  serve  his  bill 
of  exceptions  herein  as  to  the  refusal  of 
the  court  to  release  said  property  as  exempt 
property."  The  motion  referred  to  In  the 
above  order  follows:  "To  Chas.  P.  CJoey, 
the  above-named  plaintiff,  and  to  Chas.  L. 
Heitman,  his  attorney:  You,  and  each  of 
you,  will  please  talte  notice  that  the  above- 
named  defendant  will  on  Tuesday.  October 
27,  1903,  at  Kathdrum,  Kootenai  county, 
Idaho,  request  the  above-named  court,  at 
the  hour  of  10  o'clock  a.  m.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  for  an 
order  releasing  from  attachment  certain 
property  attached  in  the  above-entitled  action, 
which  defendant  claims  as  exempt  under 
the  provisions  of  the  statutes  of  the  state 
of  Idaho  governing  exemptions  from  attach- 
ment; said  property  being  the  property  de- 
scribed in  the  affidavit  annexed  hereto,  and 
made  a  part  of  this  motion.  This  motion 
will  be  made  and  based  on  the  record  and 
files  in  this  action,  and  upon  the  affidavit 
hereto  attached.  The  affidavit  referred  to  is 
that  of  George  P.  Cleghorn,  the  defendant 
in  the  lower  court  (api>ellant  here).  It  de- 
scribes certain  horses,  cattle,  grain,  consist- 
ing of  oats  and  wheat,  one  wagon,  a  Mc- 
Cormlck  harvester,  harness,  etc.,  and  says 
that  he  is  a  married  man,  the  head  of  a 
family,  and  has  resided  in  Kootenai  county, 
this  state,  since  March,  1002;  that  his  oc- 
cupation is  farming;  tliat  on  the  2l8t  day 
of  October,  1003,  a  writ  of  attachment  was 
Issued  and  levied  upon  his  property;  that 
be  has  not  any  farming  implements  exceed- 


ing In  valne  the  sum  of  |300,  Including  those 
attached  and  those  not  attached — no  other 
horses  or  cows  other  than  those  attached, 
etc. — and  claims  all  the  property  attached 
under  and  by  virtue  of  the  exemption  laws 
of  the  state  of  Idaho."  Ada  Cleghorn  testi- 
fies that  she  is  the  wife  of  appellant,  and 
that  she  has  read  the  affidavit  of  defendant, 
and  that  the  same  is  true,  of  her  own  knowl- 
edge. 

Appellant's  counsel  say  In  their  brief  that 
only  two  questions  are  presented  by  this 
appeal:  First.  Can  appellant  claim  benefit 
of  the  exemption  laws  of  Idaho  while  re- 
siding upon  the  Coeur  d'  Alene  Indian  res- 
ervation, within  the  limits  of  said  county? 
Second.  Should  a  claim  for  the  statutory  ex- 
emption be  allowed  to  the  defendant  un- 
der the  levy  of  the  second  writ  of  attach- 
ment after  his  failure  to  make  such  a  claim 
as  against  the  levy  of  the  first  writ  of  at- 
tachment, and  after  bis  disclaimer  at  the 
time  of  the  first  levy  of  ownership  in  the 
property  attached? 

Taking  up  these  questions  In  the  order 
named,  we  find  that  counsel  for  appellant 
insists  that  appellant  was  a  resident  of 
Kootenai  county,  and  had  been  for  two 
years  residing  on  the  Indian  reservation  in 
that  county,  and  that  such  residence  was  a 
legal  one.  There  is  no  dispute  as  to  the 
fact  that  appellant  is  a  married  man  and 
the  head  of  a  family.  Counsel  for  respond- 
ent does  not  contradict  the  fact  that  ap- 
pellant was  living  upon  the  Indian  reser- 
vation, but  denies  that  he  had  or  could  ac- 
quire a  legal  residence  in  Kootenai  county 
by  residing  upon  the  reservation.  It  seems 
to  be  conceded  that  prior  to  appellant's  re- 
moval to  the  reservation  he  was  a  resident 
of  Spokane  county.  Wash.  If  the  appellant 
had  a  legal  residence  on  the  Indian  reser- 
vation, he  is  entitled  to  the  exemption  given 
him  by  the  statute  of  this  state.  In  the  case 
of  Francis  et  ux.  ▼.  Green  &  Green  (de- 
cided by  this  court  In  1001)  65  Pac.  362,  all 
the  parties  to  the  suit  being  residents  of 
the  Ft.  Hall  Indian  reservation,  the  question 
Involved  the  settlement  of  the  right  of  Wil- 
liam and  Sarah  Francis  to  use  the  waters  of 
a  certain  creek  in  the  reservation,  and  on 
reservation  land.  We  quote  from  the  opin- 
ion: "From  the  record  it  appears  that  the 
defendants  entered  Into  a  contract  with  Wil- 
liam M.  and  Sarah  M.  Francis,  by  which 
they  agreed  to  pay  the  attorney's  fees  and 
costs  in  a  certain  case  to  be  commenced  in 
the  district  court  between  said  William  M. 
and  Sarah  M.  Francis,  as  plaintiffs,  and  one 
Goodenough,  as  defendant,  which  action  was 
for  the  purpose  of  settling  the  rights  be- 
tween said  Willlain  M.  and  Sarah  M.  Francis 
to  the  use  of  the  waters  for  irrigation  and 
domestic  purposes  of  Uttle  Cottonwood 
creek;  that  said  action  was  commenced 
and  tried  in  the  district  court  of  Bannock 
county,  and  the  waters  of  said  stream  de- 
creed to  said  parties.     Appellants,  contend 
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that,  the  property  In  controversy  In  this  ac- 
tion being  upon  an  Indian  reservation,  all 
the  parties  are  trespassers,  and  the  courts 
have  no  Jurisdiction  to  determine  their  re- 
spective rights.  While  It  does  not  appear 
that  any  of  the  parties  have  acquired  per- 
mission from  the  Secretary  of  the  Interior 
or  from  any  other  source  to  reside  upon  or 
occupy  their  lands,  it  does  appear  they  are 
All  there,  •  •  •  and  that  their  right 
to  occupy  such  land  has  never  been  ques- 
tioned by  the  government  authorities  or  tiie 
Indians  themselves,  •  •  •  and  the  par- 
ties are  subject  to  the  same  rules  as  though 
they  lived  upon  the  public  domain."  It  may 
be,  and  doubtless  is,  true  that  appellant  was 
a  trespasser  upon  the  Indian  reservation; 
but,  so  long  as  the  Indians  themselves  or 
the  government  does  not  complain,  his  cred- 
itors cannot  seize  his  property  exempt  by 
law  from  attachment,  on  the  theory  that  he 
is  not  a  citizen  of  this  state  whilst  resid- 
ing on  the  reservation.  He  Is  not  then  in 
violation  of  any  statute  of  this  state.  He 
could  not  plead  his  residence  on  the  Indian 
reservation  In  bar  of  any  action  that  might 
be  commenced  against  him.  either  civil  or 
criminal,  in  the  courts  of  Kootenai  county. 
He  18  a  resident  of  Kootenai  county,  and 
entitled  to  his  exemption  provided  by  the 
statute  of  this  state.  Utah  &  Northern  Ky. 
Co.  T.  William  F.  Fisher,  116  U.  S.  28,  6 
Sup.  Ct.  246,  29  L.  Ed.  542;  Truscott  v. 
Hurlburt  Land  Co.,  73  Fed.  62,  19  C.  C.  A. 
374. 

The  next  question  Is,  could  and  did  appel- 
lant waive  this  exemption  by  his  statements 
to  the  olflcer  at  the  time  of  the  first  levy  of 
the  attachment  He  stated  to  the  officer  that 
none  of  the  property  levied  upon  was  his. 
His  counsel  explains  this  statement  by  say- 
ing that  defendant  has  made  these  transfers 
to  secure  indebtedness  owing  to  other  par- 
ties, and  at  the  time  of  the  first  levy  actual- 
ly thought  the  transfers  were  valid,  but,  aft- 
er Investigation  and  the  advice  of  counsel, 
found  that  they  had  not  been  delivered,  and 
there  was  no  continued  change  of  possession, 
and  that  said  transfers  were  therefore  of  no 
eftect  as  against  attaching  creditors.  It  Is 
next  insisted  that,  even  though  he  did  make 
such  statements  at  the  time  of  the  levy  of 
the  first  attachment,  and  it  would  have  been 
a  bar  to  his  claim  of  such  property  under 
the  exemption  laws,  when  that  attachment 
was  dissolved  by  order  of  the  court  it  left 
the  property  and  the  parties  to  the  action  in 
the  same  condition  as  though  no  attachment 
had  been  issued  and  served ;  that  when  the 
second  attachment  was  levied  there  was  no 
disclaimer  of  ownership  of  the  property  at- 
tached, etc.  The  existence  of  these  facts 
does  not  seem  to  be  disputed  by  the  affida- 
vits or  counsel  for  respondent.  Counsel  for 
respondent,  with  equal  earnestness  and  zeal. 
Insist  that,  after  appellant  has  once  discliiim- 
ed  ownership  of  the  property,  he  could  not  J 


afterward  be  heard  to  claim  It  under  the  ex- 
emption laws.  In  support  of  this  contention 
he  cites  Sebright  v.  Moore,  33  MKh.  91.  The 
syllabus  says:  "Estoppel — Attachment — Dis- 
claimer—  Advising  Proceedings.  One  who 
disclaimed  ownership  and  advised  an  attach- 
ment of  chattels  as  the  property  of  another, 
and  consented  to  the  levy,  is  estopped  from 
afterward  setting  up  a  claim  of  title  as 
against  such  procee<ling8."  He  also  cites 
Butt  v.  Green,  29  Ohio  St.  667.  The  sylla- 
bus in  this  case  follows:  "Where  an  officer 
levied  upon  a  horse  belonging  to  an  exemp- 
tion debtor,  who  thereupon  demanded  the  ex- 
emptions allowed  by  law,  and  they  then  mu- 
tually agreed  upon  a  proper  time  and  place 
for  the  debtor  to  select  and  the  officer  to 
cause  to  be  appraised  the  property  of  the 
debtor  exempt  from  levy  and  sale,  and  the 
debtor  purposely  failed  to  be  present  and 
make  selections  at  the  time  and  place  agreed 
upon,  held,  that  the  debtor  by  such  failure 
waived  his  right  to  select  and  hold  as  ex- 
empt the  horse  so  levied  upon."  These  two 
authorities  do  not  sustain  the  contention  of 
learned  counsel  for  respondent.  It  does  not 
appear  that  appellant  ever  advised  the  levy 
upon  this  property,  consented  to  such  levy, 
or  agreed  to  anything  with  the  officer  mak- 
ing the  levy.  He  told  the  officer  that  the 
property  belonged  to  other  parties.  It  can- 
not be  said  that  this  misled  the  officer  or  the 
respondent  in  this  action,  as  the  second  at- 
tachment was  levied  upon  most  of  the  same 
property.  We  have  examined  the  other  au- 
tlioritles  cited  by  respondent,  and  do  not 
think  this  case  comes  within  the  rule  laid 
down  in  any  of  them,  unless  It  be  the  cases 
from  Pennsylvania.  Mr.  Freeman,  In  his  ex- 
cellent work  on  Executions,  in  discussing  the 
cases  from  that  state,  has  this  to  say:  "This 
rule  does  not  seem  to  have  Its  foundation  in 
any  provision  of  the  statutes  of  that  state. 
It  results  from  the  belief  of  the  Judges  that 
the  statutes  were  designed  for  the  benefit  of 
honest  debtors — for  those  only  who  would 
not  seek  to  avoid  the  operation  of  the  writs 
directed  against  them.  If,  however,  we  con- 
clude that  the  dishonest  are  not  worthy  of 
the  benefits  of  the  exemption  laws,  it  still 
seems  that  we  should  not,  as  judges,  enforce 
our  peculiar  ideas  until  they  had  met  the 
expressed  approval  of  the  Legislature.  Judg- 
es ought  not  to  pronoimce  sentence  where 
the  law  has  provided  no  penalty.  Besides. 
It  must  be  remembered  that  one  of  the  chief 
objects  of  these  laws  Is  to  protect  and  pro- 
vide for  the  debtor's  family,  and  that  this 
object  would  be  partially  subverted  by  mak- 
ing the  benefit  of  the  law  depend  upon  the 
character  of  the  debtor.  •  *  •"  It  is  not 
disputed  that,  if  the  appellant  was  a  resident 
of  tlie  state  of  Idaho,  he  was  entitled  to  the 
exemi)tion  now  claimed,  were  it  not  tliat  he 
bad  disclaimed  ownership  of  the  property  in 
dispute  at  the  time  of  the  first  levy. 
All  these  facts  being  considered,  and  view- 
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Ing  tbe  contested  questions  In  the  light  we 
do.  this  judgment  must  be  reversed,  with 
costs  to  appellant. 

SULLIVAN,  C.  J.,  and  AILSIIIE,  J.,  con- 
cur. 


In  re  BBADT  et  al. 

(Supreme  Court  of  Idaho.     Dec.  9.  1904.) 

OBNERAI.   ODABDIAN— POWCBS  AND   AUTUOBITX 
—LITIGATION   OVER  PROBATE  OF  WILL- 
JURISDICTION  OF  PROBATE  COURT. 

1.  The  probate  courts  of  this  state  have  juris- 
diction to  appoint  a  guardian  for  minors  domi- 
ciled in  the  state,  and,  after  having  made  such 
appointment,  the  courts  retain  jurisdiction  for 
aU  purposes  in  connection  therewith  until  the 
guardian's  accounts  are  rendered  and  he  is  le- 
gally discharged. 

2.  Where  a  testamentary  guardian  for  minor 
children  is  named  by  the  last  will  and  testament 
of  a  decedent,  and  there  is  reasonable  ground 
to  believe  that  the  will  is  valid  and  legal,  a 
general  guardian  of  the  minors  is  justified  in 
incurring  the  expenses  necessary  in  resisting  a 
contest  of  such  will,  even  though  he  should  tail 
to  establish  its  validity. 

3.  In  a  petition  for  the  settlement  and  allow- 
ance of  a  guardian's  account,  it  is  not  necessary 
to  allege  the  steps  taken  in  procuring  his  ap- 
pointment, since  probate  courts  are  in  such 
matters  courts  of  general  jurisdiction,  and  every 
intendment  is  in  favor  of  the  regularity  of  their 
judgments  and  orders.  Clark  v.  Kossier  (Idaho) 
78  Fac.  358,  approved  and  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  0>urt,  Kootenai 
Connt>-;  R.  T.  Morgan,  Judge. 

A  petition  was  filed  in  the  probate  court  of 
Kootenai  county  by  Thomas  J.  Furcell  for 
the  allowance  to  him,  as  general  guardian, 
out  of  the  estate  of  Arva  and  Elmer  Brady, 
minors,  of  his  costs  and  expenses  incurred 
In  conducting  litigation  over  the  probate  of 
the  will  of  their  deceased  father.  A  demur- 
rer was  sustained  to  the  petition  in  the  pro- 
bate court,  and  the  petitioner  appealed.  The 
district  court  affirmed  the  jud^ent  of  tbe 
probate  court,  and  from  such  Judgment  tbe 
petitioner  appealed  to  this  court.    Reversed. 

Happy  &  Hlndman,  for  appellant  John  B. 
Goode,  for  respondent. 

AILSHIE,  J.  This  case  arose  out  of  tbe 
facts  and  transactions  disclosed  In  the  case 
of  Pine  v.  Callahan,  8  Idaho,  C&i.  71  Pac.  473. 
The  appellant,  Thomas  J.  Purcell,  having 
been  named  by  the  purported  will  of  John 
C.  Brady,  deceased,  as  the  testamentary 
guardian  of  the  minors,  Arva  and  Elmer 
Brady,  applied  to  the  probate  court  of  Koote- 
nai cotmty,  and  was  on  tbe  20th  day  of  July, 
1901,  appointed  as  general  guardian  of  the 
persons  and  estates  of  the  said  minors.  At 
tbe  time  of  tbe  death  of  John  C.  Brady,  these 
two  minor  children  were  living  and  residing 
with  their  father  In  Kootenai  county.  Their 
mother  bad  died  some  two  years  previous. 
Tbe  domicile  of  tbe  minors  was  not  changed 
after  the  death  of  their  father,  and  still  con- 


tinued to  be  In  Kootenai  cotmty  at  tbe  time 
of  the  ap|)oiutment  of  the  api>ellunt  as  gen- 
eral guardian.  On  the  29th  day  of  July, 
1901,  it  seems  that  Frank  Fine,  a  resident  of 
the  state  of  Iowa,  who  is  named  in  this  pro- 
ceeding as  the  guardian  of  the  minors,  was 
apiM>inted  by  the  district  court  of  Keokuk 
county,  Iowa,  as  guardian  of  the  persons  and 
property  of  the  minors,  Arva  and  Elmer 
Brady.  It  appears  that  some  time  between 
the  20th  and  29th  days  of  July,  1901,  the 
Iowa  guardian,  Frank  Fine,  who  is  a  ma- 
ternal uncle  of  the  minors,  in  some  surrep- 
titious way,  or  at  least  not  by  an  order  of  any 
Idaho  court,  removed  the  children  from  this 
state  and  took  them  to  the  state  of  Iowa. 
It  is  clear  that  Pine  was  neither  the  natural 
nor  testamentary  guardian  of  these  minors, 
and  it  is  doubtful  if,  under  the  facts  in  this 
case,  he  had  any  power  or  authority  to 
change  their  domicile,  although  he  removed 
them  physically  from  the  jurisdiction  of  the 
domicile.  Lamar  v.  Mlcou,  112  U.  S.  452,  5 
Sup.  Ct  221,  28  L.  Ed.  758.  It  is  shown  by 
the  record  that  the  maternal  and  paternal 
grandparents  of  these  minors  were  all  living 
at  tbe  time  of  these  transactions,  but  it  no- 
where appears  that  any  of  the  grandparents 
ever  changed  the  domicile  of  the  minors  or 
participated  therein.  Soon  after  the  death 
of  Brady,  John  C.  Callahan,  who  was  named 
as  executor  In  the  puriwrted  will,  filed  the 
document  in  the  probate  court  of  Kootenai 
county,  and  asked  to  have  the  same  admitted 
to  probate  as  the  last  will  and  testament  of 
John  C.  Brady,  deceased.  About  the  same 
time  the  respondent.  Pine,  filed  a  petition  ask- 
ing that  he  be  aprwlnted  guardian  ad  litem 
for  the  purpose  of  contesting  the  validity  of 
the  document  purporting  to  be  a  last  will  and 
testament.  This  petition  was  granted,  and 
I'lne  was  appointed  as  guardian  ad  litem, 
and  thereafter  successfully  prosecuted  the 
contest  of  the  will  to  a  final  Judgment  in  this 
court,  as  announced  in  Pine  v.  Callahan,  su- 
pra. After  the  conclusion  of  the  litigation 
over  the  probate  of  the  will,  the  general 
guardian,  Thomas  J.  Purcell,  who  bad  been 
appointed  by  the  Idaho  court,  filed  his  peti- 
tion in  the  probate  court  of  Kootenai  county, 
accompanied  by  an  ItemlKed  statement  of  bis 
expenses  and  disbursements  Incurred  in  car- 
rying on  the  litigation,  and  prayed  for  a  set- 
tlement and  allowance  of  the  same.  To  this 
petition  Pine  filed  a  demurrer,  and  at  the 
same  time  an  answer.  The  resiwndent  inter- 
posed two  grounds  of  demurrer:  "(1)  That 
this  court  has  no  Jurisdiction  of  the  subject 
of  the  said  petition.  (2)  That  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  to  entitle  tbe  said  peti- 
tioner to  the  relief  prayed  for  therein."  This 
demurrer  was  sustained  by  the  probate  court, 
and  judgment  was  thereupon  entered  dismiss- 
ing tbe  petition.  From  the  Judgment  and 
order  so  entered  the  petitioner  appealed  to 
the  district  court,  where  the  matter  was 
again  beard  upon  tbe  demurrer,  whereupon 
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the  Judgment  and  order  of  tbe  probate  court 
was  affirmed.  From  the  Judgment  and  order 
of  the  district  court  the  petitioner,  Thomas 
J.  Pureeil,  appealed  to  this  court. 

The  substance  of  the  first  contention  made 
by  the  respondent  in  this  case  is  that,  since 
the  minors  are  beyond  the  Jurisdiction  of  the 
courts  of  Idaho,  and  are  under  tbe  care  and 
protection  of  a  guardian  appointed  by  the 
court  of  another  state,  this  court  has  lost 
Jurisdiction  of  the  subject-matter.  It  should 
be  here  observed  that  the  general  guardian 
appointed  in  this  state  never  came  into  pos- 
session of  any  property  belonging  to  his 
wards,  except  three  insurance  certificates  on 
the  life  of  tbe  deceased  father  and  In  favor 
of  the  minors.  These  Insurance  policies  have 
been  in  tbe  possession  of  the  guardian  and 
the  probate  court  of  Kootenai  county  ever 
since  the  appointment  of  appellant  as  gen- 
eral guardian.  We  do  not  understand  how 
the  unauthorized  removal  of  the  wards  from 
the  Jurisdiction  of  the  domicile  to  another 
state,  or  the  appointment  of  a  guardian  by  a 
court  of  a  foreign  Jurisdiction,  can  oust  the 
courts  of  this  state  of  the  Jurisdiction  which 
they  had  once  acquired.  There  Is  no  doubt 
but  that  when  the  wards  were  domiciled 
within  this  state,  and  their  only  property, 
these  insurance  policies,  were  within  the 
state,  the  probate  court  had  Jurisdiction  to 
appoint  a  general  guardian,  and  to  direct  and 
control  bis  conduct  as  such  guardian.  After 
having  made  such  apiwintment,  the  court  re- 
tained Jurisdiction  for  all  purposes  in  connec- 
tion therewith  until  bis  accounts  are  render- 
ed and  he  is  legally  discharged.  If  the  domi- 
cile of  the  wards  should  be  legally  trans- 
ferred to  another  state,  and  the  wards  re- 
tained no  property  in  this  state  requiring  the 
care  and  attention  of  the  guardian,  such  facts 
might,  and  perhaps  would,  be  cause  for  set- 
tlement of  the  account  of  the  guardian  in  this 
state  and  bis  discharge.  But  that  question 
does  not  arise  in  this  case. 

It  is  argued,  however,  that  the  general 
guardian  api)ointed  by  the  probate  court  of 
this  state,  who  was  also  named  as  testa- 
mentary guardian  in  the  puriwrted  will,  was 
without  authority  to  conduct  the  litigation 
over  the  probate  of  the  will,  and  to  incur 
exiJenses  In  connection  therewith.  We  are 
not  in  accord  with  this  view  of  the  case.  It 
would  seem  to  us  that  where  tbe  will  appear- 
ed to  be  legal  and  fair  upon  its  face,  as  it  did 
in  this  case,  and  by  the  terms  of  such  will 
the  testator  had  named  a  guardian  for  his 
minor  children.  It  was  within  the  8coi)e  of  the 
guardian's  power  and  authority  to  pursue 
reasonable  methods  for  the  proof  and  probate 
of  that  instrument  Sections  5CC9  and  5C73, 
Rev.  St.  1887,  Indicate  a  legislative  intent  to 
cover  such  cases  as  this.  He  was  recognized 
and  treated  as  general  guardian  by  all  the 
courts  of  this  state  throughout  the  entire  liti- 
gation over  the  probate  of  the  will.  See  Pine 
V.  Callahan,  supra. 

The  second  point  argued  by  respondent  la 


that  tbe  petition  does  not  allege  that  notice 
was  given  of  the  application  for  appointment 
of  a  guardian,  as  required  by  section  5770, 
Rev.  St  1887,  and  that  it  does  not  show  that 
all  the  steps  were  taken,  as  required  by  stat- 
ute, in  securing  tbe  appointment  of  appel- 
lant The  argument  under  this  point  proceeds 
upon  the  theory  that  the  probate  courts  of 
this  state  are  courts  of  inferior  and  limited 
Jurisdiction.  That  point  has  been  decided 
by  this  court  adversely  to  tbe  contention  of 
respondent  In  Clark  v.  Rossler,  78  Pac.  358. 
In  that  case  it  was  said:  "A  court  of  general 
Jurisdiction  is  one  whose  Judgment  Is  con- 
clusive until  modified  or  reversed  on  direct 
attack,  and  which  court  is  competent  to  de- 
cide on  Its  own  Jurisdiction,  and  exercise  it 
to  a  final  Judgment,  without  setting  forth  the 
evidence.  The  record  of  such  court  is  abscluto 
verity.  The  probate  court  of  this  state,  ns 
far  as  its  jurisdiction  In  regard  to  probntn 
and  guardian  matters  is  concerned.  Is  such 
a  court" 

The  items  for  which  appellant  claimed  al- 
lowance In  the  probate  court,  and  tho 
amounts  thereof,  are  as  follows: 

To  A.  C.  LIbby,  court  stenographer, 
for  transcript   $    154  3.5 

Printing  transcript  for  Supreme 
Court   230  75 

Printing  brief  of  appellant  for  Su- 
preme Court  117  30 

Filing  transoripta  in  Supreme  Court.  15  0«) 

Cost  transcript  from  probate  court. .  17  UO 

Judgment  for  costs  recovered  by  re- 
spondent in  Supreme  Court  against 
appellant    45  00 

Judgment  recovered  against  appellant 
by  respondent  in  district  court.  .  ..        171  50 

Witness  fees  and  milesge  for  the  fol- 
lowing witnesses  attending  the  pro- 
bate court  and  district  court  trials: 
Dr.  J.  C.  Cunningham,  Dr.  C.  W. 
Rot>erts,  Miss  Anne  Deems,  and 
Miss  Emma  X.  Omdorf 64  23 

Copy  of  opinion  of  Supreme  Court  of 
Idaho    6  00 

Attorney's  fee  to  Happy  &  Ilindman, 
attorneys  for  guardian 600  00 

Guardian's  compensation 

Total    $ 

Sections  5C69,  5071,  and  57!)C  provide  for 
the  payment  of  the  reasonable  expenses  incur- 
red by  a  guardian  in  tlie  discharge  of  his 
duties,  such  as  was  done  lu  this  case.  We  are 
of  the  opinion,  however,  that  after  the  pro- 
bate court  had  decided  against  the  validity 
of  the  will,  and  this  appellant  bad  appealed 
to  the  district  court  and  that  court  had  again 
decided  against  the  validity  of  the  will,  the 
guardian  would  not  be  Justified  In  charging 
up  the  costs  and  expenses  of  a  further  api)eal 
against  tbe  estate  of  his  wards.  After  two 
courts  of  general  Jurisdiction  had  decided 
against  his  contention,  he  had  certainly  fully 
disclmrged  his  duty  toward  his  wards  In  his 
efTort  to  sustain  what  purported  to  be  a  re- 
quest by  their  deceased  parent  as  to  their 
guardianship,  and  we  are  not  Inclined  to 
sanction  the  charge  of  that  additional  ex- 
pense against  the  estate  of  the  wards.  In 
our  view  of  this  matter,  the  appellant  should 
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be  allowed  hla  reasonable  expenses  Incurred 
In  tbe  probate  and  district  courts,  and  any 
Judgments  for  costs  which  may  have  been 
there  entered  against  him,  and  also  reason- 
able allowance  for  attorney's  fees  in  those 
two  courts,  together  with  such  reasonable 
sum  as  to  the  probate  court  may  seem  Just  for 
tbe  services  of  the  guardian  in  attendance 
upon  the  trials  in  those  courts.  We  also 
think  it  would  be  proper  to  allow  the  guard- 
Ian  the  expense  of  securing  a  transcript  of 
tbe  stenographer's  notes  in  the  district  court. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  with  di- 
rection to  tbe  district  court  to  overrule  the 
demurrer  and  remand  the  cause  to  tbe  pro- 
bate court  for  a  bearing  upon  the  merits  in 
conformity  with  the  views  herein  expressed. 
Costs  of  this  appeal  awarded  to  appellant 

SULLIVAN.  C  J.,  and  ST0CKSLA6ER, 
J„  concur. 


DEEDS  V.  STEPHENS. 

(Supreme  Court  of  Idaho,  July  8,  1904.     On 
Rehearing,  Doc.  31,  1901.) 

PASOL  I.I:ASE  —  SPECIFIC  PEBFOBMANCE  —  CON- 
FLICT IN  EVIDENCE— APPEAL— BEVIEW. 

1.  Where  there  is  a  substantial  eon6ict  in  the 
oral  evidence,  the  Judgment  of  the  court  below 
will  not  be  disturbed. 

2.  WliPre  the  specific  performance  of  an  oral 
contract  to  lease  real  estate  for  a  term  of  more 
than  one  year  is  sought  to  be  enforced,  the  parol 
agreement  must  t>e  clearly  proved  to  the  satis- 
faction of  tbe  court. 

(Syllabus  by  the  Court,) 

Appeal  from  District  Court,  Nez  Perce 
County ;  E.  C.  Steele,  Jud?e. 

Action  b.v  Kate  Deeds  against  Lottie 
Stephens.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

I.  N.  Smith,  for  appellant  McFarland  & 
McFarland,  for  respondent. 

SULLIVAN,  C.  X  This  action  was  orig- 
inally brought  by  the  respondent,  Deeds, 
against  tbe  appellant.  Stephens,  to  obtain  a 
perpetual  Injunction  enjoining  tbe  appellant 
from  Interfering  in  any  manner  with  what  is 
designated  as  the  "addition"  or  "annex"  to 
the  Grand  Hotel,  in  the  city  of  Lewlston. 
The  defendant  answered,  and  by  cross-com- 
plaint demanded  certain  affirmative  relief. 
Tbe  respondent  answered  the  cross-com- 
plaint, denying  an  alleged  agreement  for  a 
10-year  lease  of  said  Grand  Hotel,  and  al- 
leged an  oral  agreement  for  a  lease  which 
was  not  kept  by  appellant,  and  which  was 
rescinded  by  both  parties,  and  also  pleaded 
the  statute  of  frauds.  Upon  the  issues  as 
thus  made  tbe  case  was  tried  upon  the  cross- 
complaint  of  appellant  and  the  answer  there- 

f  2.  Sm  SpecUlc  Pertormanca.  voL  44,  C«nt  Dim. 
H388,  302, 


to,  and  at  the  close  of  cross-complainant's 
evidence,  on  motion  of  counsel  for  respond- 
ent, a  nonsuit  was  granted,  and  Judgment  en- 
tered dismissing  the  case.  From  that  Judg- 
ment an  api>eal  was  taken  to  this  court,  and 
a  decision  therein  was  handed  down  on  June 
11,  190Z  See  69  Pac.  534.  In  that  opinion 
the  statement  of  facts  is  very  full  and  com- 
plete, and  we  shall  not  repeat  them  here. 
This  court  there  held  that  the  evidence  of  ap- 
pellant In  support  of  her  cross-complaint 
made  a  prima  facie  case,  and  that  tbe  court 
erred  in  granting  a  nonsuit  Tbe  cause  was 
remanded  for  a  new  trial.  A  new  trial  was 
had,  and  the  Judgment  of  the  court  was  In 
favor  of  Hie  respondent  Deeds.  A  motion 
for  a  new  trial  was  denied,  and  this  appeal 
is  from  the  Judgment  and  order  denying  a 
new  trial.  The  transcript  contains  405 
pages,  and  166  printed  pages  of  briefs  have 
been  filed  In  this  case,  and  numerous  ques- 
tions are  raised  by  tbe  assignment  of  errors. 
In  our  former  decision  of  this  case  we  held 
that  an  oral  agreement  to  lease  real  estate 
for  a  term  exceeding  one  year  might  be  en- 
forced where  the  evidence  shows  part  per- 
formance, and  that,  where  tbe  evidence  dis- 
closes part  performance  by  all  the  parties  to 
the  agreement.  It  removes  the  bar  of  the  stat- 
ute of  frauds,  and  may  be  enforced  in  a  court 
of  equity,  and  that  in  a  suit  for  specific  per- 
formance any  damages,  properly  pleaded  and 
proved,  should  be  assesseil  by  tbe  court 
This  court  there  held  that  the  appellant's  evi- 
dence on  the  first  trial  sustained  tbe  material 
allegations  of  her  cross-complaint,  at  least 
so  far  as  the  contract  to  lease  tbe  Grand  Ho- 
tel for  a  term  of  10  years  was  concerned; 
and  counsel  for  appellant  contends  that  that 
Is  tbe  law  of  this  case,  and  It  is  as  tbe  case 
stood  at  that  time.  But  It  must  be  kept  in 
mind  that  tbe  nonsuit  was  granted  at  tbe 
close  of  appellant's  evidence  and  before  the 
respondent  had  put  In  any  evidence  whatever. 
On  the  new  trial,  after  tbe  appellant  had  In- 
troduced her  evidence  and  rested,  tbe  re- 
spondent then  Introduced  her  evidence,  and 
from  an  examination  of  all  the  evidence  In 
the  case  as  it  now  stands  it  will  show  a  sub- 
stantial conflict  on  tbe  material  issues  made 
by  the  pleadings.  The  evidence  of  appellant 
shows,  among  other  things,  that  she  entered 
Into  an  agreement  with  the  respondent  for  a 
contract  to  lease  said  Grand  Ilotpl  for  a 
term  of  10  years  at  the  monthly  rental  of 
$200  per  montb,  to  begin  on  the  1st  day  of 
January,  1002;  and  under  and  by  the  terms 
of  said  agreement  appellant  was  to  execute  a 
good  and  sufficient  bond  in  the  sum  of  $3,000, 
conditioned  that  tbe  respondent  would  con- 
struct an  annex  to  said  hotel,  and  have  the 
same  completed  on  or  about  June  1, 1901,  and 
upon  the  completion  thereof  would  lease  and 
let  the  same  unto  the  appellant  from  the 
time  of  the  completion  thereof  to  January  1, 
1902,  at  $45  per  montb,  and  would  lease  said 
entire  hotel  building  to  tbe  appellant  for  a 
period  of  10  years  from  tbe  Ist  day  of  Junu- 
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ary,  1902,  at  the  rate  of  ?200  per  montb,  pay- 
uble  In  advance,  and  conditioned  tbat  the  ap- 
pellant would  accept  said  building  and  pay 
the  rent  therefor  as  provided  by  the  terms  of 
said  lease,  and  do,  perform,  and  keep  all  cove- 
nants agreed  to  be  kept  by  her ;  and  that  the 
respondent  agreed  to  accept  as  sureties  on 
said  bond  F.  H.  Wood  and  E.  T.  Vernon.  The 
evidence  shows  that  said  alleged  agreement 
was  entered  into  In  November  or  December, 
1900,  and  the  transcript  shows  that  said  bond 
was  not  executed  until  the  30th  day  of  Sep- 
tember, 1901,  and  was  served  on  counsel  for 
the  respondent  on  the  2d  day  of  October,  1901, 
and  w^as  Introduced  on  the  first  trial  of  this 
case  as  part  of  the  evidence  of  the  appellant, 
which  trial  occurred  about  the  18th  day  of 
October,  1001,  and  that  said  bond  was  exe- 
cuted by  said  Wood  and  Vernon.  A  bond  for 
$1,000,  executed  by  the  same  sureties,  and 
l>ased  on  substantially  the  same  conditions, 
was  tendered  to  appellant  by  respondent  on 
the  2d  day  of  October,  1901,  and  introduced 
in  evidence  on  the  first  trial  of  this  case. 
This  latter  bond,  I  suppose,  was  for  the  pur- 
|)ose  of  meeting  the  contention  of  respondent 
in  regard  to  the  amount,  time,  and  conditions 
of  the  bond  to  be  given  under  the  alleged 
ngi-eement;  appellant  contending  that  she 
was  to  give  a  bond  of  ?3,000  to  continue  for 
three  years,  with  Wood  and  Vernon  as  sure- 
ties, and  respondent  contending  that  she  was 
to  give  a  bond  for  $1,000.  with  good  and  suffi- 
cient sureties,  conditioned  that  she  would 
lease  the  hotel  for  a  term  of  three  years  from 
January  1,  1002. 

It  appears  from  the  evidence  that  Vernon 
iind  Wood  acted  as  the  agents  for  the  appel- 
lant, and  tbat  one  Isaman  acted  as  the  agent 
for  the  respondent,  and  that  several  inter- 
views and  conversations  took  place  between 
them  in  regard  to  the  construction  of  said  an- 
nex and  the  lease  of  said  hotel.  Said  Isa- 
man testified  that  he  Informed  Vernon  that 
before  he  (Isaman)  began  the  construction  of 
said  annex  he  wanted  a  bond  for  $1,000,  with 
good  sureties,  conditioned  that  the  appellant 
would  take  the  building  off  from  his  hands 
as  soon  as  It  was  completed,  or  by  the  1st  of 
.Tune,  1901,  and  lease  it  for  the  balance  of 
that  year,  and  pay  $4.5  per  montb  rental  for 
snid  annex,  and  lease  said  hotel  for  three 
years  from  January  1,  1902,  and  pay  $200 
per  month  rental  therefor;  and  that  said 
Vernon  agreed  to  prepare  the  bond  and  con- 
tract, which  he  failed  to  do.  Said  Isaman 
further  testified  that  he  never  agreed  at  any 
time  to  accept  Vernon  and  Wood  as  sureties 
on  the  bond,  and  that  he  often  reijuested  the 
appellant  to  furnish  said  bond,  and  tbat  she 
never  did  furnish  the  bond  as  required  by 
said  agreement,  or  at  all. 

The  record  contains  other  evidence  upon 
the  material  Issues,  but  we  have  quoted  suf- 
nclent  therefrom  to  show  that  there  was  a 
substantial  confiict  In  it  as  to  the  amount 
and  terms  of  the  l)ond  and  the  sureties  there- 
on and  as  to  the  time  and  terms  of  the  lease 


of  the  hotel  building  after  .Tanuary  1,  1902. 
Upon  the  evidence  introduced  the  c-ourt  niiide 
Its  findings  of  fact  and  conclusions  of  law. 
and  entered  Judgment  thereon  in  favor  of 
the  respondent  Inter  alia,  the  court  found 
tbat  after  the  agreement  to  construct  said 
annex,  and  prior  to  the  commencement 
thereof,  the  respondent  demanded  of  the  ap- 
pellant said  bond  and  agreement  in  writing, 
but  was  put  off  from  time  to  time,  and  that 
the  respondent  never  did  execute  or  deliver 
to  the  plaintiff  said  agreement  or  bond,  and 
that  there  never  was  any  definite  agreement 
between  plaintiff  and  defendant  for  the  leas- 
ing of  said  Grand  Hotel  to  the  respondent; 
and  that  all  negotiations,  propositions,  pro- 
posals, and  agreements  between  the  parties 
were  rescinded  by  appellant  and  respondent 
at  the  instance  of  the  respondent;  that  said 
appellant  did  not  at  any  time  agree  to  lease 
said  Grand  Hotel  and  premises  to  the  re- 
spondent for  a  period  of  10  years  or  at  all: 
and  that  respondent  did  not  agree  to  accept 
a  bond  In  the  sum  of  $3,000,  with  Wood  and 
Vernon,  or  either  of  them,  as  sureties  there- 
to; and  that  no  tender  of  any  bond  what- 
ever was  made  by  the  appellant  to  the  re- 
spondent prior  to  the  commencement  of  the 
first  trial  in  this  action;  and  that  on  or  about 
the  8th  day  of  January,  1902,  the  appellant 
moved  out  of  and  surrendered  possession  of 
said  hotel  to  the  respondent,  and  has  not 
occupied  or  been  in  possession  thereof  since: 
and  that  prior  to  the  commencement  of  the 
second  trial  of  this  action  the  respondent 
bad  made  no  tender  of  any  rental  sum  for 
said  hotel.  The  court  thus  finds  from  the 
evidence  before  It  that  the  alleged  contract 
was  never  consummated;  and,  as  there  Is  a 
very  substantial  conflict  in  the  evidence,  un- 
der the  well-established  rule  of  this  court 
the  judgment  of  the  district  court  will  not 
be  reversed. 

The  rule  is  well  established  that  one  who 
seeks  to  enforce  a  specific  performance  of 
the  contract  is  bound  to  establish  clearly  and 
satisfactorily  the  existence  of  the  contract 
and  Its  terms.  If  the  testimony  be  contra- 
dictory or  doubtful,  a  decree  for  specific  per- 
formance will  be  refused.  It  was  held  in 
Shropshire  v.  Brown,  45  Ga.  179,  that  "a  pa- 
rol contract  lor  land,  like  a  reformation  of  a 
deed  by  parol  proof,  should  be  made  out  so 
clearly,  strongly,  and  satisfactorily  as  to 
leave  no  reasonable  doubt  as  to  the  agree- 
ment." A  court  of  equity  will  not  decree 
specific  performance  of  a  contract  if  not 
clearly  established.  Vol.  2,  Story,  Eq.  Jur. 
M  7C9,  770;  22  Am.  &  Eng.  Ency.  L.  p.  1075; 
Rice  V.  Rigley,  7  Idaho,  115,  CI  Pac.  290. 
There  being  a  substantial  confiict  In  the  evi- 
dence, and  the  appellant  having  failed  to 
establish  the  alleged  contract  by  that  clear 
and  satisfactory  evidence  which  the  law  re- 
quires in  such  cases,  the  judgment  of  the 
court  below  must  be  affirmed.  In  this  view 
of  the  case  it  is  not  necessary  for  us  to  pass 
upon  the  other  errors  assigned  seriatim,  or 
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at  all,  as  they  are  all  subordinate  to  the 
main  issue  as  to  whether  said  alleged  con- 
tract was  ever  entered  Into  between  the  par- 
ties. 

Costs  of  this  appeal  are  awarded  to  re- 
spondent. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 

On  Rehearing. 

AILSHIE,  J.  A  rehearing  was  granted  In 
this  case,  and  It  was  again  argued  at  the  Oc- 
tober, ItKM,  term,  at  Lewlston.  As  announ- 
ced by  a  majority  of  tne  Justices  at  the  time 
the  case  was  called  for  reargument,  the  only 
question  upon  which  a  rehearing  was  grant- 
ed was  to  enable  counsel  to  further  present 
the  question  aa  to  whether  or  not  there  Is  a 
substantial  conflict  In  the  evidence.  Since 
the  last  argument  in  this  case  we  have  again 
examined  the  matter  diligently,  and  are  sat- 
istled  that  there  is  such  a  substantial  con- 
flict as  to  prevent  this  court  from  disturbing 
the  Judgment.  As  was  said  in  the  original 
opinion,  this  was  an  action  to  enforce  spe- 
cific performance  of  a  parol  contract.  The 
trial  Judge,  who  saw  and  heard  the  witnesses 
was  not  sufficiently  satisfied  with  the  evi- 
dence produced  to  enter  his  decree  for  a 
specific  performance.  An  examination  of  all 
the  evidence  given  in  the  case  leaves  much 
doubt  and  uncertainty  as  to  the  character, 
terms,  and  condition  of  the  alleged  contract 
Indeed,  it  leaves  serious  doubt  as  to  wheth- 
er or  not  the  minds  of  the  contracting  parties 
ever  really  met  on  the  material  elements  of 
the  proposed  contract  Under  such  circum- 
stances it  would  be  dlfilcult,  if  not  impossi- 
ble, to  ascertain  the  intent  of  the  contracting 
parties.  While  courts  of  equity  will,  upon  a 
proper  showing,  as  readily  enforce  specific 
performance  of  parol  contracts  as  of  con- 
tracts in  writing,  still  they  will  never  as- 
same  to  complete  or  execute  contracts  which 
ttie  parties  themselves  have  only  partially 
agreed  upon  and  have  never  consummated. 
It  has  been  frequently  observed  by  the  text- 
writers,  as  well  as  by  the  courts,  that  it  re- 
quires a  greater  weight  of  evidence  to  en- 
force specific  performance  than  it  does  to 
resist  such  an  application.  1  Story's  Eq.  Jur. 
(lOtb  Ed.)  8  7C9;  22  A.  &  E.  Ency.  of  Law, 
1077;  Clark  v.  Maurer,  77  Iowa,  717,  42  N. 
AV.  522.  In  this  case  the  trial  court  declined 
to  enter  a  decree  for  specific  performance  of 
the  alleged  contract,  and  we  think,  in  view 
of  the  uncertainty  and  doubt  surrounding 
the  alleged  transaction,  and  the  casual  and 
desultory  manner  in  which  the  parties  dealt 
the  court  was  Justified  in  making  the  find- 
ings and  entering  the  decree  made  and  en- 
tered herein. 

The  Judgment  will  be  affirmed,  and  it  is  so 
ordered,  with  costs  to  respondent 

SULLIVAN,  O.  J,  and  STOCKSLAGER, 
].,  concur. 


STATE  V.  NELSON. 
(Supreme  Court  of  Idaho.    Jan.  14,  1905.) 

MUNICIPAL  COBPOBATIONS— ORDINANCES— CON- 
STITUTIONALITY— PBOHIBITINO  WOMEN  FROM 
ENTERIN'O  SALOONS — FINE  FOB  VIOLATION- 
SEASON  ABLENE8S. 

1.  An  ordinance  that  provides,  "It  shall  be 
unlawful  for  any  person  maintaining  any  sa- 
loon, barroom  or  drinking  sho^,  or  any  apart- 
ment thereto  attached,  to  permit  females  to  en- 
ter their  said  places  of  basiness,"  is  unconsti- 
tutional. 

2.  A  city  may  by  ordinance  prohibit  females 
from  entering  places  where  intoxicating  liquors 
are  sold,  for  immoral  purposes. 

3.  An  ordinance  that  provides  a  pnnishment 
by  fine  of  not  less  than  $23,  nor  more  than  $200, 
or  by  imprisonment  in  the  city  jail  for  not  less 
than  10  days,  nor  more  than  60  days,  for  vio- 
lation of  an  ordinance  that  prohibits  females 
from  entering  their  places  of  business  for  im- 
moral purposes,  is  not  void  or  unconstitutional 
for  the  reason  that  it  is  unreasonable  or  op- 
pressive. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Frank  Nelson  was  convicted  of  violating 
an  ordinance,  and  appeals.    Reversed. 

C.  C.  Cavanaugh,  for  appellant  0.  F. 
Neal,  F.  B.  Kinyon,  and  John  A.  Bagley, 
Atty.  Gen.,  for  the  State. 

STOCKSLAGER,  C.  J.  This  action  was 
commenced  before  the  police  magistrate  of 
Boise,  and  charged  defendant  with  permit- 
ting a  female  (one  Rena  Morrow)  to  enter 
and  remain  in  a  saloon  maintained  by  de- 
fendant, in  violation  of  an  ordinance  of  the 
said  city.  A  trial  was  had,  and  defendant 
was  convicted  in  that  court,  and  an  appeal 
taken  to  the  district  court.  A  trial  was  had 
In  that  court  at  the  February,  1904,  term, 
and  defendant  was  convicted,  and  sentenced 
to  pay  a  fine  of  $25  and  costs.  The  appeal 
Is  from  this  Judgment 

This  prosecution  Is  based  on  the  following 
section  of  the  ordinance  of  the  city  of 
Boise:  "Sec.  858.  It  shall  be  unlawful  for 
any  person  maintaining  any  saloon,  barroom 
or  drinking  shop,  or  any  apartment  thereto 
attached,  to  permit  females  to  enter  their 
said  place  of  business  or  maintain  any  sign, 
or  offer  any  Inducement  or  any  invitation 
to  females  to  enter  any  such  saloon,  bar- 
room or  drinking  shop  kept  within  the  city 
of  Boise.  Approved  Sept.  24th,  1903."  This 
section  was  introduced  In  evidence,  and  was 
the  state's  Exhibit  A.  State's  Exhibit  B  fol- 
lows: "Any  person  violating  any  of  the  pro- 
visions of  sections  855,  856,  857,  or  858,  shall, 
upon  conviction  before  the  police  magistrate, 
be  punished  by  a  fine  not  less  than  $25.00, 
not  more  than  $200.00,  or  by  Imprisonment 
in  the  city  Jail  for  not  less  than  ten  days 
nor  more  than  sixty  days."  Section  872 
provides:  "In  all  cases  where  a  fine  shall 
be  imposed  upon  a  person  for  a  violation  of 
any  of  the  ordinances  of  said  Boise  City, 
such  fine  may  be  collected  under  the  ordl- 
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nances  of  said  city  and  laws  of  Idaho,  or 
by  Imprisonment  at  hard  labor  In  the  city 
prison,  or  by  working  any  person  sentenced 
to  such  Imprisonment  upon  the  streets,  parks, 
public  squares,  workhouse  or  house  of  cor- 
rection, during  the  term  thereof,  until  such 
fine  and  costs  be  paid,  at  the  rate  of  one  day 
for  every  two  dollars  of  said  fine  and  costs, 
provided  the  total  time  of  imprisonment 
shall  not  exceed  sixty  days." 

It  Is  first  urged  by  counsel  for  appellant 
that  "this  objection  to  the  Introduction  In 
evidence  of  sections  858  and  859  [plaintiff's 
Exhibits  A  and  B]  should  have  been  sus- 
tained, for  the  reason  that  such  sections  of 
the  Revised  Ordinances  of  Boise  CSty  are 
Invalid,  void,  unreasonable,  and  an  inter- 
ference with  Individual  liberty  granted  to 
the  citizens  of  Idaho  by  the  constitutional 
laws  of  Idaho,  and.  In  its  operation,  imposes 
an  unjust  and  illegal  punishment  upon  the 
owners  of  places  where  liquors  are  sold, 
whenever  a  female  enters  said  places,  al- 
though she  may  enter  thi-re  upon  lawful 
business,  and  creates  an  unequal,  unjust,  and 
illegal  discrimination  against  women  who 
enter  such  places  upon  lawful  business." 
This  seems,  from  the  record,  to  be  the  sole 
question  presented  for  our  consideration  in 
this  appeal.  If  the  section  of  the  ordinance 
state's  Exhibit  A  Is  valid,  we  do  not  think 
the  penalty  provided  by  state's  Exhibit  B 
too  severe.  The  evident  intent  of  both  sec- 
tions above  referred  to  Is  In  the  interest  of 
morals,  and  for  the  general  good  of  the 
people  of  the  city.  All  good  citizens  should 
Join  In  an  effort  to  protect  the  people  from 
Immoral  hifiuences,  and  especially  the  young 
people  of  the  community.  With  this  object 
in  view,  we  will  examine  the  provisions  of 
the  ordinance  In  controversy. 

In  support  of  his  contention  that  the  pro- 
vision of  the  ordinance  under  discussion  is 
invalid,  void,  unreasonable,  and  an  inter- 
ference with  individual  liberty,  counsel  for 
ap];)ellant  cites  Perry  Gastenau  v.  Common- 
wealth of  Kentucky  (Ky.)  50  S.  W.  705.  40  L. 
R.  A.  Ill,  04  Am.  St.  Rep.  380.  The  ordinance 
in  that  case  is  dissimilar  in  some  particulars 
to  the  one  under  consideration,  but  the  rea- 
sons for  declaring  the  ordinance  unconstitu- 
tional seem  to  be  applicable  to  the  case  at  bar. 
The  language  of  the  ordinance  Is  as  follows: 
"Be  It  ordained  by  the  board  of  council  of 
the  city  of  Mlddlesboro,  Bell  county,  Ky.: 
(1)  That  it  shall  be  unlawful  for  any  woman 
to  go  in  and  out  of  any  building  where  a 
saloon  Is  kept  offering  for  sale  any  spirituous, 
vinous,  and  malt  liquors,  or  to  frequent, 
loaf,  or  stand  around  said  building  within 
fifty  feet  thereof.  (2)  That  It  shall  be  un- 
lawful for  any  saloon  keeper,  or  his  clerk, 
or  employees,  to  allow  or  permit  any  woman 
or  women  to  come  In  or  out  of  his  building 
where  spirituous,  vinous,  and  malt  liquors 
are  sold  or  offered  for  sale,  and  it  shall  be 
the  duty  of  said  saloon  keeper,  clerk  or  em- 
ployees to  immediately  notify  the  ofllcers 


that  the  first  section  of  this  ordinance  has 
been  violated,  giving  the  name  and  color 
of  the  offender."  These  two  sections  are 
followed  by  section  3,  which  provides  for  the 
punishment  of  the  proprietor  if  he  violates 
section  2,  and  for  the  offender  if  she  vlolatea 
section  1.  The  Kentucky  court,  speaking 
through  Mr.  Justice  Gaffy,  disposes  of  the 
case  in  the  following  concise  and  forcible 
language:  "It  is  contended  for  appellee  that 
the  sole  object  of  the  ordinance  is  to  reg- 
ulate and  control  the  sale  of  liquors,  by  rea- 
son of  the  fact  that  very  disreputable,  low, 
and  vile  women  congregate  in  and  about 
saloons  and  places  where  liquor  is  sold, 
thereby  causing  affrays,  fights,  murder,  and 
other  crimes.  •  •  •  It  seems  to  us  that 
the  ordinance  In  question  Is  unreasonable 
and  an  unnecessary  interference  with  Indi- 
vidual liberty,  and  tends  to  subject  the 
vender  of  liquors,  as  well  as  citizens,  to  im- 
reasonable  prosecutions.  If  the  ordinance 
only  included  the  persons  mentioned  in  ap- 
pellee's brief,  we  are  not  prepared  to  say 
that  It  would  be  Invalid.  But  It  might  be 
that  very  good  women  would,  for  proper  and 
legal  purposes,  find  it  necessary  to  go  into 
a  building  where  liquors  are  sold;  •  •  • 
and,  besides,  we  know  of  no  rule  which  pro- 
hibits a  well-behaved  woman,  for  a  lawful 
purpose  and  In  a  lawful  manner,  from  going 
Into  or  near  a  saloon.  It  may  be  taken  for 
granted  that  it  is  not  often  that  such  would 
be  the  case,  but  the  ordinance  in  question 
makes  no  exceptions.  If  the  citizens  of  Mld- 
dlesboro choose  to  have  saloons  established 
where  lipiuor  is  sold,  it  follows  that  all  or- 
derly and  well-behaved  persons  have  a  right, 
in  an  orderly  manner,  and  for  a  lawful  pur- 
pose, to  visit  such  saloons."  The  Judgment 
was  reversed,  and  the  lower  court  directed 
to  adjudge  the  ordinance  in  question  invalid 
and  unconstitutional.  For  the  reason  that 
this  case  Is  particularly  applicable  to  the 
case  at  bar,  we  have  quoted  almost  the  en- 
tire opinion.  Counsel  for  respondent  urges 
that  the  ordinance  under  consideration  in 
the  case  above  cited,  after  making  It  a  mis- 
demeanor for  "a  woman  to  go  into  a  build- 
ing where  liquor  was  sold,"  went  further, 
and  provided  that  it  was  a  misdemeanor, 
also,  for  a  woman  to  "stand  within  fifty  feet 
of  such  building."  Counsel  for  respondent 
further  say:  "The  last  clause  of  this  ordi- 
nance is  an  obviously  unnecessary  Interfer- 
ence with  personal  liberty,  which  finds  no 
parallel  in  the  ordinance  In  question  In  the 
case  at  bar."  It  Is  true  that  the  ordinance 
in  the  Kentucky  case  does  add  the  last  clause, 
as  suggested  by  coun.«el,  and  that  no  such 
provision  Is  contained  in  the  ordinance  un- 
der consideration;  but  It  will  be  observed 
that  the  court.  In  passing  upon  the  provisions 
of  the  ordinance,  devoted  nearly  the  entire 
opinion  to  a  discussion  of  the  clause  that 
prohibited  women  from  entering  a  build- 
ing where  intoxicating  liquors  were  sold. 
In  Re  Ah  Jow  (C.  C.)  29  Fed.  181.  It  is 
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■hown  that  the  city  «f  Uodesto  passed  an 
ordinance,  one  section  of  which  provided 
that  "every  person  who,  in  the  city  of  Mo- 
desto, keeps  or  maintains  any  room  or  other 
place  -where  opium,  or  any  of  Its  preparations 
is  sold  or  given  away,  and  every  person  who 
resorts  to,  freqnenta  or  visits  snch  room  or 
place  Is  guilty  of  a  misdemeanor:  provided, 
that  tliis  section  shall  not  apply  to  the  sale 
or  gift  of  any  of  the  preparations  of  opium 
by  any  druggist  for  any  ailment  not  caused 
by  the  use  of  opium  or  any  of  Its  prepara- 
tions." The  opinion,  which  is  by  Mr.  Jus- 
tice Sawyer,  on  this  particular  feature  of  the 
ordinance,  says:  "This  language  is  extreme- 
ly comprehensive,  and  embraces  every  possi- 
ble case  of  visiting  such  room  or  place,  no 
matter  whether  for  a  proper  and  lawful,  or 
Improper  and  unlawful,  purpose;  whether 
the  party  has  knowledge  or  Is  ignorant  of 
the  character  of  the  room  or  place;  whether 
be  vIsltB  it  innocently  or  otherwise.  Neither 
knowledge  nor  purpose  of  the  visit  is  made 
an  element  of  the  offense.  The  mere  fact 
of  going  there,  without  any  other  element,  is 
made  an  offense." 

In  Hechinger  v.  City  of  Maysvllle — another 
Kentucky  case  by  Mr.  Justice  Gaffy,  report- 
ed in  57  8.  W.  619,  49  li.  R.  A.  114— the  or- 
dinance provided  "that  it  shall  be  unlawful 
for  any  person  or  persons  other  than  the  hus- 
band, father,  or  brother  or  other  male  rela- 
tive, to  associate,  escort,  converse  or  loiter 
with  any  female  known  as  a  common  pros- 
titute, either  by  day  or  by  night,  upon  any 
of  the  streets  or  alleys  of  the  city  of  Mays- 
vllle, and  any  person  or  persons  other  than 
the  said  husband,  father,  brother  or  other 
male  relative,  so  offending  shall  upon  convic- 
tion thereof,  before  the  police  court  in  said 
dty  be  fined.  •  •  •  It  is  said  in  the  opin- 
ion: "Manifestly  the  ordinance  was  intended 
to  accomplish  a  proper  and  laudable  object, 
but  It  seems  to  us  it  is  not  properly  guard- 
ed. ••  •  Any  person  should  be  allowed 
to  converse  with  such  female  long  enough  to 
transact  any  necessary  and  legitimate  busi- 
ness." 

Mr.  Dillon,  In  his  work  on  Municipal  Cor- 
porations, vol.  1  (4th  Ed.)  t  B2Z,  In  discussing 
the  powers  of  municipal  corporations  to  en- 
act laws  or  ordinances  for  the  punishment  of 
crime,  says:  "As  It  would  be  unreasonable 
and  nn]ust  to  make,  under  the  same  circum- 
stances, an  act  done  by  one  person  penal, 
and.  If  done  by  another,  not  so,  ordinances 
which  have  this  effect  cannot  be  sustained. 
Special  and  unwarranted  discrimination  or 
nnjnst  or  oppressive  interference  in  particu- 
lar cases  is  not  to  be  allowed.  The  powers 
vested  in  municipal  corporations  should,  as 
far  as  practicable,  be  exercised  by  ordinances 
general  In  their  nature  and  impartial  in  their 
operation."  See  section  825,  same  author 
and  Tolame. 

In  21  Am.  &  Eng.  Ency.  of  Law,  990,  under 
the  head  of  "Construction  of  Common  Rights," 
this  subjf«t  is  discussed,  and  the  authorltlea 
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of  a  large  number  of  the  states  bearing  on  this 
question  dted.  Mr.  McClain  on  Criminal  Law, 
YoL  1,  I  65,  in  discussing  the  subject  of  rea- 
sonableness of  ordinances,  says:  "An  ordi- 
nance which  the  dty  passes  In  the  exercise  of 
the  powers  given  it  must  be  reasonable,  and 
the  courts  have  authority  to  inquire  into  that 
question  to  a  greater  extent  than  they  have 
with  reference  to  state  statutes."  Citing  a 
number  of  authorities  to  support  the  text 
On  the  same  subject  we  find  the  following 
language  in  21  Am.  &  A.  E.  Ency.  of  Law, 
985:  "It  Is  well  established,  as  a  general 
rule,  that  ordinances,  in  order  to  be  valid 
and  binding,  must  be  reasonable,  and  not  ar- 
bitrary or  oppressive,  and  ordinances  wlilch 
do  not  conform  to  this  requirement  will  be 
declared  void."  Numerous  cases  are  dted 
from  many  of  the  American  states  in  support 
of  this  rule.  In  Commonwealth  v.  Worcester, 
8  Pick.  462,  It  is  said:  "Whether  a  by-law 
be  reasonable  or  not  is  for  the  court  to  de- 
termine." 

For  a  very  able  and  Interesting  discussion 
of  the  powers  and  duties  of  dty  authorities, 
as  well  as  the  courts  in  passing  upon  ques- 
tions similar  to  the  one  before  us,  see  Helena 
V.  Dwyer,  64  Ark.  424,  42  S.  W.  1071,  39  L. 
B.  A.  266,  62  Am.  St  Rep.  206. 

In  support  of  the  contention  that  this  or- 
dinance should  be  sustained,  counsel  for  re- 
spondent rely  upon  Adams  et  al.  v.  Cronin 
(Colo.  Sup.)  reported  in  69  Pac.  690,  63  L.  It 
A.  61 — a  Colorado  case.  We  have  read  this 
case  with  much  Interest  and  care,  and  are 
In  full  accord  with  every  prindple  of  law 
enunciated.  A  careful  examination  of  this 
case,  however,  discloses  that  a  very  different 
ordinance  was  before  the  Colorado  court  for 
determination,  from  the  one  we  are  called  up- 
on to  construe.  Section  745  of  the  Denver 
ordinance  provided:  "Each  and  every  liquor 
saloon,  dramshop  or  tippling  house  keeper — 
•  •  •  who  shall  have  or  keep  in  connection 
with  or  as  part  of  such  liquor  saloon,  dram- 
shop or  tippling  house,  any  wineroom  or  oth- 
er place  either  with  or  without  door  or  doors, 
curtain  or  curtains,  or  screen  of  any  kind, 
into  which  any  female  person  shall  be  per- 
mitted to  enter  from  the  outside,  or  from 
such  liquor  saloon,  dramshop  or  tippling 
house,  and  there  be  supplied  with  any  kind 
of  liquor  whatsoever,  shall  upon  conviction 
be  fined  as  hereinafter  provided."  Section 
746  provides:  "No  person  having  charge  or 
control  of  any  liquor  saloon  •  •  •  shall 
suffer  or  permit  any  female  person  to  be  or 
remain  In  such  liquor  saloon,  dramshop,  tip- 
pling house  or  other  place  where  intoxicating 
or  malt  liquors  are  sold  or  given  away,  for 
the  purpose  of  there  being  supplied  with  any 
kind  of  liquor  whatsoever,  •  •  •  nor  shall 
any  female  person  be  or  remain  in  any  dram- 
shop, tippling  house,  liquor  saloon  or  place 
adjacent  thereto  or  conneci''ed  therewith  and 
wait  or  attend  on  any  person  or  solicit  drinks 
in  any  such  place."  This  oidinance  was  de- 
clared valid,  and  why  not?    .No  provision  In 
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the  ordinance  that  an  orderly,  well-beliared 
woman  might  not  enter  any  saloon  in  the  city 
of  Denver  (or  the  transaction  of  legitimate 
business,  and  as  often  as  she  telt  so  disposed, 
so  long  as  she  did  not  risit  such  place  for 
the  purpose  of  being  supplied  with  liquors  or 
other  immoral  purposes.  This  ordinance  falls 
strictly  within  the  rule  laid  down  in  Gas- 
tenau  t.  Commonwealth,  supra,  and.  Indeed, 
all  the  cases  to  which  our  attention  has  been 
called,  and  heretofore  referred  to  In  this  opin- 
ion. It  was  aimed  at  the  very  class  of  wo- 
men who  are  usually  termed  "the  unfortu- 
nates of  the  human  family,"  and  was  design- 
ed to  discourage  and  prevent  their  presence 
in  and  around  saloons,  tippling  houses,  and 
wherever  intoxicating  liquors  are  sold.  There 
is  no  attempt  to  prohibit  a  woman  In  the 
ordinary  course  of  business  to  enter  such 
places  In  the  discharge  of  her  business,  or 
for  any  Ipgitlmate  reasons.  The  distinction 
between  that  ordinance  and  the  one  under 
consideration  Is  easily  drawn.  The  Denver 
ordinance  prescribes  a  punishment  for  an  of- 
fense that  the  proprietor  must  commit  him- 
self, whilst  the  Boise  City  ordinance  pro- 
vides a  pnnlshm^it  for  the  proprietor  if  any 
woman  enters  his  place,  unbeknown  to  him, 
without  his  consent  and  against  his  will, 
no  matter  what  her  motive  or  intent  may  be. 
There  Is  no  exception.  The  mere  matter  of 
entrance  Is  the  essence  of  the  crime.  There 
is  no  question  about  the  power,  and,  we  may 
say,  the  duty,  of  the  city  authorities  to  enact 
such  ordinances  as  will  promote  morals  and 
regulate  the  sale  of  intoxicating  liquors  in 
such  a  way  as  to  prohibit  immoral  women 
from  frequenting  such  places  for  the  purpose 
of  drinking,  engaging  in  games,  soliciting 
trade,  or  any  other  immoral  purpose;  but  to 
say  by  an  ordinance  that  a  wife  or  mother 
may  not  enter  a  saloon,  without  subjecting 
herself  to  a  fine,  as  well  as  the  proprietor.  In 
search  of  a  recreant  husband  or  a  wayward 
son.  Is  beyond  the  legal  power  of  the  city.  So 
long  as  the  state  and  the  city  of  Boise  see 
fit  to  license  the  retail  sale  of  liquors,  so  long 
must  they  protect  parties  lawfully  engaged 
In  that  business  in  a  reasonable  way. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
with  this  opinion. 

AILSIIIE  and  SULLIVAN,  JJ.,  concur. 


STATE  V.  ROOKE. 
(Supreme  Court  of  Idaho.     Dec.  16,  1904.) 

CRIMINAL  LAW— DEMUBBER  TO  INFORMATION — 
APPLICATION  FOB  CHANOE  OP  VENUE  — 
CONTINUANCE  —  NAMES  OF  WITNESSES  —  IN- 
DORSEMENT ON  INFORMATION — BWEABINO  ALL 
WITNESSES  IN  A  BODY— CUANCE  OF  OWNEB- 
SIIIP  OF  PROPERTY— STATEMENT  OF  PROSECLT- 
INO  ATTORNEY— INSTRUCTIONS  — VERDICT  — 
SlfFFIClENCV— TF.STIMONY  OF  ACCOMPLICES— 
PEBMITTINO  LETTBB  TO   OO  TO  JUROR. 

1.  A  demurrer  to  an  information  will  be  over- 
ruled when  it  charges  the  unlawful  and  feloni- 
ous taking  of  the  property  from  the  possession 


of  the  owner,  naming  bim,  giving  a  description 
of  the  property,  and  fixing  the  tiuie  and  venue. 

2.  An  anoIir'ntioD  for  rhanze  of  venue  will  li" 
denied  when  it  is  based  on  the  ground  of  the 
bias  and  prejudice  of  the  people  of  the  county, 
where  it  u  shown  that  an  equal  number  of  tba 
citizens  of  the  county  te.stify  that,  in  their  opin- 
ion, a  fair  and  impartial  trial  can  be  had  in 
the  count.v. 

3.  It  is  not  error  to  overrule  an  application 
for  continuance  when  it  is  not  sufficiently  made 
to  appear  to  the  court  that  the  evidence  of  the 
absent  witnesses  can  be  furnished  at  a  futun- 
term  of  the  court,  or  that  the  testimony  of  suc.'i 
witnesses  is  material  to  the  defendant;  settine 
out  in  the  affidavit  for  continuance  what  de- 
fendant expects  to  prove  by  such  absent  wit- 
nesses. 

4.  Names  of  witnesses  may  be  indorsed  on  the 
information  nt  the  bcKinning  of  the  trial  when 
it  satisfactorily  appears  to  the  court  that  the 
prosecuting  officer  could  not  reasonably  have 
asked  snch  permission  at  an  earlier  time. 

5.  It  is  not  error  to  swear  all  witnesses  in  a 
body  at  the  beginning  of  the  trial. 

6.  When  the  information  charges  that  tli« 
property  alleged  to  have  been  stolen  was  the 
property  of  C.  W.  Dunham,  the  proof  shows 
that  Cbas.  Dunham  was  the  owner  thereof,  and 
the  verdict  shows  the  property  to  have  been  thn' 
of  C.  W.  Dunham,  the  variance  is  not  sufficient 
to  warrant  a  new  trial,  where  it  does  not  ai>- 
pear  that  they  are  different  persons. 

7.  Erroneous  statements  of  the  prosecuting  at- 
torney or  other  counsel  on  behiilf  of  the  prose- 
cution may  be  explained  by  the  party  making 
them. 

5.  When  the  court  trying  the  case  fully  and 
fairly  instructs  the  jury  on  every  question  aris- 
ing on  the  trial,  it  is  not  error  to  refuse  in- 
structions submitted  by  the  defendant  or  prose- 
cution. 

0.  Before  a  party  charged  with  crime  can  be 
convicted  upon  the  testimony  of  accomplices, 
there  must  be  corroboration  of  the  evidence  of 
such  witnesses. 

10.  Where  it  is  shown  that  a  letter  bad  been 
given  to  a  juror  during  the  trial,  or  before  a 
verdict  had  been  returned,  and  the  court  was 
ignorant  of  such  fact,  and  it  is  further  shown 
that  on  the  hearing  of  the  motion  for  a  new 
trial  the  attention  of  the  court  is  not  called  to 
such  fact,  it  cannot  be  urged  in  this  court  as  a 
ground  for  new  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  County: 
E.  C.  Steele,  Judge. 

AVilliam  I.  Kooke  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

Clay  McNamee,  M.  R.  Hattabnugh,  A.  S. 
Hardy,  and  C.  H.  Nugent,  for  appellant. 
John  A.  Bagley,  Atty.  Gen.,  for  the  State. 

STOCKSLAGER,  J.  On  the  8th  day  of 
September,  1903,  an  information  was  filed  to 
th«  district  court  of  Idaho  county  charging 
the  defendant,  William  Rooke,  with  the 
crime  of  grand  larceny.  After  alleging  that 
the  defendant  had  waived  a  preliminary  ex- 
amination, the  prosecuting  officer  charges 
the  larceny  as  follows:  "(1)  Th»it  the  said 
William  Kooke,  on  or  about  the  2.*^  day  oT 
January,  1903,  at  the  county  of  Idaho  and. 
state  of  Idaho,  then  and  there  being,  did 
then  and  there  willfully  and  unlawfully  ami 
feloniously  steal,  take,  carry,  lead,  and  drlv«»- 
away  from  the  possession  of  one  C.  W.  Dun. 

V  9.  See  Criminal  Law,  voL  li.  Cent.  Dig.  {{  1U4- 
U26. 
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ham  one  roan  mare ;  the  same  then  &nd  there 
l>cing  the  personal  property  of  said  C.  W. 
Dunham."  To  this  information  a  demurrer 
was  filed:  (1)  That  said  information  does 
not  substantially  conform  to  the  require- 
ments of  sections  7677,  7678,  and  7679  of  the 
Ilc'vised  SUtutes  of  1887 ;  (2)  that  the  facts 
stated  In  said  information  do  not  constitute 
a  public  offense.  This  demurrer  was  over- 
ruled, to  which  counsel  for  defendant  ex- 
cepted. Counsel  for  defendant  filed  a  mo- 
tion for  change  of  venue,  which  was  by  the 
court  overruled.  All  these  proceedings  were 
had  at  the  September,  1003,  term  of  the  dis- 
trict court  of  Idaho  county.  The  next  step 
disclosed  by  the  transcript  was  an  applica- 
tion for  a  continuance  on  behalf  of  the  de- 
fendant, which  was  filed  on  the  Ist  day  of 
February,  19<H;  it  being  the  first  day  of  the 
February  term  of  the  Idaho  county  district 
court.  The  record  shows  that  this  motion 
was  argued  and  submitted  to  the  court  and 
overruled  on  the  said  1st  day  of  February, 
1004.  On  the  same  day  it  is  shown  that  the 
prosecuting  officer  asked  to  have  the  names 
of  a  number  of  witnesses  indorsed  on  the 
information,  which  was  objected  to  by  the 
defendant.  The  objection  was  overruled, 
and  the  court  directed  the  names  of  a  large 
number  of  witnesses  to  be  indorsed  on  the 
information.  On  February  18,  1904,  it  is 
Khown  that  the  court  ordered  that  a  Jury  be 
impaneled  to  try  the  cause,  which  was  com- 
pleted, and  on  the  19th  the  trial  was  resum- 
ed, and  continued  from  day  to  day  until 
completed.  On  the  24th  day  of  February, 
1904,  the  Jury  returned  the  following  verdict: 
"Febmary  Term,  1904.  The  State  of  Idaho, 
Plaintiff,  V.  William  Rooke,  Defendant.  Ver- 
dict. We,  the  Jury  in  the  above-entitled 
cause,  duly  Impaneled  and  sworn,  find  the 
defendant  guilty  as  charged  in  the  informa- 
tion. Henry  Forseman,  Foreman."  On  the 
26th  day  of  February,  1904,  the  defendant 
was  sentenced  to  serve  a  term  of  10  years 
in  the  penitentiary  of  the  state  of  Idaho. 
This  appeal  is  from  the  judgment  and  from 
nn  order  overruling  a  motion  for  a  new  trial. 
Counsel  for  defendant  make  86  assignments 
of  error,  and  famish  ns  a  transcript  of  740 
folios.  A  large  number  of  the  assifoiments 
of  error  are  based  upon  the  admission  of  evi- 
dence, and  the  instructions  of  the  court  given 
on  its  own  motion. 

The  first  and  fifth  assignments  of  error  art, 
tmsed  upon  the  ruling  of  the  court  in  over*-' 
ruling  the  demurrer  to  the  Informatlou 
Counsel  for  defendant,  In  support  of  this  coi> 
tention,  say:  "The  information  does  not  al- 
lege anything  more  than  that  the  defendant 
took  the  roan  mare  described  from  the  pos- 
session of  the  party,  and  then  relea!<ed  it. 
It  does  not  allege  directly  that  he  drove  o- 
took  the  horse,  but  only  that  he  took  it  from 
the  possession  of  this  person."  As  we  con- 
strue the  language  of  the  information,  the 
defendant  is  informed  that  on  or  about  a 
date  named  he  is  charged  with  having  will- 


fully, unlawfully,  and  feloniously  stolen, 
taken,  and  driven  away  from  the  possession 
of  the  complaining  witness  certain  personal 
property,  the  unlawful  taking  of  which  is 
grand  larceny  under  our  statute.  This  Is  all 
the  law  requires,  and  the  demnrrer  was 
properly  overruled. 

Assignment  No.  2  is  based  on  the  ruling  of 
the  court  in  refusing  to  grant  a  continuance 
on  the  application  of  defendant  The  first 
statement  of  the  defendant  in  his  affidavit 
for  a  continuance  is  "that  he  is  one  of  the 
defendants  in  the  foregoing  cause,  and  he  is 
also  defendant  in  four  other  causes  for  al- 
leged horse  stealing  now  pending  in  sa!d 
district  court"  Then  follows  an  allegation 
that  "on  or  about  the  11th  day  of  February, 
1903,  be  was  charged  in  the  probate  court, 
together  with  other  defendants  [naming 
them],  with  having  stolen  a  number  of  horses 
in  said  county  jointly,  as  one  Joint  act ;  that 
for  some  reason  or  other,  unknown  to  affiant, 
all  the  other  defendants,  excepting  Joe  Can- 
field  and  Richard  Tipton,  have  been  released 
from  said  charge  or  charges,  and  affiant  is 
informed  and  verily  believes  that  the  county 
attorney  of  said  county  and  W.  N.  Scales,  the 
attorney  for  the  private  prosecutor  herein, 
have  agreed  to  release  said  Canfleld  and  Tip- 
ton in  case  they  would  testify  against  affiant 
In  this  and  the  other  causes  named."  He 
next  alleges  that  about  the  1st  of  February, 
1903,  he  entered  into  a  contract  with  one 
James  Loe  whereby  affiant  was  to  furnish 
Loe  about  200  head  of  range  horses ;  but,  on 
account  of  a  heavy  fall  of  snow  and  unusually 
inclement  weather  about  that  time,  he  was 
unable  to  furnish  the  number  agreed  upon, 
BO  be  referred  said  Loe  to  Joe  Canfield  and 
Ellis  Crooks.  Affiant  is  informed  and  be- 
lieves said  Canfield  and  Crooks  agreed  to 
fnrnish  said  Loe  said  number  of  horses,  pro- 
vided affiant  should  turn  in  what  horses  he 
then  had  gathered,  amonntlng  to  about  40 
head,  and  that  said  Crooks,  Canfield,  and  Fi- 
ler sold  to  said  Loe  about  lOt)  head  of  range 
horses  under  said  contract,  and  affiant  about 
40  head;  that  all  of  said  horsea  were  deliv- 
ered to  said  Loe  at  Cottonwopia,  Idaho,  about 
the  9th  day  of  February,  lS03;  that  said 
Loe  about  the  same  time  procured  about  25 
head  of  horses  from  the  neighborhood  of  Fer- 
dinand, Idaho,  claiming  at  the  same  time 
that  he  had  purchased  the  same  from  In- 
dians. To  the  foregoing  facts  Hugh  O'Kane 
and  William  Robinson  would  testify  if  they 
were  present  at  this  term  of  court,  and  af- 
fiant cannot  prove  such  statements  by  any 
other  witness  or  witnesses,  excepting  James 
Loe,  who,  affiant  is  Informed  and  believes, 
has  been  released  from  the  aforesaid  charges 
on  a  promise  to  testify  against  affiant 
Therefore,  without  the  presence  of  said  Hugh 
O'Kane  and  William  Robinson,  affiant  cannot 
safely  go  to  trial  at  this  term  of  court.  He 
further  says:  That  "he  cannot  safely  go  to 
trial  at  thfe  term  of  court  without  the  pres- 
ence of  Julius  Leltch,  who,  If  present,  would 
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testify  that  he  was  present  In  Spokane, 
Washington,  at  the  time  affiant  was  arrested 
on  this  and  other  charges,  and  when  he  was 
arrested  all  that  was  said  or  done  by  afiBant 
was  that,  when  the  officers  entered  bis  room, 
he  greeted  them  courteously  and  said,  'Very 
well ;  where  do  you  want  me  to  go?  That 
affiant  was  not  in  any  way  hiding  or  en- 
deavoring to  keep  out  of  the  way  of  officers, 
and  that  he  never  claimed  to  be  the  wife 
[sic]  of  witness  Julius  Leltch,  and  affiant  at 
the  time  he  was  arrested  never  stated,  'I 
guess  you  have  got  me  for  life,'  or  words  to 
that  effect,  or,  'I  guess  you  have  got  me,'  and 
that  no  other  conversation  occurred  there 
than  aforesaid.  That  the  witnesses  William 
Eller  and  Ellis  Crooks  would,  if  present,  tes- 
tify that  the  aforesaid  contract  was  entered 
Into,  and  that  they  furnished,  under  said  con- 
tract, the  greatest  part  of  said  horses. 
•  *  •  That,  In  all  of  said  transactions 
between  the  parties  named  and  James  Loe, 
Ike  Loe,  his  brother,  acted  as  agent  there- 
in." Then  follows  an  allegation  that  the  ap- 
plication is  not  made  for  delay,  merely,  but 
that  Justice  may  be  done  in  the  premises.  In 
support  of  this  application.  Clay  McXamee 
makes  an  affidavit:  "That  be  is  one  of  the 
attorneys  for  the  defendant.  That  within 
three  days  after  said  case  had  been  set  for 
trial  he  caused  subpoenas  to  be  issued  for  the 
attendance  of  William  Eller,  Ellis  Crooks, 
and  Julius  Leltch,  and,  within  about  three 
days  after,  procured  an  Indorsement  by  the 
Judge  upon  the  subpoena  issued  for  the  said 
I^lteh,  requiring  his  attendance  at  the  trial 
of  this  cause.  No  return  has  been  made  up- 
on said  subpoena  by  the  sheriff  of  Idaho 
county,  but  affiant  is  informed  by  one  God- 
frey Doust  that  said  Leitcb  Is  in  Jail  in  Spo- 
kane, but  will  be  liberated  in  a  few  days; 
said  Leltch  being  held  in  said  jail  on  suspi- 
cion of  h.tving  committed  a  crime.  That  af- 
fiant is  fully  informed  and  believes  the  said 
Leltch.  as  soon  as  delivered,  will  immediately 
come  to  tills  court  as  witness  for  the  defend- 
ant That  ou  yesterday  J.  M.  Eller  made 
the  statement  in  open  court  that  bis  son  Wil- 
liam Ivller  was  in  Cottonwood,  Idaho,  on  last 
Saturday,  and  affiant  is  fully  informed  and 
believes  that  the  said  William  Eller  is  now 
in  Idaho  county,  and  that  no  return  has  been 
made  by  the  sheriff  showing  that  said  Eller 
is  not  now  in  Idaho  county.  That  the  same 
condition  as  to  the  return  of  the  officer  is 
true  in  reference  to  the  witness  Ellis  Crooks, 
and  affiant  is  fully  informed  and  believes 
that  the  said  Ellis  Crooks  is  now  in  Idaho 
county,  Idaho.  That  some  three  days  ago 
affiant  was  informed  that  Hugh  O'Kane  and 
William  Robinson  were  in  western  Oregon. 
That  imme<liately  thereafter  he  procuretl  an 
order  of  this  court  requiring  the  attendance 
of  both  of  said  witnesses  at  this  trial.  That, 
from  an  examination  of  the  flics  and  8ut>- 
poenas  in  this  case,  affiant  has  failed  to  dis- 
cover any  return  by  the  sheriff  of  Idaho 
county  iu  reference  to  either  of  said  witness- 


es. That  affiant  Is  fully  Informed  and  be- 
lieves, and  states  the  facts  to  be,  that  de- 
fendant is  poor,  and  unable  to  pay  the  mile- 
age and  witness  fees  of  either  or  any  of  said 
witnesses,  and  that,  owing  to  that  fact,  he 
has  been  unable  to  ascertain  the  whereabouts 
of  said  witnesses,  or  procure  their  attendance 
as  witnesses.  That  the  defendant  has  no 
other  witnesses  by  whom  he  can  prove  the 
facts  alleged  In  the  affidavit  filed  to-day, 
and  sworn  to  by  the  defendant  That  affiant 
has  been  continuously  engaged  in  the  trial 
of  a  criminal  cause  In  the  above-entitled 
court  ever  since  the  16th  day  of  February, 
and  at  all  times  both  before  and  after  said 
dates  has  used  every  effort  possible  to  pro- 
cure the  attendance  of  each  and  all  of  the 
witnesses  named  in  the  defendant's  sub- 
poenas on  file  In  this  action,  by  issuing  sub- 
poenas and  procuring  proi)er  orders  of  this 
court  and  informing  the  sheriff  and  his  dep- 
uties of  the  whereabouts  of  said  witnesses, 
80  far  as  known  to  affiant  and  said  defend- 
ant That,  besides  the  witnesses  herein 
named,  the  defendant  has  Issued  subpoenas 
within  plenty  of  time  to  procure  their  at- 
tendance at  this  trial,  but,  owing  to  a  mis- 
take of  one  of  the  sheriff's  deputies,  said  sub- 
poBnas  have  In  all  probability  not  yet  been 
served  upon  all  of  said  four  witnesses,  but 
affiant  has  been  Informed  by  the  sheriff  that 
the  deputy  who  went  to  serve  said  four  wit- 
nesses will  probably  be  In  Grangeville  this 
afternoon,  and  ready  to  make  return  upon 
said  subpoenas.  That  defendant  at  this  time 
cannot  safely  go  to  trial  without  the  attend- 
ance of  said  witnesses,  and  affiant  Is  unwill- 
ing to  disclose  to  the  state  what  will  be  their 
evidence  until  It  can  be  ascertained  whether 
or  not  said  witnesses  have  been  subpoenaed, 
or  a  return  made." 

To  this  application  for  a  continuance  a 
counter  showing  was  made  by  the  affidavit 
of  Edward  M.  Griffith,  the  county  attorney, 
to  wit:  '*•  •  •  That  he  Is,  and  for  some 
time  past  has  been,  personally  acquainted 
with  the  alleged  witnesses  mentioned  in 
said  affidavit  to  wit  Hugh  O'Kane  and  Wil- 
liam Robinson.  That  said  Hugh  O'Kane 
up  to  a  month  or  two  ago  conducted  a  sa- 
loon in  the  city  of  Grangeville,  Idaho,  and 
the  said  William  Robinson  was  barkeeper 
therein,  and  performed  other  services  for 
said  O'Kane.  That  from  the  affidavit  of 
the  defendant  no  time  or  places  being  given, 
or  any  other  Information  upon  which  this 
affiant  could  get  at  the  facts,  this  affiant  is 
unable  to  see  how  any  testimony  of  the 
said  Robinson  or  O'Kane  would  be  compe- 
tent or  material.  That  one  Q.  A.  Doust  head 
Jailer  In  the  Spokane  jail,  in  Washington, 
In  which  city  this  defendant  was  first  ar- 
rested on  charge  for  which  he  has  been  in- 
formed against  In  the  above-entitled  action, 
and  which  said  Dottst  has  been  brought  hero 
by  the  defendant  as  a  witness  for  the  de- 
fondant  as  this  affiant  is  informed  and  be- 
lieves, and  who  was  present  when  the  said 
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arrest  of  said  Will  I.  Rooke  was  made,  can 
and  will  testify  In  regard  to  the  transactions 
which  happened  at  the  time  of  said  arrest, 
as  this  afflant  is  informed  and  believes. 
That  the  said  G.  A.  Doust  has  told  this  afB- 
ant  this  morning  that  he  was  head  jailer 
In  the  Spokane  Jail;  that  when  he  left  Spo- 
kane the  said  Julius  Leitch  was  confined  in 
said  Jail  on  the  charge  of  highway  robbery, 
although  he  (the  said  Doust)  believed  that 
said  Leitch  would  be  discharged,  or  was 
discharged,  by  this  time.  That  this  afBant 
has  examined  the  records  in  the  probate 
court  where  a  complaint  was  filed  against 
the  said  Ellis  Crooks,  mentioned  in  defend- 
ant's affidavit,  and  the  record  shows  that  on 
February  1,  1903,  a  complaint  was  filed  in 
that  court  charging  said  Crooks  with  grand 
larceny,  and  that  a  warrant  was  issued  there- 
on, and  that  said  charge  is  now  pending, 
and  that  said  matter  has  never  been  dis- 
missed, and  the  reason  that  said  Crooks  has 
never  had  an  examination,  as  this  afilant  is 
Informed  and  believes,  is  because  said 
Crooks  ever  since  the  filing  of  said  copa- 
plalnt  has  been,  and  now  is,  a  fugitive  from 
Justice.  That  there  is  now  on  file  with  the 
clerk  of  the  above-entitled  court  a  subpcenn 
Issued  in  behalf  of  the  defendant  for  said 
William  Robinson  and  Hugh  O'Kane,  dated 
the  10th  day  of  February,  1904.  That  this 
cause  was  set  for  trial  on  the  3d  day  of 
!<'ebrnary,  to  be  tried  February  11,  1904. 
That  this  affiant  Is  informed  and  believes 
that  both  the  said  Hugh  O'Kane  and  Wil- 
liam Robinson  are  now  residents  of  the  state 
of  Idaho.  That  at  the  last  term  of  court  the 
alleged  witnesses  Hugh  O'Kane  and  Wil- 
liam Robinson  were  both  residents  of  this 
county,  and  In  the  city  of  Grangevllle,  as 
this  affiant  remembers,  and  could  easily  have 
been  had  as  witnesses  In  this  case,  but  after 
the  case  was  set  for  trial  at  said  last 'term 
the  defendant  broke  Jail  and  escaped  from 
the  custody  of  the  ofl!icers,  and  was  not  re- 
captured until  after  the  expiration  and  ad- 
journment of  said  last  term  of  this  court." 
This  constitutes  the  record  before  the 
trial  court  on  this  application  for  a  contin- 
uance, and,  for  the  reason  that  counsel  for 
defendant  (appellant)  Insist  with  so  much 
earnestness  that  the  court  erred  in  not  grant- 
ing the  continuance,  we  have  deemed  it  best 
to  disclose  the  entire  showing.  Applications 
of  this  character  are  addressed  to  the  sound 
discretion  of  the  trial  court,  and,  unless  it 
appears  from  the  record  that  that  court  has 
In  some  manner  abused  such  discretion,  this 
court  will  not  Interfere  with  its  rulings  or 
orders.  A  careful  inspection  of  the  showing 
made  by  the  defendant,  as  well  as  the  coun- 
ter showing  of  the  prosecution,  does  not  con- 
vince us  that  the  court  was  in  error  In  Its 
ruling.  It  Is  not  made  to  appear  that  the 
defendant  was  entitled  to  a  continuance  on 
account  of  absent  witnesses,  whose  attend- 
ance he  could  not  have  procured  with  due 
diligence,  so  far  as  It  seems  It  would  not 


have  been  In  the  power  of  the  defendant  to 
procure  their  attendance  at  any  time  In  the 
future.  It  seems  from  the  showing  or  coun- 
ter showing  that  one  of  the  witnesses 
(Leitch)  was  In  the  Jail  at  Spokane,  the  wit- 
ness Crooks  was  a  fugitive  from  Justice,  and 
O'Kane  and  Robinson  were,  or  shortly  prior 
thereto  had  been,  residents  of  the  county  of 
Idaho.  The  other  four  witnesses  mentioned 
In  the  affidavit  of  Mr.  McNamee,  whose 
names  are  not  given,  are  supposed,  at  the 
time  of  the  filing  of  the  application,  to  be 
residents  of  Idaho  county.  What  defendant 
or  his  counsel  expect  to  prove  by  these  wit- 
nesses is  not  disclosed  In  the  showing;  hence 
the  trial  court  was  unable  to  determine  the 
Importance  of  their  evidence,  or  the  neces- 
sity of  their  presence  on  behalf  of  the  de- 
fendant as  witnesses.  It  is  fair  to  presume 
that  the  application  of  defendant  for  a  con- 
tinuance did  not  Impress  the  trial  court  with 
much  favor,  when  It  Is  remembered  the  de- 
fendant had  escaped  from  the  custody  of  the 
officers  at  a  former  term  of  the  court,  when 
It  Is  shown  that  the  two  witnesses,  O'Kane 
and  Robinson,  were  residents  of  Grangevllle. 
We  find  no  error  In  the  ruling  of  the  court 
In  refusing  to  sustain  defendant's  motion 
for  a  continuance. 

We  have  examined  LlUIenthal  &  Co.  v. 
Anderson,  1  Idaho,  673.  In  this  case  it  was 
shown  that  the  witness  was  on  very  friendly 
terms  with  the  defendant.  The  evidence  ex- 
pected to  be  obtained  from  such  witness  was 
set  forth  In  the  affidavits,  and  it  was  material 
on  the  Issue  of  partnership.  A  subpoena 
had  been  Issued  for  the  defendant,  and  re- 
turned not  served  by  the  sheriff,  and  a  sec- 
ond subpoena  was  placed  In  the  hands  of 
the  sheriff  for  service,  with  like  results. 
The  case  was  set  on  the  first  day  of  the 
term— March  7,  1876— for  March  11th.  It 
seems  Immediate  steps  were  taken  to  pro- 
cure the  attendance  of  the  witness,  and  this 
was  the  first  term  of  the  court  at  which  the 
ease  was  at  Issue.  In  People  v.  Lee  (Cal.) 
8  Pac.  685,  the  syllabus  says:  "It  Is  error 
In  a  criminal  trial  to  refuse  the  defendant  a 
continuance  asked  for  on  the  ground  of  ab- 
sence of  witnesses  from  the  county,  where, 
from  the  uncontradicted  affidavit  of  the  de- 
fendant, it  appears  that  such  witnesses  were 
regularly  subpcenaed;  that  the  facts  which 
the  defendant  expected  to  prove  by  tlieni. 
and  which  are  stated  In  the  affidavit,  aro 
material  to  the  defense.  In  State  v.  Lund 
(Kan.)  31  Pac.  140,  It  seems  the  defendnnt 
was  charged  with  a  violation  of  the  proliilii- 
tion  laws  of  the  state  of  Kansas.  An  affi- 
davit for  continuance  was  made,  with  the 
evidence  of  the  absent  witnesses  set  out  In 
the  affidavit.  The  prosecution  agreed  to 
treat  the  stntement  In  the  affidavit  as  the 
evidence  of  the  absent  witnesses.  A  trial 
was  had,  but  the  Jury  failed  to  agree.  A 
second  trial  was  ordered,  and  the  court  re- 
fused to  reqnire  the  prosecuting  officer  to 
treat  the  statement  in  the  affidavit  as  evl- 
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Oence  of  the  absent  witnesses  on  the  second 
trial.  This  the  court  held  was  error.  We 
do  not  think  the  case  at  bar  falls  within  the 
rule  laid  down  in  either  of  the  cases  above 
cited,  and  to  which  our  attention  is  called 
by  counsel  for  appellant. 

In  assignment  Ko.  3  it  is  argued  that  the 
court  erred  in  permitting  the  names  of  a 
number  of  witnesses  to  be  indorsed  on  the 
information  at  or  about  the  time  of  the  com- 
mencement of  the  trial.  It  seems  that  the 
defendant,  prior  to  the  date  of  filing  the  in- 
formation, waived  a  preliminary  examination, 
and  only  the  name  of  C.  W.  Dunham  was 
indorsed  on  the  Information  at  the  time  of 
tiling.  The  next  step  taken,  as  shown  by 
the  record,  was  the  plea  of  not  guilty  en- 
tered on  September  12,  1003.  Next  follows 
an  application  on  behalf  of  defendant  for 
the  court  to  fix  and  reduce  amount  of  bail, 
and  which  was  argued  and  submitted  to  the 
court,  and  taken  under  advisement.  This 
was  September  24,  1903.  Next  we  find  an 
application  for  a  change  of  venue,  which 
was  overruled  by  the  court.  The  next  men- 
tion of  this  case  is  dated  October  C,  1003: 
"In  the  two  causes,  the  defendant,  William 
I.  Rooke,  having  on  September  30.  1903.  es- 
caped from  the  shcriCT,  the  said  causes  are 
|)ostponed."  We  find  no  other  steps  taken 
in  this  case  until  the  February  term.  1!K)4. 
We  find  the  application  for  a  continuance 
was  denied  on  the  18th  day  of  February. 
1904,  and  thereafter  the  prosecuting  attorney 
nskeid  permission  to  place  the  names  of  a 
large  number  of  witnesses  on  the  infurnia- 
tion,  which  was  granted  b.v  the  court.  It 
does  not  appear  that  the  defendant  there- 
after renewed  his  application  for  a  continu- 
ance on  the  ground  that  he  could  not  be  pre- 
pared to  meet  the  evidence  of  these  wit- 
nesses, his  application  being  based  on  the 
ground  alone  of  the  absence  of  witnesses  on 
his  own  behalf.  In  State  v.  Wilmbusse.  70 
Pac.  849.  this  court  held  that  it  was  not  er- 
ror to  allow  the  names  of  witnesses  to  be 
indorsed  on  the  information,  even  after  the 
trial  began,  if  it  was  shown  that  at  the  time 
the  Information  was  filed  the  names  of  such 
witnesses  were  unknown  to  the  prosecuting 
officer.  Again,  in  State  v.  Crea,  76  Pac.  1013. 
this  court  said:  "Under  the  provision  of 
Laws  5th  Sess.  1899,  p.  125,  S  2,  requiring 
the  prosecuting  attorney  to  Indorse  on  the 
information  the  names  of  all  the  witnesses 
known  to  him  at  the  time  of  filing  the  same, 
when  it  is  sought  to  have  the  names  of  other 
witnesses  indorsed  on  the  information  after 
tiie  same  has  been  filed,  the  court  must  be 
satisfied  that  the  names  of  such  witnesses 
were  not  known  to  the  prosecuting  attorney 
at  the  time  the  information  was  filed,  be- 
fore such  names  are  allowed  to  be  Indorsed 
thereon."  In  People  v.  Hall,  48  Mich.  482.  12 
N.  W.  0(>.5,  42  Am.  Rep.  477,  the  court  said: 
"The  court  allowed  the  names  of  several 
witnesses  to  be  added  to  the  information 
during  the  trial,  under  objection,  without 


any  showing  that  they  were  not  known 
earlier,  and  in  time  to  give  defendant  no- 
tice in  season  to  anticipate  their  presence  be- 
fore the  trial.  The  statute  is  explicit  that 
this  shall  be  done  before  the  trial  where  wit- 
nesses are  known."  The  defendant  Hall 
was  charged  with  the  murder  of  his  wife 
by  poison.  Two  of  the  witnesses  whose 
names  were  added  to  the  Information  were 
doctors.  The  court  further  says:  "It  ap- 
pears by  the  testimony  of  Drs.  Prescott  and 
Buffield  that  they  were  employed  by  the 
prosecution  about  three  months  before  the 
second  trial,  and  it  appeared  further  that 
their  testimony  was  the  chief  testimouj',  and 
practically  the  only  testimony,  tending  to 
show  arsenic  in  the  body.  The  others  were 
of  less  consequence."  It  is  thus  shown  that 
defendant  was  being  tried  the  second  time 
for  the  murder  of  his  wife,  and  that  three 
months  before  the  second  trial  the  two  doc- 
tors had  been  employed  by  the  prosecution 
to  make  an  examination  of  the  body,  and. 
upon  such  examination,  discovered  arsenic 
in  the  body.  There  can  be  no  question  but 
that  the  prosecuting  officer  knew  the  Impor- 
tance of  the  evidence  of  the  two  doctors  be- 
fore tlie  trial  began,  and  should  have  pro- 
cured an  ortler  from  the  court  to  place  such 
names  on  the  information  prior  to  the  com- 
mencement of  the  trial.  In  the  case  at  bar 
we  find  indorsed  on  the  information  at  the 
time  it  was  filed,  to  wit:  "Names  of  all  wit- 
nesses known  to  said  prosecuting  attorney  at 
the  time  of  filing  this  information.  C.  W. 
Dunham."  At  the  time  the  county  attorney 
asked  permission  to  indorse  the  names  of 
additional  witnesses  on  the  information,  the 
following  proceedings  were  had:  "Mr.  Grif- 
fith: I  desire  to  have  a  list  of  witnesses 
indorsed  on  the  information.  I  will  state 
this:  That  what  might  seem  to  be  an  over- 
sight in  not  having  this  done  before  is  due 
largely  to  the  unsettled  facts  and  circum- 
stances surrounding  the  trial  of  this  case. 
It  was  uncertain  at  the  beginning  which  one 
of  these  cases  would  be  tried.  The  Court: 
How  many  cases?  Mr.  Griffith:  Five  cases. 
And  then  at  that  time,  or  what  might  have 
been  the  proper  time  to  have  asked  this — for 
these  indorsements — the  names  of  all  of  our 
witnesses  were  not  known,  or  a  great  many 
of  whom  have  come  to  our  knowledge  since 
this  case  was  set  down.  The  Court:  How 
many  witnesses  have  you  Indorsed  there? 
Mr.  Grifllth:  All  of  them,  practically,  except 
the  prosecuting  witness — only  the  one.  I 
will  say  this:  There  was  no  preliminary  ex- 
amination had  in  the  case — the  defendant 
waived  examination — and  the  only  witness 
who  was  indorsed  was  the  complaining  wit- 
ness at  the  preliminary  hearing;  and  that 
accounts  for  the  fact  that  most  of  our  wit- 
nesses were  not  indorsed  upon  the  inforraa- 
tlou.  Mr.  Scales:  I  will  state,  in  addition, 
tliat  all  these  witnesses — I  do  not  think 
with  a  single  exception — were  known  to  the 
defendant     They   had  the  same  source  of 
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getting  It  that  we  did.  That  was  the  evi- 
dence In  the  other  cases  and  In  a  great  many 
cases.  Most  all  of  them  had  been  subpoenaed 
by  the  defendant  himself.  So  It  Is  no  sur- 
l)rlse,  or  anything  of  the  kind."  Counsel 
for  appellant  objected  to  Indorsing  any 
names  on  the  information,  alleging  surprise. 
This  objection  was  overruled  by  the  court, 
and  the  names  of  witnesses  were  Indorsed 
on  the  Information  by  order  of  the  court. 
We  think,  under  the  peculiar  facts  shown  to 
have  exlste<l  In  this  case,  together  with  other 
cases  pending  In  the  court  against  the  de- 
fendant, tliere  was  no  error  in  the  ruling 
of  the  court  permitting  the  names  to  be  In- 
dorsed. 

The  fourth  assignment  argued  by  counsel 
for  appellant  relates  to  the  court  ordering 
I  hat  ail  witnesses  for  the  prosecution  be 
sworn  In  a  Itody.  This  practice  is  quite  com- 
mon In  the  trial  courts  of  the  state,  especial- 
ly where  there  are  a  large  numlwr  of  wit- 
nesses In  attendance  at  the  commencement 
of  the  trial,  and  we  know  of  no  statute  or 
rule  of  the  courts  prohibiting  It;  hence  we 
And  no  error. 

In  assignment  No.  7,  counsel  for  appel- 
lant says:  "Witness  Canfleld  shows  by  his 
own  testimony  that  he  stole  the  animal  de- 
scribed under  the  Information,  and  that  he 
was  testifying  under  threats  of  prosecution 
If  he  did  not  Implicate  the  defendant,  and 
under  promises  of  release  if  lie  would  do  so. 
The  testimony  of  a  witness  who  Is  testifying 
under  threats  of  prosecution  Is  open  to  the 
grossest  objection."  This  argument  might 
appeal  to  the  Justice,  conscience,  and  even 
sympathy,  of  the  Jurors;  but  after  It  has 
passed  them  unheeded,  as  well  as  the  trial 
court  on  defendant's  motion  for  a  new  trial, 
without  beneficial  results  to  defendant,  under 
repeated  decisions  of  this  court.  It  will  not 
reverse  the  Judgment  on  appeal. 

Another  assignment  of  error  is  the  refusal 
of  the  court  to  grant  a  change  of  venue. 
Counsel  for  appellant,  with  energy,  ability, 
and  earnestness,  Insist  that,  with  the  show- 
ing made  of  the  bias  and  prejudice  of  the  peo- 
ple of  Idaho  county  against  defendant,  he 
was  entitled  to  have  the  case  removed  to 
another  county  In  the  Second  judicial  dis- 
trict for  trial.  We  have  read  the  afHdavits  in 
support  of  this  application,  as  well  as  those 
opposing  it,  with  much  Interest  and  care.  It 
seems  that  an  organization  exists  in  that 
county  known  as  the  Idaho  County  Stock  A.s- 
soclation,  the  object  and  purpose  of  which 
Is  to  protect  their  stock  from  larceny,  and 
that  such  organization,  through  the  medium  of 
the  newspapers  of  that  section  of  the  county 
and  otherwise,  has  published  its  willingness 
to  pay  a  reward  of  |300  for  the  arrest  and 
conviction  of  any  one  charged  with  such 
crime.  It  also  appears  that  this  organization 
employed  W.  N.  Scales  to  assist  the  county 
attorney  in  the  prosecution  of  this  action. 
It  is  shown  by  the  afTldavIt  for  the  defend- 
ant of  Clay  McNamee,  one  of  his  attorneys. 


that  this  organization  has  about  300  mem- 
bers; and,  whilst  It  Is  not  shown  by  the  rec- 
ord, we  take  Judicial  knowledge  of  the  fact 
that  Idaho  county  cast  about  4,500  votes  at 
the  last  general  election,  being  about  1  mem- 
ber of  this  organization  to  15  electors  in  that 
county,  so  far  as  Interpreted  by  the  courts. 
These  organizations  exist  In  many  counties 
of  the  state,  under  different  names,  and  are 
organized  for  the  purpose  of  protecting  per- 
sonal property — especially  live  stock — from 
theft  It  Is  certainly  the  privilege  of  good 
citizens  to  thus  band  themselves  together  for 
the  universal  protection  of  this  property,  and. 
If  the  organization  of  such  an  association  in 
a  county  where  live  stock  raising  is  one  of 
the  principal  Industries  Is  to  be  ground  for  a 
change  of  venue  In  cases  where  the  parties 
are  charged  with  the  larceny  of  live  stock, 
then  the  very  object  and  purpose  of  the  or- 
ganization is  to  be  thwarted  by  the  law  as 
interpreted  by  the  courts.  We  do  not  wish 
to  be  understood  as  holding  that  a  change 
of  venue  should  not  be  granted  In  some  in- 
stances. It  Is  frequently  necessary,  that  Jus- 
tice may  be  done.  But  In  this  case  we  find 
a  large  number  of  citizens  of  that  county  tes- 
tifying that,  in  their  opinion,  which  Is  based 
on  common  rumor  and  frequent  conversa- 
tions with  the  citizens  of  the  county,  the  de- 
fendant cannot  have  a  fair  and  Impartial 
trial;  on  the  other  band,  an  equal  number, 
and,  so  far  as  we  are  Informed,  equally  as 
good  citizens,  testifying  that,  In  their  opin- 
ion, there  Is  no  necessity  for  the  change,  and 
that,  from  their  conversations  and  acquaint- 
ance with  the  people  of  that  county,  the  de- 
fendant can  have  a  fair  and  impartial  trial. 
All  this  evidence,  as  well  as  many  facts  that 
we  apprehend  are  not  shown  by  the  record, 
were  before  the  learned  trial  Judge;  and.  In 
the  discharge  of  his  duties,  he  refused  to 
grant  the  motion  for  change  of  venue,  and 
we  find  no  error  in  such  ruling. 

.\notIier  assignment  upon  which  appellant 
relies  is  based  upon  the  fact  that  the  infor- 
mation charges  that  the  animal  alleged  to 
have  been  stolen  was  the  property  of  C.  W. 
Dunham,  when  in  fact  It  belonged  to  Charles 
Dunham.  State  v.  Rice  (Kan.  Sup.)  63  Pac. 
737,  Is  cited  in  support  of  this  contention. 
Tlie  syllabus  says:  "Where  property  stolen 
belonged  to  one  S.,  but  the  ownership  was 
alleged  in  one  B.,  and  the  evidence  showed 
that  the  latter  had  charge  of  It  as  the  serv- 
ant of  S..  and  had  no  other  interest  in  it,  a 
conviction  for  larceny  from  B.  cannot  be  sus- 
tained." This  case  has  no  application  to  the 
facts  of  the  one  under  consideration.  It  is 
nowhere  shown  that  C.  W.  Dunham  is  not 
Charles  Dunham,  but  It  is  shown  by  the  evi- 
dence of  Charles  Dunham  that  the  roan  mare 
alleged  to  have  been  stolen  was  his  property. 
In  State  v.  Fletcher  Ireland  (recently  decid- 
ed by  this  court)  75  Pac.  257,  involving  a 
question  similar  to  this.  It  Is  said:  "Where 
the  Information  avers  the  title  to  stolen  prop- 
erty in  B.,  and  the  evidence  shows  that  B. 


Digitized  by 


Google 


88 


79  PACIFIC  REPORTEB. 


(Idaho 


and  J.  are  the  owners  thereof,  the  variance 
between  the  averment  and  proof  Is  not  fa- 
tal. Overruling  People  v.  Frank,  1  Idaho, 
200."  We  do  not  think  the  variance  in  this 
case  is  fatal. 

The  next  assignment  of  error  urged  by 
counsel  for  appellant  to  which  we  shall  di- 
rect our  attention  relates  to  certain  state- 
ments made  by  W.  N.  Scales  in  his  closing 
argument  to  the  Jury  on  behalf  of  the  prose- 
cution. It  follows:  "From  my  standpoint, 
looking  at  the  testimony  as  I  do,  if  a  juror, 
under  this  evidence,  can  say  that  the  defend- 
ant is  not  guilty,  he  is  Influehced  by  some- 
thing other  than  the  testimony  he  has  heard. 
Mr.  McNamee:  The  defendant  desires  an  ex- 
ception to  the  statement  of  counsel.  The 
Court:  Certainly  the  counsel  does  not  mean 
to  say  that  any  juror  has  been  improperly  in- 
fluenced. Mr.  Scales:  No,  sir;  I  mean  noth- 
ing of  that  kind.  Gentlemen,  when  I  ex- 
amined you  as  to  your  qualifications  to  act  as 
jurors,  I  asked  each  and  every  one  of  you 
whether,  if  the  defendant's  wife  and  two 
small  children  were  brought  into  the  court- 
room during  this  trial,  you  would  allow  your 
sympathy  for  the  wife  and  children  to  un- 
duly atTect  you  in  arriving  at  your  verdict — 
whether  you  would  allow  your  sympathy  to 
cause  you  to  find  the  defendant  not  guilty  if 
the  evidence  found  him  guilty — and  each 
and  every  one  of  you  said  you  would  not; 
and  what  I  mean  is  that  you  should  not  let 
your  sympathy  alone  cause  you  to  find  the 
defendant  not  guilty,  but  should  be  governed 
entirely  by  the  evidence.  I  did  not  intend  to 
Impute  improper  methods  to  any  one." 
Again,  in  the  same  argument,  and  immedi- 
ately following  the  above  language,  Mr. 
Scales  made  use  of  the  following  language: 
"I  want  you  to  give  this  defendant  justice, 
and  justice  is  what  this  defendant  does  not 
want."  Again,  immediately  following  the 
last-quoted  language,  the  following  language 
is  credited  to  Mr.  Scales:  "Mr.  Moore  had 
said  in  his  argument  to  you  that  he  desired 
you  to  consider  him  as  a  thirteenth  juror, 
and  asked  you  to  consider  him  as  such.  I 
am  willing  to  accept  Mr.  Moore  as  a  juror, 
and,  from  the  evidence  In  this  case,  he  would 
find  the  defendant  guilty."  We  will  dispose 
of  these  statements  in  the  order  named.  The 
first  statement,  in  our  view,  was  improper; 
but,  after  the  suggestion  of  the  court,  we 
think  Mr.  Scales  placed  himself  in  a  proper 
position  before  the  court  and  jury.  He  sug- 
gested to  the  jury  that  the  Idea  he  meant  to 
convey  was  that  they  were  not  to  be  influ- 
enced by  any  feeling  of  sympathy  for  the  de- 
fendant or  his  wife  and  two  small  children, 
and  disclaimed  any  Intent  to  impute  improp- 
er motives  or  influence  to  any  of  the  jurors. 
The  next  statement  is  merely  the  conclusion 
of  counsel,  and  was  his  way  of  expressing 
bis  belief  in  the  guilt  of  the  defendant  The 
next  statement  seems  to  have  been  called  for, 
in  the  estimation  of  counsel,  by  what  was 
said  by  Mr.  Moore  In  his  argument  to  the 


jury  in  behalf  of  defendant  It  does  not  ap- 
pear that  the  jury  took  Mr.  Moore  into  their 
confidence  sutUciently  to  make  him  the  thir- 
teenth juror.  We  are  not  Informed  as  to 
whether  Mr.  Scales'  confidence  in  him  as  the 
thirteenth  juror  was  ill  advised  or  other- 
wise. None  of  these  statements  fall  within 
the  rule  laid  down  in  State  v.  Irwin  (Idaho) 
71  Pac.  608,  60  L.  R.  A.  716.  or  State  v.  Han- 
neas  (Idaho)  76  Pac.  788. 

Counsel  for  appellant  base  a  number  of  as- 
signments of  error  on  the  Instructions  given 
to  the  jury  by  the  court  on  its  own  motion. 
We  have  carefully  considered  all  the  objec- 
tions of  counsel,  and  conclude  that  the  de- 
fendant has  no  reason  to  complain  of  any  of 
the  Instructions.  The  court  fully  and  fairly 
Instructed  the  jury  on  all  questions  of  law 
arising  on  the  trial  of  the  case,  and  we  find 
none  that  were  misleading  or  ambiguous. 
When  this  state  of  facts  appears  from  the 
record,  It  is  not  error  for  the  court  to  refuse 
insti-uctions  offered  by  counsel  for  either  the 
prosecution  or  defense. 

Assignment  No.  80  Is  based  on  the  verdict 
as  returned  by  the  jury.  It  is  shown  by  the 
record  that  in  the  beginning  of  the  trial  all 
proceedings  were  ordered  to  be  in  the  name 
of  William  I.  Rooke.  The  verdict  Is  return- 
ed against  William  Rooke.  There  is  no  pre- 
tense that  William  Rooke  and  William  I. 
Rooke  is  not  one  and  the  same  party,  against 
whom  the  information  was  filed,  and  who 
was  found  guilty  of  the  larceny  of  the  ani- 
mal In  controversy.  It  Is  insisted  that  the 
verdict  should  have  been  sent  back  to  be 
corrected  before  being  received,  and  failure 
to  do  so  was  error.  It  would  perhaps  have 
been  better  practice  to  have  had  the  verdict 
corrected,  but  we  cannot  agree  with  coun- 
sel's contention  that  it  was  error  not  to  do  so. 

Many  exceptions  are  taken  to  the  ruling 
of  the  court  on  the  admis.sion  of  evidence  of 
accomplices;  also  as  to  other  charges  of 
larceny  against  the  defendant.  It  seems 
that  other  charges  of  larceny  were  so  close- 
ly Interwoven  with  tlie  one  on  which  defend- 
ant was  being  tried  that  the  court  admitted 
some  evidence  as  to  other  crimes.  The  court 
fully  Instructed  the  jury  as  to  their  duties 
with  relation  to  both  of  these  matters,  and 
we  think  made  It  plain  to  them  that  defend- 
ant could  only  be  convicted  for  the  larceny 
of  the  animal  alleged  to  have  been  stolen, 
and  as  charged  in  the  Information;  also  tliat 
the  testimony  of  accomplices  must  be  cor- 
roborated by  some  fact  or  circumstance  be- 
fore a  conviction  can  be  had. 

This  brings  us  to  an  important  as  well  as 
an  unfortunate  condition  of  this  case,  as 
shown  by  the  record  and  the  certificates  of 
the  learned  judge  who  tried  the  case  and  set- 
tled the  statements.  At  folio  G19  we  find  the 
following  statement:  "And  be  It  remember- 
ed that  after  the  jury  had  retired  to  consider 
of  their  verdict,  and  before  they  had  ar- 
rived at  or  returned  their  verdict  into  court, 
that  a  sealed  letter  was  handed  to  the  bailiff 
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by  some  bystander,  or  stranger  to  the  court; 
for  the  juror  J.  D.  Knoor,  and  was  by  thei 
said  bailiff  handed  to  the  said  Jaror,  who  re- 
tained and  read  the  same,  all  before  the  ver- 
dict of  the  jury  was  returned  or  rendered, 
and  that  the  said  letter  was  not  read  by  the 
c-ourt,  nor  the  defendant  or  his  counsel,  or 
submitted  to  either  of  them,  nor  did  the  de- 
fendant assent  to  the  said  letter  being  dclir- 
ered  to  tlie  said  Juror."  At  the  time  of  the 
hearing  of  this  case  at  the  last  term  of  this 
court,  at  Lewiston,  Hon.  Edgar  C.  Steele, 
judge  of  the  Second  judicial  di-strlct,  filed  the 
following  certificate:  "I,  Edgar  C.  Steele, 
judge  of  the  Second  judicial  district  of  the 
state  of  Idaho,  hereby  certify  that  I  am  the 
Judge  who  tried  the  above  cause  In  Idaho 
county,  state  of  Idaho,  and  certify  to  the 
statement  of  the  case  and  bill  of  exception 
on  motion  for  a  new  trial  as  being  true  and 
correct,  and  that  I  have  this  day  examined 
the  record  in  the  above  case  as  filed  In  the 
Supreme  Court,  and  I  find  the  following  con- 
tained therein:  [Here  follows  the  stotement 
purporting  to  be  a  part  of  the  bill  of  excep- 
tions, and  c-opled  in  full  above.]  I  hereby  cer- 
tify that  the  said  above-quoted  matter  l8 
false  and  untrue.  In  so  far  as  nny  Informa- 
tion of  the  district  court  Is  concerned,  and 
was  Inserted  In  the  record  without  my  knowl- 
edge, assent,  or  approval,  and  that  the  said 
statement  and  bill  of  exceptions,  when  sign- 
ed, were  not  known  to  me  to  contain  the 
foregoing  quoted  matter,  and  that  I  have 
uo  information  or  knowledge  that  any  let- 
ter was  referred  to  as  having  been  deliver- 
ed to  the  jury  at  any  time  until  yesterday, 
the  18th  day  of  October,  1904.  I  make  this 
additional  certificate  in  the  Interest  of  jus- 
tice and  good  practice,  and  in  order  that  your 
honorable  court  may  strike  the  same  from 
the  statement,  or  take  proper  steps  to  have 
the  statement  and  bill  of  exceptions  correct- 
ed. In  order  that  you  may  have  a  true  state- 
ment and  bill  of  exceptions  before  you  In  the 
bearing  of  this  important  case.  I  further 
certify  that  upon  the  motion  for  a  new  trial 
the  same  was  never  called  to  my  attention, 
nor  assigned  as  a  reason  for  granting  said 
motion,  and  that  the  same  was  never  brought 
to  my  attention  until  the  time  hereinbefore 
stated."  It  was  admitted  on  the  hearing  of 
this  case  in  this  court  by  counsel  for  appel- 
lant that  the  letter  was  an  unimportant  one 
from  the  wife  of  the  juror,  and  only  related 
to  some  family  matters,  and  the  fact  that  the 
coyotes  were  killing  the  chickens,  and,  as  I 
now  remember  it,  urging  him  to  come  home 
as  soon  as  possible.  In  our  view  of  the  case, 
it  matters  not  what  the  letter  may  have  con- 
tained, for  the  reason  that  the  motion  for  a 
new  trial  did  not  call  attention  to  the  fact 
that  this  letter  had  been  permitted  to  pass 
into  the  hands  of  one  of  the  jurors,  and  an 
assignment  of  error  urged  upon  the  trial 
court  by  reason  thereof,  and  he  given  an 
opportunity  to  investigate  the  facts  In  the 
case  as  to  this  letter.    In  all  fairness  to  the 


trial  courts,  they  should  be  given  an  opportu- 
nity to  pass  upon  every  question  that  Is  to 
be  presented  to  this  court  Our  attention  is 
called  to  State  v.  Bland  (Idaho)  76  Pac.  781. 
We  do  not  wish  to  retract  anything  said  In 
that  opinion,  but  the  facta  were  altogether 
different  In  that  case  from  the  one  at  bar. 
It  was  shown  by  the  record  In  the  Bland 
Case  that  the  letter  was  handed  to  the  Judge, 
and  by  him  passed  to  the  Juror.  There  was 
a  showing  made  on  behalf  of  the  state  that 
one  of  the  attorneys  for  the  defendant  con- 
sented to  the  delivery  of  the  letter  to  the 
juror,  but  this  was  contradicted  by  the  de- 
fendant and  his  attorney,  and  this  court  said 
it  was  error  to  allow  the  letter  to  go  to  the 
juror  under  the  showing.  We  find  a  differ- 
ence In  the  authorities  on  the  question  un- 
der discussion;  some  saying  that,  If  it  was 
shown  that  a  letter  has  been  allowed  to  go 
to  a  juror,  It  devolves  upon  the  prosecution 
to  show  that  the  contents  were  of  such  a 
character  that  they  did  not  In  any  way  re- 
late to  the  case,  whilst  others  bold  that  It  is 
error  to  permit  a  letter  to  go  to  a  juror,  no 
difference  what  Its  contents  may  be.  We 
wish  to  be  understood  In  this  case  as  placing 
our  ruling  entirely  on  the  ground  that  the 
trial  court  was  Ignorant  of  the  fact  that  a 
letter  had  been  given  to  a  Juror  at  any  time 
during  the  trial,  or  before  a  verdict  was  re- 
turned by  the  jury,  and,  further,  that  In  the 
presentation  of  the  motion  for  a  new  trial 
the  court's  attention  was  not  called  to  the 
existence  of  such  fact. 

We  have  carefully  examined  all  the  as- 
signments of  error,  and.  In  our  view  of  the 
case,  it  Is  unnecessary  to  pass  upon  any  ex- 
cepting those  set  out  in  this  opinion.  Many 
conditions  ari.se  in  this  case  that  are  unusual 
in  the  crlmlunl  practice.  We  have  set  out  In 
full  the  facts  In  many  Instances  for  the  rea- 
son that  courts  are  not  frequently  called  upon 
to  decide  cases  where  so  many  complications 
arise,  especially  under  conditions  that  exist 
in  this  case. 

We  have  concluded  thot  the  motion  for  a 
new  trial  was  properly  overruled,  and  that 
the  judgment  In  this  case  should  be  affirmed, 
and  It  Is  so  ordered. 

SULLIVAN,  C.  J.,  and  AILSIIIE,  J.,  con- 
cur. 


POWERS  et  al.  v.  niTDE  et  al.* 
(Supreme  Court  of  Oklahoma.     Sept.  3,  1904.') 

DEED  —  DELIVERY — ES<;ROW— PERFORMANCE  01' 
CONDITtO.NS— SUBStRirXIOX — ^TERM.S— Ar(  KHT  ■ 
ANCE — SPECIFIC  PKRFOUMAVCE — CONVEYANCE 
OP  LAND— CONTRACT— I'AUOL  EVIDENCE. 

1.  A  deed  takes  effect  only  from  the  time  of 
Its  delivery;  and  where  there  is  no  delivpry  nf 
a  deed  by  the  (tranter,  either  in  ewrow  or  to  the 
grantee,  no  title  whatever  passes  tliereby. 

2.  Delivery  of  an  escrow,  to  be  valid,  must  be 
with  the  assent  of  the  grantor.     If  its  delivery 

'Rebeaiing  denied  January  9,  1906. 

f  2.  See  Escrows,  vol.  1$,  Cent.  Dig.  {{  13,  17,  IS. 
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is  made  to  depend  upon  the  performance  of  cer- 
tain conditions,  bis  consent  is  withlield  until 
such  performance. 

3.  When  a  deed  is  delivered  merely  as  an  es- 
crow, to  be  delivered  upon  the  performance  of 
certain  conditions,  it  is,  until  such  performance, 
a  mere  scroll ;  and  if  the  grantee  obtains  pos- 
session of  the  deed  before  the  performance  of^tbe 
conditions  be  acquires  no  title  thereby. 

4.  To  make  a  subscription  or  donation  con- 
tract binding,  it  must  be  accepted  as  any  other 
promise  or  offer ;  and,  if  this  is  not  done  within 
the  time  specified,  the  subscription  or  donation 
is  a  mere  offer,  and  cannot  be  enforced. 

5.  Where  the  terms  of  a  subscription  or  dona- 
tion contract  stipulate  that  an  express  accept- 
ance is  required,  such  acceptance  is  a  condition 
precedent  to  the  validity  of  such  contract. 

0.  Where  no  time  is  expressed  within  which 
the  condition  must  be  performed,  the  rule  is 
that  performance  must  be  within  a  reasonable 
time ;  but  where  it  is  expressly  stipulated  in  the 
subscription  or  donation  contract  that  perform- 
ance muHt  be  within  a  given  time,  then  time  is 
of  the  essence  of  the  contract,  and  there  must 
be  a  compliance  within  the  time  specified,  or 
no  recovery  can  be  had  upon  such  contract. 

7.  A  contract  for  the  conveyance  of  land 
which  a  court  of  equity  will  specifically  enforcs 
must  be  certain  in  its  terms,  and  such  certainty 
applies  to  both  the  description  of  the  property 
and  the  estate  to  be  conveyed ;  and  where  the 
property  cannot  be  identified  as  the  property  do- 
scrioed  in  the  contract  specific  performalice  will 
be  denied. 

8.  Where  a  sufficient  description  is  given  in 
a  contract  to  convey  land,  parol  evidence  may 
be  resorted  to  In  order  to  fit  the  description  to 
the  thing ;  but  where  there  is  an  insufficient  de- 
scription, or  where  there  is  no  description,  such 
evidence  is  inadmissible. 

9.  A  court  of  equity  will  never  receive  parol 
evidence  to  both  describe  the  land  and  then  to 
apply  the  description. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  J.  A.  Powers  and  M.  A.  Powers 
against  I.  J.  Rude  and  the  Chicago,  Rock 
Island  &  Paclflc  Railway  Company.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

This  action  was  commenced  in  tbe  district 
court  of  Greer  county  to  cancel  a  deed  pur- 
porting to  have  been  executed  and  delivered 
by  J.  A.  Powers  to  I.  J.  Rude,  as  trustee, 
conveying  40  acres  of  land,  the  said  I.  J. 
Rude  having  subsequently  conveyed  a  por- 
tion of  said  land  to  tbe  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  The  material 
averment*  In  the  petition  are  as  follows: 
Tbat  tbe  plaintiffs  are  husband  and  wife,  and 
are  tbe  legal  and  equitable  owners  of  tbe 
real  estate  in  controversy,  to  wit,  tbe  nortb- 
-west  qtiarter  of  tbe  nortbeast  quarter  of  sec- 
tion twenty-seven,  township  five  north,  range 
twenty-two  west  of  tbe  Indian  meridian. 
Tbat  on  tbe  29tb  day  of  March,  1000,  tbe 
plaintiff  J.  A.  Powers  signed  and  executed  an 
instrument  of  writing,  purporting  to  be  a 
deed,  to  tbe  defendant  I.  J.  Bude,  as  trus- 
tee, for  said  tract  of  land.  That,  although 
said  purported  deed  was  never  delivered  by 
tbe  plaintiff  J.  A.  Powers  to  tbe  said  I.  J. 
Rude,  or  to  any  other  person  or  persons  for 
tbe  said  Rude,  the  said  Rude,  without  tbe 
knowledge  or  consent  of  said  plaintiff,  ob- 


tained possession  of  said  deed,  and  filed  tbe 
same  for  record  in  tbe  office  of  tbe  register 
of  deeds  of  said  Greer  county  at  9  o'clock  a. 
m.  on  tbe  28th  day  of  June,  1000.  Tbat  said 
purported  deed  Is  invalid  as  against  tbe 
rights  of  tbe  plaintiffs,  for  tbe  following  rea- 
sons: (1)  That  there  was  no  delivery  of  said 
deed;  (2)  that  said  deed  is  void  on  its  face; 
(3)  said  tract  of  land  was  tbe  homestead  of 
tbe  plaintiffs,  and  tbe  deed  was  only  signed 
and  acknowledged  by  tbe  plalnt'iff  J.  A.  Pow- 
ers, and  therefore  said  deed  is  void;  (4)  tbat 
there  -was  no  valuable  or  legal  consideration 
paid  for  tbe  execution  of  said  Instrument. 
It  was  further  alleged  that  on  tbe  4tb  day  of 
July,  1000,  said  I.  J.  Rude  executed  and  de- 
livered to  said  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  a  warranty  deed  for 
a  strip  300  feet  wide  off  of  the  north  side  of 
said  above-described  tract  of  land;  but  tbat 
said  railroad  company,  prior  to  said  date, 
through  and  by  its  proper  officers,  bad  full 
knowledge  of  the  rigbts,  interests,  and  claims 
of  tbe  plaintiffs  to  said  real  estate,  and  ac- 
cepted said  conveyance  from  tbe  said  I.  J. 
Rude  knowing  of  the  invalidity  of  said  pur- 
ported deed  from  said  J.  A.  Powers  to  said 

1.  J.  Rude,  and  of  tbe  rigbts  and  claims  of 
the  plaintiffs,  and  each  of  tbem,  to  tbe  tract 
of  land  described  in  said  conveyance  from 
the  said  Rude  to  tbe  said  railway  company. 
A  copy  of  each  of  said  deeds  is  attached  to 
the  amended  petition,  and  made  a  part  there- 
of. 

To  this  amended  petition  tbe  Chicago, 
Rock  Island  &  Pacific  Railway  Company  filed 
tbe  following  answer:  "Comes  now  tbe  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, herein  sued  as  'The  Chicago  &  Rock 
Island  Railway  Company,'  and  for  its  an- 
swer to  the  amended  petition  herein  filed: 
First.  Denies  every  material  allegation  In 
plaintiffs'  amended  petition  not  hereinafter 
expressly  or  by  implication  admitted.  Sec- 
ond. Said  defendant,  further  answering,  says: 
That  it  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  tbe  laws  of  tbe 
states  of  Illinois  and  Iowa,  and  tbat  on  May 

2,  1000,  it  bad  constructed  and  was  operating  a 
line  of  railway  from  Chickasha,  Indian  Terri- 
tory, to  Mountain  View,  Oklahoma  Territory, 
and  tbat  at  said  time  certain  parties  who 
were  interested  in  tbe  growth  and  develop- 
ment of  tbe  town  of  Mangum,  In  tbe  county 
of  Greer,  in  said  territory,  proposed  to  the 
said  railway  company  that  if  the  said  com- 
pany would  within  eighteen  (18)  months 
from  May  2,  1000,  construct  and  put  In  opera- 
tlcm  an  extension  of  tbe  said  line  of  railway 
from  Mountain  View,  Oklahoma  Territory,  to 
said  town  of  Mangum,  and  locate  and  build  a 
depot  on  said  Hue  within  one  mile  from  the 
center  of  the  public  square  of  the  said  towc, 
and  cause  said  line  to  be  surveyed  to  be  lo- 
cated and  the  lands  for  depot  and  shipping 
pens  to  be  designated  within  four  (4)  months 
from  said  date,  and  accept  said  proposition 
within  sixty  days  from  said  date,  they  would 
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cause  to  be  conyeyed  to  said  defendant  suit- 
able depot  grounds,  not  to  exceed  ten  ilO) 
acres,  to  be  selected  by  It,  on  either  of  the 
following  tracts  of  land,  to  wit,  the  north 
of  the  northeast  quarter  of  section  numbered 
twenty-seven  (27),  in  township  numbered  five 
(5)  north,  of  range  numbered  twenty-two 
(22)  west  of  tbe  Indian  meridian;  the  north- 
west quarter  of  said  section  numbered  twen- 
ty-seven (27),  except  a  ten  (10)  acre  block  In 
the  southeast  comer  thereof;  and  tbe  south- 
east quarter  of  section  numbered  twenty-two 
(22),  In  township  numbered  five  (5)  north,  of 
range  numbered  twenty-two  (22)  west;  and 
would  also  cause  to  be  conveyed  to  the  said 
company  certain  other  lands,  and  secure  cer- 
tain advantages  to  said  defendant  in  the  way 
of  right  of  way,  roadway  for  driving  ani- 
mals, and  facilities  for  the  transaction  of  its 
business.  That  said  defendant  did  within 
the  time  specified  In  the  said  proposition  ac- 
cept the  said  proposition,  and  did  fully  com- 
ply with  all  of  the  terms  thereof,  and  locate 
and  construct  its  said  line  of  railway  In  ac- 
cordance with  tbe  terms  of  the  said  proposal, 
and  did  in  pursuance  with  the  terms  of  the 
said  contract  select  as  depot  grounds  tbe 
strip  of  land  described  in  Exhibit  B  to  said 
plaintiffs'  amended  petition;  all  of  which 
was  done  by  tbe  said  defendant  In  good 
faith,  and  In  full  reliance  upon  and  in  con- 
sideration of  the  said  proposition  so  made  to 
it  by  said  citizens.  Said  defendant  further 
states:  That  the  said  plaintiff  J.  A.  Pow- 
ers was  at  the  time  of  the  making  of  tbe 
said  proposition  the  owner  of  the  said  north- 
west quarter  of  the  northeast  quarter  of 
said  section  numbered  twenty-seven  (27),  and 
signed  the  said  proposition,  which  was  in 
writing,  and  caused  the  same  to  be  so  made 
to  the  said  defendant  That  the  said  plain- 
tiff J.  A.  Powers,  having  so  submitted  the 
said  proposition  to  this  defendant,  and  in  or- 
der to  insure  reliance  upon  tbe  said  proposi- 
tion and  action  in  accordance  therewith  by 
this  defendant,  and  for  the  purpose  of  in- 
cluding [Indticlng?]  the  other  signers  to  the 
said  proposition  to  make  the  same,  and  in- 
ducing this  defendant  to  accept  tbe  said 
proposition  and  act  thereon,  executed  and 
delivered  to  the  grantee  named  therein  the 
deed  of  conveyance  set  out  In  his  amended 
petition,  and  designated  as  'Bxhlbit  A';  and 
tbat  the  said  plaintiffs,  each  with  full  knowl- 
edge of  the  acceptance  of  the  said  proposi- 
tion by  this  defendant,  and  the  making  of 
tbe  said  conveyance  as  aforesaid,  and  of  this 
defendant's  reliance  upon  the  said  proposi- 
tion and  conveyance,  permitted  said  defend- 
ant to  comply  with  the  said  proposition  so 
made  to  it,  and  the  terms  of  its  acceptance 
thereof,  and  to  expend  large  sums  of  money 
In  the  location  and  construction  of  said  line 
of  railway,  and  the  building  and  equipment 
of  said  line  of  railway  located  upon  the  lands 
described  in  said  Exhibit  B.  That  in  ac- 
cordance with  tbe  terms  of  the  said  contract 
between  said  citizens  and  this  defendant,  I. 


J.  Rude,  as  trustee,  and  In  accordance  with 
the  terms  of  the  trust,  in  good  faith  execut- 
ed said  conveyance  set  forth  in  plaintiffs' 
amended  petition  as  'Exhibit  B,'  which  was 
in  good  faith  and  for  good  and  sufficient  con- 
sideration accepted  by  said  defendant;  and 
the  said  plaintiffs,  after  the  said  conveyance 
had  been  so  executed,  and  with  full  knowl- 
edge of  the  execution  thereof,  accepted  and  re- 
tained all  of  the  benefits  accruing  therefrom, 
and  acquiesced  therein  until  the  commence- 
ment of  this  action.  Wherefore  this  defend- 
ant says  that  said  plaintiffs  are  estopped 
from  questioning  the  validity  and  sufficiency 
of  their  said  conveyances  in  writing  describ- 
ed in  their  amended  petition.  Third.  Said 
defendant  further  says  tbat  It  is,  and  was 
at  the  commencement  of  this  action,  in  the 
peaceable  and  undisturbed  possession  of  tbe 
said  premises  described  in  Exhibit  B  to  plain- 
tiffs' amended  petition,  and  that  the  claim  of 
the  plaintiffs  to  tbe  said  premises  is  a  cloud 
upon  this  defendant's  title  thereto.  Where- 
fore said  defendant  asks  that  its  title  to  the 
said  tract  of  land  described  in  said  Exhibit 
B  to  plaintiffs'  amended  petition,  and  more 
particularly  described  as  follows,  to  wit, 
*  •  •  be  quieted,  and  that  said  plaintiffs 
and  all  persons  claiming  for,  through,  by,  un- 
der, or  from  them,  or  either  of  them,  be  per- 
petually enjoined  from  setting  up  or  assert- 
ing any  right,  title,  or  Interest  In  or  to  the 
said  premises  adverse  to  the  right  and  title 
of  this  defendant;  that  this  defendant  have 
Judgment  against  the  said  plaintiffs  for  the 
costs  of  this  action,  and  all  other  proper  re- 
lief." 

The  defendant  I.  X  Rude  also  filed  a  sepa- 
rate answer,  denying  all  the  material  allega- 
tions contained  in  the  petition  not  expressly 
admitted,  and  setting  up  substantially  the 
same  defense  as  the  railway  company.  To 
each  of  these  separate  answers  tbe  plain- 
tiffs filea  a  reply,  containing  a  general  denial 
of  all  new  matter  pleaded  in  the  respective 
answers.  Upon  the  Issues  thus  Joined  the 
cause  was  tried  to  the  court  without  a  Jury, 
and  Judgment  was  rendered  against  the 
plaintiffs  and  In  favor  of  the  defendants  for 
costs  of  the  action.  Motion  for  a  new  trial 
was  duly  filed  by  the  plaintiffs,  and,  upon 
consideration  thereof,  was  by  the  court  over- 
ruled, and  an  exception  reserved,  and  the 
plaintiffs  bring  the  case  here  on  appeal. 

Shartel,  Keaton  &  Wells,  and  B.  B.  Blake- 
ney,  for  plaintiffs  in  error.  Blake,  Blake  & 
Beeks,  M.  A.  Low,  Garrett  &  Garrett,  and 
Chas.  M.  Thacker,  for  defendants  in  error. 

HAINER,  J.  (after  staUng  the  facts).  The 
main  question  involved  in  this  case  is  wheth- 
er there  was  a  delivery  of  the  deed  to  tbe 
land  in  dispute  under  which  the  defendants 
claim  title.  It  appears  from  the  record  that 
on  March  28,  1900,  a  number  of  citizens  of 
the  town  of  Mangum,  among  them  J.  A.  Pow- 
ers, submitted  a  proposition  to  the  ChlcagOt 
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Rock  Island  &  Pacific  Railway  Company  to 
donate  certain  moneys  and  property  to  said 
company  provided  it  would  extend  its  line 
of  railroad  to  said  town.  On  March  29, 
1000,  a  contract  of  subscription  was  prepared 
and  circulated  among  the  citizens  of  said 
town.  This  contract  of  subscription  was 
signed  by  the  plaintiff  J.  A.  Powers  and  a 
number  of  other  subscribers,  Powers  agree- 
ing to  donate  40  acres  of  land.  This  contract, 
among  other  things,  contained  the  following 
express  provision:  "It  is  expressly  under- 
stood and  agreed  that  the  subscribers  here- 
to shall  at  once  deposit  their  respective  notes 
for  the  amount  of  their  respective  subscrip- 
tions and  their  respective  warranty  deeds  to 
the  lands  hereinafter  described  in  the  Cat- 
tlemen's Exchange  Bank  of  Mangum,  Greer 
county,  Oklahoma,  to  be  held  by  said  bank 
until  the  Chicago  &  Rock  Island  Ry.  Co. 
shall  have  accepted  or  rejected  said  proposi- 
tion, at  which  time,  if  said  proposition  is  ac- 
cepted the  same  shall  be  forthwith  delivered 
to  the  said  L  J.  Rude  et  al.,  or  if  not  accept- 
ed, the  same  shall  be  forthwith  redelivered 
to  tbe  respective  makers  thereof,  and  in  no 
event  shall  the  said  notes  or  deeds  be  of  force 
and  effect  against  their  respective  makers 
until  delivered  in  accordance  with  the  terms 
of  this  subscription  to  the  said  I.  J.  Rude 
et  al."  Pursuant  to  this  contract,  on  March 
29,  1000,  J.  A.  Powers  executed  a  deed  to  the 
land  in  controversy  to  I.  J.  Rude,  as  trustee, 
and  acknowledged  the  same  before  Jarrett 
Todd,  a  notary  public,  and  in  the  presence  of 
one  J.  C.  Gilllland.  It  appears  from  the  rec- 
ord that  the  notary  did  not  have  his  seal  in 
his  possession  at  the  time  of  taking  the  ac- 
knowledgment, and  he  retained  the  instru- 
ment for  the  purpose  of  placing  his  seal 
thereon.  There  is  no  testimony  in  the  record 
to  prove,  or  tending  to  prove,  that  the  deed 
was  delivered  to  the  notary  for  any  other 
purpose  than  to  attach  his  seal  thereto.  Nor 
is  there  any  evidence  to  show  that  the  notary 
was  made  the  agent  of  Powers  to  deliver  the 
deed.  The  evidence  is  wholly  silent  as  to 
what  the  notary  should  do  with  the  deed 
after  be  had  affixed  his  seal  to  tbe  same. 
However,  the  evidence  discloses  that  the  no- 
tary retained  the  Instrument  in  his  posses- 
sion until  some  time  in  the  early  part  of 
June,  when  he  turned  the  same  over  to  J.  C. 
Gilllland,  without  the  authority,  knowledge, 
or  permission  of  Powers,  and  after  Powers 
had  demanded  the  deed  from  said  notary, 
Todd,  and  while  Todd  still  had  the  same  in 
bis  possession.  And  this  was  also  subse- 
quent to  the  rejection  of  the  proposition  by 
the  railway  company,  pursuant  to  which 
proposition  the  deed  was  made.  It  is  admit- 
ted by  the  railway  company  that  the  propo- 
sition which  was  made  on  March  28,  1900, 
was  rejected  by  the  company  on  April  20, 
1900.  The  first  proposition  having  been  re- 
jected by  the  railway  company,  a  second 
proposition  was  submitted  on  May  2,  1800. 
This  subscription  contract  contained  the  fol- 


lowing provisions:  "We  will  each  pay  to  said 
committee  the  sums  of  money  set  opposite 
our  respective  names  and  specified  in  our 
several  notes  now  on  deposit  in  tbe  Cattle- 
men's Exchange  Bank,  of  said  town,  and 
will  convey  to  them  tbe  lands  described  in 
our  several  deeds  now  held  in  escrow  by 
said  bank,  provided  such  proposition  must 
be  accepted  or  such  contract  must  be  made 
before  Septeml)er  1,  1900."  This  contract 
was  signed  by  J.  A.  Powers,  and  immediately 
after  bis  signature  appeared  tbe  words  "4S>. 
acres."  The  undisputed  testimony  further 
shows  that  tbe  deed  that  Powers  executed  to 
Rude  on  March  29,  1900,  was  not  deposited 
in  the  Cattlemen's  Exchange  Bank  until  the 
early  part  of  June,  long  after  the  first  propo- 
sition bad  been  rejected,  and  after  Powers 
had  demanded  tbe  deed  from  Todd,  the  no- 
tary, who  had  it  in  ills  possession  at  that 
time;  and  that  said  deed  was  so  deposited 
in  the  bank  at  said  time  without  Powers'  au- 
thority, knowledge,  or  consent  It  appears 
that  on  June  29,  1900,  tbe  railway  company 
accepted  the  proposition  of  May  2,  1900,  sub- 
ject to  certain  conditions  and  modifications. 
It  is  admitted  by  tbe  defendants  that  on 
June  28, 1900,  one  day  prior  to  the  acceptance 
by  the  railway  company  of  the  proposition 
of  May  2,  1000,  Rude  procured  the  deed  from 
the  Cattlemen's  Exchange  Bank,  without  the 
authority,  knowledge,  or  consent  of  Pow- 
ers, and  had  tlie  same  recorded  in  the  office 
of  the  register  of  deeds  of  Greer  county, 
Okl. 

In  our  opinion,  the  evidence  wholly  fails 
to  show  that  the  deed  was  ever  delivered  by 
Powers  to  Rude,  or  to  any  other  person  for 
blm;  and  no  title  could  pass  until  there 
was  a  delivery  of  the  deed.  It  Is  true  that 
the  deed  provided  that  it  should  be  deposit- 
ed in  the  Cattlemen's  Exchange  Bank,  to  be 
delivered  when  the  railway  company  agreed 
to  establish  a  depot  within  one  mile  of  tbe. 
public  sciuare  of  the  town  of  Mangum.  But, 
in  our  opinion,  the  evidence  does  not  prove, 
or  tend  to  prove,  that  there  was  a  delivery 
of  the  deed  from  Powers  to  tbe  Cattlemen's 
Exchange  Bank  in  escrow,  or  to  the  defend- 
ant Rude ;  and  there  Is  no  evidence  to  show, 
or  tending  to  show,  that  Powers  ever  author- 
ized any  one  to  deliver  the  deed  to  the  bank 
in  escrow,  or  to  any  other  person.  Nor  is 
there  any  evidence  to  show  that  Powers  ever 
authorized  either  Todd,  the  notary,  or  Gilll- 
land, to  deposit  said  deed  in  tbe  bank.  On 
the  contrary,  tbe  evidence  discloses  that 
Powers  turned  tbe  deed  over  to  Todd,  tbe 
notary,  for  tbe  purpose  of  having  the  seal  at- 
tached thereto. 

But,  even  if  the  deed  had  been  deposited  in 
the  bank  in  escrow,  it  expressly  provided  that 
it  should  be  delivered  to  the  railway  com- 
pany when  the  company  agreed  to  establish 
a  depot  within  one  mile  of  the  public  square 
of  said  town  of  Mangum.  It  is  a  well-set- 
tled principle  of  law  that  when  a  deed  Is 
delivered  as  an  escrow,  to  take  eftect  upoft 
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tbe  performance  of  some  condition  by  the 
grantee  in  the  future,  no  title  passes  until 
the  condition  haa  been  fully  performed,  and 
the  grantee  can  acquire  no  title  by  obtaining 
possession  of  the  deed,  even  by  tbe  voluntary 
act  of  the  depositary,  until  the  condition  has 
been  performed.  In  the  case  of  County  of 
Calhoun  et  al.  t.  American  Emigrant  Com- 
pany, 93  n.  S.  124,  23  L.  Ed.  82C,  It  was  de- 
clared that:  "A  deed  takes  effect  only  from 
the  time  of  delivery,  and,  when  deposited  as 
an  escrow,  nothing  passes  by  it  unless  the 
condition  is  performed."  In  Everts  v.  Agnes, 
4  Wis.  343,  G5  Am.  Dec.  314,  it  was  held  that: 
"Escrow,  to  be  delivered  upon  performance 
of  certain  conditions,  is,  until  their  perform- 
ance, a  mere  scroll.  If  the  grantee  obtains 
possession  of  the  escrow  without  the  per- 
formance of  tlie  conditions,  he  acquires  no 
title  thereby."  And  It  was  further  held  in 
this  case  that:  "Delivery  of  escrow,  to  be 
valid,  must  be  with  assent  of  grantor.  If  its 
delivery  is  made  to  depend  upon  tbe  per- 
formance of  ccrtaiB  conditions,  his  consent 
Is  withheld  until  such  performance.  Record- 
ing of  escrow  does  not  make  it  a  deed,  so 
as  to  protect  purchaser  from  the  grantee 
upon  faith  of  his  mere  record  title,  where 
such  escrow  had  never  beeu  validly  delivered 
to  such  grantee."  In  Daggett  v.  Daggett,  143 
Mass.  51C,  10  N.  E.  311,  the  Supreme  Judi- 
'  i!)l  Court  of  Massachusetts,  in  discussing 
'  w  question,  uses  the  following  language: 
When  a  deed  is  delivered  merely  as  an 
escrow,  to  take  effect  upon  the  performance 
of  some  condition  by  the  grantee  in  the  fu- 
ture, no  title  passes  until  the  condition  has 
been  jjerformed.  The  transaction  is  incom- 
plete. It  is  not  the  grantor's  deed  until  the 
second  delivery.  Even  if  the  grantee  ob- 
tains possession  of  it  before  tbe  condition  has 
been  performed,  yet  it  is  not  tbe  grantor's 
deed,  and  he  may  avoid  it  by  pleading  non 
est  factum.  The  grantee  cannot  acquire  the 
title  by  gaining  possession  of  the  deed  by 
theft,  by  fraud,  or  by  the  voluntary  act  of 
the  depositary,  but  only  by  performance  of 
the  condition.  Tbe  depositary  has  no  au- 
thority to  waive  such  performance,  and  an 
unauthorized  delivery  by  him  of  the  deed 
which  lie  holds  in  escrow  is  entirely  Ineffectu- 
al to  pass  the  title."  In  Smith  v.  Royalton 
Bank,  32  Vt.  341,  76  Am.  Dec.  179,  it  was 
held  that:  "Deed  delivered  in  escrow,  to  be 
delivered  to  the  grantee  after  the  perform- 
ance of  some  other  act,  will  not  be  valid  for 
any  purpose  until  the  condition  upon  which 
it  was  to  be  delivered  to  tbe  grantee  has  been 
performed;  and  tbe  fact  that  the  deed  has 
since  come  into  the  hands  of  an  innocent 
purchaser  for  value  will  not  change  the  rule." 
In  this  case  Mr.  Justice  Bennett,  In  the 
course  of  the  opinion,  says:  "In  the  case 
of  an  escrow  the  estate  does  not  pass,  but 
remains  In  tbe  grantor  until  the  condition 
has  been  performed  and  the  deed  delivered 
over,  and,  if  the  deed  be  delivered  over  with- 
out a  performance  of  the  condition,  it  cannot 


be  an  operative  delivery  to  pass  the  estate. 
In  this  case  Rolfe  was  tbe  special  agent  of 
tbe  grantors  to  hold  tbe  Iwnd  and  mortgage 
till  the  condition  was  performed,  and  no 
presumption  can  arise  of  his  having  a  general 
agency,  if  that  should  be  thought  to  be  of 
any  importance.  The  deed  not  having  been 
delivered,  it  was  a  nullity,  and  void,  or,  more 
properly  speaking,  never  existed,  and  must 
be  tainted  with  the  fraud  of  Bolfe,  which 
goes  to  the  very  existence  of  the  instruments, 
into  whosesoever  bauds  they  may  come.  It 
is  not  like  the  case  where  the  fraud  Is  col- 
lateral, as  where  the  Instrument  has  become 
a  perfect  one,  and  is  appropriated  fraudulent- 
ly to  a  use  different  from  the  one  for  which 
it  was  created."  In  Taft  v.  Taft,  26  N.  W. 
426,  60  Am.  Rep.  291,  the  Supreme  Court  of 
Michigan  held  that:  "Until  delivery  by  the 
depositary  in  escrow  in  conformity  with  the 
conditions  of  tbe  holding,  no  title  whatever 
passes  to  tbe  grantee."  In  Jackson  v.  Lynn, 
62  N.  W.  704,  58  Am.  St.  Rep.  386,  the  Su- 
preme Court  of  Iowa  held  that:  "A  deed 
delivered  in  escrow  that  is  fraudulently  ab- 
stracted from  the  depositary  by  the  grantee 
without  performing  the  conditions  on  which 
it  was  to  be  delivered  to  him  is  void  even 
in  the  hands  of  a  bona  fide  purchaser  of  the 
land."  In  Elchlor  v.  Holroyd,  15  111.  App. 
G58,  it  was  held  that  the  grantor  of  a  deed 
delivered  In  escrow  may  recover  it  by  action, 
or  have  it  removed  as  a  cloud  upon  his  title, 
if  delivered  before  the  performance  of  the 
conditions  upon  which  It  was  delivered. 

Applying  these  authorities  to  the  case  at 
bar,  it  follows  that,  even  if  the  deed  was 
deposited  In  escrow,  in  accordance  with  the 
intent  of  the  parties,  to  be  delivered  upon 
the  acceptance  by  the  railway  company  of 
the  proposition  to  build  a  depot  within  one 
mile  of  tbe  public  square  of  the  town  of 
Mangum,  the  procurement  of  the  deed  by 
Rude,  the  grantee,  and  by  the  voluntary 
act  of  the  Cattlemen's  Exchange  Bank,  the 
depositary,  before  tbe  acc-eptance  of  tbe  ijrop- 
ositlon  and  tbe  compliance  with  its  terms  and 
conditions,  rendered  the  deed  ineffectual,  and 
conveyed  no  title  whatever  to  the  grantee. 

The  first  subscription  contract  having  been 
rejected,  whatever  rights  the  defendants  in 
error  may  have  depend  upon  the  validity  of 
the  second  contract  of  subscription.  Is  this 
a  valid  and  binding  contract?  To  make  a 
snbscrlntlon,  as  in  this  case,  binding,  it  must 
be  acceiito-l  as  any  other  promise  or  offer; 
and  If  iM'-  is  not  done  within  a  reasonable 
time,  tbe  subscription  is  a  mere  offer,  and 
cannot  be  enforced.  And  where  the  terms  of 
the  subscription  stipulate  that  an  express  ac- 
ceptance is  required  within  a  stated  time, 
such  acceptance  is  a  condition  precedent  to 
the  ralidity  of  the  contract.  Gait's  Ex- 
ecutor V.  Swain,  9  Grat.  (Va.)  633,  60  Am. 
Dec.  311;  Wiswell  v.  Bresnahan,  84  Me.  397, 
24  Atl.  885;  Utlca  &  8.  B.  B.  Cto.  T.  Brinker- 
hoff,  21  Wend.  (N.  Y.)  139,  34  Am.  Dec.  220. 
In  Wiswell  t.  Bresnahan,   supra,  tha  Su- 


Digitized  by 


Google 


94 


79  PACIFIC  KEPORTEB. 


(Okl. 


preme  Court  of  Maine.  In  dlscuostng  this  ; 
question,  said:  "Xo  contract  Is  completed 
until  each  party  has  accepted  every  propo- 
sition of  the  other  without  modification  or 
the  addition  of  new  matter.  There  must  be 
a  clear  accession  on  both  sides  to  one  and 
the  same  set  of  terms.  1  Chit.  Cont.  15- 
21;  Mete.  Cont  18;  1  Pars.  Cont.  476;  Jen- 
ness  T.  Iron  Co.,  53  Me.  20;  Railroad  Co. 
V.  Unity,  62  Me.  153.  The  result  of  the  au- 
thorities Is  all  embraced  in  the  simple  prin- 
ciple that  only  when  the  -wills  of  the  par- 
ties so  unite  in  the  same  thing  as  to  exactly 
coincide  does  the  law  recognize  a  contract. 
Blsh.  Cont.  I  334."  And  where  It  is  ex- 
pressly stipulated,  as  in  this  case,  that  ac- 
ceptance and  performance  must  be  within  a 
Klven  time,  then  time  is  of  the  essence  of 
the  contract,  and  there  must  be  a  compli- 
ance within  the  time  and  in  the  manner 
specified  in  order  to  recover  upon  the  con- 
tract or  to  enforce  specific  performance  of 
the  same.  M.  K.  &  C.  Ry.  Co.  v.  Thomp- 
son, 24  Kan.  170;  Cincinnati,  S.  &  C.  R. 
Co.  r.  Bensley,  51  Fed.  738,  2  C.  C.  A.  480, 
19  li.  R.  A.  796;  Phillips  v.  Seymour,  91 
U.  S.  650,  23  L.  Ed.  341;  Jones  v.  U.  S.,  96 
U.  S.  24,  24  L.   Ed.  644. 

The  case  of  Railway  Company  v.  Thomp- 
son, supra,  was  an  action  upon  certain  l>onds 
issued  by  the  city  of  Parsons,  Kan.,  in  aid 
of  the  construction  of  plaintiff's  road,  and 
subject  to  the  condition  that  plaintitT  should 
have  its  road  constructed  and  in  operation 
on  or  before  the  1st  day  of  July,  1878.  It 
was  held  that  time  was  of  the  essence  of 
this  contract,  and  that  the  failure  of  the 
plaintiff  to  complete  the  road  by  the  day 
named  was  fatal  to  recovery,  notwithstand- 
ing the  fact  that  the  road  was  completed  a 
short  time  thereafter,  and  the  city  received 
the  benefit  of  the  constniction  of  the  road. 
In  delivering  the  opinion,  Mr.  Justice  Brew- 
er, now  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  said:  "Nor  is 
this  a  case  of  part  performance  by  one 
party  and  the  acceptance  by  the  other  of 
the  proceeds  of  such  performance.  The 
work  done  by  the  company  was  upon  its 
own  grounds.  It  owns  the  road  absolutely 
and  entirely.  It  has  parted  with  nothing 
which  the  city  has  received.  The  city  has 
accepted  and  appropriated  none  of  its  labor 
and  none  of  its  materials.  It  has  received 
the  benefit  of  the  work  in  no  other  sense 
than  every  individual  in  the  community,  and 
in  no  other  way  than  that  of  one  person 
receiving  benefit  from  his  neighbor's  im- 
provement of  his  own  property.  It  does  not 
parallel  at  all  the  case  of  a  party  contracting 
to  build  for  another  a  house  upon  the  lat- 
ter's  land  by  a  certain  day,  and  only  par- 
tially doing  the  work  by  that  day.  The 
partially  built  house  belongs  to  the  latter, 
lie  appropriates  the  labor  and  materials  of 
the  former.  But  here  the  company  has  part- 
ed with  nothing  and  the  city  has  taken  and 
owns  nothing.    And  in  such  a  case  the  con- 


dition must  be  performed,  or  the  contract 
does  not  bind  the  city.  Nothing  excuses 
such  nonperformance.  Both  parties  stand 
released."  The  same  doctrine  was  approv- 
ed by  the  United  States  Circuit  Court  of 
Appeals,  Si-fth  Circuit,  in  Cincinnati,  S.  & 
C.  R.  Co.  y.  Bensley,  snpra,  in  an  able 
opinion  by  Justice  Brown,  now  one  of  the 
Justices  of  the  Supreme  Court  of  the  United 
States,  where  he  observed:  "There  are 
doubtless  cases  in  equity  where  a  contract 
has  been  made  to  purcliase  real  estate  and 
to  pay  for  the  same  within  a  certain  time, 
and  the  vendee  lias  entered  into  possession, 
which  hold  that  time  is  not  to  be  consid- 
ered as  of  the  essence  of  the  contract,  and 
that  the  vendee  shall  not  be  ousted,  or  his 
contract  forfeited,  by  reason  of  his  failure 
to  pay  upon  the  day  named;  but  these  cases 
have  no  application  to  an  action  at  law 
where  the  plaintiff  has  failed  to  perform  a 
condition  precedent"  And  in  commenting 
uiwn  tile  manner  in  which  such  contracts 
are  construed  Justice  Brown  uses  the  fol- 
lowing language:  "But  such  agreement  is 
stricti  Juris,  and  the  obligation  of  the  prom- 
isor is  akin  to  that  of  a  guarantor  who  re- 
ceives no  personal  benefit  from  the  perform- 
ance of  the  act  for  which  he  agrees  to  be- 
come responsible;  at  least  none  to  which 
lie  would  not  have  been  entitled  if  the  prom- 
ise had  not  been  made."  Judge  Story,  in 
his  excellent  work  on  Contracts  (section  32), 
lays  down  the  rule  that  the  condition  preced- 
ent must  be  strictly  perfonned  in  every  i)ar- 
ticular  in  order  to  entitle  the  party  whose 
duty  it  is  to  perform  it  to  enforce  the  con- 
tract agahist  the  other  party.  And  It  was 
similarly  held  by  the  Supreme  Court  of 
Illinois  in  the  case  of  Ogden  y.  Kirby,  79 
III.  555,  upon  a  subscription  contract  to  aid 
in  the  construction  of  a  railroad,  when  the 
railroad  should  be  completed  and  in  opera- 
tion to  a  certain  place  by  a  certain  time. 
And  in  Railroad  Company  y.  Boestler,  15 
Iowa,  5.")5.  it  was  held  that  the  condition 
in  the  contract  to  aid  in  the  construction  of 
the  railroad  by  subscription  that  the  rail- 
road should  be  put  under  contract  by  a  cer- 
tain time  was  a  condition  precedent  to  the 
right  of  the  company  to  recover  on  the  con- 
tract; and  that  the  completion  of  the  road 
by  the  time  stipulated  in  the  contract,  with- 
out the  letting  of  the  contract  stipulated  in 
the  condition  precedent,  was  not  a  sufficient 
compliance  to  enable  the  company  to  re- 
cover. 

But  the  second  subscription  by  Powers 
was  clearly  within  the  statute  of  frauds, 
and  therefore  void.  Ferguson  y.  Blackwell, 
8  Okl.  489,  58  Pac.  647;  McCormIck  y.  Bon- 
fils,  9  Okl.  005,  <>()  Pac.  296.  This  contract 
of  subscription  of  the  land  was  not  de- 
scribed, and  it  did  not  sutflciently  disclose 
on  its  face  or  by  reference  to  any  other 
instrument,  the  land  that  was  to  be  con- 
ve.ved.  In  Ferpison  v.  Blackwell,  supra, 
this  court  snld:    "Where  a  sufficient  dcscrlp 
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tlon  iB  given  in  tbe  contract,  parol  evidence 
may  be  resorted  to  in  order  to  fit  the  de- 
scription to  tbe  thing;  but  where  an  inauffi- 
dent  description  la  given,  or  where  there 
is  no  description,  such  evidence  is  inad- 
missible.  Bat  the  court  will  never  receive 
parol  evidence  both  to  describe  the  land  and 
then  to  apply  the  description."  It  is  true 
the  second  subscription  stated  that  the  sub- 
scribers agreed  to  convey  to  the  committee 
the  land  described  in  their  several  deeds 
then  held  in  escrow  by  the  Cattlemen's  Ex- 
change Bank;  but  the  undisputed  testimony 
shows  that  at  that  time  the  Powers  deed 
was  not  on  deposit  in  the  Cattlemen's  Ex- 
change Bank,  either  in  escrow  or  any  other 
manner,  but  was  in  the  possession  of  Todd, 
the  notary. 

It  further  appears  that  on  July  4,  1900, 
Rude  deeded  10  acres  of  said  tract  of  land 
to  the  railway  company,  the  railway  com- 
pany at  tbe  time  having  knowledge,  through 
its  ofiScers  and  agents,  of  the  claims  of  Pow- 
ers, and  of  the  fact  that  he  was  objecting 
to  any  conveyance  or  transfer  of  the  prop- 
erty to  tbe  company;  and  on  July  30,  1900, 
this  action  was  instituted  by  the  plaintiffs 
to  cancel  the  trust  deed,  and  to  remove 
the  cloud  from  their  title.  The  railway  com- 
pany having  knowledge  and  notice  of  the 
rights,  interests,  and  claims  of  Powers  be- 
fore the  transfer  of  tbe  land  from  Rude  to 
the  company,  and  prior  to  the  time  that 
possession  was  taken  thereof,  It  cannot  even 
be  regarded  and  treated  as  a  bona  fide  pur> 
chaser  for  value  without  notice. 

We  therefore  hold  that  the  evidence,  when 
taken  in  its  most  favorable  light  in  favor  of 
the  defendants,  is  wholly  insufficient  to  su»- 
tain  the  Judgment  of  the  district  court 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  district  court  of  Greer  county 
Is  reversed,  and  tbe  cause  remanded,  with 
dhrections  to  grant  a  new  trial.  BTJRFORD, 
C.  J.,  having  presided  In  the  court  below, 
not  sitting;  all  of  the  other  Justices  con- 
curring. 


WADE  et  al.  v.  MITCHELL.* 
(Supreme  Court  of  Oklahoma.    June  11,  1904.) 

▲PPEAIi — BEVIEW— TBANBCBIPX — CEBTIFICATION. 

1.  Where  a  transcript  on  appeal  fails  to  show 
affirmatively  that  it  contains  a  true,  full,  and 
complete  copy  of  all  the  proceedings  on  the 
trial,  which  are  properly  a  part  of  the  record, 
this  court  will  not  review  alleged  errors. 

2.  Tbe  record  must  be  authenticated  by  the 
clerk,  and  it  must  appear  from  his  certificate 
that  it  is  a  complete  transcript.  If  the  cer- 
tificate shows  less  than  this,  the  case  will  be 
dismissed. 

3.  The  statute  prescribes  two  methods  of  pre- 
senting a  case  to  the  Supreme  Court — one  by 
a  case-ma<ie,  which  mny  contain  only  so  much 
of  the  record  as  presents  the  alleged  error  com- 

elaSned  of;    tbe  other  by  transcript,  which  can 
e  nothing  lens  than  tbe  complete  record,  and 
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this  must   appear   from   the  certificate  of  tbe 
clerk,  and  the  court  need  not  look  to  the  record 
to  determine  what  it  contains. 
(Syllabus  by  the  Court.) 

Error  from  District  Court  Comanche 
County;  before  Justice  F.  E.  Gillette. 

Action  between  W.  A.  Wade  and  others 
against  Edward  F.  Mitchell.  From  a  Judg- 
ment, Wade  and  others  bring  error.  Dis- 
missed. 

C.  O.  Blake,  E.  E.  Blake,  W.  T.  Beeks,  and 
John  Livingston,  for  plaintiffs  in  error. 
Cease  &  Whaleu  aud  Itlce,  Mltscbrlch  &  Rice, 
for  defendant  in  error. 

BURFORD,  C.  J.  This  cause  comes  to 
this  court  upon  what  purports  to  be  a  tran- 
script of  the  record.  The  certificate  of  the 
clerk  to  the  transcript  states  that  It  contains 
"a  full,  true,  and  correct  copy  of  the  peti- 
tion, demurrer,  and  Journal  entry."  It  does 
not  purport  to  be  a  full,  true,  and  complete 
transcript  of  all  the  papers  and  proceedings 
in  the  cause  as  appears  from  the  records  in 
the  office  of  the  clerk  of  said  court  Every 
presumption  must  be  entertained  in  favor  of 
the  regularity  of  the  proceedings  in  tbe  trial 
court  and  in  support  of  its  Judgment  In  the 
absence  of  a  complete  record,  where  the 
cause  is  presented  upon  a  transcript,  it  will 
be  presumed  that  the  court  took  proper  steps 
to  and  did  correct  any  apparent  errors  ap- 
pearing upon  the  face  of  an  Incomplete  tran- 
script "It  follows,  accordingly,  that  where 
the  transcript  on  appeal  fails  to  show  af- 
firmatively that  it  contains  a  true,  full,  and 
complete  copy  of  all  the  proceedings  on  tbe 
trial  which  are  properly  a  part  of  the  record, 
the  court  will  not  review  alleged  errors."  2 
Ene.  Pi.  &  Pr.  294.  The  court  need  not  ex- 
amine the  record  to  see  what  It  contains. 
It  must  be  authenticated  by  the  clerk,  and 
it  must  appear  that  it  is  a  complete  tran- 
script from  bis  certificate.  If  the  certificate 
shows  less  than  this,  the  case  will  not  be 
reviewed,  but  will  be  dismissed.  It  was  said 
In  Westbrook  v.  Schmaus,  51  Kan.  214,  32 
Pac.  892:  "Tbe  petition  in  error  is  based  up- 
on a  transcript  instead  of  a  case-made,  and 
the  clerk  in  the  certificate  attached  certifies 
that  it  'is  a  full,  true,  and  correct  copy  of 
certain  proceedings  bad  in  said  court  in  the 
case  therein  entitled  as  the  same  appears  of 
ivcord  in  my  office.'  The  certificate  fails  to 
show  that  the  record  contains  a  complete 
transcript  of  the  proceedings  In  tbe  cause. 
Nothing  short  of  a  full  transcript  of  all  the 
proceedings  is  sufficient,  and  that  it  is  a 
complete  transcript  must  appear  from  the 
certificate  of  the  clerk,  within  the  authority 
of  Whitney  v.  Harris,  21  Kan.  96;  Eokort  v. 
McBee,  25  Kan.  70C;  State  v.  Ricker,  40  Kan. 
14.  19  Pac.  857;  Neis welder  v.  James,  41 
Kan.  463.  21  Pac.  573."  The  certificate  in 
the  ease  under  consideration  shows  that  the 
record  only  contains  specific  portions  of  a 
case,  which  may  be  or  may  not  be  all  of  the 
record  in  the  court  below.    It  Is  the  duty  of 
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tbe  complaining  party  to  make  an  afflrmatiTe 
and  conclusive  showing  of  error.  This  can- 
not be  done  by  a  partial  or  Incomplete  tran- 
script. Our  statute  provides  for  two  meth- 
ods of  bringing  a  cause  to  this  court  The 
petition  In  error  must  hare  attached  to  It 
either  a  transcript  of  the  proceedings  below 
or  a  case-made.  If  the  case  is  presented  for 
review  upon  a  transcript,  it  must  be  a  com- 
plete transcript  of  the  record  in  the  trial 
court.  If  the  case  is  presented  by  a  case- 
made,  then  the  party  presenting  the  case 
may  Incorporate  only  such  portions  of  the 
record  as  will  present  to  the  appellate  conrt 
the  errors  complained  of.  By  the  case-made 
method  the  cause  may  be  presented  upon  a 
short  record,  but  by  the  transcript  mctliod  no 
authority  exists  for  omitting  any  of  the  pro- 
ceedings of  the  trial  court  which  are  prop- 
erly parts  of  the  record,  and  the  certlflcatc  to 
tbe  transcript  must  show  that  It  contains  a 
full,  true,  and  complete  transcript  of  all  the 
papers  and  proceedings  in  said  cause,  as  the 
same  appears  ou  file  or  of  record  In  his  office. 
The  cause  Is  dismissed  at  the  costs  of 
plaintiffs  In  error,  and  remanded  to  the  trial 
court.  All  the  Justices  concur,  except  GIL- 
LETTE, J.,  who  tried  the  cause  below,  not 
Bitting. 


THOMPSON  V.  CADE  et  til* 
(Supreme  Court  of  Oklahoma.     Sopt.  2,  1004.) 

PBACTICE— EVIDENCE    OFFEEED  —  BECOKD     UUST 
AFflRMATIVELT   SHOW— CASE-MADE. 

1.  Where  the  record  discloses  that  a  'vritten 
instrument  was  offered  in  evidence  on  tlie  trial 
of  a  cause  and  objected  to  at  the  time,  and  fails 
to  affirmatively  disclose  that  the  instrument 
was  admitted  or  read  in  evidence,  this  court 
cannot  treat  it  as  part  of  the  evidence. 

2.  It  is  not  sufficient  to  say  that  a  defect  in 
the  record  is  a  mistake  or  error  of  the  ste- 
noftrnpher  who  prepared  the  record.  The  party 
making  and  presrntin);  a  case  is  chargeable 
witli  and  responsible  for  all  errors  and  omis- 
sions tliat  the  record  may  disclose. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Blaine  County; 
before  Justice  James  K.  Beauchamp. 

Action  by  James  E.  Thompson  against  C. 
M.  Cade  and  W.  B.  Kelly.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

R.  B.  Forrest  and  Lookabaugb  Bros.,  for 
plaintiff  in  error.  Seymour  Foose,  for  de- 
tendants  In  error. 

BURFOUD,  C.  J.  The  plaintiff  In  error, 
who  was  also  plaintiff  beiow,  brought  a  suit 
In  equity  to  compel  the  defendants,  C.  M. 
Cade  and  W.  R.  Kelly,  to  convey  to  him  cer- 
tain real  estate  in  Watonga,  Blaine  county, 
Okla.  The  theory  of  tbe  plaintiff  was  that 
Cade  was  the  owner  of  the  lot  in  controversy; 
that  he  authorized  one  Lookabaugb,  as  his 
agent,  to  sell  the  lot.  The  agent  made  a 
-written  contract  of  sale  to  one  Parker.    Cade 
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refused  to  execute  the  contract,  and  sold  and 
conveyed  the  lot  to  W.  H.  Mnnger,  who  sold 
and  conveyed  to  W.  R.  Kelly,  the  defendant 
in  error.  Parker  assigned  his  contract  and 
Interest  In  the  property  to  Thompson,  who 
now  seeks  to  enforce  specific  performance  of 
the  Parker  contract  against  both  Cade  and 
Kelly.  Cade  answered  under  oath,  denying 
the  execution  of  the  contract  of  sale  to  Par- 
ker, and  also  denying  the  authority  of  Look- 
abaugb to  enter  Into  tlie  contract.  On  the 
trial  of  the  cause  plaintiff  Introduced  his 
evidence  and  rested,  and  tbe  defendants  then 
demurred  to  the  evidence,  and  the  court  sus- 
tained tbe  demurrer,  and  rendered  Judgment 
against  tbe  plaintiff  for  costs.  A  motion  for 
new  trial  was  presented,  overruled,  and 
proi>er  exceptions  saved.  The  plaintiff  brings 
error,  and  presents  the  record  by  case-made. 

The  plaintiff  relied  for  a  recovery  upon  the 
wi'ltten  agreement  entered  into  by  Looka- 
baugb, as  agent  for  Cade,  with  Parker,  the 
alleged  piu-chaser.  This  contract  being  de- 
nied under  oath,  both  as  to  its  execution  and 
authority  of  the  agent  to  execute  It,  it  be- 
came necessary  to  prove  tbe  same.  The  con- 
tract does  not  appear  in  the  record  as  part  of 
tlie  evidence.  The  record  shows  that  plain- 
tiff in  error  offered  the  contract  in  evidence, 
and  its  introduction  was  olijected  to  by  the 
defendants  upon  the  ground  that  no  suffi- 
cient authority  had  been  shown  for  the  exe- 
cution of  the  contract  by  the  agent  The 
contract  when  offered,  was  by  the  stenosra- 
pher  marked  "Exhibit  C,"  and  the  record  Is 
silent  as  to  any  further  reference  to  Exhibit 
C  or  to  this  contract  There  were  two  exhib- 
its— B  and  C — that  were  offered  in  evidence 
during  the  examination  of  the  witness  Look- 
abaugb, and  the  record  contains  this  notation 
by  the  reporter:  "The  above  Exhibit  B  Is  In 
evidence,  subject  to  the  objection  which  will 
be  ruled  upon  later."  Exhibit  B  was  a  let- 
ter from  Ix>okabaugh  to  Cade,  which  It  was 
claimed  contained  the  proposition  to  purchase 
the  lot,  which  Cade  accepted  by  an  indorse- 
ment on  the  letter.  Exhibit  C  was  the  writ- 
ten agreement  entered  into  between  Ix)Oka- 
baugh  and  Parker,  and  which  was  the  basis 
of  the  suit.  Counsel  for  plaintiff  In  error 
contends  that  the  reporter  made  a  mistake, 
and  caused  the  record  to  refer  to  Exhibit  B 
when  It  should  have  been  Exhibit  O,  and  that 
it  was  In  fact  Exhibit  C,  the  written  con- 
tract of  sale,  which  was  admitted  in  evidence 
subject  to  the  objection  to  be  ruled  upon 
later.  This  contention  may  in  fact  be  true, 
but  neither  the  plaintiff  in  error  nor  this 
court  18  permitted  to  question  the  verity  of 
the  record.  If  there  is  an  error,  defect  or 
omission  in  the  record,  the  place  to  correct 
It  was  before  tbe  trial  Judge,  who  approved 
and  certified  it.  The  record  is  conclusive  oa 
the  parties,  and  this  court  will  not  question 
or  attempt  to  correct  It  Counsel  for  litigants 
should  never  submit  a  record  to  the  Judge 
to  be  finally  certified  until  every  word  of  it 
has  been  carefully  read  and  corrected  so  as 
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to  make  It  apeak  the  trath,  and,  If  tbey  fail 
to  do  this,  and  errors  or  omisslona  do  In  fact 
get  Into  tlie  record,  this  court  has  no  power 
to  correct  them,  and  no  right  to  Ignore  them. 
With  this  contract  not  In  evidence,  the  plain- 
tiff bad  no  case,  and  there  could  be  no  error 
In  sustaining  the  demurrer  to  the  evidence. 

The  Judgment  of  the  district  court  of 
Blaine  county  Is  affirmed,  at  the  cost  of 
plaintiff  In  error.  All  the  Justices  concur, 
except  BEAUCH.AkMP,  J.,  who  tried  the  case 
below,  not  sitting. 


FRAME  V.  RYEL.* 
(Supreme  Court  of  Oklahoma.    Sept  8,  1004.) 

BEVIEW — CASE-MADE — CONTENTS. 

1.  Unless  a  ease-made  contnins  a  recitation  to 
the  effect  that  all  of  the  evidence  taken  upon  a 
trial  is  included  therein,  this  court  will  not  con- 
sider any  assignment  of  error  which  necessitates 
a  review  of  consideration  of  such  evidence. 

(Sjllabua  by  the  Court.) 

Enor  from  District  Court,  Payne  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Roland  A.  Ryel  against  George 
C.  Frame.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Dismissed. 

F.  C.  Hunt,  for  plaintiff  In  error.  R.  A. 
ILowry  and  Geo.  P.  Uhl,  for  defendant  In  er- 
ror. 

BURWBLL,  J.  A  controversy  arose  be- 
tween the  plaintiff  and  defendant  as  to  the 
location  of  the  line  separating  their  farms, 
and  this  action  was  brought  for  the  purpose 
of  settling  that  controversy.  A  trial  was 
bad,  and  judgment  was  rendered  for  the 
plaintiff.  The  defendant  appeals  to  this 
court,  praying  a  reversal  of  such  Judgment. 

The  appellant  has  presented  a  number  of 
citations  of  error,  each  of  which  requires  an 
examination  of  the  evidence  taken  upon  the 
trial;  and  It  is  contended  by  the  appellee 
that  none  of  these  specifications  of  error  can 
be  considered,  because  there  la  no  statement 
In  the  case-made  to  the  effect  that  It  con- 
tains all  <a.  the  evidence  taken  upon  the  trial. 
A  ixtrtion  of  the  case-made  purports  to  be  a 
transcript  of  the  proceedings  on  the  trial,  at 
the  end  of  which  appears  the  certificate  of 
the  stenographer  as  follows:  "Territory  of 
Oklahoma,  Logan  County — ss.:  I,  Thomas 
A.  Higglns,  do  hereby  certify  that  the  within 
and  foregoing  transcript  Is  a  true,  full  and 
complete  record  of  all  of  the  evidence  intro- 
duced upon  the  trial  of  the  above  cause. 
Witness  my  band  this  16tb  day  of  June,  1903. 
Thomas  A.  Higglns,  Court  Repoi-ter."  This 
Is  the  only  statement  in  the  case-made  to 
the  effect  that  it  contains  all  of  the  evidence, 
except  the  ordinary  recitation  in  the  cer- 
tificate of  the  Judge  who  settled  the  same. 
It  Is  the  well-established  rule  of  practice  in 
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tbls  court  that,  where  an  appellant  seeks  to 
have  the  evidence  reviewed,  bis  case-made, 
Independent  of  the  certificate  of  the  Judge, 
must  contain  a  positive  recitation  that  all  of 
the  evidence  taken  upon  the  trial  Is  Included 
therein,  and  the  attachment  of  the  court 
stenographer's  certificate  to  the  purported 
transcript  of  the  evidence  and  the  Inclusion 
of  such  transcript  and  certificate  within  the 
case-made  is  not  a  compliance  with  the  law. 
It  is  provided  by  section  1586,  St.  Okl.  1893, 
that  a  transcript  of  the  stenographic  notes  of 
the  court  report«r,  duly  certified  to  by  him, 
"may  be  Incorporated  in  any  bill  of  excep- 
tions by  unmistakable  reference  thereto,  and 
may  be  duly  Inserted  therein."  But  this  sec- 
tion, as  will  be  observed,  limits  the  effectiT>e- 
ness  of  the  stenographic  certificate  to  bills  of 
exception  alone,  and  gives  to  such  certificate 
no  effect  when  attached  to  a  transcript  in- 
serted in  a  case-made.  A  case-made  is  pre- 
pared by  the  appellant,  and  the  law  re- 
quires, where  he  desires  to  have  the  evidence 
reviewed,  a  solemn  statement  that  it  con- 
tains all  of  the  evidence;  and  as  no  such 
recitation  appears  in  the  record  presented  to 
this  court,  except  as  stated  herein,  none  of 
the  assignnuents  of  error  will  be  considered, 
and  the  appeal  will  be  dismissed,  at  the  cost 
of  appellant.  Board  of  County  Commission- 
ers, Washita  County,  v.  Hubbell,  8  Okl.  169, 
SO  Pac.  lOoS,  and  cases  tlierein  cited.  All 
the  Justices  concurring,  except  BURFORD, 
O.  J.,  who  tried  the  case  below,  not  sitting. 


ROBERTSON  et  al.  v.  BOARD  OP  COUNTY 
COM'RS  OF  GRANT  COUNTY  et  al.» 

(Supreme  Court  of  Oklahoma.     Sept  3,  1904.) 

COUNTY   SEAT   XLECTTON— WHO    MAT   CONTKST— 

PBACTICE— PETITION    INSUFFICIENT, 

WHEN — CONSTITUTIONAL  LAW. 

1.  Where  an  election  has  been  held  under  the 
provisions  of  chapter  23  of  the  Statutes  of 
1893  for  the  purpose  of  removing  a  county  seat, 
and  from  the  face  of  the  returns  it  appears  that 
a  majority  of  all  of  the  votes  were  not  cast  in 
favor  of  any  one  town,  and  the  county  coramis- 
sioners  have  ordered  a  second  election,  such  or- 
der is.  in  effect,  so  far  as  the  first  election  is 
concerned,  an  order  directing  that  the  county 
seat  remain  at  its  original  location,  and  the 
legality  of  the  first  election  may  be  tested  by  a 
legal  voter  in  the  county  if  he  shows  by  his  pe- 
tition, by  proper  allegations,  that  a  majority  of 
all  of  the  legal  votes  at  such  first  election  were 
cast  in  favor  of  bis  candidate ;  it  being  the  in- 
tention of  the  Legislature  that  a  majority  of  the 
votes  cast  shall  control,  no  matter  whether  they 
shall  be  cast  at  the  first  or  subseqaent  election. 

2.  A  petition  in  an  action  to  contest  an  elec- 
tion whicli  alleges  generally  that  the  judges  and 
clerks  of  election  permitted  a  certain  number 
of  illegal  votes  to  be  cast  in  favor  of  a  certain 
town  for  county  seat,  and  that  without  such  il- 
legal votes  the  plaintiffs'  candidate  would  have 
been  elected,  and  setting  out  the  number  of 
votes  which  the  petitioner  claims  each  candidate 
legally  received,  and  which,  if  correct,  would 
give  to  the  petitioners'  candidate  a  majority  of 
ail  of  the  legal  votes  cast,  is  not  sufficient  to 
state  a  cause  of  action.    The  pleader  must  set 
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out  the  facta  from  which  the  court  can  say,  as 
a  matter  of  law,  that  the  votes  were  illegal,  and 
that  without  such  illegal  votes  the  result  of  the 
election  would  have  been  in  favor  of  plaintiffs' 
candidate. 

3.  Wbrre  a  plaintiff  brings  a  suit  under  a  ter- 
ritorial statute,  and  the  defendant  on  the  trial 
objects  to  the  introduction  of  any  evidence  by 
the  plaintiff,  for  the  reason  that  the  petition 
fails  to  state  a  cause  of  action,  tlie  court  should 
first  determine  as  to  whether  the  plaintiff's  pe- 
tition is  good,  conceding  the  validity  of  the  stat- 
ute, and,  if  not  sufficient,  the  objection  should 
be  sustained  without  passing  upon  the  power 
of  the  Legislature  to  enact  the  law;  it  being 
the  rule  that  a  court  will  not  pass  ui>on  the 
power  of  the  Legislature  to  enact  a  law  until 
some  one  comes  into  court  who  shows  by  his 
pleadings  that  he  is  entitled  to  the  benefit  of  its 
provisions. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty;  before  Justice  James  K.  Beaucbamp. 

Action  by  William  S.  Robertson  and  John 
A.  Blair  against  the  board  of  county  com- 
missioners of  Grant  county  and  the  city  of 
Pond  Creek.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

Josepb  Wlsby,  Cotteral  &  Homor,  H.  J. 
Sturgis,  F.  C.  Walling,  and  D.  M.  Tlbbetts, 
for  plaintiffs  In  error.  A.  M.  Mackcy,  John 
W.  Shartel,  and  W.  8.  Denton,  for  defend- 
ants in  error. 


BURWELL,  J.  We  are  asked  to  deter- 
mine the  rights  of  the  voters  of  one  of  the 
counties  located  In  the  Cherokee  Strip  to 
change  Its  county  seat  under  the  provisions 
of  chapter  23  of  the  Statutes  of  1883.  This 
Identical  question  was  passed  upon  in  the 
case  of  Territory  of  Oklahoma  ex  rel.  Rid- 
ings, County  Attorney,  v.  Board  of  County 
Commissioners,  10  Okl.  79,  60  Pac.  790,  In 
which  the  rule  was  announced  (Justice  Irwin 
writing  the  opinion)  that  the  act  of  the  Legis- 
lature authorizing  such  change  was  valid, 
and  was  not  in  excess  of  the  legislative  pow- 
er, while,  on  the  other  hand,  on  the  same 
day  that  this  opinion  was  adopted  by  the 
court,  it  Uso  handed  down  an  opinion  (Jus- 
tice Haiiier  speaking  for  the  court,  and  who 
still  adheres  to  his  views  as  therein  express- 
ed) in  the  case  of  George  A.  Allen  v.  County 
Commissioners.  10  Okl.  105,  60  Pac.  782,  63 
Pac.  867,  in  which  it  is  stated  that  Congress 
located  the  county  seats  In  the  "Strip"  coun- 
ties, and,  it  having  acted  on  the  matter,  ex- 
hatisted  the  subject,  and  that  any  act  of  the 
territorial  Legislature  looking  toward  the 
removal  of  those  county  seats  is  unauthor- 
ized, and  therefore  void.  Chief  Justice  Bur- 
ford  concurred  fully  In  both  the  judgment 
and  the  reasons  given  therefor  in  this  last 
opiulon.  Justices  Irwin  and  McAfee  and 
the  writer  of  this  opinion  concurred  In  the 
judgment,  and  Justice  McAfee  filed  a  sepa- 
rate opinion.  There  were  controlling  reasons 
for  the  judgment  in  each  of  those  cases.  In- 
dependent of  the  question  of  the  validity  of 
the  act  authorizing  the  removal  of  county 
seats;  and,  while  each  of  the  other  justices 


expressed  his  opinion  as  to  whether  or  not 
the  statute  was  valid  or  invalid,  the  writer 
concurred  in  such  Judgments  without  intend- 
ing to  decide  that  question,  believing  it  un- 
necessary to  do  80  In  either  of  those  cases. 
Hence  it  cannot  be  said  that  those  decisions, 
or  either  of  them,  have  settled  the  question 
as  to  whether  or  not  the  voters  may  remove 
a  county  seat,  as  in  each  of  those  cases  the 
reasoning  upon  that  question  was  concurred 
in  by  a  minority  of  the  court  as  then  consti- 
tuted, and  therefore  this  case  will  be  decided 
without  regard  to  anything  said  therein  upon 
that  subject. 

An  election  having  been  held  by  the  vot- 
ers of  Grant  county,  and  the  returns  canvass- 
ed by  the  board  of  county  commissioners, 
that  board  found  that  a  majority  of  the 
votes  bad  not  been  cast  for  any  one  town, 
and  therefore  ordered  another  election,  which 
appellant  contends  should  not  have  been 
done,  as  a  majority  of  the  legal  votes  were 
cast  in  favor  of  Medford.  The  trial  court 
held  that  a  contest  could  not  be  entertained 
by  the  court  imtil  after  the  board  of  county 
commissioners  bad  formally  declared  the  re- 
sult in  favor  of  some  particular  town,  either 
on  the  first  or  subsequent  election.  To  de- 
termine this  question  Intelligently,  it  is  nec- 
essary to  examine  the  different  provisions  of 
the  statute  of  1893  in  which  the  act  is  found. 
By  section  1822,  the  Legislature  provided  the 
form  of  the  ballot,  and  further  declared  that 
if,  at  the  first  election,  a  majority  of  the 
votes  cast  shall  be  for  any  one  town,  it  shall 
be  the  county  seat,  and  within  90  days  the 
records  shall  be  removed  to  such  point,  and 
the  county  seat  established  there,  but,  if  a 
majority  of  all  of  the  votes  cast  shall  not 
be  for  one  town,  then  a  second  election  shall 
be  held.  Then  section  1825  provides:  "If  on 
such  canvass  the  majority  of  the  votes  be 
for  any  one  place  as  the  county  seat,  it  shall 
be  the  duty  of  the  board  of  county  commis- 
sioners to  at  once  so  declare  and  make  a 
record  thereof,  and  order  the  county  seat  to 
be  established  at  the  point  chosen."  And 
then  section  1827  confers  the  right  to  con- 
test upon  any  legal  voter:  "If  any  legal  vot- 
er in  the  county  desires  to  test  the  legality 
of  the  election  so  held,  and  the  removal  of 
or  the  right  to  retain  the  county  seat  at  the 
point  to  which  it  may  have  been  so  voted 
and  established,  they  shall  have  the  right  so 
to  do  by  proper  proceeding  in  court,  but  such 
proceedings  shall  in  no  manner  Interfere 
with  the  removal  or  location  of  the  county 
seat.  If  it  finally  be  decided  that  such  was 
wrongful,  then  the  county  seat  shall  be  re- 
turned to  the  place  from  whence  It  was  re- 
moved.'' 

It  is  insisted  by  appellee  that,  unless  an 
order  is  entered  by  the  board  of  county 
commissioners  establishing  the  county  seat 
at  some  particular  town,  no  contest  will 
lie.  Ordinarily  this  contention  would  be  cor- 
rect, but  it  is  subject  to  exceptions.  The 
presumptiou  is  that  an  election  has  been  reg- 
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ularjy  held,  and  that  no  fraud  has  been  com- 
initteil;  but  suppose,  as  is  claimed  In  tUis 
case,  tlie  majority  of  all  of  the  legal  votes 
were  cast  in  favor  of  Medford,  but  that  ille- 
snl  votes  were  oast  In  favor  of  the  other 
towns,  which  fraudulently  prevented  a  ma- 
jority of  the  legal  voters  from  locating  the 
county  seat.  Can  the  will  of  the  majority 
of  the  honest  voters  be  defeated  by  such 
fraud?  We  think  not  It  was  the  intention 
of  the  Legislature  that,  when  a  majority  of 
the  legal  votes  were  In  favor  of  a  particular 
town  on  the  first  election,  no  second  election 
should  be  held;  and  if  Medford  received  a 
majority  of  the  legal  votes  at  the  first  elec- 
tion, and  the  commissioners  did  not  declare 
It  the  duly  elected  county  seat,  and  ordered 
a  second  election,  such  order  would  be  a  re- 
fusal to  order  the  removal  of  the  county  seat, 
■within  the  spirit  of  the  law;  and  we  are 
clearly  of  the  opinion  that  a  voter  may  test 
the  legallt,v  of  the  first  election,  under  the 
facts  of  this  case,  the  same  as  be  could  test 
the  result  of  the  second  election  after  those 
results  shall  have  been  declared.  All  the 
law  requires  is  that  a  majority  of  the  legal 
votes  be  In  favor  of  one  point,  and,  if  that 
majority  is  secured  on  the  first  election,  why 
hold  a  second?  It  was  not  Intended  that  a 
<x)mpetltor  for  the  county  seat  should  have  a 
majority  of  all  of  the  votes  in  two  elections, 
or,  having  secured  a  majority  in  the  first, 
should  take  the  chances  of  losing  in  the  sec- 
ond. We  frankly  admit  that  the  right  to 
test  the  legality  of  the  election  is  purely  a 
statutory  right,  but  statutes  should  always 
be  construed  so  as  to  carry  out  the  object 
sought  to  be  attained  by  the  Legislature; 
and  the  object  of  the  Legislature  was  to 
permit  the  majority  of  the  legal  voters  to 
control,  no  matter  whether  their  intention 
was  expressed  on  the  first  or  second  election. 
We  think  the  statute  expressly  authorizes 
the  contest  in  this  case.  At  least,  the  in- 
tent to  authorize  it  Is  clear  and  unmistak- 
able, and  to  deny  It  would  be  a  recognition 
of  empty  technicalities,  and  would  destroy 
the  fundamental  rules  of  construction.  Nor 
is  this  all.  It  Is  contended  that  hundreds  of 
Illegal  votes  were  cast  in  favor  of  Pond 
Creek,  and  that  those  illegal  votes  prevented 
the  commissioners,  on  the  face  of  the  re- 
turns, from  ordering  the  county  seat  changed 
to  Medford.  If  this  is  true,  the  courts  should 
not  aid  Pond  Creek  in  the  perpetration  of 
this  fraud,  by  adopting  the  interpretation 
contended  for,  especially  w-hen  such  Interpre- 
tation would  be  a  standing  invitation  to 
adopt  the  same  fraudulent  methods  In  the 
future.  If.  by  stuffing  the  ballot  box.  Pond 
Creek  can  prevent  any  other  town  from  pro- 
curing a  majority  of  the  votes  on  the  first 
election,  it  can  prevent  Indefinitely  the  re- 
moval of  the  county  seat,  no  matter  how 
often  the  majority  should  declare  In  favor  of 
another  town.  The  Interpretation  contend- 
ed for  not  only  invites  fraud,  but  protects  the 
perpetrators  in  the  fruits  of  the  same,  while 


the  one  here  laid  down  compels  an  honest 
election  and  enforces  the  spirit  of  the  law. 
It  expresses,  in  our  judgment,  the  legislative 
intent. 

Tlie  deciding  of  this  point,  however,  does 
not  control  the  Judgment  that  ought  to  be 
rendered.  A  demurrer  was  filed  to  the  petl- 
',  tion,  which  was  overruled  and  Issues  joined, 
but  on  the  trial  the  defendant  objected  to  the 
introduction  of  any  evidence,  for  the  reason 
that  the  petition  failed  to  state  a  cause  of 
action.  The  objection  was  sustained  by  the 
trial  court,  and  judgment  was  rendered  for 
the  defendants  below.  Exceptions  were  prop- 
erly saved.  The  court  assigns  two  reasons 
for  the  judgment,  with  one  of  which  we  do 
not  agree,  but  that  the  petition  does  not  state 
a  cause  of  action  Is  certainly  clear.  The  pe- 
tition in  this  case  alleges  that  the  petition  for 
the  election  was  signed  by  2,423  bona  fide 
legal  voters;  that  the  total  number  of  legal 
ele<-tors  In  the  county  when  the  petition  to 
the  county  commissioners  was  filed  was  3,- 
20.j;  that  the  town  of  Medford  at  the  elec- 
tion In  question  received  2,018  votes;  that 
the  town  of  Jefferson  received  1,028  votes, 
and  that  the  town  of  Pond  Creek  received 
only  C8o  legal  votes;  that  the  town  of  Med- 
ford received  a  majority  of  305  votes  over 
and  above  both  of  the  other  candidates; 
that  the  judges  and  clerks  of  the  townshli> 
of  Prairie  allowed  201  Illegal  votes  to  be 
cast  In  that  township  for  Pond  Creek;  that 
the  judges  and  clerks  of  the  township  of 
Berry  allowed  324  Illegal  votes  to  be  cast 
for  Pond  Creek ;  that  the  judges  and  clerks 
of  the  First,  Second.  Third,  and  Fourth 
Wards  of  the  city  of  Pond  Creek  allowed  424 
illegal  votes  to  be  cast  for  Pond  Creek ; 
that  children  and  women  In  the  city  of  Pond 
Creek  and  in  Prairie  and  Berry  townships, 
who  were  not  legal  voters,  voted  at  the  elec- 
tion ;  that  the  poUbooks  of  Prairie  township 
wore  not  signed  by  the  judges  of  election ; 
that  the  clerks  who  kept  the  pollbooks  did 
not  take  the  oath  as  required  by  law;  that 
at  the  election  there  were  8.t0  Illegal  votes 
counted  for  the  city  of  Pond  Creek,  and  that 
they  should  have  been  rejected;  that,  by 
reason  of  the  fraud  iierpetrated  by  the  judges 
and  clerks  of  the  townships  of  Prairie  and 
Berry  and  the  city  of  Pond  Creek,  the  town 
of  Medford  did  not  receive  a  majority  of  the 
votes  cast  at  the  election,  as  shown  by  the 
pollbooks;  and  that  the  city  of  Pond  Creek, 
by  threats  and  intimidations.  Illegally  and 
fraudulently  holds  the  county  seat. 

The  most  of  these  statements  are  mere 
conclusions  of  law,  and  not  statements  of 
fact.  The  statement  In  the  i)etltlon  Is  that 
"Illegal  votes  were  cast  and  counted  for 
Pond  Creek."  If  illegal,  for  what  reason? 
Were  they  voted  by  (persons  who  were  not 
residents,  or  by  persons  wlio  had  thereto- 
fore voted  in  that  same  election?  It  Is  not 
sufficient  to  allege  that  the  votes  were  Il- 
legal. The  pleader  should  state  the  facts 
from  w^bich.  If  true,  the  court  can  say  and 
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find  that  the  votes  are  Illegal  in  law.  It  la 
tme  that  the  petition  states  that  women  and 
children  voted  at  the  election,  but  the  number 
of  women  and  children  who  voted  Is  not 
stated.  It  Is  alleged,  though,  that  these 
votes,  when  added  to  the  other  Illegal  votes, 
made  the  total  number  of  Illegal  votes  In 
Prairie  and  Berry  townships  and  Pond  Creek 
850;  but  that  Is  not  sufficient  We  had  oc- 
casion to  consider  the  requisite  allegations  of 
a  petition  in  an  election  contest  in  the  case 
of  Roberson  v.  Hubler,  11  Okl.  297,  67  Pac. 
477,  in  which  it  was  said:  "It  Is  not  neces- 
sary to  allege  the  facts  as  to  each  particular 
ballot  which  will  show  that  It  should  be 
counted.  General  allegations  which  show 
that  'a  certain  number  of  ballots  were  legal 
ballots,  that  they  were  east  by  persons  quali- 
fied to  vote  at  such  election  (stating  the  facts 
which  show  their  qualifications),  that  such 
ballots  were  cast  for  the  plaintiff,  and  that 
the  Judges  of  election  wrongfully  rejected 
them  as  mutilated  ballots,  when  in  fact  they 
were  not  mutilated  ballots,  and  should  have 
been  counted  for  plalntlft,'  is  sufficiently  defi- 
nite and  certain ;  and  if  the  petition  contains 
all  other  requisites,  and  the  number  of  bal- 
lots rejected  as  mutilated,  and  which  the  pe- 
tition alleges  are  not  mutilated,  is  sufficient 
to  elect  the  plaintiff,  it  states  a  cause  of  ac- 
tion, and  the  petitioner  is  entitled  to  have  the 
ballots  counted,  even  though  the  petition  fails 
to  state  that  the  ballots  were  fraudulently 
rejected."  From  this  case  the  rule  is  settled 
that  a  contestant  Is  not  required  to  allege 
the  facts  as  to  each  separate  ballot  unless  the 
particular  facts  will  apply  to  a  specific  bal- 
lot only,  but,  if  there  are  a  number  of  bal- 
lots to  which  the  same  allegations  will  ap- 
ply, the  pleader  may  adopt  them ;  but,  wheth- 
er the  allegations  apply  to  one  or  to  many 
ballots  in  the  same  class,  the  pleader  must 
state  the  facts  from  which,  as  said  before, 
the  court  may  determine,  as  a  matter  of  law. 
as  to  whether  they  are  Illegal.  The  law  pre- 
sumes that  all  of  the  votes  were  legal,  and 
that  the  election  was  regular,  and  he  who 
claims  fraud  must  both  plead  and  prove  it 
Unless  he  first  pleads  fraud  by  proper  aver- 
ments, his  proof,  when  offered,  will  be  de- 
nied. Nor  can  the  allegation  that  the  Judges 
did  not  sign  the  returns,  or  that  the  clerks 
did  not  take  the  oath  as  required  by  law,  aid 
the  apiKJllant.  If  these  returns  are  not  enti- 
tled to  be  coimted,  how  many  votes  frorc 
these  precincts  did  Medford  receive,  and 
which  helped  to  make  the  2,018  votes  claim- 
ed? The  pleader  should  have  Informed  the 
court  It  is  admitted  In  the  petition  that  the 
face  of  the  returns  shows  that  Medford  did 
not  receive  a  majority  of  all  of  the  votes 
cast,  and  we  are  unable  to  say  from  this 
pleading  how  many  votes,  if  any,  were  cast 
In  circumstances  that  would  prevent  them 
from  being  legally  counted. 

Entertaining  these  views,  the  Judgment 
must  be  for  the  appellee,  and,  as  the  plain- 
tiffs below  failed  to  file  a  petition  which 


states  a  cause  of  action.  It  is  Immaterial  to 
them  whether  the  statute  authorizing  a 
change  of  a  county  seat  is  in  conflict  with  a 
law  of  the  United  States  or  not  Whether 
valid  or  invalid,  they  have  not  filed  such  a 
pleading  as  will  Justify  the  courts  in  grant- 
ing any  relief,  and,  as  the  validity  of  the 
statute  might  be  presented  In  a  contest  over 
a  second  election,  its  validity  or  invalidity 
being  immaterial  to  the  decision  in  this  case, 
we  deem  it  inadvisable  to  discuss  our  views 
in  relation  thereto  at  this  time,  as  it  is  the 
general  rule  that  courts  will  not  declare  a 
law  to  be  unconstitutional  until  a  case  is  pre- 
sented In  which  such  determination  is  neces- 
sary to  its  disposition.  One  who  has  failed 
to  show  by  his  pleading  that  he  is  entitled 
to  the  benefits  of  a  statute,  or  to  be  reliev- 
ed from  its  burdens.  Is  not  entitled  to  have 
a  court  declare  such  statute  to  be  Invalid.  If 
the  rule  were  otherwise,  courts  would  be  kept 
busy  determining  controverted  theories,  in- 
stead of  settling  rights  of  litigants. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  lower  court  Is  hereby  affirmed, 
at  the  cost  of  the  appellants.  All  of  the 
Justices  concurring,  except  BEAUCHAMP, 
J.,  who  presided  at  the  trial  below,  not  sit- 
ting, and  PANCOAST,  J.,  absent 

BURFORD,  C.  3.  1  concur  in  the  resnlts 
In  this  case,  but  not  for  the  reasons  stated 
In  the  opinion.  In  my  Judgment,  the  act  of 
the  Legislature  authorizing  the  removal  of 
the  county  seat  In  this  case  is  unauthorized 
and  is  of  no  force  or  effect,  and  the  plain- 
tiff cannot  maintain  any  action  under  Its 
provisions,  and  the  demurrer  was  rightfully 
sustained. 


TVEST  et  al.  v.  PONCA  CITY  MILLING  CO. 

et  al.» 
(Supreme  Court  of  Oklahoma.     Sept  3,  1004.) 

NUISANCE— INJUNCnOK. 

1.  Where  the  injury  complained  of  is  not  per 
se  a  nuisance,  but  may  or  may  not  become  so, 
aorording  to  the  circumstances,  ond  where  it  is 
remote,  uncertain,  and  speculative,  or  produc- 
tive of  only  pos.sible  injury,  a  court  of  equity 
will  not   interfere. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  11.  Burford. 

Action  by  M.  Litther  West  and  Lula  A. 
Severns  against  the  Ponca  City  Milling  Com- 
pany and  John  McBrlne.  Jtidgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Cotteral  &  Hornor,  for  plaintiffs  in  error. 
Geo.  S.  Green,  for  defendant  In  error  John 
McBrlne. 

HAINER.  J.  This  was  an  action  brought 
by  the  plaintiffs  In  error  to  restrain  the  de- 
fendants in  error  from  completing  the  con- 

•Rebearios  denied  January  9.  1905. 
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etruction  of  a  frame  building  within  the  fire 
limlta  of  the  city  of  Guthrie.  The  material 
averments  in  the  petition  were  that  the  plain- 
tiffs were  the  owners  of  a  lot  within  the  fire 
limits  of  said  city,  and  that  the  defendants 
were  constructing  a  wooden  building  immedi- 
ately west  of,  and  abutting  upon,  said  lot,  in 
violation  of  the  city  ordinance,  and  that  the 
construction  of  said  building  would  deterio- 
rate the  value  of  plaintiCFs'  property,  and  in- 
crease the  rate  of  fire  insurance,  and  thereby 
plaintiffs  would  suffer  Irreparable  injury.  A. 
temporary  injunction  was  granted  by  the  dis- 
trict court  Upon  application  of  the  defend- 
ants, and  upon  due  notice  to  the  plaintiffs,  a 
bearing  was  ordered  by  the  court  as  to 
whether  the  temporary  Injunction  should  be 
dissolved  or  continued  in  force.  Evidence 
was  offered  by  both  the  plaintiffs  and  defend- 
ants, and,  upon  the  hearing  and  considera- 
tion thereof,  the  court  dissolved  the  tempo- 
rary injunction.  From  this  order  the  phiin- 
tiffs  appeal. 

Before  the  plaintiffs  would  be  entitled  to 
an  injunction  restraining  the  defendants 
from  completing  the  building  in  question,  it 
would  be  necessary  for  them  to  allege  and 
prove  that  they  would  sustain  special  injury 
or  damage  by  reason  of  the  construction  of 
said  building.  The  undisputed  testimony 
showed  that  the  plaintiffs'  lot  was  unimprov- 
ed, unoccupied,  and  vacant.  The  evidence 
of  the  defendants  established  the  fact  that 
they  were  constructing  a  warehouse  building 
on  the  right  of  way  of  the  Atchison,  Topeka 
&  Santa  F6  Railway  Company,  In  said  city, 
abutting  the  property  of  the  plaintiffs,  under 
a  lease  with  said  railway  company,  and  by 
permission  of  the  city  authorities,  but  in  vio- 
lation of  the  city  ordinance;  that  at  the  time 
the  temporary  injunction  was  granted  the 
building  was  inclosed,  with  the  exception  of 
the  windows,  and  about  one-half  of  the  floor 
had  been  laid;  and  that  the  defendants  had 
expended  about  J1,000  in  the  construction  of 
said  building.  The  defendants  also  intro- 
duced testimony  to  show  that  the  construc- 
tion of  said  building  did  not  depreciate  the 
value  of  the  plaintiffs'  property,  and  tliat  it 
could  not  Increase  the  fire  risk,  because  said 
property  was  vacant. 

In  our  opinion,  the  evidence  wholly  failed 
to  show  that  the  plaintiffs  would  sustain  such 
special  damage  or  injui-y  as  would  warrant 
the  interference  of  a  court  of  equity.  Injury 
or  damage  that  Is  remote,  uncertain,  specu- 
lative, and  shadowy  Is  not  sufficient.  In 
High  on  Injunction,  i  488,  the  rule  is  stated 
as  follows:  "Where  the  injury  complained 
of  is  not  per  se  a  nuisance,  but  may  or  may 
not  become  bo,  according  to  circumstances, 
and  where  it  is  uncertain,  indefinite,  or  con- 
tingent, or  productive  of  only  possible  In- 
Jury,  equity  will  not  Interfere."  In  Irwin  v. 
Dlxion,  9  How.  10,  13  L.  Ed.  25,  the  Supreme 
Court  of  the  United  States  has  laid  down  the 
following  rule:  "And  no  remedy  whatever 
exists  In  these  cases  by  an  individual  unless 


be  has  suffered  some  private,  direct,  and  ma- 
terial damage  beyond  the  public  at  large,  as 
well  as  damage  otherwise  Irreparable."  In 
Georgetown  v.  Alexandria  Canal  Co..  12  Pet. 
91,  9  L.  Ed.  1012,  the  Supreme  Court  of  the 
United  States,  in  discussing  this  question, 
said:  "The  court  of  equity,  also,  pursuing 
the  analogy  of  the  law,  that  a  party  may 
maintain  a  private  action  for  special  damage 
even  in  case  of  a  public  nuisance,  will  now 
take  Jurisdiction  in  case  of  a  public  nuisance 
at  the  instance  of  a  private  person,  where  he 
Is  in  imminent  danger  of  suffering  a  special 
Injury,  for  which,  under  the  circumstances  of 
the  case,  the  law  would  not  afford  an  ade- 
quate remedy.  Amongst  other  cases,  this 
doctrine  Is  laid  down  in  the  case  of  Crowder 
V.  Tinkler,  19  Ves.  616.  In  that  case  (page 
C22)  the  chancellor  says:  'Upon  the  ques- 
tion of  Jurisdiction,  if  the  subject  was  repre- 
sented as  a  mere  public  nuisance,  I  could  not 
interfere  In  this  case,  as  the  Attorney  Gen- 
eral is  not  a  party;  and  if  he  was  a  party, 
upon  the  dicta,  unless  it  was  clearly  a  public 
nuisance  generally,  the  court  would  not  in- 
terpose by  Injunction  until  it  had  been  tried 
at  law.  The  complaint  Is  therefore  to  be 
considered  as  of  not  a  public  nuisance,  sim- 
ply, but  what,  being  so  in  its  nature,  is  at- 
tended with  extreme  probability  of  irrepar- 
able injury  to  the  property  of  the  plaintiffs, 
including,  also,  danger  to  their  existence;  and 
on  such  a  case,  clearly  established,  I  do  not 
hesitate  to  say  an  injunction  would  be  grant- 
ed.' The  principle  is  also  distinctly  asserted 
and  acted  on  by  Chancellor  Kent  in  the  case 
of  Corning  v.  Lowerre,  6  Johns.  Ch.  439.  In 
that  case  a  bill  was  filed  for  an  injunction  to 
restrain  the  defendant  from  obstructing  Ves- 
try street,  in  the  city  of  New  York,  and  aver- 
ring that  he  was  building  a  house  upon  that 
street,  to  the  great  injury  of  the  plaintiffs, 
as  owners  of  lots  on  and  adjoining  that 
street,  and  that  Vestry  street  had  been  laid 
out,  regulated,  and  paved  for  about  twenty 
years.  The  injunction  was  granted.  The 
chancellor  said  that  here  was  a  special  griev- 
ance to  the  plaintiffs,  affecting  the  enjoyment 
of  their  property  and  the  value  of  It.  The 
obstruction  was  not  only  a  common  or  pub- 
He  nuisance,  but  work'ed  a  special  injury  to 
the  plaintiffs.  The  principle,  then,  is  that 
In  case  of  a  public  nuisance,  where  a  bill  is 
filed  by  a  private  person,  asking  for  relief 
by  way  of  prevention,  the  plaintiff  cannot 
maintain  a  stand  in  a  coort  of  equity  unless 
he  avers  and  proves  some  special  injury." 
This  doctrine  is  clearly  enunciated  in  volume 
21  of  the  American  &  English  Encycloptedla 
of  Law  (2d  Ed.)  p.  706,  where  the  rule  is 
thus  stated:  "In  all  other  cases  the  com- 
plainant must  make  out  a  case  showing  clear- 
ly that  the  act  or  thing  sought  to  he  restrain- 
ed will  become  a  nuisance;  that  it  will  re- 
sult in  substantial  injury  to  him,  irreparablA 
in  damages  or  irremediable  at  law;  that  the 
Injury  will  be  a  natural  or  Inevitable  conse- 
quence of  the  act  sought  to  be  restrained; 
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and  that  the  danger  Is  Imminent"  And 
again,  on  page  708  of  tlie  same  volume,  it  is 
said:  "An  injunction  will  not  be  granted  to 
■enjoin  a  threatened  use  of  property,  not 
amounting  to  a  legal  nuisance,  merely  be- 
cause it  will  diminish  the  value  of  the  com- 
plainant's property,  or  Increase  the  rates  of 
his  Are  Insurance."  And  the  law  seems  to 
l)e  well  settled  that  where  the  evidence  Is 
conflicting,  and  the  injury  doubtful,  this  ex- 
traordinary remedy  will  be  withheld.  Paricer 
V.  Winnipiseogee  Lake  Cotton  &  Woolen 
Company,  2  Black,  545,  17  L.  Ed.  333. 

Applying  these  principles  to  the  case  un- 
der consideration,  we  are  of  the  opinion  that 
the  evidence  of  the  plalntlfFs  was  Insnfldcient 
to  entitle  them  to  tlie  relief  sought,  and  there- 
fore the  court  was  fully  Justified  In  dissolving 
the  temporary  injunction.  The  Judgment  of 
[he  court  l>elow  is  therefore  afllrme<l.  All 
the  Justices  concurring,  except  Bl'RFORD, 
C.  J.,  who  tried  the  case  in  the  court  below, 
not  sitting. 


GUTHRIE    NAT.    BANK    v.    FIDELITY   & 
DEPOSIT  CO.  OF  MARYLAND.* 

(Supreme  Court  of  Oklahoma.     Sept.  3,  1904.> 

INDEMNITY    BOND— APPLICATION— WABBANTIES 
— WHAT  ABE  SOT. 

1.  Statements  and  representations  made  to  an 
irdpmnity  company  for  the  purpose  of  inducing 
said  company  to  execute  a  bond  for  hire,  guar- 
antying the  faithful  discharge  of  the  duties  of 
an  employe,  will  not  be  construed  to  be  warran- 
ties unless  the  language  used  is  not  capable  of 
any  other  interpretation. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  the  Guthrie  National  Bank 
against  the  Fidelity  &  Deposit  Company  of 
Maryland.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Dale  &  Bierer,  for  plaintiff  In  error. 
Charles  R.  Miller  and  Lawrence  &  Huston, 
for  defendant  in  error. 

BURWELL,  J.  W.  T.  Phillips  was  em- 
ployed by  the  Guthrie  National  Bank  as 
iMJokkeeper,  and,  for  the  purpose  of  inducing 
tlie  Fidelity  &  Deposit  Company  to  guaranty 
the  faithful  discharge  of  his  duties,  its  presi- 
dent answered  certain  questions;  and  these 
<|uestlon8,  and  the  answers  thereto,  being  in 
writing,  were  to  be  deemed  the  basis  for  the 
hand.  And  the  question  here  presented  is. 
are  these  answers  to  be  construed  as  mere 
representations,  or  are  they  absolute  warran- 
ties? We  will  consider  but  three  of  these 
questions.  They  are  as  follows:  Question. 
"Has  he  (Phillips)  kept  his  accounts  correct- 
ly, and  made  proper  settlements  for  all  cash 
and  securities  Intrusted  to  his  care?'*  An- 
swer. "Yes."  Question.  "At  what  date  and 
by    whom   were   applicant's   books   and   ac- 

•RebearlDg  denied  January  9,  1903. 


counts  (including  cash,  securities,  and  vouch- 
ers. If  any)  last  inspected  and  examined?" 
Answer.  "November  15,  18!)9.  by  McDonald." 
Question.  "Were  they  at  the  time  In  every 
respect  correct,  and  proper  securities  on  band 
to  balance?"  Answer.  "Yes."  These  an- 
swers were  made  in  good  faith  by  the  presi- 
dent of  the  bank,  but  the  real  fact  was  that 
Phillips  at  that  very  time  was  short  with  the 
bank  some  $470,  for  funds  which  he  had  em- 
bezzled. The  questions  were  printed  on  a 
blank  furnished  by  the  defendant  company, 
and  at  the  top  of  the  blank  is  a  provision  tliat 
"the  company  desires  to  have  answers  to  the 
following  questions,  and  these  answers  will 
be  taken  as  the  basis  of  the  bond,  if  Issued." 
And  then  the  last  provision  in  this  same  in- 
strument is  as  follows:  "It  Is  agreed  that 
the  above  answers  are  to  be  taken  as  condi- 
tions precedent  and  as  the  basis  of  the  said 
bond  applied  for,  or  any  renewal  or  continu- 
ation of  the  same  that  may  be  issued  by  the 
Fidelity  and  DeiMsIt  Company  of  Maryland 
to  the  undersigned  upon  the  person  above 
named."  And  the  bond  itself  provides: 
"Whereas  the  Guthrie  National  Bank,  Guth- 
rie, O.  T.,  hereafter  called  the  'Employer,'  is 
employing  or  Intends  to  emplo.v  certain  per- 
sons In  the  capacity  of  president,  cashier. 
l>ookkeeper,  etc.  (as  per  sche<lule  attache<l). 
which  persons  are  hereafter  called  the  'Em- 
ployes,' and  has  filed  with  the  Fidelity  and 
Deposit  Company,  of  Maryland,  hereinafter 
called  the  'Company,'  certain  statements  and 
declarations  in  writing,  relative  to  the  duties 
and  accounts  of  said  employ(>s,  which,  to- 
gether with  any  statements  or  declarations 
in  writing,  made  by  the  Employer,  and  re- 
quired by  or  lodged  with  tlie  company,  do 
and  shall  constitute  the  basis  of  this  con- 
tract, or  any  continuation  thereof." 

The  learned  trial  court  held  that  these  dif- 
ferent provisions  made  the  answers  given  by 
the  president  of  the  bank  absolute  warran- 
ties, and  counsel  for  the  defendant  have  cited 
a  long  list  of  cases  (all  of  which  we  have 
examined)  to  support  this  position;  but  we 
are  fully  persuaded  that  the  answers  refer- 
red to  were  merely  representations,  and  that 
the  liability  of  the  company  does  not  depend 
upon  tlie  absolute  truth  of  such  answers. 
The  defendant  company  in  this  case  occupies 
the  same  relation  to  the  plaintiff  that  an  in- 
surance company  does  to  an  Insured  person, 
and  the  bond  In  question  will  be  measured 
by  the  same  rules  applicable  to  an  insurance 
policy.  And  it  Is  a  settled  rule  that  courts 
will  not  interpret  such  statements  and  rep- 
resentations to  be  warranties  unless  the  lan- 
guage is  capable  of  no  other  construction, 
and,  on  the  trial  of  the  case  below,  if  the 
defendant  sought  to  take  advantage  of  the 
untruthfulness  of  the  answers,  it  should  have 
pleaded  and  proven  not  only  that  the  answers 
were  not  true,  but  that  the  president  of  the 
bank  knew,  or.  In  the  light  of  all  of  the  facts 
and  circumstances,  ought  reasonably  to  have 
known,  that  they  were  false.    This  view  of 
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the  law  Is  supported  by  able  authority.  In 
tbe  case  of  Dunbar  Price  and  another  v. 
Pbopnix  Mutual  Life  Insurance  Company,  17 
Minn.  497  (Gil.  473),  10  Am.  Kep.  1G6.  it  is 
said:  "A  policy  of  life  insurance  contained  a 
provision  that  'If  any  of  the  declarations  or 
statements  made  in  the  application  for  this 
policy,  upon  the  faith  of  which  this  policy  is 
Issued,  shall  be  found  In  any  reject  untrue, 
then  and  in  every  such  case,  the  policy  shall 
be  null  and  void.'  The  application  contained 
tbe  following  language:  'It  is  hereby  declar- 
ed that  the  above  are  fair  and  true  answers 
to  the  foregoing  questions,  and  it  Is  acknowl- 
edged and  agreed  by  the  undersigned  that 
the  application  shall  form  the  basis  of  the 
contract  for  insurance,  and  that  any  untrue 
or  fraudulent  answers,  any  suppression  of 
facts  or  neglect  to  pay  the  premium  on  or 
before  the  day  it  becomes  due,  shall  and  will 
render  the  policy  null  and  void,  and  forfeit 
all  payments  made  thereon.'  Held,  that  the 
answers  are  representations,  not  warranties, 
and  therefore  their  untruth  (if  untrue)  is  a 
matter  of  defense  to  be  pleaded  and  proved 
by  the  defendant"  Citing  authorities.  And 
the  Supreme  Court  of  Kansas,  in  the  case  of 
Northwestern  Mutual  Life  Insurance  Com- 
pany T.  Woods,  39  Pac.  189,  states  the  rule 
even  more  favorably  to  the  plaintiCT  than  that 
quoted  from  the  Minnesota  court  Tbe  case 
of  Moulor  v.  American  Life  Insurance  Com- 
pany, 111  U.  S.  335,  4  Sup.  Ot.  466,  28  L.  Ed. 
447,  is  In  point  The  application  contained 
the  following  provisions:  "It  is  hereby  de- 
clared and  warranted  that  the  above  are  fair 
and  true  answers  to  the  foregoing  questions; 
and  it  is  acknowledged  and  agreed  by  the 
undersigned  that  this  application  shall  form 
part  of  the  contract  of  insurance,  and  that  if 
there  be  in  any  of  tbe  answers  herein  made, 
any  untrue  or  evasive  statements,  or  any 
misrepresentations  or  concealment  of  facts, 
then  any  policy  granted  upon  the  application 
shall  be  null  and  void,  and  all  Judgments 
made  thereon  sliall  be  forfeited  to  the  com- 
pany. And  it  is  further  agreed  that  if  at  any 
time  hereafter  the  company  shall  discover 
that  any  of  said  answers  or  statements  are 
untrue  or  evasive,  or  that  there  has  been  any 
concealment  of  facts,  then,  and  in  every  such 
case,  the  company  may  refuse  to  receive  fur- 
ther premiums  on  any  policy  so  granted  upon 
this  application,  and  said  policy  shall  be  null 
and  void,  and  payments  forfeited  as  afore- 
said." Tbe  language  used  in  these  contracts 
is  very  much  stronger  than  the  provisions  of 
tbe  CMitracts  in  tbe  case  we  are  now  consid- 
ering, but,  notwithstanding  the  almost  posi- 
tive stipulation,  Justice  Harlan  said:  "There 
is,  to  say  the  least,  ground  for  serious  doubt 
as  to  whether  tbe  company  intended  to  re- 
quire, and  the  insured  Intended  to  promise  an 
exact.  literal  fnlflllment  of  all  tbe  declara- 
tions embodied  in  the  application.  •  •  • 
The  doubt  as  to  the  intention  of  the  parties 
must,  according  to  the  settled  doctrines  of 
the  law  of  insurance,  recognized  in  all  the 


adjudicated  cases,  be  resolved  against  tbe 
party  whose  language  it  becomes  necessary 
to  interpret.  The  construction  must  there- 
fore prevail  which  protects  the  insured 
against  the  obligations  arising  from  a  strict 
warranty."  See,  also,  Phoenix  Life  Insur- 
ance Co.  v.  Rnddin,  120  U.  S.  183,  7  Sup.  Ct. 
500,  30  L.  Ed.  644. 

It  is  said  that,  if  the  answers  of  the  presi- 
dent of  the  bank  had  stated  the  truth,  the 
company  would  not  have  executed  the  bond. 
This  is  undoubtedly  true,  but  it  is  also  equal- 
ly true  that,  if  be  had  actually  known  the 
facts,  he  would  not  have  paid  the  company 
the  premium  for  the  bond — he  would  not 
have  employed  Phillips  at  all.  The  purpose 
ot  asking  the  questions  was  to  find  what 
otliers,  and  particularly  his  employer,  knew 
about  him.  It  is  true  that  the  bank  could 
have  discovered  Phillips'  shortage  if  it  had 
checked  up  the  books  of  the  bank  with  that 
object  in  view,  but  the  suspicions  of  the  offi- 
cers of  the  bank  had  never  been  aroused. 
The  books  were  checked  up  in  the  ordinary 
course  of  business,  as  such  books  usually 
are;  and  the  bank  bad  a  right  to  assume  that 
his  accounts  were  kept  correctly,  in  the  ab- 
sence of  some  fact  tending  to  arouse  suspi- 
cion that  would  be  sufficient  to  put  it  upon 
inquiry.  The  company,  it  is  true,  as  was 
said  in  the  oral  argument  of  this  case,  in- 
tended to  bond  an  honest  man,  and  it  used 
tbe  means  at  command  to  satisfy  Itself  of 
the  honesty  of  PhilUpg  before  executing  the 
bond;  but  the  bank,  as  far  as  the  record 
shows,  gave  the  company  all  of  the  informa- 
tion it  had,  and  paid  it  for  the  assumption 
of  the  risk,  and  now,  loss  having  been  sus- 
tained, the  company  will  not  be  relieved  on 
the  ground  that  the  answers  are  warranties, 
in  the  absence  of  express  provisions  fixing 
them  as  such.  The  trial  court  ought  not  to 
have  taken  the  case  away  from  the  Jury. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  lower  court  is  hereby  reversed, 
at  the  cost  of  the  appellee,  and  the  case  re- 
manded for  a  new  trial  In  conformity  with 
the  views  herein  expressed.  All  of  the  Jus- 
tices concurring,  except  BITRFORD,  C.  J., 
who  tried  the  case  l)elow,  not  sitting,  and 
PANCOAST,  J.,  absent. 


LOGAN  V.  OKLAHOMA  MILL  CO.* 
(Supreme  Court  of  Oklahoma.     Sept.  3,  1904.) 

JOINT  TENANTS — CAPACITY  TO   SUE— FBACD— 
PRACTICE. 

1.  An  objection  that  one  has  no  legal  capacity 
to  sue  goes  to  his  right  to  maintain  a  suit  at 
all — as.  for  instance,  that  he  is  an  idiot,  an  in- 
sane person,  a  minor,  etc. — and  does  not  include 
the  objection  that  the  action  is  not  prosecuted 
in  the  name  of  the  real  party  in  interest. 

2.  G.  H.  Logan  and  R.  C.  Brennen  bought 
land,  and  had  it  conveyed  to  themselves  jointly. 
Biennen  farmed  the  land  to  wheat,  Logan  pay- 
ing for  half  of  his  time  and  half  of  the  expense 
incident  to  raising  the  wheat  and  marketing  the 
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same.  Held,  that  these  facts.  In  the  absence  of 
an  agreement  to  that  effect,  do  not  constitute  a 
partnership,  but  that  the  parties  were  simply 
joint  owners  of  the  land  and  crops,  and  the  fact 
that  Rrennou  sold  all  of  the  wheat  raised  on  the 
land  for  the  year  1901  to  the  appellee,  under  an 
a^eement  that  it  should  be  applied  on  his  son's 
debt  to  appellee,  did  not  prevent  Logan  from 
maintaining  a  suit  against  the  appellee  for  his 
share  of  the  wheat,  as  the  agreement  between 
the  appellee  and  Brennen  was  a  fraud  against 
him,  the  appellee  being  in  possession  of  such 
facts  and  circumstances  as  charged  him  with 
knowledge  of  Logan's  interest  in  the  wheat;  but, 
even  if  not  in  possession  of  such  facts  and  cir- 
cumstances, the  plaintiff  should  recover,  be- 
cause the  defendant,  not  having  parted  with 
anything  of  value  at  the  time  it  received  the 
wheat,  was  in  no  worse  position  than  when  it 
bought  it,  and  therefore  should  have  returned 
the  wheat  to  Logan,  or  paid  him  the  contract 
price  therefor. 
iSyllabus  by  the  Court) 

Error  from  District  Court,  Kingfisher  Conn- 
ty ;   before  Justice  O.  F.  Irwin. 

Action  by  G.  II.  Logan  against  the  Oklabo- 
ma  Mill  Company.  Judgment  for  defendant; 
and  plaintiff  brings  error.    lieversed. 

W.  W.  Noffsinger,  for  plaintiff  In  error. 
P.  S.  Nagle  and  W.  A.  McCartney,  (or  de- 
fendant in  error. 

BUUW'ELL,  J.  G.  H.  Logan  and  R.  O. 
Brennen  bought  two  f.arms,  and  had  the  ti- 
tles conveyed  to  themselves  jointly.  During 
the  three  or  four  years  that  they  owned  the 
land,  Brennen  farmed  it  to  wheat,  Logan 
paying  for  half  of  his  time  and  half  of  the 
expenses.  Brennen  each  year  sold  the  wheat 
to  the  defendant  in  error,  collecting  the  mon- 
ey for  the  same,  and  paid  Logan  his  half, 
except  for  the  year  1901,  which  is  in  contro- 
versy in  this  action.  The  evidence,  we  think, 
also  shows  that  the  defendant  was  in  posses- 
sion of  facts  which  would  charge  him  with 
notice  of  the  arrangement  between  Logan  and 
Brennen.  In  June  or  July  of  1901  Brennen 
sold  to  the  defendant  some  2,000  bushels  of 
■wheat  which  was  grown  on  the  Logan  and 
Brennen  farm,  and  the  defendant  contends 
that  he  aprreed  to  apply  the  wheat  on  the 
payment  of  a  debt  from  his  son  to  the  mill, 
while  Brennen  testified  that  he  agreed  to 
apply  only  his  half  of  the  wheat  to  the  pay- 
ment of  his  son's  debt  Tickets  to  the 
amovmt  of  $500  were  surrendered  and  applied 
in  that  way,  and  the  other  tickets  for  948 
bushels,  amounting  to  $455.04,  were  by  Bren- 
nen turned  over  to  Mr.  Logan,  who  presented 
them  for  payment,  and  the  defendant  refused 
to  take  them  up,  and  assigned  as  a  reason 
that  the  wheat  was  to  be  applied  on  the  debt 
of  Brennen's  son.  In  fact,  the  defendant 
had  declined  to  pay  Brennen  the  amount  of 
the  Logan  tickets  before  they  were  turned 
over  to  Logan,  and  gave  that  as  a  reason 
therefor.  Logan  then  commenced  this  suit, 
alleging  that  he  had  sold  and  delivered  to 
defendant  948  bushels  of  wheat  at  48  cents 
per  bushel,  and  that  there  was  still  due  and 
unpaid  therefor  the  sum  of  $455.04.  The 
answer  was  a  general  denial.    Ou  this  state 


of  facts  the  trial  court  found  for  the  defend- 
ant, and  taxed  the  costs  to  the  plaintiff,  who 
appeals  to  this  court 

There  is  only  one  question  of  fact  on  which 
the  witnesses  do  not  practically  agree,  and 
that  is  as  to  whether  Brennen  agreed  at  the 
time  he  sold  the  wheat  that  all  of  it  should 
be  applied  to  the  payment  of  bis  son's  debt ; 
but,  as  the  court  found  generally  for  the  de- 
fendant, we  will  give  it  the  benefit  of  that 
finding,  and  assume  that  Bromen  did  agi-ee 
to  apply  all  of  the  wheat  to  the  payment  of 
the  prior  debt  of  his  son.  Under  these  facts 
the  rights  of  the  parties  must  be  determined. 

It  is  first  contended  by  the  defendant  that 
the  plaintiff  had  no  legal  capacity  to  sue, 
because  Logan  and  Brennen  were  partners, 
and  suit  could  only  be  maintained  by  them 
as  such.  An  objection  that  the  plaintiff  has 
no  legal  capacity  to  sue  goes  to  the  author- 
ity of  the  plaintiff  to  maintain  a  suit  at  all 
— as,  for  instance,  that  he  la  an  idiot,  a  lu- 
natic, or  a  minor,  etc. — and  will  not  Include 
the  objection  that  the  action  is  not  brought 
in  the  name  of  the  real  party  in  interest 
The  record  nowhere  discloses  that  the  plain- 
tiff was  suffering  from  any  legal  disability; 
hence  the  position  is  not  tenable. 

This  brings  us  to  a  consideration  of  the 
legal  status  of  Logan  and  Brennen,  and.  In 
presenting  this  matter,  the  appellee  insists 
that  Logan  and  Brennen  were  partners,  while 
the  appellant  maintains  that  they  were  ten- 
ants In  common.  It  is  sometimes  quite  dif- 
ficult to  determine  whether  persons  are  ten- 
ants in  common  or  partners,  but,  when  meas- 
ured by  the  rules  laid  down  by  the  law 
writers,  the  case  at  bar  can  be  classified, 
leaving  no  room  for  reasonable  doubt  It 
has  long  since  been  the  settled  law  that  per- 
sons may  be  Joint  owners  of  real  estate  or 
other  property,  and  not  be  partners.  In  oth- 
er words.  Joint  ownership  does  not  neces- 
sarily mean  partnership.  In  Lindley  on 
Partnershljw,  vol.  1,  bottom  of  page  122,  it  is 
said:  "No  partnership  necessarily  subsists 
amongst  persons  to  whom  property  descends, 
or  Is  given  Jointly  or  in  common ;  and,  even 
If  several  persons  agree  to  buy  property  to 
hold  Jointly  or  in  common,  although  by  the 
purchase  they  become  co-owners,  they  do  not 
become  partueri<,  unless  that  also  was  their 
intention."  The  Supreme  Court  of  Illinois, 
in  the  case  of  Ryhlner  et  al.  v.  Felckert,  92 
III.  305,  34  Am.  Kep.  130,  had  occasion  to  con- 
sider the  effect  of  naming  two  persons  as 
payees  in  a  note ;  and  it  was  there  held  that 
the  more  fact  that  a  note  ran  to  Charles 
and  William  Felckert,  did  not,  as  a  matter 
of  law,  authorize  the  public  to  assume  that 
they  were  partners,  and  that  it  required  the 
indorsement  of  both  to  effect  a  legal  trans- 
fer. The  Supreme  Court  of  California,  in 
Quackenbush  v.  Sawyer,  54  Cal.  430,  stated 
the  r»ile  as  follows:  "A  mere  Joint  ownership 
in  personal  property  does  not  constitute  a 
partnership;  nor  was  a  partnership  created 
by  an  agreement  to  divide  the  income  of  a 
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business  carried  on  by  a  third  party  with  the 
Joint  proijerty  of  the  plaintiff  and  defendant, 
and  paid  to  the  latter  for  the  Joint  use  of 
himself  and  the  plaintiff."  One  of  the  tests 
of  a  partnership  is:  Can  either  party  sell 
his  part  of  the  property  or  thing  in  ques- 
tion, and  his  grantee  compel  recognition  of 
bis  rights?  If  lie  can,  then  it  is  not  a  part- 
nership, as  one  cannot  pwchase  the  inter- 
est of  one  partner  in  a  business,  and  then 
compel  the  other  partner,  against  his  will, 
to  continue  the  business  with  him.  See 
Kent's  Commentaries,  rol.  S,  star  page  23, 
and  volume  4,  star  page  3(38  et  seq.  It  can- 
not reasonably  be  contentled  that  the  gran- 
tee of  Logan  or  Brennen,  either  of  the  wheat 
or  land,  would  not  have  the  same  rights  as 
his  grantor.  There  was  no  express  agree- 
ment of  partnership  between  Logan  and  Bren- 
nen. and  the  facts  do  not  Justify  an  infer- 
ence of  partnership.  They  were  Joint  own- 
ers of  the  land,  and  each  was  interested  in 
reaping  the  fruits  of  his  Investment;  and. 
In  order  to  get  some  returns  from  the  land, 
Brennen  farmed  the  land  to  wheat,  and 
Logan  paid  him  for  his  services.  Each  own- 
ed half  of  the  wheat  and  neither  could  sell 
the  half  which  belonged  to  the  other  without 
his  consent.  This  consent,  however,  Bren- 
nen had,  and.  In  selling  Logan's  half  of  the 
wheat,  he  acted  as  his  agent;  and,  were 
this  a  case  where  the  defendant  or  Logan 
must  suffer  on  accoimt  of  some  wrongful  act 
of  Brennen,  of  course,  the  loss  would  fall 
on  Logan,  but  that  is  not  the  case.  The  de- 
fendant was  in  possession  of  such  facts  and 
circumstances  os  to  charge  it  with  knowl- 
edge of  the  arrangement  between  Logan  and 
Brennen,  but,  even  if  it  were  not,  the  wheat 
actually  belonged  to  Logan,  and  the  defend- 
ant did  not  part  with  any  valuable  thing  to 
get  it;  and  it  should  be  compelled  to  either 
pay  for  the  wheat  or  return  it,  and,  upon 
failure  so  to  do,  Logan  could  sue  and  recover 
its  value.  Goell  r.  Morse  and  others,  126 
Mass.  480. 

Under  the  facts  In  this  case,  the  plaintiff 
ought  to  have  recovered.  The  Judgment  of 
the  lower  court  is  hereby  reversed,  and  Judg- 
ment Is  hereby  rendered  for  the  plaintiff  for 
$455.04,  with  interest  at  7  per  cent  thereon 
since  October  15,  1901.  Costs  taxed  to  ap- 
pellee. All  of  the  Justices  concurring,  ex- 
cept IRWIN,  J.,  who  presided  at  the  trial 
below,  not  sitting. 


(M  Okl.  M.) 

PRICE  et  al.  ▼.  WINN-EBAGO  NAT.  BANK.* 

(Supreme  Court  of  Oklahoma.    Sept.  1,  1904.) 

ACTION    ON    NOTE— -DEFENSES — FRAUD— EVI- 

DBNCB  OF  TITLE — COMPOSITION  WITH 

CBEDITOBS. 

1.  This  court  will  not  enforce  a  defense  of 
fraud  to  set  aside  a  written  instrument  when 
the  party  making  such  defense  is  shown  to  be 
the  principal  party  in  perpetrating  the  fraud. 


*R«hearlnc  denied  January  t,  IMS. 


and  where  the  proof  is  doubtful  as  to  the  other 
party  havine  knowledge  of  such  fraud.  In  such 
case  the  rule  that  he  who  seeks  equity  must 
come  with  clean  hands  will  be  enforced. 

2.  The  mere  possession  of  a  negotiable  instru- 
ment payable  to  order,  and  properly  indorsed, 
is  prima  facie  evidence  that  the  holder  is  the 
owner  thereof ;  that  he  acquired  the  same  in 
good  faith,  for  full  value,  in  the  usual  course 
of  business,  before  maturity,  without  notice  of 
any  circumstances  that  would  impeach  its  valid- 
ity, and  that  he  is  entitled  to  recover  upon  it 
the  full  face  value  as  against  any  of  the  antece- 
dent parties ;  and  where  the  maker  of  such  an 
instrument  so  indorsed  and  held  claims  that  the 
holder  of  the  instrument  is  not  the  holder  for 
value,  it  devolves  upon  the  maker  to  prove  the 
same. 

.3.  The  rule  is,  if  the  ijerson  against  whom 
fraud  is  alleged  should  be  proven  to  have  been 
guilty  of  it  m  any  number  of  instances,  still, 
if  the  particular  act  sought  to  be  avoided  be 
not  shown  to  be  tainted  with  fraud,  it  cannot 
be  affected  with  the  other  frauds,  unless  in  some 
way  or  other  it  be  connected  with  or  form  part 
of  them. 

4.  It  is  a  well-recognized  rule  in  composition 
that  the  debtor  and  creditors  must  agree  upon 
a  basis  of  settlement.  The  rule  cutting  off  un- 
derhand agreements  in  cases  of  joint  and  gen- 
eral compositions  as  a  fraud  upon  the  other 
coinpoundinK  creditors,  and  because  such  agree- 
n^ents  ai-e  subversive  of  sound  morals  and  pub- 
lic policy,  has  no  application  to  a  case  where 
ench  creditor  acts  not  only  for  himself,  but  in 
opposition  to  every  other  creditor;  all  equally 
rel.ving  on  their  vigilance  to  gain  priority, 
which,  if  obtained,  each  being  entitled  to  have 
satisfaction,  cannot  be  questioned. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; before  Justice  B.  F.  Burwell. 

Action  by  the  Winnebago  National  Bank 
against  Seymour  S.  Price  and  Leta  J.  Price. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Atlirmed. 

On  the  ICth  day  of  October,  1900,  the  de- 
fendant in  error,  the  Winnebago  National 
Bank,  filed  its  petition  in  the  district  court 
of  Oklahoma  county,  Okl.  T.,  against  the 
plaintiffs  in  error,  Seymour  S.  Price  and  Leta 
J.  Price,  asking  a  Judgment  against  the  said 
plaintiffs  in  error  for  the  sum  of  $1,085,  with 
interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  the  19th  day  of  August,  1000, 
on  a  certain  promissory  note  executed  by 
said  plaintiffs  in  error,  payable  to  the  order 
of  J.  D.  White,  trustee,  for  said  amount  and 
signed  by  said  plaintiffs  in  error  (a  copy  of 
the  note  is  set  out  in  said  petition),  and  also 
asking  the  foreclosure  of  a  certain  mortgage 
deed  executed  by  the  plaintiffs  in  error  to  J. 
D.  White,  trustee,  to  secure  the  payment  of 
said  note,  said  mortgage  deed  being  on  the 
following  described  property:  Lot  thirty-one 
(.31),  in  block  five  (5),  in  the  city  of  Oklahoma, 
Oklahoma  county,  territory  of  Oklahoma. 
Said  note  contained  the  following  indorse- 
ment on  the  back  thereof:  "Pay  to  the  or- 
der of  the  Emerson  Manufacturing  Company. 
J.  D.  White,  Trustee.  Pay  Winnebago  Na- 
tional Bank.  Emerson  Manufacturing  Com- 
pany.   C.  D.  Braitingham,  Sec."    On  Pebru- 
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ary  4,  1^1,  the  plaintiffs  In  error  filed  their 
answer,  as  follows:    First,  denial  of  signa- 
ture and  execution  of  note  and  mortgage,  de- 
nying assignment  before  maturity;    second, 
that  one  of  the  signers — Seymour  S.  Price — 
was  mentally  incapacitated  from  signing  the 
note  and  mortgage;  third,  want  of  considera- 
tion;  fourth,  note  and  mortgage  was  given 
as  collateral  security  for  debt  of  Farmers' 
Hardware  &  Implement  Company.    To  this 
answer  a  reply  of  general  denial  was  filed. 
Afterwards,  on  the  25th  day  of  May,  1903, 
leave  being  first  had  and  obtained,  plaintiffs 
In  error  filed  their  amended  answer.    The 
first  ground  of  defense  In  the  amended  an- 
swer was  payment  of  the  note  by  note  of  one 
Carroll  C.  Marsh  to  H.  G.  Balrd,  which  was 
by  plaintiff  collected,  and  applied  to  the  pay- 
ment of  the  note  In  suit  here;    second  de- 
fense, note  was  given  as  composition  with 
creditors,  while  debtor  was  insolvent,  and  in 
fraud  of  other  creditors,  and  therefore  in- 
valid.   To  this  amended  answer  a  reply  of 
general  denial  was  filed.    The  plaintiff  intro- 
duced its  note  and  mortgage  regularly  and 
duly  Indorsed;    also  Introduced  the  evidence 
of  Mr.  Feller  and  Mr.  McMechan  as  to  cer- 
tain erasures  that  appeared  on  the  face  of 
the  note  and  mortgage,  after  which  the  note 
and  mortgage  was  admitted  by  the  court. 
Defendants  then,  over  the  objection  of  plain- 
tiff, were  permitted  to  cross-examine  plain- 
tiff's witnesses,  and  Introduced  evidence  In 
their  behalf  showing  the  circumstances  sur- 
rounding the  execution  of  the  note  and  mort- 
gage, and  the  consideration  thereof.    From 
•ucfa  evidence  it  appears.  In  substance,  that 
'the  Farmers'  Hardware  &  Implement  Com- 
pany was  organized  as  a  corporation  with  a 
'.capital  stock  of  $10,000;    that  Seymour  8. 
Price  was  one  of  the  directors   and  chief 
stockholder  and  president  of  this  corporation ; 
'that   they   became   Indebted   to    divers   and 
sundry  persons  to  the  amount  of  about  $18,- 
JSOO,  or  18,600  In  excess  of  the  amount  of  their 
Icapital  stock,  and  that  such  Indebtedness  was 
created  while  Price  and  one  Balrd  were  di- 
rectors of  the  said  corporation;  that  among 
the  creditors  to  whom  they  were  Indebted 
were    the    Newton    Wagon    Company,    the 
Grand  Detour  Plow  Company,  and  the  Emer- 
son   Manufacturing    Company.      The    total 
amount  of  the  Indebtedness  to  these  three 
companies  at  the  time  of  the  execution  of 
the  note  and  mortgage  was  $4,256.71;    that 
the  Standard  Implement  Company  was  a  cor- 
poration organized  by  these  three  corpora- 
tions, with  its  headquarters  at  Kansas  City, 
Mo.,  and  acted   as  the  sales  and  collection 
agent  of  the  three  corporations ;    that  Mr. 
Feller,  of  the  firm  of  Kames,  New,  Hall    A 
Krauthoff,  attorneys  at  law,  at  Kansas  City, 
Mo.,  came  to  Oklahoma  for  the  purpose  of 
adjusting  these  three  claims ;  that  other  cred- 
itors had  brought  suit  in  the  district  court  of 
Oklahoma    county,    territory    of    Oklahoma, 
against  the  Farmers'  Hardware  &  Implement 
Company,  to  collect  claims,  and  had  had  a 


receiver  appointed  for  the  assets  of  the  Far- 
mers' Hardware  &  Implement  Company. 
Feller,  representing  the  three  companies 
named,  instituted  proceedings  in  bankruptcy 
against  the  Farmers'  Hardware  &  Implement 
Company  in  the  United  States  Court  at  Ara- 
pahoe, Okl.  T.,  and  was  seeking  to  make 
Price  and  the  other  directors  responsible  in- 
dividually for  the  debt  of  the  corporation  un- 
der general  section  958,  p.  233,  of  the  Stat- 
utes of  Oklahoma  of  1893,  for  creating  debts 
beyond  their  subscribed  capital  stock.  At 
this  juncture  Mr.  Price,  one  of  the  plaintiffs 
in  error,  entered  into  a  contract  with  one  J. 
H.  Wheeler,  president  of  the  Bank  of  Com- 
merce, of  Oklahoma  City,  whereby  Wheeler 
was  to  furnish  the  money  for  the  purpose  of 
buying  up  the  claims,  a  list  of  which  claims 
was  furnished  by  Price,  and  attached  to  the 
contract.  Among  these  claims  were  the  Em- 
erson Manufacturing  Company,  of  Rockford, 
111.,  Sl.089.00;  the  Newton  Wagon  Company, 
Batavia,  111.,  $1,077;  the  Grand  Detour  Plow 
Company,  Dixon,  III.,  $2,104;  and  the  Stand- 
ard Implement  Company,  Kansas  City,  Mo., 
$1,023— making  a  total  amount  of  $5,293.  It 
was  also  further  agreed  between  Price  and 
Wheeler  that  Price  was  to  assist  Wheeler  in 
purchasing  all  of  the  claims  against  the 
Farmers'  Hardware  &  Implement  Company 
then  outstanding  for  a  sum  not  to  exceed  60 
per  cent,  thereof.  It  was  further  shown  by 
the  evidence  that,  in  order  to  get  the  money 
from  the  bank,  it  was  agreed  that  Feller  as- 
sign the  $4,25(;.71,  the  amount  of  his  claim, 
to  Welch,  and  receive  $2,518.30;  that,  in  or- 
der to  procure  more  cash  to  pay  on  these 
claims.  Price  executed  a  note  signed  by  the 
Farmers'  Hardware  &  Implement  Company 
to  the  Standard  Implement  Company  for  $1,- 
089.90,  and  transferred  that  to  Welch,  receiv- 
ing thereon  $663.41,  which  was  applied,  and 
this  made  the  cash  payment  $3,171.71,  leav- 
ing a  balance  due  of  $1,085,  for  which  this 
note  and  mortgage  were  given;  making  in 
all  $4,256.71,  the  exact  amount  of  the  orig- 
inal claims  represented  by  Feller.  It  was 
further  agreed  between  said  Wheeler  and 
said  Price  that  Wheeler  was  to  pay  to  said 
Price  all  of  the  profits  arising  from  the  dis- 
counting of  said  claims  after  deducting  from 
said  profits  $760,  which  was  to  be  in  full  for 
the  services  of  said  Wheeler  and  for  his  In- 
vestments, and  that  all  of  the  remaining  prof- 
its on  said  transactions,  and  discounts  should 
go  to  the  said  Price  for  his  services  and  other 
considerations  and  agreements  made  by  him 
herein.  After  hearing  all  the  evidence  In 
the  case,  the  court  found  the  Issues  in  favor 
of  the  plaintiff,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  principal  sum 
of  $1,085,  with  Interest  thereon  from  the  19th 
day  of  August,  1900,  and  a  decree  of  fore- 
closure of  the  mortgaged  deed;  to  all  of 
which  defendants  excepted,  motion  for  re- 
hearing having  been  overruled,  and  exceptions 
saved,  and  the  case  is  brought  here  for  re- 
view. 
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Jas.  L.  Brown  and  3.  W.  Johnson,  (or  plain- 
tiffs In  error.  R.  G.  Hays  and  Selwyn  Doug- 
lass, for  defendant  in  error. 

IRWIN,  J.  (after  stating  the  facts).  As 
all  of  the  defenses  set  up  in  defendants'  an- 
swer were  questions  of  fact,  with  the  ex- 
ception of  two,  and  as  the  court  has  decided 
adversely  to  the  defendants  in  the  court  be- 
low, plaintiffs  in  error  here,  and  as  the  evi- 
dence reasonably  tends  to  support  such  find- 
ing, this  court  will  only  direct  its  attention 
to  the  two  defeases  which  involve  questions 
of  law. 

1.  That  the  note  and  mortgage  was  ob- 
tained by  fraud.  The  note  and  mortgage 
appear  to  be  perfectly  regular  on  their  face. 
The  note  seems  to  have  been  properly  and 
regularly  Indorsed  before  maturity,  and  we 
take  the  rule  to  be  well  established  that  the 
mere  possession  of  a  negotiable  instrument 
payable  to  order,  and  pnqierly  indorsed,  is 
prima  fade  evidence,  first,  that  the  holder  is 
the  owner  thefeof ;  second,  that  he  acquired 
the  same  in  good  faith,  for  full  value,  in  the 
usual  course  of  business,  before  maturity, 
and  without  notice  of  any  circumstances  that 
would  impeach  its  validity ;  third,  that  he  is 
entitled  to  recover  upon  it  full  face  value 
as  against  any  of  the  antecedent  parties; 
and,  fourth,  where  the  maker  of  such  an  in- 
strument so  Indorsed  and  held  claims  that 
the  holder  of  the  instrument  is  not  the  hold- 
er for  value,  it  devolves  upon  the  maker  to 
prove  the  same.  Mann  v.  National  Bank,  34 
Kan.  746,  10  Pac.  150.  Now,  the  claims 
sought  to  be  discounted  by  the  agreement  be- 
tween the  plaintiff  in  error  Price  and  Wheel- 
er, as  shown  by  the  agreement  and  evidence, 
were  claims  which,  under  the  laws  of  this 
territory,  plaintiff  in  error  would  be  per- 
sonally liable  for.  Section  958,  p.  233,  St. 
Okl.  1893,  reads  as  follows:  "The  directors 
of  corporations  must  not  make  dividends  ex- 
cept from  the  surplus  profit  arising  from  the 
business  thereof,  nor  must  they  divide,  with- 
draw, or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock;  nor 
must  they  create  debts  beyond  their  sub- 
scribed capital  stock,  or  reduce  or  increase 
their  capital  stock,  except  as  specially  pro- 
vided by  law.  For  a  violation  of  the  pro- 
visions of  this  section,  the  directors  under 
whose  administration  the  same  may  have 
happened  (except  those  who  may  have  caused 
their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  directors  at  the 
time,  or  were  not  present  when  the  same  did 
happen),  are,  in  their  Individual  and  private 
capacit.v,  jointly  and  severally  liable  to  the 
corporation,  and  to  the  creditors  thereof." 
Under  this  section,  not  only  the  Farmers' 
Hardware  ft  Implement  Company  was  liable 
for  these  debts,  t>ut  Price,  as  one  of  the  di- 
rectors, was  responsible,  because  of  the  con- 
tracting of  debts  In  excess  of  the  amount  of 
the  subscribed  capital  stock;  and  the  settle- 
ment of  this  liability  is  an  adequate  consid- 


eration for  the  execution  of  the  note  and 
mortgage.  Now,  if  any  fraud  was  perpetrat- 
ed in  the  payment  or  discounting  of  these 
claims,  or  in  the  manner  of  raising  the  funds 
therefor,  or  if  there  was  any  fraud  connected 
with  the  signing  and  execution  of  the  note 
and  mortgage  in  question,  it  certainly  seems 
to  us  that  the  plaintiff  in  error  Seymour  S, 
Price  was  the  prime  mover  In  that  fraud, 
and  the  person  who  sought  to  obtain  the 
benefit  thereof.  We  have  searched  this  rec- 
ord in  vain  to  find  any  evidence  that  tends 
to  connect  the  defendant  in  error,  Winne- 
bago National  Bank,  with  any  such  fraud. 
They  hold  this  note  properly  indorsed,  and, 
under  the  doctrine  laid  dowii  by  the  Kansas 
Supreme  Court,  were  entitled  to  all  the  pre- 
sumptions in  favor  of  its  validity,  and  en- 
titled to  recover  its  full  face  value  against 
any  of  the  antecedent  parties.  Counsel  for 
plaintiffs  in  error  claims  that  bogus  or  pad- 
ded claims  were  put  through  and  paid  under 
this  arrangement,  and  that  the  Job  was  done 
by  Feller  &  McMechan  without  the  knowl- 
edge or  consent  of  Price,  the  plaintiff  in  er- 
ror. This  does  not  entirely  agree  with  the 
statement  made  by  the  same  counsel  in  his 
original  brief  on  page  3,  in  which  he  says: 
"This  was  arranged  between  Seymour  S. 
Price  and  Feller,  and  is  clearly  and  undis- 
putably  shown  by  the  evidence.  Feller  was 
to  present  this  bogus  note,  which  was  wholly 
without  consideration,  to  Welch,  as  genuine, 
and  as  representing  a  debt  really  owed  by 
the  Weatherford  Company."  Now,  when  we 
take  this  statement  of  counsel,  together  with 
the  language  of  the  agreement  offered  in  evi- 
dence and  marked  "Exhibit  1,"  between 
Wheeler  and  the  plaintiff  in  error  Price,  and 
signed  by  Price,  wherein  it  is  provided  that 
Price  shall  furnish  a  list  showing  the  names 
and  amounts  of  creditors;  that  Price  shall 
negotiate  the  discounting  of  the  claims ;  that 
Price  shall  take  the  profits,  less  the  amount 
of  compensation  which  Wheeler  is  to  re- 
ceive for  his  trouble  and  his  investment; 
where  it  is  provided  that  all  accounting 
for  claims  so  discounted  and  the  profits 
arising  from  the  discounts  thereof  must  \>e 
made  to  Price,  and  that  Price  was  to  receive 
the  profits  of  all  such  discounts — it  would 
hardly  seem  reasonable  to  us  that,  if  iwgus 
claims  were  put  through  or  paid,  were  pre- 
sented to  and  discounted  by  Wheeler  in  this 
transaction,  it  could  be  done  under  such  cir- 
cumstances without  the  knowledge  and  con- 
sent of  Price  In  fact,  in  his  answer,  or  in 
that  portion  of  his  answer  which  applies  to 
the  signing  and  execution  of  this  note  and 
mortgage,  his  only  claim  is  that  he  was,  on 
account  of  sickness,  in  that  mental  condition 
that  he  did  not  understand  the  nature  or 
character  of  the  business,  and  consequently 
was  not  accountable  therefor.  But  this  ques- 
tion was  squarely  raised  by  the  pleadings  and 
presented  to  the'trial  court,  and  was  purely  a 
question  of  fact  upon  which  the  trial  court 
passed,  and  its  decision  was  adverse  to  plain- 
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tiff  In  error;  and,  tbe  recorfl  disclosing  that 
tbere  Is  evidence  -which  reasonably  tends  to 
support  that  finding  of  the  court,  such  find- 
ing Is  conclusive  upon  this  court 

The  next  question  which  partakes  In  any 
degree  of  a  legal  proposition  Is  that  portion 
of  the  answer  which  alleges  that  the  note 
and  mortgage  was  given  as  a  composition 
by  certain  creditors  In  fraud  ol  the  rights  of 
other  creditors  when  the  debtor  was  insol- 
vent,  and  consequently  was  Illegal.  There 
la  not.  In  the  record,  so  far  as  we  can  find, 
any  evidence  which  tends  to  show  that  the 
plaintiff  In  the  court  below,  the  Winnebago 
National  Bank,  had  any  knowledge  of  what 
the  transactions  between  Feller  and  Price 
were.  Neither  is  there  any  evidence  tending 
to  show  that  Feller  ever  acted  as  the  agent 
of  the  Winnebago  National  Bank.  If  we  con- 
cede, for  the  sake  of  argument,  that,  If  fraud 
be  shown  In  the  Inception  of  the  note,  then 
It  devolves  upon  the  holder  to  show  that  be 
obtained  the  note  for  full  value,  and  without 
knowledge  of  the  fraud,  we  are  still  at  a  loss 
to  know  how  such  concession  could  In  any 
way  benefit  the  plaintiffs  In  error,  as  we  fall 
to  see  where  the  record  discloses  anything 
In  the  transactions  that  shows  any  fraud  In 
the  Inception  of  this  note.  The  note  was 
i^iven  for  the  balance  due  upon  three  ac- 
counts due  from  the  Farmers'  Hardware  & 
Implement  Company,  for  which  Price,  the 
signer  of  the  note,  was  individually  liable. 
But  It  la  claimed  by  the  plaintiffs  in  error 
that  there  was  fraud  In  Price  procuring  the 
$653.41  in  cash  from  the  bank  to  make  a  part 
of  the  cash  payment  upon  this  Indebtedness. 
The  cash  payment  had  nothing  whatever  to 
do  with  the  consideration  of  this  note.  Fel- 
ler and  Price  may  have  connived  and  fraud- 
ulently concocted  the  scheme  in  relation  to 
getting  the  $G53.41  with  which  to  make  the 
cash  payment;  but.  If  so,  that  was  a  separate 
transaction,  and  could  not  affect  this  note,  as 
the  note  was  given  as  an  obligation  of  lia- 
bility and  indebtedness  due  from  the  Farm- 
ers* Hardware  &  Implement  Company,  on 
which  Seymour  S.  Price  was  personally  lia- 
ble, for  goods  sold  and  delivered  to  the  Farm- 
ers' Hardware  &  Implement  Company,  and 
no  fraud  Is  alleged  In  that  account 

The  plaintiffs  In  error  further  claim  that 
the  transaction  was  Illegal  from  the  fact  that 
this  was  a  composition  with  creditors,  and 
that  any  agreement  whereby  one  creditor 
secretly  agrees  to  receive  a  greater  amount 
than  another  and  the  debtor  secretly  agrees 
to  pay  a  greater  amount  than  the  other  cred- 
itors would  be  void;  but  we  fall  to  see  bow 
this  transaction,  as  shown  by  the  evidence, 
could  be  considered  as  a  composition  with 
creditors.  In  the  case  of  Goldenburg  v.  Hoff- 
man, 7  Hun,  324,  the  court  says:  "If  a  per^ 
son  who  purchases  claims  against  a  falling 
debtor  takes  an  assignment  thereof  for  a  val- 
uable consideration  paid  by  himself,  so  that 
be  is  at  liberty  to  enforce  It  against  the 
debtor,  the  transaction  Is  one  of  purchase  and 


sale,  wherein  the  liability  of  the  sale  passes 
from  the  original  creditor  to  the  purchaser, 
and  therefore  in  such  case  the  debt  is  not 
compromised  so  that  the  original  creditor  can 
complain  in  that  other  creditors  received 
more  than  hlmselC."  It  Is  a  well-recognized 
rule  in  composition  that  the  debtor  and  cred- 
itors must  agree  upon  a  basis  of  settle- 
ment In  the  case  of  Clark  v.  White,  12  Pet 
178,  9  L.  Ed.  1046,  It  Is  said:  "The  role  cut- 
ting off  underhand  agreements  In  cases  of 
joint  and  general  compositions  as  a  fraud 
upon  the  other  compounding  creditors,  and 
because  such  agreements  are  subversive  of 
sound  morals  and  public  policy,  has  no  ap- 
plication to  a  case  where  each  creditor  acts 
not  only  for  himself,  bat  in  opposition  to 
every  other  creditor;  all  equally  relying  on 
their  vigilance  to  gain  priority,  which,  if  ob- 
tained, each  being  entitled  to  have  satisfac- 
tion, cannot  be  questioned."  Now,  this  rec- 
ord falls  to  show  a  scintilla  of  evidence  that 
Mr.  Feller  or  any  of  the  creditors  that  h* 
represented  ever  had  any  agreement  with 
any  other  creditors  or  with  the  Farmers' 
Hardware  &  Implement  Company  for  a  basis 
of  settlement  of  the  affairs  of  that  company 
at  60  cents  on  the  dollar,  and  none  of  the 
elements  of  composition  entw  In  the  transac- 
tion; and  the  case  of  Pettyjohn  v.  Wheeler, 
76  Pac.  117,  rendered  by  this  court  has  no 
application  to  the  circumstances  of  this  case. 
This  is  not  a  case  which  presents  Itself  favor- 
ably to  this  court  It  is  not  one  which  de- 
serves a  favorable  consideration,  for  the  rea- 
son that  it  is  apparent  from  the  record  that 
this  case  is  one  in  which  the  party  who  seeka 
a  reversal  of  the  Judgment  of  the  court  be- 
low was  the  one  who  started  out  to  engage 
In  sharp  practice;  who  undertook  In  an  un- 
derhand way  to  make  capital  of  the  financial 
embarrassments  of  a  corporation  of  which 
he  was  not  only  the  president  and  chief 
stockholder,  but  principal  director.  It  is  ap- 
parent from  an  examination  of  the  contract 
and  agreement  signed  by  Price  with  Wheeler 
that  it  was  a  scheme  on  his  part  to  make 
money  out  of  the  financial  embarrassments 
of  the  Farmers'  Hardware  &  Implement 
Company  by  buying  up  the  claims  against 
said  company  at  a  discount  and  then  ex- 
pecting to  receive  full  face  value  therefor. 
It  does  not  appeal  to  us  as  an  honest  trans- 
action. If  this  were  a  fair,  bona  fide  attempt 
on  the  part  of  Price  to  liquidate  the  debts  of 
the  Farmers'  Hardware  &  Implement  Com- 
pany, he  would  not  be  reserving  In  that  con- 
tract the  right  to  Individually  and  person- 
ally receive  all  the  profits  derived  from  a 
discounting  of  these  debts,  which  seems  to 
be  the  principle  of  that  contract  It  Is  an 
Instance  of  a  person  starting  out  shearing, 
and  if  he  comes  back  shorn  he  has  no  one 
to  blame  but  himself.  If  the  scheme  of 
Price  to  buy  up  all  the  claims  of  the  Farm- 
ers' Hardware  &  Implement  Company  at  60 
cents  on  the  dollar,  and  then  having  them 
paid  off  to  him  at  100  cents  on  the  dollar  bad 
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been  anccessfnl,  in  our  Jadgment  there  nerer 
"would  have  been  any  claim  made  that  this 
note  and  mortgage  was  not  genuine,  or  that 
It  was  obtained  through  fraud,  for  the  profits 
derived  from  this  dishonest  transaction  of 
his  would  have  fully  paid  off  the  note  and 
mortgage,  and  left  a  handsome  profit  It 
does  not  appeal  to  our  sense  of  Justice  that  a 
failing  debtor  has  the  right  to  speculate  and 
make  profit  of  his  financial  embarrassments. 
It  certainly  does  not  have  an  honest  look. 
It  Is  another  illustration  of  the  truth  spoken 
by  Bnrns  when  he  said: 

"The  best  laid  plans  o'  mice  and  men 
Gang  aft  agley." 

After  a  full  examination  of  the  record  -we 
are  satisfied  that  a  fair  trial  has  been  had, 
and  that  substantial  Justice  has  been  done. 
The  Judgment  of  the  district  court  is  affirmed 
at  the  costs  of  the  plaintiffs  In  error.  AH 
the  Justices  concurring,  except  Justice  BUR- 
WELLs  who,  having  tried  the  case  below, 
took  no  part  in  this  decision. 


WATT  V.  AMOS.* 
(Supreme  Court  of  Oklahoma.     Sept  1,  1904.) 

TSIAL    TO    COUBT — FINDINQS — WHEN     NOT     DIS- 
TURBED—PfBLIC   LANDS— ADVERSE 
CLAIMANTa. 

1.  Where  the  evidence  reasonably  tends  to 
support  the  findings  of  the  trial  court,  this  court 
will  not  disturb  such  findinj^. 

2.  Kven  though  no  penalty  is  attached  to  a 
prohibitory  law,  no  rights  can  be  acquired  in 
violation  of  law;  and,  as  between  two  adverse 
claimants  to  public  land,  one  of  whom  has  in- 
itiated his  claim  in  violation  of  law,  and  the 
other  in  obedience  to  law,  the  courts  will  favor 
the  one  who  observes  the  requirements  of  the 
law. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County; 
before  Justice  F.  E.  Gillette. 

Action  by  Cora  E.  Amos  against  Samuel 
Watt.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Blake  &  Biake  and  John  Livingston,  for 
ijlnintiff  In  error.  A.  J.  Morris,  for  defendant 
in  error. 


BURFOUD,  0.  J.  This  Is  a  suit  in  equity 
by  tlie  defendant  In  error,  Mrs.  Cora  E. 
Amos,  to  recover  title  to  a  lot  in  the  town 
of  Apache,  Okl.,  and  to  have  the  plaintiff  in 
error,  Samuel  Watt,  who  now  holds  the  legal 
title,  declared  a  trustee  of  said  real  estate 
for  her  use,  and  to  comi)el  a  conveyance. 
The  trial  Judge  found  for  the  plaintiff  below, 
and  awarded  her  a  decree  for  the  property. 
The  defendant  below  brings  error,  and  the 
only  alleged  error  insisted  upon  by  counsel 
for  plaintiff  in  error  is  that  there  is  not  sufli- 
cieut  evidence  to  support  the  finding  and 
Judgment  of  the  court 

Several  witnesses  testified  for  each  side, 
and  the  evidence  is  conflicting  and  uusatis- 
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factory.  The  plaintiff  below  introduced  com- 
petent evidence  in  support  of  every  material 
averment  in  her  petition.  It  is  true,  this  evi- 
dence was  contradicted  by  the  witnesses  for 
the  defendant,  but  this  court  will  not  under- 
take to  weigh  contradictory  oral  evidence  or 
to  determine  the  credibility  of  witnesses. 
The  trial  court  beard  each  witness  testify, 
and  bad  the  opportunity  to  determine  the 
weight  and  credit  to  which  each  was  entitled. 
There  can  be  no  serious  contention  but  that 
there  Is  evidence  reasonably  tending  to  sup- 
port every  material  issue  necessary  to  sus- 
tain the  Judgment  in  this  cause.  This  court 
has  repeatedly  stated  the  rule  to  be  that, 
where  there  is  competent  evidence  reason- 
ably tending  to  support  the  finding  of  the 
trial  court,  this  court  will  not  disturb  such 
finding.  Wyman  v.  Herard.  9  Okl.  35,  59  Pac. 
1000;  Jenks  v.  McGowan,  9  Okl.  306,  CO  Pac. 
239;  Moore  v.  Bevis,  9  Okl.  672,  00  Pac.  503; 
U.  S.  Xat.  Bank  v.  Nat  Bank  of  Guthrie,  6 
Okl.  1G3,  51  Pac.  119;  Ellison  v.  Beannabia, 
4  Okl.  347,  46  Pac.  477;  Nat  Bank  of  Guth- 
rie V.  Earl,  2  Okl.  617,  39  Pac.  391;  Light  v. 
Canadian  Co.  Bank,  2  Okl.  543,  37  Pac.  1075; 
Gillette  et  al.  v.  Murphy  et  al.,  7  Okl.  91,  54 
Pac.  413;  City  of  Guthrie  v.  Shaffer,  7  Okl. 
4.50,  54  Pac.  (iflS;  Hall  v.  Powell,  8  Okl.  270, 
57  Pac.  1C8;  Betts  v.  Mills,  8  Okl.  351,  58 
Pac.  957;  Smith  v.  Spencer,  8  Okl.  459,  58 
Pac.  638;  Carmlchacl  v.  Pierce,  10  Okl.  176, 
01  Pac.  583;  Wnss  v.  Tennant-Strlbbling 
Shoe  Co.,  3  Okl.  152,  41  Pac.  339;  HUon  et 
al.  v.  Hubbell  et  al..  4  Okl.  224,  44  Pac.  222; 
Scbultz  V.  Barrows,  8  Okl.  297,  56  Pac.  1053; 
Petee  v.  John  Deere  Plow  Co.,  11  Okl.  467, 
68  Pac.  735;  Stanley  v.  Madison,  11  Okl.  288, 
66  Pac.  280;  Richardson,  etc..  Dry  Goods  Co. 
T.  Hockaday  et  al.,  12  Okl.  546,  73  Pac.  957. 

Ctounsel  for  plaintiff  in  error  seek  to  In- 
voke the  rule  stated  In  Johnson  v.  Towsley, 
13  Wall.  72,  20  L.  Ed.  485,  and  subsequent 
cases,  and  contend  that  no  fraud  is  alleged 
or  proven.  We  need  not  enter  upon  a  dis- 
cussion of  this  proposition.  The  rule  sug- 
gested has  no  application  to  the  case  under 
consideration.  This  court  In  the  case  of 
Donnian  v.  Saunders,  41  Pac.  104,  settled  the 
law  as  applicable  to  cases  of  this  character, 
and  the  rnle  therein  enunciated  is  decisive  of 
the  questions  In  this  case. 

Another  fact  is  developed  from  the  evi- 
dence In  this  cause  which  we  think  fatal  to 
the  contention  of  the  plaintiff  in  error.  The 
town  site  of  Apache  is  upon  a  portion  of  the 
lands  ci'dod  to  the  United  States  by  the  Ki- 
owa, Comanche,  and  Apache  tribes  of  In- 
dians. These  lands  were  opened  to  settle- 
ment for  homestead  and  town  site  purposes 
pursuant  to  an  act  of  Congress  approved 
March  3,  1901.  c.  84(i.  31  Stat.  1094,  and  the 
President's  proclamation  bearing  date  July 
4,  1001.  ;i2  Stat  1975.  Said  act  of  Congress 
contains  the  following  provision:  "The  lanls 
to  be  oi>ened  to  settlement  and  entry  under 
the  acts  of  Consress  ratifying  said  agree- 
ments respectively  shall  be  so  opened   by 
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proclamation  of  the  President,  and  to  avoid 
the  contests  and  conflicting  claims  which 
have  heretofore  resulted  from  opening  similar 
public  lands  to  settlement  and  entry,  the 
President's  proclamation  shall  prescribe  the 
manner  In  which  these  lands  may  be  settled 
upon,  occupied  and  entered  by  persons  en- 
titled thereto  under  the  acts  ratifying  said 
agreements,  respectively;  and  no  person 
shall  be  permitted  to  settle  upon,  occupy  or 
enter  any  of  said  lands  except  as  prescribed 
in  such  proclamation  until  after  the  expira- 
tion of  sixty  days  from  the  time  when  the 
same  are  opened  to  settlement  and  entry." 
Pursuant  to  this  authority,  the  President 
promulgated  his  proclamation  declaring  said 
lands,  not  otherwise  reserved,  open  to  entry, 
settlement,  and  to  disposition  under  the  gen- 
eral provisions  of  the  homestead  and  town 
site  laws  on  the  6th  day  of  August,  1901,  at 
9  o'clock  a.  m.  Said  proclamation  also  con- 
tains the  following  provision:  "Any  person 
or  persons  desiring  to  found,  or  to  suggest 
establishing  a  townsite  upon  any  of  said 
ceded  lands  at  any  point  not  in  the  near 
vicinity  of  either  of  the  county  seats  therein 
heretofore  selected  and  designated  as  afore- 
said, may,  at  any  time  before  the  opening 
herein  provided  for,  file  In  the  proper  local 
land  office  a  written  application  to  that  ef- 
fect describing  by  legal  subdivisions  the 
lands  Intended  to  be  affected,  and  stating 
fully  and  under  oath  the  necessity  or  pro- 
priety of  founding  or  establishing  a  town  at 
that  place.  The  local  officers  will  forthwith 
transmit  said  petition  to  the  Commissioner 
of  the  General  Land  OiBee  with  their  recom- 
mendation in  the  premises.  Such  Commis- 
sioner, If  he  believes  the  public  interests  will 
be  subserved  thereby,  will,  if  the  Secretary 
of  the  Interior  approve  thereof,  issue  an  or- 
der withdrawing  the  lands  described  In  such 
petition,  or  any  portion  thereof,  from  home- 
stead entry  and  settlement  and  directing 
that  the  same  be  held  for  the  time  being  for 
townsite  settlement,  entry  and  disposition 
only.  In  such  event  the  lands  so  withheld 
from  homestead  entry  and  settlement  will, 
at  the  time  of  said  opening  and  not  before, 
become  subject  to  settlement,  entry,  and  dis- 
position under  the  general  townsite  laws  of 
the  United  States.  None  of  said  ceded  lands 
will  be  subject  to  settlement,  entry,  or  dis- 
position under  such  general  townsite  laws 
except  in  the  manner  herein  prescribed  until 
after  the  expiration  of  sixty  days  from  the 
time  of  said  opening." 

If  we  assume  that  the  town  site  of  Apache 
was  applied  for  and  reserved  from  homestead 
settlement  prior  to  the  date  of  the  opening, 
which  Is  the  most  liberal  view  for  the  plain- 
tiff In  error,  then  every  person  was  prohibited 
from  settling  upon,  occupying,  or  entering 
any  part  or  portion  of  said  town  site  prior  to 
9  o'clock  a.  m.  of  August  6,  1901.  The  evi- 
dence introduced  by  the  piatutifl  In  error 
clearly  shows  that  he  and  a  number  of  oth- 
ers associated  themselves  together  and  went 


into  the  ceded  Indian  country  on  Sunday, 
August  4tb,  and  camped  near  the  proposed 
town  site  of  Apache;  that  on  Monday,  the 
5tb.  these  parties  went  upon  the  town  site, 
and  marked  out  and  designated  squares, 
I  blocks,  and  proposed  streets,  and  made  selec- 
'  tion  of  their  several  lots,  erected  tents  upon 
'  places  that  they  supposed  would  be  principal 
business  lots,  and  took  possession,  and  re- 
mained in  possession  contiauously  until  the 
town  site  was  proved  up  by  the  probate 
Judge;  that  one  Webb,  who  was  a  friend  of 
the  plaintiff  in  error,  and  one  of  the  parties 
who  assisted  in  jumping  said  town  site  on 
the  5th,  attempted  to  take  and  hold  the  par- 
ticular portion  now  designated  as  lot  18, 
block  1,  southeast  division — the  lot  in  con- 
troversy in  this  case — and  a  few  days  after- 
ward assigned  his  Interest  to  the  plaintiff  in 
error.  The  plaintiff  in  error  was  a  confessed 
"sooner,"  and  his  assignor  was  his  confed- 
erate and  co-conspirator.  These  premature 
pi(»ieer8  and  promoters  were  peaceful  occu- 
pants and  Interested  observers  at  the  hour  of 
9  o'clock  a.  m.  on  the  Cth  day  of  August  1901, 
the  designated  time  when  law-abiding  citi- 
zens were  permitted  to  settle  upon,  occupy, 
and  enter  the  promised  land.  The  plaintiff 
and  his  associates  strung  a  wire  around  the 
block  which  now  embraces  lot  18.  and,  en- 
trenching themselves  within  the  trocha.  se- 
renely awaited  the  coming  of  those  without 
the  lines.  Mrs.  Amos  appeared  on  the  town 
site  a  few  minutes  after  9  o'clock  on  the 
morning  of  the  6th,  and,  equipped  with  a 
ball  of  binding  twine,  a  few  stakes,  and  a 
wagon  wrench,  proceeded  to  rope  out  a  lot 
Just  outside  of  plaintiff's  wire,  and  adjacent 
thereto.  It  was  claimed  by  the  plaintiff  In 
error  and  his  associates  that  she  was  in  the 
street,  and  no  objection  was  made  to  her 
location  until  a  day  or  two  later,  when  the 
surveying  party  reached  this  block,  and  pro- 
ceeded to  measure  out  and  officially  locate 
the  blocks,  lots,  and  streets.  It  was  then 
found  that  the  wire  stretched  by  the  plain- 
tiff in  error  and  his  associates  did  not  ex- 
tend out  to  the  street,  and  there  was  a  small 
strip  of  ground  between  the  street  and  the 
wire  fence  which  was  included  in  the  twine 
inclosure  of  Mrs.  Amos.  The  evidence  Is 
quite  conflicting  as  to  how  much  ground  now 
embraced  in  lot  18  was  within  her  lines. 
Some  testify  that  there  was  only  a  few 
inches,  some  a  few  feet,  while  others  testify 
that  there  were  29  feet  between  the  wire 
put  up  by  plaintiff  in  error  and  his  crowd, 
and  the  true  line  of  the  street.  In  any  event, 
there  was  enough  within  her  inclosure  upon 
which  to  initiate  a  settlement  and  this  she 
did,  and  had  lumber  placed  on  the  lot.  or  In 
the  street  adjacent  to  the  lot  'with  which  to 
erect  a  building  on  the  lot.  She  was  then 
prevented  by  the  adverse  claimants  from 
making  any  further  improvements,  and  was 
kept  out  of  possession,  and  lot  18  was 
awarded  to  the  plaintiff  in  error,  and  he  re- 
ceived the  trustee's  deed  for  same. 
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The  contention  of  the  plaintiff  in  error  is 
that  there  is  no  penalty  attached  to  the  pro- 
hibitory provisions  o(  the  law  opening  these 
lands  to  settlement,  and  that  no  rights  can 
be  forfeited  by  Tiolatlog  it.  While  it  is  true 
that  the  law  imposes  no  penalty  upon  those 
who  entered  upon  the  lands  or  occupied 
them  prior  to  the  time  permitted  by  the  proc- 
lamation, yet  it  is  expressly  declared  both  in 
the  statute  and  in  the  proclamation  that  "no 
person  shall  be  permitted  to  settle  upon,  oc- 
cupy or  enter  any  of  said  lands  except  as 
prescrilied  in  such  proclamation  until  after 
the  expiration  of  sixty  days  from  the  time 
when  the  same  are  opened  to  settlement  and 
entry."  This  court  said  in  Bay  v.  Oklahoma 
Southern  Gas,  Oil  &  Mining  Co.  et  al.,  13 
Okl.  42.-.,  73  Pac.  936:  "While  it  is  true  that 
no  penalty  is  mentioned  in  the  law,  and  no 
forfeiture  is  provided,  yet  it  is  a  universal 
principle  of  law  that  one  cannot  acquire  any 
rights  in  violation  of  law."  Courts  will  not 
favor  those  who  initiate  a  right  by  violating 
an  express  statute.  The  plaintiff  in  error, 
in  violation  of  an  expi-ess  prohibitory  stat- 
ute and  the  repeated  warning  contained  in 
the  proclamation  of  the  President  made  his 
settlement  on  the  property  claimed  one  day 
In  advance  of  the  time  permitted,  and  now 
seeks  to  defeat  the  claim  of  one  who  initi- 
ated her  settlement  after  the  time  when  the 
law  permitted  her  to  make  a  valid  settle- 
ment, based  upon  a  claim  initiated  in  viola- 
tion of  law.  As  between  two  such  claimants, 
the  law  will  favor  the  one  who  observes  the 
law. 

We  find  no  error  in  the  record.  The  Judg- 
ment of  the  district  court  Is  affirmed.  All  the 
Justices  concur,  except  GILI^ETTB,  J.,  who 
tried  the  case  below,  not  sitting. 


HERALD  SHOE  CO.  v.  OKLAHOMA  PUB. 

CO.* 
<Suprpme  Court  of  Oklahoma.     Sept  3,  1904.) 

COBPOBATION— EFFECT    OP   APPEABANCE. 

1.  A  corporation  by  appparing  to  a  suit  there- 
by admits  its  corporate  existence. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma  Coun- 
ty;   before  Justice  Wm.  P.  Harper. 

Action  by  the  Oklahoma  Publishing  Com- 
pany against  the  Herald  Shoe  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Shartel,  Keaton  &  Wells,  for  plaintiff  in 
error.  Thompson  &  Caldwell,  for  defendant 
in  error. 

PANCOAST,  J.  This  was  an  action  com- 
menced in  the  probate  court  of  Oklahoma 
county  by  the  Oklahoma  Publishing  Company 
against  the  Herald  Shoe  Company  as  a  cor- 

*Reb<;arlng  denied  January  9,  1905. 

'  1.  See  Corporations,  vol.  12,  Cent  Dig.  H  95,  2003, 


poratlon  to  recover  the  sum  of  $74.91  on  ac- 
count of  advertising  done  by  the  plaintiff  for 
the  defendant.  After  some  difficulty,  the 
plaintiff  procured  service  upon  the  defendant, 
and  it  answered  by  ffiing  a  general  denial 
under  oath,  which  did  not  constitute  a  denial 
of  its  corporate  existence,  but  did  constitute 
a  general  appearance  in  the  case;  and  after- 
wards, during  the  progress  of  the  trial,  after 
the  evidence  of  the  plaintiff  had  been  intro- 
duced and  a  demurrer  thereto  overruled,  it 
procured  leave  to  amend,  and  in  the  amend- 
ment specifically  denied  the  allegation  of  the 
corporate  existence  of  the  defendant,  alleging 
that  the  firm  doing  bnsiness  at  Oklahoma 
City  under  tlie  name  of  the  Herald  Shoe 
Company  was  a  copartnership. 

Four  assignments  of  error  are  argued  in 
the  brief.  We  have  examined  the  record 
very  thoroughly,  and  must  admit  there  is 
very  little  of  merit  In  this  proceeding  in  er- 
ror. The  case  seems  to  have  been  defended 
in  the  court  below  almost.  If  not  entirely, 
upon  a  bunch  of  technicalities. 

The  first  assignment  of  error  Is  that  there 
was  no  proof  whatever  Introduced  by  tlie 
plaintiff  to  show,  or  even  tending  to  show, 
the  corporate  existence  of  the  defendant. 
The  plaintiff  attempted  to  prove  the  corpo- 
rate existence  of  the  defendant  by  offering 
In  evidence  a  copy  of  the  charter  of  the  com- 
pany. This  was  objected  to  because  of  the 
technical  proposition  that  the  copy  was  not 
properly  certified  so  as  to  entitle  It  to  be  In- 
troduced in  evidence.  The  objection  was 
sustained.  The  transcript  of  this  charter, 
liowever,  is  contained  in  the  record,  and  It  Is 
difficult,  after  an  examination,  to  see  upon 
what  principle  the  court  sustained  the  objec- 
tion. However,  it  is  Immaterial  in  this  case 
whether  the  charter  was  allowed  to  be  In- 
troduced In  evidence  or  not,  or  whether  the 
plaintiff  In  any  manner  proved  the  corporate 
existence  of  tlie  defendant,  as  this  was  ad- 
mitted by  the  general  appearance  of  the  de- 
fendant. The  doctrine  is  well  settled  that  a 
corporation  by  appearing  to  a  suit  thereby 
admits  Its  corporate  existence.  Mo.  River,  Ft. 
Scott  &  Gulf  R.  R.  Co.  V.  Thomas  Shirley, 
20  Kan,  600;  Baldwin  Coal  Co.  v.  Davis 
(Colo.  App.)  62  Pac.  1041;  A.  Gauthler  Deco- 
rating Co.  v.  Ham  et  al.  (Colo.  App.)  34  Pac. 
484;  Seaton  v.  C.  R.  I.  &  P.  R.  Co.,  55  Mo. 
416;  Cyc.  of  Law  and  Procedure,  vol.  10,  p. 
1347,  and  cases  there  cited.  It  seems  to  us 
that  after  a  general  appearance,  which,  for 
the  purposes  of  the  case,  admitted  the  de- 
fendant was  a  corporation,  the  filing  of  an 
amended  answer  containing  a  specific  denial 
of  the  corporate  existence  under  oath,  and 
the  objection  to  the  introduction  of  the  copy 
of  the  charter  of  the  defendant  was  carrying 
technical  propositions  to  an  extreme. 

The  second  assignment  of  error  is  that  the 
court  committed  error  in  refusing  to  admit 
the  testimony  of  one  Rogan,  offered  on  behalf 
of  the  defendant,  to  show  that  the  Herald 
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Shoe  Company,  as  a  corporation  organized 
under  the  lavs  of  the  state  of  Maine,  had 
never  employed  Mr.  Shlrely  as  Its  agent,  and 
consequently  could  not  be  held  liable  on  any 
contract  executed  by  said  Shlyely;  and  that 
the  firm  kno-wn  as  the  Herald  Shoe  Com- 
pany, which  did  business  In  Oklahoma  City, 
and  which  had  employed  Mr.  Shlrely  as  Its 
agent,  was  and  Is  a  copartnership.  There  is 
nothing  In  the  proposition  referred  to,  as  the 
offer  of  the  testimony  of  Mr.  Rogan  was 
upon  the  question  of  corporate  or  partnership 
existence  of  the  defendant,  and  did  not  tend 
In  any  way  to  prove  or  show  that  Mr.  Shlvely 
was  not  the  agent  of  the  defendant.  The 
objection  to  the  Introduction  of  this  evidence 
was  properly  sustained,  because,  as  stated 
before,  the  defendant  had  admitted  its  cor- 
porate existence,  and  was  estopped  from  de- 
nying the  same.  Even  If  the  introduction  of 
this  evidence  conld  be  construed  as  tending 
to  prove,  or  as  an  offer  to  prove,  that  Shlvely 
was  an  agent  of  the  copartnership.  It  would 
not  be  competent,  because  that  would  be 
proof  that  he  was  the  agent  of  an  organiza- 
tion other  than  the  defendant  in  this  suit 
There  is  ample  evidence  in  the  record  show- 
ing that  Shlvely  was  the  agent  of  this  de- 
fendant, and  this  evidence  comes  largely 
from  that  introduced  by  the  defendant  itself. 
In  a  letter  appearing  upon  page  47  of  the 
record  a  reference  is  made  to  Mr.  Shlvely  as 
the  agent  of  the  company  by  the  general 
auditor.  In  the  bill  of  particulars,  on  page 
RO,  wherein  the  compony  sues  Shlvely  for 
$6,000,  It  Is  alleged  that  as  the  agent  of  the 
company,  he  had  defrauded  them  out  of 
$6,000. 

There  seems  to  have  been  an  attempt  to 
make  It  appear  that  the  Herald  Shoe  Com- 
pany of  Maine  and  the  Herald  Slice  Com- 
pany of  Oklahoma  City  were  two  separate 
concerns.  The  whole  record,  however,  thor- 
oughly disputes  this  proposition.  It  Is  very 
dear  that  they  are  one  and  the  same. 

The  third  assignment  pertains  to  two  ques- 
tions and  answers  In  the  testimony  of  Mr. 
Dickinson,  a  witness  for  the  plaintiff  below. 
U  the  admission  of  this  testimony  was  error 


at  all,  it  was  harmless  error,  as  It  only  bad 
reference  to  the  character  of  the  advertise- 
ment. There  was  no  attempt  to  prove  the 
contents  of  the  advertisement,  but  simply 
Shlvely's  connection  with  it  as  manager, 
agent,  or  otherwise;  and,  If  there  was  any- 
thing prejudicial  In  this,  the  defendant  cer- 
tainly could  have  procured  and  Introduced 
the  original  advertisement.  We  can  see  noth- 
ing prejudicial  in  the  Introduction  of  this  tes- 
timony. 

The  remaining  assignment  goes  to  the 
question  of  the  authority  of  Shively  to  con- 
tract this  indebtedness.  It  seems  from  tbe- 
record,  taken  as  a  whole,  that  this  defendant, 
under  an  organisation  existing  In  Maine,  and 
perhaps  elsewhere,  had  branch  houses  sell- 
ing goods  at  different  places  under  the  name- 
of  the  Herald  Shoe  Company.  One  was  es- 
tablished at  Oklahoma  City,  and  G.  W.  Shive- 
ly was  placed  In  charge.  He  was  general 
manager  of  the  business  at  that  place.  Orig- 
inally it  8eem«  that  the  advertising  was  done 
through  an  advertising  agency,  but  finally,, 
through  the  instrumentality  of  Mr.  Shively, 
this  was  changed,  and  he  was  allowed  to  con- 
tract for  the  advertising  necessary  for  his. 
branch  of  the  business.  This  he  did,  and  it 
seems  to  us  that  the  evidence  contained  in 
the  record  is  ample  to  show  that  he  was  an 
agent  and  manager  of  such  character  and  of' 
such  capacity  that  his  principal  was  and 
should  be  held  responsible  for  bis  contracts 
of  this  character.  Certainly  letting  a  con- 
tract for  advertising  for  a  concern  of  the 
character  that  this  Is  shown  to  have  been 
would  be  nothing  out  of  the  nsual,  but  In  a 
direct  line,  and  within  the  scope  of  his  gen- 
eral authority.  The  fact  that  the  arrange- 
ment for  advertising  through  an  advertising- 
agency  was  discontinued  by  the  principal 
shows  clearly  that  it  was  Intended  to  place- 
the  advertising  In  charge  of  Mr.  Shlvely. 
There  Is  no  question  here  of  an  agent  ex< 
ceedlng  his  authority. 

Having  carefully  examined  the  record  In 
the  case,  and  finding  no  error  therein,  the 
Judgment  of   the  court  below  Is   affirmed.. 
All  the  Justices  concurring. 
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In  re  QASSAWAT. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

PBOBATB  COUBT— COltfUITMBNT  OF  OIBLS  TO  IN- 
OUSTBIAI.  HOME — JUBISDICTION — STAT- 
UTE—CONSTITUTIONAL LAW. 

1.  Under  Connt  art.  3,  §  1,  placing  the  judi- 
cial power  of  the  state  in  the  probate  and  other 
courts,  the  probate  court  is  a  judicial  tribunal. 

Z  Gen.  St.  1901,  f  7147,  conferring  power  on 
the  probate  court  to  commit  to  the  Industrial 
School  for  Girls  any  girl  under  16  years  of  age 
who  leads  a  vagrant  life,  is  not  repugnant  to 
Const,  art.  3,  {  8.  providing  that  the  probate 
courts  shall  have  jurisdiction  of  the  property  of 
certain  pei-sons,  as  shall  be  provided  by  law, 
and  shall  also  have  jurisdiction  in  habeas  cor- 
pus. 

Petition  by  Clara  Gassaway  lor  writ  of 
habeas  corpus.    Denied. 

J.  A.  Smith,  for  petitioner.  C.  C.  Coleman, 
Atty.  Gent,  and  Jamee  8.  Gibson,  for  re- 
opondent. 


GREENE,  J.  Clara  Gassaway,  a  girl  13 
years  of  age,  was  found  by  the  probate  court 
of  Wyandotte  county  to  be  leading  a  vagrant 
life  and  not  attending  school,  and  was  com- 
mitted to  the  State  Industrial  School  for 
Girls,  where  she  Is  now  detained  by  its  ma- 
tron. By  this  proceeding  she  seeks  to  obtain 
her  release.  The  Illegality  of  her  detention, 
as  claimed,  is  the  lack  of  power  In  the  pro- 
bate court  to  commit  her  to  such  school. 
Her  contentions  are  (1)  that  the  powers  of 
the  probate  court  are  limited  by  section  8, 
art.  3,  of  the  Constitution,  and  that  the  au- 
thority attempted  to  be  exercised  in  this  case 
is  not  one  of  those  enumerated  in  the  Consti- 
tution; <2)'  that  section  7147,  Gen.  St.  1901, 
in  80  far  as  it  attempts  to  confer  upon  the 
probate  conrt  power  to  commit  the  persons 
therein  named  to  the  State  Industrial  School, 
Tiotates  the  provision  of  the  Constitution  re- 
ferred to,  and  is  for  this  reason  void. 

Section  1,  art.  3,  of  the  Constitution,  pla- 
ces the  Judicial  power  of  the  state  in  the  Su- 
preme Court,  district  court,  probate  court, 
justices  of  the  peace,  and  such  other  courts 
inferior  to  the  Supreme  Court  as  may  be 
provided  by  law.  It  will  be  observed  that 
the  probate  court  Is  a  judicial  tribunal.  Sec- 
tion 8  of  the  same  article  provides  that  pro- 
bate courts  shall  have  such  jurisdiction  of 
the  property  of  certain  persons  as  shall  be 
provided  by  law,  and  shall  also  have  jurisdic- 
tion in  habeas  corpus.  This  section  does  not 
prohibit  the  Legislature  from  imposing  oth- 
er and  additional  judicial  duties  on  the  pro- 
late court,  not  inconsistent  with,  and  the  ex- 
ercise of  which  would  not  interfere  with, 
the  performance  of  those  duties  fixed  by  the 
Constitution.  Section  7147,  Gen.  St.  1001, 
confers  power  on  the  probate  court  to  com- 
mit to  the  Industrial  School  for  Girls  "any 
girl  under  sixteen  years  of  age  who  is  Incor- 
rigible and  habitually  disregards  the  com- 
mands of  her  father,  mother  or  guardian, 
and  who  leads  a  vagrant  life,  or  resorts  to 
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Immoral  places  or  practices,  and  neglects  oi 
refuses  to  perform  labor  suitable  to  her  years 
and  condition,  and  to  attend  school."  Before 
any  girl  can  be  so  committed,  a  complaint 
In  writing  must  be  filed,  stating  the  charges 
made;  and  the  court  must  be  required  to 
give  five  days'  notice  to  all  persons  interest- 
ed before  an  investigation  may  be  held, 
which,  of  oourse.  Includes  the  girl  against 
whom  the  complaint  is  made.  She  may  ap- 
pear In  person,  and  be  represented  by  coun- 
sel, produce  witnesses  on  her  own  behalf,  and 
cross-examine  those  produced  against  her. 
In  the  determination  of  the  questions  the 
court  exercises  judicial  discretion  and  judg- 
ment, determines  from  the  evidence  what 
would  be  to  the  best  interest  of  the  state  and 
of  the  girl,  and  renders  its  judgment  accord- 
ingly. The  authority  thus  exercised  is  purely 
judicial,  and  is  not  inconsistent  with  the  full 
and  free  exercise  of  the  duties  imposed  upon 
such  court  by  the  Constitution.  "We  have 
therefore  a  judicial  tribunal,  created  by  the 
Constitution,  exercising  judicial  functions 
conferred  by  statute.  In  Toung  v.  Ledrlck, 
14  Kan.  92,  it  was  held  that  the  probate  court 
may  receive  judicial  powers,  other  than  those 
granted  by  the  Constitution.  No  reason  has 
been  given,  and  we  do  not  believe  one  can  be 
given,  why  this  may  not  be  true.  The  act 
conferring  this  jurisdiction  upon  the  probate 
court  (8  not  in  \iolation  of  any  provision  <^ 
the  Constitution.  ludeed,  we  think  that  the 
provision  referred  to  contemplates  the  exer- 
cise by  the  probate  court  of  such  other  judi- 
cial functions  as  the  Legislature  might  coO' 
fer  upon  it. 
The  writ  is  denied. 


HARniS  T.  SAVAGH. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

NEGLIGENCE— SETTINO    FIBE8— EVIDENCE. 

1.  Setting  fire  to  a  field  of  high  whoat  stub- 
ble, in  which  are  standing  stacks  of  wheat  be- 
longing to  another,  when  tliere  is  nothing  which 
is  reasonably  calculated  to  prevent  the  fire  from 
being  communicated  to  and  deKtroyine  such 
stacks,  is,  in  case  the  stacks  are  destroyed  by  the 
fire,  actionable  negligence,  even  though  the  per- 
son who  sets  the  fire  has  the  right  to  burn  off 
the  Rtubble,  and  has  bo  intention  of  burning  the 
■tacks. 

2.  Fire  Is  a  dangerous  agent  to  use  in  the  re- 
moval of  rubbish,  and,  where  the  property  of 
others  h  exposed  to  its  destruction,  it  can  only 
be  rightfully  set  out  after  every  reasonable  prep- 
aration and  precaution  has  been  taken  to  pre- 
vent damage  to  such  property. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  Coun- 
ty;  C.  L.  Swarts.  Judge. 

Action  by  W.  R.  Savage  against  Albert 
Harris.  Judgment  for  plaiatltF,  and  defend- 
ant brings  error.     Affirmed. 

Julia  F.  V.  Harris,  for  plaintiff  In  error. 
W.  W.  Schwinn,  for  defendant  in  error. 

1 1  See  Negligence,  vol.  tl,  Cent  Dig.  {  n. 
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C.  A.  S5IITH,  J.  This  action  was  commen- 
ced by  the  defendant  in  error  against  the 
plaintiff  in  error  before  a  Justice  of  the  peace 
on  a  bill  of  particulars  which  alleged,  in  sub- 
stance, that  the  plaintiff  was  the  owner  of 
two  large  ricks  of  onthreshed  wheat  stand- 
ing on  a  described  quarter  section  of  land, 
and  of  the  value  of  $215;  that  on  the  16th 
day  of  August,  1901,  the  defendant  negli- 
gently and  carelessly  set  fire  to  some  wheat 
stubble  on  the  ground  on  which  said  ricks 
of  wheat  were  standing,  and  caused  said 
ricks  of  wheat  to  be  burned  up  and  con- 
sumed, to  the  damage  of  plaintiff  In  the  sum 
of  $215,  for  which  amount  the  plaintiff  pray- 
ed Judgment  against  the  defendant.  No 
pleading  was  filed  on  behalf  of  defendant. 
The  case  was  tried  by  a  Jury,  and  Judgment 
was  rendered  for  defendant  An  appeal  was 
taken  to  the  district  court  of  Sumner  county, 
and  a  trial  therein  resulted  In  a  Judgment  in 
favor  of  the  plaintiff.  The  defendant,  as 
plaintiff  in  error,  now  brings  the  case  to  this 
court  for  review. 

Our  attention  is  not  called  to  any  alleged 
error  In  the  introduction  of  evidence  on  the 
trial,  and  no  exception  Is  saved  to  the  giving 
or  refusal  to  give  any  instruction  to  the  Jury. 
We  have,  then,  only  to  ascertain  whether 
there  was  error  in  overruling  the  motion  for 
a  new  trial.  In  the  absence  of  any  showing 
of  the  facts  upon  which  some  of  the  grounds 
of  the  motion  are  based,  and  In  the  absence 
of  any  exception  to  any  ruling  of  the  court 
made  In  the  progress  of  the  trial,  only  one 
error  alleged  in  the  motion  Is  or  could  be  In- 
sisted on,  viz.,  that  the  verdict  of  the  Jury 
was  not  sustained  by  sufllcient  evidence. 
This  ground  is  not  well  taken.  There  Is  evi- 
dence that  the  ricks  of  wheat  stood  In  a  field 
covered  with  high  wheat  stubble,  and  tliat 
the  only  precaution  the  defendant  took  to 
keep  the  fire  from  the  stacks  was  to  plow 
once  around  the  stack  with  what  Is  called  a 
"gang  plow,"  consisting  of  two  plows  oper- 
ated together  on  a  frame  supported  by 
wheels.  That  by  reason  of  the  hardness  of 
the  ground  and  the  fact  that  the  plows  were 
ganged  to  run  in  the  ground  a  proper  depth 
when  one  wheel  was  down  in  a  furrow,  and 
that  In  passing  around  the  ricks  the  wheel 
was  not  in  a  furrow,  the  plows  at  times  only 
scratched  the  surface,  and  hardly  separated 
the  dense  stubble.  If  the  Jury  believe  this 
evidence,  they  were  Justified  In  finding  that 
it  was  negligence  per  se  to  set  fire  to  the 
stubble  In  proximity  to  the  stacks. 

Again,  It  Is  contended  that  the  evidence 
did  not  show  that  plaintiff  owned  the  ricks 
of  wheat  burned,  nor  identify  them  with  the 
ricks  which  were  described  in  the  bill  of  par- 
ticulars as  standing  on  a  particular  quarter 
section  of  land.  The  plaintiff  testified  that 
it  was  his  wheat;  that  he  had  raised  it  him- 
self on  his  own  land;  had  It  cut  with  m 
header  and  stacked  In  the  two  ricks;  that 
he  had  rented  the  land  on  which  the  wheat 
crew  to  the  defendant  for  another  season. 


The  defendant  also  testified  abont  tenting 
the  land  of  the  plaintiff  and  plowing  the 
same;  also  about  the  burning  of  the  ricks  of 
wheat  There  was  no  mistake  or  misunder- 
standing possible  as  to  the  identity  of  the 
wheat  burned  with  the  wheat  described  In 
the  bill  of  particulars.  The  particular  num- 
bers or  description  of  the  land  upoa  which 
It  stood  Is  Immaterial.  There  is  no  material 
variance  between  the  allegations  of  the  bill 
of  particulars,  even  regarded  as  a  petition, 
and  the  evidence,  and  there  is  no  lade  of 
evidence  upon  any  essential  fact  The  ver- 
dict la  sustained  by  the  evidence,  and  the  mo- 
tion for  a  new  trial  was  properly  overruled. 
The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concurring. 


m  Kaa.  SG6) 
KANSAS  CITT,  M.  ft  O.  HY,  CO.  ».  LITT- 
LER. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

EHIRBNT    DOUAIIf— CONBKQUKKTIAI.    DAMAOES. 

1.  Littler  appealed  from  an  award  of  commis- 
sioners giving  him  damages  for  the  taking  of  a 
right  of  way  for  a  railroad.  He  aoaght  to  prove 
cons<><]ueDtiaI  damages  to  his  land  as  an  entire 
tract  It  had,  however,  before  this,  been  divid- 
ed by  the  right  of  wa][  of  another  railroad.  To 
establish  his  ownership  of  the  land  he  intro- 
duced a  deed  under  which  he  claimed  title.  This 
deed  excepted  from  its  operation  the  right  of 
way  of  this  other  railroad.  HM,  that  under 
this  state  of  the  proof  he  was  not  entitled  to  in- 
troduce evidence  as  to  the  cnnsaqaential  dam- 
age occasioned  to  the  entire  tract 

(Syllabus  by  the  Court) 

Error  from  District  Gonrt,  Chase  Oonnty; 
Dennis  Madden,  Judge. 

Condemnation  proceedings  by  the  Kansas 
City,  Mezloo  Se  Orient  Railway  Company 
against  B.  J.  Littler.  From  the  award  the 
railroad  company  brings  error.    Reversed. 

John  A.  Eaton  and  F.  A.  Meckel,  for  plain- 
tiff In  error.  Redden,  McKeew  ft  OUIuly, 
for  defendant  In  error. 


CUNNINGHAM,  J.  This  action  was  on 
appeal  by  Littler  to  the  district  court  of 
Chase  county  from  the  award  of  commis- 
sioners assessing  damages  because  of  the 
condemnation  of  a  right  of  way  across  his 
lands  for  the  nse  of  the  railroad  of  the  plain- 
tiff In  error.  The  right  of  way  sought  to  be 
taken  was  a  strip  100  feet  wide  across  the 
northeast  quarter  of  section  19,  In  general 
direction  from  east  to  west,  dividing  the 
quarter  section  into  two  equal  parts  approx- 
imately. Through  the  north  half,  and  nearly 
parallel  with  the  proposed  right  of  way,  la 
the  right  of  way  of  the  Atchison,  Topeka  ft 
Santa  FA  Railroad  Company,  again  dividing 
that  half  into  two  nearly  equal  parts.  In 
making  his  case,  and  to  show  title  in  him  to 
the  land  which  he  claimed  was  damaged,  be 
introduced  a  deed  under  which  he  claimea. 
The  description  contained  in  this  deed  was 
as  follows:   "The  northeast  quarter  of  sec- 
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tlon  nineteen  (19),  township  nineteen  (19), 
range  nine  (9),  excepting  the  right  of  way  of 
the  A.  T.  &  S.  F.  Railway  Company,  being 
*  *  *  acres,  mwe  or  less;  also  excepting 
pnbllc  highways."  After  the  introduction  of 
this  deed,  the  plaintiff,  to  farther  prove  his 
case,  produced  evidence  to  show  the  dam- 
ares  to  all  the  land  not  taken  by  the  Orient 
Company  In  this  quarter  section — that  on  tlie 
north  of  the  Atchison,  Topeka  ft  Santa  V6 
Railroad  as  well  as  that  on  the  sonth.  The 
defendant  company  objected  to  this  evidence 
becatise  it  was  incompetent,  irrelevant,  and 
Immaterial.  This  upon  the  theory  that  the 
plaintiff's  land  in  the  quarter  section  con- 
sisted of  two  separate  tracts  divided  by  the 
right  of  way  of  the  Atchison,  Topeka  &  San- 
ta F4  Railroad,  and  therefore,  being  thus  seg- 
regated, that  he  could  recover  only  such  con- 
sequential damages  as  was  suffered  by.  that 
portion  south  of  the  Atchison,  Topeka  ft 
fianta  P«  right  of  way.  , 

In  such  an  action  as  this,  damages,  as  a 
Rpneral  rule,  must  be  confined  to  the  tract 
of  land  over  which  the  right  of  way  is  con- 
demned, and  cannot  include  separate  and 
segregated  tracts,  unless  such  separate  tracts 
are  used  together  as  one  farm,  and  the  owner 
has,  as  a  matter  of  right,  means  of  com- 
mnnlcatlon  between  them.  In  some  cases 
parcds  of  land  separated  by  a  public  high- 
way, but  used  together,  have  heea  treated  as 
one  body,  because  the  public  highway  af- 
fords a  rightful  passageway  between  ^em ; 
but  the  intervention  of  lands  across  which 
the  owner  has  not  such  right  would  be  a 
barrier  to  the  recovery  of  such  consequential 
damages.  In  this  case  the  Atchison,  Topeka 
ft  Santa  F^  Railroad  Compaaif  had  built  and 
was  operating  its  line  across  the  land  in 
qneation,  and,  If  the  fee  in  the  strip  of  land 
so  occupied  by  that  company  was  not  vested 
1^  the  deed  in  qoestion  In  the  plaintiff  be- 
low, then  the  land  on  the  ntfrth  of  that  road 
was  severed  from  that  on  the  south,  and  in 
that  case  the  plaintiff  would  not  be  entitled 
to  recover  any  consequential  damages  to  so 
much  of  the  land  as  lay  north  of  the  Santa 
F6  Railroad.  The  burden  of  proving  all  facts 
necessary  to  recover  rested  upon  the  plaintiff. 
One  of  these  facts  was  that  these  tracts  of 
land  separated  by  the  Santa  F£  Railroad,  and 
thus  apparently  segregated  In  such  manner 
aa  to  prevent  recovery  for  consequential 
damages  to  the  portion  lying  north  of  that 
road,  were  really  not  so  segregated;  that  the 
plaintiff  had  such  Interest  In  the  fee  of  the 
strip  of  land  occupied  by  the  right  of  way 
of  this  road  or  such  right  of  passage  across 
It  as  would  give  him  the  right  to  go  from 
the  north  part  of  his  land  to  the  soutb  across 
that  right  of  way,  and  thus  permit  the  use 
of  the  two  tracts  as  one  farm.  We  do  not 
think  that  the  language  of  the  deed  which 
be  introduced  was  sufficient  to  establish  this 
right  In  him.    There  was  some  interest  In 


I  the  quarter  section  that  the  deed  did  not  pass 
to  the  plaintiff.  It  "excepted  the  right  of 
way  of  the  A.,  T.  &  S.  F.  Railway  Com- 
pany." It  is  a  matter  of  common  knowledge 
that  the  term  "right  of  way"  is  used  even 
by  the  learned  indiscriminately  to  describe 
not  only  the  easement  which  railroads  may 
obtain  by  condemnation  under  our  present 
law,  but  as  well  to  describe  the  strip  of  land 
which  a  railroad  company  occupies  for  the 
use  of  Its  track,  no  matter  by  what  title  it 
may  hold  the  same.  Probably  the  greater 
nimiber  of  people,  when  they  speak  of  the 
right  of  way  of  a  railroad  company,  have  in 
their  minds  the  ownership  of  such  strip  of 
land.  These  rights  of  way  are  held  by  the 
railroads  by  various  titles.  Prior  to  1868 
condemnation  proceedings  vested  in  them  the 
fee-simple  title.  In  other  cases  rights  were 
acquired  by  deed  or  lease.  In  other  cases, 
and  perhaps  the  larger  number,  the  mere 
easement  lechaically  known  as  a  right  of 
way  was  acquired  by  the  condemnation  pro- 
ceedings now  known  to  our  law.  It  Is  clear 
that  this  term,  as  generally  used,  has  no 
exact  and  well-defined  signification.  Again, 
the  term  "excepting"  is  such  a  one  as  in 
exact  legal  phraseology  would  be  construed 
as  retaining  in  the  grantor  the  fee  to  the 
real  estate  described,  instead  of  merely  re- 
serving from  the  operation  of  his  warranty 
deed  the  mere  incorporeal  hereditament  of  a 
right  ot  way.  But  this  term  as  well  Is  sub- 
ject to  explanation.  It  Is  sometimes  used  In 
its  strict  legal  sense  of  retaining  something 
from  the  grant,  and  at  others  in  the  sense  of 
"reservation,"  which  is  a  taking  back  from 
a  graat  a  right  conveyed  by  it  amounting  to 
a  mere  incorporeal  hereditament  It  may 
have  been  the  purpose  of  the  grantor  to  use 
the  term  in  either  of  these  senses. 

It  is  nrged  by  the  defendant  in  error  that 
all  these  doubts  are  to  be  resolved  In  favor 
of  the  grantees  under  that  deed,  and,  being 
thus  resolved,  the  deed  shows  title  in  fee 
simple  in  Littler,  subject  only  to  the  techni- 
cal right  of  way.  This  may  be  the  general 
rule  of  interpretation  as  between  grantor  and 
grantee,  thongh  many  respectable  authoritie? 
doubt  even  this.  It  certainly  would  not  be 
the  rale  in  snch  a  case  as  is  here  presented. 
In  our  Judgment,  the  language  of  the  deed 
relative  to  the  interest  retained  by  the  gran- 
tor contains  a  latent  ambiguity,  from  which 
it  is  ImposBlble,  without  farther  explanation, 
to  determine  what  the  rights  of  the  plaintiff 
below  thereunder  were;  and,  as  the  burden 
rested  upon  him.  it  was  his  duty  to  solve  this 
ambiguity  before  being  permitted  a  recovery, 
and  that  the  evidence  which  was  introduced 
to  prove  his  resultant  damages  should  not 
have  been  admitted  until  this  ambiguity  was 
so  solved. 

The  case  will  be  reversed,  and  remanded 
for  further  proceedings.  All  the  Justices 
concnrrlng. 
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RAINET  T.  CITY  OP  LAWRENCE.       ^ 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.)   ^ 

LIABILITY  OF  cm — DEFECTIVE  SIDEWALK — IN- 
STRUCTIONS—FINDINGS— EVIDENCE. 

1.  In  an  action  against  a  city  for  an  injury 
caused  by  a  defect  in  a  sidewalk,  where  there 
is  no  evidence  that  would  justify  a  finding  that 
the  plaintiff  knew  of  the  existence  of  the  defect, 
or  by  the  exercise  of  ordinary  diligence  might 
have  known  of  it,  it  is  error  to  instruct  the 
jury  as  to  the  degree  of  care  required  of  one 
using  a  walk,  knowing  it  to  be  defective. 

2.  In  such  a  case,  where  the  defect  complain- 
ed of  was  a  small  hole  in  the  walk,  and  a  slight 
irregularity  in  the  blocks  of  stone  of  which  it 
was  composed,  and  the  plaintiff  had  no  oppor- 
tunity to  learn  of  the  existence  of  such  defect, 
except  by  seeing  the  condition  of  the  walk  at  the 
time  of  the  accident,  or  a  few  moments  before, 
upon  a  dark  night — there  being  no  evidence  of 
any  artificial  illumination,  except  that  afforded 
by  a  dim  light  at  the  head  of  an  adjacent  stair- 
way— a  finding  that  plaintiff  knew  of  the  de- 
fect, or,  in  the  exercise  of  ordinary  care,  might 
have  known  of  it,  would  not  be  justified. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Douglas  Coun- 
ty;  C.  A.  Smart,  Judge, 

Action  by  Sarah  A.  Rainey  against  tbe 
city  of  Lawrence.  Judgment  for  defendant. 
Plaintiff  brings  error.     Reversed. 

Stebblns  &  Evans  and  F.  M.  McHale,  for 
plaintiff  in  error.  C.  E.  Lindley  and  Bishop 
&  Mitchell,  for  defendant  In  error. 

M.4.SON,  J.  Sarah  A.  Rainey  sued  the 
city  of  Lawrence  for  damages  occasioned  by 
a  defective  sidewalk.  The  petition  alleged 
that  the  unsafe  condition  of  the  walk  caus- 
ed plaintiff,  while  exercising  due  care,  and 
without  any  fault  on  her  part,  to  receive  a 
fall,  which  resulted  In  severe  Injuries.  The 
answer  was  a  general  denial,  coupled  with 
the  allegation,  in  general  terms,  that  any 
Injury  sustained  by  the  plaintiff  was  due 
to  the  want  of  proper  care  on  her  part. 
There  was  no  attempt  to  specify  any  act  or 
omission  of  plaintiff  as  constituting  contribu- 
tory negligence.  Without  asking  that  the 
averments  of  new  matter  be  made  more  def- 
inite, the  plaintiff  filed  a  reply  denying  them. 
A  Jury  trial  resulted  In  a  verdict  for  de- 
fendant, upon  which  Judgment  was  render- 
ed, which  plaintiff  now  seeks  to  reverse. 

The  only  testimony  as  to  the  circumstan- 
ces attendJng  the  plaintiff's  Injury  was  that 
given  by  her  own  witnesses,  which  was  to 
this  effect:  She  was  a  stranger  in  the  city. 
A  little  after  7  o'clock  upon  a  dark  and 
rainy  night  In  February  she,  with  a  party 
of  friends,  started  out  to  attend  a  meeting 
which  was  to  be  held  In  a  public  hall.  By 
mistake  they  went  up  a  wrong  stairway, 
and,  discovering  their  error,  at  once  return- 
ed. The  sidewalk  directly  in  front  of  the 
hall  leading  from  the  stairway  to  the  street 
was  made  of  Irregular  pieces  of  stone, 
which  did  not  match  evenly.  One  such 
piece.  In  particular,  was  low  at  one  end,  and 
was  broken  at  a  corner  so  tliat  a  hole  was 
formed  in  the  pavement    The  plaintiff,  In 


passing  out  of  the  doorway,  frtta  going  quits 
fast.  Immediately  upon  stepping  to  tlie 
sidewalk  she  slipped,  her  heel  or  foot  was 
caught  in  this  hole,  and  she  was  thrown 
violently  to  the  ground  and  severely  hart. 
There  was  a  dim  light  at  the  head  of  tlie 
stairway,  but,  so  far  as  the  evidence  ahowa, 
there  was  no  other  artificial  illnminatloa 
whatever  at  the  place  of  the  accident 

The  only  asstgnmenta  of  error  requiring 
discussion  are  based  npon  objections  to  the 
Instructions  given  bearing  upon  contributory 
negligence,  which  were  as  follows:  "If  these 
facts  [the  defect,  notice  to  the  city,  and  the 
resulting  injtiry]  are  shown  by  a  prepon- 
derance of  the  evidence,  then  she  may  re- 
cover, unless  you  further  find  from  a  like 
preponderance  of  the  evidence  that  her  own 
negligence  proximately  contributed  to  the 
injuries  of  which  she  complains,  in  "which 
case  there  can  l)e  no  recovery.  •  •  •  If 
you  find  that  the  defect  existed  as  alleged; 
that  the  city  liad  notice  thereof,  as  Just 
explained,  and  ought  in  the  exercise  of  rea- 
sonable care,  to  have  repaired  it;  that  the 
plaintiff  sustained  an  injury  by  reason  of 
such  defect;  and  that  her  injuries  were  not 
the  result  of  her  own  want  of  proper  care — 
then  she  may  recover.  And  you  are  advised 
that  she  was  not  debarred  from  using  said 
sidewalk,  even  though  she  knew  it  was  dan- 
gerous; but,  in  such  circumstances,  she  was 
required  to  exercise  a  degree  of  care  and 
prudence  corresponding  to  the  known  or  ap- 
parent danger.  Ordinarily  a  traveler  on  the 
highway  is  not  bound  to  keep  his  eye  con- 
stantly on  the  walk,  nor  his  thoughts  at  all 
times  fixed  upon  the  known  defect;  but 
considering  the  nature  of  such  known  defect 
If  any,  and  the  dangers  tiiut  might  reasona- 
bly be  apprehended  therefrom,  and  all  the 
attendant  circumstances,  you  must  say,  as  a 
matter  of  fact  whether  the  plaintiff  herself 
exercised  proper  care.  If  she  knew  of  such 
defect,  or,  in  the  exercise  of  reasonable  and 
oi-dlnary  care,  might  have  known  It  she 
ought  to  have  exercised  a  corresi>ondlng  de- 
gree of  care."  There  was  nothing  In  the 
evidence  upon  which  to  base  a  finding  that 
the  plaintiff'  knew  of  the  defect  that  caused 
the  injury,  or  by  the  exercise  of  ordinary 
diligence  could  have  known  of  it  unless 
It  can  be  said  that  the  jury  were  Justified  In 
inferring  that,  as  she  had  passed  over  the 
place  of  the  accident  but  a  few  moments 
before  It  occurred,  she  must  have  seen  the 
walk,  and  have  become  aware  of  Its  de- 
fective condition,  If  she  used  reasonable 
care.  Such  an  inference  might  have  been 
tenable  if  the  occurrence  had  taken  place 
in  the  daytime,  or  if  there  had  been  evi- 
dence of  some  artificial  light  suificlent  to 
enable  a  passer-by  to  discover  the  defect. 
But  the  affair  having  taken  place  upon  a 
dark  night,  with  no  illumination  but  that 
furnished  by  a  dim  light  at  the  head  of  t^n 
stairway,  there  was  no  basis  for  a  conclu- 
sion that  plaintiff  actually  learned  of  the 
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coodttlon  ot  the  wolk,  and  ber  faflnn  to 
perceive  ber  danger  and  guard  against  It 
coDld  not  be  imputed  to  her  as  negligence. 
It  might,  perhaps,  be  argued  from  the  dr- 
eumstance  that  witnesses  were  able  to  see 
and  describe  in  some  detail  all  that  took 
place,  that  there  must  have  been  some  other 
light  available  than  that  described.  Grant- 
ing the  soundness  of  the  argument,  it  does 
mot  appear  that  any  such  additional  light 
was  of  sufficient  power  to  reveal  the  condi- 
tion of  the  walk.  If  in  fact  there  was  other 
Illumination,  or  If  there  was  light  enough 
from  any  source  to  render  the  paving  stones 
visible,  it  was  incumbent  upon  defendant, 
upon  whom  rested  the  burden  of  proof  as 
to  contributory  negligence,  to  show  It  In 
the  absence  of  any  evidence  that  would  Jus- 
tify a  finding  that  plaintiff  knew  of  the  de- 
fect in  the  sidewalk,  or  by  the  exercise  of 
ordinary  diligence  might  have  known  of  it 
no  issue  was  presented  as  to  her  actual  or 
constructive  knowledge  of  Its  existence^  and 
DO  instruction  should  have  been  given  as  to 
the  degree  of  care  required  of  one  using  a 
walk  with  knowledge  that  it  was  defective. 
And  as  the  matter  was  one  of  the  utmost 
importance,  under  the  circumstances  of  the 
case,  the  giving  of  such  an  instruction  was 
prejudicial  error,  not  merely  because  it  tend- 
ed to  confuse  the  Jury  or  distract  attention 
from  the  real  issues,  but  because  It  suggest- 
ed, and  by  implication  permitted,  a  ver- 
dict ngalnst  plaintiff  upon  a  theory  not 
tenable  under  the  evidence. 

The  judgment  is  reversed,  and  a  new  trial 
ordered    All  the  Justices  concurring. 

(70  Kan.  610) 

STATE  V.  CLODGH. 
(Snpieme  Court  of  Kansas.    Jan.  7,  1905.) 

BOBBEBY— INSTRnCTIONS— »0BM   Of   VBRDICT. 

1.  Under  an  information  which  chatRes  the 
crime  of  robbery  in  the  first  degree,  and  wtiicb 
includes  the  crime  of  robbery  in  the  second 
degree,  as  well  as  the  crimes  of  grand  larceny 
and  petit  larceny,  it  ia  not  error  for  the  trial 
court  to  omit  instructing  the  jury  as  to  any  one 
or  all  of  such  lower  degrees  o{  crime  included 
in  the  charge,  when  the  evidence  tends  to  estab- 
lish the  highest  degree  of  crime  charged,  and 
does  not  tend  to  establish  guilt  of  any  lower  de- 
gree of  crime  included  therein. 

2.  Error  cannot  be  predicated  upon  the  omis- 
sion of  the  trial  conrt  to  give  faller  instruc- 
tions, when  th«  omission  is  first  called  to  the 
attention  of  the  trial  court  after  verdict,  by  a 
motion  for  a  new  trial,  and  such  omission  is  no 
proper  ground  for  a  motion  in  arrest  of  judg- 
ment. 

3.  When,  under  the  evidence  and  the  instruc- 
tions, tlie  jury  can  properly  return  only  a  ver- 
dict of  robbery  in  the  first  depree,  or  a  Rcnpral 
verdict  of  not  guilty,  it  is  not  error  for  the  court 
to  omit  or  to  refuse  to  give  any  other  form  of 
verdict  than  the  two  forms  appropriate  to  these 
findings. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bourbon  Coon- 
ty:  Walter  L.  Simons,  Judge. 

Frank  Clough  was  convicted  of  robbery, 
and  brines  error.    Affli-med. 


J.  I.  Sheppard  and  A,  L.  H.  Street,  for  a[v- 
pellant  O.  O.  Coleman,  Atty.  Gen.,  0.  B. 
Griffith,  and  J.  M.  Humphrey,  for  the  State. 

O.  A  SMITH,  J.  The  appellant,  "Frank 
Clongh,  was  arrested,  and,  after  a  preliminary 
examination,  was  charts  by  Information, 
tried,  convicted,  and  sentenced,  for  the  crime 
of  robbery  In  the  first  degree,  In  the  district 
court  of  BourlMn  county,  and  now  brings 
the  case  here  for  review. 

The  first  error  complained  of  is  the  refusal 
of  the  court  to  grant  him  a  new  trial,  on  bis 
motion  therefor,  on  the  grounds: 

(a)  That  one  of  the  Jurors,  after  the  rendi- 
tion of  the  verdict,  made  statements  In  con- 
flict with  his  sworn  statements  on  his  voir 
dire  as  to  his  acquaintance  with  and  preju- 
dice against  the  defendant  This  is  more  in 
the  nature  of  an  impeachment  of  the  Juror 
than  of  proof  of  the  fact  Snch  unsworn 
statements  after  the  rendition  of  the  verdict 
have  been  held  to  be  hearsay  evidence  as  to 
the  fact  of  the  prejudice.  But  however  this 
may  be,  the  affidavit  of  the  juror,  made  after 
the  alleged  statements,  if  true — and  the  trial 
court  bad  the  right  to,  and  probably  did,  be- 
lieve it  to  be  true — showed  that  during  the 
trial  and  during  the  deliberations  of  the 
Jury  be  neither  communicated  nor  entertain- 
ed any  prejudice  against  the  defendant. 

(b)  That  the  verdict  Is  not  supported  by 
the  evidence,  in  that  the  evidence  does  not 
identify  the  defendant  as  the  man  who  com- 
mitted the  crime.  We  think  the  evidence 
shows,  almost  conclusively,  that  the  defend- 
ant lured  Tortel  to  a  secluded  spot,  which 
was  surrounded  by  underbrush,  and  stood  by 
while  a  confederate  committed  tue  robbery. 
While  the  evidence  is  somewiiat  circumstan- 
tial, it  fully  Justifies  the  jury  in  finding  the 
defendant  an  accessory  before  the  fact 

(c)  Again,  it  is  claimed  that  the  court  mis- 
directed the  Jury,  In  that  he  instructed  as  to 
robbery  In  the  first  degree,  and  omitted  to  in- 
struct as  to  the  lower  degree  and  grades  of 
crime  that  are  included  in  the  charge  iti  the 
information.  It  is  true,  the  court  did  In- 
struct only  as  to  the  crime  of  robbery  in  the 
first  degree,  and  furnished  the  Jury  only  two 
forms  of  verdict — one  of  guilty  of  robbery  In 
the  first  degree,  and  one  of  not  guilty.  Hnd 
the  evidence  even  tended  to  establish  the 
crime  of  robbery  in  the  second  depree,  or  of 
larceny  without  force  or  violence,  this  would 
have  been  erroneous.  But  such  is  not  the 
case.  If  a  verdict  of  guilty  of  any  crime  in- 
cluded in  the  charge,  other  than  robbery  in 
the  first  degree,  had  been  returned  by  the 
Jury,  it  would  not  be  sustained  by  the  evi- 
dence^ and  should  have  been  set  aside  on  mo- 
tion. 

Even  If  the  court  had  erred  in  its  instruc- 
tions to  the  Jury,  or  in  omitting  to  instruct  in 
some  respect,  the  record  fails  to  show  thiit 
the  error  was  properly  called  to  the  attention 
of  tbe  court.  No  exception  was  taken  to  any 
Instruction  given,  and  no  request  appears  to 
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hare  been  made  for  additional  instnictlons. 
The  attention  of  the  court  was  first  called  to 
the  alleged  error  after  verdict,  upon  the  pres- 
entation of  the  motion  for  a  new  trial.  This 
is  not  good  practice.  Attorneys  for  defend- 
ants on  the  trial  of  criminal  cases  are  in 
court  for  the  purpose  of  protecting  the  in- 
terests of  their  clients  in  every  legitimate 
way.  They  should  not,  however,  lie  in  wait 
to  catch  the  court  In  error  for  the  purpose  of 
obtaining  reversals,  but  should  claim  every 
right  of  the  client  at  the  proper  time  as  the 
trial  progresses,  and  object  and  except  to 
every  adverse  ruling  supposed  to  be  inimical 
to  the  rights  of  the  client  at  the  time  it  is 
made.  Then,  after  the  verdict,  and  before 
judgment,  all  mllngs  made  in  the  progress  of 
the  trial,  still  supposed  to  be  prejudicial  to 
the  client,  should  be  again  called  to  the  at- 
tention of  the  court  by  a  motion  for  a  new 
trial,  and  exceptions  saved  to  adverse  rulings 
thereon.  Then,  if  desired,  the  questions  may 
be  presented  for  review  in  this  court. 

Two  grounds  were  set  forth  In  defendant's 
motion  In  arrest  of  judgment.  Only  one  of 
these — viz.,  that  the  information  does  not 
charge  a  public  offense — is  a  proper  ground 
for  a  motion  in  arrest  of  judgment.  As  the 
information  does  charge  the  defendant  with 
the  crime  of  robbery  in  the  first  degree,  the 
motion  was  properly  overruled. 

The  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


MERCER  et  al.  v.  McPIIERSON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

APPEAL— BEVIEW — MOBTGAOE  —  FORECLOSURE — 
REDEMPTION. 

1.  A  party  who  procures  a  court  to  procewl 
in  an  irregular  way,  and  invites  a  particular 
ruling,  is  precluded  from  assailing  such  pro- 
ooeding  and  ruling  on  review. 

2.  An  owner  of  a  substantial  interest  in  land 
acquired  from  a  mortgagor  is  entitled  to  redeem 
from  a  mortgage  foreclosure  sale  as  against  one 
to  whom  the  mortgagor  subsequently  gave  a 
deed  to  the  land,  where  the  latter  took  the  deed 
with  knowledge  of  the  interest  and  rights  of  the 
former. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  D.  R.  Mercer  and  others  agalu.st 
O.  W.  McPherson  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

C.  V.  Ferguson  and  Blake  &  Ayres,  for 
plaintiffs  in  error.  Holmes  &  Norcross,  for 
defendants  In  error. 


JOHNSTON,  C.  J.  Involved  in  this  pro- 
ceeding is  the  question  who,  of  the  contend- 
ing parties,  has  the  right  to  redeem  from  a 
judicial  sale  of  real  estate.  A  quarter  sec- 
tion of  land  was  owned  by  John  C.  McDill, 
and  In  1893  It  was  mortgaged  for  $801).  In 
that  year  he  sold  80  acres  of  the  land  to  his 


Bon-ln-law,  C.  W.  McPhersson,  and  the  c.iii- 
sideratlon  was  the  assumption  and  payment 
of  the  mortgage  debt  upon  the  whole  tract. 
McPherson  went  Into  possession  in  1S!13. 
made  valuable  and  lasting  improvements, 
paid  the  interest  on  the  mortgage  debt,  and 
when  it  matured  in  1887  had  the  mortgage 
renewed,  paying  a  commission  of  $40  to  se- 
cure the  renewal.  In  1898  John  C.  McDiil 
made  a  writing  certifying  that  he  had  sold 
the  land  to  McPherson  in  1893  for  $800,  the 
face  of  the  mortgage,  and  this  was  filed  for 
record.  Later  in  1898  John  C.  McDill  exe- 
cuted an  instrument  piwporting  to  convey 
the  land  to  J.  L.  McDill,  who  in  turn  under- 
took to  convey  it  to  D.  R.  Mercer.  In  1901 
Mercer  began  his  action  to  quiet  the  title  as 
against  McPherson,  making  the  owner  of  the 
mortgage  a  party.  McPherson  answered,  as- 
serting ownership,  and  denying  Mercer's 
claim  of  title.  The  owner  of  the  mortgage 
set  up  his  lien  and  asked  foreclosure.  The 
mortgage  was  foreclosed,  leaving  the  conten- 
tions of  McPherson  and  Mercer  for  a  later 
determination.  Under  the  decree  the  80-acre 
tract  claimed  by  McPherson  was  sold  for  a 
price  greater  than  the  mortgage  debt.  The 
mortgagee  and  purchaser  each  moved  the 
court  to  confirm  the  gale,  McPherson  moved 
to  set  it  aside,  and  Mercer  filed  a  motion 
asking  that  be  be  adjudged  the  right  to  re- 
deem the  land.  These  motions  were  all 
heard  together,  and  the  court,  upon  testi- 
mony, held  that  the  sale  should  be  confirm- 
ed, and,  further,  that  McPherson  was  en- 
titled to  the  right  of  redemption.  Of  this 
ruling  Mercer  complains.  He  contends  that 
the  question  of  title  could  not  be  adjudicated 
on  a  motion  to  confirm  the  sale.  It  was  an 
unusual  proceeding.  The  court,  however, 
was  required  to  decide  who  had  the  right  of 
redemption,  and  that  depended  upon  owner- 
ship. Issues  bad  already  been  joined  l)e- 
tween  the  parties  as  to  title  and  ownership. 
The  plaintiff  asked  the  court  to  try  the  issue 
of  the  ownership  and  consequent  right  to 
redeem  in  connection  with  the  motions  to 
confirm,  and  when  the  defendant  objected 
to  a  trial  at  that  time  the  plaintiff  insisted 
upon  proceeding,  and  the  ease  was  tried  sub- 
stantially as  if  it  bad  been  presented  on  the 
pleadings  alone.  Having  Invited  the  action 
of  the  court,  the  plaintiff  Is  not  now  In  a 
position  to  complain  of  it.  Insurance  Co.  v. 
Heckman,  64  Kan.  388.  67  Pac.  879.  The 
testimony  showed  a  sale  of  the  land  to  Mc- 
Pherson, under  which  he  took  exclusive  pos- 
sesion, and  for  years  exercised  dominion 
over  it.  While  the  consideration  had  not  been 
paid,  he  did  take  care  of  the  Interest  on  the 
mortgage,  procured  Its  extension,  paid  taxes, 
made  substantial  Improvements,  and  other- 
wise obtained  and  exercised  ownership  of 
the  land,  and  it  was  finally  sold  for  more 
than  enough  to  discharge  the  mortgage  debt. 
While  the  deed  had  not  been  made,  he  had 
acquired  the  equitable  title  and  an  owner- 
ship which  McDill  had  never  undertaken  to 
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forfeit,  and  of  which  Mercer  was  bound  to 
take  notice.  It  is  contended,  however,  that 
the  right  to  redeem  is  statutory;  that  none 
except  those  expressly  named  in  the  statute 
may  avail  tbemselTes  of  its  benefits,  and 
that  under  our  statute  only  an  owner  holding 
the  legal  title  to  the  land  may  redeem.  This 
claim  is  based  mainly  upon  a  single  provi- 
sion of  the  act  that  "the  holder  of  the  legal 
title  at  the  time  of  the  issuance  of  the  exe- 
cution or  order  of  sale  shall  have  the  same 
right  of  redemption  upon  the  same  terms 
and  conditions  as  the  defendant  In  execution, 
and  also  shall  be  entitled  to  the  possession  of 
the  property  the  same  as  the  defendant  in 
execution  as  hereinbefore  provided."  Oen. 
St.  1901,  (  4945.  'While  the  holder  of  the 
legal  title  is  expressly  mentioned  in  this  sec- 
tion, it  is  not  provided  that  he  shall  have  the 
exclusive  right  of  redemption,  and  that  such 
was  not  the  Intention  of  the  Legislature  is 
manifest  from  the  language  of  the  follow- 
ing section,  which  mentions  the  assigns  of 
the  defendant  in  execution  or  order  of  sale 
In  a  class  distinct  from  the  holders  of  the 
legal  title,  and  places  them  upon  an  equality 
of  right  with  the  holders  of  the  legal  title. 
Gen.  St.  1901,  {  4946.  The  rights  of  assigns 
and  purchasers  are  also  recognized  In  the  pre- 
ceding section  (4944),  and  In  other  sections 
It  is  provided  that  a  purchaser  of  an  inter- 
est may  redeem  where  no  restriction  Is  made 
with  respect  to  the  legal  title.  The  theory 
of  the  act  relating  to  redemption  Is  that  the 
owner  of  a  substantial  interest,  whether  or 
not  he  is  a  defendant,  may  redeem  from  an 
execution  or  mortgage  foreclosure  sale,  and 
the  like  protection  is  also  afforded  to  cred- 
itors, mortgagees  and  other  lienholders.  The 
owner  of  an  Interest,  although  he  may  have 
no  formal  conveyance,  is  more  entitled  to  ex- 
ercise the  right  than  one  holding  a  naked 
legal  title;  and  the  Interest  and  right  held 
by  McPhcrson  was  certainly  paramount  to 
that  of  Mercer,  who  took  his  deed  with  no- 
tice of  McPherson's  rights. 

We  think  the  court  ruled  correctly  in  the 
determination  of  the  right  to  redeem,  and  the 
judgment  will  be  affirmed.  All  the  Justices 
concurring. 


BUCK'S  STOVE  &  RAXGE  CO.  y.  DAVID- 
SON. 

(Supreme  Court  of  Kansas.    Jan.  7,  190.).) 

warr  of  ebbor— service  or  case— exte.nsion 

OF  TIME. 

1.  Whpre  the  time  within  which  to  serve  a 
case-made  was  extended  to  August  10th,  serv- 
ice was  required  before  the  expiration  of  Au- 
gu«t  9th. 

2.  Cwle  Civ.  Proc.  §  722,  providinc,  "The  time 
within  which  an  act  is  to  be  done  shall  bp  rom- 
putPd  by  excluding  the  first  day  and  including 
the  last :  if  the  last  day  be  Sunday,  it  shall  be 
excluded."  does  not  apply  to  an  order  extending 
the  time  for  serving  a  case-made  to  August  lOth, 
v>  as  fo  authorize  service  on  that  date,  though 
August  9th  falls  on  Sunday. 


Error  from  District  Court,  Geary  County; 
O.  L.  Moore,  Judge. 

Action  between  the  Buck's  Stove  St  Range 
Company  and  John  Davidson.  To  review  the 
Judgment  rendered,  the  stove  and  range  com- 
pany brings  error.  Heard  on  motion  to  dis- 
miss.    Dismissed. 

Humphrey  &  Humphrey,  for  plaintiff  In 
error.  Roark  &  Roark,  Coleman  &  Williams, 
and  Pulslfer  &  Smith,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  defendant  In  error 
moves  to  dismiss  this  proceeding  because 
there  is  here  no  legal  case-made,  the  same 
not  having  been  served  In  time.  The  time 
was  extended  to  August  10,  1903.  This  re- 
quired the  service  to  be  made  before  the  ex- 
piration of  the  9th  of  August  Oroco  t. 
Hille,  66  Kan.  512,  72  Pac.   208;    State  v. 

Dyck,  68  Kan.  ,  75  Pac.  488;    Maynes  v. 

Gray  (Kan.  Sup.)  76  Pac.  443. 

August  9,  1903,  however,  fell  on  Sunday, 
and  it  is  urged  that  the  time  for  service  was 
thereby  extended  by  virtue  of  section  722  of 
the  Code  of  Civil  Procedure,  which  reads  as 
follows:  "The  time  within  which  an  act  is 
to  be  done  shall  be  computed  by  excluding 
the  first  day  and  Including  the  last;  If  the 
last  day  be  Sunday,  it  shall  be  excluded." 
It  was  held  In  Croco  v.  Hllle,  supra,  that  this 
section  did  not  apply  to  a  case  like  this,  and 
that  the  time  of  service  was  not  thereby 
extended.  We  see  no  reason  for  changing 
the  rule  there  laid  down. 

Finding  ourselves  without  Jurisdiction,  we 
are  compelled  to  dismiss  this  proceeding. 


HARGIS  et  al.  v.  ROBINSON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

APPEAL— REMAND — PROCEEDINGS      BELOW— DIS- 
MISSAL  WrrU   PREJUDICE. 

1.  After  the  reversal  of  a  judgment  in  an  equi- 
table proceeding  the  Supreme  Court  ordered  the 
restitution  of  the  fund  which  was  the  subject 
of  the  controversy  to  the  prevailing  party. 
Whpn  the  order  of  restitution  went  down,  the 
district  court  pevmittod  one  not  a  party  to  in- 
tervene and  show  that  the  prevailing  party  bad 
transferred  a  portion  of  the  fund  during  tlie 
progress  of  the  litigation,  that  the  intervener 
was  now  entitled  to  such  portion,  and  thereupon 
ordered  the  payment  of  the  same  to  him.  Held 
not  error. 

2.  An  order  of  the  court,  made  on  the  motion 
of  plaintiff,  dismissing  a  ease  "with  prejudice," 
is  a  final  disiHwitiou  of  the  controversy,  and.  un- 
less set  aside  or  reversed,  is  a  bar  to  a  future 
action. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  Coun- 
ty; C.  L.  Swarts,  Judge. 

Action  by  W".  C.  Robinson  and  others 
against  Gladys  M.  Hargis  and  others.  On 
remand  and  order  of  restitution  against 
Hargis,  W.  C.  Robinson  intervened  In  his 
Individual  capacity,  and,  from  a  judgment 
for  intervener,  Hargis  and  others  bring  er- 
ror.   Afllrmed. 
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J.  E.  Torrance  and  S.  C.  BIoss,  for  plain- 
tlffa  In  error.  Hackney  &  Lafferty,  for  de- 
fendants in  errOT. 

JOHNSTON,  O.  J.  This  proceeding  In- 
volves the  question  whether,  after  the  Su- 
Ijreme  Court  has  made  an  order  directing 
the  restoration  or  payment  of  a  fund  to  one 
of  two  litigating  parties,  a  third  may  Inter- 
vene and  show  that  the  first  has  transferred 
his  right  to  a  part  of  the  fund,  and  that  the 
tliird  party  is  entitled  to  such  part  The 
question  arises  on  the  following  facts,  which 
are  more  fully  set  forth  In  Hargls  v.  Robin- 
son, 03  Kan.  086,  66  South.  988:  Meredith 
owned  a  tract  of  land,  and  In  1884  gave  a 
mortgage  thereon  for  $800.  In  1886  a  Judg- 
ment for  $270  was  obtained  against  the 
Merediths,  which  became  a  lien  on  the  land 
inferior  to  the  mortgage  Hen.  In  1887  Mere- 
dith sold  the  land  to  M.  !>.  Robinson  and 
M.  L.  Read.  In  1880  Read  and  the  repre- 
sentatives of  Robinson  paid  ott  the  $800 
mortgage,  which  left  the  Judgment  standing 
as  a  first  lien  against  the  land.  In  1803  an 
execution  was  issued  on  the  Judgment,  which 
was  levied  on  the  land,  and  It  was  subse- 
quently sold  to  Gladys  M.  Hargis  for  $1,200. 
In  1894,  Robinson  and  Read  both  having 
died,  their  executors  commenced  an  action 
In  the  district  court,  aslsing  to  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  $W0 
mortgage,  which  had  been  previously  paid, 
and  also  to  have  their  title  quieted  as  against 
the  sheriff's  deed  to  Hargis.  In  1898  Judg- 
ment was  rendered  restoring  the  mortgage 
lien  and  foreclosing  the  same,  under  which 
the  land  was  sold  for  $1,319.57  to  a  stranger 
to  the  record.  Hargis  brought  the  case  to 
this  court,  and  In  December,  1901,  the  Judg- 
ment of  the  trial  court  restoring  and  fore- 
closing the  mortgage  was  reversed.  It  being 
held  that  the  executors  of  Robinson  and 
Read  were  not  entitled  to  subrogation  as 
against  Hargis.  Hargis  v.  Robinson,  supra. 
Afterward,  and  on  a  motion  for  restitution. 
It  was  made  to  appear  that  the  land  which 
had  been  the  subject  of  controversy  had 
been  sold  to  a  sti-anger,  and  this  court  made 
an  order  that  the  executors  of  Robinson  and 
Read  should  pay  to  Hargis  $1,319.57,  or  re- 
store the  land  in  controversy.  When  the 
mandate  of  the  court  upon  the  order  of  res- 
titution went  down.  Judgment  was  entered 
In  favor  of  Hargis  against  tlie  executors  for 
the  sum  mentioned,  but,  it  appearing  that 
It  was  done  without  notice  to  the  opposing 
party,  it  was  set  aside.  Subsequently  one- 
half  the  amount  named  In  the  order  of  res- 
titution, to  wit  $775.20,  was  paid  to  the 
clerk  of  the  court,  and  W.  C.  Robinson,  one 
of  the  executors.  Intervened  in  his  individ- 
ual capacity,  alleging  that  In  October,  1895, 
Gladys  M.  Hargis  and  her  husband  conveyed 
an  undivided  half  of  the  land  In  contro- 
versy to  A.  P.  Johnson,  who  filed  the  deed 
for  record  March  4,  1897;  that  in  February, 
1898,  Johnson  sold  the  half  interest  in  the 


land  to  Robinson  In  his  Individual  capacity, 
and,  as  the  deed  then  executed  was  lost,  a 
later  deed,  executed  In  January,  1902,  was 
delivered  to  Robinson,  conveying  to  him  the 
nndivided  half  of  the  real  estate.  Robinson 
therefore  asked  that  one-half  of  the  fund 
should  be  paid  to  him,  instead  of  to  Uargis. 
Gladys  M.  Hargis  and  her  husband  alleged 
that  they  bad  made  a  deed  to  Johnson,  but 
that  it  was  in  fact  a  mortgage  to  secure  the 
payment  of  indebtedness  to  him.  They  also 
set  up  that  Robinson  was  not  entitled  to  in- 
tervene at  that  stage  of  the  proceedings,  and 
further,  by  reason  of  his  representative  ca- 
pacity as  trustee  of  the  Robinson  estate,  he 
was  estopped  from  asserting  any  title  In  his 
Individual  capacity  to  the  land  or  the  fund- 
Robinson  replied  that  the  Harglses  couid 
not  question  the  character  of  the  convey- 
ance from  Johnson  to  Robinson,  because  in 
an  action  brought  by  them  to  have  the  deed 
declared  to  be  a  mortgage  it  had  been  final- 
ly determined  adversely  to  their  contention; 
that  is,  the  action  had  been  dismissed  by 
the  court  with  prejudice  to  the  bringing  of 
another  action.  A  hearing  was  had  upon 
these  Issues,  and  the  court  determined  that 
W.  C.  Robinson  was  entitled  to  one-half  of 
the  fund,  and  gave  Judgment  accordingly. 

This  was  an  equitable  proceeding,  and  the 
court  rightly  allowed  intervention  by  W. 
C.  Robinson,  who  had  not  been  connected 
with  the  litigation  In  his  individual  copacity. 
Ordinarily,  a  stranger  to  litigation,  who  has 
an  interest  in  a  fund  in  controversy,  or  which 
is  in  the  custody  of  the  court,  may  inter- 
vene, and  assert  a  title  to  all  or  a  portion  of 
such  fund.  It  is  contended  that  under  the 
order  and  Judgment  of  this  court  the  district 
court  was  without  authority  to  do  anything 
except  to  enforce  the  payment  of  the  fund 
to  the  Harglses,  and  this  regardless  of  wheth- 
er they  or  some  one  else  were  then  entitled 
to  the  fund.  Where  the  direction  In  a  man- 
date of  the  reviewing  court  is  specific  and 
final,  there  is  oiHlinarily  no  alternative  with 
the  trial  court  but  to  carry  it  into  effect 
However,  a  blind,  technical,  and  literal  com- 
pliance with  the  mandate,  without  regard  to 
new  facts  or  to  Justice  and  equity,  is  not  re- 
quired. Railway  Co.  v.  Amrlne,  10  Kan. 
318;  Conroy  v.  Perry,  20  Kan.  472;  Duffltt 
&  Ramsey  v.  Crozier,  Judge.  30  Kan.  150, 
1  Pac.  69;  McDonald  v.  Swisher,  60  Kan. 
610,  57  Pac.  .507.  Of  course,  old  facts  are 
not  to  be  reconsidered,  nor  adjudicated  is- 
sues retried;  but,  if  new  facts  are  pre- 
sented, and  new  rights  have  arisen,  a  fur- 
ther inquiry  and  adjudication  thereon  may 
be  had.  There  was  no  attempt  here  to 
reopen  tlie  case  or  to  retry  any  of  the  ques- 
tions settled  in  that  adjudication.  It  had 
been  determined  that  the  estates  of  Robin- 
son and  Read  were  not  entitled  to  subroga- 
tion; that  Mrs.  Hargis,  by  reason  of  her 
purchase  at  the  execution  sale,  and  because 
the  land  had  been  sold  under  the  erroneous 
decree  of  foreclosure,  was  entitled  to  the 
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money  derived  from  the  sale.  This  was  the 
decision  as  between  tbe  litigating  parties, 
but  there  was  no  determination  as  to  wheth- 
er she  had  transferred  or  surrendered  her 
right  to  the  land  or  fund  while  the  litiga- 
tion was  in  progress.  If  she  had  already 
received  payment  of  a  part  of  tbe  fund,  she 
could  not  insist  upon  an  interpretation  of 
tbe  mandate  of  this  court  which  would  re- 
qaire  it  to  be  paid  over  again;  and  if  she 
had  assigned  tbe  fund,  or  a  portion  of  it.  to 
another,  surely  such  other  could  intervene 
and  show  tbe  assignment,  and  his  right 
thereunder  to  a  portion  of  the  fund.  Here 
the  Harglses  had  transferred  their  interest 
in  the  land  or  fund  to  Johnson,  who  tiad 
retransferred  It  to  Robinson,  and  no  reason 
Is  seen  why  Robinson  could  not  intervene 
at  the  time  of  the  distribution,  and  claim 
tbe  share  of  the  fund  which  the  Hargises 
bad  actually  transferred.  While  Robinson's 
Intervention  was  after  Judgment  and  review, 
its  purpose  was  not  to  interrupt  tbe  litiga- 
tion between  the  original  parties,  nor  to  re- 
try the  Issues  Joined  between  them.  It  did 
not  retard  the  original  suit,  ncr  require  tbe 
setting  aside  of  tbe  Judgment  rendered  in  it. 
It  Is  based  on  a  new  right,  which  arose  after 
the  litigation  was  begun,  and  upon  an  as- 
signment and  transfer  which  tbe  Hargises 
themselves  made.  Intervention  after  Judg- 
ment In  an  equitable  proceeding  Is  not  un- 
common, and  especially  where  there  is  a 
fund  for  distribution. 

Complaint  Is  made  of  the  ruling  respect- 
ing tbe  transfer  of  tbe  laud,  and  because 
the  plaintiffs  in  error  were  not  permitted  to 
show  that  the  deed  to  Johnson  was  in  fact 
a  mortgage.  Robinson  contended,  and  tbe 
court  held,  that  tbe  Hargises  were  concluded 
by  tbe  litigation  between  them  and  Johnson 
on  that  issue.  That  action  was  brought  In 
March,  1897,  and  concluded  In  December, 
1899.  After  pending  that  length  of  time,  the 
plaintiffs,  by  their  attorneys,  one  of  whom 
was  Hargls  himself,  moved  the  court  to  dis- 
miss the  case  "with  prejudice,"  and  at  plain- 
tiffs' costs,  and  the  court  granted  tbe  mo- 
tion, and  formally  granted  the  dismissal 
"with  prejudice."  No  objection  was  made 
to  tbe  entry,  nor  was  its  finality  questioned 
by  any  one  until  the  matter  of  the  distribu- 
tion of  tbe  fund  in  question  arose.  The  con- 
tention now  is  that  tbe  dismissal  "with  prej- 
udice" at  the  instance  of  tbe  plaintiffs'  at- 
torneys was  not  effective;  that  It  was  in 
tbe  nature  of  a  common-law  retraxit,  which 
cannot  be  entered  by  an  attorney,  but  must 
be  made  by  the  plaintiff  in  person.  Provi- 
sion having  been  made  by  statute,  the  com- 
mon-law rule  invoked  does  not  apply.  Un- 
der our  Code  and  practice  two  methods  of 
dismissal  are  provided.  One  is  a  dismissal 
"without  prejudice"  to  a  future  action,  for 
various  reasons,  and  the  other  a  dismissal 
"with  prejudice"  to  a  future  action.  Where 
•  party  voluntarily  dismisses  a  case,  and 
wishes  to  reserva  to  himself  the  privilege 


of  enforcing  his  right  In  a  subsequent  pro- 
ceeding, he  should  procure  and  have  enter- 
ed an  order  of  dismissal,  stating  in  express 
terms  that  it  is  "without  prejudice."  An 
order  dismissing  "with  prejudice''  is  equiva- 
lent to  an  adjudication  upon  tbe  merits,  and 
will  operate  as  a  bar  to  a  future  action. 
The  terms  "with  prejudice"  and  "without 
prejudice"  have  been  recognized  by  the  Leg- 
islature and  by  the  decisions  of  this  court  as 
having  reference  to  and  being  determinative 
of  tbe  right  to  the  bringing  of  a  future  ac- 
tion. Civ.  Code,  (  397;  Railroad  Co.  v.  Dry- 
den,  17  Kan.  278;  Brown  v.  Klrkbrlde,  19 
Kan.  688;  Alien  v.  Dodson,  89  Kan.  220,  17 
Pac.  667;  Banking  Co.  v.  Ball,  57  Kan.  812, 
48  Pac.  137;  Railway  Co.  v.  McWherter,  68 
Kan.  345,  53  Pac.  135.  A  dismissal  under  our 
practice  differs  from  some  of  those  suggested 
by  plaintiffs  in  error  in  this:  that  it  is  a  Ju- 
dicial act,  rather  than  the  act  of  the  party. 
Whether  "with  prejudice"  or  "without  prej- 
udice," it  is  in  the  nature  of  a  Judgment;  and 
a  Judgment  "with  prejudice,"  not  set  aside  or 
reversed,  is  a  final  disposition  of  the  contro- 
versy. Allen  V.  Dodson,  supra;  Banking  Ca 
T.  Ball,  supra. 

The  relations  between  Robinson  and  the 
estates  represented  by  him  ore  not  in  contro- 
versy here,  and,  if  the  purchase  of  the  land 
or  of  an  interest  in  tbe  fund  by  Robinson  was 
an  abuse  of  bis  trust,  as  plaintiffs  in  error 
contend,  It  does  not  injuriously  affect  them, 
and  Is  not  a  matter  of  which  they  may  com- 
plain. 

The  judgment  of  the  district  court  will  be 
alBrmed.    All  tbe  Justices  concurring. 


(70  Kan.  EK) 
WILLIAMS  v.  VINCENT. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905i.) 

XSEKFTIONS— BOWtJNO    AIJJET— TOOLS    OF 
BUSINESS. 

1.  A  bowling  alley  is  not  exempt  from  seizure 
and  sale  on  execution  as  tlie  tools  or  implements 
of  the  keeper's  trade  or  business. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Crawford  Coun- 
ty. 

Action  by  Mica  Q.  Vincent  against  D.  B. 
Williams.  Judgment  for  plaintiff.  From  a 
seizure  and  sale  on  execution,  defendant 
brings  error.    At&rmed. 

O.  T.  Boaz,  for  plaintiff  in  error.  Camp- 
bell &  Campbell,  for  defendant  In  error. 

BURCH,  J.  The  single  question  In  this 
case  is  whether  a  bowling  alley  is  exempt 
from  seizure  and  sale  on  execution;  the  term 
"bowling  alley"  being  construed  to  connote 
pieces  of  wood  so  conjoined  as  to  present 
a  plane  surface  42  Inches  wide  and  72  feet 
long,  and  wooden  pins  and  wooden  balls,  all 
used  in  tbe  game  of  bowling.  The  party 
claiming  the  exemption  Is  the  head  of  a  fam- 
ily, and  has  no  Income  except  revenue  deriv- 
ed from  tbe  use  of  the  alley,  and  the  amount 
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of  money  received  from  that  source  la  not 
greater  tban  the  reasonable  necessities  of 
life  require. 

Tlie  decision  turns  upon  the  meaning  of 
the  eigbtli  subdivision  of  section  3,  c.  38,  Gen. 
St.  1901.  The  statute  reads:  "Every  per- 
son residing  in  this  state,  and  being  the 
head  of  a  family,  shall  liave  exempt  from 
seizure  and  sale  upon  any  attachment,  ex- 
ecution or  other  process  issued  from  any 
court  in  this  state,  the  following  articles  of 
personal  property:  •  •  •  Eighth,  the  nec- 
essary tools  and  implements  of  any  mechan- 
ic, miner  or  other  person,  used  and  kept  in 
stock  for  the  purpose  of  carrying  on  his 
trade  or  business,  and  in  addition  thereto, 
stock  In  trade  not  exceeding  four  hundred 
dollars  in  value."  By  section  4  of  the  same 
chapter  a  like  exemption  is  allowed  in  favor 
of  a  person  not  the  head  of  a  family,  except 
that  the  word  "instruments"  Is  used  in  the 
place  of  the  word  "implements."  Evidently 
the  two  words  were  meant  to  describe  the 
same  species  of  property,  and  should  be  re- 
garded as  of  identical  import,  and  decisions 
of  this  court  interpreting  the  meaning  of  sec- 
tion 4  are  authoritative  when  applied  to  sec- 
tion 3. 

Tools  and  Implements  are  usable  articles 
employed  as  means  to  effect  an  end.  A  me- 
chanic works  upon  wood,  metal,  and  other 
substances,  and  fashions  them  into  desired 
forms  or  structures.  That  is  his  trade  or 
business.  The  production  of  the  desired  form 
or  structure  is  the  end  in  view.  Tools  or  Im- 
plements are  employed  to  bring  about  the 
desired  result.  The  miner  digs  minerals 
from  tbe  interior  of  the  earth.  The  matter 
of  extracting  the  coveted  substance  and 
bringing  It  to  the  surface  is  his  trade  or  busi- 
ness. In  order  to  conduct  it,  he  uses  tools 
and  Implements.  The  exemption  law  names 
the  mechanic  and  the  miner.  Not  wishing  to 
compile  a  catalogue  of  all  tool-using  trades, 
the  framers  of  the  statute  followed  these  two 
particular  descriptions  by  the  words  "or  oth- 
er persons,"  and  their  meaning  is  other  per- 
sons obliged  to  use  tools  or  implements  to 
carry  on  their  trades  or  business  in  tbe  same 
way  that  a  mechanic  or  miner  requires  tools 
or  implements  to  carry  on  his  trade  or  busi- 
ness. The  rule  of  interpretation  employed 
is  known  technically  as  that  of  ejusdem 
generis.  It  requires  that  the  meaning  of 
general  terms  be  restricted  by  particular 
words  preceding  them  (Small  v.  Small,  56 
Kan.  1.  14,  42  Pac.  323,  30  L.  E.  A.  243,  54 
Am.  St.  Rep.  581),  and  it  was  applied  by 
this  court  to  the  section  of  the  statute  now 
under  consideration  in  the  case  of  Guptil  v. 
McFee,  9  Kan.  37.  In  the  opinion  in  that 
case,  Mr.  Justice  Valentine  said:  "The  words 
of  the  eighth  section  [subdivision]  were  in- 
tended to  comprehend  a  class  of  citizens  who 
earn  their  livelihood  by  the  use  of  tools  and 
implements,  in  whole  or  in  part.  A  man  may 
derive  his  principal  support  from  some  busi- 
ness, in  the  exercise  of  which  tools  and  im- 


plements are  necessary,  and  still  not  be 
strictly  a  mechanic  or  miner.  Such  persons 
were  intended  to  be  included  by  the  words 
'or  other  person,'  in  this  subdivision  of  the 
act,  and  it  should  read  'the  tools  and  In- 
struments [implemeutsj  of  every  mechanic, 
miner,  or  other  person,  to  tbe  exercise  of 
whose  trade  or  business  tools  or  Implements 
are  necessary.' "  It  is  obvious  that  a  bowl- 
ing alley  cannot  be  used  as  a  requisite  to 
an  end,  like  a  saw  and  plane,  or  a  hammer 
and  anvil,  or  a  pick  and  shovel.  Its  keeper 
has  no  object  to  accomplish  beyond  its  mere 
maintenance  for  hire.  He  has  no  trade  or 
business,  l)eyond  tbe  mere  keeping  and  let- 
ting. All  notions  of  nse  and  of  instrumental- 
ity are  wanting,  and  unless  an  article  be 
adapted  to  employment  as  an  utensil  in  the 
execution  of  some  design  or  the  ixwduction 
of  some  result,  after  the  analogy  of  the  tool 
or  implement  of  the  mechanic  or  miner,  the 
protection  of  tbe  statute  does  not  extend  to 
it.  This  distinction  is  plain  from  all  the 
cases.  A  lamp,  show  cases,  tables,  and  other 
pieces  of  personal  property  used  by  a  jeweler 
in  tbe  business  of  manufacturing  and  repair- 
ing watches  and  Jewelry,  are  exempt,  be- 
cause used  by  him  in  promoting  a  mechanical 
enterprise.  Bequillard  v.  Bartiett,  19  Kan. 
382,  27  Am.  Rep.  120.  Cheese  vats,  cheese 
presses,  curd  knives,  and  other  appliances 
used  by  a  woman  in  making  cheese,  are  ex- 
empt. They  are  tools  and  implements  nec- 
essary to  her  business  of  making  cheese. 
Fish  V.  Street,  27  Kan.  270.  An  iron  safe, 
a  set  of  abstracts,  a  cabinet,  and  a  table  used 
by  an  abstractor  In  bis  business  of  making 
and  supplying  abstracts  of  title  to  persons 
desiring  them  are  exempt.  The  trade  or 
business  is  that  of  an  abstractor  of  titles. 
The  safe  and  other  articles  named  are  means 
whereby  the  abstractor  carries  on  that  busi- 
ness, through  which  he  procures  a  liveli- 
hood. Davidson  v.  Sechrist  28  Kan.  324. 
A  printing  press  and  printing  materials  em- 
ployed In  editing  and  publishing  a  county 
newspaper  are  tools  and  implements  of  the 
editor,  printer,  and  publisher.  Bliss  v.  Ted- 
der, 34  Kan.  57,  7  Pac.  599,  55  Am.  Rep.  237; 
Jenkins  v.  McXall,  27  Kan.  532,  41  Am.  Rep. 
422.  Tbe  harness  and  buggy  of  a  man  earn- 
ing a  living  by  driving  through  the  country 
soliciting  life  insurance  are  true  implements, 
when  kept  and  used  by  the  owner  for  the 
purpose  of  carrying  on  his  business  of  insur- 
ance. Wilhlte  V.  Williams.  41  Kan.  288,  21 
Pac.  256,  13  Am.  St.  Rep.  281.  The  tools  of 
a  tinner  engaged  in  putting  tin  roofs  upon 
buildings  are  exempt  because  they  are  nec- 
essary to  carry  on  thot  Eind  of  work.  Miller 
V.  Weeks,  46  Kan.  307,  26  Pac.  694.  The  bus 
of  a  hotel  keeper,  used  to  carry  guests  to 
and  from  his  hotel,  and  necessary  for  the 
successful  conduct  of  the  business  of  keeping 
a  hotel,  is  an  implement  of  that  vocation. 
White  V.  Gemeny.  47  Kan.  741,  28  Pac.  1011, 
27  Am.  St.  Rop.  320.  In  all  of  these  cases  the 
debtor  was  engaged  in  some  trade  or  bnsi- 
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B«n  at  a  means  of  rapport;  as  aa  Inddent  to 
i^ich  he  was  obliged  to  resort  to  tbe  agency 
ot  some  article  or  appliance  as  a  means  of 
effecting  the  ultimate  end,  and  sndi  use 
alone  converted  the  article  Into  a  tool  or  iiB> 
plcment,  within  the  meaning  of  tbe  law. 

The  distinction  between  tools  and  imple- 
ments which  tbe  debtor  mnst  use  In  order  to 
perform  some  work  in  which  lie  is  engaged, 
and  articles  which  may  be  kept  for  other 
purposes,  is  illustrated  in  the  fourth  sub- 
4lTl8ion  of  the  third  section  of  the  exemption 
law,  which  withholds  from  the  reach  of 
process,  among  other  things:  "•  •  •  One 
sewing-machine,  all  spinning  wheels  and 
looms  and  all  other  implements  of  industry, 
and  an  other  household  furniture  not  here- 
in enumerated,  not  exceeding  in  value  Ato 
boodred  dollars."  Household  Implements  of 
Industry  are  analogous  to  tbe  tools  of  a 
trade,  but  other  household  fomitore,  with- 
in the  limit  of  value,  may  consist  of  pictures 
tipbn  the  walls,  mere  ornaments,  furniture 
for  a  guestroom,  or  furniture  for  persons 
wbo  may  pay  for  board  or  rent  rooms  in  the 
iMnise.  Rasure  ▼.  Hart,  18  Kan.  S40,  26  Am. 
Bep.  772.  By  virtue  of  tbe  same  principle, 
the  lamp,  show  cases,  tables,  and  other  uten- 
sUs  of  the  Jeweler  in  Bequlllard  v.  Bartlett, 
when  kept  and  used  as  an  adjunct  to  his 
business  of  keeping  a  Jewelry  store,  were 
not  exempt;  and,  if  the  tinner's  tools  in  Mil- 
ler V.  Weeks  bad  merely  formed  a  part  of 
tbe  defendant  in  error's  stock  of  hardware, 
tbey  would  have  been  mere  merchandise. 

Tbe  debtor  claims  that  he  has  tbe  same 
rights  as  the  fiddler  in  the  case  of  Ooddard 
▼.  Chaffee,  2  Allen,  395,  79  Am.  Dec.  796,  and 
enforces  bis  argument  by  an  Illustration 
from  tbe  thrilling  drama  of  Richelieu,  as 
follows:  "As  around  the  sacred  form  of  his 
beloved  niece  the  aged  cardinal  drew  tbe 
magic  circle  of  the  church  at  Bome,  the  pre- 
cincts of  which  no  myrmidon  of  the  temporal 
law  dared  penetrate,  so  around  certain  things 
the  people  ot  this  commonwealth  have  erect- 
ed a  barrier,  to  penetrate  which  no  court 
can  issue  a  writ  sufficiently  forceful,  and 
among  these  certain  things  are  'the  necessary 
Implements  of  a  person  used  and  kept  in 
stock  for  tbe  purpose  of  carrying  on  his 
business.' "  The  fiddler,  however,  could  op- 
«rate  bis  own  fiddle  with  some  profit,  but 
the  debtor  in  this  case  might  enter  bis  al- 
ley In  the  morning,  when  the  son's  flamboy- 
ant beams  of  gold  and  fire  first  break  upon 
tbe  still  and  pulseless  world,  and  stay  there 
untU  its  expiring  rays  ensanguine  the  cloud 
heaps  of  tbe  west  with  angry  dye,  mak- 
ing the  vibrant  earth  to  tremble  with  the 
thunder  of  bis  rumbling  balls,  and  shivering 
the  circumambient  abr  with  the  crash  of  bis 
stricken  pins,  without  making  a  cent;  m 
even  arousing  a  suspicion  that  he  was  at 
work,  or  was  using  tbe  tools  or  implements 
ot  any  kind  of  trade  or  business.  But  more 
than  this,  be  does  not  dalm  that  he  is  even 
a  bowler,  engaged  In  the  business  of  bowl- 


ing, and  that  be  cannot  work  at  bis  trade  ex- 
cept by  the  aid  of  his  alley;  and,  until  be 
does  something  equivalent  to  this,  and  estab- 
lishes himself  on  tbe  plane  of  the  woman 
making  cheese^  and  shows  that  his  alley  is 
an  Instrumentality,  in  the  same  sense  as  her 
vats  and  presses  and  cuid  knives,  it  la  sub- 
ject to  the  payment  of  his  debts. 

Tbe  Judgment  of  the  district  court  la  af- 
firmed.  All  the  Justices  concurring. 
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(Supreme  Court  of  Kansas.    Jan.  T,  1905.) 

OBIiaXAI.  I.aW— OXANOE  OF  VKIITnB-^BXJUDIOK 
OP  JUDGB. 

1.  The  fact  that  a  large  number  of  the  in- 
habitants of  a  county  may  be  prejudiced  against 
the  defendant  will  not  justify  a  change  of  ven- 
ae on  tbe  grounds  of  local  prejudice  if  the  re- 
mainder of  tbe  people  of  toe  county  are  free 
from  prejudice,  and  the  defendant  may  still 
have  a  fair  trial  within  the  county. 

2.  The  prejudice  of  tbe  judge,  which  is  made 
a  statutory  ground  for  change  of  venue  in  a 
criminal  case,  refers  to  bis  prejudice  against  a 
party,  and  not  to  an  opinion  that  the  judge  has 
formed,  or  is  believed  to  entertain,  upon  a  legal 
question  arising  In  tbe  case. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bourbon  Coun- 
ty; W.  L.  Simons,  Judge. 

Charles  Grayson  Parmenter  was  convicted 
of  murder,  and  appeals.    Affirmed. 

J.  I.  Sbeppard  and  A.  L.  H.  Street,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  G.  B. 
Griffith,  and  J.  M.  Humphrey,  for  tbe  State. 

JOHNSTON,  O.  J.  Charles  Grayson  Par- 
menter, who  killed  Frank  T.  Bruner,  was 
prosecuted  upon  a  charge  of  murder  in  tbe 
first  degree,  convicted  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  the  penitenti- 
ary for  a  term  of  13  years.  Upon  his  appeal 
he  complains  of  rulings  made  upon  applica- 
tions for  change  of  venue.  He  first  applied 
for  a  change  to  a  county  other  than  Bourbon, 
where  tbe  homicide  occurred,  because  of  tbe 
prejudice  of  the  people  of  that  county  against 
him.  As  manifestations  of  local  prejudice, 
he  showed  that  after  tbe  preliminaiy  ex- 
amination the  officers,  fearing  mob  violence, 
removed  him  to  the  Jail  of  an  adjoining  coun- 
ty, and  also  that  full  accounts  of  the  tragedy 
bad  been  published  in  the  local  papers.  In 
support  of  his  application  be  filed  a  great 
many  affidavits  of  people  of  Ft.  Scott,  where 
Bruner  was  killed,  and  of  some  residing  in 
other  parts  of  the  county,  that  prejudice  ex- 
isted against  Parmenter,  and  that,  in  their 
opinion,  a  fair  trial  could  not  be  had  In  the 
county.  In  most  of  them  there  was  a  state- 
ment to  tbe  effect  that  for  years  Parmenter 
had  been  accused  of  open  and  notorious  vio- 
lations of  the  prohibitory  liquor  law,  and  be- 
cause of  which  affiant  believed  that  there  was 
a  deep-seated  prejudice  against  him  in  tbe 
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minds  of  the  people.  KumeroQs  affldaTlts  of 
residents  of  the  county,  many  of  whom  llyed 
outside  of  Ft.  Scott,  testified  In  behalf  of  the 
state  to  the  effect  that  no  prejudice  of  which 
they  were  aware  existed  against  the  defend- 
ant, and,  In  their  judgment,  he  could  have  a 
fair  trial  In  the  county.  There  was  testi- 
mony, too,  that  the  excitement  created  by 
and  which  immediately  followed  the  homi- 
cide had  subsided,  and  that,  outside  of  a  few 
friends  of  the  deceased,  Bruner,  the  people 
were  desirous  that  a  fair  and  impartial  trial 
should  be  given  to  the  defendant. 

The  fact  that  a  part  or  a  large  number  of 
the  people  of  a  county  may  be  prejudiced 
against  tbe  defendant  docs  not  warrant  a 
change  of  venue.  If  the  other  residents  are 
free  from  prejudice,  and  the  defendant  may 
still  have  a  fair  and  impartial  trial  in  the 
county.  It  is  not  enough  that  prejudice 
against  the  defendant  exists,  but,  as  the  stat- 
ute provides,  it  must  exist  to  such  an  extent 
"that  the  minds  of  the  inhabitants  of  the 
county  In  which  the  cause  Is  pending  are  so 
prejudiced  against  the  defendant  that  a  fair 
trial  cannot  be  had  therein."  Or.  Code,  S  174. 
In  Ft  Scott  and  the  immediate  vicinity  many 
of  the  people  may  have  been  disqualified  to 
act  as  jurors,  but  that  city  is  on  the  eastern 
border  of  the  county,  and  witnesses  living 
15  to  20  miles  from  the  city  said  that  in  their 
communities  they  found  no  prejudice  against 
the  defendant.  It  does  not  appear  that  any 
dlfiScuIty  was  experienced  In  obtaining  an  un- 
prejudiced and  qualified  jury  in  the  county, 
and  no  complalxLt  is  made  of  the  jury  that 
tried  him,  or  of  the  verdict  which  they  re- 
turned against  him.  The  numerous  state- 
ments filed,  that  he  had  been  charged  with 
violations  of  the  prohibitory  liquor  law,  do 
not  go  far  to  establish  prejudice.  Opposi- 
tion to  the  business  in  which  he  may  have 
been  engaged,  although  Illegitimate,  Is  not 
necessarily  antagonism  to  him;  at  least,  it 
Is  not  the  equivalent  of  disqualifying  preju- 
dice. In  passing  upon  this  phase  of  the  case, 
and  the  condition  of  local  sentiment  in  the 
county,  the  trial  court  remarked  that:  "Ev- 
erybody knows  that  it  is  more  difficult  to 
convict  a  man  of  selling  liquor  than  to  con- 
vict him  of  murder.  He  gets  more  lawyers 
to  defend  him,  raises  more  points,  carries 
more  juries  on  the  trial  for  violating  the  pro- 
hibitory law  than  he  will  for  murder.  I  do 
not  believe  that  any  man  is  ever  unpopular 
here  In  Ft.  Scott  because  he  violates  the  pro- 
hibitory liquor  law.  I  do  not  tliink  there  is 
any  danger  of  his  not  getting  a  fair  trial  on 
that  accoimt  I  think  there  would  be  no 
class  of  men  who  would  be  so  safe  on  prose- 
cution; that  any  of  the  rest  of  us  would  be 
In  more  danger  of  not  getting  a  fair  trial 
than  the  man  who  violates  the  prohibitory 
law."  A  change  of  venue  works  delay,  en- 
hances expense,  and  Is  deemed  to  be  a  wrong 
to  the  public,  unless  justice  to  the  defendant 
requires  it.  Before  a  change  can  be  granted, 
it  must  affirmatively  appear  that  such  preju- 


dice exists  as  will  be  reasonably  certain  to 
prevent  a  fair  trial.  The  evidence  as  to 
local  prejudice  in  this  case  was  conflicting. 
That  conflict,  like  others  arising  upon  factB, 
is  for  the  trial  court  to  determine.  In  do- 
ing 80,  the  court  Is  vested  with  discretion, 
and,  aside  from  the  presumption  that  the 
discretion  was  not  abused  and  that  the  qvetn 
tlon  was  correctly  decided,  there  appears  to 
be  abundant  evidence  to  sustain  the  ruling 
made  by  the  court.  State  y.  Bohan,  15  Kan. 
407;  State  v.  Bohan,  19  Kan.  28;  State  v. 
Furbeck,  29  Kan.  532;  State  v.  Dangherty, 
63  Kan.  473,  65  Pac.  695. 

After  the  refusal,  application  was  made  for 
a  change  of  venue  to  another  district  on  tlie 
ground  that  the  judge  was  prejudiced  against 
the  defendant.  The  charge  of  prejudice  in 
the  mind  of  the  judge  was  based  mainly  on 
his  denial  of  the  previous  application  for  a 
change  of  venue,  and  upon  some  other  pre- 
liminary rulings  in  this  case.  These  rulings, 
even  If  they  bad  been  erroneous,  did  not  af- 
ford grounds  for  the  change.  "Errors  of 
judgment  do  not  amount  to  prejudice  or  HI 
will  on  the  part  of  the  Judge.  The  theory 
of  our  judicial  system  i»  tliat  Judges  of  nls. 
prius  may  commit  errors  of  Judgment  In 
matters  of  law  which  may  be  reviewed  by 
the  courts  of  last  resort,  but  such  errors 
have  never  been  held  as  equivalent  to  preju- 
dice." State  v.  Bohan,  19  Kan.  52.  The 
prejudice  of  the  Judge  which  is  made  a 
statutory  ground  for  a  change  of  venue  re- 
fers to  the  prejudice  against  a  party,  and 
not  to  an  opinion  that  the  Judge  has  formed, 
or  is  believed  to  entertain,  upon  a  legal  ques- 
tion arising  in  the  case.  Nothing  in  the  rul- 
ings made,  nor  in  the  language  of  the  judge 
in  making  them.  Indicates  any  prejudice  of 
the  judge  against  the  defendant.  Indeed,  It 
ai^ears  that  the  judge  bad  no  personal  ac- 
quaintance with  him.  In  a  full  and  dispas- 
sionate statement  of  his  relation  to  the  de- 
fendant and  to  the  case,  the  Judge,  among 
other  things,  said:  "I  am  not  conscious  of 
bavhig  the  least  prejudice  against  the  de- 
fendant, and  I  know  of  no  reason  why  I 
should  have.  So  far  as  weak  htunanity  can 
follow  in  the  footsteps  of  Divinity,  every 
accused  person  shall  have  a  fair  trial  before 
me,  as  I  hope  to  have  a  fair  trial  liefore  the 
Higher  and  Perfect  Tribunal  before  which 
we  must  all  sooner  or  later  appear.  But  I 
am  unable  to  grant  the  application  without 
violating  my  official  oath,  by  finding  a  fact  to 
exist  which  I  am  satisfied  does  not  exist." 

Complaint  is  made  of  refusal  of  a  motion 
for  a  continuance.  The  application  was 
based  chiefly  on  the  ground  that  the  defend- 
ant had  not  had  sufficient  time  and  oppor- 
tunity to  prepare  for  trial.  The  killing  oc- 
curred on  November  12,  1902.  The  prelim- 
inary examination  was  held  on  November 
22d.  The  case  was  called  for  trial  at  the 
following  term  of  court,  on  January  5,  1903, 
and,  after  some  preliminary  matters  were 
disposed  of,  the  application  for  a  coutinu(i.nce 
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waa  made  on  TannaiT  19, 1908,  and,  although 
OTemiled,  the  caae  was  not  set  down  tor  tclal 
until  the  2d  day  of  February,  1003;  and  thus 
14  days'  additional  time  was  given  the  de- 
fendant for  preparation.  The  granting  of  a 
contlnnanoe  rests  largely  In  the  discretion 
of  the  trial  court,  and  It  Is  manifest  that 
there  was  no  abuse  of  such  discretion  In 
this  case. 

The  same  may  be  said  of  the  ruling  allow- 
ing the  name  of  a  witness  to  be  Indorsed  on 
the  Information  at  the  time  of  trial,  and  of 
which  complaint  is  made. 

No  attack  Is  made  on  the  proceedings  at 
ttie  trial,  nor  upon  the  verdict  or  sentence. 

The  Judgment  of  the  district  court  wUl  be 
affirmed.    All  the  Justices  concurring. 

m  Kan.  824) 

BOATMEN'S  BANK  v.  FIRST  NAT.  BANK 

OB*  HERINGTON.* 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

MOBTaAGE— rOBECI^OSCRE— PABTIXa—  DECEASSD 
MAKEB. 

1.  Where  a  mortgaee  Is  songht  to  be  foreclos- 
ed as  agaiuBt  a  subsequent  grantee.  It  is  not  er- 
ror to  proceed  as  agaiost  him  without  a  re- 
vivor of  tbe  action  as  against  a  deceased  malc- 
er  of  the  mortgage  and  the  notes  secured  there- 
by. In  sach  a  case  the  maker  of  the  notes  and 
the  mortgaxe  is  not  a  necessary  party  to  the 
action  to  foreclose,  so  Car  as  tbe  subsequent 
grantee  is  concerned. 

(Syllabus  fay  the  Court) 

Error  from  District  Court,  Morris  County; 
O.  It.  Moore,  Judge. 

Action  by  the  First  National  Bank  of  Her- 
Ington  against  the  Boatmen's  Bank  and  oth- 
ers. Judgment  for  plaintiff  and  defendant 
bank  brings  error.    Affirmed. 

Botsford,  Deatherage  &  Young  and  Clar- 
ence Crowley,  for  plaintUT  in  error.  Nichol- 
son &  Plrtle  and  John  Maloy,  tor  defendant 
In  error. 

OUNNINOHAM,  J.  This  was  an  action  by 
the  First  National  Bank  of  Herington  upon 
several  notes  of  Samuel  Harrison  and  to 
foreclose  a  mortgage  given  by  him  and  his 
wife  to  secure  payment  of  the  same.  The 
Boatmen's  Bank  and  C.  M.  Smith,  its  trustee, 
were  made  parties  defendant  under  the  alle- 
gation that  the  bank  bad,  or  claimed  to  have, 
some  interest  in  the  mortgaged  property. 
This  interest  was  afterwards  shown  to  be  a 
conveyance  from  Harrison  to  the  Boatmen's 
Bank  subsequent  to  the  recording  of  the 
First  National  Bank  mortgage.  The  Boat- 
men's Bank,  by  its  trustee.  Smith,  for  an- 
swer claimed  that  Harrison  had  fully  paid 
the  note  sued  upon.  Harrison  made  default. 
After  the  court  had  entered  upon  the  trial 
of  the  issues  between  the  two  banks  thus 
made.  It  was  found  advisable,  owing  to  the 
lengOi  of  the  accotinttng  Involved,  to  api>oint 
a  referee  to  ascertain  the  condition  of  the 
account  as  between  Harrison  and  the  Hering- 
ton bank.  Subsequently,  when  this  bearing 
tame  on  before  the  referee,  the  Boatmen's 

•Bcbaarlss  dsnled  Fabruary  t,  UCSb 


Bank  suggested  tbe  death  of  Harrison,  but 
neither  produced  proof  of  tbe  fact  nor  re- 
quested revivor.  The  referee  proceeded  to 
ascertain  the  condition  of  the  accounts  as  b&- 
tween  Harrison  and  tbe  Herington  bank  for 
the  piurpose  of  ascertaining  the  amount  du» 
upon  tbe  notes  sued  upon,  in  order  to  deter* 
mine  whether,  as  against  tbe  Boatmen's 
Bank,  the  mortgage  should  be  foreclosed. 
The  Boatmen's  Bank  participated  in  this  ex- 
amination.  The  referee  made  findings  as  to 
the  amount  due  the  Herington  bank  upon  the 
Harrison  notes.  Upon  the  motion  of  the 
Boatmen's  Bank,  for  various  grounds  there- 
in set  out,  this  report  was  set  aside,  and  the 
conrt  proceeded  to  ascertain  for  Itself  the 
amount  due  upon  the  notes.  Upon  this  hear- 
ing it  received  as  evidence,  by  agreement  of 
parties,  the  transcript  of  the  evidence  taken 
by  the  referee.  Whether  it  received  other 
evidence  than  this  the  record  does  not  show. 
Its  findings  as  to  the  amount  due  varied 
slightly  from  the  finding  of  the  referee.  Per- 
sonal Judgment  was  rendered  against  Harri- 
son for  the  amount  found  due  on  the  notes, 
and  Judj;ment  against  all  of  the  defendants 
for  the  foreclosure  of  the  mortgage  and  for 
the  sale  of  the  mortgaged  premises. 

Complaint  is  here  made  because  the  case 
was  proceeded  with,  after  the  suggestion  of 
tbe  death  of  Harrison,  without  a  revivor. 
We  find  no  error  In  this,  for  two  reasons: 
First,  there  was  no  showing,  outside  of  the 
mere  suggestion,  that  Harrison  was  dead; 
second,  it  was  entirely  Immaterial  so  far  as 
the  Boatmen's  Bank  was  concerned,  if  Har- 
rison was  dead  or  unrepresented  upon  the 
bearing.  The  Issue  as  between  the  plaintiff 
and  the  Boatmen's  Bank  could  proceed  to 
final  determination  Just  as  well  without  Har- 
rison in  the  case  as  with,  and  that  bank 
could  make  every  defense  to  the  notes  for 
the  purpose  of  defeating  foreclosure  of  the 
mortgage  that  it  could  have  done  had  there 
been  a  revivor  of  the  personal  action  against 
Harrison.  It  has  been  repeatedly  decided  in 
this  court  that,  where  the  title  to  mortgaged 
real  estate  has  passed  from  the  mortgagor 
subsequent  to  the  execution  of  the  mortgage, 
the  mortgagor  is  not  a  necessary  party  in  an 
action  to  foreclose.  Jones  v.  Lapham,  15 
Kan.  B40;  Asbmore  v.  McDonnell,  39  Kan. 
669, 18  Pac.  281. 

It  is  further  urged  by  the  plaintiff  in  error 
that  under  the  evidence  as  shown  by  the  rec- 
ord an  excessive  amount  was  found  due  up- 
on the  notes.  We  have  carefully  examined 
this  claim,  and  find  ourselves  unable  to  agree 
therewith.  Aside  from  the  fact  that  the  mat- 
ter was  given  careful  consideration  by  the 
court  below,  involving,  as  it  did,  long  and 
somewhat  intricate  accounts,  we  have  no 
sufficient  data  from  which  to  make  a  recal- 
culation, even  were  we  so  disposed.  The 
record,  as  we  have  already  suggested,  does 
not  show  that  all  of  the  evidence  considered 
by  the  court  is  therein  found.  AiX  the  Jos* 
ttces  concurring. 
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<70  Kan.  E9Z) 

fiTATH  T.  BOOTT. 
(Boprenw  Court  of  Katnai.    Jan.  7,  1005.) 

CBIUIRAI.    LAW— APPKAI/— DTgMTMAU 

1.  After  an  appeal  to  this  coort  by  a  defend- 
ant conTicted  of  felony,  he  became  a  fugitive 
from  juatioe.  Held,  that  the  appeal  will  be  dia- 
missed. 

(Syllabua  by  the  Ooort) 

Appeal  from  District  Court,  Elk  Coonty; 
O.  P.  Alkman,  Judge. 

Sam  Scott  was  convicted  of  grand  larceny, 
and  appeala.    Dismissed. 

8.  S.  Klrkpatrick,  for  appellant  C  C 
Coleman,  Atty.  Gen.,  and  A.  T.  Ayera,  tor 
the  State. 

WM.  R.  SMITH,  J.  Appellant  was  Inform- 
ed against,  charged  with  the  crime  of  grand 
larceny.  He  was  tried  and  convicted.  After 
overruling  a  motion  for  a  new  trial,  the 
court  sentenced  bim  to  hard  labor  In  the 
penitentiary.  He  was  allowed  by  the  coort 
60  days  witUn  which  to  make  and  serve  a 
bill  of  exceptions.  The  court  fixed  a  bond 
in  the  sum  of  $600,  on  the  execution  and 
approval  of  which  the  Judgment  and  sen- 
tence of  the  court  was  to  be  stayed  pending 
the  preparation  of  the  bill  of  exceptions. 
A  bond  signed  by  the  appellant  and  three 
sureties  was  given  and  approved  on  May 
12,  1904.  The  bill  of  exceptions  was  allowed 
and  signed  on  June  29th,  following.  On  Au- 
gust 18th  notices  of  appeal  to  this  court  were 
served,  and  a  bill  of  exceptions  and  tran- 
script filed  here  on  September  16,  1904.  On 
September  7,  1904.  the  county  attorney  of 
Elk  county  made  an  application  to  the  dis- 
trict Judge  for  an  order  directing  the  sheriff 
to  convey  Scott  to  the  penitentiary.  A  hear- 
ing of  the  application  was  set  for  September 
13th,  with  directions  that  notices  of  it  be 
served  on  defendant  and  bis  attorney,  which 
was  done.  On  the  day  set,  Scott  did  not 
appear  in  person  or  by  counsel,  and  it  was 
found  that  by  such  failure  he  had  violated 
the  conditions  of  his  bond,  which  were  that 
he  would  keep  and  observe  all  orders  made 
by  the  court  with  reference  to  his  custody, 
and,  on  the  order  of  the  court  or  Judge,  sur- 
render himself  into  the  possession  of  the 
sheriff,  and  do  and  perform  such  other 
things  as  might  be  required  of  him  pending 
the  appeaL  The  bond  was  declared  forfeit- 
ed. 

In  support  of  a  motion  filed  in  this  court 
by  the  state  to  dismiss  the  appeal,  it  appears 
that  after  Scott's  conviction  in  tliia  caae  a 
complaint  was  filed  against  him  for  cattle 
stealing;  that  a  warrant  was  issued  for  his 
arrest,  but  he  was  not  found  by  the  sheriff. 
It  has  been  made  to  appear,  also,  that  one 
•f  the  bondsmen  informed  the  sheriff  that 
relatives  of  Scott  had  raised  money  to  pay 
the  amount  of  the  bond  given  pending  the 
preparation  of  the  bill  of  exceptions. 

The  appellant  is  a  fugitive  from  Justice. 


He  la  neither  serving  fals  sentence,  nor  has 
he  given  bond  to  stay  the  execution  of  the 
Judgment  imposed  by  the  trial  court  pending 
tlie  appeal.  Courts  have  uniformly  declined 
to  hear  parties  similarly  situated.  Common- 
wealth T.  Andrews,  97  Mass.  548:  People 
V.  Tremayne,  3  Utah,  331,  3  Pac.  85;  Whar^ 
ton's  Criminal  Pleading  &  Practice  (Sth  Ed.) 
I  774;  People  v.  Redinger,  55  CaL  280,  36 
Am.  Rep.  32:  Smith  v.  United  States,  94 
U.  S.  97.  24  U  Ed.  32;  Bonahan  t.  Nebraska, 
12S  C.  8.  682,  8  Sup.  Ct  1380,  81  U  Ed.  854. 
In  the  three  cases  last  dted,  writs  of  error 
sued  out  to  reverse  Judgments  of  conviction 
were  dismissed  conditionally;  It  being  or- 
dered that  if  the  appellants,  who  were  fugi- 
tives from  Justice,  appeared  within  a  time 
fixed  by  the  court,  their  appeals  would  be 
heard.  In  a  case  not  reported,  tills  court 
made  a  like  order.  Counsel  for  appellant 
though  duly  served  with  notice  of  the  motion 
to  dismiss,  has  offered  no  assurance  that 
his  client  intends  to  appear  at  any  time. 
The  action  of  his  bondsmen  in  arranging  to 
pay  the  amount  of  their  liability  indicates 
that  defendant  has  no  Intention  of  return- 
ing. In  People  of  the  State  of  N.  Y.  v. 
Genet  59  N.  T.  80,  82,  17  Am.  Rep.  815,  It 
is  said:  "In  criminal  cases  there  Is  no  equiv- 
alent to  the  technical  appearance  by  attorney 
of  defendant  in  civil  cases,  except  the  being 
in  actual  or  constructive  custody.  When  a 
person  charged  with  felony  has  escaped  out 
of  custody,  no  order  or  Judgment  if  any 
should  be  made,  can  be  enforced  against 
him;  and  courts  will  not  give  their  time 
to  proceedings  which,  for  their  effectiveness, 
must  d^end  upon  the  consent  of  the  person 
dtarged  with  crime.  •  •  •  The  provi- 
sions of  the  statutes  giving  to  defendants  la 
criminal  cases  the  right  to  make  a  bill  of 
exceptions  are  not  so  alisolnte  as  to  di^laoe 
all  the  other  principles  which  belong  to  crim- 
inal proceedings,  but  must  be  taken  in  sub- 
ordination to  them.  We  think  they  do  not 
require  the  courts  to  encourage  escapes  and 
facilitate  the  evasion  of  the  Justice  of  the 
state  by  extending  to  escaped  convlcte  the 
means  of  reviewing  their  convictions." 

The  appeal  will  be  dismissed.    All  the  Jos- 
tices  concurring. 


(70  Kan.  SIS) 
OUDAHT  PACKING  CO.  ▼.  BROADBENT. 
(SopreBM  Court  of  Kansas.    Jan.  7,  1905.) 

mai.IOCNCB— ACTIOIf    FOB    IRJTTBini  —  PLBAO- 

XNO — SVIDE.\CE— CHARACTEB   OF    IHJCBT 

— DAMAQES. 

1.  Cnder  an  alle^tion  in  plaintiff's  petition 
that  an  injury  of  which  be  complained  had  re- 
sulted in  brui.sing,  maiming,  and  injuring  him, 
and  causing  him  to  become  sicic  and  sore,  and 
fracturing  his  left  leg,  thereby  causing  him 
great  bodily  pain  and  mental  anguish,  proof 
may  be  received  that  eight  days  after  the  hap> 
pening  of  the  accident,  and  after  the  leg  was 
first  set,  it  iMcame  necessary  to  rebreak  the 
uniting  bones  and  reset  the  aame^  thereby  caua- 
ing  the  plaintiff  pain. 
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2.  In  pleading  the  character  of  an  injury  it  is 
not  neccHsar;  to  fdve  a  specific  catalofoie  of  ev- 
ery incident  or  subordinate  resuit  flowing  there- 
from in  order  to  introduce  fH-oof  of  such  results ; 
but  the  pleading  of  such  injury  will  permit  proof 
of  all  results  which  naturally  and  proximately 
ensue  therefrom. 

3.  It  was  claimed  in  the  petition  that  the  ac- 
cident which  resulted  in  the  injury  complained 
of  was  caused  by  the  negligence  of  the  defend- 
ant in  making  a  road  along  which  plaintiff  was 
driving;  this  negligence  being  that  the  road  was 
built  of  loose  and  incompact  material,  such  as 
sawdust,  pieces  of  boards,  sticks,  and  shavings. 
A  declaration  of  the  plaintiff's  attorney  during 
the  progress  of  the  trial  that  he  did  not  claim 
timt  the  road  itself  was  so  made,  but  thn 
ground  upon  which  the  road  was  built,  did  not 
amount  to  an  abandonment  of  the  negligence  as 
claimed  in  the  petition. 

4.  Evidence  showing  in  a  general  way  that 
surgeons  and  nurses  had  bestowed  considerable 
time  and  attention  upon  plaintiff,  without  in 
any  manner  showing  the  value  of  such  services, 
does  not  alone  afford  sufficient  I>a8is  for  a  ver- 
dict for  such  services.  A  verdict  rendered  on 
such  evidence  ought  to  be  set  aside. 

(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Wyandotte 
County;   E.  L.  Fischer,  Judge. 

Action  by  Wilson  H.  Broadbent  against  the 
Cadahy  Packing  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Modified. 

McFadden  &  Morris,  for  plaintiff  In  error. 
Getty,  Hutchlngs  &  Dean,  for  defendant  in 
enor. 

CUNNINGHAM,  J.  Tills  Tras  an  action  by 
tbe  defendant  In  error  to  recover  for  Ms  per- 
sonal injuries  by  being  thrown  from  a  wagon 
heavily  loaded  with  lumber  as  he  was  driving 
the  same  Into  tbe  grounds  upon  which  was 
located  the  plant  of  the  plaintiff  in  error. 
Broadbent  was  an  employ^  of  a  lumber  com- 
pany which  was  supplying  lumber  to  the 
packing  company.  He  was  sent  with  a  heavy 
load  of  lumber  to  deliver  it,  according  to  tbe 
order  of  the  packing  company,  at  its  plant 
He  was  directed  to  drive  along  a  certain  road- 
way to  a  given  point.  In  so  doing  tbe  front 
wheels  of  the  wagon  sank  suddenly  into  tbe 
soft  roadway,  and  be  was  tbrown  forward 
and  downward  upon  tbe  tongue,  breaking  one 
of  his  legs  and  sustaining  other  injuries. 
The  particular  negligence  of  tbe  packing 
company,  as  charged  by  the  petition,  was 
that  It  "negligently  and  carelessly  construct- 
ed and  maintained  a  certain  road  or  drive- 
way at  a  point  near  the  main  entrance,  and 
upon  tbe  land  of  tbe  defendant;  that  tbe 
last-mentioned  road  or  driveway  was  care- 
lessly and  negligently  constructed  and  main- 
tained by  the  defendant  company  in  this,  to 
wit,  that  said  last-mentioned  road  or  drive- 
way was  elevated  above  tbe  general  surface 
of  said  land  by  the  plachig  of  loose  and  in- 
compact dirt  and  materials,  to  wit,  pieces  of 
boards,  chips,  shavings,  sweepings,  and  ref- 
use from  tbe  plant  and  yard  of  said  defend- 
ant company,  tbe  same  being  covered  by  cin- 
ders loosely  placed  or  dumped  thereon,  all 

V  2.  See  Damages,  voL  15,  Cent  Dig.  {{  441,  442. 


of  said  material  In  said  road  or  driveway 
being  unpacked  or  unrolled,  and  in  such  a 
condition  that  the  same  was  unsafe  and  dan- 
gerous for  tbe  passage  of  loaded  wagons 
thereon,  and  the  wheels  of  said  loaded  wag- 
ons or  teams  would  easily  sink  or  cut  into 
tbe  material  composing  said  road  or  drive- 
way, and  that  tbe  same  was  so  as  aforesaid 
negligently  and  carelessly  permitted  by  said 
defendant  to  so  remain."  The  character  of 
bis  injuries,  as  stated  in  his  petition,  was 
that  he  was  thrown  against  and  across  tbe 
tongue  and  between  tbe  horses,  thereby 
"bruising,  maiming,  and  injuring  plaintiff, 
and  causing  him  to  become  sick  and  sore,  and 
fracturing  his  left  leg  midway  between  bis 
ankle  and  knee,  thereby  causing  plaintiff 
great  bodily  pain  and  mental  anguish,  which 
he  will  continue  to  suffer  during  tbe  remain- 
der of  bis  life,  and  permanently  Injuring 
bim."  He  claimed  damages  in  the  total  sum 
of  $2,000,  which  were  itemized  as  follows: 
General  damage,  fl,700;  loss  of  time,  $150; 
medicines  and  medical  services,  $150.  Tbe 
jury  awarded  blm  damages  in  the  sum  of 
$1,999,  without  itemizing  tbe  specific  amounts. 
A  motion  for  a  new  trial  was  overruled,  and 
tbe  plaintiff  In  error  now  seeks  a  reversal  of 
tbe  Judgment. 

Tbe  first  assignment  of  error  arises  upon 
tbe  court's  permitting  tbe  plaintiff  to  show 
that  eight  days  after  tbe  occurrence  of  tbe 
accident  tbe  surgeons  rebroke  tbe  partially 
united  bones  of  bis  leg  and  reset  tbe  same, 
tbey  having  discovered  that  either  by  reason 
of  faulty  setting  in  the  first  place,  or  by  a 
misplacing  of  position  by  Involuntary  or  acci- 
dental movement  subsequent  thereto,  tbe 
fractured  parts  were  not  properly  adjusted. 
It  seems  that  this  operation  was  not  a  very 
serious  one;  one  of  tbe  surgeons  testifying 
that  tbe  process  of  knitting  of  the  bones  bad 
not  then  begim  because  the  broken  surfaces 
were  not  In  apposition  except  slightly  where 
tbe  fractured  parts  touched  edgewise.  The 
operation,  however,  caused  the  plaintiff  pain, 
and  it  is  claimed  by  tbe  packing  company 
that  tbe  court  erred  In  permitting  this  to  be 
considered  by  tbe  Jury  as  an  element  of 
plalntlfTs  damages;  tbls,  not  because  it 
might  not  be  recovered  for  bad  it  been  prop- 
erty pleaded,  but  because  tbe  allegations  of 
plaintiff's  damages  did  not  specifically  point 
out  tbls  item.  Various  decisions  of  this  court 
are  cited  to  tbe  point  that  proof  should  be 
confined  to  tbe  issues  made  by  tbe  pleadings. 
We  do  not  disagree  with  counsel  as  to  this 
rule.  It,  however,  does  not  require  that 
every  incident  of,  or  subordinate  result  flow- 
ing from,  an  Injury  sbould  be  pointed  out  or 
complained  of  in  order  to  be  recovered  for. 
Such  a  role  would  result  in  infinite  prolix- 
ity, and  tend  to  confuse,  rather  than  inform, 
Tbe  general  rule  is  that  the  pleading  of  an 
Injury  Indicted  will  admit  proof  of  all  re- 
sults wblcb  naturally  and  approximately  en- 
sue or  may  reasonably  be  expected  to  result 
therefrom.    Tbe  employment  of  a  sm'geon  to 
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^et  the  broken  leg  was  certainly  such  a  re- 
isult.  That  the  Rurgeoii  might  make  a  mis- 
take in  so  doing  might  reasonably  be  antici- 
pated, as  mistukes  occur  under  the  manipu- 
lation of  the  most  skillful.  Even  had  an  un- 
skillful surgeon  been  employed,  without  fault 
on  the  part  of  the  plaintiff,  and  a  misalign- 
ment made  by  such  unskillful  surgeon,  still 
we  are  of  the  opiulon  that  the  general  alle- 
ge tious  of  the  petition  would  have  been  sufll- 
cieut  to  admit  the  criticised  proof,  especially 
in  the  absence  of  any  counter  allegations  in 
the  answer.  The  Enc.  of  Pleading  and  Prac- 
tice, vol.  5,  p.  740,  states  the  rule  as  follows: 
"It  Is  not  necessary  In  such  actions  that  the 
petition  should  midertake  to  give  a  specific 
catalogue  of  the  plaintiffs  injuries.  It  is 
enough  that  the  declaration  shows  the  Injury 
complained  of  without  describing  it  in  all  its 
seriousness,  and  a  recovery  should  be  had  in 
proportion  to  the  extent  of  the  injury.  Nor 
do  the  rules  of  pleading  require  that  every 
effect  or  re.snit  following  the  infliction  of  par- 
ticular injuries  shall  be  set  forth  In  the  dec- 
laration in  order  to  recover  therefor,  since 
such  a  course  would,  In  effect,  require  the 
pleading  of  the  entire  evidence."  In  Chicago 
T.  Sheehan,  113  111.  658,  the  doctrine  is  stat- 
ed thus:  "It  is  enough  that  the  declaration 
showed  the  Injury  received  without  describ- 
ing it  in  all  its  seriousness,  and  the  recovery 
could  be  to  the  whole  e.\tent  of  the  Injurj-." 
In  Ohio  &  Mississippi  Railroad  Co.  v.  Hecht, 
115  Ind.  448,  17  N.  E.  207,  the  complaint  set 
out  that  the  plaintifC  was  injured  as  follows: 
"His  foot  and  ankle  were  sprained,  strained, 
and  otherwise  greatly  injured  and  bruised, 
and  the  ligaments  and  tendons  of  plaintiff's 
foot  were  strained  and  drawn  and  perma- 
nently injured,  so  tliat  the  plaintiff  suffered 
great  pain  and  anguish,  and  became  sick, 
sore,  and  lame."  Under  this  allegation  the 
court  held:  "The  complaint  makes  a  case 
entitling  the  appellee  to  full  corapen.satlon 
for  the  injury  which  approximately  resulted 
from  the  appellant's  wrong.  Whore  a  dis- 
ease caused  by  the  injury  sapeiTCTies,  as  well 
as  where  the  disease  exists  at  the  time  of 
the  injury,  and  is  aggravated  by  It,  the  plain- 
tiff is  entitled  to  full  compensatory  dam- 
ages." In  Johnson  v.  McKee,  27  Mich.  471, 
the  following  language  is  used:  "When  the 
defendant  was  Informed  that  damages  were 
Konglit  for  sickness  and  disorder,  and  their 
attendant  expenses,  as  well  as  for  wounds 
and  bruises,  he  was  bound  to  accept  evidence 
of  any  sickness  the  origin  or  aggravation  of 
which  could  be  traced  to  the  act  complained 
of."  In  Keyser  v.  C.  &  G.  T.  Ry.  Co..  6« 
Mich.  31)0.  33  N.  W.  8«7,  under  an  allegation 
that  a  child  had  his  legs  and  arms  broken  and 
dislocated,  and  his  body  and  head  greatly 
bruised,  broken,  and  injured,  and  that  he 
was  otherwise  greatly  hurt  and  wounded,  it 
was  held  competent  to  prove  that  as  a  result 
he  had  what  the  witness  termed  "fits,"  and 
was  troubled  with  his  kidneys;  the  court 
remarking:  "That  while  the  testimony  show- 


ed that  these  aliments  referred  to  were  not 
the  necessary  consequence  of  the  Injury,  it 
did  show  that  they  were  regarded  as  the 
natural  consequence,  and  that  this  siiowtng 
was  sufficient  to  bring  the  proof  within  the 
declaration."  In  W^llUams  v.  Railway  Com- 
pany, 102  Mleh.  537,  61  N.  W.  52,  under  a  dec- 
laration alleging  injuries  by  dislocation, 
straining,  laceration,  and  Injuries  to  muscles, 
nerves,  and  otherwise,  It  was  held  admissible 
to  prove  that  the  plaintiff  was  suffering  from 
inflammation  of  a  nerve.  An  allegation  In  a 
complaint  in  Babeock  v.  St.  P.,  M.  &  M.  Ry. 
Co.,  36  Minn.  147,  30  N.  W.  449,  "that  the 
plaintiff  had  suffered  an  Injury,  and  by  rea- 
son thereof  has  been  and  is  sick,  lame,  and 
sore,  and  unfitted  for  manual  labor,  and  has 
suffered  great  pain  of  body  and  mind,"  Is 
sufficient  to  admit  evidence  that  the  injury 
caused  nervous  prostration,  spinal  irritation, 
and  tori'Idity  of  the  liver. 

Plaintiff  in  error  contends  that  the  results 
of  the  subsequent  breaking  and  resetting  of 
plaintiff's  leg  was  so  independent  and  dis- 
associated with  the  original  injury  as  not  to 
be  recoverable  therefor  except  by  specially 
pleading  it.  It  must  necessarily  be  admitted 
that,  were  this  a  natural  or  approximate  re- 
sult of  the  Injury,  no  special  pleadings  would 
be  rcciuired.  t'lwn  this  point  the  case  of  Pos- 
tal Telegraph  Cable  Company  v.  Ilulsey,  132 
Ala.  462,  31  South.  532,  Is  very  much  In  point. 
There  the  plaintiff,  whose  leg  had  been  bro- 
ken througli  the  fault  of  the  defendant,  was 
taken  with  somrthlng  like  colic  one  night,  and 
In  attempting  to  turn  over  on  his  side  to  keep 
from  vomiting  on  his  bed  rebroke  the  frac- 
tured leg  after  the  fracture  had  begun  to 
unite.  The  court  said:  "It  Is  not  pretended 
that  the  leg  was  rebroken  by  any  conscious 
fault  of  the  plaintiff,  but.  If  rebroken.  It  was 
a  natural  result,  or  one  liable  to  happen,  flow- 
ing from  the  cause  of  its  being  broken  In  the 
first  Instance  having  Immediate  and  causal 
connection  therewith.  But  for  the  original 
breaking,  the  roln-eakage  could  not  have  oc- 
curred." The  court  cites  In  support  Western 
R.  of  Ala.  v.  Mutch,  97  Ala.  194.  11  South. 
894,  21  L.  R.  A.  316,  38  Am.  St.  Rep.  179; 
Thompson  v.  L.  &  N.  R.  R.  Co.,  91  Ala.  496, 
8  South.  406,  11  U  R.  A.  146.  To  the  same 
effect  Is  the  case  of  Sauter  v.  N.  Y.  C.  &  H. 
R.  R.  Company,  06  N.  Y.  50,  23  Am.  Rep. 
18.  The  Injury  In  that  case  was  the  Inflic- 
tion of  a  hernia.  A  surgical  operation  to  re- 
lieve therefrom,  by  a  mistake  of  the  surgeons 
employed,  resulted  In  the  death  of  the  Injur- 
ed. It  was  held  that  the  railroad  company 
was,  notwithstanding  this  mistake,  liable  In 
damages  for  his  death;  the  original  Injury 
being  the  proximate  cause  of  this  result — the 
court  remarking:  "The  employment  of  a  sur- 
geon was  proi)er,  and  may  be  regarded  as  a 
natural  consequence  of  the  act;  and  the  mis- 
take which  it  is  evident  might  be  made  by  the 
most  skillful  may  be  regarded  of  the  same 
character."  Several  cases  are  there  cited  in 
sup])ort  of  this  conclusion.    See,  also,  Chica- 
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80  City  Ry.  Co.  t.  HaatiosB,  138  111.  251,  26 
N.  E.  584;  C,  B.  &  Q.  Ry.  Co.  t.  SulUran,  21 
IlL  App.  580 ;  Id.,  17  N.  B.  462.  We  conclude 
that  evidence  relative  to  tbe  resetting  of  the 
broken  leg  was  proper. 

As  noted  above,  tbe  allegation  of  negligence 
"was  that  tbe  road  sank  because  it  was  "ele< 
Tated  above  tbe  general  surface  of  tbe  land 
by  placing  loose  and  incompact  dirt  and  ma- 
terial, such  as  pieces  of  boards,  boxes,  sticks, 
shavings,  sweepings,  and  refuse  from  the 
plant  and  yard  ut'  tbe  defendant  company,  and 
covering  tbe  same  by  cinders  loosely  placed  or 
dumped  thereon,  making  tbe  road  unsafe  and 
-dangerous  for  passage  of  loaded  wagons 
thereon."  In  support  of  this  allegation  tbe 
plaintiff  Introduced  several  witnesses,  whose 
testimony  tended  to  show  that  the  land  upon 
which  tbe  road  was  constructed  was  original- 
ly low  and  marshy;  that  tbe  packing  com- 
pany had  filled  up  tbe  general  surface  by 
dumping  thereon  loose  material  of  the  nature 
and  kind  indicated  in  plaintiff's  petition,  and 
uixin  such  surface  had  built  tbe  road  in  ques- 
tion out  of  cinders  and  other  more  substan- 
tial material  The  defendant,  in  making  its 
case,  called  witnesses  to  prove  that  tbe  sub- 
stratum was  of  sand,  and  not  of  the  loose 
material  shown  by  tbe  plaintiff,  and  then 
asked  one  witness,  "I  will  ask  you  to  state 
whether  or  not  there  is  any  rubbish  like  shav- 
ings or  sawdust  or  pieces  of  sticks  in  there" 
— referring  to  the  roadway  above  the  general 
surface;  whereupon  tbe  attorney  for  the 
plaintiff  said  in  open  court:  "We  don't  claim 
that  there  was  In  tbe  road.  We  never  liave 
claimed  in  the  road.  We  say  it  was  on  the 
ground  on  which  the  road  was  built."  No 
claim  was  then  made  that  this  was  an  aban- 
donment of  the  claimed  negligence  on  tbe  part 
of  the  defendant  It  proceeded  with  its  evi- 
dence tending  to  prove  that  tbe  road  was 
solid,  and  that  tbe  accident  occurred,  not  as 
tbe  plaintiff  claimed,  but  because  be  had, 
through  his  own  carelessness,  driven  off  the 
solid  roadway.  It  is  now  claimed  that  in 
view  of  what  the  plaintiff's  attorney  said  the 
court  erred  in  Instructing  the"  jury  that  the 
plaintifTs  claim  of  negligence  was  as  set  out 
in  the  petition.  We  cannot  agree  with  the 
plaintiff  In  error  in  this  claim.  Neither  party 
at  the  time  treated  this  remark  of  plaintiff's 
attorney  as  an  abandonment  of  bis  case;  but 
both  proc-eeded  as  though  the  allegation  of 
the  petition  was  siwciflcally  as  orally  made. 
More  than  this,  In  a  very  decided  sense,  was 
It  true  that  the  roadway  was  made  up  of 
these  loose  materials  as  Indicated  In  the  peti- 
tion if  the  general  surface  of  tbe  land,  Includ- 
ing that  immediately  beneath  the  roadway, 
bad  been  raised  by  the  deposit  of  that  kind 
of  material. 

The  only  other  claimed  error  arises  upon 
an  Instruction  given  by  the  court  as  to  the 
measure  of  damages.  As  before  indicoted, 
the  damages  claimed  were  $1,700  for  general 
damages,  fli50  for  loss  of  time,  and  $1.')0  for 
medicineb,  medical  and  surgical  attendance. 
79  P.— » 


The  plaintiff's  evidence  tended  to  establish 
the  first  two  items.  As  to  tbe  third,  the  only 
evidence  was  that  given  by  tbe  plaintiff,  In 
which  he  said,  in  speaking  of  this  claim, 
"Well,  I  have  expended  mighty  near  $50,  I 
think."  In  addition  to  this,  he  showed  tbe 
employment  of  surgeons  and  niuTses,  and  that 
they  had  bestowed  upon  bis  case  considerable 
time  and  attention,  the  value  of  which  is  no- 
where indicated.  The  court  Instructed  the 
Jury  that  It  might  find  for  the  plaintiff  such 
sum  as  the  evidence  warranted,  not  exceed- 
ing $2,000.  Tbe  Jury  did  return  a  verdict  for 
$1,909.  If  we  shall  say  that  the  Jury  allowed 
a  full  recovery  of  $1,700,  as  claimed,  for  gen- 
eral damages,  $150  for  loss  of  time  (which  in 
both  instances  is  all  the  Jury  could  have  al- 
lowed, being  all  that  was  claimed),  there  re- 
mains $149  which  must  have  been  allowed  for 
tbe  third  item.  Was  this  erroneous?  The 
most  that  the  plaintiff  showed  by  his  evidence 
was  an  expenditure  of  $30.  No  sufiScIent  in- 
formation was  given  the  Jury  from  which 
they  could  determine  the  value  of  services 
rendered  by  surgeons  and  nurses.  It  would 
be  the  veriest  speculation,  and  entirely  un- 
warranted, to  permit  a  jury  to  find  the  value 
of  those  services  from  the  statement  that  such  ■ 
services  were  rendered,  accompanied  by  some- 
thing of  a  detailed  statement  of  their  nature 
and  extent.  How  could  the  Jury,  unskilled  in 
such  matters,  be  thereby  sufficiently  informed 
as  to  value  to  warrant  tbe  rendition  of  a  vct- 
dlct.  Defendant  in  error  suggests  that  the 
cases  of  Bently  v.  Brown,  37  Kan.  14,  14  Pac. 
434,  Anthony  v.  Stluson,  4  Kan.  211,  and 
Noftzger  v.  Moffett,  03  Kan.  354,  05  Pac.  670, 
furnish  authority  for  upholding  the  verdict 
upon  the  evidence  introduced.  These  cases 
do  not  go  to  that  extent.  The  first  two  are 
simply  that  the  opinions  of  experts  as  to 
values,  while  entitled  to  great  weight,  are  not 
binding  or  conclusive;  while  the  last  holds 
that,  where  tbe  recovery  of  an  attorney's  fee 
was  sought,  and  tbe  character  and  importance 
of  the  litigation,  the  labor  and  time  neces- 
sarily involved  therein  shown,  "the  court 
with  Its  knowledge  of  the  value  of  legal  serv- 
ices, had  a  basis  for  determination  of  the 
amount  to  be  allowed,  and  that  it  was  error 
to  bold  that  tbe  attorney  was  not  entitled  to 
recover  anything."  The  plaintiff  In  error  in- 
sists that  this  excess  of  $99  indicates  such 
passion  and  prejudice  on  the  part  of  the  Jurj- 
as  to  invalidate  the  entire  verdict  We  are 
not  compelled  to  this  conclusion.  This  court, 
In  Railway  Company  v.  Frazier,  66  Kan.  426, 
71  Pac.  832,  says:  "One  of  tbe  grounds  for  a 
new  trial  mentioned  in  the  statute  is  'exces- 
sive damages  appearing  to  have  been  given 
under  tbe  influence  of  passion  or  prejudice.' 
It  is  not  sulHcient  that  the  danmges  be  ex- 
cessive, it  must  appear  from  tlie  entire  case 
that  the  reason  for  such  excessive  damages  is 
found  in  the  passion  or  prejudice  of  the 
Jury."  We  do  not  find  any  indication  of  such 
passion  or  prejudice  in  this  or  the  other  facta 
of  this  case.    In  a  vague,  general  way  most 
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persons  know  that  surgeons'  fees  are  not  al- 
ways of  modest  proportions.  That  in  this 
case  the  jury  found  that  $99  was  the  right 
sum  to  allow  therefor  would  indicate  no  prej- 
udice on  their  part  as  against  the  defendant, 
so  that  we  are  not  necessarily  called  upon  to 
reverse  the  entire  judgment  because  of  this 
allowance.  We  do,  however,  hold  that  there 
was  no  sufficient  evidence  to  sustain  such 
finding,  and  therefore  direct  that,  in  case  the 
plaintiff  below  shall  so  choose,  the  judgment 
be  modified  by  the  deduction  of  ?99  therefrom 
as  of  the  date  of  its  entry.  In  case  the  plain- 
tiff does  not  so  elect,  the  judgment  will  be 
reversed  in  its  entirety,  and  a  new  trial 
awarded.  The  costs  In  this  court  will  be  di- 
vided.   All  the  Justices  concurring. 


ATCHISON,  T.  &  S.  P.  RY.  CO.  v.  DAVIS. 
(Supreme  Court  of  Kansas.     Jan.  7,  1905.) 

INJURY     TO     EMPL0T6  —  PETITION  —  VEBDICT  — 

AMENDMENT— MOTION   FOR   NEW   TBIAI^— 

WAIVER  OF  OBJEPTIONS — EVIDENCE. 

1.  Where  a  petition  in  a  personal  injury  case 
alleges  a  specific  act  of  negligence  by  one  of 
three  designated  agents  of  the  defendant,  it  is 
not  subject  to  a  motion  to  make  the  allegation 
more  definite  and  certain  by  pointing  out  which 
of  such  agents  is  claimed  to  have  committed 
the  act,  when  it  is  also  averred  that  plaintiff 
has  no  further  information,  and  such  averment 
is  not  shown  to  have  been  made  in  bad  faith. 

2.  Where  a  jury,  after  reporting  its  verdict 
and  special  findings,  is  sent  back  to  make  one 
of  the  latter  more  definite,  a  motion  for  a  new 
trial,  filed  while  the  jury  is  still  out  for  that 
purpose,  will  not  be  treated  as  prematurely  filed. 
where  there  is  some  evidence  that  the  attorney 
who  presented  the  motion  to  the  clerk  requested 
that  it  be  held  until  the  return  of  the  jury,  and 
the  clerk's  indorsements  ui>on  the  motion  and 
the  special  findings  show  a  simultaneous  filing; 
the  trial  court  having  heard  and  decided  the 
motion  upon  its  merits. 

3.  A  recital  in  a  case-made  that  upon  the 
hearing  of  a  motion  for  a  new  trial,  which  in- 
cluded several  grounds,  the  attorney  for  the  de- 
feated party  argued  only  a  part  of  such  grounds, 
does  not  of  itself  show  a  waiver  of  the  grounds 
not  argued. 

4.  The  evidence  examined,  and  held  sufficient 
to  support  the  verdict  and  special  findings. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty;  C.  A.  Smart,  Judge. 

Action  by  Isaac  Davis  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    AfHnned. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintlf" 
in  error.    Pleasant  &  Pleasant  and  L.  T.  WIl 
son,  for  defendant  error. 

MASON,  J.  Upon  a  personal  Injury  claim, 
Isaac  Davis  recovered  a  Judgment  for  $2,000 
against  the  Atchison,  Topeka  &  Santa  Ft 
Railway  Company,  and  the  defendant  prose- 
cutes eiTor.  A.  former  judgment  for  plain- 
tiff in  the  same  case  was  reversed  upon  the 
ground  that  one  of  the  special  findings  made 
b.v  the  jury  was  ag.iinst  the  evidence.  See 
Railway  Co.  v.  Davis,  04  Kan.  127,  C7  Pac. 


441,  where  the  essential  facte  out  of  which 
the  litigation  grew  are  stated. 

The  first  assignment  of  error  relates  to  a 
question  of  pleading.  The  petition  alleged 
that,  while  plaintiff  was  helping  to  load  a 
rail  apon  a  flat  car,  the  train  of  which  It  was 
a  part  was  negligently  started  without  no- 
tice to  him,  causing  a  severe  wrenching  of 
his  wrist;  that  such  premature  starting  of 
the  train  was  due  to  a  signal  given  by  an 
employ^  of  the  defendant;  that  plaintiff 
could  not  learn  what  particular  employe  gave 
the  signal,  but  that  it  was  either  the  road- 
master,  the  conductor,  or  the  brakeman;  and 
that  the  facts  in  this  respect  lay  peculiarly 
within  the  knowledge  of  the  defendant.  De- 
fendant filed  a  motion  to  require  plaintiff  to 
make  his  petition  more  definite  and  certain, 
by  setting  out  specifically  which  of  the  em- 
ployes designated  was  claimed  to  have  been 
responsible  for  the  starting  of  the  train,  and 
also  a  motion  to  strike  out  the  allegations 
that  plaintiff  could  not  learn  the  facts  in 
this  regard,  and  that  they  lay  peculiarly 
within  the  knowledge  of  defendant.  Both 
motions  were  overruled.  In  this  there  was 
no  error.  The  plaintiff  pointed  out  the  spe- 
cific act  of  negligence  complained  of,  and. 
If  it  was  true  that  he  could  not  leam  by 
what  agent  of  the  company  It  was  commit- 
ted, this  was  the  utmost  he  could  do,  wheth- 
er or  not  the  defendant  had  any  better  means 
of  information.  If  it  could  be  gathered  from 
the  record  that  the  allegation  of  want  of  fur- 
ther knowledge  was  made  in  bad  faith,  and 
that  the  defense  was  hampered  by  an  inten- 
tional concealment,  a  very  different  question 
would  be  presented,  but  In  fact  the  evidence 
supported  the  averment. 

All  the  otlier  assignments  relate  to  errors 
Involved  in  the  overruling  of  a  motion  for  a 
new  trial,  and  two  objections  are  made  to 
their  consideration.  The  first  is  based  upon 
a  claim  that  the  motion  for  a  new  trial  was 
prematurely  filed,  and  for  that  reason  could 
not  have  been  sustained.  The  facts  as  dis- 
closed by  the  record  appear  to  be  as  follows: 
When  the  verdict  and  special  findings  were 
first  returned,  one  of  the  latter  was  found 
to  require  a  more  definite  answer,  and  the 
Jury  was  sent  out  to  correct  the  defect. 
While  the  jury  was  still  out  for  this  pur- 
pose, the  defendant's  attorney  handed  to  the 
clerk  the  motion  for  a  new  trial.  An  af- 
fidavit of  the  attorney  states  that,  as  he  did 
60,  he  requested  that  the  motion  be  filed 
when  the  jury  again  reported.  An  afiSdavit 
of  the  clerk  states  that  the  attorney  told 
him  to  file  the  motion,  and  said  nothing 
about  holding  it.  The  motion  was  in  fact 
filed  before  the  final  return  of  the  Jury.  The 
clerk's  Indorsements  upon  the  motion  and 
upon  the  special  findings  purport  to  show  the 
hour  of  filing,  being  the  same  In  each  case — ■ 
11  o'clock  a.  m.  The  trial  court  considered 
the  motion  upon  Its  merits,  and  overruled 
it.  Granting  that  a  motion  for  a  new  trial 
filed  while  the  Jviry  is  still  out  is  not  entitled 
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to  -oonsidenition,  no  occasion  for  the  applica- 
tion of  tlie  principle  Is  liere  sliown.  Tlie  re- 
turn of  tlie  fiu4Uug8  and  the  filing  of  tlie 
motion  were  practically  simultaneous,  and,' 
especially  in  view  of  tlie  fact  that  the  court 
heard  and  decided  the  motion  npon  Its  merits, 
instead  of  atriiclDg  it  from  the  flies  or  re- 
fusing to  consider  it,  it  will  be  treated  as 
having  been  filed  at  a  proper  time.  The  sec- 
ond objection  is  based  tqran  the  fact  that  the 
record  discloses  that  upon  the  hearing  of  the 
motion  for  a  new  trial  the  defendant's  at- 
torney argued  certain  enumerated  reasons 
for  setting  aside  the  verdict,  and  no  others. 
It  is  contended  that  this  shows  an  etCective 
waiver  of  all  the  grounds  not  included  in  the 
list  of  those  argued.  It  Is  true  that  the  trial 
court  is  entitled  to  know  upon  what  grounds 
the  defeated  party  claims  a  right  to  a  new 
trial.  And  any  conduct  on  the  part  of  the 
attorney  presenting  the  motion  that  might 
Justly  lead  the  court  to  understand  that  he 
relied  only  upon  certain  of  the  matters  al- 
leged in  the  motion,  and  not  upon  others, 
would  doubtless  be  treated  as  a  waiver  of 
the  latter.  For  lilnstrBtion,  if  the  court 
were  to  Inquire  of  the  attorney  upon  what 
grounds  he  relied,  and  In  response  he  stiould 
name  only  a  part  of  those  set  out  In  the 
motion,  this  might  be  deemed  a  waiver  of 
any  to  which  he  made  no  reference.  But  no 
such  efCect  can  be  given  to  the  mere  omission 
to  argue  all  the  grounds  stated,  without  any 
showing  of  other  circumstances  affecting  the 
matter. 

It  is  contended  by  plaintiff  In  error  that 
there  was  no  support  in  the  evidence  for  the 
geileral  verdict,  or  for  certain  of  the  special 
findings.  It  appears  that  no  one  but  the 
plaintiff  was  aware  of  his  being  injured  at 
the  time  of  the  occurrence  complained  of. 
that  his  work  was  not  interrupted,  and  that 
he  continued  his  duties  as  foreman  of  the 
section  hands  for  more  than  seven  months 
afterwards,  and  until  he  was  discharged  by 
the  company.  But  these  considerations  do 
not  affect  the  question  whether  there  was 
any  evidence  in  support  of  his  claim.  It 
was  fonnd  by  the  Jury,  in  answer  to  an  in- 
terrogatory submitted  to  them,  that  the  sig- 
nal to  start  the  train  was  given  by  the  con- 
ductor or  roadmaster,  and  It  is  especially 
urged  that  there  was  an  entire  lack  of  testi- 
mony to  Justify  this  finding.  It  Is  true  that 
no  witness  professed  to  have  seen  the  signal 
given  at  this  particular  time,  but  the  engi- 
neer stated  that  he  had  in  no  instance  started 
the  train  without  receiving  a  signal  to  do  so. 
This  was  some  evidence  tliat  a  signal  was 
given.  There  was  also  testimony  that  the 
signals  to  start  were  generally  given  by  the 
roadmaster,  but  sometimes  by  the  conductor. 
As  intimated  in  the  opinion  accompanying 
the  reversal  of  the  former  Judgment,  the  Jurj- 
were  authorized  to  draw  the  inference  that 
one  or  the  other  of  these  employes  gave  the 
signal  uiwn  the  occasion  in  question.  In  re- 
sponse to  an  interrogatory  whether  plaintiff 


could  have  released  his  hold  on  the  rail  when 
he  discovered  that  the  train  had  started,  the 
jury  answered,  "Not  with  safety  to  himself 
and  men."  It  is  argued  that  this  reply  was 
evasive,  and  that  the  question  could  and 
should  have  been  answered  by  a  direct  "Yes" 
or  "No."  Granting  that  this  is  true,  the 
next  finding  was  that  plaiutiff  was  prevented 
from  letting  go  of  the  rail  by  the  danger  to 
himself  and  others,  and  the  practical  effect 
of  the  two  answers  was  the  same  as  though 
the  jury  had  said  that  plaintiff,  as  a  physi- 
cal fact,  could  have  released  the  rail,  bat 
to  have  done  so  would  have  endangered  his 
own  safety  and  that  of  others.  The  practice 
of  giving  argumentative  and  Indirect  an- 
swers is  not  to  be  commended,  but  It  cannot 
be  said  in  this  instance  that  the  fault  was 
so  flagrant  as  to  require  a  reversal  of  the 
Judgment  A  final  complaint  is  directed 
against  a  finding  that  plaintiff  would  have 
been  injured  just  the  same,  even  if  he  had 
released  his  hold  upon  the  rail  when  he  dis- 
covered that  the  train  was  in  motion.  The 
former  Judgment  was  reversed  by  reason  of 
the  same  answer  having  been  given  to  the 
same  question.  But  while  such  answer  was 
in  direct  conflict  with  the  plaintiff's  own 
testimony  as  it  stood  when  that  ruling  was 
made,  at  the  later  trial  he  modified  his 
earlier  statements  so  that  such  inconsistency 
no  longer  exists. 

The  judgment  Is  affirmed.     All  the  Jus- 
tices concurring. 


WINFIELD  NAT.  BANK  v.  MAURER. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

VERDICT— CONCLUSIVENESS — ERROR. 

1.  A  judgment  on  a  verdict  rendered  on  con- 
flicting evidence  cannot  be  disturl>cd. 

Krror  from  District  Court,  Cowley  County; 
James  Lawrence,  Judge. 

Action  by  the  Winfleld  National  Bank 
against  R.  C.  Maurer.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Roberts  &  Richardson  and  Jas.  McDer- 
mott,  for  plaintiff  in  error.  S.  A.  Smith,  for 
defendant  in  error. 

PER  CURIAM.  R.  C.  Maurer  gave  to  P. 
B.  Rogers  a  promissory  note,  which  Rogers 
indorsed  to  the  Winfleld  National  Bank. 
Rogers  and  the  cashier  of  the  bank,  Wm.  E. 
Otis,  were  engaged  in  the  cattle  business 
under  an  arrangement  by  which  profits  were 
to  be  divided.  Near  the  time  the  note  ma- 
tured Rogers  purchased  of  Maurer  some  feed 
for  the  cattle  belonging  to  himself  and  Otis. 
In  settling  for  the  feed,  the  amount  of  the 
note  was  deducted,  and  a  check  on  the  bank 
was  given  by  Rogers  for  the  balance.  Some 
years  afterward  the  bank  sued  Maurer  on 
the  note,  and  a  plea  of  payment  was  inter- 
posed. On  the  trial  evidence  was  Introduced 
to  the  effect  that  immediately  after  it  was 
effected  Rogers   notified  Otis  of  the  settle- 
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ment  with  Manrer  for  flie  feed  pnrchased, 
and  Otis  agreed  with  Rogem  to  return  the 
note  to  Manrer.  Nomerons  drcnmstances 
were  proved  tending  to  establish  the  fact 
that  Otis  acted  for  the  hank  in  reference 
to  different  matters  connected  with  the  cat- 
tle transactions  disclosed,  including  the  sat- 
isfaction of  the  note  in  controTersy.  The 
court  Instructed  the  Jury  that,  if  Otis  in 
fact  represented  the  bank,  the  bank  would 
be  bound  by  bis  conduct  The  Jury  found 
for  Manrer,  and  complaint  is  now  made  of 
the  evidence  referred  to  and  the  instruction 
of  the  court  concerning  it. 

From  the  foregoing  statement  It  is  ap- 
parent that  the  real  question  In  the  case  is 
that  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  The  instruction  of  the 
court  was  correct  upon  the  theory  under 
which  the  evidence  was  offered,  and  the  evi- 
dence was  proper  under  the  same  theory. 
It  is  the  opinion  of  the  court  that  the  rec- 
ord discloses  some  substantial  evidence  from 
which  it  fairly  may  be  Inferred  that  the 
bank  was  bound.  Therefore  the  Judgment 
of  the  district  court  is  affirmed. 


(70  Kan.  504) 

SAGER  V.  ATCHISON,  T.  ft  8.  P.  RT.  CO. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

BAILBOADS  —  ACCIDENT   AT  CBOSSINQ  —  HCOU- 

OENCK  or  OATE  KEEPEB— CONTBIBU- 

TORT— NEaLIOENCE. 

L  A  railway  track  croasine  a  public  street  is 
not  a  warning  to  a  traveler  Koing  over  It  of 
danger  resulting  from  the  negligence  of  a  gate 
keeper  in  allowing  an  arm  of  the  irate  to  descend 
to  the  injury  of  the  person  crossing  the  track. 

2.  Open  gates,  tended  by  a  gate  keeper  of  a 
railway  company,  where  a  public  street  crosses 
its  tracks,  are  an  affirmative  assurance  to  a 
traveler  on  the  street  that  his  safety  in  crossing 
will  not  b«  imperiled  by  the  descent  of  a  gate 
arm. 

S.  After  a  traveler  in  a  buggy  driving  two 
horses  on  a  public  street  at  a  railway  crossing 
liad  passed  over  the  railway  tracin,  one  arm  of 
a  gate  in  front  of  him  was  allowed  by  the  gate 
keeper  to  descend  across  the  buggy  In  wlilch  he 
was  riding.  In  an  action  for  personal  Injuries 
against  the  railway  company  the  question  of 
oontributory  negligence  should  have  been  con- 
fined to  the  care  exercised  by  the  traveler  to 
avoid  Injury  at  and  after  ttie  time  when  the 
gate  arm  began  to  descend. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Eeno  Ooonty; 
M.  P.  Simpson,  Judge. 

Action  by  C.  F.  Sager  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  defendant  u>d  plaintiff  brings 
error.    Reversed. 

Waters  &  Waters,  for  plaintiff  In  error.  A. 
A.  Hnrd  and  O.  J.  Wood,  for  defendant  In 
error. 

WM.  R.  SMITH,  J.  Main  street  In  the  dty 
of  Hutchinson  is  crossed  by  the  tracks  of  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany at  a  place  where  there  is  much  travel 
along  the  street    Gates,  operated  by  com- 


pressed air  applied  by  t  gate  keeper,  u* 
maintained  by  the  railway  company  to  guard 
the  crossing.  The  gates  are  wooden  arms, 
which,  when  raised,  stand  perpendicular  at 
the  sides  of  the  street;  when  lowered  during 
the  movement  of  trains,  the  arms  meet  near 
the  center  of  the  roadway,  forming  an  Pect- 
us! barrier  against  the  passage  of  teams  or 
rehides  over  the  railway.  There  are  two 
of  these  arms  at  the  south  side  of  the  rail- 
way crossing  and  two  on  the  north  sidei, 
wWch,  when  lowered,  reach  over  the  street 
Main  street  runs  north  and  south.  The  rail- 
way tracks  cross  it  at  right  angle*.  In  Aug- 
ust, 1900,  plaintiff  below  was  driving  two 
horses  to  a  buggy,  going  north  along  Main 
street  When  be  approached  the  railway 
crossing  the  gates  on  the  south  side  were 
up,  indicating  that  the  tracks  were  clear  for 
passage  over  them.  There  was  testimony 
tending  to  show  that  the  west  arm  of  the 
north  gate  was  raised — standing  straight  up 
— when  plaintiff  below  crossed  the  railway 
tracks  going  north;  that  he  did  not  see  the 
east  arm  until  It  was  lowered  before  hla 
face  about  four  feet  in  front  of  him;  that 
he  dodged  back,  and  an  Iron  prod  or  rest 
attached  to  the  wooden  arm  of  the  gate 
struck  him  In  the  groin.  For  the  Injury  al- 
leged to  have  been  thus  sustained  this  action 
was  brought  against  the  railway  company. 
There  waa  a  general  verdict  In  favor  of  the 
company.  Sager  has  instituted  proceeding! 
in  error  here  to  reverse  the  judgment 

The  trial  court  refused  to  give  the  two  fol- 
lowing instructions  requested  by  the  plain- 
tiff below:  "No.  6.  I  instruct  you  that  a 
person  has  the  right  to  cross  a  railway  cross- 
ing at  a  pnbllc  street  and  is  not  required 
to  look  out  for  or  anticipate  that  an  arm  of 
the  gate  croaaing  will  fall  or  be  let  fall  on 
him  as  he  is  about  to  leave  the  crossing." 
"No.  7.  It  was  the  duty  of  the  gateman  at 
that  crossing  to  shut  the  gates  to  prevent 
passing  vehicles  from  entering  on  the  trades 
on  the  unexpected  approach  to  the  crossing 
of  engines,  cars,  and  trains,  and  to  open  the 
gates  for  the  crossing  of  travel  at  such  time 
as  It  could  cross  In  safety,  upon  the  tracks 
being  cleared  and  remaining  deared,  from 
the  expected  approach  to  the  crossing  of 
such  engines,  cats,  and  trains;  and  that  the 
open  gate  on  the  raising  of  the  gate  would 
be  an  invitation  to  travel  that  this  crossing 
was  clear,  and  that  It  could  cross,  and  a  per- 
son under  such  drcnmstances  would  have 
the  right  with  his  vehicles  to  start  to  cross." 

Counsd  for  the  railway  company,  in  de- 
fending the  action  of  the  court  below  refusing 
Instruction  No.  8,  above  set  out  Invoke  the 
general  rule  that  a  railway  track  Itself  is  a 
warning  of  danger,  and  that  a  traveler,  be- 
fore crossing,  must  exercise  his  faculties  of 
sight  and  hearing  to  determine  whether  he 
can  proceed  with  safety.  Conceding  the  rule, 
it  can  have  no  application  to  the  facts  of 
this  case.  Sager  was  not  injured  by  a  pass- 
ing train.    A  failure  to  look  and  listen  be- 
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fore  crossing  a  railway  has  never  been  held 
by  this  court  to  constitute  contributory  neg- 
ligence,  except  In  cases  where  the  traveler 
on  the  highway  was  injured  or  killed  by  a 
train  moving  on  the  tracks.  The  contention 
of  counsel  for  defendant  in  error.  If  followed 
ont,  wonld  lead  to  the  conclusion  that  rail- 
way tracks  at  a  road  crossing  are  a  warning 
to  a  person  going  over  them — ^a  notification 
In  advance — of  every  species  of  negligence 
which  the  company  or  its  servants  might 
be  guilty  of  in  any  or  all  departments  of  its 
business.  The  absurdity  of  this  argument 
Is  evident  when  considered  in  its  application 
to  hypothetical  cases.  The  signal  of  danger 
given  by  the  presence  of  railway  tracks 
would  certainly  not  impose  on  a  person  pass- 
ing over  them  on  the  highway  the  duty  of 
looking  and  listening  for  the  approach  of  a 
mad  steer,  which,  by  negligence  of  the  com- 
pany's servants,  had  escaped  from  a  cattle 
car,  ran  along  the  track,  and  gored  the  trav- 
eler at  the  crossing.  Nor  would  such  warn- 
ing affect  In  any  degree  the  right  to  recover 
for  injuries  sustained  by  reason  of  a  servant 
of  the  company  negligently  running  a  truck 
against  another  to  his  damage.  Nor  would 
any  number  of  tracks  in  sight  of  an  Intend- 
ed passenger  have  the  slightest  influence  in 
defeating  a  recovery  against  the  company 
for  an  assault  and  battery  on  him  by  its 
ticket  agent.  In  the  present  case  no  injury 
was  received  until  after  Sager  had  crossed 
the  tracks  going  north.  His  cause  of  action 
rested  on  the  negligence  of  the  gateman  in 
letting  down  the  east  arm  of  the  north  gate 
after  the  two  south  arms  of  the  gate  and  the 
railway  tracks  had  been  passed.  The  only 
question  of  contributory  negligence  which 
could  possibly  come  Into  the  case  under  the 
evidence  before  us  must  have  relation  to  the 
knowledge  of  plaintiff  below  respecting  the 
falling  of  the  gate  which  hurt  him.  If  he 
neglected  to  avoid  the  injury,  when  It  was 
imminent,  by  stopping  his  horses  or  jumping 
from  his  buggy,  provided  he  had  snflBcient 
notice  of  the  impending  danger,  and  it  was 
practicable  to  do  go,  he  was  guilty  of  con- 
tributory negligence.  His  negligence,  if  any. 
Is  to  be  determined  by  ascertaining  what  he 
omitted  to  do  that  was  legally  required  of 
him  immediately  after  the  gate  arm  which 
struck  him  began  to  descend.  The  gates 
were  erected  by  the  railway  company  for 
the  security  of  persons  having  occasion  to 
use  the  crossing.  The  open  gates  at  the 
south  side  were  an  affirmative  assurance 
that  it  waft  safe  to  go  over.  Plaintiff  below 
drove  over  the  tracks  without  delay.  We 
can  sec  no  element  of  contributory  negli- 
gence In  the  case  unless  it  might  have  arisen 
at  or  about  the  time  the  east  arm  of  the 
north  gate  began  to  descend,  as  before  stated. 
Instmctlon  No.  7,  copied  almve.  which  was 
refused,  is  somewhat  involved  in  its  phrase- 
ology, yet  it  states  the  law  fairly.  Nowhere 
in  the  instructions  given  did  the  court  in- 
form the  jury  concerning  the  duty  of  the 


gate  keeper  or  the  traveler  at  the  crossing. 
The  nearest  approach  to  the  relative  duties 
of  each  is  found  In  instruction  No.  4.  It 
reads:  "You  are  instructed  that,  as  the 
gates  of  the  defendant  are  over  a  public 
highway,  that  not  only  must  the  defendant 
use  due  care  and  caution  in  handling  the 
gates,  but  parties  using  the  highway  must 
also  use  due  care  and  caution  with  reference 
to  the  presence  of  the  gates  and  their  opera- 
tion; and  if  persons  using  the  highway  are 
also  guilty  of  carelessness  which  contributed 
to  their  Injury  in  passing  along  the  street 
where  the  gates  are  located,  it  would  consti- 
tute contributory  negligence,  and  the  party 
or  parties  could  not  recover  although  he  or 
they  in  fact  received  an  injury,  and  that  by 
the  negligence  of  the  defendant."  The  re- 
spective care  required  to  be  exercised  by 
the  parties  is  here  stated  in  the  most  general 
way.  The  court  referred  to  the  contributory 
negligence  of  plaintiff  below  four  times  in 
the  instructions  given,  but  in  no  manner 
particularized  respecting  the  right  of  the 
traveler  to  cross  under  the  circumstances  of 
this  case  without  anticipating  that  an  arm 
of  a  raised  gate  wonld  fall  upon  him,  as 
set  forth  in  instruction  No.  5,  which  was  re- 
fused. The  following  language  in  the  last 
instruction  mentioned  was  misleading,  to 
wit:  "If  persons  using  the  highway  are  also 
guilty  of  cai'elessucss  which  contributed  to 
their  hijuiy  in  passing  along  the  street 
where  the  gates  are  located,  it  would  consti- 
tute contributory  negligence."  If  instruc- 
tions numbered  5  and  7,  requested  by  counsel 
for  Sager,  had  been  given,  no  doubt  could 
have  remained  in  the  minds  of  the  jury 
whetho:  it  was  a  negligent  act  for  plaintiff 
below  to  go  over  the  railway  crossing.  It 
might  be  inferred  from  the  directions  given 
that  the  mere  passing  over  the  crossing  of 
itself  under  the  circumstances  showed  con- 
tributory negligence  on  the  part  of  Sager. 
Such  is  the  theory  of  counsel  for  defendant 
in  error  in  this  court  and  the  same  view  was 
probably  taken  by  the  trial  court. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  granted.  All  the 
Justices  concurring. 


GREENE  V.  McAULEY. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

ACTION    ON    NOTE— PARTV   IN    INTEREST— DE- 
FENSE—EVIDENCE. 

1.  Wher^  a  promissory  note  is  sued  upon  by 
the  holder,  to  whom  it  has  been  unconditionally 
nssignod  by  the  payee,  a  complete  defense  on 
the  sole  ground  that  the  plaintiff  is  not  tlie  real 
party  in  interest  can  only  be  established  by 
proof  of  facts  showinc  that  a  payment  to  him 
would  nut  be  a  nrotection  to  the  defendant 
against  further  liability  on  the  note. 

2.  .Assuming  this  state  of  facta :  T..  being 
the  owner  of  a  tract  of  land,  permitted  G.  to 
control  it  and  rent  it  in  bis  own  name  to  secure 
him  against  loss  through  having  signed  a  bond 
as  surety  for  T.  G.  accordingly  leased  the  land 
to  S.,  who  agreed  to  pay  him  rent    After  the 
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rclenso  of  G.  from  liability  on  the  bond,  he 
affrewl  with  T.  to  procure  from  8.,  in  satisfac- 
tion of  the  rent  due,  two  notes  then  owned  by 
S..  and  to  turn  them  over  to  T.  (J.  obtained 
the  notes  from  S.  in  satisfaction  of  the  claim 
for  rent,  taking  an  assignment  to  himself,  and. 
Tcithout  the  consent  and  against  the  objection 
of  T.,  brought  action  upon  them  against  their 
maker,  M. — held,  that  M.  would  have  been  pro- 
tected by  a  payment  to  G.,  and  cannot  defeat  a 
recovery  on  the  ground  that  the  plaintiff  is  not 
the  real  party  in  interest. 

3.  Under  the  circumstances  stated  in  the  pre- 
ceding paragraph,  the  conclusion  announced 
would  not  be  affected  by  the  further  assumption 
that  T.  had  agreed  with  M.,  without  any  con- 
sideration sufficient  to  support  a  contract,  to  ac- 
cept a  less  sum  than  their  face  in  full  satis- 
faction of  the  notes. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  County; 
W.  H.  Sheldon,  Judge. 

Action  by  F.  F.  Greene  against  A.  T.  Mc- 
Auley.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

J.  P.  Hindman,  for  plaintiff  In  error. 
Chancy  B.  Little  and  C.  W.  Gorsuch,  for  de- 
fendant In  error. 

MASON,  J.  F.  F.  Greene  sued  A.  T.  Mc- 
Auley  upon  two  notes,  for  $130  each,  executed 
by  McAuley  to  H.  E.  Steams,  and  assigned 
in  writing  by  Stearns  to  the  plaintiff.  De- 
fendant admitted  the  execution  and  assign- 
ment of  the  notes,  but  in  his  answer  alleged 
that  they  belonged  to  Mrs.  liaura  Sims  Thom- 
as, and  that  plaintiff  did  not  own  them,  and 
had  no  right  to  maintain  an  action  upon 
them.  The  case  was  submitted  to  a  Jury  upon 
the  issue  of  the  ownership  of  the  notes,  and 
a  verdict  was  given  for  the  defendant.  A 
judgment  followed,  from  which  the  plaintiff 
prosecutes  error.  The  principal  and  Indeed 
the  only  substantial  question  involved  Is 
whether  the  evidence  given  in  behalf  of  the 
defendant  had  any  tendency  to  establiab  a 
defense. 

The  plaintiff,  while  denying  that  any  per- 
son except  himself  had  any  interest  whatever 
in  the  notes,  contends  that  the  case  Is  con- 
trolled by  the  principle  that  an  action  upon  a 
note  may  be  maintained  by  one  who  holds 
the  legal  title,  although  without  beneficial  in- 
terest, and  that,  as  he  had  possession  of  the 
notes,  and  they  were  assigned  to  him  by  the 
payee,  he  was  entitled  to  enforce  their  pay- 
ment, whatever  claim  any  third  person  might 
have  had  against  him  with  reference  to  them. 
The  defendant  claims  that  the  principle  In- 
voked does  not  apply  to  the  facts  of  the  case. 
The  circumstances  out  of  which  the  litigation 
grows  are  peculiar,  and  an  understanding  of 
the  precise  question  of  law  presented  re- 
quires that  they  be  stated  in  some  detail: 
In  1805  Greene  signed  a  bond  as  surety  for 
Mrs.  Thomas  in  a  proceeding  in  error  in  the 
Court  of  Appeals  brought  to  reverse  a  money 
judgment  rendered  against  her  in  the  dis- 
trict court.  To  indemnify  him  agaiust  any 
loss  by  reason  of  his  having  signed  such  bond, 
Mrs.  Thomas  authorized  him  to  control  a 


quarter  section  of  land  owned  by  her,  and  to 
retain  the  rents  for  his  security  until  be 
should  be  released  from  liability.  Shortly 
afterwards  she  made  a  further  agreement 
with  him.  In  consideration  of  Us  advancing 
her  money  for  the  payment  of  taxes,  that. 
If  she  should  "win"  her  case  In  the  appellate 
court,  she  would  deed  to  blm  an  eighth  Inter- 
est in  this  quarter  section.  In  pursuance  ot 
the  arrangement  descritied,  Greene,  in  his 
own  name,  rented  the  land  for  the  season  of 
1897  to  Stearns.  Steams  sublet  It  to  Mc- 
Auley, and  received  from  him  for  the  year's 
rent  the  two  notes  sued  upon.    In  October, 

1898,  a  decision  was  rendered  by  the  Court  of 
Appeals  modifying  the  judgment  against  Mrs. 
Thomas  by  reducing  the  amount,  but  not  sus- 
taining all  her  contentions.  Greene  was  re- 
lieved from  further  liability  upon  the  bond, 
and  in  the  following  January  he  and  Mrs. 
Thomas  had  a  settlement;  it  being  found  that 
she  was  Indebted  to  him  in  the  sum  of  $12.'>. 
for  which  she  gave  him  a  demand  note, 
which  was  paid  January  31st.  So  far  there 
is  a  substantial  agreement  as  to  the  facts. 
But  there  is  a  radical  conflict  as  to  another 
branch  of  the  settlement  referred  to.  Greene 
testified  that  it  included  an  agreement  that, 
in  lieu  of  the  one-eighth  interest  in  the  land 
which  was  to  have  been  deeded  to  him  in  the 
event  of  Mrs.  Thomas  "winning"  her  case  in 
the  Court  of  Appeals,  he  was  to  have  the 
rent  of  the  place  for  1807,  and,  as  his  tenant. 
Stearns,  had  sublet  to  McAuley  and  taken 
his  notes,  that  Greene  should  get  these  notes 
from  Stearns  in  satisfaction  of  the  debt 
owed  by  Steams  for  the  year's  rent  and 
should  retain  them  as  his  own.  Mrs.  Thom- 
as testified  as  a  witness  for  defendant  that 
the  note  for  $125  given  by  her  to  Greene  was 
In  full  settlement  of  all  demands  whatsoever: 
that  at  the  time  of  its  execution  he  agreed 
that,  as  soon  as  this  note  was  paid,  he  would 
get  the  notes  from  Steams  and  give  them  to 
her;  and  that  therefore  she  was  the  real 
owner  of  the  notes,  and  that  Greene  wrong- 
fully detained  them  from  her.     On  May  2, 

1899.  Steams  assigned  the  notes  to  Greene 
in  discharge  of  his  liability  under  his  con- 
tract to  pay  rent.  There  was  evidence  that 
Mrs.  Thomas  had  agreed  with  McAuley  to 
accept  $130  In  full  satisfaction  of  both  notes. 
It  is  not  claimed  that  there  was  any  valid 
consideration  for  this  agreement,  such  as  to 
make  It  enforceable  against  the  owner  of  the 
notes;  and  apparently  the  evidence  was  of- 
fered, not  for  the  purpose  of  reducing  the 
amount  of  any  judgment  that  might  be  ren- 
dered In  favor  of  the  plaintiff  in  this  action, 
but  to  show  wherein  the  defendant  would 
suffer  by  being  required  to  make  payment  to 
Greene  rather  than  to  Mrs.  Thomas,  and 
thereby  to  give  him  a  standing  to  question 
Greene's  right  of  recovery.  The  Jury  ac- 
cepted the  testimony  of  Mrs.  Thomas,  an«? 
rejected  that  of  Greene,  as  is  shown  by  their 
general  verdict  and  by  a  number  of  special 
findings.    The  question  presented,  therefore. 
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Is  this:  Aflsuming  that  Mrs.  Thomas'  state- 
ments are  true,  and  tliat  Greene,  after  prom- 
ising tbat  he  would  get  the  notes  from 
Steams  and  give  them  to  her,  procured 
Stearus  to  assign  them  to  himself,  and  then 
wrongfully  kept  them,  having  obtained  them 
from  Steams  in  lieu  of  the  payment  of  rent 
which  was  owing  for  the  use  of  land  belong- 
ing to  Mrs.  Thomas,  but  which  had  been 
made  payable  to  Greene  in  order  to  secure 
blm  against  a  liability  from  which  he  had 
now  been  released,  do  these  facts  constitute 
a  defense  in  an  action  brought  against  the 
maker  of  the  notes  by  Greene,  not  only  with- 
out the  consent,  but  against  the  objection,  of 
Mrs.  Thomas? 

In  jurisdictions  where,  as  In  Kansas  (Man- 
ley  V.  Park,  «59  Kan. ,  75  Pac.  557;  Gra- 
ham V.  Troth  [Kan.]  77  Pac.  92),  the  holder 
of  the  naked  legal  title  to  a  promissory  note 
may  sue  upon  it,  even  although  he  may  be 
under  obligation  to  account  to  some  third  per- 
son for  the  entire  proceeds,  it  is  often  said 
tliat  in  such  an  action  the  defendant  cannot 
cliallenge  the  plaintiff's  right  to  maintain  it, 
except  by  a  showing  of  bad  faith  in  the  trans- 
action (Dyer  v.  Sebrell  [Cal.]  67  Pac.  1036, 
and  cases  cited;  City  Bank  of  New  Haven  v. 
I'erkins,  29  N.  T.  554^  86  Am.  Dec.  332).  But 
in  the  decisions  there  is  a  somewliat  singular 
lack  of  explanation  or  illustration  as  to  just 
wlrnt  might  be  considered  bad  faith,  in  this 
connection.  Doubtless  the  phrase  is  some- 
times used  with  reference  to  a  merely  color- 
able transfer  of  title  by  the  real  owner  to  a 
stranger,  had  for  the  purpose  of  embarrass- 
ing the  maker  of  the  note  in  his  defense. 
Marvin  v.  Ellis  (C.  C.)  9  Fed.  367.  But  this 
example  hardly  meets  the  requirements  of 
the  situation,  for  it  Is  also  said  that  upon  a 
showing  that  the  plaintiff  is  only  a  nominal 
party,  acting  for  the  benefit  of  the  real  own- 
er of  the  note  sued  upon,  the  defendant  may 
avail  himself  of  any  defense  that  he  could 
have  interposed  If  he  had  been  sued  by  the 
latter,  and  that  his  rights  are  protected,  not 
by  allowing  him  to  question  the  plaintiff's 
capacity  to  sue,  or  by  requiring  the  person 
linally  interested  to  be  made  a  party,  but  by 
permitting  him  to  make  his  defense  on  the 
merits  against  the  formal  plaintiff.  Cottle  v. 
Call,  20  Iowa.  481:  Salem  v.  School  District 
(C.  C.)  125  Fefl.  235:  Village  of  Kent  v. 
Dana,  40  C.  C.  A.  281,  100  Fed.  56:  Dickinson 
V.  Bull.  72  111.  App.  75.  One  instance  of  a 
transfer  In  bad  faith  is  presented  In  Sheldoa 
V.  Pniesser,  52  Kan.  579,  35  Pac.  201,  22  L. 
R.  A.  709.  where  its  purpose  was  to  defeat 
the  taxation  of  the  note  Involved.  Another 
is  suggested  in  Sheridan  v.  Mayor,  68  N.  Y. 
.30,  where  it  is  said:  "It  is  not  a  case  of 
mala  fide  possession  which  the  defendant  can 
avail  itself  of.  as  if  a  thief  should  brin?  an 
action  upon  a  promissory  note  which  be  had 
stolen."  In  Daniel  on  Negotiable  Instini- 
ments  (volume  2.  f,  llOlt.  it  is  said:  "If  it  were 
shown  that  the  plaintiff,  upon  suing  upon  a 
note  payable  to  bearer  or  indorsed  in  blank. 


has  no  Interest  In  It,  and.  In  addition,  that  he 
is  suing  against  the  will  of  the  party  benefi- 
cially interested,  he  could  not  recover,  as  his 
conduct  would  be  in  bad  faith."  In  supiwrt 
of  this  statement  the  author  cites  Towne  v. 
Wason,  128  Mass.  517,  the  syllabus  to  which 
reads:  "It  is  a  good  defense  to  a  promissory 
note  that  the  plaintiff,  although  in  the  pos- 
session of  the  note,  has  no  interest  in  it, 
and  is  prosecuting  the  action,  mot  for  the 
benefit  of  the  person  beneficially  Interested, 
but  against  his  objection."  But  in  that  case 
the  defense  made  was  that  the  plaintiff  had 
wrongfully,  and  without  the  consent  of  the 
owner,  obtained  possession  of  the  note  sued 
on,  which  was  indorsed  in  blank;  that  he  had 
no  title  to  it,  and  never  had  had  any;  and 
that  he  was  not  authorized  to  sue  in  behalf 
of  the  owner — ^in  effect,  that  he  had  stolen 
the  note.  And  the  ground  of  the  decision 
was  that  under  the  facts  stated  the  plaintiff 
had  no  authority  to  receive  payment  of  the 
note,  and  a  payment  to  him  would  not  have 
released  the  maker.  And  this  suggests  what 
we  conceive  to  be  the  true  mle,  of  general  if 
not  of  universal  application — that,  so  far  as 
affects  the  question  of  the  right  of  the  plain- 
tiff to  maintain  the  action,  the  only  inquiry 
open  to  the  defendant  is  whether  the  plain- 
tiff has  such  title  to  the  note  that  a  payment 
made  to  him  would  be  a  complete  protection 
to  defendant  from  any  further  liability. 
Sturgis  V.  Baker  (Or.)  72  Pac.  744;  Brown  v. 
Powers  (Sup.)  66  N.  Y.  Supp.  733;  Hays  v. 
Hathorn,  74  N.  Y.  486.  Any  investigation 
which  goes  further  than  this  merely  Involves 
questions  l>etween  the  plaintiff  and  other 
claimants  of  the  note  or  its  proceeds,  and 
with  these  the  defendant  has  no  concern.  It 
was  said  in  City  Bank  of  New  Haven  v.  Per- 
kins, 29  N.  Y.  554,  80  Am.  Dec.  332:  "The  de- 
fendant claims  no  title  to  the  paper,  and  does 
not  pretend  to  have  any  interest  in  it,  except 
as  a  promisor,  liable  to  pay  to  any  proper 
holder.  There  is  no  party  before  the  court 
who  has  any  legitimate  interest  in  question- 
ing the  plaintiffs'  title,  or  who  has,  as  it 
seems  to  me,  under  the  circumstances  of  this 
case,  any  right  to  be  heard  on  that  question. 
The  defendant  stands  here,  therefore,  as  a 
mere  volunteer,  in  behalf  of  others  not  be- 
fore the  court,  and  who  make  no  claim  on 
their  own  account.  •  *  •  It  will  be  time 
enough  to  determine  whether  any  other  per- 
son has  a  l>etter  title,  when  such  person  shall 
come  before  tbe  court  to  claim  the  bills  in 
question,  or  their  proceeds,  from  the  plain- 
tiffs." 

Applying  the  test  suggested  to  the  present 
case,  the  question  is,  would  McAuley  liave 
been  completely  protected  in  making  pay- 
ment of  the  notes  to  Greene?  True,  accord- 
ing to  the  contentions  of  defendant,  when 
Greene  settled  with  Mrs.  Thomas  he  agreed 
to  procure  the  notes  from  Stearns  and  turn 
them  over  to  her;  and  nothing  was  said  as 
to  his  taking  an  assignment  to  himself 
rather  than  to  Mrs.  Thomas.    Yet  the  case 
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Is  not  the  same,  for  Instance,  as  If  an  agent 
commissioned  to  buy  negotiable  paper  for 
bis  principal  had  wrong^fully  taken  title  In 
his  own  name.  For  here  it  required  no  au- 
thority from  Mrs.  Thomas,  to  be  given  at 
the  time  of  the  settlement,  for  Greene  to 
collect  the  rent  from  Stearns,  or  for  Stearns 
to  pay  Greene.  Stearns,  having  origiunlly 
contracted  to  pay  Greene,  and  not  having 
contracted  to  pay  any  one  else,  might  have 
paid  him  in  cash  or  by  any  other  method 
satisfactory  to  Greene.  In  fact,  he  settled 
his  debt  by  assigning  the  McAuley  notes  to 
Greene — the  person  to  whom,  so  far  as  he 
knew  or  had  occasion  to  inquire,  he  was 
indebted.  The  fact  that  the  notes  here  sued 
upon  were  given  by  McAuley  to  Stearns  for 
the  rent  of  Mrs.  Thomas'  land  Is  merely  in- 
cidental, and  has  no  bearing  upon  the  deci- 
sion of  the  controversy.  They  might  be  re- 
garded as  having  been  given  for  any  other 
consideration  without  affecting  the  rights  of 
the  parties.  Greene  obtained  them  in  ex- 
change for.  or  In  satisfaction  of,  a  claim 
of  which  Mrs.  Thomas  was  the  beneficial 
owner;  having  been  enabled  to  do  so  by 
her  voluntarily  allowing  such  claim  to  be 
made  payable  to  him.  She  never  acquired 
possession  of,  or  legal  title  to,  these  notes. 
The  effect  of  the  transaction,  from  her  stand- 
point, was  merely  to  charge  Greene  as  trus- 
tee for  her  benefit  with  respect  to  them. 
The  situation  presented  is  closely  analogous 
to  that  which  would  have  arisen  if  Mrs. 
Thomas  had  assigned  and  delivered  notes 
orglnally  payable  to  herself  to  Greene  as 
collateral  security,  and  he  had  retained  them 
after  the  full  satisfaction  of  the  principal 
obligation,  to  secure  which  they  had  been 
transferred  to  him.  It  Is  said  by  Mr.  Ran- 
dolph In  his  work  on  Commercial  Paper 
(volume  3,  9  1465),  and  also  in  his  article 
on  that  title  In  the  Cyclopedia  of  Law  & 
Procedure  (volume  7,  pp.  1033,  1034),  that, 
as  a  general  rule,  the  maker  of  a  note  should 
pay  to  one.  holding  It  In  pledge  only  the 
amount  of  the  holder's  debt,  and  should  pay 
the  balance  to  the  owner.  Two  cases  only 
are  cited  in  support  of  the  text — Mower  v. 
Stickney.  5  Minn.  397  (Gil.  321),  and  Wof- 
ford  V.  Ashcraft,  47  Miss.  641.  In  the  foi*^ 
mer  it  was  held  that  the  maker  of  a  note, 
who,  with  knowledge  of  all  the  facts,  paid 
it  in  full  to  one  to  whom  It  had  been  pledged, 
but  who  had  suffered  it  to  be  taken  In  execu- 
tion by  a  sheriff  uiwn  a  writ  running  against 
the  pledgor,  was  not  protected  beyond  the 
amount  of  the  pledgee's  claim.  In  the  lat- 
ter both  the  pledgor  and  the  pledgee  of  an 
obligation  were  parties  to  an  action  for  Its 
enforcement,  and  It  was  held  that  payment 
should  have  been  directed  to  have  been  made 
to  the  pledgee  only  to  the  extent  of  his  in- 
terest; the  remainder  to  go  to  the  pledgor. 
In  neither  case  was  there  a  denial  that  un- 
der ordinary  circumstances  the  maker  of  a 
note  may  pay  It  In  full  to  a  holder  to  whom 
It  has  been  assigned  as  security  for  a  debt 


of  a  less  amount.  On  the  other  hand,  it  is 
held  that  one  to  whom  negotiable  paper  ha« 
been  assigned  as  collateral  security  may,  as 
against  the  maker,  maintain  action  upon  It. 
even  after  the  full  discbarge  of  the  debt 
secured,  subject  to  any  defense  that  might 
be  made  against  the  equitable  owner.  Lo- 
gan V.  Cassell,  88  Pa.  288,  32  Am.  Rep.  453; 

2  Daniel  on  Negotiable  Instruments,  §  1192; 

3  Randolph  on  Commercial  Paper,  {  14C.5. 
The  peculiar  feature  of  the  present  case 

Is  that  the  equitable  owner  objects  to  the 
holder  of  the  notes  exercising  further  con- 
trol over  them,  and  his  possession,  as  to 
her,  is  wrongful.  Of  course,  the  holder  of 
a  note  unlawfully  acquired  has  no  author- 
ity to  receive  payment,  or  to  sue  upon  It, 
even  although  it  should  bear  a  genuine 
indorsement  to  himself.  This  might  happen, 
for  example,  if  one  holding  a  note  made  pay- 
able to  himself  were  to  sell  and  deliver  it 
without  further  assignment,  and  were  then 
to  regain  its  possession  by  theft.  In  such  a 
case  he  would  have  neither  legal  ownership 
nor  rightful  possesfdon.  A  payment  made 
to  him  would  afford  no  protection,  and  a 
showing  of  the  facts  would  constitute  a  good 
defense  to  an  action  brought  by  him.  But 
where  one  has  rightfully  obtained  posses- 
sion of  a  note,  and  the  legal  title  Is  acnially 
vested  In  him,  although  he  may  be  under 
an  obligation  to  transfer  It  to  another,  so 
long  as  these  conditions  exist,  and  no  ef- 
fective measures  are  taken  by  the  equitable 
owner  to  enforce  his  rights,  the  payee  Is 
justified  in  dealing  with  the  holder,  and  a 
payment  made  to  him  Is  a  bar  to  any  fur- 
ther demand.  This  would  apply  where  the 
pledgee  of  paper  deposited  with  him  as  col- 
lateral security  retains  It  after  the  satis- 
faction of  the  debt  secured,  and  it  applies 
here.  McAuley  would  have  been  completely 
protected  by  a  payment  to  Greene,  who 
therefore  had  capacity  to  maintain  the  ac- 
tion. 

Just  how.  In  such  cases,  the  Interests  of 
other  claimants  than  the  holder  of  the  pa- 
per involved  may  be  safeguarded,  Is  not  a 
matter  for  present  determination.  It  has 
been  held  that,  where  an  action  is  brought 
by  the  holder  of  the  legal  title  to  a  note, 
any  <Mie  beneficially  interested  In  the  pro- 
ceeds may  Intervene  for  his  own  protection. 
Gradwohl  v.  Harris,  29  Cal.  130;  Illinois 
Conference  v.  Plagge,  177  III.  431,  63  N.  E. 
76,  69  Am.  St.  Rep.  2.')2.  But  we  are  not  re- 
quired to  decide  whether  Mrs.  Thomas  might 
have  Intervened  In  the  present  case.  There 
was  no  necesrtty  for  settling  in  tliis  proceed- 
ing any  dispute  between  her  and  the  plain- 
tiff, for  their  rights  with  respect  to  each 
other  remain  unaffected  by  Its  result.  And 
such  Intervention  was  not  necessary  for  the 
determination  of  whatever  controversy  tliere 
may  have  been  between  Mrs.  Thomas  and 
the  defendant,  because  any  such  contro- 
versy could  have  been  effectually  litigated 
without  her  being  a  party.    Having  herself 
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clothed  Greene  with  authority  to  enforce 
In  his  own  name  the  payment  of  a  debt  ow- 
ing to  her,  and  to  give  full  quittance  to  the 
debtor,  she  Is  concluded  by  any  Judgment 
rendered  In  a  suit  brought  by  him  for  Its 
collection.  Wetmore  v.  City  of  San  Fran- 
cisco, 44  Cal.  294.  Any  Inconvenience  that 
may  result  to  her  from  an  aiipllcatlon  of  this 
principle  Is  a  risk  she  assumed  in  placing 
him  in  such  a  situation  that  he  could  main- 
tain the  action. 

The  agreement  of  Mrs.  Thomas  to  accept 
a  part  payment  for  the  whole  does  not  afCect 
the  matter.  It  was  supported  by  no  good 
consideration,  and  was  open  to  repudiation 
at  any  time.  It  was  Incapable  of  enforce- 
ment, and  could  not  be  made  the  foundation 
of  any  legal  right.  The  plaintiff  was  equal- 
ly entitled  to  recover  the  full  amount  due 
upon  the  notes,  whether  he  owned  them  ab- 
solutely, or  was  required  to  account  for 
their  proceeds  as  a  trustee.  Nor  was  it 
material  that  Mrs.  Thomas  did  not  coun- 
tenance the  bringing  of  the  action.  It  may 
seem  something  of  a  hardship  that  the  de- 
fendant is  not  allowed  to  take  advantage  of 
leniency  that  the  beneficial  owner  of  the 
notes  is  willing  to  extend  to  him,  by  for- 
giving a  part  of  the  debt  or  by  forbearing 
to  sue  upon  it.  But  to  cut  him  off  from 
this  privilege  Is  not  to  deny  him  any  right 
that  the  law  can  recognize.  He  stands  un- 
conditionally charged  with  the  Immediate 
payment  of  the  full  amount,  and  the  re- 
quirement that  he  shall  respond  to  this  obli- 
gation does  him  no  legal  wrong. 

As  the  Important  facts  of  the  case  are 
embodied  in  the  special  findings,  a  new  trial 
is  unnecessary.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  the  plaintiff 
as  prayed  for  In  his  petition.  All  the  Jus- 
tices concurring. 


STATE  V.  McANARNET. 
(Supreme  Coart  of  Kansas.    Jan.  7,  1903.) 

HOMICIDE— INSTRUCTIONS  —  UANSLAVOUTEB   — 
EVIDENCE. 

1.  In  a  prosecution  for  murder,  where  there 
is  no  direct  evidence  of  the  manner  of  the  kill- 
ing, and  the  evidence  introduced  against  the  de- 
fendant is  wholly  circumstantial,  and  open  to 
the  inference  by  a  jury  that  the  offense  commit- 
ted may  have  been  among  the  several  lower  de- 
grees of  that  charged,  it  is  the  duty  of  the  court, 
upon  request,  to  instruct  the  jury  as  to  all  the 
degrees  of  homicide ;  it  being  the  province  of 
the  jury,  and  not  the  court,  to  decide  of  which 
denee,  if  any,  the  defendant  is  guilty. 

2.  Herein  it  is  held  that  the  evidence  required 
the  court  to  charge  the  jury  as  to  the  first  and 
fourth  degrees  of  manslaughter. 

3.  Pieces  of  the  trousers  worn  by  defendant  at 
the  time  of  the  alleged  homicide  were  cut  out, 
macerated,  and  a  chemical  and  microscopic  ex- 
amination of  the  mixture  made  by  an  exi)ert,  to 
find  whether  there  was  blood  on  the  garment. 
The  expert  testified  that  a  minute  quantity  of 
blood  was  found.  After  the  garment  was  taken 
from  the  defendant,  it  was  put  into  a  sack  with 
the  bloody  clothing  of  the  deceased,  and  with 


other  articles  covered  with  blood,  and  all  were 
carried  together  a  considerable  distance  in  a 
wagon,  and  kept  together  until  the  test  was 
made.  Held,  that  the  result  of  the  test  was  not 
admissible  to  prove  there  was  blood  on  the  gar- 
ment when  last  worn  by  the  defendant. 

4.  Two  things  are  essential  to  the  admission 
of  such  evidence :  First,  the  identity  of  the 
thing  analyzed  and  examined  with  that  which  is 
the  subject  of  the  inquiry ;  and,  second,  that  it 
has  not  been  tampered  or  interfered  with  be- 
tween the  time  when  Its  condition  is  in  ques- 
tion and  the  time  of  the  expert  examination. 

a.  The  inadvertent  or  accidental  interference 
with  tile  thing  examined  is  just  as  destructive 
of  the  accuracy  and  fidelity  of  the  expert  ex- 
amination, and  the  result  as  inadmissible,  as  if 
it  bad  been  intentionally  done. 

U.  It  is  held  that  a  shirt  about  which  testi- 
mony was  given  was  not  so  identified  or  con- 
nected with  the  defendant  as  to  make  the  testi- 
mony admissible. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Rice  County; 
J.  \V.  Brlnckerhoff,  Judge. 

George  McAnarney  was  convicted  of  mur- 
der, and  appeals.    Reversed. 

J.  G.  Waters,  David  Overmyer,  C.  F.  Foley, 
Samuel  Jones,  and  O.  E.  Hopkins,  for  appel- 
lant. C.  C.  Coleman,  Atty.  Gen.,  and  E.  H. 
Lees  (Prlgg  &  Williams,  of  counsel),  for  the 
State. 

JOHNSTON,  C.  J.  About  3  o'clock  of  the 
afternoon  of  July  25,  1903,  the  dead  body  of 
James  McAnarney  was  found  in  a  well  by 
his  son  George  McAnarney.  At  the  conclu- 
sion of  a  coroner's  inquest,  George  was  ac- 
cused of  feloniously  killing  his  father  with 
a  tin  can,  and  the  result  of  a  second  trial 
was  his  conviction  of  murder  In  the  second 
degree.  There  was  no  direct  testimony  ccm- 
nectlng  the  defendant  with  the  death  of  bis 
father,  and  it  Is  earnestly  contended  that  the 
circumstantial  evidence  produced  was  not 
such  as  to  warrant  the  court  In  submitting 
the  case  to  the  Jury,  or  In  approving  the  ver- 
dict returned.  The  deceased  was  abont  70 
years  of  age,  had  been  estranged  from  his 
wife,  who  owned  the  farm,  and  was  then 
liring  at  the  home  of  a  neighbor.  His  wife, 
a  very  frail  woman,  and  a  daughter,  Bessie, 
lived  together  on  the  farm,  but  for  a  few 
weeks  before  the  homicide  they  had  been  at 
the  home  of  George,  assisting  him  during  the 
harvest  season.  The  deceased  had  visited 
his  wife  occasionally,  and  Importuned  her 
to  share  her  property  with  him  and  furnish 
him  support.  These  were  wrangling  and  un- 
pleasant meetings,  which  Injuriously  affected 
his  wife,  who  was  suffering  from  heart  dis- 
ease. He  called  at  the  house  the  day  before 
the  homicide,  and  on  the  forenoon  of  the  fol- 
lowing day  returned.  George  was  In  an  ad- 
joining field,  engaged  with  others  In  stacking 
wheat.  Shortly  before  noon  a  boy  (Willie 
McAnarney)  ran  out  to  the  field  and  told 
George  that  Bessie  had  sent  for  him  and  to 
come  at  once.  He  did  so,  and  found  Mrs. 
McAnarney  in  a  state  of  collapse,  as  a  result 
of  a  controversy  with  her  husband.  Shortly 
before  George  reached  the  house,  James  Mc- 
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Annrney  left  It,  going  toward  the  public  road, 
and  there  Is  no  testimony  showing  that  he 
was  afterward  seen  allre  by  any  one. 
George  sent  a  man  to  town  for  a  doctor  for 
his  mother.  Dillon,  a  hired  man,  was  sent 
for  a  neighbor  woman  2V2  miles  away,  and 
then  George  came  to  the  house  and  assisted 
in  caring  for  his  mother.  Subsequently  he 
ate  dinner,  did  some  chores  about  the  house, 
met  and  tallced  with  a  number  of  people  who 
called  there,  and  by  his  testimony  undertook 
to  account  for  himself  until  about  3  o'clock, 
when  he  went  on  horseback  to  the  well  to 
<oil  a  windmill,  and,  on  looking  Into  the  well, 
<iisoovered  that  his  father  was  lying  in  the 
water,  face  downwards.  Without  further 
examination,  he  rode  to  an  adjoining  field 
and  notifleu  neighbors  that  his  father  had 
drowned  himself,  and  then  on  about  a  mile 
and  a  half,  and  notified  his  brother  Ed  of 
the  death  of  his  father.  During  this  time 
he  was  crying  and  exhibiting  much  grief, 
which  brought  out  tlie  remark  from  his 
brother:  "Well,  you  need  not  be  crying. 
You  are  glad  of  it,  and  I  am  damned  glad 
of  it."  In  the  meantime  his  father's  body 
had  been  lifted  from  the  well,  and  the  only 
wound  of  any  conse<iuence  was  a  puncture 
in  the  neck,  apparently  made  with  a  blunt 
instrument.  It  was  a  ragged  wound,  about 
two  Inches  wide  and  three  Inches  long;  the 
tissue  being  crushed,  and  the  entire  trachea 
destroyed,  except  the  posterior  wall.  In  the 
well  was  found  part  of  a  bloody  handkerchief. 
When  George  returned,  he  was  told  of  the 
wound  and  condition  of  the  body;  and.  upon 
the  suggestion  of  Bessie,  he  went  to  town  to 
send  notices  of  the  death  to  distant  rela- 
tives and  to  obtain  stimulants  for  his  mother. 
At  the  coroner's  inquest  an  examination  of 
the  conditions  about  the  well  was  made,  and 
finally  one  of  the  party  discovered  a  bloody 
spot  under  a  hedge  about  213  feet  from  the 
well.  At  the  same  place  there  was  found  a 
small  piece  of  a  red  handkerchief,  which 
appeared  to  be  a  part  of  the  one  found  in 
the  well,  a  cane  which  the  deceased  had  car- 
ried, and  also  an  old  tin  can,  split  from  the 
top;  the  cane  and  the  can  both  being  bloody. 
These  were  found  under  a  heavy,  rank  hedge 
growing  on  the  side  of  the  highway;  the 
overhanging  limbs  being  only  about  2  feet 
from  tlie  roots,  and  extending  out  7  or  8  feet, 
the  ends  touching  the  ground,  and  forming  a 
complete  canopy  over  the  spot.  Between  the 
spot  and  the  well  was  another  hedge,  in 
which  there  was  an  opening  about  18  inches 
wide.  Interlaced  with  weeds  and  twigs,  a 
wire  fence,  and  the  well  was  within  a  wire 
Inclosure.  At  the  spot  there  was  a  little 
blood  found  on  the  foliage;  the  weeds  were 
somewhat  bent  and  broken;  but  there  was 
little,  if  any,  evidence  of  a  struggle  under 
the  hedge.  Although  diligent  search  was 
made,  no  blood  was  found  between  the  hedge 
and  the  well,  nor  about  the  platform  of  the 
well.  No  indications  were  found  of  the  drag- 
ging of  a  body  under  the  wire  fences,  and 


it  did  not  appear  that  the  clothing  worn  by 
George  or  that  upon  his  father  bad  l>een  torn. 

There  Is  a  mystery  about  the  death  of  Mc- 
Anarney  which  is  not  aatlsfaotorlly  solved 
by  the  evidence  in  the  record.  Was  it  a  case 
of  homicide  or  suicide?  The  defendant  con- 
tends that  the  circumstances  developed  point 
most  strongly  toward  self-destruction.  At- 
tention is  called  to  his  age  and  homeless  con- 
dition, bis  estrangement  from  his  wife,  and 
the  hostility  existing  between  them,  his 
knowledge  that  his  interview  and  action  had 
caused  her  to  faint  and  collapse,  and,  seeing 
them  hurry  messengers  for  a  doctor  and  to 
secure  the  assistance  of  neighbors.  It  prol)- 
ably  occurred  to  him  that  she  was  about  to 
die,  and  that  his  misconduct  would  be  the 
cause  of  her  death.  Full  of  self-reproach, 
as  well  as  discouragement  and  despair,  he 
crept  under  the  heavy  hedge,  and,  having 
no  weapon  with  him,  found  the  split  can,  and 
undertook  to  end  It  all  by  cutting  his  throat. 
Falling  to  sever  any  of  the  main  arteries  or 
veins,  and  tbinkmg  the  process  too  slow,  he 
made  his  way  to  the  well,  and  dropped  into 
the  water.  This  Is  said  to  be  altogether  more 
probable  than  that  George,  who  had  no  mo- 
tive to  kill  his  father,  should  have  taken  his 
life. 

The  theory  of  the  state  la  that  the  de- 
ceased's conduct  toward  his  wife  irritated 
and  angered  lieorge,  and  that  when  he  came 
into  the  house,  and  learned  that  his  mother 
had  collapsed  and  was  supposed  to  be  dy- 
ing, and  heard  that  it  was  the  result  of  some- 
thing said  or  done  by  bis  father,  and  being 
told  by  his  mother  that  the  father  should  be 
punislied,  he  undertook  to  punish  him,  and  to 
carry  otit  a  threat  said  to  have  been  made  a 
year  before — ^that,  if  the  father  continued 
to  come  around,  he  would  put  him  where  he 
would  not  agam  bother  them;  that,  after  his 
mother  had  recovered  somewhat,  and  seeing 
his  father  over  at  the  hedge,  he  went  there, 
crawled  under  the  hedge,  and  attacked  and 
killed  him  with  the  tin  can  that  chanced  to 
be  lying  there.  Later  he  concluded  to  give 
the  case  the  appearance  of  suicide,  and  so 
returned  to  the  place,  thrust  his  handker- 
chief into  the  wound  to  prevent  the  dripping 
of  blood,  carried  or  dragged  the  body  through 
the  fences  to  the  well,  and  threw  It  In.  Aft- 
erward he  made  an  excuse  of  oiling  the  wind- 
mill, that  he  might  discover  and  announce 
the  so-called  suicide  of  his  father.  The  al- 
leged threats  of  punisliing  the  father,  and 
the  claim  that  he  had  a  handkerchief  like  the 
one  found  in  the  well,  the  demand  made  at 
the  inquest  that  he  be  given  a  fair  show, 
before  a  charge  had  been  made  against  him, 
some  inconsistent  and  Incriminating  state- 
ments said  to  have  been  made  by  him,  and 
the  further  claim  that  gome  blood  had  been 
found  on  his  trousers,  are  referred  to  as 
tending  to  sustain  the  theory  of  the  prose- 
cution. 

In  behalf  of  the  defendant  It  Is  said  that 
there  was  an  entire  absence  of  motive  to  kill 
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his  father.  There  was  no  property  to  be  In- 
herited, and  nothing  to  be  gained  by  his  fa- 
ther's death.  Although  there  had  been  a  dis- 
agreement between  them  a  year  or  so  before, 
he  had  since  Tidted  bis  father  when  sick, 
iind  eren  as  late  as  the  Sunday  preceding 
his  death,  and  during  all  this  time  their  re- 
lations were  not  unfriendly.  He  accounted 
for  his  whereabouts  between  the  time  that 
hl8  father  left  the  house  until  fhe  body  was 
found  in  the  well,  and  there  were  many  peo- 
ple about  to  observe  his  movements.  The 
public  place  chosen,  and  the  awkward  and 
inetfectiTe  weapon,  they  say,  negatives  the 
theory  of  the  state.  Inquiry  is  made,  if  he 
was  going  to  kill  his  father,  why  did  he  select 
a  place  on  the  public  road,  where  people 
were  passing  and  repassing?  Why  did  he 
not  use  a  knife,  which  he  had  in  his  pocket 
or  some  other  weapon  than  a  battered  tin 
can?  Why  would  the  father  lie  under  the 
hedge  while  George  crawleA  in  to  attack 
him?  And  why  was  there  no  evidence  of  a 
struggle,  no  blood  on  the  foliage,  and  none 
on  George's  clothing?  It  is  said  that  if 
George  bad  killed  his  father,  and  if  he  had 
dragged  the  body  from  the  hedge  through 
or  under  the  fences  to  the  well,  there  would 
have  been  a  well-deflned  track,  and  Indubita- 
ble proof  of  it.  It  is  said  that  it  was  an  im- 
possibility for  him  to  hare  killed  his  father 
with  the  can,  and  carried  the  body  for  more 
than  70  yards,  without  distinctly  marking 
himself  and  the  course  taken  to  the  well,  and 
quite  impossible  to  have  done  so  without  at- 
tracting the  attention  of  some  of  the  many 
persons  who  were  about  the  premises  at  the 
time. 

There  are  circumstances  in  the  case  which 
to  the  court  seem  quite  inconsistent  with  the 
guilt  of  the  defendant.  It  ia  not  easy  to  dis- 
cover a  motive  for  the  killing,  nor  to  find 
satisfactory  evidence  that  the  defendant  was 
connected  with  the  death  of  bis  father.  In 
the  evidence,  however,  may  be  found  some 
circumstances  pointing  towards  the  defend- 
ant; and  we  cannot  say  that  they  were  in- 
sufficient to  go  to  the  jury,  or  that  they  did 
not  tend  to  establish  some  degree  of  the  of- 
fense charged.  To  undertake  to  weigh  them 
would  be  an  Invasion  of  the  province  of  the 
Jury. 

One  of  the  claims  of  error  Is  that  the  court 
declined  to  instruct  the  jury  upon  two  de- 
grees of  manslaughter  which  are  included 
in  the  offense  charged.  The  law  with  ref- 
erence to  murder  in  the  first  and  second  de- 
grees, and  of  manslaughter  in  the  second 
and  third  degrees,  was  given;  but  the  court 
refused  to  advise  the  jury  as  to  the  first  and 
fourth  degrees  of  manslaughter,  and  the  re- 
fusal was  based  on  the  reason  thot  the  evi- 
dence did  not  warrant  such  instruction.  In 
this  we  think  there  was  error.  It  was  a  case 
where  it  was  important  to  instruct  upon  ev- 
ery degree  of  homicide  for  which  there  was 
any  support  derivable  from  the  evidence. 
If  it  be  assumed  that  there  was  a  homicide. 


there  was  no  eyewitness  of  It,  and  no  one 
even  saw  the  father  and  son  come  together 
where  it  occurred.  Whether  the  defendant 
met  his  father  casually  or  purposely,  what 
was  said  or  done  by  either  before  the  con- 
flict came  on,  who  was  the  aggressor  in  it, 
whether  the  defendant  went  there  to  reprove 
or  to  kill,  and  the  state  of  the  defendant's 
mind  at  the  time,  must  all  be  deduced  from 
circumstantial  evidence  alone.  In  such  cases, 
much  is  left  to  Inference;  and,  where  the 
circumstances  in  evidence  afford  ground  for 
an  inference  of  a  lower  grade  of  homicide, 
the  court  cannot  safely  refuse  to  instruct  In 
such  lower  degree.  So  it  has  been  repeated- 
ly held  that  if  there  is  slight  evidence  of  a 
lower  degree  of  an  offense,  although  it  may 
appear  to  the  court  to  be  weak  and  unsatis- 
factory, the  question  should  be  submitted 
to  the  Jury,  and  a  court  is  only  justified  in  re- 
fusing to  charge  the  jury  on  the  lower  degree 
of  homicide  when  the  testimony  shows  be- 
yond question  that  the  defendant  is  guilty  of 
the  higher  offense.  State  v.  Patterson,  62 
Kan.  335,  34  Pac.  784;  State  v.  Kornstett,  62 
Kan.  221.  61  Pac.  805;  State  v.  Bufflngton, 
66  Kan.  706,  72  Pac.  213:  State  v.  Moore,  67 
Kan.  620,  73  Pac.  903;  State  v.  Clark  (Kan. 
Sup.)  77  Pac.  287;  State  v.  Knoll  (Kan. 
Sup.)  77  Pac.  580. 

The  statute  provides  that  "the  killing  of  a 
human  being,  without  a  design  to  effect 
death,  by  the  act,  procurement  or  culpable 
negligence  of  another,  while  such  other  is 
engaged  in  the  perpetration  or  attempt  to 
perpetrate  any  crime  or  misdemeanor,  not 
amounting  to  a  felony,  in  cases  when  such 
killing  would  be  murder  at  the  common  law, 
shall  be  deemed  manslaughter  in  the  first  de- 
gree." Crimes  Act,  S  12  (Gen.  St.  1001,  { 
1907).  In  State  v.  Spendlove,  47  Kan.  160, 
28  Pac.  904,  this  section  was  interpreted; 
and  it  was  held  that  the  act  or  offense  which 
the  accused  commits  or  attempts  to  commit 
at  the  time  of  an  unintentional  killing  in- 
cludes assault  and  battery,  and  that  Inten- 
tional violence  to  the  person  is  not  excluded. 
If,  therefore,  without  any  design  to  effect 
death,  George  attacked  his  father.  Intending 
only  to  commit  an  assault  and  battery  upon 
him,  and,  in  the  use  of  the  tin  can  which  be 
chanced  to  pick  up,  he  unintentionally  killed 
him,  it  would  fall  within  the  section  quoted, 
and  constitute  manslaughter  in  the  first  de- 
gree. The  slight  evidence  of  motive  to  kill, 
and  the  character  of  the  weapon  used,  give 
some  support  to  this  theory.  Since  there  is 
no  direct  evidence  as  to  the  facts  attending 
the  killing,  the  court  cannot  assume  to  de- 
cide what  the  facts  are.  The  manner  of  the 
killing,  and  the  purpose  of  the  defendant  at 
the  time,  are  necessarily  questions  for  the 
jury.  Did  not  the  Jury  have  the  right  to  In- 
fer that  George  met  his  father  at  the  hedge, 
and.  Intending  only  to  administer  punish- 
ment which  would  prevent  future  interfer- 
ence with  the  mother,  committed  assault  and 
battery  upon  him,  without  Intending  to  kill 
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him  or  perpetrate  any  felony?  Is  not  the 
case  as  open  to  tbls  Inference  as  tbat  there 
was  premeditation  In  the  killing?  The  court 
rightly  Instructed  as  to  the  elements  of  mur- 
der In  the  first  degree,  Including  premedita- 
tion, and  he  also  presented  the  law  of  excus- 
able and  Justifiable  homicide.  In  these  mat- 
ters the  court  did  not  assume  to  decide 
whether  there  was  evidence  of  premeditation, 
malice  aforethought,  or  facts  which  would 
Justify  or  excuse  the  killing,  but  left  them 
to  the  Jury,  and  there  was  no  more  reason 
for  the  court  to  decide  that  no  facts  existed 
from  which  the  Jury  might  infer  that  the  of- 
fense was  manslaughter  in  the  first  degree. 

The  elements  of  manslaughter  In  the 
fourth  degree  were  also  present,  and  the 
Jury  should  have  been  Instructed  with  ref- 
erence to  the  law  of  tbat  degree.  Coimsel 
for  defendant  pertinently  inquire:  Did 
George  and  his  father  meet  at  the  hedge  and 
engage  in  a  quarrel,  and  did  George  kill  him 
in  the  sudden  heat  of  passion?  Did  they  en- 
gage in  a  fist  fight,  and  did  George  crowd  the 
father  over  onto  the  old  tin  can,  who,  by  fall- 
ing on  the  tin  can,  receive  the  wound  from 
which  he  died?  Is  It  not  open  to  inference 
that  they  were  engaged  in  a  fight,  and  that 
in  the  course  of  the  struggle  the  father  was 
thrown  or  forced  u{)on  the  Jagged  edge  of  the 
tin  can  lying  there,  and  involuntarily  killed; 
George  having  no  knowledge  of  the  pres- 
ence of  the  can,  and  no  intention  to  either 
strike  or  wound  the  father  with  the  can? 
If  this  were  done  by  him  in  the  heat  of  pas- 
sion, and  the  assault  was  not  Justifiable,  it 
would  be  difficult  to  say  that  a  conviction 
of  manslaughter  in  the  fourth  degree  was 
without  support.  The  circumstantial  testi- 
mony, Indeflulte  and  uncertain  as  It  was,  re- 
quired instructions  under  sections  26  and  27 
of  the  crimes  act,  giving  the  Jury  an  oppor- 
tunity to  determine  whether  or  not  the  de- 
fendant was  guilty  of  manslaughter  In  the 
fourth  degree. 

Complaint  is  made  of  the  admission  of  tes- 
timony of  Dr.  Stewart,  an  expert  witness. 
He  made  an  examination  of  the  trousers 
worn  by  George  McAnamey  on  the  day  of 
his  father's  death,  and  stated  that  he  found 
Borae  corpuscles  of  blood  on  them.  The  re- 
sult was  obtained  by  cutting  portions  of  the 
garment  upon  which  there  were  spots,  macer- 
ating them,  and  making  a  chemical  and 
microscopic  examination  of  the  mixture.  He 
found  a  minute  particle  of  blood,  but  was 
unable  to  say  that  it  was  human  blood.  It 
was  an  ex  parte  examination,  and  none  of  the 
elements  included  In  it  were  preserved. 
There  was  no  attempt  to  preserve  the  blood 
obtained,  nor  the  solution  in  which  it  was 
found,  and  even  the  microscopic  slides  were 
destroyed.  Under  these  circumstances,  there 
was  little  opportunity  to  test  the  efficiency  of 
the  expert,  or  the  truth  of  his  report.  A 
more  serious  objection,  however,  is  that  there 
is  no  assurance  that  the  trousers  were  in 
the  same  condition  when  examined  as  when 


last  worn  by  the  defendant  They  were  de- 
livered to  the  officers,  and  put  into  a  gunny 
sack,  together  with  the  bloody  bat  and  cloth- 
ing found  on  the  deceased,  and  there  was 
also  placed  with  them  the  bloody  tin  can  and 
cane  found  at  the  place  of  the  supposed  homi- 
cide. So  bundled  together,  the  articles  were 
carried  over  the  country  for  miles,  while  the 
officers  were  driving  about  subpoenaing  wit- 
nesses. After  being  kept  with  the  bloody 
clothing  for  some  time,  and  after  the  prelim- 
inary examination,  the  trousers  were  exam- 
ined for  blood  corpuscles;  and  it  would  have 
been  strange,  indeed,  not  to  have  found  some, 
although  they  had  been  entirely  free  from 
any  blood  when  placed  In  the  sack.  Two 
things  are  essential  to  the  admission  of  such 
evidence:  First,  the  identity  of  the  thing 
analyzed  or  examined  with  that  which  is  the 
subject  of  Inquiry;  and,  second,  that  it  has 
not  been  tampered  or  Interfered  with  be- 
tween the  time  when  its  condition  became  a 
question  and  the  time  of  the  expert  examina- 
tion. State  V.  Cook,  17  Kan.  392;  State  v. 
Garrlngton,  11  S.  D.  178,  76  N.  W.  320;  State 
V.  Hossack,  116  Iowa,  194,  89  N.  W.  1077; 
Underbill  on  Criminal  Evidence,  g  318;  Rog- 
ers on  Expert  Testimony,  $  57;  Wharton  on 
Criminal  Evidence,  S  423. 

The  case  of  State  v.  Garrlngton,  supra.  Is 
somewhat  analogous  to  this  one.  Cloth  was 
cut  from  the  pocket  of  the  overalls  worn  by 
the  deceased  at  the  time  he  was  killed.  The 
pieces  were  cut  from  the  overalls  several 
weeks  after  the  crime  was  committed,  and 
an  examination  made  l)y  an  expert,  who  tes- 
tified that  they  contained  blood  stains,  but 
be  was  not  able  to  say  that  the  stains  were 
caused  by  human  blood.  The  purpose  of  the 
evidence  was  to  show  that  the  person  who 
did  the  killing  had  rifled  the  deceased's  pock- 
ets with  bloody  hands,  and  it  was  held  that 
the  time  when  the  pieces  were  taken  from 
the  overalls  and  the  manner  in  which  the  ar- 
ticles were  handled  created  so  much  uncer- 
tainty as  to  what  caused  the  stains  as  to  de- 
prive them  of  any  evidentiary  value. 

It  was  highly  important  that  the  trousers 
of  defendant  should  have  been  carefully  kept, 
and,  since  blood  was  the  object  of  the  test, 
that  they  should  have  been  kept  entirely 
apart  from  blood  or  bloody  articles.  As  they 
were  In  contact  with  the  bloody  articles, 
and  shaken  together  as  the  offleors  traveled 
for  hours  across  the  country,  the  result  of 
the  expert's  examination  proved  nothing  as 
to  the  condition  of  the  trousers  when  they 
were  laid  off  by  the  defendant.  It  was  the 
action  of  the  officers  of  the  law,  not  of  the 
defendant,  that  rendered  the  proof  value- 
less. There  is  no  claim  by  any  one  that  the 
trousers  were  purposely  Interfered  or  tam- 
pered with,  but  the  inadvertent  or  accidental 
interference  with  them  Is  Just  as  destructive 
of  the  accuracy  and  fidelity  of  the  expert  ex- 
amination as  if  it  had  been  intentionally 
done.  Truth  is  the  object  of  rules  of  evidence, 
and  justice  the  object  of  Judicial  inquiry,  but 
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a  rule  alldwlng  the  rtsult  of  8ucb  a  test  as 
against  one  on  trial  for  murder  would  be 
more  than  likely  to  attain  untruth  and  In- 
justice. The  contact  and  Interposition  of  for- 
eign matter  made  It  Impoesible  for  the  de- 
fendant, by  any  test  or  examination,  to  show 
the  former  condition  of  the  trousers  with  re- 
spect to  blood.  It  is  unnecessary  to  deter- 
mine whether  the  ex  parte  examination,  the 
destruction  of  the  solution  as  well  as  of  the 
blood  found,  rendered  the  evidence  incom- 
petent; but,  because  the  trousers  examined 
were  interfered  and  tampered  with,  the  re- 
ception of  the  testimony  and  submission  of 
the  same  to  the  Jury  must  be  regarded  as 
prejudicial  error. 

Testimony  was  received  in  regard  to  a 
shirt  found  outside  and  near  the  defendant's 
house  on  the  day  after  the  alleged  homicide, 
and  on  portions  of  which  there  appeared  to 
be  a  pasty  stuff  of  a  reddish  cast.  Attention 
was  specifically  called  to  this  testimony  In 
the  charge  of  the  court.  The  shirt  was  not 
the  one  shown  to  have  been  worn  by  the  de- 
fendant at  the  time  In  question,  nor  to  have 
belonged  to  him.  It  was  found  after  the 
post  mortem  examination,  and  after  crowds 
of  people  had  been  about  the  premises  for 
hours;  but  where  it  came  from,  how  It  came 
to  be  there,  and  what  afterwards  became  of 
It,  do  not  appear.  The  shirt  worn  by  the 
defendant  was  identified  and  produced  at  the 
trial,  but  the  other  one  was  not  kept,  nor  in- 
troduced as  evidence.  The  connection  be- 
tween the  shirt  and  the  defendant,  or  be- 
tween it  and  the  supposed  homicide,  was 
not  sufficiently  shown  to  make  the  testimony 
re.sppctlng  it  admissible.  The  pasty  stuff 
which  stiffened  portions  of  the  shirt  was  not 
shown  to  be  blood,  nor  was  there  any  critical 
examination  made  of  it.  The  instruction  of 
the  court  respecting  the  shirt  gave  the  testi- 
mony sanction  and  Importance,  and  it  may 
therefore  have  had  considerable  weight  In 
the  minds  of  the  Jury. 

Other  questions  have  been  discussed,  some 
of  which  are  unimportant,  and  others  of 
them  may  not  again  arise  In  the  case. 

For  the  errors  mentioned,  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  another  trial.  All  the  Justices  concur- 
ring. 


NIXA  CAXXTXO  CO.  v.   r.KTT>rANX-TnG- 
OIXSON  GUOCEIt  CO. 

(Supreme  Court  of  Kansas.    Jan.  7,  100.">.) 

SAI.E  —  WABRANTT— MANCFACTUBER— OEFECTS. 

1.  Where  goods  are  sold  by  sample,  and  the 
seller  is  also  the  maiuifaoturer,  there  is  an  im- 
plied warranty  on  his  part  that  they  are  free 
from  any  latent  defects  that  could  not  be  dis- 
covered upon  ordinary  examination. 

2.  One  engaged  In  puttini;  up  apples  in  cnna 
for  sale  is  a  manufacturer  within  the  meaning 
of  the  rule  stated. 

a.  >Vhere  one  sells  to  a  merchant  canned  ap- 
ples of  his  own  packing,  the  sale  being  made 
by  sample,  and  by  reason  of  a  defect,  due  to 


the  method  employed  In  their  preparation,  which 
could  not  be  discovered  upon  an  inspection  of 
the  opened  sample  cans,  the  goods  sold  become 
worthless  before  they  can  be  resold  in  the  ordi- 
nary course  of  trade,  the  seller  is  liable  to  the 
buyer  for  a  breach  of  an  implied  warranty 
against  such  defect. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty;  D.  M.  Dale,  Judge. 

Action  by  the  Lehmann-Higginson  Grocer 
Company  against  the  Nixa  Canning  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

8.  B.  Amidon  (J.  L.  Dyer  and  Gideon  & 
Gideon,  of  counsel),  for  plaintiff  in  error. 
O.  A.  Keach,  for  defendant  in  error. 

MASON,  J.  The  Lehmann-Higginson  Gro- 
cer Company  sued  the  Nixa  Canning  Com- 
pany upon  a  claim  that  a  quantity  of  can- 
ned apples  purchased  by  the  former  from 
the  latter  under  an  implied  warranty  of 
merchantability  had  proved  worthless. 
Plaintiff  recovered  a  Judgment,  which  de- 
fendant seeks  by  this  proceeding  to  reverse. 
The  trial  court  made  detailed  findings  of 
fact,  which  generally  tended  to  support  the 
plalntifTs  claim,  and  held  the  defendant 
liable  for  a  breach  of  warranty.  The  prin- 
cipal question  presented  on  review  Is  wheth- 
er under  the  findings  the  law  implied  a 
warranty  that  the  goods  sold  were  suitable 
for  food.  So  far  as  necessary  to  the  de- 
termination of  this  question,  the  facts  found 
were  as  follows:  The  apples  were  put  up 
in  cans  by  the  defendant  for  the  purpose  of 
selling  them  to  merchants,  and  were  bought 
by  plaintiff,  as  defendant  knew,  to  be  re- 
sold to  Its  customers.  The  sale  was  made 
by  sample,  the  sample  cans  being  opened 
and  examined  by  the  plaintiff  before  the 
purchase.  The  samples  were  apparently 
sound  and  fit  and  were  not  in  fact  subject 
to  any  defect  that  could  have  been  discovered 
by  any  reasonable  examination.  The  goods 
sold  were  In  all  respects  like  the  sample,  but 
by  reitson  of  the  character  of  certain  sub- 
stances that  had  been  employed  in  the  can- 
ning process  they  spoiled  and  became  un- 
merchantable within  a  few  months,  and  t>e- 
fore  they  could  have  been  disposed  of  in  the 
usual  course  of  trade. 

Plaintiff  in  error  contends  that  where 
goods  are  sold  by  sample  there  is,  in  effect, 
an  express  warranty  of  conformity  to  the 
sample,  and  no  other  warranty  as  to  qual- 
ity can  be  Implied.  This  may  be  granted 
to  be  the  ordinary  rule  as  to  transactions 
between  merchants,  but  where  the  seller  is 
also  the  manufacturer  there  is  an  implied 
warranty  that  the  sample  and  goods  sold 
are  alike  free  from  latent  defects  not  dis- 
coverable upon  ordinary  examination,  13  A. 
&  E.  Bnc.  Law  (2d  Ed.)  1227;  11  Mechem 
on  Sales,  H  1329,  1831,  1346;  Price  v.  Kohn, 
99  III.  App.  11.5.  This  exception  to  the  gen- 
eral rule  is  not  denied,  but  it  Is  argued  that 
the  defendant  was  not  a  manufacturer;  that 
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the  business  of  putting  up  apples  in  cans  for 
sale  Is  not  one  of  manufacturing  anything. 
There  Is  a  lack  of  harmony  In  the  Judicial 
decisions  as  to  Just  what  constitutes  "man- 
ufacturing." This  Is  abundantly  demon- 
strated by  the  note  to  Williams  t.  Warren 
(N.  H.)  as  republished  in  64  L.  R.  A.  33, 
in  which  the  cases  are  collected  and  review- 
ed. But  it  is  wholly  unnecessary  to  con- 
sider whether  the  term  "manufacturing" 
could  be  aptly  applied  to  the  business  of 
defendant  in  any  other  connection  than  that 
here  presented.  The  only  i)ertlnent  inquiry 
Is  whether  defendant  was  a  manufacturer 
within  the  reason  and  meaning  of  the  doc- 
trine holding  the  sellers  of  goods  of  their 
own  mailing  to  a  higher  degree  of  accounta- 
bility than  other  merchants.  The  reasons 
for  such  distinction  are  clearly  stated  in 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  3  Sup. 
Ct.  537,  28  L.  Ed.  8C,  In  these  words:  "In 
ordinary  sales  the  buyer  has  an  opportunity 
of  inspecting  the  article  sold;  and  the  seller 
not  being  the  malcer,  and  therefore  having 
no  special  or  technical  knowledge  of  the 
mode  in  which  It  was  made,  the  parties 
stand  upon  grounds  of  substantial  equality. 

•  •  •  But  when  the  seller  Is  the  maker 
or  manufacturer  of  the  thing  sold  the  fair 
presumption  is  that  he  understood  the  pro- 
cess of  Its  manufacture,  and  was  cognizant 
of  any  latent  defect  caused  by  such  process, 
and  against  which  reasonable  diligence  might 
hare  guarded.  This  presumption  Is  Justi- 
hed  In  part  by  the  fact  that  the  manufac- 
turer or  maker,  by  his  occupation,  holds 
himself  out  as  competent  to  make  articles 
reasonably  adapted  to  the  purposes  for 
which  such  or  similar  articles  are  designed. 
When,  therefore,  the  buyer  has  no  oppor- 
tunity to  Inspect  the  article,  or  when,  from 
the  situation.  Inspection  Is  Impracticable  or 
useless,  It  is  unreasonable  to  suppose  that 
he  bought  on  his  own  Judgment,  or  that  he 
did  not  rely  on  the  Judgment  of  the  seller 
as  to  latent  defects  of  which  the  latter,  if 
he  used  due  care,  must  have  been  Informed 
during  the  process  of  manufacture."  These 
reasons  apply  with  as  much  force  to  one  who 
undertakes  to  prepare  fruits  or  other  natural 
products,  so  as  to  render  them  suitable  arti- 
cles of  merchandise,  as  to  one  who  is  a  man- 
ufacturer within  the  strictest  meaning  of  the 
term.  He  alone  knows  the  details  of  the 
process  employed;  he  alone  controls  it;  and 
he  must  be  deemed  to  represent  that  it  is 
reasonably  adaiited  to  the  end  sought,  and 
results  in  a  product  free  from  hidden  de- 
fects. The  buyer  has  no  means  of  informa- 
tion as  to  such  matters  and  of  necessity 
must  rely  upon  the  seller's  Judgment.  In 
Copas  T.  Anglo-.\merlcan  Provision  Co..  73 
Mich.  541,  41  N.  W.  690,  It  Is  said:  "The 
sale  of  hams  or  Imcon,  which  is  the  caring 
of   pork   in    a   particular   manner.   Involves 

*  •  •  the  same  principles  of  law  which 
are  applicable  to  manufactured  articles,  in- 
volving kuow^ledge,  skill,  and  fitness  on  the 


part  of  the  manufacturer,  who  Is  also  the 
seller,  where  he  manufactures  and  sells  bis 
own  goods."  In  Leggett  v.  Young.  2»  N.  B. 
675.  it  was  held  that  In  a  sale  of  canned  lob- 
ster to  a  merchant  by  sample  there  Is  an  Im- 
plied warranty  that  it  is  merchantable,  and 
fit  for  food.  We  but  follow  the  line  marked 
out  by  the  authorities,  and  certainly  do  no 
injustice  In  holding  that  in  selling  to  plain- 
tiff by  sample  canned  apples  of  Its  own  pack- 
ing, both  the  samples  and  the  goods  sold 
being  apparently  sound  and  wholesome,  the 
defendant,  by  implication,  warranted  that 
the  process  it  employed  did  not  involve  the 
use  of  any  deleterious  sntmtance  the  presence 
of  which  could  not  be  detected  by  any  i-ea- 
sonable  examination,  but  which  would  in  a 
short  time  render  the  fruit  unfit  for  food,  un- 
merchantable, and  worthless.  The  court 
having  found  that  there  was  a  breach  of 
such  warranty,  the  plaintiff  was  entitled  to 
Judgment 

Complaint  Is  made  of  the  admission  of  evi- 
dence upon  which  a  finding  was  made  of  a 
local  custom  by  which  hermetically  sealed 
I  canned  goods  were  understood  to  be  war- 
I  ranted  as  merchantable  for  six  months  from 
I  the  date  of  sale,   bat,  as  a  Judgment   for 
plaintiff  was  required  by  the  findings  with- 
out regard  to  the  existence  of  such  custom. 
It  is  not  necessary  to  pass  upon  the  question 
so  raised. 

The  Judgment  Is  aflirmed.    Ail  the  Jus- 
tices concurring. 


HOWARD  V.  SCHMIDT. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.> 

PUBLIC    niGnWAT—ESTABLtSrrMENT— EJECT- 
MENT—IN8TBUCTIOS8. 

1.  Where  the  proceedinffs  in  relation  thereto 
are  otherwise  sufficient,  an  order  of  the  county 
board  establishing  a  public  highway  is  not  ren- 
dered void  by  the  fact  that  in  the  petition  and 
published  notice  aud  in  parts  of  the  commis- 
sioners' journal,  but  not  in  the  final  order,  the 
proposed  way  is  descrilied  as  a  "private  road." 

2.  In  an  action  of  ejectment,  where  the  issue 
is  the  validity  of  proceediuKS  for  the  establish- 
ment of  a  public  road,  in  which  no  personal  no- 
tice was  given  to  the  owner  of  the  land  affected, 
there  being  no  conclusive  evidence  that  such 
owner  was  a  nonresident,  a  recital  in  the  re- 
port of  the  viewers  that  the  landowner  filed  with 
them  a  written  claim  for  damages  is  open  to 
contradiction  by  oral  evidence,  and  cannot  be 
irade  the  basis  for  a  peremptory  instruction 
that  tiie  order  establishing  the  road  was  valid. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty;   C.  A.  Smart,  Judge. 

Action  by  Joseph  S.  Howard  against  Wil- 
liam Schmidt.  Judgment  for  defendant,  aud 
plaintiff  brings  error.    Reversed. 

Wm.  H.  Clark,  for  plaintiff  In  error.  Ben- 
son &  Harris,  for  defendant  In  error. 

MASON,  J.  Joseph  S.  Howard  sued  Wil- 
liam Schmidt  for  the  recovery  of  the  pos- 
session of  a  tract  of  land  described  by  metes 
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and  bounds,  being  In  fact  the  west  25  feet 
of  a  quarter  section.  The  petition  was  drawn 
in  general  terms  under  tlie  statute,  and  the 
answer  was  a  general  denial.  At  tlie  trial 
plaintiff  Introduced  a  series  of  conveyances 
covering  tbe  entire  quarter  section,  beginning 
with  a  patent  from  the  United  States  and  end- 
ing with  a  deed  to  himself.  The  defendant's 
testimony  disclosed  that  tbe  real  controversy 
was  whether  the  strip  of  ground  in  ques- 
tion had  become  a  highway,  either  by  formal 
action  of  tbe  county  commi.-<8ioners  or  by 
prescription  or  dedication.  At  the  conclusion 
of  the  evidence  tbe  court  directed  the  Jury 
to  return  a  verdict  for  the  defeudaut,  and 
from  tbe  Judgment  which  followed  the  plain- 
tiff prosecutes  error. 

The  defendant's  evidence  Included  the  pub- 
lic records  of  proceedings  had  with  refer- 
ence to  tbe  establlsliment  of  a  road,  and 
also  testimony  bearing  upon  tbe  matters  of 
adverse  possession  and  acquiescence.  But 
as  plalutiff  was  not  bound  by  the  state- 
ments of  defendant's  witnesses,  whether  con- 
tradicted or  not,  the  only  question  for  present 
considorution  Is  whether  such  recoixls  prov- 
ed that  a  road  was  legally  established.  It 
Is  claimed  by  plaintiff  that  tbe  records  show 
that  all  tbe  proceedings  with  reference  to 
the  establishment  of  a  road  were  void,  be- 
cause they  were  had  dnder  tbe  provisions  of 
sections  0ur>3  to  C05o  of  the  General  Statutes 
of  1001,  which  purport  to  authorize  the  open- 
ing of  private  roads,  and  which  have  been 
declared  unconstitutional  In  Clark  v.  Mitch- 
ell Co.,  69  Kan.  ,  77  Pac.  2S4.  The  de- 
fendant, however,  contends  that  while  it  is 
true  that  bere  and  there  in  the  record  the 
proposed  way  referred  to  Is  described  as  a 
private  road,  yet  every  requirement  essen- 
tial to  tbe  laying  out  of  a  public  road  was 
met,  and  the  proceedings  therefore  were  ef- 
fectual for  that  purpose  under  the  general 
statutes.  The  facts  as  shown  by  the  rec- 
ords were  as  follows:  The  petition  by  which 
the  proceedings  in  question  were  begun  asked 
for  the  location  of  a  "private  road  for  Wil- 
liam Schmidt,"  but  whs  signed  not  only  by 
Schmidt,  but  by  12  householders  residing  in 
the  vicinity,  as  the  statute  (section  601G,  Gen. 
St.  1901)  requires  in  the  case  of  an  applica- 
tion for  a  public  road.  Tlie  bond  given  bound 
.Schmidt  to  pay  all  the  co-sts  and  expenses 
of  "viewing  and  locating  a  road  petitioned 
for  by  ArVlIlhim  Schmidt  and  others"  if  the 
petition  should  be  granted,  while  tbe  statute 
Just  cited  requires  a  bond  insuring  the  pay- 
ment l>y  the  petitioners  of  the  cost  and  ex- 
penses in  case  a  road  is  not  established.  A 
publication  was  made  by  the  county  clerk 
in  conformity  with  the  requirement  of  sec- 
tion 0018  of  the  General  Statutes  of  1!K>1, 
the  notice  reciting  that  a  petition  bad  been 
presented  asking  the  location  of  a  private 
road,  and  stating  where  and  when  viewers 
would  meet  for  the  purpose  of  viewing  "said 
road."  The  county  surveyor  reported  a  sur- 
vey of  tbe  "road  petitioned  for."    Tbe  view- 


ers' report  included  a  flnditig  thdt  the  "toed 
petitioned  for"  was  of  public  utility,  and  a 
recommendation  that  it  be  established  and 
opened.  The  comity  commissioners  also 
made  a  finding  that  the  road  was  of  public 
utility,  and  on  order  that  it  be  "located  and 
established  as  a  public  highway,"  but  direct- 
ed that  tlie  clerk  should  not  notify  the  town- 
ship trustee  to  open  the  road  until  tbe  pay- 
ment by  tbe  petitioners  of  all  expenses  and 
damages.  These  Schmidt  paid  to  the  county 
treasurer.  The  entries  lu  the  commissioners' 
Journal  were  entitled,  "In  the  matter  of  the 
location  of  a  private  road  as  petitioned  for 
by  William  Schmidt."  In  all  other  respects 
the  proceedings  appear  to  have  been  adopted 
to  the  establishment  of  a  public  highway, 
and  to  have  been  sufficient  for  that  purpose, 
unless  rendered  ineffective  by  reason  of  an 
omission  which  will  be  noted  later.  Tbe 
question  presented  is  therefore  whether  the 
repeated  designation  of  the  proposed  way  as 
a  private  road  is  sufficient  to  defeat  the  Juris- 
diction of  tbe  county  commissioners  and  nulli- 
fy their  final  order  establishing  It  as  a  public 
highway.  While  tbe  petition  which  is  the 
basis  for  all  subsetjuent  action  uses  the  term 
"private  road"  to  describe  the  thing  asked 
for,  the  fact  that  It  is  signed  by  12  petition- 
ers, who  are  designated  as  householders  re- 
siding in  the  vicinity,  is  some  evidence  of  a 
public  Interest  In  the  matter,  and  of  an  in- 
tention to  Invoke  action  under  tbe  statute 
relating  to  public  roads,  since  neither  the 
void  act  already  referred  to,  which  purports 
to  authorize  the  establishment  of  a  private 
road,  nor  section  6044  of  the  General  Stat- 
utes of  1901,  which  provides  for  granting 
an  outlet  to  a  pierson  otherwise  cut  off  from 
access  to  the  highway,  mentions  a  require- 
ment that  the  petition  shall  be  signed  by  any 
one  other  than  the  person  to  be  benefited. 
Butts  T.  Geary  Co.,  7  Kan.  App.  802,  63  Pac. 
771.  Although  the  publication  made  by  tbe 
clerk  referred  in  terms  to  a  private  road,  It 
was  effective  to  give  notice  of  a  proceeding 
under  the  statute  having  for  Its  purpose  the 
laying  out  of  a  highway.  In  view  of  the 
fact  that  tbe  only  statute  mentioning  a  "pri- 
vate road"  is  a  nullity,  the  word  "private" 
liad  no  possible  legal  meaning,  and  may  well 
be  regarded  as  mere  surplusage.  Tbe  use  of 
the  word  elsewhere  lu  the  proceedings  was 
at  the  most  a  mere  Irregularity.  The  cir- 
cumstance that  the  chief  petitioner  was  re- 
(luired  to  pay  tbe  expenses,  and  did  pay 
them,  does  not  affect  the  matter.  111.  Cent. 
R.  Co.  V.  Swalm  (Miss.)  36  South.  147.  We 
conclude  that,  so  far  as  this  feature  of  the 
case  is  concerned,  tbe  order  establishing  the 
road  as  a  public  highway  was  valid. 

But  tbe  validity  of  the  action  of  the  com- 
missioners is .  further  challenged  upon  tbe 
ground  that  no  personal  notice  was  served 
upon  the  then  owner  of  the  land,  as  required 
by  section  (5019  of  the  General  Statutes  of 
1901.  Tbe  record  discloses  that  no  such  no- 
tice was  given.    This  omission  is   fatal  to 
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the  board**  Jnrlsdlctloii,  naless  cored  In  Bome 
way.  State  ▼.  Fany,  23  Kan.  781.  There  Is 
a  recital  In  the  report  of  the  viewers  that 
this  landowner  filed  a  claim  for  damage,  and 
that  an  allowance  was  made  to  bim  as  com- 
pensation for  the  land  tabm.  The  statute 
(section  6020,  Gen.  St.  1901)  forbids  any  sudi 
allowance  to  be  made  unless  upon  the  writ- 
ten application  of  the  landowner,  and  also 
(section  6022)  requires  all  such  applications 
to  be  returned  with  the  viewers'  report  No 
application  for  damages  was  produced  at  the 
trial,  bnt  tbe  recital  of  the  report  of  the 
viewers  that  one  was  presented,  upon  which 
they  acted,  if  nncontradlcted,  would  doubt- 
less be  sufficient  evidence  of  that  fact,  and 
consequently  of  a  waiver  of  the  failure  to 
give  notice^  Com'n  of  Woodson  Go.  ▼.  Heed, 
88  Kan.  34.  S  Pac.  4S3.  But  testimony  was 
introduced  tending  to  show  that  in  fact  no 
appearance  whatever  was  made  by  the  land- 
owner, and  that  the  viewers  made  the  award 
npon  their  own  motion.  This  raised  a  ques- 
tion requiring  to  be  passed  npon  by  the  Jury. 
There  was  no  recital  In  tbe  record  of  the 
road  proceedluRs  that  the  owner  of  the  land 
was  a  nonresident  Oral  evidence  was  giv- 
en tending  in  that  direction,  but  this  might 
not  have  been  regarded  by  the  Jury  as  con- 
vincing. In  the  absence  of  evidence  proving 
conclusively  either  that  tbe  owner  of  the 
land  was  a  nonresident  or  that  be  had  waiv- 
ed the  service  of  the  notice  required  by  the 
statute.  It  was  error  for  the  court  to  direct  a 
verdict  for  the  defendant 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  tbe  Justices  concurring. 


(70  Kan.  6U) 

FAIR  et  aL  ▼.  CaTIZENS'  STATE  BANK  OF 

STERLING.* 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

CEATTXI,      MOBTOAOK  —  BKNBWAIr— AFFIDAVrt — 
NOTICK. 

1.  An  affidavit  of  a  reoewal  o(  a  chattel  mort- 
gage in  favor  of  a  corporation  after  it  is  re- 
ceived and  filed  br  the  register  of  deeds  of  the 
county  is  not  void,  so  as  not  to  Impart  con- 
structive notice  of  tbe  lien  of  tbe  mortgage,  by 
reason  of  the  fact  that  the  affidavit  is  sworn  to 
by  an  officer  of  the  corporation  before  a  notary 
public  who  la  an  officer  and  stockholder  In  said 
corporation. 

2.  Tbe  act  of  the  notary  poblic  in  administer- 
ing tbe  oath  In  such  case  is  ministerial,  and  not 
Judicial,  and  la  at  most  voidable,  not  void. 

3.  A  chattel  mortgage  regular  upon  its  face, 
duly  filed  for  record,  and  accompanied  by  an  a{: 
fldavit  of  renewal,  filed  in  prober  time,  and 
regular  upon  its  face  and  regular  in  fact,  except 
for  the  latent  defect  that  the  notary  public  who 
administered  tbe  oath  was  a  stockholder  in  the 
mortgagee  corporation,  imparts  notice  as  f uUj  as 
if  such  defect  did  not  exist. 

(Syllabus  by  the  0>urt.) 

Error  from  District  Court,  McPberson 
County;    M.  P.  Simpson,  Judge. 

Action  by  tbe  ClUzens'  State  Bank  of  Stir- 
ling against  D.  J.  Fair  and  M.  P.  Shnnk. 
Judgment  for  plaintiff.  Defendants  briuj; 
error.    AiSrmed. 

•lUIiwuiiig  denied  February  U,  UOS. 


Prlgg  &  Williams  and  Frank  Doster,  for 
plaintiffs  In  error.  Jno.  D.  Millitcen.  Sam- 
uel Jones,  and  Ansel  B.  Clark,  for  defendant 
In  error. 

O.  A  SMITH,  X  On  November  16, 1896,  one 
H.  L.  Sturgeon  was  Indebted  to  the  Citizens' 
State  Bank  of  Sterling,  Kan.,  in  tbe  sum  of 
$856.33,  and  gave  his  note  to  said  bank  there- 
for, due  on  or  before  April  1,  1807.  To  se- 
cure the  payment  of  this  note  he  gave  the 
said  bank  a  chattel  mortgage  on  12,000 
bushels  of  com,  a  portion  of  which  was  de- 
scribed as  having  been  gathered  and  crib- 
bed, and  the  remaining  was  to  be  gathered 
and  cribbed  on  lot  280  Broadway  street,. 
Sterling,  Kan.  This  chattel  mortgage  wa» 
filed  for  record  In  the  office  of  the  register 
of  deeds  of  Rice  county,  Kan.,  In  which 
county  tbe  parties  thereto  resided,  and  In 
which  tbe  mortgaged  property  was  located, 
on  the  day  following  Its  execution.  On  Oc- 
tober 20,  1887,  a  renewal  affidavit  In  reg- 
ular form,  sworn  to  by  Thomas  Atkinson, 
the  cashier  of  said  bank,  was  filed  In  the- 
office  of  tbe  register  of  deeds  of  said  county. 
This  affidavit  was  sworn  to  before  Curtis: 
A.  Stubbs,  a  notary  public,  who,  it  is  ad- 
mitted, was  assistant  cashier  of  and  was  m, 
stockholder  In  tbe  defendant  in  error  cor- 
poration at  tbe  time  be  administered  the 
said  oatb.  Said  lot  280  Broadway  and  lot 
282  Broadway  are  in  the  same  block,  and 
said  two  lots  were  In  the  same  inclosure, 
and  evidently  contiguous;  and  the  com  for 
which  Judgment  was  rendered  was  cribbed 
on  lot  282,  and  not  280,  as  described  in  the 
mortgage.  There  was  no  com  cribbed  on 
lot  280.  There  Is  also  some  question  as  to 
the  particular  tract  of  land  upon  wbldi  tbe 
corn  was  raised. 

We  have  examiued  the  evidence  with  some 
care,  and  think  that  tbe  mortgage  is  not 
void  for  uncertainty  of  description  of  tbe 
mortgaged  property.  It  seems  evident  that 
a  third  person  having  the  description  given 
in  the  chattel  mortgage,  by  the  aid  of  such 
inquiries  as  the  chattel  mortgage  itself  sug- 
gests, could  identify  the  com  which  was 
mortgaged.  Mills  v.  Kansas  L.  Co.,  26  Kan. 
674.  A  portion  of  the  com  cribbed  on  said 
lot  282  was  shelled  by  said  Sturgeon,  and 
sold  to  plaintitTs  in  error  about  September 
1,  1888.  This  action  was  brought  In  the  dis- 
trict court  of  Bice  county  by  tbe  defendant 
in  error  to  recover  from  tbe  plaintiffs  in  er- 
ror tbe  vahie  of  tbe  corn  so  bought  of  said 
Sturgeon  to  tbe  amount  remaining  unpaid 
on  said  note  and  mortgage  to  tbe  bank.  Aft- 
er one  mistrial  and  a  second  trial,  which  re- 
sulted in  a  Judgment  In  favor  of  the  phiin- 
tlfiPs  In  error,  and  which  Judgment  was  re- 
versed In  this  court  (66  Kan.  761,  71  Pac. 
1125),  a  third  trial  has  resulted  In  a  Judg- 
ment in  favor  of  tbe  defendant  in  error.  To 
reverse  this  last  Judgment  tbe  plaintlfTs  In 
error  bring  tbe  case  here  again  for  review. 

Tbe  plalntUts  in  error  In  tbeir  brief  make 
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380  assignments  of  error,  bnt  seera  to  urge 
only  a  few  of  them.  The  first  and  most  dltB- 
cnlt  qaestlon  presented  is,  was  tlie  renewal 
aflldaTit  void  by  reason  of  the  fact  that  the 
notary  pobllc  who  administered  the  oath 
was  at  the  time  an  officer  and  stockholder 
of  the  corporation  which  was  the  mortgagee? 
It  Is  a  question  upon  which  the  authorities 
differ.  Some  of  the  antboritlee,  by  analogy, 
at  least,  hold  It  void;  others  that  it  is  void- 
able only.  Some  anthorlties  reason  that 
such  act  of  an  officer  interested  would  be 
void  or  voidable,  according  as  the  transaction 
Is  or  Is  not  tainted  with  fraud,  or  even  un- 
due advantage.  That  one  who  is  of  counsel, 
or  is  related  to  either  party,  or  Is  others 
wise  interested  !n  the  event  of  an  action, 
should  be  barred,  even  in  the  absence  of  our 
statutory  provision,  is  too  evident  for  dis- 
cussion. Even  administering  the  oath  to  an 
affidavit  In  a  judicial  proceeding  by  an  officer 
interested  In  establishing  the  facts  sworn 
to,  especially  as  the  officer  may  also  write 
the  affidavit,  apparently  gives  opportunity 
for  undne  advantage,  and  the  act  of  the 
officer  savors  more  of  a  Judicial  proceeding. 
In  the  case  at  bar  the  statute  by  implica- 
tion makes  the  filing  of  the  chattel  mort- 
gage or  a  copy  of  it  in  the  office  of  the 
register  of  deeds  of  the  proper  county  notice 
of  the  rights  of  the  mortgagee  under  the 
mortgage  for  the  period  of  one  year  from 
the  date  of  the  mortgage,  and  if  within 
thirty  days  prior  to  the  expiration  of  the 
year  an  affidavit  is  filed  setting  forth  the 
required  facts,  such  notice  Is  by  implication 
extended  for  another  year.  The  affidavit 
proves  no  fact  upon  which  any  tribunal  or 
person  has  to  pass;  in  fact  the  statute  ex- 
pressly provides  (differing  from  most  other 
records)  that  a  duly  certified  copy  of  same 
shall  be  received  as  evidence  of  no  other 
fact  except  that  "the  affidavit  was  received 
and  filed  according  to  the  indorsement."  It 
simply  allows  the  warning  to  creditors,  sub- 
sequent purchasers,  end  mortgagees  to  stand 
for  another  year.  It  IS  not  apparent  how 
any  one  other  than  the  mortgagee  eonid  be 
prejudiced  by  even  a  false  statement  in  the 
affidavit,  unless  it  should  state  an  exag- 
gerated or  fictitious  amount  flue  on  the  mort- 
gage to  shield  the  property  of  the  debtor 
from  the  other  creditors  who  might  look 
to  it  to  satisfy  their  claims.  If  such  a  cate 
should  artse,  a  remedy  could  be  found.  The 
instrument  in  question  Is  "a  written  declara- 
tion nnder  oath,  made  without  notice  to  the 
adverse  party."  It  was  sworn  to  before  an 
officer  authorized  by  law  to  administer  oaths. 
It  states  the  facts  required  by  statute  to  be 
stated  In  a  renewal  affidavit.  It  is  sufficient 
in  all  respects  to  continue  the  life  and  notice 
of  the  mortgage  lien,  unless  It  Is  absolutely 
void  by  reason  of  the  interest  of  the  notary 
public  who  administered  the  oath.  The 
weight  of  authority  seems  to  t>e  that  it  is 
not  void,  bnt  at  most  only  voidable.  In 
Swearlngen  t.  Howser,  87  Kan.  120,  14  Pac. 
7»P.— lb 


436,  an  affidavit  in  a  Judicial  proceeding 
sworn  to  before  a  notary  public  who  was 
the  attorney  of  record  of  the  affiant  In  the 
proceeding  was  held  to  be  at  most  only 
voidable,  and  the  reasons  for  holding  the 
affidavit  void  in  that  case  seem  much  strong- 
er than  In  this  case.  That  decision  has  not 
been  reversed.  The  case  of  Wills  v.  Wood, 
28  Kan.  411,  is  not  In  point  This  case  de- 
cides that  an  interested  party  was  incom- 
petent to  take  an  acknowledgment  to  a  con- 
veyance of  an  estate,  It  being  a  quasi  Ju- 
dicial proceeding.  In  such  case  the  officer 
conclusively  determines  and  certifies  to  a 
fact,  and  his  certificate  of  the  same  is  taken 
as  evidence  thereof  the  civilized  world  over. 
Not  so  in  this  case.  The  case  of  Wills  v. 
Wood  was  decided  before  Swearlngen  v. 
Howser,  supra,  yet  was  not  mentioned  In  tho 
latter  case,'  as  it  probably  would  have  been  if 
this  court  had  considered  It  conflicting,  or  that 
it  deserved  to  be  distinguished.  In  this  case 
the  notary  public  simply  administered  the 
oath  and  certified  to  that  fact.  He  deter- 
mined nothing.  His  act  was  purely  minis- 
terial, and  at  most  only  voidable  by  reason 
of  his  interest,  and  we  do  not  decide  that 
It  was  voidable  even. 

We  have  examined  the  other  assignments 
of  error  in  this  case,  and  do  not  find  any  un- 
settled questions  of  law  to  elaborate.  Wo 
do  not  think  the  court  erred  in  overruling 
the  demurrer  to  plaintiff's  evidence,  oor  that 
it  committed  any  material  error  In  admitting 
or  excluding  evidence  or  in  giving  or  refus- 
ing to  give  instructions. 

The  Judgment  of  the  district  court  will 
be  affirmed.    AH  the  Justices  concurring. 


BROWN  V.  DUNIiAP.* 

(Snpreme  Court  of  Kansas.    Jan.  7,  1005.) 

ADMINISTBATOB— APPOINTITENT— SUITABLB 
PEBSON. 

1.  It  la  the  duty  of  the  probate  court  in  th« 
appointment  of  an  administrator  to  ascprtain 
aud  determine  wliethcr  one  who  i»  an  applicant 
therefor  is  a  suitable  person  to  administer  the 
estate,  and  if  it  is  found  that  he  la  not  a  suitable 
person,  and  there  is  substantial  evidence  to  sup- 
port the  finding,  this  court  will  not  disturb  an 
order  made  thereon  refusing  to  appoint  such 
applicant. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County. 

Application  of  Morrow  D.  Brown  for  the 
appointment  of  an  administrator.  Prom  an 
order  appointing  Howard  Dunlap,  Brown 
brings  error.    Affirmed. 

J.  G.  Hutchison  and  Kellogg  &  Madden, 
for  plaintiff  iu  error.  Buck  &  Spencer  and 
Graves  &  Haiuer,  for  defendant  in  error. 

GREENE,  J.  This  liUgation  had  its  origin 
in  the  application  of  plaintiff  in  error  to  the 
probate  court  of  Lyon  county  to  be  appoint- 

5 1.  See  Gxecuton  and  Administrators,  toL  22, 
Cont.  Dig.  {  IM. 

'^Rehearing  denied  February  8,  1906. 
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ed  admlDtstrator  at  the  festite  of  J.  Hardin 
Baird.  deceased.  Baird,  a  resident  of  Lyon 
county,  died,  leaylng  a  will,  in  which  he  des- 
ignated Howard  Dunlap  as  bis  executor.  It 
appears  that  he  left  an  estate  of  between 
S45,000  and  $50,000  undisposed  of,  and  it  was 
to  administer  this  estate  that  the  plaintiff 
In  error  made  his  application.  The  only  rei- 
atives  of  the  deceased  Hying  in  Kansas  were 
Mrs.  E.  J.  Curtis,  a  first  cousin,  and  the  ap- 
plicant, a  second  cousin,  both  of  whom  reside 
in  Lyon  county.  Mrs.  Curtis  refused  to  ac- 
cept the  appointment  The  plaintiff  in  error 
contended  that  after  the  refusal  of  Mrs.  Cur- 
tis he  was  the  next  of  kin  within  the  mean- 
ing of  that  expression  as  used  in  our  stat- 
ute, and  as  matter  of  law  entitled  to  such 
appointment.  His  appointment  was  resisted 
by  some  of  the  heirs.  It  may  be  said,  how- 
ever, that  the  evidence  Introduced  was  gen- 
erally for  the  purpose  of  showing  the  rela- 
tionship of  the  applicant  to  the  deceased. 
The  court  made  findings  and  rendered  Judg- 
ment thereon  as  follows:  "And  now,  on  this 
29tb  day  of  May,  A.  D.  1903,  pursuant  to 
due  and  legal  notice  given  to  all  parties  In- 
terested, and  all  parties  being  present  In  per- 
son or  by  attorneys,  the  applications  of  Mr. 
Morrow  D.  Brown  and  of  Mrs.  B.  J.  Curtis 
to  be  appointed  administrator  of  the  estate 
of  J.  Hardin  Baird,  deceased,  come  on  to 
be  heard,  and  for  convenience  both  were  sub- 
mitted and  considered  by  the  court  together, 
and,  all  parties  having  announced  themselves 
ready  for  trial,  the  court  proceeded  to  hear 
the  matter,  each  party  thereupon  presented 
their  evidence,  respectively,  the  matter  was 
argued  by  counsel  and  snbmitted  to  the  court 
for  decision,  •  «  •  and,  being  folly  ad- 
vised in  the  premises,  finds  •  •  *  that 
these  two  applicants  are  the  only  relatives  at 
law  of  said  J.  Hardin  Baird  who  reside  In 
the  state  of  Kansas  or  Lyon  county.  Pend- 
ing said  trial  the  applicant  E.  J.  Curtis 
withdrew  her  application,  and  requested  the 
court  to  appoint  Howard  Dunlap,  who  is  now 
the  executor  of  the  nnncnpative  will  of  said 
J.  Hardin  Baird.  •  •  •  The  court  fur- 
ther finds  that  the  character  and  condition 
of  the  said  estate  is  such  as  to  require  a  per- 
son of  special  qualifications  to  administer 
upon  said  estate  so  as  to  best  subserve  the 
interests  of  the  parties  hiterested  therein, 
and  he  did  not  think  applicant  Morrow  D. 
Brown  was  sncfa  a  person,  but,  on  the  con- 
trary, finds  him  to  be  an  unsuitable  person 
to  administer  this  particular  estate."  The 
court  thereupon  appointed  Howard  Dnnlap 
as  administrates.  From  the  finding  and 
Judgment  thus  rendered  the  applicant  pros- 
ecuted error  by  a  bill  of  exceptions  to  the 
district  court  That  court  affirmed  the  Judg- 
ment and  orders  of  the  probate  court 

Section  2817,  Gen.  St  1901,  which  pro- 
vides for  the  appointment  of  executors  and 
administrators,  rends:  "Administration  of 
the  estate  of  an  Intestate  shall  be  granted  to 
some  one  or  more  of  the  persons  hereinafter 


mendoneA,  and  ttiej  ahall  b*  I'Myecttidy 
entitled  thereto  In  the  foUowliic  otdar,  t» 
wit:  First  Hl>  widow,  or  next  of  kin,  ar 
both,  as  the  court  may  think  propa;  and  U 
they  do  not  voluntarily  either  take  or  re- 
nounce the  administration  within  thirty  days 
after  the  death  of  the  intestate,  they  shall. 
If  resident  within  the  count?,  upon  applica- 
tion of  any  one  interested,  be  cited  by  the 
court  or  Judge  for  that  purpose.  Second.  U 
the  persons  so  entitled  to  administer  are  In- 
competent or  evidently  unsuitable  for  the 
discharge  of  the  trust,  or  if  tbey  neglect,  for 
twenty  days  after  service  of  said  citation, 
without  any  sufficient  cause,  to  take  adminis- 
tration of  the  estate,  the  court  shall  commit 
it  to  some  one  or  more  of  the  principal  cred- 
itors, If  there  be  any  competent  and  willing 
to  undertake  the  trust  Third.  If  there  be 
no  such  creditors^  and  the  court  is  satisfied 
that  the  estate  exceeds  the  value  of  one  hon- 
dred  dollars,  the  court  shall  commit  admin- 
istration to  such  other  persons  ss  it  shall 
deem  proper."  Whether  the  plaintiff  In  error 
was  the  next  of  kin,  and  therefore  entitled 
as  a  matter  of  law  to  be  appointed  adminis- 
trator of  the  estate,  we  are  not  called  upon 
to  decide.  The  court  found  that  he  was  not 
a  suitable  person  to  administer  the  estate, 
and  refused  to  appoint  him.  Such  flndlnc 
is  conclusive,  unless  we  can  ssy  there  was 
no  substantial  evidence  to  sui^ort  It  The 
estate  was  valued  at  about  $75,000,  a  part 
of  which  had  been  disposed  of  by  wllL  How- 
ard Dunlap  was  the  executor  of  such  will, 
and  was  at  the  time  administering  that  por- 
tion of  the  estate.  The  court  found  that 
Howard  Dunlap  was  especially  quallfled  to 
administer  the  estate,  and  that  he  was  a  man 
of  large  business  experience.  The  evidence 
tends  to  prove  that  plaintiff  in  error  was  a 
young  physician,  26  years  of  age,  who  had 
been  practicing  medicine  4  years;  that  be 
came  to  Kansas,  and  settled  at  Emporia,  for 
the  purpose  of  practicing  his  profession,  4 
months  previous  to  his  making  application  to 
be  appointed  administrator  of  this  estate. 
There  was  no  evidence  tending  to  show  that 
he  had  had  any  experience  whatevw  In  busi- 
ness or  financial  matters.  He  was  upon  the 
witness  stand,  and  testified  before  the  pro- 
bate Judge.  These  facts  are  sufficient  for 
the  probate  Judge  to  form  a  reasonably  cor- 
rect opinion  as  to  his  suitableness  tor  the 
office  he  sought  and,  the  probate  court  hav- 
ing found  against  him  on  such  question,  this 
court  is  bound  by  such  finding. 

The  Judgment  of  the  court  below  is  nt- 
firmed.    All  the  Justices  concurring. 

(70  Kan.  66Q 
DUNN  T.  MILLS.* 

(Supreme  Court  of  BCansaa.    Jan.  T.  190S.) 

VXRDOS  AND  PUSCHASEB— ACTION  TOB  PBIC2K— 

DKrsNsra. 

1.  In  the  abmnoe  of  fraud,  insolvency  «f  th« 
vendor,  or  other  special  eirenmstance,  a  vend*4 

*For  opliiloQ  OD  rehearlss,  see  79  Pac  B02. 
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of  land,  who  has  been  given  po8B«R«!on  under  a 
contract  o{  sale  calling  for  a  title  in  iee  cimplc. 
free  from  incumbrance,  and  whose  possession 
lias  not  been  disturbed,  cannot  resist  payment  of 
the  purchase  price,  when  due,  on  the  ground  of 
a  lack  of  title  in  the  vendor,  unless  he  rescind 
■^he  contract  and  restore  possession  to  the  ven- 
dor. 

2.  If  a  vendor  of  land  under  a  contract  of  sale 
calling  for  the  conveyance  of  a  fee-simple  ti- 
tle, free  from  incumbrance,  and  an  abstract  of 
title,  put  the  vendee  in  possession,  and,  upon 
default  in  the  payment  of  the  purchase  price, 
tender  to  the  vendee  deeds  in  due  form,  and  doc- 
uments purporting  to  be  abstracts  of  title  to  the 
land,  and  no  objection  be  made  to  the  deeds  or 
abstracts  or  to  the  title  offered,  and  no  offer  be 
made  to  rescind  the  contract  or  to  surrender 
imsfiession,  the  vendor  may  maintain  an  action 
to  recover  the  purchase  nrice  without  further 
jierformance  or  further  offer  to  perform  on  his 
part. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche  Coun- 
ty; JEl  H.  Madison,  Judge. 

Action  by  C.  W.  Mills  against  John  W. 
Dunn.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  W.  Davis,  for  plaintiff  in  error.  F.  Q 
Price,  for  defendant  In  error. 

BtJRCH,  J.  A  vendor  sold  to  a  purchaser 
a  tract  of  land,  and  agreed  to  convey  and 
assure  it  in  fee  simple,  clear  of  all  incum- 
brances, by  a  good  and  sufficient  warranty 
deed  and  an  abstract  of  title.  The  vendee 
paid  a  portion  of  the  purchase  money  In 
cash,  and  agreed  to  pay  the  balance  at  stat- 
ed times.  The  contract  was  in  writing.  The 
vendor  was  in  peaceable  possession  of  the 
land,  and,  as  soon  as  the  contract  was  exe- 
cuted, he  delivered  up  possession  to  the  ven- 
dee, who  has  ever  since  occupied  the  prem- 
ises without  disturbance  and  without  ques- 
tion of  his  title.  Default  having  been  made 
in  the  final  deferred  payment,  the  vendor 
made  a  tender  of  proper  deeds,  and  of  docu- 
ments purporting  to  be  abstracts  of  title  to 
the  land.  No  objection  was  made  by  the  ven- 
dee to  the  deeds,  the  abstracts,  or  to  the  title 
to  the  land,  but  the  money  due  was  not  paid. 
The  vendor  then  brought  an  action  for  the 
purchase  price  of  the  land,  and  asked  that 
the  contract  be  foreclosed,  as  security  for 
its  payment.  On  the  trial  he  proved  substan- 
tially the  foregoing  facts.  The  vendee  an- 
swered by  alleging  that  the  vendor  did  not 
have  the  fee  simple  title  to  the  land,  and 
could  not  convey  such  a  title;  that  he  was 
ready,  able,  and  willing  to  pay  the  purchase 
money  demanded,  on  receiving  a  conveyance 
of  the  title  agreed  upon,  hut  that  the  plaintiff 
was  unable  to  comply  with  the  terms  of  the 
contract,  and,  by  reason  of  his  failure  to  do 
so,  the  vendee  bad  been  damaged  in  the  sum 
of  $5,000,  for  which  he  prayed  judgment 
The  vendee  demurred  to  the  plaintiff's  evi- 
dence. The  demurrer  having  been  overrul- 
ed, he  elected  to  stand  upon  it,  and  Judgment 
was  rendered  for  the  plaintiff.  The  question 
for  determination  is  the  legal  propriety  of 
such  Judgment. 


The  defendant's  answer  aflSrmed  the  con- 
tract. His  position  was  that  he  would  keep 
what  he  had,  remain  in  possession  of  the  land, 
and  Btill  refuse  to  pay.  The  autliorities  de- 
clare such  an  attitude  to  be  unconscionable. 
In  the  absence  of  fraud,  insolvency  of  the 
vendor,  or  other  special  circumstance,  a  ven- 
dee of  land,  who  has  been  given  possession 
under  a  contract  of  sale,  and  whose  posses- 
sion has  not  been  disturbed,  cannot  resist 
payment  of  the  purchase  price  on  the  ground 
of  a  lack  of  title  in  the  vendor  unless  he  re- 
scind the  contract  and  restore  possession 
to  the  vendor.  In  the  case  of  Reeve  v. 
Downs,  22  Kan.  S30,  3S4,  this  court  said: 
"If  the  vendee  receive  possession  under  the 
contract,  and  Insist  on  maintaining  such 
possession,  he  will  not  be  permitted  to  deny 
his  liability  on  such  note.  In  the  case  of 
Harvey  v.  Morris,  63  Mo.  475,  the  eoiut  says: 
'Where  a  purchaser  of  land,  by  virtue  of  the 
contract  of  purchase,  is  put  In  possession 
of  the  land  purchased,  he  cannot  resist  the 
payment  of  the  purchase  money  without  of- 
fering to  restore  the  possession  thus  acquired 
by  him  to  the  vendor.  He  cannot  he  permit- 
ted to  occupy,  possess,  and  enjoy  the  profits 
of  the  land  bought,  and  at  the  same  time  be 
allowed  to  withhold  the  price  agreed  to  be 
paid.'  To  a  similar  effect  is  the  case  of 
Mclndoe  v.  Morman,  26  Wis.  588,  T  Am.  Rep. 
96.  See,  also.  Brock  v.  Hidy,  13  Ohio  St. 
306."  In  the  case  of  Mclndoe  v.  Morman, 
Chief  Justice  Dixon  said:  "But  the  defend- 
ant Is  in  possession  and  enjoyment  of  the 
premises,  never  having  been  evicted  or  dis- 
turbed, and  claims  the  right  to  continue 
therein  by  virtue  of  the  contract,  and  still 
refuses  to  pay  the  price.  The  Judgment  of 
the  circuit  court,  establishing  his  right  thus 
to  remain  in  the  possession  and  enjoyment,, 
leaves  him  there,  and  Justifies  his  refusal 
to  pay  the  consideration  money  as  be  has 
agreed.  The  case  of  Taft  v.  Kessel,  16  Wis. 
273,  Is  clear  authority  that  this  cannot  be 
done.  The  remedy  of  the  purchaser,  as  there 
decided,  where  the  title  of  the  vendor  falls, 
or  he  is  tmable  to  make  conveyance  as  stip- 
ulated by  the  contract,  is  to  rescind  the  con- 
tract, or  offer  to,  and  to  restore  the  posses- 
sion. In  which  case  be  may  recover  the  pur- 
chase money  advanced  and  the  interest,  to- 
gether with  the  value  of  his  Improvements, 
deducting  therefrom  such  sum  as  the  use  of 
the  premises  may  have  reasonably  been 
worth;  and,  if  necessary  for  his  protection, 
the  court  will  also  provide  by  the  Judgment 
that  the  possession  be  not  surrendered  until 
the  amount  so  recovered  shall  have  been 
paid  or  otherwise  secured  to  his  satisfaction. 
If,  on  the  other  hand,  the  purchaser  chooses 
not  to  rescind,  but  to  retain  possession  under 
the  contract,  he  can  do  so  only  upon  condi- 
tion that  he  pays  the  purchase  money  and 
Interest  according  to  the  contract.  In  the 
latter  case,  or,  rather,  when  the  purchaser 
does  not  elect  to  rescind,  it  is  considered 
that  be  Is  willing  to  receive  such  title  as  the 
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vendor  Is  able  to  give,  and  content  with  tbe 
personal  responedbllity  of  the  vendor  upon 
bis  covenants  In  case  the  title  actually  falls 
and  be  is  afterwards  dispossessed.  These 
propositions  are  clearly  established  by  Taft 
V.  Kessel,  as  well  as  the  following,  in  addi- 
tion to  the  cases  there  cited:  Worthlngton  v. 
Cupd,  22  Ark.  277;  Garvin  v.  Cohen,  South 
Carolina  Law  &  Eq.  R.  (Richardson,  13  Law 
and  12  Eq.  1860-186G)  l.'iS  [13  Rich.  Law,  153]; 
Helvenstein  v.  Hlggason,  35  Ala.  359;  Wiley 
V.  Howard,  15  Ind.  168."  In  the  case  of  Mc- 
Leod  V.  Barnum,  131  Cal.  605,  63  Pac.  924, 
it  is  said:  "The  law  will  not  allow  a  vendee 
to  obtain  possession  of  property  under  a 
contract  of  sale,  and.  while  In  possession,  to 
defend  against  an  action  for  the  purchase 
money  upon  the  ground  of  the  title  being 
defective.  Peabody  v.  Phelps,  9  Cal.  213; 
Hicks  V.  Lovwell,  64  Cal.  18,  27  Pac.  942,  49 
Am.  Rep.  679:  Gross  v.  Klerskl,  41  Cal.  112. 
In  this  case  the  plaintiff  seeks  to  foreclose 
upon  the  property  mort(»aged,  and  defendant 
seeks  to  retain  possession  and  prevent  the 
foreclosure  upon  the  ground  that  the  title 
of  the  vendor  was  and  is  defective.  If  the 
title  could  be  tried  In  this  way,  and  should 
be  found  defective,  the  defendant  might  re- 
tain possession  forever,  without  pnylug  the 
amount  she  agreed  to  pay,  or  restoring  the 
plaintiff  to  his  former  rights."  In  the  case  of 
Sanderlln  v.  Willis  (Ga.)  21  S.  B.  201,  Lump- 
kin, J.,  said:  "W^e  recognize  the  rule  that  the 
purchaser  of  land,  who  enters  into  posses- 
sion under  a  warranty  deed  or  a  bond  for  ti- 
tles, cannot,  before  eviction,  defeat  an  ac- 
tion for  the  purchase  money,  unless  there  has 
been  fraud  on  the  part  of  the  vendor,  or 
the  latter  Is  Insolvent,  or  there  Is  some  other 
ground  which  would,  In  equity,  entitle  the 
purchaser  to  relief.  This  rule  seems  to  be 
well  settled  by  the  cases  of  McGehee  v. 
Jones,  10  Ga.  127;  Watson  v.  KemR  41  Ga. 
580;  McCauley  v.  Moses,  43  Ga.  577;  Smith 
V.  Hudson,  45  Ga.  208;  Booth  v.  Saffold,  46 
Ga.  278;  and  numerous  other  decisions  of 
this  coui^."  In  W^yatt  v.  Garlington,  56  Ala. 
570,  the  syllabus  reads:  "A  purchaser  of 
land,  holding  his  vendor's  bond  for  title, 
and  remnluluR  in  undisturbed  possession, 
cannot  resist  the  payment  of  the  purchase 
money,  on  aceovmt  of  a  defect  in  the  title, 
without  showing  that  the  vendor  is  Insolvent 
or  unable  to  respond  In  damages."  And  In 
the  opinion  of  the  court  It  Is  said:  "Wyatt, 
the  purchaser,  has  never  been  disturbed  in 
the  possession  of  the  lands  he  bought  from 
Garlington,  so  far  as  we  are  informed.  There 
is  neither  averment  nor  proof  that  Garling- 
ton Is  not  able  to  respond  In  damages  if  he 
should  not  be  able  to  make  a  good  title. 
The  crass-bills  do  not  seek  a  rescission.  The 
proof  strongly  shows  that  Garlington  has  a 
pood  equitable  title,  with  such  length  of  Inde- 
pendent, separate  enjoyment  as  to  toll  all 
adversary  right  of  entry.  The  cross-bills 
utterly  fail  to  show  any  right  In  Wyatt  to 
resist  the  relief  sought  by  Garlington,  that  is 


based  on  an  alleged  defect  In  his  (Garllnj^ 
ton's)  title.  McLemore  v.  Mabson,  20  Ala. 
137."  In  the  case  of  Dahl  v.  Stakke  (N.  D.) 
96  N.  W.  353,  the  opinion  says:  "It  is  true 
that  a  total  failure  of  title  in  many  cases 
is  not  ground  for  resisting  payment  of  the 
purchase  price  if  the  purchaser  remains  in 
possession  of  the  premises,  and  Is  not  threat- 
ened with  dispossession,  and  does  nothing 
towards  protecting  himself  against  such  ad- 
verse title,  and  is  not  in  any  way  disturbed 
or  damaged  by  such  outstanding  title;  it 
not  being  hostilely  asserted  against  him. 
The  grounds  upon  which  such  cases  turn  are 
that  such  possession  may  ripen  Into  a  good 
title  by  the  lapse  of  time,  and  that  the  law 
will  not  countenance  a  purchaser  in  accept- 
ing and  holding  possession  and  title  which 
are  not  attacked,  and  to  perfect  which  the 
purchaser  has  done  nothing,  and  at  the  same 
time  refuse  to  pay  for  the  land."  Many  oth- 
er cases  are  of  like  import.  Among  them  are 
Young  V.  Flgg  (Neb.)  100  N.  W.  311;  Worley 
V.  Xethercott,  91  Oal.  512,  27  Pac.  767,  25 
Am.  St.  Rep.  209;  Sievers  v.  Brown,  34  Or. 
454,  56  Pac.  171,  45  L.  R.  A.  642;  Haralson 
V.  Langford,  66  Tex.  Ill,  18  S.  W^.  339; 
Mudd  V.  Green  (Ky.)  14  S.  W^.  347;  Lynch 
and  Another  t.  Baxter  and  Wife,  Adm'x,  4 
Tex.  431,  51  Am.  Dec.  735;  Tompkins  v. 
Hyatt,  28  N.  Y.  347;  Childs  v.  Sheriff  et  al., 
107  La.  270,  31  South.  751;  Mallard  v.  All- 
red,  106  Ga.  503.  32  S.  B.  5S8. 

The  vendee  claims  that  the  vendor  did  not 
tender  deeds  convoying  title  in  fee  simple, 
free  of  Incumbrances,  and  abstracts  exhibit- 
ing such  a  title,  and  hence  that  the  vendor 
has  not  taken  the  preliminary  steps  essen- 
tial to  the  maintenance  of  his  action.  This 
claim,  however,  involves  an  attempt  on  the 
part  of  the  vendee  to  avail  himself  inci- 
dentally of  a  defense  which  he  could  not 
make  in  chief.  He  was  admittedly  In  de- 
fault in  the  payment  of  the  purchase  money 
due.  The  vendor  did  tender  to  him  deedc 
In  due  form,  and  documents  purporting  to  b* 
abstracts  of  title.  No  objection  was  made  to 
the  deeds,  to  the  abstracts,  or  to  the  vendor's 
title,  and  no  offer  was  made  to  rescind  the 
contract  or  to  surrender  possession  of  the 
land.  Under  these  circumstances,  the  ven- 
dor liad  the  right  to  believe  that  the  vendee 
was  satisfied  with  his  conduct,  and  to  sue 
for  his  money,  without  further  performance 
or  further  offer  to  perform. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


BANKERS'  UNION  OF  THE  WORLD  v. 

PICKENS  et  al. 

(Supreme  Court  of  Kansas.    Jan.  7,  1003.) 

PLEADI.XO— SURPLUSAGE— REFrSAI,     TO     STRIKE 
OUT— FINDIXG.S— JUDGMENT— ERROR. 

1.  The  retention  of  surplusage  in  a  petition, 
as  against  a  motion  to  strike  out,  is  not  cause 
for  reversal. 

\  1.  See  Appeal  and  Srror,  vol.  3,  Cent.  Dts.  {  4U3. 
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2.  Where  there  is  snbstantial  evidencA  in  the 
:record  supporting  the  findings  of  fact  in  a 
raiLse  tried  to  the  court,  a  judgment  thereon 
cannot  be  disturbed. 

Error  from  District  C!ourt,  Geary  County; 
O.  L.  Moore,  Judge. 

Action  by  Thaddeus  Plcltens  and  others 
ag!iiu»t  the  Banlcers'  Union  of  the  World. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Humphrey  &  Humphrey  (E.  A.  Austin  and 
F.  L.  Weaver,  of  counsel),  for  plaintiff  In  er- 
ror. Itoark  &  Hoark,  for  defendants  In  er- 
ror. 

PER  CUBIAM  This  action  was  brought 
against  the  Bankers'  Union  of  the  World 
by  the  tteneficlaries  of  a  oertlfloate  issued 
to  Florence  Pickens  by  the  Order  of  Select 
Friends,  a  mutual  benefit  association.  Flor- 
ence Pickens  transferred  her  membership  to 
the  Bankers'  Union  of  the  World,  by  -whom 
payment  of  her  said  certificate  was  guaran- 
tied. Judgment  was  rendered  for  the  plain- 
tiffs, and  the  Bankers'  Union  prosecutes  er- 
ror. 

Tlie  order  of  Select  Friends  became  insol- 
vent, and,  upon  the  solicitation  of  the  Bank- 
ers' Union  of  the  World,  Florence  Pickens 
transferred  her  membership  to  that  order, 
and  was  reinsured  by  it  by  the  issuance  to 
ber  of  a  guaranty,  or  rider,  as  it  is  called. 
Instead  of  a  certificate.  By  the  conditions 
of  this  guaranty,  the  Bankers'  Union  assum- 
ed all  the  obligations  of  the  Select  Friends, 
and  agreed  to  pay  to  the  beneficiaries  of  Flor- 
ence Pickens,  upon  her  death,  the  amount 
specified  In  her  certificate  in  that  order.  The 
defendant  moved  to  strike  certain  matters 
from  plaintiff's  petition,  which  motion  was 
overruled.  This  is  one  of  the  assignments  of 
error.  The  allegations  of  the  petition  thus 
attacked  may  be  said  to  have  been  sur- 
plusage, bat  the  retention  of  them  in  the 
petition  and  the  overruling  of  the  motion  to 
strike  out  was  not  prejudicial  to  the  de- 
fendant, and  no  substantial  wrong  was  done. 

The  plaintiflf  also  assigned  the  overruling 
of  its  demurrer  to  the  petition  as  a  ground  of 
error.  We  think  the  demurrer  was  proper- 
ly overruled.  The  petition  certainly  stated 
facts  suHiclent,  If  true,  to  entitle  the  plaintiff 
to  recover. 

The  defendant's  answer  tendered  two  Is- 
sues of  fact:  (1)  That  Florence  Pickens  false- 
ly represented  the  condition  of  her  health  in 
her  application  for  admission  into  the  or^ 
der.  (2)  That,  when  Florence  Pickens  made 
application  for  membership  in  the  defendant 
order,  she  was  fatally  ill  of  a  pulmonary  dis- 
ease, and  was  lireatiy  woiTied  over  the  loss 
of  her  insurance  In  the  Select  Friends  be- 
cause of  its  insolvency:  that,  for  the  purpose 
of  putting  her  mind  at  rest,  her  husband  re- 
quested one  C.  C.  Holbrook  to  go  to  her  resi- 
dence, take  her  application  for  membership 
In  the  defendant  order,  and  give  her  the  guar- 
anty sued  on;  that.  In  compliance  with  such 


request,  Holbrook,  acting  as  the  agent  of  the 
husband  of  Florence  Pickens,  did  as  request- 
ed— took  her  application,  issued  the  guaranty, 
and  assured  her  that  her  Insurance  was  safe. 

The  case  was  tried  by  the  judge  without 
a  jury,  who  made  findings  of  fact  very  spe- 
cifically and  in  detail.  From  such  findings 
it  appears  that  every  material  fact  put  In 
Issue  by  the  pleadings  necessary  for  plalutiffs 
to  recover  was  found  for  plaintiffs,  and  every 
material  fact  relied  upon  by  the  defendant 
as  a  defense  was  found  against  It.  There 
Is  substantial  evidence  tending  to  support 
such  finding. 

The  judgment  of  the  court  below  is  af- 
firmed. 


JEWELL  CITY  v.  VAN  METER. 
(Supreme  Court  of  Kansas.    Jan.  7,  1005.) 

EXAMINATION   OF  WITNESS— HABMLEB8   ERBOE— 

ADMISSION    OF    EVIDENCE — DEFECTIVE 

SIDEWALK — NEGLIGENCE. 

1.  The  error  of  allowing  a  (jnestion  to  be  ask- 
ed which  is  outside  of  the  issues  is  harmless 
where  the  answer  refers  to  matter  within  the 
issues. 

2.  In  an  action  against  a  city  for  persona!  In- 
juries, the  city  clerk  is  competent  to  testify  that 
plaintiff's  claim  was  presented  to  the  city  coun- 
cil and  disallowed  before  the  commencement  o£ 
the  action. 

3.  In  the  absence  of  knowledge  of  the  exist- 
ence of  a  defect  in  the  sidewalk,  a  person  using 
it  is  only  required  to  exercise  ordinary  care. 

Error  from  District  Court,  Jewell  County; 
R.  M.  Pickler,  Judge. 

Action  for  personal  Injuries  by  A.  Van 
Meter  against  the  city  of  Jewell  City.  Plain- 
tiff had  judgment,  and  defendant  brings  er- 
ror.   Afflrined. 

R.  C.  Postlethwalte  and  J.  C.  Postle- 
thwaite,  for  plaintiff  in  error.  E.  P.  Ilotcli- 
klss  and  B.  H.  McBride,  for  defendant  in  er- 
ror. 


PER  CURIAM.  The  city  prosecutes  error 
from  a  judgment  obtained  against  It  by  Mrs. 
A.  Van  Meter  for  Injuries  she  sustained  by 
failing  on  a  defective  sidewalk.  The  alleged 
errors  are  that  improper  evidence  was  ad- 
mitted, that  the  court  refused  to  give  a  cer- 
tain instruction,  that  the  verdict  Is  not  sui>- 
ported  by  the  evidence,  and  that  judgment 
should  have  been  rendered  for  the  defendant. 

The  admission  of  the  evidence  of  which 
complaint  is  made  was  In  response  to  a  ques- 
tion asked  plaintiff  concerning  her  nientul 
condition  since  the  injury.  This  question 
was  Improper,  as  there  were  no  allegations 
in  tlie  petition  under  which  such  damuKes 
could  be  allowed.  The  plaintiff's  answer, 
however,  to  this  question,  referred  e.xclusive- 
ly  to  ber  physical  condition.  The  au^jwer 
was  therefore  within  the  Issues,  and  not 
prejudicial. 

Complaint  is  made  of  the  admission  of  the 


<r  3.  See  Municipal  Corporations,  ToL  S6,  Cent  Dig. 
H  1ST3,  1677. 
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teatimony  of  H.  C.  'WTilte,  Jr.,  city  clerk, 
which  tended  to  show  that  the  plaintiff  had 
presented  her  claim  for  damages  to  the  city 
council  before  she  commenced  her  action, 
and  that  It  had  been  disallowed.  This  evi- 
dence was  material,  and  the  witness  was 
competent  to  testify. 

The  instruction  asked  and  refused  does  not 
correctly  state  the  degree  of  care  the  plain- 
tiff was  required  to  exercise.  It  states  that, 
if  she  were  guilty  of  the  slightest  degree  of 
negligence,  she  could  not  recover.  The 
slightest  degree  of  negligence  Is  a  neglect  to 
exercise  the  highest  degree  of  care.  A  trav- 
eler on  a  public  street  is  not  required  to  ex- 
ercise the  highest  degree  of  care.  In  the  al)- 
sence  of  knowledge  that  a  dangerous  place 
exists,  such  person  Is  only  required  to  exer- 
cise ordinary  care;  that  Is,  such  care  as  an 
ordinarily  prudent  person  would  exercise  un- 
der similar  circumstances  and  conditions. 

The  judgment  is  affirmed. 


BARRETT  et  al.  v.  KANSAS  &  T.  COAL  CO. 
(Supreme  Court  of  Kansas.    Jan.  7,  1005.) 

DEED — EXCEPTION— PABOL    EVIDENCE— FEE-SIM- 
PLE TITLE— LOSS   Br  ABANDONMENT 
— DEFENSE. 

1.  A  deed  to  real  estate  contained  the  follow- 
ing provision :  "This  deed  is  made  subject  to 
the  following  exceptions,  reservations  and  con- 
(litionsi,  to  wit,  •  »  •  the  said  party  of  the 
first  part  hereby  reserves  the  coal  and  other 
minerals  underlying  said  land."  Held,  that 
this  constituted  an  exception,  and  not  a  reser- 
vation. The  title  to  the  coal  remained  in  the 
grantor,  and  not  a  mere  easement  to  go  upon  the 
land  to  mine  it. 

2.  There  is  no  ambiguity  in  the  quoted  lan- 
guage so  as  to  permit  the  introduction  of  parol 
evidence  to  change  or  vary  the  terms  of  the 
deed. 

3.  The  fee-simple  title  to  real  estate  cannot  be 
lost  by  mere  abandonment  in  this  state. 

4.  Ordinarily,  a  party  ought  not,  after  hav- 
ing deliberately  selected  his  ground  of  defense, 
and  finding  himself  defeated  thereon,  to  be  per- 
mitted to  shift  it  so  as  to  court  the  hazard  of 
another  battle. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Crawford  Coun- 
ty;  Walter  I^  Simons,  Judge. 

Action  by  the  Kansas  &  Texas  Coal  Com- 
pany against  W.  H.  Barrett  and  others. 
Judgment  for  plaintiff,  defendants  bring  er- 
ror.   Affirmed. 

Blue  &  Bulger  and  Kimball  &  Osgood,  for 
plaintiffs  in  error.  Morris  Cliggltt,  for  de- 
fendant in  error. 

CrxXIKGHAM,  J.  Defendant  In  error, 
as  plaintiff  below,  sought  by  this  action  an 
Injunction  against  the  plaintiffs  in  error,  who 
were  defendants,  to  prevent  them  from  min- 
ing and  carrying  away  coal  In  place  under 
a  certain  described  tract  of  land,  and  for 
an  accounting  and  Judgment  for  the  value  of 
coal  by  them  already  mined  and  carried 
away.  Both  parties  claim  the  ownership  of 
the  coal  In  question,  and  their  rights  turn 


upon  the  construction  of  a  deed  and  the  <-o:i- 
siderations  growing  out  of  such  construc- 
tion. The  plaintiff  was  the  owner  of  a 
tract  of  land.  On  May  11,  1808,  it  conveyed 
the  same  to  one  of  the  defendants,  under 
whom  the  balance  claim,  with  the  following 
exceptions  and  reservations  in  the  deed: 
"This  deed  is  made  subject  to  the  follow- 
ing exceptions,  reservations  and  conditions, 
to  wit,  the  said  party  of  the  first  part  shall 
have  the  use  of  said  land  and  the  buildings 
thereon  until  March  1st,  1899.  The  said  par- 
ty of  the  second  part  shall  not  sell  any  por- 
tion of  the  above  described  land  in  less  than 
forty  acre  tracts  for  a  period  of  ten  years 
next  ensuing.  The  said  party  of  the  first 
part  hereby  reserves  the  coal  and  other  min- 
erals underlying  said  land,  with  a  right  of 
way  for  a  railroad  over  said  land,  and  it  shall 
not  be  liable  for  any  damage  occasioned  by 
or  arising  from  the  undermining  of  said 
land."  The  defendants  admitted  the  taking 
of  the  coal  from  the  premises  as  alleged,  and 
sought  to  defend  their  right  so  to  do  under 
two  claims:  f^rst,  that  the  terms  of  this 
deed,  properly  construed,  amounted  to  but 
the  reservation  of  a  mere  easement  In  the 
grantor  to  go  upon  the  granted  premises, 
and  not  to  an  exception,  whereby  the  title 
to  the  coal  remained  vested  in  the  grantor; 
second,  granting  that  by  the  terms  of  the 
deed  the  title  to  the  coal  remained  in  the 
grantor,  that  such  title  might  be  abandoned 
by  the  joining  of  a  purpose  so  to  do  with  an 
act  to  that  end,  and,  lielug  abandoned,  would 
become  the  property  of  the  grantees  upou 
tbeir  taking  possession.  Of  these  claims  in 
their  order. 

By  the  quoted  terms  of  the  deed,  did  title 
remain  in  the  grantor,  or  was  there  simply 
an  easement  created,  under  which  it  might, 
at  the  will  of  the  grantee,  go  upon  the  land 
to  mine  the  coal?  In  other  words,  was  this 
an  exception  or  reservation?  An  exception 
is  defined  in  3  Washburn  on  Real  Property 
(4tb  Ed.)  p.  57,  as  follows:  "An  exception  is 
the  taking  of  something  out  of  the  thing 
granted,  which  otherwise  passes  by  the 
deed."  "An  exception  is  defined  as  a  clause 
in  a  deed  whereby  the  feoffor,  donor,  lessor, 
etc.,  dotb  except  something  out  of  that  which 
he  had  granted  before  by  his  deed."  Darling 
v.  Crowell,  6  N.  H.  423.  "The  office  of  an 
exception  is  to  take  something  out  of  the 
thing  granted  that  would  otherwise  pass." 
13  Cyc.  673;  Roberts  v.  Robertson,  53  Vt. 
090,  38  Am.  Rep.  710;  Biles  v.  Tacoma.  etc., 
R.  Co.,  5  Wash.  509,  32  Pac.  211.  On  the  oth- 
er Iiand,  "a  reservation  is  a  clause  in  a  deed 
whereby  the  grantor  reserves  some  new  thing 
to  himself  out  of  that  which  he  imd  grant- 
ed before."  13  Cyc.  672.  Other  definitions 
are:  "That  which  issues  from,  or  is  an  in- 
cident to,  the  thing  granted,  and  not  a  part 
of  It."  Marshall  v.  Trumbull,  28  Conn.  183, 
73  Am.  Dec.  667.  "Something  newly  creat- 
ed out  of  the  granted  premises."  Hurd  v. 
Curtis,  7  Mete.  110.     "That  part  of  a  deed 
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•or  other  instrument  which  reserves  a  thing 
granted  that  was  not  in  existence  l>efore." 
Winston  V.  Johnson,  42  Minn.  401.  45  N.  W. 
938;  Elliott  v.  Small,  35  Minn.  397,  29  N.  W. 
158,  59  Am.  Rep.  329.  'The  creation  of  a 
right  or  Interest  which  bad  no  prior  exist- 
«uee  as  such  in  the  thing  or  part  of  a  thing 
granted."  Kister  v.  Reeser,  98  Pa.  5,  42  Am. 
Hep.  608.  "A  re^  .vatlon  is  always  of  some- 
thing talien  bacli  out  of  that  which  is  clear- 
ly granted,  while  an  exception  is  some  part 
of  the  estate  not  granted  at  all.  A  reserva- 
tion is  never  of  any  part  of  the  estate  itself, 
but  something  issuing  out  of  it.  An  excep- 
tion, on  the  other  hand,  must  be  a  portion  of 
the  thing  granted,  or  described  as  granted, 
and  can  be  of  nothing  else,  and  must  also 
be  of  something  which  can  be  enjoyed  sepa- 
rately from  the  thing  granted."  Craig  v. 
•Wells,  11  X.  Y.  321.  Technically,  the  word 
"exception"  applies  to  the  first  class,  and 
the  word  "reservation"  to  the  second  class, 
of  these  estates.  However,  the  use  of  these 
technical  words  is  by  no  means  determina- 
tive of  the  purpose  of  those  using  them,  as 
not  infrequently  they  are  used  interchange- 
ably. So  we  must  go  to  the  entire  document, 
or.  In  proper  cases,  to  evidence  aliunde,  for 
their  interpretation. 

Bearing  in  mind  these  definitions  and  prin- 
ciples, let  ns  look  to  the  deed  under  consid- 
eration. It  "is  made  subject  to  the  follow- 
ing exceptions,  reservations  and  conditions, 
to  wit,  *  *  •  the  said  party  of  the  first 
part  hereby  reserves  the  coal  and  all  other 
mineral  underlying  said  land."  It  seems 
from  this  language  to  be  clear  that  the  coal 
Itself  was  retained  by  the  grantor,  and  not 
a  mere  easement  to  go  upon  the  land  and 
mine  the  coal  reserved  by  him.  It  is  the  coal 
itself  which  is  the  object  of  the  reservation, 
and  the  title  in  and  to  which  is  retained.  In 
AVhitaker  v.  Brown,  46  Pa.  197,  where  the 
exception  was  in  the  following  language: 
"Saving  and  reserving,  nevertheless,  for  his 
own  use,  the  coal  contained  in  said  piece  or 
parcel  of  land,  together  with  free  Ingress  and 
egress  by  wagon  road  to  haul  the  coal  tliere- 
from  as  wanted" — it  was  held  that  the  sav- 
ing clause  operated  as  an  exception  of  the 
coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the 
grantor.  See,  also,  Foster  v.  Bunk,  109  Pa. 
291,  .58  Am.  Rep.  720;  I.illibridge  v.  Coal  Co., 
143  Pa.  293,  22  Atl.  1035,  13  L.  R.  A.  627, 
24  Am.  St.  Rep.  544.  In  Sloan  v.  Furnace 
Co.,  29  Ohio  St.  508,  in  construing  the  words 
of  a  deed  "reserving  a  right  of  way  for  a 
road  through  said  lands  30  feet  wide  to  the 
county  road,  and  also  all  the  minerals  under- 
lying the  soil  to  be  mined  and  excavated 
from  tiie  front  on  the  Ohio  river,"  the  court 
uses  the  following  language:  "It  Is  true  the 
intention  of  the  grantor  was  expressed  by 
the  word  'reserving,'  which  technically  saves 
only  a  right  to  some  use  or  benefit  In  the 
thing  granted,  instead  of  excluding  or  except- 
ing from  the  operation  of  the  deed  a  part 


of  the  thing  embraced  in  the  general  descrip- 
tion. But,  while  this  technical  distinction 
between  a  reservation  and  an  exception  may 
exist,  it  is  quite  clear  from  the  subject-mat- 
ter that  'reserving'  was  here  used  in  the 
sense  of  'excepting.'  The  'minerals  underly- 
ing the  soil'  being  a  part  of  the  land  describ- 
ed in  the  deed,  and  not  a  mere  future  benefit 
or  interest  therein,  there  can  be  no  doubt  the 
grantor  intended  to  retain  the  fee-simple  ti- 
tle to  the  minerals."  29  Ohio  St.  569.  See, 
also,  Walt  V.  Baldwin,  60  Mich.  622,  27  N. 
W.  697, 1  Am.  St.  Rep.  351;  Rich  v.  Zellsdorff, 
22  Wis.  544,  99  Am.  Dec.  81;  Kincald  t.  Mc- 
Gowan,  88  Ky.  91,  4  S.  W.  802,  13  L.  R.  A. 
289;  2  Devlin  on  Deeds,  |  9S0.  A  large  num- 
ber of  cases  Illustrative  of  the  same  doctrine 
may  also  he  found  In  Barrlnger  and  Adams' 
Law  of  Mines  and  Mining,  p.  83. 

The  claim,  however.  Is  made  that  the  lan- 
guage employed  In  the  deed  Is  ambiguous, 
and  therefore  parol  evidence  which  was  of- 
fered should  have  been  received  to  show  the 
real  intention  of  the  parties  by  Its  use.  If 
there  Is  in  this  language  a  latent  ambiguity, 
then  this  claim  is  correct.  An  ambiguity  is 
defined  to  be  "duplicity,  indistinctness,  or 
uncertainty  of  meaning  of  an  expression  used 
In  a  written  contract."  To  be  latent,  it  must 
be  an  ambignlty  which  arises  from  some 
collateral  circumstance  or  extrinsic  matter  in 
a  case  where  the  language  of  the  instrument 
itself  is  Intelligible.  If,  however,  the  lan- 
guage of  the  Instrument,  being  intelligible 
and  certain,  conveys  a  definite  and  well-un- 
derstood legal  meaning,  the  universal  rule  of 
substantive  law  that  parol  evidence  cannot 
be  received  to  change,  vary,  contradict,  or 
modify  It  must  an>ly.  We  think  such  is  the 
language  of  this  exception.  As  already  noted, 
it  retains  the  coal,  the  thing  Itself,  the  thing 
then  in  exLstence.  It  does  not  take  back  out 
of  that  which  is  granted  something  not  of 
the  estate  Itself,  a  mere  appurtenant  to  the 
estate  granted,  an  easement,  something  that 
would  not  have  existed  had  not  the  land  been 
granted.  There  are  no  two  meanings  that 
could  be  attached  to  the  language  used.  We 
do  not  think  this  is  a  case  falling  within  any 
of  the  exceptions  excluding  parol  evidence 
to  vary  the  terms  of  a  deed.  We  conclude 
that  the  title  to  the  coal  In  place  did  not 
pass  by  the  deed,  but  remained  the  property 
of  the  plaintiffs  below,  and  while  in  place 
was  real  estate,  and  is  to  be  governed  by 
the  laws  relative  to  real  estate. 

2.  Under  the  theory  that  the  title  to  real 
estate  might  be  lost  by  abandomnent,  the 
defendants  sought  to  plead  and  prove  a  pur- 
pose and  appropriate  acts  sufficient  to  con- 
stitute abandonment  by  the  plaintiff  of  the 
coal  in  question  and  the  taking  possession 
of  it  by  the  defendants.  This  brings  us  to 
a  consideration  of  the  second  question  Involv- 
ed: May  title  to  real  estate  in  this  Juris- 
diction be  lost  and  acquired  in  this  manner? 
There  is  no  question  but  that  personal  prop- 
erty may  be  abandoned  by  the  owner  with  a 
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view  of  dlyestlng  himself  of  title,  and  In  such 
case  such  property  becomes  that  of  the  first 
person  who  possesses  himself  of  It  with  a 
purpose  of  making  It  his  own;  but  we  are 
quite  clear  that  such  is  not  the  case  with 
real  estate.  Such  a  doctrine  would  be  in  con- 
flict with  our  statutes  regulating  conveyan- 
ces, and  of  frauds  and  perjuries,  and  against 
almost  the  uninterrupted  current  of  authori- 
ties. 23  Am.  &  Bng.  Enc.  of  Law  (2d  Ed.) 
dlO;  1  Cyc.  6.  Of  course.  Inchoate  title  and 
special  rights,  such  as  homestead,  depending 
upon  possession,  and  mere  easements,  may 
be  lost  by  abandonment.  It  Is  also  held  un- 
der the  (^eratlon  of  the  Spanish  Law  as  ad- 
ministered In  Texas  that  this  rule  applies  to 
fee-simple  title,  but  such  Is  not  the  rule  at 
the  common  law. 

After  the  trial  had  well  progressed,  and  to 
a  point  where  it  became  obvious  to  the  de- 
fendants that  neither  of  their  theories  In  re- 
spect to  the  deed  and  title  to  the  coal  here- 
inbefore discussed  would  be  accepted  by  the 
trial  court,  they  tendered  an  amendment  to 
their  answer,  and  aaked  permission  to  file  it 
and  introduce  evidence  thereunder.  This  an- 
swer stated  as  new  matter  tbat  the  intention 
of  the  parties  to  the  deed  was  that  only  an 
easement  to  go  upon  the  premises  and  mine 
the  coal  should  be  reserved  by  the  deed,  and 
that  the  failure  to  express  that  purpose  was 
due  to  a  mutual  mistake  and  omission  of  the 
scrivener  through  misunderstanding  or  Ig- 
norance to  properly  express  such  purpose. 
This  request  was  refused.  We  do  not  think 
the  court  erred  In  this.  At  that  stage  of  tlie 
proceedings  it  was  a  matter  of  discretion 
with  the  court  Nor  do  we  think  this  discre- 
tion was  abused.  A  party  ought  not  ordinari- 
ly, after  having  deliberately  selected  his 
ground,  and  finding  himself  defeated  there- 
on, to  be  permitted  to  shift  it  so  as  to  court 
tlie  hazard  of  another  battle. 

The  Judgment  of  the  lower  court  will  be 
affirmed.     All  the  Justices  concurring. 


UXION  PAC.  RT.  CO.  v.  HAMMERLUND. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

PERSONAL    INJURIES  —  EVIDENCE— ADMISSIBIL- 
ITT. 

1.  In  a  personal  injury  suit,  evidence  that 
plaintiff  was  a  married  man  and  a  father  is  in- 
admissible. 

2.  Where  plaintiff  in  a  personal  injury  suit 
claims  damages  for  a  nervous  affection  produoed 
by  the  injury,  but  nothing  for  injury  to  an  eye, 
evidence  of  Impaired  vision  is  inadmissible, 
where  there  was  no  proof  of  normal  eyesight  be- 
fore the  injury. 

3.  Declarations  of  plaintiff  in  a  ^personal  in- 
jury suit  made  subsequent  to  the  injury  com- 
plained of  are  inadmissible  to  show  that  he  was 
suffering  from  a  disease  alleged  in  bis  petition 
to  have  been  produced  by  the  injury. 

4.  In  a  personnl  injury  suit,  evidence  that 
plaintiffs  hearing  wa-s  not  a  subject  of  genernj 
discussion  in  the  neighborhood  where  plaintiff 
resided   is  inadmissible. 

f  1.  See  Damages,  vol.  15,  Cent  Dig.  f  490. 


Error  from  CJotirt  of  Common  Pleas,  Wy- 
andotte County;   Wm.  G.  Holt,  Judge. 

Action  by  John  Hammerlond  against  the 
Union  Pacific  Railway  Company.  Judgment 
for  plaintiif,  and  defendant  brings  error. 
Reversed. 

N.  H.  Loomls,  R.  W.  Blair,  and  H.  A.  Scan- 
drett,  for  plaintiff  In  error.  J.  K.  Cubbison 
and  O.  D.  Sharp,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  sued  the  de- 
fendant for  damages  resulting  from  personal 
injuries  negligently  Inflicted  upon  the  occa- 
sion of  a  wreck  of  one  of  its  trains.  The 
defendant  confessed  liability,  but  it  disputed 
the  amount  of  the  plaintifTs  claim,  and  the- 
issue  upon  that  question  was  the  only  one 
tried.  The  plaintiff  opened  his  evidence  by 
proof  that  he  was  a  married  man,  and  the 
father  of  three  children.  Timely  objections 
to  this  evidence  and  motions  to  strike  It  out 
were  unavailing,  and  it  went  to  the  Jury, 
necessarily,  as  a  factor  for  the  determination 
of  the  plaintifTs  damages,  because  no  other 
question  was  open  to  investigation.  The  Im- 
propriety of  this  proof  is  not  debatable. 
Kansas  Pac.  Ry.  Co.  v.  Pointer,  9  Kan.  C20; 
Raihoad  Co.  v.  Eagan.  04  Kan.  421,  C7  Pac. 
8S7.  An  effort  is  made,  in  a  much  attenu- 
ated argument,  to  attach  this  evidence  to 
another  matter  developed  later  In  the  plain- 
tllTs  case.  The  record,  however,  plainly  for- 
bids that  this  be  done. 

PlaintifTs  physician  testified  that,  upon  an 
examination  made  after  the  Injury,  he  found 
plaintiff's  eyesight  to  be  defective.  No  dam- 
ages were  claimed  for  injury  to  eyes,  and 
the  evidence  was  not  admissible  for  the  pur- 
pose of  proving  such  damages.  It  Is  claim- 
ed, however,  that  the  Impaired  vision  was  a 
symptom  of  a  nervous  affection  resulting 
from  an  Injury  for  which  damages  were 
claimed.  No  proof  was  offered  to  show  that 
plaintiff  was  possessed  of  normal  eyesight 
before  the  Injury,  or  that  the  defect  observed 
did  not  arise  from  some  cause  entirely  dis- 
connected from  the  nervous  trouble  com- 
plained of.  Hence  the  evidence  should  not 
have  been  received. 

A  witness  was  produced  who  testified  that, 
some  time  after  the  injury  complained  of, 
when  riding  upon  a  railroad  train  with  the 
plaintiff,  the  plaintiff  Jumped  up  from  his 
seat  and  exclaimed,  "Damn  that  train!"  It 
Is  said  this  evidence  tended  to  prove  that 
plaintiff  Is  a  neurasthenic.  The  law  has 
clear  reasons  for  excluding  testimony  of  this 
character,  which  lose  none  of  their  cogency 
In  this  case. 

It  was  not  error  to  reject  evidence  on  be- 
half of  the  defendant  that  the  plaintifTs 
bearing  was  not  a  subject  of  general  discus- 
sion in  the  neighborhood  In  which  he  resided. 
If  any  of  plaintiff's  neighbors  had  observed 
or  knew  anything  about  his  hearing,  their 
testimony  could  have  been  produced. 

Other  assignments  of  error  relate  to  ob- 
jections and  exceptions  waived  by  conduct 
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at  the  trial,  or  to  matters  which  are  not  like- 
ly again  to  become  material. 

The  JudRinent  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


CHASE  y.  ATCHISON.  T.  &  S.  P.  RY.  CO. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

•CABBIERS— EJECTION  OF  PAS8ENOER— DEMUBBEE 
TO    EVIDENCE— PETITION. 

1.  In  an  action  for  damages  against  a  rail- 
way company  by  reaHon  of  the  ejection  from  one 
of  Its  trains  of  a  person  claiminK  the  ricbts  of 
a  passen);er,  tbe  petition  appeared  to  be  framed 
on  tlie  theory  that  a  right  of  recovery  rested  in 
tort  for  the  wrongful  act  of  the  conductor  in  ex- 

Sc-lling  plaintiff  from  the  train.  The  petition, 
owever,  contained  allegations  of  fact  sufficient 
to  show  that  the  railway  company  violatetl  its 
contract  of  carriage  entered  into  with  the  plain- 
tiff, which  averments  the  evidence  tended  to  sus- 
tain. 

Tbe  railway  company  did  not  demur  to  the  pe- 
tition for  misjoinder  of  causes  of  action,  nor 
move  to  strike  from  it  irrelevant  and  redundant 
matter,  but  answered.  Held,  tliat  it  was  error 
to  sustain  a  demurrer  to  plaintiff's  evidence. 

2.  The  allegations  of  tlie  petition  in  tliis  case 
respecting  the  tortious  acts  of  the  conductor 
may  be  treated  as  surplusage. 

(Syllabus  by  tbe  CourL) 

X^or  from  District  Court,  Jefferson  Coun- 
ty;   Marshall  Gephart,  Judge. 

Action  I)y  Ann  C.  Chase  against  the  Atchi- 
son, Topcka  &  Santa  F6  Railway  Comiiany. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

This  was  an  action  brought  by  plaintiff 
In  error,  who  was  plaintiff  below,  against 
tbe  Atchison,  Topeka  &  Santa  F6  Railway 
Company  to  recover  damages  for  ejection 
from  one  of  its  trains  while  she  was  on  her 
way  from  IMttsburg,  Kan.,  to  Chicago. 
Plaintiff  in  error  bought  a  ticket  at  Madison, 
Wis.,  for  passage  from  that  city  to  Pitts- 
burg,  Kan.,  and  return,  over  the  line  of  the 
Ctilcago  &  Northwestern  Railway  to  Chi- 
cago and  from  Chicago  to  Pittsburg,  Kan., 
over  the  line  of  defendant  in  error.  On  ar- 
riving at  Chicago  from  Madison,  she  was 
given  a  ticket  by  the  agent  of  tbe  Santa 
F6  Company  to  Pittsburg,  with  a  coupon  or- 
der attached  thereto,  which,  when  presented 
to  tbe  agent  of  defendant  in  error  at  the  lat- 
ter town,  entitled  her  to  a  return  ticket  to 
Chicago,  to  be  furnished  by  the  Santa  ¥6 
Company. 

Tbe  petition  contained  the  following  al- 
legations: "That  tbe  plaintiff,  on  March 
4,  10(t2,  purchased  and  paid  for  from  the 
ticket  agent  of  the  Chicago  &  Northwestern 
Railway  at  Madison,  Wisconsin,  a  ticket  for 
her  passage  over  the  said  Chicago  &  North- 
western Railway  to  Chicago  and  return,  and 
as  a  part  of  said  Journey  from  Chicago  to 
Pittsburg,  Kansas,  over  the  line  of  the  de- 
fendant, and  return  to  Chicago  thereon. 
That  on  arriving  at  Chicago  on  said  day  she 
was  given  by  the  agent  of  tbe  defendant  a 


rotmd-trlp  ticket  over  the  line  of  the  de- 
fendant to  Pittsburg,  Kansas,  and  return, 
by  way  of  Kansas  City.  That  she  was  safe- 
ly carried  on  said  journey  and  ticket  to  Kan- 
sas City,  Missouri,  over  the  line  of  defend- 
ant, and  at  Kansas  City,  by  the  advice  of 
an  agent  of  defendant,  completed  her  Jour- 
ney to  Pittsburg  over  the  Frisco  Line,  the 
train  of  defendant  being  detained  and  late. 
That  tbe  plaintiff,  after  remaining  in  Pitts- 
burg, on  April  16,  1902,  went  to  tbe  agent 
of  defendant  at  its  station  in  said  city  of 
Pittsburg,  Kansas,  and  presented  to  said 
agent  her  ticket  over  the  Chicago  &  North- 
western Railway  calling  for  a  passage  from 
Chicago  to  Madison,  and  tbe  remainder  of 
her  ticket  over  the  line  of  the  defendant 
calling  for  a  passage  from  said  city  of  Pitts- 
burg, Kansas,  to  Chicago,  Illinois;  the  said 
ticket,  as  presented,  requiring  tbe  plaintiff 
to  present  it,  and  requiring  the  said  agent 
of  defendant.  If  presented  in  time  and  by 
tbe  original  purchaser,  to  be  stamped,  and 
the  ticket  agent  was  to  thereupon  supply 
and  give  to  the  plaintiff  a  proper  ticket  for 
iter  passage  over  the  line  of  the  defendant 
from  said  city  of  Pittsburg,  Kansas,  to  said 
city  of  Chicago.  Tlmt  the  said  agent  ex- 
amined both  of  said  tickets,  and  informed 
tbe  plaintiff  that  be  could  not  find  her  ticket 
for  the  remaining  part  of  the  journey,  and 
then  afterwards  Informed  her  that  he  would 
stamp  the  tickets,  and  this  wonld  be  suffi- 
cient for  her  to  make  such  passage  and 
Journey.  Tliat  thereupon  be  stamped,  as 
plaintiff  believes,  both  of  said  tickets,  and 
at  plaintiff's  request  checked  her  trunk  as 
baggage  from  Pittsburg  to  Chicago  over  tbe 
train  of  defendant  leaving  Pittsburg  about 
ten  o'clock  a.  m.  of  said  day  for  Chicago, 
and  upon  which  the  plaintiff  intended  to 
Journey  on  said  ticket  to  Chicago.  That 
upon  the  said  train  of  defendant  arriving 
bound  east  and  to  Chicago  tlie  plaintiff  took 
passage.  That  she  had  with  her  a  grip  or 
portmanteau  weighing  seventy-five  pounds 
and  another  weighing  ten  pounds.  Ttiat  the 
plaintiff  is  a  married  woman,  fifty-three 
years  of  age,  and  then  weighing  one  hun- 
dred and  eighty-seven  pounds.  That  after 
said  train  had  proceeded  on  its  way  over 
one  mile  and  a  half  from  the  city  of  Pitts- 
burg the  conductor  of  said  passenger  train 
of  defendant  then  in  ctiarge  of  said  train 
and  In  the  employment  of  the  defendant 
called  upon  the  plaintiff  and  demanded  her 
fare.  That  the  plaintiff  thereupon  presented 
to  hiin  the  ticket  or  portion  of  tbe  ticket 
issued  and  given  her  at  Chicago  by  the 
agent  of  defendant  at  that  place,  and  stamp- 
ed by  its  agent  at  Pittsburg  as  aforesaid,  and 
which  he  had  informed  her  would  be  suffi- 
cient for  her  to  make  said  Journey.  That 
thereupon  the  said  conductor  informed  her 
that  she  could  not  ride  on  such  ticket;  that 
she  must  pay  fare  or  be  pnt  off;  that  the 
agent  at  Pittsburg  should  have  given  her  a 
ticket  for  her  Journey.    •    •    •    Tbe  plain- 
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tiff  avers  that  said  ticket  had  not  expired; 
that  it  was  still  In  force;  that  she  was  and 
is  the  original  purchaser  of  said  ticlcet;  that 
at  no  time  has  any  question  or  objection 
been  made  or  talien  by  defendant  that  it 
had  expired,  or  that  she  was  not  the  pur- 
chaser; and  she  further  avers  that  she  was 
entitled  to  have  and  been  given  a  proper 
ticket  for  aald  Journey;  and  the  plaintiff 
further  avers  that  at  no  time  had  she  knowl- 
edge of  what  her  various  tickets  called  for, 
or  how  they  read,  and  did  not  understand 
them,  but  depended  wholly  and  solely  upon 
the  advice  and  Information  she  received 
from  said  agents  of  the  defendant.  And  the 
plaintiff  further  avers  that  said  injuries 
were  wholly  occasioned  and  caused  by  the 
brutal,  malicious,  and  wanton  acts  and  gross 
negligence  of  the  defendant  and  its  agents, 
conductor,  and  servants,  and  as  follows: 
In  the  negligence  of  defendant  in  failing  to 
supply  to  the  plaintiff  a  proper  ticket;  in 
failing  to  so  instruct  its  agents  at  Chicago 
and  Pittsburg  that  the  plaintiff  would  have 
been  provided  with  a  proper  return  ticket 
on  her  proper  application  to  its  agent  at 
Pittsburg  therefor;  in  the  negligence  of  the 
ticket  agent  of  the  defendant  at  said  city 
of  Pittsburg  in  not  supplying  the  plaintiff 
with  a  proper  ticket  upon  her  demand  and 
request,  he  then  well  knowing  that  it  was 
his  duty  to  do  so,  that  she  could  not  lide 
without,  and  he  then  having  the  tickets  or 
forms  of  ticket  by  which  he  could  have  sup- 
plied her;  in  the  gross  negligence  of  said 
ticket  agent  in  stamping  her  two  tickets, 
and  then  falsely  informing  her  that  she 
would  be  thereupon  entitled  to  ride;  in  the 
negligence  of  said  ticket  agent  in  not  tak- 
ing some  action  or  step  by  which  the  plaintiff 
could  have  ridden  on  said  train  and  not  be 
put  off,  and  all  which  be  failed  to  do,  the 
said  ticket  agent  then  well  knowing  that 
she  intended  to  start  and  could  not  ride  on 
said  ticket,  and  that  she  would  have  trouble; 
in  the  negligence  of  said  conductor  of  said 
train,  and  In  bis  brutal,  wanton,  and  mall- 
clous  conduct  in  putting  off  the  plaintiff, 
circumstanced  as  she  was  then  in  age, 
weight,  and  burden,  on  the  side  of  the  track, 
alone  and  unassisted,  and  compelling  her  to 
find  her  way  back  as  best  she  could,  when 
he  at  the  time  knew  it  was  the  fault  of  said 
ticket  agent  at  Pittsburg,  and  that  the  plain- 
tiff was  entitled  to  have  had  a  ticket  for  a 
ride  on  said  train,  and  in  his  further  gross 
negligence  and  brutal,  wanton,  and  malicious 
conduct  in  so  putting  her  off  with  such 
knowledge  on  his  part  without  asking  by  tele- 
graph or  otherwise  for  instructions,  and  utter 
the  plaintiff  had  importuned  him  so  to  do." 

Defendant  below  filed  an  answer  to  the 
petition,  denying  generally  in  the  first  par- 
agraph all  its  allegations.  In  the  second 
it  pleaded:  "That  under  the  provisions  of 
said  contract  of  transportation  made  by  said 
defendant  w^ith  said  plaintiff  the  paper  or 
contract  given  her  was  not  a  ticket,  and  did 


not  entitle  her  to  return  thereon  from  Pitts- 
burg to  Chicago,  but  provided  in  plain  terms 
tijat  the  same  would  entitle  her  to  a  ticket 
upon  presentation  at  the  proper  time  to  the 
agent  at  Pittsburg,  Kansas.  That  the  plain- 
tiff well  knew,  or  ought  to  have  known, 
and  could  have  known  by  the  exercise  of 
ordinary  care  and  diligence,  that  she  was 
not  entitled  to  ride  upon  the  train  of  de- 
fendant's road  from  Pittsburg  to  Chicago 
upon  the  paper  g^iven  to  her  which  she  pre- 
sented to  the  conductor.  That  when  said 
paper  was  presented  to  the  conductor,  with- 
in a  very  short  distance  from  the  station  at 
Pittsburg,  Kansas,  and  within  a  very  short 
distance  from  the  hotel,  the  conductor  ad- 
vised her  that  it  was  not  a  ticket,  and  that 
he  could  not  carry  her  upon  that  paper,  and 
that  she  should  return  and  procure  a  ticket 
from  the  agent,  and  thereupon,  without  any 
objections  upon  her  part,  the  train  was  stop- 
ped, and  she  got  off  of  said  train,  and  upon 
presentation  of  said  order  for  a  ticket  was 
furnished  with  a  ticket  from  Pittsburg  to 
Chicago,  and  on  the  next  day  and  the  next 
train  presented  said  ticket,  and  was  trans- 
ported by  said  defendant  company  from 
Pittsburg,  Kansas,  to  Chicago,  Illinois." 

Mrs.  Chase  testified:  "I  went  to  the  depot, 
as  I  was  instructed  to  do  when  I  left  Mad- 
ison, to  have  my  ticket  over  the  North- 
western stamped  and  have  my  tickets  to  re- 
turn on.  I  banded  in  my  exchange  coupon — 
which  I  have  since  found  out  was  an  ex- 
change coupon;  I  did  not  know  it  was  then 
— I  handed  that  In  for  my  return  passage, 
and  they  took  it,  and  looked  around  a  while. 
•  *  *  He  looked  at  this  piece  of  ticket  I 
bad  left,  and  he  said  It  is  not  a  ticket,  and 
I  said  if  it  is  not  a  ticket  I  should  have  a 
ticket.  I  paid  my  money  for  it,  and  shoold 
have  a  ticket  to  return  on.  Then  he  picked 
up  my  other  ticket  on  the  Northwestern 
Road,  and  he  said,  'This  must  be  your  ticket 
home.'  I  said  I  supposed  that  is  only  on 
the  Northwestern  Road.  He  said.  This 
must  be  the  ticket  that  carries  you  home.' 
I  thought  be  knew  more  about  It  than  I 
did,  because  I  am  not  skilled  in  railroad 
laws  or  their  railroad  ways,  and  took  it  for 
granted  it  was  my  ticket  home.  He  stamp- 
ed it.  I  did  not  see  him  stamp  it.  •  *  • 
I  said:  'I  don't  want  any  trouble  about  it. 
I  don't  want  to  shake  when  I  see  the  con- 
ductor coming.'  Then  when  I  went  out  to 
get  my  trunk  checked  I  could  not  find  the 
baggage  agent,  and  went  right  back  to  this 
very  same  man  that  fixed  my  ticket.  He 
took  out  two  pasteboard  checks  and  fixed 
them,  and  I  took  them  out,  and  the  baggage 
man  put  one  on  my  trunk  and  I  put  one  in 
my  pocketbook.  I  supposed  everything  was 
all  right.  Q.  Did  he  know  you  were  going 
to  take  that  train?  A.  I  suppose  he  knew 
it.  •  *  *  Q.  What  did  you  say  he  did 
with  these  two  pieces  of  paper — the  one 
over  the  Northwestern  and  this  piece — put 
them  in  an  envelope?    A.  Put  them  in  an 
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envelope,  aiiil  handed  tbem  to  me,  and  I 
supposed  that  was  all  that  was  necessary. 
Q.  What  was  his  statement  to  you  about 
this  ticket?  What  did  yoa  say  was  his 
statement  to  yon?  What  happened — ^what 
did  yon  first  present  to  him?  A.  I  present- 
ed to  him  my  two  tickets  on  the  Chicago 
and  Northwestern  and  Santa  F&  Q.  And 
what  then  do  yoa  remember  of  saying  to 
hlmT  ▲.  I  handed  them  In,  and  asked  blm 
to  fix  my  tickets  for  me  to  letum  on.  Q. 
When  the  train  came,  did  you  take  passage? 
A.  I  did.  Q.  State  just  what  occurred  on 
that  passage,  and  when  It  terminated,  and 
all  the  circumstances  about  it.  In  your  own 
way.  A.  I  got  on  the  train  and  started. 
When  the  conductor  came  through  I  handed 
my  ticket  I  banded  him  out  both  tickets. 
He  handed  me  back  the  Northwestern  ticket 
and  handed  me  back  the  other,  and  said  it 
was  not  a  ticket;  that  the  agent  shonld 
bare  given  yon  a  ticket.  This  Is  only  an 
order  for  your  ticket  He  should  have  given 
you  a  ticket  for  this.'  He  says,  'You  .will 
have  to  go  back  to  the  depot'  I  thought  he 
was  going  to  pull  the  train  back.  When  he 
mentioned  I  would  have  to  go  back  to  the 
depot  I  said  to  him  then,  'Will  you  back 
the  train?*  I  thought  we  had  not  gone  so 
very  far,  and  was  pulling  ont  of  the  city. 
He  said,  'Oh,  no.'  At  that  he  took  np  my 
grips  and  started  out,  and  said,  'Yon  will 
have  to  get  off,'  and  started  on.  He  took 
my  grips,  and  started  for  the  door,  and  I  fol- 
towed  after  him.  He  said  to  the  young 
brakeman  to  'step  off,  and  help  the  woman 
down.'  He  and  the  conductor  each  took  aq 
arm  and  helped  me  off,  and  set  my  grips 
down  there.  He  said,  'You  will  have  to  get 
off  and  get  your  tickets,  and  come  to-mor- 
row.'" 

J.  W.  Gltek,  a  son-in-law  of  plaintiff  be- 
low, was  present  with  Mrs.  Chase  at  the 
Santa  F6  station  in  Pltteburg  when  the  lat- 
ter sterted  on  her  return  to  Chicago.  He 
testlSed  that  the  agent  was  sitting  In  the  op- 
posite comer  of  the  room  at  the  time  Mrs. 
Chase  was  arranging  with  the  man  at  the 
ticket  window  for  her  return  passage;  that 
she  handed  to  the  clerk  ber  Chicago  &  North- 
western ticket  from  Chicago  to  Madison,  and 
also  a  ticket  or  an  order  for  her  return 
ticket  from  Pltteburg  to  Chicago.  He 
stamped  one,  and  may  have  stamped  both. 
He  said  something  to  the  effect  that  the 
ticket  she  had  was  not  a  ticket  but  an  or- 
der for  a  ticket  He  placed  the  tlckete  In  an 
envelope,  and  handed  them  to  her.  He  then 
gave  witness  a  check  for  her  trunk. 

When  the  plaintiff  below  rested  her  case, 
a  demurrer  to  the  evidence  filed  by  the  rail- 
way company  was  sustained  by  the  trial 
court  on  the  ground  that  no  cause  of  action 
had  been  proved. 

Waters  &  Waters,  for  plaintiff  In  error. 
A.  A.  Hurd  and  O.  J.  Wood,  for  defendant 
in  error. 


WM.  R.  SMITH,  J.  (after  atetlng  the  facts). 
The  ruling  of  the  court  below  in  susteining  a 
demurrer  to  the  evidence  Is  defended  by  coun- 
sel for  the  railway  comiMny  on  the  ground 
that  the  cause  of  action  set  oat  in  the  peti- 
tion was  not  for  the  breach  of  a  contract  ot 
carriage,  but  for  a  tort  only.  They  rely  on 
decisions  of  this  and  other  courte  which  hold 
that  a  person  traveling  on  a  railway  train 
without  a  ticket  entitling  him  to  ride  may  be 
regarded  by  the  conductor  as  a  trespasser, 
and  may  be  ejected,  no  unnecessary  force  be- 
ing used,  without  any  liability  on  the  part 
of  the  railway  company  therefor.  See  A.  T. 
&  S.  F.  R.  Co.  V.  Long,  46  Kan.  260.  261,  28 
6.  W.  682:  A.  T.  *  S.  F.  B.  Co.  V.  Oanto, 
38  Kan.  608,  17  Pac.  54,  6  Am.  St  Rep.  800: 
Rolfs  V.  Railway  Co.,  66  Kan.  272,  71  Pac. 
626,  and  cases  dted.  There  can  be  no  doubt 
that  the  principle  stated  is  settled  by  the 
great  weight  of  authority.  Mosher  v.  St  Lou- 
is, ete.,  Railraod  Co.,  127  U.  S.  S90,  8  Sop. 
Ct  1324,  32  L.  Ed.  24S;  Taft,  J.,  In  Ponllln  v. 
Canadian  Pac.  Ry.  Co.,  62  Fed.  199,  8  C.  0. 
A.  23,  17  L.  R.  A.  800;  BlUott  on  Railroads, 
(  1504;  Hutchinson  on  Carriers,  1  580J.  The 
application  of  this  rule  would  defeat  the 
plaintiff  below,  nnless  it  can  be  said  that  the 
averments  of  the  petition  are  sufficient  to 
constitute  a  cause  of  action  for  breach  of 
contract  to  carry  tier  as  a  passenger.  It 
must  be  remembered  that  the  petition  was 
not  attecked  by  demurrer  for  misjoinder  of 
causes  of  action,  nor  did  the  defendant  be- 
low move  to  strike  from  It  Irrelevant  and 
redundant  matter.  If  two  causes  of  action 
were  improperly  joined,  the  fact  that  they 
were  blended  and  commingled  In  one  stete- 
ment  did  not  deprive  defendant  below  of  the 
right  to  demur  for  misjoinder.  Benson  v. 
Battey,  69  Kan.  — ,  78  Pac.  844.  To  reach 
a  defect  of  this  kind  appearing  on  the  face 
of  the  petition,  a  demurrer  was  the  proper 
method  of  attack.  Lyons  et  al.  ▼.  Berlan  et 
al.,  68  Kan.  — ,  78  Pac.  62.  Defendant  be- 
low, after  answering,  was  content  to  pro- 
ceed with  the  trial  of  the  cause  against  the 
avermente  of  a  petition,  which.  If  objected 
to  properly  and  in  time,  might  have  driven 
the  plaintiff  to  elect  whether  he  based  his 
right  of  recovery  on  contract  or  tort  No 
defecto  were  pointed  ont  while  idalntlfl  be- 
low was  In  a  position  to  amend.  Under 
these  drcumstences,  if  sufficient  facts  can 
be  found  to  constitute  any  cause  of  action, 
it  is  the  duty  of  this  court  to  sustain  the 
peUtlon.  Bright  ▼.  Bcker  et  al.,  9  8.  D.  102, 
68  N.  W.  326.  See,  also,  Seaton  v.  Scovlll,  18 
Kan.  433,  21  Am.  Rep.  212,  note,  26  Am. 
Rep.  779;  O'Connell  v.  Rosso,  56  Ark.  603,  20 
S.  W.  631;  Connyers  v.  The  Sioux  City  & 
Pac.  Ry.  Co.,  78  Iowa,  410,  48  N.  W.  207; 
Central  Railroad  Co.  ▼.  Pickett,  87  Oa.  734. 
IS  S.  B.  760;  Dailey  t.  Houston,  68  Mo.  861; 
Hewitt  V.  Brown,  21  Minn.  163.  Under  the 
Code  a  stotement  of  the  facte  constltatlng  a 
cause  of  action,  set  forth  in  ordinary  and 
concise  langu&ge,  without  repetition.  In  a  pe- 
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tition,  Is  sufficient.  Section  4521,  Gen.  St. 
1001.  Tlie  ullegntions  respecting  the  tortious 
acts  of  the  conductor  maj-  be  treated  as  sur- 
plusage. Bemhard  v.  City  of  Wyandotte,  33 
Kan.  465,  467,  6  Pac.  017.  See,  also,  Camp- 
bell V.  The  Mo.  Pac.  Ry.  Co.,  121  Mo.  340, 
25  S.  W.  93G,  25  L.  R.  A.  175,  42  Am.  St. 
Rep.  530;  Oglesby  v.  Mo.  Pac.  Ry.  Co.,  150 
Mo.  137,  37  S.  W.  829,  51  S.  W.  758;  Rad- 
dlfte  V.  The  St.  L.  L  M.  &  S.  Ry.  Co.,  90  Mo. 
127,  2  S.  W.  277.  The  petition  avers  that 
plaintiff  below  paid  her  fare  to  the  Santa 
F6  Company  for  her  passage  from  Chicago 
to  Pittsburg  and  return,  and  was  given  a 
ticket  by  the  agent  of  defendant  in  error  at 
Chicago  which  required  its  agent  at  Pitts- 
burg, when  it  was  presented,  to  give  her  a 
proper  tlclsct  to  return;  "that  said  ageut  'at 
Pittsburg'  examined  both  of  said  tickets,  and 
informed  plaintiff  that  he  could  not  find  her 
ticket  for  the  remaining  part  of  the  journey, 
and  then  afterwards  informed  her  that  he 
would  stamp  the  tickets,  and  this  would  be 
suffloient  for  her  to  make  such  passage  and 
journey;  that  thereupon  he  stamped,  as 
plaintiff  believes,  both  of  said  tickets,  and  at 
plaintiff's  request  checked  her  trunk  as  bag- 
gage from  Pittsburg  to  Chicago  over  defend- 
ant's train."  It  Is  further  alleged  that  she 
was  entitled  to  have  been  given  a  proper 
♦Icket  for  her  journey,  and  that  she  depended 
wholly  on  the  advice  and  Information  re- 
ceived from  the  agents  of  the  railway  com- 
p<»ny.  Coupled  with  the  averment  that  plain- 
tiff below  was  afterward  expelled  from  the 
t'aln  which  she  had  taken  on  the  assurance 
of  the  agent  that  the  tickets  given  to  her  by 
him  were  all-suffldent,  there  was  clearly  a 
breach  of  the  contract  to  carry,  for  which 
the  railway  company  was  liable.  Hutchin- 
son on  Carriers  (2d  Ed.)  §  580h.  Plaintiff  be- 
low contracted  for  her  passage  from  Pitts- 
burg to  Chicago,  paid  the  rate  charged  there- 
for, and  was  entitled,  on  demand  of  the  com- 
pany's agent  at  Pittsburg,  to  receive  a  proper 
ticket  evidencing  her  right  to  ride  as  a  pas- 
senger on  its  train.  Tliere  was  sufficient 
evidence  introduced  to  justify  the  Jury  In 
finding  that  defendant  l)elow  had  violated 
Its  contract  to  carry  plaintiff  as  stipulated 
in  her  ticket.  The  ticket,  a  copy  of  which 
IS  set  out  In  the  answer  of  the  railway  com- 
pany, provided  that  the  purchaser,  within 
21  days  after  the  commencement  of  her 
journey,  could,  by  presenting  the  exchange 
coupon  attached  to  the  going  part  of  her 
ticket,  secure  a  return  portion  on  Identifying 
herself  as  the  original  purchaser.  The  com- 
pany was  bound  to  furnish  a  return  ticket 
on  demand.  Its  refusal  or  neglect  was  a 
breach  of  the  contract.  The  person  In  charge 
of  the  ticket  office  at  Pittsburg,  on  presenta- 
tion of  the  order  for  a  return  ticket,  at- 
tempted to  perform  the  duty  resting  on  the 
company  toward  plaintiff  below,  and  on  fail- 
ure to  find  a  return  ticket  of  the  form  In 
common  use  stamped  the  order  for  return 
passage,  and  checked  the  holder's  baggage, 


giving  her  to  understand  thereby  that  slie 
was  entitled  to  ride  on  the  evidence  of  right 
to  do  so  which  be  furnished  her. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


STATE  v.  McCOY. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

CSIMINAL     I^AW — CONTINUANCE— SECOSDABT 

EVIUENCE— INSTBUCTIO.N'S— BILL   OK 

EXCEPTION?. 

1.  The  conduct  of  the  distiict  court  in  over- 
ruling an  application  for  a  coutinuance  approv- 
ed. 

2.  Secondary  evidence  of  the  contents  of  let- 
ters shown  to  be  in  existence,  wilhiii  the  juris- 
diction of  the  court,  and  accessible  to  its  pro- 
cess, is  inadmissible. 

3.  A  single  instruction  cannot  be  excised  from 
the  body  of  an  elaborate  charge,  and  treated  as 
If  it  contained  the  sole  utterance  of  the  court  to 
the  jurj'.  Kvery  part  must  be  considered  in  its 
proper  relation  to  the  whole  charge. 

4.  In  a  criminal  case  exceptions  to  instrnc- 
tions  have  no  place  upon  the  journal  of  the 
court,  and  can  be  brought  upon  the  record  in 
no  other  manner  than  by  a  bill  of  exceptions. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elk  County; 
G.  P.  Aikman,  Judge. 

■\VilIiam  G.  McCoy  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Nearing  &  Xownsend,  for  appellant.  C.  C. 
Coleman,  Atty.  Gen.,  and  Jay  F.  Close,  Asst. 
Atty.  Gen.,  for  the  State. 

BUUCFI,  J.  This  tale  of  youth  and  love 
and  crime  and  deatli  is  briefly  told.  In  the 
autumn  of  the  year  1903  Cora  Palmer  and 
Will  McCoy  ran  away  and  were  married. 
She  was  17  and  he  was  20.  They  stayed  for 
n  little  while  with  his  parents  in  Kansas 
City,  and  then  she  was  called  to  her  former 
home  In  Longton  by  the  fatal  illness  of  her 
father.  After  her  father's  funeral,  she  re- 
turned, but  soon  went  home  again  to  her 
mother.  This  time  her  hnsband  accompanied 
her,  remained  with  her  a  week,  and  then 
resumed  hia  work  as  a  machinist  In  Kansas 
City.  "When  they  were  together  tliey  seemed 
to  be  happy,  but,  as  the  days  of  their  separa- 
tion wore  away,  his  mood  changed,  and  he 
became  worried  and  anxious.  Some  one  car- 
ried to  him,  but  not  In  kindness,  a  story  of 
Cora's  skating  upon  the  river  on  Sunday  aft- 
ernoon with  some  young  men,  one  of  whom 
walked  a  part  of  the  way  home  with  her. 
Her  letters  caused  him  agitation,  and  In  the 
latter  part  of  January,  1904,  he  wrote  the 
clerk  of  the  Howard  county  district  court  to 
know  if  she  had  sued  for  a  divorce.  On 
February  25th  be  went  to  Longton,  and  the 
former  light-hearted  relations  of  the  young 
people  were  apparently  renewed.  One  even- 
ing he  seemed  to  be  somewhat  depressed  on 
account  of   his   inability   to   find   congeni&l 


j      f  2.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  {  8S2. 
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work,  but  the  kind  words  of  Mrs.  Palmer, 
with  whom  they  lived,  restored  him  to  cheer- 
fulness. Occasionally  they  became  a  little 
piqued  at  one  another,  but  only  for  the  time 
being,  and  they  were  never  heard  to  quarrel. 
Once,  however,  Cora  took  Ms  revolver  to  her 
mother  for  safe-keeping,  remarking  at  the 
time,  "Yon  don't  know  what  an  awful  tem- 
per he  has."  On  the  morning  of  April  12th 
TVUl  asked  his  wife  to  drive  out  with  him  to 
plant  a  rosebush  on  her  father's  grave,  but 
she  declined  to  go,  saying  to  her  mother  that 
he  merely  wanted  to  take  her  out  and  quarrel 
with  her.  Later  that  morning  the  two  came 
Into  the  house  together  and  went  upstairs. 
He  went  Into  their  room  and  Cora  went  into 
her  mother's  room,  sat  down  beside  her 
mother  on  the  bed,  told  her  Will  was  going 
to  Kansas  City  on  the  10:46  train,  and  asked 
for  a  check  for  some  money  be  had  left  for 
convenience  with  Mrs.  Palmer.  Presently  he 
was  heard  to  call,  "Cora!"  As  If  In  her  heart 
she  felt  her  doom  draw  ntgb,  she  said,  "Ma, 
I  am  afraid."  Mrs.  Palmer,  however,  re- 
assured her,  and  she  arose,  looked  at  her 
mother,  and  walked  to  immediate  death  at 
her  husband's  traitorous  hands  In  the  adjoin- 
ing room.  Hearing  pistol  shots,  the  terrified 
mother  rushed  In,  and  found  the  hapless  girl 
wife  lying  composed  and  still  upon  the  floor 
with  a  bullet-pierced  brain,  while  the  defend- 
ant lay  upon  his  face  some  distance  away 
from  her,  apparently  dead,  with  his  revolver 
near  bis  right  hand.  A  self-inflicted  wound 
on  the  right  side  of  his  head  proved  incon- 
sequential, and  he  was  immediately  taken  in- 
to custody.  In  due  time  he  was  tried  for  his 
crime,  convicted  of  murder  In  the  first  degree, 
and  sentenced  to  be  banged.  The  principal 
defense  was  that  a  fateful  inheritance  lurk- 
ing In  his  blood  made  sudden  conquest  of  his 
reason,  and  left  upon  his  memory  no  trace 
of  the  tragic  circumstance. 

In  this  appeal  It  is  urged  that  the  defend- 
ant was  forced  to  trial  without  having  been 
allowed  sufficient  time  to  prepare  his  defense. 
The  preliminary  examination  was  not  held 
until  April  25th — 13  days  after  the  homicide. 
At  the  preliminary  examination  the  accused 
was  represented  by  counsel  who  afterward 
defended  him.  The  Information  was  filed 
April  30th,  and  a  copy  of  It  was  delivered  to 
the  defendant  on  the  same  day.  On  May  2d 
final  arrangements  were  made  by  the  defend- 
ant for  the  assistance  of  counsel  at  his  trial. 
On  May  3d  the  case  was  called  for  trial.  In 
his  application  for  a  continuance  the  defend- 
ant placed  stress  upon  the  dilflculty  he  had 
encountered  in  securing  counsel.  He  was, 
however,  duly  represented,  and,  If  his  efforts 
to  employ  counsel  had  wholly  failed,  and  the 
court  had  been  obliged  to  appoint  an  attor- 
ney to  conduct  his  defense,  such  facts  would 
scarcely  have  been  sufficient  to  carry  the  case 
beyond  the  teitn. 

The  defendant  further  claimed  to  be  out 
of  health  physically  and  mentally,  but  It  was 
not  shown  that  he  required  medical  atten- 


tion or  treatment,  that  he  was  unable  to  at- 
tend the  trial,  or  that  he  would  suffer  any 
particular  inconvenience  In  doing  so;  and  a 
close  scrutiny  of  the  careful  phraseology  of 
the  affidavits  of  himself  and  his  attorney 
leads  to  the  conclusion  that  it  wax  not  neces- 
sary to  postiione  the  trial  on  account  of  bis 
mental  condition. 

The  absence  of  a  witness  known  by  the 
name  of  Boone  was  urged,  but  the  testimony 
believed  to  be  obtainable  from  him  was  pre- 
sented in  full  by  an  affidavit  which  the  state 
consented  should  be  read  as  a  deposition. 
It  was  asserted  that,  If  time  were  given,  It 
could  be  shown  that  defendant  was  a  young 
man  of  good  character;  but  the  evidence  to 
that  effect  was  not  set  out,  no  witnesses  by 
whom  it  could  be  proved  were  named,  and 
the  places  of  residence  of  such  witnesses 
were  not  disclosed.  The  defendant  also  de- 
sired the  presence  of  his  mother  aa  a  wit- 
ness, but  no  attempt  was  made  to  set  forth 
what  her  testimony  would  be.  It  was  broad- 
ly asserted  that  she  was  the  only  person  who 
could  prove  the  defendant's  family  history 
with  reference  to  Insanity  and  the  defend- 
ant's physical  and  mental  condition  before 
the  homicide,  but  such  statement  was  insuffi- 
cient to  comply  with  the  requirements  of  the 
law.  Therefore,  under  all  the  clrcumatancos 
of  the  case,  and  upon  the  showing  made,  the 
motion  for  a  continuance  was  properly  over- 
ruled. 

At  the  trial,  the  statement  In  the  affidavit 
for  »  continuance  relating  to  the  importance 
of  Mrs.  McCoy's  presence  as  a  witness  was 
shown  to  be  untrue  In  fact.  All  the  matters 
stated  to  be  within  her  exclusive  knowledge 
were  fully  proved  In  copious  detail  by  the 
testimony  of  the  defendant's  father,  sister, 
uncle,  and  grandmother.  If  It  had  been  er- 
ror to  overrule  the  motion  for  a  continuance 
upon  the  ground  of  her  absence,  the  defend- 
ant was  not  prejudiced. 

As  first  presented  to  this  court,  the  record 
failed  to  show  that  upon  the  preliminary 
hearing  the  examining  magistrate  found  that 
a  crime  had  been  committed,  and  that  prob- 
able cause  existed  for  believing  the  defend- 
ant to  be  guilty  of  its  commission.  The  state 
having  suggested  a  diminution  of  the  record, 
the  missing  matter  has  been  supplied,  and 
all  assignments  of  error  based  upon  its  ab- 
sence are  therefore  groundless. 

It  Is  said  that  the  court  erred  in  refusing 
to  permit  the  defendant  to  show  why  letters, 
ttie  contents  of  which  were  material,  were 
not  In  court,  as  a  basis  for  secondary  evi- 
dence of  their  contents.  The  record  does  not 
warrant  the  assertion.  The  witness  having 
control  of  the  letters  testified  that  they  were 
in  Kansas  City  (Kansas),  and  that  she  did  not 
bring  them  because  she  came  to  the  trial  In 
response  to  a  telegram,  and  In  her  baste  over- 
looked them,  and  did  not  have  time  to  get 
them.  The  record  then  discloses  the  follow- 
ing: "Q.  When  did  you  receive  that  tele- 
gram?    A.  I  got  it  about  six  o'clock.     Q. 
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About  ilx  o'clock  wben — -what  day?  A. 
Tuesday  eTenlug.  Q.  That  waa  yesterday 
evening  T  A.  Yea,  sir.  Q.  What  time  did 
you  have  to  leave  Kansas  City?  By  the 
CJouit:  I  do  not  see  that  tills  cuts  any  figure. 
By  Attorney  Hudson:  I  was  trying  to  ac- 
count for  not  having  the  letters.  The  theory 
was  to  lay  the  foundation — equivalent  to  hav- 
ing them  lost.  It  was  Impossible  to  get 
them."  Since  the  examination  had  proceed- 
ed far  enough  to  show  that  the  lettars  them- 
selves were  in  existence,  were  within  the  Ju- 
risdiction of  the  court,  and  were  accessible 
to  its  process,  the  theory  of  counsel  was  not 
tenable,  and  the  conduct  of  the  court  was 
clearly  correct 

The  court,  by  instruction  No.  22,  advised 
the  Jury  as  follows:  "It  Is  claimed  by  the 
defendant  that  at  the  time  of  the  commission 
of  the  act  he  was  Insane,  and  therefore  not 
legally  responsible  for  the  act  Ton  are  in- 
structed that,  where  the  defense  of  insanity 
is  set  up,  it  does  not  devolve  upon  the  de- 
fendant to  prove  be  was  insane  at  the  time 
of  the  commission  of  the  alleged  ottenM  by 
the  preponderance  of  the  eridence  Introdit- 
ced  on  the  trial,  together  with  all  the  legal 
presumptioDS  as  explained  in  these  instruc- 
tions; but  if,  under  the  evidence,  the  Jury 
entertains  a  reasonable  doubt  as  to  whether 
the  defendant  was  sane  or  insane,  then  in 
that  case  he  must  be  acquitted."  It  Is  urged 
that  this  Instruction  eliminated  all  question 
AS  to  who  flred  the  fatal  shot  and  in  effect 
told  the  Jury  that  the  defendant  admitted 
the  killing  to  be  his  own  act.  The  argument 
Is  somewhat  hypercritical,  and  involves  the 
boary  fallacy  of  excising  a  single  instruc- 
tion, or  a  single  sentence  of  an  Instruction, 
from  the  body  of  the  charge,  and  treating  it 
as  if  it  contained  the  sole  utterance  of  the 
court  to  the  Jury.  In  the  eighth  Instruction 
the  court  enumerated  seriatim  the  facts  to 
be  found  by  the  Jury  beyond  a  reasonable 
doubt  before  they  could  convict  Among 
them  are  the  following:  "First  that  Cora 
McCoy  was  shot  and  killed  as  charged  and 
stated  In  the  Information;  second,  that  the 
defendant,  William  McCoy,  shot  and  killed 
ber."  When  the  law  relating  to  mental  ca- 
pacity to  commit  crime  was  applied  by  the 
instructions  specifically  to  the  defendant  it 
was  with  the  premise  that  the  Jury  should 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  committed  the 
act  charged  In  the  manner  alleged  in  the  In- 
formation, and  the  same  necessity  was  Im- 
posed time  and  again  in  page  after  page  of 
the  instructions.  The  assignment  of  error  re- 
lating to  instruction  22  cannot  be  sustained. 

Technically,  the  defendant  is  not  entitled 
to  question  the  propriety  of  Instruction  No. 
22.  In  a  criminal  case  exceptions  to  instruc- 
tions can  be  preserved  in  no  other  manner 
than  by  a  bill  of  exceptions.  Tb^  have  no 
place  upon  the  Journal  of  the  court  In  this 
case  the  journal  entry  notes  an  exception  to 
all  the  instructiona,  but  the  bill  of  exceptions 


redtea  that  ail  Inatmctlens  given  by  the  court 
were  excepted  to  "excepting  number  22." 
Howevtf,  in  order  that  the  defendant  might 
not  feel  that  a  mere  oversight  in  the  matter 
of  making  up  the  record  of  his  trial  bas  caoi- 
ed  him  to  suffer  capital  punisbment,  tb* 
court,  as  a  matter  of  grace,  bas  read  instmc- 
tlon  No.  22  In  connection  witb  those  to  wblch 
exceptions  were  duly  saved,  with  the  result 
already  announced. 

The  record  is  free  from  material  error,  and 
the  Judgment  of  the  district  court  Is  affirmed. 
All  the  Justices  concurring. 


(70  lUa.  C20) 
HAIiLWOOD  CASH  RBGISTEB  00.  w. 
DAILEY  et  aL 

(Saprcme  Ooort  ot  Kanaam.    Jan.  7,  IMS.) 

PmriOH    IN   KBBOB  —  FABTIES  —  APPEAL  —  KB- 

viEw— BBirr— TWAi/ — quEsnoRB  ro  jitby. 

1.  A  party  defendant  In  default  and  who  did 
not  appear  and  take  part  in  the  proceedings  in 
the  court  below,  is  not  a  neoeasary  party  to  the 
petition  in  error  fai  this  ooort 

2.  Paragraph  8  of  role  10  of  thia  court  pro- 
vides that,  when  the  assigned  error  relates  to 
instructions  given  or  refused,  the  instructions 
mast  be  set  oat  in  fnll  in  the  brief  of  the  party 
complaining.  A  disregard  of  this  role  will  pre- 
vmt  a  review  of  alleged  enocs  Mspectlng  such 
instnictions. 

3.  In  an  action  to  recow  the  pnrcfaaae  price 
of  a  cash  register,  it  waa  a  material  question 
in  the  case  whether  defendant  had  naed  the 
register  for  an  unreasonable  time  after  discov- 
wy  of  defects  in  it  for  which  he  rescinded  the 
contract  and  notified  the  seller.  Particular 
questiona  of  f&ct  were  submitted  to  the  Jury, 
requiring  them  to  answer  how  fong  the  pur- 
chaser had  used  the  register  after  dwoovery  of 
its  defects.  The  Jury  answered,  "We  do  not 
know."  Held,  that  the  coort  erred  in  not  re- 
quiring the  jury  to  answer  such  qnestions  spe- 
cifically, wh«i  requested  to  do  aok 

(Syllabus  by  the  Court) 

Error  from  District  Court  Leavenwtntb 
County;   J.  H.  GUlpatrIck,  Judge. 

Action  by  the  Hallwood  Cash  Begister 
Company  against  Frederick  Scbroeder  and 
John  C.  Dalley.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

J.  a  Petherbrldge  and  Gea  W.  Ltttlck,  tor 
plaintiff  In  error.  John  T.  O'Keefe,  (or  de- 
fendants In  error. 

WM.  R.  SMITH,  J.  This  was  an  action 
brought  by  the  Hallwood  Cash  Register  Com- 
pany In  the  court  t>elow  to  recovw  from  Fred- 
erick Scbroeder  and  John  C.  Dalley,  as  part- 
ners, the  amount  of  18  promissory  notes,  of 
$10  each,  wltb  interest,  executed  by  the  latter 
to  plaintiff  in  error,  as  part  of  the  purdiasa 
price  of  a  cash  register.  Elve  additional 
notes  were  given  and  paid.  Defendant  Dall- 
ey answered,  alleging  that  there  were  de- 
fects In  the  cash  register  which  rendered  it 
useless  for  the  purpose  for  which  it  was 
bought  and  praying  Judgment  against  plain- 
tiff below  for  $110.  the  amount  paid  to  it 
before  the  defects  were  discovered.  Dalley 
alleged  that  bis  copartuerslUp  with  Schroed- 
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er  bad  been  dlssolTed,  and  ttaat  the  latter 
had  disposed  of  all  interest  In  the  partner- 
ship to  him  (Dailey).  Schroeder  made  de- 
fault A  trial  by  Jury  was  had,  resulting  In 
a  verdict  in  favor  of  Dailey  against  the 
cash  register  company  for  $110,  on  which 
Judgment  was  entered.  It  has  come  here, 
assigning  error. 

Counsel  for  defendant  in  error  ask  for  a 
dismissal  of  the  petition  in  error  because 
Schroeder  was  not  made  a  party,  nor  was 
the  case-made  served  on  him.  He  "did  not 
appear  at  the  trial  and  take  part  in  the 
proceedings,"  for  which  reason,  under  sec- 
tion 5020,  Oen.  St.  1901,  he  was  not  a  neces- 
sary party.  Haas  v.  Tou^,  67  Kan.  253, 
255,  72  Pac.  856. 

Two  of  the  assignments  of  error  relate 
to  the  refusing  of  twenty-two  Instructions  re- 
quested by  plalntitr  below  and  refused  by 
the  court,  and  to  the  giving  of  seven  Instruc- 
tions tendered  by  defendant.  None  of  these 
instructlonB  is  set  out  in  the  brief  of  plain- 
tiff in  error. 

Paragraph  8  of  rule  10  of  this  court  re- 
quires: 

"When  the  error  alleged  relates  to  instruc- 
tions given  or  refused  by  the  court  or  to 
a  ruling  on  the  sufficiency  of  the  petition 
or  other  pleading,  or  of  an  affidavit  or  the 
construction  or  effect  of  a  contract  or  any 
document,  order,  entry,  or  paper,  the  in- 
structions given  or  refused,  the  pleading, 
contract,  document,  order,  entry  or  papers 
shall  be  set  oat  in  full." 

This  rule  was  ignored  entirely  by  counsel 
for  plaintiff  In  error,  and  for  that  reason  any 
errors  committed  respecting  the  Instructions 
given  or  refused  will  not  be  considered. 

Plaintiff  below  contended  that  Dailey  was 
in  no  position  to  refuse  payment  of  the  pur- 
chase-money notes,  for  that,  after  he  dis- 
covered the  defective  condition  of  the  regis- 
ter, he  continned  to  use  it  for  several 
montlis.  The  following  particular  question 
of  fact  was  asked  and  answered  by  the  Jury: 
"Q.  2.  Did  the  defendants  keep  the  register 
and  use  it  in  their  place  of  business  after 
the  defendant  Dailey  claims  to  have  dis- 
covered that  it  could  be  manipulated  to  his 
detriment  by  dishonest  people,  and  be  noti- 
fied the  plaintiff  that  he  would  rescind  the 
contract?  A.  Yes."  The  following  ques- 
tions and  responses  were  returned  by  the 
Jury  with  their  general  verdict:  "Q.  1.  When 
did  the  defendant  Dailey  discover  that  the 
register  was  not  such  as  was  ordered.  If 
he  ever  did  discover  such  to  be  a  fact?  A. 
We  do  not  know.  Q.  3.  How  long  did  the 
defendants  continue  to  use  the  register  after 
the  defendant  Dailey  claims  to  have  discov- 
ered the  defect  therein,  and  notified  the 
plaintiff  to  that  effect,  and  that  he  would  not 
pay  for  the  register?  A.  We  do  not  know." 
Counsel  for  plaintiff  below  requested  the 
court  to  instruct  the  Jury  to  return  to  their 
room  and  answer  these  questions  epeflflcal- 
ly.    The  request  was  denied.    In  this  we 


think  the  court  erred.  Baeblor  y.  Ranch 
Company,  31  Kan.  502,  3  Pac.  343.  The  an- 
swer to  the  second  question  Is  a  finding  that 
Dailey  did  use  the  register  after  knowing  its 
defects,  and  after  notice  to  the  seller.  The 
time  of  such  use  was  a  material  considera- 
tion in  determining  whether  the  conduct  of 
defendant  l>elow  amounted  to  a  waiver  of 
his  right  to  interpose  the  defense  of  rescis- 
sion of  the  contract  of  sale.  Cooklngbam  v. 
Dusa,  41  Kan.  228,  21  Paa  95;  Aultman  v. 
Mickey,  41  Kan.  348,  21  Pac.  254;  Manu- 
facturing Co.  V.  Moore,  46  Kan.  324,  26  Pac. 
703;  Tofts  v.  Mabie,  7  Kan.  App.  129,  53 
Pac.  84.  Answers  fixing  the  time  of  use 
would  have  presented  the  matter  sharply  to 
the  court  as  a  question  of  law. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


EDWARDS  V.  PORTER  et  al. 

(Supreme  Court  of  Kansas.     Jan.  7,  1905.) 

APPEAI^-EEVIEW— CONFUCTINO    EVIDENCE. 

1.  A  judgment  in  a  case  tried  to  the  court 
on  conflicting  evidence  will  not  be  reviewed. 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  W.  S.  Edwards  against  S.  M. 
Porter  and  another.  Defendants  bad  Judg- 
ment, and  plaintiff  brings  error.    Affirmed. 

Rosslngton,  Smith  &  West,  for  plaintiff  in 
error.  S.  M.  Porter,  T.  H.  Stanford,  and  O. 
P.  Ergenbrlght,  for  defendants  in  error. 

PER  CURIAM.  W.  8.  Edwards  sued  S. 
M.  Porter  and  H.  A.  Truskett  for  $3,383.33. 
and,  having  failed  to  recover,  brings  this 
proceeding  to  reverse  the  Judgment  against 
him.  His  petition  alleged  that  at  a  time 
when  he  and  each  of  the  defendants  owned 
an  equal  amount  of  stock  in  a  mining  cor- 
poration he  authorized  them  to  sell  bis  inter- 
est, together  with  theirs;  that  they  sold  the 
stock  for  $20,000,  but  falsely  represented  to 
him  that  they  had  received  but  half  the 
amount;  that,  in  ignorance  of  the  real  facts, 
he  made  a  settlement  with  them,  and  re- 
ceived bis  share  on  the  basis  of  a  sale  for 
$10,000.  He  therefore  demanded  Judgment 
for  a  third  of  the  sum  concerning  which  no 
accounting  had  been  had  with  him.  The  case 
was  tried  without  a  Jury.  No  findings  of 
fact  were  made.  A  reversal  is  asked  upon 
the  sole  ground  that,  under  the  evidence. 
Judgment  should  have  been  given  for  the 
plaintiff. 

The  evidence  introduced  In  behalf  of  plain- 
tiff was  sufficient  to  support  his  claim,  and  a 
demurrer  to  it  was  rightfully  overruled.  But 
defendants  gave  oral  testimony  to  the  ef- 
fect that  they  had  been  requested  by  plain- 
tiff to  sell  the  stock  for  $10,000  If  they  could 
get  it,  and,  if  not,  to  let  It  go  for  such  amount 
as  could  be  obtained,  not  less  than  $7,500; 
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that  in  the  coarse  of  negotiations  for  a  sale 
the  prospective  buyers  exacted  as  a  condition 
of  purchase  that  the  defendants  should  guar- 
anty that  no  Indebtedness  existed  against 
the  corporation,  and,  in  particular,  should 
agree  to  defend  at  their  own  expense  a  suit 
then  pending  against  It,  and  pay  any  judg- 
ment that  might  be  rendered  therein;  that 
defendants  offered  to  sell  the  stock  for  |10,- 
000  if  not  required  to  assume  personal  re- 
sponsibility for  any  claims  against  the  cor- 
poration; that  this  ofter  was  declined,  and 
an  agreement  was  finally  made  and  carried 
oat  by  the  terms  of  which  the  buyers  were 
to  pay  $20,000,  and  defendants  were  to  de- 
liver the  stock  and  furnish  the  desired  in- 
'demnlty;  that  this  entire  transaction  was 
reported  to  plaintiff,  and  that  he,  with  a 
full  knowledge  of  all  the  facts,  made  a  se't- 
tlement  with  defendants  and  accepted  the 
amount  paid  him  as  his  share  of  the  proceeds 
«f  the  transaction,  and  only  asked  a  further 
accounting  from  defendants  after  they  had 
made  an  advantageous  settlement  of  the 
litigation  against  the  company.  If  this  testi- 
mony is  accepted  as  true,  a  good  defense  was 
established.  The  trial  court  evidently  be- 
lieved It,  and  its  decision  in  this  regard  Is 
not  subject  to  review  here.  The  judgment  Is 
therefore  affirmed. 


<70  Kan.  SS4) 

VICKERS  et  al.  v.  BUCK'S  STOVE  & 

RANGE  CO.  et  al. 

(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

VOBEIOH    COKPOBATIONS— ACTIONS— MOTION    TO 

DISMISS— OROUNDS-^TRIAI.    BT 

COOBT— FINDINGS. 

1.  In  an  action  by  several  plaintiffs,  all  cor- 
poratioDB,  to  set  aside  an  alleged  fraudulent 
conveyance  of  lands ,  where  the  defendant,  be- 
fore the  commencement  of  the  trial,  files  a  mo- 
tion to  dismiss  the  action,  and  therein  alleges 
that  each  and  all  of  the  plaintiffs  are  foreign 
eorporations  doing  business  in  this  state,  and 
that  said  plaintiffs,  and  each  of  them,  had  con- 
tinuously transacted  business  in  this  state  from 
the  commencement  of  the  action,  and  that  nei- 
ther of  said  plaintiffs  have  complied  with  the 
provisions  of  chapter  10,  p.  27,  of  the  Laws  of 
Special  Session  of  1S9S;  that  neither  of  said 
corporations  have  ever  applied  tor  or  obtained 
from  the  Charter  Board  of  the  State  of  Kansas 
any  authority  to  do  business  in  said  state;  and 
that  neither  the  president,  secretary,  nor  man- 
aging officer  of  either  of  said  plaintiff  corpora- 
tions has  ever  at  any  time  delivered  to  the 
Secretary  of  the  State  of  Kansas  a  statement  of 
the  condition  of  such  corporation  on  tlie  30th 
day  of  June  next  preceding,  as  required  by  sec- 
tion 12  c  10,  p.  32,  Sess.  Laws  1898,  and 
amended  by  section  S,  d.  235,  of  chapter  125  of 
the  Session  Laws  of  1901  ;  and  that  no  certiS- 
cate  was  ever  issued  by  the  Secretary  of  State 
of  the  state  of  Kansas,  showing  that  such  state- 
ments bad  been  filed ;  and  said  defendants  of- 
fered evidence  in  support  of  said  motion — it  is 
error  for  the  court  to  refuse  to  hear  such  evi- 
dence and  to  overrule  said  motion. 

2.  Where  a  case  is  tried  to  a  court  without  a 
Jury,  and  one  of  the  parties  requests  the  coart 
to  state  its  findings  of  fact  separately  from  its 
conclusions  of  law,  it  Is  error  for  the  court  to 
refuse  to  make  such  separate  findings,  or  to  re- 
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fnse  to  make  sncfa  separate  findlngi  m  definits 
that  the  party  may  have  a  fair  opportunity  to 
except  to  the  decision  of  the  court  npon  the 
concinsiona  of  law  involved  in  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Morris  County; 
O.  L.  Moore,  Judge. 

Action  by  C.  C.  Tickers  and  others  against 
the  Budc's  Stove  &  Range  Company  and  oth- 
ers. Judgment  for  defendants,  and  pl^in- 
tUCs  bring  error.    Reversed. 

G.  B.  Grares  and  Allen  &  Allen,  to€  piala- 
tlffs  in  error.  Nicholson  &  Pirtle,  for  d»- 
fendants  in  error. 

G,  A.  SMITH,  3.  Since  ttiis  case  will  have 
to  be  reversed,  a  sufficient  statement  of  the 
facts  npon  whlcb  the  dedslon  Is  based  will  be 
found  In  the  opinion. 

The  first  error  argued  la  the  brief  of  the 
attorneys  for  plaintiff  Is  that  the  court  erred 
In  overruling  the  motion  for  a  change  of  vMi- 
ue.  An  application  for  a  change  of  venue 
is  addressed  to  the  sound  discretion  of  the 
conrt,  and  we  cannot  say  that  the  court 
abused  that  discretion.  Probably  his  ruling 
on  that  was  correct 

The  next  error  complained  of  is  the  refusal 
of  the  court  to  hear  evidence  upon  and  the 
OTemillDg  the  defendants'  motion  to  dismiss 
the  case  on  the  ground  that  the  picdnturs 
were  nonresident  corporations  doing  business 
m  the  state  of  Kansas,  and  had  not  com- 
plied with  the  provisions  of  the  statute  au- 
thorizing them  to  maintain  an  actioii,  or  to 
recover  thereon  in  the  courts  of  this  state. 
The  court  refused  to  hear  the  evidence  of- 
fered by  the  defendants  In  support  of  their 
motion.  We  think  this  error.  Section  3,  p. 
235,  of  chapter  125  of  the  Laws  of  1901,  pro- 
vides in  part  that  "no  action  shall  be  main- 
tained or  recovery  had  In  any  of  the  courts 
of  this  state  by  any  corporation  doing  busi- 
ness In  this  state,  without  first  obtaining  a 
certificate  of  the  Secretary  of  State  that 
statements  provided  for  in  this  section  bad 
been  properly  made."  If  the  facts  as  stated 
in  the  motion  of  the  defendants  to  dismiss  are 
true,  the  plaintiffs  were  not  entitied  to 
maintain  or  to  recover  Judgment  in  this  ac- 
tion until  they  had  complied  with  the  pro- 
visions of  said  chapter  125.  The  court  sus- 
tained the  objection  to  the  introduction  of 
any  evidence  under  said  motion  for  the  rea- 
son that  this  action  was  commenced  In  the 
year  1896,  and  the  statute  of  which  chapter 
125,  p.  233,  Laws  1001,  Is  amendatory  was 
enacted  In  1898,  and  after  the  commencement 
of  this  action.  It  most  be  borne  in  mind 
that  this  is  not  an  action  to  enforce  a  con- 
tract, but  is  an  action  which  sounds  in  tort 
The  design  or  effect  of  sustaining  the  motion 
In  question  until  the  plaintiffs  had  compiled 
with  the  provisions  of  our  statute  relating  to 
foreign  corporations  Is  not  to  impair  the  ob- 
ligation of  a  contract  It  Is  a  provision  regu- 
lating the  mode  of  procedure,  and  for  the 
protection  of  the  citizens  of  the  state,  and 
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the  plaintltFB  are  not  in  a  position  to  claim 
that  they  had  a  vested  right  to  recover  in 
this  action  without  observing  the  conditions 
Imposed  by  the  laws  of  the  state  merely  be- 
cause they  bad  commenced  this  action  be- 
fore the  enactment  of  the  statute.  The  stat- 
ute Imposing  these  regulations  upon  foreign 
corporations  Is  not  retroactive  as  applying 
to  this  case.  It  is  prosx>ective,  and  simply  im- 
poses upon  such  corporations  proper  regula- 
tions In  the  interests  of  the  citizens  of  the 
state,  which  such  corporations  must  observe 
before  they  are  allowed  to  maintain  and  re- 
cover in  an  action  in  this  state.  But  all  we 
decide  at  present  Is  that  the  court  should 
hear  the  evidence,  and,  If  the  facts  alleged 
in  the  motion  are  sustained  by  the  evidence, 
that  the  plaintiffs  are  foreign  corporations, 
and  that  they  are  doing  business  In  this 
state,  and  the  other  facts  alleged  therein, 
that  the  court  should  give  them  a  reasonable 
time  in  which  to  comply  with  the  statute, 
and,  if  they  refuse  to  do  so,  should  dismiss 
the  action. 

The  next  error  complained  of  is  the  al- 
leged failure  or  refusal  of  the  court  to  state 
Its  conclusions  of  fact  and  conclusions  of  law 
separately,  as  required  by  section  200  of  the 
Code  of  Civil  Procedure.  This  request  was 
made  very  particularly  by  the  defendants 
below,  and  14  questions  were  submitted  by 
them  to  the  court 'for  answer.  It  is  not  nec- 
essary, and  is  not  customary,  for  a  party  to 
a  suit  to  submit  ^qnestions  of  fact  when  the 
trial  is  to  the  court  without  a  Jury,  as  a 
party  is  especially  required  to  do  where  the 
trial  is  to  a  Jury,  and  special  findings  of  fact 
are  desired  from  the  jury.  It  is  the  usual 
and  proper  practice  for  a  party  desiring  sep- 
arate conclusions  of  fact  and  law  to  simply 
maice  the  request  of  the  court  to  make  such 
separate  conclusions  of  fact  and  of  law  upon 
all  points  Involved  in  the  case  material  there- 
to. The  court  should  then  make  such  sepa- 
rate conclusions  of  fact  and  of  law,  and  an- 
nounce them  to  the  counsel  on  both  sides  in 
the  case,  and  give  such  counsel  an  opportu- 
nity to  ask  a  finding  upon  any  further  fact 
or  facts  as  may  be  material  to  the  case;  and 
the  court  should  make  such  further  finding 
as  it  regards  as  material,  or  refuse  to  do  so 
because  it  is  immaterial,  to  which  latter  rul- 
ing a  party  could  except.  It  Is  also  (while 
not  specifically  provided  by  the  statute)  good 
practice  to  make  the  findings  as  direct  and 
specific  as  possible,  and  to  separately  num- 
ber each  finding  of  fact  as  well  as  of  law. 

In  this  case,  In  response  to  the  request  of 
the  counsel,  the  court  filed  nearly  14  pages  of 
closely  typewritten  matter,  which  were  per- 
haps intended  as  findings  or  conclusions  of 
fact.  It  is  Interlarded  with  arguments  and 
statements  not  justified  by  the  evidence  in- 
troduced on  the  trial  of  this  case.  In  fact, 
in  one  Instance  the  court  intimates  that  his 
conclusion  is  based  on  hearing  the  evidence 
on  three  former  trials  as  well  as  on  the  par- 
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ticular  trial  in  question.  The  facts  recited 
In  these  14  pages  could  have  been  much  bet- 
ter presented  In  a  quarter  of  the  space.  Al- 
though so  lengthy,  this  document  does  not 
decide  all  of  the  facts  material  to  the  case, 
or  which  are  justified  by  the  evidence.  Fol- 
lowing these  14  pages  are  something  over  2 
pages  of  conclusions  from  the  evidence. 
Whether  they  are  conclusions  of  law  or  fact 
It  Is  hard  to  determine,  for  they  include  Doth, 
as  well  as  much  argument.  After  the  court 
had  rendered  these  alleged  findings  of  fact 
and  conclusions  of  law,  the  defendants  filed 
their  motion  objecting  to  said  findings,  and 
asking  the  court  to  modify  the  motion,  or 
change  Its  findings  of  fact  and  conclusions  of 
law,  or  prepare  and  file  others,  which  motion 
was  overruled  by  the  court,  and  the  defend- 
ants excepted.  We  think  the  motion  of  the 
defendants  for  separate  conclusions  of  law 
and  of  fact  was  not  compiled  with  as  required 
by  the  statute.  The  object  of  granting  this 
right  to  a  party  is  that  he  may  except  to.  the 
decision  of  the  court  upon  questions  of  law, 
and  may  know  what  facts  the  court  bases 
such  decisions  of  law  upon.  We  think  It  Is 
not  too  much  to  say  that  this  part  of  the 
statute  Is  not  subserved  by  the  alleged  find- 
ings of  fact  and  conclusions  of  law  found  by 
the  court  in  this  case.  It  is  proper  practice 
for  a  trial  court.  In  case  It  apprehends  that 
Its  decision  may  be  misunderstood,  or  from 
mere  choice,  to  prepare  and  file  a  written 
opinion  in  the  case,  and  In  this  opinion  may 
give  the  reasons  pro  and  con  for  deciding 
questions  of  fact,  and  Its  reasons,  and  even 
authorities  for  its  conclusions  of  law.  But 
.  this  opinion  and  these  arguments  should  not 
be  mixed  up  with  the  conclusions  of  law  and 
conclusions  of  fact  so  as  to  become  Indis- 
tinguishable. For  Instance,  a  question  was 
involved  in  this  case  as  to  whether  VIckers 
and  wife  had  a  homestead  of  160  acres  ex- 
empt to  them  when  they  transferred  the 
lands  to  Haxon.  The  findings  of  fact  rela- 
tive to  this  issue  would  be,  first,  whether 
VIckers  and  family  ever  occupied,  the  land  In 
question  as  a  homestead;  If  so,  the  next 
question  would  be  whether  they  vacated  or 
ceased  to  occupy  said  land  as  a  homestead 
before  the  conveyance;  third,  if  they  did 
remove  from  the  land  claimed  as  a  home- 
stead before  the  conveyance,  whether  or  not 
they  had  abandoned  it  as  a  homestead  be- 
fore the  conveyance.  The  conclusions  of  law 
should  be  that  VIckers  was  or  was  not  enti- 
tled to  a  homestead  right  upon  the  land  In 
question  at  the  time  in  question.  Instead  of 
these  brief  findings,  over  a  page  of  typewrit- 
ten matter,  principally  argument,  is  devoted 
to  this  question,  and  there  Is  no  finding 
whether  VIckers  and  family  ever  occupied 
the  land  as  a  homestead  or  whether  they 
had  abandoned  it  If  they  had  a  homestead 
thereon  prior  to  the  conveyance.  There  is  a 
fairly  stated  conclusion  that  VIckers  was  not 
entitled  to  any  claim  of  homestead,  or  any 
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portion  of  the  840  acres  of  land,  at  the  time 
of  the  transfer;  but  this  concltision  Is  not 
separately  stated. 

It  is  with  reluctance  that  we  reverse  this 
case  and  send  it  back  for  retrial  the  fifth 
time.  We  are  not  prepared  to  say  that  the 
court  In  trying  the  case  did  not  arrive  at  the 
right  conclusions,  and  he  seems  to  have  de- 
voted great  labor  to  the  trial,  and  apparent- 
ly with  an  overanxiety  to  be  right  and  to  do 
justice  to  all  parties;  yet  he  practically  de- 
nied to  the  defendants  a  plain  statutory  right 
to  have  the  conclusions  of  fact  and  conclu- 
sions of  law  separately  stated. 

The  Judgment  will  be  reversed.  All  the 
Justices  concurring. 


STATE  V.  INMAN. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

CBIldNAL   LAW— EVIDENCE— ADMISSIBILITT— 
CONSTITUTIONAL  LAW— APPEAL. 

1.  Where  it  appeared  that  statements  of  the 
accused  in  the  presence  of  the  sheriff,  county 
attorney,  and  constable  were  made  after  ac- 
cused was  told  that  he  was  not  compelled  to 
answer,  the  failure  of  the  court  to  submit  to 
the  jury  the  question  whether  the  statements 
had  been  extracted  by  fear  or  induced  by  hope 
was  not  erroneous. 

2.  The  admission  of  statements  made  out  of 
court  by  the  accused  person  is  not  repugnant  to 
section  10  of  the  Bill  of  Rights,  providing  thai 
no  person  shall  be  compelled  to  he  a  witness 
against  himself. 

Appeal  from  District  Court,  Franklin 
County;  O.  A.  Smart,  Judge. 

Otto  Inman  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

Deford  &  Deford,  for  appellant.  C.  C. 
Coleman,  Atty.  Gen.,  Walter  Pleasant,  and 
W.  B.  Pleasant,  for  the  State. 

PER  CURIAM.  1.  There  was  no  testi- 
mony showing  that  the  statements  made  by 
Inman  in  the  presence  of  the  sheriff,  county 
attorney,  and  constable  were  Induced  by 
threats  or  promises.  He  was  told  distinctly 
that  he  was  not  compelled  to  answer.  The 
State  V.  Kornstett,  62  Kan.  221,  61  Pac.  805. 

2.  The  complaint  that  the  court  should 
have  submitted  to  the  Jury  the  question 
whether  luman's  statements  had  been  ex- 
tracted by  fear  or  Induced  by  hope  of  ben- 
efits is  without  merit.  Counsel  for  defend- 
ant asked  that  the  investigation  be  made  in 
the  absence  of  the  Jury,  and  finally  agreed 
that  the  testimony  at  a  former  trial  respect- 
ing the  surroundings  of  defendant  at  the 
time  he  talked  to  the  sheriff  and  others 
should  become  a  part  of  the  record  on  this 
trial,  to  which  the  court  assented.  No  of- 
fer was  made  by  counsel  for  defendant  to 
read  this  testimony  to  the  Jury.  Withhold- 
ing testimony  from  a  Jury  cannot  be  ground 
of  en-or  when  the  testimony  was  not  offered. 

3.  The  contention  tliat  the  admission  in 
evidence  of  statements  made  out  of  court  by 

t  L  See  Criminal  Law,  vol.  14.  Cent.  Dig.  {  1219. 


a  party  on  trial  are  incompetent,  on  the 
theory  that  they  tend  to  make  him  a  witness 
against  himself,  is  without  substance.  Vol- 
untary statements  of  an  accused  person  have 
always  been  received  in  evidence  against 
him.  Section  10  of  the  BUI  of  Rights  is  not 
violated  by  the  admission  of  such  testimony. 
Again,  no  objection  on  constitutional  grounds 
was  made  to  the  testimony  in  the  court  be- 
low. The  trial  court  was  afforded  no  op- 
portunity to  consider  or  pass  on  the  constitu- 
tional question  now  presented. 

Direct  and  circumstantial  evidence,  as  de- 
fined by  the  court  in  its  instructions,  was 
without  prejudice  to  the  defendant  The 
definitions  given  are  sui^orted  by  Jones  on 
Evidence,  vol.  1,  i  5,  and  by  the  language  of 
Chief  Justice  Shaw  in  Commonwealth  r. 
Webster,  5  Cush.  295,  310,  52  Am.  Dec.  711. 
Instruction  Xo.  10  stated  the  rule  of  evidence 
fairly.  The  State  v.  B^irney.  41  Kan.  115, 
21  Pac.  213,  13  Am.  St  Rep.  202. 

We  have  given  consideration  to  the  other 
errors  assigned,  and  find  nothing  to  Justif.v 
a  reversal  of  the  Judgment.  The  case  was 
carefully  tried  on  the  part  of  the  court  be- 
low. The  Instructions  guarded  all  the  rights 
of  the  appellant.  There  was  sufficient  evi- 
dence on  which  the  Jury  might  convict. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


CITY  OP  EUREKA  ▼.  NEVILLE. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

MUNICIPAL    CORPOBATIONS  —  DEFECTIVC    8IDB- 
WALK— PETITION— ALLEGATIONS— VABIARCE. 

1.  In  an  action  against  a  city  for  injuries 
from  a  defective  sidewalk,  an  allegation  of  the 
petition  that  the  sidewalk  was  condemned  by 
ordinance,  while  unnecessary,  as  going  merely  to 
the  question  of  notice  of  the  defect,  was  not 
prejudiciul  to  defendant,  no  proof  being  offered 
to  sustain  the  averment. 

2.  An  allegation  that  plaintiff  in  an  action 
for  injuries  sustained  "bodily  injuries"  was  sus- 
tained by  proof  of  injury  to  her  hands  and 
wrists. 

Error  from  District  Court,  Greenwood 
Countjf.;   G.  P.  Alkman,  Judge. 

Action  by  Anna  E.  Xeville  against  the  dty 
of  Eureka.  From  a  Judgment  in  favor  of 
the  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Howard  J.  Hodgson,  for  plaintiff  In  error. 
Fuller  &  Jackson,  for  defendant  In  error. 

PER  CURIAM.  The  allegation  in  the  pe- 
tition that  the  sidewalk  was  condemned  by 
ordinance  went  to  the  question  of  notice  of 
Its  condition  at  the  time  of  the  accident.  A 
reference  to  the  ordinance  in  the  petition 
was  unnecessary,  but,  as  no  proof  was  of- 
fered to  sustain  the  averment,  we  cannot 
say  that  the  city  was  prejudiced.  That  there 
was  a  variance  between  the  first  instruction 
and  tlie  allegation  of  the  petition  as  to  the 
place   where   the  accident  occurred  is   too 
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tecImlcaL  Instruction  18  vent  to  tbe  ques- 
tion of  notice.  There  'was  some  evidence  to 
Justify  tbe  giving  of  It  Tbe  allegation  that 
plaintiff  below  sustained  bodily  Injuries  was 
sustained  by  proof  of  Injury  to  ber  hands 
and  wrists;  "for  tbe  tMdy  Is  not  one  mem- 
ber, but  many."  1  Cor.  12, 14  We  have  ex- 
amined the  findings  of  tbe  Jury,  and  find  no 
Inconsistencies  sufficient  to  Justify  a  new 
trial. 

Tbe  Judgment  of  tbe  court  below  will  be 
affirmed. 

(70  Kan.  892) 

HOLMES  «t  aL  T.  HOLMES  et  aL 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

■SIAXXS   m   BlinBRT  — STATOXa  ABOUSHma 
SDBVIV0B8HIP— corvetahoi  bx- 

FOBI  STATUTB. 

1.  Until  the  passage  of  the  act  abolishing  sur- 
vivorship estates  in  entirety,  Laws  1S91,  p.  849, 
c.  203,  such  estates  existed,  as  recognued  at 
common  law. 

2.  Laws  1891,  p.  849,  c.  203,  abolishing  sur- 
vivorship estates  in  entirety,  had  no  effect  on  a 
conveyance  to  a  man  and  wife  prior  to  the  stat- 
ute, and  the  snrviving  hnsbana  took  the  whole 
•state. 

Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  between  J.  B.  Holmes  and  others 
and  Charles  E.  Holmes  and  others.  From 
tbe  Judgment  T.  E.  Holmes  and  others  bring 
error.    Affirmed. 

Benson  A  Harris,  for  plaintiffs  in  error. 
Oamble  &  Oostlgan  and  Wm.  H.  Clark,  for 
defendants  in  error. 


PEE  CTJBIAM.  In  1876  a  tract  of  land 
was  conveyed  to  George  C.  Holmes  and  Su- 
san M.  Holmes,  who  were  then  husband  and 
wife.  In  1896,  after  the  act  abolishing  sur- 
vivorship had  been  passed,  Susan  M.  Holmes 
died,  leaving  George  C.  Holmes  surviving 
ber,  and  the  question  has  arisen  whether 
tbe  heirs  of  Susan  M.  Holmes  inherited  any 
interest  in  tbe  land. 

It  is  well  settled  that  until  tbe  passage  of 
tbe  act  abolishing  survivorship,  estates  In 
entirety,  as  recognized  at  tbe  common  law, 
existed  in  Kansas.  Baker  r.  Stewart,  40 
Kan.  442.  18  Pac.  904,  2  L.  R.  A.  434.  10 
Am.  St  Rep.  213;  Sblnn  v.  Shinn,  42  Kan. 
1,  21  Pac.  813,  4  L.  R.  A.  224;  Simons  v.  Mc- 
Laln,  51  Kan.  153,  32  Pac.  919.  The  doctrine 
of  these  cases  is  that  by  virtue  of  tbe  pur- 
chase and  conveyance  each  was  seised  wltli 
an  indivisible  entirety,  each  took  a  present 
vested  estate,  and,  as  each  owned  tbe  whole, 
upon  tbe  death  of  one  tbe  survivor  nec- 
essarily retained  the  exclusive  title  te  the 
land.  Nothing  descended  to  tbe  surviving 
husband,  nor  did  he  acquire  any  new  title  or 
estate  by  the  death  of  his  wife.  He  took  the 
whole  estate  by  tbe  original  conveyance,  and, 
having  outlived  bis  wife,  continued  to  bold 
tbe  entire  estate.    As  tbe  husband  and  wife 


each  held  a  present  vested  estate,  ft  eoold 
not  of  course,  be  devested  by  an  act  of  tbe 
legislature,  and  hence  the  title  of  George  C. 
Holmes,  the  surviving  husband,  was  not  af- 
fected by  chapter  203,  p.  349,  Laws  1891,  the 
act  abolishing  survivorship.  Zomtlein  r. 
Bram,  100  N.  T.  12,  2  N.  B.  888;  Elliott  ▼. 
Nichols,  67  Ky.  502;  Pease  v.  Inhabitants  of 
Whitman  (Mass.)  65  N.  E.  795;  Stilpben  ▼. 
Stllpben.  65  N.  H.  126,  23  AtL  79;  Myers  T. 
Reed  (C.  C.)  17  Fed.  401. 

Language  was  used  In  tbe  opinion  in  Stew- 
art V.  Thomas,  64  Kan.  511,  68  Pac.  70,  witb 
reference  to  the  nature  of  the  estate  in  en- 
tirety, which  has  created  some  doubt  as  to 
tbe  position  of  tbe  court  on  tbe  subject,  buk 
there  was  no  intention  to  overrule  or  modify 
the  former  cases  as  to  tbe  existence  or  char- 
acter of  estates  in  entirety.  The  only  ques- 
tion decided  in  that  case,  as  the  syllabus  of 
the  opinion  shows,  was  that  the  title  of  tbe 
act  of  1891,  abolishing  survivorship,  is  suffi- 
ciently comprehensive  to  Include  estates  in 
entirety.  In  this  case  the  district  court  held 
that  estates  in  entirety  existed  in  Kansas 
prior  to  tbe  act  of  1891,  and  that  such  es- 
tates, when  vested,  could  not  be  divested  by 
subsequent  legislation.  Its  Judgment  is  at- 
firmed. 

(70  Kan.  6M) 
BAIRD  V.  BAIRD.» 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

VXBBAI,    WILL— VAUDITT— IiAST    SICKNESS. 

1.  The  statute  of  ir«Ti«««  provides  that  a  ver- 
bal will  may  tie  made  in  tiie  last  sickness  of  tbe 
testator.  By  this  term  is  not  meant  that  he 
mast  be  In  extremis  or  in  artieulo  mortis,  nor 
is  it  necessary  that  he  l>e  prevented  from  mak- 
ing a  written  will  by  surprise  of  sudden  death. 

2.  The  reaulrement  that  a  verbal  will,  to  be 
valid,  must  be  made  In  the  last  sickness,  is  sat- 
isfied if  the  disease  of  which  the  testator  dies 
has  progressed  to  such  a  point  that  he  expects 
death  at  any  time  and  Is  liable  to  die  therefrom 
at  any  time,  and.  In  view  of  such  expected  death 
and  as  preparatory  thereto,  such  will  is  made, 
and  that  thereafter  death  from  such  sidness 
does  occur. 

3.  A  verba]  will  made  nnder  sndi  eircnmstan- 
oes  Is  not  rendered  invalid  by  tbe  fact  that  there 
had  been  prior  preparatioo  to  make  it.  nor  by 
the  further  tact  taat  sntBcient  time  and  op- 
portunity thereafter  eocnrred  to  make  m  writtoi 
one. 

4.  The  requirement  of  tlie  statute  that  one 
making  a  verbal  will  shall  "call  upon  some  per- 
son present  at  tbe  time  the  testamentary  words 
were  spoken  to  bear  testimony  to  said  disposi- 
tion as  his  will"  Is  satisfied  where  the  testator 
said  to  those  standing  near,  "I  want  you  to  see 
that  it  [referring  to  tlie  verbal  will]  la  carried 
eat  the  way  I  want  it  to  be." 

(SylUbos  fagr  the  Cvatti 

Error  from  District  Omn^  Lyoa  Ooanty; 
Dennis  Madden,  Judge. 

Action  between  Alexander  P.  Balrd  and 
James  Balrd,  contesting  the  verbal  will  of 
J.  H.  Balrd.  From  a  Judgment  holding  the 
will  void,  Alexander  P.  Baird  brings  error. 
Reversed. 

f  L  See  WIIU.  VOL  «,  Cmit.  Dig.  I  «!, 
4Ub««rliis  denied  Vebruarr  t,  1M6. 
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Grayes  &  Hamer,  Buck  &  Spencer,  and 
W.  T.  McCarty,  for  plaintiff  In  error.  J.  G. 
Hutchison  and  Kellogg  &  Madden  (H.  Clay 
Homer,  of  counsel),  for  defendant  In  error. 

CUNNINGHAM,  J.  This  was  an  action. 
In  the  district  court  of  Lyon  county,  to  con- 
test the  verbal  will  of  J.  Hardin  Balrd, 
which  bad  been  admitted  to  probate  in  that 
county.  The  issues  were  tried  by  the  Judge, 
who  announced  his  findings  of  fact  and  con- 
clusions of  law  as  follows: 

"Findings  of  Fact 

"(1)  That  prior  to  March  1,  1003,  J.  Har- 
din Baird,  a  resident  of  Lyon  county,  Kan., 
and  an  unmarried  man,  became  sick  of 
nervous  prostration  at  his  home  In  Emporia, 
Lyon  county,  Kan.,  and  was  afterwards  tak- 
en to  the  residence  of  T.  L.  McDill,  In  said 
Emporia,  Lyon  county,  Kan.,  which  sickness 
continued  through  intermittent  stages  of  bet- 
ter and  worse  lujtil  his  death,  at  the  place 
last  mentioned,  on  the  IGth  day  of  April, 
1903.  That  deceased  expected  the  approach 
of  death  at  any  time  during  his  Illness,  and 
was  liable  to  die  at  any  time;  that  there 
was  no  reasonable  apprehension,  nor  did  the 
deceased  apprehend  death  was  to  immediate- 
ly follow  his  act  in  making  the  alleged  ver- 
bal will,  hereinafter  mentioned. 

"(2)  That  on  the  Slst  day  of  March,  1903, 
at  the  place  aforesaid.  Dr.  Charles  Gardiner, 
one  of  his  attending  physicians,  in  the  pres- 
ence of  said  J.  Hardin  Baird,  read  a  writ- 
ten memorandum  to  him,  of  which  the  fol- 
lowing is  substantially  a  copy: 

"I,  J.  Hardin  Baird,  do  make  known  that 
It  Is  my  desire  and  will,  when  the  proper 
time  comes,  that  the  following  named  per- 
sons shall  have  out  of  my  estate  the  amounts 
hereinafter  mentioned. 

"1.  To  Mrs.  Mary  Baird  Huntslnger,  of 
PlnckneyvlUe,  111.,  twelve  thousand  dollars, 
and  the  silver  and  china  left  by  Emma 
Baird,  and  the  right  to  choose  any  and  every- 
thing in  the  way  of  household  goods  In  the 
room  In  the  second  story  of  the  business 
house  on  Sixth  avenue  and  Merchant  street, 
Emporia,  Kansas. 

"2.  To  T.  L.  McDIll,  of  Emporia,  Kansas, 
the  sum  of  ten  thousand  dollars. 

"3.  To  Porter  Baird,  of  Perry  county.  111., 
the  sum  of  ten  thousand  dollars  and  my 
watch. 

"4.  To  Ida  Wallace,  of  Perry  county,  IH., 
the  sum  of  seven  thousand  dollars  and 
Emma  Balrd's  watch. 

"5.  To  Mrs.  Mary  Baird  Huntsinger's 
youngest  brother,  the  watch  of  James  Baird, 
deceased,  and  seven  thousand  dollars. 

"6.  To  Mrs.  Martha  Dickey,  of  Coulter- 
Tille,  111.,  the  nine  hundred  dollars  loaned 
to  her  on  mortgage. 

"7.  To  Hardin  Baird  McDIll,  son  of  T. 
I/.  McDIU,  twenty-five  dollars. 

"And  that  Howard  Dunlap  of  Emporia,  be 
my  executor. 


"(3)  That  tbe  said  memorandum  was  read, 
item  by  item,  by  said  Dr.  Gardiner  to  said 
J.  Hardin  Baird,  and  said  J.  Hardin  Baird 
assented  to  each  Item  by  nodding  his  head 
in  assent  thereto.  The  deceased  was  not 
able  to  sign  paper  with  a  pen,  because  of 
the  partial  paralysis  of  bis  arms. 

"(4)  That  at  the  time  there  were  several 
persons  present  and  beard  the  reading  of 
such  memorandum,  and  witnessed  the  as- 
sent of  J.  Hardin  Baird  thereto.  That 
among  those  persons,  under  tbe  circum- 
stances stated,  were  Charles  Gardiner,  J.  J. 
Wright,  Mrs.  Mai-y  A.  Roberts,  Howard 
Dunlap,  Mrs.  T.  L.  McDIll,  and  W.  T.  Mc- 
Cart}',  an  attorney  at  law. 

"(5)  That  after  the  same  was  read  by 
the  said  Dr.  Gardiner  and  its  provisions  ap- 
proved by  said  J.  Hardin  Baird,  said  J. 
Hardin  Bnird  uttered  audibly,  in  the  hearing 
of  said  persons,  the  following  words  concern- 
ing said  memorandum  and  its  provisions,  ad- 
dressed to  said  persons,  each  and  all:  'I 
want  you  to  see  that  It  la  carried  out  the 
way  I  want  it  to  be.' 

"(G)  That  the  said  memorandum  had  been 
theretofore  prepared  by  the  deceased  him- 
self and  handed  to  said  Dr.  Gardiner;  that 
the  same  was  not  signed  by  the  deceased, 
nor  did  he  request  any  person  to  sign  the 
same  for  him,  nor  was  the  same  subscribed 
by  any  person  as  a  witness. 

"(7)  That  the  formed  purpose  of  tbe  de- 
ceased was  to  make  a  verbal  and  not  a  writ- 
ten will,  and  be  believed  tbe  memorandum 
unsigned  was  Bufflcient  to  carry  out  his  pur- 
pose. 

"(8)  That  within  ten  days  after  the  said 
31st  day  of  March,  1903,  tbe  words  sub- 
stantially contained  In  said  memorandum 
were  reduced  to  writing  and  subscribed  by 
two  competent,  disinterested  witnesses,  to 
wit.  Dr.  Charles  Gardiner  and  Mrs.  Mary  A. 
Boberts,  and  tbe  same  was,  after  tbe  deatb 
of  the  deceased,  admitted  to  probate  by  tlie 
probate  court  of  Lyon  county,  Kan.,  as  tbe 
verbal  will  and  testament  of  tbe  said  J. 
Hardin  Baird. 

"(9)  That  at  tbe  time  said  memorandum 
was  read  to  said  J.  Hardin  Baird  be  was  of 
sound  mind  and  disposing  memory,  and  was 
under  no  resti'aint  or  undue  Influence,  and 
continued  so  until  the  time  of  his  death. 

"(10)  That  the  relationship  and  kinship  of 
the  parties  hereto  to  said  J.  Hardin  Baird 
Is  as  alleged  in  the  petition  of  tbe  plaintiff 
herein,  which  is  hereby  adopted  and  made 
a  part  of  this  finding. 

"(11)  That  Mrs.  Mary  Baird  Huntslnger, 
nominated  In  tbe  alleged  verbal  will,  Is  a 
first  cousin  to  tbe  deceased;  that  T.  L.  Mc- 
DIll is  a  second  cousin;  that  Porter  Baird 
is  a  first  cousin;  that  Ida  Wallace  Is  a  first 
cousin;  that  Mrs.  Martha  Dickey  is  a  first 
cousin;  tliat  the  youngest  brother  of  Mrs. 
Mary  Baird  Huntslnger  Is  a  first  cousin; 
that  Hardin  Baird  McDUl,  8(»1  of  T.  L.  Mc- 
Dill, is  a  third  cousin. 
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"ti)  That  the  memorandam  and  alleged 
teatamentary  words,  contained  therein  read 
to  the  deceaaed  and  assented  to  bj  him,  is 
not  a  written  will,  because  not  signed  by 
him,  and  not  signed  by  any  person  for  him 
at  his  express  direction,  and  becaase  not  at- 
tested by  two  witnesses. 

"(2)  That  the  said  memorandnm  and  al- 
leged testamentary  words  contained  therein 
Is  not  a  verbal  will  tor  the  following  rea- 
sons: (1)  That  at  the  time  of  the  uttering 
of  the  same  the  deceased  was  not  In  his  last 
sickness  within  the  meaning  of  the  law. 
'Last  sickness,'  within  the  meaning  of  the 
law's  technical  definition,  means  that  the 
party  must  be  In  extremis,  or  In  articulo 
mortis.  The  deceased  was  not  at  the  time 
prevented  by  surprise  of  sudden  death  from 
executing  a  written  will,  and  could  have 
done  so  up  to  the  date  of  his  death. 

"&)  That  the  words  spoken  by  the  deceas- 
od  do  not  show  that  he  called  upon  some 
person  present  at  the  time  of  the  assent  to 
the  memorandum  to  bear  testimony  of  his 
disposition  therein. 

"(4)  That  the  heirs  at  law  of  the  deceased, 
aa  set  out  In  the  petition  of  the  plaintiffs, 
are  entitled  to  inherit  his  property,  and  are 
entitled  to  recover  in  this  suit 

"(5)  That  said  alleged  verbal  will  la  void 
and  of  no  ettect  In  law." 

There  was  little  contradiction  In  the  evi- 
dence, and  these  findings  of  fact  might  well 
be  somewhat  amplified  In  this  statement  by 
saying  that  It  farther  appears  that  Mr.  Baird, 
before,  at,  and  after  the  time  of  the  nun- 
cupation, was  thoroughly  Impressed  with  the 
Idea  that  his  death  was  near  at  band,  as  he 
bad  settled  up  his  business  and  made  ar- 
rangements about  his  funeral  and  burial, 
and  had  given  directions  as  to  gravestones. 
He  had  also  frequently  conversed  with  his 
spiritual  adviser  and  others  as  to  his  prep- 
aration for  death  and  his  condition  after 
death.  His  physical  condition  was  such  as 
to  make  him  almost  helpless  during  this 
time,  and  to  render  his  death  a  probable  and 
expected  event  both  to  himself,  his  friends, 
and  his  medical  attendants.  Two  questions 
arise  upon  these  facts;  First,  what  is  the 
meaning  of  the  term  "last  sickness,"  in  the 
statute  permitting  the  making  of  verbal  wills 
— should  it  receive  such  a  construction  as 
will  cover  the  present  case,  or  must  it  have 
the  narrower  meaning  given  by  the  court 
below?  Second,  were  the  words  used  by 
the  deceased  at  the  time  of  the  making  of 
the  will  sofflclent  under  the  statute,  to  call 
the  attention  of  those  present  to  bear  testi- 
mony to  the  disposition  which  he  was  mak- 
ing of  bis  property  as  his  will?  Both  of 
these  questions  were  decided  by  the  court 
below  adversely  to  the  contention  of  the 
plaintiffs  In  error,  who  were  the  beneficia- 
ries under  the  will;  the  court  holding  the 
verbal  will  void,  both  because  not  made  "In 
tba  last  sickness,"  and  because  the  attention 


of  the  witnesses  was  not  challenged  by  a 
sufficient  rogatlo  testium.  They  are  now 
here  seeking  to  reverse  this  ruling. 

The  language  of  the  statute  involved  (sec- 
tion 69  of  the  wills  act;  section  8007,  Gen. 
St.  1001)  reads  as  follows:  "▲  verbal  will 
made  In  the  last  sickness  shall  be  valid  In 
respect  to  personal  estate,  if  reduced  to  writ- 
ing and  subscribed  by  two  competent  dis- 
interested witnesses  witiiin  ten  days  after 
the  speaking  of  the  testamentary  words,  and 
if  It  be  proved  by  said  witnesses  that  the 
testator  was  of  sound  mind  and  memory 
and  not  under  any  restraint,  and  called  upon 
some  person  present  at  the  time  the  testa- 
mentary words  were  spoken  to  bear  testi- 
mony to  said  disposition  as  his  will." 

Addressing  ourselves  to  the  first  question, 
we  call  attention  explicitly  to  the  condition 
of  the  deceased  at  the  time  of  the  alleged 
nuncupation,  as  shown  by  the  findings  and 
facts.  First,  he  was  In  his  last  sickness; 
that  Is,  he  died  17  days  thereafter  of  the 
disease  with  which  he  was  at  the  time  af- 
flicted. Second,  at  that  time  be  expected 
his  death  to  occur  at  any  time,  and  had  no 
hope  of  recovery.  Third,  the  will  was  made 
in  view  of  this  expected  death,  and  as  a 
provision  therefor.  Fourth,  be  was  at  the 
time  weak  physically,  unable  to  sign  his 
own  name,  and  was  liable  to  die  at  any 
time,  although  death  was  not  immediately 
apprehended  by  him,  and  did  not  Immediate- 
ly follow.  Do  these  facts  constitute  "last 
sickness,"  within  the  meaning  of  the  stat- 
ute, or  is  the  court's  definition  of  that  term 
as  found  In  his  conclusion  No.  2  correct? 
That  Is,  must  the  party  be  in  extremis  or 
In  articulo  mortis,  and  must  the  deceased 
be  prevented  by  surprise  of  sudden  death 
from  executing  a  written  will.  In  order  to 
execute  a  valid  verbal  one?  The  first  and 
most  Influential  case  upon  this  question  is 
that  of  Prince  v.  Hazelton,  20  Johns.  (N.  Y.) 
502,  11  Am.  Dec.  307.  This  was  a  case  de- 
cided by  Chancellor  Kent  in  1822,  who,  after 
having  disposed  of  the  case  upon  Its  merits 
by  holding  that  the  will  In  question  was  not 
entitled  to  probate  because  It  was  the  pro- 
duction of  fraud  and  perjury,  went  on  to 
farther  discuss  the  question  here  involved 
as  to  the  meaning  of  the  term  "last  sick- 
ness," and  therefrom  deduced  the  rule  "that 
a  nuncupative  will  is  not  good  unless  It  be 
made  by  a  testator  when  he  Is  In  extremis, 
or  overtaken  by  sudden  and  violent  sick- 
ness, and  has  not  time  or  opportimlty  to 
make  a  written  will."  With  him  In  this 
conclusion  concurred  Spencer,  C.  J.,  Piatt, 
J.,  and  a  majority  of  the  Senators.  Dissent- 
ing therefrom  was  Woodworth,  J.,  and  a 
minority  of  Senators.  This  construction  has 
been  followed  by  the  Supreme  Courts  in  the 
states  of  Virginia,  Pennsylvania,  Maryland, 
Georgia,  Mississippi,  and  New  Jersey. 
Reese  v.  Hawthorn,  10  Grat.  648;  In  re 
Yamall's  Will.  4  Rawie,  46,  26  Am.  Dec.  115; 
Boyer  t.  Frick,  4  Watts  A  &  8o7;  In  re  Co- 
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naughton'8  Will,  11  Pa.  Co.  Ct.  K.  460;  In 
re  Rutt'a  Estate,  200  Pa.  549,  50  Atl.  171; 
Wiley's  Estate,  187  Pa.  82.  40  Atl.  980. 
67  Aiu.  St  Rep.  569;  O'Xelll  v.  Smith, 
33  Md.  569;  Hammett  t.  Stianks,  41  Md. 
201:  Ellington  v.  Dlllard,  42  Ga.  361;  Scalfe 
V.  Emmons,  84  Ga.  619,  10  S.  E.  1097,  20 
Am.  St.  Rep.  383;  Bellamy  v.  Peeler,  96 
Ga.  467,  23  S.  E.  387;  Sadler  v.  Sadler,  60 
Miss.  257;  Carroll  v.  Bonham,  42  N.  J.  Eq. 
025,  9  Atl.  371.  Following  these  cases,  most 
of  the  text-writers  have  announced  the  same 
rule.  A  contrary  view  has  been  taken  by 
the  Supreme  Courts  of  Alabama,  Tennessee, 
and  Illinois.  Johnson  v.  Glasscock,  2  Ala. 
218;  Nolan  v.  Gardner,  7  Heisk.  215;  Har- 
rington V.  Stees,  82  111.  50,  25  Am.  Rep.  290. 
The  last  cases  will  be  considered  at  greater 
length  hereinafter. 

Light  is  sought  to  be  thrown  upon  the 
question  by  consideration  of  the  common 
law,  and  quite  an  elaborate  discussion  of  this 
question  is  found  both  in  the  opinion  of 
Chancellor  Kent,  in  Prince  v.  Hazelton,  and 
in  the  case  of  Johnson  v.  Glasscock,  which 
was  decided  in  1841.  We  do  not  think  it  of 
great  moment  to  go  into  the  details  of  this 
discussion.  It  will  be  sufficient  to  remark 
that  in  the  earlier  stages  of  the  common 
law,  at  least,  verbal  wills  made  by  any  com- 
petent person  at  any  time  while  in  the  best 
of  health  were  recognized  as  valid;  but  a 
gross  and  palpable  fraud  having  been  brought 
to  light  in  the  case  of  Coles  v.  Mordaunt,  4 
Vesey,  190,  caused  the  passage  by  Parlia- 
ment, In  the  twenty-ninth  year  of  Charles 
the  Second,  of  an  act  restricting  the  right  to 
make  such  wills  to  those  while  in  their  last 
sickness.  We  are  not  disposed  to  give  much 
weight  to  these  considerations.  Although  we 
may  remark  that  as  the  right  to  make  a  ver- 
bal will  would  exist  with  little,  if  any,  re- 
striction in  the  absence  of  statute,  we  must 
view  the  statute  as  restrictive  rather  than 
permissive,  and  hence  to  be  carried  no  far- 
ther than  a  reasonable  interpretation  its 
terms  require.  It  is  true  that  the  statutes 
of  perhaps  most  of  the  states  of  the  Union 
have  limited  the  right  to  make  verbal  wills 
within  much  narrower  iMunds  than  does 
ours,  and  it  is  further  true  that  in  some  of 
the  states  that  right  has  been  denied  under 
most  circumstances;  still  the  question  that 
remains  for  us  is,  what  interpretation  must 
be  placed  upon  our  own  statute?  It  is  sure 
that  the  right  to  make  verbal  wills  yet  re- 
mains under  the  terms  of  our  statute,  and 
we  are  not  warranted  in  emasculating  that 
statute  by  an  Interpretation  which  shall  re- 
strict the  making  of  such  wills  within  so 
narrow  compass  as  practically  to  deny  the 
right,  but  the  rather  must  we  adopt  such  con- 
struction as  shall  be  fairly  reasonable  and 
just,  so  as  to  carry  out  and  effectuate,  un- 
der the  ordinary  and  to  be  expected  circum- 
stances, the  purpose  of  the  Legislature  in  au- 
thorizing the  execution  of  such  wills.  While 
It  may  be  true  that  their  execution  is  not  to 


be  encouraged,  It  Is  also  true  that  the  law 
must  be  reasonably  interpreted  and  adminis- 
tered to  permit  the  exercise  of  the  right 
therein  granted.  The  inquiry  then  is,  as  a 
practical  proposition,  how  shall  the  phrase, 
"in  the  last  sickness,"  be  construed?  It 
must  mean  that  the  nuncupation  must  be 
had  at  some  time  during  the  progress  of  the 
sickness  from  which  the  nuncupator  finally 
died.  If  he  should  recover  from  the  sickness 
which  he  had  when  he  spoke  the  words,  the 
nuncupation  would  be  void.  We  think  that  It 
is  equally  clear  that  the  term  should  not  be 
construed  to  cover  a  period  of  long  duration, 
or  make  valid  a  will  pronounced  at  a  time 
when  the  testator  was  neither  lb  danger  of 
approaching  death  nor  expecting  death  with- 
in a  short  time.  In  one  view,  "in  the  last 
sickness"  might  be  construed  to  mean  all  of 
that  period  during  which  the  deceased  was  In 
any  way  atllicted  with  the  disease  which 
fiually  terminated  fatally,  but  this  construc- 
tion does  not  recommend  itself,  for  perhaps, 
actually  considered,  the  seeds  of  the  fatal 
disease  were  carried  even  from  the  cradle. 
In  another  view,  "In  the  last  sickness"  may 
be  interpreted  as  the  last  end  of  the  fatal 
sickness,  because  it  is  of  the  augmented 
force  of  accumulating  disease  that  finally 
and  lastly  the  diseased  one  is  removed.  We 
thiuk  this  latter  interpretation,  which  is  the 
one  insisted  upon  by  the  defendants  In  er- 
ror, and  apparently  adopted  by  the  court 
below,  equally  unreasonable  and  untenable. 
B'or,  if  this  shall  be  adopted,  we  are  left 
without  any  guide  whatever.  "Last  sick- 
ness," In  this  view,  must  mean  the  last  ex- 
piring breath,  the  condition  that  immediately 
antedates  dissolution — that  condition  indi- 
cated by  the  court  below  in  its  second  conclu- 
sion of  law  as  in  extremis  or  In  articulo  mor- 
tis, or  being  surprised  by  sudden  death.  If 
we  adopt  this  construction,  then  we  prac- 
tically deny  the  right  to  make  a  verbal  will; 
for  if  a  testator  must  wait  until  he  is  in 
articulo  mortis,  then  be  may  have  lost  testa- 
mentary capacity,  and  when  he  has  lost  tes- 
tamentary capacity  he  cannot  make  a  will. 
At  best,  the  question  of  the  validity  of  the 
will  because  made  too  soon,  or  of  testa- 
mentary capacity  because  made  too  late, 
would  be  the  occasion  of  serious  conflict  In 
every  case.  We  cannot  believe  that  either 
of  these  extreme  claims  are  founded  in  rea- 
son, but  rather  prefer  to  hold  that  the  proper 
interpretation  of  the  statute  is  that,  where 
the  "last  sickness"  of  one  has  progressed  to 
such  a  point  that  the  deceased  expects  death 
at  any  time  and  is  liable  to  die  at  any  time, 
and  In  view  of  Its  occurrence,  and  as  prepara- 
tory thereto,  a  verbal  will  is  made,  and  he 
does  thereafter  die  of  such  disease,  such  will 
is  valid,  and  is  "made  in  the  last  sickness"; 
that  neither  prior  preparation  to  make  such 
verbal  will,  nor  opportunity  to  make  a  writ- 
ten will  at  the  time  or  thereafter,  would  nec- 
essarily be  determinative  against  the  validity 
of  the  nuncupation. 
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In  tbe  case  of  Jobuson  v.  Glasscock,  supra, 
the  court,  as  Its  conclusion,  bolds:  "If  a 
person  In  bis  last  Illness — tbe  sickness  of 
wbicb  he  subsequently  dies — impressed  with 
tbe  probability  of  approaching  death,  delib- 
erately makes  bis  will  conforming  to  tbe 
statute,  we  do  not  feel  authorized  to  say 
that  It  'Will  be  invalid  because  in  point  of 
fact  he  had  time  and  opportunity  to  reduce 
it  to  wriUng." 

In  tbe  case  of  Nolan  t.  Gardner,  supra, 
after  speaking  of  tbe  words  of  their  statute, 
which  in  substance  is  such  as  Is  ours,  the 
court  said:  "It  Is  Important  to  bear  in  mind 
that  the  power  to  make  a  nuncupative  will 
is  not  derived  from  this  statute.  The  power 
existed  independently  of  the  statute.  The 
statute  only  places  limitations  and  restric- 
tions upon  that  power,  and  these  restrictions 
will  not  be  held  to  go  any  further  than  the 
plain  and  natural  Import  of  the  language  will 
justify.  Tbe  only  requirement  of  tbe  statute 
in  this  regard  is  that  the  will  shall  be  made 
'in  the  last  sickness  of  the  testator';  but  by 
the  construction  given  to  it  by  the  court  be- 
low, the  sickness  must  be  a  sudden  and  vio- 
lent one,  and  must  progress  so  rapidly  to  a 
fatal  termination  as  to  make  it  impracticable 
to  make  a  written  will,  or  it  must  affirmative- 
ly appear  that  the  means  or  facilities  for  re- 
ducing the  will  to  writing  were  not  at  hand. 
Surely  this  Is  adding  to  tbe  statute  require- 
ments not  to  be  gathered  from  any  fair  con- 
struction of  the  language  used,  and  such  as 
would  practically  In  most  cases  defeat  wills 
of  this  character." 

In  Harrington  v.  Stees,  supra,  it  was  held: 
"It  is  contended,  first,  that  this  will  was  not 
made  'in  tbe  time  of  tbe  last  sickness'  of  de- 
ceased, in  tbe  sense  in  which  the  words  are 
used  in  the  statute.  It  is  strenuously  insist- 
ed that  such  a  will,  to  be  valid,  must  have 
been  made  In  extremis,  or  when  the  testator 
Is  overtaken  by  sudden  and  violent  sickness, 
and  has  not  time  or  opportunity  to  make  a 
written  will.  At  common  law  it  was  not 
essential  to  the  validity  of  a  nuncupative 
will  that  tbe  testator  should  have  been  ill  at 
all.  The  statute  is,  in  this  regard,  a  limita- 
tion of  the  common-law  powers.  The  words 
*ln  the  time  of  the  last  sickness'  had  no  tech- 
nical signification  at  the  time  of  the  pas- 
sage of  the  statute.  These  words  must  be 
taken  in  their  ordinary  signification.  The 
courts  have  no  power  to  take  from  or  add 
to  the  statute.  It  is  their  duty  to  carry  out 
the  will  of  the  Legislature  as  found  in  the 
word  of  the  statute,  and  the  necessary  and 
reasonable  implications  arising  from  these 
words.  The  statute  requires  it  to  be  proven 
that  the  will  was  made  'in  the  last  sickness.' 
It  is  a  reasonable  and  necessary  Implication 
that  It  must  also  appear  that  the  testator, 
at  the  time  of  making  the  will,  supposed  that 
bis  then  sickness  would  prove  his  last  sick- 
ness; in  other  words,  that  he  should  be  im- 
pressed with  the  probability  that  he  would 
never  recover."     The  law  being  distinctly 


stated  in  the  syllabus  In  that  case  as  fol- 
lows: "A  statute  provided  that  a  nuncupa- 
tive will  must  be  made  'in  the  time  of  the 
last  sickness'  of  the  testator.  Where  one  in 
his  last  illness,  believing  it  would  probably 
result  in  death,  but  not  without  hope  of  re- 
covery, executed  his  will  as  required  by  tbe 
statute,  held  not  Invalid  because  be  may 
have  had  time  and  opportunity  to  reduce  It 
to  writing."  From  this  conclusion,  however. 
Chief  Justice  Breese  dissented. 

There  Is  not  a  little  show  of  reason  in  the 
proposition,  made  by  plaintiff  In  error,  that 
the  statute  under  which  tbe  leading  case  of 
Prince  v.  Hazelton  was  made  requires  a 
much  stricter  construction  than  does  ours,  for 
In  several  particulars  that  statute  seems  to 
restrict  the  right  to  make  a  verbal  will  to 
much  narrower  limits  than  does  ours.  We 
are  not,  however,  placing  our  conclusion  up- 
on any  finespun  or  even  obvious  distinction 
of  this  cliaracter. 

Attorneys  for  defendant  in  error  Insist 
that  we  must  here  apply  the  rule  of  inter- 
pretation found  in  our  statute  (section  7342, 
Gen.  St.  1901),  where  It  is  provided  that 
"technical  words  and  phrases,  and  such  oth- 
ers as  may  have  acquired  a  particular  and  an 
appropriate  meaning  in  law,  shall  be  con- 
strued according  to  such  peculiar  and  ap- 
propriate meaning,"  claiming  that  tbe  words 
"in  tbe  last  sickness"  have  acquired  such 
peculiar  and  appropriate  meaning.  In  tbis 
we  do  not  agree  with  them.  It  can  hardly 
be  held  that,  where  courts  of  so  high  au- 
thority have  so  radically  disagreed  in  the 
meaning  to  be  attached  to  these  words,  the 
Legislature  used  them  In  the  sense  attributed 
to  them  by  one  court  rather  than  that  given 
them  by  another. 

Second.  Turning  now  to  a  consideration  of 
the  second  question  Involved,  was  there  a 
sufficient  rogatio  testium?  The  words  per- 
forming this  function  were:  "I  want  you 
to  see  that  It  [referring  to  tbe  verbal  will] 
is  carried  out  the  way  I  want  It  to  be."  The 
requirement  of  the  statute  is  that  the  testa- 
tor shall  call  "upon  some  person  present  at 
the  time  the  testamentary  words  were  spok- 
en to  bear  testimony  to  said  disposition  as 
his  will."  This  provision  of  tbe  statute  must 
be  substantially  complied  with  in  order  that 
the  will  shall  be  valid;  It  Is  not  necessary 
that  the  exact  words  of  the  statute  be  used 
by  the  testator.  The  rule  is  well  stated  In  a 
note  to  the  case  of  Wiley's  Estate,  67  Am. 
St.  Hep.  577,  where  It  Is  said:  "It  is  not  ab- 
solutely essential  to  the  validity  of  the  will 
that  the  testator  should  use  the  exact  words 
of  the  statute  in  requesting  the  persons  pres- 
ent to  bear  witness  that  such  Is  his  will;  It  is 
sufficient  if  such  desire  Is  clearly  and  un- 
equivocally manifested  by  the  testator;  but 
It  Is  Indispensable  that  he  should  expressly 
desire  those  present  to  bear  witness  that  the 
words  then  expressed  were  his  last  will,  or 
that  he  would  say  or  do  something  equiva- 
lent to  an  express  request.    But  any  form 
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of  expression,  however  Imperfectly  uttered, 
80  that  It  clearly  conveys  to  tUe  minds  of 
those  to  whom  it  is  addressed  the  idea  that 
he  desires  them  or  some  of  them  to  bear  wit- 
ness to  the  disposition  that  he  is  then  malc- 
Ing  of  his  property,  is  sufficient."  In  Weir 
V.  Chidester,  63  111.  433,  the  court  said:  "Any 
words  that  express  a  clear  intention  to  give 
the  estate  to  a  certain  person  will  be  suffi- 
cient to  pass  the  property,  nor  is  it  neces- 
sary that  the  testator  shall  call  upon  the  per- 
sons present  by  name  to  t)ecome  witnesses. 
Any  form  of  expression,  however  Imperfectly 
uttered,  so  that  it  conveys  to  the  minds  of 
those  to  w^hom  it  is  addressed  the  idea  that 
be  desires  them  or  some  one  of  them  to 
bear  witness  to  the  disposition  he  is  making 
of  his  property,  will  be  deemed  a  compliance 
with  the  statute  in  this  regard."  In  Brad- 
ford V.  Glower,  60  III.  App.  5a,  the  words, 
"You  all  know  now  what  I  want  done;  that 
is  all  I  have  got  to  say" — was  held  to  be  a 
sufficient  calling  upon  witnesses  to  bear  wit- 
ness to  the  disposition  the  testator  was  mak- 
ing. See,  also,  Owens'  Appeal,  37  Wis.  68; 
Will  of  Hebden,  20  N.  J.  Eq.  478;  Bradford 
v.  Glower,  00  111.  App.  55;  Estate  of  Gross- 
man, 75  111.  App.  224.  It  Is  clear  from  the 
undisputed  evidence  that  the  bystanders  thus 
addressed  well  knew  what  the  deceased  was 
doing,  that  they  understood  his  purpose  and 
desire  in  the  entire  transaction,  and  tliat  by 
the  words  used  they  were  to  become  witness- 
es thereto.  We  think  the  court  was  in  error 
in  concluding  that  there  was  not  a  sufficient 
rogatlo  testlum  to  satisfy  the  statute. 

On  the  whole  case,  under  the  findings  of 
fact,  sustained  and  amply  supported  by  the 
evidence  as  they  are,  we  are  of  the  opinion 
that  the  nuncupative  will  of  J.  Hardin  Balrd 
was  executed  under  such  circumstances  and 
with  such  formalities  as,  by  the  provisions  of 
our  statute,  make  it  a  valid  nuncupative  de- 
vise. We  therefore  direct  the  reversal  of 
the  judgment  of  the  court  below,  and  further 
direct  that  Judgment  be  entered  for  the  de- 
fendants below,  sustaining  the  probate  of 
said  will.    All  the  Justices  concurring. 


McNEIL  V.  MULLIN. 
(Supreme  Court  of  Kansas,    Jan.  7,  1905.) 

ASSAULT— ACTION    FOR    DAMAGES— CONSENT    TO 
FIGHT. 

1.  Damaf^es  resulting  from  injuries  received 
in  a  mutual  combat  may  be  recovered  under  the 
allegations  of  a  petition  in  the  usual  form  for 
an  assault  and  battery. 

2.  If  parties  fight  by  mutual  consent,  the  ag- 
gressions  are  mutual,  and  the  circumstance  of 
who  committed  the  first  act  of  violence  is  not 
material  in  an  action  by  either  party  to  recover 
damages  for  the  injuries  he  received  in  the  figiit. 

3.  Consent  to  engage  in  mutual  combat  may 
be  inferred  from  oircumstaDces. 

4.  If  the  conduct  of  the  parties  to  a  mutual 
combat  constitute  a  breach  of  the  criminal  law, 
the  consent  of  either  one  to  participate  in  the 
m^i^e  does  not  deprive  him  of  his  civil  remedy 
against  the  other,  and  each  contestant  may  re- 


cover from  the  other  all  damages  resulting  from 
injuries  he  received  in  the  fight. 
(Syllabus  by  the  Court.) 

Error  from  District  Ctonrt,  Clay  County; 
Sam  Kimble,  Judge. 

Action  by  Edward  McNeil  against  Fred 
Mullin.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Kcversed. 

F.  P.  Harkness,  Geo.  I/.  Davis,  and  R.  0. 
Miller,  for  plaintiff  in  error.  Coleman  & 
Williams,  for  defendant  In  error. 

BURCH,  J.  The  plaintiff  sued  the  de- 
fendant for  damages  resulting  from  Injuries 
inflicted  in  a  fight.  The  petlUon  was  in  the 
ordinary  form  for  an  assault  and  battery. 
Involving  a  mayhem.  The  answer  pleaded 
Justification.  The  evidence  given  at  the  trial 
indicates  that  insulting  words  were  followed 
by  a  mutual  stripping  of  hats  and  coats, 
a  movement  of  the  defendant  toward  the 
plaintiff  in  an  angry  manner,  mutual  chal- 
lenges of  each  to  whip  the  other,  a  state- 
ment by  the  defendant  that  it  would  not  cost 
the  plaintiff  a  penny  to  whip  him,  a  reply  by 
the  defendant  that  he  was  no  more  afraid  of 
a  dollar  than  the  plaintiff,  much  vile  talk, 
and  then  a  voluntary  separation.  Imme- 
diately afterward,  as  the  parties  were  going 
In  the  same  direction  along  a  public  street, 
the  quarrel  was  renewed.  The  defendant 
stopped,  alighted  from  his  buggy,  tied  his 
horse  by  the  roadside,  and  removed  his  hat 
and  coat.  The  plaintiff  stopped  bis  team, 
left  his  buggy,  and  removed  his  hat  and  coat 
The  plaintiff  says  the  defendant  approached 
him  in  a  threatening  attitude,  and  that  as 
soon  as  they  were  near  enough  they  clinched 
and  fell.  Other  testimony  is  to  the  effect 
that  they  clinched  before  any  blow  was 
struck.  The  defendant  says  the  plaintiff 
struck  him  as  soon  as  he  could  be  reached, 
thereby  delivering  the  technical  '"first  blow" 
of  the  altercation,  and  bis  testimony  is  cor- 
roborated in  this  respect.  The  succeeding 
conduct  of  the  parties  was  characterized  by 
perfect  freedom  from  all  hampering  conven- 
tionalities. 

Special  attention  was  called  to  the  ques- 
tion of  an  agreement  to  fight  by  interroga- 
tories propounded  in  the  course  of  the  intro- 
duction of  the  Lvidence,  and  special  requests 
were  duly  made  to  the  court  by  the  plaintiff 
for  instructions  upon  the  law  of  mutual  com- 
bat. These  requests  were  refused,  and  the 
following  instructions  were  given: 

"(4)  By  the  pleadings  in  this  case  the  is- 
sues between  the  parties  are  well  defined, 
and  conditioned  upon  the  contention  of  each 
party  to  the  action;  and  I  Instruct  you  that 
in  this  case  no  question  of  law  could  be 
considered  by  you  possibly  upon  any  sug- 
gested theory  that  whatever  of  conflict  or 
violence  occurring  between  the  parties  was 
under  and  by  virtue  of  any  understanding, 
direct  or  Indirect,  or  mutual  agreement  or 
consent  between  the  parties,  that  they  should 
engage  in  a  fight.    Neither  party  is  entitled 
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to  Tpcover  or  defend  In  this  case  upon  any 
sucb  theory,  the  same  being  Inconsistent 
wltb  the  contentions  made  by  eacb  In  tbeir 
pleadings." 

"(7)  1  Instmct  you  further  that  If  you  be- 
lleTe  from  a  preponderance  of  the  evidence 
that  the  plaintiff  did  the  first  act  of  actual 
Tlolence  in  the  encounter  in  question,  and 
that  at  the  time  the  injuries  complained  of 
were  inflicted  the  defendant  actually  belley- 
ed  that  he  was  In  immediate  danger  of  re- 
ceiving great  bodily  harm  from  the  plain- 
tiff, then  the  defendant  had  the  right  to  re- 
sort to  such  means  of  defense  as  were  with- 
in bis  reach,  and  in  such  case  your  verdict 
must  be  for  the  defendant." 

Under  the  evidence  the  Jury  bad  the  right 
to  believe  that  each  party  voluntarily  under- 
took to  subdue  the  other  by  violence,  taking 
the  chances  of  receiving  punishment  himself; 
that  they  mutually  consented  to  a  physical 
combat,  with  the  mutual  purpose  of  doing 
each  other  hurt,  and  the  mutual  expectation 
of  encountering  force  in  return;  and  that  all 
injuries  Inflicted  in  the  course  of  the  contest 
were  the  product  of  tliis  vicious  animus  of 
eacli  participant  toward  his  adversary.  Sucb 
being  the  nature  of  the  proof,  It  was  consist- 
ent with  the  allegations  of  the  plaintlfTs 
petition  In  every  particular.  There  was  an 
assault,  a  beating,  a  wounding,  and  a  maim- 
ing, unlawful,  malicious,  and  without  Just 
cause  or  provocation,  precisely  as  alleged. 
The  plaintiff  could  not  have  made  allega- 
tions more  appropriate  to  the  nature  of  his 
ease  than  those  contained  In  his  petition. 
He  could  have  pleaded  nothing  to  which 
the  proof  would  have  corresponded  better. 
No  further  or  broader  allegations  were  nec- 
essary In  order  to  Include  the  facts  disclosed 
by  the  evidence,  and  the  plea  of  justification 
contained  In  the  answer  could  not  limit  the 
scope  of  the  petition,  or  Impose  the  defend- 
ant's theory  of  the  case  uiwn  the  plaintiff. 
Therefore  the  fourth  Instruction  to  the  Jury 
misstated  the  effect  of  the  pleadings  in  the 
case,  and  the  law  of  mutual  combat,  so  far 
as  It  was  applicable  to  the  evidence,  should 
have  been  given  In  place  of  the  seventh  In- 
struction. 

If  the  parties  fought  by  mutual  consent, 
the  circumstance  of  who  committed  the  flr«' 
act  of  violence  was  Immaterial ;  and,  so  long 
as  each  combatant  persisted  in  his  original 
determination  to  vanquish  his  antagonist 
the  aggressions  were  mutual.  A  resistance 
which  has  for  its  real  object  the  securing 
of  an  opportunity  to  mangle  the  assailant  is 
not  legal  self-defense;  and  while  it  seems 
to  be  the  law  that,  in  a  proper  case,  the 
Jury  may  be  required  to  fellow  the  kaleido- 
scopic fortunes  of  a  rough  and  tumble  flght, 
and  determine  whether  at  a  given  moment 
of  time  a  finger  was  bitten  off  or  an  eye  was 
gouged  as  a  matter  of  self-protection,  ratber 
tban  of  attack  (see  Gutzman  v.  Clancy,  114 
Wis.  589,  90  N.W.  1081,  58  L.  R.  A.  744), 
they  are  not  obliged  to  take  the  striking  of 


the  first  blow  as  tbe  point  of  departure  In  a 
case  of  mutual  combat. 

Consent  to  engage  In  mutual  combat  may 
be  Inferred  from  circumstances.  Conduct 
may  have  much  more  weight  than  profanity 
In  determining  the  actual  attitude  of  the  par- 
ties toward  each  other,  and  the  rules  for  as- 
certaining the  true  state  of  mind  of  brawlers 
who  finally  come  to  blows  are  not  different 
from  those  applied  in  other  cases.  If  the 
encounter  were  the  result  of  reciprocal  de- 
sires to  flght,  the  conduct  of  each  party  was 
criminal.  Each  one  was  punishable  at  least 
for  a  breach  of  the  peace  and  for  an  assault 
and  battery.  "It  is  no  defense  to  Newland 
that  Miles  was  a  willing  participant  in  the 
flght,  and  it  would  be  no  defense  to  Miles, 
If  he  were  being  prosecuted  for  assault  and 
battery,  that  Newland  was  also  willing  for 
the  fight  Take  a  strong  Illustration:  Sup- 
posing these  two  parties  bad  met,  and  blows 
had  passed  between  them,  and  then,  stopping 
blows,  they  bad  agreed  to  flght  a  duel  wltb 
pistols,  and,  measuring  off  the  distance  be- 
tween them,  each  bad  taken  a  pistol  and 
fired  at  the  other;  now,  whoever  might  have 
been  the  aggressor  In  tbe  commencement  of 
the  quarrel,  the  willing  participation  of  eacb 
In  tbe  duel,  and  the  firing  by  each  of  bis  pis- 
tol with  intent  to  kill,  would  make  eacb 
guilty  of  an  assault  with  Intent  to  kill.  So, 
here,  whichever  may  have  been  the  aggressor 
when  both  were  on  horseback,  the  moment 
they  jumped  off  and  willingly  engaged  in  a 
fist  fight,  eacb  became  guilty  of  an  assault 
and  battery."  State  v.  Newland,  27  Kan. 
764,  7C9.  Because  it  was  a  criminal  enter- 
prise, his  consent  to  participate  in  the  m616e 
does  not  deprive  either  party  of  his  civil 
remedy  against  the  other,  and  each  one  is  en- 
titled to  recover  from  the  other  all  damages 
resulting  from  tbe  injuries  he  received  In  the 
fight  Chief  Justice  Cooley,  in  his  work  on 
Torts,  states  tbe  law  on  this  subject  as  fol- 
lows: "Consent  Is  generally  a  full  and  per- 
fect shield,  when  that  Is  complained  of  as  a 
civil  Injury  which  was  consented  to.  A  man 
cannot  complain  of  a  nuisance,  the  erection 
of  which  he  concurred  in  or  countenanced. 
He  Is  not  Injured  by  a  negligence  which  Is 
partly  chargeable  to  his  own  fault  A  man 
may  not  even  complain  of  the  adultery  of  his 
wife,  which  he  connived  at  or  assented  to. 
If  he  concurs  in  the  dishonor  of  his  l>ed,  the 
law  will  not  give  him  redress,  because  he  is 
not  wronged.  These  cases  are  plain  enough, 
because  they  are  cases  in  which  the  ques- 
tions arise  tietween  tbe  parties  alone.  But 
In  case  of  a  breach  of  the  peace  it  is  dif- 
ferent The  state  is  wronged  by  this,  and 
forbids  it  on  public  grounds.  If  men  fight, 
the  state  will  punish  them.  If  one  is  injur- 
ed, the  law  will  not  listen  to  an  excuse  based 
on  a  breach  of  the  law.  There  are  three 
parties  here;  one  being  the  state,  which, 
for  its  own  good,  does  not  suffer  the  others 
to  deal  on  a  basis  of  contract  with  the  public 
peace.    The  rule  of  law  Is  therefore  clear 
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and  unqtiestlonable  that  consent  t*  an  as- 
sault iB  no  Justlflcatlon.  The  exception  to 
thla  general  role  embraces  only  those  cases 
In  which  that  to  which  assent  la  given  Is 
matter  of  indifference  to  pnblic  order,  snch 
as  slight  batteries  In  play  or  lawful  games — 
auch  unimportant  Injuries  as,  even  when  they 
constitute  technical  wrongs,  may  well  be 
overlooked  and  excused  by  the  party  Injured, 
If  not  done  of  deliberate  malice.  Bat  an 
Injury,  even  In  sport,  would  be  an  assault  If 
it  went  beyond  what  was  admissible  In  sports 
of  the  sort,  and  was  intentional."  Sir  Freder- 
ick Pollock,  In  his  treatise  on  the  subject  of 
'Torts,  concnra  fully  In  these  views  (Polioift 
on  Torts,  157);  and  the  consensus  of  Judi- 
cial opinion  both  In  England  and  in  the  Unit- 
ed States  Is,  with  but  slight  demur,  to  the 
same  effect  Usts  of  cases  Illustrating  the 
doctrine  may  be  found  in  3  Cyc  1070;  2  A. 
&  E.  Encycl.  of  !>.  (2d  Ed.)  987;  4  Am.  Dig. 
(Century  Ed.)  col.  873;  Wllley  v.  Carpenter 
(Vt.)  23  Atl.  630,  15  Ij.  B.  A.  863;  Grotton 
V.  Olidden  (He.)  24  AU.  1008,  SO  Am.  8t  Bep. 
413. 

There  is  some  natural  repugnancy  to  al- 
lowing  damages  to  be  recovered  by  a  bully- 
ing blackguard  who  has  courted  a  fight  and 
has  been  soundly  thrashed,  but  the  law  can 
indulge  In  no  sentiment  regarding  the  mat- 
to:.  It  can  concede  no  legal  ^ect  to  his 
vidoas  purpose.  His  consent  to  fl^bt  must 
be  treated  as  utterly  void,  and  each  party 
must  be  left  to  suffer  all  consequences,  civil 
and  criminal,  of  his  reprehensible  conduct 

Although  the  evidence  fully  warranted 
that  it  should  be  done,  the  Jury  were  not  al- 
lowed to  apply  the  foregoing  principles  to 
the  case  under  consideration.  Therefore  the 
judgment  of  the  district  court  is  reversed, 
and  the  cause  is  remanded  for  k  new  trial. 
All  the  Justices  concurring. 


(70  Kan.  M6) 

BOBBINS  T.  MAOKIB  «t  al. 
(Supreme  Court  of  Kansas.    Jan.  7,  1905.) 

AFFEXL— CASB-MADE— AMENDUERT  —  BEBVIOS— 
DISMISSAL. 

1.  Although  chapter  380,  p.  583,  of  the  Ses- 
sion Laws  of  lOCiS,  without  any  order  of  the 
trial  court,  gives  the  opposite  party  to  the  one 
serving  a  case-made  10  days  after  such  service 
In  which  to  suggest  amendments  thereto,  still 
the  trial  court  may,  with  the  consent  of  the  par- 
ties to  the  action,  by  order,  limit  the  time  of  sug- 
gestinf  amendments  to  five  days. 

2.  When  the  trial  court,  on  the  motion  of  the 
unsuccessful  party  to  an  action,  extends  the 
time  within  which  such  party  may  serve  a  case- 
made  upon  the  opposite  party  to  15  days  from 
the  date  judgment  is  entered,  and,  by  consent  of 
the  parties,  allows  such  opposite  party  5  days 
thereafter  within  which  to  suggest  amendments 
thereto,  and  such  court  makes  no  order  fixing 
the  time  within  which  such  case-made  may  be 
settled  and  signed,  and  the  term  of  office  of  the 
trial  Judge  expires  11  days  after  the  entry  of 
inch  Judgment  and  order,  then  said  ex-judge  has 
jurisdiction  to  settle  and  sign  such  case-made 
for  20  days  after  the  entry  of  such  judgment 
and  order,  and  no  longer. 

3  The  act  of  an  ex-judge  in  settling  and  sign- 
ing a  case-made  on  the  twenty-fifth  day  after  the 


entry  of  such  Judgment  and  order  b  wlthont  Ju- 
risdiction and  void,  and  a  case   in   this  court 
based  thereon  will  be  dismissed  on  the  saotion 
of  the  defendant  in  error. 
(SyUahua  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty;  D.  M.  Dale,  Judge. 

Action  by  O.  C.  Bobbins  against  W.  8. 
Mackle  and  Catharine  Mackie.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

Houston  &  Brooks,  for  plaintiff  in  error. 
Amldon  &  Dyer,  for  defendants  in  error. 

C.  A.  SMITH,  J.  This  was  an  action  com- 
menced by  the  plaintiff  in  error,  as  plaintiff  in 
the  district  court  of  Sedgwick  county,  for  a  per- 
petual injunction  to  restrain  the  defendants 
from  filling  up  and  destroying  an  irrigation 
ditch.  A  temporary  injunction  was  granted 
pending  the  hearing.  On  the  trial  the  court 
dissolved  the  temporary  Injunction,  refused 
the  prayer  of  the  petition  and  rendered  Judg- 
ment against  the  plaintiff  for  costs.  To  re- 
verse this  Judgment  the  plaintiff  brings  the 
case  to  this  court  for  review.  The  defend- 
ants In  error  file  their  motion  in  this  court 
to  have  the  case  dismissed  on  the  following 
grounds:  (1)  That  Ex-Judge  Dale,  who  set- 
tled and  signed  the  case,  did  not  do  so  with- 
in the  time  fixed  by  the  trial  court,  and 
hence  had  lost  Jurisdiction  to  settle  the  case. 
(2)  That  this  court  has  no  Jurisdiction  in  this 
case,  for  the  reason  that  there  Is  no  certifi- 
cate of  the  judge  of  the  district  court  that  the 
case  belongs  to  one  of  the  excepted  classes, 
under  section  5019,  Gen.  St  1901,  and  that 
the  finding  In  the  Judgment  that  the  value 
In  controveray  exceeds  $100  Is  based  upon  no 
allegation  or  admission  In  the  pleadings,  and 
is  wholly  unsupported  by  any  evidence. 

The  flrat  ground  of  the  motion  to  dismiss, 
however,  must  be  sustained.  The  Judgment 
In  favor  of  the  defendants  was  rendered  on 
December  31, 1903,  by  Hon.  D.  M.  Dale,  then 
Judge  of  said  court  but  whose  term  of  office 
expired  on  the  11th  day  of  January,  1904, 
on  which  day  his  successor,  theretofore  elect- 
ed, was  qualified.  At  the  time  of  rendering 
the  Judgment  the  following  order  was  made: 
"And  thereupon,  on  motion  of  the  plaintiff, 
and  by  consent  of  the  parties  hereto.  In  open 
court,  and  sufficient  cause  therefor  having 
been  shown,  It  Is  ordered  by  the  court  that 
the  time  for  serving  a  case-made  In  said 
cause  be,  and  the  same  Is  hereby,  extended 
for  fifteen  days  from  this  date.  It  is  further 
ordered  that  the  said  defendants  be  allowed 
five  days  thereafter  to  suggest  amendments 
thereto."  Mo  order  was  made  fixing  the 
time  for  settling  and  signing  the  case-made. 
The  case-made  was  duly  served  on  the  de^ 
fendants  on  the  13th  day  of  January,  19(M — 
within  the  time  fixed  by  the  order  of  the 
court  No  suggestion  of  amendment  was 
made  to  said  case-made,  and,  after  due  no- 
tice by  the  plaintiff  in  error  to  the  defend- 
ants in  error  of  the  time  and  place  at  which 
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the  case-made  would  be  presented  for  set- 
tling and  signing,  Ex-Judge  Dale  settled  and 
signed  the  case-made,  and  tbe  same  was  at- 
tested by  tbe  clerk  of  tbe  court  on  the  20tb 
day  of  January,  1904.  At  tbe  time  said  case- 
made  was  settled  and  signed,  the  attorney 
for  defendants  in  error,  as  well  as  tbe  at- 
torneys for  plaintiff  in  error,  was  present, 
and  no  objection  to  tbe  Jurisdiction  of  said 
Dale  to  settle  and  sign  the  same  was  made. 
Had  Judge  Dale  lost  Jurisdiction  in  tbe  mat- 
ter prior  to  January  25,  1904?  We  think  be 
had  Jurisdiction  in  this  matter  to  and  includ- 
ing January  20,  1904,  and  not  afterward. 
Chapter  380,  p.  583,  of  tbe  Session  Laws  of 
1903,  expressly  repeals  section  548,  c.  80, 
Ckxle  ClT.  Proc.,  and  provides,  in  substance, 
tbat  "tbe  case-made  or  a  copy  thereof  shall 
within  ten  days  after  tbe  judgment  or  orders 
entered  be  served  upon  all  opposite  or  ad- 
verse parties,  ♦  *  *  provided,  that  tbe 
court  or  Judge  before  whom  tbe  case  was 
tried,  may,  on  motion,  order  an  extension  of 
time  for  serving  such  case-made.  *  *  • 
And  such  parties  •  •  •  may  within  ten 
days  thereafter  suggest  amendments  in  writ- 
ing and  present  the  same  to  tbe  party  mak- 
ing such  case  or  his  attorney.  •  •  « " 
Judge  Dale  had  Jurisdiction  in  this  matter  so 
long  as  the  time  fixed  for  tbe  serving  a  case- 
made,  suggesting  amendments  thereto,  or 
settling  or  signing  the  case-made,  bad  not 
expired,  and  no  longer.  It  is  an  especial,  in- 
dividual grant  of  power  to  one  whose  author- 
ity as  a  court  and  a  Judge  bad  otherwise  ex- 
pired with  the  expiration  of  his  term  of  Ju- 
dicial office.  Tbe  grant,  though  somewhat 
anomalous,  is  for  tbe  beneficent  purpose  of 
enabling  litigants  who  claim  to  have  been 
defeated  of  Justice  in  a  court  of  which  the 
grantee  was  Judge  to  have  their  claims  re- 
viewed in  the  Supreme  Court  of  the  state,  'i 
To  this  end  the  personal  knowledge  of  tbe 
Judge  who  tried  the  case  is  indispensable. 
He  can  have  no  substitute.  If  be  dies  or  be- 
comes mentally  incapable  before  settling  and 
signing  tbe  case-made,  tbe  duty  can  de- 
volve upon  no  other.  "Once  a  Judge  always 
a  Judge"  may  be  good  social  law,  as  applied 
to  wearing  the  title,  but  the  extraordinary 
power  conferred  upon  an  ex-Judge  as  an  in- 
dividual, not  as  an  officer,  must  of  necessity 
have  some  limitation  as  to  time,  and  tbe 
Legislature  has  wisely  limited  tbe  exercise 
of  tbe  power  to  "tbe  time  fixed" ;  tbat  Is,  to 
tbe  time  which  was  fixed  while  he  was  a 
Judge  or  court. 

It  is  claimed  that  the  statute  of  1903  fixes 
the  time  within  which  suggestions  of  amend- 
ment may  be  made  at  10  days  after  the  serv- 
ice of  the  case-made.  True.  But  the  statute 
confers  such  a  right  as  may  be  waived,  and 
was  in  this  case  waived,  by  the  party  enti- 
tled thereto,  to  tbe  extent  of  fixing  such 
time  at  5  days  instead  of  10. 

The  action  will  be  dismissed.  All  tbe  Jus- 
tices concurring. 


MJCal.  564 
STEEN  V.  SANTA  OLABA  VALLEY  MILL 

&  LUMBER  CO.     (S.  V.  4,020.) 
(Supreme  Court  of  California.    Dec.  21,  1004.) 

A7PIEAI.ABLS    0BDEB8 — MOTION    TO    DISIUBS — 
SCOPE  OF  REVIEW. 

1.  An  order  denying  a  motion  for  relief  from 
defaalt  in  not  serving  witliin  the  statutory  pe- 
riod a  notice  of  intention  to  move  for  a  new 
trial  is  appealable. 

2.  The  merits  of  a  motion  for  relief  from  de- 
fault in  not  moving  for  a  new  trial  within  the 
proper  time  cannot  be  determined  on  a  motion 
to  dismiss  the  appeal  from  the  order  denying 
each  motion. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Cruz  County;  Lucas  F.  Smith, 
Judge. 

Action  by  Jacob  Steen  against  the  Santa 
Clara  Valley  Mill  &  Lumber  Company,  a  cor- 
poration. Plaintiff  had  Judgment,  and,  from 
an  order  denying  defendant's  motion  for  re- 
lief from  default  in  not  serving  within  the 
statutory  time  a  notice  of  intention  to  move 
for  a  new  trial,  defendant  appeals.  Heard  on 
motion  to  dismiss  appeal.    Denied. 

See  66  Pac.  321. 

Carl  B.  Lindsay,  tot  appellant  Z.  N. 
Goldsby  and  C.  B.  Tonnger,  for  respondent 

PER  CURIAM.  This  case  is  before  us  now 
on  a  motion  of  respondent  to  dismiss  appel- 
lant's appeal  from  the  order  of  the  court  be- 
low, made  January  21,  1004,  denying  appel- 
lant's motion  to  be  relieved  from  default  in 
not  serving  within  the  statutory  time  its 
notice  of  intention  to  move  for  a  new  trial. 
The  order  appealed  from,  being  an  order 
made  after  Judgment,  Is  appealable,  and  its 
merits  cannot  be  inquired  into  and  deter- 
mined on  this  present  motion.  Tbe  motion 
to  dismiss  said  appeal  is  denied. 


M5  C&l.  W5 
ALPERS  et  aL  r.  BLISS,     (S.  F.  2,88&) 
(Supreme  Court  of  California.    Dec.  21,  1904.) 

DISUISSAI/— POWEB  OF  JITDGE— STATUTES— COS- 
STBUCTION— APPEALABLE   OBDEBB. 

1.  Mere  written  requests  to  tlie  clerk  of  the 
court  for  dismissal  of  an  action,  filed  among 
the  papers  in  the  case,  not  being  orders  of 
court,  are  not  appealable ;  and  hence  an  order 
refusing  to  vacate  the  same  is  not  appealable. 

2.  An  order  denying  a  motion  to  vacate  and 
set  aside  a  judgment  of  dismissal  is  not  ap- 
pealable. 

3.  Under  Code  Civ.  Proc  t  956,  providing 
tbat  on  an  appeal  from  a  judgment  the  court 
may  review  any  intermediate  order  or  decision 
excepted  to  which  involves  tbe  merits  Or  neces- 
sarily affects  tbe  judgment,  except  a  decision  or 
order  from  which  an  appeal  might  have  been 
taken,  and  section  647,  providing  that  any  de- 
cision or  order  necessarily  affecting  the  judg- 
ment is  deemed  excepted  to,  an  order  striking 
out  a  pleading  is  reviewable  on  appeal  from  a 
judgment  of  dismissal. 

4.  Under  Code  Civ.  Proc.  S  581  (1),  giving  a 
plaintiff  the  absolute  right  to  dismiss  his  action 
at  any  time,  provided  a  counterclaim  has  not 
been  made  or  affirmative  relief  sought  by  cross- 
complaint  or  answer  of  defendant,  an  action 
may  be  dismissed,  notwithstanding  the  filing  of 
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a  cro8»-compIaInt,  wliere  at  the  time  of  the  dis- 
missal thr  cross-complaint  has  been  stricken 
from  the  files  by  the  conrt,  acting  within  its 
authority. 

6.  Under  Code  dr.  Proc.  |  442,  giTinc  to  a  de- 
fendant who  mav  seek  affirmative  relief  "acainst 
any  party  the  right  to  file  a  cross-complaint  at 
the  time  he  files  his  answer,"  and  section  889, 
providing  that,  when  a  complete  determination 
of  the  controversy  cannot  be  had  without  tho 
presence  of  other  parties,  the  court  must  order 
them  to  be  brought  in,  and,  to  that  end,  may 
order  amended  and  supplemental  pleadings  or  a 
crciss-complaint  to  be  filed,  an  order  made  by  a 
judge  and  filed  with  the  clerk  on  an  ex  parte 
application,  without  notice  to  the  plaintiff, 
granting  leave  to  file  a  cross-complaint  and 
make  other  parties  named  therein  defendants  to 
the  action.  In  view  of  the  direct  provisions  of 
section  837,  may  be  vacated,  without  notice,  by 
the  judge  who  made  it 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Franclaco;  J.  M.  Seawell,  Judge. 

Action  by  Charles  Alpers  and  another 
against  George  D.  Bliss  and  others.  From 
a  Judgment  for  plaintifFs,  Bliss  ap];>eala.  Af- 
firmed. .    .. 

W.  C.  Graves  (Geo.  W,  Chamberlain,  of 
counsel),  for  appellant  Black  &  Learning 
and  George  E.  De  Golla,  for  respondents. 

HARRISON,  a  This  action  was  brought 
In  1878  by  Charles  Alpers  and  Laura  A.  Mow- 
ry  against  18  defendants  for  the  partition  of 
a  tract  of  land  in  San  Francisco.  The  plain- 
tiffs, in  addition  to  setting  forth  facts  author- 
izing a  Judgment  for  the  partition  of  the 
tract,  alleged  that  they  bad  for  a  long  time 
occupied  and  made  improvements  upon  a  par- 
ticular lot  within  the  tract,  less  In  extent 
than  that  to  which  they  were  entitled,  and 
asked  that  in  the  partition  that  lot  be  set  oft 
to  them.  George  D.  Bliss,  one  of  the  defend- 
ants named  in  the  action,  demurred  to  the 
complaint  and  on  February  7,  1879,  his  de- 
murrer was  overruled,  and  10  days'  time  giv- 
en him  within  which  to  answer.  No  further 
step  appears  to  have  been  taken  in  the  action 
by  any  of  the  parties  thereto  until  March  1, 
1901,  when  Bliss  filed  an  answer  to  the  com- 
plaint, in  which  he  denied  that  the  plaintiffs 
had  any  interest  in  the  tract  of  land,  and  al- 
leged that  he  was  the  owner  in  fee  of  the 
specific  parcel  thereof  described  in  the  com- 
plaint On  that  day  the  Judge  of  the  superior 
court,  upon  the  ex  parte  application  of  Bliss, 
made  an  order,  which  was  filed  with  the 
clerk,  granting  him  leave  to  file  in  the  action 
a  "supplemental  and  cross  complaint"  against 
the  plaintiff,  Alpers,  and  Louisa  Babe  Bar- 
rollhet  and  the  National  Fertilizing  Company 
— ^the  last  two  not  having  been  named  as  de- 
fendants in  the  original  complaint — and  di- 
recting that  these  two  be  made  defendants  in 
the  action. 

In  the  cross-complaint  thus  filed.  Bliss  al- 
leged that  the  plaintiffs  had  no  interest  in 
the  tract  of  land  described  in  the  complaint, 
and  set  forth  certain  facts  tending  to  show 
that  in  Februory,  1888,  he  had  become  the 
owner  in  fee  of  the  specific  parcel  of  land 


claimed  by  the  plalntUTs,  and  also  alleged 
that  subsequent  to  the  OMnmencement  of  the 
action  the  plaintiffs  had  conveyed  all  their 
interest  in  the  property  which  was  the  sub- 
ject-matter of  the  action,  and  that  the  same 
had  become  vested  in  LoaJsa  Kabe  Banoll- 
het,  one  of  the  persons  made  defendant  in 
the  cross-complaint  He  also  allied  tliat  the 
National  Fertilizing  Company,  the  other  de- 
fendant brought  into  the  action  by  the  cross- 
complaint,  "claims  some  interest  In  the  prem- 
ises, which,  if  any,  la  subordinate  and  snb- 
ject  to"  his  interests.  He  also  alleged  that 
the  plaintiffs,  Charles  Alpers  and  Laura  A. 
Howry,  were  for  a  long  time  in  the  wrongful 
occupation  of  the  premises,  and  that  the 
renta,  issues,  and  profits  of  the  premises  dur- 
ing such  occupation  were  ^,000,  and  that  be 
had  suffered  damage  in  the  sum  of  $5,000  by 
reason  of  their  withtiolding  the  same.  He 
therefore  prayed  judgment  for  the  posses- 
sion of  the  premises,  and  that  he  be  declared 
the  owner  thereof,  and  recover  $5,000  for 
rents,  issues,  and  proflta,  and  $5,000  for  dam- 
ages. 

May  17,  1901,  upon  motion  of  the  plaintiff 
Alpers,  the  court  made  and  entered  in  Its 
minutes  an  order  vacating  and  setting  aside 
the  previous  order  granting  leave  to  file  a 
supplemental  and  cross  complaint,  and  there- 
after the  said  cross-complaint  waa  by  its  or- 
der stricken  from  the  files  of  the  court  Aft- 
erwards, on  the  same  day,  the  plaintiff  Alpers 
presented  to  the  clerk  of  the  court  a  written 
request  to  dismiss  the  said  action  on  his  part, 
which  waa  filed  among  the  papers  in  the  case, 
and  he  also  entered  an  order  to  like  effect 
in  the  order  book  of  the  clerk  of  said  court; 
and  on  May  20th  George  B.  Mowry,  as  ad- 
ministrator of  the  estate  of  Laura  A.  Mowry, 
who  had  been  substituted  as  a  plaintiff  In  the 
action  In  the  place  and  stead  of  Laura  A. 
Mowry,  the  original  plaintiff,  since  deceased, 
presented  a  written  request  to  the  clerk  of 
the  court  to  dismiss  the  said  action  upon  his 
part,  which  was  filed  among  the  papers  in 
the  case;  and  he  also  entered  an  order  to  like 
effect  in  the  order  book  of  said  clerk.  May 
22,  1901,  the  clerk  entered  a  judgment  of  dis- 
missal of  said  action  on  the  part  of  the  plain- 
tiffs. In  accordance  with  the  said  requests. 
Thereafter  Bliss  gave  notice  that  he  would 
move  the  court  "to  vacate  and  set  aside  the 
purported  dismissal  of  said  action  by  the 
plaintiff  Alpers  on  the  17th  day  of  May,  1901, 
and  also  the  purported  dismissal  of  said  ac- 
tion of  the  20th  day  of  May,  1901,  by  George 
B.  Mowry,  as  plaintiff  in  said  action,  as  the 
successor  of  Laura  A.  Mowry,  one  of  the  orig- 
inal plaintiffs,"  and  would  also  at  the  same 
time  move  the  court  to  vacate  and  set  aside 
the  judgment  of  dismissal  entered  in  the  ac- 
tion May  22,  1901«  Upon  the  hearing  of  this 
motion  the  court  made  and  entered  in  its 
minutes  an  order  denying  the  same.  From 
this  order  and  the  aforesaid  Judgment  the 
present  appeal  has  been  taken;  the  oppcllant 
stating  in  Iiis  notice  of  api>eal  that  be  ap- 
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peals  "from  tiie  order  made  and  entered  in 
the  minutes  of  said  court  on  the  17th  day  of 
June,  1901,  denying  the  motion  of  the  defend- 
ant George  D.  Bliss  to  vacate  and  set  aside 
the  purported  dismissal  of  said  action  by  the 
plaintiff  Charles  Alpers  filed  on  the  17th  day 
of  May,  1901;  also  from  the  order  denying 
the  motion  of  defendant  George  D.  Bliss  to 
vacate  and  set  aside  the  purported  dismissal 
of  said  action  on  the  20th  day  of  May,  1901; 
also  from  the  order  denying  the  motion  of 
the  defendant  George  D.  Bliss  to  vacate  and 
set  aside  the  judgment  of  dismissal  enter- 
ed on  the  22d  day  of  May,  1901;  and  also 
from  the  Judgment  of  dismissal  entered  on 
the  said  22d  day  of  May,  1901,  and  from  the 
whole  thereof." 

1.  The  "purported  dismissals"  of  the  action 
by  the  plaintiff  Alpers  on  May  17th  and  of 
the  plaintiff  Mowry  on  May  20tb  were  merely 
written  requests  by  them  to  the  clerk  for  a 
dismissal  of  the  action,  filed  among  the  pa- 
pers in  the  case.  As  they  were  not  orders  of 
the  court,  there  could  be  no  appeal  from 
them,  and  they  are  not  subject  to  review  by 
an  appellate  court;  and,  being  thus  non- 
appealable, the  order  of  the  court  refusing  to 
vacate  or  set  them  aside  is  also  nonappeal- 
able. Harper  v.  HUdi-eth,  99  Cal.  265,  33  Pac. 
1103. 

2.  Neither  Is  the  order  denying  the  motion 
to  vacate  and  set  aside  the  Judgment  of  dis- 
missal appealable.  All  of  the  matters  pre- 
sented by  the  appellant  for  consideration  by 
the  court  ujion  tiiat  motion  were  a  portion  of 
Its  own  records  in  the  action,  and  existed  be- 
fore the  order  was  entered.  "It  is  settled 
that,  when  a  judgment  or  order  is  itself  ap- 
pealable, the  appeal  must  be  taken  from  such 
Judgment  or  order,  and  not  from  a  subsequent 
order  refusing  to  set  it  aside."  Goyhinech  v. 
Goyhlnech,  80  Cal.  409,  22  Pac  175;  Harper 
V.  Hildreth,  supra;  Mantel  v.  Mantel,  135 
Cal.  315,  67  Pac.  758. 

8.  There  remains  to  be  considered  the  ap- 
pe&l  from  the  judgment.  Section  956,  Code 
Civ.  Proc.,  provides  that  upon  such  appeal  the 
court  may  review  "any  Intermediate  order  or 
decision  excepted  to,  which  involves  tbe  mer- 
its, or  necessarily  affects  the  judgment,  ex- 
cept a  decision  or  order  from  which  an  ap- 
peal might  have  been  taken."  An  order  strik- 
ing out  a  pleading  necessarily  affects  the 
Judgment,  and,  under  section  647,  Code  Civ. 
Proc.,  is  deemed  excepted  to,  and,  under  the 
provisions  of  the  above  section  950.  may  be 
reviewed  on  an  appeal  from  the  judgment. 

The  right  of  the  plaintiffs  to  have  the  ac- 
tion dismissed,  and  the  authority  of  the  clerk 
to  enter  the  Judgment  of  dismissal,  depend 
upon  the  condition  of  the  pk'artiugs  at  the 
time  the  plaintiffs  made  the  request  for  such 
dismissal.  Section  581  (1),  Code  Civ.  Proc, 
gives  to  a  plaintiff  the  absolute  right  to  dis- 
miss bis  action  at  any  time,  "provided  a  coun- 
ter-claim has  not  been  made  or  affirmative 
relief  sought  by  the  cross-complaint  or  an- 
swer of  defendant."    Thompson  v.  Spralg,  66 


Cal.  350,  5  Pac.  506.  At  tbe  time  tbe  plain- 
tiffs made  their  request  to  the  clerk  the  cross- 
complaint  had  been  struck  from  the  files  im- 
der  the  order  of  the  court,  and  at  that  time 
the  only  pleading  on  file  in  the  action  on  bis 
part  was  his  answer,  in  which  he  made  no 
demand  for  affirmative  relief.  The  plaintitrs' 
right  to  dismiss  the  action  was  therefore  ab- 
solute, if  the  court  was  authorized  to  make 
the  order  striking  the  cross-complaint  'from 
the  files. 

The  provision  of  section  442,  Code  Civ. 
Proc,  giving  to  a  defendant  who  may  seek 
affirmative  relief  "against  any  party"  the 
right  to  file  a  cross-complaint  at  the  same 
time  that  be  files  his  answer,  is  limited  to 
cases  in  which  he  seeks  affirmative  relief 
against  a  "party"  to  the  action.  This  section 
does  not  give  him  a  right  to  file  a  cross-com- 
plaint for  affirmative  relief  ajgainst  one  who 
is  not  already  a  party  to  the  action,  or  bring 
new  or  additional  parties  into  the  action  by 
including  them  in  his  cross-complaint  as  de- 
fendants thereto.  He  cannot  bring  a  new 
party  into  the  action  without  an  order  of  the 
court  therefor. 

Section  389,  Code  Civ.  Proc,  provides: 
"The  court  may  determine  any  controversy 
between  parties  before  it  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or 
by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties, 
the  court  must  then  order  them  to  be  brought 
In,  and  to  that  end  may  order  amended  and 
supplemental  pleadings,  or  a  cross-complaint 
to  be  filed  and  summons  thereon  to  be  issued 
and  served."  This  section  does  not  give  the 
court  power  to  bring  into  the  action  for  de- 
termination a  controversy  between  the  de- 
fendant and  strangers  to  tbe  action,  which  is 
Irrelevant  to  the  action  between  the  parties 
already  before  it,  except  for  the  purpose  of 
making  its  determination  of  the  controversy 
between  the  parties  already  before  it  com- 
plete, and  without  prejudice  to  the  rights  of 
others.  The  defendant  cannot  Inject  into  the 
action  a  controversy  between  himself  and  an 
outsider,  even  though  it  affects  tbe  property 
to  which  tbe  action  relates,  unless  some  party 
already  before  the  court  Is  Interested  in  or 
will  be  affected  by  the  determination  of  such 
controversy.  "The  controversy"  named  in  the 
concluding  member  of  the  above-quoted  sen- 
tence is  "any  controversy  between  the  par- 
ties before  it"  named  in  tbe  first  clause,  and 
includes  a  controversy  presented  by  a  cross- 
complaint  as  well  as  that  presented  by  the 
original  complaint  Winter  v.  McMillan,  87 
Cal.  2m,  25  Pac  407,  22  Am.  St.  Rep.  243; 
Mackenzie  v.  Ilodgkin,  126  Cal.  591,  59  Pac 
30,  77  Am.  St.  Rpp.  209.  See,  also.  East 
Klverslde.  etc,  v.  llolcomb,  126  Cal.  315,  58 
Pac.  817;  Boskowltz  v.  Thompson  (Cal.)  78 
Pac.  200.  In  either  case  the  "other  parties" 
who  may  be  brought  in  must  be  persons 
whose  presence  Is  essential  to  the  complete 
determination  of  a  controversy  between  par- 
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ties  who  were  already  before  the  court  It 
la  "to  that  end"  that  the  court  Is  authorized 
to  order  a  cross-complahit  to  be  filed,  and  a 
summons  thereon  to  be  issued  and  served.  It 
was  evidently  in  view  of  these  principles  that 
before  filing  the  cross-complaint  herein  the 
appellant  obtained  an  order  granting  him 
leave  to  file  it,  and  making  the  "other  par- 
ties" therein  named  defendants  in  the  action. 
This  order,  however,  was  made  upon  the  ex 
parte  application  of  the  appellant,  and  with- 
out any  notice  to  the  plaintiffs,  and  was  not 
made  by  the  court,  but  was  made  by  a  Judge 
of  the  court  and  filed  with  the  clerk. 

Section  937,  Code  Civ.  Proc,  provides:  "An 
order  made  out  of  court  without  notice  to  the 
adverse  party  may  be  vacated  or  modified 
without  notice,  by  the  Judge  who  made  it; 
or  may  be  vacated  or  modified  on  notice,  in 
the  manner  in  which  other  motions  are 
made."  It  may  be  assumed  that,  when  plain- 
tlfts  moved  to  vacate  the  order  granting  leave 
to  file  the  cross-complaint,  the  Judge  made 
a  more  careful  examination  of  the  pleadings 
than  was  given  when  the  order  was  made. 
Upon  such  examination,  and  finding  that  un- 
der its  allegations  the  Interest  of  the  appel- 
lant in  the  property  described  In  Ms  cross- 
complaint  was  not  acquired  by  him  until 
more  than  nine  years  after  the  commence- 
ment of  the  action;  that  he  had  neglected  for 
more  than  thirteen  years  thereafter  to  assert 
any  right  thereto  as  against  the  plaintiffs; 
that  after  the  commencement  of  the  action 
the  plaintiffs  had  transferred  all  their  inter- 
est in  the  property,  and  that  the  same  was 
then  vested  in  Mrs.  Barroilbet;  that  he  did 
not  allege  that  the  plaintiffs,  or  either  of 
them,  were  in  possession  of  the  property 
described  in  his  cross-compIalnt,  or  made  any 
claim  thereto;  that  the  right  to  the  posses- 
sion of  the  property  claimed  by  him  Is  a  con- 
troversy between  him  and  Mrs.  BarroUhet, 
in  which  no  other  party  to  the  action  Is  shown 
to  be  interested;  that  the  only  affirmative 
relief  sought  by  him  against  the  plaintiffs,  or 
either  of  them,  is  a  money  Judgment  for  the 
value  of  the  rents  and  profits  of  the  property 
during  the  period  it  was  in  their  occupancy; 
that,  as  the  action  is  for  the  partition  of  the 
property  described  in  the  complaint,  and  is 
not  brought  upon  any  "contract"  or  "trans- 
action," the  affirmative  relief  thus  sought 
does  not  affect  the  property  to  which  the  ac- 
tion relates;  that  neither  of  these  "other  par- 
ties" named  as  defendants  in  the  cross-com- 
plaint are  necessary  parties  for  the  complete 
determination  of  this  controversy — the  court 
might  very  reasonably  conclude  that  the  or- 
der had  been  inadvertently  made,  and  that 
the  plaintiffs  should  have  had  an  opportunity 
to  be  heard  before  it  was  made,  and  therefore 
that  it  should  be  vacated.  If  so,  its  action  in 
vacating  the  order  was  authorized  by  ^irtue 
of  the  above  section  037,  Code  Civ.  Proc. 
Fremont  ▼.  Merced  Mining  Co.,  0  Cat.  19; 
Borland  v.  Thornton,  12  Cal.  440;  Coburn  v. 
Pacific  Lumber  &  Mill  Co.,  46  Cal.  31;  Wlg- 


gln  V.  Superior  Court,  68  Cal.  308,  0  Pac  646. 

The  motion  was  addressed  to  the  Judicial 
discretion  of  the  court,  and  we  cannot  say 
that  there  was  any  abuse  of  this  discretion 
in  granting  it  It  was,  however,  granted 
"without  prejudice";  thus  leaving  to  the  ap- 
pellant the  right  to  renew  his  application  up- 
on notice  to  the  persons  entitled  thereto,  and 
upon  the  bearing  of  such  application  to  es- 
tablish his  right,  if  it  existed,  to  file  a  cross- 
complaint 

The  Judgment  and  order  should  be  affirmed. 

We  concur:    COOPER,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  affirmed:  McFARLAND.  J.;  LOUIGAN. 
J.;  HENSHAW,  J. 


14<  Cal.  S73 
MERNIN  T.  CORY.    (S.  P.  2.963.)» 
(Supreme  Court  of  California.    Dec.  21,  1904.) 

MALPBACTICE— NEGLIQENCE  —  INSTEUCTIONS  — 
EXCLUSION  OF  EVIDENCE. 

1.  In  an  action  against  a  dentist  for  malprac- 
tice in  extracting  a  tootti  it  is  proper  to  tak< 
into  consideration  the  fact  that  plaintiff's  in- 
juries were  aggravated  by  a  delay  on  the  ad- 
vice of  defendant  in  consulting  a  physician  and 
obtaining  treatment. 

2.  Where  the  instructions  in  an  action  against 
a  dentist  for  malpractloe,  taken  as  a  whole, 
clearly  inform  the  Jury  that  carelessness  or  nn- 
skillfulness  must  have  attended  all  the  alleged 
acts  of  defendant  in  order  to  render  him  liable, 
it  is  not  necessarv  to  repeat  those  words  in 
every  paragraph  of  the  instructions. 

3.  Where  plaintiff  claimed,  in  an  action  agains: 
a  dentist  for  malpractice,  that  after  the  acts 
complained  of  there  was  a  "clicking"  or  dis- 
agreeable sound  made  by  the  movement  of  the 
jaw,  the  refusal  to  allow  defendant  to  show  b  ' 
numerous  witnesses  that  they  were  similarly  ar 
flicted  was  proper,  plaintiff  not  claiming  thai 
the  condition  could  be  produced  only  by  a  dentaJ 
operation. 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County;  George  E  Church, 
Judge. 

Action  by  Gertrude  Mernin  against  B.  E. 
Cory.  From  a  Judgment  for  plaintiff  and  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

M.  K.  Harris  and  W.  D.  Turner  (Goodfel- 
low  &  Eells,  of  counsel),  for  appellant.  F.  B. 
Cook  and  A.  P.  Black  (Frank  Short,  of  coun- 
sel), for  respondent 

McFARLAND,  J.  This  action  was  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  plaintiff  by  reason 
of  the  malpractice  of  the  defendant  as  a 
dentist.  The  Jury  returned  a  verdict  in  fa- 
vor of  plaintiff  for  ?2,000,  and  Judgment  was 
rendered  for  that  amount.  Defendant  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

We  do  not  see  any  sufficient  ground  for 

*RebeariDg  denied  January  20,  IMB. 
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maintaining  appellant's  contention  that  the 
verdict  was  not  supported  by  the  evidence. 
There  Is  no  room  for  doubt  that  the  extrac- 
tion of  one  of  plaintiff's  teeth  by  defendant 
resulted  In  serious  and  permanent  injury  to 
plaintiff's  jaw,  and,  while  the  question 
whether  or  not  tbi?  Injury  was  caused  by 
the  careless  and  unskillful  conduct  of  de- 
fendant when  extracting  the  tooth  Is  one 
about  which  there  might  well  be  different 
conclusions  drawn  from  the  evidence,  still  it 
cannot  be  truly  said  that  there  was  no  ma- 
terial evidence  supporting  the  conclusion  at 
which  the  jury  arrived  on  that  subject.  If 
the  jury  believed  the  testimony  of  plaintiff, 
they  could  not  well  avoid  finding  the  mal- 
practice averred. 

The  main  contention  of  appellant  Is  that 
there  should  be  a  reversal  on  account  of  an 
instruction  No.  4  given  the  jury  at  the  re- 
quest of  respondent  The  facts  out  of  which 
this  litigation  arose  commenced  with  an  at- 
tempt of  appellant  on  or  about  October  16, 
1809,  to  extract  a  tooth  from  the  lower  jaw 
of  respondent  Respondent  testified,  in  sub- 
stance, that  while  appellant  claimed  that  he 
had  extracted  the  whole  of  the  tooth,  he  had, 
in  fact  broken  and  mutilated  the  same,  and 
had  left  part  of  the  root  In  the  Jaw;  that  she 
80  Informed  appellant  at  the  time,  but  that 
he  Insisted  that  he  bad  taken  it  all  out;  that 
the  jaw  became  much  Infiamed,  and  very 
painful;  that  she  visited  appellant  a  num- 
ber of  times,  and  complained  to  him  that 
part  of  the  root  was  still  In  the  jaw,  but  that 
be  declared  that  this  was  not  so,  and  that 
the  inflammation  and  pain  would  soon  sub- 
side; that  afterwards  appellant  admitted 
that  part  of  the  root  did  so  remain,  and  on 
Xov^nber  10th  extracted  the  same,  but  in 
doing  so  he  first  carelessly  and  unsklllfully 
took  hold  with  his  instrument  of  the  Jaw  It- 
self, Instead  of  the  root,  and,  as  described 
by  respondent  In  detail,  Infilcted  grave  and 
pern>anent  injury  to  plaintiffs  Jaw;  that  her 
Jaw  continued  to  get  worse,  so  that  at  times 
it  became  fixed,  and  she  could  not  open  her 
mouth;  that  she  frequently  visited  appel- 
lant, and  asked  him  to  treat  It;  that  he  said 
there  was  nothing  serious  the  matter;  that 
she  repeatedly  asked  him  if  she  should  not 
bare  her  Jaw  examined  and  treated  by  a 
physician  or  surgeon,  and  he  repeatedly  ad- 
vised her  not  to  do  so,  and  that.  If  she  did 
so,  she  would  make  herself  a  laughing  stock 
that,  relying  on  such  advice,  she  postpones 
consulting  a  physician  or  surgeon  for  a  long 
time,  and  that  when  afterwards  she  did  con 
suit  a  physician,  and  was  treated  at  a  hos- 
pital. It  was  too  late  for  her  to  receive  much 
benefit  from  such  treatment  In  view  of  this 
and  other  evidence  the  court  gave  the  said 
instruction  No.  4,  which  is  as  follows:  "If 
you  find  from  the  evidence  that  defendant  ad- 
vised plaintiff  not  to  consult  a  surgeon  or  se- 
cure medical  treatment  after  her  jaw  was  in- 
jured by  defendant  If  you  find  the  same  was 
carelessly  and  negligently  Injured  by  defend- 


ant, and  that  plaintiff  relied  thereon,  and  did 
not  consult  a  physician  or  surgeon  for  a 
number  of  weeks  after  such  injury,  and  that 
by  reason  of  such  delay  plaintiff's  injuries 
were  aggravated  and  made  worse,  and  that  It 
was  more  difficult  or  Impossible  to  treat  or 
cure  such  injuries  of  plaintiff,  and  that  there- 
by such  Injuries  became  and  are  permanent 
and  cannot  be  cured,  and  the  same  has  af- 
fected the  general  health  of  plaintiff,  and 
she  has  become  and  Is  sick  and  disordered 
and  unable  to  work  or  perform  labor,  or  sup- 
port berself  by  her  own  labor  and  work  as 
she  did  prior  to  such  Injuries,  If  you  find  that 
she  did  so  work  and  support  berself  before 
she  was  injured  by  defendant — then  I  In- 
struct yon  tb&t  you  may  take  all  such  mat- 
ters Into  consideration  In  fixing  the  damage 
Incurred  by  plaintiff  by  such  acts." 

It  Is  first  contended  that  this  Instruction 
No.  4  was  erroneous,  because  It  was  not  the 
duty  of  appellant,  being  merely  a  dentist 
and  not  a  general  physician  or  surgeon,  to 
give  the  kind  of  advice  asked  by  respondent. 
We  do  not  think  that  this  contention  is  main- 
tainable. While  a  dentist  may  be  qualified 
for  his  profession  without  being  learned  In 
the  general  science  of  therapeutics,  he  cer- 
tainly should  have  such  knowledge  of  the 
very  bone  out  of  which  he  extracts  a  tooth  as 
to  enable  him  to  understand  whether  it  had 
been  so  Injured  as  to  require  treatment  be- 
yond bis  skill.  It  was  also  contended  that 
the  instruction  Is  erroneous  because  it  does 
not  expressly  state  that  the  advice  was  care- 
lessly or  unsklllfully  given.  But,  In  the  first 
place,  the  court  In  other  parts  of  Its  charge, 
both  at  the  request  of  appellant  and  on  its 
own  motion,  fully  and  In  various  forms  In- 
structed the  jury  that,  even  If  respondent's 
Injuries  resulted  from  the  acts  of  appellant, 
still  respondent  conld  not  recover  unless 
such  acts  were  carelessly  or  unsklllfully 
done.  For  Instance,  the  jury  were  instruct- 
ed: "Should  the  evidence  fail  to  show  that 
defendant  did  not  exercise  ordinary  skill, 
care,  and  prudence  In  the  work  which  he  did 
for  plaintiff,  then  you  must  find  a  verdict  for 
the  defendant"  Also:  "Tou  should  also  bear 
In  mind  that  the  contention  of  plaintiff  that 
there  was  a  lack  of  skill  or  care  on  the  part 
of  defendant  is  a  fact  which  the  law  requires 
the  plaintiff  to  prove  by  a  preponderance  of 
the  evidence,  the  same  as  any  other  fact  or 
facts  In  the  case,  and  the  jury  would  not  bo 
Justified  in  finding  this  as  a  fact  upon  mere 
surmises  or  assumptions."  Also:  "If  the 
plaintiff  sought  the  services,  care,  and  skill 
of  the  defendant  for  dental  work,  and  the  de- 
fendant accepted  her  employment  to  do  such 
work,  the  law  only  required  of  him  the  pos- 
session of  such  skill  and  learning  in  bis  pro- 
fession, and  only  requires  of  him  in  the  per- 
formance of  his  work  such  ordinary  care 
and  -kill  as  is  ordinarily  possessed  by  a  per- 
son following  such  profession,  and  if  you 
find  from  the  evidence  In  this  case  that  the 
defendant  at  the  time  be  performed  services 
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for  the  plalntUf  did  possess  skill  and  learn- 
ing, and  that  in  his  services  rendered  to  the 
plaintiff,  in  all  the  work  performed  for  her 
by  blm,  be  exercised  that  skill  and  care  and 
good  Judgment,  then  you  must  find  a  verdict 
for  the  defendant,  even  if  you  should  also 
find  from  the  evidence  that  the  plaintiff  suf- 
fered injuries  and  pain  after  such  services 
were  performed  for  her,  even  if  caused  by 
the  work  of  the  defendant."  These  instruc- 
tions clearly  informed  the  Jury  that  careless- 
ness or  unskillfulness  must  have  attended  all 
the  alleged  acts  of  appellant  in  order  to 
make  him  liable,  and  there  was  no  necessity 
of  repeating  them  at  every  part  of  the  in- 
structions. Moreover,  if  the  facts  slated 
showed  malpractice,  the  use  of  adjectives  or 
adverbs  to  expressly  characterize  such  mal- 
practice as  careless  or  unskillful  would  add 
nothing  to  the  statement. 

It  is  contended  alsj  that  the  instruction 
was  erroneous  because  it  is  averred  in  the 
complaint  that  the  conduct  of  defendant  re- 
ferred to  In  the  instruction  was  willful,  and 
intended  to  deceive,  while  the  instruction 
does  not  include  the  element  of  willfulness, 
etc.;  but  this  averment  of  willfulness  was 
superfluous,  unless  respondent  had  claimed 
punitive  damages,  and  the  proof  of  want  of 
reasonable  care  or  skill  was  sufficient  to 
maintain  the  action  without  any  evidence  of 
the  willfulness. 

After  the  alleged  acts  of  malpractice,  re- 
spondent had  a  "popping"  or  "clicking"  of 
the  Jaw — a  disagreeable  sound  made  by  a 
movement  of  the  Jaw.  Respondent  testified 
that  this  clicking  commenced  immediately 
after  the  alleged  acts  of  appellant,  claiming 
that  it  was  produced  by  said  acts.  Appel- 
lant offered  to  call  several  witnesses  to  tes- 
tify that  each  of  them  had  a  clicking  Jaw. 
The  court  sustained  an  objection  to  the  pro- 
posed testimony,  and  it  is  contended  that  this 
ruling  was  prejudicial  error.  We  do  not 
think  that  this  contention  Is  maintainable. 
In  addition  to  the  general  objection  to  the 
Introduction  of  special  Instances  of  this  kind 
and  the  remoteness  of  the  proposed  testi- 
mony, its  purpose  could  only  have  been  to 
show  that  a  number  of  persons  had  this  pecul- 
iar condition  of  the  Jaw,  which  had  not  been 
produced  by  the  cause  to  which  respondent 
attributed  her  condition.  But  It  was  abun- 
dantly shown  by  the  evidence  that  this  con- 
dition may  be  produced  by  various  causes, 
and  there  was  no  claim  or  pretense  by  re- 
spondent that  it  could  be  produced  only  by 
a  dental  operation.  We  think,  therefore, 
that  the  court  properly  refused  to  have  its 
time  taken  up  by  listening  to  the  sound  of  a 
lot  of  clicking  Jaws,  for  such  a  spectacle 
would  have  added  nothing  to  the  elucidation 
of  any  real  points  at  Issue  In  the  case. 

The  two  contentions  above  noticed  are  the 
ones  mainly  lelied  on.  We  see  nothing  in  any 
of  the  other  points  made  for  a  reversal  which 
calls  for  special  notice,  and  it  is  sufficient  to 


say  that.  In  our  opinion,  no  one  of  them  Is 
tenable. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Wo  concur:  LORIGAN,  J.;  HENSHAW,  J. 


UNITED  STATES  CASUALTX  CO.  v.  HAN- 
SON.* 
(Court  of  Appeals  of  Colorado.    Dec.  12,  1904.) 

ACCIDENT  INSURANCE— POLICIES— PROVISIOSa— 

CONSTBUCTION — COMPLIANCE — ACTIONS — 

DEFENSES — PLEADING — TIME. 

1.  Unperformed  conditions  in  an  accident  pol- 
icy, requiring  a  visible  mark  of  the  injury  on 
the  body  of  insured,  and  that  the  injury  should 
not  have  been  sustained  in  a  wild  country,  are 
matters  of  defense,  and  unavailable  unless  spe- 
cially pleaded. 

2.  Shrinkage  of  the  muscles  of  insured's  hip 
and  leg.  lameness  of  the  leg,  and  the  breaking 
down  of  the  bones  of  the  hip  joint,  perceptible  to. 
a  digital  examination,  Bufficiently  fulfilled  a 
clau.se  in  an  accident  policy  requiring  a  visiblo 
mark  of  the  injury  On  insured's  body. 

3.  Where  an  accident  to  insured  occurred  in 
a  sawmill  camp,  in  which  some  300  people  were 
residing,  distant  about  35  miles  from  a  railroad 
station  in  the  province  of  Ontario,  Dominion  of 
Canada,  it  was  not  in  a  wild  and  uncivilized 
country,  within  an  accident  policy  excepting  in- 
jurie.s  sustained  in  such  a  place. 

4.  Plaintiff,  while  supervising  the  construc- 
tion of  a  mill,  fell  and  injured  the  base  of  bia 
spine.  The  injury  seemed  slight,  until  in  about 
10  days  he  experienced  severe  pains  in  the  thigh. 
He  was  then  unable  to  continue  bis  work,  and 
employed  an  experienced  man  in  bis  place,  but 
remained  at  the  work  and  devoted  himself  to 
treatment  for  rheumatism,  which  he  supposed 
was  his  ailment,  and  thereafter,  though  able  to 
give  some  attention  to  his  correspondence,  de- 
voted substantially  bis  entire  time  in  obtaining 
relief  from  his  injury,  which  developed  into  a 
severe  injury  to  his  hip  and  leg.  Held,  that 
plaintiff  was  thereby  incapacitated  from  follow- 
ing his  occupation  as  a  supervising  builder,  "im- 
mediately, wholly,  and  continuously  disabliug 
him  from  transaction  of  any  and  every  kind  of 
business,"  within  the  terms  of  an  accident  pol- 
icy. 

6.  Where  insured,  after  having  been  advised 
of  his  condition  by  a  certain  physician,  was 
examined  b^',  and  followed  the  treatment  of, 
other  pbysicianH,  of  presumed  standing  and  abil- 
ity, his  failure  to  follow  the  course  of  treat- 
ment advised  by  the  first  physician  was  not 
negligence,  as  a  matter  of  law,  so  as  to  preclude 
a  recovery  on  an  accident  policy  on  the  ground 
that  the  injury  originally  received  was  not  the 
sole  cause  of  his  condition,  in  that  such  con- 
dition mipht  have  been  aggravated  by  his  fail- 
ure  to  follow  the  first  physician's  advice. 

0.  Insured  sustained  an  injury  on  June  7, 
1807.  but  neither  he  nor  his  physicians,  whom 
he  consulted,  discovered  that  the  accident  was 
the  cause  of  his  injuries  until  February  4,  18US ; 
such  physicians  both  prior  and  subsequently 
having  diagnosed  his  condition  as  due  to  rheu- 
matism, held,  that  insured's  failure  to  give  no- 
tice of  his  injury  to  insurer  until  February, 
18!I8.  did  not  justify  a  forfeiture  of  an  accident 
policy  requiring  written  notice  to  insurer  within 
lO  days  of  the  event  causing  the  accident,  etc. 

7.  Where  insurer  denied  all  liability  on  an  ao 
cident  policy,  an  action  for  the  full  amount 
thereof,  instituted  before  two  years  from  the 
date  of  the  injury,  was  not  premature,  within  a 
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provision  that  if.  after  tha  expiration  of  two 
years  from  tlie  injury,  it  is  proven  that  the  in- 
juries have  continuously  disabled  and  will  per- 
manently and  entirely  disable  the  insured  dur- 
ing life,  etc,  be  shall  receive  the  som  of  |2,000, 
etc. 

Appeal  from  District  Court  Arapahoe 
County. 

Action  by  Conrad  Hanson  against  tbe 
United  States  Casualty  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

James  H.  Brown  and  Andrew  W.  Gillette, 
for  appellant    Ward  &  Ward,  for  appelle& 

GUNTER,  J.  This  Is  an  action  upon  a  pol- 
icy of  accident  Insurance,  and  resulted  in  a 
▼erdict  and  judgment  for  the  plaintiff  (appel- 
lee). 

1.  Attached  to  the  policy  were  numerous 
conditions,  which,  not  satisfied,  would  defeat 
a  recovery — among  them,  a  visible  marie  of 
the  injury  on  the  body  of  Insured ;  also,  the 
injury  must  not  have  been  sustained  in  a 
wild  or  uncivilized  country.  It  is  said  this 
action  must  fail  because  the  Injury  satisfied 
neither  of  these  conditions.  A  breach  of 
such  conditions  was  a  matter  of  defense,  and 
could  be  availed  of  only  by  being  specially 
pleaded.  This  was  not  done.  "It  would  be 
extraordinary  If  a  plaintiff  coming  Into  court 
with  one  of  these  policies  of  Insurance 
should  be  bound  to  have  witnesses  to  every- 
thing that  Is  set  dowu  In  the  policy  to  prove 
everything  which  may  be  set  up  as  a  de-' 
fense.  I  say  it  would  be  most  remarkable, 
and  nobody  would  have  greater  reason  to 
complain  of  it  than  the  Insurance  company 
Itself,  because.  If  plaintiff  should  be  forti- 
fied on  all  points  with  an  extraordinary  num- 
ber of  witnesses,  the  cost  would  be  very 
great  The  rule  is  that  in  respect  to  all  such 
matters  the  Insurance  company  must  plead 
its  defense  specially,  in  order  that  it  may 
put  the  matter  in  issue."  Bittlnger  v.  Prov- 
idence Washington  Insurance  Company  (C. 
C.)  24  Fed.  549;  Knights  of  Honor  v.  Woll- 
schlager,  22  Colo.  213.  44  Pac.  598;  Ameri- 
can Ins.  Co.  v.  Barr,  68  Fed.  873,  16  C.  C.  A. 
51.  Further,  as  to  both  conditions  there  was 
evidence  bringing  the  case  within  them.  The 
shrinkage  of  the  muscles  of  the  hip  and  leg 
and  the  lameness  of  the  leg  were  visible 
marks  of  the  Injury,  within  the  authorities. 
So  was  the  breaking  down  of  the  bones  at 
the  joint  which  was  perceptible  to  digital 
examination.  Union  Casualty  Ins.  Co.  y. 
Mondy,  71  Pac.  (Colo.  App.)  677 ;  Mutual  Ac- 
cident Ass'n  V.  Barry,  181  U.  8.  Ill,  9  Sup. 
Ct  765,  33  I-Ed.  60;  Pennington  v.  Insur- 
ance Co.,  85  Iowa,  468,  52  N.W.  482,  39  Am. 
St  Bep.  806;  Thayer  t.  Insurance  Compa- 
ny. 68  N.  H.  577,  41  Aa  182 ;  U.  S.  Mutual 
Accident  Ass'n  t.  Newman,  84  Va.  52,  54,  8 
S.  E.  806;  Gale  t.  Mutual  Aid  &  Accident 
Association,  06  Hun,  COO,  21  N.  Y.  Supp.  893. 
The  accident  occurred  in  a  sawmill  camp. 
In  wliich  some  800  people  were  residing,  dls- 
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tant  about  85  miles  from  a  railroad  station 
in  the  province  of  Ontario,  Dominion  of  Can- 
ada; therefore  not  in  a  wild  or  uncivilized 
country. 

2.  Appellant  insured  appellee,  by  occupa- 
tion a  supervising  builder,  against  bodily  in- 
juries which  should,  "Independently  of  all 
other  causes.  Immediately,  wholly  and  con- 
tinuously disable  him  from  transacting  any 
and  every  kind  of  business."  It  is  said  that 
the  injuries  sustained  by  appellee  did  not  so 
disable  him.  The  only  evidence  was  that 
offered  by  appellee.    This  was  that  June  7, 

1897,  appellee,  while  supervising  the  con- 
struction of  a  mill,  fell,  striking  the  base  of 
bis  spine  on  a  rock.  By  this  be  was  serious- 
ly injured,  but  at  the  time  thought  it  a  triv- 
ial matter,  not  worthy  of  calling  to  the  at- 
tention of  appellant.  In  about  10  days  a 
lameness  in  one  of  bis  hips  develojted,  and 
he  experienced  severe  pains  in  the  thigli. 
He  was  unable,  on  account  of  bis  crippled 
condition  and  suffering,  to  continue  his  work, 
and  employed  an  experienced  man  to  take 
his  place.  He  remained  at  the  mill  until  it 
was  completed,  in  October  following,  but 
was  incapacitated  from  personally  doing  the 
substantial  acts  necessary  to  the  work  of 
supervision,  and  such  acts  were  intrusted  to 
the  man  he  had  employed.  During  this  time 
appellee  thought  he  was  suffering  from  rheu- 
matism, and  took  medicine  for  that  supposed 
disorder.    From  October,  1897,  to  February, 

1898,  practically  all  of  appellee's  time  was 
devoted  to  taking  treatment  for  his  supposed 
ailment — ^rheumatism.  During  this  time  he 
was  treated  by  several  different  physicians, 
and  spent  weeks  at  various  sanitariums ;  the 
treatment  of  the  different  physicians  and  at 
the  various  sanitariums  being  for  rheuma- 
tism. February  4,  1888,  he  submitted  him- 
self to  Dr.  Eskridge,  who  attributed  his  con- 
dition to  the  injury  of  June.  1897.  Dr.  Esk- 
ridge advised  a  course  of  treatment,  but  ap- 
pellee deemed  it  wise  to  take  the  advice  of 
other  physicians  and  surgeons,  presumed  to 
be  reputable,  and  remained  under  their 
charge  almost  continuously  to  the  date  of 
the  trial  of  this  cause,  November  21,  1900. 
While  appellee  has  been  able  to  travel  unat- 
tended to  various  parts  of  the  United  States 
in  search  of  medical  and  surgical  aid,  has 
been  able  to  give  some  attention  to  his  cor- 
respondence, and  has  been  in  possession  of 
his  mental  faculties,  he  has  given  substan- 
tially his  entire  time  and  attention  to  obtain- 
ing relief  from  the  condition  brought  about 
by  the  injury,  and  has,  through  the  time  so 
given,  and  the  suffering  and  anxiety  attend- 
ant upon  his  injury,  been  entirely  incapaci- 
tated for  business.  "Total  disability  »>ntem- 
plated  by  the  Instrument  does  not  mean  a 
state  of  absolute  helplessness.  The  plaintiff 
might  have  been  able  to  walk,  he  might  have 
been  able  to  ride  on  the  cars  to  bis  physi- 
cian's office,  and  still  have  been  entirely  in- 
capacitated for  work  or  business.  In  view 
of  the  object  of  the  contract  we  think  that 
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If  he  was  so  Incapacitated,  be  was  totally 
disabled,  within  the  meaning  of  the  policy." 
Mutual  Ben.  Aas'n  t.  Nancarrow,  71  Paa 
(Colo.  App.)  423,  424.  "As  long  as  one  is  In 
fall  possession  of  bis  mental  faculties,  he  Is 
capable  of  transacting  some  part  of  Ms  busi- 
ness, whatever  It  may  be,  although  he  Is  In- 
capable of  physical  action.  If  the  words 
'wholly  disable  him  from  transacting  any 
and  eveiy  kind  of  business  pertaining  to  the 
occupation  under  wblcb  he  Is  Insured'  were 
to  be  construed  literally,  the  defendant 
would  be  liable  In  no  case,  unless  by  the  ac- 
cident the  Insured  should  lose  his  life  or  his 
reason.  •  •  •  It  Is  certain  that  neither 
party  Intended  such  a  result"  Thayer  v. 
Ins.  Co.,  68  M.  H.  S77,  41  Atl.  182,  30  Am.  St 
Uep.  S06.  See,  also,  Hooper  t.  Accident  Com- 
pany, 6  HurL  &  N.  645,  546 ;  Turner  ▼.  Cas- 
ualty Company,  112  Mich.  425,  70  N.  W.  898, 
88  L.  B.  A.  529,  07  Am.  St  Bep.  428 ;  McMa- 
bon  T.  Supreme  Council,  54  Mo.  App.  468. 
"The  object  to  be  accomplished  by  this  con- 
tract was  Indemnity  to  the  plaintiff  for  loss 
of  time  from  being  wholly  disabled  from 
prosecuting  his  business,  by  an  Injury  re- 
ceived as  specified  In  the  policy.  He  was 
not  able  to  prosecute  his  business  unless  he 
was  able  to  do  all  the  substantial  acts  neces- 
sary to  be  done  in  Its  prosecution.  If  the 
prosecution  of  the  business  required  him  to 
do  several  acts  and  perform  several  kinds  of 
labor,  and  he  was  able  to  do  and  perform 
one  only,  he  was  as  effectually  disabled  from 
performing  his  business  as  If  be  could  do 
nothing  required  to  be  done,  and  while  re- 
maining in  that  condition  he  would  suffer 
loss  of  time  in  the  business  of  his  occupa- 
tlon."  Yonng  t.  Insurance  Co.,  80  Me.  244, 
248,  18  Atl.  886.  At  the  time  of  the  trial, 
November  21,  1900,  be  was  still  under  treat- 
ment by  certain  surgeons  In  Chicago,  and 
bis  condition  was  unimproved.  There  was 
evidence  reasonably  tending  to  show  that  at 
the  time  of  the  trial,  as  a  consequence  of  the 
injury,  appellee  was  seriously  lame;  that 
the  muscles  of  the  right  hip  and  thigh  had 
wasted,  and  the  limb  had  shrunk;  and  that 
he  was  suffering  from  a  chronic  inflam- 
matory affection,  involving  the  hip  Joint 
wblch  was  apt  to  be  progressive.  He  was 
then  60  years  of  age,  and  the  Jury  was  fully 
Justified  In  believing  that  he  was  permanent- 
ly disabled.  We  feel  satisfied  that  the  evi- 
dence was  sufficient,  in  view  of  the  purpose 
of  the  policy,  which  was  to  indemnify  appel- 
lee against  loss  of  time  by  reason  of  his  in- 
Jury,  to  go  to  the  Jury  on  the  question  of  his 
having  been  wholly,  continuously,  and  per- 
manently disabled  by  the  injury  alone  from 
transacting  any  and  every  kind  of  business. 
8.  The  policy  provides  that  the  Injury  re- 
ceived must  be  the  sole  cause  of  the  disabled 
condition  of  appellee.  As  stated,  in  Febru- 
ary, 1898,  appellee  was  examined  by  Dr. 
Eflkrldge,  and  by  him  advised  as  to  the 
course  of  treatment  but  failed  to  follow  it 
It  la  said  in  this  he  was  guilty  of  negligence, 


which  negligence  nateitelljr  eaBtxlbiitod  ts 
his  subsequent  disabled  condition,  and  tbttt 
therefore  the  injury  originally  received  was 
not  the  sole  cause  of  appellee's  condition. 
Willie  appellee  did  not  follow  tbe  advice  of 
Dr.  Eskridge,  he  did  follow  the  treatment  of 
other  physicians,  presumably  of  standing; 
and  we  cannot  say  that  tbe  verdict  of  tbe 
Jury,  in  acquitting  him  of  negligence  in  ao 
doing,  should  be  disturbed. 

4.  The  policy  provides  that  written  notice 
shall  be  given  appellant  within  10  days  of 
tbe  event  causing  the  accident,  with  full 
particulars  of  such  accident  and  Injury  for 
which  claim  is  made.  Tbe  accident  in  ques- 
tion occurred  June  7,  1897,  and  the  notice 
thereof  was  not  given  the  company  until 
February,  1808.  It  is  said  this  is  fatal  to  a 
recovery.  The  further  facts  are  tliat  appel- 
lee did  not  know,  nor  did  tbe  physicians  and 
surgeons  to  whom  be  submitted  himself  for 
extended  treatment,  that  the  accident  was 
the  cause  of  his  injuries,  until  February  4, 
1898,  when  the  examination  was  made  by 
Dr.  Eskridge.  Prior  to  that  time,  and  even 
subsequently,  physicians  determined  his  con- 
dition to  be  due  to  rheumatism.  There  was 
no  bad  faith  upon  his  part  in  falling  to  give 
the  notice.  Within  the  prescribed  time  after 
he  knew  that  the  accident  was  tbe  cauM  of 
his  injuries,  he  notified  appellant  Wltbir 
the  authorities,  this  was  all  that  tbe  policy 
reasonably  required  of  him.  This  construc- 
tion will  not  work  a  forfeiture,  nor  will  it 
require  an  impossibility  of  appellee.  Such  a 
provision  should  receive  a  liberal  and  rea- 
sonable construction  in  t&vor  of  the  bene- 
ficiaries under  the  policy.  Trippe  v.  Soc.,  140 
N.  T.  28,  8S  N.  a  816k  22  li.  B.  A.  432,  S7 
Am.  St  Bep.  629.  "It  is  claimed  that  the 
plaintiff  did  not  give  timely  notice  of  bis 
injury,  In  accordance  with  the  provisions  of 
tbe  charter  and  by-laws.  Notice  was  served 
upon  tbe  company  with  promptness  after  he 
bad  been  Informed  by  one  of  bis  physicians 
that  his  illness  did  not  result  from  disease, 
but  from  accident  It  would  be  a  bard  rule, 
and  one  which  tbe  rules  of  tbe  company  must 
place  beyond  doubt  wblch  would  deprive  a 
member  of  bis  benefits  through  the  mistakes 
of  his  physician.  The  notice  was  served  as 
soon  as  he  ascertained  that  the  accident  with 
wblcb  he  had  met  was  tbe  occasion  of  Ida 
trouble.  We  think  this  a  sufficient  compli- 
ance with  the  by-laws."  Phillips  v.  Ben. 
Soc,  120  Mich.  147,  79  N.  W.  1;  Ins.  Co.  v. 
Boykln,  12  Wall.  436,  20  L.  Ed.  442;  Mfg. 
Ins.  Co.  V.  Fletcher,  6  Ohio  Cir.  Ct  B.  633; 
Odd  Fellows  v.  Earl,  70  Fed.  21,  16  C.  G.  A. 
596;  Peele  v.  Soc.  147  Ind.  549,  44  N.  B. 
661,  46  N.  B.  990.  "Where  tbe  policy  stipu- 
lates that,  immediately  upon  the  happening 
of  the  accident  which  may  result  in  death,  a 
surgeon  shall  be  called,  and  notice  of  tiie 
accident  shall  be  given  within  a  limited 
time,  a  failure  to  do  either  will  not  affect 
the  right  to  recover  unless  It  amounts  to 
negligence;    as  where  a  laborer  receives  a 


Digitized  by 


Google 


Colo.) 


SHILLING  MERCANTILE  CO.  y.  ELLIOTT. 


17» 


fall,  the  serious  nature  of  tbe  consequences 
of  which  Is  not  at  first  revealed,  and  U  of 
such  nn  apparently  trivial  character  as  not 
then  to  interrupt  bis  work."  2  May  on  In- 
surance, 539. 

5.  The  policy  provides  that  if,  after  expi- 
ration of  two  years  from  the  date  of  the  In- 
Jury,  it  Is  satisfactorily  proven  that  the  in- 
juries sustained  have  continuously  therefrom 
disabled,  and  will  alone  permanently  and  en- 
tirely disable,  tbe  insured,  during  life,  from 
any  and  all  occupations,  he  shall  receive  a 
sum  which,  together  with  tbe  indemnity  al- 
ready paid  for  such  injuries,  shall  amount  to 
$2,000.  Tbe  Injury  was  sustained  June  7, 
1807,  and  this  action  instituted  August  30, 
1888,  and  tried  November  21,  1900.  The  ver- 
dict was  that  appellee  by  tbe  injury  was 
permanently  and  entirely  disabled  for  life 
from  any  and  all  occupations,  and  awarded 
damages  in  tbe  sum  of  $2,000,  and  judgment 
went  accordingly.  The  answer  denied  any 
liability  whatever  imder  tbe  policy,  because 
notice  of  tbe  event  causing  tbe  accident  bad 
not  been  given  as  provided  therein.  It  is 
said  tbe  action  for  tbe  full  amount  of  tbe 
policy  was  prematurely  brought,  in  being  in- 
stituted before  the  expiration  of  two  years 
from  the  date  of  tbe  injury.  This  provision 
of  tbe  policy,  requiring  tbat  suit  should  not 
be  brought  for  tbe  full  amount  before  the 
expiration  of  two  years  provided  therein, 
was  waived  by  tbe  denial  of  all  liability 
thereunder.  Hartford  Ins.  Co.  v.  Smith,  3 
Colo.  422,  426;  Cal.  Ins.  Co.  v.  Gracey,  15 
Colo.  70,  24  Pac.  577,  22  Am.  St.  Rep.  376; 
Cobb  V.  Ins.  Co.,  11  Kan.  93;  Phillips  v.  U. 
S.  Benevolent  Soc,  120  Mich.  142,  146,  79 
N.  W.  1, 

Tbe  issues  in  tbe  case  were  as  to  the  ef- 
fects of  the  injuries  received,  and  as  to  tbe 
giving  of  notice  of  tbe  accident.  These  were 
submitted  to  tbe  jury  under  fair  Instructions, 
and  found  by  it  for  appellee.  Appellant  In- 
sured appellee  against  injuries  sustained 
through  an  accident  of  tbe  character  set  out 
in  the  policy.  Appellee  met  such  an  acci- 
dent Appellant  should  respond,  for  tbe  in- 
juries thereby  sustained,  in  tbe  amount  pro- 
vided by  the  policy.  We  think  no  error  was 
committed  below  substantially  prejudicing 
the  rights  of  amtellant    Judgment  affirmed. 

Affirmed. 

20  C0I0.A.  391 

SHILLING   MERCANTILE   CO.  T.   EL- 
LIOTT.* 

(Court  of  Appeals  of  Colorado.    Dec.  12,  1904.) 

APPEAL— RECORD— OBJECTIOXS    TO    EVIDENCE— 
INBTRUCTIORS— HARMLESS  ERROR. 

1.  Where  appellant's  abstntct  of  record  did 
not  show  that  any  evidence  offered  by  it  was  ex- 
cluded, nor  any  objections  or  exceptions  to  evi- 
dence offered  by  appellee,  nssignmcnts  of  error 
with  reference  to  the  admission  and  exclusion 
of  evidence  could  not  be  reviewed. 
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2.  Where  a  jury  returned  a  unanimous  ver- 
dict, error  in  charging  that  any  five  of  them 
might  return  a  verdict  was  harmless. 

Appeal  from  District  Court,  Teller  County, 
Action  by  Hester  Elliott  agabist  tbe  Shil- 
ling Mercantile  Company.    From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.    Af 
firmed. 

W.  O.  Temple  and  S.  D.  Cnunp,  for  appel- 
lant. J.  M.  Palmer  and  L.  E.  Kenworttay 
(George  Q.  Richmond,  of  counsel),  for  appel- 
lee. 

THOMSON,  P.  J.  The  appellee  brought 
this  action  to  recover  for  personal  Injuries 
which  she  alleged  she  received  in  conse- 
quence of  the  negligent  leaving  open  by  tbe 
appellant  of  a  manhole  in  tbe  sidewalk  in 
front  of  Its  premises,  and  into  which,  with- 
out fault  on  her  part,  she  fell.  Tbe  case 
was  tried  by  a  Jury,  and  a  verdict  returned 
in  her  favor,  upon  which  Judgment  was  en- 
tered. 

Error  is  assigned  to  tbe  alleged  exclusion 
by  the  court  of  competent,  material,  and 
proper  testimony  offered  by  tbe  appellant; 
to  the  alleged  admission  by  the  court  of 
improper,  Incompetent,  and  Irrelevant  testi- 
mony offered  by  the  appellee,  duly  objected 
and  excepted  to  at  tbe  time;  to  instructions 
1  and  2  given  by  tbe  court  to  tbe  Jury;  to 
an  alleged  instruction  that  a  less  number 
than  tbe  entire  Jury  could  return  a  verdict; 
and  to  tbe  overruling  of  appellant's  motion 
for  a  new  trial. 

The  abstract  of  tbe  record  furnished  to 
us  by  the  appellant  does  not  show  that  any 
evidence  of  any  kind  offered  by  the  appel- 
lant was  excluded;  it  does  not  show  that 
any  objection  was  taken  to  any  testimony 
offered  by  the  appellee,  nor  any  exception 
preserved  in  relation  to  any  such  testimony; 
and  It  does  not  show  that  any  objection  or 
exception  in  any  form  was  Interposed  to  any 
instruction.  It  is  proper,  however,  that  tbe 
following  instruction  should  receive  some  at- 
tention, notwithstanding  it  was  given  by 
tacit  consent:  "Your  verdict  should  be  sign- 
ed by  one  of  your  number  as  foreman,  un- 
less you  are  unable  to  agree,  and  in  such 
case  any  five  may  agree  and  return  a  ver- 
dict; but  in  tbat  case  your  verdict  should 
be  signed  by  the  entire  five  who  so  agree." 
In  so  far  as  the  foregoing  instruction  author- 
ized the  return  of  a  verdict  by  a  portion  only 
of  tbe  Jury,  it  conformed  to  a  statute  pre- 
viously enacted,  but  which  was  adjudged 
unconstitutional  by  tbe  Supreme  Court. 
Denver  v.  Hyatt,  28  Colo.  129,  63  Pac.  403. 
Tbe  abstract  does  not  contain  tbe  verdict 
or  indicate  its  character;  but,  upon  refer- 
ring to  tbe  transcript,  we  find  it  was  unan- 
imous, ond  was  signed  by  tbe  foreman.  In 
Adams  Express  Company  ▼.  Aldridge,  77 
Pac.  6,  we  bad  occasion  to  consider  the  pre- 
cise question  which  tbe  record  before  us 
presents,  and  held  tbat  where  the  jury  dis- 
regarded an  instruction  authorizing  a  por- 
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tlon  of  their  number  to  return  a  verdict,  and 
followed  tbe  law  by  returning  a  unanimous 
verdict,  the  erroneous  instruction  was  pro- 
ductive of  no  Injury  to  the  rights  of  either 
of  the  parties,  and  hence  could  not  be  made 
the  subject  of  complaint. 

The  ruling  on  the  motion  for  a  new  trial 
is  not  alluded  to  in  the  argument,  and  ob- 
jection to  It  is  therefore  waived. 

Affirmed. 


ULLERT  V.  BROHM.* 
(Court  of  Appeals  of  Colorado.    Nov.  14.  1904.) 

BILLS  AND  NOTES-^TOINT  MAKERS— CO!«SIDEBA- 

XION— COMPLAINT— DEMUBBER— TIME 

TO   ANSWER— WAIVEB. 

1.  Where  a  note  reciting,  "I  promise  to  pay," 
was  signed  on  ttie  face  oy  two  persons,  such 
signers  were  botli  malsers. 

2.  En-oneous  reference  to  defendant  aa  a  guar- 
antor in  the  complaint  on  a  note  was  liarmiesa, 
where  the  complaint  was  sufficient  to  properly 
charge  him  as  a  joint  maker. 

3.  Where  a  note  sued  on  was  Incorporated  in 
a  complaint  as  a  part  thereof,  and  contained 
the  words  "Value  received,"  the  complaint  was 
not  defective  for  failure  to  allege  a  considera- 
tion for  the  paper. 

4.  Where  defendant  in  an  action  on  a  note 
declined  to  answer  on  the  overruling  of  his  de- 
murrer to  the  complaint,  he  was  not  harmed  by 
the  court's  failure  to  fix  a  time  for  answer. 

5.  Where  plaintiff  was  the  payee  of  notes 
sued  on,  the  complaint  was  not  defective  for 
failure  to  allege  that  he  was  the  owner  of  the 
notes. 

Error  to  District  Court,  Arapahoe  County. 

Action  by  Otto  Brohm  against  A.  B.  Ullery. 
i  rom  a  Judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

W^illiam  Young,  for  plaintiff  In  error.  F. 
D.  Taggart,  for  defendant  in  error. 

THOMSON,  P.  J.  Suit  against  A.  B.  Ul- 
lery  by  the  payee  on  the  following  promis- 
sory note: 

'•Jiriti.')".  Denver,  Colorado.  March  7,  1898. 
On  or  before  September  7th,  18U8,  after  date, 
I  promise  to  pay  to  the  order  of  Otto  Brohm, 
one  humlreJ  flfty-six  and  =J/ioo  dollars,  pay- 
able at  the  office  of  F.  D.  Taggart,  with  in- 
terest at  the  rate  of  10  per  cent,  per  annum, 
from  date  until  paid.  Interest  payable  semi- 
annually. Value  received.  Louis  Guthucr, 
A.  B.  UUerj." 

The  defendant  demurred  to  the  complaint 
for  want  of  facts.  The  demurrer  was  over- 
ruled, and,  the  defendant  electing  to  abide 
by  his  demurrer.  Judgment  was  given  against 
Mm. 

The  complaint  describes  the  defendant  as 
a  guarantor  for  Guthner.  The  defendant 
was  not  a  guarantor  but  a  maker.  By  the 
use  of  the  words  "I  promise  to  pay,"  the  note 
became.  In  form,  the  joint  and  several  note 
of  the  two  makers.  But  the  allegations  of 
the  complaint  were  otherwise  sufficient  to 
charge  the  defendant  as  a  maker,  and  the 

•Rebearlng  denied  January  9,  1905. 

H  1.  See  Bills  and  Notes,  vol.  7.  Cent  Dig.  {  257. 


reference  to  bim  as  a  gturantor  was  harm- 
less. It  was  unnecessary  specially  to  allege 
a  consideration  for  the  paper.  The  note, 
which  was  incorporated  Into  the  complaint 
as  part  of  it,  contains  the  words  "Value 
received."  The  court.  In  overruling  the  de- 
murrer, did  not  fix  a  time  for  answer,  but  the 
defendant  announced  that  he  would  abide  by 
bis  demurrer.  He  did  not  propose  to  an- 
swer, and  needed  no  time  for  the  purpose. 
The  complaint  did  not  allege  that  the  plain- 
tiff was  tbe  owner  of  the  notes,  but  he  was 
the  payee,  and  therefore  presumptively  the 
owner. 

The  allegations  of  tbe  complaint  were  ad- 
mitted by  the  demurrer,  and,  upon  the  elec- 
tion of  the  defendant  to  Interpose  no  answer. 
It  was  the  duty  of  the  court  to  enter  judg- 
ment for  the  plaintiff.  Verification  or  want 
of  verification  of  tbe  pleading  was  unimpor- 
tant.   Let  the  judgment  be  affirmed. 

Affirmed. 


WEST  V.  SnURTLIFF  et  al. 
(Supreme  Court  of  Utah.     Dec.  31,  1904.) 

MORTGAGES  —  SECURED     KOTE8  —  OWNER8UIP  — 

FORKCLOSfRE— PARTIES— <'ROSS-C0M- 

PLAI.XT— ISSUES— JUDGMENT. 

1.  Defendant  S.  having  given  eight  notes  se- 
cured by  a  mortgage  on  real  estate,  plaintiff,  as 
assignee  of  the  mortgage  and  six  of  the  notes, 
brought  suit  to  foreclose,  in  which  he  made  L. 
a  party  defendant,  alleging  that  he  held  two  of 
the  notes,  hut  that  L.  denied  that  he  was  the 
owner  thereof,  and  claimed  that  they  belonged 
to  defendant  trust  company,  also  made  a  party 
to  delermiue  such  conflicting  rlaim,  L.  answer- 
ed, denying  that  he  owned  either  of  the  notes, 
and  asked  to  be  dismissed  with  costs.  Held 
that,  L.  having  failed  to  file  a  cross-complaint 
demanding  affirmative  relief,  as  authorized  by 
Ilev.  .St.  18'J8,  §  2974,  the  court,  on  determining 
that  he  was  the  owner  of  the  other  two  notes, 
had  no  jurisdiction  to  render  judgment  in  his 
favor  against  the  mortgagor. 

Appeal  from  District  Court,  Weber  CXinnty, 
II.  H.  Itolapp,  Judge. 

Action  by  Joseph  A.  Weft  against  L.  W. 
Shurtliff  and  others,  in  which  defendant 
Shurtllff  filed  a  supplemental  |)etition  to  set 
aside  a  judgment  against  him  and  in  favor 
of  his  codcfundant  Anders  ILiarseu.  From  a 
judgment  granting  the  relief  prayed,  Maria 
Larseu,  sole  legatee  of  Anders  Larseu,  de- 
ceased, appeals.     Affirmed. 

Thomas  Maloncy,  for  -appellant  T.  D. 
Johnson,  for  respondent. 

STEWART,  District  Judge.  On  the  18th 
day  of  October,  1902,  L.  W.  Shurtliff,  re- 
spondeut  herein,  filed  a  supplemental  petition 
in  the  above-entitled  cause,  wherein  he  sought 
to  be  relieved  from  a  judgment  theretofore 
made  and  entered  against  him  in  favor  of  his 
codefeudant  Anders  Larsen,  now  deceased,  of 
whom  appellant  Maria  Larsen,  Is  the  sole 
legatee.  The  iwtitlon  of  said  Shurtliff  al- 
leged that  by  inadvertence  and  mistake  of  the 
trial  court  a  iiersonal  judgment  had  been  ob- 
tained against  bim  in  favor  of  said  Anders 
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Larsen  upon  the  foreclosure  of  a  certain  mort- 
gage, and  a  deficiency  Judgment  docketed 
against  bim  In  favor  of  said  Larsen  In  tbe 
sum  of  $2,738.75.  Upon  tbe  hearing  the  trial 
court  granted  the  order,  vacating  and  setting 
aside  said  deficiency  Judgment,  and  directing 
the  clerk  to  cancel  the  docket  entry  thereof; 
from  which  Judgment  and  order  said  Maria 
Larsen  appeals. 

A  brief  statement  of  the  record  upon  which 
said  Judgment  and  order  were  made  Is  as 
follows:  Respondent,  Shurtliff,  had  given 
eight  promissory  notes  to  the  Utah  Loan  & 
Trust  Company,  secured  by  a  mortgage  upon 
real  estate.  Joseph  A.  West,  as  assignee  of 
said  mortgage  and  six  of  said  notes,  brought 
the  main  action  herein  to  foreclose  said  mort- 
gage. He  made  said  Anders  Larsen  a  party 
defendant,  alleging  that  he  (Larseu)  held  two 
of  said  eight  notes,  and  was  a  necessary  par- 
ty, and  also  alleging  that  said  Larsen  de- 
nied that  he  (Larsen)  owned  said  two  notes, 
but  claimed  that  said  two  notes  belonged  to 
the  Utah  L<wn  &  Trust  Company,  and  by  rea- 
son of  that  dispute  plalntift.  West,  made  the 
Utah  Loan  &  Trust  Company  a  defendant 
also,  and  demanded  that  said  defendants 
Larsen  and  Utah  Loan  &  Trust  Company  be 
required  to  show  to  the  court  whether  In  fact 
they,  or  either  of  them,  owned  said  notes 
Nos.  4  and  8,  respectively,  and.  If  so,  that  tbe 
court  determine  the  ownership  of  said  two 
uotos  as  between  said  codefendants.  The  de- 
fendant Larsen  answered  said  complaint,  and 
denied  that  be  was  the  owner  of  said  notes, 
or  either  of  them,  and  asked  that  he  be  dis- 
missed at  plaintiff's  cost  The  defendant 
Shurtliff  answered,  denying  the  assignment  of 
the  six  notes  and  mortgage  to  West.  No 
denial  appears  to  have  been  by  Shurtliff  as 
to  tbe  ownership  of  either  of  the  two  notes. 
Upon  this  state  of  the  pleadings  and  of  the 
proof  offered  the  conrt  found  that  the  two 
notes,  aggregating  $2,738.75,  belonged  to  the 
defendant  Larsen,  and  Judgment  was  given 
in  his  favor  and  against  respondent,  Shurt- 
lUr,  for  the  foreclosure  of  said  mortgage  and 
the  docketing  of  any  deficiency  Judgment  re- 
turned by  the  sheriff  after  sale  In  favor  of 
said  Larsen  against  respondent. 

The  main  question  for  tbe  court  to  deter- 
mine upon  this  api)eal  Is  whether  the  nisi 
prius  court  in  the  original  case  had  Jurisdic- 
tion under  the  pleadings  to  render  Judgment 
in  favor  of  defendant  Larsen  against  bis  co- 
defendant  Shurtliff,  the  said  defendant  Lar- 
sen not  having  filed  nor  served  any  cross- 
complaint,  nor  filed  any  pleading  In  the  case 
asking  for  affirmative  relief,  but,  on  the  con- 
trary, only  having  filed  an  answer,  duly  veri- 
fied, disclainiing  any  Interest  In  the  notes  or 
mortgage  In  question,  and  demanding  to  be 
dismissed  with  his  costs.  Section  2974  of  our 
Revised  Statutes  of  1808  provides  that: 
"When  a  defendant  has  a  cause  of  action  af- 
fecting the  subject  motter  of  the  action 
against  a  co-defendnnt.  be  may,  in  the  same 
action,  file  a  cross-compluiut  against  the  co- 


defendant.  The  defendant  thereto  may  serve 
as  in  other  cases,  and  defense  thereto  shall 
be  made  In  the  manner  prescribed  In  tbe  orig- 
inal complaint"  Under  the  above  provisions, 
in  order  to  have  obtained  a  Judgment  in  his 
favor  against  respondent,  defendant  Larsen 
should  have  filed  a  cross-complaint  or  de- 
manded afllrmative  relief,  making  proper 
service.  A  number  of  authorities  have  been 
cited  by  the  learned  counsel  for  the  appel- 
lant relative  to  the  power  of  conrts  to  estab- 
lish and  determine  the  respective  interests 
of  each  party  to  tbe  suit;  but  the  authorities 
almost  uniformly  hold  that  a  decree  between 
codefendants  can  only  be  based  upon  the 
pleadings  and  proof.  Black  on  Judgments,  § 
184,  we  think,  states  the  correct  rule  as  fol- 
lows: "It  is  not  enough  that  tbe  parties  are 
properly  In  court  That  does  not  give  the 
tribunal  power  to  adjudicate  any  and  all  mat- 
ters of  difference  between  them.  When  we 
speak  of  Jurisdiction  of  the  subject-matter, 
we  do  not  mean  merely  cognizance  of  the  gen- 
eral class  of  actions  to  which  the  action  in 
question  belongs,  but  we  also  mean  legal  pow- 
er to  pass  uix>n  and  decide  the  particular  con- 
tention which  the  Judgment  assumes  to  set- 
tle; and  how  can  a  court  acquire  Jurisdiction 
of  the  particular  contention  except  it  be  clear- 
ly marked  out  and  precisely  defined  by  the 
pleadings  of  tbe  parties?  And  bow  can  that 
be  done  in  any  mode  known  to  tbe  law  save 
by  the  formation  of  a  regular  Issue?  There 
is  therefore  plausible  ground  for  holding  that. 
If  the  record  fails  to  show  an  issue  to  be 
determined,  the  Judgment  will  be  void  on  Its 
face."  Persons  by  becoming  suitors  do  not 
place  themselves  for  all  puriwses  under  the 
control  of  the  court  It  Is  only  over  those 
particular  Interests  which  they  choose  to 
bring  in  issue  by  proi)er  pleadings  that  the 
power  of  Jurisdiction  arises. 

Api)ellant  contends  that  the  findings  and 
decree  of  foreclosure  in  tlie  original  case 
made  and  entered  by  the  trial  court  in  favor 
of  said  Larseu  are  amply  8upi>orted  by  the 
failure  of  said  Shurtliff  to  deny  the  owner- 
ship of  said  notes.  We  think  this  contention 
is  untenable.  The  mere  fact  that  said  Larseu 
was  a  codefendant  In  the  action  would  not 
of  Itself  give  the  court  Jurisdiction  to  enter 
Judgment  in  his  favor  against  the  codefendant 
when  he  had  not  sought  relief  and  express- 
ly demanded  to  be  dismissed.  It  Is  true  that 
i-espondent,  Shurtliff,  did  not  deny  the  allega- 
tions of  the  foreclosure  complaint  as  to  the 
defendant  Larson's  Interest  in  said  notes. 
We  see  no  reason  why  he  should  do  so  when 
the  fact  was  expressly  denied  by  the  defend- 
ant Larsen,  he  being  the  party  in  Interest. 
What  had  Shurtliff  to  defend  ngniast  as  to 
the  defendant  Larsen?  The  complaint  de- 
manded that  the  court  determine  the  owner- 
ship as  to  tbe  two  notes  in  question,  and  the 
amount  thereof,  as  between  the  defendant 
Larsen  and  the  Utah  Loan  &  Trust  Company. 
No  demand  was  made  for  Judgment  on  said 
notes  against  respondent  in  favor  of  any  one. 
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Plaintiff  was  required  In  the  foreclosure  pro- 
ceeding to  make  all  persons  parties  to  the 
suit  who  claimed  any  Interest  in  the  mort- 
gaged premises,  so  that  the  court  might  equi- 
tably distribute  the  funds  arising  on  the  sale 
of  the  mortgaged  premises.  Tbe  court  found 
that  the  two  notes  in  question  belonged  to 
the  defendant  Larsen.  He  (Larsen)  should 
have  filed  a  cross-complaint  and  demanded 
affirmative  relief  as  against  respondent, 
Shurtliff.  Shurtliff  could  then  have  either 
submitted  to  a  Judgment  against  him  in  faror 
of  Larsen,  or  interposed  any  defense  he  may 
bare  bad  against  Larsen's  demand.  For 
aught  that  appears  from  the  record,  respond- 
ent, Shurtliff,  may  have  had  a  good  defense 
to  a  cross-complaint  by  Larsen.  Shurtliff  bud 
no  reason  to  anticipate  that  a  Judgment 
would  be  rendered  against  him  in  favor  of 
Larsen.  No  issue  was  Joined  l)etween  them, 
and  Larsen  had  expressly  disclaimed  any 
interest  in  the  subject-matter  in  controversy. 
Though  Shurtliff  may  hare  had  no  defense  to 
such  a  claim,  be  was  at  least  entitled  to  know 
from  Larsen's  pleadings  what  Larsen  would 
demand,  that  he  might  have  an  opportunity 
to  meet  it 

Other  errors  are  assigned  by  appellant  but 
they  are  of  minor  importance,  and  we  deem 
a  discussion  of  them  unnecessary.  We  are 
of  the  opinion  that  the  trial  court  in  tbe  orig- 
inal foreclosure  case  was  without  Juriwlic- 
tion,  under  the  pleadings,  to  render  the  Judg- 
ment in  favor  of  said  Larsen  and  against 
respondent  Shurtliff. 

The  Judgment  and  order  of  the  court  below 
setting  aside  said  deficiency  Judgment  and 
directing  the  clerk  to  cancel  the  entry  there- 
of are  affirmed,  with  costs  to  be  taxed  against 
appellant 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concur. 


WOOD  T.   RIO   GRANDE   WESTERN   RT. 
CO. 

(Supreme  Court  of  Utah.     Dec.  31,  1904.) 

MASTER— INJURY  TO  SERVANT— DEFECTIVE  AP- 
PLIANCE— OWNERSHIP — INSPECTION — DUTY  OF 
MASTER  —  EVIDENCE  —  ADMISSIBILITY  —  IN- 
STRUCTION—APPEAL-^URY  TRIAL— POWER  OF 
COURT. 

1.  In  an  action  against  a  railroad  for  injuries 
to  an  emplo.v6  by  an  alleg<Kl  defective  car  from 
anotlier  road,  in  use  by  defendant,  the  record 
("ntry  of  an  insi)ection  of  the  oar  made  by  an 
employe  of  the  road  to  wliom  the  car  belonged, 
three  days  after  the  plaintiff  was  injured,  is  in- 
admissible. 

2.  The  duty  of  exercising  reasonable  and  ordi- 
nary care  in  providing  and  maintaining  reason- 
ably safe  machinery  and  appliances,  imposed  on 
the  mnster  by  the  contract  of  emploympnt,  is  a 
personal  one.  which  cannot  be  delegated  so  as  to 
release  the  master  from  responsibility. 

•"  2.  Pool  V.  Southern  Pac.  Ry..  58  Pac.  32G.  20 
Utah,  210:  Hill  v.  Southern  Pac.  Ry.  Co.,  63  Pac.  814, 
23  Utab,  94-1U2:  DanleU  v.  Railway  Co.,  23  Pac.  762, 
6  Utah,  357.  affirmed  in  Union  Pac.  Ry.  Co.  v. 
Daniels,  14  Sup.  Ct.  756,  152  U.  S.  G.S4,  38  L.  Ed.  597: 
Allen  V.  Railway  Co.,  26  Pac.  297.  7  Utah.  239:  Chap- 
man y.  Railway  Co.,  41  Pac.  551,  12  Utah,  30;  PrIU  V. 
ElecUlc  Light  Co.,  66  P«c.  90,  18  Utah,  493. 


3.  The  duty  applies  as  well  to  machinery  and 
appliances  whifh  are  not  o\vne<l  by  the  master, 
but  are  received  and  used  in  his  business,  as  to 
machinery  and  appliances  owned  by  him. 

4.  In  an  action  against  a  railroad  for  injuries 
to  an  employe  by  an  alleged  defective  car.  where 
the  only  evidence  as  to  an  insiiection  of  the 
car  by  defendant  was  the  testimony  of  defend- 
ant's inspector,  which  showed  that  he  did  not 
know  what  was  done  by  him  in  making  the  in- 
spection, an  instruction  to  find  for  defendant  if 
the  duty  of  inspection  was  performed  with  rea- 
sonable care  before  the  plaintiff  was  injured 
was  unwarranted  by  the  evidence. 

5.  Where  correct  instructions  are  first  given, 
and  afterwards  another  instruction  is  given  at 
the  request  of  appellant  which  is  favorable  to 
him,  but  which  is  erroneous  and  in  coufiict  with 
the  previous  ones,  the  error  is  not  cause  for 
reversal. 

U.  Though  no  demand  is  made  by  either  partv 
for  a  jury  under  Rev.  St.  1808,  S  3129,  pro- 
viding that  either  party  who  desires  a  jury  trial 
must  demand  it  pr)or  to  the  time  of  setting  the 
action  for  trial,  or  within  such  reasonable  time 
thereafter  as  the  court  may  order,  or  orally  in 
open  court  at  the  time  of  such  setting,  the  court 
posses.sos  discretionary  power  to  direct  a  trial 
by  jury ;  and  hence  it  is  not  error,  where  the 
plaintiff,  in  open  court,  on  the  next  day  pre- 
ceding the  trial,  made  the  payment  and  demand 
for  a  new  list  of  jurors,  authorized  by  Sess. 
Laws  1901,  p.  154,  c.  132,  |  1,  to  order  a  jury 
drawn  pursuant  thereto,  and  proceed  with  a 
trial  by  jury. 

Appeal  from  District  Court,  Seventh  Dis- 
trict;  Jacob  Johnson,  Judge. 

Action  by  I'aul  Wood  against  the  Rio 
Grande  Western  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
.Affirmed. 

Sutherland,  Van  Cott  &  Allison,  for  ap- 
pellant. Powers,  Straup  &  Llppman,  for  re- 
spondent. 

BASKIN,  C.  3.  This  Is  an  acUon  in  which 
the  plaintiff  seeks  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  tlie 
defendant's  negligence  in  failing  to  furnish 
the  plaintiff,  while  performing  his  duties 
as  a  servant  of  the  defendant,  reasonably 
safe  cars  and  efficient  brakes  with  which  to 
perform  his  work,  and  to  inspect  the  same 
and  see  that  tliey  were  in  a  reasonably  safe 
condition.  The  answer  denied  the  alleged 
negligence,  and  pleaded  assumed  risk  and 
contributory  negligence  by  the  plaintiff. 
From  the  Judgment  rendered  in  favor  of 
plaintiff,  the  defendant  appeals. 

It  appears  from  the  evidence  that  the  car 
alleged  to  have  been  defective  belonged  to 
the  Canadian  Pacific  Itailroad  Company,  but 
was  In  use  by  the  defendant  and  was  num- 
bered C.  P.  90,727.  The  plaintiff  was  in- 
jured on  June  9,  1902.  C.  F.  Harris,  one  of 
defendant's  witnesses,  on  bis  examination  in 
chief,  testifit!d  as  follows:  "I  was  on  duty 
on  the  8th  day  of  June,  1902,  and  inspect- 
ing cars  at  that  time.  I  do  not  remember 
particularly  insi)ectiug  car  C.  P.  90,727.  I 
was  iiiKpectiiig  a  number  of  cars  on  that  day. 
I  keep  a  recoi-d  of  all  the  cars  that  I  In- 
spected.   Tbe  lx)ok  that  you  hand  me  Is  a 

«■ «.  Whipple  V.  Preece  et  al.,  67  Pac.  1072.  24 
Utah,  364. 
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copy  of  that  record,  and  is  in  my  handwrit- 
ing. When  we  And  any  defect  in  a  car,  we 
note  the  defect  opposite  the  car  number. 
When  we  find  a  car  in  perfect  condition,  w« 
do  not  make  any  entry  whatever.  That 
would  indicate  a  clear  record  for  the  car, 
and  that  there  was  no  defect  in  it  If  there 
Is  any  defect  In  the  car,  it  is  noted,  provid- 
ing it  is  not  shopable.  I  mean  by  that,  if 
it  is  not  in  good  condition  to  run,  it  is  re- 
quired to  go  to  the  shop;  then  I  would  say 
•Shop;'  and,  if  I  And  any  defect,  I  note  that 
Turning  to  my  record  of  June  8,  1902,  I  find 
this  car  No.  00,727.  and  I  can  tell  from  this 
record  that  I  inspected  that  car.  I  did  not 
And  anything  in  relation  to  it;  no  defects 
whatever.  The  record  is  right  there  [indi- 
cating the  book].  That  indicates  a  clear  rec- 
ord." This  testimony  having  been  given 
without  any  objection,  and  the  witness'  at- 
tention having  been  directed  to  a  similar  rec- 
ord respecting  said  car,  made  by  L.  R.  Rog- 
ers, an  inspector  of  the  Canadian  Pacific 
Company,  of  the  date  of  June  12,  1902,  three 
days  after  the  plaintiff  was  injured,  he  fur- 
ther testitied  that:  "The  record  that  you 
hand  me  now  Is  the  record  of  L.  R.  Rogers, 
who  was  Inspector  for  the  C.  P.  Mr.  Rog- 
ers, I  think,  now  is  in  Lios  Angeles,  Cali- 
fornia. I  do  not  know  whether  or  not  he 
is  in  Ogden.  I  know  his  lundwriting,  and 
the  entries  in  the  book  you  have  handed 
me  are  In  Mr.  Rogers'  handwriting."  Where- 
upon the  attorney  for  the  defendant  offered 
the  entry  relating  to  said  car  in  evidence. 
Plaintiff's  attorney  objected  to  the  introduc- 
tion of  this  entry  on  the  grounds,  among 
others,  that  it  was  incompetent  and  not  the 
best  evidence.  The  objection  was  sustained. 
The  action  of  the  trial  court  In  sustaining 
the  objection  was  excepted  to  by  defendant, 
and  is  assigned  as  error.  Counsel  for  appel- 
lant contend  that  upon  the  foregoing  show- 
ing the  rejected  entry  was  admissible,  Iwth 
as  original  evidence  and  as  part  of  the  res 
gestse.  As  the  rejected  entry  was  not  made 
by  either  an  officer  or  agent  of  the  defendant 
company,  and  was  not  made  until  the  third 
day  after  the  accident,  it  was  not  competent 
as  original  evidence,  nor  as  part  of  the  res 
gestro.  It  was  therefore  properly  rejected. 
Instruction  No.  8  given  by  the  court  is  as 
follows:  'The  master  must  use  reasonable 
care  to  provide  a  servant  with  reasonably 
safe  appliances  with  which  to  perform  his 
work,  and  he  must  use  reasonable  care  and 
diligence  to  keep  the  same  in  a  reasonably 
safe  condition."  And  No.  10,  given,  is  as 
follows:  "The  court  instructs  the  jury  that 
If  they  believe  that  the  plaintiff  was  injured, 
as  alleged  in  the  complaint,  while  in  the  per- 
formance of  bis  duty  iu  switching  cars,  then 
the  jury  are  Instructed  that  the  delivery  of 
such  car  to  plaintiff  for  use  raises  for  his 
benefit  the  implication  that  the  defendant 
bad  used  suitable  care  and  foresight  in 
adopting  it  as  an  instrument  or  means  to 
«arry  on  its  business,  and  that  plaintiff  could 


not  only  rely  upon  the  body  of  the  car  and 
Its  running  gear  being  safe,  but  he  could  also 
presume  that  the  brake  on  said  car  was  in 
a  reasonably  safe  condition."  Afterwards 
No.  23,  at  the  request  of  the  appellant  was 
also  given,  as  follows:  "The  duty  which  the 
defendant  owed  to  its  employes  with  refer- 
ence to  the  car  In  question,  if  you  find  that 
it  belonged  to  another  company  and  was  re- 
ceived for  transportation  over  the  defend- 
ant's lines,  as  hereinbefore  stated,  was  not 
tliat  of  furnishing  reasonably  safe  applian- 
ces for  their  use  In  the  discharge  of  their 
duties,  but  was  that  of  inspection,  merely; 
and,  if  you  find  that  this  duty  of  inspection 
was  performed  with  reasonable  care,  then 
the  defendant  is  not  liable,  even  though  the 
appliances  were  in  fact  in  a  defective  condi- 
tion." The  first  two  Instructions  were  ex- 
cepted to,  and  the  specific  exception  present- 
ed in  appellant's  brief  is  that  the  eighth  and 
tenth  instructions  are  In  conflict  with  the 
twenty-third  instruction.  It  Is  settled  by  nu- 
merous decisions  of  this  court  that  the  con- 
tract of  employment  imposes  upon  the  mas- 
ter the  duty  of  exercising  reasonable  and  or- 
dinary care  in  providing  and  maintaining 
reasonably  safe  machinery  and  appliances  for 
the  employes  to  work  with;  that  this  duty  is 
a  personal  duty  of  the  master,  which  cannot 
be  delegated  so  as  to  release  him  from  re- 
sponsibility; and  that  a  failure  to  perform 
this  duty  is  the  negligence  of  the  master, 
for  which  he  Is  liable.  Pool  v.  Southern 
Pacific  Ry.  Co.,  20  Utah,  210,  68  Pae.  326; 
Hill  V.  Southern  Pac.  Ry.  Co.,  23  Utah,  94- 
102,  63  Pac.  814;  Daniels  v.  Railway  Co., 
6  Utah,  357,  23  I'ac.  762,  affirmed  in  Union 
Pac.  Ry.  Co.  v.  Daniels,  152  U.  S.  684,  14 
Sup.  Ct  756,  38  L.  Ed.  597;  Allen  t.  Railway 
Co.,  7  Utah,  239,  26  Pac.  297;  Chapman  v. 
Railway  Co.,  12  Utah,  30,  41  Pac.  551;  Fritz 
V.  EMectric  Light  Co.,  18  Utah,  403,  56  Pac. 
00.  This  duty  applies  as  well  to  machinery 
and  appliances  which  are  not  owned  by  the 
master,  but  are  received  and  used  in  his 
business,  as  to  machinery  and  appliances 
owned  by  him,  and  his  duties  in  respect  to 
both  are  the  same.  Texas  Pac.  Ry.  Co.  v. 
Archibald,  170  U.  S.  665,  18  Sup.  Ct  777,  42 
L.  Ed.  1188.  In  the  opinion  in  the  last-men- 
tioned case,  delivered  by  Mr.  Justice  White, 
It  is  said:  "That  It  was  the  duty  of  the 
railway  company  to  use  reasonable  care  to 
see  that  the  cars  on  its  road  were  in  good 
order  and  fit  for  the  purposes  for  which  they 
were  intended,  and  that  its  employes  had 
a  right  to  rely  upon  this  being  the  case,  is 
too  well  settled  to  require  anything  but 
mere  statement  That  this  duty  of  a  rail- 
road, as  regards  the  cars  owned  by  it,  ex- 
ists also  as  to  cars  of  other  railroads  receiv- 
ed by  it,  sometimes  designated  as  foreign 
cars,  is  also  settled.  Baltimore  &  Potomac 
Railroad  Co.  v.  Mackey,  157  U.  S.  72,  91,  15 
Sup.  Ct  491,  39  L.  Ed.  024."  The  same  doc- 
trine is  held  in  the  following  cases:  C.  B 
&  Q.  Ry.  T.  Avery,  100  111.  314;    Budge  t. 
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Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.)  82 
South.  535,  58  L.  R.  A.  333;  Youngblood  v. 
Railroad  Co.,  60  S.  C.  9,  19,  38  S.  B.  232, 
85  Am.  St  Rep.  824;  Mateer  t.  Missouri 
Pac.  Ry.  Co.  (Mo.  Sup.)  15  S.  W.  970;  Bend- 
er V.  Ry.  Co.,  137  Mo.  240,  37  S.  W.  132; 
Gottlieb  V.  N.  T.,  L.  E.  &  W.  Ry.  Co.,  100 
X.  Y.  462,  3  N.  E.  344;  Sack  v.  Dolese,  35 
IlL  App.  636;  St  L.  &  S.  E.  Ry.  Co.  t. 
Valirlus,  56  Ind.  512;  Union  Stockyards  y. 
Goodwin,  57  Neb.  138,  77  N.  W.  357.  In  the 
case  of  Toungblood  t.  Railroad  Co.,  supra, 
the  trial  court  refused  to  chaise,  as  request- 
ed by  tlie  defendant,  that:  "If  the  Jury  find 
from  the  erldence.  If  there  be  such  evidence, 
that  the  cars  between  which  plaintiff  Is  al- 
leged to  have  been  injured  were  foreign 
cars  (1.  e.,  cars  of  another  company  than  the 
defendant  company),  then  it  Is  only  required 
of  the  defendant  to  make  an  ordinary  and 
reasonable  Inspection  of  such  cars  for  any 
defects  which  may  be  discernible  by  an  ordi- 
nary examination."  In  the  appellate  court 
It  was  contended  on  behalf  of  the  defendant 
in  that  case  "that  said  request  should  have 
been  charged  unqualifiedly,  as  it  contained 
a  correct  statement  of  the  law  applicable  to 
the  case,  and  properly  drew  the  distinction 
between  the  duty  of  the  defendant  with  ref- 
erence to  foreign  cars  and  cars  of  its  own, 
showing  that,  as  to  foreign  cars,  the  duty 
of  the  railroad  company  was  not  that  of 
furnishing  proper  machinery  for  service,  and 
keeping  the  same  in  repair,  but  it  is  one  of 
inspection  only,  and  was  performed  when 
the  defendant  had  made  a  reasonable  inspec- 
tion of  such  foreign  cars  for  any  defects 
which  might  be  discernible  by  an  ordinary 
examination;  that  the  charge  of  the  presid- 
ing Judge  with  reference  to  said  request  was 
erroneous.  In  that  it  ignored  the  distinction 
sought  to  be  made,  and  drew  a  comparison 
only  as  to  the  Inspection  of  the  respective 
cars,  leaving  the  general  proposition  of  law 
as  to  master  and  servant,  as  stated  in  bis 
charge,  to  apply  alike  to  foreign  cars  as  well 
as  cars  of  its  own."  The  appellate  court,  in 
passing  upon  defendant's  contention,  said: 
"In  the  first  place,  there  was  no  testimony 
from  which  the  Jury  had  the  right  to  infer 
that  they  were  foreign  cars;  and,  in  the  sec- 
ond place,  the  proposition  embodied  In  the 
request  was  not  sound."  That  it  was  the 
duty  of  the  defendant  in  this  case,  as  held 
In  the  case  in  170  U.  S.  699,  18  Sup.  Ct  777, 
42  Ii.  Ed.  1188,  before  cited,  to  "use  reason- 
able care  to  see  that  the  cars  employed  on 
its  road  were  In  good  order  and  fit  for  the 
purposes  for  which  they  were  Intended,  and 
that  Its  employes  had  a  right  to  rely  upon 
this  being  the  case,  is  too  well  settled  to  re- 
quire anything  but  mere  statement."  We 
are  clearly  of  the  opinion  that  the  eighth 
and  tenth  instructions  were  warranted  by 
the  evidence,  and  correctly  stated  the  law 
applicable  to  the  case. 

In  respect  to  the  twenty-third  instruction, 
there  was  no  evidence  upon  which  to  base  a 


finding  by  the  Jury  that  the  defendant's  du- 
ty of  Inspection  was  performed  with  reason- 
able care  before  the  plaintiff  was  injured. 
C.  F.  Harris,  defendant's  inspector,  was  the 
only  witness  who  testifled  that  any  previous 
inspection  had  been  made.  He  testified  In 
chief:  "I  was  on  duty  on  the  8th  day  of 
June,  1902,  and  inspecting  cars  at  that  time. 
I  do  not  remember  particularly  inspecting 
car  C.  P.  90,727,  I  was  inspecting  a  number 
of  cars  on  that  day.  I  keep  a  record  of  all 
cars  that  I  inspected."  The  character  of  the 
record  has  already  been  shown  herein.  On 
cross-examination  be  testified:  "I  have  no 
particular  recollection  of  that  car,  outside  of 
my  record,  nor  of  the  number,  so  that,  in 
testifying,  I  am  relying  entirely  upon  the  rec- 
ord that  I  made  then.  It  was  not  until  yes- 
terday that  my  attention  was  called  to  the 
fact  that  there  was  some  trouble  about  this 
car."  It  is  not  claimed  that  any  in8i>eetlon, 
except  that  referred  to  by  this  witness,  was 
made  before  the  accident.  What  was  done 
by  him  In  making  the  inspection  was  not  dis- 
closed, and  it  appears  from  his  statements 
that  he  himself  did  not  know,  and  that  only 
from  his  reliance  upon  the  record  made  by 
him  was  he  enabled  to  state  that  be  had 
ever  inspected  the  car  at  all.  While  there 
was  a  radical  conflict  In  the  evidence  re- 
specting the  condition  of  the  car  at  the  time 
the  plaintiff  w^as  injured,  there  was  ample 
evidence  to  Justify  the  Jury  in  finding  that 
the  car  was  not  reasonably  safe,  and  that, 
by  the  exercise  of  reasonable  and  ordinary 
care  on  the  part  of  the  defendant,  its  danger- 
ous condition  could  have  been  discovered. 
We  are  cleorly  of  the  opinion  that  the  trial 
court  erred  in  giving  the  twenty-tiilrd  In- 
struction, because  it  was  inconsistent  with 
the  other  two  correctly  given,  was  not  war- 
ranted by  the  evidence,  and  misstated  the 
law  applicable  to  the  case.  This  brings  us 
to  the  consideration  of  the  question  as  to 
whether  or  not  reversible  error  was  com- 
mitted thereby.  On  behalf  of  the  appellant 
It  is  contended  that,  "where  conflicting  char- 
ges are  given,  it  is  to  be  presumed  that  the 
jury  may  have  followed  that  which  is  erro- 
neous, and  the  case  should  for  that  reason 
be  reversed."  It  Is  reversible  error  to  give 
conflicting  Instructions  only  where  either  of 
them  Is  prejudicial  to  the  party  who  proper- 
ly takes  exceptions  thereto;  but  not  so  when, 
as  In  the  case  at  bar,  correct  instructions  are 
first  given,  and  afterwards  another  is  given 
at  the  request  of  the  party  excepting,  which 
is  favorable  to  him,  but  which  is  erroneous 
and  In  conflict  with  the  previous  ones.  The 
giving  of  the  erroneous  Instruction  at  the 
request  of  the  appellant  was  not  reversible 
error. 

The  plaintiff  having,  In  open  court,  on  the 
day  next  preceding  the  trial  of  the  case,  made 
the  payment  and  demand  for  a  new  list  of 
jurors  authorized  by  section  1,  c.  132.  p.  154, 
Sess.  Laws  I'JOl,  the  judge.  In  pursuance  of 
said  section,  ordered  the  sheriff  to  draw  from 
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the  Jury  box  the  names  of  30  Jurors.  The 
Jury  Impaneled  in  the  case  was  composed 
of  persons  drawn  from  the  Jury  box  and 
summoned  to  appear  by  the  sheriff.  The  de- 
fendant objected  to  the  trial  of  the  case  by 
■a  Jury  on  the  ground  that  both  the  plaintiff 
and  defendant  had  waived  a  trial  by  Jury,  by 
not  having  demanded  the  same  as  provided  by 
section  3129,  Rev.  St.  1898.  No  demand  was 
made  by  either  of  tbe  parties  in  accordance 
with  section  3129.  It  is  contended  that,  by 
the  failure  to  demand  a  Jury  in  accordance 
■with  said  section,  a  trial  by  Jury  was  waived 
by  both  pnrtles,  and  that  thereafter  the 
■court's  Jurisdiction  was  limited  to  a  trial 
vithout  a  Jury,  and  that  therefore  the  trial 
'nd  was  unauthorized  and  void.  In  tbe  case 
of  Whipple  v.  Preece  et  al.,  24  Utah,  304- 
576,  67  Pac.  1072,  both  sides  expressly  waiv- 
■ed  a  Jury,  but  the  court  declined  to  hear  the 
■case  without  one,  and  thereupon  the  plaintiff 
Interposed  a  challenRe.  This  court,  in  the 
■opinion  delivered  by  Mr.  Justice  Bartch,  said: 
■•'It  is  not  clnimed  that  any  Jurors  were  un- 
fair or  biased.  •  »  •  The  verdict  ap- 
pears to  be  the  legitimate  result  of  the  evi- 
dence. Tbe  testimony  is  not  such  as  to  indi- 
■cate  that,  if  the  Judgment  were  reversed, 
the  plaintiff  could  or  ought  ultimately  to  re- 
cover, fnder  all  the  facts  and  circumstances 
of  this  cnse,  viewed  In  the  light  of  the  pro- 
visions of  the  statute  quoted  and  referred 
to,  we  are  of  the  opinion  that  a  reversal  be- 
cause of  the  irregularity  complained  of  would 
not  be  Justified.  Railroad  Co.  v.  Frazier,  25 
Neb.  42,  40  N.  W.  C04;  Prince  v.  State,  3 
Stew.  &  P.  253."  We  are  of  the  opinion  that 
the  court  below  possessed  discretionary  au- 
thority to  direct  a  trial  by  Jury  notwithstand- 
ing the  parties  to  tbe  suit  may  have  waived 
tbe  same. 

Tbe  otber  assignments  of  error  being  less 
plausible  than  those  already  passed  upon, 
tbe  record  falls  to  disclose  any  reversible  er- 
ror. 

The  Judgment  Is  affirmed,  with  costs. 

BAUTCH  and  McCARTY,  JJ.,  concur. 


BURTON  y.  ANTHONY  et  al. 
(Supreme  Court  of  Oregon.    Jan.  16,  1905.) 

INFANCY— LOAN    TO    MINOB— NECESSARIES— 
LIES. 

1.  Certain  land  having  been  conveyed  to  a 
minor,  subject  to  a  mortgagp,  the  mortgage  was 
foreclosed,  .ind  tlie  land  sold  to  the  mortgagee. 
After  the  sale  was  confirmed,  the  minor's  moth- 
er applied  to  complainant  for  a  loan  of  the 
amount  necessary  to  redeem,  and  represented  to 
him  that  if  he  advanced  the  money  he  would 
be  subrogated  to  the  rights  of  the  mortgagee, 
that  the  minor  had  no  means,  and  that  the  loan 
was  necessary  to  enable  him  to  redeem.  Hrld, 
that  since  the  minor  was  not  legally  bound  to 
redeem,  and  such  redemption  was  not  necessary, 
«uch  facts  were  insufficient  to  entitle  com- 
plainant to  a  decree  imposing  a  lien  on  the 
land  for  the  amount  so  loaned. 


Appeal  from  Circuit  Court,  Tambill  Coun- 
ty; R.  P.  Boise,  Judge. 

Suit  by  Lincoln  C.  Burton  against  Clara 
L.  B.  Anthony  and  others.  From  a  decree 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  Is  a  suit  to  establish  and  enforce  an 
alleged  lien.  It  Is  averred  In  the  complaint 
that  the  defendant  Walter  B.  E.  Anthony  is 
under  tbe  age  of  14  years,  and  that  the  de- 
fendant H.  H.  Burton  is  the  duly  appointed 
guardian  of  his  estate;  that  on  January  27, 
1900,  his  mother,  the  defendant  Clara  L.  E. 
Anthony,  being  the  owner  of  an  undivided 
one-sixth  of  certain  real  prc^erty  in  Yamhill 
county,  in  consideration  of  love  and  affection 
and  $1,  executed  to  her  son  a  quitclaim  deed 
of  all  her  interest  In  the  premises,  subject 
to  a  mortgage  thereon  executed  by  her  and 
her  late  husband,  E.  H.  Anthony,  deceased; 
that  this  mortgage  was  foreclosed,  tbe  land 
sold  to  the  mortgagee,  and  the  sale  confirm- 
ed; that  the  premises  were  redeemed  by 
Mrs.  Anthony  and  her  sou,  who  were  obliged 
to  pay  therefor  the  sum  of  fl,010.75,  receiv- 
ing from  the  sheriff  of  that  county  a  certifi- 
cate evidencing  such  fact;  that,  the  redemp- 
tioners  having  no  means  with  which  to  pay 
the  sum  required,  plaintiff,  at  their  request, 
loaned  to  Walter  the  money  necessary  for 
that  purpose,  "in  the  expectation  that  he 
would  be  substituted  in  the  place  and  stead 
of  the  creditor";  that  Walter  has  no  means 
with  which  to  pay  the  sum  so  loaned,  except 
his  interest  in  such  real  property,  and,  unless 
plaintiff  is  decreed  a  Hen  thereon,  or  subro- 
gated to  the  rights  and  remedies  of  such 
creditor  therein,  be  will  lose  the  money  so 
advanced.  The  defendant  Walter,  appearing 
by  his  guardian,  filed  an  answer  denying  the 
material  allegations  of  the  complaint;  and, 
a  trial  being  had,  and  the  evidence  talcen,  tbe 
court,  concluding  that  the  complaint  did  not 
state  facts  suflicient  to  entitle  plaintiff  to  the 
relief  prayed  for,  dismissed  tbe  suit,  and  he 
appeals. 

R.  I.  Eaton  and  George  Noiand,  for  appel- 
lant.   H.  H.  Burton,  for  respondents. 

MOORE,  J.  (after  stating  the  facts). 
Though  tbe  sufficiency  of  the  complaint  Is 
the  only  question  presented  by  this  appeal, 
it  is  deemed  proper  to  state  the  substance  of 
the  testimony,  showing  tbe  nature  of  the 
claim  sought  to  be  established.  It  appears 
from  the  transcript  that  the  defendant  Clara 
Ii.  E.  Anthony  is  plaintiff's  sister,  who,  hav- 
ing no  property  and  being  a  widow,  is  com- 
pelled to  labor  to  support  herself  and  her  son; 
that,  the  land  of  tbe  defendant  Walter  B.  B. 
Anthony  baving  been  sold  under  tbe  decree 
of  foreclosure,  he  and  his  mother  requested 
plaintiff  to  advance  the  money  necessary  to 
redeem  the  premises,  assuring  bim  that  he 
should  be  subrogated  to  the  rights  of  the 
Judgment  creditor;  and  that,  to  secure  such 
sum,  plaintiff  was  obliged  to  mortgage  bis 
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undivided  one-Blxtb  Interest  In  the  same  real 
property.  As  an  affirmance  of  the  decree 
herein  may  deprive  plaintiff  of  his  claim 
against  his  nephew,  and  also  of  his  own  in- 
terest in  the  real  property,  the  merits  of  his 
demand  are  apparent,  and  it  remains  to  be 
seen  whether  or  not  the  complaint  states 
facts  sufficient  to  authorize  a  court  of  equity 
to  Impose  a  lien  on  a  minor's  interest  in  land 
to  secure  the  payment  of  money  advanced  at 
his  request  to  redeem  the  premises  from  a 
sale  thereof  under  a  decree  of  foreclosure. 

It  is  argued  by  plaintiff's  counsel  that  the 
redemption  of  the  land  was  necessary  to  pre- 
serve it.  thereby  rendering  the  agreement  of 
the  minor  to  repay  plaintiff  the  sum  of  mon- 
ey borrowed  for  that  purpose  a  binding  obli- 
gation, which  the  court  should  have  enforced, 
but.  not  having  done  so,  an  error  was  com- 
mitted in  dismissing  the  suit  The  rule  is 
elementary  that,  if  an  infant  Is  under  a  legal 
obligation  to  do  an  act,  he  may,  by  a  fair 
and  reasonable  contract,  bind  himself  to  per- 
form It  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
273.  As  an  infant  is  bound  to  pay  a  debt 
contracted  for  necessaries,  Iiis  promise  to 
repay  a  sum  of  money  advanced  by  another 
for  that  purpose  constitutes  a  binding  obli- 
gation. Bandall  v.  Sweet,  1  Denlo,  460. 
Thus,  where  the  statute  compels  a  putative 
father  to  indemnify  a  municipality  against 
expense  incurred  In  supporting  his  illegiti- 
mate child,  and  makes  it  necessary  for  him 
to  enter  into  a  bond  with  sureties  for  the 
performance  of  the  obligation  which  is  thus 
imposed,  as  the  only  means  by  which  he  can 
be  discharged  from  arrest,  the  law  thereby 
confers  on  him  plenary  power  to  make  a 
binding  obligation;  and,  having  done  so,  his 
Infancy  will  not  constitute  a  defense  to  him 
or  his  sureties  in  an  action  based  on  a  failure 
to  comply  with  the  terms  of  the  undertalc- 
ing.  McCall  v.  Parker  (Mass.)  46  Am.  Dec. 
735;  People  v.  Moores  (N.  Y.)  47  Am.  Dec. 
272.  So,  too,  an  Infant  father  of  an  illegiti- 
mate child,  on  a  prosecution  of  bastardy, 
having  given  a  promissory  note  with  his 
father  as  surety,  to  the  mother  of  such  child, 
as  a  compromise  settlement,  it  was  held 
that  his  infancy  did  not  constitute  a  defense 
In  an  action  on  the  note.  Oavin  v.  Burton,  8 
Ind.  69.  In  deciding  that  case,  Mr.  Justice 
Perkins  says:  "So,  as  the  law  authorizes  an 
infant  father  of  a  bastard  child  to  settle  with 
the  mother,  and  secure  to  her  compensation 
for  keeping  such  child,  it  Impliedly  gives  him 
power  to  execute  instruments  necessary  in 
making  such  settlement."  To  the  same  effect 
is  the  case  of  Stowers  v.  Hoiils,  83  Ky.  544. 
In  People  v.  Mullin,  25  Wend.  698,  the  de- 
fendant, an  infant,  having  been  convicted  of 
the  crime  of  assault  and  battery,  and  im- 
prisoned under  the  sentence  which  followed, 
offered  to  assign  his  property  in  compliance 
with  the  provisions  of  a  statute  of  New  York 
which  permitted  the  discharge  of  prisoners 
who  were  found  guilty  of  such  misdeuienn- 
^ra:    and  it  was  held  that  as  an  adult  was 


entitled  to  the  benefit  of  the  act,  wblct<  by 
its  terms  applied  to  "every  person,"  an  as- 
signment by  a  minor  must  be  regarded  as 
valid,  notwithstanding  bis  nonage. 

In  the  cases  to  which  attention  has  been 
called,  Indemnity  from  punishment  by  im- 
prisonment of  persona  convicted  of  misde- 
meanors has  l>een  afforded  by  complying  with 
the  provisions  of  the  statutes  authorizing  it 
The  discharge  of  a  person  when  Imprisoned, 
or  his  exemption  from  punisbmeat  when 
found  guilty  of  petty  offenses,  by  complying 
with  the  terms  of  a  statute,  must  be  regard- 
ed by  the  legislative  department  as  of  more 
importance  to  the  state,  which  la  thereby 
freed  from  the  expense  of  his  maintenance 
during  the  term  of  incarceratioo,  than  the 
retention  of  his  property.  These  acts,  being 
general  in  their  terms,  are  held  to  be  appli- 
cable to  all  persons;  and,  as  a  corollary 
therefrom,  the  conclusion  Is  deduced  that  am- 
ple power  Is  thereby  conferred  on  an  Infant 
to  bind  himself  to  pay  an  obligation  whicb 
the  law  Imposes  as  a  condition  precedent  to 
securing  his  freedom  from  imprisonment  or 
exemption  from  punishment  for  the  commis- 
sion of  minor  crimes.  This  legal  principle, 
which  Is  clearly  established  in  the  cases  men- 
tioned, can  have  no  application  to  the  defend- 
ant Walter  B.  B.  Anthony.  He  could  not 
have  been  arrested  for  a  failure  to  pay  the 
mortgage  debt  on  his  Interest  In  the  land, 
the  redemption  of  which  terminated  the  sale, 
discharged  the  lien  of  the  mortgage  which 
was  merged  In  the  decree,  and  restored  to 
him  his  estate.  B.  &  C.  Comp.  i  250. 
Though  the  redemption  of  the  land  conferred 
on  him  a  pecuniary  benefit  the  furnishing  of 
the  money  for  that  purpose  at  his  request 
does  not  by  reason  of  his  Incapacity  to  enter 
Into  a  valid  contract  create  a  binding  obli- 
gation, I>ecause  It  was  not  necessary  to  his 
sustenance.  Thus,  In  McCarty  v.  Carter  (III.) 
95  Am.  Dec.  572,  it  was  held  that  a  contract 
made  with  a  minor  to  furnish  labor  and 
materials  for  the  Improvement  of  Ms  prop- 
erty was  not  binding  on  him,  and  the  con- 
tractor could  claim  no  lieu  therefor  against 
the  property  benefited  thereby.  In  deciding 
that  case,  Mr.  Justice  Lawrence  says:  "An 
Infant  is  not  bound  by  his  contract,  except 
In  certain  cases,  to  which  the  erection  of  a 
building  for  rent  does  not  belong.  A  convey- 
ance or  mortgage  by  him  of  his  real  estate 
would  not  be  binding  upon  him,  and  the  Leg- 
islutiire  certainly  never  Intended  to  allow 
him  to  incumber  bis  proi)erty  Indirectly  by  a 
contract  for  Its  Improvement,  when  he  can- 
not do  the  same  thing  in  a  binding  mode  by 
an  Instrument  executed  expressly  for  the  pur- 
pose. A  minor  who  has  nearly  attained  bis 
majority  may  be  as  able  in  fact  to  protect 
his  interests  In  a  contract  as  a  person  who 
has  passed  that  period.  But  the  law  must 
necessarily  fix  some  precise  age  at  which 
persons  shall  be  held  sui  juris.  It  cannot 
measure  the  iudividual  capacity  in  each  case 
as  it  arises.    It  must  hold  the  youth  wb« 
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bas  nearly  reached  hta  majority  to  be  no 
more  bound  by  his  contract  than  a  child  of 
tender  years,  and  neither  In  one  case  nor  in 
the  other  can  It  permit  a  contractor  to  claim 
a  lien  against  his  property  under  the  guise 
of  a  contract  for  ImproTement  This  would 
expose  minors  to  ruin  at  the  hands  of  de- 
signing men.  The  mechanic  who  erects  a 
building  must  take,  like  all  other  persons,  the 
responsibility  of  ascertaining  that  be  is  con- 
tracting with  a  person  who  has  reached  the 
requisite  age."  To  the  same  effect,  see 
Mathes  v.  Dobscbuetz,  72  111.  438;  Price  t. 
Jennings,  62  Ind.  111.  The  improvement  of 
a  minor's  property  by  erecting  buildings 
thereon  In  pursuance  of  his  contract  cannot 
be  regarded  as  of  less  importance — the  value 
being  equal — than  the  saving  of  his  estate  by 
the  redemption  thereof  at  his  request;  and, 
as  no  lien  can  be  created  in  the  first  Instance, 
none  can  be  imposed  In  the  latter. 

Plaintiff's  counsel,  In  support  of  the  prin- 
ciple for  which  they  contend,  rely  upon  the 
rule  annoimced  In  MacGreal  v.  Taylor,  167 
U.  S.  688,  17  Sup.  Ct.  961,  42  L.  Ed.  326.  In 
that  case  an  infant  female,  without  being 
interrogated  as  to  her  age,  or  making  any 
representations  In  relation  thereto,  borrowed 
a  sum  of  money  to  pay  off  an  Incumbrance 
on  her  land  and  to  Improve  the  property; 
giving  a  trust  deed  thereon  as  security  there- 
for. After  attaining  her  majority  she  re- 
fused to  pay  the  money  borrowed,  notifying 
the  adverse  party  that  she  rescinded  the  con- 
tract and  disaffirmed  her  deed;  and  it  was 
held  that,  the  money  secured  by  her  having 
been  used  lu  improving  her  property  and  In 
discharging  liens  thereon,  the  premises 
should  be  subjected  to  the  benefits  received. 
In  that  case  Mr.  Chief  Justice  Fuller  and 
Mr.  Justice  Brown  dissented.  If  that  deci- 
sion had  been  rendered  by  the  entire  court, 
the  rule  adopted  would  not  be  controlling 
in  the  case  at  bar  until  the  defendant  Wal- 
ter B.  E.  Anthony  became  21  years  old. 

The  complaint,  therefore,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit. 
The  mortgage  having  been  foreclosed,  under 
which  decree  the  premises  were  sold  to  the 
mortgagee  and  the  sale  confirmed,  he  may 
have  preferi-ed  to  retain  his  Interest  in  the 
land,  rather  than  to  have  accepted  the 
amount  of  his  bid  therefor.  He  could  not 
have  been  compelled  to  assign  the  Judgment, 
nor  could  the  assurance  of  Mrs.  Anthony  or 
of  her  son  that  plaintiff  should  be  subro- 
gated to  the  rights  and  remedies  of  the  Judg- 
ment creditor  be  of  any  force  or  effect,  be- 
cause It  was  impossible  for  them  to  fulfill 
their  representations.  If  an  agreement  was 
entered  into  between  such  creditor  and  plain- 
tiff to  the  effect  that  the  judgment  was  to  be 
assigned  to  the  latter  In  consideration  of  the 
payment  of  the  sum  due,  but,  instead  there- 
of, the  premises,  by  mistake,  were  redeemed 
from  the  sale,  a  court  of  equity  will,  upon  an 
averment  and  proof  of  such  fact,  restore  the 
lien  of  the  Judgment    It  may  have  been  In- 


tended, by  the  statement  In  the  complaint 
that  plaintiff  advanced  the  money  to  his 
nephew  "in  the  e.xpwtation  that  he  would  be 
substituted  in  the  place  and  stead  of  the  cred- 
itor," to  allege  that  an  agreement  to  that 
effect  had  been  entered  into  between  plain- 
tiff and  the  mortgagee  or  his  representative ; 
and,  if  so,  it  may  he  desired  to  institute  an- 
other suit,  In  which  such  fact  can  be  aver- 
red in  the  complaint. 

With  this  possible  object  In  view,  the  de- 
cree of  the  court  below,  dismissing  the  com- 
plaint, will  be  affirmed,  but  such  dismissal 
shall  be  without  prejudice;  and  It  Is  so  or- 
dered. 


BAKER  COUNTY  v.   HUNTINGTON  et  al. 
(Supreme  Court  of  Oregon.     Jan.  16,  1905.) 

SHERIFFS — OFFICIAL  BONDS— DEFAULTS  COVEE- 
ED— DUTIES  AS  TAX  COLLECTOB  —  ACTIONS- 
BURDEN  OF  PBOOF  —  EVIDENCE — RECORDS  OF 
COUNTY  COURT  — PAROL  EXPLANATION  OF 
BOND— DELIVEBT— AtTTHOBITY  OF  PRINCIPAL- 
NOTICE —  ESTOPPEL— DEFECTS  IN  BOND— AP- 
PEAL—ASSIGNUENT  OF  ERROR. 

1.  Under  Hill's  Ann.  Laws  1892,  g§  2390, 
2392,  2395,  prescribing  tlie  form  of  a  sheriff's 
official  bond,  and  requiring  it  to  be  approved  by 
the  county  court  and  filed  with  the  clerk,  and 
sections  2703  and  2794,  making  the  sheriff  ex 
oflScio  tax  collector,  and  requiring  him,  before 
entering  upon  the  duties  of  collecting  taxes,  to 
execute  an  additional  bond,  in  a  sum  dptermined 
by  the  county  court,  a  sheriff's  ordinary  bond 
did  not,  prior  to  the  act  of  1901  (Laws  1901,  p. 
245),  cover  bis  special  duties  as  tax  collector, 
and  could  not  be  resorted  to  for  defalcations 
arising  from  his  failure  to  pay  over  tax  moneys 
collected  by  him. 

2.  Where  the  language  of  a  written  instru- 
ment is  ambiguous,  equivocal,  or  susceptible  of 
conflicting  interpretations,  it  is  competent  to  as- 
certain by  parol  evidence  the  intention  of  the 
parties  thereto  from  the  facts  and  circumstances 
which  induced  its  execution,  and  thereafter  to 
enforce  it  in  accordance  with  such  intention. 

3.  Under  Hill's  Ann.  Laws  1892,  §§  2390. 
2392,  2395,  prescribing  the  form  of  a  sheriff's 
official  bond,  and  requiring  it  to  be  approved  by 
the  county  court  and  filed  with  the  clerk,  and 
sections  2793  and  2794,  making  the  sheriff  ex 
officio  tax  collector,  and  requiring  him,  before 
entering  upon  the  duties  of  collecting  taxes,  to 
execute  an  additional  bond  in  a  sum  determined 
by  the  county  court,  a  bond  conditioned  that 
the  sheriff  shall  "pay  over  according  to  law  all 
money  that  may  come  into  his  hands  by  virtue 
of  such  office,  and  otherwise  well  and  faithfully 
perform  the  duties  of  such  office,"  while  pre- 
sumptively the  sheriff's  ordinary  undertaking, 
may  be  shown  by  parol  to  have  t>een  intended 
as  an  additional  bond  covering  his  duties  as  tax 
collector. 

4.  While  the  county  court  should  keep  a  rec- 
ord of  the  delivery  and  acceptance  of  sheriffs' 
bonds,  and  should  regularly  approve  the  bonds, 
and  enter  the  approval  upon  the  minutes  and 
undertakings  filed  with  the  clerk,  an  omission 
to  do  these  things  is  not  fatal  to  an  enforce- 
ment of  such  a  bond,  where  it  is  actually  given 
and  accepted. 

5.  While  the  record  of  the  county  court  is  the 
best  evidence  of  the  delivery  and  acceptance  of 
a  sheriff's  bond,  yet.  where  the  proper  founda- 
tion is  laid,  such  delivery  and  acceptance  may 
be  shown  by  secondary  parol  testimony. 

6.  In  an  action  against  the  sureties  on  a  sher- 
iff's bond,  the  burden  was  on  plaintiff  to  prove 
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allegations  of  its  complaint,  denied  by  the  an- 
swer, that  defendants  made  and  executed  the 
bond  as  sureties,  and  delivered  it  to  the  sheriff, 
who  delivered  it  to  the  county  court,  which  ac- 
cepted it  for  the  county. 

7.  Sureties  upon  an  official  bond  regular  upon 
its  face,  who,  after  affixing  their  signatures 
thereto,  Rive  it  into  the  possession  and  control 
of  the  principal,  clothe  him  with  apparent  au- 
thority to  make  final  delivery  to  the  obligee  or 
proper  authorities;  and,  if  the  principal  deliv- 
ers it  contrary  to  an  understanding  with  the 
sureties  that  it  shall  not  be  delivered  until  other 
persons  shall  have  become  obligated,  the  sureties 
are  estopped  to  deny  the  validity  of  the  bond, 
unless  the  obligee  has  accepted  it  with  notice, 
actual  or  constructive,  of  the  real  conditions  un- 
der which  it  was  intrusted  to  the  principal. 

8.  Where  the  obligee  of  an  official  bond  knows, 
or  from  the  face  of  the  bond  or  from  any  other 
source  has  notice  sufficient  to  put  a  reasonably 
prudent  man  upon  inquiry,  of  a  violation  of  the 
condition  under  which  it  was  delivered  to  the 
principal  for  fiiuil  delivery,  he  cannot  enforce  it 
ogainst  the  sureties. 

0.  In  order  that  a  defect  on  the  face  of  a  bond 
shall  operate  to  charge  the  obligee  with  notice 
of  a  condition  qualifying  the  principal's  right  to 
deliver  it  for  the  sureties,  the  defect  must  be  of 
such  a  nature  as  may  reasonably  lead  to  a  dis- 
covery of  the  real  defect  complained  of. 

10.  It  is  competent  for  the  sureties  on  a  sher- 
iff's bond  to  bind  themselves  without  joining 
the  sheriff. 

11.  Where  a  sherifTs  bond  was  irregular  on  its 
face,  in  that  the  sheriff's  name  did  not  appear 
thereon  as  principal ;  the  name  of  only  one  of 
the  six  signing  sureties  was  written  in  the  body 
of  the  instrument ;  the  minutes  or  entries  of 
amounts  made  opposite  the  signatures  of  the 
sureties  showed  that  they  had  signed  in  the  ag- 
gregate for  only  $7,000,  whereas  the  bond  called 
for  if  10,000 ;  and  two  of  the  sureties  who  signed 
had  not  justified — the  county  was  put  upon  in- 
quiry as  to  the  authority  of  the  sheriff  to  deliver 
the  bond  on  behalf  of  the  sureties,  and  the  lat- 
ter were  not  estopped  to  deny  his  want  of  au- 
thorit.v. 

12.  Where  the  defects  in  a  sheriff's  bond  were 
such  as  to  refute  any  apparent  authority  on  the 
part  of  the  sheriff  to  deliver  the  same  for  the 
sureties,  the  question  of  the  sheriff's  actual  au- 
thority to  so  deliver  it  was  one  of  fart. 

i;>.  Where  an  official  bond  is  fair  on  its  face, 
and  imports  no  notice  of  an  understanding  be- 
tween the  sureties  and  the  principal  that  it 
should  not  be  delivered  by  the  latter  for  the 
former,  the  defense  that  the  princii)al  was  in 
fact  without  authority  to  make  delivery,  and 
that  the  obligee  had  notice  of  such  want  of  au- 
thority, should  be  affirmatively  pleaded ;  but, 
where  the  bond  is  so  defective  on  its  face  as  to 
impute  notice  of  the  principal's  want  of  au- 
thority to  deliver  it  for  the  sureties,  it  is  not 
necessary  that  such  knowledge  or  notice  should 
be  pleoded  by  the  sureties. 

14.  In  an  action  on  a  sheriff's  bond,  the  execu- 
tion and  delivery  of  which  was  deniefl  by  the 
sureties,  the  refusal  of  the  court  to  permit  a 
full  cross-examination  of  plaintiff's  witnesses 
relative  to  the  issues  under  the  pleadings  was 
sufficient  ground,  when  assigned  for  error,  to 
present  for  review  the  sufficiency  of  defects  on 
the  face  of  the  bond  to  charge  the  obligee  with 
notice  of  the  sheriff's  want  of  authority  to  deliv- 
er it  on  behalf  of  the  sureties. 

Appeal  from  Circuit  Court,  Baker  County; 
Robert  E^kin,  Judge. 

Action  by  Baker  county,  a  municipal  cor- 
poration, against  A.  H.  Huntington  aud  otli- 
ers.  From  a  judgment  for  plaintiff,  certain 
defendants  appeal.    Reversed. 

This  Is  an  action  to  recover  upon  an  ob- 
ligation alleged  to  be  the  sheriff's  additional 


bond  as  tax  collector  for  Baker  county.    The 
Instrument  Is  In  the  following  form: 

Wbereaa,  at  an  election  held  on  tbe  4tb  day  of 
June,  1900.  A.  H.  HuntlngtOD  was  duly  elected  sher- 
iff of  the  County  ot  Baker,  State  ol  Oregon,  we,  A. 
L.  Brown, 


.and. 


hereby  undertake  that  if  the  aald  A.  H.  Huntington 
ehall  Qot  pay  over  according  to  law  all  money  that 
may  come  loto  his  hands  by  virtue  of  such  oIBce, 
and  otherwise  well  and  faithfully  perform  the  duties 
of  such  office,  that  we,  or  either  ot  ua,  will  pay  to 
the  State  of  Oregon  the  sum  ot  Ten  Thousand  Dol- 
lars. 

For  11.000.00,  A.  L.  Brown. 

For  |2,00n.00,  James  Fleetwood. 

For  jl,000.(X),  D.  Cartwrlght. 

For  |1,(Xkj.OO.  Harry  A.  Duffy. 

For  Jl.OOi.OO,  J.  T.  Fyfer. 

For  »1,000.00,  J.  W.  Insenhofer. 


fSeal.1 

[Seal. 

ISeal. 

[Seal. 

[Seal. 

ISeal. 


It  appears  from  accompanying  certificates 
that  Duffy,  Fyfer,  Cartwright,  and  Insen- 
hofer Justitted,  but  not  so  with  Fleetwood 
and  Brown,  It  Is  alleged  that  Huntington 
delivered  the  writing  obligatory  to  tbe  coun- 
ty court  of  Baker  county  as  aud  for  bis 
additional  ixind  as  sheriff  and  ex  ofHclo  tax 
collector  of  that  county,  and  that  the  same 
was  duly  accepted  by  the  court.  Then  fol- 
low allegations  of  the  collection  by  Hunting- 
ton of  certain  taxes,  and  defalcation  for  a 
larger  sum  than  that  named  in  tbe  bond. 
All  the  defendants  demurred  Jointly,  except 
Duffy,  who  seems  to  have  made  no  appear- 
ance, on  tbe  ground  that  tbe  complaint  does 
not  state  facts  sutficieut  to  constitute  a 
cause  of  action,  which  demurrer  being  over- 
ruled, they  answered,  and,  tbe  judgment 
after  trial  being  adverse,  now  prosecute  tills 
appeal. 

William  Smith,  for  appellants.  Thomas 
G.  Green  and  Samuel  White,  for  respondent. 

WOLVERTOX,  C.  J.  (after  stating  the 
facts).  The  first  question  presented,  which 
arises  t)oth  on  the  demurrer  to  the  complaint 
and  on  the  introduction  of  testimony  touch- 
ing the  purpose  of  the  instrument.  Is  whether 
the  bond  can  ite  construed  or  shown  to  have 
been  given  as  the  sherlfTs  additional  Ixjiid  to 
cover  his  duties  and  obligations  as  tax  col- 
lector of  the  county.  It  18  well  settled  In 
this  state  that  prior  to  the  act  of  1001  (Laws 
1901,  p,  245)  a  sheriff's  ordinary  bond  did 
not  cover  his  special  duties  as  tax  collector, 
and  therefore  would  not  answer  for  defalca- 
tions  arising  from  a  failure  to  pay  over  tax 
moneys  collected  by  him  in  bis  official  ca- 
pacity. Columbia  (3ounty  v.  Massle,  31  Or. 
292,  48  Pac.  604;  Multnomah  County  v.  Kel- 
ly, 37  Or,  1,  CO  Pac.  202.  The  ofUeial  under- 
taking of  a  sheriff  at  tbe  time  tbe  transac- 
tions herein  Involved  were  had,  was  required 
to  be  given  in  a  certain  form,  prescribed  by 
the  statute,  to  be  approved  by  the  county 
court  and  filed  with  the  clerk.  In  the  execu- 
tion whereof  the  sureties  must  have  justified 
before  the  county  court.  Hill's  Ann.  Laws 
1892.  U  2390.  2392,  2395.  By  section  2793 
the  sheriff  of  each  county  was  made  the  tax 
collector  thereof,  but  by  the  succeeding  sec- 
tion (2794)  he  was  required,  before  enterlng^ 
upon  the  duties  of  collecting  taxes,  to  ex- 
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ecute  an  additional  bond  In  such  sum  as  the 
county  court  of  the  county  might  determine. 
There  seems  to  be  no  special  provision  as  to 
bow  or  before  vrhom  the  sureties  shall  Jus- 
tify, nor  is  there  any  direction  that  the 
bond  shall  have  been  approved  by  the  coun- 
ty court  or  filed  with  the  county  clerk,  as 
is  the  case  with  the  undertaking  first  men- 
tioned. The  subject  is  treated  of  under  a 
ditCerent  title,  and  the  provisions  pertaining 
to  the  sherifTB  ordinary  undertaking  are  not 
made  especially  applicable  to  the  execution 
of  the  additional  bond.  The  practice,  bow- 
ever,  of  following  such  provisions,  would  be 
a  most  wholesome  one  to  adopt,  and  is  prob- 
ably the  rule  generally.  N'ow,  the  bond  in 
question  is  substantially  In  the  statutory 
form  of  a  sherifTs  official  undertaking,  the 
word  "faithfully"  being  omitted  at  one 
place,  and  presumptively  it  is  his  ordinary 
undertaking;  but  It  is  alleged  to  be  his  ad- 
ditional bond  to  Insure  the  faithful  perform- 
ance of  his  duties  as  tax  collector.  Can 
this  be  shown  by  parol?  If  so,  the  action 
will  lie;  otherwise  not.  A  sheriff  is  known 
by  no  other  title  while  collecting  taxes;  such 
duties  being  additionally  enjoined  upon  him, 
and  are  performed  by  virtue  of  his  office 
as  sheriff.  In  other  words,  he  is  made  ex 
officio  tax  collector  of  his  county,  for  the 
faithful  perfonnanee  of  which  ex  officio  du- 
ties he  is  required  to  give  what  the  law  de- 
nominates an  additional  bond.  Nothing  else 
is  prescribed.  No  form  and  no  special  pro- 
visions are  directed  to  be  observed. 

It  is  a  rule  of  law  that  where  the  language 
of  a  written  Instrument  is  ambiguous,  equivo- 
cal, or  susceptible  of  conflicting  Interpreta- 
tions, it  is  competent  to  ascertain  the  Inten- 
tion of  the  parties  thereto  from  the  facts 
and  circumstances  which  Induced  its  execu- 
tion, and  thereafter  to  enforce  It  in  accord- 
ance with  such  intention,  and  such  facts 
and  circumstances  may  be  shown  by  parol. 
It  is  not  the  office  of  parol  evidence  In  such 
case  to  alter  the  language  of  the  instrument, 
but  to  ascertain  and  determliio  the  purposes 
to  which  the  parties  intended  to  apply  it. 
The  rule  is  of  applicotlon  as  it  respects  the 
subject-matter  or  thing  about  which  the  par- 
ties have  dealt.  It  sometimes  happens,  for 
the  purpose  of  ascertaining  what  was  in  the 
minds  of  the  parties,  that  it  is  necessary  to 
resort  to  extrinsic  parol  proof;  and  this  may 
be  done,  not  for  the  puriMse  of  altering  the 
terms  of  the  writing  by  words  of  mouth 
passing  at  the  time,  but  as  a  part  of  the 
conduct  of  the  parties.  In  order  to  determine 
what  was  the  scope  and  object  of  the  in- 
tended contract,  and  to  fill  up  the  instrument 
where  it  is  silent.  "Having  done  that,"  says 
Mr.  Bradner  in  his  valuable  work  on  Kvi- 
dence  (2d  Ed.)  274,  "the  court  can  turn  to 
the  language  of  the  Instrument  to  see  if  that 
language  is  capable  of  being  construed  so  as  to 
carry  into  effect  that  which  appears  to  have 
been  really  the  Intent  of  both  parties."  See, 
Bls<v  Ueflield  T.  Meadows,  L.  R.  4  C.  P.  695; 


Henry  McShane  Co.  v.  Padian  (Com.  Pi.) 
20  N.  y.  Suw).  670.  The  bond,  by  its  terms, 
applies  alike  to  the  ordinary  duties  of  a  sher- 
iff, and  to  his  special  duties  as  tax  collector. 
They  are  both  official  duties,  and  the  moneys 
coming  into  his  hands  in  the  latter  capacity 
come  by  virtue  of  his  office.  Murfree,  Sher- 
iffs, {{  46.  48,  51;  Lane  v.  Coos  County,  10 
Or.  123.  So  that  the  expressions  "all  money 
that  may  come  into  his  hands  by  virtue  of 
his  office,"  and  "otherwise  well  and  faithful- 
ly perform  the  duties  of  such  office,"  become 
equivocal  and  susceptible  of  different  inter- 
pretations; and  the  case,  it  seems  to  us,  is  a 
proper  one  for  solution  by  the  admission  of 
parol  evidence  to  show  the  circumstances 
attending  the  transaction,  and  the  subject- 
matter  which  the  parties  had  in  mind  when 
they  entered  into  tlie  pending  relationship. 
If  it  had  been  somehow  written  in  the  In- 
strument, characterizing  it  as  an  additional 
bond,  the  application  of  the  condition  em- 
ployed would  have  been  rendered  perfectly 
plain.  They  could  not  then  have  l>een  ap- 
plied to  the  ordinary  duties  of  a  sheriff,  sim- 
ply because  it  would  be  an  additional  bond, 
and  not  the  official  bond  of  that  officer.  So 
it  would  have  been  if  the  bond  had  been 
given  for  the  faithful  payment  of  the  money 
which  might  come  Into  his  bands  by  virtue 
of  his  office  as  ex  officio  tax  collector,  or  for 
the  perfonnanee  of  his  duty  in  that  capacity 
— there  would  be  no  room  for  interpretation; 
but  in  its  present  form  the  bond  might  Just 
as  well  apply  to  one  condition  as  to  the  other, 
and  it  needs  only  the  evidence  of  tlie  facts 
and  circumstances  under  which  It  was  exe- 
cuted to  determine  the  intention  of  the  par- 
ties, and  thus  to  make  the  proper  application. 
The  complaint  is  therefore  sufficient,  and 
parol  evidence  was  properly  admitted  of  the 
circumstances  and  conditions  under  which  it 
was  executed,  as  tending  to  express  the  pur- 
poses for  which  it  was  given. 

Another  objection  is  made  to  parol  proof 
of  the  delivery  to  and  acceptance  of  the 
bond  by  the  county  court,  it  being  main- 
tained that  such  delivery  and  acceptance  can 
only  be  shown  by  the  record  of  the  court 
Unquestionably  a  court  should  keep  a  record 
of  all  such  transactions,  and  should  regularly 
approve  all  bonds,  and  have  its  approval  en- 
tered upon  the  minutes,  and  the  undertakings 
filed  with  the  clerk;  but  an  omission  to  do 
these  things,  or  a  part  of  them,  is  not  fatal 
to  an  enforcement  of  the  obligation.  If  actual- 
ly given  and  accepted,  and,  in  the  absence 
of  a  record  of  the  transaction.  It  is  compe- 
tent to  show  what  was  done  by  parol.  The 
record  is  considered  the  best  evidence.  If  It 
exists,  and  parol  testimony  Is  secondary; 
and,  as  preliminary  to  the  introduction  of  the 
latter,  a  proper  foundation  should  first  be 
laid  therefor,  but,  when  laid,  such  testimony 
is  competent  Stout  v.  Yamhill  County,  31 
Or.  314,  51  Pac.  442.  This  was  a  case  against 
a  county,  but  the  rule  is  applicable  in  either 
alternative.    Tiedeman,   Mun.   (X>rp.  {   108. 
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The  objection  is  therefore  not  well  assigned. 

Other  questions  arise  upon  the  refusal  of 
the  court  to  permit  defendants'  counsel  to 
cross-examine  plaintiff's  witnesses  touching 
the  delivery  by  the  defendants  to  plaintiff, 
and  acceptance  by  it,  of  the  bond  in  ques- 
tion, or  to  permit  defendants  to  offer  original 
evidence  upon  the  subject,  and  Its  refusal 
also  to  permit  defendants  to  explain  the  put^ 
poses  for  which  the  bond  was  executed.  It 
follows  naturally,  as  a  corollary  from  what 
has  been  said,  that  defendants  were  entitled 
to  the  privilege  of  showing  by  parol  the  pur- 
pose for  which  the  bond  was  executed.  This 
is  what  plaintiff's  counsel  is  contending  for 
upon  its  part,  and,  if  it  is  proper  for  it  to 
show  by  the  attendant  circumstances  and 
conditions  the  object  Intended  to  be  subserved 
by  the  parties  to  the  instrument,  it  was 
equally  competent  for  defendants  to  testify 
upon  the  same  subject,  and  to  show,  If  such 
was  the  case,  that  the  bond  was  not  executed 
for  the  pui-poses  as  alleged  by  the  plaintiff. 
As  to  whether  the  undertaking  in  question 
was  an  additional  bond,  there  is  the  allega- 
tion on  the  part  of  the  plaintiff  tliat  It  was  so 
given.  This  is  denied  by  defendants,  and 
raises  the  issue.  Any  proof  that  the  writing 
was  given  as  a  sheriff's  ordinary  bond  would 
refute  the  allegation,  and  was  proper  to  be 
admitted.  It  was  error,  therefore,  not  to  al- 
low It. 

Upon  the  flrst-mentloned  question,  it  seems 
to  be  the  tlieory  of  counsel  for  plaintiff  that, 
under  the  conditions  appearing,  the  sureties 
made  Huntington  their  agent  for  the  deliv- 
ery of  the  bond  in  question,  and  are  now  es- 
topped by  his  acts  to  show  the  contrary. 
Recurring  again  to  the  pleadings,  It  will  be 
seen  that  plaintiff  has  alleged  that  the  de- 
fendants, as  sureties,  made  and  executed  the 
bond  In  question,  and  delivered  it  to  Hunt- 
ington, and  that  Huntington  on  the  5th  day 
of  December  delivered  the  same  to  the  coun- 
ty court  for  Baker  county,  and  that  said  body 
accepted  it  as  their  obligation  for  the  pur- 
poses stated.  This  was  denied  by  the  an- 
swer of  the  sureties,  which  presented  two 
issues:  First,  whether  the  bond  was  in  fact 
fully  executed  by  the  sureties  and  delivered 
to  H.;  and,  second,  whether  H.  delivered  the 
same  to  the  county  conrt  as  their  bond,  and 
also  whether  it  was  accepted  as  such  by 
plaintiff.  Plaintiff  had  the  laboring  oar,  and 
It  was  incumbent  upon  it  to  substantiate 
the  affirmative  of  these  issues  or  fall.  Hunt- 
ington must  have  been  clothed  with  authority 
from  the  sureties,  real  or  apparent,  to  de- 
liver the  bond,  as  a  completed  instrument, 
or  his  disposition  of  it  could  not  bind  them. 
Plaintiff  relies  upon  his  apparent  authority, 
evidenced  by  having  the  bond  in  his  posses- 
sion, and  dealing  with  it  as  if  he  was  empow- 
ered to  make  the  delivery,  and  thereby  con- 
summate the  obligation,  as  between  the 
sureties  and  the  county.  The  rule  of  law 
is  well  settled  that  the  sureties  upon  an 
official  bond,  regular  upon  Its  face,   by  the 


act  of  intrusting  its  possession  and  control 
with  the  principal  after  having  atUxed  their 
signatures  thereto,  clothe  him  with  apparent 
authority  to  make  the  final  delivery  to  the 
obligee  or  the  proper  authorities  whose  func- 
tion it  is  to  accept  it  on  the  part  of  the  pub- 
lic; and  if,  under  such  conditions,  the  prin- 
cipal deliver  it  contrary  to  an  agreement  or 
understanding  that  other  persons  should  also 
have  become  obligated,  the  sureties  are 
nevertheless  bound,  on  the  principle  of  es- 
toppel, as  having  by  their  acts  misled  the 
obligee  to  his  detriment,  unless  the  obligee 
has  accepted  the  obligation  with  notice,  ac- 
tual or  constructive,  of  the  real  conditions 
under  which  the  bond  was  primarily  intrust- 
ed to  the  principal.  Dair  v.  United  States, 
16  Wall.  1,  21  L.  Ed.  491;  King  County  v. 
Ferry  (Wash.)  32  Pac.  538,  19  L.  R.  A.  500. 
34  Am.  St.  Rep.  880;  Cutler  t.  Roberts,  7 
Neb.  4,  29  Am.  Rep.  4;  State  v.  Peck,  53 
Me.  284.  It  was  said  in  the  last  case  cited 
(the  court  quoting  from  Chancellor  Kent) 
that:  "Whoever  deals  with  an  agent  con- 
stituted for  a  special  purpose  deals  at  his 
peril,  when  the  agent  passes  the  precise 
limits  of  his  power,  thoogh,  if  he  pursues 
the  power  as  exhibited  to  the  public,  his  prin- 
cipal is  bound,  even  If  private  instructions 
had  still  further  limited  the  special  power." 
Such  is  almost  the  universal  holding  of  the 
later  American  cases,  and  the  doctrine  is 
now  too  firmly  established  to  admit  of  cavil 
or  debate.  See,  further,  Mechem,  Public 
Officers,  S  279;  Smith  v.  Board  of  Super- 
visors of  Peoria,  59  111.  412;  Chicago  v. 
Gage,  95  111.  593,  35  Am.  Rep.  182;  Ward  v. 
Chum,  18  Grat.  801,  98  Am.  Dec.  749.  If, 
however,  upon  the  other  hand,  "the  person 
seeking  the  enforcement  of  the  bond  knew, 
or  had,  either  from  the  face  of  the  tiond  or 
from  any  other  source,  notice  sufficient  to 
have  put  him,  as  a  reasonably  prudent  man, 
upon  Inquiry  which  would  have  disclosed 
the  facts,  he  cannot  enforce  it  against  the 
sureties  In  violation  of  the  condition." 
Mechem,  Public  Officers,  supra.  So,  It  was 
said  in  Ward  v.  Churn,  supra:  "But  the 
rights  of  the  obligors  are  several  and  dis- 
tinct, and  neither  is  bound  except  so  far  as 
he  has  consented  to  be.  Neither  is  bound 
without  a  delivery  of  the  Instrument,  and 
one  obligor  has  no  right  to  deliver  it  for  an- 
other without  his  authority.  And  besides, 
the  obligee  who  receives  the  instrument  from 
one  of  the  obligors,  which  is  apparently  per- 
fect, has  a  right  to  presume  that  all  the 
obligors  have  authorized  Its  delivery,  but 
he  has  not  the  same  right  to  make  that  pre- 
sumption when  the  instrument,  on  its  face, 
is  incomplete  and  imperfect"  In  King 
County  V.  Perry,  supra,  this  principle  is 
considered  by  the  learned  chief  Justice, 
wliere  he  reviews  a  number  of  authorities 
to  the  same  purpose.  He  says:  "Of  course, 
If  there  is  anything  on  the  face  of  the  bond 
when  it  is  delivereil  to  excite  the  suspicion 
of  the  obligee  that  the  bond  has  been  tam- 
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pered  with,  or  snfflcient  to  put  a  prudent 
person  on  hia  Ku&rd,  be  ougbt  to  be  held 
bound  to  make  an  investigation  before  ac- 
cepting the  bond."  So,  in  Murfree  on  Of- 
ficial Bonds  (section  63),  the  author  says: 
"It  is  the  doty  of  officers  intrusted  with 
the  authority  to  take  and  approve  official 
bonds  to  use  ordinary  care  and  prudence  to 
protect  the  security,  as  well  as  to  see,  in 
the  interest  of  the  public,  that  the  bond  is 
valid  and  the  securities  sufficient.  When- 
ever such  facts  occur  as  should  put  the  offi- 
cer ui>on  Inquiry  as  to  the  due  and  legal 
execution  of  a  bond,  he  must  make  that 
Inquiry."  In  conformity  with  the  rule  thus 
ascertained  and  pix>mulgated,  a  surety  who 
signed  an  appeal  bond  and  intrusted  it  to 
the  principal  on  condition  that  it  should  also 
be  signed  by  another,  whose  name  appeared 
In  tbe  body  of  the  bond  as  co-surety,  the 
principal  not  having  procured  such  addi- 
tional signature,  and  having  erased  the  name 
from  the  body,  which  erasure  appeared  upon 
the  face  of  the  instrument,  it  was  held  that 
the  surety  was  not  liable,  on  the  ground 
that  the  obligee  was  put  upon  his  inquiry. 
Allen  T.  Mamey,  32  Am.  Rep.  73.  So,  in 
Nagle  y.  Stroh,  28  Am.  Dec.  695,  where  the 
bond  contained  in  tbe  body  the  names  of 
two  sureties,  but  was  signed  by  one  only, 
it  was  held  that  the  obligee  could  not  en- 
force it  unless  he  was  able  to  show  that  the 
surety  signing  it,  knowing  the  other  bad 
not  so  signed,  had  agreed  to  become  liable 
alonfc  So,  the  court  say  in  Dair  v.  United 
States,  supra,  where  the  principal  rule  is  an- 
nounced and  applied:  "If  the  name  of  Jo- 
seph Cloud  appeared  as  a  co-surety  on  the 
face  of  this  bond,  the  estoppel  would  not 
apply,  for  the  reason  that  the  incomplete- 
ness of  the  instrument  would  have  been 
brought  to  tbe  notice  of  the  agent  of  the 
government,  wbo  would  have  been  put  on 
inquiry  to  ascertain  why  Cloud  did  not  ez- 
ecnte  it,  and  the  pursuit  of  this  inquiry 
would  have  disclosed  to  him  the  exact  con- 
dition of  things."  Many  cases  announce  a 
like  principle.  McCramer  v.  Thompson,  21 
Iowa,  244;  State  v.  Craig,  58  Iowa,  238, 
12  N.  W.  301;  Hagler  v.  State,  31  Neb.  144, 
47  N.  W.  892.  28  Am.  St  Bep.  514;  Fletcher 
v.  Austin,  11  Vt  447,  34  Am.  Dec.  698;  Ward 
T.  Chum,  supra.  It  goes  without  saying  that 
a  defect  appearing  on  tbe  face  of  a  bond 
must  be  of  such  a  nature  as  might  reasona- 
bly lead  to  notice  of  the  real  defect  com- 
plained of;  otherwise  it  could  not  serve 
to  impute  notice.  Chicago  v.  Gage,  95  111. 
618,  35  Am.  Rep.  182.  So  the  court  held  in 
tbat  case  that  the  mere  fact  that  the  obligee 
in  the  bond  had  knowledge  at  the  time  lie 
received  it  that  there  were  blanks  In  the 
instrument,  which  bad  been  filled  in  subse- 
quent to  tbe  signing  of  the  sureties,  and  In 
tbelr  absence,  did  not  impute  to  such  obligee 
notice  of  any  secret  conditions  upon  which 
the  sureties  ma,y  have  signed.  The  case  at 
bar,  however,  presents  a  very  different  state 


of  affairs.  It  Is  apparent  from  a  glance  at 
the  bond  in  question  tbat  the  name  of  tlio 
principal  was  neither  incorporated  In  it,  nor 
affixed  to  the  instrument  in  a  manner  in- 
dicating that  it  was  intended  tliat  be  sbould 
be  bound  thereby.  This  in  itself  is  not  a 
serious  objection,  however,  for  the  reason 
that  it  was  competent  for  the  sureties  to 
bind  themselves  without  Joining  the  prin- 
cipal. St  Louis  Brewing  Ass'n  v.  Hayes, 
97  Fed.  859,  38  C.  C.  A.  449.  It  was  a  mat- 
ter, nevertheless,  that  was  proper  to  be  con- 
sidered in  connection  with  all  tbe  other 
conditions  appearing  upon  the  face  of  the 
instrument,  apposite  to  impute  notice  to  the 
county  tbat  it  was  not  a  completed  instru- 
ment and  that  Huntington  was  not  author- 
ized to  deliver  it  to  become  effective  as 
against  the  sureties  who  liad  then  affixed 
their  signatures.  Beyond  tills,  these  things 
were  also  at  once  manifest  from  a  mere  in- 
spection: First  that  only  one  name  of  the 
six  sureties  signing  was  written  In  tbe  body 
of  the  instrument;  second,  that  the  minutes 
or  entries  made  opposite  the  signatures  of 
the  sureties  showed  that  they  had  signed 
in  the  aggregate  for  only  $7,000,  whereas 
the  bond  called  for  SIO.OOO;  and,  third,  that 
two  of  the  sureties  signing  had  not  as  yet 
Justified,  as  is  usual  In  such  cases.  These 
infirmities  upon  the  face  of  the  instrument 
were  ample  to  have  put  the  county  upon 
Inquiry  as  to  Huntington's  authority  from 
the  sureties  to  deliver  it  as  a  completed  ob- 
ligation for  the  purposes  alleged,  aud  the 
question  of  estoppel  has  no  place  in  the  in- 
quiry. It  thus  became  a  question  of  fact  for 
tbe  Jury  to  determine  from  the  evidence 
whether,  in  reality,  Huntington  was  given 
authority — not  whether  he  had  apparent  au- 
thority, as  the  bond  on  Its  face  refutes  that — 
from  tbe  sureties  signing,  to  deliver  this 
bond  to  the  county  court  as  their  act  and 
deed.  In  this  view,  it  is  not  an  Insuperable 
objection  tbat  the  defendants  had  not  plead- 
ed tltat  the  plaintiff  took  the  bond  with 
knowledge  or  notice  of  an  understanding  be- 
tween the  sureties  and  the  sheriff  that  It 
should  not  have  been  delivered  until  others 
had  signed.  If,  however,  the  Itond  had  been 
fair  on  its  face.  Imparting  no  notice  to  ex- 
cite inquiry  that,  if  followed  up,  would  have 
led  to  information  of  an  adverse  understand- 
ing between  tbe  sureties  and  the  principal, 
then  most  assuredly  there  should  have  been 
an  affirmative  defense  showing  tbat,  not- 
withstanding the  bond  imparted  no  notice, 
yet  tbat  in  fact  an  infirmity  as  to  the  ap- 
parent authority  of  the  principal  really  ex- 
isted, of  wliich  the  county  court  had  ex- 
traneous notice  and  knowledge,  and  hence 
that  it  could  not  insist  upon  any  binding 
effect  of  tbe  undertaking  as  against  the  sure- 
ties. 

Another  question  is  suggesteil,  which  is 
that  the  plaintiff  made  no  offei  in  connec- 
tion with  the  questions  put  to  Cartwright 
showing  what  was  expected  to  be  proven 
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by  the  ■witness,  and  therefore  that  the  error 
Is  not  well  assigned;  but,  If  this  be  con- 
ceded, the  questions  last  discussed  are  suffl- 
clontly  presented  by  the  refusal  to  permit 
defendauts  a  full  cross-examination  of  plain- 
tiff's witnesses  relative  to  the  Issues  under 
the  pleadings,  seeing  that  the  case  was  tried 
upon  an  erroneous  theory. 

The  Judgment  of  the  circuit  court  will  l»e 
reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  seem  proper. 


AKLET,  Warden,  v.  PERRIN. 
(Supreme  Court  of  Idaho.     Jan.  16,  lOO.'S.) 

BOABO    OF    STATE    PRI.SON    COMMISSIOXEnS— AC- 
TION   BY  MAJOKITT  OF   MF.MUER:] — 
NOTICE  OF  MEBTINO. 

1.  The  Board  of  St.ite  Prison  Commissioners, 
as  created  by  section  5  of  article  10  of  the  Con- 
stitution, is  granted  the  "control,  direction  and 
management  of  the  penitentiaries  of  the  state," 
ami  under  such  grant  of  power  and  authority 
they  may  meet  at  such  times  as  they  deem 
necessary. 

2.  A  majority  of  the  officers  constituting  such 
board  may  hold  a  meeting  and  transact  snoh 
buRiness  as  the  board  is  authorized  to  transact. 

3.  A  meeting  of  the  State  Prison  Commission- 
ers can  be  lawfully  held  by  a  majority  of  the 
board  without  giving  notice  to  a  member  of  the 
board  who  is  at  the  time  of  calling  and  boliling 
the  meeting  be^'ond  the  jurisdiction  of  Uie  state. 

Stoclcslager,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Original  application  by  D.  W.  Akloy,  war- 
den of  the  State  Penitentiary,  to  comi>eI  the 
defendant  to  deliver  to  plaintiff  possession  of 
the  State  Penitentiary,  together  with  the  In- 
mates thereof,  and  the  keys,  books,  and  prop- 
erty belonging  thereto.    Writ  granted. 

John  A.  Bagley,  Atty.  Gen.,  and  Wood  & 
Wilson,  for  plaintiff.  Henry  Z.  Johnson, 
Chas.  S.  Kingsley,  and  A.  A.  Fraser,  for  de- 
fendant. 

AILSHfR,  J.  This  Is  an  application  for  a 
■writ  of  mandate  to  C.  S.  Perrin  to  compel 
him  to  deliver  up  the  possession  of  the  Idaho 
State  Penitentiary,  together  with  the  Inmates 
thereof,  and  the  keys,  books,  moneys,  and 
property  thereunto,  belonging  to  the  plain- 
tiff, Akley.  The  application  is  based  on  the 
proceedings  of  the  Board  of  State  Prison 
Commissioners  had  on  the  21st  day  of  No- 
vember, 1904.  A  copy  of  the  record  of  their 
proceedings  is  attached  to  the  petition.  The 
answer  of  the  defendant  puts  in  issue  the 
regularity  and  legality  of  the  meeting  so 
held,  and  the  proceedings  had  thereat  It 
admits  that  the  proceedings  referred  to  In 
the  complaint  were  had,  but  denies  that  the 
action  taken  by  the  Attorney  General  and 
Secretary  of  State  were  acts  of  the  State 
Prison  Board,  or  that  they  constituted  such 
board  at  the  time  and  in  the  manner  they 
assumed  to  act  This  matter  Is  presented 
on  a  motion  for  judgment  on  the  pleadings. 
It  Is  conceded  that,  If  the  proceedings  were 


the  proceedings  of  the  Board  of  State  Prison 
(>>mmissioners,  the  removal  of  the  warden 
was  legal.  It  la  unnecessary  for  us  to  go 
into  a  detailed  statement  of  the  contentlona 
of  both  parties. 

By  section  5,  art  10,  of  the  state  Consti- 
tution, the  Governor,  Secretary  of  State,  and 
Attorney  General  are  constituted  a  board  to 
be  known  as  the  "State  Prison  Commission- 
ers," and  are  given  "the  control,  direction 
and  management  of  the  penitentiaries  of  the 
state."  It  also  provides  that  "the  Governor 
shall  be  chairman  and  the  board  shall  ap- 
point a  warden  who  may  be  removed  at 
pleasure."  It  will  thus  be  seen  that  the  Con- 
stitution confers  on  this  board  the  manage- 
ment and  control  of  the  State  Penitentiary. 
That  being  true,  the  Legislature  has  not  the 
power  to  take  from  that  board  the  manage- 
ment and  control  of  that  institution,  or  make 
any  rules  and  regulations  for  the  govern- 
ment of  the  board  that  wonld  in  any  way 
interfere  with  the  efBclent  management  and 
control  of  that  Institution.  The  authority  to 
legislate  in  aid  of  the  full  and  complete 
exercise  of  this  power  is  clearly  recognized 
by  section  18  of  article  4  of  the  Constitution, 
but  the  right  conferred  upon  the  Legislature 
by  this  section  cannot  be  employed  to  di- 
minish or  abridge  any  of  the  powers  confer- 
red by  section  5  of  article  10. 

The  only  question  presented  by  the  plead- 
ings for  our  consideration  is  whether  or  not 
the  action  of  the  Secretary  of  State  and  At- 
torney General,  had  at  the  time  and  In  the 
manner  they  are  shown  by  the  pleadings  to 
have  acted',  is,  in  law,  the  legal  action  of  the 
Board  of  State  Prison  Commissioners.  Arti- 
cle 10  of  the  Constitution  Is  dealing  with 
"Public  Institutions,"  and,  while  section  5 
makes  no  provision  as  to  the  time  of  meet- 
ing, nor  the  manner  of  calling  meetings,  nor 
the  manner  of  exercising  the  "control,  direc- 
tion and  management"  delegated  to  them,  it 
is  significant  that  section  6,  Immediately  fol- 
lowing this  provision,  provides  for  directors 
of  the  insane  asylum,  and,  in  prescribing 
the  powers  of  that  board,  uses  the  same  lan- 
guage, namely,  that  they  shall  have  the  "con- 
trol, direction  and  management  of  the  asy- 
lum," and  concludes  the  sentence  with  the 
provision  that  it  shall  be  exercised  under 
such  regulations  as  the  state  Legislature  may 
provide.  This  provision  following  immedi- 
ately after  the  creation  and  granting  of  au- 
thority to  the  Board  of  State  Prison  Commis- 
sioners implies  to  my  mind  that  the  framers 
of  the  Constitution  did  not  mean  to  author- 
ize the  Legislature  to  In  any  way  abridge  or 
curtail  the  exercise  of  any  of  the  powers 
granted  to  the  Board  of  State  Prison  Com- 
missioners. The  first  Legislature  that  con- 
vened after  the  adoption  of  the  Constitution, 
by  act  of  February  3,  1801  (Laws  1890-91, 
p.  21),  enumerated  a  large  number  of  duties 
to  be  performed  by  the  prison  board,  and  In 
the  same  act,  by  section  0  thereof,  provided 
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tiiat  the  boufl  bIwiiM  hbH  qnrtnly  mMt- 
ings,  but  novheie  In  the  act  dlfl  they  specify 
•ay  date  on  wUcb  meetlngB  Bhoold  b«  iMld.  It 
la  true  that  by  section  18  of  tb«t  act  certain 
tilings  arc  required  to  be  done  by  tbe  boaxd 
«n  the  first  Monday  In  December,  and  pre- 
sumably nt  a  meeting,  but  a  meeting,  as  aocb, 
ts  not  mentioned.  Ttals  act  enumerates  dq- 
tles  to  be  performed,  which  of  necessity  re- 
quire that  meetings  be  held  much  oftener 
ttian  quarterly;  and  It  is  our  opinion  that 
the  Leglalatiire,  in  requiring  quarterly  meet- 
ings to  be  held  by  tbe  board,  bad  no  Inten- 
tion or  purpose  of  limiting  the  power  of  the 
board  to  these  meetings  only.  The  Board  of 
State  Prison  Commissioners  are  a  board  cre- 
ated by  the  Constitution,  and  selected  by  the 
people  every  two  years.  They  are  responsi- 
ble to  no  appolntlTe  power,  bnt  are  acooant- 
«ble  directly  to  the  people,  aad<lt  seema  to 
us  that  tills  Is  one  of  the  controlling  reasons 
why  tbe  framers  of  the  Gonstltntlon  left  the 
exercise  of  the  powen  granted  to  tills  board 
to  their  Judgment  and  discretion.  While  the 
LegliAatvre  have  the  undoubted  right  to 
point  out  a  method  of  exerdsii^  thtse  pow- 
ers, and  to  Impose  special  duties  upon  them, 
we  are  satisfied  that  the  leglsiatlTe  depart- 
nent  of  the  -  govern  ment  wonld  hare  no 
power  07  authority  to  Umlt  or  In  any  way 
interfere  with  the  full  and  complete  exercise 
of  the  powers  and  duties  conferred  by  the 
Constitution,  and  we  do  not  think  they  bare 
attempted  to  do  so.  This  phase  of  the  ques- 
tion Is,  bowsTer,  not  a  serious  matter  In  this 
case,  for  the  reason  that  It  is  admitted  by 
counsel  for  the  defendant  that,  under  certain 
conditions,  the  board  might  meet  at  any 
<lme. 

It  to  contended,  however,  that  the  full 
t&embershlp  of  the  board  should  be  present, 
•r  notice  thereof  should  be  given.  The  se- 
tlons  qnestion,  to  our  minds,  is  as  to  the 
manner  of  calling  tiiese  meetings,  and  wheth- 
er or  not  notice  should  be  g^tven.  Neither 
tbe  framers  of  the  Constitution,  nor  tiie  Leg- 
Islatare.  have  seen  fit  to  make  any  provision 
for  the  time  of  holding  meetings,  nor  the 
method  nor  manner  of  calling  them.  They 
have  required  no  notice,  and  the  question 
arises  as  to  wbetber  or  not  the  court  can,  by 
constmction  or  otherwise,  require  the  giv- 
ing of  a  notice,  and.  If  so,  what  kind  of  no- 
tice shall  be  given,  and  what  sball  be  the 
manner  of  service,  and  the  time  Intervening 
between  the  service  and  the  meeting,  and  a 
host  of  other  such  questions  would  necessa- 
rily arise.  As  to  the  propriety  and  wisdom 
of  all  the  members  of  the  board  being  noti- 
fied of  meetings,  and  having  an  opportu- 
nity to  attend,  there  can  be  no  question; 
bat  as  to  the  right  of  the  courts  to  interfere 
with  the  exercise  of  the  judgment  of  the 
board,  or  attempt  to  control  their  meetings, 
or  prescribe  a  method  and  manner  of  con- 
vening them,  there  Is  most  serious  doubt 
It  appears  to  me  that  It  was  the  Intention 


■at  the  framers  of  the  OonetltaitloB  to  grant 
exclusive  power  to  this  board  In  all  these 
matters,  and  with  the  exercise  of  that  pow- 
er, within  the  scope  of  their  duties,  the 
courts  cannot  Interfere.  The  members  of  the 
board  are  accountable  to  the  people,  and,  if 
they  exercise  these  powers  unwisely,  the 
people  will  call  them  to  account  It  la  true, 
there  may  be  special  Instances  wbere  It  will 
result  in  working  a  great  hardship,  and  pos- 
sibly an  injustice,  on  some  person  or  per^ 
sons;  but  that  Is  one  of  the  consequences  of 
the  service,  and  (a  a  risk  which  must  neces- 
sarily be  assumed  by  those  who  undertake 
the  service.  If  we  should  require  notice^ 
then,  by  analogy,  it  might  be  such  notice  as 
Is  req'«red  In  other  similar  matters  under 
the  statute.  This  might  be  done  when  the 
members  of  the  board  are  within  the  state, 
bnt  we  would  still  be  without  a  means  of 
service  of  notice  upon  a  member  beyond  the 
jurisdiction  of  the  state.  I  am  of  the  apia- 
ion  that  In  such  case  the  court  is  powerless 
to  require  notice  of  any  kind.  If  I  could  find 
authority  for  tbe  requirement  I  should  be 
very  much  Inclined  to  hold  that  notice  sbotild 
be  given;  The  authorities  dted  do  not  oovot 
thU  case,  for  the  reason  that  In  all  those 
cases  tbe  boards  whose  actions  were  ques- 
tioned were  creatures  of  the  Leglslatnre,  and 
their  meetings  and  methods  of  acting  wara 
prescribed  by  statute. 

Section  14  of  tbe  Revised  Statutes  of  18S7 
provides  that  wherever  joint  authority  to 
given  to  three  or  -aSore  public  olBcers  or  oth- 
er persons  to  act,  tbe  same  shall  be  con- 
strued as  giving  such  authority  to  the  ma- 
jortty  of  them,  unless  It  Is  otherwtoe  ex- 
pressed In  the  act  giving  the  authority.  Thto 
«tatute,  It  may  b«  jostiy  said,  does  not  etlm- 
Inate  the  question  of  notice  wbere  the  Con- 
stitution or  statute  requires  such;  but  It  to 
strong  evidence  of  the  legislative  Intent  to 
authorize  a  majority  of  all  boards  deriving 
their  powers  from  the  Legislature  to  act  In 
every  matter  over  which  they  have  author- 
ity, unless  otherwise  expressed  by  statute. 
It  would  Seem  that  tbto  authority  might  ex- 
tend to  the  determination  as  to  the  manner 
and  method  of  calling  or  holding  a  meeting 
where  such  question  has  not  been  setUed  by 
law.  We  hold  that  a  meeting  of  the  State 
Prison  Commissioners  can  be  lawfully  held 
by  a  majority  of  the  boatd  without  giving 
notice  to  a  member  who  Is  at  tbe  time  of 
calling  and  holding  the  meeting  beyond  the 
borders  of  the  state.  It  to  conceded  by  all 
parties  to  the  action  that  If  the  meeting  of 
November  21,  1904,  was  a  legal  and  lawful 
meeting  of  the  State  Board  of  Prison  Com- 
missioners, they  could  remove  the  warden 
at  pleasure,  and  without  assigning  any  rea- 
son, and  appoint  his  successor.  These  things 
were  done.  The  defendant  was  removed  as 
warden,  and  the  office  declared  vacant,  and 
the  petitioner  was  appointed  to  fill  the  va- 
cancy.     _ 
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It  foHow*  fiNHB  wbat  has  been  nld  that  a 
peremptory  writ  of  mandate  itaould  Issue  as 
prayed  for,  and  It  Is  so  ordered.  Wilt  is- 
sued.   No  costs  awarded. 

SULLIVAN,  a  Jh  concnn. 

STOCKSLAGER,  J.  (dlssentlnKV  I  to  net 
question  the  power  of  the  Board  of  Prison 
Commissioners  to  remove  the  warden  of  the 
penitentiary  at  a  regular  meeting  of  such 
board.  I  also  think  It  Is  beyond  dispute  that 
a  majority  of  the  board  may  remove  the  war- 
den at  either  a  regular  or  special  meeting. 
Tile  only  serious  question  i>re8ented  to  us  la 
the  power  of  the  Secretary  of  State  and  the 
Attorney  General  to  act  In  the  absence  of  the 
Governor,  who  Is  by  law  the  president  of  the 
board,  In  the  absence  of  any  showing  that 
an  effort  of  any  kind  had  been  made  to  pro- 
cure his  presence.  It  Is  shown  that  the  pres- 
ident of  the  board  was  absent  from  the  state, 
but  there  is  an  entire  failure  to  show  that 
any  means  were  resorted  to  to  notify  him  of 
tt*  Intended  meeting,  and  that  his  presence 
was  desired.  If  there  had  been  a  showing 
that  an  effort  had  been  made  to  locate  the 
Oovemor  and  procure  his  presence,  and  that 
aU  efforts  had  failed,  I  tUnk  it  would  be  suf- 
fldent  to  warrant  the  action  of  the  majority 
of  the  board  to  meet  and  transact  suds  busi- 
ness as  seemed  a  pressing  necessity.  So  far 
as  the  sufBciency  of  the  notice  Is  concerned, 
I  am  of  the  opinion  that  a  telegram,  a  letter, 
or  a  personal  notice  by  tele[rt>one.  Informing 
him  of  the  urgent  necessity  of  a  meeting  of 
the  board,  and  giving  lilm  sufficient  time  to 
reach  the  place  designated  as  the  meeting 
place  of  the  board,  would  be  sufficient,  la 
law.  In  other  wwds,  if  it  were  shown  that 
tlw  president  of  the  board  had  been  glv* 
en  an  opportunity  to  be  present  and  refus- 
ed or  neglected  to  attend  the  meeting,  all 
parties  interested  would  be  estopped  from 
complaining  of  the  action  of  the  majority  of 
the  board.  I  am  not  without  authority  in 
Insisting  ttiat  the  majority  of  the  board  could 
not  legally  act  without  an  efTort  to  have  the 
third  member  present  In  School  District  No. 
42  V.  Bennett  (Ark.)  18  8.  W.  132,  the  prin- 
ciple under  consideration  here  is  discuBsed. 
It  is  said:  *Trbe  public  selects  each  member 
of  the  board  of  directors,  and  is  entitled  to 
his  serrices.  nils  it  cannot  enjoy  if  two 
members  can  bind  it  without  receiving  or 
even  suffering  the  counsel  of  the  other.  Two 
could,  if  they  differed  with  the  third,  over- 
rule his  judgment  and  act  without  regarding 
it;  but  he  might  by  bis  knowledge  and  rea- 
son, change  the  bent  of  their  minds,  and  the 
opportunity  must  I>e  given  him.  We  con- 
clude that  two  directors  may  bind  the  dis- 
trict by  a  contract  made  at  a  meeting  at 
which  the  third  was  present  or  of  which  he 
Iiad  notice;  but  no  contract  can  be  made  ex* 
cept  at  a  meeting,  and  no  meeting  can  Iw 
held  unless  all  are  present  or  unless  the  ab- 
sent member  had  notice."    To  the  same  ef- 


fect see  Bona  t.  ntsapwa  (Afk.)  4t  a  W. 
4B9;  School  Dist  40,  Falkner  Oou,  ▼.  Adams 
(Ark.)  61  &  W.  798;  Jsckson  r.  CoOlna  (Sup.) 
16  N.  Y.  Snpp.  661-6SS.  ▲  very  interesting 
and  instructive  ease  Is  reported  In  88  Pac. 
832,  entitled  Teople  ex  reL  y.  Carver"— a 
Colorado  case.  The  action  waa  fbr  the  pur- 
pose of  trying  the  title  to  the  office  of  gen- 
eral road  overseer  of  Douglas  county.  The 
statute  provides  for  the  division  by  the  board 
of  county  commissioners  of  their  counties 
into  suitable  road  districts;  as.  in  their  Judg- 
ment will  best  subserve  the  interests  of  the 
people,  and  that  at  their  January  meeting 
they  shall,  by  resolution,  appoint  a  general 
road  overseer  for  tiie  county,  who  may  be  re- 
moved by  the  board  for  reasons  satisfactory 
to  them.  It  scorns  that  the  relator  was  re- 
moved by  two  members  of  the  board.  It  is 
said:  'TTwo  of  tlie  cmnmiasioners,  after  the 
organisation,  assumed  to  hold  a  meeting,  at 
which  the  third  waa  not  iwesent  and  of 
wlilch  he  liad  no  knowledge,  and  adopted  a 
resolution  removing  tlie  relator  and  appoint- 
ing the  defendant.  TIUs  action  cannot  be  up- 
held. It  was  dearty  vrithont  authority  ef 
law.  The  removal  and  anwlntment  were 
both  illegal."  The  Colorado  court  goea  to 
the  extent  of  holding  that  an  officer  cannot 
be  removed  at  a  qtedal  meeting  nnless  all 
members  are  present  The  langoase  of  the 
opinion  la  as  follows:  "But  as  the  statute 
does  not  confer  upon  any  one  member  the 
authority  to  caU  such  meeting,  and  as  it  be- 
longs to  the  board  alone  to  Judge  of  the  pro- 
priety of  holding  it  and  their  Jndgmmt  can 
I>e  expressed  only  after  they  come  together 
to  make  the  meeting  one  at  which  such  ez^ 
presslon  can  be  given,  all  the  members  musi 
be  present"  The  ease  of  Schwanback,  Au- 
ditor, V.  People  ex  reL  Smith — another  Colo- 
rado case,  reported  in  24  Pac  STB — holds  to 
the  same  rule.  In  Oea  Schuerman,  D.  ■.  Du- 
mas, and  J.  R.  Beaton  t.  Territory  ot  Ari- 
Bona,  184  U.  8.  842,  at  pages  858,  354,  22  Sup. 
406,  at  page  410,  46  L.  Bd.  B8(X— an  opinion 
by  Mr.  Justice  Peckham  on  appeal  from  the 
Supreme  Court  of  Arimna  Territory — we  find 
a  similar  question  discussed.  It  is  shown 
that  a  lioard  known  under  the  territorial 
statute  as  the  "Loan  Commissioners  of  the 
Territory  of  Arizona,"  consisting  of  the  Oov- 
emor, Auditor,  and  Secretary  of  the  tenl- 
tory,  should  constitute  such  board.  It  seems 
that  two  members  of  tills  board  funded  cer- 
tain bonds  of  the  territory  during  the  ab- 
sence from  the  territory  of  the  third  mem- 
ber. Mr.  Justice  Peckham  says:  "The  rec- 
ord does  not  show  that  the  absent  commis- 
sioner  had  not  t>een  notified  to  attend  the 
meeting  at  which  the  bonds  were  funded. 
It  is  not  to  be  presumed  that  notice  of  the 
intended  meeting  was  not  given.  Under  the 
provisions  of  the  territorial  act  the  proceed- 
ings of  the  traard  of  loan  commissioners  were 
legal."  It  will  be  observed  that  the  territo- 
rial statute  creating  this  board  (subdivision 
2,  par.  2932,  Rev.  8t  Aria.  1887)  provides  for 
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action  b7  a  majority  of  three  or  more  public 
officers  to  whom  a  joint  authority  Is  given. 
In   my  opinion,    the  peremptory   writ  of 
mandate  should  have  been  denied. 


KURDT  r.  ROGERS  et  al.  , 

(Supreme  Court  of  Idaho.    Dec.  27,  1904.)    '.'■ 

SPECIFIC    PKBFOBMANCE— INSUFFICIENCT    OF 
WBITTEN  MEUOBANDUM. 

1.  A  receipt  or  memorandum  in  the  following 
langaage:  "Lowe,  Idaho,  Noy.  17.  1902.  Re- 
ceived from  S.  C.  Kurdy  one  hundred  and  ninetv 
dollars  on  land  Sec.  25,  Ts.  32,  R.  2  E.,  ICO 
acres" — signed  by  the  parties  sought  to  be  char- 
ged, held  insufficient  upon  which  to  enforce  spe- 
cific performance. 

vSyilabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  County; 
B.  C.  Steele,  Judge. 

Action  by  Salam  C.  Kurdy  against  Albert 
H.  Rogers)  and  others.  .Judgment  for  defend- 
ants, from  which  plaintiff  appeals.  Affirm- 
ed. 

R.  F.  Fulton,  for  appellant  C.  T.  &  Wm. 
McDonald,  for  respondents. 

STOCKSLAGBR,  J.  This  action  was  com- 
menced In  the  district  court  of  Idaho  county 
to  enforce  the  specific  performance  of  a  con- 
tract alleged  to  have  been  entered  into  on  the 
17th  day  of  November,  1902,  and  by  the 
terms  of  whicb  it  is  alleged  plaintiff  (appeN 
lant  here)  was  to  pay  to  defendants  (respond- 
ents  here)  $2,000  for  certain  real  estate  de- 
scribed in  the  complaint  as  the  community 
property  of  defendants.  Plaintiff  was  to  as- 
sume the  payment  of  a  certain  mortgage  of 
$800,  and  pay  $500  on  or  before  three  weeks 
after  said  17th  day  of  November,  1902,  and 
$500  on  or  before  March  1,  1903.  That  upon 
the  payment  of  $500  being  made  on  or  before 
three  weeks  after  said  17th  day  of  November, 
1902,  said  defendants  were  to  execute  and 
I^ace  in  escrow  a  deed  for  said  premises, 
to  be  delivered  upon  the  final  payment  being 
made.  That  at  the  time  of  making  said  con- 
tract plaintiff  paid  to  said  Rogers  and  wife 
the  sum  of  $190  as  part  payment  on  said 
lands.  That  on  or  about  the  Sth  day  of  De- 
cember, 1902,  plaintiff  tendered  to  said  Rog- 
ers $500  and  demanded  the  execution  of  said 
deed,  and  that  the  same  be  deposited  in  es- 
crow. That  the  same  was  refused.  That  on 
January  27,  1903,  plaintiff  tendered  to  said 
Rogers  the  full  amount  due  on  said  lands, 
$1,010,  and  demanded  a  deed  for  same,  whicb 
was  refused.  Again,  on  February  17,  1903,  a 
further  tender  was  made,  which  was  re- 
fused. Plaintiff  alleges  readiness  and  will- 
ingness on  his  part  to  perform  his  contract. 
Plaintiff  further  alleges  that  on  December 
29,  1902.  defendants  Rogers  and  wife  execut- 
ed to  Morgan  F.  Rogers  a  mortgage  upon  said 
lands  in  the  sum  of  $500;  that  the  defend- 
ants have  conspired  together,  and  by  fraud 
and  collusion  have  refused  to  complete  said 


dontract ;  that  Morgan  F.  Rogers  is  the  father 
of  defendant  Albert  H.  Rogers ;  that  in  fur- 
ther conspiracy  and  fraud  defendants  caused 
to  be  filed  by  defendant  Iva  Rogers,  on  the 
leth  day  of  February,  1903,  a  claim,  or  pre- 
tended claim,  of  homestead  on  said  premises. 
This  statement  is  taken  from  appellant's 
brief.  It  is  concurred  in  by  counsel  for  re- 
spondents with  the  exception  that  they  insist 
that  the  record  shows  that  Albert  H.  Rogers 
and  wife,  with  their  family,  resided  upon 
the  property  as  a  homestead,  and,  further, 
that  the  complaint  does  not  allege  part  per- 
formance, possession,  or  valuable  improve- 
ments upon  said  land,  or  any  part  thereof, 
by  appellant  The  facts  disclosed  by  this 
statement  seem  to  be  borne  out  by  the  rec- 
ord. Defendants  Albert  H.  and  Iva  Rogers 
demurred  to  the  complaint  jointly  and  Mor- 
gan F.  Rogers  separately.  If  these  demur- 
rers were  ever  disposed  of  by  the  court  it  is 

not  shown  by  the  record.    On  the day 

of  September  answers  were  filed  by  the  de- 
fendants, putting  in  issue  all  the  material  al- 
legations of  the  complaint.  On  the  IStb 
day  of  February,  1904,  the  case  was  tried 
by  tlie  court  without  a  jury.  After  plaintiff 
bad  rested  his  case,  a  motion  on  the  part  of 
the  defendants  for  nonsuit  was  sustained, 
and  Judgment  for  costs  awarded  to  defend- 
ants.   Tlie  appeal  is  from  this  judgment. 

If  appellant  had  a  cause  of  action,  it  is 
based  upon  his  Exhibit  B,  shown  by  the 
record.    It  follows: 

"Lowe,  Idaho,  Nov.  17,  1902. 
"Received  from  S.  C.  Kurdy  one  hundred 
and  ninety  ($190.00)  dollars  on  land  Sec.  25, 
Ts.  32,  R.  2  E.,  ICO  acres. 

"Iva  Rogers. 
"$190.00.  A.  H.  Rogers." 

Appellant  testified  that  Mrs.  Rogers  wrote 
the  receipt — the  written  part  of  the  receipt 
Plaintiff  next  introduced  a  letter  from  de- 
fendant A.  H.  Rogers,  as  follows: 

"Plaintiff's  Exhibit  C. 

"Lowe,  Idaho,  Dec.  7th,  1902. 
"Mr.  S.  O.  Kurdy — Dear  Sir:  I  received 
your  letter  yesterday.  I  have  been  studying 
over  this  deal  lately.  It  puts  me  in  a  bad 
shape,  and  isn't  near  enough  for  the  place, 
and  as  we  haven't  signed  the  deed  yet,  I 
will  send  yon  your  money  back,  and  Asker 
says  he  can't  i>ay  the  note  yet.  I  will  pay 
you  back  every  cent  you  have  paid  me.  I 
have  got  the  money.  You  had  better  let  me 
know  how  you  want  me  to  send  it  I  can't 
make  the  deal  I  was  aiming  to,  and  it  makes 
me  in  a  bad  shape  if  I  let  my  place  go,  and 
as  either  of  tis  have  not  signed  the  deed,  we 
have  decided  to  keep  it       A.  H.  Rogers." 

Plaintiff's  Exhibit  D  is  as  follows: 

"Lowe,  Idaho,  Jan.  26,  1903. 
"Mr.  S.  C.  Kurdy— Dear  Sir:    Aa  I  receiv- 
ed your  letter  yesterday,  in  answer  I  want 
to  say  in  regard  to  your  holding  us  to  a  con- 


Digitized  by 


Google 


196 


TO  PACIFIO  BEPORTESt. 


dOalic 


tract  you  haye  not  got  any  contract  to  hold 
us  to.  That  Is  only  a  receipt  and  It  is  not 
paid.  The  note  Is  not  paid.  Iva  says  that 
she  will  not  sign  the  deed  for  that  price. 
She  has  never  said  she  would  sign  the  deed. 
The  place  Is  worth  $3000.00  and  I  will  spend 
$1000.00  before  we  will  take  that.  Now,  as 
it  Is  the  way  it  is  we  wUl  do  this.  She  says 
she  will  sign  the  deed  for  $500.00,  and  as  to 
suing  us,  I  have  got  as  much  money  to  spend 
as  you  have,  and  you  will  have  to  stand  good 
for  the  cost  I  bare  as  good  lawyers  as  Mr. 
Fulton  is.  A.  H.  Rogers."  ^ 

Exhibit  A  Is  a  draft  of  a  deed,  with  usual 
coTenants,  which  was  never  signed  by  either 
of  the  defendants.  It  will  be  seen  that  the 
only  question  presented  to  us  is  whether  the 
receipt  in  evidence  as  plaintiCT's  exhibit  was 
sufficient  to  take  the  case  out  of  the  control 
of  the  statute  of  frauds.  If  it  was,  it  was 
error  to  sustain  the  motion  for  a  nonsuit; 
otherwise  the  Judgment  must  be  affirmed. 
Section  6007,  Rev.  St.  1887,  says:  "No  estate 
or  interest  in  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor. 
any  trust  or  power  over  or  concerning  It,  or 
In  any  manner  relating  thereto,  can  be  cre- 
ated, granted,  assigned,  surrendered,  or  de- 
clared, otherwise  than  by  operation  of  law, 
or  a  conveyance!  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering  or  declaring  the 
same,  or  by  his  lawful  agent  tuereunto  au- 
thorized by  writing."  Section  2921  says: 
"No  estate  in  the  homestead  of  a  married 
person,  or  any  part  of  the  community  prop- 
erty occupied  as  a  residence  by  a  married 
person  can  be  conveyed  or  Incumbered  by  act 
of  the  party,  unless  both  husband  and  wife 
Join  in  the  execution  of  the  Instrument  by 
which  it  is  so  conveyed  or  incumbered,  and 
it  be  acknowledged  by  the  wife  as  provided 
in  chapter  8  of  this  title."  Subdivision  6  of 
section  6009,  says:  "An  agreement  for  the 
sale  of  real  estate  must  be  in  writing  sub- 
scribed by  the  party  sought  to  be  charged." 
Is  the  receipt  (plaintiff's  Exhibit  B),  if  it 
may  be  so  called,  sufficient  to  satisfy  these 
provisions  of  the  statute?  Appellant  insists 
that  the  receipt,  together  with  the  other  ex- 
hibits, were  at  least  sufficient  to  put  the  de- 
fendants on  their  proof,  and  hence  the  mo- 
tion tor  nonsuit  was  erroneously  sustained. 
Also  that  the  record  of  legal  evidence  before 
the  trial  court  at  the  time  the  motion  for  non- 
suit was  sustained  does  not  show  that  the 
defendants  Albert  H.  and  Iva  Rogers  were 
occupying  the  land  in  dispute  as  a  homestead. 
Further,  that,  even  though  the  separate  an- 
swers of  the  defendants  set  out  that  they 
were,  and  for  five  years  had  occupied  the 
premises  as  a  homestead,  the  trial  had  not 
sufficiently  progressed  for  the  court  to  con- 
sider the  contents  of  the  answer;  that  all 
the  court  could  legally  consider  was  the  com- 
plaint and  the  evidence  introduced  by  the 
plalntur.    In  support  of  this  contention  be 


cites  Law  ▼.  Spence,  48  Pac.  282;  Northwest- 
em  &  Pacific  Hypotheek  Bank  v.  Ranch,  61 
Pac.  516 — both  decisions  of  this  court.  We 
find  nothing  in  either  of  these  cases  that 
aids  the  appellant  in  his  contention,  so  far  as 
the  important  question  In  the  case  at  bar  is 
concerned.  After  the  introduction  of  the 
four  exhibits,  counsel  for  plaintiff  offered  to 
show  by  oral  evidence  the  terms  of  the  con- 
tract, and  that  Iva  Rogers  consented  to  It. 
To  the  introduction  of  this  evidence  there 
was  an  objection,  and  the  court,  in  sustain- 
ing the  objection,  very  properly  said:  "Be- 
fore you  offer  any  oral  evidence,  you  will 
have  to  show  the  court  you  have  a  memoran- 
dum such  as  the  statute  of  frauds  contem- 
plates before  you  go  into  the  statement  of 
any  conversations."  Tlie  case  of  Catterlln  v. 
Bush  (Or.)  63  Pac.  1064,  discusses  a  very 
similar  question,  and  holds  the  following 
memorandum  insufficient  under  the  statute 
of  frauds:  "Price  $6000.00.  C.  pays  note  for 
$200.00.  Deed  to  be  special  warranty,  and  C. 
pays  for  cablegram,  money  to  be  paid  on  or 
before  forty  days.  Possession  when  money 
paid  and  deed  given  to  W.  for  297  acres  more 
or  less  as  shown  by  deed.  Abstract  furnish- 
ed held  Insufficient."  This  is  the  holding  of 
the  courts  generally,  and  seems  to  be  the  ac-- 
copted  doctrine  to  govern  all  cases  of  this 
character. 

The  memorandum  or  receipt,  plaintiff's 
Exhibit  B,  is  deficient  In  many  of  the  ele- 
ments necessary  to  enforce  specific  perform- 
ance. It  does  not  state  tlie  consideration, 
or  any  of  the  terms  or  conditions  of  the  sale. 
Tt  does  not  describe  the  land,  or  even  the 
county  or  state  where  situated.  It  Is  a  well- 
settled  rule  that  courts  will  enforce  the  spe- 
cific performance  of  contracts  of  this  charac- 
ter, but  will  not  make  them.  The  contract 
must  speak  for  itself,  and.  If  it  is  sufficiently 
definite  in  its  terms  to  enlighten  the  court  of 
the  Intent  of  the  parties,  it  will  be  enforced. 
Oral  evidence  is  not  admissible  to  make  a 
contract  of  this  character,  or  supply  any  of 
its  terms  or  conditions,  for  the  reason  that  it 
would  open  the  door  to  all  manner  of  fraud 
and  deception. 

The  Judgment  is  affinucd,  with  costs  to 
respondent 

SULUVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


MORROW  V.  MATTHEW  et  al. 

(Supreme  Court  of  Idaho.    Dec  29,  1904.) 

"gbub-stake"  agsrement— mining  claims— 
action  to  decr.abe  ixtcator  tbustek — 
weight  of  evidence— xxception  fboif  gen- 
eral bcle. 

1.  The  rule  which  has  been  adopted  and  fol- 
lowed by  courts  of  equity  requiring  a  plaintiff 
who  seeks  to  establish  a  trust  in  real  property 
contrary  to  the  express  terms  of  the  deed  which 
vested  title  in  another  to  make  out  his  case 
"clearly  and  satisfactorily  beyond  a  reasonable 
doubt"  does  not  find  the  same  reason  for  its 


Digitized  by 


Google 


IdBllO) 


MORROW  T.  MATTHEW. 


197 


application  in  a  case  wliere  a  party  to  a  "grvb- 
Btalce"  agreement  invokes  the  aid  of  a  court  of 
e<]uity  in  establishing  a  trust  in  mining  claims 
located  on  the  public  domain  by  one  of  the  par- 
ties to  such  agreement. 

2.  A  location  notice  is  not  an  instrument  of 
like  solemnity  and  dignity  as  sealed  instruments 
at  common  law,  and  in  cases  seeking  to  establish 
a  trust  is  not  entitled  to  protection  under  the 
same  rules  applicable  to  sealed  instruments. 

3.  The  courts  will  not  refuse  to  enforce  a 
"grub-stnke"  agreement  simply  because  a  com- 
plainant cannot  produce  that  great  preponder- 
ance of  evidence  which  produces  a  moral  cer- 
tainty and  precludes  all  reasonable  doubt. 

(Syllabus  by  the  Court.! 

Api>eal  from  District  Court,  Shoshone 
County;   Ralph  T.  Morgan,  Judge. 

Action  by  J.  A.  Mon-ow  against  B.  R. 
Matthew  and  others  to  establish  a  trust  in 
certain  mining  property  acquired  under  a 
"grub-stake"  agreement,  and  to  compel  a 
conveyance  of  the  trust  Interest  to  the  cestui 
que  trust.  Judgment  for  plaintiff,  and  order 
denying  a  new  trial,  from  both  of  which  de- 
fendants appealed.     Affirmed. 

Robertson,  Miller  &  Rosehaupt  and  James 
E.  Babb,  for  appellants.  George  G.  Pickett, 
W.  B.  Heyburn,  John  P.  Gray,  and  John  B. 
Goode,  for  respondent 

AILSHIE,  J.  This  action  was  commenced 
by  the  plaintiff,  J.  A.  Morrow,  on  what  is 
commonly  luiown  as  a  "grub-stake"  agree- 
ment to  recover  a  one-sixth  Interest  in  and 
to  the  Wild  Rose,  Albert  Kdward,  Little  An- 
nie, Lillian,  and  Chronicle  quartz  mining 
claims,  and  the  Wild  Rose  mill  site.  The 
agreement  on  which  the  plaintiff  claims  the 
right  of  recovery  was  in  parol.  The  con- 
tract, as  testified  to  by  plaintiff,  and  corrob- 
orated in  many  respects  by  his  witnesses, 
was  substantially  as  follows:  About  De- 
cember, 1899,  the  defendant  Matthew  met 
with  the  plaintiff  and  defendant  Ellis  at  the 
place  where  they  were  engaged  at  work,  and 
stated  to  them  that  he  had  been  prospecting 
on  Quartz  creek  for  several  years,  and  had 
found  nothing  worth  locating,  and  that  he 
wanted  to  change  the  following  year,  and 
prospect  in  another  locality.  He  requested 
the  plaintiff  and  Ellis  to  grub-stake  him  for 
prospecting  the  following  year.  After  some 
discussion  over  the  matter,  it  seems  that  they 
agreed  to  do  so,  and  he  informed  them  that 
it  would  be  about  June  or  July  of  the  follow- 
ing year  before  he  would  be  ready  to  leave 
the  Quartz  creek  country  and  go  over  to  their 
section  to  begin  prospecting.  Morrow  and 
Ellis  agreed  to  furnish  him  a  cabin,  provi- 
sions, and  tools  for  the  work.  Matthew  stay- 
ed overnight  with  Morrow  and  Ellis,  and 
left  the  following  day.  The  matter  ran 
along  nntil  about  the  latter  part  of  August 
or  Ist  of  September,  1900,  and  in  the  mean- 
wh'le  the  plaintiff  met  Matthew  frequently, 
and  was  as  often  asked  by  him  if  be  still 
Intended  to  carry  out  the  agreement,  to 
which  the  plaintiff  repeatedly  replied  in  the 
affirmative.    Some  time  about  the  last-named 


date  Ellis  had  a  talk  with  the  plalntifT  con- 
cerning their  carrying  out  the  agreement, 
and  they  agreed  that  they  would  do  so,  and 
when  Matthew  came  over  in  a  few  days  they 
told  him  to  occupy  a  cabin  of  theirs  known 
as  the  "Dewey  Cabin,"  and  to  use  the  pro- 
visions and  tools  therein.  At  that  time  the 
plaintiff  and  Ellis  appear  to  have  had  a  very 
fair  supply  of  provisions  on  hand  at  the 
Dewey  cabin,  and  on  the  day  Matthew  went 
into  this  cabin  Ellis  bought  a  further  small 
bill  of  provisions.  Matthew  occupied  the 
cabin,  used  the  provisions  and  tools,  and  be- 
gan prospecting,  and  carried  this  on  from 
time  to  time  until  May  or  June  of  the  fol- 
lowing year.  In  the  meanwhile  the  plaintiff 
had  furnished  him  some  small  additional 
items,  and  notified  one  of  the  merchants  at 
Pierce  City  to  let  him  have  such  things  as 
he  needed.  A  great  deal  of  this  evidence  is 
corroborated  by  other  witnesses  produced  by 
the  plaintiff.  On  the  other  hand,  the  greater 
portion  of  it  Is  denied  by  defendants  Ellis 
and  Matthew  and  witnesses  produced  by 
them.  It  can  serve  no  useful  purpose  here 
to  go  into  a  detailed  statement  of  the  evi- 
dence given  by  each  of  the  witnesses  produ- 
ced, and  we  shall  not  attempt  it.  During  the 
period  covered  by  this  agreement  the  defend- 
ants acquired  interests  in  each  of  the  claims 
for  which  the  plaintiff  sues  to  recover  the  in- 
terest claimed  by  him.  After  the  conclusion 
of  the  trial  had  In  this  case,  the  court  made 
his  findings  of  fact  and  conclusions  of  law, 
and  rendered  and  entered  Judgment  in  favor 
of  the  plaintiff  as  prayed  for  in  his  com- 
plaint. After  a  most  careful  and  thorough 
examination  of  the  record  in  this  case  and 
the  law  applicable  thereto,  we  are  convinced 
that  the  findings  of  fact  as  made  hy  the  tri- 
al Judge  are  sustained  by  the  proofs  in  the 
case,  and  we  therefore  give  them  here  in 
full: 

"(1)  That  about  the  let  day  of  September. 
1900,  the  plaintiff  and  the  above-named  de- 
fendants entered  into  an  agreement  whereby 
and  by  the  terms  of  which  agreement  the 
above-named  defendant  Matthew  undertook 
with  the  plaintiff  and  the  above-named  de- 
fendant Ellis  that  he,  the  said  defendant 
Matthew,  would  go  into  the  southern  portion 
of  Shoshone  county,  Idaho,  and  there  pros- 
pect for  mines,  and,  when  found,  locate  min- 
ing claims  subject  to  location  under  the  laws 
of  the  United  States  and  the  state  of  Idaho 
for  the  Joint  use  and  benefit  of  this  plaintiff 
and  said  defendants.  That  In  each  and  ev- 
ery mining  claim  so  discovered,  located,  or 
acquired  in  any  manner  by  said  Matthew  by 
the  terms  of  said  agreement  the  plaintiff  and 
the  said  defendants  were  to  be  equally  inter- 
ested, whether  said  defendant  Matthew 
should  acquire  the  said  mining  claim,  or  any 
interest  therein,  by  location,  purchase,  glf^ 
or  for  services  rendered. 

"(2)  That  in  consideration  of  the  acts  and 
things  so  to  be  done  by  the  said  Matthew  as 
aforesaid  this  plaintiff  and  the  defendant  El- 
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lis  entered  Into  an  agreement  with  the  said 
Matthew,  whereby  and  by  tlie  terms  of 
which  agreement  this  plaintiff  and  said  de- 
fendant Ellis  were  to  furnish  the  said  Mat- 
thew such  supplies,  tools,  and  implements 
and  other  things  of  necessi^  incident  to  such 
prospecting,  locating,  and  acquiring  mining 
claims  as  said  Matthew  might  require  In  and 
about  the  keeping  of  the  said  agreement  and 
contract  on  his  part 

"(3)  That  at  the  time  of  the  making  of 
the  said  agreement  the  plaintiff  and  the  said 
Ellis  furnished  the  said  Matthew  with  a  com- 
plete outfit  of  provisions,  supplies,  tools,  and 
other  things  necessary  to  be  used  in  prospect- 
ing as  aforesaid,  and  delivered  the  same  to 
the  said  Matthew,  whereupon  the  said  Mat- 
thew, pursuant  to  said  agreement,  went  into 
the  southern  portion  of  Shoshone  county  for 
the  purpose  of  prospecting  as  aforesaid. 

"(4)  That  while  so  using  the  materials  and 
supplies  furnished  by  the  said  plaintiff  and 
defendant  Ellis  as  aforesaid  the  said  defend- 
ant Matthew  did,  on  or  about  the  25th  day 
of  May,  1901,  acquire  an  undivided  one-half 
Interest  in  and  to  the  Wild  Rose  mining 
claim,  situated  In  the  Pierce  City  mining  dis- 
trict, Shoshone  county,  Idaho,  which  said 
Wild  Rose  mining  claim  was  located  in  the 
name  of  W.  S.  Wilkinson,  and  said  Matthew 
assisted  In  the  making  of  said  location,  and 
said  Wilkinson,  pursuant  to  an  agreement 
with  the  said  Matthew,  conveyed  the  said 
undivided  one-half  Interest  in  and  to  the 
said  Wild  Rose  claim  to  said  Matthew,  no- 
tice of  location  of  said  Wild  Rose  lode  min- 
ing claim  being  recorded  on  the  15th  day 
of  July,  1901,  in  Book  W  of  Quartz  Loca- 
tions, at  page  24  thereof,  records  of  Shoshone 
county,  Idaho.  That  the  said  Matthew  re- 
ceived a  deed  to  the  said  undivided  one-half 
Interest  In  the  said  Wild  Rose  mining  claim 
from  said  Wilkinson  pursuant  to  an  agree- 
ment made  between  the  said  Wilkinson  and 
the  said  Matthew  that  said  Matthew  should 
share  equally  in  said  location  by  reason  of 
having  prospected  for  and  participated  in  the 
location  of  said  claim,  and  said  Wilkinson 
was  fully  advised  at  the  time  of  the  making 
of  the  deed  that  the  said  Matthew  was  work- 
ing under  a  grub-stake  contract  with  this 
plaintiff  and  the  defendant  Ellis. 

"(5)  That  the  plaintiff.  Independent  of  the 
said  Ellis,  furnished  the  said  Matthew  provi- 
sions and  supplies  for  the  purpose  of  pros- 
pecting as  aforesaid  of  the  value  of  more 
than  $75,  and  said  Matthew  was  living  upon 
and  using  the  supplies  so  furnished  by  plain- 
tiff at  the  time  of  the  location  of  the  Wild 
Rose  mining  claim  and  of  his  receiving  an 
Interest  therein,  and  said  Matthew  received 
such  Interest  In  said  Wild  Rose  mining  claim 
for  the  benefit  of  himself,  the  said  Ellis,  and 
this  plaintiff  In  equal  portions. 

"(6)  That  by  reason  of  the  said  contract 
and  the  matters  and  things  hereinbefore  set 
forth  the  plaintiff  is  the  owner  of,  and  since 
the  date  of  location  thereof  has  been  the 


owner  of,  an  undivided  one-sixth  Interest  of, 
In,  and  to  the  said  Wild  Rose  mining  claim, 
the  Albert  Edward  lode  claim,  the  Little 
Annie  lode  claim,  the  Lillian  lode  claim,  and 
the  Chronicle  lode  claim,  and  the  Wild  Rose 
mill  site;  all  situated  in  Shoshone  county, 
state  of  Idaho. 

"(7)  That  It  appears  from  the  evidence 
that  defendant  Matthew  had  conveyed,  be- 
fore the  commencement  of  this  suit,  all  of 
the  interests  standing  in  bis  name,  except 
an  undivided  one-third  Interest  In  the  Chron- 
icle lode  claim.  That  the  said  Ellis  has 
standing  in  his  name,  and  subject  to  the 
rights  of  the  plaintiff,  an  undivided  one- 
fourth  interest  in  the  said  Wild  Rose  lode 
claim,  an  undivided  one-third  Interest  In  the 
Wild  Rose  mill  site,  and  an  undivided  one- 
third  Interest  in  each  of  the  other  above- 
named  mining  claims. 

"(8)  That  the  Wild  Rose  mining  claim  was 
first  located  In  the  name  of  defendant  Mat- 
thew and  one  Wilkinson,  and  that  the  de- 
fendant Matthew,  at  the  time  of  the  loca- 
tion of  the  Wild  Rose  lode  claim,  held  a  one- 
half  Interest  therein  under  the  terms  of  tlie 
prospecting  contract  hereinbefore  found,  and 
of  said  one-half  interest  said  Matthew  own- 
ed one-sixth,  said  Ellis  owned  one-sixth,  and 
said  plaintiff  Morrow  owned  one-sixth;  and 
that  plaintiff  Morrow  Is  still  the  owner  of  an 
undivided  one-sixth  Interest  therein. 

"(9)  That  the  defendants  Ellis  and  Mat- 
thew undertook  to  defraud  the  plaintiff  of  his 
Interest  In  the  mining  claims  located  under 
said  contract,  and  that  the  taking  down  of 
the  notice  of  location  containing  the  names 
of  Matthew  and  Wilkinson  and  substituting 
for  it  a  location  notice  in  the  name  of  Wil- 
kinson alone  and  the  subsequent  taking  of 
deed  from  Wilkinson  to  Ellis  (Matthew)  for  a 
one-half  interest  in  said  claim  was  a  part  of 
the  plon  entered  Into  between  Matthew  and 
Ellis  to  defraud  the  plaintiff  of  his  rights 
under  said  contract. 

"(10)  That  the  plaintiff  is  In  no  way  In- 
debted to  the  defendants  Matthew  and  Ellis 
in  connection  with  the  prospecting,  locating, 
owning,  or  recording  of  said  several  mining 
claims,  or  any  of  them.  That  the  plaintiff 
kept  and  performed  all  of  the  terms  of  his 
contract  for  furnishing  supplies  and  neces- 
sary materials  to  the  defendant  Matthew, 
and  that  said  locations  were  each  and  all  of 
them  made  during  the  life  of  said  contract, 
and  during  the  time  the  plaintiff  so  furnish- 
ed such  supplies." 

The  defendants  Ellis  and  Matthew  in  their 
answer  deny  having  ever  entered  into  the 
contract  as  alleged  by  the  plaintiff,  and  as  a 
further  and  separate  defense  set  up  a  writ- 
ten contract  between  Ellis  and  Matthew 
whereby  Ellis  agreed  to  furnish  Matthew 
with  provisions  and  tools  for  the  period  of 
one  year  from  August  8,  1900,  and  pay  him 
the  sum  of  $10  per  month,  and  Matthew 
agreed  in  consideration  thereof  to  prospect 
for  minerals,  and  to  grant  to  Ellis  an  undl- 
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vided  one-balf  Interest  in  and  to  all  discov- 
eries made  by  Iiim.  Tlie  chief  contention  in 
this  case  seems  to  have  been  made  over  the 
Wild  Kose  claim,  which  is  evidently  the  one 
of  greatest  value.  The  circumstances,  as  de- 
tailed in  the  record,  surrounding  the  loca- 
tion of  the  Wild  Kose,  and  the  subsequent 
record  title  therein  acquired  by  Ellis  and 
Matthew,  were  somewhat  peculiar  and  singu- 
lar, and,  indeed,  arouse  some  spirit  of  inquiry 
themselves.  Matthew  appears  to  have  in- 
formed one  W.  S.  Wilkinson,  the  locator  of 
the  Wild  Bose,  where  there  was  some  good- 
looking  float  and  a  promising  field  for  pros- 
pecting, and  in  pursuance  of  the  information 
thus  acquired  Wilkinson  went  into  the  sec- 
tion where  he  afterward  located  the  W'ild 
Kose,  and  prospected  and  discovered  what 
appeared  to  be  valuable  ores;  and  later  Mat- 
thew assisted  in  the  location  of  the  claim. 
It  appears  that  the  notice  of  location  was 
prepared  and  contained  the  names  of  Wilkin- 
son and  Matthew  as  locators;  but,  according 
to  the  version  given  by  Matthew,  Wilkinson 
objected  to  having  a  partner  in  the  claim, 
and  accordingly  posted  a  notice  containing 
bis  own  name  alone.  After  the  location, 
however.  It  appears  that  Wilkinson  deeded 
Matthew  an  interest  in  the  claim.  Matthew 
in  turn  conveyed  one-half  of  the  Interest  so 
acquired  to  Ellis.  It  is  claimed  by  the  plain- 
tiff that  this  transaction  between  Wilkinson, 
Matthew,  and  Ellis  was  had  for  the  purpose 
of  defeating  any  Interest  that  Morrow  might 
acquire  under  their  grub-stake  agreement. 
It  is  argued  that,  if  Matthew  and  Wilkinson 
had  Jointly  located  the  Wild  Rose,  then  un- 
der the  agreement  contended  for  by  plain- 
tiff the  defendants  Matthew  and  Ellis  and 
the  plaintiff  would  have  each  lieen  entitled 
to  a  oue-sixtb  interest  in  the  claim;  but,  if 
Wilkinson  conveyed  a  one-half  interest  in  the 
claim  to  Matthew,  and  they  left  Morrow  out, 
then  Matthew  and  Ellis  would  each  own  a 
one-fourth  Interest  In  this  claim;  and  that 
this  was  the  controlling  reason  why  Matthew 
took  his  interest  by  deed,  rather  than  as  a 
Joint  locator  with  Wilkinson.  It  should  be 
borne  in  mind  that  the  defendants  denied 
all  these  charges,  and  supported  their  deni- 
als with  their  sworn  testimony. 

A  great  number  of  errors  have  been  as- 
signed by  the  api)ellants  Matthew  and  Ellis, 
s<Hne  of  them  going  to  the  rulings  of  the 
court  in  the  admission  of  certain  testimony 
and  rejection  of  other,  while  others  are  di- 
rected at  the  insufficiency  of  the  evidence  to 
support  the  findings.  After  a  careful  exam- 
ination of  the  various  rulings  of  the  court 
complained  of  In  the  admission  and  rejection 
of  testimony,  we  are  satisfied  that  no  error 
has  been  committed  in  those  respects.  We 
do  think,  however,  that  it  would  have  been 
proper  for  the  court  to  have  allowed  the 
question  asked  the  plalntift  on  cross-exam- 
ination which  tended  to  show  that  he  had 
been  guilty  of  laches  In  not  asserting  his 
claim  In  the  property  sooner.    These  facts, 


however,  were  brought  out  at  otlier  places, 
and  frequently  in  the  course  of  the  trial, 
and  we  do  not  think  the  appellants  were  in 
any  way  prejudiced  by  the  ruling  of  the 
court,  as  the  answers,  if  given,  would  have 
only  been  cumulative. 

The  main  question  urged  upon  this  appeal, 
and  we  think  the  only  serious  and  difficult 
question  presented,  is  that  the  evidence  as  a 
whole  does  not  support  the  findings  and 
Judgment.  Appellants,  in  their  brief,  say: 
"The  clear  preponderance  of  this  case  Is  in 
faror  of  the  defendants,  and  under  no  con- 
dition can  it  be  considered  as  ever  approach- 
ing the  bare  preponderance,  even,  in  favor 
of  the  plaintiff,  to  say  nothing  of  the  cer- 
tainty and  definiteness  required  by  the  plain- 
tiff in  a  case  of  this  kind;"  and  thereupon 
the  appellants  lay  down  the  following  prop- 
osition: "The  plaintiff  is  required  to  pro- 
duce more  than  a  bare  preponderance  of  the 
evidence,  and  must  make  out  his  case  clear- 
ly and  satisfactorily  beyond  a  reasonable 
doubt,  to  be  entitled  to  a  decree."  In  sup- 
port of  this  position  taken  we  are  cited  to 
the  following  authorities:  Rice  v.  Rigley,  7 
Idaho,  115,  61  Pac.  290;  Skeen  v.  Marriott 
(Utah)  61  Pac.  296;  Chambers  y.  Emery 
(Utah)  45  Pac.  192;  Chlttyna  Exp.  Co.  v. 
Fitch  (Alaska);  Mayhew  t.  Burke,  3  Idaho, 
333,  29  Pac.  106;  Lerkins  v.  Rhodes,  5  Port. 
207;  Lee  v.  Browder,  51  Ala.  289;  Chambers 
V.  Kichardsou,  57  Ala.  87;  Lehman  v.  Lew- 
is, 02  Ala.  133;  Mobile  Ufe  Ins.  Co.  v.  Kan- 
doll,  71  Ala.  221;  Bibb  v.  Hunter,  79  Ala. 
358;  Reynolds  v.  Caldwell,  80  Ala.  235;  Crit- 
tenden V.  Woodruff,  11  Ark.  89;  Johnson  v. 
Richardson,  44  Ark.  370;  Crow  v.  Watkins. 
48  Ark.  174,  2  S.  W.  659;  Millard  v.  Hatha- 
way, 27  Cal.  120;  Woodside  v.  Hewel,  109 
Cal.  481,  42  Pac.  152;  Harvey  v.  Pennypack- 
er  Ex'r,  4  Del.  Ch.  400;  Lofton  v.  Sterrett, 
23  Fla.  574,  2  South.  837;  Mahoney  v.  Ma- 
honey,  65  III.  407;  Heneke  v.  Florlng,  114 
111.  558,  2  N.  E.  529;  McGlnnls  v.  Jacobs. 
147  111.  31,  35  N.  E.  214;  Jenison  v.  Graves, 
2  Blackf.  (Ind.)  448;  Parmlee  v.  Sloan,  37 
Ind.  482;  Olive  v.  Dougherty,  3  G.  Greene, 
372;  McGregor  v.  Gardner,  14  Iowa,  342; 
Parker  v.  Pierce,  16  Iowa,  231;  Sunderland 
V.  Sunderland,  19  Iowa,  329;  Childs  v.  Gris- 
wold,  19  Iowa,  363;  Nelson  v.  Worrall,  20 
Iowa,  471;  Maple  v.  Nelson.  31  Iowa,  327; 
Shepard  v.  Pratt,  32  Iowa,  298;  Snelllng  v. 
Utterbach,  etc.,  1  Bibb  (Ky.)  610,  4  Am. 
Dec.  661;  Hlckey  v.  Young,  1  J.  J.  Marsh. 
•Ky.)  3;  Carey  v.  Callan's  Ex.,  etc.,  6  B.  Mon. 
(Ky.)  45;  Whltmore  v.  Learned,  70  Me.  284; 
Farlnger  v.  Ramsey,  4  Md.  Ch.  37;  Dorsey  t. 
Clarke,  4  Har.  &  J.  557;  Greer  v.  Baughman, 
13  Md.  268;  Thomas  v.  Standiford,  49  Md. 
184;  Witts  V.  Homey,  59  Md.  585;  Kendall 
V.  Mann,  11  Allen,  19;  Johnson  v.  Quarles, 
46  Mo.  426;  RIngo  v.  Richardson,  53  Mo.  395; 
Forrester  v.  Scovllle,  51  Mo.  260;  Kennedy 
V.  Kennedy's  Estate,  57  Mo.  73;  Forrester 
V.  Moore,  77  Mo.  662;  Shaw  v.  Shaw,  86 
Mo.  598;   Rogers  T.  Rogers,  87  Mo.  258;   Al- 
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len  ▼.  Losan.  M  Mo.  601.  10  S.  W.  148;  Bur- 
dett  V.  Maj,  100  Mo.  16,  12  8.  W.  1056;  Da- 
Tls  V.  Green,  102  Mo.  184,  14  8.  W.  876,  11 
L.  R.  A.  90;  King  t.  Isley,  116  Mo.  159,  22 
a  W.  634;  Bradley  t.  Bradley,  119  Mo.  61, 
24  S.  W.  757;  Plumb  T.  Cooper,  121  Mo. 
674,  26  S.  W.  678;  Logan  t.  Jobnson,  72  Miss. 
187,  16  South.  231;  Frederick  v.  Haas,  5  Nev. 
389;  Dalton  t.  DaJton,  14  Nev.  419;  Cutler 
V.  Tuttle,  19  N.  X  Bq.  660;  Tunnard  t.  Llt- 
teU,  23  N.  J.  Eq.  267;  Mldmer  v.  Mldmer-s 
Ez'r,  26  N.  X  Eq.  804;  Parker  T.  Snyder, 
31  N.  J.  Bg.  169;  McKeown  ▼.  McKeown,  33 
N.  X  Eq.  387;  Krauth  v.  TbJele,  45  N.  X 
Eq.  410,  18  Atl.  351;  Barbour  y.  Barbour,  61 
N.  J.  Eq.  2T1,  29  AO.  148;  Freeman  v.  Kelley, 
HoS.  Ch.  92;  Boyd  ▼.  McLean,  1  Johns.  Cb. 
690;  Malln  v.  Malln,  1  Wend.  649;  McGlnlty 
T.  McGlnlty,  63  Pa.  42;  Nixon's  Appeal,  63 
Pa.  282;  Kistler's  Appeal,  73  Pa.  399;  Brlck- 
ell  V.  Barley,  115  Pa.  479,  8  Atl.  623:  SlUl- 
man  ▼.  Haas,  151  Pa.  03,  25  Atl.  T2;  Billings 
T.  Clinton,  6  S.  O.  102;  McCammon  ▼.  Pet- 
tltt  3  Sneed.  (Tenn.)  246;  Hall  ▼.  Fowlkes, 
9  Helsk.  (Tenn.)  753;  Holder  t.  Nunnelly,  2 
Cold.  289;  Agricultural  Ass'n  r.  Brewster, 
61  Xez.  268;  Miller  t.  Blose's  Ex'rs,  30  Grat 
(Va.)  751;  Kane  t.  O'Connors,  78  Va.  76; 
Donaghe  v.  Tarns,  81  Va.  142;  Smith  v.  Pat- 
ton,  12  W.  Va.  652;  Towle  V.  Wadsworth  GH-) 
30  N.  D.  602;  Reeve  v.  Strawn,  14  III.  04; 
Corder  v.  Corder,  124  111.  229,  16  N.  B.  107; 
Pnrcell  r.  Miner,  4  WalL  513,  18  Ll  Ed.  435; 
Shaw  V.  Shaw,  86  Mo.  594;  Woodward  v.  Sl- 
bert,  82  Va.  441;  Byers  ▼.  Danley,  27  Ark. 
88;  Reynolds  v.  Caldwell,  80  Ala.  232;  Dud- 
ley V.  Bachelder,  53  Me.  403;  Strong  v.  Mes- 
senger (111.)  36  N.  B.  617.  Rice  v.  Rlgley, 
decided  by  this  court,  is  so  materially  dltCer- 
ent  from  this  case  in  the  facts  upon  which  It 
rests,  that  we  do  not  consider  it  decisive  of 
the  case  under  consideration.  The  rule,  how- 
ever, contended  for  by  appellants,  was  an- 
nounced in  that  case.  The  other  cases  an- 
nounce substantially  the  same  proposition 
of  law.  After  an  examination  of  practically 
all  of  these  cases,  it  Is  to  my  mind  worthy 
of  note  that  this  doctrine  arose  out  of  an 
entirely  different  class  of  cases  from  the  one 
under  consideration.  It  had  its  origin  in 
courts  of  exclusively  chancery  Jurisdiction, 
where  the  bill  sought  reformation  of  a  deed 
or  other  instrument  under  seal;  or  where  the 
complainant  prayed  that  a  trust  be  declared 
In  his  favor  in  property  contrary  to  the  ex- 
press terms  of  the  deed  or  conveyance  which 
vested  tbe  legal  title  in  another.  While  this 
doctrine  was  being  promulgated  in  courts  of 
chancery,  under  the  practice  of  those  courts 
tbe  evidence  was  taken  by  a  master  in  chan- 
cery, and  was  reported  to  the  court  for  its 
consideration,  and  no  witnesses  appeared  be- 
fore the  chancellor.  The  practice  is  now 
quite  different;  the  witnesses  appearing  and 
testifying  before  the  Judge  sitting  as  a  chan- 
cellor, and  giving  him  an  opportunity  of  see- 
ing and  hearing  them  as  they  testify,  and 
thereby  enlarging  fal«  opportunity  for  Judg- 


ing of  their  reradty.  Mat,  prejndice.  In- 
terest, motives,  and  opportunity  for  know- 
ing and  comprehending  the  tacts  about  wblcb 
they  are  testifying.  Through  tbe  medium  of 
tills  practice  the  courts  of  this  state,  as  well 
as  of  other  states,  have  held  that,  where  tbe 
witnesses  appear  and  testify  in  a  court  of 
equity,  and  there  la  a  substantial  conflict  In 
the  evidence,  tbe  appelate  court  will  not  dis- 
turb the  findings  and  Judgment  of  the  trial 
court  Stuart  v.  Hanser  (Idaho)  72  Pac.  719; 
Commercial  Bank  v.  Lleuallen,  6  Idaho,  47, 
46  Paa  1020;  Doe  v.  Vallejo,  29  CaL  391; 
Sllva  y.  PIckard,  14  Utah,  254,  47  Pac  144; 
and  cases  cited.  To  same  effect,  see  Boby  v. 
Boby  adaho)  77  Pac.  213;  McGlnnis  v.  Ja- 
cobs, 147  111.  80,  35  N.  B.  214.  Again,  it  Is 
everywhere  held  that  In  criminal  cases  tbe 
Jury  must  be  satisfied  of  the  guilt  of  tbe  de- 
fendant beyond  a  reasonable  doubt,  and  yet 
when  a  conviction  was  bad  it  has  t>een  held 
that,  "where  there  Is  a  substantial  conflict 
in  the  evidence  on  the  material  Issues  Involv- 
ed, a  new  trial  will  not  be  granted."  State 
V.  Collett  adaho)  75  Pac.  271;  People  v.  Ar- 
thur, 03  Cal.  53S,  29  Pac.  126.  It  must  there- 
fore be  presumed  that,  notwithstanding  to 
how  great  an  extent  tbe  rule  announced  has 
been  applied  by  tbe  courts,  it  has  never  been 
tbe  purpose  of  any  of  them  to  carry  a  rule 
for  the  security  of  property  and  property 
rights  beyond  that  recognized  for  tlie  pro- 
tection of  life  and  liberty. 

The  mere  statement  of  the  principal  rea> 
son  assigned  by  the  great  majority  of  cases 
for  the  adoption,  maintenance,  and  applica- 
tion of  the  rule  contended  for  In  this  case 
demonstrates  how  Illogical  and  unreasonable 
it  would  be  to  assign  the  same  reason  In 
this  class  of  cases.  That  reason  is  pointed- 
ly stated  by  the  Supreme  Court  of  Alabama 
In  Bibb  V.  Hunter,  supra,  where  the  court 
says:  "The  burden  of  removing  a  presump- 
tion that  the  conveyance  speaks  the  truth 
rests  on  the  complainant  Appreciating  the 
danger  of  having  the  deeda  or  other  solemn 
writings  displaced  by  parol  evidence,  easy  of 
fabrication,  and  sometimes  incapable  of  con- 
tradiction, tbe  courts  have  generally  upheld 
the  rule  that  the  presumption  arising  from 
tbe  conveyance  must  prevail,  unless  over- 
come by  evidence  full,  clear,  and  satisfac- 
tory." It  seems  to  me  that  there  is  • 
clear  distinction  between  the  class  of  cases 
dted  in  which  a  trust  is  sought  to  be  es- 
tablished and  cases  like  the  one  at  bar, 
where  all  tbe  record  title  there  is  was  in- 
itiated and  executed  by  the  defendant  and 
locator  himself.  Tbe  record  title  to  mining 
claims  located  upon  the  public  domain  Is 
wholly  the  production  and  instrument  of  tbe 
locator  himself,  to  which  no  other  person  Is 
a  party.  Neither  Is  it  an  instrument  of  the 
solemnity  and  dignity  of  sealed  Instruments 
In  any  matter  in  wblcb  its  office  Is  invoked 
as  a  protection  solely  for  tbe  benefit  of  the 
locator  as  against  any  other  person.  Espe- 
cially Is  this  true  in  a  case  where  the  locator 
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Invokes  the  Terlty  attadilnK  to  sealed  in- 
struments to  protect  btm  asalnst  tbe  claim  of 
one  whose  name  he  should  have  placed  on 
that  notice.  It  must  necessarily  follow  that 
when  one  of  the  parties  to  the  gmb-stake 
agreement  asserts  Ms  right  In  a  court  of  eq- 
uity to  an  Interest  In  a  mining  claim  located 
by  a  party  to  such  contract  be  is  not  in  the 
position  of  seeking  to  assert  or  establish  a 
right  which  la  In  conflict  with  the  express 
terms  of  a  deed  of  conveyance  or  other  writ- 
ten instrument  of  like  dignity  and  solemnity. 
By  such  action  be  Is  seeking  to  establish  a 
tenancy  in  common  with  the  locator,  which 
does  not  appear  by  the  record  title,  created 
by  the  locator  aloue,  but  which  in  fact  does 
exist  in  equity  and  good  conscience.  2  Lind- 
ley  on  Mines,  |  9S8;  Miller  v.  Butterfleld,  79 
Cal.  62,  21  Pac.  643.  During  the  early 
grcTvth  of  the  doctrine  contended  for  no  such 
eontracts  as  the  one  under  consideration 
were  known  or  recognized,  and  in  fact  the 
grub-stake  agreement  is  a  production  of  the 
mlrlnc  states  of  the  West  Appellants  have 
quoted  at  lenfrtb  in  their  brief  from  Cblt- 
tyna  Exploration  Company  ▼.  Fitch,  decided 
by  Jud^e  "Wlckersham  at  Valdess,  Alaska,  No- 
vember 28,  1803,  but  we  have  been  unable 
to  And  that  case  reported  except  as  we  have 
read  it  from  the  Alaska  Prospector,  furnished 
as  by  appellants'  counsel.  Some  of  the 
thlngii  stated  in  that  opinion  arguendo  indi- 
cate a  conclusion  similar  to  that  contended 
tor  by  appellants  here;  but  the  court  seems 
to  have  decided  the  case  on  another  point, 
and  held  that  the  property  acquired  by  de- 
fendants did  not  fall  within  the  terms  of  the 
agreement  of  agency  and  employment  es- 
tablished by  the  plaintiff.  It  is  certainly 
tme.  as  stated  In  that  case,  that  the  plaintiff 
In  such  cases  has  the  burden  of  proof  resting 
OB  bim;  bat  that  is  tme  in  all  cases.  The 
onus  probandl  rests  on  the  plaintiff  always. 
1  Oreenleaf  on  Evidence,  i  74,  and  cases  cit- 
ed. Of  course,  we  appreciate  the  fact  that 
a  distinction  must  be  recognized  between  the 
burden  of  proof  and  weight  of  evidence.  In 
a  case  like  this  the  material  issue  is:  Was 
the  contract  alleged  by  the  plaintiff  entered 
Into  between  him  and  defendant?  Here  the 
contract  alleged  was  in  parol.  Such  con- 
tracts, when  established,  are  enforced  by  the 
conrts  where  they  are  executed  as  to  the 
plaintiff.  It  Is  generally  held  that  such  par- 
tial execution  takes  the  contract  out  of  the 
operation  of  the  statute  of  frauds.  Oore  v. 
McBrayer,  18  Oal.  582;  Merits  ▼.  Lavelle,  77 
Cal.  10,  18  Pac.  803,  U  Am.  St  Rep.  229; 
Book  T.  Justice  Min.  Oo.  (C.  C.)  68  Fed.  110; 
Hlrbonr  v.  Reeding,  S  Mont  21;  Rajrmond  ▼. 
Johnson,  17  Wash.  237,  40  Pac.  402,  61  Am. 
8t  Bep.  006.  When  the  fact  is  established 
that  the  contract  was  entered  into,  and  the 
terms  and  conditions  thereof  are  shown.  It 
will  be  enforced,  whether  In  writing  or  paroL 
It  is  also  true  that  the  courts  have  quite 
generally  held  that  in  order  to  enforce  the 
specific  performance  of  a  parol  contract,  it 


must  be  clearly  and  satlsfactwily  sbowii  to 
the  trial  court  as  to  its  execution  and  the 
terms  and  condlUons  thereof.  If  the  con- 
tract has  not  been  reduced  to  writing,  it 
must  of  necessity  require  a  greater  weight 
of  evidence  to  establish  Its  existence,  and 
the  terms  and  conditions  thereof,  and  in 
those  respects  satisfy  the  mind  of  the  court 
than  if  the  contract  were  in  writing  and  pro- 
duced in  evidence.  Where,  however,  the  rec- 
ord discloses  such  facts  that  a  fair  and  rea- 
sonable person  might  conclude  therefrom  as 
to  the  execution,  terms,  and  conditions  of  the 
contract  I  do  not  see  how  an  appellate  court 
Is  Justified  in  saying  that  It  did  not  appear 
clearly  and  satisfactorily  to  the  trial  court 
Evidence  entirely  clear  and  convincing  to 
the  trial  court,  who  saw  and  heard  the  wit- 
nesses, might  when  in  cold  type  uiwn  the 
record,  leave  doubts  In  the  minds  of  the 
members  of  the  appellate  court;  but  I  do 
not  think  they  should  reverse  the  Judgment 
on  such  grounds.  The  rule  is  one  by  which 
the  trial  court  primarily  weighs  the  evidence, 
and,  unless  substantially  departed  from  by 
bim  in  arriving  at  his  decision,  should  not 
become  one  of  original  application  on  appeal. 
In  actions  like  the  one  at  bar,  where  miners 
and  prospectors  must  have  necessarily  repos- 
ed a  peculiar  trust  and  confidence  In  each 
other.  It  seems  to  me  that  the  court  should 
not  refuse  to  enforce  these  grub-stake  a£:ree- 
ments  simply  because  a  plaintiff  cannot  pro- 
duce that  great  preponderance  of  evidence 
which  reaches  a  moral  certainty  and  pre- 
cludes all  reasonable  doubt 

Applying  these  principles  to  the  record  be- 
fore us,  we  would  not  be  Justified  In  disturb- 
ing the  Judgment  of  the  trial  court.  An  ex- 
amination of  the  evidence  produced  In  this 
case  satisfies  us  that  the  contract  was  enter- 
ed Into  as  alleged  by  the  plaintiff,  and  that 
the  defendants  were  endeavoring  to  avoid  a 
compliance  with  its  terms.  It  is  true  that 
practically  all  the  material  facta  established 
by  the  plaintiff  are  contradicted  by  the  de- 
fendants, but  if  such  contracts  cannot  be  en- 
forced by  the  courts  where  they  are  denied 
by  the  defendant  and  bis  witnesses,  there 
would  be  but  few  cases,  if  any,  in  which  a 
decree  could  be  entered  for  the  plaintiff. 
Neither  the  amount  of  testimony  nor  its  con- 
tradictory or  corroborative  nature  constitute 
the  leading  or  controlling  elements  in  satis- 
fying a  court  or  Jury  as  to  the  existence  or 
nonexistence  of  the  fact  in  issue.  It  is 
rather  the  convincing  character  and  quality 
of  the  evidence  concerning  the  particular 
tact  in  dispute.    So  It  was  in  this  case. 

It  is  urged  by  appellants  that  the  plain- 
tiff was  guilty  of  such  laches  In  asserting 
bis  claim  and  prosecuting  his  action  that  it 
should  operate  as  a  positive  bar  to  his  re- 
covery. In  support  of  this  we  are  cited  to 
18  A.  &  B.  Enc.  (2d  Ed.)  100;  15  A.  &  R  Enc. 
(2d  Ed.)  1208.  In  the  latter  dtaUon  it  is 
stated:  "While  the  lapse  of  time  may  not 
be  such  as  to  constitnta  «  bar  upon  tbe 
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ground  of  laches,  it  may  still  have  the  effect 
of  requiring  a  higher  degi-ce  of  proof  to  es- 
tablish the  trust."  We  think  this  authority 
correctly  states  the  law  on  the  subject.  The 
evidence  of  whatever  laches  of  which  the 
plaintifT  was  guilty  was  before  the  court, 
and  was  undoubtedly  considered  by  him  In 
arriving  at  his  decision  in  the  case.  It  was 
contended  by  the  respondent,  however,  that 
he  relied  upon  the  good  faith  of  his  co-ten- 
.ant,  or  rather  the  one  with  whom  he  suppos- 
ed he  was  a  co-tenant,  to  protect  him,  and 
■carry  out  the  terms  of  the  contract,  unOi 
alxtut  the  time  a  sale  was  made  of  a  part  in- 
terest in  the  property,  when  he  discovered 
defendant's  bad  faith.  In  any  event,  this 
evidence  was  before  the  court,  and  was,  "we 
tblnl:,  sufficient  to  Justify  the  conclusion  at 
which  he  arrived. 

-  It  appears  that  prior  to  the  commencement 
of  this  action  the  defendant  Matthew  had 
parted  with  practically  all  his  interest  in 
these  properties,  while  Ellis  still  retained  an 
Interest  in  all  of  them.  The  court  decreed 
the  plaintiff  a  one-sixtli  Interest  in  each  of 
the  properties,  and  directed  that  that  In- 
terest he  taken  out  of  any  interest  retained 
by  Ellis  where  Matthew  had  parted  with 
his  Interest  and  was  not  able  to  respond  to 
the  order  and  decree  of  the  court.  The  ap- 
pellants complain  of  this  action  of  the  court, 
and  contend  that  the  whole  Interest  claimed 
by  respondent  could  not  be  taken  from  the 
holdings  of  either  of  the  defendants  alone. 
The  appellants,  however,  seem  to  have  over- 
looked the  fact  that  the  plaintiff  charged  the 
defendants  Ellis  and  Matthew  and  other  par- 
ties to  the  plaintiff  unknown  with  fraud  and 
conspiracy  to  cheat  and  defraud  him  out  of 
his  interest,  and  that  by  the  ninth  finding  of 
the  court,  as  hereinbefore  set  out,  the  court 
found  for  the  plaintiff  upon  that  issue.  Un- 
der this  allegation  of  the  complaint  and  find- 
ing of  the  court  we  have  no  doubt  of  the 
right  of  the  court  to  enter  the  decree  as  he 
did.  We  have  found  no  sufficient  reason 
for  a  reversal  of  this  Judgment,  and  think 
the  action  of  the  trial  court  has  been  regu- 
lar, and  his  conclusion  fair  and  Just  in  the 
matter. 

The  Judgment  and  order  appealed  from 
will  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  to  respondent. 

SULLIVAN,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 

On  Rehearing. 

(Feb.  7,  190.5.) 

SULLIVAN,  J.  A  petition  for  a  rehearing 
has  been  filed  in  this  matter  and  carefully  con- 
sidered by  the  court.  We  find  no  new  points 
raised  in  the  petition  that  were  not  passed  upon 
in  the  opinion  in  the. case,  and  after  a  careful 
reconsideration  of  the  matter  and  an  exaraiua- 
tion  of  the  authorities  we  are  satisfied  with  the 
conclusion  reached  in  the  original  opinion.  A 
rehearing  is  therefor  denied. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


In  re  JAY. 
(Supreme  Court  of  Idaho.     Jan.  18.  190.).) 

HABEAS  CORPUS — DISCHARGE  OF  PRISONER — 
FII.INO  INFORMATION— LOSS  OF  COMPLAINT  — 
PRESS  OF  BUSINESS— PRELIMINARY  EX.'IHINA- 
TION. 

1.  Under  the  provisions  of  section  8212,  Rev. 
St.,  the  court,  unless  good  cause  to  the  contrary 
is  shown,  must  order  the  prosecution  dismissed. 
when  a  person  has  been  held  to  answer  for  a 
'•iiblic  offense,  where  an  indictment  or  informa- 
tion Is  not  found  or  filed  against  him  at  the  next 
term  of  said  court,  at  which  term  he  is  held  to 
answer. 

2.  That  the  complaint  filed  with  the  commit- 
ting magistrate  had  been  lost,  and  the  informa- 
tion of  the  loss  not  communicated  to  the  prose- 
cuting attorney  until  about  two  weeks  before 
the  beginning  of  the  term  of  court,  with  press 
of  business  on  the  part  of  the  prosecuting  attor- 
ney, is  not  a  "good  cause  to  the  contrary," 
within  the  meaning  of  that  term  as  used  in  said 
section. 

3.  Where  the  complaint  filed  by  the  commit- 
ting magistrate  lias  been  lost,  it  is  not  necessary 
to  hold  another  preliminary  examination  before 
an  Information  can  be  legally  filed,  and  especial- 
ly is  that  true  where  the  defendant  waived  a 
preliminary  examination. 

(Syllabus  by  the  Court) 

In  the  matter  of  the  petition  of  Shirley 
Jay  for  a  writ  of  habeas  corpus.    Granted. 

Elder  &  Wbltla,  for  petitioner.  Thomas 
H.  Wilson,  for  the  State. 

SULLIVAN,  J.  This  Is  an  application  for 
a  writ  of  habeas  corpus.  The  petition  of 
the  applicant  shows  that  on  the  19th  day  of 
April,  1904,  the  petitioner  was  committed  to 
the  custody  of  tiie  sheriff  of  Kootenai  coun- 
ty, and  held  to  answer  to  the  charge  of  per- 
jury, and  bis  ball  fixed  at  the  sum  of  $5,0(10. 
which  be  was  unable  to  give,  and  has  been 
confined  and  restrained  of  his  liberty  since 
said  date  by  the  sheriff  of  Kootenai  county; 
that  the  first  term  of  the  district  court  In  and 
for  said  county  after  the  commitment  of  the 
petitioner  was  commenced  on  the  10th  day 
of  November,  1904,  and  adjourned  on  the  12tb 
day  of  December,  1901;  that  no  indictment 
was  found  and  no  information  was  filed  in 
said  court  against  said  petitioner  charging 
him  with  any  crime  whatever.  It  appears 
from  the  return  to  said  writ  filed  by  the 
county  attorney  of  said  county  that  about 
two  weeks  prior  to  the  commencement  of 
said  term  of  court  he  learned  that  the  com- 
plaint filed  in  the  Justice's  court  against  said 
defendant  charging  him  with  said  crime  had 
been  lost  or  mislaid,  and  that  he  has  been 
unable  to  find  It,  and  for  that  reason,  and  on 
account  of  press  of  business,  the  county  at- 
torney has  been  unable  to  hold  another  pre- 
liminary examination  and  prepare  and  file 
an  information  during  said  term  of  said 
court.  Section  8212,  Rev.  St  1887,  provides 
that  the  court,  unless  good  cause  to  the  con- 
trary is  shown,  must  order  the  prosecution  or 
Indictment  to  be  dismissed  in  the  following 
cases:  (1)  "When  a  person  has  been  held  to 
answer  for  a  public  offense  If  an  indictment 
is  not  found  against  him  at  the  next  term  of 
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court  at  -which  he  is  held  to  answer."  It  is 
admitted  that  no  Information  was  filed 
aRainst  the  petitioner  at  the  next  term  of 
court  following  his  commitment,  but  it  is 
contended  that  tlie  cause  atrave  stated,  to 
wit,  the  lose  of  the  complaint  and  want  of 
time  to  hold  a  preliminary  examination,  is  a 
sullicient  cause  to  hold  the  defendant  to  an- 
swer at  the  next  term  of  court.  We  cannot 
concede  that  contention.  The  defendant  had 
been  charged  with  a  felony,  and  had  been 
confined  In  Jail  from  the  19th  day  of  April, 
l»iM,  until  after  the  12tb  day  of  December 
of  the  same  year;  and  during  that  time  the 
district  court  of  that  county  had  held  a 
term  of  court  and  had  been  in  session  for 
about  30  days,  and  we  do  not  think  the  cause 
shown  is  sufficient  to  warrant  the  holding  of 
the  defendant  in  Jail  until  the  next  term  of 
said  court. 

It  has  I>een  suggested  that,  as  the  com- 
plaint filed  before  the  committing  magis- 
trate had  been  lost.  It  was  necessary  to  hold 
another  preliminary  examination  before  an 
information  could  regularly  be  filed.  There 
is  nothing  in  that  contention.  In  this  case 
the  defendant  waived  a  preliminary  exam- 
ination, and  It  was  not  necessary  to  bold 
a  preliminary  examination  on  account  of  the 
loss  of  the  complaint  filed  with  the  commit- 
ting magistrate.  The  defendant  is  therefore 
discharged. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J, 
concur. 


TEBBETTS  v.  NORTHERN  COMMERCIAL 

CO. 
(Supreme  Court  of  Washington.    Jan.  17,  1905.) 

WBOMGFUL    APPROPRIATION    OP   BCILDINO— AC- 
TION—LIABILITY— PLEADING — ANSWER. 

1.  Wiiere  a  corporation  wrongfully  appropri- 
ated a  building  to  its  own  use,  and  sold  it  to 
defendant,  which  took  posseRsion,  and  refused 
to  deliver  the  building  up  or  pay  its  value  to 
the  owner,  it  was  not  error,  in  an  action  against 
it,  to  refuse  permission  to  amend  its  answer 
so  as  to  deny  an  allegation  that  it  assumed  the 
obligations  of  the  seller ;  it  being  liable  to  the 
owner  irrespective  of  whether  it  assumed  the 
obligations  of  the  seller  or  not. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertsou,  Judge. 

Action  by  Marston  Tebbetts,  as  receiver 
of  the  Blue  Star  Navigation  Oompany, 
against  the  Northern  Commercial  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Alflrined. 

Hugh  A.  Tait  and  John  Q.  Gray,  for  ap- 
pellant. Charles  E.  Patterson,  for  respond- 
ent. 

PER  CURIAM.  The  respondent  instituted 
this  action  to  recover  from  the  appellant  the 
value  of  a  certain  building  which  he  alleged 
in  his  complaint  belonged  to  the  corporation 
of  which  he  was  receiver,  and  which  a  cor- 
poration known  as  the  Alaska  Exploration 
Company  bad  wrongfully  and  without  right 
torn  down  and  appropriated,  and  afterwards 


conveyed  to  the  appellant.  It  was  also  al- 
leged that  demand  for  the  return  of  the  prop- 
erty or  its  value  had  been  made  upon  the  ap- 
pellant, and  that  it  had  refused  to  either  re- 
turn the  property  or  pay  its  value.  The  ap- 
pellant, for  answer,  admitted  the  taking  of 
the  property  by  Its  predecessor  in  interest, 
a  conveyance  of  the  property  to  It,  and  set 
out  some  four  separate  defenses,  in  each  of 
which  it  alleged  the  taking  and  appropria- 
tion of  the  property,  but  sought  to  justify 
such  taking  and  appropriation  by  facts  tbere- 
in  set  out.  Issue  was  taken  on  the  facts 
sought  to  show  justification,  and  a  trial  of 
such  issue  entered  upon  before  a  jury.  Dur- 
ing the  course  of  the  trial,  and  after  the 
respondent  had  rested  his  case,  the  appel- 
lant asked  to  be  permitted  to  amend  its  an- 
swer so  as  to  deny  an  allegation  of  the  com- 
plaint to  the  effect  that  it  had  assumed  the 
obligations  of  the  Alaska  Exploration  Com- 
pany—an allegation  which  It  had  admitted 
in  its  answer  as  filed.  The  request  was  de- 
nied, and  this  denial  constitutes  the  sole  er- 
ror assigned  on  this  appeal. 

In  our  opinion,  there  was  no  error  in  the 
ruling  of  the  trial  court  It  appears  from 
the  record  that  the  Alaska  Exploration  Com- 
pany wrongfully  and  without  consent  of  the 
owner  took  possession  of,  and  appropriated 
to  its  own  use,  a  building  belonging  to  the 
corporation  of  which  the  respondent  is  re- 
ceiver; that  it  sold  the  building  to  the  ap- 
pellant; and  that  the  appellant  entered  into 
iwssession  of  it,  and  refused  to  deliver  it  up 
or  pay  its  value  to  the  respondent  on  de- 
mand being  made  upon  it  therefor.  This  be- 
ing true,  the  question  whether  or  not  the 
appellant  assumed  the  obligations  of  fhe 
Alaska  Exploration  Company  is  immaterial. 
As  that  company  came  wrongfully  into  pos- 
session of  the  building.  It  could  give  no  right- 
ful possession  to  the  appellant.  It  was  the 
appellant's  duty,  therefore,  to  deliver  up  the 
building  on  the  demand  of  the  respondent; 
and,  refusing  to  do  so,  it  became  liable  as  for 
its  own  wrong. 

The  judgment  should  be  affirmed,  and  it  Is 
so  ordered. 


BETTINGER  v.  SCULLY. 
(Supreme  C^urt  of  Washington.    Jan.  17, 1905.1 

JOINT  NOTE— BUBETTSniP— EVIDENCE. 

1.  Evidence  merely  that  S.  and  B.  executed  a 
joint  note  to  a  bank,  that  S.  took  it  to  tho 
bank  and  took  credit  in  his  deposit  account 
therewith  for  its  entire  proceeds,  and  that  B. 
afterwards  paid  it  out  of  his  own  funds,  does 
not  prove  that  B.  was  a  mere  surety,  or  that 
he  paid  any  obligation  that  S.  should  have  paid. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Jadge. 

Action  by  Annie  Bettinger  against  Michael 
C.  Scully.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

Jno.  G.  Gray  and  Byers  &  Byers,  for  ap- 
pellant  Roberts  &  Leeucy  and  E.  P.  Moruo, 
for  respondent 
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FULLERTON,  7.  The  appellant  Instltn- 
ted  this  action  to  recover  upon  a  promissory 
note,  alleging  substantially  that  the  note  In 
question  was  executed  by  the  respondent  and 
ber  husband.  George  Bettlnger,  as  Joint  mak- 
ers, to  the  Park  City  Bank,  but  that  in  fact 
her  husband  was  only  surety  thereon;  that 
her  husband  afterwards  paid  the  note  In  full 
to  one  D.  C.  McLaughlin,  who  had  been  ap- 
pointed by  the  court  receiver  of  the  bank; 
that  the  receiver  thereupon  assigned  the  note 
to  her  husband,  who  subsequently  assigned 
It  to  her.  Demand  and  nonpayment  were 
alleged;  also  facts  tending  to  avoid  the  stat- 
ute of  limitation,  as  otherwise  the  note  ap- 
peared to  be  barred  on  its  face.  The  answer 
put  in  issue  main  allegations  of  the  com- 
plaint, and  affirmatively  pleaded  the  statute 
of  limitation  and  payment.  The  affirmative 
matter  was  put  in  issue  by  a  reply.  The 
cause  was  tried  before  the  court  without  a 
jury,  resulting  In  a  Judgment  for  the  respond- 
ent 

>•'  Counsel  discuss  at  some  length  the  ques- 
tion whether  the  appellant  has  a  cause  of 
action  upon  the  note  itself  or  upon  the  im- 
plied promise  of  the  principal  to  repay  the 
amount  which  the  surety  was  compelled  to 
pay  to  take  up  the  note;  but  this  question,  if 
It  can  be  said  to  be  properly  raised  by  the 
record,  we  have  found  unnecessary  to  deter- 
mine. The  trial  court  found  that  the  evi- 
dence did  not  Justify  a  recovery,  even  if  it 
be  conceded  that  the  appellant's  contention 
is  the  correct  one;  and  we  think  the  conclu- 
sion the  only  one  that  can  be  drawn  from 
the  evidence.  Bettlnger  is  dead,  and  the  re- 
spondent, Scully,  was  not  permitted  to  tes- 
tify. The  copy  of  the  note  set  out  In  the  rec- 
ord (the  original  was  accidentally  destroyed) 
shows  It  to  have  been  a  Joint  note,  not  even 
Joint  and  several.  The  evidence  shows  that 
Scully  took  this  note  to  the  bank,  and  took 
credit  in  his  deposit  account  with  the  bank 
for  its  entire  proceeds,  and  that  Hettinger 
afterwards  paid  the  note  out  of  his  own 
funds  to  the  bank.  This  la,  in  substance,  the 
whole  of  the  testimony.  To  our  minds,  it 
falls  far  short  of  proving  that  Bettlnger  was 
a  mere  surety  on  the  note,  or  that  he  paid 
any  obligation  when  he  paid  It  that  should 
have  been  paid  by  the  respondent.  While  it 
may  be  true  that  the  nature  of  the  transac- 
tion gives  color  to  the  idea  of  principal  and 
surety,  it  will  not  do  to  rely  too  much  on  the 
natural  order  of  things,  or  the  presumptions 
that  arise  therefrom,  especially  as  in  this 
case,  when  nearly  a  dozen  years  have 
elapsed  since  the  transactions  occurred.  Men 
do  business  in  multifarious  ways,  and  the 
real  transaction  is  oftentimes  different  from 
what  might  be  inferred  from  the  mere  writ- 
ten evidence.  For  example,  in  this  case  it 
may  be  that  Bettlnger  owed  the  respondent 
the  money  represented  by  the  note,  and  was 
but  paying  his  own  debt  when  he  paid  It; 
or  it  may  be  that  the  parties  were  engaged 
in  a  Joint  enterprise,  niul  the  note  was,  what 
on  its  face  it  purported  to  be,  a  Joint  note; 


or  It  may  be  that  It  was,  as  the  appellant 
contends  It  to  be,  the  note  of  Scully.  Either 
idea  Is  not  Inconsistent  with  the  proofa. 
while  only  the  latter  would  permit  a  recov- 
ery in  full,  while  the  first  would  defeat  re- 
covery altogether.  The  proofs  to  warrant  a 
recovery  must  be  reasonably  definite  and 
certain,  and  they  are  not  so  here. 
The  Judgment  is  affirmed. 

MOI'NT,  C.  J.,  and  DUNBAR  and  HAD- 
LEY,  JJ.,  concur.  ^ 

CHAMBERLAIN  r.  ABRAMS  et  nx. 

(Supreme  Court  of  Washington.    Jan.  17,  1905.) 

STATUTE  OF  FRAUDS— AaBEEMENT  TO  CONVEY 
I.AND— BUFFICIENCT  OF  MEUOBANDUV — QUIT- 
CLAIM DEEDS — PART  PERFORMANCE— DAlfAGES 
— BXECUTORy  CONTRACT. 

1.  Under  Ballinger's  Ann.  Codes  &  St  f  4517, 
requiring  contracts  creating  or  evidencing  an  in- 
cumbrance on  real  estate  to  be  by  deed,  and 
section  4518,  requiring  a  deed  to  be  in  writing, 
and  prescribing  its  formalities,  a  wholly  execu- 
tory contract  for  the  sale  of  land,  in  pursuance 
to  which  no  conveyauce  has  been  made,  is  un- 
enforceable when  not  in  writing. 

2.  No  damages  ran  be  recovered  for  the  breach 
of  a  contract  for  the  sale  of  land,  unenforceable 
because  not  in  writing. 

3.  Under  Ballinger'a  Ann.  Codes  &  St.  S  4521, 
providing  that  a  quitclaim  deed  is  a  good  con- 
veyance in  fee  of  all  the  then  existing  legal  or 
equitable  rights  of  the  grantor,  but  does  not 
extend  to  an  after-acquired  title,  a  quitclaim 
deed  cannot  be  regarded  as  an  agreement  in 
writing,  satisfying  the  statute  of  frauds,  for  the 
conveyance  of  an  after-acquired  title. 

4.  Payment  of  the  purchase  price,  in  whole  or 
In  part  is  not  a  sufficient  part  performance  of 
an  oral  agreement  to  convey  lands  to  take  the 
same  out  of  the  statute  of  frauds. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Seth  L.  Chamberlain  against 
Robert  Abrams  and  wife.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

William  C.  Keith  and  Tucker  &  Hyland, 
for  appellant.  Struve,  Hughes  &  McMlckeu, 
for  respondents. 

FULLERTON,  J.  In  this  action  the  ap- 
pellant sought  to  recover  $4,000  and  Inter- 
est for  a  breach  of  a  contract  to  convey  real 
property.  In  his  complaint  the  appollant  al- 
leged that  on  September  4,  1S'J4,  the  re- 
spondents conveyed  to  him,  for  the  consid- 
eration of  $2,000,  which  he  then  and  there 
paid  them,  an  undivided  one-fortieth  inter- 
est In  certain  described  lands  situated  in 
the  county  of  King.  Paragraph  4  of  the 
complaint  was  as  follows: 

"That  at  the  last-mentioned  date  the  title 
to  the  premises  above  described  stood  In  the 
name  of  the  state  of  Washington,  and  that 
the  same  were,  and  still  are,  tide  lands  of 
the  state  of  Washington,  and  were  at  the 
time  of  making  the  said  conveyance  by  de- 
fendants to  plaintiff,  and,  as  a  part  of  the 
consideration  therefor,  the  defendants,  and 
each    of   them,    promised,   covenanted,    and 

f  1.  See  Frauds,  Statute  of,  voL  23,  Cent.  Dig.  (  lU. 
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agreed  to  and  with  the  plaintiff  that  they, 
the  Bald  defendants,  and  each  of  them, 
would  well  and  truly  proceed,  In  the  capacl- 
1y  of  prior  improvers  and  upland  owners  on 
the  said  premises,  to  procure  a  full  and  valid 
title  in  fee  simple  from  the  state  of  Wash- 
ington to  the  said  lands,  and  further  prom- 
ised, covenanted,  and  agreed,  as  a  part  of 
the  conveyance  aforesaid,  that  they,  and 
each  of  them,  would  hold  in  trust  for  the 
use  and  bcneflt  of  said  plalntifF  all  the  lands 
and  premises  conveyed  and  intended  to  be 
conveyed  by  the  said  deed,  dated  Septem- 
bee  4,  1804,  up  to  and  including  the  time 
that  the  title  to  the  same  in  fee  simple 
should  have  been  perfected  in  plaintiff,  ac- 
cording to  the  aforesaid  agreement.  That 
subsequently  thereto,  and  within  less  than 
three  years  prior  to  the  commencement  of 
this  action,  the  said  defendants,  and  each 
of  them,  wrongfully,  and  with  the  Intent 
to  defraud  and  cheat  the  plaintiff,  conveyed 
by  a  good  and  sufficient  conveyance  to  one 
S.  S.  Bailey  all  the  right,  title,  and  Interest 
conveyed  to  said  plaintiff  by  said  defendants 
by  deed  dated  September  4,  1894." 

It  was  then  alleged  that  the  consideration 
paid  by  Bailey  to  the  respondents  exceeded 
the  sum  of  4>2,000;  that  the  land  was  at  the 
time  of  such  conveyance,  and  is  now,  of 
the  value  of  ?4,000;  that  the  appellant,  when 
he  learned  of  the  conveyance  to  Bailey,  de- 
manded of  respondent  an  accounting,  which 
was  refused  him;  that  Bailey  is  an  Inno- 
cent purchaser  for  value  of  the  property; 
and  that  by  reason  thereof  the  lands  are 
wholly  and  irrecoverably  lost  to  appellant. 
Facts  tending  to  take  the  case  out  of  the 
statute  of  limitations  are  then  allesed,  fol- 
lowed by  a  demand  for  judgment  in  the  sum 
above  mentioned.  Issue  was  Joined  on  the 
allegations  of  the  complaint  by  appropriate 
denials,  and  the  cause  called  for  trial  be- 
fore the  court  and  a  Jury.  At  the  trial,  in 
opening  his  case  to  the  Jury,  the  appellant 
stated  that  the  conveyance  mentioned  in  the 
complaint  was  a  quitclaim  deed,  and  that 
the  agreement  referred  to  in  paragraph  4  of 
the  complaint,  above  quoted,  was  an  oral/ 
agreement.  At  the  conclusion  of  the  state- 
ment the  respondent  chnllengod  the  suffi- 
ciency of  the  appellant's  cause  of  action  on 
the  ground  that  the  agreement  set  out  in 
the  complaint  was  within  the  statute  of 
frauds,  contending  that  it  was  such  a  con- 
tract as  must  be  in  writing  in  order  to  be 
enforceable.  This  contention  was  sustained 
by  the  trial  court,  and  the  action  dismissed 
at  the  appellant's  costs. 

In  this  state  it  is  provided  by  statute 
that  "all  conveyances  of  real  estate,  or  any 
interest  therein,  and  all  contracts  creating 
or  evidencing  any  incumbrance  upon  real 
estate,  diall  be  by  deed,"  and  that  "a  deed 
shall  be  In  writing,  signed  by  the  party 
bound  thereby  and  acknowledged  by  the 
party  making  It,  before  some  person  author- 
ized by  the  laws  of  this  state  to  take  ac- 
knowledgment of  deeds."     Bollinger's  Ann. 


Oodei  ft  Bt  li  4517,  431&  The  appellant 
concedes  that  under  these  statutes  an  oral 
agreement  to  convey  land,  or  an  interest 
therein,  cannot  be  enforced,  but  suggests  a 
number  of  considerations  which  are  thought 
to  avoid  the  statute.  He  first  suggests  that 
his  action  is  not  to  enforce  an  oral  agree- 
ment for  the  conveyance  of  land,  but  is 
rather  in  tiie  nature  of  an  action  to  recover 
the  purchase  price  of  land  conveyed  pur- 
suant to  an  oral  agreement,  where  the  ven- 
dee seeks  to  defeat  payment  because  of  the 
invalidity  of  the  agreement.  Many  cases  are 
cited  in  which  this  question  was  Involved 
where  recovery  was  allowed,  but  it  seems 
to  us  that  the  principle  governing  their  de- 
cision is  widely  different  from  that  govern- 
ing the  case  at  bar.  In  the  cases  cited  the 
conveyance  was  made  pursuant  to  the  oral 
contract,  and  the  land  itself,  or  the  benefit 
derived  therefrom,  was  received  by  the  ven- 
dee, and  the  actions  were  brought  to  re- 
cover the  agreed  consideration,  while  here 
the  complaint  is,  and  the  whole  action  is 
foimded  upon  the  fact,  that  the  conveyance 
agreed  upon  was  never  made.  In  the  one 
the  contract  was  so  far  performed  as  to 
take  it  out  of  the  statute  of  frauds^  while 
in  the  other  the  contract  is  wholly  exec- 
utory. 

Nor  does  the  fact  that  the  appellant  is 
seeking  to  recover  damages  for  a  breach  of 
the  contract,  rather  than  to  enforce  a  spe- 
cific performance,  alter  the  case.  Before 
there  can  be  a  recovery  in  damages  for  the 
breach  of  a  contract,  there  must  be  an  en- 
forceable contract.  Damages  flow  from  the 
violation  of  legal  rights,  not  for  the  viola- 
tion of  mere  moral  obligations,  however 
strong  they  may  appeal  to  the  conscience. 
Unless  the  appellant  had  the  legal  right  at 
some  time  to  speeifleally  enforce  the  con- 
tract set  out  in  his  complaint,  bis  present 
action  will  not  He. 

Nor  can  It  be  held  that  the  contract  sued 
upon  was  so  far  in  writing  as  to  avoid  the 
statute.  The  instrument  of  conveyance  de- 
scribed In  the  complaint,  which  is  the  only 
writing  pertaining  to  the  contract,  was 
shown  by  the  opening  statement  to  be  a 
quitclaim  deed.  In  this  state  such  an  in- 
strument is  In  no  sense  an  agreement  on  the 
part  of  the  grantor  therein  that  he  will 
convey  to  the  grantee  any  title  he  may  there- 
after acquire  to  the  property  conveyed,  nor 
does  It  In  any  way  obligate  him  to  make 
such  a  conveyance;  and,  of  course,  unless 
it  does  one  or  the  other,  it  cannot  be  said 
to  be  a  contract  in  writing,  in  which  one 
person  agrees  to  convey  to  another  lands, 
or  an  interest  in  lands.  Nor  docs  the  deed 
itself  pass  an  after-acquired  title.  Such  a 
deed  is  a  "good  and  sufficient  conveyance 
•  •  •  to  the  grantee  •  •  •  in  fee  of 
all  the  then  existing  legal  or  equitable  rights 
of  the  grantor  in  the  premises  therein  de- 
scribed, but  shall  not  extend  to  the  after- 
acquired  title  unless  words  are  added  ex- 
pressing such  luteutlon."    Ballluger's  Ann. 
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Codes  &  St.  !  4521.  On  no  theory  or  princi- 
ple, It  seems  to  us,  can  this  deed  be  said  to 
he  a  sufficient  writing  to  remove  the  agree- 
ment set  out  in  the  complaint  from  the 
operation  of  the  statute. 

The  most  favorable  view  to  the  appel- 
lant that  can  be  drawn  from  the  pleadings 
is  that  he  stands  in  the  position  of  one 
w-bo  has  paid  the  purchase  price  of  lands 
upon  an  oral  agreement  to  convey.  But 
this  does  not  aid  him.  Payment  of  the  pur- 
chase price,  either  in  whole  or  in  part,  is 
not  a  sufficient  part  performance  of  an  oral 
agreement  to  convey  lands  to  take  the  agree- 
ment out  from  the  operation  of  the  statute 
of  frauds.  2  Story's  PJq.  Jur.  §  700;  Pom- 
eroy's  Contracts  (2d  Ed.)  {  112;  Waterman, 
Spec.  Per.  Con.  {  268;  Fry,  Spec.  Per.  Con. 
8  588;  Forrester  v.  Flores,  04  Cal.  24,  28  Pac. 
107;  Fulton  v.  Jansen,  99  Cal.  587,  34  Pac. 
331;  Thompson  v.  New  South  Coal  Co.,  135 
Ala.  630,  34  South.  31,  62  L.  R.  A.  551,  93 
Am.  St.  Rep.  49;  Parker  v.  Wells,  6  Whart. 
152;  Gangwer  v.  Fry,  17  Pa.  491,  55  Am. 
Dec.  578;  Townsend  v.  Fenton,  30  Minn. 
528,  16  N.  W.  421;  Baker  v.  Wiswell,  17 
Xeb.  52,  22  N.  W.  111.  See,  also,  from  this 
state,  Johnson  v.  Puget  Mill  Co.,  28  Wash. 
515,  68  Pac.  687;  Sherlock  v.  Van  Asselt, 
.t4  Wash.  141,  75  Pac.  039;  Graves  v.  Smith, 
7  Wash.  14,  34  Pac.  213. 

Whether  an  action  would  He  to  recover 
the  purchase  money  so  paid  is  a  question 
not  presented  by  this  record,  and  need  not 
here  be  considered. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAB  and  HAD- 
LEY,  JJ.,  concur. 


CAMPBELIi  V.  McPHEE. 
(Supreme  Court  of  Washington.    Jan.  17,  1905.) 

COBFOBATION  —  BANKEUPTCT  —  STOCK    ASSESS- 
MENT— DEFENSE — BONA   FIDE   HOLDER  WITU- 
OCT    NOTICE — EVIDENCE  —  SUFFICIENCY. 

1.  In  an  action  by  a  trustee  in  bankruptcy  of 
a  corporation  for  an  assessment  levied  on  the 
stock  of  the  corporation  owned  by  defendant, 
evidence  that,  on  the  first  issue  of  stock  to  de- 
fendant, the  financial  affairs  of  the  corporation 
were  fully  Rone  into  with  the  president  of  the 
company,  who  sold  the  stock,  and  that  at  the 
time  of  a  subsequent  issue  of  stock  to  defendant 
he  was  one  of  the  trustees  of  the  corporation, 
is  safficient  to  show  that  defendant  was  not  a 
bona  fide  purchaser  of  the  stock,  without  notice 
that  it  was  assessable. 

Appeal  from  Superior  Court,  King  County; 
Geo.  W.  Belt,  Judge. 

Action  by  A.  P.  Campbell,  trustee  In  bank- 
ruptcy of  the  North  Pacific  Window  Glass  & 
Bottle  Company,  against  William  McPhee. 
I-'roui  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  E.  Humphries  and  Harrison  Bost- 
wlck,  for  appellant.  Alleu,  Allen  &  Straiten, 
for  respondent. 


PER  CURIAM.  PlalntUt  brought  this  ac- 
tion in  the  court  below,  as  trustee  In  bank- 
ruptcy of  an  insolvent  corporation,  to  re- 
cover from  the  defendant  the  amount  of  a 
levy  made  by  the  bankruptcy  court  on  the 
corporate  stock  held  by  the  defendant.  The 
following  facts  are  admitted  by  stipulation 
of  the  parties,  namely:  That  the  North  Pa- 
cific Window  Glass  &  Bottle  Company  is  a 
corporation;  that  such  corporation  has  been 
duly  adjudged  a  bankrupt;  that  the  plaintiff 
has  been  regularly  appointed  trustee;  that 
all  the  assets  of  the  insolvent  corporation 
have  been  reduced  to  cash,  and  the  proceeds 
applied  under  the  direction  of  the  bankrupt- 
cy court;  that  there  is  a  large  deficit,  to  cov- 
er which  the  bankruptcy  court  has  duly  lev- 
ied an  assessment  of  35  per  cent,  of  the  par 
value  of  the  capital  stock;  and  that  the  de- 
fendant is  the  owner  of  47  shares  of  such 
stock,  of  the  par  value  of  $4,700,  only  25 
per  cent  of  which  has  been  paid  in,  and  has 
refused  to  pay  the  assessment.  The  sole  de- 
fense relied  upon  Is  that  the  defendant  Is 
a  bona  fide  purchaser  of  the  stock  held  by 
him,  that  his  vendor  represented  to  him  at 
the  time  of  sale  that  the  stock  was  fully 
paid  up  and  nonassessable,  and  that  be  be- 
lieved this  representation  to  be  true.  The 
facts  In  relation  to  the  acquisition  of  this 
stock  by  the  defendant  are  as  follows:  The 
entire  capital  stock,  consisting  of  1,000  shares 
of  the  par  value  of  $100,000,  was  duly  sub- 
scribed by  E.  A.  McKay.  G.  W.  Carter,  and 
F.  A.  Rea.  Some  time  thereafter  332  shares 
subscribed  by  each  of  the  promoters,  or  99<j 
shares  in  all,  were  turned  into  the  treasury 
of  the  corporation  as  treasury  stock,  to  lie 
sold  from  time  to  time  as  the  needs  of  the 
company  might  require.  A  certificate  for  35 
of  these  shares  was  Issued  to  the  defendant 
under  date  of  December  5,  1901,  and  a  second 
certificate  for  an  additional  12  shares  under 
date  of  November  13.  1902.  The  sale  of 
both  lots  was  made  through  E.  A.  McKay, 
president  of  the  company,  and  the  purchase 
money,  of  $25  per  share,  was  in  each  In- 
stance paid  into  the  treasury  of  the  corpora- 
tion. Both  sales  were  made  for  the  express 
purpose  of  raising  money  to  enable  the  cor- 
poration to  carry  out  the  objects  of  Its  cre- 
ation. At  the  time  of  the  first  issue  of  stock 
the  financial  affairs  of  the  corporation,  its 
property,  its  resources,  its  assets  and  lia- 
bilities, were  fully  gone  Into  between  the 
president  of  the  corporation  and  the  defend- 
ant: and.  In  the  nature  of  things,  the  de- 
fendant knew  or  should  have  known  that 
the  capital  stock  of  the  company  had  not 
been  paid  in.  In  addition  to  this,  at  the  time 
the  last  12  sliares  were  Issued  to  the  defend- 
ant he  was  one  of  the  trustees  of  the  cor- 
poration, participating  In  the  manngement  of 
its  affairs.  Under  these  circumstances,  he  is 
not  a  bona  fide  purchaser  without  notice, 
within  the  rule  contended  for  by  his  counsel: 
assuming,  without  deciding,  that  such  de- 
fense Is  a  valid  one. 
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For  the  foregoing  reasons,  the  Judgment 
of  the  court  below  In  favor  of  tbe  plaintiff  is 
affirmed. 


STATE  ex  rel.  BROWN  v.  McQUADE  et  al. 

(Supreme  Court  of   Washington.      Jan.   16, 

1905.) 

SCHOOLS  —  TEACIIEB'S  salary  —  REFUSAL  OF 
SCHOOL  BOARD  TO  PAY— MANDAMUS— CON- 
TRACT—LEGALITY— RETURN— REPLY — CODE. 

1.  The  refusal  of  a  gehooi  board  to  draw  a 
warraut  for  the  salary  of  a  teacher  entitles  bim 
to  resort  to  the  remedy  of  mandamus,  under 
the  Code,  as  the  ordinary  course  of  law  does 
not  afford  a  plain,  speedy,  and  adequate  remedy. 

2.  A  contract  whereby  a  school  teacher  is  em- 
ployed  to  superintend  two  schools — a  part  of 
his  duty  Iteing  to  teach  in  both,  for  which  he 
was  to  receive  a  stipulated  salary  from  each — is 
not  illegal. 

3.  Under  tbe  Code,  providing^  that  an  appli- 
cant for  a  writ  of  mandamus  is  not  precluded 
by  the  return  from  any  valid  objection  to  its 
sufficiency,  nor  from  countervailing  it  by  proofs 
on  the  trial,  either  by  direct  denial  or  by  way  of 
avoidance,  the  return  is  deemed  controverted 
without  a  reply. 

Appeal  from  Superior  Court,  King  County; 
Frank  H.  Kudkin,  Judge. 

Mandamus  by  tbe  state,  on  tbe  relation  of 
Tom  Brown,  against  John  McQuade  and  oth- 
ers, as  directors  of  School  District  No.  68  of 
King  county,  and  another.  From  a  Judgment 
for  defendants,  relator  appeals.    Reversed. 

Horace  A.  Wilson,  (or  appellant.  Fred  H. 
Peterson,  for  respondents. 

FUUjERTON,  J.  This  Is  a  proceeding  in 
mandamus,  instituted  by  tbe  appellant,  to 
compel  the  respondents,  who  are  officers  of 
School  District  No.  68,  to  Issue  to  him  a  war- 
rant for  $100,  which  he  claims  to  be  due  bim 
jis  part  of  his  salary  for  teaching  in  the  pub- 
lic school  of  District  No.  68  during  the  school 
year  of  1902  and  1908.  In  his  application 
for  the  writ,  the  appellant  alleged  that  on 
the  12th  day  of  July,  1902,  tbe  directors  of 
tbe  school  district  named  entered  into  a  con- 
tract with  him,  by  the  terms  of  which  he 
agreed  to  teach  in  the  public  schools  of  that 
district  for  a  period  of  10  months  at  a  salary 
of  $100  per  month,  payable  at  the  end  of 
each  school  month  out  of  the  funds  of  tbe 
school  district,  upon  a  warrant  drawn  by  the 
directors,  payable  by  tbe  county  treasurer. 
He  then  alleges  that  he  entered  upon  tbe 
performance  of  his  contract  at  tbe  time 
agreed  upon,  and  fully  and  faithfully  per- 
formed the  same  on  his  part;  that  the  re- 
spondents paid  the  salary  agreed  upon  for 
each  month  of  the  school  year  except  the 
month  of  June,  1903,  for  which  month  the 
directors,  unlawfully,  and  without  reason,  ex- 
cuse, or  Justification,  adopted  a  resolution 
withholding  the  warrant  for  his  salary,  and 
ever  since  have  refused  to  issue  such  war- 
rant, although  demand  had  been  made  upon 
them  therefor.  On  the  filing  of  this  applica- 
tion the  court  issued  an  alternative  writ  of 
mandate,  to  which  tbe  directors  made  return. 


and  subsequently  an  amended  retiim;  tbe 
latter  only  api>earlng  in  the  record  sent  to 
this  court.  In  this  return  it  is  admitted  that 
a  contract  was  entered  into  between  School 
District  No.  68  and  tbe  appellant,  by  which 
tbe  appellant  was  employed  to  teach  in  the 
public  school  of  that  district,  but  deny  that 
such  a  contract  was  made  as  the  appellant 
sets  out.  On  the  contrary,  they  allege  that 
the  appellant  was  employed  to  teach  in  both 
School  District  No.  68  and  the  Union  High 
School,  composed  of  districts  numbered  08, 
4,  and  20,  and  that  he  was  to  receive  tbe 
sum  of  $80  per  month  for  his  services  to 
District  68,  and  $20  for  his  services  In  tbe 
high  school,  all  of  which  was  to  be  paid  by 
District  68.  Further,  it  was  alleged  that  the 
api)ellant  did  not  faithfully  comply  with  bis 
contract,  lu  that  be  did  not  issue  and  de- 
liver to  graduating  pupils  a  diploma,  as  tbe 
rules  and  regulations  governing  tbe  conduct 
of  tbe  schools  required;  also  that  be  bad 
taken  and  appropriated  to  his  own  use  cer- 
tain property  of  the  district,  of  the  value 
of  $14,  which  he  had  not  accounted  for;  and 
that  subsequent  to  the  institution  of  tbe  pro- 
ceedings he  had  received  from  tbe  Union 
High  School  $200,  which,  together  with  tbe 
amount  paid  him  by  District  68,  made  $100 
more  than  he  was  entitled  to  for  bis  services 
under  the  contract.  Tbe  prayer  was  that  a 
peremptory  writ  be  denied,  and  that  the  re- 
spondents be  permitted  to  go  hence  without 
day. 

After  the  filing  of  the  amended  return,  a 
trial  of  the  Issues  was  entered  upon,  at  which 
the  appellant  offered  himself  and  one  W.  E. 
Holland  as  witnesses;  their  evidence  tend- 
ing to  support  the  right  of  the  appellant  to 
the  relief  demanded  by  him.  Tbe  court, 
however,  after  tbe  appellant  had  testified, 
and  in  the  course  of  tbe  examination  of  Mr. 
Holland,  on  motion  of  the  respondents,  dis- 
missed the  proceedings  on  the  ground  that 
it  was  not  a  case  in  which  mandamus  would 
lie;  remarking,  while  giving  the  reasons  for 
his  conclusion,  that.  If  the  rule  were  other- 
wise, be  did  not  think  tbe  evidence  offered 
made  a  case  entitling  tbe  appellant  to  a  writ. 

On  both  questions,  we  think  the  learned 
trial  Judge  was  in  error.  By  virtue  of  the 
statute  tbe  writ  of  mandamus  may  Issue  to 
any  Inferior  tribunal,  board,  or  person,  to 
compel  the  performance  of  an  act  which 
tbe  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust,  or  station;  and  clearly 
it  was  the  duty  of  this  school  board  to  draw 
a  warrant  for  the  appellant's  salary  as  a 
teacher,  if  any  such  salary  was  due  him.  As 
his  contract  with  the  district  provided  that 
he  was  to  be  paid  by  a  warrant  drawn  by 
the  school  board  on  tbe  cbunty  treasurer,  in 
no  other  way  was  be  entitled  to  receive  pay- 
ment for  his  services;  and,  unless  he  can 
force  the  board  to  act,  It  Is  difficult  to  see 
bow  be  is  going  to  get  paid  at  all.  An  action 
at  law  against  the  district  will  not  furulsh 
bim  relief.     Tbe  most  he  could  obtain  by 
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such  an  action  would  be  a  Jndgment  against 
tbe  district,  wbicb  would  entitle  liim  to  a 
warrant  drawn  by  the  directors  on  the  coun- 
ty treasurer.  He  could  not  obtain  a  Judg- 
ment which  could  be  collected  by  execution. 
If  the  Judgment  was  not  paid  voluntarily— If 
the  directors  still  refused  to  act  of  their  own 
volition — he  would  yet  have  to  resort  to  man- 
damus to  secure  Ills  rights. 

It  would  seem,  therefore,  that  In  reason 
the  claimant  could  resort  to  the  remedy  of 
mandamus  in  the  first  instance.  But  it  is 
said  that  the  remedy  of  mandamus  is  only 
applied  where  the  right  to  the  thing  sought 
Is  clear,  that  it  is  not  a  procedure  to  deter- 
mine disputed  claims,  and  that  here  the  di- 
rectors disputed  the  right  of  the  appellant  to 
the  amount  claimed  by  him  to  be  due  as 
salary.  But  however  effective  this  conten- 
tion might  have  been  when  applied  to  the 
writ  as  anciently  administered,  it  has  no 
application  to  a  writ  denominated  mandamus 
by  the  Code.  Formerly  maudamus  was  re- 
garded as  a  prerogative  writ,  issued,  not  as 
of  right,  but  at  the  pleasure  of  the  sovereign 
or  state,  in  his  or  Its  name,  as  an  attribute 
of  sovereignty;  but  with  us  the  writ  is  not 
In  any  sense  a  prer<^ative  writ,  or  a  writ  to 
be  issued  at  the  discretion  of  the  court.  It 
is  a  procedure  under  the  Code,  and  any  per- 
son who  has  a  cause  that  calls  for  its  invo- 
cation has  the  same  right  to  sue  out  the  writ 
as  he  has  to  commence  a  civil  action  to  re- 
dress a  private  wrong.  As  we  said  in  State 
ex  rel.  Race  v.  Cranney,  30  Wash.  594,  71 
Pac.  50,  a  proceeding  in  mandamus  "la  a 
Judicial  investigation,  the  object  of  which  is 
the  determination  of  civil  rights,  the  same  as 
in  ordinary  proceeding — not  only  the  deter- 
niinntion  of  rights,  but  their  determination 
in  such  a  way  as  to  culminate  in  an  effective 
Judgment."  In  our  practice  mandamus  is 
nothing  more  than  one  of  the  forms  of  proce- 
dure provided  for  the  enforcement  of  rights 
and  the  redress  of  wrongs.  The  procedure 
has  in  it  all  the  elements  of  a  civil  action. 
The  facts  stated  in  the  affidavit  for  the  writ 
may  be  controverted  by  a  return,  raising 
both  questions  of  law  and  fact.  The  return 
likewise  may  be  controverted,  and  a  trial 
had  on  the  issues  of  fact  thus  raised,  either 
before  the  court,  a  Jury,  or  a  referee,  as  the 
court  may  order.  Judgment  can  be  entered 
on  the  verdict  or  findings  not  only  directing 
the  issuance  of  a  peremptory  mandate,  but 
for  damages  and  costs,  on  which  execution 
may  issue.  In  other  words,  the  statute  has 
been  so  framed  as  to  alTord  complete  relief  in 
all  cases  falling  within  its  scope  and  purport, 
whether  these  be  cases  of  willful  violations 
of  recognized  rights,  or  denials,  made  in  good 
faith,  that  the  rights  contended  for  exist 
The  right  to  sue  out  the  writ  is  not  made  to 
depend  on  the  character  of  the  dispute,  but 
on  what  answer  is  given  to  the  qucBtion, 
can  the  ordinary  course  of  law  aflford  a  plain, 
speedy,  and  adequate  remedy?  If  the  ordi- 
nary course  of  law  will  furnish  such  a  rem- 


edy, the  writ  will  not  issue;  otherK-lse  It  will. 
It  was  to  avoid  circuity  of  action,  thus  doing 
away  with  the  necessity  of  resorting  to  more 
than  one  proceeding  for  the  enforcement  of  a 
right,  that  the  law  was  framed. 

This  court  has  many  times  recognized  tb& 
differences  between  the  modern  and  the  an- 
cient writ,  and  has  repeatedly  upheld  the 
remedy  in  cases  where  formerly  it  would 
have  been  denied.  The  case  of  State  ex  rel. 
Race  V.  Cranney,  above  cited,  is  an  illus- 
trative case.  There  it  was  held  a  proper  pro- 
ceeding to  test  the  question  whether  a  re- 
demption from  a  tax  sale  had  been  properly 
allowed  by  the  county  treasurer — a  proceed- 
ing Involving  questions  of  both  law  and 
fact  In  Cloud  v.  Town  of  Sumas,  9  Wash.. 
389,  3T  Pac.  303,  it  was  held  that  manda- 
mus was  the  only  proceeding  in  which  the 
question  of  the  legality  of  a  city  warrant 
could  be  tried.  To  the  same  effect  is  Al>er- 
nethy  v.  Town  of  Medical  Lake,  9  Wash. 
112,  37  Pac.  306.  In  State  ex  rel.  Achey 
V.  Creech,  18  Wash.  186,  51  Pac.  3C3,  it  was 
held  the  proper  remedy  to  compel  a  sheriff, 
who  had  levied  upon  community  property,, 
to  set  aside  that  part  which  is  exempt  from 
execution;  and  in  Achey  v.  Creech,  21  Wash. 
319,  58  Pac.  208,  it  was  held  that  the  man- 
damus proceeding,  inasmuch  as  damages  for- 
a  wrongful  levy  could  have  recovered  there- 
in, operated  as  a  bar  to  a  subsequent  action 
for  such  damages.  In  Bacon  v.  Tacoma,  19- 
Wash.  074,  54  Pac.  009,  it  was  held  that  man- 
damus was  the  only  remedy  that  would  lie 
to  compel  the  payment  of  a  city  warrant 
even  though  the  liability  of  the  city  thereon 
was  disputed  on  the  ground  that  the  war- 
rants were  forgeries,  since  the  statute  gov- 
erning the  proceeding  in  mandamus  permit- 
ted the  trial  of  disputed  questions  of  fact. 
In  that  case,  after  reviewing  other  cases,  it 
was  said:  "And  so  it  may  be  said  here  that 
if  the  plaintiff  should  maintain  this  action 
and  recover  Judgment  against  the  city,  all 
he  would  get  in  satisfaction  of  his  Judg- 
ment would  be  other  warrants,  stich  as  he- 
now  has.  And  it  is  therefore  apiMtrent  that 
not  only  this,  but  any  other  action  of  like 
character,  would  be  entirely  futile."  That 
case  is  specially  In  point  in  the  case  at  bar- 
on the  question  of  the  adequacy  of  the  re- 
lief; there,  as  here,  a  Judgment  such  as 
could  be  obtained  in  a  civil  action  at  law 
affording  only  a  partial  relief.  And  in  State 
ex  rel.  Dudley  v.  Daggett  28  Wash.  1,  68 
Pac.  340.  it  was  held  that  mandamus  was 
the  proper  remedy  to  compel  the  certification 
of  a  pay  roll  for  the  salary  of  a  public  offi- 
cer, notwithstanding  the  right  to  the  office 
was  involved,  and  certification  had  been  re- 
fused because  the  right  of  the  claimant  to 
the  office  was  in  dispute.  Other  cases  from 
this  court  bearing  more  or  less  strongly  upon 
the  question  are  the  following:  State  ex  rek 
King  V.  Trimbeil,  12  Wash.  440,  41  Pac.  183  ^. 
State  ex  rel.  Starrett  t.  James,  14  Wash.  82, 
44  Pac.  110;   State  ex  rel.  Sheehan  t.  Head- 
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le«,  17  Wash.  637,  50  Pac.  493;  State  «  rel. 
"Weinberg  t.  Paclflc  B.  &  M.  Co.,  21  Wash. 
451,  88  Pac.  584,  47  L.  K.  A.  208;  State  ex 
rel.  Robs  v.  Headlee,  22  Wash.  126,  60  Pac. 
126;  State  ex  rel.  Cann  y.  Moore,  23  Wasb. 
115.  62  Pac.  441;  Quaker  City  Nat.  Bank  v. 
Tacoma,  27  Wash.  259,  67  Pac.  710;  State 
ex  rel.  Hill  v.  Gardener,  82  Wasb.  552,  78 
Pac.  600,  98  Am.  St.  Rep.  858;  State  ex  rel. 
Evers  v.  Byrne,  32  Wash.  264,  73  Pac.  394; 
State  ex  rel.  Bussell  t.  Callvert,  33  Wasb. 
380,  74  Pac.  573.  These  cases,  as  we  say, 
may  be  more  or  less  of  a  departure  from  the 
'writ  as  early  administered,  but  they  fall 
clearly  within  the  statutory  proceeding,  and 
furnish  abundant  Justitlcatlon  for  its  exercise 
In  the  case  at  bar. 

On  the  question  of  the  sufHclency  of  the 
evidence,  we  think  the  appellant's  testimony 
made  a  prima  facie  case,  on  which  be  should 
have  been  awarded  relief,  if  it  was  not  over- 
come by  evidence  to  a  contrary  effect.  From 
the  language  of  the  trial  Judge,  It  would 
seem  that  he  thought  the  appellant's  contract 
illegal,  but  we  find  nothing  upon  which  to 
base  such  a  conclusion.  The  testimony  was 
to  the  effect  that  the  graded  school  of  Dis- 
trict 68,  and  the  Union  High  School,  compos- 
ed of  districts  4,  20.  and  68,  were  held  in  the 
same  building;  that  the  appellant  was  em- 
ployed to  superintend  both  schools,  a  part  of 
his  duty  being  to  teach  in  both;  that  for  his 
services  he  was  to  receive  $100  per  month 
irom  District  68,  and  $20  per  month  from  the 
I'nlon  High  School.  Surely  there  was  noth- 
ing in  this  on  which  to  conclude  that  the  con- 
tract was  illegal. 

There  was  no  reply  filed  controverting  the 
facts  set  out  in  the  return.  The  respondents 
new  claim  that  their  retin-n  must  be  taken 
as  true,  and  that,  inasmuch  as  they  pleaded 
facts  which,  if  true,  would  defeat  a  re- 
covery, the  judgment  was  right,  in  any  event, 
and  must  be  afflrme<l.  To  this  there  are 
several  answers,  only  one  of  which,  however. 
Is  necessary  to  be  noticed.  No  reply  Is  pro- 
vided for  or  contemplated  in  the  procedure. 
On  the  contrary.  It  is  expressly  provided  that 
the  applicant  is  not  precluded  by  the  answer 
from  any  valid  objection  to  its  sufficiency, 
nor  from  countervailing  it  by  proofs  on  the 
trial,  either  by  direct  denial  or  by  way  of 
avoidance.  That  no  reply  was  contemplated 
will  appear  less  strange  when  it  Is  remem- 
bered that  our  act  is  a  literal  transcription 
of  the  Qillfomla  law  on  the  same  subject, 
and  in  that  state  replies  are  not  a  part  of 
the  pleadings,  even  in  civil  actions ;  new  mat- 
ter and  counterclaims  In  the  answer  being 
deemed  denied,  as  new  matter  and  counter- 
claims set  out  Jn  replies  are  deemed  denied 
in  this  state. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

MOTjNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, J.T.,  concur. 
79  P.— 14 


KNAPP  V.  ORDER  OP  PENDO. 

(Supreme  Court  of  Washington.      Jan.   18, 

1005.) 

TBTAL  BY  JUBT— DISCRETION  OF  COURT— SUP- 
PLEMENTAL COMPLAINT  — EXAMINATION  Of 
WriNESS— ADMISSION  OP  EVIDENCE— EXCLtl  • 
BION  OF  EVIDENCE— LIPK  INSUBANCE— CONDI- 
TION   OF   POLICY— SUICIDE. 

1.  Though  a  jury  is  not  demanded  and  the 
jury  fee  paid  before  the  case  Is  called  to  be  set 
for  trial,  as  provid«yl  by  Ijawg  1003,  p.  50,  c.  43. 
it  is  within  the  discretion  of  the  court  to  grant 
a  jury  afl<>r  that  time,  or  to  submit  the  issues  to 
a  jury  of  its  own  motion. 

2.  Where  the  contract  sued  on  provides  for 
payments  in  monthly  installments,  a  supple- 
mental com))laint  may  be  filed  to  cover  install- 
mentij  nccruing  after  the  action  was  commenced. 

3.  Where  the  answer  to  an  interrogatory  is 
not  sufficiently  explicit,  the  remedy  is  by  motion 
for  a  more  explicit  answer,  rather  than  by  mo- 
tion to  dismiss. 

4.  It  is  within  the  discretion  of  the  court  to 
reopen  a  case  to  admit  further  proof. 

5.  A  judgment  will  not  be  reversed  for  the 
admission  of  irrelevant  evidence,  where  no  prej- 
udice resulted. 

C.  In  an  action  on  a  membership  certificate  of 
a  benefit  association  plaintiff  need  not  prove 
that  the  statements  in  the  application  for  mem- 
bership were  true,  it  being  a  matter  of  defense 
if  they  were  false. 

7.  Testimony  admitted  without  objection  will 
not  be  reviewed. 

8.  The  exclusion  of  evidence  to  prove  a  fact 
admitted  is  not  error. 

9.  A  judgment  will  not  be  reversed  because 
testimony  proper  for  rebuttal  was  brought  out 
en  cross-examination. 

10.  The  refusal  to  adjourn  a  trial  to  allow  a 

f)arty  to  obtain  and  produce  a  paper  in  evidence 
s  within  the  discretion  of  the  court. 

11.  Where  the  reasoning  faculties  of  insured 
are  so  impaired  that  he  does  not  understand  the 
consequences  of  the  act  he  is  about  to  commit 
when  taking  his  own  life,  or  if  he  is  Impelled 
thereto  by  an  insane  impulse  which  he  ha-*  not 
the  power  to  resist,  such  death  is  not  suicide 
within  the  provisions  of  a  benefit  certificate 
making  it  void  if  death  is  so  caused. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  a  Rice,  Judge. 

Action  by  Jennie  M.  Knapp  against  the 
Order  of  Pendo,  a  mutual  benefit  association, 
on  a  certificate  of  membership.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Reynolds  &  Stewart,  for  appellant.  Gov- 
nor  Teats  and  J.  R.  Buxton,  for  respondent 

RUDKIN,  J.  On  the  17th  day  of  April. 
1902,  the  defendant,  a  mutual  benefit  asso- 
ciation, organized  and  existing  under  the 
laws  of  the  state  of  California,  with  branch- 
es, known  as  "lodges"  or  "councils,"  In  the 
state  of  Washington,  Issued  and  delivered 
to  David  Knapp,  since  deceased,  a  certifi- 
cate of  membership  in  the  relief  fund  of 
said  order,  payable  to  plaintiff  herein,  as 
widow  of  said  deceased,  conditioned,  among 
other  things,  for  the  payment  of  a  funeral 
benefit  of  ?75  and  a  further  monthly  pen- 
sion of  |20  per  month  for  a  period  of  10 
years  In  the  event  of  the  death  of  said  mem- 

f  U.  Sm  Inaurance.  voL  2t,  Cent  Dig.  {!  IISS,  U8S. 
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ber.  Said  certificate  was  Issued  upon  the 
express  condition  that  the  statements  made 
by  the  applicant  In  his  application  for  such 
certificate  of  membership  were  true.  The 
constitution  and  by-laws  of  the  order,  which 
were  made  a  part  of  the  certificate,  further 
provide  "that,  In  the  event  of  the  death  of 
any  member  by  suicide  during  the  first  year 
of  membership,  his  or  her  beneficiary  shall 
not  be  entitled  to  recover  any  benefits  what- 
ever." The  complaint  was  the  usual  form 
in  such  cases.  The  answer,  in  addition  to 
the  denials,  alleged  affirmatively  that  the 
deceased  in  his  application  for  membership 
stated  that  he  had  never  been  addicted  to 
the  excessive  use  of  malt  or  alcoholic  stimu- 
lants, which  statement  was  false  and  un- 
true; and,  second,  that  the  deceased  came 
to  his  death  within  one  year  from  the  is- 
suance of  the  certificate,  and  that  his  death 
was  caused  by  his  own  voluntary,  willful, 
and  unlawful  act.  The  reply  dented  the 
affirmative  parts  of  the  answer,  and  alleged 
that.  If  the  death  of  the  said  Knapp  was 
caused  by  his  own  act,  such  act  was  not 
voluntary  or  willful,  but  was  the  result  of 
Insanity  and  mental  derangement.  A  ver- 
dict was  rendered  for  plaintiff  on  the  trial, 
and  from  the  Judgment  entered  thereon  this 
appeal  is  talcen.  We  will  now  briefly  con- 
sider the  numerous  errors  assigned. 

1.  That  the  court  erred  in  awarding  the 
plaintiff  a  jury  trial,  for  the  reason  that  a 
demand  therefor  was  not  made  and  the  jury 
fee  paid  at  the  time  the  case  was  called  to 
be  set  for  trial,  as  required  by  the  act  of 
March  6,  1903  (Laws  1903,  p.  50,  c.  43).  It 
Is  within  the  discretion  of  the  trial  court  to 
permit  a  demand  for  a  jury  to  be  made  after 
the  case  is  called  to  be  set  for  trial,  or  to 
submit  the  Issues  of  fact  in  a  case  to  a  jury 
of  its  own  motion,  and  no  error  can  be  pred- 
icated upon  its  ruling  In  that  regard. 

2.  That  the  court  erred  in  allowing  the 
filing  of  a  supplemental  complaint.  The  ac- 
tion was  not  brought  on  for  trial  for  about 
a  year  after  its  commencement.  The  court 
allowed  a  supplemental  complaint  to  be  filed, 
including  the  monthly  installments  which  ac- 
crued after  the  commencement  of  the  orig- 
inal action.  The  right  to  recover  these  in- 
stallments followed  the  right  of  recovery  in 
the  main  action  as  a  matter  of  course,  and 
the  filing  of  the  supplemental  complaint  was 
properly  allowed. 

3.  That  the  court  erred  In  refusing  to 
strike  the  complaint  and  dismiss  the  action 
for  the  refusal  of  plaintiff  to  answer  certain 
interrogatories  propounded  to  her.  The 
plaintiff  objected  to  interrogatory  No.  9,  for 
the  reason  that  the  same  was  immaterial 
and  Irrelevant.  As  soon  as  this  objection 
was  disposed  of  by  the  court,  the  interroga* 
tory  was  answered.  This  was  a  sufficient 
compliance  with  the  statute.  Interrogatory 
No.  11  was  answered,  and,  if  the  answer 
was  not  sufficiently  full  and  explicit,  the  rem- 
edy was  by  motion  to  requU^  a  more  specific 


answer,  and  not  by  motion  to  dismiss.    The 
motion  to  dismiss  was  properly  overruled. 

4.  The  fourth  and  fifth  assignments  re- 
late to  the  refusal  of  the  court  to  grant 
the  motion  for  a  nonsuit  when  first  inter- 
posed, and  in  reopening  the  case  to  admit 
further  proof  on  the  part  of  the  plaintiff. 
This  is  a  common  practice,  and  was  clearly 
within  the  discretion  of  the  trial  court. 

5.  That  the  court  erred  in  admitting  in 
evidence  a  copy  of  a  written  demand  for 
blanks  upon  which  to  submit  proof  of  death. 
In  support  of  this  assignment  the  appellant 
claims  that  the  local  lodge  was  under  no 
obligation  to  furnish  these  blanks.  This 
seems  to  be  true,  but  it  Is  equally  true  that 
the  plaintiff  was  under  no  obligation  to  fur- 
nish proof  of  her  claim.  This  duty  is  im- 
posed upon  the  secretary  of  the  local  lodge. 
The  offer  was  wholly  irrelevant,  and  no 
prejudice  or  injury  resulted  therefrom. 

6.  That  the  court  erred  in  overruling  the 
motion  for  nonsuit.  It  was  not  incumbent 
upon  the  plaintiff  to  prove  that  the  state- 
ments contained  in  the  application  for  mem- 
bership were  true.  If  false,  this  was  mat- 
ter of  defense.  There  was  evidence  that  all 
dues  had  been  paid.  The  duty  of  presenting 
the  claim  to  the  supreme  secretary  was  Im- 
posed upon  the  secretary  of  the  local  lodge, 
and  not  upon  the  plaintiff;  and  we  think 
it  sufficiently  appears  that  all  remedies 
within  the  order  had  been  exhausted,  and 
that  further  appeal  to  the  order  would  be 
useless,  if  these  were  material  facts.  There 
was  no  merit  in  the  motion,  and  the  same 
was  properly  denied. 

7.  No  sutBcient  objection  was  made  to 
the  testimony  referred  to  in  the  eighth  as- 
signment, and  tUs  court  will  'not  consider  it. 

8.  The  verdict  of  the  coroner's  jury,  If  ad- 
mitted, could  only  prove  that  the  deceased 
came  to  his  death  by  bis  own  hand,  and 
this  was  an  admitted  fact  in  the  case. 

9.  The  witness  Rosa  Carver,  on  her  direct 
examination,  was  not  interrogated  as  to  the 
sanity  of  the  deceased,  or  upon  any  subject 
connected  therewith.  The  question  asked 
her  on  cross-examination  as  to  the  sanity  of 
the  deceased  and  as  to  his  actions  and  con- 
duct was  not  proper  cross-examination,  and 
the  objection  should  have  been  sustained  up- 
on that  ground.  But,  inasmuch  as  the  wit- 
ness might  have  given  the  same  testimony 
in  rebuttal,  the  ruling  is  not  of  sufficient 
moment  to  warrant  a  reversal  of  the  judg- 
ment. 

10.  The  application  for  a  continuance  in 
the  midst  of  the  trial,  to  enable  the  defense 
to  obtain  and  produce  the  original  applica- 
tion, was  addressed  to  the  sound  discretion 
of  the  trial  court  and  no  abuse  is  shown. 

11.  The  first  and  fourth  instructions  given 
by  the  court  of  its  own  motion,  and  the  third 
and  fourth  given  at  the  request  of  the  plain- 
tiff, each  of  which  was  excepted  to  by  the 
defendant,  state  the  law  correctly,  and  it 
would  serve  no  useful  purjmse  to  set  ttiem 
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out  at  length  In  this  opinion.  Th«  oJntb  In- 
struction was  properly  refused,  as  it  waa 
not  the  duty  of  the  piutntiCF  to  file  tier  claim 
witbi  the  supreme  secretary  of  the  order  for 
the  reasons  already  stated. 

The  second  instruction  given  by  the  court 
nud  the  sixth,  seventh,  and  eightii.  instruc- 
tions requested  by  the  defendant  bore  upon 
tile  question  of  suicide  and  insanity.  Upon 
this  question  the  court  instructed  the  Jury  as 
follows:  "If  the  assured,  being  in  the  pos- 
Kossion  of  his  ordinary  reasoning  faculties, 
from  anger,  pride,  Jealousy,  or  desire  to  es- 
cape from  the  ills  of  life  Intentionally  takes 
his  own  life,  the  proviso  attaches,  and  there 
can  be  no  recovery.  If  the  death  is  caused 
by  the  voluntary  act  of  the  assured,  he  linow- 
ing  and  intending  that  his  death  shall  be 
the  result  of  his  act,  but  when  his  reasoning 
faculties  are  so  far  impaired  that  he  is  not 
able  to  understand  the  moral  character,  the 
general  nature,  consequences,  and  effect  of 
the  act  he  is  about  to  commit,  or  when  he 
is  impelled  thereto  by  an  insane  impulse 
which  he  has  not  the  power  to  resist,  such 
death  is  not  within  the  contemplation  of  the 
parties  to  the  contract,  and  the  defendant  Is 
linble."  The  above  instruction  is  in  the  lan- 
guage of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Hut  Life  Ins.  Co.  v. 
Terry,  15  Wall.  580,  21  L.  Ed.  236,  and  meets 
with  the  approval  of  this  court.  See,  also, 
Biackstone  v.  Standard  Life  &  Accident  Ins. 
Co.  (Mich.)  42  N.  W.  156.  3  L.  R.  A.  486, 
and  cases  there  cited.  There  was  no  error 
in  the  giving  or  refusing  of  instructions. 

The  other  assignments  are  not  well  taken, 
and  deserve  no  special  comment. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  l>elow  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTOX,  DUN- 
BAR, and  HADLEY,  JJ.,  concur. 


YOUNG  V.  O'BRIEN. 

(Supreme   Court   of   Washington.      Jan.    IT, 

1905.) 

INJURIES  TO  EMPtOrfiS  —  INSTBUCnOSS— FEL- 
LOW BEBVANT — SCOPE  OF  EMPLOYMENT — IN- 
SPECTION—ASSUMPTION OF  RISK— ADMISSION 
OF  EVIDENCE- EXCESSIVE  DAMAGES. 

1.  In  an  action  for  injuries  to  an  employf, 
evidence  held  insufficient  on  which  to  base  an 
inrtructioD  as  to  the  effect  of  negligence  by  a 
fellow  servant. 

2.  Though  a  requested  instruction  may  con- 
tain a  correct  stnteraent  of  the  law,  it  is  propfir 
to  refuse  it  where  there  is  no  evidence  befo« 
the  jury  on  the  subject. 

3.  In  an  action  for  injuries  to  an  employ^, 
where  the  evidence  shows  that  plaintiff  at  the 
time  of  the  injury  was  acting  within  the  scope 
of  his  employment,  it  was  proper  to  refuse  an 
instruction  that  plaintiff  could  not  recover  if 
bis  position  when  injured  was  unautliorized. 

4.  An  instruction  in  an  action  for  injuries  to 
an  employ^  that  it  is  the  duty  of  the  employer 
to  inspect  machinery  provided  for  the  employe, 
and  that  such  duty  is  "to  inspect  in  a  reasonable 
way,''  and  "to  exercise  reasonable  care  to  as- 
certain whether  or  not  the  machinery  used  is 


in  a  reasonably  safe  condition,"  is  not  subject 
to  the  objection  that  the  jury  could  infer  negli- 
gence from  the  mere  fact  of  an  accident. 

5.  An  employe  assumes  the  risk  of  snch  de- 
facts  in  machinery  he  is  operating  as  are  knowu 
to  him,  and  the  significance  of  which  be  appre- 
ciates. 

«!.  lOvldence  admitted  without  objection  is  not 
reviewable. 

7.  Where  the  evidence  shows  that  plaintiff's 
foot  was  severely  injured,  and  that  the  injury 
may  be  troublesome  for  a  long  time,  and  that  lie 
is  a  carpenter,  and  that  the  injury  may  mate- 
rialiy  decrease  his  earning  capacity,  a  verdict 
for  $1,350  is  not  excessive. 

Appeal  from  Superior  Court,  King  0)unty; 
R.  B.  Albertson,  Judge. 

Action  for  personal  injuries  by  Wiley  H. 
Young  against  Terance  O'Brien.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Piles,  Donworth  &  Howe,  and  John  P. 
Hartman,  for  appellant.  Tucker  &  Hyland 
and  J.  W.  McBuruey,  for  respondent 

HADLEY,  3.  This  action  was  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  received  by  respondent, 
the  elevator  boy  who  operated  the  passen- 
ger elevator  for  the  Sullivan  Building,  in  the 
city  of  Seattle.  The  Injuries  were  received 
through  the  falling  of  the  elevator.  The 
api^ellant  had  the  exclusive  charge  and  man- 
agement of  the  building,  including  the  ele- 
vator. Respondent  charges  that  appellant 
negligently  permitted  the  elevator  to  be  and 
remain  in  a  defective  and  unsafe  condition, 
which  fact  was  unknown  to  respondent,  and 
that  by  reason  of  such  negligence  he  was  in- 
jured. The  appellant  pleads  assumption  of 
the  risk  and  contributory  negligence  on  the 
part  of  respondent.  The  cause  was  tried 
before  the  court  and  a  Jury.  A  verdict  was 
returned  in  favor  of  respondent,  appellant 
moved  for  a  new  trial,  which  was  denied, 
and  Judgment  was  rendered  for  the  amount 
of  the  verdict  This  appeal  is  from  the  Judg- 
ment. 

It  is  assigned  that  the  court  erred  In  fail- 
ing to  instruct  the  Jury  as  requested  by  ap- 
pellant in  regard  to  negligence  of  the  fellow 
servant  This  contention  is  based  upon  the 
claim  that  there  was  sufficient  evidence  of 
negligence  on  the  part  of  the  Janitor  of  the 
building  to  warrant  the  submission  to  the 
Jury  of  the  question  of  negligence  of  a  fel- 
low servant.  The  evidence  shows  that  on 
the  day  of  the  accident  the  elevator  had  been 
closed  for  repairs.  No  attempt  to  operate 
it  bad  been  made  during  that  day  until  about 
the  time  of  the  accident  When  the  party 
who,  in  behalf  of  appellant,  superintended 
the  repairs,  bad  finished  his  work,  he  called 
for  respondent  to  take  charge  of  the  elevator. 
This  was  about  2  o'clock  p.  m.,  and  respond- 
ent had  been  waiting  about  the  building  to 
return  to  his  duties  as  soon  as  the  repairs 
were  completed.  At  the  moment  the  work 
was  completed  be  was  not  present  at  the  ele- 

f  7.  See  Damages,  voL  IS,  Cent.  Dig.  {  338. 
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Tatar,  tet  wm  in  flie  Imndlni^  Not  seetaig 
blm  wben  he  was  called,  the  Janitor,  wbo 
was  also  accustomed  to  bandllng  the  ele- 
vator, was  requested  to  start  It  He  prepar- 
ed to  do  ao,  and  a  moment  later  respond- 
ent returned,  and  was  admitted  to  the  cage 
by  the  janitor.  The  latter  moTed  the  lever, 
and  the  elevator  became  at  once  seemlnglx 
unmanageable.  The  testimony  Is  to  the  ef- 
fect that  the  operating  mechanism  did  not 
respond  to  the  movements  of  the  lever,  and 
that  the  cage  ascended  and  descended  almost 
with  the  rapidity  of  a  shot  from  a  gun.  VbiM 
occurred  two  or  three  times,  when  It  struck 
with  great  force  at  the  top  of  the  building, 
and  then  fell  to  the  bottom  of  the  elevator 
tunnel.  There  was  testimony  to  the  effect 
that  If  the  lever  had  been  suddenly  thrown 
over,  without  allowing  the  air  to  pass  out 
slowly,  the  result  might  have  been  the  same 
as  what  occurred  at  the  time  of  this  acci- 
dent It  Is  therefore  arg^ued  that  the  prop- 
er method  was  to  move  the  lever  slowly  to 
one  side  until  the  air  had  passed  out  The 
conclusion  drawn  from  the  argument  is  that, 
since  the  elevator  performed  as  It  did,  its 
action  must  have  been  due  to  a  too  sudden 
movement  of  the  lever  by  the  Janitor,  who, 
it  is  claimed,  was  respondent's  fellow  serv- 
ant The  argument  is,  however,  a  mere 
speculative  one,  so  far  as  the  testimony  in 
the  case  Is  concerned.  There  was  no  testi- 
mony to  the  effect  that  the  lever  was  moved 
suddenly  or  far  over.  The  respondent  testi- 
fied as  follows:  "Q.  How  was  the  elevator 
door?  A.  It  was  not  quite  shut  It  was  a 
little  ajar.  And  I  came  around  the  corner, 
and.  Just  after  he  noticed  me,  I  wallced  up 
to  the  door,  and  he  opened  it  and  I  went  in- 
side, and  he  started  to  throw  the  lever  over, 
and  we  went  up  to  the  second  floor,  as  near 
as  I  can  remember."  The  Janitor  himself 
testified  as  follows:  "Q.  Mr.  Marten,  in  what 
manner  did  you  use  this  lever  when  you 
started  this  elevator  going  this  day?  A.  In 
the  first  place,  the  lever  was  tied  down  with 
a  piece  of  rope,  to  keep  it  from  working  up; 
and,  as  I  untied  the  lever,  the  lever  fiew 
over —  Before  I  had  hardly  a  chance  to  get 
hold  of  the  lever,  it  flew  over,  and  I  grabbed 
It  as  quick  as  possible,  and  she  began  dan- 
cing up  and  down,  as  I  told  you  before.  Q. 
To  what  extent  did  you  push  it  one  way  or 
the  other?  A.  Just  a  little  ways  over.  I 
always  did,  because  I  had  run  elevators  so 
many  times,  and  I  never  threw  it  right  over." 
The  foregoing  was  the  evidence  on  the  sub- 
ject, and  it  was  insufficient  to  raise  the  ques- 
tion of  neglect  on  the  part  of  the  Janitor  la 
the  movement  of  the  lever.  There  was  also 
testimony  to  the  further  effect  that,  when  the 
elevator  struck  the  beams  at  the  top  of  the 
building,  the  ropes  might  have  been  thrown 
off,  so  that  the  governor  and  safety  clutches 
would  not  work.  Such  testimony  was  In  the 
nature  of  a  mere  opinion  or  argument  that 
the  accident  might  have  so  happened.  Orant- 
Ing  for  the  moment  that  It  did  so  happen. 


the  value  of  the  testtmooy  miut  be  based  up- 
on the  theory  tliat  the  janitor  had  been  pre- 
viously neglectful  in  the  manner  of  handling 
the  lever.  There  was,  however,  no  testimony 
that  the  ropes  were  thrown  otC.  The  two 
men  who  cleared  away  the  wreck  and  start- 
ed the  elevator  after  the  accident  testified 
at  the  trial.  If  the  roiiea  bad  been  thrown 
off,  it  may  reasonably  be  supposed  that  they 
would  have  discovered  it,  but  they  did  not 
■o  testify.  There  was  therefore  no  tangible 
evidence  of  neglect  on  the  part  of  the  fel- 
low servant  to  be  submitted  to  the  Jury.  An 
Instruction  upon  that  subject  would  have 
left  the  Jury  to  speculate  thereon  without 
evidence.  Although  a  requested  instruction 
may  contain  a  correct  statement  of  the  law, 
it  la  not  error  to  refuse  it  when  there  is 
no  evidence  before  the  Jury  on  the  particular 
subject  Woo  Dan  v.  Seattle  Electric  By., 
etc,  Co.,  5  Wash.  466,  32  Pac.  103;  Einseidler 
V.  Whitman  County,  22  Wash.  388,  60  Pac. 
1122;  Smith  v.  SeatUe.  S3  Wash.  481,  74  Pac. 
674. 

It  is  also  urged  as  error  that  the  court  refus- 
ed to  Instruct  the  Jury,  as  requested,  that  if  the 
respondent  at  the  time  of  the  accident  was 
outside  the  scope  of  his  employment,  and  if 
his  position  in  the  elevator  was  at  the  time 
unauthorized  by  appellant;  he  could  not  re- 
cover. We  think  there  was  no  evidence  ui^ 
on  which  to  base  such  an  instruction.  As 
already  stated,  the  respondent  was  In  waiting 
to  take  charge  of  the  operation  of  the  ele- 
vator the  moment  the  repairs  were  complet* 
ed.  The  evidence  further  shows  conclusive- 
ly that  he  had  done  this  upon  many  occa- 
sions before  when  the  elevator  was  out  of 
repair,  and  that  appellant  expected  him  to 
be  in  readiness  to  resume  his  duties  as  soon 
as  the  machine  was  ready  for  operation.  On 
this  particular  occasion,  appellant's  repre- 
sentative In  charge  of  the  repairs  called  for 
respondent  as  soon  as  be  was  ready  to  turn 
over  the  elevator  for  operation.  Inasmuch 
as  he  was  not  at  that  instant  present,  the 
Janitor  was  requested  to  take  charge  of  it 
and  start  It  The  mere  fact  that  respondent 
did  not  appear  in  the  elevator  until  a  few 
moments  later,  and  the  further  fact  that  be 
was  not  at  the  moment  of  his  appearing  re- 
quested to  enter  the  cage,  we  think,  cannot 
be  said  to  raise  any  question  as  to  his  re- 
moval at  that  time  from  the  scope  of  his  em- 
ployment He  was  at  his  proper  places  ready 
to  assume  the  duties  expected  of  him,  and 
to  which  he  had  been  called  a  moment  be- 
fore. In  any  event  however,  the  court  did 
Instruct  the  Jury  that  in  order  to  find  for 
the  plaintiff,  they  must  first  find  "that  be 
was  in  the  elevator  at  the  time  In  the  course 
of  his  employment"  If  there  had  been  any 
evidence  sufficient  to  raise  this  question,  the 
above  instruction  submitted  it  to  the  Jury. 
It  was  not  error  to  refuse  the  requested  to- 
struction. 

Error  Is  farther  assigned  upon  the  court's 
refusal  to  Instruct,  as  It  is  alleged  was  ro- 
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quested,  that,  If  the  safety  clutches  did  not 
work  at  the  time  of  the  accident,  such  fact 
•was  uot  proof  of  negligence,  unless  It  ap- 
peared that  an  Inspection  would  have  dis- 
closed the  reason  of  their  failure  to  operate. 
No  specific  Instruction  Is  designated  In  the 
hrief  under  this  assignment,  by  number  or 
otherwise,  and  we  find  no  one  among  the 
requested  Instructions  in  the  record  which  In 
express  terms  refers  to  the  idea  of  lack  of 
liability  in  the  event  an  Inspection  by  appel- 
lant would  not  have  revealed  any  defect  in 
the  clutching  devices.  While  the  court  did 
say  to  the  Jury  that  the  duty  is  upon  the 
employer  to  inspect  machinery  provided  for 
the  employ^  in  the  conduct  of  bis  employ- 
ment, yet  it  was  further  said  that  such  duty 
was  "to  Inspect  in  a  reasonable  way,"  and 
"to  exercise  reasonable  care  to  ascertain 
whether  or  not  the  machinery  used  is  In 
a  reasonably  safe  condition."  Thus  the  rule 
given  the  Jury  as  to  inspection  called  for 
only  reasonable  care,  and  they  could  not 
have  failed  to  understand  that  if  they  found 
such  reasonable  care  was  exercised,  and  if 
certain  defects  could  not  thereby  have  been 
discovered,  then  there  was  no  negligence  as 
to  such  defects.  We  think,  therefore,  it 
should  uot  be  said,  as  argued,  that  the  in- 
structions left  the  Jury  to  Infer  negligence 
from  the  mere  fact  that  an  accident  hap- 
pened. In  tills  connection  the  following  In- 
struction was  given:  "In  order  to  find  for 
the  plalntlCt,  therefore,  in  this  case,  gen- 
tlemen, you  must  be  able  to  ascertain  from 
the  evidence  that  the  defendants,  or  one  of 
them,  were  negligent  as  charged  In  the  com- 
plaint; and  you  must  be  able  to  find  from 
the  evidence  that  there  was  some  defect  In 
this  machinery,  as  charged  in  the  complaint, 
which  was  the  proximate  cause  of  the  In- 
juries the  plaintiff  sustained,  if  he  sustained 
such  Injuries.  If  you  should  find  that  there 
were  certain  defects  in  this  machinery,  that 
alone  would  not  be  sufficient,  unless  you 
should  find  from  the  evidence  that  the  in- 
juries sustained  by  the  plaintiff.  If  he  did 
sustain  any  injuries,  were  sustained  by  rea- 
son of  the  existence  of  that  particular  defect. 
Some  defective  machinery  might  have  been 
there  that  would  not  have  been  responsible 
for  the  accident  that  occurred,  but  you  must 
be  able  to  fix  as  the  cause  of  this  accident 
that  It  resulted  from  some  defect  In  that 
machinery."  Thus  it  was  made  clear  to  the 
Jury  that  they  could  not  infer  that  the  ma- 
chinery was  defective  from  the  mere  fact 
that  the  accident  occurred,  but  that  they 
must  find  from  the  evidence  that  there  w-as 
some  defect,  and  tliat  it  was  the  proximate 
cause  of  respondent's  injuries. 

It  Is  next  urged  that  the  court  erred  in  its 
Instructions  on  the  subject  of  assumption 
of  risk.  It  is  alleged  that  the  Instructions 
were  to  the  effect  that  the  servant  assumes 
the  risk  of  such  dangers  only  as  are  known 
to  him  at  the  time  he  enters  the  employ- 


ment of  the  master.  We  fall  to  find  any 
Instruction  which  seems  to  be  susceptible  of 
the  limited  interpretation  urged.  The  court 
plainly  told  the  Jury,  in  effect,  that  an  em- 
ploy6  assumes  the  risk  of  such  defects  as 
are  known  to  him,  and  the  significance  of 
which  be  appreciates;  that,  by  reason  of  the 
defect  of  which  he  has  knowledge,  he  must, 
as  a  reasonable  man,  know  that  a  danger 
will  result  to  him.  We  think  the  Instruc- 
tions given  upon  this  subject  were  not  er- 
roneous. 

It  Is  next  complained  that  the  court  should 
have  given  appellant's  requested  Instruction 
No.  14,  which  was  to  the  effect  that  the  evi- 
dence as  to  negligence  must  be  definite,  and. 
If  the  testimony  is  uncertain  In  this  respect, 
or  shows  that  any  one  of  different  things 
might  have  brought  about  the  Injury,  it  is 
not  the  province  of  the  Jury  to  guess  between 
the  different  causes,  but  they  must  find  neg- 
ligence from  some  specific  individual  show- 
ing. We  think  this  ground  was  fully  cov- 
ered by  the  Instruction  hereinbefore  quoted, 
and  it  was  not  error  to  refuse  a  further  In- 
struction embracing  the  same  subject 

It  is  alleged  that  the  court  erred  in  al- 
lowing a  witness  for  respondent  to  testify, 
over  objection,  concerning  the  custom  in  re- 
gard to  testing  elevators  at  the  time  they 
are  Installed.  The  court  did  not  permit  the 
witness  to  testify  as  to  the  custom,  but  ex- 
pressly declined  to  do  so.  He  was  permit- 
ted, as  an  expert,  to  testify  as  to  what  is 
necessary  to  be  done  in  the  Installation  of 
elevators.  The  witness  did  testify  that  the 
safety  appliances  of  this  particular  eleva- 
tor were  never  tested  at  the  factory,  and 
were  not  tested  when  the  machine  was  in- 
stalled; but  there  was  no  objection  to  the 
question  which  called  for  such  answer,  aud 
no  motion  was  made  to  strike  the  testimony. 
The  matter  is  therefore  not  reviewable  here. 

It  is  last  urged  that  the  court  erred  In  al- 
lowing the  verdict  to  staud,  for  the  al- 
leged reason  that  the  amount — $l,3o0 — is  ex- 
cessive. While  it  may  not  appear  conclu- 
sively that  permanent  Injuries  were  Incur- 
red, yet  there  was  testimony  to  the  effect 
that  respondent  was  severely  injured  in  his 
foot,  and  tliat  the  anatomy  thereof  is  such 
that  the  injury  may  be  troublesome  for  a 
long  time.  It  was  also  shown  that  his 
vocation  is  now  that  of  a  carpenter,  and  that 
weakness  in  the  foot  may  materially  de- 
crease his  earning  ability.  Considering  the 
evidence  and  the  amount  of  the  voi-diet, 
we  think  it  does  not  appear  that  imssiou  or 
prejudice  prompted  the  amount  Tj^ider  such 
circumstances,  we  shall  not  disturb  it.  Ku.sh 
V.  Spoluiue  Falls  &  Northern  Ity.  Co.,  23 
Wash.  501,  C3  Pac.  500. 

We  find  no  prejudicial  error,  and  the 
Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLEUTON  and 
DUNBAQ,  JJ.,  concur. 
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SMITH  et  al.  v.  TERRITORX.* 
(Supreme  Court  of  Oklahoma.     Sept.  3,  1904.) 

UHANO  JURY— SUMMONING— DISTRICT  COl'BTS— 
JURISDICTION — CRIMINAL  LAW — EVIDENCE — 
DECLARATIONS  OF  ACCUSED. 

1.  The  district  courts  of  Oklahoma  possess 
common-law  jurisdiction,  and  these  courts  have 
the  power  and  authority  to  invoke  the  common- 
law  method  of  summoning  a  grand  jury  when 
no  other  provision  is  made  by  statute,  or  when 
the  provision  so  made  is  inadequate. 

2.  Where  a  person  is  arrested,  and  is  in  the 
possession  of  the  property  alleged  to  have  been 
stolen,  any  statement  or  declaration  made  by 
him  at  the  time  of  the  arrest  in  reference  to 
the  possession  thereof  is  admissible  in  evidence 
as  explanatory  of  the  character  of  his  posses- 
sion, and  constitutes  a  part  of  the  res  gestcP, 
but  any  statement  or  declaration  made  by  the 
accused  in  reference  to  the  property  stolen  when 
not  in  the  possession  thereof  is  no  part  of  the 
res  gestie,  and  is  therefore  inadmissible  in  his 
behalf. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  Ounty; 
before  Justice  Frank  E.  Gillette. 

Henry  W.  Smith  and  WllUam  Mims  were 
convicted  of  larceny,  and  bring  error.  Af- 
firmed. 

Glitscb,  Randolph  &  Glltsch  and  Frank 
Pace,  for  plaintiffs  In  error.  J.  C.  Robbetts, 
Atty.  Gen.,  and  C.  H.  Woods,  Asst  Atty. 
(Jen.,  for  the  Territory. 

HAINER.  J.  The  defendants  were  indict- 
ed, tried,  and  convicted  of  the  crime  of 
stealing  domestic  animals,  and  sentenced 
to  serve  a  term  of  two  years  in  the  Ter- 
ritorial Penitentiary.  From  this  Judgment 
defendants  appeal. 

The  first  assignment  of  error  upon  which 
the  plaintiffs  in  error  seek  to  reverse  the 
Judgment  is  that  the  grand  Jury  which  re- 
turned the  indictment  in  this  case  was  not 
selected,  drawn,  and  impaneled  as  provided 
by  law.  This  objection  is  not  well  taken. 
The  case  of  Goodson  v.  United  States,  7  Okl. 
117,  54  Pac.  423,  Is  decisive  of  this  question. 
By  the  provisions  of  section  9  of  the  organic 
act  of  this  territory  (Laws  1893,  p.  42,  par. 
(59)  the  district  courts  possess  common-law 
Jurisdiction,  and  these  courts  have  the  pow- 
er and  authority  to  invoke  the  common-law 
method  of  summoning  a  grand  Jury  when 
no  other  provision  Is  made  by  statute,  or 
when  the  provision  made  by  statute  has  been 
exhausted.  The  Supreme  Court  of  Utah, 
ill  passing  upon  this  same  question,  in  the 
ciise  of  United  States  v.  Clawson,  5  Pac. 
<!89,  says:  "The  laws  of  the  United  States 
give  to  the  district  courts  of  the  territories 
common-law  Jurisdiction,  and  these  courts 
have  the  authority  to  employ  the  common- 

•Rehearlng  denied  January  4,  1906. 

•I  2.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  {J  810,  818. 


law  method  of  summoning  a  jury  when  no 
other  is  furnished  by  statute,  or  when  the 
method  so  furnished  has  been  exhausted." 

It  is  next  claimed  that  the  indictment  does 
not  state  a  public  offense,  and  therefore  the 
court  erred  in  overruling  the  demurrer  there- 
to and  in  overruling  the  motion  in  arrest  of 
Judgment.  In  our  opinion,  the  Indictment 
clearly  and  concisely  charges  a  public  of- 
fense either  under  the  act  of  1893  or  tlie 
act  of  1895,  and  hence  the  demurrer  to  the 
indictment  and  the  motion  in  arrest  of  Judg- 
ment were  properly  overruled. 

It  Is  urged  by  the  appellants  that  the 
court  erred  In  excluding  competent  evidence 
which  was  offered  to  be  Introduced  by  the 
defendants.  It  appears  from  the  record  that 
during  the  course  of  the  trial  defendant  Hen- 
ry W.  Smith,  who  was  introduced  as  a  wit- 
ness in  bis  own  behalf,  was  asked  by  Ms 
counsel  the  following  questions:  "Q.  Did 
you,  at  the  time  you  were  arrested  by  the 
ofiicers,  make  any  statement  as  to  bow 
you  became  possessed  of  the  property  that 
is  alleged  to  have  been  stolen  in  this  ease?" 
"Was  there,  at  the  time  you  were  arrested, 
anything  said  between  you  and  the  official 
•who  arrested  you  concerning  your  posses- 
sion of  these  mules?"  The  territory  objected 
to  each  of  these  questions,  which  objections 
were  sustained  by  the  court  The  defendants 
excepted,  and  assign  these  rulings  as  error. 
It  Is  contended  by  the  plaintiffs  In  error 
that  this  evidence  was  competent.  In  sup- 
port of  this  contention  they  cite  the  case 
of  Mitchell  v.  The  Territory,  7  Okl.  527,  54 
Pac.  782.  This  case  has  no  application  to 
the  case  under  consideration.  In  the  Mitch- 
ell Case  the  defendants  were  at  the  time  of 
the  arrest  in  possession  of  the  property,  and 
the  court  held  that  any  explanation  given  by 
them  at  the  time  when  first  found  in  pos- 
session of  the  property  was  admissible  as 
explanatory  of  any  criminating  circumstance 
in  reference  to  the  possession  thereof,  and 
was  a  part  of  the  res  gestie.  But  in  the 
case  under  consideration  the  evidence  shows 
that  at  the  time  the  defendants  w^ere  ar- 
rested they  were  not  in  possession  of  the 
property.  On  the  contrary,  the  evidence 
shows  that  the  defendants  had  placed  the 
mules — which  are  the  subject  of  larceny — 
in  a  pasture  south  of  Lawton,  and  were  on 
their  way  back  to  Auadarko,  and  that  the 
defendant  Smith  was  arrested  at  Apache. 
The  evidence  therefore  was  clearly  inad- 
missible, and  the  court  properly  sustained 
objections  thereto. 

The  instructions  of  the  court  fairly  and 
correctly  state  the  law  applicable  to  the  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  is  atfirined.  All 
the  Justices  concurring,  except  GILLETTE. 
J.,  who  tried  the  case  below,  not  sitting. 
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BLUMLE  et  al.  ▼.  KRAMER.* 

(Supreme  Court  of  Oklahoma.     Sept.  2,  1904.) 

MORTOAGE— FORECLOSUBE  —  SALE— DEFICIENCY 
JUDGMENT— SERVICE  OF   NOTICE— DECI- 
SIONS OF  SISTER  STATE. 

1.  In  an  action  in  the  state  of  Nebraska  to 
foreclose  a  real  estate  mortgage,  where  personal 
nervice  has  been  had  upon  the  defendants,  and 
the  tourt  has  jurisdiction  of  the  subject-matter 
and  of  the  parties,  and  where  the  proceeds  of 
tho  sale  of  the  property  are  insufficient  to  satis- 
fy the  indebtedness,  the  court  has  the  authority 
on  the  incoming  of  the  order  of  sale  to  render 
judgment  for  the  deficiency. 

2.  In  such  ease,  upon  the  motion  for  deficien- 
cy judgment,  no  service  of  notice  of  such  mo- 
tion is  required  other  than  the  original  service 
of  summons. 

.3.  In  an  action  involving  the  construction  of 
a  law  of  a  sister  state  the  decisions  of  the  Su- 
preme Court  of  such  state  may  be  read,  consid- 
ered, and  introduced  in  evidence  when  material, 
when  bearing  upon  questions  of  law  involved 
in  the  case  on  trial. 

4.  In  an  action  in  the  state  of  Nebraska  to 
foreclose  a  real  estate  mortgage  the  finding  of 
the  court  of  the  amount  due  under  the  mort- 
gage is  not  a  judgment  in  personam  against  the 
defendants,  and  is  not  final,  but  is  sufficient  as 
the  basis  upon  which  to  obtain  a  deficiency 
judgment. 

5.  In  an  action  in  this  territory  upon  a  judg- 
ment rendered  in  the  state  of  Nebraska  the  de- 
fense cannot  be  made  here  that  the  court  of 
such  state  committed  error  in  rendering  the 
judgment. 

6.  Where  a  statute  of  a  sister  state  providing 
for  the  entry  of  a  deficiency  judgment  is  repealed. 
and  at  the  time  of  such  repeal  there  is  a  general 
saving  clause  statute  existing,  which  provides 
that  whenever  a  statute  shall  be  repealed  such 
repeal  shall  in  no  manner  affect  any  action  then 
pending,  nor  causes  of  action  not  in  suit  that 
accrued  prior  to  such  repeal,  such  repeal  does 
not  affect  any  action  pending  or  any  cause  of 
action  which  had  accrued  prior  to  such  repeal. 

7.  In  an  action  in  a  court  of  general  jurisdic- 
tion of  a  sister  state  to  foreclose  a  mortgage, 
where  the  court  has  jurisdiction  of  the  parties 
and  of  the  subject-matter,  the  mortgage  is  fore- 
closed, and  the  return  of  the  order  of  sale  shows 
a  deficiency,  but  no  motion  is  made  for  deficien- 
cy judgment  until  after  the  statute  of  limita- 
tions has  run.  and  such  statute  of  limitations  is 
not  pleaded  in  defense  to  the  application  for  de- 
ficiency judgment,  the  statute  will  be  deemed  to 
hare  been  waived;  and,  in  any  event,  it  could 
not  amount  to  more  than  a  mere  error  in  the 
action  of  the  trial  court,  and  such  statute  of 
limitations  cannot  be  pleaded  in  defense  to  an 
action  in  this  territory  upon  such  foreign  judg- 
ment. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; before  .Tustlce  BenJ.  F.  Burwell. 

Action  by  Bnlthaz  Kramer  against  Sebas- 
tian Blumle  and  Caroline  Blumle.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Afflmied. 

October  19,  1899,  plaintiffs  In  error  gave 
defendant  in  error  their  note  for  $l,(KKi,  se- 
cured by  mortgage  on  real  estate  in  Douglas 
county,  Neb.  June  13,  1896,  suit  was  brought 
to  foreclose  the  mortgage.  Summons  was 
Issued,  and  personal  service  bad  upon  both 
defendants.  A  decree  of  foreclosure  was 
entered  October  27,  1806.    Stay  of  execution 

'Rehearing  denied  January  i,  1906. 


was  had  for  nine  months.  On  July  29,  1897, 
at  the  expiration  of  the  stay  of  execution, 
an  order  of  sale  was  Issued,  and  return  made 
September  15th.  Sale  was  conflrmed  Octo- 
ber 9,  1897.  After  applying  the  proceeds  of 
the  sale  to  the  debt,  there  was  a  deficiency 
in  the  sum  of  $579.75.  April  2,  1902,  plain- 
tiffs In  error  removed  from  the  state  of 
Nebraska  to  the  territory  of  Oklahoma,  and 
have  since  that  time  resided  here.  Septem- 
ber 27,  1902,  application  for  deficiency  Judg- 
ment was  made.  The  motion  and  notice  was 
served  on  plaintiffs  In  error  In  Oklahoma 
City  and  on  their  attorney  In  Omaha.  On 
this  application  deficiency  Judgment  was  en- 
tered October  22,  1902,  for  $868.58,  being  the 
deficiency  on  the  original  indebtedness  and 
the  Interest.  Suit  was  brought  upon  this 
deficiency  Judgment  In  Oklahoma  county,  and 
Judgment  rendered  therein  against  the  plain- 
tiffs In  error  for  the  sum  of  $898..30  debt  and 
$22  costs.  From  this  Judgment  the  plain- 
tiffs In  error  appeal,  and  assign  several  dif- 
ferent propositions  of  error. 

M.  Fulton  and  G.  A.  Paul,  for  plaintiffs  in 
error.  H.  H.  Howard,  for  defendant  in  er- 
ror. 

PANCOAST,  J.  (after  stating  the  facts). 
About  five  different  propositions  are  argued 
in  the  brief  of  plaintiffs  in  error.  The  first 
one  is  that  at  the  time  the  proceedings  were 
taken  to  obtain  the  deficiency  Judgment  in 
Nebraska  the  plaintiffs  in  error  had  ceased 
to  reside  therein,  and  were  residing  In  the 
territory  of  Oklahoma,  consequently  the  Ne- 
braska court  bad  no  Jurisdiction  to  render 
the  deficiency  Judgment  sued  on  In  this  case. 
It  is  no  doubt  true  that  the  notice  served  up- 
on plaintiffs  in  error  that  an  application 
would  be  made  for  a  deficiency  Judgment, 
being  served  outside  of  the  state  of  Nebras- 
ka, was  a  nullity,  as  no  such  service  could 
give  the  Nebraska  eourtanyjurisdlctlon  of  the 
person  of  the  defendants.  The  service  upon 
the  attorney  of  record  likewise  would  be  val- 
ueless unless  there  was  some  statutory  provi- 
sion which  authorized  such  service.  None 
such  has  been  pointed  out.  An  examination 
of  the  Nebraska  statutes  does  not  disclose 
any  provision  for  such  service.  The  service, 
therefore,  must  be  treated  as  a  nullity,  and 
the  Jurisdiction  of  the  court  must  be  sus- 
tained upon  some  other  ground,  ttr  the  court 
will  be  held  to  be  without  Jurisdiction  of 
the  person  of  the  defendants  in  that  suit, 
being  the  plaintiffs  in  error  In  this  case. 
Personal  service  was  had  in  the  original  ac- 
tion, and  the  court  had  Jurisdiction  of  the 
person  and  of  the  subject-matter  of  the  suit. 
The  Supreme  Court  of  the  state  of  Nebraska, 
in  the  case  of  Graves  v.  McFarland,  79  N.  W. 
707,  holds  that  the  statute  which  gives  the 
right  to  a  court  to  enter  a  deficiency  Judg- 
ment in  an  action  to  foreclose  a  mortgage 
does  not  require  any  special  notice  to  be  giv- 
en of  the  application  for  such  Judgment,  that 
the  original   summons  gives  the  court  Ju- 
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rlsdlction  of  tbe  parties,  and  that  no  further 
notice  is  required.  We  think  this  view  Is 
correct  Under  the  law  as  It  then  existed  In 
Nebraska  in  an  action  to  foreclose  a  mort- 
gage the  plaintiff  was  not  entitled  to  a 
general  Judgment,  but  there  was  a  provision 
of  the  statute  which  gave  the  court  the  pow- 
er, on  the  incoming  of  the  return  of  the  or- 
der of  sale,  and  upon  application  of  tbe 
plalntifl',  to  enter  a  deficiency  judgment 
against  the  defendant  if  the  property  did  not 
sell  for  an  amount  sufficient  to  satisfy  the 
entire  Indebtedness.  This  could  only  be  done 
after  the  return  was  entered,  as  under  that 
practice  a  general  judgment  upon  a  debt 
could  not  be  entered  as  is  done  under  the 
practice  in  Oklahoma.  No  iHX>vision  is  made 
for  any  notice  to  be  given  of  the  appli- 
cation to  enter  a  deficiency  judgment,  and 
the  court  having  Jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  suit  could 
rightfully  make  any  order  necessary  to  a 
final  determination  of  the  suit. 

The  second  error  complained  of  is  that 
the  court  admitted  certain  decisions  found 
in  volimies  79  and  8C  of  the  Northwestern 
Reporter  as  the  decisions  of  the  Supreme 
Court  of  the  state  of  Nebraska,  bearing  on 
questions  Involved.  This  contention  is  with- 
out merit  These  decisions  were  proven  to 
be  decisions  of  the  Supreme  Court  of  Nebras- 
ka. They  are  the  law  of  that  state  as  ex- 
pressed by  tbe  Supreme  Court,  and  were 
properly  introduced  In  evidence.  Wilson's 
Rev.  &  Ann.  St  1903,  8  4537. 

The  third  contention  is  that  the  judgment 
upon  which  the  deficiency  Judgment  was  ob- 
tained in  Nebraska  was  a  final  Judgment, 
and  concluded  the  parties  and  the  subject- 
matter  therein  determined;  that  this  final 
Judgment  gave  no  authority  for  a  subsequent 
proceeding  to  obtain  a  deficiency  Judgment. 
If  there  ever  was  anything  in  this  conten- 
tion, it  should  have  been  made  in  the  Ne- 
braska court  In  defense  to  the  application  for 
a  deficiency  judgment.  It  is  too  late  to  make 
ttuit  defense  here.  This  court  cannot  and 
certainly  will  not  attempt  to,  correct  an  er- 
ror of  the  Nebraska  court,  if  any  error  there 
be.  But  there  was  no  error  in  the  action 
of  the  Nebraska  court  A  mortgage  was 
foreclosed;  a  sale  was  made  of  the  mort- 
gaged property,  and  it  did  not  bring  a  suffi- 
cient amount  to  pay  the  indebtedness.  Un- 
der tbe  statute  of  that  state  no  judgment  in 
personam  could  be  rendered  until  after  the 
property  was  sold.  A  finding  was  made  of 
the  amount  of  the  indebtedness,  and  then, 
upon  the  incoming  of  the  order  of  sale,  wlien 
it  was  found  tliat  the  property  did  not  sell 
for  sufficient  to  pay  the  indebtedness,  under 
tbe  law  and  tbe  practice  a  deficiency  Judg- 
ment could  be  rendered  for  the  amount,  and 
such  judgment  could  not  be  rendered  until 
It  was  determined  that  there  was  a  deficien- 
cy. 

The  fourth  proposition  contended  for  is 
tbat  the  statute  of  Nebraska  authorizing  the 


entry  of  a  deficiency  Judgment  bad  been  re- 
pealed prior  to  tbe  entry  of  the  judgment 
sued  upon.  Not  considering  the  proposition 
that  the  repeal  of  such  statute  might  be  held 
as  Impairing  the  obligation  of  the  contract, 
were  it  not  for  the  saving  clause  statute 
which  existed  at  the  time  of  the  repeal  of 
the  deficiency  Judgment  statute,  this  conten- 
tion might  be  worthy  of  some  consideration. 
If,  however,  the  Nebraska  court  entered  a 
judgment  excessive  in  amount,  the  error 
cannot  be  corrected  here.  Tbe  remedy  would 
be  by  an  appeal  from  such  Judgment.  The 
court  having  Jurisdiction  of  the  subject-mat- 
ter and  of  the  parties,  the  Judgment  would 
not  be  void.  It  would  be  simply  an  error, 
which  could  only  be  corrected  by  appeal.  But, 
beyond  that,  the  court  had  authority  to  en- 
ter tbe  judgment.  At  the  time  of  the  repeal 
of  the  deficiency  Judgment  statute  there  was 
another  general  statute  existing  in  that 
state,  which  provides  that:  "Whenever  a 
statute  shall  be  repealed,  such  repeal  shall 
in  no  manner  affect  any  action  then  pend- 
ing, nor  causes  of  action  not  in  suit  that  ac- 
crued prior  to  such  repeal,  except  as  may 
be  provided  in  such  repealing  statute."  Now, 
whether  we  consider  the  suit  as  pending  from 
tbe  time  it  was  instituted  until  tbe  deficiency 
judgment  was  entered  or  not  it  was  certain- 
ly a  cJause  of  action  which  had  accrued  prior  to 
the  repeal  of  such  statute,  and  the  repeal  of 
the  deficiency  judgment  would  not  affect  the 
rights  of  the  parties  in  this  case,  for  by  the 
saving  clause  statute  It  was  excepted  from 
the  effect  of  the  repeal.  Hanscom  v.  Meyer, 
8C  N.  W.  381. 

The  fifth  contention  is  that  the  action  is 
barred  by  the  statute  of  limitations.  The 
statute  of  limitations  which  plaintiffs  in  er- 
ror claim  affects  the  parties  here  is  the  five- 
year  statute,  which  Is  claimed  to  have  run 
between  the  time  of  the  confirmation  of  sale 
and  the  application  for  deficiency  Judgment 
If  there  ever  was  anything  in  this  conten- 
tion, it  cannot  be  raised  here,  because  tbe 
statute  of  limitations  is  a  matter  which  may 
be  waived,  and,  If  waived,  a  valid  Judgment 
may  be  rendered  upon  the  Indebtedness,  even 
though  It  is  barred  by  the  statute  of  limita- 
tions. If  the  plaintiffs  in  error  in  defense 
of  the  application  for  the  deficiency  Judg- 
ment in  the  Nebraska  court  had  set  up  the 
statute  of  limitations,  that  court  might  very 
properly  have  adjudicated  the  matter  be- 
tween the  parties,  but,  having  failed  to  make 
that  defense  or  to  raise  that  question,  they 
will  be  deemed  to  have  waived  it.  Certainly 
no  such  defense,  even  if  good  there  in  de- 
fense to  the  entry  of  the  deficiency  judg- 
ment, could  be  made  here  In  defense  to  an 
action  upon  a  foreign  Judgment.  The  only 
statute  of  limitations  that  could  ever  af- 
fect the  judgment  sued  on  is  the  one  per- 
taining to  the  time  within  which  suits  may 
be  brought  upon  foreign  judgments. 

A  reference  is  made  In  the  brief  of  plain- 
tiffs In  error  to  the  law  of  Nebraska  gov- 
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ernlng  dormant  Judgments,  but  such  statute 
In  no  way  affects  this  case.  There  Is  no  at- 
tempt here  to  revive  a  dormant  Judgment. 
This  is  a  suit  pure  and  simple  upon  a  foreign 
Judgment.  But  again  we  state,  If  any  such 
statutes  were  applicable,  and  If  any  such  de- 
fense could  be  made,  it  should  have  been 
made  In  the  Nebraska  court  when  the  api>U- 
catlon  was  made  for  the  deficiency  Judgment* 
Having  failed  to  appear  there  and  assert 
their  rights.  If  any  they  had,  such  rights 
were  waived.  If  the  court  there  bad  made 
any  erroneous  rulings  or  entered  any  errone- 
ous Judgment,  the  remedy  was  by  appeal, 
and  no  such  erroneous  rulings  or  errors, 
where  the  Jurisdiction  of  the  court  over  the 
parties  or  the  subject-matter  is  not  involved, 
can  be  considered  here  in  an  action  upon  a 
foreign  Judgment. 

A  careful  examination  of  the  record  dte- 
•closing  no  error  of  the  trial  court,  the  Judg- 
ment of  the  court  below  is  afHrmed.  All  the 
Justices  concurring,  except  BTIRWELL,  J., 
who  tried  the  case  below,  not  sitting. 


CLARK  ct  al.  v.  BANK  OP  IIRXXESSEY.* 
(Supreme  Court  of  Oklahoma.     Sept.  3,  J  904.) 

BEFERENCE— FILING      BErORT— COUBTS— AMBSD- 

ME.NT  or  OBDEBS— BOMn— VALIDIIT 

— REI,E.\.SE  OF  SUUETIES. 

1.  Where  the  district  court,  by  an  order  ap- 
pointing a  referee,  limits  the  time  within  which 
he  shall  file  his  report,  the  conrt  may  for  cause. 
And  within  the  time  limited,  extend  the  time 
within  which  such  reijort  may  be  filed. 

2.  District  courts  in  this  territory  have  the 
power,  while  a  case  is  pending  and  before  final 
judgment,  to  correct  and  amend  the  record  or 
any  order  or  proceeding  had  in  such  case  to  con- 
form to  the  farts  by  a  nunc  pro  tunc  order,  and 
is  not  confined  to  any  one  class  of  evidence,  but 
may  proceed  upon  satisfactory  evidence. 

3.  It  is  not  error  for  the  trial  court  to  over- 
rule a  motion  to  strike  the  referee's  report  from 
the  files  for  the  reason  alone  that  the  defeated 
party  was  not  notified  of  the  finding  and  conclu- 
sions of  the  referee,  and  where  it  is  not  shown 
that  any  substantial  right  was  prejudiced  there- 
by. 

4.  The  omission  of  the  name  of  the  principal 
as  one  of  the  signers  of  a  bank  cashier's  bond, 
«ven  where  his  name  appears  in  the  body  of  the 
bond  .i«  princiDol,  is  a  mere  terlinicol  defect, 
and  will  not  relnase  the  sureties,  exrciit  in  case 
where  tho  sureties  sign  upon  conditions,  known 
to  the  obligee,  that  the  bond  is  not  to  take  ef- 
fect until  iiigned  by  the  principal. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher 
County;   before  .Tustlce  C  F.  Irwin. 

Action  l)y  the  Bank  of  Hennessey  against 
George  A.  Clark  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
■flnned. 

This  is  an  action  commenced  in  the  dis- 
trict court  of  Kingfisher  county  by  the  de- 
fendant in  error  against  plaintiffs  In  error, 

*RebeBring  denied  Jaouarj  9.  1906, 

<f  4.  See  Principal  and  Surety,  vol.  40,  Cent  Dig.  {} 


as  sureties  on  a  bond  of  Homer  Li.  Chamness, 
as  cashier  of  the  Bank  of  Hennessey.  Plain- 
tiffs In  error  filed  separate  answers  to  the 
petition,  containing,  first,  a  general  denial; 
second,  that  at  the  time  the  bond  was  pre- 
sented to  the  defendants  for  their  signatures 
the  name  of  Homer  K  Chamness,  as  princi- 
pal, was  written  in  the  body  of  the  bond, 
and  the  defendants  signed  the  bond  upon  the 
express  condition  that  H.  L.  Chamness  should 
sign  It  before  delivering  it  to  the  obligee. 
After  issues  joined,  on  the  27tb  day  of  Sep- 
tember, 1001,  the  case  was  referred  to  J. 
C.  Robberts,  as  referee,  with  power  to  find 
on  questions  of  law  and  of  fact,  and  to  re- 
port at  the  next  term  of  court.  Trial  was 
had  before  the  referee  on  the  10th  day  of 
February,  1008.  The  referee  made  the  fol- 
lowing findings:  "(1)  That  the  plaintiff  was 
duly  incorporated  under  the  laws  of  the  ter- 
ritory of  Oklahoma,  and  authorized  to  carry 
on  a  general  banking  business,  as  alleged  In 
Its  petition.  (2)  That  Homer  Ij.  Chamness, 
the  person  named  as  principal  In  the  bond 
sued  on,  was  duly  elected  and  acting  cashier 
of  said  bank,  plaintiff,  at  tbe  times  alleged 
in  said  petition.  (3)  That  on  the  16th  day  of 
March,  1S99,  the  defendants  executed  the 
bond  sued  on,  and  delivered  the  same  to  the 
said  Homer  L.  Chamness.  (4)  That  the  body 
of  said  bond  had  written  therein,  at  the 
time  each  of  said  defendants  signed  the  same, 
tbe  name  of  Homer  L.  Chamness  as  prin- 
cipal. (."S)  That  each  and  all  of  said  defend- 
ants knew  that  the  name  of  said  Chamness 
was  written  In  tbe  body  of  said  bond  at  the 
time  they  signed  tbe  same  and  delivered  It 
to  said  Chamness.  (6)  That  at  the  time  de- 
fendants signed  and  delivered  said  bond  to 
said  Chamness  they  told  said  Chamness  that 
they  signed  said  bond  upon  the  condition  and 
understanding  that  said  Chamness  was  also 
to  sign  the  same  as  principal  before  tbe  de- 
livery thereof.  (8)  The  plaintiff  introduced 
evidence  tending  to  show  that  the  defendants 
were  present  at  the  time  Chamness  deliver- 
ed the  bond  to  the  bank.  Alt  of  the  de- 
fendants denied  that  fact  Upon  that  prop- 
osition I  find  that  none  of  the  defendants 
were  present  at  the  time  of  the  delivery  of 
said  bond  to  the  plaintiff.  (9)  That  the  con- 
dition upon  which  said  bond  was  signed  by 
said  defendants  was  not  ctmmunicated  to 
the  plaintiff,  nor  any  of  its  officers,  and  the 
plaintiff  Iiad  no  notice  nor  knowledge  of  the 
condition  upon  which  the  said  defendants 
signed  said  bond  other  or  different  than  such 
notice  would  be  Implied  by  the  fact  that  the 
name  of  Chamness  was  written  in  the  body 
of  said  bond  as  principal,  and  not  signed 
l)y  hlni.  (10)  That  on  the  24th  day  of  March, 
189!>,  each  and  all  of  said  defendants  sub- 
scribed and  was  qualified  to  tbe  value  of  the 
property  owned  by  them  respectively,  and 
said  qualification  was  attached  to  the  bond 
at  the  time  the  same  was  signed  by  the  de- 
fendant. (11)  The  defendants  offered  no  evi- 
dence tending  to  show  that  at  the  time  they 
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were  qualified  as  to  the  value  of  their  prop- 
erty they  mentioned  the  condition  upon 
which  they  had  signed  said  bond,  nor  was 
any  evidence  offered  tending  to  show  that 
objections  were  made  at  ttiat  time  by  either 
of  them  to  the  fact  that  Chamness  had  not 
signed  the  bond  as  jvrlnclpal.  (12)  Said  bond 
was  delivered  to  the  plaintiff  by  Homer  L. 
Chamness  on  the  24tb  day  of  March,  1S99, 
after  said  defendants  had  been  qualified  to 
the  same,  and  at  the  time  of  the  delivery  of 
Baid  bond  to  plaintiff  it  had  not  been  signed 
by  Chamness,  and  plaintiff  had  no  notice  of 
the  conditions  upon  which  said  bond  bad 
been  signed  by  defendants,  other  than  such 
notice  as  would  be  implied  from  the  condi- 
tion of  the  bond  at  the  time  it  was  deliver- 
ed." On  the  1st  day  of  October,  1902,  a 
term  of  court  having  intervened  since  the 
appointment  of  the  referee,  the  referee  filed 
his  report.  On  the  23d  day  of  October,  1902, 
plaintiffs  In  error  filed  their  motion  to  strike 
the  report  of  the  referee  from  the  files.  On 
the  9th  day  of  March,  1903,  the  defendant  in 
error  filed  its  motion  for  a  nunc  pro  tunc  or- 
der, showing  that  at  the  April,  1902,  term 
of  said  court,  the  court  extended  the  time  in 
which  the  referee  should  report  until  the 
next  regular  term  thereof.  Affidavits  and  ev- 
idence were  offered  in  support  of  the  appli- 
cation, including  an  entry  upon  the  judge's 
trial  docket,  and  the  record  discloses  the 
following  statement  of  the  court:  "The  court 
states  that  he  has  a  distinct  recollection  of 
Mr.  Robberts,  the  referee,  stating  to  him 
that  he  hadn't  entirely  prepared  his  report 
to  file,  and  that  he  wanted  additional  time. 
The  recollection  of  the  court  Is  that  he  asked 
that  the  report  be  deferred  until  the  next 
term  of  court,  and  the  court  stated  to  him, 
'Very  well,  you  can  have  the  time,'  meaning 
and  intending  to  have  it  continued  for  the 
term.  The  court  at  that  time  made  a  minute 
on  his  docket,  which  seems  to  read,  'Passed 
for  report  of  referee,'  but  the  true  entry  on 
the  docket  would  indicate  the  order  made  by 
the  court  and  intended  by  him  should  have 
been,  'Continued  for  the  term.'  "  Thereupon 
the  court  overruled  plaintiff  in  error's  motion 
to  vacate  and  set  aside  the  report  of  the  ref- 
eree, to  which  they  excepted,  and  the  court 
made  the  following  order  (after  title  of 
cause):  "And  now,  on  this  9th  day  of  March, 
A.  D.  1903,  this  cause  came  regularly  on  to 
be  heard  on  the  motion  and  application  of  J. 
C.  Robberts,  referee,  and  said  plaintiff,  for 
a  nunc  pro  tunc  order  showing  that  on  the 

day  of  April,  A.  D.  1902.  at  the  April, 

1902,  term  of  said  court,  the  court  extended 
the  time  in  which  the  referee  should  report 
until  the  next  regular  term  thereof;  said 
plaintiffs  appearing  by  their  attorneys,  Lee 
M.  Gray  and  Stevens  &  Miller,  and  the  de- 
fendants appearing  by  their  attorneys,  P.  S. 
Xagle,  M.  J.  Kane,  and  W.  A.  McCartney. 
And  the  court,  after  hearing  the  evidence  in. 
support  of  said  motion,  the  argument  of  coun- 


sel thereon,  and  being  fully  advised  in  the 

premises,  finds  thot  tlie  court  on  the 

day  of  April,  1902,  at  the  April,  1902.  term 
of  said  court,  did  make  an  order  extending 
the  time  In  which  the  referee  in  said  cause 
should  report  until  the  next  regular  term 
thereof;  that  by  Inadvertence  and  mistake 
said  order  was  not  entered  on  the  journals  of 
said  court,  and  that  an  order  ought  to  be 

now  entered  as  of  and  for  the  said  

day  of  April,  A.  D.  1902,  as  follows:     'And 

now,  on  this day  of  April,  A.  D.  1902, 

this  cause  came  regularly  on  to  be  beard 
upon  the  application  of  the  Hon.  J.  C.  Rob- 
berts, referee,  for  an  extension  of  time  in 
which  to  file  his  report  as  such  referee,  and 
the  court,  after  being  fully  advised  in  the 
premises,  finds  that  the  time  formerly  allow- 
ed by  the  court  to  said  referee  in  which  to 
make  bis  report  Is  Insufficient,  and  ought  to 
be  extended  until  the  next  regular  term  of 
this  court.  It  is  therefore  by  the  court  con- 
sidered, ordered,  and  adjudged  that  the  time 
for  making  and  filing  of  the  report  of  the 
referee  in  said  cause  is  hereby  extended  un- 
til the  next  regular  term  of  said  court.'  It  is 
therefore  by  the  court  considered,  ordered, 
and  adjudged  that  there  be  entered  at  this 
time  upon  the  journal  of  this  court  the  fol- 
lowing order,  to   wit:     'And   now,   on   this 

day  of  April,  A.  D.  1902,  this  cause 

came  on  to  be  beard  upon  the  application  of 
Hon.  J.  C.  Robberts,  referee,  for  an  exten- 
sion of  time  in  which  to  file  his  reirart  as 
such  referee,  and  the  court,  after  being  fully 
advised  in  the  premises,  finds  that  the  time 
formerly  allowed  by  the  court  to  said  ref- 
eree In  which  to  make  bis  report  is  insuffi- 
cient, and  ought  to  be  extended  until  the 
next  regular  term  of  this  court.  It  is  there- 
fore by  the  court  considered,  ordered,  and 
adjudged  that  the  time  for  making  and  fil- 
ing of  the  report  of  the  referee  in  said  cause 
is  hereby  extended  until  the  next  regular 
term  of  said  court.'    And  that  said  order  be 

here  entered  as  of  and  for  the  said  

day  of  April,  A.  D.  1902.  To  all  of  which 
the  defendants  at  the  time  objected  and  ex- 
cepted, and  object  and  except."  On  the  13th 
day  of  March,  1903,  plaintiffs  in  error  filed 
their  motion  for  judgment  on  the  findings 
of  fact  of  the  referee  notwithstanding  the 
recommendations  of  the  referee,  and  on  the 
14th  day  of  March,  defendant  in  error  mov- 
ed the  court  for  judgment  upon  the  findings 
and  report  of  the  referee.  On  the  23d  day 
of  March  the  motion  of  plaintiffs  in  error  for 
judgment  was  overruled  and  the  motion  of 
the  defendant  in  error  sustained,  to  which 
plaintiffs  in  error  excepted,  and  judgment 
was  rendered  for  defendant  in  error  against 
plaintiffs  in  error  in  the  sum  of  $1.$8C.3G. 
interest  and  costs.  Motion  for  a  new  trial 
was  heard  and  overruled  by  the  court;  ex- 
ceptions allowed  to  the  orders  and  the  judg- 
ment. Plaintiffs  in  error  bring  case  here  oii 
petition  in  error  and  case-made  for  review. 


Digitized  by 


Google 


Okl.) 


CLARK  T.  BANK  OF  HENNESSEY. 


219 


Matthew  John  Kane  and  P.  S.  Nagle,  for 
plaintiffs  In  error.  Lee  M.  Gray  and  Stevens 
&  Miller,  for  defendant  In  error. 

BEAUCHAMP,  J.  (after  stating  the  facts). 
The  points  relied  on  by  the  plaintiffs  in  er- 
ror and  argued  by  counsel  in  their  brief  are: 

1.  That,  "the  term  of  court  at  which  the 
referee  was  required  to  report  having  expired 
before  the  report  was  filed,  the  referee  lost  his 
power  conferred  on  him  by  the  court,  and 
when  he  filed  his  report  at  the  subsequent 
term  it  was  a  mere  volunteer  report,  without 
validity."  It  will  be  observed  from  the  state- 
ment of  facts  that  a  term  of  the  district  court 
had  Intervened  between  the  time  of  the  orig- 
inal order  appointing  the  referee  and  requir- 
ing him  to  report  at  the  next  term  of  court 
and  the  time  at  which  the  report  was  In  fact 
filed,  and  that  thereafter  the  plaintiffs  in  er- 
ror filed  a  motion  to  strllse  the  report  of  the 
referee  from  the  files  for  the  reason  that  the 
referee  did  not  file  his  report  within  the  time 
fixed  by  the  court,  and  that  he  had  no  Juris- 
diction to  file  a  report  after  the  time  fixed  by 
the  court  had  expired.  Pending  this  motion 
the  defendant  in  error  filed  a  motion  for  an 
order  nunc  pro  tunc  showing  that  the  referee 
In  said  cause  was,  at  the  April.  1902,  term 
of  said  court,  allowed  until  the  next  term  of 
said  court  in  which  to  make  his  report;  and 
In  support  of  which  motion,  as  before  stated, 
offered  testimony  Including  the  entry  upon 
the  Judge's  trial  docket,  and  the  court  found 
that  such  an  order  was  In  fact  made,  and 
granted  the  motion.  It  Is  not  contended  by 
plaintiffs  in  error  that  the  court  had  not  the 
power  to  extend  the  time  In  which  the  re- 
port of  the  referee  might  be  filed,  but  it  Is 
contended  that  there  was  not  sufficient  evi- 
dence to  warrant  and  Justify  the  court  in 
making  a  nunc  pro  tunc  order.  The  fact  that 
an  order  was  made,  as  found  by  the  court, 
extending  the  time  in  which  the  referee 
should  report,  is  not  disputed,  but  it  Is  only 
contended  that  the  evidence  In  support  of 
the  motion  for  a  nunc  pro  tunc  order  Is  not 
sufficient  to  establish  the  fact  that  such  an 
order  was  in  fact  made;  and  plaintiffs  in  er- 
ror argue  that,  "while  parol  evidence  is  com- 
petent. It  Is  not,  of  Itself,  unaided  by  any 
notes,  minutes,  or  memorial,  sufficient  to  au- 
thorize a  nunc  pro  tunc  entry,"  and  that, 
"taking  the  Judge's  statement  as  a  correct  re- 
cital of  what  Jictually  occurred  and  what  was 
Intended,  It  could  hardly  be  taken  as  suffi- 
cient data  upon  which  to  base  the  order 
made  and  entered."  It  will  be  seen  that  the 
order  made  by  the  court  was  made  while  th* 
case  was  still  pending,  and  before  final  Judg- 
ment It  Is  not  only  within  the  powers  of 
the  trial  court,  while  a  case  is  pending  be- 
fore him,  to  see  that  the  records  speak  the 
truth,  but  It  is  his  duty;  and  where  the 
clerk,  by  neglect  or  otherwise,  has  failed  to 
make  a  proper  record  of  the  proceedings  had 
In  the  case,  the  court  has  the  unquestioned 
power  to  require  a  correction  or  amendment 


of  the  record  to  conform  to  the  facts,  to  the 
end  that  Justice  may  not  be  defeated  by  a 
mere  oversight  or  clerical  error.  Section 
4300,  St.  Okl.  1893,  provides  that:  "When 
the  Judicial  acts  or  other  proceedings  of  any 
court  have  not  been  regularly  brought  up  and 
recorded  by  the  clerk  thereof,  such  court 
shall  cause  the  same  to  be  made  up  and  re- 
corded within  such  time  as  it  may  direct. 
When  they  are  made  up,  and  upon  examina- 
tion, found  to  be  correct  the  presiding  Judge 
of  said  court  shall  subscribe  the  same."  Sec- 
tion 4464:  "The  district  court  shall  have 
power  to  vacate  or  modify  its  own  Judgments 
or  orders,  at  or  after  the  term  at  which  such 
Judgment  or  order  was  made:  •  •  •  Third, 
for  mistake,  neglect  or  omission  of  the  clerk, 
or  Irregularity  In  obtaining  a  Judgment  or 
order."  The  statutes  of  Nebraslca  contain 
provisions  Identical  with  the  provisions  of 
section  4464,  quoted;  and  the  Supreme  Court 
of  that  state,  in  the  case  of  Brownlee  v. 
Davidson  (Neb.)  45  N.  W.  52,  in  the  opinion 
by  Norval,  J.,  say:  "It  is  firmly  settled  that 
a  court  of  general  Jurisdiction,  like  the  dis- 
trict court  has  ample  power  at  a  subsequent 
term  to  correct  any  errors  or  defects  In  the 
record  of  its  Judgments  or  decrees  which  oc- 
cur through  the  mistake  or  neglect  of  the 
clerk  of  the  court  so  as  to  make  the  Judg- 
ment entry  correspond  with  the  Judgment  ac- 
tually rendered.  This  authority  in  this  state 
Is  expressly  conferred  by  statute.  Subdivi- 
sion 3  of  section  002  of  the  Code  authorizes 
the  district  court  to  vacate  or  modify  its  own 
decree  after  the  term  at  which  It  was  render- 
ed 'for  the  mistake,  neglect,  or  omission  of 
the  clerk.'  Proceedings  for  that  purpose 
must  be  commenced  within  three  years  after 
the  rendition  of  the  decree." 

But  aside  from  the  statutes  of  this  terri- 
tory quoted,  the  district  courts  have  the  in- 
herent power,  while  a  case  Is  still  pending, 
and  before  final  Judgment  to  correct  and 
amend  the  record  of  any  order  or  proceeding 
had  In  such  case  to  conform  to  the  facts,  to 
see  that  the  record  becomes  in  fact  what  it 
Is  In  law — ^an  absolutely  truthful  record  of 
what  in  fact  occurred;  and  while  the  court 
should,  on  proceedings  to  correct  the  record, 
proceed  with  caution  for  the  piu^ose  of  sup- 
plying the  record,  it  is  not  confined  to  any 
one  class  of  evidence,  but  may  proceed  upon 
satisfactory  evidence.  In  the  case  of  School 
Dist  No.  1  of  Harlan  County  v.  Bishop  et  al., 
65  N.  W.  902,  by  the  Supreme  Court  of  Ne- 
braska, in  the  opinion  of  the  court  by  Irvine, 
C,  it  is  said:  "It  is  strenuously  argued  that 
the  nunc  pro  tunc  order  was  erroneous,  not 
because  it  was  not  entered  In  accordance 
with  the  facts,  but  because  It  was  made  on 
oral  testimony  alone,  without  any  sup|K>rt 
from  the  Judge's  minutes,  the  files,  or  othec 
entries  of  record ;  and  cases  are  cited  whicii 
hold  that  a  nunc  pro  tunc  order  for  the  pur- 
pose of  supplying  the  record  must  be  based 
on  some  entry,  and  cannot  be  made  to  de- 
pend upon  oral  testimony.     We  think  the 
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■weight  of  authority  Is  now  contrary  to  this 
view."  This  was  a  ease  In  which  an  order 
of  dismissal  had  been  made  and  entered,  and 
six  days  later  a  motion  was  filed  to  reinstate 
the  case,  but  no  entry  was  made  at  that  term 
of  any  order  on  the  motion  to  reinstate.  At 
the  subsequent  term  another  judge  presided, 
and  entered  a  nunc  pro  tune  order  finding 
that  the  motion  to  reinstate  had  by  the  for- 
mer Judge  been  overruled,  and  plaintiff  had 
excepted  to  such  ruling,  and  directed  the 
derli  to  reform  the  record  accordingly.  In 
Savings  Inst.  t.  Clark,  12  Neb.  578,  12  N.  W. 
103,  it  was  held  that  the  judge's  minutes  are 
prima  facie  evidence  of  the  proceedings,  but 
may  be  shown  to  differ  from  the  judgment 
actually  rendered.  Brownlee  v.  Davidson, 
supra,  and  Hoagland  v.  Way  (Neb.)  53  N.  W. 
207,  also  assert  the  full  power  of  the  court 
to  amend  Its  record  to  conform  to  the  facts. 
In  the  case  of  Jacks  et  al.  v.  Adanison,  47  N. 
E.  48,  CO  Am.  St.  Rep.  749,  the  Supreme 
Court  of  Ohio,  speaking  upon  the  question 
as  to  the  necessity  of  a  record,  in  its  opinion 
by  Shauck,  J.,  say:  "In  proceedings  of  this 
character,  whether  the  order  has  been  made 
is  a  question  of  fact.  In  seems  more  conso- 
nant with  the  purpose  for  which  the  power 
of  making  entries  nunc  pro  tune  is  exercised, 
and  with  the  reasons  Involved,  that  in  deter- 
mining the  question  of  fact  the  court  should 
resort  to  all  sources  of  information  that  are 
competent  under  general  rules,  Including  oral 
testimony  of  witnesses  who  have  personal 
knowledge  upon  the  subject.  The  proceed- 
ing presupposes  the  absence  of  a  record  up- 
on the  subject,  and  the  court  should  receive 
the  best  evidence  of  which  the  case  admits" 
— and  cites  numerous  authorities.  In  the 
case  of  In  re  Wight,  134  U.  S.  130.  10  Sup. 
Ct  487,  33  L.  Ed.  865,  being  a  case  In  which 
the  petitioner  was  Indicted,  and  the  case  sub- 
sequently transferred  from  the  Circuit  Court 
for  the  Eastern  District  of  Michigan  to  the 
District  Court,  and  sentence  passed  In  the 
District  Court,  In  the  opinion  of  the  court 
by  Mr.  Justice  Miller  it  Is  said  that:  "It 
could  only  be  remanded  from  the  Circuit 
Court  into  the  District  Court  by  some  order 
or  action  of  the  former.  No  such  order  was 
found  upon  the  records  of  the  Circuit  Court 
at  the  time  of  sentence  upon  the  prisoner 
in  the  District  Court.  If  no  such  order  had 
been  made  previous  to  that  Judgment  the 
case  was  still  pending  In  the  Circuit  Court 
and  the  District  Court  had  no  authority  to 
pass  the  sentence  it  did  upon  the  prisoner. 
This  view  of  the  subject  calls  upon  us  to 
inquire  whether  the  nunc  pro  tunc  order  of 
September  30tb  was  a  valid  one,  and  one 
within  the  power  of  the  Cii'cuit  Court  to 
make.  Our  first  Impression  was  that,  what- 
ever might  be  the  powers  of  the  courts  in 
this  regard  over  their  records  during  the 
term  In  which  the  transactions  are  supposed 
to  have  occurred,  the  record  of  which,  or  fail- 
ure to  make  any  record  of  which,  is  the  sub- 
ject of  amendment,  yet  when  It  was  attempt- 


ed to  do  this  after  an  adjournment,  and  at 
a  subsequent  term  of  the  court,  the  powers 
of  the  court  in  making  such  changes  In  the 
records  of  the  proceedings  were  limited  to 
those  In  which  there  remained  written  mem- 
oranda of  some  kind  In  the  case,  and  among 
the  files  of  the  court,  by  which  the  record 
could  be  amended,  if  erroneous,  or  the  prop- 
er entry  could  be  supplied.  If  one  had  been 
omitted.  And  especially  that  In  criminal  pro- 
cedure this  power  to  make  such  entries,  at 
a  subsequent  term  of  the  court,  of  what  had 
transpired  at  a  former  term,  as  would  estab- 
lish the  authority  of  the  court  to  pass  a  sen- 
tence of  fine  or  Imprisonment,  either  did  not 
exist  at  all,  or,  If  It  did,  was  limited  to  cases 
In  which  some  written  evidence  of  what  was 
done  remained  in  the  papers  connected  with 
the  case.  We  are  sntisfled,  however,  upon 
an  examination  of  the  autlioritles,  that  this 
restriction  upon  the  power  of  the  court  does 
not  exist."  And  numerous  authorities  are 
cited  sustaining  this  view,  while  there  are 
some  authorities  holding  the  contrary  view, 
as  expressed  in  the  authorities  cited,  that 
the  district  court  has  an  Inherent  authority 
to  amend  Its  record  so  as  to  make  them 
speak  the  facts,  and  that  this  power  extends 
as  well  to  supplying  omissions  as  to  correct- 
ing mistakes,  and  that  In  the  exercise  of  that 
power  the  court  Is  not  confined  to  an  exam- 
ination of  the  judge's  minutes  or  written  ev- 
idence, but  it  may  proceed  upon  any  satis- 
factory evidence. 

Our  attention  Is  directed  to  the  case  of 
Bank  of  Kingfisher  v.  Smith  et  al.,  2  Okl. 
6,  35  Pac.  i).">5,  wherein  tiie  rule  is  stated: 
"That,  while  parol  evidence  Is  competent. 
It  Is  not,  of  Itself,  unaided  by  any  other  notes, 
minutes,  or  memorial,  sufiicient  to  authorize 
a  nunc  pro  tunc  entry.  It  may  be  com- 
petent, and  yet  Insufficient."  From  an  ex- 
amination of  that  case.  It  will  be  found  that 
the  conclusions  there  reached  were  based 
upon  the  decisions  of  the  Supreme  Court  of 
the  state  of  Indiana  and  under  the  Statutes 
of  Oklahoma  of  1890,  from  which  state  of 
Indiana  our  procedure  at  that  time  was 
adopted.  In  the  opinion  by  Scott,  J.,  It  is 
said:  "In  view  of  the  rule  thus  unquestion- 
ably established  in  the  state  from  which  our 
procedure  was  adopted.  It  seems  that  this 
consideration  alone  is  fatal  to  appellants, 
and  renders  unnecessary  the  discussion  of 
less  salient  questions."  The  Kansiis  Su- 
preme Court,  from  which  state  our  present 
Code  was  adopted,  and  before  the  adoption 
thereof  by  this  territory,  had  occasion  to 
pass  upon  like  questions,  and  have  con- 
strued the  statutes  before  cited.  Small  v. 
Douthitt,  1  Kan.  335;  Jackson  v.  I^tta,  15 
Kan.  216:  Aydelotte  et  al.  t.  Brittaln  et  al., 
29  Kan.  98.  The  district  court,  within  the 
time  limited  In  th*  original  order,  had  the 
power  to  extend  the  tlm«  within  which  the 
referee  should  llJe  his  report,  and  th»  t-eport 
of  the  referee  was  filed  within  the  extension 
of  time  granted. 
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2.  Plalntlfff  In  error  contend  that,  *^ot 
being  eenred  witb  notice  of  tiie  completion 
of  the  referee's  report  before  it  was  filed, 
tt  wu  error  for  tbe  court  to  refuse  to  strike 
It  from  tbe  flies."  Section  4186.  St  1808, 
provides:  "It  shall  be  the  duty  of  the  ref- 
erees to  sign  any  true  ezcepttons  taken  to 
any  order  or  decision  by  tbem  made  in  the 
case,  and  return  the  same,  with  their  re- 
port, to  the  court  making  tbe  reference." 
While  this  statute  does  not  in  express  terms 
require  that  the  referee  shall  give  notice  of 
the  filing  of  hlB  report,  it  Is  undoubtedly 
contemplnted  that  the  parties  shall  be  In- 
formed aa  to  the  findlnga  and  decisions  of 
tbe  referee,  for  by  its  plain  provisions  the 
exceptions  shall  be  signed  by  the  referee, 
and  he  shall  return  tbe  same,  with  his  re- 
port, to  tbe  court  making  the  reference. 
We  have  no  doubt  but  that  in  a  case  where 
a  referee's  report  is  filed  without  notice, 
upon  a  showing  by  a  party  that  by  reason 
thereof  he  was  deprived  of  a  sidwtantial 
right  to  bis  prejudice,  tbe  court  wouM,  If 
necessary  to  protect  such  party's  rights,  va- 
cate and  set  aside  the  report;  but  In  this 
case  the  record  discloses  that  counsel  for 
plaintiffs  in  error  was,  long  prior  to  tbe  time 
that  the  report  was  filed  by  the  referee, 
shown  the  report,  which  then  included  his 
findings  of  fact,  but  not  the  conclusions  of 
law.  It  is  not  disclosed  by  the  record  that 
any  further  attempt  was  made  by  plaintiffs 
in  error  to  see  the  report  of  the  referee,  or 
to  ascertain  bis  findings  or  conclusions  of 
law,  or,  so  far  as  the  record  discloses,  was 
any  furtber  attempt  made  to  save  any  ex- 
ceptions; the  only  objection  being — and  that 
after  tbe  report  was  filed — that  tbe  plaintiffs 
In  error  had  not  bad  notice  of  tbe  filing  of 
the  report  Under  the  facts  In  this  case,  it 
not  being  shown  that  plaintiffs  in  error  de- 
sired to  file  any  exceptions  to  the  report  of 
the  referee,  or  that  any  substantial  right  was 
prejudiced  by  reason  of  not  having  notice 
of  the  filing  of  the  report,  it  was  not  error 
for  the  trial  court  to  overrule  the  motion 
for  the  reason  alone  that  the  plaintiffs  In 
error  did  not  have  notice. 

3.  Again,  plaintiffs  in  error  contend  that 
tliey  are  released  by  reason  of  the  failure 
of  the  principal  named  in  the  body  of  the 
bond  to  sign  it,  and  that  the  fact  that  the 
name  of  the  principal,  H.  L.  Chamness,  was 
written  In  the  body  of  the  bond  at  tbe  time 
of  Its  execution  and  delivery  was  sufficient 
notice  to  defendant  in  error  of  the  conditions 
under  which  the  bond  was  signed;  and  the 
defendant  in  error,  having  accepted  the  bond 
In  tbe  incomplete  condition  that  it  was  at 
the  time  of  Its  dellvei?,  cannot  be  beard  to 
say  that  It  had  no  notice  of  the  agreement 
foimd  by  the  referee  to  exist  between  the 
princtpal  and  plaintiffs  In  error,  vis.,  that 
tbe  bond  should  not  be  delivered  until  sign- 
ed by  the  principal.  As  to  whether  the  sure- 
ties under  tbe  facts  In  this  case  are  estop- 
ped from  asserting  the  failure  of  the  prin- 


cipal to  sign  because  of  their  conduct  or  neg- 
lect we  do  not  now  deem  necessary  to  de- 
cide. Section  10,  c  4,  p.  84.  Laws  Okl.  1899, 
provides:  »•  •  *  The  board  shall  re- 
quire the  cashier  and  any  and  all  officers 
having  the  care  and  handling  of  the  funds 
of  the  bank  to  give  a  good  and  sufficient 
bond,  to  be  approved  by  them  and  held  by 
such  custodian  as  the  board  may  designate." 
In  tbe  case  of  State  ex  reL  v.  Bggleston,  84 
Kan.  722,  10  Pac.  9,  being  a  case  in  which 
tlie  plaintiff  at  principal  had  failed  to  sign 
an  injunction  bond  under  the  statutes  of 
that  state,  which  are  Identical  with  the  stat- 
utes of  this  territory,  with  reference  to 
the  requiremoit  of  giving  bond  In  injunction 
cases,  the  Supreme  Ck>urt  of  tliat  state  say 
in  the  opinion  by  Horton,  O.  J.:  "*  •  • 
As  In  tfilB  state  all  obligations  are  several 
as  well  as  Joint,  we  think  that  where  an 
injunction  suit  is  brought  by  the  state  upon 
the  relation  of  a  proper  party,  a  bond  fur- 
nished by  tbe  plaintiff  and  executed  by  suffi- 
cient securities  would  be  valid  and  legal. 
*  •  •"  It  will  be  seen  that  the  bond  In 
this  oase  by  its  express  provisions  Is  a  Joint 
and  several  obligation,  and  that  the  Statutes 
of  this  territory  quoted  do  not  require  that 
tbe  cashier  shall  sign  tbe  bond,  but  only  pro- 
vide that  be  shall  give  bond  which  shall  be 
approved  by  tbe  board.  Throop  on  Public 
Officers,  {  186,  states  the  rule  to  be:  "But 
where  there  is  no  statutory  provision  tbe 
sureties  are  liable  If  the  bond  Is  filed  with- 
out its  execution  by  the  principal,  although 
they  executed  It  In  reliance  upon  his  promise 
to  also  execute  it"  Steams  on  Suretyship. 
at  page  268,  states  the  rule:  "The  omission 
of  the  name  of  tbe  principal  as  one  of  the 
signers  of  an  official  bond,  even  where  his 
name  appears  In  the  body  of  the  instrument 
as  an  obligor.  Is  a  mere  technical  defect  and 
will  not  release  the  surety,  except  In  those 
cases  where  the  surety  signs  upon  conditions 
known  to  the  obligee  that  the  bond  is  not 
to  take  effect  until  signed  by  the  principal. 
The  sureties  are  not  injured  by  the  failure 
of  tbe  principal  to  sign.  If  they  are  com- 
pelled to  pay  the  penalty  of  tbe  bond  because 
of  the  default  of  the  principal,  they  can  re- 
cover tbe  amount  beck  from  the  principal, 
whether  he  signed  the  bond  or  not  Where 
the  bond  is  accepted  and  approved  without 
the  signature  of  tbe  principal,  and  the  latter 
enters  upon  bis  office  by  reason  of  tbe  reli- 
ance of  the  obligee  upon  the  bond.  It  would 
be  giving  the  sureties  the  benefit  of  tbe  con- 
tract without  Imposing  Its  burden  to  permit 
them  to  escape  liability."  In  tbe  case  of 
Tlllson  V.  State.  29  Kan.  452 — ^being  an  ac- 
tion upon  a  criminal  recognizance — ^the  court. 
In  the  opinion  by  Valentine,  J.,  says:  "The 
point  that  the  recognizance  Is  void  because 
the  accused  did  not  sign  the  same  we  think 
is  not  tenable.  At  common  law  it  was  nev- 
er necessary  for  any  person  to  sign  tbe  recog- 
nizance. Under  tbe  statute  It  Is  only  neces- 
■ary  for  those  to  sign  tbe  recognisance  who 
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are  to  be  bound  ther'^y,  and  it  is  never 
necessary  under  tlie  statute  for  the  accused 
to  sign  the  recognizance,  unless  the  statute 
absolutely  requires  the  same  to  be  done." 
In  the  case  of  the  State  v.  McDonald  (Idaho) 
40  Pac.  312,  it  is  said:  "The  omission  of  the 
sberlft  to  sign  Ills  official  bond  did  not  re- 
lease him  from  any  liability  arising  under 
the  conditions  of  the  bond,  nor  did  such 
omission  release  the  sureties."  In  the  case 
of  Pima  County  v.  Snyder  (Ariz.)  44  Pac. 
297,  it  iB  said:  "Hence,  under  the  instrument 
sued  on,  the  liability  of  the  principal  being 
fixed  by  law,  and  such  principal  having  en- 
tered upon  the  duties  of  the  office  and  re- 
ceived the  emoluments  thereof,  and  the  sure- 
ties having  signed  the  bond  for  the  faithful 
performance  of  the  duties  of  such  office,  it 
would  be  a  good  obligation  against  them, 
and  for  any  default  upon  his  part,  they 
should  be  held."  In  the  case  of  Douglas 
County  V.  Bardon  et  al.  (Wis.)  48  N.  W.  969, 
we  quote  from  the  syllabus:  "Where  the 
bond  of  a  county  treasurer  recites  that  he 
and  his  sureties  'are  each  severally  held  and 
firmly  Ijound'  and  do  bind  themselves  'sev- 
erally and  firmly  by  these  presents,'  the  fail- 
ure of  the  treasurer  to  execute  the  bond  does 
not  render  it  void,  and  the  sureties  are  lia- 
ble." In  the  case  of  Williams  v.  Marshall, 
42  Barb.  524,  it  is  said:  "Though  the  name 
of  the  principal  debtor  Is  inserted  in  a  bond 
as  one  of  the  obligors,  the  Instrument  need 
not  be  subscribed  by  him  In  order  to  make 
it  binding  on  co-obligors."  The  case  of  St. 
Louis  Brewing  Ass'n  v.  Hayes  et  al.,  97  Fed. 
8."59,  33  C.  C.  A.  449:  "Where  the  failure  of 
a  principal  named  In  a  bond  to  sign  it  in 
no  way  affects  the  rights  or  liability  of  the 
sureties,  as  where  he  Is  equally  bound  by 
the  contract  to  secure  the  performance  of 
which  the  bond  Is  given,  and  imder  the  laws 
of  the  state  the  rights  of  the  sureties  are 
the  same  in  that  case  as  though  he  had  sign- 
ed the  bond,  his  omission  to  sign  it  does  not 
relieve  the  sureties  from  liability  thereon." 
Many  other  cases  might  be  cited  to  the  same 
effect  as  the  above  cases;  and,  while  there 
is  some  conflict,  we  think  the  more  modem 
and  better  weight  of  authority  sustains  the 
rule  laid  down  in  the  authorities  quoted. 

While  it  would  be  exceedingly  unjust  to 
hold  that  a  surety  would  be  bound  by  a  bond 
when  not  signed  by  the  principal  named  in  it 
as  obligor,  where  the  failure  of  the  principal 
to  sign  would  materially  affect  the  obliga- 
tions and  rights  of  the  surety,  we  cannot 
see  in  the  present  case  wherein  the  failure 
of  Chamness  to  sign  the  bond  in  any  way 
affects  the  rights  or  liabilities  of  the  plain- 
tiffs in  error.  Plaintiffs  In  error  could  be 
held  liable  for  no  sum  unless  Chamness  was 
also  liable  for  the  same  sum.    The  signing 


of  the  bond  would  not  change  the  liability 
of  Chamness  in  any  way.  In  the  event  the 
sureties  are  required  to  pay  the  penalty  of 
the  bond,  his  failure  to  sign  could  not  defeat 
a  recovM7  by  them  against  him;  so  that  we 
are  unable  to  see  any  reason  why  the  mere 
failure  of  Chamness  to  sign  the  bond  in 
question  should  be  permitted  to  defeat  a  re- 
covery upon  the  bond,  since  the  same  was 
accepted  and  relied  upon  by  the  defendant 
in  error,  and  under  such  circumstances  it 
would  be  injurious  to  hold  that  by  reason 
of  a  mere  technicality,  which  In  no  way 
could  affect  the  substantial  rights  of  the  par- 
ties, the  plaintiffs  In  error  could  defeat  the 
obligation  assumed  by  them.  But  counsel 
for  plaintiffs  In  error  contends,  and  the  ref- 
eree found,  that  at  the  time  the  bimd  was 
signed  by  the  plaintiffs  in  error  they  signed 
the  same  with  the  understanding  that  it 
should  be  signed  by  Chamness,  and,  notwith- 
standing that  the  defendant  in  error  had  not 
notice  of  this  agreement  or  condition,  the 
fact  that  the  bond  recites  upon  its  face  the 
name  of  the  principal  was  sufficient  to  put 
plaintiffs  upon  inquiry,  and  that  notice  Is  Im- 
plied; and  authorities  are  cited  by  him  to 
the  effect  that,  where  statutes  require  that 
the  principal  shall  sign  the  bond,  the  absence 
of  the  signature  of  the  principal  Is  sufficient 
to  place  the  obligee  upon  inquiry;  and  still 
other  cases  are  cited  where  stipulations  of 
the  instrument  require  the  same  to  be  sign- 
ed by  the  principal,  that  the  absence  of  his 
signature  is  sufficient  to  place  the  obligee 
upon  Inquiry;  and  still  others  wherein  the 
law  requires  the  principal  to  sign  the  bond 
and  his  failure  to  do  so  will  discharge  the 
sureties,  and  that  the  obligee  takes  the  bond 
with  notice  of  the  conditions.  But  under 
the  statutes  of  this  territory  quoted  there 
Is  no  requirement,  nor  is  It  necessary,  that 
a  principal  shall  sign  a  bond.  It  is  only 
required  that  he  shall  "give"  bond,  and  there 
is  nothing  In  the  stipulations  or  conditions 
of  the  bond  which  require  that  It  should  be 
signed  by  Chamness,  but  only  provides  for 
the  faithful  performance  of  his  duties  as 
cashier,  and  for  which  plaintiffs  in  error  in 
this  case  undertook  and  bound  themselves. 
Under  such  circumstances  there  Is  nothing 
which  would  charge  the  defendant  In  error 
with  Implied  notice  of  the  secret  agreement 
between  Chamness  and  the  plaintiffs  in  er- 
ror. 

Under  the  authorities  cited  and  the  conclu- 
sions reached  by  us,  there  being  no  further 
questions  raised  by  plaintiffs  in  error,  the 
Judgment  of  the  district  court  of  Kingfisher 
county  Is  affirmed,  with  costs  to  the  plain- 
tiffs in  error.  All  the  Justices  concvurring, 
except  IRWIN',  J.,  who  tried  the  case,  not 
sitting. 
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METZ  et  al.  ▼.  WINNE* 
(Supreme  Court  of  Oklalioma.     Sept.  3,  1004.) 

USURY— WHAT  CONSTITUTES— ACTION  ON  NOTE — 

DEMUBBER  TO  AN  8 WEB— APPEAL 

— CR0S8-EBBOB8. 

1.  The  law  of  this  territory  prohibits  the  tak- 
ing or  contracting  for  any  higher  rate  of  inter- 
est than  12  per  cent,  per  annum,  and  makes  it 
unlawful  to  deduct  more  than  one  year's  inter- 
est from  the  loan  in  advance,  but  it  is  not  un- 
lawful to  compute  the  interest  for  the  entire 
time  the  loan  is  to  run,  and  contract  to  pay 
such  sum  in  installments  of  such  sums  and  at 
such  times  as  the  parties  may  by  contract  agree. 

2.  It  is  not  error  to  sustain  a  demurrer  to  an 
answer  which  alleges  no  consideration  for  a 
note,  and  which  pleads  the  special  facts  from 
which  such  conclusion  is  deduced,  when  from 
Murh  specific  facts  it  is  apparent  that  such  con- 
clusion is  erroneous,  and  that  such  note  is  based 
upon  a  sufficient  consideration. 

3.  The  defendant  in  error  will  not  be  heard 
upon  cross-errors  assigned  unless  be  has  saved 
exceptions  to  the  matters  complained  of  in  the 
court  below.  Errors  of  the  trial  court  not  ob- 
jected to  and  not  called  to  the  attention  of  the 
trial  court  or  excepted  to  will  be  deemed  as 
waived. 

(SyllabD*  by  the  Court.) 

Error  from  District  Court,  Woodward 
County;   before  Justice  J.  L.  Pancoast. 

Action  by  Scott  E.  Wlnne  against  Shasta 
L.  Metz  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

D.  P.  Marum  and  Chas.  W.  White,  for 
plaintiff*  In  error.  T.  W.  Sargent  and  W. 
H.  Crlley,  for  defendant  In  error. 

BUR*rORD,  C.  J.  This  was  an  action  to 
forecloi'e  a  mortgage.  On  August  27,  1901, 
the  defendants  Shasta  Metz  and  Barbara  A. 
Metz  executed  a  mortgage  to  the  plaintiff  to 
secure  a  principal  note  for  $600,  payable  in 
10  years,  with  10  coupon  Interest  notes  for 
$42  each,  also  secured  by  the  mortgage.  At 
the  same  time  Metz  and  wife  executed  a  sec- 
ond mortgage  to  the  same  mortgagee  for  the 
sum  of  $180,  payable  on  September  1,  1902, 
evidenced  by  two  notes,  one  for  $150  and  the 
other  for  $.30.  The  second  mortgage  contain- 
ed a  provision  to  the  eBTect  that,  In  the  event 
the  mortgagors  should  neglect  to  pay  any 
taxes  assessed  against  the  mortgaged  prem- 
ises, or  any  of  the  interest  notes  secured  by 
the  first  mortgage,  the  holder  of  the  second 
mortgage  should  pay  the  same  at  his  option, 
and  the  sum  so  paid  should  become  a  lien 
secured  by  the  second  mortgage,  and  the 
bolder  thereof  should  be  entitled  to  an  Im- 
mediate foreclosure  of  the  land.  The  notes 
and  mortgages  were  both  e.xecuted  to  Wlnne 
&  Winne,  and  payable  at  the  office  of  Winne 
&  Winne,  at  Wichita,  Kan.  It  was  averred 
In  the  petition  that  the  plaintiff,  Scott  E. 
Wlnne,  was  the  sole  person  doing  business  aa 
Winne  &  Winne,  and  all  papers  executed  to 
Winne  &  Wlnue  were  executed  to  him:  that 
be  had  assigned  the  prior  mortgage  and  $(i00 
note  and  the  10  coupon  Interest  notes  to  the 

•Rebearlog  denied  January  i,  1905. 


General  Missionary  and  Tract  Committee  of 
the  German  Baptist  Brethren  Church,  and 
that  the  first  Interest  coupon  note  of  $42 
came  due,  and,  the  mortgagors  having  failed 
to  pay  the  same,  the  plaintiff,  after  maturity, 
paid  and  took  up  the  same;  and  that  the 
$150  note,  secured  by  the  second  mortgage, 
was  also  due  and  impald,  and  the  plaintiff 
demanded  judgment  for  the  amount  of  the 
$42  note  paid  by  him,  as  well  as  the  $150 
note,  and  the  foreclosure  of  his  mortgage. 

The  defendants  first  answered  by  alleging 
that  the  mortgagee  was  doing  business  under 
a  fictitious  name,  and  had  not  compiled  with 
the  laws  of  Oklahoma  on  the  subject  of  ficti- 
tious partnerships.  The  court  heard  the  evi- 
dence on  this  plea,  and  overruled  the  same. 
It  was  heard  upon  affidavits  which  are  In 
the  record,  and  we  think  there  was  no  error 
In  the  court's  finding  and  judgment. 

The  defendants  then  answered,  first,  by 
general  denial,  except  they  admitted  the  ex- 
ecution of  the  several  notes  and  mortgages, 
but  by  way  of  affirmative  defense  alleged 
that  the  notes  were  both  given  for  Interest  on 
the  $G00  loan,  and  that  the  Interest  therein 
represented  amounted  to  more  than  12  per 
cent,  on  the  principal  sum,  and  was  therefore 
usurious.  The  plaintiff  demurred  to  all  that 
portion  of  the  answer  except  the  general  de- 
nial, and  the  court  sustained  the  demurrer. 
The  defendants  refused  to  plead  further,  and 
the  original  notes  and  mortgage  being  pre- 
sented to  the  court,  judgment  was  rendered 
In  favor  of  Winne  for  the  sum  of  $192,  with 
interest  on  said  sums,  as  provided  In  the 
notes,  and  for  foreclosure  of  the  mortgage. 

It  is  now  contended  that  the  court  erred  In 
giving  judgment  In  favor  of  the  plaintiff.  In- 
asmuch as  It  was  alleged  that  the  notes  were 
without  consideration,  and  that  It  was  error 
to  sustain  the  demurrer.  The  answer  ad- 
mitted the  execution  of  the  notes  sued  on, 
and,  while  it  was  averred  that  the  notes  were 
for  usurious  interest,  and  without  considera- 
tion, the  facts  were  all  set  out  In  the  answer 
from  which  such  conclusions  were  deduced, 
and,  If  the  facts  alleged  did  not  support  the 
conclusions  of  the  pleader,  but,  on  the  con- 
trary, showed  a  valid  consideration  for  the 
two  notes,  then  there  was  no  error  in  sus- 
taining the  demurrer.  The  facts  specially 
pleaded  in  the  answer  are  that  the  defend- 
ants borrowed  from  Winne  $600,  payable  in 
10  years,  with  Interest  at  7  per  cent,  and 
that  they  executed  one  note  for  $600,  and  ten 
notes  for  $42  each,  representing  the  Interest 
for  the  10  rcspectlTe  years;  that  they  also 
executed  the  note  for  $150,  which  was  for 
aoditlonal  Interest,  and  aver  that  such  sum 
was  usurious  and  excessive.  A  mere  matter 
of  mathematical  calculation  Is  sufficient  to 
refute  the  conclusion  of  the  pleader.  Parties 
may  contract  for  a  rate  of  interest  not  to 
exceed  12  per  cent.  The  Interest  on  $600  for 
10  years  at  12  per  cent,  is  $720.  The  Interest 
contracted  for  as  shown  by  these  notes  x.~ 
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as  follows:  Ten  notes,  |42  eacb,  $420,  one 
note  $30,  and  one  note  $150;  total,  $600— 
which  l8  $120  less  than  the  maximum  inter- 
est the  mortgagee  -was  entitled  nnder  the 
law  to  deduct. 

It  Is  argued  that  the  law  does  not  permit 
more  than  one  year's  interest  to  be  deducted 
in  advance.  Section  848,  Wilson's  ReT.  & 
Ann.  St.  1903,  provides:  "The  interest  which 
would  become  due  at  the  end  of  a  term  for 
which  a  loan  is  made,  not  exceeding  one 
year's  interest  in  all,  may  be  deducted  from 
the  loan  in  advance  if  the  parties  thus  agree." 
But  it  is  not  alleged  or  contended  that  any 
portion  of  the  interest  claimed  was  deducted 
from  the  loan  in  advance.  On  the  contrary, 
it  appears  from  the  pleading  that  the  mort- 
gagors borrowed  and  received  $000,  and  ex- 
ecuted interest  notes,  payable  in  installments 
after  the  first  year.  If  they  comply  with  the 
contract,  they  will  have  the  use  of  the  prin- 
cipal sum  for  the  period  of  10  years,  and  the 
presumption  is  that  they  will  do  so.  We 
know  of  no  law  tliat  will  prevent  a  borrower 
from  paying  all  the  interest  on  a  loan  at  the 
end  of  one  year,  or  in  such  Installments  as 
he  may  desire  and  the  parties  may  agree  up- 
on, so  long  as  the  person  making  the  loan 
does  not  exact  over  12  per  cent,  per  annum, 
nor  deduct  more  than  one  year's  interest 
from  the  amount  of  the  loan  in  advance. 
The  courts  do  not  undertake  to  make  con- 
tracts for  Individuals,  nor  to  relieve  them 


from  burdensome  obligations  voluntarily  as- 
sumed and  entered  into.  We  are  unable  to 
discover  any  error  in  the  ruling  and  judg- 
ment of  the  district  court  in  this  case. 

The  defendants  also,  in  their  answer,  again 
averred  that  the  plaintiff  was  a  fictitious 
imrtnership,  and  without  authority  to  main- 
tain this  action.  But  that  issue  had  once 
been  tried  on  the  facts,  and  determined  by 
the  court,  and  no  error  was  committed  in 
su.staining  the  demurrer  to  such  allegations 
when  pleii*>d  a  second  time. 

The  defendant  in  error  has  filed  a  cross- 
petition  in  which  be  assigns  as  error  the 
failure  of  the  court  to  include  an  attorney's 
fee  In  his  Judgment.  This  was  evidently  er- 
ror, and  must  have  been  an  oversight  of 
counsel  in  failing  to  claim  it  at  the  time  judg- 
ment was  rendered,  but  it  does  not  appear 
that  any  objection  was  made  in  the  trial 
court,  or  any  exception  taken  to  the  judg- 
ment, and  it  is  the  established  rule  of  prac- 
tice in  this  court  that  an  objection  of  this 
character  will  not  be  noticed  for  the  first 
time  in  tlie  Supreme  Court.  A  failure  to 
call  the  attention  of  the  trial  court  to  an  al- 
leged eri-or  and  except  to  its  ruling  will  ordi- 
narily be  treated  as  a  waiver. 

The  juJgment  of  the  district  court  of 
Woodward  county  is  affirmed,  at  the  costs  of 
the  plaintiffs  in  eri-or.  All  the  Justices  con- 
cur, except  PAXCOAST,  J.,  who  tried  the 
cause  below,  not  sitting. 
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HEITM/LN  ▼.  UOROAN,  Judge. 

(Snprame  Court  of  Idaho.    Jan.  21,  1005.) 

jtrsT  1PANEL — quAsniifo  obdbb  and  discbak- 

OINO  FANEXr->7T7BISDICnON— HOW  ACQUIBED 
—EXCESS  OV  JUBIBDICTIOS— BEMKDT  BT  CKB- 
TIOBABI. 

1.  Where  no  appeal  baa  been  taken  from  an 
order  of  the  board  of  county  commissionerg  in 
■electing  and  listing  names  of  persons  to  serve 
for  the  year  aa  jurors,  under  sections  S947, 
3948,  Rev.  8t  1887.  and  no  direct  atUck  haa 
been  made  on  grounds  of  fraud  in  the  selection, 
the  district  court  is  without  jarisdiction  to 
quash  a  panel  and  discharge  a  jury  on  motion 
of  the  prosecuting  attorney  of  the  county,  where 
such  motion  is  not  made  in  any  case  pending, 
and  no  litigant  is  complaining,  and  neither  the 
commissioners  nor  the  county  represented  by 
them  are  made  parties  to  the  proceeding. 

Stockslager.  O.  J.,  dissenting. 

2.  Kor  the  correction  of  the  improper  exercise 
of  such  excessive  jurisdiction,  the  writ  of  cer- 
tiorari, and  not  mandamus,  affords  tlie  proper 
relief. 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Petition  of  Charles  L.  Heitman  for  writ 
of  mandamus  to  H.  T.  Morgan,  Judge  of  tlie 
First  Judicial  District    Denied. 

(Varies  L.  Heitman,  pro  se.  T.  H.  "Wil- 
son. C.  W.  Beale,  John  B.  Goode,  Earl  San- 
ders, M.  A.  Folsom,  J.  L.  SlcCIear,  A.  A. 
Crane,  F.  L.  Burgan,  Edwin  McBee,  and 
F.  C.  Jones,  for  defendant 

AII^SHIE,  J.  The  petitioner,  Charles  L. 
Heitman,  an  attorney  of  this  court,  and  an 
elector  and  taxpayer  of  Kootenai  county, 
filed  bis  application  in  tbi*  court  praying 
tbat  a  'writ  of  mandate  issue  out  of  tliis 
court  to  Hon.  R.  T.  Morgan,  Judge  of  the 
First  Judicial  Disirict  of  this  state,  com- 
manding bim  to  resclAd  and  yacate  an  order 
made  by  him  on  tbe  letb  day  of  Novembor 
qoashing  the  panel  of  Jurors  returned  to 
aerve  at  the  November  term  of  said  court 
la  and  for  Kootenai  county,  and  to  forth- 
witb  resummon  and  reconvene  sucb  Jury, 
and  proceed  with  the  trial  of  cases  pending 
in  said  court  An  alternative  writ  issued 
December  3,  lS04v  returnable  December  8th, 
and  tbe  cause  was  thereafter  heard  upon 
tbe  petition  of  tbe  plaintlS,  and  a  motion 
of  defendant  to  quash  tbe  alternative  writ, 
and  bis  answer  and  return  to  the  writ 

It  appears  that  at  tbe  regular  January, 
1004,  meeting  of  tbe  board  of  commission- 
ers of  Kootenai  county,  in  compliance  with 
tbe  provisions  of  sections  3947,  3948,  Rev. 
St  1887,  tbe  board  selected  a  list  of  150 
names,  and  certified  tbe  same,  for  Jury 
service  in  the  county  during  tbe  year  1904. 
From  this  ordor  there  does  not  appear  to 
ever  have  been  any  appeal  taken.  On  the 
14th  day  of  November,  1904,  tbe  same  lielng 
tbe  first  day  of  the  November  term  of  tbe 
district  court  in  and  for  Kootenai  county, 
T.  H.  Wilson,  prosecuting  attorney  for  Koo- 
tenai county,  appeared  before  the  court  and 
filed  his  affidavit  and  motion  praying  the 
court  to  quash  the  panel  and  diacharge  tbe 
TOP.— 15 


jurors  summoned  for  that  term  of  court 
Tbe  motion  was  based  upon  the  grounds 
that  tbe  jury  list  for  tbe  year  1904  bad  been 
Illegally  selected.  In  that  the  names  bad 
not  l>een  taken  from  the  poll  list  as  required 
by  the  Revised  Statutes,  but  that  on  tbe 
contrary,  the  commissioners  and  other  coun- 
ty officers  met  at  Mr.  Heitman's  office  prior 
to  the  regular  board  meeting,  and  discussed 
tbe  names  of  persons  they  considered  eligi- 
ble, competent,  and  qualified  to  act  as  Jurors 
from  the  dlfTerent  portions  of  the  county, 
each  and  all  of  the  persons  present  suggest- 
ing names;  and  that  at  said  meeting  the 
list  of  150  names  was  made  out  and  there- 
after typewritten  by  a  stenographer  who 
was  in  the  employ  of  the  plalntilf,  and  de- 
livered to  the  board  of  commissioners.  This 
was  substantially  the  grotmd  of  the  motion. 
At  the  time  tbe  motion  was  made  by  tbe 
prosecuting  attorney  the  plaintiff  in  this  case 
appears  to  have  been  present  in  court  and 
without  citing  any  person  to  appear,  or  mak- 
ing any  one  a  party  to  the  proceeding,  the 
court  proceeded  to  hear  the  matter  and  take 
testimony  from  numerous  witnesses  who 
were  produced,  and  after  the  hearing  made 
bis  order  sustaining  the  motion  and  quash- 
ing the  panel  and  discharging  the  jurors. 
It  should  be  observed  that  no  case  was  on 
trial  or  called  for  trial  when  this  motion 
was  made,  and  no  case  had  been  set  for 
trial,  and  that  this  motion  was  not  made  by 
any  party  litigant  nor  in  any  case  pending 
before  tbe  court  In  the  proceeding  below 
there  seems  to  have  been  some  effort  made 
to  reflect  upon  tbe  action  and  conduct  of 
tbe  plaintiff  here,  Mr.  Heitman,  who  Is  a 
reputable  and  respected  attorney  of  this 
court,  and  we  deem  it  consonant  with  this 
proceeding  to  observe  that  there  Is  nothing 
in  the  record  that  characterizes  bis  conduct 
other  than  tbat  of  an  honorable  and  upright 
citizen  and  lawyer.  Sections  3947,  3948,  Rev. 
St  1887,  provide  the  time  and  manner  of 
preparing  a  Jury  list  for  the  district  court 
In  each  county  for  tbe  year.  Those  sections 
are  as  follows: 

"Sec.  8947:  Tbe  board  of  commisslonera 
of  each  county  most  at  their  first  regular 
meeting  in  each  year,  or  at  any  other  meet- 
ing. If  neglected  at  the  first  make  a  list 
of  persons  to  serve  as  Jurors  in  the  district 
court  of  the  county,  for  the  ensuing  year. 

"Sec.  3948:  They  must  proceed  to  select 
and  list  from  tbe  poll  lists  of  the  several 
precincts  In  their  respective  counties,  last 
returned  to  the  clerk  of  their  board,  the 
names  of  one  hundred  and  fifty  persons  com- 
petent to  serve  as  Jurors;  and  In  making 
sucb  selection,  tbey  must  take  the  names  of 
such  only  as  are  not  exempt  from  serving, 
who  are  in  possession  of  their  natural  facul- 
ties, and  not  Infirm  or  decrepit  of  fair  char- 
acter, of  approved  integrity,  and  of  sound 
Judgment:  provided,  that  if,  In  any  of  tbe 
counties,  the  county  commissioners  shall  not 
be  able  to  select  the  number  required  bg 
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this  section,  for  Jurors,  tbey  may  select  a 
less  number  and  the  highest  possible." 

The  first  question  -which  arises  for  our 
determination  Is  whether  or  not  the  defend- 
ant, as  judge  of  the  district  court,  had  ju- 
risdiction and  authority  to  hear  and  deter- 
mine the  regularity  and  legality  of  the  jury 
list  and  panel  drawn  therefrom  at  the  time 
and  In  the  manner  he  assumed  to  act.  By 
the  provisions  of  section  1770,  Rev.  St.  1887, 
as  amended  February  14,  1809  (Sess.  Laws 
1899,  p.  248),  every  taxpayer  of  Kootenai 
county  was  afforded  the  right  of  appeal 
from  the  order  of  the  board  of  county  com- 
missioners in  selecting  and  listing  names  of 
persons  to  serve  as  jurors  for  the  year  1904 
in  that  county.  In  addition  to  the  right  of 
appeal  granted  by  statute,  it  is  likely  that 
the  principles  of  equity  are  sufficiently  broad 
and  elastic  to  permit  of  a  direct  attacli  on 
that  order  on  the  grounds  of  fraud.  In  ei- 
ther case,  however,  the  commissioners  and 
the  county  represented  by  them  should  be 
brought  Into  court  by  the  regular  process  of 
law.  There  Is  no  more  presumption  in  favor 
of  one  official  than  another  when  it  comes 
to  the  honest  and  faithful  discharge  of  his 
official  duties.  The  prima  facie  presumption 
of  law  is  that  each  has  faithfully  dlscliar- 
ged  his  duties.  Here  neither  the  commis- 
sioners nor  the  county  (the  citizens)  repre- 
sented by  them  ever  bad  their  day  in  court. 
This  was  a  proceeding  sui  generis.  The 
prosecuting  attorney,  who  is  by  law  the  legal 
adviser  of  the  board  of  commissioners,  was 
the  moving  party  before  the  district  court, 
and  yet  it  does  not  appear  that  he  had  ever 
called  the  matter  to  the  attention  of  the 
board,  or  asked  them  to  vacate  their  order 
and  make  and  file  a  new  list  Again,  it  is 
shown  that  no  litigant  was  complaining,  and 
no  person  whose  rights  or  interests  could 
be  in  any  way  affected  by  the  action  of  this 
jury  complained.  The  individual  litigant  has 
every  opportunity  of  testing  the  fairness 
and  legality  of  the  jury  when  his  case  is 
called  for  trial,  and  he  is  then  provided  with 
all  the  safeguards  necessary  for  his  protec- 
tion and  attaining  the  ends  of  justice  (sec- 
Uons  4379,  7818  and  7819),  and  this  is  availa- 
ble to  the  state  as  well  as  Individuals.  Wc 
are  clearly  of  the  opinion  that  the  defendant 
judge  was  without  Jurisdiction  and  author- 
ity to  make  the  order  complained  of  at  the 
time  and  in  the  manner  and  by  the  proceed- 
ing in  which  such  action  was  taken  and  or- 
der made.  Jurisdiction  to  make  such  order 
cannot  be  acquired  in  an  ex  parte  manner. 
Since  we  have  concluded  that  the  action 
taken  was  in  excess  of  the  jurisdiction  of 
the  defendant  Judge,  it  must  necessarily  fol- 
low that  the  writ  of  mandate  will  not  lie, 
and  that  the  remedy  is  by  certiorari.  Sec- 
tion 4002,  Rev.  St.  1887. 

There  is  another  reason  why  the  writ  of 
mandate  as  prayed  for  cannot  issue  in  this 
case.  To  issue  the  writ  and  require  the 
trial  Judge  to  resummon  the  jury  and  pro- 


ceed with  the  trial  of  Jury  cases  would  neces- 
sitate the  continued  presence  of  the  Judge 
in  Kootenai  county,  while,  on  the  other 
hand,  it  is  shown  that  the  regular  term  of 
district  court  was  called  to  convene  in  Shos- 
hone county  on  the  next  Judicial  day  after 
the  date  of  our  hearing  this  application, 
and  that  only  one  term  of  district  court  has 
been  held  in  Shoshone  county  for  the  year 
1004.  The  Issuance  of  the  writ  would  thei-e- 
fore  interfere  with  a  regular  term  of  court 
in  another  county  of  the  same  Judicial  dis- 
trict, and  delay  the  business  of  that  county, 
and  possibly  deprive  the  county  of  its  con- 
stitutional right  to  two  terms  of  court  each 
year.    Section  11,  art.  5,  Const. 

The  alternative  writ  will  therefore  be 
quashed,  and  the  {tetition  denied.  No  costs 
awarded. 

SUIX.IV AX,  J.  .'concurring  in  part  only). 
This  is  an  application  for  a  writ  of  man- 
date, and  my  associates  hold  that  the  plain- 
tiff has  mistaken  his  remedy — that  his  rem- 
edy was  by  writ  of  review.  I  cannot  agree 
with  them  in  that  conclusion.  The  facts  are 
quite  fully  stated  in  the  opinion  of  Mr.  Jus- 
tice AILSHIE.  The  plaintiff  prays  for  a 
writ  of  mandate  commanding  the  Judge  of 
said  court  to  rescind  and  vacate  an  order 
made  by  Mm  on  the  16th  day  of  November, 
whereby  he  quashed  the  panel  of  jurors  re- 
turned to  serve  for  the  November  term  of 
said  court,  and  to  forthwith  resummon  and 
reconvene  said  Jury  and  proceed  with  the 
trial  of  cases  pending  in  said  court.  It  ap- 
pears that  the  petitioner  was  apprehensive 
that  said  November  term  of  court  would  pass 
without  a  trial  of  any  of  the  Jury  cases  on 
the  calendar,  as  in  fact  it  did  so  pass.  The 
term  was  commenced  on  the  10th  day  of 
November.  1904,  and  closed  on  the  following 
12th  day  of  December,  without  a  trial  of  any 
of  the  jury  cases  on  the  calendar,  and  the 
failure  to  try  any  of  the  jury  cases  was  be- 
cause of  the  discharge  of  tlie  panel  as  afore- 
said. It  Is  a  part  of  the  history  of  the  state 
that  two  terms  of  said  court  are  held  in  said 
county  each  year,  and  one  had  been  held  In 
the  month  of  April  prior  to  said  November 
term,  and  it  appears  that  unless  the  action 
of  the  court  in  setting  aside  said  panel  was 
Itself  set  aside,  no  Jury  cases  would  be  tried 
for  perhaps  six  months  thereafter;  and  as 
section  18  of  article  1  of  the  state  Consti- 
tution provides  that  courts  of  Justice  shall 
be  open  to  every  person,  and  a  speedy  rem- 
edy afforded  for  every  injury  of  person,  prop- 
erty, or  character,  and  right  and  justice  shall 
be  administered  without  sale,  denial,  delay, 
or  prejudice,  it  would  appear  that  that  pro- 
vision of  said  section  providing  that  a  speedy 
remedy  shall  be  afforded  without  delay 
would  be  violated  by  the  unauthorized  act 
of  said  court  in  the  discharge  of  said  Jury. 
The  record  of  the  proceedings  of  said  court 
in  quashing  said  panel  Is  before  the  court  in 
iliis  action,  and  the  main  object  and  purpose 
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ot  tbe  petitioner  was  to  compel  the  court  to 
rescind  said  order,  and  to  proceed  without 
delay  and  try  the  Jury  cases,  especially  crim- 
inal cases,  that  were  on  Its  calendar  bi  com- 
pliance with  the  above-noted  provisions  of 
the  Constitution.  In  the  decision  of  this 
case  the  court  holds  that  the  district  court 
exceeded  Its  Jurisdiction  in  discharging  said 
panel,  and  this  proceeding  was  brought  not 
only  to  set  aside  that  unauthorized  action  of 
the  court,  but  its  main  object  or  purpose  is  to 
compel  the  court  to  proceed  with  the  trial  of 
the  Jury  cases,  and  not  continue  them  until 
the  next  term  of  said  court.  An  application 
for  a  writ  of  mandate  was  the  proper  pro- 
ceeding, and  the  writ  should  have  been 
granted.  The  action  of  a  court  upon  an  ap- 
plication for  a  writ  of  review  cannot  extend 
further  than  to  determine  whether  an  in- 
ferior tribunal,  board,  or  officer  has  regularly 
pursued  the  authority  of  such  tribunal  or 
board.  Section  4968,  Kev.  St  1887.  And 
the  Judgment  of  this  court  going  that  far,  and 
no  farther,  would  not  give  the  plaintiff  the 
relief  he  Is  entitled  to  under  tbe  allegations 
and  prayer  of  his  petition.  The  court  had 
discharged,  without  authority  of  law,  the 
Jury  that  had  been  regularly  drawn  and 
summoned,  which  action  would  necessitate 
the  continuance  of  the  Jury  trials  for  that 
term,  and  the  main  object  and  purpose  of 
this  action  was  to  compel  the  Judge  to  pro- 
ceed and  try  such  cases  without  unnecessary 
delay.  Under  a  writ  of  mandate  this  court 
can  compel  the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty  result- 
ing from  an  office,  trust,  or  station;  and  It 
was  the  plain  duty  of  said  court  under  the 
provision  of  the  Constitution  above  quoted 
and  the  law,  to  proceed  and  try  all  Jury 
cases  on  the  calendar  that  the  parties  de- 
sired to  have  tried  at  that  term.  And  after 
this  court  has  held  that  the  trial  court  ex- 
ceeded its  jurisdiction  in  tbe  discharge  of 
the  panel.  It  seems  to  me  that  it  was  the 
duty  of  this  court  to  Issue  a  writ  of  man- 
date directing  the  trial  court  to  resummon 
the  Jurors  Illegally  discharged  and  to  proceed 
with  the  trial  of  the  Jury  cases  then  on  Its 
calendar.  In  Merrill  on  Mandamus,  {  46,  It 
Is  held  that  If  an  Inferior  tribunal  declines 
to  hear  a  case  on  what  is  termed  a  prelim- 
inary objection,  and  the  objection  is  purely  a 
matter  of  law,  tbe  writ  will  Issue  if  such 
tribunal  has  misconstrued  the  law;  and  the 
author  there  states  that  most  all  of  the  au- 
thorities agree  that.  If  a  tribunal  dismisses 
a  case  under  tbe  mistaken  conclusion  that 
It  has  not  Jurisdiction,  Its  action  will  be  re- 
viewed by  writ  of  mandate,  and  It  will  be 
compelled  to  try  the  case  or  hear  the  mat- 
ter. In  this  case  upon  a  preliminary  objec- 
tion the  panel  was  discharged,  and  as  a  re- 
sult of  that  mistake  all  Jury  cases  were  con- 
tinued for  the  term;  and,  this  court  having 
held  that  the  district  court  exceeded  Its  Ju- 
risdiction In  that  matter,  It  should  have  been 
compelled  by  mandate  to  resummon  tbe  Ju- 


rors 80  discharged,  and  proceed  with  the 
trial  of  the  Jury  cases,  and  the  qualifications 
of  each  of  said  Jurors  could  have  been  then 
and  there  determined.  By  a  writ  of  review 
the  wrong  of  which  tbe  plaintiff  complains 
could  not  be  redressed,  as  under  It  the  dis- 
trict court  could  not  be  compelled  to  proceed 
without  delay  and  try  the  Jury  cases  that 
were  ready  for  trial  at  that  term  of  court. 
In  People  v.  Judge,  22  Mich.  493,  It  is  held 
that  where  It  was  shown  that  service  bad 
been  made  by  the  sheriff,  and  the  circuit 
court  on  motion,  ordered  such  service  to  be 
set  aside  as  unauthorized  by  statute,  man- 
damus would  be  granted  to  compel  said 
court  to  vacate  said  order.  In  the  case  at 
bar  the  court  made  an  order  not  authorized 
by  statute,  and  mandamus  should  be  granted 
to  compel  the  court  to  vacate  said  order. 
In  People  v.  Judge,  59  Mich.  529,  26  N.  W. 
694,  It  is  held  that  a  decision  quashing  an 
indictment  may  be  reviewed;  the  only  ques- 
tion being,  what  is  tbe  better  form  of  re- 
view? And  mandamus  was  held  the  most 
appropriate  remedy.  So  In  the  case  at  bar 
the  question  Is,  which  Is  the  most  appro- 
priate remedy?  Review  Is  not,  because  the 
wrong  complained  of  cannot  be  completely 
remedied  under  that  proceeding.  Mandamus 
is,  because  a  full  and  complete  remedy  may 
be  given  by  that  writ  See  Hill  v.  Morgan 
(Idaho)  76  Pac.  323.  It  Is  not  sufficient  to 
say  that  the  Issuance  of  the  writ  of  mandate 
might  interfere  with  the  right  of  Shoshone 
county  to  have  two  terms  of  court  during 
the  year  1904,  as  provided  by  the  Constitu- 
tion, as  the  right  of  the  people  of  Kootenai 
county  to  have  two  terms  of  court  each  year 
is  given  by  tbe  same  provision  of  tbe  Con- 
stitution. 

I  concur  In  the  conclusion  reached  by  Mr. 
Justice  AILSHIE  to  the  effect  that  the  court 
had  no  Jurisdiction  to  make  the  order  dis- 
charging said  panel,  and  dissent  from  tbe 
conclusion  that  certiorari  is  tbe  appropriate 
remedy, 

STOCKSLAGER,  C.  J.  (concurring  In  part 
and  dissenting  in  part).  I  concur  in  tbe  con- 
clusion reached  by  Mr.  Justice  AILS^HIE  in 
so  far  as  he  says  the  proper  remedy  was  by 
certiorari.  I  do  not  concur  in  the  conclusion 
reached  by  a  majority  of  the  court  that  the 
defendant  Judge  exceeded  his  Jurisdiction  In 
making  the  order  discharging  the  panel. 
The  presumption  that  all  officers  discharge 
their  duty  has  a  direct  application  In  this 
proceeding  to  the  commissioners  of  tbe  coun- 
ty, who  are  charged  with  the  selection  of 
names  of  persons  to  serve  as  Jurors  for  the 
ensuing  year.  From  the  showing  made,  there 
can  be  no  question  but  that  their  desire  was 
to  get  none  but  good,  responsible  citizens  of 
tbe  county  for  Jury  service.  The  county  at- 
torney, who  Is  an  officer  of  the  court,  is  cliar- 
ged  with  the  duty  of  aiding  the  court  in  the 
discharge  of  its  every  duty,  as  well  as  pro- 
tecting citizens  In  both  civil  and  criminal 
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cases,  In  so  far  as  he  can,  wltb  Jnrors  prop- 
erly and  legally  selected.  If  for  any  reason 
be  bclieTed  the  persons  In  attendance  were 
dlsqnalifled  from  service.  It  was  his  doty  to 
call  such  fact  to  the  attention  of  the  court. 
This  he  did,  and  the  court,  after  an  exam- 
ination of  the  facts,  discharged  the  panel.  I 
do  not  tliink  the  court  exceeded  its  Jurisdic- 
tion in  making  this  order.  One  of  the  grave 
responsibilities  inherent  in  the  trial  courts  is 
to  provide  legal  and  competent  Jurors  for  the 
trial  of  all  cases  that  may  come  before  it; 
and  when  the  Judge,  after  the  examination, 
was  satisfied  that  the  Jury  list  had  been  im- 
properly, if  not  illegally,  selected  by  the 
county  commissioners,  it  was  his  legal  right, 
as  well  as  his  duty,  to  remove  any  question 
of  the  legality  of  the  panel  by  pursuing  the 
course  be  did.  As  to  what  may  have  been 
his  duty  after  the  panel  was  discharged  has 
nothing  to  do  with  the  legality  of  the  order 
complained  of. 


(10  Idabo.  649) 

CUNNINGHAM  t.  8T0NER  «t  at 

(Supreme  Court  of  Idaho,  June  23,  1904.    On 

Rehearing,  Jan.  25,  1905.) 

aPPEAI,  —  INSUFFICIENCY  OF  EVIDENCIS— FIND- 
INGS— JUDGMENT— CLAIM  AND  DELIVEBT — DE- 
CEASED PEBSON— CLAIM  AGAINST— PLAINTIFF 
AS    A    WITNESS— DAMAGES— MEASUItB   OF. 

1.  Under  the  provisions  of  section  4807,  Rev. 
St  1887,  unless  an  appeal  is  taken  within  60 
days  after  the  entry  of  judgment,  this  court  is 
precluded  from  reviewing  the  evidence  to  ascei^ 
tain  whether  it  is  sufficient  to  support  the  find- 
inn  or  Judgment. 

2.  In  an  action  in  claim  and  delivery,  the 
main  issue  is  the  right  to  the  possession  of  the 
personal  property  in  dispute. 

S.  As  this  is  not  an  action  prosecuted  against 
an  executor  or  administrator  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person, 
the  plaintiff  is  not  precluded  from  testifying  as 
a  witness  in  his  own  behalf  under  the  pro- 
visions of  subdivision  3,  {  5957,  Rev.  St.  1887. 

4.  The  measure  of  djamages  in  this  case,  if 
the  respondent  finally  recovers,  is  the  sheep  and 
their  increase,  or  their  value,  and  the  value  of 
the  wool  shorn  from  the  sheep;  and  the  appel- 
lant would  be  entitled,  as  an  offset  thereto,  to 
the  reasonable  cost  of  shearing  the  sheep  while 
they  were  in  his  possession,  and  marketing  the 
wool,  but  would  not  be  entitled  to  the  cost  of 
keeping  the  sheep,  except  from  the  date  of  the 
judgment  of  the  court  below  until  the  termina- 
tion of  the  retrial  of  the  case  after  this  decision. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham 
County;  James  M.  Stevens,  Judge. 

Action  by  James  A.  Cunningham  against 
John  W.  Stoner  and  others.  Judgment  for 
defendants,  and  plaintlS  appeals.  Revers- 
ed. 

J.  L.  Rawlins,  for  appellant  F.  S.  Dlet> 
rich,  L.  R.  Rogers,  and  M.  M.  White,  for 
respondents. 

SULLIVAN.  C.  J.  The  complaint  in  this 
action  contains  the  nsual  averments  of  an 
action  In  claim  and  delivery.    The  action 
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was  brought  against  respondents  Stoner  ft 
Post  to  recover  the  possession  of  StSOO  head 
of  sheep,  which  sheep  had  formerly  been 
In  the  possession  of  one  James  H.  Day,  now 
deceased.  Subsequently,  at  the  request  of 
said  respondents,  the  court  ordered  that 
the  respondent  D.  W.  Jones,  as  adminis- 
trator of  the  estate  of  eaid  Day,  be  made  a 
party.  Said  Jones,  as  administrator,  an- 
swered the  complaint,  and  denied  that  tbe 
appellant  was  the  owner  or  entitled  to  the 
possession  of  said  sheep,  and  averred  that 
said  sheep  belonged  to  the  estate  of  his 
intestate.  Day.  The  action  was  tried  by  the 
court  without  a  Jury,  and  Judgment  was 
entered  in  favor  of  the  respondents,  and 
based  on  the  ground  that  said  sheep  belong- 
ed tD  the  estate  of  said  Day,  and  that  said 
appellant  was  not  entitled  to  the  posses- 
sion thereof.  The  Judgment  was  entered 
on  the  30th  of  October,  1908,  and  the  ap- 
peal was  taken  on  12th  day  of  April,  1904k 
The  record  shows,  among  other  things,  the 
following  facts:  That  the  appellant  was  tbe 
owner  of  a  band  of  sheep,  consisting  of 
about  3,000  head  of  ewes,  and  on  the  29th 
day  of  January,  1896,  he  entered  into  a 
contract  with  said  deceased,  Day,  whereby 
be  leased  said  sheep  to  Day  until  October 
1,  1897,  on  certain  terms  and  conditions, 
which  it  is  not  necessary  to  set  forth,  fur- 
ther than  that  the  lessee  or  bailee  was  to 
return  said  sheep  to  the  appellant  and  make 
good  out  of  the  average  of  the  lambs  of  said 
ewes  the  losses  of  said  sheep;  that  tbe 
lessee  was  also  to  pay  for  the  use  of  said 
sheep  0  lambs  on  tbe  100  each  year,  and  1^ 
pounds  of  wool  per  sheep;  that  on  October 
1,  1897,  said  Day  had  in  this  flock  of  sheep 
3,100  head,  composed  of  said  ewes  and  their 
lambs;  that  after  Octotier  1,  1897,  Day  con- 
tinned  to  hold  tbe  sheep  on  the  terms  of 
said  lease,  recognizing  the  appellant  as  the 
owner  of  the  sheep.  In  the  years  1897,  1898, 
1899,  and  1901,  he  paid  tbe  money  received 
for  the  wool  rental  to  appellant  by  check. 
In  October,  1899,  Day  bad  about  3,000  bead 
of  sheep  carried  over  from  tbe  previous 
year,  and  about  2,000  lambs.  During  the 
ti-ial  It  was  admitted  that  In  the  spring  of 
189§  tbe  terms  of  said  agreement  between 
appellant  and  said  Day,  deceased,  as  em- 
bodied in  said  contract,  were  modified  by 
the  agreement  of  said  parties  to  the  extent 
that  in  lieu  of  the  9  lambs  per  100  ewes,  and 
wool,  to  be  paid  by  James  H.  Day  to  the 
appellant  for  the  use  of  said  sheep  for  each 
year,  said  Day  was  to  pay  an  annual  cash 
rental  of  $1,800  for  the  use  of  said  sheep. 
It  is  contended  by  counsel  for  appellant  that 
said  sheep  were  held  under  the  original 
lease  as  modified  by  said  Day  until  hia 
death,  on  April  14,  1903.  It  appears  that 
in  September,  1901,  the  said  Day  had  about 
5,000  head  of  said  sheep  and  their  increase. 
It  also  appears  that  in  June,  1901,  Day 
bought  about  4,100  bead  of  Oregon  yearling 
ewes;  that  these  had  no  lambs  In  1901,  and 
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that  a  few  of  them  had  lambs  In  1902;  and 
that  there  were  heavy  losses  among  said 
Oregon  sheep  during  the  winter  of  1901-02. 
In  September,  1902,  3,100  head  of  said  Ore- 
gon sheep  were  sold  to  one  Nebekar.  After 
the  sale  of  said  Oregon  sheep,  there  remain- 
ed about  6,300  head  of  sheep,  a  few  of  which 
were  Oregon  sheep.  It  appears  that  on  Oc- 
tober 20,  1902,  and  again  on  January  24  and 
February  23,  1903,  the  said  Day  executed 
mortgages  upon  certain  sheep  therein  de- 
scribed to  the  Flato  Commission  Company; 
that  on  April  14,  1903,  said  Day  died,  and 
the  Flato  Commission  Company,  by  Its 
agent,  took  possession  of  said  sheep.  Soon 
after  that,  the  commission  company  sold  the 
mortgages  and  the  Indebtedness  secured 
thereby  to  the  respondents  Stoner  &  Post 
for  the  sum  of  ?9,000.  On  May  1,  1903,  the 
sheep  were  taken  possession  of  by  the  re- 
spondents Stoner  &  Post,  and  the  flock  at 
that  time  consisted  of  4,392  head,  Including 
83  bucks  and  217  Oregon  ewes.  That  was 
the  number  of  sheep  at  the  commencement 
of  this  action.  The  sheriff,  under  the  writ 
Issued  in  this  suit,  took  possession  of  said 
sheep  after  notice  to  the  respondents.  Aft- 
er holding  the  sheep  five  days,  the  sheriff 
turned  them  over  to  the  appellant,  who  held 
possession  until  the  trial  of  this  action. 
Willie  the  sheep  were  thus  held  they  were 
shorn  of  their  wool,  which  was  sold  by  the 
appellant  for  the  sum  of  |2,497.18.  The 
court  entered  Judgment  In  favor  of  the  re- 
spondents for  the  return  of  the  sheep,  or 
their  value,  and  for  $2,497.18,  the  value  of 
the  wool  shorn  from  the  sheep,  and  costs. 

A  number  of  errors  are  assigned  and  are 
discussed  under  sl.x  heads  by  counsel  for 
appellant  in  his  brief.  Under  the  first  head 
he  discusses  the  Insufficiency  of  the  evi- 
dence to  supiwrt  the  findings.  As  the  ap- 
peal Is  from  the  Judgment  only  and  wns 
taken  more  than  60  days  after  the  entrj-  of 
the  Judgment,  this  court  is  precluded  by  the 
provisions  of  section  4807,  Rev.  St.  18S7, 
from  reviewing  the  evidence  to  ascertain 
whether  it  Is  sufficient  to  support  the  find- 
ings of  fact  See,  also,  Brady  v.  Linehan, 
5  Idaho.  732,  51  Pac.  7C1;  Moe  v.  Harger 
(Idaho)  77  Pac.  045.  We  can  therefore  only 
examine  the  assigned  errors  of  law  on  this 
appeal,  and  cannot  examine  the  evidence 
to  ascertain  whether  it  Is  snfficient  to  sup- 
port the  findings  and  Judgment. 

Under  the  second  head  are  discussed  as- 
signments of  error  1,  7,  8,  and  12,  which  re- 
fer to  the  action  of  the  court  in  not  per- 
mitting the  appellant  to  testify  to  any  mat- 
ter of  fact  occurring  before  the  death  of 
said  Day.  The  ruling  of  the  court  in  that 
matter  was  based  upon  the  provisions  of 
subdivision  3,  §  .5957,  of  the  Revised  Statutes 
of  1887,  which  subdivision  Is  as  follows,  and 
provides  that  the  following  persons  cannot 
be  witnesses,  to  wit:  "Parties  or  assignors 
of  parties  to  an  action  or  proceeding,  or 
persons  In  whose  behalf  an  action  or  pro- 


ceeding is  prosecuted,  against  an  executor 
or  an  administrator,  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as 
to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  person."  It  will  he 
observed  that  this  is  an  action  in  claim  and 
delivery,  and  Involves  the  right  to  the  pos- 
session of  a  band  of  sheep,  and  was  com- 
menced by  the  appellant  against  the  re- 
spondents Stoner  &  Post,  and  is  based  solely 
on  a  claim  or  demand  against  them.  The 
question  of  the  right  to  the  possession  of 
said  sheep  was  the  main  point  in  issue,  and 
not  the  ownership  of  said  sheep,  although 
the  appellant  alleges  that  he  is  the  owner. 
In  an  action  of  claim  and  delivery,  the  right 
to  the  possession  of  the  property  Is  the  main 
Issue.  And  while  counsel  for  appellant  ex- 
cepted to  the  order  of  the  court  making  the 
administrator  of  Day  a  party  defendant,  he 
has  not  discussed  that  exception  In  his  brief. 
As  I  take  it,  said  administrator  may  have 
been  a  proper  party  to  this  action,  but  I  do 
not  think  he  was  a  necessary  party.  The 
appellant  In  this  action  makes  no  claim 
against  the  estate  of  Day,  and  while  the 
respondents  Stoner  &  Post  allege  that  they 
are  the  assignees  of  a  claim  against  the 
estate  of  James  H.  Day,  secured  by  mortgage 
upon  the  property  sought  to  be  recovered, 
they  do  not  seek  any  relief  against  the  es- 
tate on  that  account  in  this  proceeding. 
That  being  true,  this  is  not  an  action  or 
proceeding  against  the  executor  or  admin- 
istrator upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person,  and  for  that 
reason  the  appellant  Is  not  disqualified  as  a 
witness  because  of  the  provisions  of  said 
section  above  quoted.  The  court  erred  in 
refusing  to  permit  the  appellant  to  testify 
in  this  case. 

The  admission  in  evidence  of  the  declara- 
tion of  Day,  made  in  the  absence  of  the 
plaintiff  to  the  witness  Houtz,  to  the  effect 
that  he  was  the  owner  of  said  sheep,  and 
the  nflidnvlts  of  said  Day  attached  to  the 
mortgages  Introduced  In  evidence,  in  which 
he  declares  that  he  is  the  owner  of  the 
sheep.  Is  assigned  as  error.  It  is  contended 
that  those  declarations  were  self-serving  and 
no  part  of  the  res  gestee,  and  that  they  did 
not  accompany  or  tend  to  characterize  any 
act  of  Day  pertaining  to  the  possession  of 
the  sheep,  and  were  made  in  Salt  Lake 
City,  state  of  Utah,  while  the  sheep  were 
in  Idaho  or  Wyoming.  While,  on  the  other 
hand,  counsel  for  respondents  contend  that 
Day's  possession  of  said  sheep  was  prima 
facie  evidence  of  his  ownership,  and  that 
said  declarations  are  a  part  of  the  res  ges- 
tse. 

The  general  rule  in  regard  to  a  party's 
declarations  is  that  such  declarations  are 
competent  evidence  against  him  or  his  rep- 
resentatives, and  cannot  be  adduced  by  or 
in  favor  of  either.  To  that  general  rule  there 
appears  to  he  an  exception,  which  is  that, 
when    declarations    qualifying    and    giving 
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character  to  an  act  proper  to  be  given  In 
evidence  accompany  that  act,  they  are  ad- 
missible, whether  self-serving  or  not,  be- 
cause they  are  a  part  of  the  res  gestse. 
McConnell  v.  Hannah,  96  Ind.  102.  We  have 
many  decisions  that  recognize  that  excep- 
tion. In  Reiley  v.  Haynes,  38  Kan.  259,  16 
Pac.  440,  5  Am.  St.  Rep.  737,  It  was  held 
that  declarations  by  a  party  to  the  action.  In 
possession  of  personal  property,  as  to  her 
ownership  thereof,  accompanying  some  prin- 
cipal fact  which  they  serve  to  explain  and 
qualify,  are  sometimes  said  to  be  a  part  of 
the  res  gestse;  but,  as  the  admissibility  of 
such  declarations  is  an  exception  to  the  gen- 
eral rule  that  the  declarations  of  a  party  are 
not  competent  evidence  in  his  own  behalf, 
they  should  be  allowed  only  with  all  the  lim- 
itations and  restrictions  Imposed  upon  them. 
In  Fellows,  Administrator,  v.  Smith,  130 
Mass.  378,  it  was  held,  in  an  action  by  an 
administrator  against  a  widow  of  his  intes- 
tate for  the  conversion  of  certain  personal 
property,  that  declarations  of  the  Intestate 
that  the  property  was  not  his  are  admissible 
for  the  defendant,  and  the  statements  of  the 
intestate  that  the  property  was  his  are  inad- 
missible few  the  plalntltr.  The  rule  laid  down 
in  that  case  appears  to  us  to  be  the  correct 
rule,  unless,  at  least.  It  clearly  appears  that 
such  declarations  are  a  part  of  the  res  ges- 
tae, and  not  made  for  self-serving  purposes. 
We  think,  under  the  facts  of  this  case,  the 
court  did  not  err  in  admitting  such  declara- 
tion. 

It  appears  that,  while  the  appellant  was 
In  the  possession  of  the  said  sheep  after  they 
were  delivered  to  him  by  the  sheriff,  he  kept 
them  for  some  time,  and  during  that  time 
they  were  shorn,  and  the  wool  sold  for  the 
sum  of  $2,497.18.  And  the  appellant  sought 
to  show  the  expense  of  keeping  the  sheep 
while  they  were  in  his  possession,  as  an  off- 
set to  the  claim  for  damages,  and  the  court 
refused  to  permit  him  to  do  so.  This  action 
of  the  court  is  assigned  as  err<w.  It  is  con- 
tended by  counsel  for  appellant  that  the  pos- 
session of  the  sheep  was  taken  in  good  faith, 
and  that  respondents  could  not  recover  more 
than  the  value  of  the  use  of  the  sheep  while 
they  were  in  the  possession  of  appellant,  and 
that  appellant  Is  entitled  to  credit  for  the 
reasonable  cost  of  keeping  the  sheep  and 
shearing  them  and  marketing  the  wool  as  an 
offset  against  the  value  of  the  wool;  and  he 
cites  5  Walt's  Actions  &  Defenses,  499;  Al- 
len V.  Fox,  51  N.  Y.  567,  10  Am.  Rep.  641; 
and  Tandle  v.  Kingsbury  (Kan.)  22  Am. 
Rep.  282.  In  the  first-cited  authority  It  Is 
held  that  "in  an  action  of  replevin,  where 
the  property  has  a  usable  value,  the  value  of 
such  use  during  the  time  of  its  wrongful 
detention  should  be  given";  and,  "In  the  ab- 
sence of  malice  or  aggravating  circumstan- 
ces, the  plaintiff  Is  entitled  to  no  more  than 
the  use  of  the  property  would  have  been 
worth  to  him  during  the  period  he  was  de- 
prived of  its  use  by  the  plaintiff."    See  Bar- 


ney V.  Douglass,  22  Wis.  464.  In  the  case 
of  Allen  V.  Fox  the  question  of  the  proper 
measure  of  damages  in  cases  of  replevin  is 
discussed  at  considerable  length.  The  court 
In  that  case  said  that,  in  such  cases,  If  the 
owner  recovered  the  Interest  on  the  value  of 
the  property  from  the  time  he  was  deprived 
of  It  he  will  generally  have  a  complete  in- 
demnity, unless  the  property  has  depreciated 
In  value.  In  which  case  the  depreciation  must 
be  added  to  the  Interest  on  the  value,  taken 
as  It  was  before  the  depreciation,  and  the 
two  items  will  furnish  the  amount  of  dam- 
ages. In  the  case  of  Yandle  v.  Kingsbury, 
supra,  the  court  held  that  in  an  action  of 
replevin,  where  the  property  In  controversy 
has  a  usable  value,  the  value  of  the  use  of 
such  property  during  the  time  of  its  wrongful 
detention  may  be  recovered  as  proper  dam- 
ages. In  an  action  In  replevin,  where  the 
property  sought  to  be  recovered  has  a  usable 
value,  and  that  value  amounts  to  more  than 
interest  on  the  value  of  the  property,  a  court 
would  be  Justified  In  assessing  damages  for 
the  amount  of  the  usable  value  of  the  prop- 
erty, and  that  would  be  the  proper  measure 
of  damages,  and  not  Interest  on  the  value  of 
the  property.  And  I  think,  under  the  facts 
as  shown  by  the  transcript,  If  the  respond- 
ents finally  recover  the  sheep  and  their  in- 
crease, or  their  value,  with  the  value  of  the 
wool  shorn  from  the  sheep,  the  appellant 
would  be  entitled,  as  an  offset  thereto,  to 
the  reasonable  cost  of  shearing  the  sheep 
while  they  were  In  his  possession,  and  mar- 
keting the  wool,  but  would  not  be  entitled  to 
the  cost  of  keeping  the  sheep  from  the  time 
he  took  possession  of  them  to  October  30, 
1903,  the  date  of  the  Judgment  of  the  court 
below,  but  would  be  entitled,  as  an  offset 
against  any  damages  recovered  by  the  re- 
spondents, to  the  reasonable  value  of  the  cost 
of  keeping  said  she«p.  If  he  has  kept  them 
since  that  date  until  the  termination  of  this 
case  by  the  trial  court  after  this  decision,  as 
it  would  be  unjust  for  the  appellant  to  bear 
the  expense  of  keeping  the  sheep  while  cor- 
recting the  errors  of  the  trial  court 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  grant  a  new 
trial.  Costs  of  this  appeal  are  awarded  to 
the  appellant 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 

On  Rehearing. 

AILSHIE,  J.  After  a  rehearing  In  this 
case,  we  have  discussed  and  considered  the 
entire  record  anew,  and  have  decided  that 
the  conclusion  reached  by  us  upon  the  for- 
mer hearing  Is  correct.  The  principal  con- 
tention made  by  respondents  on  the  rehear- 
ing Is  directed  against  that  part  of  the  orig- 
inal opinion  wherein  it  is  held  that  the  ap- 
pellant was  not,  by  reason  of  the  provisions 
of  subdivision  3  of  section  5957,  Rev.  St.  1887. 
disqualified  from  testifying  concerning  mat- 
ters occuiTlng  prior  to  the  death  of  Day. 
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Counsel  argue  that,  since  the  court  holds 
that  Day's  administrator  was  properly 
brought  Into  the  case  as  a  defendant,  the 
result  of  the  litigation  must  be  the  same  as 
If  the  action  had  been  originally  brought 
against  the  administrator,  and  that  the  same 
rule  us  to  the  admission  of  the  evidence  of 
plaintiff  would  apply  In  either  case.  I  think 
counsel  correct  In  this  contention,  and,  after 
what  examination  1  have  been  able  to  make 
on  the  subject,  I  am  inclined  to  the  belief 
that  such  an  action  as  this  against  an  ad- 
ministrator is  not  a  "claim  or  demand" 
against  an  estate,  within  the  meaning  of 
subdivision  3  of  section  5957.  Where  plain- 
tiff claims  ownership  and  right  of  posses- 
sion, and  the  administrator  denies  the  alle- 
gation of  the  complaint,  and  claims  the  prop- 
erty as  that  of  the  estate  represented  by 
him,  the  Issue  of  the  case  Is  that  of  owner- 
ship; and  the  application  of  subdivision  3, 
S  5957,  would  amount  to  trying  the  tight  of 
property  between  the  two  litigants,  with  the 
court  presuming  all  the  while,  during  the 
course  of  the  trial,  that  the  property  belongs 
to  the  defendant.  Such  a  trial  would  seem 
extraordinary.  In  a  case  like  this  the  plain- 
tiff is  claiming  nothing  from  the  estate.  He 
is  only  pursuing  his  own  property,  or  what 
he  claims  to  be  his  own.  The  California 
court  appears  to  have  uniformly  placed  this 
construction  upon  their  statute,  which  is 
Identical  with  ours.  Poulson  v.  Stanley,  122 
Cal.  655,  55  rac.  605,  68  Am.  St.  Rep.  73. 

It  is  contended  by  respondents  that  Rice 
V.  Rigley,  7  Idaho,  115,  61  Pac.  290,  Is  In 
conflict  with  this  position.  The  members  of 
the  court  are  not  agreed  as  to  the  reasons 
for  the  conclusion  at  which  we  have  arrived, 
nor  are  they  agreed  as  to  the  distinction,  if 
any,  to  be  drawn  between  this  and  the  Rice- 
Itigley  Oase.  Of  course.  It  will  be  noticed 
that  this  case  belongs  to  a  different  class  of 
actions,  and  looks  solely  to  the  title  and  right 
of  possession  of  personal  property. 

For  the  reasons  lust  stated,  I  shall  not  en- 
ter upon  any  further  discussion  as  to  my 
views  In  the  case. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded,  with  Instruc- 
tions to  grant  a  new  trial.  Costs  awarded 
to  appellant. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


NEW  YORK  FOT^NDLING  HOSPITAL  v. 

GATU'I. 
(Supreme  Court  of  Arizona.     Jan.  21,   ]90.">.) 

INFANTS— BIOIIT  TO   Cl'STODT— HABEAS   COBPUS 
— WELFABE   OF  INFANT. 

1.  Where  a  corporate  foundling  hospital  of 
the  state  of  New  York  sent  a  number  of  chil- 
dren of  tender  years,  of  tiie  Caucasian  race,  to 
Arizona,  where  they  were  given  in  charge  of 
half-breed  Mexican  Indians,  who  were  impecu- 

f  1.  See  Guardian  and  Ward,  vol.  25,  Cent.  Dig.  { 
CO;  Habeas  Corpus,  voL  25,  Cent.  Dig.  i  U. 


nious,  illiterate,  and  vicious,  and  the  children 
were  taken  from  them  by  American  residents, 
who  retained  custody  of  the  children,  caring  for 
them  in  auitable  homes,  in  habeas  corpus  pro- 
ceedings by  the  hospital  respondents  would  be 
permitted  to  retain  custody,  irrespective  of  any 
legal  claims  of  the  asylum  or  of  the  respondents 
under  state  guardianship  proceedings. 

Habeas  corpus  by  the  New  York  Foundling 
Hospital  against  John  C.  Gattl  to  obtain  the 
custody  of  William  Norton,  an  Infant.  Writ 
dismissed. 

The  New  York  Foundling  Hospital,  a  cor- 
poration, filed  its  petition  In  this  court,  pray- 
ing for  a  writ  of  habeas  corpus  to  be  direct- 
ed to  one  John  C.  Gatti,  commanding  said 
Gattl  to  produce  the  body  of  William  Nor- 
ton, an  Infant,  and  to  make  return  by  what 
right  he  holds  said  infant  in  his  possession 
and  under  his  custody  and  control.  In  Its 
application  for  the  writ,  petitioner  alleged 
that  it  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  York; 
that  tmder  and  by  virtue  of  Its  charter  it  is 
duly  authorized  and  empowered  to  receive, 
and  keep  under  its  care,  charge,  custody, 
and  management,  children  of  the  age  of  two 
years  and  under,  found  In  the  city  of  New 
York,  abandoned  or  deserted,  and  left  in  the 
crib  or  other  receptacle  of  petitioner  for 
foundlings ;  that  by  virtue  of  its  charter  it 
found  and  received,  and  took  under  its  care, 
charge,  custody,  and  management,  the  child 
named  in  the  petition;  that  on  or  about  the 
iBt  day  of  October,  1904,  in  the  exercise  of 
its  care,  charge,  custody,  and  management  of 
said  child,  it  placed  said  child  in  the  home  of 
a  certain  person  in  the  town  of  Clifton,  Gra- 
ham county,  Ariz.,  to  be  held  and  cared  for 
by  said  person  In  said  home  temporarily,  and 
at  all  times  subject  to  the  supervision  of  the 
petitioner  and  its  officers  and  agents;  that 
on  or  about  the  2d  day  of  October,  1904,  the 
respondent  unlawfully,  and  by  means  of  force 
and  violence,  took  possession  of  said  child 
from  the  person  to  whom  it  was  entrusted 
by  the  petitioner,  and  has  ever  since  retained 
possession  of  the  same,  and  the  said  child  is 
now  in  the  custody  and  under  the  control 
of  the  said  resi)ondent,  without  the  consent 
or  license  of  the  petitioner,  and  against  Its 
desire.  Intention,  and  protest 

In  response  to  the  writ  Issued  under  said 
I)etition,  the  respondent,  as  directed,  pro- 
duced the  said  child  in  court,  and  made  re- 
turn to  the  writ  as  follows:  A  motion  to 
quash  the  writ  was  made  upon  the  ground 
that  the  petition  failed  to  disclose  that  the 
petitioner  has  any  legal  right  to  maintain 
the  action,  for  the  reason  that  the  charter 
under  which  it  was  organized  gives  it  no 
right  of  guardianship  over  the  children  com- 
mitted to  its  care  and  custody;  that  its  au- 
thority is  limited  to  the  reception  in  its  in- 
stitution of  infants  of  the  age  of  two  years 
or  under,  found  In  the  city  of  New  York, 
who  have  been  abandoned  or  deserted,  and 
such  as  are  surrendered  to  it  under  the  pro- 
visions of  its  charter,  and  to  keep  within 
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said  institution  said  Infants  during  their 
minority,  and  tliat  said  ctiarter  does  not 
confer  upon  said  institution  the  right  to  make 
any  such  disposition  of  said  children  as  was 
made  by  tlie  petitioner,  as  set  forth  in  its 
petition;  and  that  by  making  such  disposi- 
tion the  said  petitioner  has  lost  such  power, 
right,  and  authority  as  may  have  been  confer- 
red upon  it  by  the  charter  of  the  state  of 
Xew  York  to  retain  the  custody  and  control 
of  said  infant.  The  resiwndent,  by  way  of 
plea  in  abatement,  set  up  that  the  petition- 
er had  no  right  to  maintain  the  action,  for 
the  reason  that  it  appears  upon  the  face  of 
the  petition  that  the  petitioner  Is  a  foreign 
corporation,  and  has  not  filed  a  copy  of  its 
articles  of  incorporation  or  charter,  or  the 
appointment  of  an  agent  resident  within  the 
territory  upon  whom  process  may  l)e  served, 
as  provided  in  chapter  10  of  the  Revised  Stat- 
utes and  the  amendments  thereto.  By  way 
of  further  return,  respondent  alleged  that 
letters  of  guardianship  of  the  person  of  the 
child  named  in  the  petition  were  granted  to 
the  respondent  by  the  probate  court  of  Gra- 
ham county,  Ariz.,  and  that  said  respondent, 
under  and  by  virtue  of  said  letters  of  guard- 
ianship, has  duly  qualified  as  such  guardian 
by  taking  the  oath  and  giving  the  bond  re- 
quired by  law  and  the  order  of  said  court, 
and  that  thereupon  respondent  became,  was, 
and  now  is  the  legally  appointed  and  acting 
guardian  of  said  child;  that  uiion  the  hear- 
ing of  the  application  for  said  letters  of 
guardianship  the  petitioner  appeared,  and 
from  the  order  of  said  court  appointing  re- 
spondent guardian  as  aforesaid  It  lias  taken 
an  appeal  to  the  district  court  of  the  Second 
Judicial  District  of  the  territory  of  Arizona. 
The  respondent  further  made  return  that  the 
cliUd  charged  in  the  petition  to  be  unlaw- 
fully in  the  custody  and  control  of  respond- 
ent is  a  white,  Caucasian  child,  of  the  Anglo- 
Saxon  race;  that  tlie  petitioner  on  or  about 
the  Ist  day  of  October,  1904,  brought  the 
said  child  to  the  territory  of  Arizona,  and 
abandoned  him  to  the  keeping  of  a  Mexican 
Indian,  whose  name  Is  unknown  to  the  re- 
spondent, and  who  was  and  is  financially  un- 
able properly  to  feed,  clothe,  shelter,  main- 
tain, and  educate  said  child,  and  is  other- 
wise, by  reason  of  his  race,  mode  of  living, 
habits,  and  education,  entirely  unfit  to  have 
such  care,  control,  and  education  of  said 
child;  that  the  said  person  to  whom  peti- 
tioner abandoned  said  child  voluntarily  sur- 
rendered said  child  to  certain  persons,  who 
thereuiJon  placed  said  child  in  the  care,  cus- 
tody, and  control  of  respondent;  that  re- 
spondent is  a  fit  person  to  have  the  care, 
custody,  and  control  of  said  child,  and  that 
It  will  be  to  the  best  interest  of  said  child 
that  he  be  pennltted  to  remain  within  the 
care,  custody,  and  control  of  respondent, 
whose  pnri)oso  and  intention  it  is  to  rear, 
maintain,  educate,  and  provide  for  said  child, 
in  all  things,  as  though  he  were  his  own. 
The  motion  to  quash  the  writ  was  denied, 


and  the  plea  In  abatement  was  overruled. 
The  petitioner's  motion  to  strike  was  de- 
nied, and  Its  demurrer  to  the  return  over- 
ruled. 

.Application  for  writs  In  16  other  cases.  In- 
volving the  custody  of  18  other  children,  were 
brought  by  the  petitioner.  The  petitions  in 
tho.ie  cases  were  similar  to  that  filed  in  the 
case  against  John  C.  Gattl.  The  return  In 
each  of  those  cases  was  likewise  similar  to 
the  return  made  in  the  Gattl  case.  In  re- 
sponse to  the  writs,  the  children  were  all  pro- 
duced In  court.  By  stipulation  entered  Into 
between  the  counsel  for  the  petitioner  and 
the  counsel  for  the  several  respondents,  it 
was  agreed  that  the  proof  adduced  in  the 
trial  of  the  application  for  the  writ  of  ha- 
beas cori>u8  in  the  case  of  John  C.  Gattl,  the 
pleadings,  and  the  testimony  taken,  should 
be  taken,  applied  to,  and  considered  by  the 
court  as  filed,  taken,  and  applied  in  each  of 
the  other  cases  for  writs  of  hal)eas  corpus 
brouRht  by  the  petitioner,  and  that  each  of 
said  cases  should  abide  the  result  of  the  de- 
termination of  the  case  of  John  C.  Gattl. 
The  case  was  thereupon  tried  upon  the  issues 
of  fact  raised  by  the  petition,  the  return, 
and  an  amended  traverse  to  the  return  filed 
by  the  petitioner. 

The  testimony  was  hoard  In  open  court, 
before  the  full  bench,  and,  in  accordance 
with  the  stipulation,  was  permitted  to  em- 
brace all  the  facts  deemed  relevant  and  ma- 
terial to  ail  the  cases  before  the  court.  The 
testimony  and  evidence  show  the  following 
facts: 

Tiie  Xew  York  Foundling  Hospital  Is  a 
corporation  organized  and  existing  under 
the  laws  of  the  state  of  Xew  York,  for  the 
purpose  of  caring  for  abandoned  and  de- 
serted infants  found  In  the  city  of  New 
York,  and  such  as  may  be  voluntarily  sur- 
rendered to  it.  of  tlie  age  of  two  years  or 
under;  the  act  amending  Its  charter  pro- 
viding that  It  should  be  under  the  care, 
management,  and  control  of  the  religious  or- 
der known  as  the  "Sisters  of  Charity." 
Willie  the  act  amending  the  charter  of  the 
hospital  does  not,  in  terms,  authorize  the  in- 
stitution so  to  do,  It  is  shown  that  it  has 
iwen,  from  the  organization  of  the  hospital, 
the  practice  of  its  managers  to  place  in- 
fants of  suitable  age  In  homes  within  and 
without  the  state  of  New  York,  to  be  cared 
for,  rearetl,  supiwrted,  and  educated  in  such 
homes  by  the  persons  to  whom  they  are 
given,  and  that  It  so  places  some  450  chil- 
dren each  year,  and  that  the  hospital  author- 
ities retain  the  right  to  visit  such  homes 
and  to  maintain  a  supervision  over  said 
children  until  they  become  of  age.  The  evi- 
dence does  not  disclose  the  nature  or  extent 
of  this  supervision,  nor  the  method  by  which 
it  Is  exercised. 

During  the  summer  of  1904  the  hospital 
authorities  received  a  letter  from  a  priest 
temporarily  in  charge  of  the  parish  of  Clif- 
ton and  Morenci,  requesting  that  a  certain 
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number  of  children  be  sent  from  the  In- 
stitution to  Clifton  and  Morencl,  to  be  pla- 
ced witMn  the  homes  of  certain  of  his 
parishioners,  who  were  represented  by  said 
priest  to  be  of  the  Spanish  race,  but  to  be 
persons  who  spolie  the  Kuglish  language; 
that  it  was  the  desbre  of  these  people  that 
only  children  of  fair  complexion  be  sent. 
In  response  to  the  application,  and  upon 
the  representations  made  by  the  priest,  40 
children  were  scut  by  the  petitioner,  under 
the  charge  of  Sister  Anna  Michella  and  two 
other  Sisters  of  Charity,  and  an  agent  by 
the  name  of  Swayne,  consigned  to  the  per- 
sons whose  names  had  been  previously  sup- 
plied by  the  priest  These  children  were  of 
the  Caucasian  race,  and,  as  requested  by 
the  said  priest,  chosen  from  among  those 
in  the  institution  who  were  fairest  and 
lightest  in  complexion.  They  were  all  cbil-* 
dren  of  unusual  beauty  and  attractlreness. 
Their  ages  were  from  18  months  to  5  years. 
To  the  clothing  of  each  child  was  attached 
a  tag,  giving  the  band  number  of  each 
child,  the  name  of  the  person  to  whom  con- 
signed, and  the  name  and  date  of  birth  of 
the  child.  To  each  person  to  whom  a  child 
was  assigned  was  sent  a  letter,  signed  by 
the  sister  superior,  reciuestiiig  that  the  con- 
signee, within  a  weeli  after  the  reception 
of  the  child.  All  out  a  blank  which  was  in- 
closed, containing  the  name  of  the  child, 
the  name  of  the  foster  parents  in  full,  the 
business  occupation  and  the  post-offlce  ad- 
dress of  such  foster  parents,  and  forward  the 
same  to  the  hospital  authorities.  The  let- 
ter also  requested  that  the  person  to  whom 
each  child  was  assigned  should  write  yearly, 
about  the  Ist  of  May,  how  the  child  was 
progressing,  and  giving  other  items  of  in- 
terest On  the  evening  of  October  1,  1904, 
the  children,  in  charge  of  said  sisters  and 
agent  arrived  in  Clifton  in  a  special  car. 
It  having  become  a  matter  of  notoriety  in 
Clifton  that  a  number  of  children  were  to 
arrive,  to  be  distributed  to  Mexican  families, 
a  crowd  of  Mexicans  gathered  at  the  station 
on  the  arrival  of  the  train,  together  with  a 
few  American  women  of  good  families;  the 
latter  being  attracted  by  curiosity  and  a 
desire  to  see  the  children,  who,  they  sup- 
posed, were  Mexicans.  The  children  con- 
signed to  the  persons  in  Clifton  were  taken 
from  the  car  by  those  in  charge  of  them, 
the  Americans  present  assisting  In  taking 
them  out.  The  latter  were  told  by  the  agent 
that  no  disposition  of  the  children  to  the 
Mexican  families  would  be  made  that  night, 
and,  on  being  asked  by  one  of  the  American 
women,  he  said  that  in  the  morning  an  op- 
portunity would  be  given  her  to  make  an  ap- 
plication for  one  of  the  children.  Upon  the 
arrival  of  the  train,  the  priest  came  Into  the 
car,  and  Sister  Anna  Michella  then  asked 
him  what  sort  of  people  they  were,  to  whom 
the  children  were  to  be  allotted.  He  there- 
upon said  that  they  were  all  good  Amer- 
ican citizens,  moral,  and  had  no  children  of 


their  own,  and  that  the  homes  were  all  that 
could  be  wished  for.  Having  noticed  that 
some  of  the  people  were  not  as  fair  in 
color  as  she  had  hoped  for  and  expected, 
the  sister  asked  him  if  there  would  be  any 
half-breeds  among  them,  and  he  said,  "No." 
Slie  asked  him  how  the  people  lived,  and 
he  replied  that  they  lived  in  frame  houses. 
She  then  stated  to  him  that  it  was  the  rule 
of  the  home  that  the  children  were  only 
place<l  out  on  trial  until  such  time  as  the 
homes  could  be  visited  by  the  sisters,  and 
that  If  it  were  found  that  any  of  the  homes 
were  not  as  expected,  the  children  would  be 
removed.  The  children  to  be  left  at  Clifton 
were  taken  to  the  priest's  house,  and  15 
of  them,  under  the  supervision  of  the  priest 
were  turned  over  that  night  to  the  persons 
to  whom  they  were  consigned.  No  visit  to 
or  examination  of  the  homes  of  these  people 
was  made  at  any  time,  either  by  the  agent, 
Swayne,  the  sisters  in  charge,  or  any  one, 
on  behalf  of  the  petitioner.  They  relied  en- 
tirely upon  the  statement  of  the  priest. 

The  evidence  establishes,  without  contra- 
diction, that  the  persons  to  whom  the  chil- 
dren were  given,  as  assigned,  both  In  Clif- 
ton and  Morenci,  were  wholly  unfit  to  be 
Intrusted  with  them;  that  they  were,  with 
possibly  one  or  two  exceptions,  of  the  lowest 
class  of  half-breed  Mexican  Indians;  tliat 
they  were  impecunious,  illiterate,  unac- 
quainted with  the  English  language,  vicious, 
and,  in  several  instances,  prostitutes  and  per- 
sons of  notoriously  bad  character;  that  their 
homes  were  of  the  crudest  sort,  being  for 
the  most  part  built  of  adobe,  witli  dirt 
floors  and  roofs;  that  many  of  them  had 
children  of  their  own,  whom  they  were 
unable  properly  to  support  Sister  Anna 
Michella,  who  was  intrusted  with  the  mat- 
ter of  carrying  out  the  Instntctlons  of  the 
hospital  authorities,  was  so  struck  by  the 
unfitness  of  these  people  that  in  three  In- 
stances she  refused  to  allow  the  children  to 
be  delivered,  and  In  other  instances,  as  testi- 
fied to  by  a  witness,  gave  them  up  "wltii 
tears  streaming  from  her  ej-es";  and  from 
her  own  testimony  it  appears  that  she  was 
not  satisfied  with  the  people  to  whom  they 
were  to  be  delivered,  but  that  she  felt  she 
could  not  override  the  authority  of  the 
priest 

On  the  morning  of  the  2d  of  October,  It 
became  generally  known  to  the  American 
residents  of  Clifton  that  the  ehildien  had 
been  distributed  the  night  before  to  these 
people.  Much  indignation  was  Immediately 
aroused,  and  an  Informal  conference  of  cit- 
izens was  held  to  discuss  the  matter  of  the 
distribution  of  the  children  which  had  been 
made.  A  committee  was  appointed  to  go  to 
Morencl  and  ascertain  from  the  priest  and 
the  agent,  Swayne,  their  purposes,  and  to 
Inform  them  as  to  the  feeling  excited  amonp 
the  Americans  over  the  distribution  of  these 
white  children  to  these  half-breed  Indian 
families.    This  committee  was  composed  of 
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one  Jeff  Dunagan,  a  deixity  sheriff,  and  one 
Thomas  Simpson.  The  committee  left  Clif- 
ton about  1  o'clock  In  the  afternoon,  and 
arrived  In  Morencl  shortly  after  2  o'clock  in 
the  afternoon.  They  immediately  went  to 
see  Mr.  Mills,  the  superintendent  of  the 
copper  company  operating  at  that  place — 
one  of  the  leading  citizens  of  the  town — and, 
in  company  with  him,  went  in  search  of 
the  agent,  Swayne,  whom  they  found  at 
the  hotel.  Dunagan  then  stated  to  the  agent 
the  feeling  which  had  been  aroused  In  Clif- 
ton, their  purpose  in  visiting  Morencl,  and 
asked  liim  what  lie  would  do  in  the  mat- 
ter. Both  Dunagan  and  Simpson  testified 
that  in  response  to  their  inquiries  the  agent, 
Swayne,  said  that  he  knew  his  business,  and 
(lid  not  propose  to  be  dictated  to  by  the 
people;  that  the  children  "had  been  placed, 
and  would  stay  placed."  The  testimony  of 
Swayne  qualifies  the  statements  of  Dunagan 
and  Simpson  as  to  what  was  said  by  him  on 
that  occasion.  But  whatever  may  have  been 
the  precise  reply  made  by  Swayne,  it  is  not 
disputed  that  Dunagan  and  Simpson  tele- 
phoned the  Information  to  the  people  in  Clif- 
ton that  they  had  seen  Swayne,  and  that  his 
reply  was  that  he  would  not  do  anything; 
that  the  children  had  been  placed,  and  would 
stay  placed.  Upon  the  receipt  in  Clifton  of 
this  Information  so  telephoned,  a  meeting 
of  the  citizens  was  held,  and  a  committee 
of  25  persons  was  named  to  collect  the  chil- 
dren from  the  people  to  whom  they  had  been 
consigned,  and  to  bring  them  to  the  principal 
hotel  of  the  place.  The  members  of  the  com- 
mittee then  visited  the  various  homes  of  the 
persons  having  possession  of  the  children, 
and  stated  to  the  latter  that  they  bad  been 
sent  by  the  American  residents  to  take  the 
children  from  their  possession.  In  each  In- 
stance the  children,  without  protest,  were 
voluntarily  surrendered,  and  were  thereupon 
taken  to  the  hotel. 

Upon  the  arrival  of  the  train  in  Clifton,  all 
the  children  were  neatly  clad,  cleanly  in  ap- 
Iiearance,  and  gave  every  evidence  of  care- 
ful nursing  and  proper  attention.  When  the 
children  were  obtained  from  these  people, 
they  were  in  a  filthy  condition,  covered  with 
vermin,  and,  with  two  or  three  exceptions, 
ill  and  nauseated  from  the  effects  of  coarse 
Mexican  beans,  chilis,  watermelons,  and  oth- 
er improper  food  which  had  been  fed  them, 
and  in  some  instances  from  the  effect  of  beer 
and  whisky  that  had  been  given  them  to 
drink.  Upon  the  arrival  of  the  children  at 
the  hotel,  certain  good  women  of  the  place 
took  charge  of  them,  nursed  them,  and  se- 
cured medical  care  and  attention  for  them. 
On  the  next  day  the  children  were  given  to 
the  several  respondents  in  these  cases,  who 
have  since  had  them  in  their  care,  custody, 
and  control. 

The  agent,  Swayne,  and  the  priest  on  the 
night  of  October  2d  returne<l  with  Dunagan 
and  Simpson  to  Clifton,  arriving  there  In  the 
early  morning.     Citizens  to  the  number  of 


two  or  three  hundred  bad  assembled,  and 
were  waiting  for  their  return.  At  this  meet- 
ing much  excitement  was  manifested,  but  no 
act  of  violence  was  done  at  that  or  any  oth- 
er time.  Some  threats,  however,  of  a  gen- 
eral character,  were  made  by  certain  persons 
against  the  agent,  Swayne.  Both  Swayne 
and  the  priest  made  a  statement  of  their 
position  at  this  meeting.  Swayne  at  that 
time  was  apprehensive  that  he  might  re- 
ceive bodily  harm.  In  his  statement  at  the 
meeting  he  said  that  the  children  were  pla- 
ced temporarily  in  charge  of  the  people  to 
whom  they  had  been  consigned,  but  the  un- 
derstanding was  that  the  sisters  were  to 
remain  for  a  matter  of  two  or  three  weeks, 
and,  it  it  were  found  by  them  that  any  of 
the  cliiidren  were  placed  in  Improper  homes, 
they  would  be  taken  from  such  homes  and 
replaced.  He  protested  against  the  taking 
of  the  children  by  the  American  residents, 
and  neither  by  his  consent,  nor  that  of  the 
sisters,  were  the  children  either  taken  from 
the  homes  in  which  they  had  been  placed  or 
given  to  the  respondents.  On  the  next  day 
other  meetings  were  held,  at  which  both  the 
priest  and  Swayne  were  present.  The  Clif- 
ton children  were  not  given  up  to  the  sisiers 
or  the  agent  by  the  people  who  bad  taken 
them  in  charge,  for  the  reason  that  they 
feared,  if  so  returned,  the  children  might  be 
again  placed  in  equally  unfit  homes  of  Mexi- 
can Indians  elsewhere.  In  Morencl,  after  the 
distribution  of  the  children,  and  after  the 
facts  had  become  known,  the  same  Indigna- 
tion was  aroused  among  the  American  citi- 
zens, and  much  the  same  course  was  pursued 
as  In  Clifton.  Mr.  Mills,  in  company  with 
others,  called  upon  the  sisters  and  upon 
Agent  Swayne,  and  remonstrated  with  them 
against  permitting  the  children  to  remain 
with  the  people  to  whom  they  had  been  dis- 
tributed. As  a  result  of  these  remonstrances, 
and  a  statement  by  Mr.  Mills  that  the  Amer- 
ican residents  of  Morencl  would  not  suffer 
the  children  so  to  remain,  the  priest  and  the 
agent,  Swayne,  visited  the  homes  of  the  Mex- 
icans having  the  children,  and  obtained  a 
surrender  of  them,  and  brought  them  to  the 
hotel;  and  these  children,  with  the  excep- 
tion of  three,  who  were  turned  over,  at  the 
request  of  Dunagan,  to  be  distributed  among 
American  residents,  were  subsequently  taken 
back  by  the  sisters  and  the  agent  to  the 
East,  and  there  placed  in  homes.  It  is  shown 
by  the  testimony  of  Sister  Anna  and  the 
agent,  Swayne,  that  they  would  not  have 
given  the  three  Morencl  children  to  Duna- 
gan. except  that  they  then  believed  that  the 
people  of  Morencl  would  not  permit  any  of 
the  children  to  be  taken  away  by  them. 

It  is  clearly  established  by  the  proof  in  the 
case,  and  it  is  not  disputed,  that  each  of  the 
respondents  is  a  fit  and  proper  person  to 
have  the  care,  custody,  and  control  of  the 
children;  that  they  are  people  of  sufficient 
means  properly  to  care  for  and  educate  the 
children,  and  that  they  are  fit  persons,  by 
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reason  of  their  chsracter,  standing,  and  age, 
to  have  and  maintain  such  care,  custotly,  and 
contrtd;  that,  without  exception,  they  have 
become  attached  to  the  children,  and  the  chil- 
dren have  become  attached  to  them;  and 
that  each  desires  to  retain  the  particular  child 
which  he  has,  in  order  that  he  may  rear 
the  same  as  one  of  his  own  household. 

On  the  lUth  of  October,  applications  were 
made  by  the  respondents  to  the  probate  court 
of  Graham  county,  Ariz.,  for  letters  of  guard- 
ianship of  the  person  of  the  child  which 
each  possessed.  Hearings  were  had,  at 
which  this  petitioner  was  represented  by 
counsel,  and  in  each  instance  letters  of 
guardianship  were  granted  in  accordance 
with  said  application,  and  each  of  said  re- 
spondents duly  qualified  as  such  guardian. 
Thereupon  this  petitioner  took  an  appeal 
from  the  order  granting  said  letters  of  guard- 
ianship in  each  case  to  the  district  court  of 
Graham  county.  Pending  said  appeals  these 
petitions  were  filed,  and  in  response  to  the 
writs  the  children  were  brought  before  this 
court. 

Eugene  S.  Ives  and  Bennett  &  Williams, 
for  petitioner.  W.  C.  McFarland  and  Ben- 
nett &  Bennett,  for  respondent.  Frederick 
S.  Nave,  U.  S.  Atty. 

KENT,  C.  J.  (after  stating  the  facts  as 
above).  This  proceeding,  though  not  pre- 
senting questions  difficult  of  determination, 
or  points  of  law  that  are  novel,  is  unusual 
In  many  of  its  features,  and  is  important 
as  determinative  of  the  disposition  and  wel- 
fare of  a  number  of  little  children,  ignorant 
of  the  contest  that  is  being  carried  on  In 
regard  to  them.  Our  decision  will  determine 
the  question  of  their  environment,  the  elr- 
emnstances  under  which  they  shall  be  brought 
up,  the  foster  parents  and  homes  they  are 
to  have,  and  will  affect  their  future  prob- 
ably to  a  greater  degree  than  any  one  cir- 
cumstance that  can  now  come  into  their 
lives.  The  Importance  to  them  of  a  proper 
determination  of  this  proceeding  has  caused 
us  to  adopt  the  unusual  procedure  of  hear- 
ing the  evidence  orally  before  the  full  bench, 
and  we  deem  It  proi)er,  although  the  case 
has  only  In  the  past  few  days  been  closed, 
to  determine  the  matter  now,  while  all  the 
parties  concerned  are  before  the  court,  and 
to  state  the  facts  as  we  find  them  and  our 
conclusions  somewhat  at  length,  although 
opportunity  has  not  been  given  to  formulate 
them  other  than  hastily. 

The  question  presented  for  our  determina- 
tion primarily  is,  what  disposition  of  these 
children  will  be  for  their  best  interests? 
They  are  brought  before  us  by  the  peti- 
tioner, claiming  Its  legal  right  to  their  cus- 
tody. The  respondents  appear  and  claim 
their  custody,  alleging  also  a  legal  right. 
Whether  a  legal  night  exists,  either  on  the 
one  side  or  the  other,  such  right  is  not  con- 
clusive upon  us:  and,  wliile  it  is  properly  a 
factor  to  be  taken  into  consideration  in  de- 


termining the  welfare  of  the  children,  such 
welfare  is  the  controlling,  vital,  determina- 
tive fact. 

The  Supreme  Ck>urt  of  Massachusetts,  with 
that  clearness  of  diction  so  frequently  char- 
acteristic of  its  opinions,  has,  in  the  case 
of  Woodworth  v.  Spring,  4  Allen,  321 — the 
parent  case,  often  cited  and  followed — so 
fully  covered  the  law  upon  this  subject  that 
we  deem  it  desirable  to  quote  here  the 
greater  portion  of  that  opinion.  Speaking 
through  Mr.  Chief  Justice  Bigeiow,  the  court 
in  that  case  said:  "The  child  whose  cus- 
tody is  in  controversy  in  this  case  is  legally 
domiciled  in  the  state  of  Illinois.  That  waa 
his  domicile  of  origin,  and  as  he  has  had 
hitherto  no  legal  capacity  to  acquire  a  new 
one,  and  as  the  guardian  appointed  in  the 
place  of  his  origin  has  never  intended  to 
change  the  domicile  of  his  ward,  that  of 
his  birth  still  continues.  Story,  Confl.  Laws, 
par.  46.  In  determining  the  question  of  hia 
legal  custody  In  this  commonwealth,  he  is 
therefore  to  be  regarded  as  a  foreign  child 
who  is  lawfully  within  the  Jurisdiction  of 
this  state,  having  been  brought  within  its 
limits  not  forcibly  or  clandestinely,  but  with 
his  own  consent  and  with  that  of  the  peti- 
tioner, his  duly  appointed  guardian  under 
the  laws  of  Illinois,  who  had  the  lawful 
custody  of  his  person  in  that  state.  So 
much  seems  to  be  clear,  and,  if  the  right 
to  the  poasession  and  control  of  the  person 
of  the  child  depended  on  his  domicile,  the 
right  of  the  petitioner  to  claim  the  cus- 
tody of  his  person  would  be  indisputable. 
But  we  are  unable  to  see  that  the  facts  that 
the  child  was  bom  in  another  state,  and  that 
he  has  never  by  an  act  or  election  of  his 
own  or  of  his  guardian  obtained  a  new 
home  here,  liave  a  decisive  bearing  on  the 
question  at  issue  in  the  present  case.  He 
is  now  lawfully  within  the  territory  and  un- 
der the  Jurisdiction  of  this  commonwealth, 
and  has  a  right  to  claim  the  protection  and 
security  which  our  laws  afford  to  all  per- 
sons coming  within  its  limits,  irrespective 
of  their  origin  or  of  the  place  where  they 
may  be  legally  domiciled.  Every  sover- 
eignty exercises  the  right  of  determining 
the  status  or  condition  of  persons  found 
within  its  Jurisdiction.  The  laws  of  a  for- 
eign state  cannot  be  permitted  to  intervene 
to  affect  the  personal  rights  or  privileges 
even  of  their  own  citizens  while  they  are 
residing  in  the  territory  and  within  the 
Jurisdiction  of  an  independent  government. 
Effect  may  be  given  by  way  of  comity  to 
such  laws  by  the  Judicial  tribunals  of  other 
states  and  countries,  but  ex  proprlo  vigore 
they  cannot  have  any  extraterritorial  force 
or  operation.  The  question  whether  a  per- 
son within  the  Jurisdiction  of  a  state  can 
be  removed  therefrom  depends  not  on  the 
laws  of  the  place  whence  he  came  or  in 
which  be  may  have  his  legal  domicile,  but 
on  his  rights  and  obligations  as  they  are 
fixed  and  determined  by  the  laws  of  the 
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state  or  country  In  which  he  Is  found. 
•  *  *  The  comity  of  a  state  will  give  no 
eflfect  to  foreign  laws  which  are  Inconsistent 
with  or  repugnant  to  its  own  policy,  or  prej- 
udicial to  the  rights  and  Interests  of  those 
who  are  within  its  jurisdiction.  Even  the 
parental  relation,  which  is  everywhere  rec- 
ognized, will  not  be  deemed  to  carry  with  It 
any  authority  or  control  beyond  that  which 
Is  conferred  by  the  laws  of  the  country 
where  it  la  exerted.  The  patria  potestas  of 
a  foreign  parent  over  his  child  is  not  that 
which  is  vested  in  him  by  the  laws  of  the 
place  of  his  domicile,  but  that  which  exists 
by  virtue  of  the  parental  relation  in  the 
country  where  the  father  seeks  to  enforce 
his  authority.  These  well-settled  principles 
are  founded  on  the  necessity  of  securing  and 
preserving  to  every  state  the  exclusive  sov- 
ereignty and  Jurisdiction  within  Its  own  ter- 
ritory, and  avoiding  the  confusion  and  con- 
flict of  rights  and  remedies  which  would 
ensue  from  attempting  to  give  extraterri- 
torial effect  to  the  varying  laws  of  different 
countries.  'Statuta  suo  cluduntur  terrltorio, 
nee  ultra  territorium  disponunt'  Every  na- 
tion has  an  exclusive  right  to  regulate  per- 
sons and  property  within  Its  jurisdiction  ac- 
cording to  Its  own  laws,  and  the  principles 
of  public  policy  on  which  its  own  govern- 
ment is  founded.  It  results  from  these  prin- 
ciples that  persons  exercising  offices  and 
trusts  with  which  they  are  clothed  by  vir- 
tue of  the  laws  of  a  particular  state  or 
country  cannot  nndertalie  to  transfer  their 
power  or  capacity  to  act,  so  as  to  control 
persons  or  propc-ty  situated  beyond  the 
limits  of  the  Jurisdiction  of  the  government 
or  sovereignty  from  which  their  authority 
Is  derived.  An  administrator  appointed  un- 
der the  laws  of  a  foreign  state  cannot  act 
as  such  in  this  commonwealth.  Nor,  for 
like  reasons,  can  a  guardian  appointed  by 
virtue  of  the  statutes  of  another  state  ex- 
ercise any  authority  here  over  the  person  or 
property  of  his  ward.  His  rights  and  pow- 
ers are  strictly  local,  and  circumscribed  by 
the  jurisdiction  of  the  government  which 
clothed  him  with  the  office.  Story.  Confl. 
Laws,  par.  409.  •  *  •  So  far,  therefore, 
as  the  claim  of  the  petitioner  to  the  custody 
of  the  child  in  the  present  case  rests  on  a 
suppose<l  rightful  authority  to  control  his 
person  in  this  commonwealth  by  virtue  of 
his  appointment  as  guardian  in  the  state 
of  Illinois,  it  Is  not  supported  either  on  prin- 
ciple or  authority.  He  cannot  assert  his 
tutorial  power  de  jure  in  our  courts  or  with- 
in our  territory.  But  It  by  no  means  fol- 
lows that  his  claim  to  the  care  of  the  child 
and  the  control  of  his  person,  and  to  the 
privilege  of  removing  him  from  this  com- 
monwealth, is  to  be  absolutely  denied.  On 
the  contrary,  it  is  the  duty  of  the  courts 
of  this  state,  in  the  exercise  of  that  comity 
which  recognizes  the  laws  of  other  states 
when  they  are  consistent  with  and  In  har- 
mony with  our  own,  to  consider  the  status 


of  guardian  which  the  petitioner  holds  un- 
der the  laws  of  another  state  as  an  important 
element  In  determining  with  whom  the  cus- 
tody of  the  child  Is  to  continue.  It  would 
not  do  to  say  that  a  foreign  guardian  has 
no  claim  to  the  care  or  control  of  the  per- 
son of  his  ward  in  this  commonwealth.  If 
such  were  the  rule,  a  child  domiciled  out 
of  the  state,  who  was  sent  hither  for  pur- 
poses of  education,  or  came  within  the  state 
by  stealth,  or  was  brought  here  by  force  or 
fraud,  might  be  emancipated  from  the  con- 
trol of  his  rightful  guardian,  duly  appoint- 
ed in  the  place  of  his  domicile,  and  thus 
escape  or  be  taken  out  of  all  legitimate  care 
and  custody.  But  in  such  cases  the  foreign 
guardian  would  not  be  regarded  here  as  a 
stranger  or  intruder.  His  appointment  in 
another  state  as  guardian  of  an  infant,  with 
powers  and  duties  similar  to  those  which 
are  by  our  laws  vested  In  guardians  over 
the  persons  of  their  wards,  would  entitle 
him  to  ask  that  the  comity  of  friendly  states 
having  similar  laws  and  usages  should  be 
so  tar  recognized  and  exerted  as  to  surrender 
to  him  the  infant,  so  tliat  he  might  be  again 
restored  to  his  full  rights  and  powers  over 
him,  by  removing  him  to  the  place  of  his 
domicile.  And  if  it  should  appear  that  such 
surrender  and  restoration  would  not  debar 
the  infant  from  any  personal  rights  or  priv- 
ileges to  which  he  might  be  entitled  under 
our  laws,  and  would  be  conductive  to  bis 
welfare  and  promote  his  interests,  it  would 
be  the  duty  of  the  court  to  award  to  the 
foreign  guardian  the  custody  of  the  person. 
Xor  can  we  see  that  the  appointment  of  a 
guardian  over  the  minor  by  the  probate 
court  in  this  commonwealth  operates  to  bar 
any  decree  by  this  court  in  favor  of  the 
foreign  guardian,  awarding  to  him  the  cus- 
tody of  his  ward.  Such  an  appointment 
might  be  expedient  and  proper  for  the  pur- 
pose of  clothing  some  one  in  this  common- 
wealth with  authority  over  the  person  of  an 
infant  for  his  protection  and  security  against 
any  unauthorized  interference  or  control. 
But  it  certainly  would  not  conclusively  set- 
tle his  permanent  status  or  condition,  so 
long  as  he  remained  an  infant,  or  prevent 
his  being  removed  from  the  commonwealth 
by  the  guardian  appointed  In  the  place  of 
his  domicile.  If  the  interests  and  welfare  of 
the  ward  rendered  such  removal  expedient 
or  necessary.  No  doubt,  so  long  as  the  child 
continues  within  this  Jurisdiction,  the  guard- 
ian appointed  In  the  courts  of  this  state 
would  have  the  exclusive  right  to  the  cus- 
tody of  his  person.  But  the  decree  of  the 
probate  court  does  not  deprive  this  court  of 
tlie  power  to  adjudicate  and  determine  the 
question  of  the  proper  custody  of  the  child 
as  between  a  domestic  guardian  and  one 
appointed  in  the  place  of  the  domicile  of 
the  infant.  The  Jurisdiction  of  this  court 
to  decide,  on  habeas  corpus  or  other  proper 
process,  concerning  the  care  and  custody  of 
infants,  is  paramount,  and  cannot  be  taken 
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away  by  any  decree  of  an  Inferior  tribunal. 
•  •  •  The  result  la  that  neither  of  the 
parties  to  the  present  proceeding  can  assert 
or  maintain  an  absolute  right  to  the  per- 
manent care  and  custody  of  the  infant  who 
is  now  before  the  court.  But  it  is  for  this 
court  to  determine,  in  the  exercise  of  a  sound 
judicial  discretion,  having  regard  to  the 
welfare  and  permanent  good  of  the  child, 
as  a  predominant  consideration,  to  whose 
custody  he  shall  be  committed." 

It  will  be  noted  that  the  case  from  which 
we  have  quoted  differs  from  the  proceeding 
before  us,  in  that  In  the  Massachusetts  case 
the  cliild  was  In  that  Jurisdiction  without 
the  intent  of  Its  guardian  to  change  its 
domicile  to  that  state,  while  here  the  still 
stronger  reason  exists  for  following  the  doc- 
trine enunciated,  in  that  the  petitioner,  in 
the  exercise  of  its  custody  and  control  over 
the  children,  voluntarily  brought  them  to 
this  Jurisdiction,  with  the  conceded  inten- 
tion of  changing  their  domicile  by  placing 
them  in  the  homes  in  this  territory  it  then 
believed  to  be  suitable  ones.  Following  the 
law  as  we  find  it — and  with  It  we  are  in 
lull  accord — we  do  not  deem  it  important 
to  the  main  issue  to  be  decided  to  pass  upon 
the  contention  of  the  respondents  that  the 
charter  of  the  petitioner  gives  it  no  right 
either  to  place  these  children  In  homes,  or 
to  reclaim  them  for  any  cause  after  they 
have  been  so  placed;  that  the  petitioner  has 
no  rights  of  guardianship;  that  whatever 
rights  the  petitioner  has  have  no  extraterri- 
torial force,  and  can  avail  such  Institution 
nothing  outside  the  state  of  New  York; 
that.  If  the  petitioner  has  a  right  to  place 
such  children  in  homes,  then  admittedly  it  Is 
a  part  of  Its  business,  and,  in  placing  these 
children  In  the  homes  here.  It  has  been  car- 
rying on  such  business  in  this  territory, 
and,  having  done  so  without  complying  with 
the  territorial  laws  respecting  the  filing  of 
its  articles  and  the  api)Ointment  of  an  agent, 
It  cannot  now,  under  our  law,  maintain  this 
proceeding,  founded  on  such  business  so 
done  here.  If  the  subject-matter  of  this 
proceeding  were  other  than  that  of  the  cus- 
tody of  children,  the  legal  propositions  ad- 
vanced by  the  respondents  would  merit  care- 
ful attention;  but  in  this  proceeding  it  Is 
sufficient  to  say  that  we  do  not  recognize 
any  of  them  as  a  bar  to  the  proceeding 
brought  by  the  petitioner,  and  that  we  rec- 
ognize its  right  to  present  this  applicntion, 
and  the  power  of  the  court  under  this  appli- 
cation to  award  the  petitioner  the  relief  it 
seeks,  if  it  be  for  the  best  interests  of  the 
children  so  to  do.  Similarly,  it  is  not  nec- 
essary for  us  to  determine  whether  the  pe- 
titioner is  correct  in  its  poi)itlon  that  the 
letters  of  guardianship  issued  to  the  respond- 
ents by  the  probate  court  of  Graham  county 
give  the  respondents  no  legal  right  to  the 
custody  of  the  children,  for  the  reason  that, 
an  appeal  having  been  taken  to  the  district 
court,  where  a  trial  de  novo  must  be  had, 


such  appeal  vacates  the  order  of  appoint- 
ment and  the  letters  Issued  thereunder,  for, 
If  the  letters  be  valid,  and  the  respondents 
the  appointed  guardians  thereunder,  such 
fact  is  in  no  way  controlling  upon  us,  and 
is  but  one  of  the  surrounding  circumstances 
at  which  we  should  look  In  the  Interests  of 
the  clilldren. 

We  hold,  therefore,  that,  under  the  facts 
as  we  find  them,  neither  the  petitioner  nor 
the  respondents  have  any  such  legal  claim 
as  authorizes  us  for  that  reason  to  award 
to  either  of  the  parties  the  care  and  custody 
of  these  children.  We  have,  then,  to  decide 
what  disposition  must  be  made  of  the  chil- 
dren, to  sulMerve  best  their  welfare.  The 
petitioner  has  frankly  conceded  that  a  great 
blunder  was  committed  In  the  consignment 
and  delivery  of  the  children  to  these  degrad- 
ed half-breed  Indians.  The  evidence  satis- 
fies us  that  it  was  an  unintentional  blunder 
on  the  part  of  the  institution,  and  was  caus- 
ed by  the  misleading  and  inaccurate  report 
of  the  local  priest,  who  was  not  connected 
with  the  institution,  and  was  a  foreigner  and 
unacquainted  with  existing  conditions;  that 
such  blunder  was  not  remedied  at  the  time 
because  of  the  tactless  stubbornness  of  the 
agent,  and  the  feeling  of  the  sister  In  charge 
that  she  must  bow  to  the  authority  of  the 
priest,  who  Insisted  upon  such  disposition. 
We  recognize  the  desire  of  the  institution 
to  right  now,  and  to  right  Itself,  the  wrong 
done  these  children,  and  to  secure  for  them 
now  suitable  homes  to  be  chosen  by  it,  and, 
with  the  record  of  its  great  service  to  hu- 
manity in  the  past,  we  have  no  doubt  of  its 
purpose  and  ability  to  do  so;  but  as.  In  the 
full  light  of  the  history  of  this  transaction, 
shown  by  the  evidence  adduced  at  the  trial, 
of  which  the  Institution  so  far  away  can 
hitherto  have  had  but  partial  knowledge,  it 
appears  that  the  mistake,  as  originally  made, 
was  made  by  one  not  connected  with  the 
petitioner,  and  that  the  ultimate  purpose  of 
the  institution — that  of  finding  suitable 
homes  for  their  children — has  in  this  In- 
stance already  been  accomplished,  we  do 
not  believe  that  the  best  interests  of  these 
children  will  be  promoted  by  allowing  the 
petitioner  to  adopt  the  course  which  it  de- 
sires. 

The  counsel  for  petitioner  has  eloquently 
argued  to  us  that  the  Interests  of  these  chil- 
dren will  best  be  subserved  by  allowing  this 
institution  to  take  them  to  the  East,  and 
there  place  them  in  homes  far  removed  from 
the  knowledge  of  their  antecedents,  which 
by  reason  of  the  recent  events  has  become 
so  general  where  the  respondents  live.  This 
argument  would  have  great  weight  if  we 
could  be  led  to  believe  that  a  mere  change 
of  foster  parentage  would  insure  a  condi- 
tion of  Ignorance  of  the  circumstances  of 
their  birth  and  desertion,  either  in  the  chil- 
dren when  they  come  to  years  of  discretion, 
or  in  the  friends  and  families  of  their  adop- 
tion.   There  can  be,  at  most,  but  a  chance 
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that  such  -would  be  the  result.  As  It  Is, 
these  present  foster  parents — persons  of 
some  means  and  education — from  the  day 
when,  with  humanitarian  Impulse,  and  ac- 
tuated hy  motives  of  sympathy  for  their  piti- 
ful condition,  they  assisted  in  the  rescue  of 
these  little  children  from  the  evil  into  which 
tliey  had  fallen,  down  to  the  time  of  their 
attendance  at  this  trial,  at  cost  of  much 
time  and  money,  in  their  loving  care  and  at- 
tention, have  shown  that  more  than  ordinary 
ties  of  affection  bind  them  to  these  children, 
and  that  in  no  other  homes  that  can  be  found 
for  them  are  they  so  likely  to  fare  as  well. 
We  feel  that  It  Is  for  their  best  Interests 
that  no  change  be  made  In  their  custody, 
and  that,  if  anywhere,  here  in  the  changing 
West,  the  land  of  opportunity  and  hope, 
these  children,  as  they  grow  to  manhood  and 
womanhood,  will  have  the  fullest  opportunity 
that  it  Is  possible  for  them  to  have  to  be 
judged,  not  upon  the  unfortunate  condition 
of  birth,  but  uiK)n  the  record  they  themselves 
shall  make,  and  the  character  they  shall  de- 
velop. 

The  writ  will  be  dismissed  In  this  and  the 
other  cases. 

SLOAN,  DOAN,  and  DAVIS,  JJ.,  concur. 


KANSAS  &  C.  P.  RY.  CO.  t.  BURNS  et  al. 

(Supreme  Court  of  Kansas.     Jan.  7,  1905.) 

EJECTMENT— DEFENSES— RAILBOAD    BIGHT     OF 
WAT. 

1.  One  not  the  owner  of  the  fee,  and  not 
rlaiminj;  under  such  owner,  who  without  right 
enters  upon  a  railroad  right  of  way,  depot 
ground,  or  grounds  held  by  a  railroad  comiMiny 
for  terminal  facilities,  cannot  justify  such  pos- 
session by  showing  that  his  occupancy  does  not 
interfere  with  the  actual  operation  of  the  road 
by  the  company. 

Clark  A.  Smith,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
M.  P.  Simpson,  Judge. 

Action  by  the  Kansas  &  Colorado  Pacific 
Railway  Company  against  E.  O.  Burns  and  j 
others.    Judgment  for  defendants,  and  plain- 
tiff brings   error.    Reversed. 

C.  E.  Benton  and  J.  H.  Richards  (Prigg 
&  Williams,  of  counsel),  for  plaintiff  in  er-  ] 
ror.    Geo.  A.  Vandeveer  and  F.  L.  Martin, 
for  defendants  In  error. 

GREENE.  J.  This  was  an  action  In  eject- 
ment for  certain  lots  In  tlie  city  of  Hutchin- 
son. The  plaintiff  relied  for  a  recover}-  uiwn 
a  condemnation  procewling  In  1880  by  the 
Wichita  &  Colorado  Railway  Comiiany.  in 
which  the  lots  in  question  and  other  lands 
were  condemned  for  a  right  of  way,  depot 
grounds,  and  terminal  facUitiPS  for  said 
company.  Plaintiff  succeeded  to  ail  the 
rights  of  the  Wichita  &  Colorado  Railway 
Comi>any.    The  defendants  claim  title  and 


right  of  possession  under  a  tax  deed  regular 
on  its  face,  and  the  erection  of  lasting  and 
valuable  improvements.  Defendants  also 
contend  that  the  company  was  not  actually 
using  the  lots  for  railroad  purposes,  and 
their  occupancy  did  not  interfere  with  the 
company's  use  of  such  of  its  property  as  was 
in  actual  use  by  it. 

It  was  admitted  that  the  right  of  way  of 
plaintiff  through  the  city  of  Hutchinson  had 
been  duly  and  regularly  assessed  by  the 
board  of  railroad  as-sessors  of  the  state  of 
Kansas  for  the  year  ISSti,  and  for  each  and 
every  year  thereafter,  and  that  the  taxes 
so  assessed  for  1886  and  for  each  subsequent 
year  had  been  paid  by  said  company.  It  is 
also  admitted  that  the  condemnation  pro- 
ceeding by  the  Wichita  &  Colorado  Railway 
Company  was  regular,  and  that  the  plaintiff 
had  regularly  succeeded  to  all  the  rights  of 
such  company.  In  view  of  these  admissions, 
the  sale  made  by  the  county  In  189C  for  the 
taxes  of  1805  was  unauthorized,  and  convey- 
ed no  title  to  the  purchaser.  Possession  un- 
der a  tax  deed  so  acquired  cannot  be  made 
a  defense  to  au  action  In  ejectment.  It  ap- 
pears from  the  record  that  the  court,  In  ren- 
dering Judgment,  adopted  defendants'  the- 
ory that  they  might  remain  In  the  a<-tual 
possession  of  the  lots  in  question,  or  any  por- 
tion thereof,  so  long  as  they  did  not  actually 
Interfere  with  the  operation  of  the  railroad 
by  the  company.  This  is  apparent  from  the 
Judgment,  in  which  we  find  the  following  re- 
cital: "The  court,  having  heard  all  the  evi- 
dence In  the  case,  and  being  fully  advi.scd 
therein,  doth  find  that  there  Is  Involved  in 
this  controversy  a  sum  over  and  above  the 
sum  of  $100  (one  hundred  dollars).  The 
court  also  finds  that  the  occupancy  of  the 
defendants  of  the  real  estate  in  question  does 
not  interfere  with  the  possos.'sion  of  the 
plaintiff.  The  court  also  finds  for  the  de- 
fendants." At  the  time  the  condemnation 
proceeding  took  place,  one  Miller  was  the 
owner  of  the  fee  In  this  property;  and,  so 
far  as  the  record  shows,  he  Is  still  such 
owner.  The  defendants  do  not  claim  through 
him.  Indeed,  except  for  their  tax  deed, 
they  had  no  claim  of  title  except  that  which 
arises  by  implication  of  law  from  possession. 
As  between  a  railroad  company  and  one  not 
the  owner  of  the  fee,  and  not  claiming  un- 
der such  fee  owner,  a  railroad  company  Is 
entitled  to  the  exclusive  po8ses.sion  of  all 
property  condemned  to  its  use  for  railroad 
purposes.  The  right  acquired  by  a  railroad 
company  by  condemnation  proceeding  for 
right  of  way,  depot  grounds,  and  terminal 
facilities  dominates  all  right  of  possession, 
except  as  to  the  owner  of  the  fee;  and  he 
may  use  only  that  portion  which  is  not  in 
immediate  use  by  the  company,  and  not  nec- 
essary in  the  safe  and  convenient  use  of 
that  which  Is  In  actual  service.  Dillon  v. 
Railroad  Co.,  67  Kan.  C87,  74  Pac.  2ZA,  and 
cases  cited;  A..  T.  &  S.  P.  Ry.  Co.  v.  Spauld- 
Ing  (Kan.)  77  Pac.  IOC,  and  cases  cited.    The 
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whole  estate  and  right  of  possession  was  in 
the  fee  owner  and  the  railroad  company. 
The  defendants  claimed  under  neither. 
Therefore  their  possession  was  wrongful. 
For  the  reasons  suggested,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 

JOHNSTON,  C.  J.,  and  WM.  R.  SMITH, 
CUNNINGHAM,  BURCH,  and  MASON,  JJ., 
concurring. 

C.  A.  SMITH,  J.  (dissenting).  This  must 
be  construed  as  an  action  in  the  nature 
of  ejectment,  brought  under  section  595  of 
the  Code,  although  the  allegation  of  the 
plaintiff's  amended  petition  Is  "that  plaintiff 
la  the  owner  and  entitled  to  the  immediate 
possession"  of  the  real  estate  therein  describ- 
ed, instead  of  alleging  that  plaintiff  has  "a 
legal  or  equitable  estate  therein  and  is  en- 
titled to  the  possession  thereof,"  as  pre- 
scribed In  suid  section  of  the  Code.  The  de- 
fendants flled  a  general  denial  to  this  amend- 
ed petition,  as  authorized  by  the  Code  (sec- 
tion olMJ). 

At  the  trial,  to  sustain  the  Issues  on  its 
iwrt,  the  plaintiff  proved,  we  will  assume, 
that  another  railroad  company  had  duly  and 
legally  condemned  the  land  in  question,  with 
other  lands,  for  a  right  of  way,  depot,  and 
terminal  facilities,  and  that  the  plaintiff  had 
legally  succeeded  to  all  the  rights  of  such 
-other  company.  Also  the  plaintiff  proved 
that  the  defendants  had  built  or  had  moved 
a  dwelling  house  upon  the  land  in  question, 
and  were  occupying  the  same  as  a  residence, 
and  rested  its  case.  Thereupon  the  defend- 
iints  demurred  to  the  evidence  on  the  ground 
that  the  same  was  InsutHcient  to  sustain  the 
allegations  of  the  plaintiff's  petition.  The 
court  overruled  this  demurrer,  and  the  de- 
fendants excepted.  We  cannot  review  this 
ruling,  because  the  court  finally  rendered 
judgment  for  the  defendants,  and  they  are 
not  here  complaining.  Surely,  however,  if 
this  demurrer  ought  to  have  been  sustain- 
ed, and  If  the  evidence  thereafter  introduced 
did  not  cnre  the  want  of  evidence  on  the 
part  of  plaintiff — and  it  Is  not  contended  that 
it  did — then  the  final  Judgment  should  have 
been,  as  It  was,  for  the  defendants,  and  the 
plaintiff  has  no  cause  of  complaint.  The 
plaintiff  cannot  be  hennl  to  say  that,  al- 
though Judgment  ought  to  have  been  render- 
ed for  the  defendants,  the  court  erred  as  to 
the  ground  upon  which  It  based  its  Judgment, 
and  hence  the  Judgment  ought  to  be  re- 
versed. 

I  will  then  assume,  for  the  purpose  only 
of  this  discussion,  that,  where  It  Is  shown  by 
plaintiff  that  condemnation  proceedings  were 
had  more  than  15  years  before  the  commence- 
ment of  this  action,  proof  by  the  defendants 
that  the  land  had  never  in  any  way  been 
used  by  plaintiff  or  Its  predecessor,  and,  from 
Its  situation  with  relation  to  plaintiff's  road- 
bed, depot,  and  other  terminal  facilities,  was 


never  likely  to  be  used,  and  that  all  other 
evidence  of  the  defendants  was  irrelevant, 
and  that  the  fact  was  as  found  by  the  court, 
that  the  occupancy  of  the  defendants  of  the 
real  estate  in  question  does  not  Interfere 
with  the  possession  of  the  plaintiff.  Still, 
does  this  entitle  the  plaintiff  to  recover?  If 
not,  since  an  issue  was  Joined  and  tried, 
the  defendants  were  entitled  to  Judgment  in 
their  favor.  The  plaintiff  must  recover,  if 
at  all,  upon  the  strength  of  its  own  title, 
and  not  upon  the  weakness  of  the  defend- 
ants' title;  It  being  alleged  and  conceded  that 
the  defendants  were  in  the  actual  posses- 
sion of  the  real  estate.  O'Brien  v.  Bugbee, 
46  Kan.  1,  4tt  Pac.  42S;  Mitchell  r.  Lines,  3G 
Kan.  378,  13  Pac.  393:  Beckman  v.  Richard- 
son et  al.,  28  Kan.  648.  Before  the  plaintiff 
was  entitled  to  recover,  It  must  show  that  It 
had  a  legal  or  equitable  estate  in  the  land, 
and  had  the  right  of  possession.  Hurd  v. 
Harvey  Co.,  40  Kan.  92,  19  Pac.  325.  Is  the 
right  acquired  by  a  railroad  company,  by 
condemnation  proceeding,  to  a  right  of  way 
over  land,  either  a  legal  or  equitable  es- 
tate in  the  land.  In  the  sense  these  words 
are  used  in  section  595  of  the  Code?  Does 
the  right  so  acquired  vest  In  the  railroad 
company  the  right  to  the  possession  of  the 
laud  itself?  I  think  both  of  these  questions 
must  be  answered  In  the  negative,  but,  if 
either  is  to  be  so  answered,  the  plaintiff 
failed  to  sustain  the  cause  of  action  alleged, 
and  Judgment  should  have  been,  as  it  was, 
for  the  defendant. 

The  right  of  way  acquired  by  railroad  com- 
panies, by  condemnation  proceedings,  over 
lands,  for  the  purpose  of  operating  their 
roads,  has  been  so  frequently  and  so  uni- 
formly decided  by  this  court  to  be  simply  an 
easement,  and  has  been  so  uniformly  desig- 
nated by  law  writers  and  by  the  courts  of 
other  Jurisdictions,  as  to  render  the  citations 
of  authorities  unnecessary.  The  right  is 
simply  an  easement.  "An  easement  is  an  in- 
corporeal hereditament."  Bouvier's  Law 
Dictionary.  "All  easements  are  Incorporeal. 
Mere  rights,  invisible  and  intangible."  10 
Am.  &  Bug.  Enc.  of  Law,  399.  An  easement 
is  not  any  corporeal  interest  in  the  land,  or 
right  to  the  land.  A  right  of  way  gives  no 
right  to  the  soil,  but  merely  a  full  right  of 
passage.  "The  grantee  of  a  right  of  way  Is 
not  the  owner  or  occupant  of  the  estate  over 
which  It  is  granted.  The  mere  running  of 
trains  over  a  road  does  not  make  the  com- 
pany running  them  an  occupant  of  the  land." 
10  Am.  &  Eng.  Enc.  of  Law,  399,  note  5; 
Cook  County  v.  Olilcago,  etc.,  R.  Co.,  35  III. 
460.  If  the  railroad  company  is  not  the 
occupant — that  is,  not  in  possession— of  the 
land  even  when  it  is  ranuing  a  train  over  It, 
how  can  it  recover  the  possession,  even  when 
adjudged  to  be  entitled  to  it?  The  owner  of 
an  easement,  in  the  full  enjoyment  thereof, 
Is  not  regarded  by  the  courts  generally,  ei- 
ther of  England  or  of  the  United  States,  or 
by  the  lawbook  writers,  as  being  In  posses- 
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■ion  of  the  land  upon  or  over  which  the  In- 
tangible right  rests.  Moreover,  when  such 
owner  is  deprived  of  his  right,  he  Is  not 
referred  to  aa  having  been  dispossessed  ot 
the  land.  It  is  referred  to  as  an  "interfer- 
ence," "obstruction,"  or  "disturbance"  of  the 
easement  The  remedy  Is  on  the  case,  for 
damages  for  the  injury  done,  or,  where  this 
remedy  Is  Inadequate,  by  reason  of  the  Irrep- 
arable, continuous,  or  permanent  character 
of  the  Interference,  injunction  Is  a  proper 
remedy.  See  Oyc.  1218  et  seq.,  and  cases 
there  cited  from  Connecticat,  Indiana,  Maine, 
Maryland,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania,  South 
Carolina,  Vermont,  and  other  states.  See, 
also,  10  Am.  &  Eng.  Bnc.  of  Law,  430,  and 
cases  cited. 

At  common  law,  ejectment  Is  maintainable 
only  for  a  corporeal  hereditament,  and  will 
not  lie  for  anything  whereon  an  eatry  cannot 
be  made,  or  of  which  the  sherifF  cannot  de- 
liver possession.  10  Am.  &  Eng.  Enc  of 
Law,  472,  and  cases  cited.  This  is  also  the 
law  In  the  code  states  as  well,  but  in  Cali- 
fornia, while  the  law  as  here  stated  is  re- 
affirmed, it  is  held  that  in  certain  cases  a 
railroad  company  may  maintain  ejectment 
to  recover  its  i-lght  of  way.  In  Southern  Pac. 
Co.  v.  Burr,  86  Cal.  279.  24  Pac.  1032,  the 
right  of  way  was  acquired  by  congressional 
grant,  and  ejectment  Is  sustained  on  the 
ground  that  the  act  granted  the  land,  and 
not  a  mere  easement  over  the  land.  In 
Pennsylvania,  however,  an  entire  departure 
is  made.  In  Railway  v.  Peet,  152  Pa.  488, 
25  Atl.  612,  19  L.  B.  A.  407,  the  railroad 
company  was  allowed  to  maintain  eject- 
ment on  the  broad  ground  that  the  right  ac- 
quired by  a  railroad  company  by  condemna- 
tion proceedings  Is  not  a  mere  easement,  but 
is  an  Interest  in  the  land — a  base  fee.  "That 
it  has  the  actual  possession  of  the  property, 
and  that  Its  possession  is  exclusive,  at  all 
times  and  for  all  purposes,  except  where 
a  way  crosses  it"  Much  might  be  said  in 
favor  of  this  view,  and.  Indeed,  the  pur- 
poses to  be  attained  by,  and  the  obligations 
Imposed  upon,  the  railroad  companies — ^In 
short,  the  logic  of  the  whole  situation — seem 
to  Justify  an  enlargement  of  the  legal  con- 
struction of  their  rights;  that,  in  legal  con- 
templation, they  should  be  held  to  be  in  pos- 
session of  the  land  on  which  their  roadbeds, 
depots,  and  other  necessary  superstructures 
rest  and  of  which  they  are  certainly  In  the 
actual  physical  possession;  that  the  legal 
myth  of  a  superincumbent  easement  which 
barely  tonches  the  surface  soil,  but  does  not 
reduce  such  soil  to  their  possession,  should 
be  swept  away  or  greatly  modlQed;  that 
they  should  be  held  to  have  some  legal  rights 
In  the  land  Itself,  Into  which  they  are  re- 
quired to  insert  posts,  and  npon  which  they 
are  required  to  erect  fences,  depots,  freight- 
houses,  etc.,  and  for  which  they  frequently 
have  to  pay  the  full  value  of  the  fee.  Yet 
notwithstanding  these  considerations,  if  the 


right  acquired  over  tbt  land  in  question  Is 
but  an  easement  then,  by  the  almost  tinani- 
mous  decisions  of  the  courts,  and  by  the 
law  as  laid  down  by  the  text-book  writers, 
the  plaintiff  below  was  not  entitled  to  main- 
tain Its  action,  and  the  defendants  were  enti- 
tled to  Judgment  in  their  favor.  As  this 
was  the  Judgmrat,  it  should  be  affirmed.  If 
reversed,  it  should  be  reversed  because  the 
plaintiff  established  its  cause  of  actlMi  on 
the  broad,  reasonable  ground  of  Railway  Co. 
V.  Peet,  supra,  and  not  because  the  defend- 
ants attempted  an  unavailing  defense  If 
the  plaintiff  failed  to  show  title,  tlie  defense 
should  not  be  held  unavailing.  The  defend- 
ants proved — in  fact  it  was  admitted — ^they 
had  possession  of  the  land  In  question,  and 
possession  Is  prima  fade  evidence  of  title; 
in  fact,  la  some  title: 

(SI  Mont.  «18) 
PRi'OR  V.  CITY  OF  WALKERVILLB. 
(Supreme  Court  of  Montana.     Jan.  23,  1805.) 

BXVIEW— BXCOBD  —  PBKSTnCPTIONS —  WAIVtKa 
OBJECTIONS — INSTBDCTI0N8. 

1.  Where  the  transcript  does  not  contain  any 
testimony,  bill  of  exceptions,  or  statement  on 
motion  for  a  new  trial,  it  must  be  presumed 
that  the  evidence  supported  the  judgment  and 
that  the  instructions  were  based  on  the  testi- 
moD.v. 

2.  A  demurrer  to  a  complaint  charging  that 
it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  but  not  objecting  on  the  ground 
that  the  complaint  was  ambi^ous  and  uncer- 
tain, is  a  waiver  of  the  second  objection,  under 
Code  Civ.  Proc.  }  685. 

3.  Freedom  from  contributory  negligence  need 
not  be  alleged  In  a  complaint  for  personal  in- 
juries, that  being  a  matter  of  defense. 

4.  Where  the  transcript  does  not  contain  any 
of  the  evidence,  the  judgment  will  not  be  re- 
versed on  the  ground  that  the  instructions  were 
erroneous  unless  they  would  have  been  erroneous 
under  any  state  of  facts. 

3.  A  judgment  for  plaintiff  In  an  action  for 
injuries  resulting  from  a  defective  sidewalk 
will  not  be  reversed  for  instructions  which  con- 
fused the  names  of  streets,  where  it  does  not 
appear  that  defendant  was  prejudiced  by  the 
obvious  mistake. 

G.  An  objection  to  the  verification  of  the  com- 
plaint cannot  be  made  for  the  first  time  in  the 
reviewing  court 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  for  personal  injuries  by  Sarah  A. 
Pryor  against  the  city  of  Walkervllla  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chas.  O'Donnell,  for  appellant  John  J. 
McHatton,  for  respondent 

BLAKE,  0.  This  action  was  commenced 
to  recover  damages  for  personal  injuries  sus- 
tained through  the  alleged  negligence  of  de- 
fendant— o  municipal  corporation  under  the 
l.iws  of  the  state — to  keep  In  good  repair  a 
certain  street  and  sidewalk.  The  defendant 
appeals  from  a  judgment  entered  upon  a  ver- 
dict for  plaintiff.  The  transcript  does  not 
contain  any  testimony,  bill  of  exceptions,  or 
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statement  on  motion  for  a  new  triaL  It 
muat  be  presumed  that  the  evidence  sup- 
ports the  judgment,  and  that  the  Instruc- 
tions are  based  upon  the  testimony.  Beatty 
V.  Murray  1'.  M.  Co.,  15  Mont.  314,  39  Pac. 
82. 

The  appellant  contends  that  the  complaint 
does  not  state  facts  suffldent  to  constitute  a 
cause  of  action,  and  the  demurrer  specifying 
this  ground  was  overruled  by  the  court  be- 
low. The  pleader  followed  substantially  the 
forms  prescribed  In  actions  of  this  class,  and 
we  think  counsel  for  appellant  has  placed  a 
foroo<l  construction  upon  the  paragraphs  he 
attacks.  If  the  argument  upon  the  allega- 
tions respecting  the  cau.se  and  locality  of  the 
accident  re.sultlng  in  the  injuries  to  plaintiff 
were  sound,  it  might  be  decided  that  the 
complaint  Is  ambiguous  and  uncertain.  No 
ol)joctlon  was  taken  upon  this  ground,  and 
defendant  "must  be  deemed  to  have  waived 
the  same."    Code  Civ.  Proc.  S  C85. 

It  is  claimed  that  there  should  have  been 
an  averment  in  the  complaint  that  plalntiflf 
was  "free  from  any  contributory  negligence," 
but  this  question  has  been  settled  by  this 
court  after  a  thorough  review  of  the  autliori- 
tieis.  It  is  alleged,  however,  that  plaintiff 
was  Injured  "without  any  fault  or  negli- 
gence on  her  part,"  and  It  Is  held,  under  sim- 
ilar pleadings,  that  contributory  negligence 
is  a  matter  of  defense.  Prossor  v.  M.  C.  R. 
Co..  17  Mont.  372,  43  Pac.  81.  30  I..  R.  A. 
814;  Snook  v.  Anaconda,  20  Mont.  128,  CC 
Pac.  7.")<>;  Ball  v.  Ou-ssenhoven,  29  Mont. 
.•{28,  74  Pac.  871.  The  appellant  seems  to 
have  entertained  this  view,  and  says  in  the 
answer  that  "plalntifl"  was  guilty  of  contrib- 
utory negligence  in  going  upon  said  public 
thoroughfare  and  leaving  said  sidewalk,  and, 
if  plaintiff  received  any  injury  on  said  thor- 
oughfare. It  was  wiiolly  due  to  her  own 
fault  and  negligence."  AVe  are  unable  to  see 
any  error  in  overruling  the  demurrer. 

The  appellant  maintains  that  the  instruc- 
tions are  erroneous,  but,  in  tlie  absence  of 
the  evidence,  we  must  apply  the  rule  an- 
nounced in  State  v.  Mason,  24  Mont.  340,  CI 
Pac.  SGI,  wlicrein  the  court  approves  the 
<lo<'trIne  of  the  Sui)renie  Court  of  the  state 
of  California  in  holding  that  a  Judgment  at- 
tacked ui)on  this  ground  will  not  be  dis- 
turbed unless  It  appeal's  that  the  instructions 
"would  have  been  erroneous  under  every 
conceivable  state  of  facts."  AVith  this  ob- 
servation, the  objections  of  ai)i)ellant  to 
most  of  the  instructions  may  be  dismis.sed. 
There  is  one  matter  for  our  consideration — 
a  mistake  in  the  name  of  a  street  in  said 
rity  of  AValkervilie,  appearing  in  instructions 
numbered  3  and  10,  given  at  the  request  of 
resi)ondent. 

Instruction  No.  3:  "If  you  find  from  the 
evidence  In  this  case  that  the  sidewalk  men- 
tioned and  descrli)ed  in  plalntifTs  complaint 
herein,  upon  the  west  side  of  Daly  street, 
within  the  limits  of  the  city  of  Walkerville, 
was  constructed,"  etc. 
79  P.— 16 


Instruction  No.  10:  ""The  defendant,  by 
its  answer  in  this  case,  admits  and  pleads 
that  there  was  no  sidewalk  along  the  west 
side  of  Daly  street  at  the  time  mentioned  in 
plaintiff's  complaint  herein,  and  that  the 
same  wa.s  a  public  highway,"  etc. 

The  third  paragraph  of  the  complaint  al- 
leges: 

"That  among  other  streets  In  the  said  city 
upon  which  It  became  the  duty  of  the  said 
defendant  to  maintain  a  safe  and  suitable 
sidewalk  Is  Main  street,  running  southerly 
from  Daly  street.  In  the  said  city,  and  that 
the  defendant,  disregarding  its  duties  In  tliat 
behalf,  did  negligently  and  knowingly  allow 
a  portion  of  the  said  sidewalk  on  the  west- 
erly side  of  the  said  street  to  be  out  of  re- 
pair and  unsafe  and  dangerous,"  etc 

This  Is  the  sole  reference  in  the  complaint 
to  the  names  of  these  streets,  and  the  word 
"Daly,"  in  the  above  instructions,  was  used 
instead  of  "Main." 

The  answer  denies  "that  It  liecarae  the 
duty  of  said  defendant  to  maintain  a  safe 
and  suitable  sidewalk  on  Main  street,  run- 
ning south  from  Daly  street.  In  the  said 
dty.  •  •  •  Denies  that  defendant  negli- 
gently or  knowingly  allowed  a  portion  of 
said  sidewalk  on  the  westerly  side  of  said 
street  to  be  out  of  repair  or  unsafe  or  dan- 
gerous." 

The  first  Instraction  Is  a  statement  of  the 
facts  pleaded  In  the  complaint,  and  describes 
"Main  street,  running  south  from  Daly 
street."  The  second  instrnetloil  says  that 
"Main  street,  described  in  plaiutifT's  com- 
plaint herein.  Is  a  public  street  and  thor- 
oughfare wltliin  tlie  limits  of  the  defendant 
city  of  Walkerville."  The  eleventh  instruc- 
tion refers  to  the  "thorouglifare  mentioned 
in  the  complaint  herein,  and  called  'Main 
Street.'"  The  fifth  Instruction  retiuosted 
by  defendant  tells  the  Jury  that  If  plaintiff 
"fell  down  [on]  the  side  of  the  said  highway 
near  the  Chinese  Washhouse,  and  on  the  south 
Bide  of  Blither's  house,  and  If  you  furtlier 
find  that  the  said  plaintiff  did  not  fall  off 
the  sidewalk,  as  alleged  in  her  complaint, 
then  you  sliall  find  for  the  defendant."  The 
ninth  Instruction  requested  by  defendant  Is 
as  follows:  "The  court  Instructs  you  that 
if  you  find  from  the  evidence  that  the  said 
plaintiff  fell  from  the  highway  in  front  of 
the  Cliines-'e  Washhouse,  and  not  from  tlie 
sidewalk,  as  alleged  in  tlie  plaintiff's  com- 
plaint, tlien  you  shall  find  for  the  defend- 
ant." The  instructions,  through  tills  inad- 
vertence, are  somewhat  contradictory  and 
Inconsistent,  and  their  effect  upon  the  issues 
before  tlie  Jury  must  be  decided. 

In  Shortel  v.  St.  Joseph,  104  Mo.  114,  16  S. 
W.  397,  24  Am.  St.  Rep.  317— -a  suit  to  re- 
cover damages  for  personal  Injuries — tiie 
court  said:  "The  defendant's  flr.st  iastruc- 
tion  uses  In  one  place  the  word  'plaintiff' 
when  it  should  be  'defendant,'  and  in  an- 
other place  the  word  'defendant'  when  it 
should   be  'plahitiff';    still  these  are  mere 
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olerloal  errors,  readily  discovered  upon  read- 
ing the  Instructions,  and  constitute  no 
ground  wliaterer  for  a  rerersal."  In  Harris 
V.  Dauglierty,  74  Tex.  1,  11  S.  W.  921,  15 
Am.  St.  Rep.  812,  the  court  said:  "We 
sec  nothing  in  the  matter  complained  of  in 
the  twelfth  assignment  of  error  which  could 
have  operated  to  the  prejudice  of  appellant 
In  his  charge  to  the  Jury,  in  stating  the  is- 
suos,  the  judge,  by  evident  inadvertence, 
used  this  language:  'The  defendant  also  de- 
nies that  Slaughter  was  a  creditor  of  said 
Paugherty  at  the  time  Slaughter  transferred 
the  property  to  him.'  The  court  meant  to 
use  the  word  'debtor'  instead  of  'creditor.' 
It  is  evident  no  barm  could  have  resulted 
from  the  mistake."  In  Schatzleln  P.  Co.  v. 
Passmore,  26  Mont  500,  68  Pac.  1113,  this 
court  said:  "The  instructions  of  which  com- 
plaint is  made  are  doubtless  open  to  objec- 
tion on  the  score  of  inaccuracy,  but  It  Is 
<*Ienr  that  error  prejudicial  to  the  defendant 
did  not  result  therefrom."  It  is  a  general 
rule  that  all  the  instructions  must  be  con- 
strued as  a  whole  in  their  relations  to  the 
pleadings  and  testimony.  We  have  condud- 
<>d  that  the  instructions  are  reconcilable,  and 
therefore,  we  must  presume,  were  rightly 
understood  by  the  jury,  and  that  the  obvious 
n)istal;e  regarding  the  names  of  Daly  and 
Mnln  streets  in  said  instructions  numbered 
:i  and  10  did  not  prejudice  the  rights  of  ap- 
pellant 

The  verlflcatlon  of  the  complaint  is  signed 
by  "Sarah  A.  Pryor  (her  X  mark),"  and 
appellant  claims  that  the  signature  of  plain- 
tiff should  have  been  witnessed  by  a  person 
writing  his  own  name.  Code  Civ.  Proc.  { 
.'i463.  This  objection  was  not  made  in  the 
court  below,  and  cannot  be  heard  In  this 
court  for  the  first  time.  Power  v.  Gum,  6 
Mont.  5,  9  Pac.  575;  San  Francisco  v.  Itsell, 
80  Cal.  57,  22  Pac.  74. 

We  recommend  that  the  Judgment  be  af- 
firmed. 

POORMAN,  C,  concurs. 

PER  CITRIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


HHRLEY  V.  O'NEILL. 
(Supreme  Court  of  Montana.     Jan.  21,  1905.) 

1>ABTITI0N— BURDEN  OF  PBOOP— SALE— PARTIES. 

1.  In  a  Ruit  for  partition,  defendant,  alleging 
jirior  partition  of  tlie  land  by  agreement,  has 
the  burden  of  proof. 

2.  Under  the  direct  provision  of  Code  Civ. 
Proc.  $  135.'»,  where  property  is  so  situated  that 
partition  cannot  be  made  without  great  preju- 
dice to  the  owners,  tlie  court  may  order  a  sale 
thereof. 

3.  Under  the  direct  provision  of  Code  Civ. 
Prop.  S  13-12,  the  wife  of  defendant,  having  an 
inchoate  right  of  dower  in  an  undivided  share 
■  if  the  property,  must  be  made  a  party  to  the 
action  tor  partition. 

H  3.  See  Partition,  vol.  3S,  Cent.  Dig.  {  119. 


Commissioners'  Opinion.  Appeal  from  Dlfl- 
trlct  Court,  Silver  Bow  County;  B.  W.  Har- 
ney, Judge. 

Action  for  partition  by  Mary  Ann  Hurley 
against  Patrick  O'Neill.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Jas.  H.  Baldwin,  for  appellant.  Geo.  B. 
Dygert,  L.  J.  Hamilton,  and  F,  D.  Llngen- 
felter,  for  respondent 

POORMAN,  C.  This  Is  an  appeal  from  an 
Interlocutory  decree  rendered  in  a  suit  for 
partition,  and  from  an  order  overruling  a 
motion  for  a  new  trial. 

The  facts  appear  to  be  that  the  defendant 
and  one  Dennis  D.  Sullivan  in  1889  purchased 
a  certain  tract  of  land,  100  feet  in  length  and 
30  feet  In  width,  In  Butte,  Mont.;  that  their 
titles  were  obtained  from  a  common  source, 
and,  so  far  as  the  record  title  is  concerned, 
they  were  tenants  In  common.  It  also  ap- 
pears that  at  the  time  of  the  purchase  the 
territory  adjoining  the  lot  was  unoccupied, 
and  that  they  had  free  access  to  all  parts  of 
the  land  purchased,  by  passing  over  other 
lands;  that  it  was  agreed  at  the  time  be- 
tween defendant  and  Sullivan  that  Sullivan 
should  erect  a  dwelling  house  on  the  east  end 
of  the  lot,  and  the  defendant  herein  should 
erect  a  bouse  on  the  west  end  of  the  lot. 
Neither  party  appears  to  have  borne  any  of 
the  expense  occasioned  by  the  construction 
of  these  houses,  except  the  one  erected  by 
himself.  The  parties  moved  into  the  houses 
with  their  families,  and  occupied  the  same 
continuously  until  1895,  when  Sullivan  sold 
his  interest  In  the  lot  to  the  plaintiff  herein, 
who,  with  her  husband,  took  Immediate  pos- 
session of  the  house  erected  and  occupied 
by  Sullivan.  The  part  of  the  lot  upon  which 
the  defendant,  O'Neill,  had  erected  his  house, 
proved  to  be  the  front  end  of  the  lot;  and. 
the  adjoining  property  having  become  occu- 
pied or  used,  there  was  no  practical  means  of 
reaching  the  rear  end  of  the  lot  occupied  by 
the  grantee  of  Sullivan,  except  by  passing 
over  that  portion  of  the  lot  occupied  by  de- 
fendant A  difllculty  arose  between  the  par- 
ties, and  the  plaintiff  brought  this  action  for 
partition. 

The  defense  is  to  the  effect  that  Sullivan 
and  the  defendant  had,  prior  to  the  time  of 
the  sale  by  Sullivan  to  the  plaintiff,  orally 
agreed  upon  a  division  of  the  lot,  to  wU,  that 
the  defendant  should  occupy  the  front  50  feet 
of  the  lot,  on  which  the  house  erected  by 
him  was  located,  and  that  Sullivan  should 
occupy  the  rear  50  feet  of  the  lot  and  that 
the  plaintiff  well  knew  of  this  agreement  at 
the  time  she  purchased  the  Interest  of  Sul- 
livan. 

The  findings  of  the  court  are  to  the  effect 
that  the  plaintiff  had  no  knowledge  of  the 
existence  of  any  oral  agreement  relative  to 
the  division  of  the  lot;  that  she  was  entitled 
to  the  relief  asked  for  in  her  complaint: 
that  the  premises,  and  the  whole  thereof,  are 
so  uituated  that  actual  partition  Into  distinct 


Digitized  by 


Google 


Mant> 


HUBLBT  T.  O'NEILU 


243 


panels  cunwt  Im  made  wfthont  sieat  prela- 
dlce  to  both  plaintiff  and  defendant  The 
court  therefore  entered  an  Interlocutory  de- 
cree to  the  effect  that  the  premises  be  sold 
under  the  direction  of  a  referee  appointed  for 
that  purpose,  and  that  the  referee  ascolaln 
tf  the  wife  of  the  defendant  had  released  her 
dower  right  In  the  premises  to  her  husband, 
and.  If  she  bad  not,  or  would  not  consent  to 
do  M>,  to  aacertain  wbat  wonld  be  a  Just  com- 
pensation to  pay  ber  for  ber  dower  interest. 
The  defendant,  on  this  appeal,  urges  that  the 
evidence  is  not  sufficient  to  sustain  the  find- 
ings, that  the  findings  are  contrary  to  the  evi- 
dence and  against  law,  and  that  the  court 
could  not  enter  a  decree  at  all,  for  the  reason 
that  the  wife  of  the  defendant  was  an  indis- 
pensable party  to  the  action. 

The  burden  of  showing  the  existence  of  an 
oral  agreement  respecting  the  partition  of 
the  lot  rests  upon  the  defendant,  or  the  party 
who  alleges  or  relies  upon  the  same.  There 
Is  no  evidence  in  this  record  showing  tliat 
the  plaintiff,  at  the  time  she  purchased  the 
interest  of  Sullivan,  had  notice  of  the  ex- 
istence of  any  agreement  respecting  the  par- 
tition or  division  of  this  lot  There  was 
notliing  in  the  occupation  of  the  lot  by  both 
the  tenants  In  common,  though  they  resided 
In  separate  houses,  that  was  inconsistent  with 
the  record  title,  for,  being  tenants  In  com- 
mon, each  had  the  right  of  possession.  The 
grantor  of  plaintiff  testifles  that  there  never 
was  any  agreement  between  himself  and  the 
defendant  respecting  a  division  of  the  lands, 
farther  than  it  was  agreed  as  to  the  part 
of  the  lot  on  which  each  should  erect  his  own 
house;  tha^  at  the  time  he  made  the  sale 
to  the  plaintiff,  he  told  her  that  she  had  an 
Interest  in  the  whole  lot — the  front  as  well 
as  the  back.  There  Is  some  evidence  on  the 
part  of  the  defendant  as  to  statements  made 
by  the  plaintiff  and  her  husband,  who  acted 
as  her  agent,  which  would  tend  to  show  that 
shortly  after  the  purchase  she  had  notice 
that  some  agreement  existed  between  Sulli- 
van and  defendant  with  reference  to  a  divi- 
sion of  the  lot    This,  however.  Is  disputed. 

Each  i>arty,  it  appears,  had  paid  taxes  on 
one-half  the  lot  since  its  purchase.  The  facts 
are  not  materially  different  from  those  pre- 
sented on  the  former  appeal,  where  the  ques- 
tions respecting  the  payment  of  taxes  and 
survey  of  the  lot,  putting  up  stakes,  the  con- 
struction of  ontbuildings,  and  erection  of 
fences,  etc.,  were  all  passed  upon,  and  the 
court  said:  "It  Is  apparent  that  these  two 
Items,  whether  considered  separately  or  to- 
gether, fall  short,  in  themselves,  of  being  suf- 
ficient to  justify  the  inference  that  the  plain- 
tiff, when  she  purchased  the  undivided  one- 
half  Interest  from  Sullivan,  In  March,  1885, 
had  notice  of  the  equitable  rights  of  the  de- 
fendant" Hurley  t.  O'Neill,  26  Mont  269,  67 
Pac.  626;  Mullins  T.  Butte  Hdw.  Co.,  25 
Mont  525,  65  Pac.  1004.  87  Am.  St  Rep.  490; 
Sheldon  t.  Powell  (Mont)  78  Pac.  491.    Sec- 


tion 1856,  Code  Civ.  Proc,  provides,  in  mXh 
stance,  that  if  it  appears  that  the  property, 
or  any  part  is  so  situated  that  partition  can- 
not be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sole  thereof. 
It  appears  from  the  evidence  in  this  case 
that  this  lot  Is  so  situated  that  It  cannot  be 
divided  without  great  prejudice  to  tiie  owners. 

We  find  no  error  in  the  findings  of  the 
court  respecting  the  facts  presented  in  this 
record. 

2.  A  further  objection  urged  by  appellant 
la  to  the  effect  that  the  wife  of  a  defend- 
ant tenant  in  common  Is  an  indispensable 
party  to  a  suit  for  partition  of  real  estate. 
It  appears  on  the  face  of  the  complaint  that 
the  wife  of  defendant  was  not  made  a  party 
to  this  action.  It  also  appears  from  tbe 
evidence  of  plaintiff  that  she  knew  at  the 
time  this  action  was  commenced  that  tbe 
wife  of  defendant  was  residing  with  de- 
fendant on  this  land.  No  demurrer  was  filed 
to  the  complaint  nor  was  any  objection 
made  on  the  ground  of  defect  or  misjoinder 
of  parties,  and  the  question  was  first  raised 
in  the  motion  for  a  new  trial.  Whether 
the  wife  of  a  co-tenant  is  a  necessary  party 
to  an  action  for  partition,  nnless  she  has 
some  Interest  other  than  the  Inchoate  right 
of  dower  not  admeasured,  is  nnnecessary  to 
be  considered  here.  An  action  for  partition, 
nnder  our  Code,  is  a  special  statutory  pro- 
ceeding. Ryer  v.  Fletcher-Ryer  Co.,  126  Cal. 
482,  58  Pac.  908,  and  cases  cited;  Water- 
man T.  Lawrence,  19  Cal.  210,  79  Am.  Dec. 
212.  We  must  therefore  look  to  the  statute 
for  the  authority  to  bring  the  action,  and 
for  the  procedure  to  be  followed  both  in 
bringing  the  action  and  after  it  Is  insti- 
tuted. Section  1340  et  seq..  Code  Civ.  Proc, 
treats  fully  the  subject  of  partition.  Sec- 
tion 1342,  treating  of  the  parties  to  the  ac- 
tion, reads,  in  part:  "Every  person  having 
an  inchoate  right  of  dower  In  an  undivided 
share  in  the  property;  and  every  person 
having  a  right  of  dower  in  tbe  property,  or 
auy  part  thereof,  which  tias  not  been  ad- 
measured, must  be  a  party  to  an  action  for 
partition."  Section  1343  provides  that  the 
plaintiff  may,  at  his  election,  make  others 
enumerated  therein  parties  to  the  action. 
The  first  section  quoted  names  those  who 
must  be  parties  to  the  snit  The  second 
names  those  who  may  be  parties  to  the  suit 
A  person  having  tbe  Inchoate  right  of  dower 
is  named  among  tbose  who  must  be  parties 
to  the  action.  Section  1344  provides  that 
the  interests  of  all  the  persons  in  tbe  prop- 
erty, whether  such  persons  be  known  or 
unknown,  must  be  set  forth  in  the  com- 
plaint specifically  and  particularly,  as  far 
as  known  to  the  plaintiff.  Sections  1342, 
1353,  Code  Civ.  Proc;  Dameron  y.  Jame- 
son, 71  Mo.  97;  Davis  v.  Lang,  153  III.  175. 
38  N.  E.  635.  Sections  1391  and  1392  provide 
how  the  rights  of  a  party  having  an  existing 
right  of  dower  may  be  protected,  but,  if  the 
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wife  la  not  a  party  to  the  action,  tlie  plain 
method  of  procedure  positiyely  stated  In  sec- 
tion 1342  has  not  been  followed,  and  any 
decree  which  the  court  may  render  la  not 
binding  npon  her;  and  the  rights  of  all  the 
parties  In  the  premises  cannot  be  deter- 
mined,  and  the  subject-matter  of  the  ac- 
tion will  therefore  be  held  open  for  further 
litigation  unless  the  parties  volnntarily  agree. 
"A  court  of  equity  will  not  permit  lltlga< 
tlon  by  piecemeal.  The  whole  subject-matter 
and  all  the  parties  should  be  before  it,  and 
their  respective  claims  determined  once  and 
forever.  •  •  •  If  the  necessary  parties 
to  a  full  determination  are  not  before  the 
court.  It  is  the  duty  of  the  court,  on  its  own 
motion,  to  order  them  brought  in;  and  this, 
although  the  defendants  in  the  action  have 
omitted  to  raise  an  objection  of  defect  of 
parties  by  demurrer  or  answer.  The  failure 
of  the  court  so  to  do  is  fatal  to  the  Judg- 
ment" O'Connor  ▼.  Irvine,  74  Cal.  435,  16 
Pac.  236.  In  HoUoway  v.  Mcllhenny,  77 
Tex.  657,  14  S.  W.  240,  the  court  said:  "Ap- 
pellee insists  that,  because  there  was  no 
attempt  in  the  court  below  to  arrest  the 
proceedings  for  want  of  necessary  parties 
until  the  final  Judgment,  •  •  •  the  ob- 
jection comes  too  late.  But  we  are  of  opin- 
ion that  the  error  cannot  be  cured  by  failure 
to  take  action  in  the  trial  court  A  decree 
of  partition  in  a  suit  to  which  one  or  more 
of  the  owners  of  the  land  are  not  parties 
does  not  affect  their  rights.  They  cannot  be 
bound  by  the  decree,  and  can  have  it  set 
aside  in  any  proper  proceeding  in  which  all 
parties  are  before  the  court.  Courts  of  jus- 
tice do  not  sit  to  enter  empty  decrees,  and 
hence  will  arrest  a  proceeding  of  this  char- 
acter for  want  of  necessary  parties  at  any 
stage  of  the  proceedings."  Under  section 
1342,  above,  the  wife  of  the  defendant  was 
an  indispensable  party,  and,  not  having  been 
made  a  party,  the  court  could  not  proceed 
to  Judgment. 

We  recommend  that  the  Judgment  and  or- 
der be  reversed,  and  the  cause  remanded. 

BLAKE,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoins  opinion,  the  Judgment  and  or- 
der ore  reversed,  and  the  cause  is  remanded. 


(31  Mont.  S56) 

In  re  KELLY'S  ESTATE. 
(Supreme  Court  of  Montana.     Jan.  23,  1905.) 

A.DMINISTBATION  —  DECBEB  OF  niSTKIBUTION  — 
BEFUSAX.  TO   VACATE— APPEAL  TKOU   OBDEB. 

1.  Though  a  decree  of  distribution  of  a  dece- 
dent's estnte  made  bv  a  district  court  is.  under 
Code  Civ.  Proc.  S  445  (Comp.  St.  1887,  div.  1).  a 
final  judgment,  from  which  an  appeal  lies,  and  an 
order  refusing  to  vacate  the  decree  is  therefore  a 
soecial  order  after  final  judgment,  the  order  isnot 
appealable  under  subdivision  2  of  section  1722, 
as  amended  by  Seas.  Laws  1899,  p.  146.  author- 
izing appeals  from  such  orders,  as  that  sub- 
division does  not  apply  to  orders  in  probate  pro- 
ceedings, except  in  so  far  as  it  ia  made  ap- 


plicable by_  other  prorlsfotis,  soeh  as  section 
2921,  providing  for  an  appeal  from  an  order 
granting  or  denying  a  motion  for  a  new  trial 
in  iQch  proceedings;  the  term  "final  Judgment" 
being  naed  in  such  snbdivisioD  2  only  with  refer- 
ence to  such  judgments  at  common  law,  and 
not  applying  to  statutory  determinations  and 
orders  termed  "orders  and  Judgments"  in  pr^ 
bate  proceedings. 

Petition  for  rehearing.    Overmled. 
I  For  former  opinion,  see  78  Pac.  679. 

BBANTLT,  Q.  3.  The  appellant  has  pre- 
sented a  petition  for  a  rehearing  in  this 
cause,  assigning  as  ground  therefor  that  in 
dismissing  the  appeal  this  court  overlooked 
its  own  decisions,  which  control  when  ap- 
plied to  the  facts  of  this  case.  He  cites  la 
re  McFarland's  Estate,  10  Mont  446,  26  Pac 
185,  where  it  was  held  that  a  decree  of  dis- 
tribution made  by  a  district  court  exercis- 
ing Its  probate  Jurisdiction  was,  under  the 
Compiled  Statutes  of  1887,  dlv.  1  (section 
445,  Code  Civ.  Proc),  a  final  Judgment  from 
which  an  appeal  lay.  From  this  he  argues 
that,  being  a  final  Judgment,  an  order  deny- 
ing a  motion  made  to  set  it  aside  on  the 
ground  of  mistake,  inadvertence,  etc..  Is  a 
special  order  after  final  Judgment,  and  hence 
Is  appealable,  under  subdivision  2  of  section 
1722  of  the  Code  of  Civil  Procedure  of  1895, 
as  amended  by  the  Session  Laws  of  1899,  p. 
146.  The  provisions  of  this  section  were 
considered  In  In  re  Tuohy's  Estate,  23  Mont 
305,  58  Pac.  722.  and  the  conclusion  was 
reached  that  subdivision  2  of  the  section 
has  no  application  to  orders  In  probate  pro- 
ceedings, except  In  so  far  as  it  is  made  ap- 
plicable by  other  provisions;  such  as  section 
2921  of  the  same  Code,  providing  for  an  ap- 
peal from  an  order  granting  or  denying  a 
motion  for  a  new  trial  In  probate  proceed- 
ings. The  term  "final  Judgment,"  as  used 
In  subdivision  2,  supra,  refers  only  to  those 
Judgments  known  at  common  law  as  "final 
Judgments,"  and  has  no  application  to  the 
statutory  determinations  and  orders  termed 
"orders  or  Judgments"  In  probate  proceed- 
ings. The  cases  of  In  re  McFarland's  Estate, 
supra,  and  In  re  HIgglns'  Estate,  15  Mont 
475,  39  Pac.  506,  28  L.  R.  A.  116,  were  cited, 
and,  for  reasons  there  stated,  were  held  not 
applicable.  We  see  no  reason  why  we  should 
overturn  the  rule  stated  in  that  case.  The 
petition  is  denied. 

Denied. 

MILBURN  and  HOLLOWAT,  33.,  concur. 


(a  Mont  eoe) 
In  re  SCHKOER'S  ESTATE. 
SCHEUER  V.  KINMAN. 
(Supreme  Court  of  Montana.     Jan.  23,  1905.) 

aCABDIANSIlIP — INCOMPETE ST  PERSONS— WUES 
RELATION  TEHMINATES— RESTORATION  TO  CA- 
PACITY —  KW-ECT —  TEBMINATION  0»  ODAJtD- 
XANSUIP. 

1.  An  order  confirming  a  guardian's  annual 
settlement  being  appealable,  under  Sess.  Laws 
1899,  p.  146,  where  no  appeal  was  taken  from 
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it,  qnestions  respecting  the  settlement  could  not 
be  considered  on  a  sabsequent  appenl  from  an 
order  for  a  sale  of  the  ward's  land. 

2.  Code  Civ.  Proc.  §  2972,  provides  that  every 
^ardian  of  an  incompetent  person  shall  have 
the  custodv  of  the  person  of  his  ward  and  his 
estate  until  such  Kunrdian  is  "legally  dischar- 
ged" ;  and  section  2973  provides  that  if.  on  an 
inquiry,  it  be  found  that  an  incompetent  has 
been  restored  to  capacity,  the  ijuardianship  shall 
cease.  Sections  2972  and  29.'57,  in  substance,  re- 
quire the  guardian's  bond  to  be  conditioned  that 
he  will,  at  the  expiration  of  his  trust,  settle 
his  accounts,  and  deliver  all  moneys,  effects, 
etc.  Pol.  Code,  i  516.5,  enacts  that,  if  conflict- 
ing provisions  are  found  in  different  sections  of 
the  same  chapter  or  article,  the  provisions  of 
the  section  last  in  numerical  order  must  prevail, 
unless  inconsistent  with  the  meaning  of  such 
chapter  or  article.  Held,  that  section  2972  does 
not  extend  the  authority  of  an  incompetent's 
guardian  until  he  is  discharged  by  an  order  of 
court,  but  it  is,  under  section  2973,  terminated 
ipso  facto  by  an  adjudication  of  restoration  to 
capacity. 

Appeal  from  District  Court,  Silver  Bow 
Oouuty:  Jno.  B.  McCIeman,  Judge. 

Judicial  proceedings  In  the  estate  and 
guardianship  of  Frederick  V.  Scheuer,  a 
mental  Incompetent.  From  an  order  for  a 
sale  of  so  much  of  his  real  estate  as  had  been 
In  the  possession  of  his  guardian,  Charles 
E.  Kluman,  from  bis  appointment  until  an 
order  of  restoration  of  capacity,  Scheuer  ap- 
peals.   Reversed. 

M.  R  La  Blanc  and  Geo.  F.  Shelton,  for 
appellant.  Sanders  &  Sanders  and  J.  M.  Hli> 
kle,  for  respondent 

HOLLOW  AT,  J.  On  October  21,  1001,  an 
order  was  duly  made  in  the  district  court  of 
Silver  Bow  county,  Mont,  adjudging  Fred- 
erick v.  Scheuer  mentally  incompetent  to 
manage  his  own  affairs,  and  appointing 
Charles  E.  Kinnian  guardian  of  the  person 
and  estate  of  such  incompetent  Thereaft- 
er, on  March  19,  1903,  upon  the  petition  of 
the  next  friend  of  Scheu(»r,  a  hearing  was 
had  before  the  court,  and  Scheuer  was  there- 
upon adjudged  restored  to  mental  capacity. 
On  April  7,  1903,  Kinraan,  as  guardian,  re- 
turned Into  court  his  report,  designated 
"Third  Annual  Report"  of  such  guardianship, 
to  which  report  certain  objections  were 
made  by  Scheuer.  A  reference  of  the  report 
and  objections  was  made,  a  report  from  the 
referee  had,  and  on  August  3,  1003,  an  order 
was  made  by  the  court  confirming  the  re- 
port of  the  guardian  as  amended  by  the  rec- 
ommendations of  the  referee.  This  report, 
as  amended,  showed  a  balance  due  to  the 
guardian  from  the  ward's  estate  of  ?2,043.- 
97.  On  August  18,  1903,  Klnman,  still  pre- 
tending to  act  as  guardian,  presented  to  the 
court  a  petition  for  the  sale  of  certain  of 
the  real  estate  belonging  to  Scheuer,  for  the 
purpose  of  raising  money  to  discharge  the 
amoimt  so  found  due.  An  order  to  show 
cause  was  Issued  and  served.  Thereupon 
Scheuer  filed  a  motion  to  dismiss  such  peti- 
tion on  the  ground  of  a  want  of  jurisdiction 
In  the  court  to  entertain  It.     This  motion 


was  overruled,  and  Scheuer  then  filed  his  ob- 
jections to  the  petition;  specifying  particu- 
larly the  fact  that  the  court  was  without  Ju- 
risdiction to  entertain  the  petition,  and  ur- 
ging as  a  reason  for  such  objection  the  fact 
that  Scheuer  had  several  months  prior  there- 
to been  adjudged  restored  to  mental  capacity. 
In  the  petition  for  the  order  to  sell,  the  guard- 
Ian  sets  forth  the  fact  of  the  restoration  of 
Scheuer  to  capacltj',  and  that  from  that  date 
subsequently  Scheuer  had  been  In  posses- 
sion and  control  of  the  property  sought  to 
be  sold.  The  objection  of  Scheuer  to  the 
granting  of  the  petition  was  overruled,  and 
on  September  15,  1903,  the  court  made  an 
order  for  the  sale  of  so  much  of  the  real  es- 
tate belonging  to  Scheuer,  and  which  had 
been  in  the  possession  of  the  guardian  from 
the  date  of  his  appointment  until  the  date 
of  the  order  of  restoration,  as  might  be  nec- 
essary to  raise  the  amount  due  the  guard- 
ian. From  this  order  of  sale,  Scheuer  ap- 
pealed. 

Certain  questions  respecting  the  settle- 
ment of  the  guardian's  account  are  sought 
to  be  presented  here,  but  as  the  order  con- 
firming such  report  was  an  appealable  order 
(Sess.  I^ws  1899,  p.  146),  and  there  was  not 
any  appeal  taken  therefrom,  we  cannot  on 
this  appeal  consider  the  same. 

But  one  question  Is  presented  for  settle- 
ment, namely,  has  the  district  court,  sitting 
as  a  court  of  probate,  any  jurisdiction  to 
entertain  a  petition  for  the  sale  of  real  prop- 
erty belonging  to  one  who  has  been  under 
guardianship  because  of  his  mental  inca- 
pacity, presented  after  an  order  has  been 
made  judicially  determining  and  adjudging 
such  person  restored  to  capacity,  and  to  be 
of  sound  mind  and  capable  of  taking  care 
of  himself  and  of  his  property,  or  to  grant 
an  order  of  sale  based  upon  such  petition?  A 
solution  of  this  question  rests  upon  the  con- 
struction of  certain  sections  of  the  Code  of 
Civil  Procedure,  which  at  first  blush  appear 
to  be  In  hopeless  conflict.  Section  2972  pro- 
vides that  every  guardian  of  an  Incompe- 
tent person  shall  have  the  care  and  custody 
of  the  person  of  his  ward,  and  the  manage- 
ment of  all  his  estate,  until  such  guardlnn 
is  legally  discharged.  Section  2973  provides 
for  an  Inquiry  to  have  the  fact  of  the  ward's 
restoration  to  capacity  judicially  determin- 
ed, and  provides  that  if,  upon  such  intiuiry. 
It  be  found  that  the  person  Is  of  sound  mind 
and  capable  of  taking  care  of  himself  au'l 
his  property,  his  restoration  to  capacity  shall 
be  adjudged,  "and  the  guardian"  of  such  per- 
son sliall  cease.  It  Is  evident  that  the  term 
"guardianship"  was  intended  to  be  used  In- 
stead of  the  tenn  "guardian."  The  lan- 
guage of  section  2073,  above.  Is  susceptible 
of  but  one  construction,  namely,  that  the 
judicial  determination  that  the  wnrri  is  of 
sound  mind,  and  capable  of  taking  care  of 
himself  and  his  property,  and  the  adjudica- 
tion of  his  restoration,  do,  ipso  facto,  termi- 
nate the  guardianship.    Woerner's  American 
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i.aw  of  Gaardianship,  J  100;  Probate  Judge 
V.  Stevenson,  55  Mich.  320.  21  X.  W.  348; 
In  re  Latham,  41  N.  C.  406.  Section  2972 
also  provides  that  the  bond  of  a  guardian  of 
an  incompetent  person  shall  contain  like 
conditions  as  prescribed  for  the  bond  of  a 
guardian  of  a  minor.  Section  2957,  among 
otlier  things,  provides  that  the  bond  of  a 
guardian  of  a  minor  shall  be  conditioned 
"that  the  guardian  will  faithfully  execute 
the  duties  of  his  trust  according  to  law,  and 
the  following  conditions  shall  form  a  part 
of  such  bond  without  being  expressed  there- 
in: •  *  •  (3)  To  render  an  account  on 
oath  of  the  property,  estate  and  moneys  of 
the  ward  in  his  hands  and  all  the  proceeds 
or  interests  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same,  I 
within  three  months  after  his  appointment,  | 
and  at  such  other  times  as  the  court  or  Judce 
directs,  and  at  the  expiration  of  his  trust  | 
to  settle  his  accounts  with  the  court  or  judge,  { 
or  with  the  ward.  If  he  be  at  full  age,  or  his 
legal  representatives,  and  to  pay  over  and  I 
deliver  all  the  estate,  moneys,  and  effects  | 
remaining  In  his  hands,  or  due  from  him  on 
such  settlement,  to  the  person  who  is  law- 
fully entitled  thereto.  •  •  •"  If  the  or- 
der of  restoration  terminates  the  guardian- 
ship, then  the  expression  "the  expiration  of 
ills  trust,"  as  used  in  this  section,  and  the 
order  for  the  restoration  of  the  ward  to  ca- 
I)aclty,  as  provided  for  In  section  2973.  must 
of  necessity  refer  to  the  same  event  In  point 
of  time;  and.  If  this  be  so,  then  the  duty  of 
the  guardian  of  an  Incompetent  person  upon 
the  termination  of  his  guardianship  is  plain. 
He  shall  settle  his  accounts  with  the  court 
or  judge,  or  with  the  ward,  and  pay  over 
and  deliver  all  the  estate,  moneys,  and  ef- 
fects remaining  in  his  hands,  or  due  from 
i)lm  on  such  settlement,  to  the  person  law- 
fully entitled  thereto.  Section  2957,  supra; 
Shepherd  v.  Newklrli,  21  N.  J.  Law,  302. 
The  powers,  duties,  and  liabilities  of  a  guard- 
ian of  a  person  of  unsound  mind  are  the 
same,  and  subject  to  the  same  restrictions, 
us  those  of  a  guardian  of  a  minor.  Section 
2057,  above;  Woerner's  American  Law  of 
(iuardianship,  §  137.  In  In  re  Allgler,  05  C«l. 
228,  3  Pac.  849,  It  Is  said:  "When  a  ward 
attains  the  age  of  majority,  the  office  of 
;;unrdian  comes  to  an  end,  and  it  is  then  the 
duty  of  the  guardian,  and  one  of  the  obliga- 
tions of  his  bond,  to  exhibit  a  final  account 
of  his  guardianship  to  tiie  probate  court, 
make  a  settlement  with  the  probate  judge 
or  with  the  ward,  and  deliver  all  the  prop- 
erty In  his  hands  belonging  to  the  wartl. 
Section  1754,  Code  Civ.  Proc.  Failure  to  do 
this  constitutes  a  breach  of  his  bond,  for 
which  he  and  his  sureties  are  liable  after 
settlement  of  the  guardianship." 

But  It  Is  contended  that  under  the  provi- 
sions of  section  2972.  above,  the  management 
of  the  ward's  estate  is  imposed  upon  the 
giiardian  until  he  Is  legally  dischargecl.  and 
that  the  phrase  "legally  discharged"  means 


discharged  by  an  order  of  the  court  If  this 
contention  l>e  sustained,  then  the  last  sen- 
tence of  section  2973  Is  meaningless,  for  the 
court  might  not  make  an  order  discharging 
the  guardian  for  a  year  or  more  after  mak- 
ing the  order  restoring  tlie  ward  to  capacity. 
Indeed,  this  very  case  presents  an  Instance 
where  the  ward  was  adjudged  restored  to 
mental  capacity  in  March,  and  yet  as  late  as 
Rei)tember  following  no  order  for  the  dis- 
cbarge of  the  guardian  bad  l>een  made.  If 
the  contention  of  the  resiwndent  c-ould  be 
maintained,  then  the  guardianship  continues, 
and  a  person  sul  juris,  against  his  own  will, 
is  subject  to  the  control  and  government  of 
a  guardian,  which  in  itself  Involves  a  con- 
tradiction of  terms  and  a  legal  Impossibility. 
Respecting  the  term  of  a  guardian  of  a 
minor,  se<-tlon  20."iC  provides:  "Every  guard- 
ian app(ilnv.;d  shall  have  the  custody  and 
care  of  the  education  of  the  minor,  and  the 
care  ond  manageuient  of  his  estate,  until 
such  minor  arrives  at  the  age  of  majority  ov 
marries,  or  until  the  guardian  is  U-gaiiy  dis- 
charged." Section  1753  of  the  California 
Code  of  Civil  Procedure  is  Identical  with  our 
section  2!).'jC,  above,  and,  construing  that  sec- 
tion, the  Supreme  Court  of  that  state,  in  Cur- 
tis V.  Devoe,  121  Cal.  408,  53  Pac.  930,  said: 
"We  do  not  think  that  the  clause,  'or  until 
the  guardian  Is  legally  discharged,'  was  In- 
tended to  prolong  his  control  of  the  person 
and  estate  of  the  minor,  for.  If  it  did,  he 
would  have  control  for  one  year  after  the 
majority  of  the  ward  (Civ.  Co<le,  S  2.">7),  and 
this  would  be  In  conflict  with  tlie  provisions 
of  the  Code  of  Civil  Procedure,  supra.  Up- 
on the  minor's  attaining  majority,  the  guard- 
ian must  then  make  a  settlement  either  with 
the  court  or  ward,  and  pay  over  and  deliver 
to  the  ward  all  the  estate  in  his  bands,  'or 
due  from  him  on  such  settlement' " 

A  canon  of  statutory  construction  which 
requires  that  meaning  shall  be  given  to 
every  section  of  a  particular  statute.  If  pos- 
sible, requires  us  to  hold  that  the  term  of  the 
guardian's  office  Is  limited  by  section  2973, 
Code  Civ.  Proc.,  and  that  Immediately  there- 
after the  guardian  shall  make  his  final  re- 
port and  be  discharged,  and  that,  after  the 
termination  of  his  office  by  the  restoration 
of  the  ward,  the  only  power  or  authority 
possessed  by  the  guardian  is  to  make  such 
roi)ort,  and  turn  over  to  tlie  proper  person 
all  property  with  which  he  is  chargeable  on 
such  report.  Curtis  v.  Devoe,  above.  This 
is  what  he  and  his  bondsmen  agree  he  will 
do.  and  It  is  dear  that  the  law  never  con- 
templated that  he  might  continue  to  exercise 
acts  of  authority  and  control  over  the  prop- 
erty of  one  who  had  been  judicially  deter- 
mined to  be  sul  Juris.  Likewise,  the  author- 
ity of  the  probate  court,  after  the  order  of 
restoration  Is  made.  Is  limited  to  requiring 
tlie  guardian  to  make  such  final  report  and 
to  diw-harge  such  guardian  from  his  trust. 
The  legal  effec-t  of  the  order  of  sale  made  li» 
this  instance  is  that  of  an  execution  to  en- 
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foroe  the  payment  of  an  Indebtedness  found 
to  be  due  by  tlic  ward  to  his  guardian  upon 
the  tennintition  of  the  guardianship,  and 
this  power  or  authority  is  not  possessed  by  a 
district  court  sitting  as  a  court  of  probate. 
Tlie  principle  would  be  the  same  If,  upon  the 
final  report  of  the  guardian,  It  was  found 
that  the  guardian  had  In  his  possession  prop- 
erty belonging  to  the  ward  which  he  was  di- 
re<ted  to  turn  over  to  the  ward,  but  which  he 
failed  to  do.  We  know  of  no  process  which 
a  probate  court  can  issue  to  enforce  snch  or- 
der. The  remedy  is  an  action  against  the 
guardian,  or  on  his  olBolnl  bond.  Stuuiph  v. 
Guardianship  of  Pfelffer,  .58  Ind.  472. 

This  court  has  repeatedly  held  that  the 
district  courts,  sitting  as  courts  of  probate, 
nre  courts  of  special  and  limited  Jurisdiction, 
jMMsesslng  no  powers  other  than  those  ex- 
j>ressly  or  by  necessary  Implication  conferred 
by  statute.  In  re  Iliggins'  Estate,  15  Mont. 
474,  ^  Pac.  506,  28  L.  R.  A.  11«:  State  v. 
District  Court,  18  Mont.  481,  40  Pac.  2.")9; 
.State  V.  District  Court,  24  Mont.  1,  00  Pac. 
48»;  Davidson  t.  Wampler,  29  Mont.  61,  74 
Pac.  82.  And  such  courts.  In  the  al)spnce  of 
statutory  authorization,  have  not  the  power 
to  carry  into  effect  their  judgments,  decrees, 
or  orders  made  on  the  final  accounting  of 
guardians,  though  they  may  possess  exclu- 
sive power  to  compel  such  accounting. 
Woerner's  Am.  Law  of  Guardianship,  |  110. 
Likewise  there  Is  no  difTt-rence,  In  principle, 
no  matter  what  event  may  operate  to  ter- 
minate the  guardianship,  for,  if  the  guard- 
ianship is  actually  terminated.  It  is  quite 
immaterial  whether  it  was  by  the  restora- 
tion of  the  ward  to  capacity,  or  the  death  of 
the  ward.  The  termination  of  the  guardian- 
ship Imposes  the  legal  duty  upon  the  guard- 
tan  to  make  final  settlement  immediately 
after  such  termination,  and  to  limit  the  au- 
thority of  the  court  to  requiring  such  settle- 
ment to  be  made. 

A  case  directly  analogous  to  the  one  at 
bar  is  fonnd  In  In  re  Llvermore's  Estate,  1.32 
Cal.  99.  64  Pac.  113,  84  Am.  St.  Rep.  37, 
where,  after  the  ward  died,  the  guardian  se- 
(•ure<l  an  order  for  the  sale  of  a  portion  of 
the  ward's  property  to  pay  an  indebtedness 
found  due  to  the  guardian  upon  final  ac- 
count. Respecting  this  order  the  Supreme 
Court  of  California  said:  "The  foregoing 
Iirocee<Ung  Is  uni<iue  in  this  state,  and  the 
order  made  by  the  trial  court  cannot  find 
snpiwrt  In  the  law.  The  title  furnished  to 
a  purchaser  at  the  sale  by  the  deed  of  the 
guardian  would  not  be  worth  a  dollar.  The 
proceedings  hero  taken  for  the  sale  were 
taken  under  the  Code  provisions  pertaining 
to  guardianship  nmtters,  and,  as  to  a  sale 
of  real  estate,  those  proceedings  only  eon- 
template  a  case  where  there  is  a  living  ward 
— a  living  ward  not  only  when  the  proceed- 
ings are  inaugurated,  but  up  to  and  Includ- 
ing the  moment  the  deed  Is  made.  When  the 
guardian  executes  the  deed,  he  executes  It 
for  and  .In  the  place  aud  stead  of  bis  ward, 


and,  the  moment  that  ward  Is  dead,  his 
power  to  execute  the  deed  Is  gone.  He  has 
no  more  power  to  execute  a  deed  under  these 
clreumatances  than  would  an  attorney  in 
fact  after  the  death  of  his  principal.  It  is 
nnnecessary  to  consider  here  what  a  court 
of  equity  might  do,  under  the  circumstances 
presented  by  the  facts  of  this  case,  in  aid  of 
the  probate  Jurisdiction  of  the  superior 
court,  for  here  the  statutory  procedure  laid 
down  In  the  Code  In  guardianship  proceed- 
ings alone  has  been  followed,  and  the  sale  Is 
asked  under  that  procedure.  The  guardian, 
as  such,  Is  attempting  to  make  the  sale,  and 
the  court  is  well  assured  It  cannot  be  done." 

In  the  early  history  of  Ohio  that  state  had 
a  statute  which  authorized  the  court  of  com- 
mon pleas  to  appoint  guardians  for  minors, 
and  further  provided  that  when  such  minors, 
males,  shall  arrive  at  the  age  of  14  years,  or 
females  shall  arrive  at  the  age  of  12  years, 
such  minors  may  severally  choose  a  guardian, 
such  as  the  court  shall  approve.  This  statute 
was  considered  in  Lessees  of  Perry  T.  Braln- 
ard,  11  Ohio,  442.  The  question  In  contro- 
versy arose  as  to  the  authority  of  the  guard- 
ian of  a  female  minor  to  sell  real  estate  be- 
longing to  such  minor.  The  petition  for  the 
order  of  sale  was  presented  after  the  minor 
had  reached  the  age  of  12  years.  In  dispos- 
ing of  the  question,  the  court  said:  "It  seems 
to  us  the  obvious  constniction  of  this  section 
is  that  the  a(>polntment  of  a  guardian  to  a 
female  nnder  twelve  years,  though  tmlimlted 
on  the  face  of  the  appointment,  ceases  by  Its 
legal  expiration  when  the  ward  arrives  at  the 
age  of  twelve  years.  At  that  age  the  law 
deems  her  of  sufllclent  discretion  and  capac- 
ity to  have  a  choice  of  the  person  who  is  to 
control  not  only  her  property,  but  herself, 
subject,  nevertheless,  to  the  approval  of  the 
court;  and  It  Is  then,  only,  after  being  noti- 
fied to  appear  and  make  such  choice,  and  re- 
fusal on  her  part,  that  the  court  are  author- 
ized and  required  to  appoint  a  guardian  If 
she  Is  over  twelve  years  of  age.  That  the 
appointment  expires  by  Its  own  limitation 
when  the  ward  arrives  at  the  age  of  twelve 
years  was  decided  In  the  case  of  Campbell 
V.  English  and  wife,  Wright,  119.  The  court 
then  held  this  language:  'A  guardian  for  a 
female  under  twelve  years  of  age  continues 
only  until  the  ward  attains  to  that  age.  A 
guardian,  or  a  man  that  has  been  a  guardian, 
after  his  guardianship  has  expired,  has  no 
more  power  than  If  he  had  never  been  ap- 
pointed.' We  see  no  reason  to  question  the 
soundness  of  this  principle.  It  accords  with 
otir  own  views.  How,  then,  stands  the  case 
at  bar?  It  Is  admitted  the  guardian  filed  his 
petition  for  the  sale  of  the  land  after  the 
ward  had  arrived  at  the  age  of  twelve  years, 
and  at  a  time  when  the  law  had  determined 
his  guardianship.  All  the  proceedings  sub- 
sequent to  and  Including  the  petition  for  the 
sale  of  the  lot  are  therefore  void,  and  convey 
no  title  to  the  defendant" 

In  view,  then,  of  the  express  declaration 
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of  sectloo  2873  tiuit  tbe  restoratioii  of  the 
ward  to  mental  capacity  terminates  the 
guardlansUlp,  and  tbe  further  provisions  of 
the  law  which  are  read  into  and  made  a  part 
of  the  guardian's  bond — ^that  upon  tbe  expi- 
ration of  bia  trust  the  guardian  wUl  settle 
his  accounts  with  the  court,  judge,  or  ward, 
and  dellyer  over  all  property  with  which  he 
is  chargeable  on  such  settlement — ^we  are  of 
the  opinion  that  the  language  of  section  2972 
cannot  be  construed  to  extend  the  guardian's 
authority  orer  the  person  or  estate  of  the 
ward  beyond  the  time  when  such  guardian- 
ship Is  terminated  as  provided  in  section 
2973.  It  would  be  an  Intolerable  Imposition 
upon  a  person  sui  juris  to  compel  him  to 
submit  to  the  control  of  a  guardian  either  of 
bis  person  or  property,  and  such  an  imposi- 
tion was  not  Intended  by  the  lawmaking  au- 
thority In  enacting  section  2972  above. 

Finally  the  Codes  themselves  furnish  us  a 
canon  of  construction.  Section  5165  of  the 
Political  Code  provides:  "If  conflicting  pro- 
visions are  found  in  difterent  sections  of  the 
same  chapter  or  article,  the  provisions  of  the 
section  last  In  numerical  order  must  prevail, 
unless  such  construction  is  Inconsistent  with 
the  meaning  of  such  chapter  or  article."  If, 
then,  the  seeming  conflict  between  the  provi- 
sions of  sections  29T2  and  2973,  above.  Is  not 
entirely  reconcilable,  the  provisions  of  section 
2973  must  prevail,  for  there  is  not  anything 
in  the  construction  which  we  have  given  this 
last-mentioned  section  which  Is  inconsistent 
with  the  meaning  of  tbe  article  In  whlcb  both 
sections  are  found. 

The  order  of  sale  was  void,  and  ts  reversed. 

Beversed. 

BRANTIiY,  a  J^  and  MILBUBN,  J,  con- 
cur. 

(31  Mont.  683} 

McCONNELL  et  al.  t.  COMBINATION  MIN. 

ft  MILL.  CO.  et  aL 
(Supreme  Court  of  Montana.    Jan.  21,  1905.) 

OOBPORATIOItS  —  DIRECTOKS —  POWERS — MISAP- 
PBOFBIATION  OP  FUNDS— LIABILITT  TO  AC- 
COUNT —  rTEMS  CnAROEABLE  —  ATTORNETS' 
FEES— TBAVELINO  EXPENSES — OITICI  HELP — 
I.OAN3  OF  MONET— MISUANAOCMBNT  OF  EM- 
PLOYES. 

1.  Stockholders  who  took  no  part  in  a  meet- 
ing, and  did  not  vote  either  In  pprson  or  by 
proxy,  are  not  estopped  to  complain  of  an  un- 
authorized act  on  the  part  of  the  directors  rati- 
fied at  such  meeting. 

2.  The  fact  that  stockholders  agreed  to  tbe 
unauthorized  act  of  the  directors  in  removing 
the  office  of  the  corporation  to  a  different  city 
and  state  did  not  estop  them  to  complain  of 
the  wrongful  use  by  tbe  directors  of  the  funds 
of  the  corporation  after  the  removal. 

8.  The  unauthorized  levy  of  an  assessment  by 
directors  without  observance  of  the  formalities 
required  by  law,  and  the  threatened  sale  of 
stock  as  delinquent,  is  sufficient  to  sustain  an 
action  by  the  stockholders  against  the  directors. 

4.  An  objection  to  a  complaint,  not  made  in 
the  lower  court,  will  not  be  considered  on  ap- 
peal 

5.  In  an  action  against  the  officers  and  direct- 
ors of  a  corporation  for  fraudulent  misappro- 
priation of  corporate  funds,  the  fact  that  sums 


of  money  were  paid  to  the  president  and  vice 
president  and  charged  up  to  the  corporation  as 
attorney's  fees,  neither  the  president  nor  vice 
president  being  an  attorney  and  no  employment 
as  such  by  the  company  having  been  shown,  U 
not  conclusive,  and  the  items  should  be  charged 
against  defendants,  or  not,  upon  proof  of  tbe- 
real  purpose  for  which  they  were  expended. 
8.  The   expenses   of   the   president   and   vie*' 

g resident  of  a  corporation  in  attending  stock- 
olders'  meeting  and  in  visiting  directors  are 
not  prima  facie  proper  charges  against  the 
company. 

7.  Eixpenses  of  lobbying  a  bill  through  the- 
Legislature,  incurred  by  directors  of  a  corpo- 
ration, cannot  be  charged  against  the  corpora- 
tion over  the  objection  of  nonassenting  sto^- 
holders. 

8.  It  is  within  the  power  of  directors  of  a 
corporation  to  employ  a  secretary  and  pay  him 
a  salary,  and  to  incur  necessary  expenses  for 
offices  and  office  help ;  but  expenses  charged  by 
the  directors  as  having  been  incurred  for  such 
purposes  during  a  time  when  the  corporation 
was  not  engaged  in  active  operations  should  b» 
explained. 

9.  Directors  of  a  corporation  cannot  diarge  to 
tbe  corporation  expenses  incurred  by  them  in 
defending  a  suit  brought  by  minority  stockhold- 
ers against  them  for  a  fraudulent  misappropria- 
tion of  the  company's  funds,  although  the  com- 
pany is  made  a  nominal  defendant. 

10.  Loss  occasioned  by  the  mismanagement  of 
an  employs  of  a  corporation  or  by  a  natural 
shrinkage  in  the  value  of  supplies  Is  not  charge- 
able to  the  directors  unless  they  knowingly  and 
willfully  allowed  the  employ^  to  pursue  a  course 
of  action  with  reference  to  the  business  from 
which  resulting  loss  would  be  equivalent  to  mis- 
appropriation of  the  assets  ot  the  company. 

11.  Directors  of  a  corporation  are  prima  fade 
empowered  to  maintain  an  office  at  the  place 
designated  in  the  charter  for  the  principal  office 
of  the  corporation,  and  a  rent  charge  occasioned 
for  that  purpose,  so  far  as  reasonable,  may  bo 
charged  against  the  corporation. 

12.  It  Is  the  duty  of  directors  of  a  corporation 
to  obtain  money  to  pay  current  charges  either 
by  borrowing  or  by  levying  assessments  upon 
the  stockholders,  and  tbe  obligation  of  the  cor- 
poration to  repay  money  borrowed  by  tbe  direct- 
ors is  not  affected  by  the  fraudulent  diversion 
of  part  of  the  money  by  the  directors,  even 
though  some  of  the  requirements  of  the  by-law* 
as  to  the  execution  of  evidences  of  indebtedness 
were  not  strictly  complied  with. 

13.  Corporate  notes  executed  by  the  directors 
to  a  bank  cannot  be  set  aside  for  fraud  or  any 
other  reason  in  an  action  by  stockholders  against 
the  directors  to  which  the  bank  is  not  a  partv. 

14.  A  judgment  obtained  by  the  president  or  a 
corporation  against  the  corporation  for  money 
expended  by  him  for  it  is  a  charge  against  it, 
to  be  satisfied  out  of  the  assets,  notwithstanding 
the  misappropriation  of  funds  of  the  corpora- 
tion by  him. 

On  rehearing. 

For  former  opinion,  see  76  Pae.  ISi. 

BBANTLT.  0.  J.  It  Is  not  necessary  to  re- 
state the  facts  of  this  case.  The  statement 
preceding  tbe  opinion  delivered  on  tbe  for- 
mer bearing  (30  Mont  ,  76  Pac.  194)  Is 

entirely  sufliclent  to  meet  present  require- 
ments, except  certain  inaccuracies  therein 
to  which  attention  is  called  before  taking  up 
a  discussion  of  the  merits.  In  that  statement 
it  is  said  that  "the  mines  of  tbe  company 
were  operated  until  June  or  August,  1893, 
wben  tbey  were  closed  down  and  remained 
closed  until  June,  1805,  when  operations 
were   resumed,"   etc.     In   fact,    tbey   were- 
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closed  down  until  January,  1896.  It  would 
not  be  Important  to  notice  this  Inaccuracy 
but  for  the  fact  that  It  might  mislead  the 
trial  court  In  taking  the  account  which  will 
be  hereafter  directed.  The  error  was  In- 
duced by  a  like  error  In  the  statement  of 
facts  in  respondents'  brief.  Further  along  in 
the  statement  it  is  also  said  that  the  records 
of  the  company  from  July  C,  1802,  the  date 
at  which  the  company's  office  was  removed 
to  St.  Louis,  until  October,  1808,  when  it  was 
reopened  in  Butte,  are  in  a  somewhat  cha- 
otic coudition.  This  Is  not  justified  by  the 
facts  appearing  In  the  record,  except  so  far 
as  it  applies  to  the  records  of  the  stockhold- 
ers' meetings.  The  books  of  the  company, 
■except  In  this  particular,  seem  to  have  been 
properly  kept.  AH  of  the  records  were  kept 
by  the  secretary  or  acting  secretary,  as  is  the 
rule  with  such  companies.  It  was  not  nec- 
I'ssary  for  the  treasurer  to  keep  separate 
accounts  of  his  receipts  and  disbursements. 
The  items  of  these  properly  appear  In  the 
books  of  accounts  kept  by  the  secretary,  and 
this  seems  to  have  been  the  mode  pursued 
throughout  the  history  of  this  company. 

After  a  re-examlnation  of  the  record  and 
the  questions  arising  thereon  In  the  light  of 
the  argument  presented  by  counsel  at  the  re- 
hearing, we  are  content,  except  as  appears 
hereafter,  to  let  the  case  rest  upon  the  con- 
clusions stated  In  the  former  opinion.  At 
the  hearing  much  stress  was  laid  upon  the 
fact  that  the  complaining  stockholders  had 
expressly  authorized  the  removal  of  the  of- 
fice of  the  company  from  the  city  of  Butte  to 
St.  Louis.  Mo.,  by  resolution  passed'  at  the 
meeting  in  Butte  on  June  27,  1802,  and  the 
contention  was  made  that  by  this  action  they 
-estopped  themselves  from  making  complaint 
that  the  office  was  thereafter  kept  by  the 
directors  In  St.  Louis,  even  though  this  was 
not  authorized  by  law.  It  might  be  conceded 
that  this  contention  could  be  successfully 
maintained  as  to  the  other  plalntifFs;  yet, 
80  far  as  this  record  shows,  it  does  not  af- 
firmatively appear  that  the  plaintiffs  Thomp- 
son and  Merrill  took  part  In  that  meeting, 
or  that  they  voted  their  stock,  either  In  per- 
son or  by  proxy.  But,  further  than  this,  If 
all  of  the  plaintiffs  had  agreed  to  a  removal 
of  the  office  to  St.  I^nls,  and  had  thus  es- 
topped themselves  to  complain  that  It  was 
kept  there  to  their  injury,  they  did  not  there- 
by agree  that  the  funds  of  the  company 
should  be  diverted  from  their  appropriate 
uses;  and.  In  so  far  as  wrong  was  committed 
by  the  defendant  directors  in  this  regard,  all 
the  plaintiffs  are  in  position  to  complain, 
and  to  have  the  offending  directors  brought 
to  book.  That  they  may  maintain  this  suit 
for  this  purpose  Is  too  well  settled  to  permit 
of  further  argument,  as  appears  from  the 
authorities  cited  In  the  first  paragraph  of  the 
former  opinion. 

Again,  the  levy  by  the  directors  of  the  as- 
sessment complained  of,  without  observance 
of  the  formalities  required  by  law  as  to  no- 


tice, etc.,  and  the  threatened  sale  of  the 
plaintiffs'  stock  as  delinquent.  Is  of  Itself 
sufficient  to  sustain  the  action.  The  com- 
plaint Is  not  dmwn  after  the  most  approved 
model,  and  might,  perhaps,  have  been  open 
to  the  objection  that  different  causes  of  ac- 
tion are  jumbled  therein.  Yet  no  such  objec- 
tion was  made  In  the  district  court,  and,  if 
made  here,  would  not  be  considered. 

The  only  questions  deserving  further  con- 
sideration arise  touching  the  items  with 
which  the  defendant  directors  should  be 
chni-ged.  It  Is  clear,  under  the  authorities 
cited  and  discussed  in  the  opinion,  that  the 
directors  of  a  corporation  have  no  power  to 
vote  salaries  to  themselves,  as  was  done  by 
the  defendants.  Four  of  them  adopted  by- 
laws providing  for  these  salaries,  and  then 
voted  three  of  their  number  salaries,  who 
thereafter  and  until  the  bringing  of  this  ac- 
tion drew  them  regularly,  whether  the  com- 
pany was  engaged  In  active  operations  or 
not.  Their  good  faith  In  doing  this  is  alto- 
gether Immaterial.  The  law  characterizes 
such  action  as  fraudulent.  As  to  the  stock- 
holders, the  directors  are  trustees,  besides 
being  agents  of  the  company  and  stockhold- 
ers, and  may  not  be  permitted  to  so  deal 
with  the  trust  property  as  to  secure  there- 
from a  profit  to  themselves.  MacOInniss  v. 
B.  &  M.  C.  C.  &  S.  M.  Co..  29  Mont.  428,  75 
Pac.  89;  Gerry  v.  Bismarck  Bank,  10  Mont. 
19],  47  Pac.  810;   Coombs  v.  Barker,  79  Pac. 

1,  31  Mont. .    In  Gerry  t.  Bismarck  Bank, 

after  commenting  upon  the  argument  of  coun- 
sel made  In  an  attempt  to  draw  a  distinction 
In  legal  effect  between  actual  fraud  of  the 
trustees  of  a  banking  corporation  and  a  vio- 
lation of  their  fiduciary  obligations  as  show- 
ing constructive  fraud  only,  this  court  said, 
through  Mr.  Justice  Buck:  "That  a  trustee 
should  not  be  allowed  to  profit  by  his  trust 
Is  a  well-known  fundamental  doctrine  of 
equity.  No  evasions,  no  technical  subtlety  of 
reiisoning,  no  empty  distinctions  should  be 
tolerated  when  the  assertion  of  this  principle 
becomes  necessary.  It  Is  true  that  when  the 
motives  of  a  trustee  in  the  neglect  of  his 
duty  are  not  essentially  bad,  or  are  readily 
reconcilable  with  ordinary  honesty  of  pur- 
pose, certain  courts  have  applied  this  rule 
leniently.  It  is  true  that,  when  no  patently 
willful  violation  of  duty  appears,  many 
judges  have  shown  a  disposition  to  check 
Its  force.  It  is  true  that  weak  toleration 
from  the  bench  of  frail,  but  penitent,  hu- 
manity, has  often  apparently  robbed  the  prin- 
ciple of  Its  very  life.  But  such  precedents 
serve  only  to  Increase  plausible  devices  for 
evading  its  consequences.  They  encourage 
the  natural  tendency  of  designing  selfishness 
to  substitute  the  vague  expression  'business 
enterprise'  for  'business  honesty.' "  The  di- 
rectors had  power  to  adopt  a  code  of  by-laws 
(Comp.  St.  1887.  dlv.  5,  {  454);  but  they 
could  not,  even  under  a  by-law,  vote  a  salary 
to  one  of  their  number,  when  the  vote  of  such 
director  was  necessary  to  make  up  a  quorum. 
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Under  the  application  of  this  principle  It 
lunkes  no  difference  wbettier  the  trustees  in- 
tended to  defraud  the  company  and  the 
Htockholders  of  the  amount  of  money  appro- 
printed  for  tile  purpose  of  paying  their  sala- 
ries, or  whether  they  acted  in  the  utmost 
good  faitb.  The  result  is  exactly  the  same; 
and,  whether  the  recovery  of  the  plaintiffs 
be  put  upon  the  ground  of  actual  or  construct- 
ive fraud,  they  are  nevertheless  entitled  to 
recover  upon  the  facts  shown  in  this  record. 
These  remarks  apply  to  the  items  of  $14,- 
374.78,  paid  to  Cbas.  D.  McClure  as  presi- 
dent; to  the  item  of  $l,a38.15,  paid  to  Vice 
President  Fusz  for  his  salary;  to  the  item 
of  $2,010.28,  paid  to  Treasurer  Moses  Rum- 
sey  for  his  salary  as  treasurer  and  acting 
president;  and  to  the  item  of  $oO,  paid 
Ewing  for  auditing  the  books.  These  items 
are  chargeable  to  the  defendant  directors. 
A  portion  of  these  sums  was  paid  out  for 
services  never  rendered,  because  the  salaries 
were  fixed  by  resolution  of  the  board  on 
February  25,  1893,  which  made  the  salaries 
payable  from  the  1st  day  of  January  of  that 
year.  It  is  true  that  at  the  meeting  of  the 
board  of  directors  held  in  Butte,  Mont.,  on 
October  27,  1808,  the  directors  themselves 
undertook  to  ratify  their  own  action  in  fix- 
ing and  paying  these  salaries;  but  the  rec- 
ord shows  that  there  were  present  at  that 
meeting  Directors  Ewing,  Fusz,  L.  M.  Rum- 
sey,  Williams,  and  one  Merrill.  AVilllams 
did  not  vote.  Fuaz  was  one  of  the  officers  to 
wliom  a  salary  had  been  voted  at  the  St. 
Louis  meeting  in  1892.  The  resolution  pass- 
ed at  that  time  could  not  be  held  to  be  a 
ratification  of  the  action  of  the  board  In 
paying  the  salaries,  unless  it  be  conceded 
that  Ewing,  Rumsey,  and  Merrill  were  a 
majority  of  the  seven  directors,  or  were  en- 
titled to  count  Williams'  vote  in  favor  of  the 
resolution.  Nor  can  It  be  maintained  that 
the  resolution  passed  at  the  various  stock- 
holders' meetings  amounts  to  a  ratification 
of  the  action  of  the  board  of  trustees,  when 
the  meetings  were  called,  not  for  that  pur- 
l>08e,  but  for  the  purpose  of  electing  direc- 
tors only,  and  no  statements  were  presented 
to  the  stockholders  as  to  the  condition  of 
the  company,  or  as  to  what  business  had 
l>een  transacted  by  them  during  the  year. 
So  far  as  the  record  shows,  tlie  stockhold- 
ers were  not  informed  as  to  the  payment  of 
these  salaries  by  the  board  of  directors,  and 
the  resolution  itself,  which  is  set  out  in 
tlie  sixth  paragraph  of  the  former  opinion, 
was  not  a  direct  and  substantive  act  on  the 
part  of  the  stockholders,  done  with  the  in- 
tention to  ratify  the  action  of  the  board. 
A  principal  cannot  ratify  an  unauthorized 
act  of  his  agent  about  which  he  knows  noth- 
ing, and  as  to  all  those  acts  done  by  an 
agent  beyond  the  scope  of  his  authority  the 
])rlnclpal  Is  not  t)ound  to  know  anytliing,  and 
he  cannot  ratify  them  until  they  are  brought 
specifically  to  his  attention.  The  same  prin- 
ciple applies  to  the  relations  of  the  directors 


of  a  corporation  to  their  stockholders  in  mat- 
ters wlilcb  must  be  authorized  or  ratified 
by  action  on  the  part  of  the  stockholders. 
We  held  in  the  former  opinion  that,  because 
of  the  condition  of  the  records  of  the  stock- 
holders' meetings  subsequent  to  the  removal 
of  the  office  to  the  city  of  St.  Louis,  they 
were  not  admissible  as  evidence  tending  to 
show  a  ratification;  but,  whether  admissible 
or  not,  the  result  is  the  same,  for  the  rea- 
sons Just  stated.  It  must  not  be  overlooked, 
however,  that  the  whole  amount  for  which 
Ewing  is  charged,  and  a  portion  of  the 
amounts  for  which  M.  Rumsey  and  Fuss  are 
charged,  were  represented  by  checks  drawn 
for  them,  respectively,  but  never  cashed. 
If  it  should  appear  on  the  accounting  that 
these  checks  liave  never  been  delivered  or 
paid,  the  defendants  will  be  entitled  to  a 
credit  for  these  respective  amounts. 

Touching  the  items  paid  out  as  attorney's 
fees,  viz.,  fiiOO  paid  to  President  McClure 
and  $400  paid  to  Vice  President  Fusz,  the 
evidence  of  these  two  directors  is  vague  and 
indefinite.  If  these  sums  of  money  were 
actually  spent  for  the  benefit  of  the  com- 
pany in  the  making  of  salt  contracts  and 
in  the  investigation  of  methods  for  the  re- 
duction of  ores,  they  are  proper  charges 
against  the  company.  President  McOure 
testified  that  he  was  of  the  Impression  that 
the  $500  bad  been  spent  by  bim  in  connec- 
tion with  salt  contracts;  and  touching  the 
$400  Vice  President  Fusz  testified  that  bis 
recollection  was  that  the  $400  was  spent  in 
the  investigation  of  methods  for  reducing 
ores.  It  should  appear  definitely  and  clearly 
for  what  puriM>ses  these  expenditures  were 
made.  The  president  and  vice  president  of 
a  corporation,  not  being  attorneys  at  law,  and 
not  showing  any  employment  by  the  com- 
pany to  perform  legal  services,  cannot 
charge  the  company  for  any  sums  of  money 
under  the  guise  of  attorney's  fees.  The  fact 
that  these  items  are  charged  as  attorney's 
fees,  however,  is  not  conclusive,  and  they 
should  be  charged  or  not  upon  proof  of  the 
real  purpose  for  which  they  were  expended. 

Touching  the  $75  paid  to  President  Mc- 
Clure for  expenses  of  attending  stockholders' 
meeting,  and  $73.20  paid  to  Vice  President 
Fusz  for  visiting  directors  in  Montana,  It 
may  be  said  in  brief  that  prima  facie  these 
are  not  proper  charges  against  the  company. 
Neither  the  president  nor  the  vice  president 
is  entitled  to  collect  for  expenses  in  attend- 
ing stockholders'  meetings  or  in  visiting  the 
directors.  Stockholders  may  attend  stock- 
holders' meetings  or  not,  as  they  please. 
They  may  vote  by  proxy,  and  thus  avoid  ex- 
pense. Expenses  attendant  upon  stockhold- 
ers' meetings,  so  far  as  stockholders  are 
concerned,  are  necessarily  chargeable  to  the 
stockholders  themselves.  As  a  matter  of 
fact  there  was  no  meeting  of  the  directors 
in  Montana,  so  far  as  the  record  shows,  dur- 
ing the  year  189G.  If  Vice  President  Fusz 
cared    to    visit   the   individual    directors    in 
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Montana,  It  was  certainly  hlg  duty  to  pay 
bis  own  expenses. 

The  Item  of  $700  paid  to  Lewis  S.  McClure 
as  an  attorney's  fee  was  a  direrBion  of  tbis 
amount  of  money  from  the  purposes  of  the 
corporation  to  a  purpose  wholly  outside  of 
the  range  of  its  legitimate  purposes.  The 
testimony  shows  that  it  was  a  contribution 
to  a  political  movement;  nothing  more,  noth- 
ing less.  The  remarks  upon  this  item  In 
tbe  former  opinion  are  in  point,  and  it  is 
not  necessary  to  enlarge  upon  them.  This 
item  should  be  charged  to  the  directors,  un- 
less it  be  shown  that  it  was  authorized  by 
the  stockholders.  Tbe  same  may  be  said 
of  the  item  of  $562.55.  In  plain  language, 
this  was  paid  out  as  tbe  company's  portion 
of  the  expense  of  lobbying  a  bill  through  tbe 
Legislature — a  purpose  wholly  foreign  to 
those  of  a  mining  corporation — and  the 
stockholders  who  did  not  assent  tbet&to  are 
certainly  entitled  to  hare  the  directors  ac- 
count to  the  company  for  the  same. 

Tbe  Items  of  $7,760.0t,  salary  of  secre- 
tary, $1,089.85  for  office  boys,  etc.,  $595.20 
for  telephone,  and  $2,147.d4  for  office  sup- 
plies, etc.,  are  such  expenses  as  might  have 
been  Incurred  by  the  board  of  directors  in 
tbe  performance  of  their  ordinary  duties.  It 
was  within  their  power  to  employ  a  secre- 
tary, and  to  pay  him  a  salary.  It  was  also 
within  their  power  to  incur  the  necessary 
expenses  for  an  office  and  for  help  in  con- 
nection with  it.  It  is  a  proper  inquiry,  how- 
ever, as  to  whether  or  not  it  was  necessary 
to  have  a  secretary  during  those  periods 
when  the  company  was  not  engaged  in  ac- 
tive operations,  and  when  there  was  no 
work  for  a  secretary  to  do.  When  the  ac- 
counting Is  taken,  tbe  district  court  should 
hear  testimony.  If  the  plaintiffs  desire,  to 
determine  whether  or  not  the  Item  of 
$7,760.01,  paid  to  Jesse  B.  Mellor,  was  rea- 
sonable, under  all  the  circumstances,  and  the 
directors  should  be  charged  with  so  much  of 
it  only  as  appears  to  be  an  unnecessary  and 
unreasonable  charge  against  the  company. 
This  remark  disposes  of  the  Items:  "Office 
Boys  at  St  Louis,"  $1,089.85;  for  telephone, 
$595.20 ;  and  for  office  supplies,  etc.,  $2,147.94. 
It  seems,  prima  facie,  unnecessary  and  un- 
reasonable that  any  portion  of  these  large 
bills  of  expense  should  have  been  incurred 
during  many  months  while  the  company  was 
not  engaged  in  mining  operations.  The  fact 
that  during  the  time  Secretary  Mellor  was 
receiving  his  salary  he  was  employed  as  pri- 
vate secretary  of  McClure,  does  not  of  itself 
reflect  light  upon  the  reasonableness  of  tbe 
salary  paid  blm  by  tbe  company.  It  would 
become  important  only  upon  a  showing  that 
the  services  rendered  to  McClure  personally 
were  in  fact  paid  for  out  of  tbe  company's 
funds,  and  that  his  ostensible  employment 
by  tbe  company  was  for  the  personal  benefit 
of  McfJlure.  Our  attention  has  not  been 
called  to  any  evidence  on  this  point 

The  item  of  $1,050.65,  charged  upon  the 


books  in  favor  of  Paul  A.  Fusz,  C.  T. 
Rhoades,  Boyd  Bros.,  and  W.  J.  Schofleld  for 
exiieuses  of  this  suit,  should  not  be  allowed 
in  favor  of  the  defendant  directors.  In  this 
case  we  have  the  plaintiffs  complaining  of 
these  directors  for  tbe  diversion  of  funds  of 
the  company  to  unlawful  purposes.  The 
company  was  made  a  defendant  because  it 
could  not  be  plaintiff.  Tbis  suit  is  ou  be- 
half of  the  company.  It  would  certainly 
seem  to  be  a  travesty  upon  Justice  that  the 
company  should  be  compelled  to  pay  the  ex- 
penses of  a  suit  brought  by  minority  stock- 
holders for  the  purpose  of  restoring  delin- 
quent trustees  to  a  proper  sense  of  their 
duties.  The  expenses  of  this  suit  became 
necessary  through  their  wrongful  action. 
They  have  resisted  it,  and  this  expense  was 
incurred  for  the  purpose  of  enabling  them 
to  make  good  their  defense  against  tbe  com- 
plaining stockholders.  Under  such  circum- 
stances this  item  should  be  charged  to  tbe 
defendant  directors. 

No  complaint  is  made  In  the  pleadings  as 
to  the  item  of  $5,076,  "inexplainable  short- 
ages." Nor  does  the  evidence  throw  any 
light  upon  it.  There  Is  a  suggestion  in  the 
testimony  of  one  of  the  witnesses  that  it 
might  be  the  result  of  mismanagement  on  the 
part  of  the  company  storekeeper,  or  owing 
to  a  natural  shrinkage  in  value  of  supplies. 
If  it  resulted  from  either  of  these  causes,  it 
would  not,  prima  facie,  be  chargeable  to  the 
directors.  The  mismanagement  of  an  em- 
ploy6  of  the  company  does  not  necessarily 
charge  the  directors  for  any  loss  occasioned 
thereby,  unless  it  is  apparent  that  they  know- 
ingly and  willfully  allowed  such  employs  to 
pursue  a  course  of  action  with  reference  to 
the  business  from  which  resulting  loss  would 
be  equivalent  to  misappropriation  of  the  as- 
sets of  the  company.  The  directors,  when 
acting  within  the  scope  of  their  authority, 
are  bound  only  to  the  exercise  of  good  faith 
and  the  use  of  their  best  Judgment  in  tbe 
conduct  of  the  business.  They  cannot  be 
held  liable  for  mere  mismanagement  on  the 
part  of  the  employes  of  the  company.  Their 
duties  do  not  make  them  insurers  of  tbe 
property  of  the  company,  nor  guarantors 
that  the  enterprise  undertaken  by  the  cor- 
poration shall  be  successful  and  profitable. 
Upon  the  record  It  cannot  be  determined 
whether  tbe  directors  were  at  fault  with  ref- 
erence to  this  item. 

Prima  facie  the  directors  were  emiwwered 
to  maintain  an  office  at  Butte  after  they 
were  ordered  to  return  the  records  to  the 
state  of  Montana.  That  was  the  place  des- 
ignated in  the  charter  for  the  principal  of- 
fice. The  charge  of  $180  per  month  for  this 
purpose,  except  so  far  as  it  may  appear  to 
have  been  unreasonable  and  unnecessary,  is 
a  proper  charge,  and  they  may  not  be  held 
to  account  for  it  It  appears  that  this  ex- 
pense was  soon  stopped  by  a  removal  of  tbe 
office  to  Granite  county,  whereupon  It  be- 
came wholly  unnecessary. 
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Xo  contention  whatever  was  made  In  the 
district  court  concerning  the  supplies  on 
hand  and  the  diamond  drill.  These  items 
are  not  mentioned  in  the  pleadings  among 
the  specific  charges  of  misappropriation,  and 
they  are  mentioned  only  incidentally  In  the 
evidence.  It  seems  to  have  been  assumed 
that  they  were  not  at  all  within  the  purview 
of  the  controversy.  Under  these  circum- 
stances we  shall  not  venture  an  opinion  with 
reference  to  them.  Nor  was  any  complaint 
made  touching  the  silver  bullion  withdrawn 
from  the  bank.  Indeed,  it  appears  inci- 
dentally that  It  was  sold,  and  the  proceeds 
accounted  for. 

The  most  serious  question  arises  upon  the 
contention  of  the  parties  with  reference  to 
the  conduct  of  the  directors  in  permitting 
tlie  judgments  to  be  taken  against  the  com- 
l>any  In  the  United  States  Circuit  Court  for 
the  Dlsti-ict  of  Montana  in  favor  of  the  Na- 
tional Bank  of  St.  Louis  and  Charles  D.  Mc- 
Ciure,  the  president.  These  were  for  $29,- 
!X».3.0C  and  $l>,ii83.30,  respectively.  They 
were  rendered  in  actions  brought  by  the 
piaiulitrs  during  the  pendency  of  this  action, 
and  were  for  moneys  borrowed  by  the  direct- 
ors for  the  use  of  the  company,  and  actually 
expended  in  its  behalf.  The  claim  of  the 
bank  was  based  u]^u  two  promissory  notes — 
one  payable  to  itself,  from  the  defendant 
company  for  ^3,500,  with  accrued  interest; 
and  the  otlier  for  the  sum  of  $18,000,  with 
accrued  interest,  due  and  payable  from  the 
defendant  company  to  the  State  Bank  of 
St.  Ivouis,  and  by  it  transferred  to  the  plain- 
tiff bank.  The  former  of  these  was  executed 
after  the  commencement  of  this  action  for 
moneys  obtained  by  the  directors  to  pay 
taxes,  insurance,  and  other  current  expenses 
of  the  company.  The  latter  was  a  renewal 
of  two  notes  for  $10,000  each,  after  certain 
iwyments  had  been  made  thereon,  executed 
in  Bocember.  189C,  and  March,  1897,  for 
moneys  obtained  for  a  like  purpose.  Doubt- 
less some  of  these  funds  were  used  to  pay 
salaries  also,  though  this  appears  only  by  in- 
ference. The  claim  of  McClure  was  for 
money  advanced  to  the  company  to  repay 
to  stockholders  the  assessment  made  upon 
the  stock  of  the  company,  to  enjoin  the  col- 
lection of  which  was  one  of  the  purposes  of 
this  action.  Certain  of  the  stockholders  had 
paid  their  share  of  it  without  complaint. 
But  when  this  action  was  brouglit  the  as- 
sessment was  declared  void  for  want  of  legal 
notice.  Thereupon  McClure  advanced  the 
money  to  repay  the  stockholders,  the  funds 
derived  from  their  payments  having  been 
expended  for  other  puriKJses,  conceived  by 
tiie  directors  to  be  legitimate. 

During  the  period,  as  a  whole,  between 
June  27,  1892,  and  the  date  of  the  institu- 
tion of  this  action,  the  company's  business 
did  not  result  in  profit  Sometimes  there 
was  a  surplus:  generally  there  was  none. 
After  the  operations  were  finally  closed  in 
February,  1897,  there  was  no  income.    In- 


deed, on  March  4th  of  that  year  there  bad 
been  contracted  an  interest-bearing  debt  of 
$20,000,  consisting  of  the  two  $10,000  notes 
referred  to  above.  The  whole  of  these  funds 
thus  obtained,  so  far  as  we  can  Judge,  ex- 
cept the  portion  expended  to  pay  the  last 
item  of  expense,  namely,  the  salaries,  and 
perhaps  the  expense  of  keeping  an  office  in 
St.  Louis,  were  devoted  to  legitimate  pur- 
poses of  the  company.  It  was  the  manifest 
duty  of  the  directors  to  obtain  money  to  pay 
these  current  charges,  either  by  borrowing 
or  by  levying  an  assessment  upon  the  stock- 
holders. Their  devotion  of  a  part  of  the 
funds  borrowed  to  unlawful  purposes  did 
not  affect  the  obligations  of  the  company  to 
the  banks,  even  though  It  be  conceded  that 
the  reQulrements  of  the  by-laws  as  to  the 
execution  of  the  notes  were  not  strictly  ob- 
served. The  company  obtained  the  money 
and  used  it.  The  bank  was  entitled  to  have 
its  demands  satisfied;  and,  even  after  this 
action  was  begun,  the  current  expenses  con- 
tinued, except  that  the  payment  of  salaries 
ceased,  and  moneys  boiTowed  to  pay  them 
were  charged  against  the  company.  Under 
the  circumstances  the  directors  could  not 
resist  the  collection  of  the  demand  by  the 
bank,  even  though  it  was  done  by  the  sale 
of  property  belonging  to  the  company.  The 
bank's  Judgment  is  now  satisfied.  But,  if  it 
were  not,  it  would  be  impossible  to  investi- 
gate it  in  this  proceeding,  and  set  It  aside 
for  fraud  or  any  other  reason,  bccau.se.  if 
for  no  other  reason,  the  bank  is  not  a  i)arty 
to  this  suit.  If  the  property  of  the  com- 
pany, however,  was  thus  sacrificed,  and  the 
plaintilfs  suffered  loss,  this  would  probably 
furnish  an  additional  ground  for  relief 
against  the  defendant  directors.  But  such 
ground  of  relief  was  not  contemplated  by  the 
pleadings  in  this  case,  nor  agitated  in  the 
proof  on  the  trial. 

So  far  as  the  Judgment  of  McClure  is  con- 
cerned, it  also  stands  as  a  charge  against 
the  company,  to  be  satisfied  out  of  any  as- 
sets belonging  to  tlie  company  after  he  and 
his  codefenrtants  have  accounted  for  the 
funds  misappropriated  by  them;  for  it  would 
be  manifestly  wrong  to  compel  him  to  ac- 
count to  the  company  with  his  codefendanis 
for  the  misappropriated  moneys,  and  then 
leave  him  without  any  means  for  reimburse- 
ment. This  would  be  tantamount  to  com- 
pelling him  to  make  a  double  return  to  the 
company  for  his  wrong.  The  money  col- 
lected by  the  company  u]k>u  the  unlawful  as- 
sessment was  devoted  to  the  purposes  of  the 
company.  Having  been  unlawfully  collect- 
ed, it  became  a  debt  from  the  company  to 
the  stockholders  who  had  paid  It  After  he 
has  discharged  his  duty  to  the  company,  it 
should  in  turn  discharge  its  dutj'  to  him,  thus 
reimbursing  the  outlay  made  by  him. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  is  remand- 
ed to  the  district  court,  with  directions  to 
take  an  account  of  all  moneys  wrongfully 
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paid  out  by  the  defendant  directors,  and  to 
charge  them  therewith,  together  with  Inter- 
est thereon  at  the  legal  rate  upon  each  item, 
from  tlie  date  of  its  misappropriation  until 
the  date  of  the  account,  and  to  render  a 
JudRment  against  them  for  the  amount  so 
found  due.  For  this  purpose  the  court  should 
hear  such  other  testimony  as  may  be  neces- 
sary to  take  the  account  in  accordance  with 
the  suggestions  herein  contained. 
Reversed  and  remanded. 

MIUBURN  and  HOIaLOWAT,  JJ.,  concur. 


McKELVET  t.  PERHAM. 
(Supreme  Court  of  Montana.     Jan.  21,  1905.) 

SALE— DEHVEBT— ACTION  FOE  PBICE. 

1.  Defendant  ordered  of  plaintiff  lime  which 
he  wished  to  use  September  6tb.  Plaintiff  did 
not  place  the  lime  on  the  car  until  September 
12th,  and  after  he  had  loaded  it  he  received  a 
letter  from  defendant  countermanding  the  order. 
He  could  have  recalled  the  shipment  any  time 
within  24  hours  after  receiving  Ruch  letter,  but 
did  not.  Plaintiff  did  not  send  defendant  the 
bill  of  lading,  having  kept  it,  as  he  tentified. 
until  he  could  "see  what  was  going  to  happen." 
HcU.  that  the  lime  was  not  delivered,  and  de- 
fendant was  not  u-der  any  obligation  to  accept 
it  on  its  arrival. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Lewis  and  Clarke  County;  J. 
M.  Clements,  Judge. 

Action  by  James  McKelvey  against  W.  T. 
Perhnni.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

0.  R.  Strauahan,  for  appellant. 

BLAKE,  C.  This  action  was  commenced 
In  the  Justice's  court  by  plaintiff  (respond- 
ent) to  recover  the  sum  of  183.75  for  335 
bushels  of  lime.  It  is  alleged  In  the  com- 
plaint that  plaintiff,  at  the  special  instance 
and  request  of  defendant  (appellant),  sold, 
September  12,  IJWl,  and  delivered  the  lime 
to  defendant  at  Helena,  Mont.  On  the  trial 
Judgment  was  entered  for  respondent  for  the 
amount  of  his  demand,  and  an  appeal  was 
taken  to  the  district  court  By  agreement  of 
the  parties  the  motion  of  defendant  for 
leave  to  file  an  amended  answer  was  grunt- 
ed. The  answer  alleged:  "That  thereafter, 
and  on  the  12th  day  of  September,  1901,  de- 
fendant notified  plaintiff  by  letter,  which 
said  letter  plaintiff  received  on  said  last- 
named  date,  not  to  ship  said  lime,  and  fur- 
ther notifying  plaintiff  that  defendant  had 
ordered  lime  elsewhere,  and  that  plaintiff. 
In  disregard  of  said  notice  from  defendant 
and  thereafter,  to  wit,  on  the  13th  day  of 
September,  1901,  shipped  said  lime  to  de- 
fendant over  the  Montana  Central  Railroad. 
And  defendant  avers  that  had  plaintiff  used 
due  diligence  in  the  premises,  he  could  have 
prevented  the  said  sUipnient  of  lime  to  de- 
fendant and  any  consequent  loss  to  himself 
thereby."  The  answer  contained  a  couiTter- 
claim  setting  forth  that  plaintiff  agreed  to 


deliver  the  lime  not  later  than  the  6th  day 
of  September,  1901,  and  that  by  reason  of 
bis  failure  so  to  do  the  defendant  had  been 
injured  in  the  sum  of  $500.  The  action  was 
tried  de  novo  by  the  court  below  with  a  Jury. 
The  plaintiff  testified  In  his  own  behalf,  and 
rested,  and  the  motion  of  defendant  for  a 
nonsuit  was  sustained  upon  the  following 
grounds:  That  the  title  to  the  lime  never 
passed  to  defendant,  and  that  plaintiff,  if 
entitled  to  recover,  could  maintain  an  ac- 
tion for  damages  for  a  breach  or  rescission 
of  the  contract.  The  defendant  was  then 
allowed  to  call  witnesses  to  establish  his 
counterclaim.  After  the  defendant  had  been 
examined  and  cross-examined,  the  court  re- 
considered the  ruling  granting  the  motion  for 
a  nonsuit,  and  ordered  the  same  to  be  over- 
ruled. Evidence  was  offered  by  the  parties 
covering  all  the  issues,  and  Judgment  was 
entered  on  the  verdict  for  plaintiff.  Defen<2- 
ant  appealed  from  the  Judgment  and  an  or- 
der denying  him  a  new  trial. 

The  testimony  of  plaintiff  tended  to  prove 
that  two  men — O'Brien  and  Campbell — In  the 
employ  of  defendant  told  plaintiff  in  Hel- 
ena, September  2,  1901,  that  they  wanted 
some  lime  shipped  from  Helena  to  Boulder, 
Mont,  for  defendant;  that  upon  the  next 
day  the  plaintiff,  in  Helena,  and  the  defend- 
ant. In  Boulder,  had  a  conversation  through 
the  telephone;  that  defendant  gave  an  order 
for  the  lime,  and  plaintiff  informed  hlui 
that  he  had  no  lime  on  hand,  and  would  ship 
it  as  soon  as  he  could  over  the  Great  North- 
ern on  a  Montana  Central  car,  loaded  at  the 
depot  In  Helena;  that  the  lime  was  loaded 
on  the  car  September  12,  1901,  and  the  plain- 
tiff received  the  bill  of  lading,  which  he  re- 
tained and  produced  on  the  trial,  to  wit: 

"Montana    Central   Railway   Company. 

"Helena,  aiontana.  Station,  Sept  12.  1901. 
"Forwarded  by  James  McKelvey. 

•         ••««•« 

17,782  One  Car 

W.  T.  Perham  Lime 

Boulder,  Mont. 
Via  Great  Northern  Railway  Line. 


There  is  no  controversy  about  tlie  follow- 
ing facts:  That  about  5  o'clock  in  the  aft- 
ernoon of  the  day  after  the  lime  had  been 
loaded  on  the  car  the  plaintiff  received  a 
letter  from  defendant  to  wit:  "Boulder 
Montana,  Sept.  11.  1901.  Mr.  McCalvln, 
Helena,  Montana.  Dear  Sir:  I  have  been 
very  much  disappointed  you  not  sending  me 
lime  as  agreed  upon,  I  waited  until  Monday 
and  no  lime  I  then  ordered  a  car  from  Butte. 
Your  local  lime  came  Tuesday  I  have  used 
that  but  will  not  be  able  to  use  any  more. 
Very  Truly  Yours,  W.  T.  Perham."  The 
plaintiff  then  sent  a  telegram  to  defend- 
ant reading,  "Car  shipped,  cannot  recall  it'" 
or  words  to  that  effect  The  plaintiff,  in 
explaining  his  conduct  testified:    "J  did  not 
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send  this  telef?ram  until  I  got  the  letter  can- 
celing the  order.  I  was  going  to  ship  the  bill 
of  lading  the  same  as  I  always  do.  I  did 
not  send  him  the  bill  of  lading — not  until  I 
would  see  what  was  going  to  happen."  The 
defendant  required  the  lime  for  use  in  a 
building  he  was  constructing  at  Boulder  on 
or  before  September  6,  1901,  and  did  not 
need  It  after  that  date.  The  car  load  of 
lime  left  Helena  September  13th  at  6:25  p. 
m.,  and  arrived  at  Boulder  at  noon  upon  the 
succeeding  day.  The  bill  of  lading  given 
to  plaintiff  was  not  sent  to  defendant,  and 
the  lime  was  not  accepted  or  delivered.  The 
car  could  have  been  stopped  upon  the  re- 
quest of  plaintiff  by  the  railroad  company 
at  any  time  up  to  6  o'clock  p.  m.,  before  the 
train  started  from  Helena.  The  testimony  of 
the  parties  Is  conflicting  concerning  the  ma- 
terial parts  of  the  contract,  but  in  the  view 
we  take  there  Is  one  question  for  our  deter- 
mination. Conceding  everything  plaintiff 
sought  to  prove  on  the  trial,  he  was  notified 
September  12,  1901,  when  he  read  the  above 
letter,  that  defendant  refused  to  comply 
with  the  contract,  and  did  not  Intend  to  buy 
the  Ume.  It  was  the  duty  of  defendant  to 
use  reasonable  diligence  in  the  exercise  of 
what  he  considered  his  rights  under  the  cir- 
cumstances. The  facts  which  are  not  con- 
troverted show  that  plaintiff  had  24  hours 
during  which  he  could  have  stopped  said 
car  at  Helena.  The  plaintiff  did  not  make 
any  effort  In  this  direction,  but  permitted 
the  lime  to  be  transported  to  Boulder,  re- 
taining the  bill  of  lading.  What  were  the 
legal  consequences  of  this  act?  The  expla- 
nation of  the  plaintiff  for  his  retention  of 
the  bill  of  lading  that  he  "would  see  what 
was  going  to  happen"  Is  not  consistent  with 
his  position  that  defendant  was  the  owner 
of  the  lime  September  12,  1901.  The  au- 
thorities In  this  jurisdiction  are  in  harmony 
as  to  the  nature  of  this  Instrument.  First 
National  Bank  v.  McAndrews,  5  Mont.  325,  5 
Pac.  879,  51  Am.  Rep.  51;  Walsh  v.  Blake- 
ly,  6  Mont  194,  9  Pac.  809;  Willman  M.  Co. 
V.  Fussy,  15  Mont.  511,  39  Pac.  738.  48  Am. 
St.  Rep.  698;  Herbert  v.  Winters,  15  Mont 
552,  39  Pac.  906.  In  First  National  Bauk  v. 
McAndrews,  supra,  the  court  said:  "Hence 
it  4s  held  by  the  authorities  that  the  trans- 
mission of  a  bill  of  lading  by  the  consignor 
to  the  consignee  Is  a  delivery  of  the  posses- 
sion of  the  goods  covered  by  It,  and  that 
thereby  the  title  to  the  property  passes  from 
the  consignor  to  the  consignee."  In  Pollard 
V.  Vinton.  105  U.  S.  87,  26  L.  Ed.  998,  the 
court  said:  "In  the  bands  of  the  holder  It 
[the  bill  of  lading]  is  evidence  of  ownership, 
general  or  special,  of  the  property  mentioned 
In  It,  and  of  the  right  to  receive  said  prop- 
erty at  the  place  of  delivery."  The  Civil 
Code  provides  (section  2835):  "A  carrier  is 
exonerated  from  liability  for  freight  by  de- 
livery thereof,  in  sood  faith,  to  any  holder 
of  a  bill  of  lading  therefor,  proporl.v  indorsed, 
or  made  In  favor  of  the  bearer."    We  are  of 


the  opinion  that  the  property  In  controversy 
was  not  delivered,  and  that  defendant  (np- 
pellant)  was  not  under  any  obligation  to  ac- 
cept the  lime  upon  its  arrival  at  Boulder. 

We  recommend  that  the  order  and  Judg- 
ment appealed  from  be  reversed,  and  that 
the  cause  be  remanded  for  a  new  trIaL 

POORMAN,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  order  and  Judg- 
ment are  reversed,  and  the  cause  is  remanded. 


CHESSMAN  V.  HALE. 
(Supreme  Court  of  Montana.    Jan.  21,  1905.) 

JURY— BIGHT  TO  JUBT  TBIAI<— WAIVER— MODE— 
NUISANCES— WHAT  CONSTITUTE— FOUI.I SO  OF 
STREAMS  —  TBIAL  —  INSTBUCTIONS  —  EXCEP- 
TIONS. 

1.  Under  Civ.  Code,  {  1880,  authorizing  the  ap- 
propriation of  water  flowing  in  streams,  and 
section  4605,  requiring  one  to  use  his  own  rights 
so  as  not  to  infringe  the  rights  of  others,  an 
upper  riparian  proprietor,  who  has  appropriat- 
ed water,  and,  in  a  contract  to  deliver  it  to  a 
lower  proprietor  at  a  certain  place,  has  reserv- 
ed to  himself  the  right  to  use  the  water  for  pla- 
cer mining  purposes,  acquires  no  title  to  the 
water  itself,  or  any  right  to  pollute  the  water 
to  any  greater  extent  than  is  permitted  by 
law ;  and,  while  he  has  a  right  to  a  reasonable 
use  of  the  water  for  the  purposes  specifled.  al- 
though such  use  does  result  in  fouling  it  to 
some  extent,  yet  he  cannot  cover  the  lower  pro- 
prietor's land  with  mining  debris,  so  as  to  ren- 
der it  valueless. 

2.  In  order  to  obtain  a  right  by  prescription, 
it  is  necessary  that  during  the  prescriptive  pe- 
riod an  action  could  have  been  maintained  by 
the  party  against  whom  the  claim  is  made. 

3.  A  right  of  prescription  is  limited  by  the 
character  and  extent  of  the  user  during  the  pe- 
riod requisite  to  acquire  the  right 

4.  The  use  of  water  by  an  upper  riparian  pro- 
prietor in  such  a  way  as  to  carry  sand,  gravel, 
and  mining  debris  over  the  land  of  a  lower  pro- 
prietor, so  as  to  render  it  valueless,  constitutes 
a  nuisance,  troth  at  common  law,  and  under  Civ. 
Code,  §  4o50,  defining  a  nuisance  as  anything 
injurious  to  health,  or  interfering  with  the 
comfortable  enjoyment  of  life  or  property,  or 
unlawfully  obstructing  the  customary  use  of  a 
river,  and  Code  Civ.  Proc.  S  1300,  authorizing 
the  maintenance  of  an  action  for  a  nuisance  by 
the  person  whose  property  is  injuriously  affect- 
ed, or  whose  personal  enjoyment  is  lessened. 

o.  Const.  U.  S.  Amend.  7,  which  was  in  force 
at  the  time  of  the  adoption  of  the  Constitution 
of  Montana,  and  of  the  admission  of  Montana 
into  the  Union,  preserves  the  right  of  trial  by 
jury  in  all  suits  at  common  law  where  the 
amount  in  controversy  exceeds  $20.  Const. 
Mont.  art.  3,  §  23,  preserves  inviolate  the  right 
of  trial  by  jury.  Code  Civ.  Proc.  §  1300.  defines 
nuisances,  and  authorizes  a  judgment  enjoining 
them  and  awarding  damages.  Civ.  Code,  §  45.j.i, 
provides  that  the  abatement  of  a  nuisance  does 
not  prejudice  the  right  of  any  person  to  re- 
cover damages  for  its  past  existence.  Section 
4590  of  the  same  Code  authorizes  remedies 
against  a  nuisance  by  a  civil  action  or  by  abate- 
ment. At  common  law,  and  prior  to  the  adop- 
tion of  the  Constitutions  of  the  state  and  na- 
tion, an  action  for  damages  caused  by  the 
maintenance  of  a  nuisance  was  triable  by  jury. 
Held,  that  plaintiff  in  an  action  for  damages 
for  the  maintenance  of  a  nuisauco  is  entitled  to 
a  trial  by  jury  of  his  right  to  damages,  altiiough 
he  also  asks  for  an  iujunctioa. 
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6.  Const  art.  3,  §  23,  provides  that  the  right 
of  trial  by  jury  shall  remain  inviolate,  but  in 
civil  cases,  on  default  of  appearance,  or  by  con- 
sent of  the  parties,  expressed  in  such  manner  as 
the  law  may  prescribe,  a  trial  by  jury  may  be 
waived.  Section  29  of  the  same  article  declares 
the  provisions  of  the  Constitution  to  be  man- 
datory and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise.  Code  Civ. 
Proc.  i  1110,  authorizes  the  waiver  of  a  trial 
by  jury  in  actions  other  than  those  arising  on 
contract,  or  for  the  recovery  of  specific  real  or 
personal  property,  with  the  assent  of  the 
court :  "(1)  By  failing  to  appear  at  the  trial : 
(2)  by  written  consent.  In  person  or  by  attor- 
ney, filed  with  the  clerk ;  (3)  by  oral  consent, 
in  open  court,  entered  in  the  minutes."  Held, 
that  plaintiff's  right  to  a  jury  trial  in  an  action 
for  damages  for  a  nuisance  could  only_  be  waiv- 
ed in  one  of  the  modes  above  specified,  anil 
was  not  waived  by  his  failure  to  demand  a  trial 
by  jury,  or  to  submit  to  the  court  the  question 
as  to  whether  he  had  a  right  to  a  jury  trial,  or 
by  endeavoring  to  maintain  his  claim  under  the 
theory  of  the  case  which  the  court,  by  its  rul- 
ing that  it  was  in  equity,  compelled  him  to 
adopt. 

7.  Under  Code  Civ.  Proc.  g  1080,  as  amended 
by  Sess.  I^aws  1001,  p.  160,  authorizing  an  ex- 
ception to  the  action  of  the  court  in  refusing  to 
give  proper  instructions,  it  is  not  necessary  to 
take  an  exception  to  the  reason  given  by  the 
court  for  the  refusal  of  the  instruction. 

8.  An  exception  to  the  refusal  to  give  an  in- 
struction is  not  waived  by  proceeding  with  the 
trial  after  such  refusal. 

Commissioners'  Opinion.  Appeal  from 
District  Court  Lewis  and  Clarke  County; 
Henry  C.  Smith,  Judge. 

Action  by  William  A.  Chessman  against 
Robert  S.  Hale.  From  a  Judgment  for  de- 
fendant and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Reversed. 

M.  S.  Gunn,  for  appellant  Wm.  Wallace, 
Jr.,  for  respondent 

POORMAN,  C.  This  Is  an  appeal  from  a 
Judgment,  and  from  an  order  overruling 
plaintiff's  motion  for  a  new  trial.  The  com- 
plaint alleges  that  plaintiff  is  the  owner,  in 
possession  of,  and  using  certain  lands,  water 
ditches,  and  flumes,  and  that  he  has  a  right 
to  the  use  of  certain  waters  conducted  to  his 
land  through  said  ditches  and  flumes;  that 
defendant  for  several  months  prior  to  the 
commencement  of  the  action,  In  conducting 
placer  mining  operations,  and  in  making  ex- 
cavations above  the  head  of  plaintifTs  ditch, 
willfully,  wrongrfully,  and  negligently  pol- 
luted and  fouled  the  said  waters  by  deposit- 
ing therein  large  quantities  of  debris,  sand, 
gravel,  and  tailings,  which  were  carried  and 
deposited  by  the  waters  In  plaintifTs  ditches 
and  flumes  and  on  plaintifTs  land;  that  de- 
fendant threatened  to  continue  these  wrong- 
ful acts.  Plaintiff  asked  for  damages  in 
the  sum  of  $1,000,  and  an  injunction  re- 
straining the  continuance  of  the  acts  com- 
plained of.  The  defendant  controverted  the 
allegations  of  the  complaint  that  defendant 
had  Invaded  the  rights  of  plaintiff,  and  fur- 
ther claimed  that  by  23  years'  user  he  had 
acquired  by  prescription,  as  against  plain- 
tiff, the  easement  and  right  of  flowage  of  the 
said  waters  charged  with  said  tailings,  In 


addition  to  the  right  acquired  by  contract 
It  appears  that  in  1873  defendant's  prede- 
cessors In  interest  were  conducting  placer 
mining  operations  In  Grizzly  gulch,  and 
using  the  waters  thereof  for  that  purpose; 
that  they  had  also,  by  means  of  an  arttflclal 
ditch  known  as  the  "Park  Ditch,"  conducted 
the  waters  from  another  gulch  into  Grizzly 
gulch ;  that  these  waters  so  conducted  would 
not  naturally  flow  Into  Grizzly  gulch;  that 
in  that  year  a  contract  was  entered  Into 
between  the  plaintiff  and  the  predecessors  of 
the  defendant  by  the  terms  of  which,  for  a 
valuable  consideration,  the  waters,  both  of 
Grizzly  gulch  and  those  conducted  through 
this  Park  ditch,  were  to  be  delivered  to  the 
plaintiff  at  the  Junction  of  Grizzly  gulch 
and  Ore  Fino  gulch:  that  the  grantors  re- 
served the  right  to  the  use  of  these  waters 
for  placer  mining  purposes,  and  to  sell  them 
to  other  parties  for  such  use,  but  were  not  In 
any  event  to  use  or  permit  the  waters  to 
be  used  In  such  manner  as  to  prevent  their 
delivery  to  plaintiff  at  the  Junction  of  the 
two  gulches;  that  deeds  were  afterwards 
executed,  conveying  the  right  to  the  use  of 
these  waters  to  this  plaintiff;  that  the  wa- 
ters had  been  used  by  the  plaintiff  since 
that  period  after  being  used  for  mining  pur- 
poses by  the  defendant  above  this  Junction; 
that  the  waters  were  permitted  to  flow  down 
Last  Chance  gulch,  which  Is  formed  by  the 
Junction  of  the  two  gulches  above  named, 
for  some  distance,  and  thence  through  plain- 
tiff's ditch  to  the  land  in  question ;  that  the 
plaintiff  also  used  certain  waste  waters  flow- 
ing through  a  ditch  known  as  the  "Yaw  Yaw 
Ditch,"  owned  by  other  parties,  conducting 
a  part  of  the  waters  of  Ten  Mile  creek  into 
Grizzly  gulch  above  the  head  of  plaintiff's 
ditch.  Plaintiff  bad  for  a  great  many  years 
also  used  these  waters  for  placer  mining 
purposes. 

1.  If  the  defendant,  under  this  contract, 
has  the  right  to  deposit  tailings  and  d&brls 
In  this  water  to  any  extent  he  may  choose,  it 
is  within  bis  power  to  make  the  plaintiff's 
purchase  of  the  right  to  the  use  of  the  water 
a  burden,  rather  than  a  benefit,  but  the 
terms  of  the  contract  do  not  confer  upon 
the  defendant  any  right  to  pollute  these  wa- 
ters to  any  greater  extent  than  that  per- 
mitted by  law.  A  proprietor  acquires  no 
title  to  the  water,  but  only  the  right  to  use 
the  same.  Section  1880,  Civ.  Code.  "No 
person,  natural  or  artificial,  has  a  right,  di- 
rectly or  Indirectly,  to  cover  his  neighbors' 
land  with  mining  debris,  sand,  or  gi-avel,  or 
other  material,  so  as  to  render  it  valueless." 
Hobbs  v.  Canal  Co.,  66  Cal.  161,  4  Pac. 
1147.  To  the  same  effect  are  the  decisions 
In  Lincoln  v.  Rodgers,  1  Mont  217,  and  Nel- 
son V.  O'Neall,  1  Mont  2S4.  This  was  the 
settled  law  at  the  time  this  contract  was 
entered  into.  It  has  ever  since  remained 
the  law,  and  is  now  the  law.  Fitzpatrick  v. 
Montgomerj',  20  Mont  181,  50  Pac.  416,  63 
Am.  St  Rep.  622.     But  as  was  said  in  the 
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last  case  cited:  "We  tbiuk,  however,  as  la 
held  by  the  antliorities,  that  each  case  of 
this  character  should  be  determined  by  Its 
own  facts  and  circumstances.  Persons  ap- 
propriating water  cannot  avoid  fouling  and 
obstructing  and  to  some  extent  diminishing 
the  quantity  of  water  in  a  stream.  These 
things  are  unavoidable,  and  are  permitted  to 
a  reasonable  extent  In  the  right  use  of  the 
water."  "One  must  so  use  his  own  riglits  as 
not  to  Infringe  upon  tlie  rights  of  another." 
Rpctlon  •JCO.".,  Civ.  Co<le.  Tlmt  wlilth  Is  rea- 
sonnlile,  ns  sliown  by  tlie  facts  cf  each  case, 
aitplietl  under  the  settled  rules  of  law,  must 
be  the  guide.  The  prescriptive  right  as 
claimed  by  resi)ondcut,  if  maintainable  un- 
der tlie  authorities.  Is  based  upon  a  state 
of  facts  to  be  proven  at  the  trial.  It  does 
nit  appear  on  the  face  of  tlie  pleadings.  The 
(•(>ni])l.n!nt  lays  the  inception  of  the  Injury 
conipliiiiiod  of  a  few  moutiis  anterior  to  the 
coDinicncenient  of  the  action.  In  order  to 
oI)tain  a  right  by  prescription.  It  is  ne<'pasary 
tliat  during  tlie  prescrii)tive  porifKl  an  ac- 
tion could  have  been  maintained  by  the  par- 
ty agiiiiist  wiioin  the  claim  is  made.  A  right 
of  prescription  Is  limited  by  tlie  character 
and  extent  of  tile  user  dining  a  period  rciiul- 
slte  to  actpiire  the  riglit.  Carson  v.  Hayes 
(Or.)  «.•)  Pac.  814;  AVood  on  Limitation  (.3d 
Kd.)  102;  Mississippi  Mills  Co.  v.  Smith 
(Miss.)  11  South.  2(5,  30  Am.  Rt  Rep.  546. 
It  Is  conceded  that  this  record  docs  not  con- 
tain all  the  evidence,  and  we  cannot,  there- 
fore, go  furtiier  In  Interpreting  tills  contract, 
or  In  passing  upon  the  prcscrljitlve  right 
claliiicd  by  respondent. 

2.  Plaintiff  claims  that  he  was,  as  of  right, 
entitled  to  have  the  questions  as  to  the  exist- 
ence of  the  nuisance  and  as  to  tlie  damages 
determined  by  a  jury.  This  the  court  denied, 
but  held  tlic  action  to  be  in  equity,  and  that 
the  verdict  of  the  jury  was  merely  advisory. 
That  the  facts  stated  In  tlie  complaint,  If 
true,  constitute  a  nuisance,  both  at  common 
law  and  under  the  statute.  Is  beyond  ques- 
tion. Section  4.').">0,  Civ.  C(Hle;  seition  1.100, 
<'ode  Civ.  Proc. ;  3  Blackstone,  Coiuni.  217  et 
se<j.  Tiie  seventh  amendment  to  the  Consti- 
tution of  the  T.'nited  States  provides,  in  sub- 
stance, that  the  right  of  trial  by  jury  shall 
be  presi'rved  in  all  suits  at  common  law 
wliere  the  amount  In  controversy  exceeds 
$20.  This  iirovislou  of  the  Constitution  was 
in  full  force  In  Montana  at  the  time  of  Its  ad- 
mission as  a  state.  Kennon  v.  Gilmer,  131 
f.  S.  22,  9  Sup.  Ct.  COO,  33  L.  Kd.  110.  Sec- 
tion 2.3,  art.  3,  of  the  Constitution  of  Mon- 
tana, provides.  In  part,  "The  right  of  trial 
by  jury  shall  be  secure<l  to  all  and  remain  In- 
violate." 

With  reference  to  the  constitutional  guar- 
anty of  the  right  of  trial  liy  jury  secured  by 
this  seventh  amendment,  the  Suprexne  Court 
of  Montana  In  M.  O.  P.  Co.  v.  B.  &  M.  C. 
C.  S.  M.  Co.,  2T  Mont.  53(i,  71  Pac.  1003, 
said:  "It  mnst  not  be  overlooked  that  tiie 
right  of  trial   by  Jury   guarantied  thereby 


Is  the  right  as  It  existed  at  the  common 
law;  that  Is,  in  that  class  of  cases  In  which 
there  was  no  impediment  in  the  way  of 
complete  and  adequate  redress  by  proceed- 
ing according  to  the  court  of  common  law. 
The  right  of  trial  by  Jury  under  territorial 
government  was  exactly  the  same  as  that 
guarantied  by  this  amendment — ^no  greater, 
no  less."  If  the  right  of  trial  by  Jury  ex- 
isted at  the  time  of  the  adoption  of  the 
Constitution  of  the  state,  or  of  the  seventh 
amendment  to  the  United  States  Constitu- 
tion, it  still  exists,  and  cannot  be  taken 
away  by  legislative  enactment.  It  cannot 
become  obsolete,  for  It  is  perpetuated  by 
the  state  Constitution,  and  It  continues  so 
long  as  the  constitutional  provision  cou- 
tinues.  ' 

It  is  beyond  question  that  at  common  law 
an  action  for  damages  caused  by  the  main- 
teiiance  of  a  nuLsnnce  was  triable  by  a  Jury. 
Blackstone,  Coium.,  above,  and  the  cases 
cited  below.  In  Basey  v.  Gallagher,  20 
Wall.  C70,  22  L.  Ed.  452,  the  court  said: 
"Sometimes  In  the  same  action  both  legal 
and  equitable  relief  may  be  sought — as,  for 
example,  where  damages  are  claimed  for  a 
past  diversion  of  water,  and  an  injunction 
prayed  against  its  diversion  In  the  future. 
Upon  the  question  of  damages  a  jury  would 
be  required,  but  upon  the  propriety  of  an 
Injunction  the  action  of  the  court  alone  could 
be  Invoked.  The  formal  distinctions  in  the 
pleadings  and  modes  of  procedure  are  abol- 
Islied.  but  the  essential  distinction  between 
law  and  equity  is  not  clianged.  The  re- 
lief which  the  law  altords  must  still  be  ad- 
ministered through  the  intervention  of  a 
jury,  unless  a  Jury  be  waived.  The  relief 
which  equity  affords  must  still  be  appllsd 
by  the  court  itself,  and  all  Information  pre- 
sented to  guide  Its  action,  whether  obtained 
through  masters'  reports  or  findings  of  a 
jury.  Is  merely  advisory."  Walker  v.  Rail- 
road Co.,  1(!.">  U.  S.  5!)3,  17  Sup.  Ct.  421, 
41  L.  Ed.  837,  was  an  action  to  recover 
damages  from  an  overflow  of  lands,  alleged 
to  be  caused  by  a  wrongful  obstruction  of 
a  natural  water  course.  The  court.  In  con- 
sidering the  question  as  to  the  right  of  trial 
by  jury,  said:  "The  seventh  amendment,  in- 
deed, does  not  attempt  to  regulate  matters  of 
pleading  or  practice,  or  to  determine  In  what 
way  issues  shall  be  formed  by  which  ques- 
tions of  fact  are  to  be  submitted  to  a  Jury. 
Its  aim  is  not  to  preserve  mere  matters  of 
form  and  procedure,  but  substance  of  right. 
This  requires  that  questions  of  fact  In  com- 
mon-law actions  shall  be  settled  by  a  Jury, 
and  that  the  court  shall  not  assume,  directly 
or  Indirectly,  to  take  from  the  Jury  or  to 
itself  such  prerogative."  In  State  ex  rel. 
Blaupled  v.  Currier  (X.  II.)  19  Atl.  1000,  it  is 
said:  "By  the  uniform  practice  in  equity,  the 
maintenance  of  a  private  nuisance  is  not 
periJetually  enjoined  unless  Its  existence,  if 
not  admitted,  is  established  In  a  trial  at  law 
by  the  verdict  of  a  jury,  if  the  defendant  de- 
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mands  such  a  trial."  Hughes  v.  Dunlap,  91 
Cal.  386,  27  Pac.  642,  was  an  action  at  law  for 
damages  for  trespass,  Joined  with  a  petition 
for  ancillary  relief  to  the  equity  side  of  the 
court.  A  Jury  trial  was  had,  and  special 
findings  made.  The  court  afterwards  re- 
fused to  adopt  the  findings  of  the  Jury,  and 
made  findings  of  its  own  upon  all  the  Issues, 
contrary  to  the  findings  made  by  the  Jury. 
The  court,  In  passing  upon  the  question, 
said:  "Tlie  first  point  made  by  appellant 
Is  that  the  court  erred  In  disregarding  the 
Terdlct  of  the  Jury,  and  setting  It  aside, 
without  the  proceeding  of  a  motion  for  a 
new  trial.  This  point  Is  certainly  well  tak- 
en. It  has  long  since  been  held  that  under 
our  system  a  legal  and  equitable  remedy 
may  be  sought  in  the  same  action,  and  each 
remedy  must  be  governed  by  the  same  law 
that  would  apply  to  it  if  the  other  remedy 
had  not  also  been  asked  for.  An  action  to 
recover  damages  for  past  trespasses  is  as 
clearly  a  legal  remedy  as  any  that  could 
be  named,  and  It  is  an  action  in  which  a 
party  cannot  be  deprived  of  a  Jury  trial. 
For  this  reason,  therefore,  the  Judgment  and 
order  must  be  reversed." 

If  In  the  case  at  bar  no  injunction  had 
been  asked  for,  but  only  damages  been  de- 
manded, there  could  then  be  no  question  as 
to  the  right  of  trial  by  Jury.  Section  1300, 
Code  Civ.  Proc,  after  defining  a  nuisance, 
and  specifying  who  may  bring  the  action, 
provides,  "And  by  the  Judgment  the  nui- 
sance may  be  enjoined  or  abated,  as  well 
as  damages  recovered."  At  common  law  an 
action  for  the  recovery  of  damages  occa- 
sioned by  a  nuisance  was  always  triable  by 
a  Jury,  and  this  whether  the  action  was 
"on  the  case"  or  by  "assize  of  nuisance." 
In  an  action  on  the  case  only  a  Judgment 
for  damages  could  be  recovered — no  abate- 
ment could  be  had.  In  the  latter  action 
<assize  of  nuisance)  a  dual  Judgment  could 
be  entered,  to  wit,  (1)  to  have  the  nuisance 
abated;  and  (2)  to  recover  damages.  But 
trial  by  Jury  was  preserved.  3  Blackstone, 
Comm.  220;  Hudson  v.  Caryl,  44  N.  Y.  553. 
ITnder  the  statute,  "the  abatement  of  a  nui- 
sance does  not  prejudice  the  right  of  any 
person  to  recover  damages  for  Its  past  ex- 
istence" (section  4555,  Civ.  Code),  and  "the 
remedies  against  a  private  nuisance  are: 
(1)  A  civil  action;  or  (2)  abatement."  Sec- 
tion 4.590,  Civ.  Code.  Or  the  aggrieved  par- 
ty may,  under  section  1300,  Code  Civ.  Proc, 
bring  one  action  for  the  double  purpose  of 
abating  the  nuisance  and  the  recovery  of 
damages.  This  is  a  privilege  which  the  law 
gives,  and  in  its  exercise  the  party  is  not  re- 
quired, as  a  condition  for  resorting  thereto, 
to  waive  his  right  to  trial  by  Jury;  nor  can 
he,  by  voluntarily  asking  equitable  relief  in 
addition  to  legal  relief,  deprive  the  defend- 
ant of  this  right;  nor  can  the  defendant,  by 
pleading  an  equitable  defense,  make  the  ac- 
tion solely  one  in  equity,  though  the  court 
79  P.— 17 


may.  In  passing  upon  the  equitable  side 
of  the  ease,  determine  that  no  legal  cause 
of  action  exists.  The  damage  feature  of 
an  action  such  as  is  now  under  considera- 
tion relates  only  to  the  past;  the  injunction 
relates  only  to  the  future;  differing  in  this 
respect  from  an  action  to  quiet  title.  The 
questions  as  to  the  existence  of  the  nuisance 
and  as  to  the  damage  feature  are  for  the 
Jury.  That  relating  to  the  injunction  Is  ad- 
dressed to  the  equity  side  of  the  court. 
Hudson  V.  Caryl,  44  N.  Y.  553,  was  an  ac 
tlon  for  damages  occasioned  by  raising  the 
waters  of  a  certain  creek  by  a  milldam  so  as 
to  overflow  the  lands  of  plaintifif,  and  to 
compel  the  removal  of  such  dam.  The  de- 
fendant, relying  upon  a  provision  of  the 
Constitution  that  the  trial  by  Jury  should 
remain  inviolate  claimed  such  right,  which 
was  denied.  The  appellate  court  held  that 
the  refusal  of  a  Jiwy  trial  was  error,  and  said, 
in  part:  "Article  1,  par.  2,  Const.  1840, 
demanded  that  the  Issues  be  tried  by  a  Jury, 
and  this  demand  was  overruled.  In  this 
the  court  erred.  The  rule  stated  in  Davis 
V.  Morris,  3C  N.  Y.  509,  Is  that  when  the 
facts  stated,  arising,  as  in  this  case,  out  of 
the  same  transaction,  entitle  a  party  to 
both  kinds  of  relief,  the  right  founded  upon 
the  common  law  must  be  tried  by  Jury. 
•  •  *  The  Judge  must  determine  wheth- 
er any  of  the  grounds  upon  which  the  re- 
covery is  sought  were  such  as,  at  the  adop- 
tion of  the  Constitution,  were  redressed 
solely  by  action  at  law,  and,  If  so,  direct 
that  the  cause  be  tried  by  a  Jury."  Later 
on  in  the  same  opinion  the  court  says: 
"Thus  It  will  be  seen  that  In  this  single 
action,  brought  for  the  double  purpose  of 
abating  a  nuisance  and  a  recovery  of  dam- 
ages occasioned  by  it,  by  whatever  name 
his  remedy  may  have  been  styled,  a  case  Is 
presented  in  which  a  trial  by  Jury  has  been 
heretofore  used,  and  hence  that  an  error 
was  committed  in  refusing  the  defendant's 
demand  and  proceeding  to  Judgment  against 
Mm." 

It  is  apparent  from  these  considerations 
that  the  facts  of  the  existence  of  the  nui- 
sance and  the  amount  of  damages  were  tri- 
able by  a  Jury  before  the  adoption  of  the 
Constitution,  and  that  they  are  still  triable 
by  a  Jtury,  and  that  the  plaintiff  in  this  action 
had  the  right  to  have  this  case  presented  to 
and  determined  by  a  Jury.  Parker  v.  Wln- 
nlpiscogee  L.  C.  &  W.  Co.,  2  Black  (U.  S.) 
545.  17  L.  Ed.  333;  Irwin  v.  Dixon,  9  How. 
10,  13  L.  Ed.  25;  Parsons  v.  Bedford,  3  Pet. 
433,  7  L.  Ed.  732. 

3.  The  respondent  contends  that  the  ap- 
pellant has  waived  bis  right  to  object  to  the 
action  of  the  court  in  regarding  this  case  as 
one  in  equity,  and  treating  the  findings  of  the 
Jury  as  advisory.  It  appears  from  the  rec- 
ord that  at  the  beginning  of  the  trial  a  Jury 
was  regularly  impaneled,  and  the  trial  pro- 
ceeded until  the  evidence  was  concluded  as 
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though  It  was  a  Jury  trial.  The  plaintiff 
ibeu  asked  the  court  to  give  the  Jury  certain 
liistruetlous,  which  were  submitted,  and 
some  of  which,  at  least,  were  proper  to  be 
given  on  the  law  phase  of  the  case.  The 
court  seems  to  hare  regarded  this  action  on 
the  part  of  plaintifF  as  raising  the  question 
as  to  whether  the  action  was  one  at  law,  or 
solely  in  equity,  and  announced  that  it  would 
treat  the  action  as  one  in  equity,  and  regard 
the  verdict  of  the  Jury  merely  as  advisory, 
and  refused  to  give  the  instructions,  but  did 
submit  to  the  jury  a  large  number  of  ques- 
tions to  be  answered  by  them.  The  appel- 
lant took  no  exception  to  this  ruling  of  the 
court,  other  than  the  exception  given  him  by 
law  on  the  refusal  of  the  court  to  give  proper 
instructions  tendered.  The  cause  was  then 
argued  and  submitted  to  the  Jury,  and  the 
Jury  afterwards  returned  into  court  and  an- 
nounced their  special  findings,  which  were  re- 
ceived and  filed,  and  the  Jury  discharged. 
The  record  then  contains  this  statement: 
"That  thereafter  defendant  •  •  •  mov- 
ed the  court  to  reject  certain  of  such  special 
findings  of  the  Jury,  and  to  make  other  and 
additional  findings;  •  •  •  that  there- 
after •  •  •  plaintiff  made  like  motion 
lespectlng  certain  of  such  special  findings  of 
the  Jury  in  said  cause.  •  •  •  and  said 
motions  were  duly  beard  by  the  court."  It 
also  appears  that  the  court  denied  the  mo- 
tion of  appellant  (plaintiff)  with  reference  to 
the  special  findings,  and  sustained  the  mo- 
tion of  respondent  (defendant)  with  respect 
thereto. 

Section  23,  art.  3,  Const.,  provides:  "The 
right  of  trial  by  Jury  shall  be  secured  to  all, 
and  remain  inviolate,  but  in  all  civil  cases 
•  •  •  upon  default  of  appearance  or  by 
consent  of  the  parties  expressed  in  such  man- 
ner as  the  law  may  prescribe,  a  trial  by  Jury 
may  be  waived."  This  provision  of  the  Con- 
stitution that  a  Jury  may  be  waived  In  the 
manner  prescribed  by  the  law — that  Is,  by 
written  law — is  mandatory  and  prohibitory. 
Section  29,  art.  3.  It  Is  the  duty  of  the  court 
to  grant  to  litigants  the  rights  given  them 
by  this  constitutional  provision.  The  Con- 
stitution, in  effect,  commands  that  a  Jury 
trial,  if  waived,  shall  be  waived  in  a  certain 
manner,  and  prohibits  Its  being  waived  in 
any  other  manner.  The  only  manner  pre- 
scribed by  law  for  waiving  a  Jury  in  a  civil 
action  is  found  In  section  1110,  Code  Civ. 
Proc,  which  reads  as  follows:  "Trial  by  the 
Jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  con- 
tract, or  for  the  recovery  of  specific  real  or 
personal  property,  with  or  without  damages, 
and  with  the  aR.«ient  of  tlie  court  in  other  ac- 
tions. In  manner  following:  (1)  By  falling 
to  appear  at  the  trial;  (2)  by  written  con- 
sent, in  person  or  by  attorney,  filed  with  the 
clerk;  (3)  by  oral  consent,  in  open  court, 
entered  In  the  minutes."  The  action  at  bar 
does  not  arise  on  a  contract,  nor  is  it  for 
the   recovery   of   specific   real   or   personal 


property,  but  is,  bo  far  as  the  law  part  of 
the  action  is  concerned,  an  a<^tlon  for  dam- 
ages occasioned  by  the  maintenance  of  a 
nuisance.  It  follows,  therefore,  that  no 
waiver  of  the  Jury  could  be  bad  at  all  with- 
out the  consent  of  the  court,  and  there  is  no 
pretense  that  the  plaintiff  waived  bis  right 
to  a  Jury  trial  by  any  of  the  methods  which 
the  "law  may  prescribe,"  or  that  the  assent 
of  the  court  was  ever  given  to  any  waiver  at 
all,  except  the  assent  implied  from  the  court's 
action  in  holding  the  case  to  be  wholly  in 
equity.  This  action  asked  for  both  legal  and 
equitable  relief;  that  is,  to  have  the  exist- 
ence of  a  nuisance  declared,  and  for  dama- 
ges, which  should  be  determined  by  the  Jury, 
and  an  injunction,  which  should  be  deter- 
mined by  the  court.  The  special  Interroga- 
tories submitted  to  the  Jury  related  to  both 
the  legal  and  equitable  sides  of  the  action. 
It  appears  by  the  record  that  the  plaintiff 
did  ask  the  court  to  set  aside  certain  of  these 
findings  of  the  Jury,  but  there  is  no  intima- 
tion in  the  record  as  to  which  or  what  find- 
ings this  request  was  directed.  The  findings 
relating  to  the  equitable  side  of  the  contro- 
versy were  not,  in  any  event,  binding  upon 
the  court,  and  the  parties  had  the  right  to 
ask  that  they  be  set  aside,  or  that  other 
findings  be  made.  Which  of  these  classes  of 
findings  the  plaintiff  asked  to  have  set  aside, 
does  not  appear.  So  far  as  the  record  dis- 
closes, this  request  may  have  been  address- 
ed only  to  the  findings  relating  to  the  right 
of  the  plaintiff  to  an  injunction.  We  need 
not  enter  the  field  of  speculation  as  to  wliich 
class  of  findings  the  plaintiff  referred.  The 
plaintiff  was  under  no  obligation  to  demand 
a  trial  by  Jury,  for  that  right  was  given  him 
by  the  Oonstitution;  nor  was  he  required  to 
submit  to  the  court  the  question  as  to  wheth- 
er he  had  a  right  to  a  Jury  trial,  for  that 
right  was  also  granted  to  him  by  the  Con- 
stitution. The  law  gave  him  an  exception  to 
the  action  of  the  court  In  refusing  to  give 
proper  instructions  submitted  on  the  law 
feature  of  the  case.  Section  1080,  Code  Civ. 
Proc,  as  amended  (Sess.  Laws  1901.  p.  100). 
The  right  of  trial  by  Jury  may  be  waived 
only  In  the  manner  provided  by  law.  It  can- 
not be  taken  away.  Hodges  v.  Baston,  100 
U.  S.  408,  1  Sup.  Ct.  307.  27  L.  Ed.  169; 
Meech  v.  Brown,  4  Abb.  Prac.  19. 

Any  reason  which  the  court  may  have 
stated  for  refusing  to  give  the  instructions 
is  immaterial,  and  no  exception  to  this  rea- 
son stated  was  required.  The  error  commit- 
ted was  in  refusing  to  give  the  instructions, 
not  in  expressing  the  reason  therefor,  and 
all  subseciuent  proceedings  were  under  the 
exception  given  by  the  law.  This  exception 
is  not  waived  by  a  party  proceeding  with  the 
trial  after  the  Instruction  has  been  refused. 

This  particular  question  as  to  the  waiver 
of  a  Jury  was  once  before  this  court  in  Har- 
ris v.  Lloyd,  11  Mont.  390,  28  Pac.  736,  28 
Am.  St.  Rep.  475,  but  by  reason  of  the  ac- 
tion of  the  parties  the  court  declined  "to  en- 
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ter  this  field  of  research,"  but  reversed  the 
case  for  other  reasons.  In  Biggs  v.  Lloyd, 
70  Cal.  447,  11  Pac.  831,  the  court,  In  con- 
sidering this  question  under  a  constitution 
and  statute  similar  to  those  of  Montana, 
held  that  the  right  to  a  jury  trial  is  a  con- 
stitutional right,  and  that  no  act  on  the  part 
of  a  litigant  shall  be  deemed  a  waiver  of 
;his  right,  except  such  as  are  so  constituted 
by  express  law.  And  this  decision  was  af- 
ilrmed  in  Farwell  et  al.  v.  Murray,  104  Cal. 
4&i,  38  Pac.  199.  The  same  doctrine  is  also 
announced  in  Swasey  v.  Adair,  88  Cal.  179, 
25  Pac.  1119.  The  plaintUT,  by  requesting 
the  court  to  give  certain  instructions  to  the 
Jury,  emphasized  his  reliance  upon  the  con- 
stitutional guaranty  of  his  right  to  trial  by 
Jury.  The  court,  by  Its  ruling,  having  forced 
the  plaintiff  to  treat  the  case  as  one  in  equity, 
it  cannot  now  be  claimed  that  the  plaintiff 
waived  bia  constitutional  right  by  endeavor- 
ing to  maintain  his  claim  for  damages,  and 
to  have  the  obstruction  complained  of  de- 
clared a  nuisance,  under  the  theory  of  the 
case  which  the  court  had  compelled  him  to 
adopt.  The  claim  that  the  appellant  had 
waived  his  right  to  object  to  this  ruling  of 
the  court  cannot  be  sustained. 

4.  Complaint  is  also  made  that  certain 
items  of  cost  were  taxed  against  appellant, 
to  wit,  for  a  transcript  of  the  testimony  giv- 
en by  plalntifC  in  another  action,  for  a  map 
introduced  In  evidence  by  the  defendant,  and 
for  costs  and  expenses  of  a  deposition  of  one 
of  plaintiff's  witnesses.  These  items  of  cost 
nre  included  in  the  Judgment,  and,  as  the 
judgment  must  l)e  reversed  and  the  case  re- 
manded for  a  new  trial,  it  is  unnecessary  to 
pass  upon  these  objections,  for  the  reason 
that  the  allowance  of  these  items  of  cost 
must  depend  largely  upon  the  facts  of  the 
case.  For  the  guidance  of  the  court,  how- 
ever, we  cite  the  following  cases  wherein 
section  1SC6  of  the  Code  of  Civil  Procedure 
lias  been  construed:  M.  O.  P.  Co.  v.  B.  & 
M.  Cons.  C.  &  S.  Co.,  27  Mont.  288,  70  Pac. 
1114;  King  v.  Allen,  29  Mont.  5,  73  Pac.  1107. 

We  recommend  that  the  Judgment  and  or- 
der appealed  from  be  reversed. 

CALLAWAY,  C,  concurs.  CLAYBERG, 
C.  C,  being  disqualified,  takes  no  part  in  the 
preparation  of  this  opinion. 

PER  CURIAM.  The  foregoing  opinion 
was  prepared  and  submitted  for  approval 
while  Mr.  CALLAWAY  was  a  member  of  the 
Commission.  For  the  reasons  stated  therein, 
the  Judgment  and  order  are  reversed,  and  the 
cause  is  remanded. 

BRANTLY,  C.  J.  I  agree  with  all  that  is 
said  in  the  foregoing  opinion  touching  the 
right  of  trial  by  Jm-y  in  this  case,  as  an 
abstract  proposition.  I  do  not  think,  how- 
ever, that  the  question  is  presented  in  the 
record  for  determination.  I  do  not  think 
that  the  (luestiou  of  the  right  of  trial  by  Jury 


was  presented  or  decided  by  a  mere  refusal 
on  the  part  of  the  trial  court  to  submit  a 
particular  Instruction  to  the  Jury.  Section 
1151  of  the  Code  of  Civil  Procedure  enumer- 
ates tbe  rulings  and  decisions  of  the  trial 
court  for  which  the  law  gives  an  exception, 
and  for  the  preservation  of  which,  for  re- 
view in  this  court,  no  bill  of  exceptions  is 
required.  In  order  to  have  any  ruling  or 
decision  of  the  court,  other  than  one  of  those 
enumerated  in  section  1151,  supra,  reviewed 
by  this  court,  it  is  necessary  for  the  party 
complaining  to  take  his  exception  and  pre- 
serve the  ruling  in  a  bill  of  exceptions. 
Among  rulings  enumerated  in  this  section  is 
not  found  a  refusal  on  tbe  part  of  the  trial 
court  to  grant  a  trial  by  Jury.  What  occur- 
red at  the  time  of  the  trial  is  stated  in  tbe 
third  paragraph  of  the  opinion,  and,  although 
It  appears  that  the  court  announced  that  it 
would  treat  the  action  as  one  in  equity,  and 
regard  the  verdict  of  the  Jury  as  advisory 
only,  appellant  took  no  exception  to  this  rul- 
ing. Nor  has  he  presented  this  ruling  in  a 
bill  of  exceptions.  Having  taken  no  excep- 
tion to  the  ruling,  I  do  not  think  he  has  any 
standing  in  this  court  to  have  the  question 
of  his  right  in  the  premises  determined.  I 
think  his  behavior  shows  clearly  that  it  was 
his  Intention  to  waive,  and  that  he  did  waive, 
the  right  to  have  tbe  cause  submitted  to  a 
jury  as  an  action  at  law.  I  therefore  do  not 
agree  with  the  conclusion  stated  in  this  par- 
agraph of  the  opinion — that  a  Jury  trial  can 
be  waived  only  by  observance  of  the  for- 
malities provided  by  statute.  In  any  event, 
he  is  estopped  by  his  behavior  to  say  that 
he  was  denied  his  constitutional  right. 

It  has  repeatedly  been  held  by  this  court 
that,  where  a  party  adopts  a  particular  the- 
ory of  a  case  in  the  trial  court,  he  will  not 
be  permitted  in  this  court  to  change  that 
theory  for  the  purpose  of  obtaining  an  ad- 
vantage which  he  would  have  had,  had  he 
adopted  the  correct  theory  of  the  case  upon 
the  trial.  Wortman  v.  Montana  Central  Rail- 
way Co.,  22  Mont.  266,  56  Pac.  316;  Finch 
et  al.  V.  Kent  and  wife,  24  Mont.  268,  61 
Pac.  653;  Durfee  v.  Harper,  22  Mont  354, 
50  Pac.  .582;  Talbott  v.  Butte  City  Water  Co., 
29  Mont.  17,  73  Pac.  1111;  Hendrickson  v. 
Wallace,  29  Mont.  504,  75  Pac.  355.  While 
only  two  of  these  cases  refer  to  the  matter 
of  the  right  of  trial  by  jury,  yet  the  prin- 
ciple of  the  theory  of  the  case  is  as  appli- 
cable to  cases  involving  the  right  of  trial  by 
Jury  as  it  is  to  other  eases  where  the  ques- 
tion of  the  right  of  trial  by  jury  was  not 
before  the  court  If  a  party  himself  as- 
sumes that  his  cause  Is  one  in  equity,  and 
not  at  law,  and  proceeds  upon  this  theory 
through  the  trial  in  the  district  court,  I  do 
not  think  he  should  be  permitted  to  raise  the 
question  for  the  first  time  in  this  court,  that 
he  has  been  deprived  of  the  right  of  trial  by 
jury,  simply  because  the  formalities  prescrib- 
ed by  the  statute  for  waiving  such  right  have 
not  been  observed. 
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RUEMMELI-BRAUN  CO.  T.  CAHILL.* 

(Supreme  Court  of  Oklahoma.     Sept.  3.  1904.) 

MASTER  AND  SERVANT— PERSONAL  INJURT— PEI/- 

IX)W    8EHVANT— VICE    PRINCIPAI/— 

EVIDENCE. 

1.  In  order  to  constitute  a  manager  or  super- 
intendent of  a  manufarturin^  plant  a  vice  prin- 
cipal, for  whose  negligence  in  the  management 
thereof  the  master  will  be  liable  for  personal  in- 
jury to  any  of  those  employed  under  him,  and 
who  are  subject  to  his  direction  and  control, 
the  master  must  confer  upon  such  manager  or 
superintendent  the  entire  and  absolute  manage- 
ment of  the  entire  business,  or  of  an  entire  de- 
partment thereof,  retaining  no  oversight  and 
exercising  no  discretion  of  his  own  as  to  the 
conduct  of  such  business,  except  that  it  is  the 
positive  duty  of  the  master  to  use  reasonable 
care  in  providing  safe  tools,  machinery,  and  ap- 
pliances to  work  with,  a  safe  place  to  work  in, 
safe  material  to  work  on,  and  safe  fellow  serv- 
ants or  co-employf's,  and,  if  the  business  is 
such  as  to  reciuire  it,  to  provide  safe  and  prop- 
er rules  and  regulations  for  the  conducting  of 
the  same.  Negligence  in  the  performance  of 
any  of  these  positive  duties  will  render  the  mas- 
ter liable,  without  regard  to  the  standing  or  au- 
thority of  the  employe  through  whose  fault  the 
injury  is  occasioned.  If  the  injury  is  not  the 
result  of  an  omission  to  perform  one  of  these 
positive  duties  of  the  master,  but  is  occasioned 
by  the  negligence  of  one  in  charge  of  the  man- 
ufacturing part  of  the  plant,  such  a  one  will 
be  deemed  a  fellow  servant  with  the  person  In- 
jured, even  though  he  has  power  to  employ  and 
discharge  hands,  and  to  oversee  the  men  and 
direct  the  work,  unless  his  authority  in  his  de- 
partment is  entire  and  absolute.  If  he  is  sub- 
ject to  the  control  of  one  over  him  in  the  man- 
agement cf  his  department,  he  is  a  fellow  serv- 
ant with  those  under  him. 

2.  If,  from  an  examination  of  the  whole  rec- 
ord, it  clearly  appears  that  the  evidence  does 
not  reasonably  support  the  verdict,  and  that  a 
new  trial  will  not  change  the  result,  this  court 
will  reverse  the  judgment  of  the  court  below 
and  remand  the  case,  with  direction  to  enter 
judgment  for  the  adverse  party. 

Irwin,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  James  W.  Cnhill  against  the 
Ruemmeli-Braun  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Dale  &  Blerer  and  Henry  E.  Asp,  for 
plaintiff  In  error.  Lawrence  &  Huston  and 
Joseph  Wisby,  (or  defendant  In  error. 

BURWELL,  J.  James  W.  Cahlll  was  em- 
ployed by  the  Ruemmeli-Braun  Company  in 
its  Ice  plant  as  an  oiler  and  wiper,  and  to 
do  generally  whatever  he  might  be  ordered 
to  do  by  the  chief  engineer.  While  so  em- 
ployed he  was  directed  to  make  a  certain 
steam  pipe  connection  in  the  engine  room, 
at  a  point  some  16  feet  above  the  floor;  and 
for  this  purpose  he  got  a  ladder,  and  he  and 
the  chief  engineer  placed  it  in  position.  He 
ascended  the  ladder,  and  began  making  the 
connection.  After  he  had  worked  a  short 
time,  he  says  the  ladder  slipped  a  little,  and 
the  chief  engineer,  who  was  standing  at  the 
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bottom  of  the  ladder,  placed  his  foot  against 
it,  wlilcb  rendered  Cahill's  position  safe,  and 
he  then  resumed  his  work.  The  engineer, 
without  notice  to  Cahill,  walked  away,  and 
the  ladder  fell,  inflicting  injury  to  Cahill,  for 
which  he  recovered  judgment  in  the  court 
below  in  the  sam  of  $3,000,  under  the  theory 
that  the  chief  engineer.  Mr.  Lindeman,  was 
at  the  time  of  the  accident  a  vice  principal. 

We  have  read  the  record  and  the  anthorl- 
ties  cited,  and  are  of  the  opinion  that,  un- 
der the  facta  and  the  law,  the  Judgment 
should  hare  been  for  the  defendant  comtmny. 
The  contention  of  the  appellee  that  Linde* 
man  was  the  manager  of  the  company  is  not 
borne  out  by  the  evidence.  On  the  contrary, 
it  establishes  that  Mr.  Braun  was  the  man- 
ager, and  that  Lindeman  was  nothing  more 
than  a  foreman  under  him,  and  subject  to 
bis  direction  and  control.  Lindeman  had  no 
management  or  control  of  the  business  except 
as  directed  by  Braun.  It  is  true  that  Linde- 
man, in  the  absence  of  Brnun,  looked  after 
the  hands,  and  directed  matters  generally 
about  the  plant,  the  same  as  any  foreman 
would  be  retiulred  to  do.  He  also  had  the 
right,  perhaps,  to  employ  and  dlscliarge 
hands,  yet  this  is  a  disputed  question  of  fact. 
But  authority  to  do  these  things  does  not 
necessarily  make  him  a  vice  principal,  with- 
in the  law.  Martin  v.  A.,  T.  &  8.  F.  R.  Co., 
166  U.  S.  390,  IT  Sup.  Ct.  003,  41  L.  Ed.  1051. 
It  Is  true  that  the  appellant  is  a  corpora- 
tion, and  can  operate  Its  business  only 
through  agents,  and  that  the  law  recognizes 
one  who  is  placed  in  complete  control  of  an 
entire  business,  or  an  entire  department  of 
a  business,  as  a  vice  principal,  and,  when 
he  is  guilty  of  negligence  in  the  exercise  of 
his  duties,  whereby  an  employe  Is  Injured, 
his  master,  In  certain  circumstances,  will  be 
held  liable,  even  though  the  act  Is  not  a  fail- 
ure to  observe  what  is  known  as  one  of  the 
positive  duties  of  the  master  to  his  em- 
ployes. It  is  the  positive  duty  of  the  master 
to  use  reasonable  care  and  diligence  In  pro- 
viding a  safe  place  in  which  to  work,  safe 
tools,  machinery,  and  appliances  to  work 
with,  safe  materials  to  work  on,  and  in  se- 
lecting safe  fellow  servants  or  co-empIoyCs, 
and,  if  the  business  is  such  as  to  require  it, 
to  promulgate  safe  rules  and  regulations. 
These  are  the  positive  duties  of  the  master, 
which  cannot  be  delegated  so  as  to  escape 
liability  for  a  failure  to  observe  them.  But 
none  of  these  duties  were  omitted  in  this 
case.  If  Lindeman  was  a  fellow  servant 
(which  we  will  consider  later),  and  was 
guilty  of  negligence,  the  plaintiff  has  nei- 
ther pleaded  nor  proved  that  the  master  did 
not  use  reasonable  care  and  diligence  in  em- 
ploying him,  and  the  contention  of  appellee 
that  he  was  not  furnished  a  safe  place  In 
which  to  work  Is  without  merit  The  mak- 
ing of  steam-pipe  connections  was  within 
the  scope  of  his  employment,  out,  even  if  it 
were  not,  if,  when  ordered  to  do  the  work,  he 
proceeded  to  do  It  with  knowledge  of  the 
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snrroandlng  conditions,  he  assumed  all  of 
the  risks  Incident  thereto.  It  Is  true  that  the 
place  -where  Cahill  was  doing  the  work  was 
not  absolutely  safe,  because  the  ladder  fell 
and  he  was  hurt;  i.eltber  Is  one  who  is  en- 
gaged In  painting  a  church  steeple,  or  the  up- 
per stories  of  a  high  building,  from  a  swing- 
ing scaffold,  working  in  a  safe  place;  but. 
If  there  are  no  hidden  or  unusual  dangers, 
the  workman  has  a  safe  place,  within  the 
meaning  of  the  law,  and  the  dangers  in  such 
case  are  only  those  which  he  contracted  to 
assume.  Martin  v.  A.,  T.  &  S.  F.  B.  Co.,  su- 
pra. The  place  where  Cahill  was  working 
was  rendered  unsafe  only  because  of  the 
negligent  use  by  ordinary  fellow  servants  of 
safe  appliances  furnished  by  the  master. 
This  did  not  constitute  an  unsafe  place,  un- 
der the  law.  If  the  appellee  were  entitled  to 
recorer  at  all,  it  would  be  by  reason  of  the 
conduct  of  Iiindeman  In  walking  away  from 
the  ladder,  and  even  then  the  court  would 
have  to  find  that  Lindeman  was  a  vice  prin- 
cipal, for  it  will  not  be  contended  that  CahlU 
can  recover  for  the  negligence  of  a  fellow 
servant,  and,  as  indicated  before,  Llndemau 
was  a  fellow  servant  of  Cablirs.  Under  all 
of  the  evidence,  he  worked  about  the  ice 
plant  the  same  as  the  other  employes.  He 
labored  with  them,  doing  whatever  was  nec- 
essary to  be  done  (but  principally  in  running 
the  engine);  and,  when  Cahill  and  Linde- 
man undertook  the  work  in  question,  each 
assumed  the  risk  of  working  with  an  or- 
dinary fellow  servant,  and  the  relation  was 
not  different  because  of  the  fact  that  Linde- 
man was  Cahlll's  superior  In  rank  of  employ- 
ment and  authority. 

Mr.  Justice  Brown,  In  the  case  of  North- 
em  Pacific  Railroad  v.  Hambly,  154  U.  S.  349, 
14  Sup.  Ct.  983,  38  L.  Ed.  1009,  said:  "In 
a  large  majority  of  cases  there  Is  some  dis- 
tinction either  In  respect  to  grade  of  serv- 
ice, or  In  the  nature  of  their  employment 
Courts,  however,  have  been  reluctant  to  rec- 
ognize these  distinctions,  unless  the  superi- 
ority of  the  person  causing  the  injury  was 
such  as  to  put  him  rather  in  the  category  of 
principal  than  of  agent — as,  for  example,  the 
superintendent  of  a  factory  or  railway — and 
the  employments  were  so  far  different  that, 
although  paid  by  the  same  master,  the  two 
servants  were  brought  no  further  Into  con- 
tact with  each  other  than  as  if  they  had 
been  employed  by  different  principals." 

The  case  of  Baltimore  &  O.  R.  Co.  v. 
Baugh,  149  U.  S.  3C8,  13  Sup.  Ct.  914,  37  L. 
Ed.  772,  Is  also  in  point  Justice  Brewer 
says:  "And  this  rule  is  one  frequently  rec- 
ognized. Indeed,  where  the  master  is  a  cor- 
iwratlon,  there  can  be  no  negligence  on  the 
part  of  the  master,  except  it  also  be  that  of 
some  agent  or  servant,  for  a  corporation 
only  acts  through  agents.  The  directors  are 
the  managing  agents.  Their  negligence  must 
be  adjudged  the  negligence  of  the  corpora- 
tion, although  they  are  simply  agents.  So, 
when  they  place  the  entire  management  of 


the  corporation  In  the  bands  of  a  general 
superintendent,  such  general  superintendent, 
though  himself  only  an  agent.  Is  almost  uni- 
versally recognized  as  the  representative  of 
the  corporation,  the  master,  and  bis  negli- 
gence as  that  of  the  master.  And  it  Is  only 
carrying  the  same  principle  a  little  furtber, 
and  with  reasonable  application,  when  it  Is 
held  that,  If  the  business  of  the  master  and 
employer  becomes  so  vast  and  diversified 
that  it  naturally  separates  itself  Into  depart- 
ments of  service,  the  individuals  placed  by 
him  in  charge  of  those  separate  branches 
and  departments  of  service,  and  given  en- 
tire and  absolute  control  therein,  are  prop- 
erly to  be  considered,  with  respect  to  em- 
ployes under  them,  vice  principals — represen- 
tatives of  the  master — as  fully  and  as  com- 
pletely as  if  the  entire  business  of  the  mas- 
ter was  by  him  placed  under  charge  of  one 
superintendent  It  was  this  proposition 
which  the  court  applied  in  the  Ross  Case, 
holding  that  the  conductor  of  a  train  has 
the  control  and  management  of  a  distinct 
department.  But  this  rule  can  only  be  fairly 
applied  when  the  different  branches  or  de- 
partments of  service  are  in  and  of  themselves 
separate  and  distinct.  Thus,  between  the 
law  department  of  a  railway  corporation  and 
the  operating  department  there  is  a  natural 
and  distinct  separation — one  which  makes 
the  two  departments  like  two  independent 
kinds  of  business,  in  which  the  one  employer 
and  master  is  engaged.  So  oftentimes  there 
is  In  the  affairs  of  such  corporation  what 
may  be  called  a  manufacturing  or  repair  de- 
partment, and  another  strictly  operating  de- 
partment. These  two  departments  are.  In 
their  relations  to  each  other,  as  distinct  and 
separate  as  though  the  work  of  each  was  car- 
ried on  by  a  separate  corporation.  And  from 
this  natural  separation  flows  the  rule  that 
he  who  is  placed  in  charge  of  such  separate 
branch  of  the  service — who  alone  superin- 
tends and  has  the  control  of  It — is,  as  to  It, 
in  the  place  of  the  master."  In  reading  this 
case,  however,  we  should  not  overlook  the 
rule  positively  laid  down  by  Justice  Brewer, 
that,  to  bind  the  master  for  the  acts  of  the 
superintendent,  such  superintendent  must  not 
only  have  control  of  the  entire  business  or 
entire  department,  but  this  control  and  man- 
agement which  he  exercises  must  be  entire 
and  absolute. 

The  same  rule  Is  stated  by  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  the  case  of  City  of  Minne- 
apolis V.  Lundin,  58  Fed.  525,  7  C.  C.  A.  344, 
in  which  Judge  Sanborn  says:  "A  vice  prin- 
cipal Is  the  representative  of  the  master,  and 
for  his  acts  and  negligence  the  master  is  re- 
sponsible. An  employ6  of  a  corporation  may 
become  such  a  representative  in  two  ways: 
First  be  may  be  intrusted  with  the  entire 
management  and  supervision  of  all  the  busi- 
ness of  the  corporation,  or  with  the  entire 
management  and  supervision  of  a  distinct 
and  separate  department  of  its  business,  and 
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3n  such  a  case  he  may  be  termed  a  general 
Tlce  principal,  because  lu  all  ot  Ills  acts  rela- 
tive to  the  business  of  the  corporation  he 
stands  In  the  place  of  the  master,  and  the 
latter  Is  liable  for  his  negligence  In  their  per- 
formance." And  then  It  Is  further  said  in 
the  opinion  that  any  employe  may  be  a  spe- 
cial vice  principal,  without  regard  to  rank, 
when  performing  one  of  the  jjosltlve  person- 
al duties  of  the  master. 

But  It  may  be  said  In  this  case  that  as 
to  whether  or  not  LIndeinan  was  In  the  en- 
tire control  and  management  of  the  business 
Is  a  disputed  question  of  fact,  which  the 
Jury  determined  In  favor  of  the  appellee. 
It  Is  true  that  the  jury  found  for  the  plain- 
tiff in  the  court  below,  but  that  It  was  Jus- 
tified In  doing  80,  under  the  evidence  or  the 
law,  we  deny.  The  evidence  on  this  point, 
in  substance,  was  as  follows:  Cahlil  testi- 
fied that  "Llndeman  looked  after  the  freezing 
of  the  Ice,  and  looked  after  the  entire  man- 
ufacturing establishment.  Including  the  en- 
gine room,  the  boiler  room,  the  Ice  tanks, 
and  the  condensers;  that  he  looked  after 
and  directed  the  movements  and  duties  of 
the  men;  and  that  Llndemau  employed  and 
discharged  bands."  C.  F.  Cunningham,  a 
witness  for  the  platntlff,  testified  that  Mr. 
Llndeman  "had  charge,  under  Mr.  Braun, 
of  running  the  plant";  that  Mr.  Llndeman 
had  control  of  all  of  the  men,  and  worked 
with  them,  and  did  as  much  hard  work  as 
any  of  them.  With  the  exception  of  further 
testimony  to  the  effect  that  Llndeman  em- 
ployed and  discharged  men,  the  foregoing 
Is,  In  substance,  all  of  the  evidence  of  the 
plaintiff  tending  to  show  the  authority  of 
lilndeman.  After  the  plalntlft  had  rested 
his  case,  the  defendant  introduced  its  evi- 
dence. Llndemau  testified  that  Mr.  Braun 
was  the  general  manager  of  the  entire  plant 
and  business,  and,  In  answer  to  the  ques- 
tion, "Do  you  have  any  control  or  charge 
of  the  management  of  that  plant?"  he  an- 
swered: "I  have  It  under  the  management 
of  Mr.  Braun.  Whatever  he  tells  me,  I 
[will]  have  to  go  and  do  it."  He  further 
testified  that  he  worked  right  along  with 
the  men;  tliat  Mr.  Braun  had  authority  to 
tell  him  what  to  do,  and  that,  whatever 
Braun  said  for  him  to  do,  he  was  com- 
pelled to  do  It.  no  matter  what  It  was;  that 
Braun  came  In  the  part  where  he  worked 
quite  often — sometimes  three  or  four  times 
a  day — to  see  that  everything  went  on,  and 
was  nmnlng  all  right,  and  that  they  kept 
things  In  order;  that  sometimes,  when  Braun 
would  see  something  that  ought  to  be  done, 
be  would  go  to  him  and  tell  him  to  do  It, 
or  ask  him  why  It  had  not  been  done,  and. 
If  not  done  because  of  lack  of  help.  Braun 
would  direct  that  men  be  hired;  that  he 
worked  on  a  salary  of  $85  per  month;  that 
he  had  to  go  by  Braun's  orders;  that  or- 
dinarily, every  day,  Braun  had  full  charge 
of  the  men  and  the  work  In  the  engine  room 
and  the  Ice  manufacturing  establishment; 


that,  before  making  a  big  trip,  Brann  would 
call  him  Into  tlie  oflSce,  or  go  Into  the  en- 
gine room,  and  tell  him  bow  to  take  care  of 
everything  and  how  to  get  along;  that  when 
Mr.  Braun  was  out  of  town  he  was  In  full 
charge  of  his  own  department;  that  Braun 
looked  after  other  ice  plants  of  the  com- 
pany; that  he  discharged  hands  under  the 
direction  of  Braun;  and  that  Johnson,  tlie 
bead  bookkeeper,  had  general  superintend - 
ency  and  charge  of  the  entire  plant  when 
Braun  was  out  of  town.  Mr.  Braun  testi- 
fied that  he  was  secretary  and  manager  of 
the  company;  that  he  gave  his  personal  su- 
pervision and  attention  to  the  management 
of  the  plant  in  question;  that  when  in  tow^n 
he  made  daily  rounds,  sometimes  over  all 
of  the  plant,  and  sometimes  over  only  part 
of  It,  and  required  the  engineer  to  report 
every  morning  how  much  ice  had  been  pull- 
ed, bow  much  coal  used,  and  how  much  sup- 
plies on  band;  that  the  second  engineer  and 
fireman  had  to  be  employed  by  him,  but  If 
he  were  out  of  town,  Llndeman  had  author- 
ity to  make  such  changes  as  were  deemed 
necessary,  and  when  he  returned  home  the 
change  had  to  be  reported  to  him,  as  he  at- 
tended to  the  filling  of  those  offices  himself: 
that  In  his  absence  Mr.  Johnson  bad  author- 
ity to  run  the  business,  and  In  emergency 
cases  make  changes  and  alterations.  If  they 
should  be  deemed  necessary;  that  he  was 
out  of  town  when  the  accident  in  question 
occurred;  that  Llndeman  was  his  overseer 
over  the  plant,  and  that  In  his  absence  the 
plant  was  run  under  the  chief  engineer's 
supervision,  direction,  and  control;  and  that, 
should  it  become  necessary  to  employ  a  night 
engineer  in  his  absence,  the  chief  engineer 
would  have  to  consult  Johnson,  and  what- 
ever the  two  concluded  was  best  for  the  time 
would  be  done.  In  the  case  now  under  con- 
sideration, Llndeman  did  not  have  entire 
and  absolute  authority  to  manage  the  busi- 
ness, or  any  department  thereof.  When 
Braun  was  there,  Llndeman  followed  out 
and  executed  the  orders  and  directions  given 
by  him.  When  Braun  was  about  to  leave  the 
city,  he  would  call  Llndeman  in  and  instruct 
him  as  to  the  management  of  the  business 
during  his  absence;  and  one  who  is  subject 
to  the  control  of  a  superior  in  the  same  de- 
partment is  not  a  superintendent  in  such  de- 
partment, within  the  purview  of  the  law, 
so  as  to  make  him  a  vice  principal.  A  su- 
perintendent is  one  who  has  the  oversight 
and  charge  of  something,  with  the  power 
of  direction,  and  the  Supreme  Court  of  the 
United  States  has  said  that,  before  the  mas- 
ter can  be  bound,  this  power  of  direction 
must  be  entire  and  absolute.  If  his  au- 
thority is  less  than  this,  he  Is  a  fellow  serv- 
ant. 

In  the  case  of  Northern  Pacific  Railroad 
Co.  r.  Peterson,  162  U.  S.  346,  16  Sup.  Ct. 
S43.  40  L.  Ed.  994,  it  was  held  that  the  fore- 
man of  an  extra  gang  of  laborers,  working 
over  three  sections  of  road,  who  had  the  au- 
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thority  to  employ  and  discharge  men,  and 
to  direct  tlie  work  and  the  movements  of 
the  men,  was  a  fellow  servant  with  those 
working  under  him.  See,  also,  Alaska  Min- 
injr  Co.  V.  Whelan,  108  U.  8.  86,  18  Sup.  Ct. 
40.  42  L.  Ed.  390,  and  Martin  v.  A.,  T.  & 
S.  F.  R.  Co..  16G  U.  S.  399,  17  Sup.  Ct.  003, 
41  L.  Ed.  1051,  wherein  it  was  held  that  a 
section  foreman  and  a  conductor  of  a  train 
are  fellow  servants  with  a  section  hand.  To 
the  same  effect  is  New  England  Co.  v.  Con- 
roy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L.  Ed. 
181,  in  which  Justice  Shiras  reviews  the  de- 
cisions of  the  different  courts.  One  of  the 
leading  cases  on  this  question  is  O'Brien  v. 
American  Dredging  Co..  53  N.  J.  Law,  291- 
297,  21  Atl.  324.  In  this  case  the  dredging 
company  was  operating  a  dredge  on  the 
James  river,  near  Richmond.  One  Cannon, 
who  was  called  "Captain"  of  the  dredge, 
was  authorized  to  employ  men  to  work  on 
it,  subject  to  the  approval  of  the  general 
superintendent,  who  had  power  to  discharge 
them.  It  was  the  duty  of  the  captain  to 
operate  the  dredge  in  such  dredging.  The 
plaintiff,  O'Brien,  was  employed  by  Cannon 
as  a  deck  hand  on  the  dredge,  and  bis  duty 
was  to  aid  in  operating  the  dredge.  Can- 
non bad  charge  of  the  men  employed  on 
the  dredge,  and  they  were  all  under  him. 
The  machinery  had  stopped,  and  Cannon  or- 
dered O'Brien  to  take  a  position  which  ex- 
posed him  to  danger  if  the  machinery  moved. 
Cannon  then  started  the  machinery,  which 
resulted  in  the  injury  of  O'Brien,  who  re- 
covered Judgment  therefor.  On  appeal  the 
Supreme  Court  reversed  the  lower  court, 
and  ordered  a  nonsuit.  It  was  beld  below 
that  the  captain  of  the  dredge  was  a  vice 
principal,  and  that  the  company  was  there- 
fore liable;  but  the  Supreme  Court  held 
that  he,  not  being  in  absolute  and  complete 
control  of  the  business,  was  simply  a  fellow 
servant,  saying:  "This  proposition  accords 
with  that  announced  by  the  text-writers  on 
this  subject  viz.,  that  when  a  master  com- 
mits the  entire  charge  of  his  business  to 
another,  retaining  no  oversight  and  exercis- 
ing no  discretion  of  bis  own,  the  latter  be- 
comes, in  respect  to  the  duties  of  the  mas- 
ter to  the  workmen  in  his  employ,  an  alter 
ego  or  vice  principal  of  the  master,  who 
is  liable  for  his  negligence."  Citing  Shear. 
&  R.  Neg.  I  102;  2  Thomp.  Neg.  note  1028, 
I  34;   Whart.  on  Neg.  §  220. 

In  the  case  Just  referred  to,  the  company 
was  operating  a  number  of  dredges,  and  the 
captain.  Cannon,  was  in  charge  of  one  of 
them,  and  had  complete  charge  of  the  men 
under  him.  and  directed  the  work.  Simply 
because  tliere  was  a  man  over  him,  who 
could  approve  or  discharge  the  hands  which 
he  employed,  and  exercise  a  supervisory 
power  over  him.  It  was  held  that  he  was 
not  a  vice  prlnclpol,  but  a  fellow  servant. 
This  case,  so  far  as  the  facts  are  conceniod. 
Is  certainly  as  strong  for  the  plaintiff  as 
tbe  one  at  bar.    The  dredging  company  was 


operating  a  number  of  dredges.  The  ice 
company  was  operating  a  number  of  Ice 
plants.  One  Albertson  was  tbe  superintend- 
ent of  tbe  dredging  company,  and  Cannon, 
the  captain,  was  subject  to  his  direction. 
Braun  was  superintendent  of  the  ice  plant, 
and  Lindeman  was  under  his  absolute  con- 
trol, and  was  required  to  consult  him  as  to 
the  management  of  the  business.  Both  Can- 
non and  Lindeman  were  mere  foremen,  and 
therefore  fellow  servants,  because  the  mas- 
ter in  neither  case  had  withdrawn  its  over- 
sight and  the  exercise  of  its  discretion  over 
the  business,  and  conferred  the  entire  and 
absolute  management  thereof  on  such  per- 
son. In  tbe  dredging  case  tbe  superintend- 
ent, so  far  as  tbe  record  discloses,  never 
went  about  the  dredge,  while  in  the  case  at 
bar  Braun  was  about  tbe  business  and  tlie 
department  wherein  Lindeman  worked  sev- 
eral times  daily  whenever  he  was  in  town. 
And  Undeman  being  a  fellow  servant  with 
Cahili,  the  latter  cannot  complain  of  any  neg- 
ligence of  Lindeman  whereby  he  was  in- 
jured. He  contemplated  those  contingencies 
when  he  accepted  employment.  This  ques- 
tion Is  commented  upon  by  tbe  Supreme 
Court  of  the  United  States  In  the  case  of 
Central  Railroad  Company  v.  Keegan,  IGO 
U.  S.  259,  IC  Sup.  CL  269,  40  L.  Ed.  418,  in 
which  the  dredging  case  from  New  Jersey 
Is  cited  with  approval,  quoting  the  follow- 
ing language:  "Whether  the  master  retain 
the  superintendence  and  management  of  his 
business,  or  withdraw  himself  from  it  and 
devolve  It  on  a  vice  principal  or  represen- 
tative, it  Is  quite  apparent  that,  although 
the  master  or  his  representative  may  devise 
the  plans,  engage  the  workmen,  provide  the 
machinei7  and  tools,  and  direct  the  perform- 
ance of  work,  neither  can,  as  a  general 
rule,  be  continually  present  at  tbe  execution 
of  all  such  work.  It  Is  the  necessary  conse- 
quence that  tbe  mere  execution  of  tbe  plan- 
ned work  must  be  intrusted  to  workmen, 
and,  where  necessary,  to  groups  or  gangs 
of  workmen,  and  in  such  case  that  one 
should  l>e  selected  as  the  leader,  boss,  or 
foreman,  to  see  to  the  execution  of  such 
work.  This  sort  of  superiority  of  service 
is  so  essential  and  so  universal  that  every 
workman,  In  entering  upon  a  contract  of 
service,  must  contemplate  its  being  made 
use  of  in  a  proper  case.  He  therefore  makes 
his  contract  of  service  in  contemplation  of 
the  risk  of  Injury  from  the  negligence  of  a 
boss  or  foreman,  as  well  as  from  the  negli- 
gence of  another  fellow  workman.  The 
foreman  or  superior  servant  stands  to  him, 
in  that  respect,  in  the  precise  position  of  his 
other  fellow  servants." 

A  large  number  of  cases  have  been  cited 
by  the  appellant  in  which  It  is  held  that 
authority  to  employ  and  discharge  hands, 
or  to  oversee  and  direct  the  employes  as  to 
their  work,  does  not  make  such  a  one  a  vice 
principal;  but  such  cases  only  decide  who 
are  not  vice  principals,  mauy  of  them  avoid- 
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Ing  a  declaration  as  to  what  antborlty  is 
necessary  to  be  conferred  by  the  master  to 
bind  him  for  the  acts  of  one  as  such.  From 
the  authorities,  however,  the  rule  Is  firmly 
estaUIshed  that  one  may  become  a  Tlce  prin- 
cipal only  In  one  of  the  following  cases: 
First,  while  he  is  engaged  in  performing 
one  of  the  positive  duties  of  the  master, 
such  as  providing  safe  tools  to  work  with, 
a  safe  place  to  work  in,  etc.,  as  heretofore 
stated,  or,  if  he  is  placed  In  the  absolute 
control  and  management  of  an  entire  busi- 
ness or  of  an  entire  department,  he  stands 
in  the  place  of  the  master,  and  for  his  neg- 
ligent acts  as  such  superintendent  or  man- 
ager, if  they  result  in  injury  to  an  employ^ 
under  him,  the  master  is  liable;  and  in 
this  case  the  burden  was  upon  Cahlll  to 
establish  that  IJndeman  was  clothed  with 
absolute  authority  of  management,  and,  in 
the  absence  of  proof  establishing  that  fact, 
it  is  presumed  that  all  engaged  In  the  com- 
mon employment  of  the  same  master,  though 
different  in  rank,  are  fellow  servants. 

Other  questions  are  argued,  but  It  Is  not 
necessary  to  pass  upon  them,  because  the 
facts  do  not  Justify  the  Judgment 

Llndeman  not  being  a  vice  principal,  un- 
der the  rule  stated,  the  Judgment  of  the 
lower  court  Is  hereby  reversed,  at  the  cost 
of  the  appellee,  and  the  case  remanded,  with 
direction  to  the  lower  court  to  enter  Judg- 
ment for  the  appellant  All  of  the  Justices 
concurring,  except  BTJRFORD,  C.  J.,  who 
presided  at  the  trial  below,  not  sitting,  and 
IBWIN,  J.,  dissenting. 

GILLETTE,  J.  The  Judgment  in  this 
case  does  not  meet  with  my  views  of  what 
the  law  ought  to  be,  but,  after  a  full  ex- 
amination of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  I  am  satisfied 
that  the  rule  laid  down  In  the  majority  opin- 
ion of  this  court  follows  the  rule  as  an- 
nounced by  that  court  and  I  therefore  con- 
cur in  the  Judgment  herein;  thereby  recog- 
nizing the  rule  so  often  stated  that  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  will  be  treated  as  controlling  upon 
this  court. 

PANCOAST,  J.  I  concur  in  this  decision 
and  Judgment  only  because  I  feel  bound  to 
do  so,  for  the  reason  stated  by  Mr.  Justice 
GILLETTE. 


VAN  MEER  V.  TERRITORY.* 
(Supreme  Court  of  Oklahoma.     Sept  3,  1004.) 

CBIMI.NAL    LAW  —  EVIDENCE  —  MISCONDUCT    OF 

TUIAL  JUDGE— NEWLY   DISCOVERED 

EVIDENCE. 

1.  Errors  committed  by  a  trial  court  durine 
the  progress  of  the  trial  of  a  criminal  case  will 
not  avail  the  defendant  where  such  errors  were 
corrected  before  the  case  was  finally  submitted 
to  the  jury,  and  in  such  circumstances  that  the 
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defendant  could  have  taken  advantage  of  his 
rishts  under  the  correct  nilInK;  and  if  a  de- 
fendant, after  he  learns  that  the  court  has  dis- 
covered its  error  and  corrected  it,  fails  to  take 
advantage  of  his  rights  thereunder  when  condi- 
tions were  such  that  he  could  have  done  so,  he 
will  be  deemed  to  have  waived  them. 

2.  Improper  conduct  will  not  t>e  presumed  on 
the  part  of  a  trial  court,  and  a  case  will  not  be 
reversed  on  that  ground  unless  snoh  miscon- 
duct is  affirmatively  made  to  appear  by  the  rec- 
ord itself,  or  other  proper  showing. 

3.  A  trial  court  is  not  compelled  to  grant  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence where  the  motion  is  supported  by  the  af- 
fidavits of  three  witnesses,  even  though  no  coun- 
ter showing  is  made  by  the  territory.  The  trial 
court  has  a  right  to  consider  the  whole  record 
of  the  trial  as  well  as  such  affidavits,  and  it 
should  consider  the  credibility  of  all  of  the  wit- 
nesses, and  the  bearing  of  the  newly  discovered 
evidence,  even  if  true,  upon  the  probable  result 
of  nnotlier  trial ;  and  its  action  on  sucii  matter 
will  be  reversed  only  when  it  clearly  appears 
that  the  order  is  wrong. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  Coun- 
ty;  before  Justice  Bayard  T.  Halner. 

W.  H.  Van  Meer  was  convicted  of  shoot- 
ing with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

Wrlghtsman  &  Fulton,  for  plaintiff  In  er- 
ror. P.  C.  Simons,  Atty.  Gen.,  and  H.  T. 
Conley,  Co.  Atty.,  for  the  Territory. 

BURWELL,  J.  The  appellant,  W.  H.  Van 
Meer,  and  his  son,  Verdie  Van  Meer,  were 
Indicted  and  tried  for  shooting  one  R  L. 
Semft  with  intent  to  kill.  On  the  trial  the 
father  was  convicted,  and  sentenced  to  a 
term  of  six  years  In  the  Territorial  Peniten- 
tiary, and  the  son  was  acquitted.  After  the 
defendant  had  offered  evidence  to  establish 
that  the  prosecuting  witness'  general  repu- 
tation In  the  community  In  which  he  lived, 
as  to  being  a  violent,  quarrelsome  man,  was 
bad,  the  com't  stated  to  the  Jury  and  counsel 
that  it  was  not  enough  to  show  that  the  pros- 
ecuting witness'  general  reputation  was  that 
of  a  violent,  quarrelsome  man,  but  that  the 
defendant  must  prove  that  his  general  repu- 
tation was  that  of  a  vicious,  violent,  danger- 
ous man;  otherwise  that  the  testimony  was 
incompetent  This  was  not  a  correct  state- 
ment of  the  rule,  but  the  court.  Immediately 
after  stating  this  rule,  eliminated  the  word 
"dangerous,"  and  the  defendant's  counsel 
proceeded  to  prove  that  his  general  reputa- 
tion was  that  of  a  violent  and  quarrelsome 
man,  and  the  court  finally  Instructed  the  Jury 
In  bis  general  charge  that  the  evidence  of- 
fered by  the  defendant  to  the  effect  that  the 
general  reputation  of  the  prosecuting  wit- 
ness for  being  a  violent,  quarrelsome,  man 
should  be  considered  by  them  in  determining 
the  guilt  or  Innocence  of  the  defendant.  In 
the  light  of  the  whole  record,  the  defendant 
was  given  the  whole  benefit  of  the  testimony 
offered  on  the  point  It  was  proven  by  sev- 
eral witnesses  that  the  son  of  the  prosecut- 
ing witness.  Just  the  day  before  the  shooting, 

f  3.  See  Criminal  Law,  vol.  15,  Cent.  Dig.  i  3069. 
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nnd  while  the  defendant  and  his  son  were 
hauling  a  lond  of  wood  off  of  the  prosecut- 
ing witness'  farm  (which  was  the  real  cause 
of  the  trouble,  bat  which  the  defendant 
claimed  to  have  purchased  from  a  railroad 
off  of  whose  right  of  way  the  wood  was  cut), 
pointed  a  gun  at  the  defendant,  and  told  him 
that  he  had  orders  not  to  let  any  one  haul 
wood  off  of  tlie  farm.  Several  witnesses  tes- 
tified to  this  fact  but  the  court,  when  coun- 
sel for  the  defendant  asked  concerning  this 
matter  of  another  witness,  told  the  Jury  that 
the  transaction  was  Incompetent  to  be  con- 
sidered by  the  Jury,  unless  it  be  first  shown 
that  the  prosecuting  witness  authorized  his 
son  to  point  the  gun  at  the  defendant.  The 
coiut,  however,  recognized  that  it  had  incor- 
rectly stated  the  law,  and  In  Its  instructions 
told  the  Jury  that  this  testimony  was  com- 
petent, and  should  be  considered  by  It  in  de- 
termining the  reasonable  cause  for  defend- 
ant's apprehension  of  personal  Injury  at  and 
immediately  prior  to  the  time  of  the  shoot- 
ing, and  for  the  purpose  of  showing  the  state 
of  mind  and  feeilng  between  the  prosecuting 
witness  and  the  defendants,  but  for  no  other 
purpose.  This  instruction  was  as  favorable 
to  the  defendant  as  he  even  now  contends 
for,  but  be  insists  that  the  court  by  its  ruling 
on  the  trial  prevented  him  from  Introducing 
all  of  his  evidence.  This  Is  true;  hut  when 
the  court  announced  the  correct  rule.  If  the 
defendant  was  not  satisfied  with  the  evidence 
already  In,  It  was  his  right  to  request  per- 
mission of  the  court  to  introduce  additional 
evidence  as  to  that  matter,  and  the  court, 
having  excluded  a  part  of  such  testimony, 
should  have  respected  such  request;  but  by 
failing  to  make  the  request  the  defendant 
waived  the  right  to  introduce  the  additional 
testimony,  and  Is  in  no  position  to  complain. 

Complaint  is  made  about  the  remarks  of 
the  trial  Judge  during  the  trial.  Everything 
said  by  the  court  might  have  been  said  in 
such  a  manner  as  not  to  prejudice  the  Jury 
against  the  defendant.  The  language  used 
would  not  necessarily  prejudice  it,  or  even 
tend  to  do  so,  and,  if  there  was  anything 
about  the  manner  in  which  the  words  were 
spoken  that  might  prejudice  the  defendant, 
he  should  have  shown  that  fact  by  affidavit 
on  his  motion  for  a  new  trial,  as,  In  the  ab- 
sence of  such  affirmative  showing,  Improper 
conduct  will  not  be  attributed  to  a  trial 
court. 

The  defendant,  after  his  motion  for  a  new 
trial  had  been  overruled,  flied  another  motion 
on  the  ground  of  newly  discovered  evidence, 
and  filed  in  support  thereof  three  affidavits, 
and  the  overruling  of  this  motion  Is  assigned 
as  error;  there  being  no  counter  showing  for 
the  territory.  It  is  true  that  this  court  has 
held  in  one  case  that  In  such  circumstances 
it  is  the  duty  of  the  trial  court  to  grant  a 
new  trial;  but  we  are  not  willing  to  say  that 
a  new  trial  should  be  granted  simply  because 
the  territory  filed  no  counter  affidavits. 
Where  a  trial  Judge  has  seen  the  witnesses, 


and  beard  them  testify,  and  is  acquainted 
with  the  standing  and  reputation  of  those 
making  the  affidavits,  an  appellate  coui't 
should  not  reverse  the  action  of  the  trial 
court,  unless,  with  at  least  equal  knowledge 
of  the  witnesses  and  affiants,  it  can  say  that 
the  trial  court  was  not  sustained  under  the 
showing. 

Under  the  evidence  the  Jury  was  Justified 
in  returning  a  verdict  of  guilty.  The  shoot- 
ing was  wholly  unjustifiable,  and  the  defend- 
ant's conduct  was  such  as  to  cast  susplciou 
upon  his  good  faith.  He  has  been  well  rep- 
resented both  in  this  court  and  In  the  trial 
coiu-t  by  able  counsel,  who  have  urged  every 
possible  error;  but  no  such  error  has  been 
shown  as  will  Justify  a  reversal. 

The  Judgment  of  the  lower  court  is  affirm- 
ed, and  ordered  carried  Into  execution  at  the 
cost  of  appellant.  All  of  the  Justices  con- 
curring, except  HAIXER,  J.,  who  presided 
at  the  trial  below,  not  sitting. 


HOLT  V.  MUUPIIY  et  al.* 
(Supreme  Court  of  Oklahoma.     Sept.  3,  1904.) 

PUBLIC    LANDS — HOMESTEAD   ENTBT — SUBSE- 

QL'ENT   APPLICATION— APPEAL— BE- 

VIEW— FRAUD. 

1.  A  hompstend  entry  valid  upon  its  face  con- 
stitutes such  an  appropriation  and  withdrawal 
of  the  land  as  to  Hpgregate  it  from  the  public  do- 
main, and,  SO  long  as  it  remains  a  subsisting 
entry,  precludes  it  from  subsequent  entry. 

2.  A  liomestead  application  to  enter  land  al- 
ready covered  by  a  subsisting  homestead  entry 
can  confer  no  rights  whatever  upon  the  appli- 
cant. 

3.  Where  an  application  to  enter  land  already 
covered  iiy  a  homestead  entry  is  received  by  the 
local  land  office  and  rejected,  and  an  appeal  is 
taken  from  such  action,  it  is  not  a  pending  ap- 
plication that  will  attach  on  the  cancellation  of 
the  previous  entry,  since  the  appeal  cannot  op- 
erate to  create,  as  a  matter  of  law,  any  right 
not  secured  by  the  application. 

4.  Where  fraud  is  relied  upon  as  a  basis  for 
equitable  relief,  and  the  trial  court,  after  hear- 
ing all  the  evidence,  finds  that  fraud  has  not 
been  proven,  this  court  will  not  disturb  surh 
finding,  unless  it  is  clearly  against  the  weight 
of  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; before  Justice  C.  F.  Irwin. 

Action  by  Amelia  M.  Holt  against  Samuel 
Murphy  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

A  brief  history  of  this  case  in  the  land  tri- 
bunal Is  as  follows:  On  April  23,  1889,  Ew- 
ers White  made  homestead  entry  No.  6  on 
the  southwest  quarter  of  section  twenty-sev- 
en, township  twelve  north,  range  three  west, 
at  the  United  States  Land  Office  at  Guthrie, 
Okl.  On  April  24,  1880,  Charley  J.  Blanch- 
ard  made  homestead  application  for  the  same 
tract  of  land.  On  May  1,  1889,  Vestal  8. 
Cook  made  application  for  the  same  tract  of 
land.  The  applications  of  Biancbard  and 
Cook  were  rejected  because  of  conflict  with 

*RebearlDg  denied  January  9,  1S06. 
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White's  entry.  On  April  27,  1889,  Blancbard 
filed  an  affldarlt  of  contest,  cbarginf;  that 
White  had  entered  the  territory  of  Oklahoma 
prior  to  12  o'clock  noon,  April  22,  1889,  In 
violation  of  the  act  of  Congress  approved 
March  2,  1889,  c.  412,  23  Stat.  1006,  and  the 
President's  proclamation  Issued  pursuant 
thereto.  On  May  1,  1889,  Cook  filed  an  affi- 
davit of  contest,  attacking  White's  entry,  al- 
leging that  he  was  disqualified  to  enter  said 
lands,  and  also  alleging  that  Blancbard  was 
disqualified  from  entering  said  lands,  for  the 
reason  that  be  bad  entered  upon  said  lands 
prior  to  12  o'clock  noon,  April  22,  1889,  In 
violation  of  the  federal  law.    On  July   16, 

1889,  the  cause  was  tried  before  the  local 
land  office,  and  the  register  and  receiver  of 
said  office  recommended  the  cancellation  of 
White's  entry,  and  dismissed  the  contests  of 
both  Blancbard  and  Cook.  All  parties  ap- 
pealed from  this  decision  to  the  Commission- 
er of  the  General  Land  Office,  and  on  March 
7,  1890.  the  decision  of  the  local  land  office 
was  affirmed.  Blancbard  v.  White,  13  Land 
Dec.  Dep.  Int.  66.  From  this  decision,  with- 
in the  time  required  by  the  rules  of  practice 
of  the  land  tribunal,  an  appeal  was  taken  to 
the  Secretary  of  the  Interior.    On  March  11, 

1890,  Levi  Holt,  through  an  agent,  made  ap- 
plication to  the  local  land  office  to  file  a 
soldier's  declaratory  statement  for  the  land, 
which  was  suspended  by  the  register  and  re- 
ceiver pending  final  action  on  the  case  of 
Blancbard  v.  White  on  appeal  from  the  Com- 
missioner of  the  General  Land  Office  to  the 
Secretary  of  the  Interior.  On  November  29, 
1890,  and  while  said  contests  were  pending 
before  the  Secretary  of  the  Interior,  White 
relinquished  his  homestead  entry,  and  the  de- 
fendant Samuel  Murphy  filed  his  homestead 
entry.  Holt  based  his  claim  in  the  land  tri- 
bunal solely  on  bis  application  filed  on  March 
11,  1890,  four  days  after  the  decision  of  the 
Commissioner  of  the  General  Land  Office 
holding  White's  entry  for  cancellation,  and 
before  appeal  was  taken  therefrom  to  the 
Secretary  of  the  Interior.  Murphy's  claim  is 
based  entirely  upon  bis  homestead  entry 
made  November  29,  1890,  on  the  filing  of 
White's  relinquishment.  It  further  appears 
that  on  June  3,  1889,  and  while  White's 
homestead  entry  was  still  Intact,  William  T. 
McMichael  entered  upon  said  tract  with  a 
view  of  establishing  residence  and  settlement 
thereon.  On  July  21,  1889,  McMichael  made 
application  at  the  local  land  office  to  enter 
said  tract  of  land,  which  application  was  re- 
jected by  the  local  office  for  being  in  conflict 
with  White's  homestead  entry.  On  August 
31,  1889,  McMichael  filed  a  contest  or  protest, 
alleging  that  he  bad  made  settlement  on  the 
land  iu  question  on  June  3,  1889;  that  he 
had  lived  there  with  his  family  until  August 
2,  1889,  when  he  was  ejected  therefrom  by 
the  military  authorities  at  the  Instance  of 
White;  and  he  claimed  that  bis  rights  were 
superior  to  those  of  White,  Blancbard,  and 
Cook,  all  of  whom  he  alleged  were  disquali- 


fied by  reason  cf  having  entered  the  territory 
during  the  prohibited  period.  On  February 
15,  1892,  a  hearing  was  had  before  the  local 
land  office  between  McMichael  and  Murphy, 
The  local  land  office  decided  the  case  in  fa- 
vor of  Murphy  and  against  McMichael,  and 
the  latter  appealed  to  the  Commissioner  of 
the  General  Land  Office.  On  January  18. 
1893,  the  Commissioner  of  the  General  Land 
Office  affirmed  the  decision  of  the  local  of- 
fice. From  this  decision  McMichael  appealed 
to  the  Secretary  of  the  Interior.  Ou  Febru- 
ary 25,  1893,  the  Secretary  of  the  Interior  af- 
firmed the  decision  of  the  General  Land  Of- 
fice, but  held  that  Murphy's  homestead  en- 
try was  subject  to  the  rights  of  Levi  Holt  by 
virtue  of  his  having  made  application  to  file 
his  soldier's  declaratory  statement  on  March 
11,  1890.  See  McMichael  v.  Murphy,  20 
Land  Dec.  Dep.  Int.  535.  See,  also,  Hudson 
V.  Orr,  24  Land  Dec.  Dep.  Int.  431.  Pending 
the  contest  proceedings,  Levi  Holt  died,  and 
the  subsequent  proceedings  were  had  in  the 
name  of  his  heirs.  The  contest  proceedings 
were  finally  closed  In  the  land  tribunal  on 
April  29,  1897.  On  June  14,  1897,  C.  W. 
.Ransom,  who  it  appears  was  attorney  of 
record  of  Levi  Holt  and  his  heirs,  filed  a 
written  waiver  of  the  right  of  the  heirs  to 
perfect  their  rights  and  make  homestead  en- 
try upon  said  tract  of  land.  Thereafter  Mur- 
phy made  final  proof,  and  a  patent  was  Is- 
sued to  him  on  January  19,  1898.  On  the 
16th  day  of  September,  1901,  Amelia  M.  Holt, 
plaintiff  in  error,  commenced  her  action  in 
the  district  court  of  Oklahoma  county  against 
Samuel  Murphy  and  A.  H.  Classen,  defend- 
ants in  error,  to  declare  a  resulting  trust,  and 
that  the  defendants  be  decreed  to  bold  the 
legal  title  In  trust  for  the  use  and  benefit  of 
the  plaintiff.  To  the  plaintiff's  petition  the 
defendants  interposed  a  demurrer  on  the 
ground  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled,  and  exception 
reserved  by  the  defendants.  Thereafter  each 
of  the  defendants  filed  a  separate  answer 
consisting  of  a  general  denial,  and  the  de- 
fendant Classen  further  alleged  that  he  was 
an  Innocent  purchaser  for  value  of  the  land 
In  controversy,  and  that  he  had  no  notice  or 
knowledge  of  any  claims  or  equities  of  the 
plaintiff.  The  case  went  to  trial  on  its  mer- 
its, to  the  court  without  the  Intervention  of 
a  jury,  and  the  court  found  the  issues  In  fa- 
vor of  the  defendants  and  against  the  plain- 
tiff, and  rendered  Judgment  In  accordance 
therewith.  A  motion  for  a  new  trial  was 
duly  filed,  was  considered  and  overruled  by 
the  court,  an  exception  reserved  by  the  plain- 
tiff, and  the  cause  is  brought  here  by  the 
plaintiff  for  review. 

J.  S.  Jenkins,  for  plaintiff  in  error.  J.  H. 
Everest,  for  defendants  iu  error. 

HAINER,  J.  (after  stating  the  facts).  The 
right  of  the  plaintiff  in  error  to  enter  the 
land  in  controversy  is  based  upon  the  ap- 
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pUcatiou  of  LeTl  Holt,  filed  March  11,  1800, 
four  days  after  tlie  decision  of  the  Commis- 
sioner of  the  General  Land  OfBce  holding 
White's  entry  for  cancellation,  and  before 
appeal  waa  tak«i  therefrom.  However, 
White  appealed  from  the  decision  of  the 
Commisaioner  of  the  General  Land  Office 
to  the  Secretary  of  the  Interior  within  the 
time  required  by  the  rules  of  practice,  and 
hence  Iiis  homestead  entr}'  was  not  canceled 
pending  such  appeal,  aud  therefore  his  en- 
try remained  intact  upon  the  records  of  the 
land  office  until  he  voluntarily  relinquished 
on  November  29,  1890,  more  than  six  months 
after  Holt  had-  made  application  to  the 
local  land  office  to  file  his  declaratory  state- 
ment. In  the  case  of  McMlchael  v.  Murphy. 
20  Land  Dec.  Dep.  Int.  535,  the  Secretary 
of  the  Interior  held  that  the  application  of 
Holt  to  enter  the  land,  made  after  the  date 
of  the  decision  of  the  Commissioner  of  the 
General  Land  Office,  and  within  the  time 
allowed  for  appeal,  should  be  received,  but 
not  placed  of  record  until  after  the  time  for 
appeal  had  expired,  and  the  rights  of  the 
entryman  on  such  appeal  determined  by  the 
department.  In  other  words,  that  such  ap- 
plication should  be  received  subject  to  the 
rights  of  the  entryman  on  the  appeal.  And 
in  enunciating  this  doctrine,  the  secretary 
followed  the  former  rulings  of  the  depart- 
ment in  the  cases  of  John  H.  Reed,  6  I^and 
Dec.  Dep.  Int.  563,  and  Henry  Ganger,  10 
Land  Dec.  Dep.  Int  221.  In  the  case  of 
Cowles  V.  Huff,  24  Land  Dec.  Dep.  Int.  81, 
decided  January  30,  1897,  the  Secretary  of 
the  Interior  decided  that:  "An  application  to 
enter  should  not  be  received  during  the 
time  allowed  for  appeal  from  a  Judgment 
canceling  a  prior  entry  of  the  land  applied 
for,  nor  the  land  so  Involved  held  subject 
to  entry,  or  application  to  enter,  until  the 
rights  of  tlie  entryman  have  been  finally  de- 
termined." And  in  this  case  the  doctrine 
announced  In  the  case  of  Henry  Gauger.  10 
I.jind  Dec.  Dep.  Int.  221,  and  other  cases  fol- 
lowing It,  was  expressly  overruled.  In 
Cowles  V.  Huff,  supra,  the  Secretary  uses 
the  following  language:  "In  the  case  at  bar 
Huff  made  bis  application  to  enter  while 
Moore's  entry  was  still  In  existence,  and  con- 
tinued to  exist  for  over  a  year  and  a  half 
thereafter.  His  application  was  rejected, 
and  he  appealed.  The  question  is  whether 
he  acquired  any  rights  under  his  applica- 
tion under  the  law  or  rulings  of  the  depart- 
ment. This  question  can  best  be  determin- 
ed by  reference  to  the  rulings  of  the  depart- 
ment and  courts.  The  department  has  re- 
peatedly held  that  an  entry  segregates  the 
land  covered  thereby,  and,  so  long  as  such 
entry  exists,  it  precludes  any  other  disposi- 
tion of  the  land.  Whitney  v.  Maxwell,  2 
Land  Dec.  Dep.  Int.  98;  Schrotberger  v. 
Arnold.  6  Land  Dec.  Dep.  Int.  425;  Allen 
V.  Curtis,  7  Land  Dec.  Dep.  Int.  444;  James 
A.  Forward.  8  Land  Dec.  Dep.  Int.  528;  Rus- 
sell T.  Gerold,  10  Land  Dec.  Dep«  Int  18; 


Swims  V.  Ward,  13  I^and  Dec.  Dep.  Int  686; 
Hanscom  v.  Slues,  15  Land.  Dec.  Dep.  Int 
27;  Faulkner  v.  Miller,  16  Land  Dec.  Dep. 
Int  130.  The  courts  have  held  the  same 
view.  Wltherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  Ed.  339;  Hastings  &  Dakota  B.  R.  Co. 
V.  Whitney,  132  V.  S.  337,  10  Sup.  Ct  112, 
33  L.  Ed.  363;  Sturr  v.  Beck,  133  U.  S.  541, 
548,  10  Sup.  Ct  350,  33  L.  Ed.  761.  If  the 
land  covered  by  a  subsisting  entry  is  not 
subject  to  disposition,  it  follows  that  an  ap- 
plication to  enter  such  land  confers  no  rights 
whatever  upon  the  applicant  If  such  ap- 
plication shall  be  rejected,  and  an  appeal  be 
taken  from  such  action,  it  is  not  a  pending 
application  that  will  attach  ou  the  cancella- 
tion of  the  previous  entry,  for  the  appeal 
cannot  operate  to  create  any  right  not  se- 
cured by  the  application  itself.  See  Patrick 
Kelley,  11  Land  Dec.  Dep.  Int  326;  Goodale 
V.  Olney  (on  review),  13  Land  Dec.  Dep.  Int. 
498;  Maggie  Laird,  Id.  502;  Holmes  y. 
Hockett,  14  Land  Dec.  Dep.  Int  127;  Swan- 
son  V.  Simmons,  16  Land  Dec.  Dep.  Int.  44; 
Mills  T.  Daly,  17  Land  Dec.  Dep.  Int  345; 
Cooke  V.  Villa  (on  review),  19  Land  Dec. 
Dep.  Int  442;  Walker  v.  Snider  (on  review). 
Id.  467;  Gallagher  v.  Jackson,  20  Land  Dec. 
Dep.  Int  389;  McMlchael  v.  Murphy  et  al. 
(on  review),  Id.  535;  McCreary  v.  Wert,  21 
Laud  Dec.  Dep.  Int.  145.  In  view  of  these 
authorities  it  is  held  that  Huff  did  not  ac- 
quire any  rights  either  by  his  application 
to  enter  or  by  his  appeal."  In  McMlchael 
et  al.  V.  Murphy,  12  Okl.  155,  70  Pac.  189, 
this  court  said:  "A  homestead  entry,  valid 
upon  its  face,  constitutes  such  an  appropria- 
tion and  withdrawal  of  the  land  as  to  segre- 
gate it  from  the  public  domain,  and  pre- 
cludes it  from  subsequent  homestead  entry 
or  settlement  until  the  original  entry  is 
canceled  or  declared  forfeited,  in  which  case 
the  land  reverts  to  the  government  as  a  part 
of  the  public  domain,  and  becomes  again 
subject  to  entry  under  the  land  laws  of  the 
United  States."  And  the  same  rule  was  fol- 
lowed In  Hodges  v.  Colcord  et  al.,  12  Okl. 
313.  70  Pac.  383.  And  this  doctrine  was  also 
upheld  by  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States  affirming 
the  decision  In  the  case  of  Hodges  v.  Col- 
cord, 193  U.  S.  192,  24  Sup.  Ct  433,  48  L. 
Ed.  677.  Applying  these  decisions  to  the 
case  at  bar,  it  follows  that,  since  Holt  made 
his  application  to  enter  said  tract  of  land 
while  White's  homestead  entry  was  intact, 
aud  remained  so  for  more  than  six  months 
thereafter,  Holt  or  his  heirs  could  acquire 
no  rights  whatever  by  virtue  of  his  applica- 
tion. 

But  it  Is  contended  by  the  plaintiff  In  er- 
ror that  the  defendants  Murphy  and  Classen 
had  entered  Into  a  fraudulent  conspiracy 
with  C.  W.  Ransom  to  deprive  the  heirs  of 
Holt  of  the  right  of  perfecting  the  applica- 
tion which  had  been  made  by  the  agent  of 
Levi  Holt  on  March  11,  1890.  While  we  do 
not  deem  this  contention  necessary  to  the 
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determination  of  the  catise,  It  is  sufficient 
to  say  that  the  district  court  heard  the  evi- 
dence offered  on  behalf  of  the  plaintiff  and 
the  defendants,  and  found  for  the  defend- 
ants. It  is  the  settled  rule  of  this  court 
that,  where  a  controverted  question  of  fact 
is  submitted  to  the  court,  and  the  court, 
after  hearing  the  evidence,  malces  a  fiuding 
thereon,  and  the  evidence  reasonably  sus- 
tains such  finding,  it  will  not  be  disturbed 
by  this  court.  In  Ellison  v.  Beannabla,  4 
Okl.  347,  46  Pac.  477,  In  passing  upon  this 
question,  the  court  said:  "Under  the  Code  of 
Civil  Procedure  the  court  now  hears  oral 
testimony  in  chancery  cases,  and.  like  a  Jury, 
considers  the  witnesses,  observes  their  In- 
telligence and  capacity,  their  fairness  or  bias, 
their  manner  and  characteristics,  and  has 
thus  opportunities  for  judging  of  the  value 
of  the  testimony,  such  as  this  court  cannot 
have.  The  rule  is  therefore  here  adopted,  as 
in  other  states  which  have  the  same  prac- 
tice act,  that  a  finding  of  fact  by  the  court 
Is  equivalent  to  a  verdict  by  a  Jury;  and,  if 
there  is  testimony  to  support  the  material 
allegations  of  the  petition,  this  court  cannot 
disturb  the  finding  and  Judgment,  even 
though  the  finding  of  fact  by  the  trial  court 
might  be  contrary  to  the  Judgment  of  the 
appellate  court.  Beaublen  et  al.  v.  Hind- 
man,  37  Kan.  227,  15  Pac.  184;  Mulhall  v. 
ilulhall,  3  Okl.  252,  41  Pac.  577;  Ruth  v. 
Ford,  9  Kan.  17;  Beal  v.  Codding,  32  Kan. 
107,  4  Pac.  180;  K.  P.  Railway  Co.  v.  Kun- 
kel,  17  Kan.  145;  Walker  v.  Eagle  Mfg.  Co., 
8  Kan.  307;  Perea  v.  Barela  (X.  M.)  27  Pac. 
507."  In  McKennon,  Adm'r,  v.  Pentecost,  8 
Okl.  117,  56  Pac.  938,  the  court  said:  "Where 
an  issue  of  fact  is  tried  by  a  court  without 
a  jury,  and  a  general  finding  is  made  upon 
such  issue  by  the  court  upon  oral  testimony, 
such  finding  is  a  finding  of  every  special 
thing  necessary  to  be  found  to  sustain  the 
general  finding,  and,  if  there  be  any  evi- 
dence to  sustain  such  finding,  is  conclusive 
upon  tills  court  upon  all  disputed  and  doubt- 
ful questions  of  fact"  See,  also,  Crnggs  et 
al.  V.  Earls,  8  Okl.  4C2,  58  Pac.  637.  In 
Ovcrstreet  &  Rock  Island  Implement  Co. 
V.  Citizens'  Bank,  12  Okl.  3S3,  72  Pac.  379, 
the  court  said:  "Where  fraud  is  relied  upon 
as  the  basis  for  equitable  relief,  and  the 
trial  court,  after  hearing  the  evidence,  finds 
that  fraud  has  not  been  established,  the 
appellate  court  will  not  disturb  such  finding, 
unless  it  is  clearly  against  the  weight  of 
evidence."  In  our  opinion,  the  district  court 
was  warranted  in  finding  that  the  allega- 
tions of  fraud  in  the  petition  were  not  sus- 
tained by  the  evidence.  We  therefore  hold 
that: 

1.  A  homestead  entry,  valid  upon  Its  face, 
constitutes  such  an  appropriation  and  with- 
drawal of  the  land  as  to  segregate  it  from 
the  public  domain  and  so  long  as  it  remains 
a  subsisting  entry,  precludes  it  from  subse- 
quent entry. 

2.  A  homestead  application  to  enter  land 


already  covered  by  a  subsisting  homestead 
entry  can  confer  no  rights  whatever  upon 
the  applicant. 

3.  Where  an  application  to  enter  land  al- 
ready covered  by  a  homestead  entry  Is  re- 
ceived by  the  local  land  office  and  rejected, 
and  an  appeal  Is  taken  from  such  an  action. 
It  is  not  a  pending  application  that  will  at- 
tach on  the  cancellation  of  the  previous  en- 
try, since  the  appeal  cannot  operate  to  cre- 
ate, as  a  matter  of  law,  any  right  not  secured 
by  the  application.    And 

4.  Where  fraud  is  relied  upon  as  a  basis 
for  equitable  relief,  and  the  trial  court,  after 
hearing  all  the  evidence,  finds  that  fraud 
has  not  been  proven,  this  court  will  not  dis- 
turb such  finding,  unless  it  Is  clearly  against 
the  weight  of  the  evidence. 

It  follows  that  the  plaintiff  failed  to  al- 
lege or  prove  a  cause  of  action,  and  the 
Judgment  of  the  district  court  is  therefore 
affirmed.  All  the  Justices  concurring,  ex- 
cept IRWIX,  J.,  who  tried  the  case  in  the 
court  below,  not  sitting,  and  BURWELL^ 
J.,  who  took  no  part  in  this  decision. 


BAILLARGE  v.  CLARK.     (L.  A.  1,322.)* 
(Supreme  Court  of  California.     Dec.  24.  1904.) 

DEEDS— WANT    OF    DELIVERY— INSOCEST    PUB- 
CHA8EB— ESTOPPEI,. 

1.  One  who  executes  a  voluntary  deed  to  her 
husband,  which  she  does  not  deliver,  but  he 
Ktoala  from  her  possession,  is  estopped  to  assert 
title  ngainst  an  innocent  purchaser  from  him, 
she  being  informed  of  the  abstraction  and  con- 
veyance within  10  days  thereof,  and  giving  do 
notice  to  the  purchaser,  thonf(h  it  had  commen- 
ced improvements,  which  continued  to  be  made 
for  six  months  thereafter,  and  aggregated  $50U. 

In  Bank.  Apjwal  from  Superior  Court, 
Los  Angeles  County ;   D.  K.  Trask,  Judge. 

Action  by  Malvina  Balllarge  against  K.  P. 
Clark.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Adcock  &  Reymert,  for  appellant  John 
D.  Pope,  for  respondent 

VAN  DYKE,  J.  This  Is  an  appeal  from  a 
judgment,  entered  in  favor  of  the  dcfcudaut 
upon  the  Judgment  roll.  The  action  is  to 
quiet  title  to  a  strip  of  land  described  as 
lots  Nos.  53  and  50,  in  block  Q,  of  the 
Santa  Monica  Commercial  Company  tract 
in  the  town  of  Santa  Monica. 

The  court  below  found  that  the  plaintiff 
and  Maurice  Baillarge  were  husband  and 
wife  at  the  time  the  said  commercial  com- 
pany conveyed  the  premises  in  dispute  to  the 
plaintiff  as  her  separate  estate,  in  1893.  On 
August  7,  1897,  the  plaintiff  and  her  husband 
went  before  a  notary  public  in  Sauta  Monica 
to  draw  their  wills,  when,  upon  representa- 
tions of  the  notary  In  reference  to  the  ex- 
pense of  probating  a  will,  they  concluded  to 
have  mutual  deeds  executed,  one  to  the 
other,   of  the  tract   of  land,    including  the 

•Robearing  denied  January  23,  190S. 
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premlBes  In  controversy.  Thereupon  deeds, 
in  the  form  of  grant,  bargain,  and  sale  for 
a  nominal  consideration,  were  prepared  and 
executed,  the  one  to  the  other.  After  said 
deeds  were  signed  and  acknowledged,  the  one 
in  which  the  plaintiff  was  grantee  was  hand- 
ed to  her  by  the  notary,  and  she  thereupon 
gave  the  notary  the  deed,  and  directed  him 
to  place  the  same  on  record,  and  the  deed 
executed  by  plaintiff  to  her  husband,  after 
being  acknowledged,  was  by  the  notary  there- 
upon immediately  handed  back  to  the  plain- 
tiff. Two  days  thereafter,  on  August  9th, 
plaintiff  departed  from  IJos  Angeles  county, 
and  went  to  the  Dominion  of  Canada.  Prior 
to  her  departure  she  had  packed  two  trunks. 
In  one  of  which  she  had  placed  the  deed  from 
herself  to  her  said  husband,  together  with 
articles  of  wearing  apparel,  and  gave  said 
trunks  to  her  husband  to  be  checked  as  bag- 
gage: but  on  account  of  excess  in  weight 
he  cbe<^ed  only  one  of  said  trunks,  leaving 
the  one  in  which  said  deed  had  been  placed. 
And,  during  the  time  that  the  plaintiff  was 
on  a  visit  to  Canada,  Maurice  BaiUarge, 
without  her  knowledge  or  consent,  took  the 
deed  of  plaintiff  to  him  from  the  trunk,  and, 
claiming  to  be  the  owner  of  the  property 
therein  described,  on  September  9,  1898,  for 
a  valuable  consideration,  conveyed  the  prop- 
erty mentioned  In  the  complaint  to  one  W. 
F.  Nordholt.  That  thereupon  said  Nordholt 
filed  said  deed  so  executed  to  himself,  and 
also  the  deed  from  the  plaintiff  to  bis  gran- 
tor, Maurice  Balllarge  (which  had  not  prior 
thereto  been  recorded),  for  record  in  the 
county  of  Ijos  Angeles.  That  said  Nordholt 
did  not  search  the  records,  or  cause  the  rec- 
ords of  said  county  to  be  searched,  and  made 
the  purchase  solely  upon  the  representation 
of  said  Maurice  Balllarge  that  he  was  the 
owner  of  said  property.  Thereafter,  on  Oc- 
tober 26,  1898,  Nordholt  sold  and  conveyed 
the  premises  in  question  by  grant,  bargain, 
and  sale  deed  to  A.  T.  Smith  tor  the  con- 
sideration of  $600,  $50  paid  In  cash,  and  a 
promissory  note  given  for  $530,  payable  in 
six  months  after  date.  Said  deed  was  re- 
corded November  2,  1898,  in  the  records  of 
lioa  Angeles  county.  On  December  2,  1898, 
said  Smith  ccmveyed  said  premises  to  B.  P. 
Clark,  the  defendant,  by  grant,  bargain,  and 
sale  deed,  the  grantee  therein  paying  Smith 
$50  cash,  and  agreeing  to  pay  the  note  of 
Smith  to  Nordholt,  which  he  subsequently 
did.  That  said  deed  was  thereupon  recorded 
Decentber  5,  1898,  in  the  records  of  I^os 
Angeles  county.  The  purchase  of  the  prem- 
ises in  question  was  mode  by  Smith  and 
Clark,  and  the  conveyance  was  taken  by 
them  for  the  benefit  of  the  Los  Angeles  Pa- 
cific Railroad  Ccmipany,  of  which  company 
the  defendant  Clark  is  the  principal  manager 
and  director,  and  said  company,  immediately 
upon  the  execution  of  the  deed  to  Smith, 
entered  into  possession  of  the  said  premises, 
laid  Its  track  across  the  same,  and  after- 
wards, and  for  six  months,  continued  to 


make  improvements  upon  said  premises  in 
such  manner  as  to  use  them  for  a  place  for 
reprii'ng  and  cleaning  cars.  The  said  im- 
provements were  made  at  different  times 
during  the  six  months  after  taking  posses- 
sion of  said  premises,  and  aggregated  in 
amount  $500.  Plaintiff  paid  the  taxes  upon 
the  premises  in  dispute  that  were  due  and 
payable  prior  to  the  first  Monday  in  March, 
1899,  and  defendant  paid  the  taxes  on  behalf 
of  the  Lios  Angeles  Pacific  Railroad  Company 
thereafter.  "Plaintiff  returned  from  her  vis- 
it to  Canada  on  the  6th  day  of  November, 
1898,  and  was  informed  on  that  day  that 
Maurice  Balllarge,  her  husband,  had  ab- 
stracted the  deed  from  her  to  him  from  her 
said  trunk,  and  had  conveyed  the  premises 
to  Nordholt,  and  that  Nordholt  had  trans- 
ferred the  said  premises  to  Smith,  for  the 
Ix>s  Angeles  Pacific  Railroad  Company,  and 
that  the  railroad  company  had  entered  into 
the  possession  thereof  and  laid  its  tracks 
thereon,  and  that  the  said  railroad  c<xnpany 
was  using  the  same  as  its  property;  and 
that  no  notice  (except  such  notice,  if  any, 
as  the  above  facts  Impart)  was  given  by 
plaintiff  to  defendant,  or  by  defendant  to 
plaintiff,  or  the  Lios  Angeles  Pacific  Railroad 
Company,  or  to  any  one  for  them,  or  either 
or  any  of  them,  of  their  claim  or  rights 
in  and  to  the  property  in  dispute  (except 
such  knowledge  and  notice,  if  any,  as  is  giv- 
en and  imparted  by  the  facts  aforesaid),  un- 
til the  commencement  of  this  action.  Nei- 
ther W.  P.  Nordholt  nor  A.  I.  Smith,  nor  de- 
fendant, B.  P.  Clark,  nor  the  Los  Angeles 
Pacific  Railroad  Company,  had  any  knowl- 
edge or  notice  until  the  commencement  of 
this  action  (unless  the  facta  In  the  previous 
findings  stated  impart  notice)  that  plaintiff 
was  the  owner  or  claimed  to  own,  or  had 
any  Interest  in,  the  premises  In  dispute." 
From  these  facta  so  found,  the  court  ren- 
dered Judgment  In  favor  of  the  defendant. 
The  contention  on  the  part  of  the  appellant 
is  that  the  deed  from  the  plaintiff  to  her 
husband,  Maurice  Balllarge,  was  never  de- 
livered, and  therefMre  never  became  oper- 
ative as  a  conveyance.  The  respondent,  on 
the  other  hand,  replies  that,  admitting  the 
deed  was  never  delivered  so  as  to  take  effect 
between  the  parties  thereto,  from  the  facts 
found  by  the  court  the  plaintiff  is  estopped, 
and  the  judgment  In  favor  of  the  defendant 
should  be  afllrmed,  and  In  this  we  think  the 
respondent  Is  correct.  It  Is  found  that  Nord- 
holt received  the  deed  from  the  appellaot's 
husband  to  the  premises  in  dispute  Septem- 
ber 9,  1898,  and  conveyed  the  premises  to 
Smith  October  26,  1898,  and  that  10  days 
thereafter  appellant  returned  from  Canada, 
and  was  then  informed  that  the  deed  had 
been  taken  from  her  trunk,  and  that  her 
husband  had  made  the  conveyance  In  ques- 
tion, and  that  nearly  a  month  thereafter 
Smith  conveyed  to  the  defendant  Clark,  for 
the  benefit  of  the  railroad  company,  as  stat- 
ed, which  company  had  entered  into  posses- 
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don  and  commenced  making  improTements 
thereon,  which  coutinued  bIx  months  there- 
after, and  aggregated  $500;  tliat  the  plain- 
tiff gave  no  notice  whatever,  or  made  any 
indication,  of  her  claim  to  the  property  until 
the  commencement  of  the  action,  nearly 
three  years  after  her  return  from  Canada, 
and  after  being  informed  of  the  whole  trans- 
action. If  the  plaintiff  did  not  approve  of 
the  transaction  on  the  part  of  her  husband, 
it  was  her  duty,  when  informed  of  the  same, 
to  promptly  repudiate  what  had  been  done 
by  her  husband  in  the  premises.  Instead, 
however,  it  appears  that  no  notice  whatev- 
er was  given,  or  steps  taken,  to  Inform  the 
defendant  that  she  disapproved  of  the  trans- 
action, until  the  commencement  of  the  ac- 
tion, nearly  three  years  after  becoming  ac- 
quainted with  all  the  facts.  It  is  laid  down 
as  one  of  the  maxims  of  the  law  that  "be 
who  can  and  does  not  forbid  that  which  is 
done  on  his  behalf  is  deemed  to  have  bidden 
it"  Civ.  Code,  i  3519.  In  Quick  v.  MiUi- 
gan,  108  Ind.  419,  58  Am.  Rep.  49,  9  N.  E. 
392,  the  appellant,  in  conjunction  with  her 
husband,  signed  and  acknowledged  a  convey- 
ance of  her  interest  In  the  land  in  question 
to  one  Etchison,  and  sent  such  conveyance 
to  her  sister,  with  instructions  to  deliver 
it  only  upon  the  condition  that  he  pay  the 
amount  of  the  purchase  money  in  question. 
In  violation  of  these  instructions,  however, 
the  sister  delivered  the  deed  to  the  grantee 
named  in  it,  without  the  payment  of  the  pur- 
chase money.  In  that  case  it  was  contended, 
on  behalf  of  the  plaintiff,  that  the  deed, 
having  been  delivered  in  violation  of  the 
condition  imposed  by  the  said  plaintiff,  did 
not  become  effective.  The  court,  after  ad- 
mitting to  the  full  extent  the  abstract  propo- 
sition as  stated  to  be  correct — that  a  deed 
delivered  in  escrow  is  not  effective  if  placed 
in  the  hands  of  the  grantee  in  violation  of  a 
condition  upon  which  the  person  who  holds 
in  escrow  is  authorized  to  deliver  it — how- 
ever, decided  the  case  against  the  appellant 
and  in  favor  of  the  defendant,  the  purchaser 
from  Etchison,  on  the  ground  of  estoppel,  to 
wit,  that,  where  one  of  two  innocent  per- 
sons must  suffer,  he  through  whose  agency 
the  loss  occurred  must  sustain  it  (citing  a 
number  of  authorities  to  that  effect). 

In  Beardsley  v.  Clem,  137  Cal.  328,  70  Pac. 
175,  the  plaintiffs  owned  a  tract  of  land  near 
Redlands  and  the  defendants  owned  a  tract 
near  Downey,  and  exchanged  deeds  for  the 
same  on  December  1,  18.98,  in  pursuan>.j  of 
a  verbal  agreement  previously  entered  into. 
On  the  night  of  November  30,  1898,  a  house 
which  stood  on  defendants'  land  was  de- 
stroyed by  Are,  but  it  was  found  that  at  the 
time  the  deeds  were  exchanged  the  parties 
believed  that  the  dwelling  was  on  the  land: 
that  the  existence  of  the  dwelling  house  was 
an  inducement  to  the  plaintiffs  and  a  part 
of  the  consideration  moving  to  them  in  the 
transaction,  and  that,  had  plaintiffs  known 
of  the  destruction  of  the  house,  they  would 


not  have  made  the  exchange.  On  December 
19th  plaintiffs  served  notice  of  a  rescission 
and  demanded  a  reconveyance,  but  prior  to 
that  time,  and  after  the  exchange  of  the 
deeds,  defendants  had  placed  permanent  im- 
provements on  the  land  taken  by  them  of  the 
value  of  $359,  and  expended  $18  for  cultivat- 
ing and  irrigating  said  lands,  and  $40  paid 
to  the  plaintiffs'  intestate,  and  one  of  the 
parties  who  made  the  exchange,  for  fertil- 
izing material  left  on  the  premises  conveyed 
to  the  defendants.  The  court  below  held  that, 
although  the  plaintiffs  had  the  right  to  re- 
scind in  view  of  the  mutual  mistake,  they 
were  yet  estopped  by  subsequent  conduct; 
that  the  acts  and  conduct  of  plaintiffs'  In- 
testate indicated  that  he  did  not  intoid  to 
rescind,  and  rather  encouraged  the  defend- 
ants in  the  work  performed  and  expenditures 
made,  adding:  "These  things  created  an 
equitable  estoppel,  because  it  is  unconscion- 
able for  a  party  to  permit  another  to  so  im- 
prove property  obtained  in  such  a  bargain. 
and  then  claim  the  property  and  improve- 
ments, even  were  he  to  pay  the  costs  of  the 
Improvements;"  and  this  court,  after  citing 
a  number  of  authorities  bearing  upon  the 
question  of  estoppel,  affirmed  the  Judgment. 

In  Alexander  v.  Welcker,  141  Cal.  302,  74 
Pac.  845,  the  note  and  mortgage  sued  on 
were  executed  by  the  defendant  (appellant) 
and  her  husband  in  his  lifetime — W.  T. 
Welcker — ^the  title  to  the  mortgaged  prem- 
ises being  in  the  ai^ellant  alone.  The  court 
finds  that,  after  executing  the  mortgage  with 
her  husband,  she  exacted  a  promise  from 
him  as  to  the  delivery  of  the  note  and  mort- 
gage at  the  time  she  Intrusted  the  same  to 
him,  but  that  he  never  at  any  time  informed 
the  mortgagees  (under  whom  plaintiff  claim- 
ed) of  the  promise  be  had  made  to  defend- 
ant, and  they  bad  no  notice  or  knowledge 
thereof.  It  was  contended  In  that  case  by 
the  appellant,  as  here,  that  there  was  no 
legal  delivery  of  the  mortgage  to  the  mort- 
gagees. This  court,  however,  in  the  opinion 
affirming  the  Judgment,  says:  "Under  the 
circumstances,  the  appellant  is  clearly  estop- 
ped from  denying  the  delivery  of  the  mort- 
gage." 

The  reasons  for  the  application  of  the  old 
rule  of  equitable  estoppel  are  equally  as  co- 
gent in  the  case  at  bar. 

Judgment  affirmed. 

We  concur:  BEATTY,  0.  J.;  liORIGAN, 
J.;  HENSHAW,  J.;  SHAW,  J.;  ANGBL- 
LOTTI,  J. 

MS  Cal.  «01 
WILLET  V.  BENEDICT  CO.  (S.  P.  2,944.) 
(Supieme  Court  of  California.     Dec.  27,  1904.) 

CORPOBATTONS — FOBEION  CORPORATIONS — SERV- 
ICE OF  PROCESS— sheriff's  RETURN— UOTIO-NS 
TO    QUASH— RECORD— APPEAL-^-RANSCBIPT. 

1.  Under  St.  3899,  p.  Ill,  c.  94,  {  1,  requiring 
foreign  corporations  to  designate  an  a^ent  for 
the  service  of  process,  and  to  file  aucb  designa- 
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tlon  with  the  Secretary  of  State,  in  which  case 
process  may  be  served  on  the  agent,  or,  if  no 
person  is  designated,  on  the  Secretary  of  State, 
a  return  reciting  service  on  the  Secretary  of 
State,  but  failing  to  state  that  there  was  no 
designation  of  an  agent  on  file,  is  insufficient  to 
confer  jurisdiction  over  the  corporation,  and 
cannot  be  aided  asd  rendered  sufficient  by  a 
certificate  of  the  Secretary  of  State,  attached  to 
the  summons  as  returned,  showing  that  the  cor- 
poration had  not  made  the  required  designation. 

2.  Under  Ckxle  Civ.  Proc.  S  670,  providing 
that  In  case  of  judgment  by  default  the  judg- 
ment roll  consists  of  the  summons,  with  affidavit 
of  proof  of  service,  the  complaint,  with  memo- 
randum indorsed  thereon  of  defendant's  default, 
and  a  copy  of  the  judgment,  a  certificate  of  the 
Secretary  of  State,  attached  to  a  summons  serv- 
ed on  him  for  a  foreign  corporation,  under  St 
ISdO,  p.  Ill,  c.  94,  $  1,  providing  for  such  serv- 
ice in  case  no  i)erson  is  designated  by  the  for- 
eign corporation  as  an  agent  for  the  service  of 
process,  is  not  a  part  of  the  record,  and  cannot 
be  looked  to,  on  a  motion  made  on  the  record  to 
<]uash  the  service  and  return,  to  supply  an  omis- 
sion of  the  return  to  recite  that  the  corporation 
had  not  designated  an  agent  for  the  service  of 
process. 

3.  Where  affidavits  offered  on  the  hearing  of 
a  motion  did  not  appear  either  in  full  or  in 
substance  in  the  transcript,  the  refusal  of  the 
court  to  admit  them  in  evidence  cannot  be  con- 
sidered on  appeal. 

Department  2.  Appeal  from  Superior 
C!ourt,  City  and  County  of  San  Francisco; 
Thos.  F.  Graham,  Judge. 

Action  by  Cbarles  6.  Willey  against  the 
Benedict  Company,  a  corporation.  From  an 
order  vacating  a  service  of  summons  and 
setting  aside  a  default  judgment,  plaintiff 
appeals.    Affirmed. 

Franklin  P.  Bull,  for  appellant.  Rlgby  & 
Rlgby  and  Wal.  J.  Tuska,  for  respondent 

LOBIGAN,  J.  The  plaintiff,  as  assignee  of 
one  Lea  Bleakmore,  on  December  22,  1900, 
brought  an  action  in  the  superior  court  of 
San  Francisco  against  the  defendant,  a  for- 
eign corporation,  to  recover  the  value  of  per- 
sonal services  alleged  to  have  been  rendered 
it  by  Bleakmore,  and  had  certain  property 
of  the  defendant  attached.  Summons  was 
issued,  directed  generally  to  "The  Benedict 
Company  (a  corporation),"  and  delivered  to 
the  sheriff  of  Sacramento  county,  who  in  due 
time  returned  that  be  had  served  It  upon  the 
defendant,  "a  foreign  corporation  doing  busi- 
ness in  the  state  of  California,  defendant 
therein  named,  by  handing  to  and  leaving 
with  C.  F.  Curry,  Secretary  of  State  of  the 
state  of  California,  a  copy  of  said  summons," 
having  attached  thereto  a  copy  of  the  com- 
plaint On  March  14,  1901,  the  default  of 
the  defendant  having  been  theretofore  en- 
tered, on  motion,  judgment  was  rendered  in 
favor  of  plaintiff  against  the  defendant  for 
|i3,488.T5,  the  amount  claimed.  On  April  19th 
following,  the  defendant  appearing  specially 
for  that  purpose,  and  upon  due  notice  given, 
moved  the  court  to  vacate  the  service  of  the 
summons  and  complaint,  and  to  set  aside  the 
default  and  the  judgment  entered,  on  several 
grounds,  one  of  which  was  that  the  court 
had  acquired  no  Jurisdiction  of  the  person  of 


defendant,  as  there  bad  been  no  legal  or 
valid  service  on  it  of  the  summons  and  com- 
plaint. This  motion  was  based,  and  its  bear- 
ing had,  solely  upon  the  record  in  the  case; 
and,  the  court  baying  thereafter  granted  the 
order  as  prayed  for,  plaintiff  appeals. 

While,  as  stated,  several  grounds  were 
urged  in  the  lower  court  In  support  of  the 
motion  to  quash  the  service  of  the  summons 
and  vacate  the  judgment,  and  they  are  all 
equally  insisted  on  here  to  sustain  the  order, 
we  think  the  matter  may  be  disposed  of  up- 
on a  consideration  of  the  question,  solely, 
whether  the  return  of  the  sheriff,  under 
which  jurisdiction  of  the  defendant  was  as- 
samed,  was  sufficient  in  law  to  give  the  su- 
perior court  Jurisdiction  of  defendant  If 
not,  the  order  of  the  lower  court  must  be 
affirmed. 

The  service  of  the  summons  was  made, 
and  Its  sufficiency  is  attempted  to  be  sus- 
tained, under  the  provisions  of  section  1  of 
an  act  amending  "An  act  in  relation  to  for- 
eign corporations,"  passed  in  1899  (St.  1899. 
p.  Ill,  c.  94),  which  provides,  in  effect,  that 
every  foreign  corporation  doing  business  in 
this  state  shall,  within  a  specified  time  after 
commencing  business  here,  designate  some 
person  residing  in  the  state,  upon  whom  pro- 
cess may  be  served,  and  file  such  designa- 
tion in  the  office  of  the  Secretary  of  State, 
in  which  case  It  shall  be  lawful  to  serve  the 
process  upon  such  designated  person,  and,  in 
the  event  no  such  person  is  designated,  then 
service  shall  be  made  on  the  Secretary  of 
State.  It  will  be  noted  that  tlils  provision  is 
a  radical  departure  from  the  ordinary  method 
of  procedure  whereby  jurisdiction  Is  obtain- 
ed over  a  defendant,  and  for  that  reason, 
having  due  regard  for  the  protection  of  the 
personal  and  property  rights  of  a  defend- 
ant, before  a  court  can  assume  Jurisdiction 
of  him  under  the  substituted  process  it  pro- 
vides for,  a  strict  compliance  with  its  provi- 
sions must  be  insisted  on.  It  is  said  "sub- 
stituted service  In  actions  purely  in  personam 
is  a  departure  from  the  rule  of  common  law, 
and  the  authority  for  it  must  be  strictly  fol- 
lowed. Therefore  the  existence  of  the  con- 
ditions upon  which  the  validity  of  such  serv- 
ice depends  must  be  shown  affirmatively  by 
the  return,  and  cannot  be  Inferred."  18 
Ency.  of  PI.  &.  Pr.  932. 

Now  to  apply  this  rule  to  the  substituted 
service  of  the  summons  in  the  case  at  bar, 
as  the  return  of  the  sheriff-  discloses  it  to 
have  been  made:  It  will  be  observed  that 
section  1  of  the  statute  above  referred  to 
requires  every  foreign  corporation  doing 
business  tn  this  state  to  designate,  by  filing 
such  designation  in  the  office  of  the  Secretary 
of  State,  a  person  upon  whom  process  may 
be  served,  and  when  so  designated  the  pro- 
cess shall  be  served  on  him;  and  it  then 
declares  that  where  no  such  person  is  des- 
ignated the  required  service  may  be  made 
upon  the  Secretary  of  State.  It  provides  in 
any  event  for  the  service  upon  some  one,  but 
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fts  to  that  serrice,  In  as  far  as  making  It  on 
tbe  Secretary  of  State  is  concerned,  the  stat- 
ute prescribes  a  condition,  namely,  that  the 
records  of  the  office  of  the  Secretary  of  State 
disclose  that  no  person  has  been  designated 
by  the  corporation  for  that  purpose.  If  there 
la  a  designated  person,  service  must  be  made 
on  him;  If  there  is  none,  then  on  tbe  Secre- 
tary  of  State;  but  tbe  right  to  serve  tbe  lat- 
ter is  conditioned  solely  on  tbe  nonexistence 
of  tbe  former. 

When  we  examine  tbe  return  of  the  sher- 
iff (and  we  have  recited  above  Its  essential 
particulars),  we  find  an  entire  absence  of  any 
recital  upon  tbe  subject  as  to  whether  the 
defendant  foreign  corporation  had  filed  any 
designation  of  a  person  to  be  served.  The 
only  statement  is  that  be  served  the  sum- 
mons on  tbe  Secretary  of  State.  But  as, 
by  tbe  terms  of  tbe  statute,  there  was  no 
authority  to  serve  tbe  Secretary  of  State 
unless  It  appeared  that  there  was  no  desig- 
nation of  a  person  on  file  in  his  office,  the 
return  of  the  sheriCC  should  have  shown  the 
existence  of  this  condition,  upon  which  alone 
service  on  the  Secretary  of  State  could  be 
either  authorized  or  sustained.  If  It  was  a 
fact  that  no  designation  had  been  made,  it 
should  have  been  contained  In  bis  return, 
and  his  failure  to  so  make  It  renders  tbe  re- 
turn Insufficient  to  show  that  any  such  serv- 
ice had  been  made  as  would  give  the  court 
Jurisdiction  of  the  defendant. 

In  Works,  Courts  &  Their  Jurisdiction,  p. 
291,  it  Is  said:  "Where  service  is  allowed  on 
one  person  only  where  some  other  person 
cannot  be  found,  the  proof  of  service  must, 
where  service  is  made  on  tbe  second  person, 
show  that  the  first  could  not  be  found.  In 
other  words,  where  service  is  allowed  to  be 
made  on  a  particular  person  or  officer  only 
on  condition,  tbe  return  must  show  tbe  ex- 
istence of  the  condition,  or  it  is  insufficient." 

In  Nevada  a  statute  of  that  state  similar 
to  ours  provided  that,  in  a  suit  against  a 
foreign  corporation  doing  business  there, 
service  of  process  might  be  made  upon  the 
Secretary  of  State  In  the  event  of  a  failure 
of  such  corporation  to  appoint  and  keep  an 
agent  within  that  state  upon  whom  service 
might  be  made.  In  Brooks  v.  Nickel  Syndi- 
cate, 24  Nev.  325,  53  Pac.  597,  passing  upon 
the  validity  of  a  Judgment  of  default  upon 
substituted  service,  where  tbe  record  show- 
ed, from  tbe  return  of  the  sheriff,  that  be 
had  served  the  summons  on  the  Secretary  of 
State,  but  his  return  did  not  show  that  the 
corporation  bad  not  appointed  an  agent  with- 
in the  state  upon  whom  service  might  be 
made  under  the  act,  It  was  held  that  the  re- 
turn was  insufficient  to  give  the  court  Juris- 
diction. It  was  there  said:  "The  statute  of 
1889,  under  which  service  of  summons  was 
made  in  the  case  at  I)ar,  authorized  such 
service  upon  the  Secretary  of  State  in  the 
event  of  tbe  failure  of  the  appellant  to  ap- 
point and  keep  an  agent  within  this  state, 
upon  whom  such  service  could  be  made,  and  | 


SQcb  facts  should  be  affirmatively  shown  by 
tbe  record."  To  the  samo  general  effect  are 
Cairo  &  Fulton  Railroad  v.  Trout,  32  Ark. 
23;  Gllnes  v.  Supreme  Sitting  Order  of  Iron 
Hall  (Sup.)  20  N.  Y.  Supp.  275. 

It  Is  Insisted,  however,  that  In  tbe  case 
at  bar  tbe  fact  that  tbe  defendant  corpora- 
tion bad  designated  no  person  upon  whom 
service  might  bp  made  appeared  from  the 
certificate  of  the  Secretary  of  State  to  that 
effect  which  was  attached  to  the  summons 
as  returned.  But  in  tbe  first  place,  the  stat- 
ute does  not  provide  for  any  certificate  of 
the  Secretary  of  State  as  evidence  of  that 
fact  in  aid  of  the  sberifTs  return,  or  other- 
wise ;  and,  in  tbe  second,  if  it  could  be  avail- 
ed of  at  all.  It  does  not  pretend  to  be  and  is 
no  part  of  tbe  return  of  the  sberitT,  nor  is  it 
any  part  of  tbe  record,  which,  in  cases  of 
Judgments  by  default,  consists  of  the  sum* 
mons,  with  affidavit  or  proof  of  service,  the 
complaint,  with  a  memorandum  indorsed, 
thereon  of  the  entry  of  defendant's  default, 
and  a  copy  of  tbe  Judgment  Code  Civ.  Proc. 
i  670,  subd.  1.  As  the  motion  to  quash  was 
made  solely  on  the  record,  and  as  this  certifi- 
cate was  not  part  of  It,  It  Is  unavailing  for 
any  purpose. 

It  is  further  insisted  by  appellant  that  tbe 
court  erred  In  refusing  to  admit  in  evidence 
the  affidavits  of  certain  persons,  offered  by 
him  on  tbe  hearing  of  the  motion.  But  as 
none  of  these  affidavits,  or  the  substance  of 
them,  appear  In  the  transcript,  there  is  noth- 
ing upon  which  appellant's  point  in  regard 
to  them  can  be  considered. 

We  are  satisfied,  for  the  reasons  given, 
that  the  order  of  the  superior  court  vacat- 
ing the  service  of  the  summons  and  setting 
aside  the  Judgment  was  properly  made,  and 
is  therefore  affirmed. 


We    concur: 
SHAW,  J. 


McFAHLAND,    J.;     HEN- 


MS  Cal.  SM 
KALTSCHMIDT  v.  WEBKR.  (8.  F.  8.353.)* 
(Supreme  Court  of  California.     Dec.  24,  1904.) 

BILL  OP  EXCEPTIONS— SETTLEMENT  —  MISTAKE 
IN  NOTICE— TRANSACTIONS  IN  LIFETIME  OP 
DECEASED  —  MARBIED  WOMAN  —  ACTION  FOB 
PERSONAL  SERVICES- COMMUNITY  PBOPEETT — 
GIFT  —  SEPARATE  ESTATE — AGREEMENT  WITH 
HUSBAND— PLEADING— EVIDENCE. 

1.  Though  the  day  fixed  in  plaintiff's  notice 
for  the  presentation  of  the  bill  of  exceptions, 
proposed  amendments  of  which  had  been  pro- 
posed by  defendant,  was  a  day  later  than  pro- 
vided by  the  statute,  settlement  was  proper ;  it 
being  shown  that  the  mistake  was  the  result  of 
an  excusable  inadvertence  of  plaintiff's  attor- 
ney, thus  making  a  proper  case  for  relief  under 
Code  Civ.  Proc,  §  473. 

2.  Under  Code  Civ.  Proc.  |  1880,  providing 
that  parties  to  an  action  on  a  claim  against  a 
decedent's  estate  may  not  testify  to  a  matter  or 
fact  occurring  in  deceased's  lifetime,  a  married 
woman  suing  for  services  rendered  deceased  may 
not,  for  the  purpose  of  showing  that  her  earn- 
ings were   her   separate  estate,   testify   to  the 
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cour!!e  of  condaet  of  herself  and  hosband  with 

respect  to  her  earnings. 

3.  For  the  purpose  of  showing.  In  an  action 
by  a  married  woman  on  a  claim  for  services 
rendered  b;  her,  that  the  claim  was  her  sep- 
arate estate,  by  agreement  with  her  husband, 
as  anthorized  by  Civ.  Code,  U  158,  159,  the 
hnxbnnd,  who  has  testified  that  he  had  had  an 
understanding  with  her  ever  since  their  mar- 
ria!;e  as  to  the  control  and  management  of  her 
earnings,  may  testify  as  to  who  had  had  the 
management  and  control  thereof  during  such 
time. 

4.  Civ.  Code,  S  172,  providing  that  a  married 
man  may  not  malte  a  gift  of  community  proper- 
ty unless  his  wife,  in  writing,  consent  thereto, 
does  not  apply  to  a  gift  by  him  to  her. 

5.  The  complaint  in  an  action  by  a  married 
woman  for  her  personal  services,  alleging  that 
defendant  was  indebted  to  her  therefor,  au- 
thorizes evidence  of  an  agreement  between  lier 
and  her  husband  that  her  earnings  should  be  her 
separate  property. 

In  Banlc.  Appeal  from  Snperior  Court, 
City  and  County  of  San  Francisco;  Frank 
H.  Kerrigan,  Judge. 

Action  by  Eieonora  Kaltschmldt  against 
Adolph  n.  Weber,  executor  of  Charles  G. 
Schneider,  deceased.  Judgment  for  defend- 
ant.    Plaintiff  appeals.     Reversed. 

See  68  Pac.  497 ;   72  Pac.  632. 

Arthur  H.  Barendt  and  Ghas.  E.  Naylor 
fWm.  P.  Hubbard,  of  counsel),  for  appellant 
Alexander  D.  Keyes,  for  respondent 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der denying  the  plalntlfTs  motion  for  a  new 
trial. 

The  court  did  not  err  in  settling  the  bill  of 
exceptions,  notwithstanding  the  fact  that 
the  doy  fixed  for  the  presentation  thereof  in 
the  notice  given  by  the  plaintiff  was  11  days 
after  the  defendant  had  served  his  proposed 
amendments  thereto.  It  was  clearly  shown 
by  the  affidavits  and  by  all  the  circumstances 
of  the  case  that  the  mistake  of  one  day 
in  fixing  the  time  was  the  result  of  an  ex- 
cusable inadvertence  on  the  part  of  plalntilTB 
attorney,  and  this  made  a  proper  case  for 
relief  under  section  473,  Code  Civ.  Proc. 

The  plaintiff  was  a  married  woman,  and 
the  action  was  on  a  contract  for  services 
alleged  to  have  been  rendered  by  her  to  the 
deceased  In  his  lifetime  as  nurse  and  attend- 
ant upon  blm.  The  defendant  denied  the 
allegations  of  the  complaint,  and  alleged 
affirmatively  that  the  indebtedness  sued  on 
was  community  property  of  the  plaintiff  and 
ber  husband,  and  that  there  was  a  defect 
of  parties,  by  reason  of  the  fact  that  the 
husband  was  not  made  a  party  plaintiff.  At 
the  close  of  the  testimony  a  motion  by  the 
defendant  for  a  nonsuit  was  granted. 

The  plaintiff  urges  with  much  persistence 
that  there  was  sufficient  evidence  to  Jus- 
tify findings  in  ber  favor,  and  hence  that 
the  motion  for  nonsuit  should  not  have  been 
granted.  In  view  of  the  conclusions  that 
we  have  reached  upon  the  rulings  of  tbe 

T4.  Bee  Hnsbaoa  and  Wife,  vol.  28.  Cent.  Dig.  i 
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coort  rejecting  certain  evidence  offered  by 
tbe  plaintiff,  we  think  it  unnecessary  to  de- 
cide the  auestlon  as  to  tbe  sufficiency  of  tbe 
evidence.  One  ground  of  the  motion  for  inm- 
sult  was  that  the  Indebtedness  sued  on  ac- 
crued during  the  marriage  of  the  plaintiff 
and  her  husband,  and  that  there  was  no  evi- 
dence of  any  agreement  between  her  and  ber 
husband  to  the  effect  that  her  personal  earn- 
ings should  be  her  separate  estate.  This  ap- 
pears to  have  been  one  of  the  main  reasons 
for  granting  tbe  nonsuit.  It  follows  that  the 
exclusion  of  any  evidence  tending  to  show 
that  such  earnings  were  not  community 
property  would  be  prejudicial  error. 

The  testimony  of  the  plaintiff  concerning 
the  course  of  conduct  of  herself  and  husband 
with  respect  to  her  earnings  was  properly 
excluded.  It  related  to  matters  of  fact  which 
must  have  taken  place  in  the  lifetime  of  the 
deceased,  and  therefore  it  would  be  inad- 
missible under  tbe  provisions  of  subdivision 
3,  I  1880,  Code  Civ.  Proc.  See  Stuart  v. 
Lord.  138  Cal.  672,  72  Pac.  142. 

The  husband  of  tbe  plaintiff  testified  In 
her  behalf  that  be  bad  had  an  understand- 
ing with  her  ever  since  their  marriage  as  to 
the  control  and  management  of  her  earnings. 
He  was  then  asked  the  question:  "Who  has 
had  tbe  management  and  control  of  your 
wife's  earnings  during  the  past  fifteen 
years?"  The  objection  that  this  question 
was  Incompetent,  irrelevant  and  immaterial 
was  sustained,  and  in  this  we  think  the 
court  erred.  Other  questions  as  to  whether 
or  not  he  bad  himself  had  the  management 
or  control  of  sucb  earnings,  or  had  consent- 
ed at  all  times  to  the  control  and  disposition 
thereof  by  bis  wife,  or  bad  ever  objected 
to  ber  management  and  control  thereof,  and 
as  to  what  she  did  with  ber  earnings,  and 
what  tbe  agreement  was  between  them  with 
respect  thereto,  were  put  to  blm,  and  upon 
objections,  chiefly  to  tbe  form  of  tbe  ques- 
tions, the  witness  was  not  allowed  to  answer, 
and  the  result  of  the  entire  effort  of  counsel 
on  this  subject  was  that  no  testimony  of 
this  character  was  obtained  from  the  wit- 
ness. It  may  be  admitted  that  the  other 
questions  mentioned  were  objectionable  in 
form,  althou^,  owing  to  the  apparent  dull- 
ness of  the  witness,  the  court  should  have 
been  more  liberal  in  its  rulings  In  this  re- 
gard. But  the  question  above  quoted  was 
not  subject  to  this  objection,  nw  did  it  call 
for  the  conclusion  of  the  witness — at  least, 
not  to  sucb  an  extent  as  to  make  it  objection- 
able for  that  reason — and  it  should  have 
been  allowed.  There  can  be  no  doubt  that 
the  husband  may  make  a  gift  of  the  com- 
munity pro|)erty  to  tbe  wife,  and  that  the 
effect  of  such  gift  will  be  to  transmute  it 
Into  her  iieparate  estate.  The  provision  in 
section  172  of  the  Civil  Code  that  he  cannot 
make  a  gift  of  community  property  unless 
tbe  wife,  in  writing,  consent  thereto,  is  a 
provision  for  her  benefit  and  protection,  and 
it  has  no  application  to  the  case  of  a  gift 
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by  the  hnsband  directly  to  the  wife.  And 
so,  also,  he  may,  under  sectlona  158,  159,  Civ. 
Code,  contract  with  her  by  an  agreement 
that  her  personal  earnings  shall  be  her  sepa- 
rate property,  and  this  may  apply  to  future 
as  well  as  past  earnings,  and  the  effect  of 
such  an  agreement  will  be  to  convert  such 
earnings  from  the  status  of  community  prop- 
erty to  that  of  separate  property  of  the  wife. 
Wren  v.  Wren,  100  CaL  276.  34  Pac.  775,  38 
Am.  St  Rep,  287.  Now,  It  may  well  have 
been  the  case  that  the  husband  could  recall 
no  conversation  between  them  in  which  such 
an  agreement  was  distinctly  expressed.  His 
testimony  strongly  indicates  this  condition 
of  memory.  And  yet  It  might  also  be  true 
that  the  fact  that  there  was  such  an  agree- 
ment was  perfectly  well  understood  between 
them.  In  such  a  case  resort  may  be  had 
to  circumstantial  evidence.  The  conduct  and 
actions  of  the  husband  with  respect  to  such 
earnings,  Indicating  that  he  did  not  regard 
them  as  community  property,  or  that  he  had 
relinquished  to  her  the  right  to  control  and 
dispose  of  her  receipts  from  that  source, 
would  be  comiMtent  evidence  and  admisisble 
to  prove  the  agreement.  It  had  been  shown 
that  the  plaintiff  had  been  for  more  than 
20  years  keeping  a  lodging  house  in  San 
Francisco;  that  she  had  rented  the  house 
herself,  had  collected  all  the  rents,  and  had 
managed  the  disbursement  of  all  funds  in  re- 
lation thereto;  and  that  the  services  sued 
for  had  been  rendered  to  the  deceased  by 
the  plaintiff  while  he  was  an  inmate  of  her 
house  as  a  lodger  and  boarder.  The  hnsband 
testified,  as  above  stated,  that  he  had  made 
an  agreement  with  her  concerning  her  earn- 
ings, but  was  not  allowed  to  state  the  effect 
of  that  agreement  If,  In  connection  with 
all  these  facts,  the  plaintiff  had  l)een  allowed 
to  prove  that  during  the  22  years  of  their 
married  life  the  wife  had  had  exclusive  and 
undisturbed  control  of  her  earnings,  treating 
the  same  as  her  own  property,  and  disposing 
of  them  as  she  pleased,  without  consulting 
her  husband,  such  evidence  would  certainly 
tend  to  prove  an  understanding  between 
them  that  such  earnings  were  to  be  her  own 
separate  estata  The  question  tended  direct- 
ly to  elicit  evidence  of  such  facts,  and,  if 
answered  as  the  plaintiff  manifestly  expect- 
ed, it  would  have  produced  competent  and 
material  evidence  in  her  behalf. 

The  amendment  to  the  complaint,  inserting 
an  allegation  that  there  was  an  agreement 
between  the  plaintiff  and  her  husband  that 
her  earnings  should  be  her  separate  property, 
which  amendment  was  made  after  this  ques- 
tion was  excluded,  was  not  necessary  as  a 
foundation  for  testimony  of  that  character. 
Before  that  amendment  was  made,  the  com- 
plaint contained  a  statement  that  the  de- 
ceased was  Indebted  to  her  for  the  services 
in  question.  Under  this  allegation  she  was 
entitled  to  introduce  evidence  of  an  agree- 
ment whereby  her  earnings  during  the  mar- 
riage should  be  her  separate  estate,  and  thus 


show  that  the  Indebtedness  was  to  her,  and 
not  to  her  husband. 

The  order  denying  a  motion  for  new  trial 
Is  reversed,  and  the  cause  remanded. 

We  concur:  BEATTT,  C.  J.;  ANGEL- 
LOTTI,  J.;  VAN  DYKE,  X;  LORIGAN,  J.; 
McFARLAND,  J.;    HENSHAW,  J. 


7  Cal.  Unrep.  I9S 

ALEXANDER  v.  WILSON,  Sheriff,  et  aL 
(Sac.  1,069.) 

(Supreme  Court  of  California.    Dec.  28,  1904.) 

ATTACmCENT^-KEEPINO  A.'SO  PRESEBVIRO  PKOP- 
EBTT— COMPENSATION    OF    SHERIFF. 

1.  A  sheriff  is  entitled  to  an  allowance  of  his 
necessary  expenses  of  Iceeping  and  preserving  at- 
tached property  until  after  the  judgment 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Lassen  County; 
F.  A.  Kelley,  Judge. 

Action  by  Jules  Alexander  against  T.  W. 
Wilson,  sheriff,  and  others.  From  a  Judg- 
ment for  defendant  Wilson  for  his  costs  only, 
disallowing  a  counterclaim,  he  appeals. 
Modified. 

C.  L.  Claflin  and  H.  D.  Burroughs,  for  ap- 
pellant Goodwin  &  Goodwin,  for  respond- 
ent 

SMITH,  C.  This  is  a  suit  brought  by 
plaintiff  against  appellant  Wilson,  and  his 
surety,  for  the  sum  of  $4,200,  as  damages 
for  failure  of  said  defendant  as  sheriff,  to 
sell  under  execution  certain  personal  prop- 
erty held  by  him  under  attachment  in  the 
suit  of  plaintiff  against  Anderson  &  Berry. 
The  defendants  pleaded  in  Jnsdflcation  an 
injunction  Issued  from  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  California  in  bankruptcy  proceedings  there 
pending;  and  the  defendant  Wilson  further 
pleaded  by  way  of  counterclaim  that  plaintiff 
was  indebted  to  him  in  the  sum  of  $568  for 
money  paid  by  him  as  keeper's  fees,  at  plain- 
tiff's request,  while  in  charge  of  the  prop- 
erty. The  findings  were  for  defendant  ex- 
cept as  to  the  counterclaim,  as  to  which  the 
court  finds:  That  the  defendant  Wilson  did 
employ  keepers  of  the  property  in  Ills  cliarge, 
who  remained  in  possession  nntil  after  the 
Judgment;  that  an  order  was  made  by  the 
superior  court  in  the  case  allowing  mm  the 
sum  of  $281  as  bis  necessary  expenses  of 
keeping  and  preserving  the  property  under 
the  attachment;  and  that  the  said  sum  has 
not  been  paid  to  the  defendant  But  the 
court  gave  him  Judgment  for  his  costs  only, 
disallowing  the  counterclaim.  The  defend- 
ant appeals  from  the  Judgment,  and  the  re- 
lief demanded  is  that  the  Judgment  be  mod- 
ified so  as  to  adjudge  to  the  appellant  the 
amount  of  his  counterclaim,  as  found  by  the 

f  1.  See  AtUcbment,  vol.  i.  Cent.  Dig.  19  640,  Sil: 
Sberlfts  and  Constables,  TOL  43,  C«nt  Die.  {]  n,  84, 
85,  94. 
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court.  The  Judgment  was  affirmed  by  this 
court  on  the  appeal  of  tbe  plaintiff  June  30, 
1904,  7T  Pac.  706.  There  is  no  brief  on  file 
for  respondent.  The  counterclaim  seems  to 
be  a  Just  debt;  and  no  reason  suggests  it- 
self to  UB  aa  to  why  it  should  not  be  allowed 
(Lane  t.  McElhany,  49  Cal.  421,  Staumway  t. 
Leakey,  73  Cal.  261,  14  Pac.  &41,  and  St 
1869-70,  p.  158,  c.  144,  therein  cited),  and  we 
are  of  the  opinion  that  it  should  be  so  or- 
dered. 

We  advise  that  the  Judgment  be  modified 
as  above  Indicated,  and,  as  modified,  that  the 
same  stand  affirmed. 

We  concur:    GRAY,  0.;  COOPER,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  mod- 
ified by  adding  thereto  a  clause  to  the  effect 
that  the  defendant  also  recover  of  plaintiff 
the  further  sum  of  $284,  with  interest  from 
September  24,  1901,  and,  as  so  modified, 
stands  affirmed:  SHAW,  J.;  VAN  DXK£, 
J.;  ANGELLOTTI.  J. 


145  Cal.  •» 

SMITH  ▼.  SMITH.    (S.  F.  8,058.)« 

(Supreme  Court  of  California.    Dec.  31,  1904.) 

HKW  TBIALf— SUFFICIENCY  OF  OBDEB— DIU- 
QENCE— DIVOBCE. 

1.  Though  an  order  granting  a  new  trial  "on 
the  sole  ground  that  it  appears  that  defendant 
was  siclc,  as  alleged  in"  the  affidavits,  is  indefi- 
nite as  to  whether  it  was  granted  because  of 
abuse  of  discretion  of  the  court  in  not  granting 
an  adjournment,  or  because  defendant  was  pre- 
vented by  unavoidable  accident  from  attendance 
at  the  trial,  it  may  be  sustained  on  the  latter 
ground. 

2.  It  appeared  on  a  motion  for  a  new  trial  in 
a  divorce  case  that  defendant  conducted  the 
defense  in  person,  without  an  attorney;  that 
after  the  commencement  of  the  trial  an  ad- 
journment of  several  days  was  had;  that  dur- 
ing the  adjournment  defendant  was  sick,  but  ex- 
pected to  be  able  to  proceed  with  the  trial  until 
the  morning  of  the  adjourned  day,  when  she  dis- 
covered that  she  was  unable  to  do  so;  that  she 
immediately  sent  a  letter  to  the  judge,  stating 
her  condition,  and  asked  an  adjournment ;  that 
after  discovering  her  condition  there  was  insuf- 
ficient time  to  call  a  physician  and  obtain  his 
certificate,  or  an  officer  to  prepare  an  affidavit. 
Held  to  disclose  sufficient  diligence  to  justify  a 
new  trial,  at  least  In  an  action  for  divorce. 

3.  T%e  acceptance  of  money  by  defendant  in 
a  divorce  case  under  a  prior  decree  of  mainte- 
nance does  not  prevent  defendant  from  assail- 
ing the  decree  of  divorce  on  motion  for  a  new 
trial. 

4.  By  admitting  service  of  papers  on  a  motion 
for  a  new  trial  by  an  attorney  for  defendant 
without  objection,  and  by  serving  papers  in 
plaintiff's  behalf  on  such  attorney,  the  objec- 
tion that  the  attorney  is  not  the  attorney  of 
record  is  waived. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  for  divorce  by  Charles  H.  Smith 
against  Josephine  Smith.     From  an  order 

*BeIiearliis  denied  January  2B,  IMS. 
Cal.  Rep.  78-81  P.— 21 


granting  defendant  a  new  trial,  plalntUf  ap- 
peals.   Affirmed. 

Peter  P.  Dunne  and  Foshay  Walker,  for 
appellant    Aylett  R.  Cott<»,  for  respondent 

LORIOAN,  J.  This  is  an  appeal  by  plain' 
tiff  from  an  order  granting  the  defendant  a 
new  trial.  The  action  was  for  divorce,  the 
pleadings  being  verified.  The  complaint 
charged  extreme  cruelty,  and  all  Its  allega- 
tions were  specifically  denied  by  defendant 
in  her  answer.  When  the  case  was  called 
for  trial  In  the  lower  conrt  the  defendant 
appeared  In  propria  persona,  and  during  sev- 
eral days,  while  the  trial  was  in  actual 
progress,  and  up  to  an  adjournment  on  De- 
cember 20,  1000,  actually  conducted  the  pro- 
ceedings In  her  own  behalf.  At  the  close  of 
the  dally  session  of  the  court  on  December 
20tb,  the  evidence  thus  far  being  introduced 
on  behalf  of  plaintiff,  the  case  was  contin- 
ued; the  further  hearing  to  be  resumed  at 
10  o'clock  December  24th.  When  the  court 
resumed  its  session  on  this  later  date,  the 
Judge  announced  that  he  was  in  receipt  of 
a  letter  from  the  defendant  stating  that  she 
was  sick  and  unable  to  be  present  and  that 
she  wished  him  to  continue  the  trial  till 
some  time  in  1901.  No  one  was  then  pres- 
ent appearing  or  representing  the  defend- 
ant. The  attorney  for  the  plaintiff  refused 
to  consent  to  any  further  postponement  and 
objected  that  there  was  no  sufficient  showing 
to  authorize  it  and  the  trial  was  thereupon 
proceeded  with;  resulting,  on  the  same  day, 
in  findings  and  a  decree  In  favor  of  plaintiff 
being  made  and  signed  by  the  trial  Judge. 
In  due  course  the  respondent  moved  for  a 
new  trial  on  various  grounds,  but  partlcn- 
larly  on  account  of  alleged  abuse  of  discre- 
tion on  the  part  of  the  court  in  refusing  to 
continue  the  farther  hearing  of  the  cause, 
and  in  proceeding  with  the  trial  during  her 
absence  while  she  was  sick  and  unable  to 
attend,  and  further  on  account  of  accident 
which  ordinary  prudence  could  not  have 
guarded  against  and  which  precluded  her 
presence  in  court  upon  the  day  to  which  the 
adjournment  had  been  had. 

Without  particularly  discussing  the  evi- 
dence presented  upon  the  motion  under  the 
affidavits,  it  unquestionably  appears  there- 
from that  after  the  adjournment  of  Decem- 
ber 20th  respondent  became  sick,  and  was 
confined  to  her  bed  on  the  21st  22d,  and  23d 
days  of  December;  that  on  the  mmnlog  of 
December  24th,  though  still  HI,  she  attempt- 
ed to  prepare  for  her  attendance  at  court 
and  while  doing  so  she  became  dlz^,  and 
found  herself  so  weak  as  to  be  hardly  able 
to  stand;  that  realizing  she  would  be  un- 
able to  reach  court  she  sent  by  messenger 
a  letter  to  the  anperior  Judge  presiding  at 
the  trial,  informing  him  that  she  was  too  ill 
to  attend,  and  asked  him  to  kindly  continue 
the  case.  Upon  this  showing  the  court  grant- 
ed her  motion  for  a  new  trial,  and  stated  in 
its  order  that  the  motion  was  granted  "upon 
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the  aole  ground  that  it  appears  that  defend- 
ant was  sick,  as  alleged  in  her  aflSdavlt  and 
in  that  of  Ellen  Sexton."  While  this  order 
is  apparently  specific  enough,  as  far  as  it 
goes,  it  affords  no  information  as  to  which 
particular  ground  of  the  motion  the  new 
trial  was  awarded  on — whether  for  abuse  of 
discretion  on  the  part  of  the  court,  or  be- 
cause respondent  was  prevented  by  unavoid- 
able accident  from  being  present  at  the  re- 
sumption of  the  trial.  This,  however,  we 
do  not  deem  of  particular  moment,  because, 
while  a  Tigorous  attaclc  is  made  upon  the  or- 
der, if  treated  as  one  granting  a  new  trial 
for  abuse  of  discretion  on  the  part  of  the 
court,  on  the  ground  of  lusufflclency  of  the 
evidence  to  sustain  it,  and,  further,  because 
the  point  could  only  be  availed  of  upon  a 
bill  of  exceptions  or  a  statement  of  the  case, 
and  not  by  affidavits,  yet  we  think  the  order 
can  and  should  be  sustained,  as  being  based 
upon  a  sufficient  showing  of  providential  ac- 
cident, preventing  the  attendance  of  re- 
spondent at  the  further  hearing  of  the  case 
upon  adjournment,  and  tor  which  the  Code 
provides  a  new  trial  may  be  granted. 

And  while  the  sufficiency  of  the  showing 
made  by  respondent  in  support  of  her  mo- 
tion on  this  ground  is  also  questioned,  we 
think  it  was  sufficient  to  sustain  the  order  of 
the  court.  Under  her  motion,  on  this  ground, 
the  essential  fact  to  be  established  was  the 
unavoidable  accidental  interposition  of  Sick- 
ness which  prevented  her  attendance.  This 
was,  however,  established  to  the  satisfac- 
tion of  the  lower  court  by  the  affidavit  of 
respondent  and  that  of  her  landlady — ^the 
only  evidence  on  the  point  presented  at  the 
hearing.  Her  illness  was  an  unfortunate 
occurrence,  the  happening  of  which  she 
could  not  prevent,  and  through  the  existence 
of  which  her  rights  should  not  be  prejudiced, 
and  it  is  from  a  Judgment  obtained  against 
one  under  such  circumstances  that  the  Code 
contemplates  that  relief  shall  be  afforded  by 
granting  a  new  trial.  It  is  insisted,  how- 
ever, that  the  respondent  was  wanting  In 
reasonable  diligence  in  calling  the  attention 
of  the  court  to  the  fact  of  her  illness,  and 
her  inability  to  attend  at  the  adjourned  hour 
of  trial,  both  in  the  method  and  the  manner 
she  adopted;  that  she  should  have  presented 
an  affidavit,  or  at  least  a  certificate  of  a  phy- 
sician, or  should  have  employed  an  attorney 
to  prepare  the  necessary  moving  papers,  rep- 
resent her  in  court,  and  ask  for  a  continu- 
ance. Undoubtedly  this  would  have  been  the 
better  course  to  have  pursued,  and,  in  ordi- 
nary actions,  where  the  conduct  of  proceed- 
ings are  under  the  control  of  attorneys  fa- 
miliar with  the  rules  of  procedure  and  the 
method  of  preserving  rights,  would  be  requi- 
site, but  cases  may  occur  where  the  circum- 
stances show  that  but  little  opportunity  was 
afforded  a  party  litigant  to  adopt  this  meth- 
od, which  involves  some  preparation  and  the 
lapse  of  time.  Of  course,  it  Is  no  strong  ex- 
cuse that  the  respondent  la  not  a  lawyer,  and 


hence  was  tmfamillar  with  methods  of  pro- 
cedure, because  that  fact  would  not  ordinari- 
ly relieve  her  from  mistakes  concerning  rules 
of  practice.  But  the  cases  are  so  exceptional 
in  which  a  person  acta  as  her  own  attorney, 
that,  at  least  In  divorce  cases,  where  the 
policy  of  the  law  is  to  afford  a  full  hearing 
on  both  sides,  and  to  relieve  the  parties  from 
a  situation  which  prevented  it,  when  it  would 
not  do  so  if  property  rights  alone  were  in- 
volved, we  think  the  fact  that  the  defendant 
was  not  an  attmmey,  and  hence  unfamiliar 
with  rules  of  practice,  may  be  taken  into 
consideration  in  determining,  with  the  other 
circumstances  in  the  case,  whether  reason- 
able diligence  was  employed  by  her  In  pre- 
senting to  the  court,  in  the  manner  she  did, 
the  fact  of  her  Inability  to  attend  the  trial 
upon  the  day  to  which  it  was  adjourned. 
When  you  add  to  this  the  other  facts  that, 
in  truth,  the  respondent  was  too  ill  to  at- 
tend on  that  day;  that  she  had  no  attorney; 
that  she  had  endeavored  in  the  morning  to 
prepare  herself  to  attend  court,  and  only 
failed  to  do  so  because  she  was  too  feeble; 
taking  also  into  consideration  the  natural 
distress  of  mind  under  which  she  must  nec- 
essarily have  labored,  proceeding  from  her 
anxiety  to  attend  court,  and  her  inability  to 
do  so;  the  short  time  that  probably  inter- 
vened between  her  discovery  that  she  would 
not  be  able  to  attend  and  the  hour  when  the 
session  of  court  commenced,  within  which  to 
send  for  and  consult  with  a  lawyer,  or  to 
have  a  notary  attend  in  preparation  of  an 
affidavit,  or  to  call  a  physician  (she  had  none 
in  attendance),  and  obtain  his  certificate, 
and  that,  under  these  circumstances,  and  in 
this  situation,  she  sent  the  letter  to  the  court, 
explaining  her  condition,  and  aslcing  a  post- 
ponement of  her  trial — we  think  these  facts 
disclose  sufficient  diligence,  at  least  in  an 
action  for  divorce,  to  obviate  tlie  objection 
urged. 

In  discussing  this  matter,  we  have  limited 
our  consideration  to  the  rule  as  applied  to 
actions  for  divorce.  It  is  a  matter  of  public 
policy  that  divorces  should  only  be  granted 
where  the  fullest  opportunity  has  been  af- 
forded both  sides  to  be  heard,  and  then  only 
when  adequate  cause  for  divorce  is  shown. 
Whether  such  adequate  cause  exists  can  only 
be  disclosed  after  both  sides  have  had  an 
opportunity  to  present  all  their  evidence. 
The  public  has  an  interest  in  having  no  di- 
vorce granted  excepting  for  good  cause,  and  it 
is  this  consideration  of  public  interest  which 
has  largely  entered  Into  the  formulation  by 
the  courts  of  a  more  liberal  rule  to  be  ap- 
plied in  relieving  from  default  In  divorce 
cases  than  applies  in  other  cases,  where  prop- 
erty rights  alone  are  involved.  And  while 
this  rule  has  been  applied  more  particularly 
In  divorce  cases,  where  the  application  to 
set  aside  a  Judgment  by  default  was  under 
consideration,  the  principle  of  public  interest 
is  as  directly  applicable  to  cases  where  dur- 
ing the  actual  trial  the  party  has  been  pre- 
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clnded  by  imavoldable  accident  from  pre- 
senting ber  case  on  tbe  merits,  and  a  mo- 
tion for  a  new  trial  is  made  In  order  tbat  she 
may  do  so,  as  in  cases  wbere  relief  from  a 
default  Judgment  Is  asked  when  the  party 
had  failed  to  appear  at  all.  In  tbe  one  case, 
as  In  tbe  otber,  tbe  opportunity  has  not  been 
given  to  bear  both  sides  of  the  case,  or  to 
permit  the  court  to  determine  whether  ade- 
quate cause  for  a  divorce  exists,  and  the 
same  general  condition  prevailing  tbe  same 
liberal  rule  should  apply. 

In  McBIaln  v.  McBlain,  77  Cal.  600,  20 
Pac.  CI,  this  court  said:  "The  parties  to 
tbe  action  are  not  the  only  people  interested 
In  the  result  thereof.  The  public  has  an  In- 
terest in  the  result  of  every  suit  for  a  di- 
vorce; the  policy  and  the  letter  of  the  law 
concur  in  guarding  against  collusion  or  fraud: 
and  it  should  be  the  aim  of  the  court  to 
afford  tbe  fullest  possible  bearing  in  such 
matter."  Subsequently,  In  Wadsworth  v. 
Wadsworth,  81  Cal.  188,  22  Pac.  649,  15  Am. 
St.  Kep.  38,  where  this  court  conceded  that 
such  negligence  upon  the  part  of  tbe  de- 
fendant appeared  as  in  ordinary  actions 
would  entitle  her  to  no  relief.  It  was  said: 
"So  far  as  the  divorce  awarded  to  the  de- 
fendant Is  concerned,  the  motion  should  have 
been  granted  under  the  rule  laid  down  in  Mc- 
BIaln V.  McBlaln,  77  Cal.  509,  20  Pac.  61. 
In  that  case  the  court,  per  Paterson,  3.,  said; 
The  parties  to  the  action  are  not  the  only 
people  interested  In  the  result  thereof.  Tbe 
public  has  an  Interest  in  tbe  result  of  every 
suit  for  a  divorce;  the  policy  and  the  let- 
ter of  the  law  concur  In  guarding  against 
collusion  and  fraud;  and  it  should  be  the 
aim  of  tbe  court  to  afford  tbe  fullest  possible 
bearing  in  such  matters.'  In  the  present 
case  there  seems  to  have  been  an  honest 
desire  on  the  part  of  the  plaintiff  to  present 
her  side  of  the  case,  and,  while  in  an  or- 
dinary action  the  negligence  shown  might 
be  sufficient  to  deprive  her  of  a  right  to 
relief,  yet  In  this  kind  of  a  case  a  more  Iil>- 
eral  rule  should  prevail.  And  we  think  that 
the  same  reasons  require  the  application  of 
a  lil)eral  rule  to  proceedings  for  the  annul- 
meut  of  marriage,  and  therefore  that  tbe 
Judgment  should  have  been  set  aside  as 
to  the  whole  case."  It  Is  true  that  in  both 
these  cases  the  matter  under  consideration 
was  relative  to  setting  aside,  upon  applica- 
tion. Judgments  by  default;  but,  as  we  have 
said,  the  same  principle  of  public  policy 
which  requires  that  a  full  hearing  in  divorce 
cases  should  be  had,  and  that  a  liberal  rule 
to  promote  that  end,  as  far,  at  least,  as  tbe 
showing  is  concerned,  should  obtain,  applies 
In  all  cases  where  the  application  or  mo- 
tion Is  made  within  the  statutory  time  upon 
the  statutory  grounds.  And  while,  in  the 
cases  we  have  cited,  tbe  court  speaks  about 
the  policy  of  the  law  being  to  guard  against 
collusion  and  fraud,  its  policy  is  not  limited 
solely  to  tbat  end.  It  is  as  much  public 
policy  tliat  divorces  should  not  be  granted, 


anless  for  adequate  cause,  as  It  Is  tbat  they 
should  not  be  obtained  by  collusion  and 
fraud,  because  In  either  event  they  should 
not  be  granted  at  all,  and  this  politic  end 
can  be  best  promoted  and  attained  in  the 
one,  as  In  tbe  otber,  by  the  fullest  possible 
hearing. 

In  concluding  this  branch  of  the  case.  It 
may  be  said,  as  was  generally  declared  In 
the  Wadsworth  Case,  that  there  seems  to 
have  been  an  honest  desire  on  the  part  of 
the  defendant  to  be  present  at  tbe  trial  and 
present  her  side  of  tbe  case,  and  that.  If 
we  assume  that  In  an  ordinary  action  the 
showing  she  made  might  be  deemed  insuffi- 
cient to  warrant  granting  ber  a  new  trial, 
yet  In  this  class  of  cases  a  more  liberal  rule 
should  prevail,  and  the  order  granting  her  a 
new  trial,  as  far,  at  least,  as  the  objections 
now  under  consideration  are  concerned, 
should  be  sustained. 

It  is  further  Insisted  that  tbe  order  grant- 
ing tbe  motion  for  a  new  trial  should  be  re- 
versed; it  being  contended  that  the  record 
shows  that  respondent  received  money 
awarded  her  by  the  decree — $000 — and 
hence,  upon  the  principle  tbat,  having  taken 
the  benefit  of  the  decree,  she  must  bear  Its 
burden,  She  was  not  entitled  to  assail  the 
decree  on  motion  for  a  new  trial.  But  this 
money  was  not  received  under  the  decree  of 
divorce,  but  under  a  decree  of  maintenance 
awarded  defendant  in  1803.  In  the  decree  of 
divorce  tbe  court  provided  that  the  plaintiff 
continue  to  pay  tbe  amount  provided  for  in 
the  maintenance  decree  up  to  June  15,  1001, 
when  further  payment  was  to  cease.  This 
was  the  money  paid  defendant,  but  it  was 
not  onder  the  decree  of  divorce,  but  under 
tbe  decree  of  maintenance,  which,  by  tbe 
terms  of  the  decree  of  divorce,  was  not  to 
ite  effective  until  June  15,  1901. 

Tbe  further  point  is  made  tbat  tbe  notice 
of  intention  to  move  for  a  new  trial  is 
fatally  defective  because  not  signed  by  the 
attorney  who  originally  appeared  of  record 
for  the  defendant  While  It  is  true  that  said 
notice  was  signed  by  a  different  attorney, 
still  it  Is  apparent  that  any  objection  upon 
that  ground  was  waived  by  appellant.  In 
recognlidng  and  treating  the  said  attorney 
as  representing  the  defendant  on  the  motion 
for  a  new  trial,  by  receiving  and  admitting 
service  of  papers  from  him  In  her  l)elialf, 
without  making  or  reserving  any  objection 
on  that  account  at  the  time,  and  by  serv- 
ing papers  in  tlie  appellant's  behalf  upon 
such  attorney.  Upon  this  subject  It  is  said 
In  Hayne  on  New  Trial  &  Appeal,  p.  59,  at 
close  of  section  13:  "But  where  the  notice 
Is  not  properly  signed,  tbe  successful  party 
roust  reserve  his  objection  on  that  account 
at  the  time  it  is  served  upon  him,  and  not 
treat  the  notice  as  sutlicient  If  be  recog- 
nizes the  attorney  giving  the  notice  as  tbe 
one  having  authority  to  give  it,  he  will  not 
afterwards  be  permitted  to  question  his  au- 
thority.   This  is  tbe  rule  with  respect  to 
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notices  of  appeal,  and  it  undoubtedly  applies 
to  notices  of  intention." 

These  are  the  only  matters  upon  this  ap- 
peal requiring  attention,  and  the  order  ap- 
pealed from  granting  a  new  trial  Is  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


145  Cal.  578 

I'AGE  V.  W.  W.  CHASE  CO.    (S.  F.  8,373.)* 
(Supreme  Court  of  California.    Dec  24,  1904.) 

MUNICIPAL  COSPOBATIONS  —  STBEET  IMPBOVE- 
MENTS  —  ASSESSMENT  —  LIEN— FOBECLOSUBE 
—LIS  PENDENS  —  LUCITATIORS  —  PUBCHABE 
SUIIJBCT  TO  LIEN. 

1.  Code  Civ.  Proc.  S  409,  proTldin?  that  a 
purchaser  of  property  in  litigation  shall  be  af- 
fected by  the  suit  only  vrhen  he  purchases  after 
the  filine  of  notice  of  lis  pendens,  applies  to 
suits  to  foreclose  the  lien  of  street  assessments. 

2.  By  its  express  terms,  Code  Civ.  Proc.  § 
1908  (2),  providing  that  a  judgment  is  conclu- 
sive t)etween  the  parties  and  their  successors  in 
interest  by  title  sul»equent  to  the  commence- 
ment of  the  action,  is  applicable  only  to  per- 
sons who  had  notice  of  the  action. 

3.  Under  the  statute  authorizing  enforcement 
of  the  lien  of  a  street  improvement  by  suit 
against  the  owner,  who  is  defined  by  SC  1885, 
p.  150,  c.  153,  S  16,  to  be  the  person  in  whom 
record  title  appears  to  be,  and  who,  by  St 
1889,  p.  166,  c.  151,  g  8,  may  be  designated  as 
■'unknown,"  a  suit  to  foreclose  the  lien  of  a 
street  assessment  is  not  a  proceeding  in  rem, 
80  as  to  make  the  judgment  therein  binding  on 
the  owner  though  not  made  a  party. 

4.  Where,  in  an  action  to  foreclose  the  lien 
of  a  street  improvement,  a  purchaser  of  the 
land  was  made  a  party,  but  the  action  was  aft- 
erward dismissed  as  to  him,  he  was  not  bound 
by  a  judgment  that  his  vendor  was  the  owner  of 
the  land. 

5.  Under  Street  Improvement  Act  (St.  1885, 
p.  155,  c.  153)  S  9,  providing  that  the  lien  of  a 
street  improvement  assessment  shall  continue 
two  years,  the  commencement  of  an  action  to 
foreclose  within  two  years  does  not  continue  the 
lien  after  the  expiration  of  two  years  as  against 
a  purchaser  of  the  property  not  a  party  to  the 
foreclosure  action. 

6.  A  provision  in  a  deed  that  the  conveyance 
is  subject  to  any  existing  lien  for  street  work 
does  not  render  the  vendee  liable  to  the  bolder 
of  a  lien  for  street  improvements. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  Francis  H.  Page  against  the 
W.  W.  Chase  Company.  There  was  verdict 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  he  appeals.    Reversed. 

Knlgbt  &  Heggerty  and  Wm.  M.  Madden, 
for  appellant    J.  C.  Bates,  for  respondent 

HARRISON,  C.  Action  to  quiet  title.  At 
the  trial  of  the  cause  It  was  shown  on  be- 
half of  the  plaintiff  that  Rosalie  M.  Scbwarze 
became  vested  with  the  title  to  the  land  In 
question  on  April  20,  1867,  and  that  on 
March  19,  1900,  she  conveyed  It  to  the  plain- 
tiff by  a  conveyance  which  was  recorded  in 

■Behearlns  aenlsd  January  23,  1906. 


the  office  of  the  county  recorder  on  April  2, 
1900.  The  habendum  clause  of  the  deed 
contains  the  following:  "Subject  to  any  ex- 
isting liens  for  street  work."  In  its  answer 
to  the  complaint  the  defendant  alleged  that 
on  October  26,  1900,  the  superior  court  of 
San  Francisco,  in  an  action  wherein  it  was 
plaintiff  and  Rosalie  M.  Scbwarze  was  de- 
fendant, had  rendered  Judgment  that  certain 
money  was  due  to  It,  and  was  a  lien  upon 
the  said  land,  and  directed  a  sale  thereof  for 
the  satisfaction  of  the  lien,  and  that  the  said 
Judgment  was  still  in  full  force.  At  the  trial 
herein  the  defendant  offered  in  evidence  the 
Judgment  roll  in  that  action,  from  which  it 
appeared  that  the  action  was  commenced  by 
It  May  25,  1899,  for  the  foreclosure  of  a 
street  assessment  against  the  land,  and  that 
Rosalie  M.  Schwarze,  John  Doe,  and  Robert 
Roe  were  named  as  defendants  therein;  that 
on  October  2,  1900,  Rosalie  M.  Schwarze 
filed  an  answer  to  tbe  complaint  therein.  In 
which  she  disclaimed  any  interest  in  the 
land,  and  set  forth  that  she  had  conveyed 
the  same  to  the  plaintiff  herein  on  March 
20,  1900,  and  that  her  said  conveyance  was 
recorded  April  2,  1900,  in  the  office  of  the 
county  recorder;  that  the  action  was  brought 
on  for  trial  October  26,  1900,  and  that  the 
court  then  ordered  the  defendants  sued  by 
the  fictitious  names  of  John  Doe  and  Rich- 
ard Roe  dismissed  therefrom,  and  gave  Judg- 
ment, which  was  duly  entered  of  record,  de- 
claring a  certain  amount  of  money  to  be  a 
lien  against  the  said  land,  and  directing  its 
sale  tor  the  satisfaction  thereof;  that  on 
September  18,  1900,  prior  to  the  filing  of  an 
answer  by  said  Rosalie,  the  plaintiff  herein 
was  served  with  a  copy  of  summons  and 
complaint  In  said  suit  as  and  for  John  Doe, 
named  as  one  of  the  defendants  therein; 
that  on  November  13,  1900,  he  filed  a  demur- 
rer to  said  complaint  which  was  sustained 
by  the  court  on  November  16th;  that  notice 
thereof  was  on  the  same  day  served  on  the 
plaintiff  therein;  that  said  plaintiff  failed  to 
amend  its  complaint,  and  that  on  November 
30,  1900,  the  court  gave  its  Judgment  which 
was  duly  entered  of  record,  by  which  it  dis- 
missed the  action  as  to  the  plaintifl  herein. 
The  plaintiff  then  testified  that  he  had  no 
knowledge  of  the  pendency  of  that  action 
until  the  service  of  the  summons  and  com- 
plaint therein  ui)on  him  as  John  Doe  on  Sep- 
tember 18,  1900.  The  defendant  herein  did 
not  allege  In  Its  answer,  nor  was  it  shown 
at  the  trial,  that  a  notice  of  lis  pendens 
was  filed  in  the  recorder's  office  at  the  time 
the  action  against  Schwarze  was  commenced, 
or  at  any  time  thereafter.  The  street  assess- 
ment upon  which  the  action  was  brought  is 
shown  by  said  complaint  to  have  become  a 
Hen  upon  the  land  May  25,  1897,  that  being 
the  date  upon  which  It  is  alleged  that  the 
warrant  and  assessment  were  recorded  by 
the  superintendent  of  streets.  Upon  the 
foregoing  facts  Judgment  was  rendered  in 
favor  of  plaintiff,  and  thereafter,  upon  mo- 
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tlon  of  the  defendant,  tbe  conrt  granted  a 
new  trial.  From  this  order  the  plaintiff  has 
appealed. 

It  does  not  appear  upon  what  ground  the 
court  made  the  order  appealed  from.  In  its 
notice  of  Intention  to  move  for  a  new  trial 
the  defendant  stated  as  grounds  therefor  in- 
sufficiency of  the  evidence  to  Justify  tbe  de- 
cision and  errors  of  law  occurring  at  the 
trial;  but  It  is  not  claimed  that  there  was 
any  conflict  in  tbe  eyldence  upon  any  proba- 
tive fact  In  the  case,  or  that  the  existence 
of  such  fact  depended  upon  the  weight  which 
the  court  might  give  to  testimony  thereon. 
The  question  to  which  counsel  have  directed 
the  attention  of  the  court  in  their  briefs  upon 
this  appeal,  and  which  underlies  the  respec- 
tive rights  of  the  parties  to  the  action,  is 
the  effect  of  the  Judgment  in  the  street  as- 
sessment suit  upon  tbe  title  acquired  by  the 
plaintiff  from  Mrs.  Schwarze.  If  he  took  the 
title  from  her  In  subordination  to  the  Judg- 
ment to  be  thereafter  rendered  in  that  ac- 
tion, tbe  defendant's  right  to  the  land  is 
superior  to  his.  On  the  other  hand,  if  the 
title  then  taken  by  him  would  not  be  affected 
by  that  Judgment,  it  is  superior  to  that  of 
the  defendant. 

1.  The  rule  of  the  common  law  that  a  pur- 
chaser pendente  lite  of  the  subject  of  the 
controversy  took  as  a  volunteer  or  intruder, 
and  In  subordination  to  the  Judgment  there- 
after rendered  in  the  action,  is  not  In  force 
in  this  state.  In  lieu  thereof,  section  409. 
Code  Civ.  Proc,  authorizes  the  plaintiff  In 
any  action  affecting  the  title  to  real  property 
to  file  in  the  office  of  the  county  recorder  of 
the  county  in  which  the  property  is  situated 
a  notice  of  the  pendency  of  the  action,  and 
declares  that  "from  the  time  of  filing  such 
notice  for  record  only  shall  a  purchaser  or 
incumbrancer  of  the  property  affected  there- 
by be  deemed  to  have  constructive  notice  of 
the  pendency  of  the  action."  "The  general 
rule  Is  that  one  not  a  party  to  a  suit  is  not 
affected  by  the  Judgment.  The  exception  at 
common  law  is  that  a  pendente  lite  purchas- 
er, though  not  a  party,  was  so  affected.  The 
qualification  of  the  doctrine  made  by  our 
statute  is  that  such  purchaser  is  not  affected 
unless  notice  of  such  lis  pendens  be  ffied 
with  the  recorder."  Richardson  v.  White,  18 
Oal.  103.  The  proposition  of  the  respondent 
that  this  section  is  not  applicable  to  an  ac- 
tion for  the  foreclosure  of  the  lien  of  a  street 
assessment  cannot  be  maintained.  No  au- 
thority Is  cited  in  support  of  the  proposition, 
and  such  action  Is  as  fully  Included  within 
the  terms  of  the  section  as  is  an  action  for 
tbe  foreclosure  of  a  mortgage  or  of  any  oth- 
er lien.  See  McDonald  v.  McCoy,  121  Cal. 
55,  53  Pac.  421.  The  decision  in  Keeve  v. 
Kennedy,  43  Cal.  643,  cited  by  the  respond- 
ent, was  made  by  virtue  of  an  express  pro- 
vision In  the  statute  under  which  the  pro- 
ceedings InTolved  In  that  action  were  had 
that  the  lien  of  the  tax  should  not  be  re- 
moved until  the  taxes  were  paid  or  the  prop- 


erty had  absolutely  vested  In  a  purchaser 
under  a  sale  for  the  taxes,  and  the  court 
held  that  "the  precise  object  of  these  pro- 
visions was  to  subordinate  to  the  lien  of  the 
Judgment  all  rights  acquired  by  purchasers 
intermediate  the  assessment  and  tbe  rendi- 
tion of  the  Judgment."  The  provision  In 
section  1908(2),  Code  Civ.  Proc,  that  a  Judg- 
ment is  conclusive  with  respect  to  tbe  mat- 
ter directly  adjudged  between  the  parties 
and  their  successors  In  Interest  by  title  sub- 
sequent to  the  commencement  of  the  action, 
is  by  the  concluding  clause  of  the  section 
applicable  only  to  those  cases  where  the  par- 
ties have  had  "notice  actual  or  constructive 
of  the  pendency  of  the  action."  In  Wood  v. 
Jordan,  125  Cal.  261,  57  Pac.  997,  and  in 
Crane  v.  Gummlngs,  137  Cal.  201,  69  Pac. 
984,  cited  by  the  respondent,  the  grantors  In 
the  deeds  there  discussed  were  named  as  de- 
fendants in  the  street  assessment  suits,  and 
were  served  with  the  summons  therein,  and 
the  conveyances  were  not  made  by  them  un- 
til after  Judgment  had  been  entered  against 
them.  In  Archbishop  v.  Shlpman,  69  Cal. 
586,  11  Pac.  343,  tbe  plaintiff  alleged  that, 
as  he  was  not  named  as  a  party  to  the  street 
assessment  suit,  be  was  not  bound  by  the 
Judgment  therein;  and  all  that  the  court  de- 
cided was  that  under  the  allegations  of  his 
complaint  he  bad  not  shown  any  equitable 
ground  for  restraining  the  enforcement  of 
the  Judgment  against  the  parties  against 
whom  it  had  been  rendered. 

2.  An  action  for  the  foreclosure  of  the  lien 
of  a  street  assessment  is  not  a  proceeding  in 
rem,  as  contended  by  tbe  respondent,  except 
In  the  sense  that  the  amount  of  the  lien 
can  be  collected  only  out  of  tbe  amount  of 
the  property  involved  In  the  action.  It  Is 
not  a  proceeding  wherein  a  Judgment  for 
the  sale  of  the  property  will  bind  the  entire 
world,  or  affect  the  interest  therein  of  any 
owner  except  those  who  are  made  parties 
defendant  in  the  action.  There  can  be  no 
proceeding  in  rem  except  it  be  authorized  by 
statute,  and  in  such  a  proceeding  the  res 
which  Is  to  he  affected  thereby  is  the  defend- 
ant, and  must  be  brought  before  the  court 
either  by  seizure  or  by  publication  of  notice. 
Unless  notice  of  the  proceeding  is  In  some 
form  given  to  the  owner  of  the  res,  and  an 
opportunity  afforded  him  to  defend  the  same, 
a  Judgment  for  its  sale  would  have  the  effect 
to  deprive  him  of  his  property  without  due 
process  of  law.  The  lien  of  a  street  assess- 
ment—like any  other  tax— Is  to  be  enforced 
only  In  the  mode  and  to  the  extent  author- 
ized by  the  Legislature.  See  Thompson  v. 
Boskowltz  (Cal.)  78  Pac.  290.  In  this  state 
the  Legislature  has  authorized  its  enforce- 
ment by  means  of  a  suit  in  equity  against 
the  "owner"  of  the  land;  and  in  section  16 
of  the  street  improvement  act  (St  1885,  p. 
1.59,  c.  ViH)  the  "owner"  Is  defined  to  be,  for 
the  purposes  of  that  act,  the  person  owning 
the  fee,  or  In  whom  appears  the  legal  title 
to  tbe  land  by  deeds  recorded  In  the  county 
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recorder*s  office  of  the  county.  There  is  no 
provision  that  the  land  shall  be  made  the 
defendant  in  such  action,  or  that  seryice  of 
process  shall  be  made  upon  it,  as  was  pro- 
Tided  by  the  statute  Inyolved  in  Mayo  v.  Ah 
Loy,  32  Cat.  477,  91  Am.  Dec.  595,  and  oth- 
er cases  cited  in  Crall  y.  Poso  Irrigation 
District,  87  Cal.  148,  26  Pac.  797,  inyoked 
by  the  respondent  upon  this  point.  Under 
section  8  of  the  act  (St  1889,  p.  166,  c.  151), 
If  the  name  of  the  owner  Is  unknown  to  the 
superintendent  of  streets,  the  owner  is  to  be 
designated  in  the  assessment  as  "unknown," 
but  it  would  not  be  contended  that  the  con- 
tractor could  select  any  person  he  might 
choose  as  the  defendant  in  his  action,  and 
bind  the  land  by  the  judgment  therein  as 
against  its  actual  owner  as  defined  in  sec- 
tion 16. 

3.  The  finding  and  Judgment  of  the  court 
in  the  street  assessment  suit  that  Mrs. 
Schwarze  was  the  sole  owner  of  the  land  in- 
yolyed  therein  at  the  time  of  commencing 
the  action  and  at  all  times  mentioned  in  the 
complaint  therein  Is  not  conclusive  upon  the 
plaintiff  herein.  He  was  not  named  as  a 
party  to  that  action,  and  although  he  was 
served  with  the  summons  and  complaint 
therein  as  John  Doe,  named  as  a  fictitious 
defendant,  he  was  dismissed  from  the  ac- 
tion before  the  Judgment  was  rendered.  Aft- 
er he  had  been  served  with  process  in  the 
suit,  the  plaintiff  therein  was  Informed  by 
the  answer  filed  by  Mrs.  Schwarze  that  he 
had  succeeded  to  her  Interest  in  the  land 
many  months  prior  thereto,  and  If  he  had 
been  retained  as  a  party  defendant,  and 
Judgment  bad  been  rendered  against  him, 
bis  Interest  in  the  land  so  derived  would 
have  been  bound  by  the  Judgment;  but  in- 
stead thereof  the  plaintiff  caused  him  to  be 
dismissed  from  the  action,  and  took  Judg- 
ment against  Mrs.  Schwarze  alone.  The  ef- 
fect of  this  proceeding  was  the  same  as  if 
the  action  had  been  originally  brought 
against  her  alone.  It  Is  unnecessary  to  de- 
termine whether  it  was  competent  for  the 
court,  after  such  dismissal,  to  take  any  ac- 
tion upon  the  demurrer  which  he  had  pre- 
yiously  filed,  or  whether  its  action  in  sus- 
taining bis  demurrer  or  its  Judgment  dismiss- 
ing the  action  against  him  is  entitled  to  any 
consideration.  In  either  case,  whether  by 
reason  of  bis  previous  dismissal  from  the  case, 
or  by  reason  of  the  dismissal  of  the  action 
as  against  him,  be  ceased  to  be  a  party  to 
the  suit,  and  is  not  bound  by  the  Judgment 
therein.  There  was  therefore  no  construc- 
tive notice  to  the  plaintiff  of  the  street  as- 
sessment suit  at  the  time  he  purchased  the 
land  and  took  the  conveyance  from  Mrs. 
Schwarze,  and  as  he  testified  at  the  trial 
that  he  had  no  knowledge  of  the  pendency 
of  the  suit  until  he  was  served  with  the 
summons  and  complaint  therein  In  Septem- 
ber— nearly  six  months  after  receiving  the 
conveyance — he  is  to  be  regarded  as  an  in- 
nocent purclmser,  and  it  must  be  held  that 


the  title  then  acquired  by  him  is  not  af- 
fected by  the  Judgment  therein  against  Mrs. 
Schwarze. 

4.  The  assessment  upon  which  the  action 
was  brought  became  a  Hen  upon  the  land 
May  25,  1897,  and  by  section  9  of  the  street 
improvement  act  (St  1885,  p.  155,  c.  153) 
this  Hen  continued  for  two  years.  At  the 
time  the  plaintiff  herein  purchased  the  land 
from  Mrs.  Schwarze  more  than  two  years 
had  elapsed  since  the  date  of  the  lien,  and 
he  therefore  took  the  title  discharged  there- 
from. The  contention  of  the  respondent  that 
because  the  action  upon  the  assessment  was 
commenced  within  the  two  years  the  lien 
continued  as  against  the  appellant  cannot 
be  maintained.  Randolph  v.  Bayne,  44  Gal. 
367,  and  the  cases  following  it  cited  by  de- 
fendant, do  not  support  this  proposition.  All 
that  was  decided  in  those  cases  is  that  as 
against  the  defendants  in  the  action,  the 
lien  does  not  expire  during  the  pendency  of 
the  action  if  It  is  commenced  within  the  life 
of  tile  Hen.  As  in  the  case  of  any  other  lien, 
the  commencement  of  an  action  for  its  fore- 
closure suspends  the  running  of  the  statute 
of  limttatlous  in  favor  of  the  defendants  In 
the  action;  but  it  continues  to  run  so  far 
as  others  are  concerned. 

5.  The  titie  of  the  plaintiff  Is  not  affected 
by  the  Judgment  against  Mrs.  Schwarze  by 
reason  of  the  provision  In  her  conveyance  to 
him  "subject  to  any  existing  lien  for  street 
work."  The  evident  purpose  of  this  clause 
In  her  conveyance  was  to  relieve  her  from 
any  liability  by  reason  of  the  implied  cove- 
nant against  incumbrances.  The  principle 
which  renders  a  clause  in  the  conveyance  of 
land  whereby  the  grantee  assumes  the  pay* 
ment  of  an  existing  mortgage  or  other  Hen 
thereon  available  to  the  holder  of  the  Ilea 
Is  that  he  thereby  takes  the  place  of  his 
grantor  in  reference  to  the  obligation  secured 
by  the  land,  and  creates  an  equity  in  favor 
of  the  mortgagee  by  which  the  latter  may  en- 
force the  obligation  against  him  to  the  same- 
extent  that  he  can  enforce  It  as  against  hla 
grantor.  Hopkins  v.  Warner,  109  Cal.  133, 
41  Pac.  868.  The  obligation  thus  assumed 
by  him  is,  however,  only  such  obligation  aa 
exists  against  his  grantor,  and  is  only  an 
agreement  for  his  Indemnity.  Biddel  t.  Briz- 
zolaro,  64  Cal.  354,  30  Pac.  609.  It  can  be 
enforced  only  by  foreclosure,  and  is  limited 
to  the  amount  for  which  a  deficiency  Judg- 
ment can  be  docketed  after  the  sale  of  the 
mortgaged  premises.  Roberts  v.  Fitzallen,  120' 
Cal.  482,  52  Pac.  818.  If  there  is  no  person- 
al liability  on  the  part  of  his  grantor,  there^ 
can  be  no  deficiency  Judgment  rendered,  and 
consequentiy  the  rule  has  no  application. 
Ward  V.  De  Oca,  120  Cal.  102,  52  Pac.  130, 
As  there  is  no  personal  liability  for  a  street 
assessment,  there  can  be  no  deficiency  Judg- 
ment in  an  action  for  its  foreclosure.  More- 
over, the  language  of  the  aforesaid  clause 
in  the  conveyance  to  the  plaintiff  is  not  such 
as  would  render  him  personally  liable  for- 
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the  amoant  of  the  assessment    Jones  on 
Mtgs.  S  748. 

We  advise  that  the  order  granting  a  new 
"trial  be  reversed. 

We  concur:  COOPER,  C;   GRAY,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  granting  a  new  trial  Is 
reversed:  VAN  DTKE,  J.;  SHAW,  J.;  AN- 
GELLOTTI,  J. 


145  Cal.  W 

MEAGHAM  v.  BEAR  VALLEY  IRR.  CO. 
(L.  A.  19,564.) 

{Sapreme  Coort  of  California.    Dec.  27,  1904.) 

EJECTMENT  —  COMPLAINT  —  SUFFICIENCY  — 
JUDGMENT  —  PENALTY  FOR  VIOLATION  OJf 
RULES  OF  COURT — CONSTITUTIONAL  LAW — 
STATUTE  —  OFFICIAL  BEPORTER— PER  DIEM — 
PAYMENT  IN  ADVANCE. 

1.  A  judgment  aitainst  defendant  In  ejectment, 
rendered  as  a  penalty  for  failure  to  comply  with 
a  rule  of  court  requiring  half  of  the  omcial  re- 
porter's per  diem  to  be  paid  by  each  party  be- 
fore the  witnesses  are  examined,  is  repugnant  to 
the  constitutional  inhibition  against  the  dep- 
rivation of  property  without  due  process  of  law. 

2.  Such  judgment  is  also  unwarranted  by 
Code  Civ.  Proc.  S  274,  as  amended  (Amendment 
of  Codes  1880,  Code  Civ.  Proc.  p.  54),  providing 
that  the  reporter's  fees  for  taking  notes  in 
civil  cases  sliaU  be  paid  by  the  party  in  whose 
favor  a  judgment  Is  rendered,  and  taxed  up  by 
the  clerk  of  the  court  as  costs  against  the  par- 
ty  against  whom  judgment  is  rendered. 

3.  A  complaint  in  ejectment  alleging  that  at 
the  time  of  the  commencement  of  the  action 
the  plaintiff  was  the  owner  of,  and  in  possession 
of.  the  entire  tract  of  land  sued  for,  and  that 
for  abont  one  year  prior  thereto  the  defendant 
"had  boon,  and  now  is,"  unlawfully  in  pos.>ies- 
sion,  without  any  right  or  title,  of  a  described 
portion  tliereof,  is  demurrable  for  ambiguity. 

Commissioners'  Decision.  Department  1, 
Appeal  from  Superior  Court,  San  Bernardino 
Connty;  John  L.  Campbell,  Judge. 

Action  by  Harry  D.  Meacbam  against  the 
Bear  Valley  Irrigation  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

O.  R  Harpham,  for  appellant.  Cbas.  J. 
Perkins,  for  respondent 

HARRISON,  C.  Action  for  the  recovery  of 
real  property  In  the  county  of  San  Bernar- 
dino. A  trial  by  Jury  of  the  issues  In  the 
above-entitled  action  was  waived  by  the  par- 
ties, and  when  the  cause  came  on  for  trial 
the  plaintiff's  counsel  read  the  verified  com- 
plaint and  answer,  and  called  a  witness  to 
the  stand,  who  was  duly  sworn  by  the  clerk, 
whereupon  the  court  made  the  following  or- 
der: "This  cause  having  been  called  for 
trial,  and  the  pleadings  read,  and  under  the 
rule  of  court  the  parties  were  requested  to 
deposit  with  the  clerk  each  one-half  of  the 
reporter's  per  diem,  to  abide  the  result  of 
this  suit  and  the  reporter  refusing  to  report 
tiie  testimony  unless  the  fees  are  paid,  and 
the  defendant  refusing  to  comply  with  the 
order  of  the  court  and  the  court  deeming 


that  this  is  a  case  where  It  is  necessary  to 
have  a  reporter,  as  it  involves  the  examina- 
tion of  several  witnesses  orally,  it  is  there- 
fore ordered  that  the  defendant  deposit  the 
fee  of  the  reporter  within  five  minutes,  or  a 
Jndjfment  will  go  for  plaintiff,  as  prayed  for." 
The  defendant's  counsel  thereupon  stated  to 
the  court  that  the  defendant  had  no  money 
with  which  to  comply  with  the  direction, 
and  that  he  excepted  to  the  order.  Prior  to 
this  time  the  superior  court  of  that  connty 
had  adopted  a  rule,  which  was  then  in  force, 
fixing  the  compensation  of  its  official  re- 
porter at  $7  per  day,  and  declaring  that  "the 
per  diem  herein  fixed  shall,  upon  the  open- 
ing of  court  and  before  the  taking  of  notes 
by  the  reporter,  be  deposited,  one-half  there- 
of by  the  respective  parties,  with  the  clerk 
of  the  court  for  the  use  and  benefit  of  said 
reporters,  said  amount  to  be  thereafter  tax- 
ed as  costs  by  the  party  in  whose  favor  Judg- 
ment is  rendered."  Upon  the  expiration  of 
the  time  named  In  the  order,  and  the  defend- 
ant having  failed  to  deposit  the  reporter's 
fee  as  required  by  the  order,  the  conrt  with- 
out any  trial  of  the  cause,  ordered  Judgment 
to  be  entered  in  favor  of  the  plaintiff,  and 
thereupon  Judgment  was  entered  in  his  fa- 
vor for  the  recovery  from  the  defendant  of 
the  possession  of  the  property  described  in 
the  complaint.  From  the  Judgment  thus  en- 
tered, the  defendant  has  appealed. 

The  Judgment  thus  entered  by  the  court 
cannot  be  sustained.  It  was  not  within  the 
power  of  the  court  to  render  a  Judgment  giv- 
ing to  the  plaintiff  the  right  to  property  of 
which  the  defendant  was  in  possession,  with- 
out any  evidence  of  such  right  or  affording 
to  the  defendant  an  opportunity  to  reply  to 
whatever  evidence  the  plaintiff  might  ad- 
duce. The  failure  or  refusal  of  a  defend- 
ant to  pay  the  costs  of  an  action,  or  any 
portion  thereof,  in  advance  of  a  trial,  does 
not  authorize  the  court  to  deprive  him  of  his 
defense  to  the  action.  The  guaranty  of  the 
Constitution  that  be  sliall  not  be  deprived  of 
his  property  without  due  process  of  law  gives 
him  the  right  to  be  heard  In  its  defense 
against  any  claim  that  may  be  made  against 
him  for  its  possession,  and  he  Is  not  to  be 
deprived  of  this  right  as  a  penalty  for  falling 
to  comply  with  some  rule  of  court.  See 
Foley  v.  Foley,  120  Cal.  33,  52  Pac.  122,  65 
Am.  St.  Rep.  147;  Younger  v.  Superior  Court 
136  Cal.  082,  69  Pac.  485.  Xot  only  has  the 
Legislature  not  attempted  to  vest  the  court 
with  such  authority,  but  in  section  274,  Code 
Cav.  Proc,  under  which  the  reporter's  right 
to  compensation  is  derived,  as  that  section 
stood  at  the  time  the  Judgment  herein  was 
rendered  (Amendments  of  Codes  1880,  Code 
Civ.  Proc.  p.  54),  the  Legislature  has  express- 
ly declared:  "The  reporter's  fees  for  taking 
notes  in  civil  cases  shall  be  paid  by  the  par- 
ty in  whose  favor  Judgment  is  rendered  and 
shall  be  taxed  up  by  the  clerk  of  the  court 
as  costs  against  the  party  against  whom 
Judgment  is  rendered."    Thi  amendment  of 
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this  section  In  1883  (St.  1885,  p.  218,  c.  167), 
re<iulrtng  each  party  to  pay  the  reporter's 
per  diem  before  judgment  or  yerdlct  is  en- 
tered, was  held  nnconstltutional.  See  Ste- 
vens V.  Truman,  127  Cal.  165,  59  Pac.  397. 
If,  upon  the  refusal  of  the  defendant  to  com- 
ply with  the  order  of  the  court,  the  plaintiff 
had  desired  a  trial  of  the  cause,  he  could 
have  deposited  \rlth  the  clerk  the  whole  of 
the  reporter's  per  diem,  and,  if  be  had  ob- 
tained judgment,  included  the  amount  in  his 
cost  bill,  but  he  was  not  authorized  to  take 
judgment  in  his  favor  without  a  trial  of  the 
issues.  In  Adams  v.  Crawford,  116  Gal.  495, 
48  Pac.  488,  it  was  held  that  if  the  plainUff, 
after  demanding  a  jury,  did  not  comply  with 
a  rule  of  the  court  requiring  a  deposit  of 
the  jury  fee,  the  court  did  not  err  in  refus- 
ing his  demand  and  trying  the  case  without 
a  jury;  but  there  Is  nothing  in  the  opinion 
therein  which  justifies  the  action  of  the  court 
in  rendering  a  judgment  without  any  trial. 

The  court  also  erred  in  overruling  the  de- 
fendant's demurrer  to  the  complaint.  The 
complaint  alleges  that  at  the  time  of  the 
commencement  of  the  action  the  plaintiff 
was  the  owner  of,  and  in  iwssession  of,  the 
entire  tract  of  land  therein  described;  and 
it  also  alleged  that  for  about  one  year  prior 
thereto  the  defendant  "had  been,  and  now 
is,"  unlawfully  In  the  possession,  without 
any  right  or  title,  of  a  portion  of  the  above- 
described  premises,  and  unlawfully  with- 
holds the  same  from  the  plaintiff — describing 
the  portion  so  withheld.  The  defendant  de- 
murred to  the  complaint  for  ambiguity, 
pointing  out  in  its  demurrer  these  averments 
as  the  particulars  in  which  it  was  ambiguous, 
and  its  demurrer  should  have  been  sustained. 

The  judgment  should  be  reversed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  re- 
versed: VAN  DYKE,  J.;  SHAW,  J.;  AN- 
GELLOTTI,  J. 


W  Cal.  S86 

MARIN  COUNTY  WATER  CO.  v.  MARIN 
COUNTY  et  al.    (S.  F.  3,9ia)* 

(Supreme  Court  of  California.    Dec  24,  1904.) 

EMINENT  DOMAIN— PROPEBTT  SUBJECT  TO  BIGHT 

—LAND   APPBOPRIATED   FOB   HIOH- 

WAY— EE8EBV0IB. 

1.  Code  Civ.  Proc  §  1237,  defines  eminent  do- 
main as  the  right  of  the  people  or  government 
to  take  private  property  for  public  use.  Sec- 
tion 1240,  enumerating  the  jjrivate  property 
which  may  be  taken  therefor,  includes  all  real 
property  belonging  to  any  person ;  lands  be- 
longing to  this  state,  or  to  any  county,  incorpo- 
rated city,  etc.,  not  appropriated  to  public  use, 
and  property  taken  for  public  use,  providing, 
however,  that  such  projwrty  shall  not  be  taken 
unless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriated. 
Held,  that  land  of  a  private  person  subject  to 

*Rebeariiig  denied  January  23,  190B. 


an  easement  for  a  public  hiehway  may  be  taken 
by  a  water  company  for  a  dam  and  reservoir  as 
for  a  more  necessary  public  use. 

Department  2.  Appeal  from  Superior 
Court,  Marin  County;  Thos.  J.  Lennon, 
Judge. 

Condemnation  proceedings  by  the  Marin 
County  Water  Company  against  the  county 
of  Marin  and  others.  From  a  judgment  for 
the  defendant  county,  plaintiff  appeals.  Re- 
versed. 

Jesse  W.  Lilientbal  and  E.  B.  Martlnelli, 
for  appellant.  Thos.  P.  Boyd  and  Jas.  Alva 
Watt,  for  respondent 

McFARIaAND,  J.  A  demurrer  of  defend- 
ant county  of  Marin  to  the  complaint  for 
want  of  jurisdiction,  and  an  Insufficiency  of 
stated  facts  to  constitute  a  cause  of  action, 
was  sustained  without  leave  to  amend,  and 
judgment  rendered  for  said  defendant.  From 
this  judgment  plaintiff  appeals.  The  ma- 
terial averments  of  the  complaint,  whldi 
presents  a  proceeding  in  eminent  domain, 
are  that  the  plaintiff  is  a  corporation  en- 
gaged In  the  business  of  supplying  the  In- 
habitants of  Marin  county  with  pure  and 
fresh  water ;  that  defendant  county  of  Mar- 
In  is  a  body  corporate  and  a  political  divi- 
sion of  the  state;  that,  in  order  that  plain- 
tiff may  exercise  Its  public  use  of  supply- 
ing water  as  aforesaid  It  la  necessary  for  it 
to  construct  and  maintain  a  dam  and  reser- 
voir at  a  certain  point,  and  to  take  certain 
described  property  for  the  purpose  of  flood- 
ing and  permanently  covering  the  same  with 
water  by  means  of  said  dam  and  reservoir. 
It  is  further  averred  that  the  title  In  fee  to 
said  premises  Is  in  plaintiff,  but  that  they 
are  "subject  to  an  easement  In  favor  of  de- 
fendant county  of  Marin  for  the  uses  of  a 
highway,  and  that  the  premises  sought  to  be 
taken  herein  are  a  part  of  the  highway  or 
road  sometimes  called  the  'Fairfax  and  Bo- 
llnas  Bay  Road.'  "  It  is  further  averred  that 
the  public  use  for  which  the  property  Is 
sought  to  be  taken  "Is  a  more  necessary  pub- 
lic use  than  that  to  which  it  Is  now  appro- 
priated" for  certain  reasons  stated.  And 
It  Is  fiu-ther  averred  that  defendant  county 
of  Marin  has  refused  to  vacate  the  part  of 
the  road  sought  to  be  taken,  or  to  fix  any 
terms  upon  which  It  will  consent  to  permit 
plaintiff  to  acquire  or  have  the  use  thereof. 
The  prayer  Is  that  It  may  be  adjudged  that 
plaintiff  have  the  right  to  take  and  hold  the 
said  premises  for  the  alleged  public  use  upon 
Its  making  compensation  to  be  ascertained, 
etc. 

The  question  presented  Is  an  Important 
one,  and  we  do  not  know  of  any  former  de- 
cision of  this  court  In  which  It  has  arisen  or 
been  determined.  After  a  full  consideration 
of  the  subject,  we  have  reached  the  conclu- 
sion that  the  plaintiff  has  the  right  to  the 
judgment  of  condemnation  prayed  for.  If  it 
can  prove  the  averments  of  the  complaint; 
and  that,  therefore,  the  demurrer  was  im- 
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properly  sustained.  It  may  be  conceded  that 
the  right  of  a  person,  natural  or  artlflcial, 
to  exercise  the  power  of  eminent  domain, 
must  be  found  In  some  statutory  provision. 
The  two  provisions  of  law  which  are  mainly 
Important  here  are  section  1237  and  the  first 
three  subdivisions  of  section  1240  of  the  Code 
of  Civil  Procedure.  Section  1237  is  as  fol- 
lows: "Eminent  domain  is  the  right  of  the 
people  or  government  to  take  private  prop- 
erty for  public  use.  This  right  may  be  exer- 
cised In  the  manner  provided  In  this  title." 
It  Is  contended  by  respondent  that  this  defi- 
nition of  eminent  domain  confines  it  to  pri- 
vate property;  that  this  definition  attaches 
to  and  qualifies  all  subsequent  provisions; 
and  that  the  property  sought  to  be  talvon  in 
the  case  at  bar  Is  not  private  property,  and 
therefore  not  within  the  reach  of  the  pow- 
er of  eminent  domain.  But  section  1240,  to 
and  including  subdivision  8,  is  as  follows: 
"The  private  property  which  may  be  taken 
under  this  act  includes:  (1)  All  real  prop- 
erty belonging  to  any  person.  (2)  Lands  be- 
longing to  this  state,  or  to  any  county,  in- 
corporated city,  or  city  and  county,  village, 
or  town,  not  appropriated  to  some  public 
uaa  (3)  Property  appropriated  to  public 
use;  bnt  such  property  shall  not  be  taken 
nnless  for  a  more  necessary  public  use  than 
that  to  which  it  has  been  already  appropriat- 
ed." These  provisions  of  section  1240  de- 
scribe and  enumerate  the  kinds  of  property 
which,  for  the  purpose  of  the  exercise  of 
eminent  domain,  shall  be  deemed  to  be  pri- 
vate property,  and  "which  may  be  taken  un- 
der this  act,"  and  In  subdivision  8  there  is 
placed  in  this  category,  without  qualifica- 
tion, "property  appropriated  to  public  use." 
Therefore  property  appropriated  to  public 
use — which  includes  the  property  Involved 
in  the  case  at  bar — "may  be  taken"  unless 
the  particular  property  sought  to  be  taken 
in  a  given  case  is  excepted  and  excluded  by 
some  other  provision.  There  Is  such  an  ex- 
ception in  subdivision  2,  which  provides  that 
lands  belonging  to  the  state  or  a  municipal- 
ity can  be  taken  only  when  the  land  had  not 
already  l>een  "appropriated  to  some  public 
use."  In  the  case  at  bar  the  land  which  had 
been  appropriated  to  a  prior  public  use  did 
not  belong  to  the  county  of  Marin,  or  to  any 
otbor  municipality ;  It  belonged  to  appellant 
There  is  here,  then,  presented  the  case  of 
land  belonging  to  a  private  person  which  had 
been  appropriated  to  a  public  use,  and  which, 
under  said  subdivision  3,  may  be  taken  "for 
a  more  necessary  public  use  than  that  to 
which  it  has  been  already  appropriated." 

Counsel  on  each  side  have  given  Instances 
where  unjust  or  mischievous  consequences 
would  follow  from  the  view  of  the  law  op- 
posite to  that  contended  by  them.  The  con- 
sequences which  would  follow  any  particu- 
lar decision  are  hardly  legitimate  arguments 
to  be  considered  In  determining  what  the 
law  is;  but  one  or  two  of  them  may  be 
noticed.     Counsel  for  respondent  say  that. 


if  apiMllant's  view  be  sustained,  then,  for 
Instance,  a  public  square  or  park  or  school- 
house  might  be  taken  by  a  private  person  or 
corporation  under  the  power  of  eminent  do- 
main. But  this  apprehension  is  practically 
answered  by  subdivision  2  of  section  1240, 
which  provides  that  lands  belonging  to  the 
state  or  to  a  municipality  which  have  been 
already  appropriated  to  a  public  use  cannot 
be  taken  under  eminent  domain  for  another 
public  use.  On  the  other  hand,  it  is  said 
that,  if  a  public  road  can,  in  no  instance,  be 
taken  for  a  more  necessary  public  use,  tb«i 
a  city  desirous  of  establishing  waterworks, 
or  a  company  furnishing  water  to  a  city, 
could  not  acquire  and  maintain  dams  and 
reservoirs  in  another  county,  no  matter  how 
necessary  they  might  be,  if  a  public  road, 
though  of  little  use,  happened  to  run  through 
part  of  the  land  necessary  to  be  taken.  How- 
ever, whatever  consequences  may  flow  from 
any  particular  view,  we  must  declare  the 
law  to  be  as  we  find  it;  and,  considering  all 
the  provisions  of  the  Code  together  as  they 
stand,  we  think  that  the  law  on  the  subject 
is  as  above  stated.  The  Legislature  has  al- 
ways the  power  to  change  the  law  when  ex- 
perience shows  that  a  change  is  necessary. 
We  do  not  think  that  the  provisions  of  the 
Political  Code  giving  the  board  of  supervis- 
ors certain  general  powers  as  to  laying  out 
and  closing  public  roads  have  any  bearing 
on  the  question  here  involved. 

The  Judgment  Is  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer 
to  the  complaint 

We  concur:   HENSHAW,!.;  LOBIOAN,J. 


14S  Cal.  MM 
PEOPLE  ▼.  COLEMAN.     (Cr.  1,181.) 
(Supreme  Court  of  California.    Dec.  29,  1904.) 

CBIMINA.L  LAW— INCREASE   OF  PUNI8HMKNT  ON 

SUBSEQUENT  CONVICTIONS— CONSTtra- 

TIONAL    LAW— STATUTES. 

1.  The  Increase  in  the  penalty  on  subsequent 
convictions  of  the  same  person  for  crime,  requir- 
ed by  Pen.  Code,  §  666,  does  not  punish  accused 
twice  for  the  same  offense. 

2.  Pen.  Code,  §  666,  provides  for  Increasing 
the  punishment  of  criminals  on  subsequent  con- 
victions. Section  988  provides  that  the  arraign- 
ment must  l>e  made  by  the  court,  or  by  the 
clerk  or  district  attorney  under  its  direction, 
and  consists  in  reading  the  indictment  or  infor- 
mation to  ttie  defendant,  and  delivering  to  him  a 
copy  thereof  and  of  the  indorsements  thereon, 
including  the  list  of  witnesses,  and  asking  him 
whether  he  pleads  guilty  or  not  guilty  to  the 
indictment  or  information.  Section  11.58  pro- 
vides that  whenever  the  fact  of  a  previous  con- 
viction of  another  offense  is  charged,  the  jury, 
if  they  find  a  verdict  of  guilty  of  the  offense 
with  which  he  is  charged,  must  also,  unless  the 
answer  of  the  defendant  admits  the  charge,  find 
whether  he  has  suffered  such  previous  convic- 
tion, and  that  their  verdict  shall  be  whether  the 
charge  of  previous  conviction  is  true  or  false. 
Held,  that  a  contention  that  it  is  a  discrimina- 
tion and  destruction  of  the  uniform  operation  o( 
the  general  laws  in  the  trial  of  a  case,  where  n 

1 1.  See  Criminal  Law,  voL  14,  Cant.  Dig.  i  2S6. 
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former  conviction  Is  relied  on  to  increase  tne 
penalty  for  the  offense  for  which  defendant  is 
being  tried,  that  the  jury  is  prejudiced  in  ad- 
vance from  the  fact  of  the  reading  of  the  indict- 
ment charging  him  with  the  previous  convic- 
tion, and  that  thereby  defendant  is  compelled 
to  be  a  witness  against  himself,  is  nntenable, 
in  view  of  section  1093,  directing  that  after 
the  jury  is  impaneled  and  sworn  in  felony 
cases  the  indictment  or  information  shall  be 
read  to  the  jury,  the  defendant's  plea  stated, 
and  that  where  a  previous  conviction  is  char- 
ged, and  the  defendant  has  confessed  the  same, 
the  cierk  in  reading  the  indictment  shall  omit 
therefrom  all  that  relates  to  the  previous  con- 
viction. 

3.  Under  the  statutes,  in  a  case  where  a  de- 
fendant charged  with  robbery  and  a  previous 
conviction  for  the  same  offense  is  arraigned 
and  tried  in  the  same  manner  as  any  other  de- 
fendant who  has  suffered  a  previous  conviction 
to  which  a  plea  of  not  guilty  is  entered,  follow- 
ed by  verdict  of  guilty  and  sentence  for  the 
crime  charged  with  a  previous  conviction  of  rob- 
bery, there  is  not  a  deprivation  of  liberty  with- 
out dne  process  of  law.  within  the  direct  inhibi- 
tion of  Const.  tJ.  S.  Amend,  art.  14. 

Department  1.  Appeal  from  Superior 
Conrt,  Los  Angeles  County;  B.  K  Smith, 
Judge. 

James  Coleman  was  convicted  of  crime, 
and  be  appeals.  -  Affirmed. 

Adam  Dixon  Warner,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  R.  C.  Van  Fleet,  and  E. 
B.  Power,  for  the  People. 

VAN  DYKE,  J.  This  Is  an  appeal  from  a 
Judgment  sentencing  the  defendant  to  15 
years  in  the  penitentiary  (or  the  crime  of 
i-obbery,  with  a  former  conviction  of  rob- 
bery. The  information  alleged  a  prior  con- 
viction of  robbery  on  the  11th  day  of  March, 
1802,  and  the  new  offense  of  robbery  com- 
mitted on  the  25th  day  of  November,  1903. 
On  the  arraignment  of  the  defendant  he 
stood  mute  as  to  said  prior  conviction  of 
robbery  as  charged  In  said  Information,  and 
the  plea  of  not  guilty  was  entered  on  the 
record  by  the  clerk,  whereupon  the  defend- 
ant entered  a  plea  of  not  guilty  of  robbery 
as  charged  in  the  information,  as  committed 
on  the  25th  day  of  November,  1903. 

The  appeal  is  taken  on  the  ground  that 
the  defendant  did  not  have  a  fair  and  Im- 
partial trial,  as  Intended  by  the  Constitution 
of  the  United  States  and  of  the  state  of  Cal- 
ifornia, for  the  reason  that  the  trial  was 
wnducted  under  the  provisions  of  sections 
(iG6.  988,  and  1158  of  the  Penal  Code.  These 
sections  read  as  follows: 

"Sec.  600.  Second  Offense,  How  Punished 
After  Conviction  of  Former  Offense.  Every 
person  who,  having  been  convicted  of  petit 
larceny,  or  of  any  offense  punishable  by  Im- 
prisonment in  the  state  prison,  commits  any 
crime  after  such  conviction,  is  punishable 
therefor  as  follows:  (1)  If  the  offense  of 
which  such  penon  is  subsequently  convicted 
is  such  that,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprison- 
ment In  the  state  prison  for  any  term  ex- 
ceeding ten  years,  such  person  is  punishable 
by  imprisonment  in  the  state  prison  not  less 


than  ten  years.  <2)  If  the  subsequent  offense 
is  such  that  upon  a  first  conviction,  the  of- 
fender would  be  punishable  by  imprisonment 
in  the  state  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  sub- 
sequent offense.  Is  punishable  by  imprison- 
ment In  the  state  prison  not  exceeding  ten 
years.  (3)  If  the  subsequent  conviction  is  for 
petit  larceny,  then  the  person  convicted  of 
such  subsequent  offense  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
five  years." 

"Sec.  088.  Arraignment,  How  Made.  The 
arraignment  must  be  made  by  the  court,  or 
by  the  clerk  or  district  attorney  under  its 
direction,  and  consists  in  reading  the  indict- 
ment or  information  to  the  defendant  and  de- 
livering to  him  a  copy  thereof,  and  of  the 
indorsements  thereon,  including  the  list  of 
witnesses,  and  asking  him  whether  he  pleads 
guilty  or  not  guilty  to  the  Indictment  or 
information." 

"Sec.  1158.  Jury  May  Find  Upon  Charge  of 
Previous  Conviction.  Whenever  the  fact  of 
a  previous  conviction  of  another  offense  is 
charged  in  an  indictment  or  Information,  the 
Jury,  if  they  find  a  verdict  of  guilty  of  the 
offense  with  which  he  Is  charged,  must  also, 
unless  the  answer  of  the  defendant  admits 
the  charge,  find  whether  or  not  he  has  suf- 
fered such  previous  conviction.  The  verdict 
of  the  Jury  upon  a  charge  of  previous  con- 
viction may  be:  "We  find  the  charge  of  pre- 
vious conviction  true,'  or,  'We  find  the  cliarge 
of  previous  conviction  not  true,'  as  they  find 
that  the  defendant  has  or  has  not  suffered 
such  conviction." 

Similar  provisions  have  been  contained  in 
the  statutes  of  various  states  for  many  years, 
and  they  have  been  uniformly  sustained  by 
the  courts.  Moore  v.  Missouri,  150  U.  S.  676, 
16  Sup.  Ct.  178,  40  L.  E3d.  801.  Penal  laws 
are  not  so  much  for  the  punishment  of  the 
offender  as  for  the  protection  of  society,  and 
experience  has  shown  that  the  persistent  and 
hardened  offender  Is  more  dangerous  to  so- 
ciety than  a  person  who  has  committed  but 
one  offense,  and  that  a  severer  punishment 
is  demanded  in  such  case,  the  better  to  pro- 
tect society.  Appellant's  counsel  in  bis  reply 
brief  says:  "It  may  be  admitted  that  the 
prior  conviction  constitutes  the  subsequent 
violation  of  the  law  an  'aggravated  offense,' 
for  that,  we  may  admit,  is  the  meaning  and 
Intent  and  the  force  and  effect  of  section 
666,  with  which  we  have  no  quarrel."  But 
he  claims  that  this  matter  of  aggravation  is 
for  the  information  of  the  court  alone,  and 
with  which  the  Jury  has  no  concern  and 
nothing  to  do.  It  may  be  replied  to  this  that 
the  former  conviction  is  a  fact,  and  a  very 
important  one,  which  constitutes  or  goes  to 
make  up  this  aggravated  offense,  and,  l>elng 
a  material  fact  in  the  case,  necessarily  it 
mtist  be  pleaded;  and  if  issue  be  Joined  in 
reference  thereto,  either  by  plea  of  not  guilty 
or  by  standing  mute,  which  amounts  to  the 
same  thing  under  the  Penal  Code,  that  ma- 
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t»ial  tact  must  be  provoi  as  any  other 
material  fact  in  the  trial  of  the  canse.  In 
People  ▼.  King,  64  Cal.  840,  30  Pac.  1029,  In 
a  like  case,  this  conrt  says:  "But  the  charge 
of  Uie  previous  conviction  which  entered  Into 
and  made  part  of  the  aggravated  offense 
was  one  to  which  the  accnsed  had  the  right 
to  plead,  and  for  which  he  had  the  right  to 
be  tried  as  In  other  casea  In  snch  a  case 
he  iB  not  being  tried  for  a  separate  ofTense 
as  Intimated  by  appellant's  connsel,  but,  as 
already  stated,  the  fact  of  the  former  con- 
viction Is  a  part  of  the  offense  upon  which 
he  l8  being  tried."  In  People  v.  Stanley,  47 
CaL  114,  17  Am.  R^.  401,  It  was  claimed, 
aa  here,  that  If  the  punishment  tat  the  sec- 
ond offense  be  increased  because  of  a  prior 
conviction  for  another  offense  the  accused 
would  be  twice  punished  for  the  same  of- 
fense^  to  which  this  court  replies:  "The 
ready  answer  to  the  proposition  is  that  he 
la  not  again  punished  for  the  first  offense, 
bat  the  punishment  for  the  second  is  In- 
creased, because  by  his  persistence  in  the 
perpetration  of  crime  he  baa  evinced  a  de- 
pravity which  merits  a  greater  punishment, 
and  hence  to  be  restrained  by  severer  pen- 
alties, than  if  It  were  his  first  offense."  It 
Is  again  contended  on  behalf  of  the  appel- 
lant that  it  Is  a  discrimination  and  destruc- 
tion of  the  uniform  operation  of  the  general 
laws  In  the  trial  of  a  case  like  this,  and  that 
the  Jury  Is  prejudiced  In  advance  from  the 
fact  of  the  reading  of  the  Indictment  char- 
ging him  with  the  previous  conviction,  and 
that  thereby  defendant  is  compelled  to  be  a 
witness  against  himself.  To  this  it  might 
be  replied  that  the  defendant  has  it  In  his 
power  to  avoid  bringing  before  the  Jury  the 
fact  of  a  previous  conviction,  by  confessing 
such  previous  conviction  at  the  time  of  the 
arraignment  before  the  court  Section  1093 
of  the  Penal  Code  directs  that,  after  the  jury 
is  Impaneled  and  sworn,  the  Indictment  or 
Inf  (K'matlon  is  read  to  the  jury,  "and  In  cases 
where  It  charges  a  previous  conviction,  and 
the  defendant  has  confessed  the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  all 
that  relates  to  such  previous  conviction." 

The  provisions  of  the  Penal  Code  and  the 
practice  thereunder  In  reference  to  cases  of 
previous  convictions  are  not  In  conflict  with 
the  provisions  of  the  Constitution  of  the 
United  States  or  of  this  state. 

In  Mocre  v.  Missouri,  supra,  the  indict- 
ment charged  that  defendant,  on  the  11th 
day  of  January,  1877,  In  the  city  of  St. 
Louis,  In  the  criminal  court  therein,  was  duly 
convicted  of  the  offense  of  grand  larceny, 
and  was  sentenced  by  said  court  to  impris- 
onment in  the  penitentiary  for  the  term  of 
three  years,  and  was  duly  Imprisoned  In  said 
penitentiary  accordingly,  and  that  thereaft- 
er he  committed  the  offense  of  burglary  and 
grand  larceny  on  May  26,  1893.  On  being 
arraigned  he  pleaded  not  guilty.  Among  the 
grounds  assigned  on  bis  motion  for  arrest 
of  Judgment  was  that  the  first  offense  was 


not  Included  in  the  last  offense,  but  was  a 
separate  and  distinct  offense,  and  that  the 
statute  upon  which  the  Indictment  was 
founded  was  unconstitutional  and  void,  in 
that  It  violated  the  fourteenth  amendment 
of  the  federal  Constitution,  and  the  bill  of 
rights  of  the  Constitution  of  Missouri,  in 
that  it  prescribed  a  second  punishment  for 
the  same  offense,  and  a  different  punishment 
for  different  persons  for  committing  said 
offenses.  The  Supreme  Court,  however,  held 
that  these  contentions  were  untenable;  that 
the  accused  was  not  again  punished  for  the 
same  offense.  "The  punishment  is  for  the 
last  offense  committed,  and  It  is  rendered 
more  severe  in  consequence  of  the  situation 
Into  which  the  party  had  previously  brought 
himself."  Citing  with  approval  Ross'  Case, 
2  Pick.  165;  People  v.  Stanley,  47  Oal.  113, 
17  Am.  Bep.  401;  Plumbly  v.  Commonwealth, 
2  Mete.  (Mass.)  413;  Johnson  v.  People,  55  N. 
Y.  519;  and  a  great  number  of  other  cases 
from  various  states. 

In  People  v.  Sickles,  156  N.  T.  548,  51  N. 
E.  290,  291,  It  Is  said  in  the  opinion  of  the 
court:  "Reason  suggests  that  the  persist- 
ent and  hardened  offender  needs  a  severer 
punishment.  The  previous  punishment  hav- 
ing failed  to  reform  him,  his  guilt,  upon  his 
further  offending.  Is  greater,  and,  being  so, 
severer  treatment  Is  needed  to  compel  him 
to  reform  his  ways,  and  In  furtherance  of 
the  effort  to  prevent  crime.  In  enacting  that, 
upon  a  conviction  for  a  second  offense,  the 
punishment  shall  be  one  of  greater  severity, 
the  Legislature  has  acted  In  accordance  with 
the  dictates  of  a  wise  policy  and  has  in- 
vaded no  constitutional  right  How  can  it 
be  said  that  the  defendant  has  not  had  due 
process  of  law?  The  statute  announced  the 
enhanced  penalty  which  he  would  incur  by 
repeating  his  Infraction  of  the  laws  against 
crime.  The  indictment  charged  him  with 
the  aggravated  crime,  and  he  was  put  upon 
his  trial,  under  the  charge  of  being  for  a 
second  time  an  offender,  and  therefore  lia- 
ble to  suffer  a  severer  punishment  His  sen- 
tence was  pronounced  after  he  had  been 
tried  and  found  guilty  by  the  verdict  of  a 
jury.  The  course  of  the  administration  of 
justice  was  regular  In  all  respects.  When 
it  Is  said  that  the  presumption  of  the  defend- 
ant's Innocence  was  destroyed  by  the  intro- 
duction of  proof  of  his  former  conviction  the 
proposition  Is  based  upon  mere  assumption, 
and  It  Is  the  error  in  that  assumption  which 
affects  the  appellant's  argument.  The  stat- 
ute has  not  abrogated  the  rule  as  to  the 
presumption  of  innocence." 

The  scope  and  meaning  of  the  fourteenth 
amendment  to  the  Constitution  were  consid- 
ered in  In  re  Kemmler,  136  V.  a  436,  10 
Sup.  Ot.  930,  34  L.  Ed.  619.  The  Supreme 
Conrt  says  in  that  case:  "The  fourteenth 
amendment  did  not  radically  change  the 
whole  theory  of  the  relations  of  the  state  and 
federal  governments  to  each  other  and  of 
both  governments  to  the  people.    The  same 
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person  may  be  at  the  same  time  a  citizen  of 
the  United  States  and  a  citizen  of  a  state. 
Protection  to  life,  liberty,  and  property  rests 
primarily  wUb  tbe  states,  and  tbe  amend- 
ment furnisbes  an  additional  guaranty 
against  any  encroacbnient  by  the  states  upon 
those  fundamental  rights  which  belong  to 
citizenship,  and  which  the  state  governments 
■were  created  to  secure.  The  privileges  and 
Immunities  of  citizens  of  the  United  States, 
as  distinguished  from  the  privileges  and  im- 
munities of  citizens  of  the  states,  are  Indeed 
protected  by  it;  but  those  are  privileges  and 
immunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government, 
and  granted  or  secured  by  tbe  Constitution 
of  tbe  United  States."  Citing  a  number  of 
former  decisions  by  the  same  court.  And 
again,  in  Leeper  v.  Texas,  139  V.  8.  467,  11 
Sup.  Ct.  577,  35  li.  Ed.  225,  It  is  said  "that 
by  tbe  fourteenth  amendment  the  powers  of 
states  In  dealing  with  crime  within  their 
borders  arc  not  limited,  except  that  no  state 
can  deprive  particular  persons,  or  classes  of 
persons,  of  equal  and  impartial  Justice  un- 
der the  law;  that  law  in  Its  regular  course  of 
administration  through  courts  of  Justice  is 
due  process,  and  when  secured  by  tbe  law 
of  the  state  the  constitutional  requirement  is 
satisfied;  and  that  due  process  Is  so  secured 
by  laws  operating  on  all  alike,  and  not  sub- 
jecting the  individual  to  the  arbitrary  exer- 
cise of  the  powers  of  government  unrestrain- 
ed by  the  established  principles  of  private 
right  and  distributive  Justice."  Citing  a 
number  of  cases. 

Tbe  defendant  in  this  case,  as  appears 
from  the  record,  was  arraigned  and  tried  in 
the  same  manner  as  any  other  defendant 
who  has  suffered  a  previous  conviction  is  ar- 
raigned and  tried,  and  therefore  be  was  not 
discriminated  against  or  deprived  of  due  pro- 
cess of  law,  as  shown  by  the  decisions  al- 
ready cited  and  many  others  from  tbe  various 
states  that  might  be  cited  to  the  same  ef- 
fect. 

Judgment  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  J. 


OSBORN  V.  PIONEER  MUT.  INS.  ASS'N 

OF  SEATTLE. 

(Supreme   Court   of   Washington.     Jan.   26, 

1905.) 

APPEAL— QUESTIONS     REVIEWABLE— STATEMENT 
OF  FACTS— NECESSITY. 

1.  The  Supreme  Court  cannot  review  the  rul- 
ing of  the  trial  court  in  granting  a  nonsuit 
where  no  question  is  raised  upon  the  pleadings, 
and  there  is  no  statement  of  facts  in  the  record 
before  it. 

Appeal  from  Superior  Court,  Walla  Walla 
County;   Thos.  H.  Brents,  Judge. 

Action  by  R.  H.  Osbom  against  tbe  Pioneer 
Mutual  Insurance  Association  of  Seattle, 
Wash.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed, 


Geo.  T.  Thompson  and  Oscar  Cain,  for 
appellant    H.  T.  Granger,  for  respondent 

PER  CURIAM.  Action  was  brought  to 
recover  on  an  insurance  policy.  At  the  con- 
clusion of  the  plaintiff's  testimony,  the  de- 
fendant challenged  the  sufficiency  of  tbe 
testimony,  and  moved  tbe  court  for  a  non- 
suit, which  motion  was  sustained,  and  tbe 
cause  dismissed,  at  plaintiff's  cost,  to  which 
orders  and  Judgment  tbe  plaintiff  excepted, 
and  his  exception  was  duly  allowed.  No 
question  is  raised  upon  the  pleadings,  and 
no  statement  of  facts  Is  brought  to  this 
court.  This  court  is  therefore  not  in  a  po- 
sition to  review  the  rulings  or  decisions  of 
the  trial  court. 

The  Judgment  is  affirmed. 


STATE  ex  rel.  PR08SER  FALLS  LAND  ft 

IRRIGATION  CO.  v.  TAYLOR. 
(Supreme  Court  of  Washington.    Jan.  21,  190.5.) 

MUNICIPAL  COBPOBATIONS— CITIES  OP  FOURTH 
CLASS— POWERS  —  ORDINANCES  —  SIONATUBE 
OF   MAYOR— MINISTERIAL   DUTY— MANDAMUS. 

1.  Cities  of  the  fourth  class  have  power  to 
grant  franchises  to  erect  and  maintain  electric 
light  and  power  plants  thereir. 

2.  The  mayor  of  a  city  of  the  fourth  class  is 
not  justified  in  bis  refusal  to  sign  an  ordinance 
granting  a  franchise  to  erect  and  maintain  an 
electric  light  and  power  plant  therein  on  the 
ground  that  a  franchise  had  been  previously 
granted  to  another  person,  it  not  appearing  that 
the  previous  franchise  was  exclusive. 

3.  Under  1  Ballinger's  Ann.  Codes  &  St  S 
1012,  relating  to  cities  of  the  fourth  class,  pro- 
viding that  every  ordinance  shall  be  signed  by 
the  mayor,  and  giving  him  no  veto  power,  the 
duty  of  tbe  mayor  to  sign  is  merely  ministerial ; 
and  hence  he  may  be  compelled  by  mandamus  to 
'affix  his  signature. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty;  Frank  H.  Rudkin,  Judge. 

Petition  by  tbe  state,  on  tbe  relation  of 
tbe  Prosser  Falls  Land  &  Irrigation  Com- 
pany, against  E.  W.  R.  I'aylor,  for  writ  of 
mandamus.  From  a  Judgment  In  favor  of 
relator,  defendant  appeals.    Affirmed. 

Snyder  &  Preble  and  H.  J.  Snively,  for 
appellant  Whltson  &  Parker,  for  respond- 
ent 

DUNBAR,  J.  This  Is  a  special  proceed- 
ing, prosecuted  by  the  relator,  Prosser  Falls 
Land  &  Irrigation  Company,  against  tbe  de- 
fendant, as  mayor  of  the  town  of  Prosser,  a 
city  of  the  fourth  class,  to  compel  him  by 
writ  of  mandamus  to  sign  a  proposed  or- 
dinance of  said  town  passed  by  its  city 
council,  granting  to  said  relator  a  franchise 
to  erect  and  maintain  electric  light  and  elec- 
tric power  plants  in  said  city,  and  to  erect 
and  maintain  in  the  public  streets  thereof 
poles,  wires,  and  other  fixtures  for  furnish- 
ing electric  light  and  electric  power.  After 
setting  forth  tbe  ordinance,  tbe  petition  al- 
leged that  the  mayor  refused  to  sign  the 
same,  and  prayed  that  a  writ  issue  to  corn- 
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pel  bim  to  nlgn  said  ordinance.  To  this 
petition  tbe  defendant  answered.  The  plain- 
tiff demurred  generally  to  defendant's  an- 
swer to  tbe  petition  for  said  writ  of  man- 
damus, which  demurrer  was  sustained. 
JudKnient  was  entered  requiring  appellant 
to  sign  the  said  proposed  ordinance,  and  di- 
recting that  a  writ  of  mandamus  Issue  to 
that  end.  Tbe  proceeding  is  in  this  court 
upon  appeal  by  said  defendant  from  said 
judgment. 

Tbe  petition  set  out  tbe  ordinance,  which 
la  too  lengthy  to  reproduce  here — In  fact, 
there  is  no  contention  over  the  form  of  the 
ordinance,  the  answer  being  that  the  city 
bad  no  power  to  pass  such  an  ordinance,  It 
being  beyond  the  scope  of  Its  authority — 
and  alleges  that  tbe  mayor  was  not  com- 
pelled, under  the  charter,  to  sign  such  or- 
dinance, but  that  tbe  charter  provision  re- 
quiring bim  to  sign  tbe  ordinances  contem- 
plated an  approval  by  him  of  the  ordinance 
before  tbe  signing;  that  tbe  act  was  not  a 
ministerial  act,  but  one  of  discretion.  Tbe 
answer  further  alleged,  in  defense  of  the 
mayor,  the  fact  that  certain  other  franchises 
had  at  a  prior  time  been  granted  to  one 
Thompson.  We  thinic,  without  entering  Into 
a  spcciflc  discussion  of  the  question,  that 
ample  authority  Is  given  by  the  charter  to 
tbe  city  council  to  pass  tbe  ordinance  that 
it  did  pass.  And  there  is  no  merit  In  tbe 
further  answer  that  a  similar  franchise  had 
lieen  granted  to  Thompson,  for  it  does  not 
appear  that  an  exclusive  franchise  had  been 
grunted  to  any  one,  even  If  tbe  city  bad 
power  to  grant  such  a  franchise.  The  main 
contention  of  the  appellant  is  that  the  char- 
ter of  tbe  town  of  Prosser,  to  wit,  the  gen- 
eral law  governing  cities  of  the  fourth  class, 
vests  In  the  mayor  power  to  withhold  bis 
signature  to  any  proposed  ordinance.  Sec- 
tion 1012,  1  Balllnger's  Ann.  Codes  &  St., 
which  is  the  section  governing  In  this  re- 
spect cities  and  towns  of  the  fourth  class. 
Is  as  follows:  "  •  •  *  Every  ordinance 
shall  be  signed  by  the  mayor,  attested  by 
the  clerk  and  published  at  least  once  in  a 
newspaper  published  in  such  town,  or  print- 
ed and  posted  In  at  least  three  public  places 
therein."  It  is  Insisted  by  the  appellant 
that.  Inasmuch  as  tbe  statute  provides  for 
tbe  attestation  of  the  ordinance  by  the  cleric, 
it  Is  evidently  not  the  purpose  of  the  stat- 
ute. In  providing  for  tbe  mayor's  signing  the 
said  ordinance,  that  It  also  shall  be  for  tbe 
purpose  of  attestation,  and  tbat  a  contract 
is  drawn  between  tbe  mayor's  signing  and 
the  clerk's  attesting.  It  Is  also  Insisted 
tbat.  if  It  were  a  fact  that  the  mayor  has  no 
legal  authority  to  approve  ordinances,  and 
therefore  be  acts  in  a  ministerial  capacity 
only  In  signing  them,  then  the  alleged  or- 
dinance In  question  Is  absolutely  void,  for 
tbe  reason  tbat  Its  going  Into  effect  Is  ex- 
pressly contingent  upon  its  approval  by  the 
mayor.  But  it  seems  to  us  that  this  Is  not 
Mund  reasoning,  and  assumes  the  very  ques- 


tion In  controversy,  and  It  might  as  well 
be  contended  that  an  ordinance  was  void 
because  tbe  clerk  had  not  attested  It,  and 
therefore  tbe  clerk  could  not  be  compelled 
to  attest  it  by  reason  of  the  ordinance  being 
void.  The  adoption  of  such  a  rule  of  rea- 
soning would,  we  think,  operate  against  the 
enforcement  of  all  municipal  law.  This 
question  must  be  considered  in  tlie  light  of 
the  basic  principle  of  law  that  all  the  low- 
ers and  duties  of  a  mayor  depend  upon  the 
provisions  of  tbe  charter  in  cases  of  this 
kind,  a  principle  which  Is  so  universally  ac- 
knowledged that  the  citation  of  authority 
in  its  support  becomes  unnecessary.  There 
being  no  provision  of  the  charter  granting 
any  veto  or  e<iuivalent  power  to  the  mayor, 
none  can  be  accorded  him  by  tbe  courts. 
The  statute  In  this  respect  simply  provides 
that  be  shall  sign  every  ordinance.  But  an 
examination  of  the  charter  powers  of  cities 
of  tbe  second  and  third  classes  strengthens 
the  idea  that  the  mayor's  duty  in  this  ease 
Is  purely  ministerial.  Of  course,  the  cities 
of  the  first  class  make  their  own  charters. 
Tbe  mayors  of  tbe  cities  of  the  second  and 
third  classes  are  especially  clothed  with  au- 
thority to  veto  ordinances,  and  are  made 
a  part  of  the  legislative  department  of  such 
cities.  But,  no  such  authority  being  vested 
in  the  mayor  by  the  charter  of  cities  of  the 
fourth  class,  It  must  be  concluded,  not  tbat 
by  Inadvertence  tbe  Legislature  failed  to 
clotbe  the  mayors  of  such  municipalities 
with  tbe  veto  power,  but  tbat  the  legislative 
intention  was  to  discriminate  in  this  respect 
between  cities  of  the  second  and  third  and 
cities  of  the  fourth  class. 

On  the  whole,  we  are  satisfied  tbat  the 
Judgment  of  the  superior  court  was  correct, 
and  It  is  therefore  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON  and 
HADLEY,  JJ.,  concur. 


HERZOG  V.  PALATINE  INS.  CO..  LIMIT- 
ED, OP  LONDON.  ENGU<VND,  et  al. 
(Supreme   Court   of   Washington.     Jan.   21, 
1905.) 

FIRE  IXSUBANCE  —  POLICY  —  DIVISIBILITY  — 
FALSE  SWEABING — MISTAKE— VERDICT  —  EX- 
CfcSSIVENESS— APPEAL  —  TIME—CALCULATION 
—ESTOPPEL. 

1.  Where  plaintiff,  after  the  entry  of  an  in- 
formal judgment  in  his  favor  by  the  clerk,  pre- 
pared a  formal  judgment,  and  had  it  signed  by 
the  judge  and  entered  of  record,  he  is  estopped 
to  say  tfiat  the  time  for  appeal  shall  be  calculat- 
ed from  the  date  of  the  Informal  entry. 

2.  In  an  action  on  a  policy  of  fire  insurance, 
where  a  piano  was  made  one  of  the  items  of  in- 
surance, but  tlic  record  failed  to  show  how  it 
oamo  to  be  included  in  the  policy,  no  presump- 
tiou  arises  that  it  was  included  by  fraud. 

3.  Where  a  policy  of  insurance  is  issued,  cov- 
ering dilTerent  classes  of  property,  and  each 
class  is  insured  for  a  specific  sum,  a  breach  of 
the  contract  as  to  one  or  more  classes  does  not 

^  S.  See  Insurance,  vol.  28,  Cent.  Dig.  |{  3ST,  702. 
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avoid  the  policy  as  to  other  classes,  in  the  ab- 
sence of  fraud,  act  condemned  by  public  policy, 
or  an  increase  of  risk  on  the  whole  property  ia- 
sured,  be<'ause  of  the  breach  as  to  a  part. 

4.  Where  a  fire  insurance  policy  covered  sev- 
eral items,  the  fact  that  one  item  was  inserted 
by  mistake  of  the  parties  would  not  affect  the 
validity  of  the  contract  as  to  other  items. 

5.  Where  all  the  circumstances  attending  the 
preparation  and  signing  of  proofs  of  loss  in  nn 
action  on  a  policy  of  fire  insurance  were  sub- 
miltpd  to  the  jury,  their  finding  that  there  was 
no  false  swearing  is  conclusive. 

6.  Where  a  policy  of  fire  insurance  was  made 
payable  to  the  vendor  of  the  building  Insured 
thereby,  "as  his  interest  might  appear/'  for  the 
balance  due  on  the  price,  a  verdict  in  an  action 
on  the  policy  by  such  vendor  for  a  sum  in  excess 
of  the  amount  covering  the  building  was  excess- 
ive ;  it  appearing  that  he  had  no  interest  in 
other  property  insured  by  the  policy  under  sep- 
arate  items. 

7.  In  an  action  on  a  policy  of  fire  insurance, 
where  the  persons  to  whom  the  policy  was  is- 
sued were  joined  with  the  insured  as  defendants 
by  the  plaintiff,  to  whom  the  policy  was  pay- 
able as  his  interest  might  appear,  admissions 
of  the  insurer's  codefendants  are  not  binding 
on  the  insurer. 

8.  An  appeal  from  a  final  judgment  brings  up 
for  revif'w  the  order  denying  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  ex- 
cessive. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Uuston.  Judge. 

Action  by  J.  Emll  Herzog  against  the  Pala- 
tine Insurance  Conipan.v,  Limited,  of  London. 
England,  and  others.  From  a  Judgment  for 
plaintiff,  the  Insurance  company  appeals. 
Modified. 

H.  T.  Granger,  for  appellant.  Marshall 
K.  Snell  and  Bertha  M.  SucU,  for  respond- 
ent 

HUDKIN,  J.  On  the  lOth  day  of  Au- 
gust, lirfit,  the  defendant  the  Palatine  Insur- 
ance Company,  I^imlted,  Issued  to  the  de- 
fendants Thompson,  Uill  &  Shreoder  Its  cer- 
tain policy  of  Insurance,  for  $2,.'>00,  dis- 
tributed as  follows:  ?2.000  on  a  certain  hotel 
building,  $300  on  the  furniture  and  fixtures, 
and  $2iF0  on  the  plauo,  all  while  contained 
In  the  hotel  building.  The  policy  was  writ- 
ten without  any  written  application  there- 
for, and  the  loss.  If  any,  was  made  payable 
to  the  plaintiff,  Herzog,  "as  bis  Interest 
might  appear."  On  the  10th  day  of  August, 
1902.  and  during  the  life  of  the  policy,  the 
hotel  building  and  furniture  were  destroyed 
by  fire.  At  the  time  of  the  insurance  and 
at  the  time  of  the  destruction  of  the  prop- 
erty the  plaintiff  held  a  mortgage  on  the 
hotel  building  to  secure  a  sum  In  excess  of 
$2,500  due  from  the  defendants  Thompson, 
Hill  &  Shreeder  on  account  of  the  purchase 
price  of  the  property.  The  amended  com- 
plaint, on  which  the  action  was  tried,  set 
out  the  policy,  the  destruction  of  the  prop- 
erty by  fire,  and  the  refusal  of  the  Insurance 
company  to  pay  the  loss.  The  amended 
complaint  further  alleged  that,  some  time 
prior  to  the  issuance  of  the  policy,  one  Amy, 
president  of  the  Fidelity  Rent  &  Collection 
Company,  the  agent  of  the  defendant  insur- 
ance   company,    solicited    the    defendants 


Thompson,  Hill  ft  Shreeder  to  write  insur- 
ance on  said  property;  that  it  was  the  in- 
tent and  understanding  of  the  plaintiff  and 
the  defendants  Thompson,  Hiil  &  Shreeder 
that  the  $2,500  insurance  on  the  property 
should  be  apportioned  as  follows:  $2,000 
on  the  hotel  building,  and  $500  on  the  furni- 
ture and  fixtures  therein  contained — which 
intent  and  understanding  were  well  known 
to  the  defendant  insurance  company,  through 
its  agent;  that  the  plaintiff  relied  upon  the 
defendant  insurance  company  to  so  write 
the  policy  of  insurance,  but  that  the  insur- 
ance company  did,  through  its  agent,  write 
the  policy  of  insurance  distributing  the  same 
as  hereinbefore  stated,  though  the  said 
Thompson,  Hill  &  Shreeder  owned  no  piano 
at  the  time  of  the  Issuance  of  the  policy, 
did  not  intend  to  insure  a  piano,  and  no 
piano  was  in  the  building  at  the  time  of  its 
destruction;  that  no  ioss  was  ever  claimed 
on  account  of  the  piano,  and  that  the  in- 
sured did  not  discover  that  a  piano  was 
actually  included  within  the  policy  until  aft- 
er the  destruction  of  the  property,  for  the 
reason  that  the  policy  was  turned  over  to 
the  attorney  for  the  plaintiff  immediately 
upon  its  issuance,  to  be  held  with  the  other 
securities  against  the  property.  After  deny- 
ing portions  of  the  complaint,  the  answer  of 
the  insurance  company  alleged  affirmative- 
ly: First  That  the  policy  contained  a  pro- 
vision that  "this  entire  policy  shall  be  void 
If  the  interest  of  the  Insured  in  the  prop- 
erty be  not  truly  stated  herein";  that  the 
piano  referred  to  was  not  the  property  of 
the  insured,  and' was  placed  in  the  building 
at  or  shortly  after  the  date  of  insurance,  and 
continued  therein  until  alwut  December  19. 
1901,  and  that  by  reason  of  these  facts  the 
entire  policy  became  void.  Second.  That 
the  policy  contained  the  further  provision 
that  "this  entire  policy  shall  be  void  in  the 
case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether 
before  or  after  loss";  that  In  the  proofs  of 
loss  furnished  to  defendant  tnsuronce  com- 
pany on  the  19th  day  of  August  1902,  the 
defendants  Thompson,  Hill  &  Shreeder 
claimed,  under  oath,  that  they  were  the 
owners  of  tlie  piano  insured,  and  tliat  it 
was  saved  from  the  hotel  building,  which 
statements  were  knowingly  and  willfully 
false.  And  third,  that  the  proijerty  insuretl 
was  willfully  and  wrongfully  destroyed  by 
the  insured.  The  last  afllrmatlve  defense  Is 
abandoned  in  this  court  A  verdict  in  favor 
of  the  plaintiff  for  $2.3TG  was  returned,  and 
from  the  Judgment  entered  thereon  the  de- 
feudant  iu.surauce  company  appeals. 

On  Motion  to  Dismiss. 

The  plaintiff  moved  to  dismiss  the  appeal 
for  the  reason  that  the  same  was  not  pros- 
ecuted within  the  time  limited  by  law.  The 
verdict  was  retunied  and  filed  in  the  court 
below  on  February  11,  190-i.    The  clerk's  roc- 
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ord  of  that  flay  shows  the  following  entry: 
"Judgment  entered  on  verdict  by  clerk  o( 
the  court."  February  19th  an  order  was  en- 
tered overruling  a  motion  for  new  trial  and 
afflrmlng  the  Judgment  on  the  verdict 
March  10th  a  formal  judgment  was  prepared 
by  counsel  for  plaintiff,  signed  by  the  trial 
Judge,  and  entered  of  record.  We  will  not 
discuss  the  question  whether  the  meager  en- 
try made  by  the  clerk,  or  the  Informal  order 
of  the  court  denying  the  motion  for  a  new 
trial,  constitutes  a  final  Judgment  from 
which  an  appeal  might  be  taken.  We  think 
that,  when  the  plaintiff  entered  the  formal 
Judgment  of  March  lOth,  he  forever  estopped 
himself  to  assert  that  it  was  not  the  final 
Judgment  In  the  cause,  from  whidi  the  ap- 
peal should  be  prosecuted.  It  matters  not 
whether  this  Judgment  was  entered  on  the 
10th  or  11th  of  March.  The  Judgment  Is 
otherwise  sufllclently  described  In  the  notice 
of  appeal.  The  motion  to  dismiss  is  there- 
fore denied. 

On  the  Merits. 

The  first  and  second  assignments  of  error 
relate  to  the  admission  and  exclusion  of  exi- 
gence. A  reference  to  the  transcript  falls 
to  show  that  the  court  made  the  ruling  com- 
plained of  in  the  first  assignment.  The  court 
allowed  considerable  latitude  in  the  cross- 
examination  of  the  witness  Spalt,  referred  to 
in  the  second  assignment,  but  the  answer  to 
the  question  objected  to  was  immaterial  and 
not  prejudicial.  The  other  assignments  may 
be  grouped  under  three  heads:  (1)  The  effect 
of  including  the  piano  in  the  policy,  under 
the  circumstances  stated;  (2)  the  effect  of 
the  false  statements  made  in  the  proofs  of 
loss;   and  (3)  was  the  verdict  excessive? 

1.  The  record  fails  to  show  how  a  piano 
came  to  be  included  In  the  policy.  The 
agent  who  wrote  the  Insurance  died  prior  to 
the  trial  below,  and  the  court,  on  motion 
of  the  defendant  Insurance  company,  struck 
from  the  record  all  testimony  of  other  par- 
ties reliitlng  to  their  transactions  with  the 
deceased  agent.  In  the  absence  of  all  proof, 
the  court  must  therefore  assume  that  the 
piano  was  Included  In  the  policy  by  mistake, 
and  not  by  design,  as  fraud  will  not  be  pre- 
sumed under  such  circumstances.  The  ap- 
I>ellant  takes  the  broad  ground  that  the  sim- 
ple fact  that  the  piano  was  Included  in  the 
policy,  and  was  not  owned  by  the  insured, 
without  more,  avoids  the  entire  policy;  cit- 
ing us  to  the  case  of  McWilllams  v.  Cas- 
cade Fire  Ins.  Co.,  7  Wash.  48,  34  Pac. 
140.  We  cannot  uphold  this  contention,  and 
the  case  cited  does  not  sustain  it.  In  the 
McWilllams  Case  the  niano  was  knowingly 
and  willfully  Insured  by  the  plaintiff,  though 
she  knew  at  the  time  that  she  was  not  the 
owner  thereof.  This  was  a  fraud  upon  the 
insurance  company,  and  It  may  be  that  a 
contract  of  this  kind,  which  is  fraudulent 
In  part.  Is  void  In  toto;  but  this  question  is 
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not  now  before  118,  and  we  expresis  no  opin- 
ion thereon.  The  rule  established  by  the 
great  weight  of  authority,  and  the  rule 
which  we  believe  to  be  the  correct  one,  in 
such  cases,  is  this:  Where  a  policy  of  in- 
surance Is  issued,  covering  different  classes 
of  property,  and  each  class  Is  Insured  for 
a  specific  sum,  a  breach  of  the  contract  of 
Insurance  as  to  one  or  more  classes  does 
not  avoid  the  policy  as  to  tlie  other  classes 
not  affected  by  the  breach,  in  the  absence 
of  fraud,  act  condemned  by  public  policy, 
or  an  increase  of  risk  on  the  whole  prop- 
erty Insured  by  reason  of  the  breach  as  to 
a  part.  See  German  Ins.  Co.  of  Freeport  v. 
York  (Kan.)  29  Pac.  586,  30  Am.  St.  Rep. 
313;  Miller  v.  Delaware  Ins.  Co.  of  Phila- 
delphia (Okl.)  75  Pac.  1121,  65  L.  R.  A.  173; 
and  the  numerous  cases  cited  In  tho  opinion 
of  the  court— all  supporting  the  rule  here 
announced.  For  the  reason  already  stated, 
no  fraud  wag  shown  in  this  case,  no  rule 
of  public  policy  was  violated,  and  the  risk 
on  the  hotel  building  and  furniture  was  in 
no  manner  increased  or  affected  by  the  in- 
clusion of  the  piano  in  the  policy.  It  is  fur- 
ther argued  that,  if  the  piano  was  included 
in  the  policy  tiy  mistake,  then  there  was  no 
meeting  of  the  minds  of  the  parties,  and 
therefore  no  contract.  This  argument  can- 
not apply  to  the  insurance  on  the  hotel 
building,  in  relation  to  which  there  was 
no  mistake,  and,  for  reasons  hereinafter 
stated,  that  is  the  only  question  now  before 
this  court. 

2.  False  swearing  to  proofs  of  loss,  in 
order  to  avoid  a  policy,  must  relate  to  ma- 
terial matter,  and  the  false  statements  must 
be  willfully  or  carelessly  made.  All  the 
circumstances  attending  the  preparation  and 
signing  of  the  proofs  of  loss  in  this  case 
were  before  the  Jury,  and  their  verdict  is 
supported  by  the  testimony,  and  Is  conclu- 
sive upon  this  court  For  these  reasons, 
the  demurrer  to  the  amended  complaint  was 
properly  overruled,  and  the  challenges  to 
the  suBIcIency  of  the  testimony  were  prop- 
erly denied. 

3.  We  are  constrained  to  hold,  however, 
that  the  verdict  in  this  case  was  excessive. 
The  policy  was  made  payable  to  the  plain- 
tiff as  his  interest  might  appear.  He  bad 
no  interest  in  or  Hen  upon  the  furniture  and 
fixtures.  His  mortgage  covered  the  hotel 
building  only,  and  his  interest  therein  was 
the  amount  of  bis  mortgage  debt,  wlilch  ex- 
ceeded the  $2,000  insurance  thereon.  There 
was  therefore  a  total  failure  of  proof,  so 
far  as  coiu:erns  the  plaintiff's  claim  to  the 
insurance  on  the  personal  property.  Wilcox 
V.  Mut  Fire  Ins.  Co.  (Minn.)  84  N.  W.  335. 
Coimsel  for  the  plaintiff  apparently  concede 
this,  bui  they  urge  that  the  rule  does  not 
apply  In  this  case,  for  two  reasons:  First 
because  the  defendants  Thompson,  Hill  & 
Shreeder,  in  their  answer,  admit  that  the 
phiiutiff  is  entitled  to  recover  the  full  amount 
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of  the  policy;  second,  because  the  point  was 
not  raised  in  the  court  below.  It  is  scarcely 
necessary  to  say  that  the  admissions  in  the 
answer  of  the  defendants  Thompson,  Hill 
&  Shreeder  do  not  bind  the  defendant  insur- 
ance company,  nor  supply  fatal  defects  In 
the  plaintiffs  proof  as  against  the  insurance 
company.  We  further  think  tliat  the  point 
was  sufficiently  raised  in  the  court  below, 
first,  by  an  exception  to  the  instruction  of 
the  court  authorizing  a  verdict  in  favor  of 
the  plaintiff  in  the  full  sum  of  $2,300;  and. 
second,  by  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  excessive.  The 
appeal  from  the  final  judgment  brings  up 
for  review  the  order  denying  the  motion 
for  a  new  trial. 

For  the  reason  last  stated,  the  judgment 
of  the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  against  the 
defendant  insurance  company  for  the  sum  of 
$2,000,  with  legal  interest  thereon  from  the 
2»th  day  of  October,  1902,  and  for  costs 
in  that  court.  The  appellant  will  recover 
its  costs  on  this  appeal. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
U£Y,  ana  DUNBAR,  JJ.,  concur. 


KERSTETTER  et  nx.  v.  THOMAS. 

(Supreme  Court   of   Washington.     Jan.   26, 
1905.) 

MALICIOUS  PBOSECUTION  —  EVIDENCE— ADUI8- 
SIBILITT  —  DISOBDEBLT  CONDUCT  —  INTOX- 
ICATION— COMPLAINT— IBBEOULABITIES. 

1.  Though,  in  an  action  a^ainat  defendant  for 
maliciously  prosecuting  plaintiff  for  disorderly 
conduct,  it  was  not  necessary  for  plaintiff  to 
show  that  he  was  not  intoxicated  at  the  time  of 
the  alleged  disorderly  conduct,  be  was  entitled 
to  introduce  evidence  to  that  effect  in  rebuttal 
of  evidence  introduced  by  the  defendant  raising 
that   question. 

2.  In  an  action  against  defendant  for  mali- 
ciously prosecuting  plaintiff  by  filing  a  com- 
plaint against  him,  it  was  no  defense  that  the 
complaint  was  technically  defective ;  no  such 
question  having  been  raised  in  the  prosecution. 

3.  In  an  action  for  malicious  prosecution,  a 
transcript  of  the  docket  of  the  justice's  court, 
setting  forth  the  proceeding  of  the  court  gen- 
erally in  a  prosecution  agamst  the  plaintiff,  is 
admissible. 

Api)eal  from  Superior  Court,  Lewis  Coun- 
ty;  A.  E.  Rice,  Judge. 

Action  by  George  R.  Kerstetter  and  wife 
against  Emil  W.  Thomas.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Atfirmed. 

Geo.  Dysart  and  Forney  &  Powder,  for 
appellant    Frank  Burch,  for  respondents. 

DUNBAR,  J.  This  is  a  case  brought  by 
plaintiffs  to  rtoover  damages  for  alleged  ma- 
licious prosecution  growing  out  of  a  crim- 
inal action  wherein  the  appellant  was  the 

V  2.  See  Malldoni  Proiecutloo,  vol.  33,  Cent.  Dig. 


complaining  witness.  Upon  the  making  and 
filing  of  a  complaint  before  a  justice  of  the 
peace,  he  issued  a  warrant  for  the  arrest  of 
the  respondent,  upon  which  the  respondent 
was  arrested,  brought  before  the  Justice,  filed 
his  affidavit  for  a  change  of  venue,  which 
change  of  venue  was  granted,  and  the  case 
transferred  to  R  K.  Green,  a  justice  of  the 
peace  in  and  for  Clark  precinct,  Lewis  coun- 
ty, Wash.  The  papers  were  duly  transfer- 
red to  Justice  Green  by  Justice  Miller,  who 
was  the  police  Justice  of  tlie  city  of  Cen- 
tralia,  before  whom  the  case  was  com- 
menced. Upon  receipt  thereof.  Justice  Green 
docketed  the  case  and  set  the  case  for  trial. 
Notice  was  issued  to  all  the  parties,  includ- 
ing the  prosecuting  witness,  notifying  them 
of  the  place  and  time  of  the  trial;  and  said 
notice  was  duly  served,  and  return  thereof 
made.  On  the  17th  day  of  June,  1903,  the 
day  of  the  trial,  respondent  appeared,  and, 
after  waiting  a  legal  period  of  time,  and  no 
complaining  witness  appearing,  and  no  one 
appearing  on  behalf  of  the  prosecution.  Jus- 
tice Green  dismissed  the  action  for  want  of 
prosecution,  and  discharged  the  defendant, 
who  is  the  respondent  herein.  This  action 
was  commenced  against  the  appellant  to  re- 
cover the  sum  of  $2,065  damages,  and  was 
tried  beffire  the  court,  silling  without  a  Jury. 
-Vfter  hearing  the  evidence,  the  court  gave 
Judgment  for  the  respondent  against  appel- 
lant for  the  sum  of  $30  and  costs;  the  court 
aving  made  his  findings  of  fact  and  con- 
clusions of  law,  which  justified  the  Judg- 
ment. 

It  is  assigned  as  error  that  the  court  erred 
in  making  certain  findings  of  fact,  and  con- 
clusions of  law  drawn  therefrom,  and  in  re- 
fusing to  find  in  accordance  with  the  motion 
of  the  appellant.  The  fifth  assignment  is 
that  the  court  erred  in  admitting  the  testi- 
mony of  Mrs.  Kerstetter  In  rebuttal,  over  the 
objections  of  defendant.  In  regard  to  the 
drunkenness  of  plaintiff;  and  it  is  alleged 
by  the  appellant  that  this  testimony  should 
have  been  excluded,  under  the  rule  In  Nob- 
lett  V.  Bartsch,  31  Wash.  24,  71  Pac.  551,  96 
Am.  St.  Rep.  8S6.  We  do  not  understand 
that  that  case  affects  the  question  in  con- 
troversy. Noblett  V.  Bartsch  simply  decid- 
ed that  the  fact  that  plaintiff  in  an  action 
for  malicious  prosecution  had  been  dischar- 
ged from  a  criminal  charge  without  a  trial 
upon  the  merits,  while  sufficient  to  make  a 
prima  facie  case,  would  not  shift  the  bur- 
den of  proof  in  an  action  for  damages  to  the 
defendants.  It  was  not  necessary  in  this 
case  to  prove  in  the  original  action  tliat  the 
plaintiff  was  not  intoxicated  at  the  time  of 
the  alleged  commission  of  the  violation  of 
the  ordinance  set  forth  in  the  complaint  filed 
by  the  defendant  in  this  action.  He  may 
have  been  guilty  of  disorderly  conduct  and 
have  been  perfectly  sober,  or  he  may  have 
been  Intoxicated  at  that  time  and  not  have 
been  guilty  of  any  disorderly  conduct:  and 
it  was  not  necessary  to  prove  affirmatively, 
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for  the  purpose  of  making  it  a  defense  to  the 
diarge  against  him,  which  was  the  one  of 
disorderly  conduct,  that  He  was  not  at  that 
time  intoxicated.  This  was  a  matter  which 
was  raised  by  the  testimony  of  the  defend- 
ant In  this  case,  and  the  plaintiff  had  a  right 
to  rebut  It 

It  is  also  objected  tliat  the  court  erred  in 
receiving  In  evidence  Exhibit  No.  1,  which 
relates  to  the  proceedings  of  Justice  of  the 
Peace  Green.  It  is  insisted  that  this  tes- 
timony was  not  material,  from  the  fact  that 
it  did  not  show  that  the  cause  was  trans- 
ferred to  Green,  or  that  when  he  acted  to 
dismiss  the  case  he  was  holding  court  with- 
in his  precinct.  The  testimony  objected  to, 
we  thinic,  was  properly  admitted.  It  is  sim- 
ply a  transcript  of  the  docket  of  the  court, 
settins;  forth  the  proceedings  of  the  court 
generally;  and  snfflclent  is  shown,  we  think, 
to  show  that  the  court  had  Jurisdiction.  Up- 
on this  also  is  based  the  contention  that  the 
complaint  did  not  state  a  cause  of  action,  in 
that  It  did  not  set  forth  Jnrlsdlctlonal  facta 
which  conferred  Jurisdiction  upon  Oreen, 
Justice  of  the  peace,  to  take  cognizance  of 
and  determine  the  action  In  the  city  of  Cen- 
tralla.  The  Jurisdiction  of  this  case,  It  seems 
to  us.  Is  completely  made  up.  The  Jurisdic- 
tional fact  that  Oreen  was  the  Justice  of  the 
peace  In  Centralla  precinct  was  admitted  up- 
on tlie  trial,  and  proof  was  not  required. 
But  the  properly  certified  record  of  Justice 
Miller  shows  that  the  cause  was  transferred 
to  Justice  Green,  who  was  the  next  nearest 
Justice  of  the  peace.  The  record  seems  to 
us  to  be  in  all  things  regular.  The  law  does 
not  require  that  the  records  of  the  Justice  of 
the  peace  shall  be  kept  with  that  technical 
accuracy  that  Is  demanded  of  courts  of  rec- 
ord of  common-law  Jurisdiction.  The  com- 
plaint is  the  ordinary  complaint  In  such  cas- 
es. No  demurrer  was  interposed  to  the  com- 
plaint, and  the  record,  as  a  whole,  shows 
that  the  case  was  regularly  transferred  on 
motion  for  a  change  of  venue.  Besides,  this 
question  as  to  the  Insufficiency  of  the  com- 
plaint is  raised  for  the  first  time  here.  We 
think  the  complaint  is  ample  to  sustain  the 
Judgment,  and,  even  if  there  had  been  some 
Irregularities  in  the  complaint  which  we  are 
unable  to  discover,  it  is  too  late  now  for  the 
respondent  to  take  advantage  of  them.  It 
was  said  in  Farli  v.  Reed  (Kan.)  2  Pac.  635, 
In  a  case  written  by  Justice  Brewer,  who  is 
now  a  member  of  the  Supreme  Court  of  the 
United  States,  that,  "where  a  party  flies  a 
complaint  upon  which  he  causes  the  arrest 
of  another  for  an  alleged  crime.  It  is  no  de- 
fense to  an  action  for  malicious  prosecution 
that  the  complaint  was  technically  defective. 
i<o  long  as  It  was  treated  by  the  Justice  and 
officers  as  sufficient,  and  the  defendant  in 
fact  arrested  thereon,  the  party  filing  it  Is 
estopped  from  questionin)?  Its  sufficiency." 

The  other  assignments  go  to  the  sufficiency 
of  the  testimony  to  sustain  the  findings  of 
fact    An  examination  of  the  xecord  satisfies 


as  that  the  facts  were  properly  found,  and 
that  the  conclusions  of  law  are  sustained  by 
the  facts. 
The  Judgment  Is  affirmed. 

MOUNT,  0.  J.,  and  HADLEY  and  FUL- 
LERTON,  JJ.,  concur. 


ARMSTRONG  ▼.  ARAGON. 

(Supreme  Court  of  New  Mexico.     Jan.  17, 

1905.) 

DIBECrrNO     VEBDICT  —  WAOBB  —  KKCOVEBT     Olf 

KONEY  tOST— NEW  TBIAL— NEWLT  DI8- 

COVERGD  EVIDENCE. 

1.  Where  there  is  no  evidence  to  sustain  a 
verdict  against  a  defendant,  or  where  the  court 
would  be  compelled  to  set  aside  a  verdict  against 
a  defendant  if  returned,  the  court  has  power 
to  direct  a  verdict  in  favor  o£  defendant.  Can- 
delarla  v.  A..  T.  &  S.  F.  Ry.  Co.,  27  Pac.  497, 
«  N.  M.  266;  United  States  v.  Gumm  Bros., 
58  Pac.  898,  9  N.  M.  616. 

2.  Testing  the  facts  of  this  case  by  the  rul« 
just  stated,  and  by  the  provisions  of  sections 
3199-3212,  Comp.  Laws  1897,  there  was  no 
error  in  instructing  the  jury  to  find  for  the  de- 
fendant 

3.  Under  the  facts  disclosed  by  the  record,  th* 
court  committed  no  error  in  overruling  the  mo- 
tion for  a  new  trial  upon  the  ground  of  newly 
di(«overed  evidence.  Ruhe  v.  Abren,  1  N.  M 
247. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;   before  Justice  Frank  W.  Parker. 

Action  by  R.  D.  Armstrong  against  Man- 
uel Aragon.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

This  Is  a  suit  brought  by  the  appellant, 
Robert  D.  Armstrong,  under  sections  3199 
to  3212  of  the  Compiled  Laws  of  1897, 
against  Manuel  Aragon,  to  recover  the  sum 
of  $100,  alleged  to  have  been  paid  by  said 
Armstrong  to  said  Manuel  Aragon  through 
one  E.  W.  Hulbert  as  stakeholder,  as  the 
result  of  a  bet  or  wager  upon  the  result  of 
the  election  of  sheriff  at  the  general  election 
held  In  said  county  on  November  4,  1902. 
Upon  the  trial  of  the  case  the  plaintiff,  Arm- 
strong, testified  that  on  November  8,  1902, 
be  wagered  the  sum  of  |100  against  $200 
with  the  defendant  Aragon,  upon  the  result 
of  the  race  for  sheriff  of  the  county  of  Lin- 
coln. The  two  amounts — 1100  put  up  by 
Armstrong,  and  $200  put  up  by  Aragon — 
were  at  the  time  placed  lu  an  enveloi>e  and 
sealed  at  Aragon's  saloon,  and  thereupon  a 
question  of  stakeholder  arose.  Manuel  Ara- 
gon being  busy  at  the  time.  It  was  agreed  be- 
tween the  parties  that  Jacobo  Aragon,  a 
brother  of  the  defendant  should  accompany 
plaintiff  to  the  office  of  a  designated  third 
party  to  place  the  money  in  his  hands  as 
stakelioider.  That  person  declined  to  act  in 
the  matter,  and  thereuiwn  Jacobo  Aragon 
and  plaintiff  went  to  E.  W.  Hulbert,  and 
placed  the  money  In  his  hands  as  stake- 
holder ;   but  plaintiff  testified  that  he  did  not 

1 1.  See  Trial,  vol.  4C,  C«nt.  Dig.  (383. 
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know  whether  Mannd  Aragon  authorized 
Jacobo  to  go  with  him  to  Holbert  or  not 

Plaintiff  further  tsstlfled  that  he  had  never 
received  the  money  back,  bnt  that,  on  the 
contrary,  npon  making  demand  upon  Manuel 
Aragon  for  said  $100,  some  10  months  after 
the  wager,  Aragon  replied  that  "he  didn't 
know  plaintiff,  had  made  no  bet  with  him, 
didn't  know  him  in  the  bet,  and  that  said 
bet  was  made  with  one  Jose  Antonio  Oarda." 
Emlle  Ozane,  another  witness,  testifled  that 
he  was  present  at  the  time  of  a  wager ;  that 
1200  was  put  up  by  Manuel  Aragon,  and  $100 
by  Armstrong,  and  placed  in  an  envelope; 
and  that  the  bet  was  made  npon  the  result 
of  the  election  for  sheriff.  B.  W.  Hulbert 
testifled  that  on  the  night  of  November  8, 
1902,  the  plaintiff  and  Jacobo  Aragon  placed 
In  his  hands,  as  stakeholder,  a  sealed  en- 
velope ;  that  he  did  not  know  how  mnch  was 
in  the  envelope  until  after  the  money  had 
been  turned  over  by  him;  and  that  it  was 
finally  tnmed  over  by  him  to  Jacobo  Aragon 
some  time  in  the  month  of  November,  after 
the  election.  This  was  all  the  evidence  pre- 
sented on  the  trial  material  to  the  iHresent 
inquiry.  Upon  the  close  of  the  testimony  for 
plaintiff,  counsel  for  defendant  moved  the 
court  to  Instruct  the  jury  to  find  a  verdict 
for  the  defendant  Thereupon  the  court  an- 
nounced to  counsel  for  plaintiff  that  there 
was  a  failure  of  proof  as  to  the  receipt  by 
the  defendant  of  the  money  sought  to  be  re- 
covered, but  plaintiff  declined  to  introduce 
further  proof,  and  under  Instructions  of  the 
coiurt  the  Jury  returned  a  verdict  for  defend- 
ant A  motion  for  a  new  trial  was  filed,  al- 
leging among  other  grounds  that  the  plaintiff 
had  discovered  new  and  material  evidence, 
to  wit  the  testimony  of  Willlom  8.  Brady. 
The  affidavit  of  the  latter,  which  was  filed 
with  the  motion,  sets  forth  an  alleged  con- 
versation with  the  defendant  Manuel  Ara- 
gon, In  the  month  of  November,  1002,  and 
within  10  days  after  the  result  of  the  general 
election  had  been  declared,  in  which  affiant 
asked  Aragon  "if  he  had  taken  up  the  bet 
with  Jose  Antonio  Garcia"  to  which  Aragon 
replied,  "'No;'  that  Armstrong  had  taken 
it  up  with  him,  and  that  he  (Aragon)  had 
won  one  hundred  dollars  from  Armstrong, 
and  had  got  the  money."  The  affidavit  fur- 
ther sets  forth  that  affiant  had  not  mention- 
ed the  subject  to  Armstrong  or  hts  attor- 
neys until  nttec  the  trial  of  the  cause.  The 
motion  for  a  new  trial  having  been  overruled, 
and  Judgment  having  been  entered  for  the 
defendant  platntlfl  appealed  to  this  conrt 

George  W.  Prlchard  and  George  B.  Bar- 
ber, for  appellant  Bonham  &  Holt  for  ap- 
pellee. 

POPB,  X  (after  stating  the  facte).  The 
record  presents  two  questions:  First  did 
the  court  err  In  instructing  the  Jury  to  find  a 
verdict  for  the  defendant?  And,  second,  did 
the  conrt  err  in  refusing  to  grant  a  new  trial 
upon  the  showing  made? 


Upon  the  flnt  of  these  propositions.  It  !■ 
the  well-settled  mle  In  this  territory  tiiat 
where  there  is  no  evidence  to  snstaln  a  tov 
diet  against  the  defendant  or  whbre  the 
court  would  be  compelled  to  set  aside  a  vei^ 
diet  against  the  defendant  if  returned,  the 
court  has  power  to  direct  a  verdict  In  favor 
of  the  defendant  Candelarla  r.  A.,  T.  ft  S. 
F.  Ry.  Co.,  6  N.  M.  266,  27  Fac.  497;  United 
States  y.  Oumm  Bros.,  9  N.  M.  616,  68  Pac. 
808.  Was  the  action  of  the  conrt  in  with- 
drawing the  case  from  the  jury  within  this 
mle?  This  suit  was  institnted  under  sec- 
tions 8199-3212  of  the  Compiled  Laws,  pro- 
viding that  any  person  losing  money  or  prop- 
erty at  any  game  of  cards  or  at  any  gam- 
bling device  (In  which  is  included,  by  seo 
tlon  S208,  bets  and  wagers  on  elections  au- 
thorized by  the  laws  of  this  territory)  "may 
recover  the  same.  If  money,  by  action  ot 
debt  if  property,  by  action  of  trover,  re- 
plevin or  detlnne."  By  section  3200  it  is 
provided  that  "in  such  action  It  shall  be  suf* 
ficlent  for  the  plaintiff  to  declare  generally 
as  in  actions  of  debt  for  money  had  and 
received  for  the  plaintiff's  use."  By  section 
8201  the  wife,  children,  heirs,  executors,  ad* 
minlstrators,  and  creditors  of  the  person  los- 
ing may  have  the  same  remedy  against  the 
"winner"  as  provided  In  section  3200.  in- 
cluding In  the  case  of  creditors  the  right  "to 
garnishee  the  winner  *  *  *  as  If  such 
wlnna  were  a  debtor  of  the  party  losing  the 
amount  *  *  *  so  won  by  said  winner 
from  the  party  losing."  It  is  apparent  from 
these  provisions  of  statute  that  the  right  of 
action  Is  given  against  the  winner  of  the 
bet  Even  if  the  word  "winner,"  as  here 
used,  be  construed  to  mean  simply  the  pei^ 
son  in  whose  favor  the  wager  goes,  and  not 
necessarily  the  person  who  pursuant  to  that 
decision  receives  the  stake,  the  position  of 
the  court  below  was  correct  since  there  is 
no  proof  that  the  wager  was  determined  in 
favor  of  the  defendant  and  there  was  thus 
a  failure  of  the  proof  necessary  to  make  the 
cause  of  action  allowed  by  the  statute.  We 
are  of  opinion,  however,  that  the  view  adopt- 
ed by  the  conrt  below  was  the  correct  one; 
that  is,  that  the  intent  of  the  statute  here 
under  consideration  was  to  give  the  right 
of  action  not  against  the  party  in  whose  fa- 
vor the  wager  is  merely  theoretically  decid- 
ed, but  against  one  to  whom,  in  addition,  the 
money  or  property  wagered  has  been  deliv- 
ered. Until  this  delivery  is  made,  he  can- 
not be  said,  in  law,  to  have  won  the  money 
or  property;  ample  redress  up  to  the  time  of 
such  delivery  being  given,  under  section 
8209,  by  suit  against  the  stakeholder.  That 
this  is  the  proper  construction  of  the  act  Is 
further  apparent  from  the  form  of  the  ac- 
tion prescribed,  which,  In  the  case  of  mon- 
ey, is  to  be  "as  in  actions  for  debt  for  money 
had  and  received"  (section  8189),  and,  in  the 
case  of  property,  an  action  to  recover  pos- 
session  from  the  defendant  as  trover,  re- 
plevin, or  detinue.    Indeed,  this  is  reoog- 
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nlzed  by  plaintiff  In  tbe  complaint,  wherein  It 
Is  alleged  that  tbe  money  "was  lost  and  paid 
by  tbe  plaintiff  to  the  said  defendant, 
•  •  *  and  by  the  defendant  ♦  •  *  won 
of  the  plaintiff."  The  facts  that  the  defend- 
ant won  said  amount  from  the  plaintiff,  and 
that  he  received  said  amount  from  the  plain- 
tiff through  the  stakeholder,  being  elements 
of  proof  necessary  to  recovery,  Is  there  any 
proof  to  meet  this  requirement?  We  think 
not.  There  Is  no  testimony  whatever  that 
the  defendant  was  the  winner  of  the  wager. 
There  Is  no  testimony  that  he  ever  received 
from  the  stakeholder,  Hnlbert,  the  amount 
deposited  by  plaintiff,  or  any  other  amount. 
It  Is  contended  by  defendant,  however,  that 
while  It  is  true  that  there  Is  no  evidence  to 
show  that  the  defendant  was  the  winner  of 
the  bet.  or  that  he  received  the  money  from 
the  stakeholder,  there  Is  evidence  that  his 
brother  Jacobo  Aragon  received  the  amount, 
and  that  said  Jacobo  was  defendant's  agent 
for  the  purpose.  The  weakness  of  this  con- 
tention is  the  entire  absence  of  testimony 
showing,  or  legally  tending  to  show,  that 
Jacobo  Aragon  was  the  agent  of  the  defend- 
ant In  receiving  said  money.  The  only  con- 
nection between  the  two  Is  the  fact  that, 
on  the  night  the  bet  was  made,  the  defend- 
ant, Manuel  Aragon,  being  busy,  deputized 
his  brother  to  accompany  plaintiff  to  the 
office  of  a  designated  third  party,  to  place  the 
money  in  the  tatter's  hands  as  stakeholder. 
Tbe  agency  of  said  Jacobo  Aragon  was  abso- 
lutely limited  to  this  act,  and  when,  upon  the 
refusal  of  this  third  party  to  act  as  stakehold- 
er, Jacobo  Aragon  agreed  with  plaintiff  that 
E.  W.  Hulbert  should  be  stakeholder,  and 
placed  the  money  In  his  bands  as  such,  he 
went  beyond  his  authority,  under  the  proofs, 
and.  In  so  doing,  ceased  to  be  the  agent  of  his 
brother.  But  even  If  it  be  conceded  that  his 
brother's  failure  to  repudiate  the  selection 
of  Hulbert  as  stakeholder  amounted  to  a 
ratification  of  Jacobo  Aragon's  act  In  deiws- 
iting  the  money  with  Hulbert,  It  certainly 
cannot  be  considered  as  establishing  or  tend- 
ing legally  to  establish  that  the  securing  of 
the  money  from  Hulbert  by  Jacobo  Aragon 
several  days  after  was  authorized  by  Man- 
uel Aragon,  or  that  the  receipt  by  the  for- 
mer was.  In  law,  the  receipt  by  the  latter. 
While  It  Is,  generally  speaking,  true,  as  con- 
tended for  by  appellant  in  his  brief,  that  an 
agency  once  established  is  presumed  to  ex- 
ist until  the  contraiy  is  shown,  and  while  it 
is  further  true,  as  contended,  that  an  agency 
to  do  a  particular  act  carries  with  it  the 
power  to  do  whatever  naturally  belongs  to 
the  doing  of  it,  these  principles  are  not  ap- 
plicable to  the  present  case.  The  only  agen- 
cy conferred  upon  Jacobo  Aragon  was  to  ac- 
company plaintiff  for  tbe  purpose  of  deposit- 
ing the  stake  with  a  designated  person. 
That  agency  may,  pursuant  to  the  principles 
above  cited,  be  assumed  to  have  continued 
until  terminated,  and  any  acts  necessary  to 
tbe  doing  of  that  particular  act  may  be  as- 


sumed to  have  bevn  Included  In  the  delega- 
tion of  power.  But  the  deposit  of  the  money 
with  a  person  other  than  that  designated, 
and  its  withdrawal  and  receipt  some  days 
later  from  the  hands  of  such  person,  were 
not  acts  within  the  agency  conferred,  and 
were  thus  not  the  acts  of  the  defendant.  It 
may,  as  contended  by  appellant,  be  true,  as  a 
matter  of  fact,  that  Jacobo  Aragon  was  fully 
authorized  to  represent  the  defendant  in  the 
whole  matter,  but  there  Is  no  proof  to  that 
effect.  The  absence  of  proof  of  agency  is, 
for  the  purpose  of  this  case,  as  effective  as 
the  presence  of  atflrmatlve  proof  that  there 
was  no  such  agency.  In  the  absence  of  such 
proof,  it  was  the  duty  of  the  coiurt  below  to 
direct  a  verdict  for  the  defendant,  and  Its 
action  in  so  doing  was  not  erroneous. 

The  only  remaining  point  Is  as  to  wheth- 
er the  court  erred  in  refusing  to  grant  a  new 
trial  upon  the  showing  of  the  newly  discov- 
ered evidence  of  one  William  S.  Brady.  It 
was  held  by  this  court  as  early  as  the  case 
of  Ruhe  T.  Abren,  1  N.  M.  247,  that,  in  order 
to  obtain  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  a  party  must  show  that 
the  failure  to  produce  the  evidence  at  the 
former  trial  was  not  owing  to  a  want  of  due 
diligence  on  his  part.  We  find  nothing  in 
the  record  establishing  such  diligence  on  the 
part  of  appellant.  There  must  be  an  end  of 
litigation,  and  tbe  time  for  securing  proof  to 
make  out  a  case  is  before,  and  not  after, 
trial.  There  was  no  abuse  of  discretion  in 
overruling  the  motion  for  a  new  trial. 

For  the  reasons  above  outlined,  tbe  judg- 
ment of  the  court  below  is  atBrmed. 

MILLS,  C.  J.,  and  McFIB  and  MANN,  JJ., 
concur.  PAHKER,  J.,  having  heard  the 
cause  below,  did  not  participate  In  this  de- 
cision. 


KOURY  V.  CASTILLO,  Judge,  et  al. 

(Supreme  Court  of  New  Mexico.      Jan.  20, 

1905.) 

ADMI.flSTRATOBS  —  BEMOVAL  —  GROUNDS— PBO- 
HIBITJON. 

1.  Section  928,  Comp.  Laws  1S97,  and  sec- 
tions 6.  8,  c  81,  pp.  151,  152,  r.rtiws  1901,  in- 
terpretPfl. 

2.  A  probate  court  has  power  to  re-examine 
the  fncts  upon  which  an  administratrix  has 
been  appointed,  and  to  remove  her  if  she  be  not 
entitled  to  such  administration. 

3.  A  writ  of  prohibition  properly  issues 
against  an  ofBcer  appointed  by  the  probate  court 
as  "superintendent  of  an  estate,  to  prevent  him 
from  acting  as  such ;  the  appointment  being 
void  for  want  of  jurisdiction. 

(Syllabus  by  the  Court.) 

Application  by  Marie  (otherwise  known  as 
Kadooj)  Koury  for  writ  of  prohibition 
against  Marcos  Castillo,  judge  of  Santa  F6 
county,  and  others.  Writ  dlscbarged  as  to 
all  but  Patroclnlo  Lopez. 

N.  B.  Laughlin  and  B.  H.  Hanna,  for  plain- 
tiff. A.  B.  Renehan  and  Catron  &  Gortner, 
for  defendants. 
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PARKER,  J.  This  Is  a  -writ  of  prohibition 
■directed  to  Mnrcos  Castillo,  probate  judge 
of  Santa  F6  comity,  and  the  other  respond- 
ents, whose  relation  to  the  case  •will  appear. 
It  appears  from  the  record  that  the  relator, 
■claiming  to  be  the  -widow  of  John  Koury, 
deceased,  was  appointed  administratrix  of 
the  said  estate  by  the  said  probate  court, 
and  was  duly  qualified  as  such;  that  there- 
after the  respondent  Michael  Koury,  a  broth- 
er of  the  deceased,  filed  a  petition  in  said 
probate  court  for  the  removal  of  the  relator 
as  such  administratrix,  and  for  the  appoint- 
ment of  the  respondent  Patrodnlo  Lopez  as 
administrator  of  said  estate;  that  said  peti- 
tion was  set  down  for  hearing  on  the  after- 
noon of  the  same  day  In  which  It  wa's  'filed; 
that  at  the  time  set  for  the  bearing  the 
relator  appeared  by  counsel  and  moved  for  a 
continuance  of  the  cause,  which  was  grant- 
ed; that  thereupon  the  said  court,  of  its 
own  motion,  appointed  the  respondent  Lopez 
as  "superintendent"  of  said  estate,  with 
right  of  access  at  all  times  to  the  store 
where  the  property  of  the  said  estate  was 
situated,  subject  only  to  the  orders  of  the 
court,  until  the  further  order  of  the  court; 
that  the  respondent  Marcos  Castillo  ceased 
to  be  the  probate  Judge  of  Santa  F6  county 
on  December  31,  1904,  by  expiration  of  his 
term  of  office;  that  the  relator  appeared 
specially  at  the  time  set  for  the  said  hear- 
ing, and,  although  asking  for  a  continuance 
of  the  said  hearing,  gave  notice  of  her  In- 
tention to  question  the  Jurisdiction  of  the 
said  court  to  hear  and  determine  said  cause; 
and  that  upon  the  continuance  of  said  hear- 
ing the  relator  sued  out  this  writ.  Upon  this 
record,  few  questions  arise  for  discussion. 
It  may  be  assumed  that  the  writ  Is  to  be  dis- 
charged as  to  the  respondent  Marcos  Cas- 
tillo, he  having  gone  out  of  office.  But  re- 
lator urges  two  propositions  which  will  be 
considered. 

1.  Relator  presents  the  proposition  that  the 
power  to  remove  an  administrator  has  been 
taken  away  from  the  probate  courts  and 
vested  In  the  district  courts.  Aside  from  the 
question  as  to  whether  it  would  be  compe- 
tent for  the  Legislature  to  do  so,  we  cannot 
conclude  that  It  has  attempted  to  accomplish 
that  result  The  general  power  of  removal 
of  administrators  Is  vested  in  the  probate 
courts  by  section  928  of  the  Compiled  Laws 
of  1897.  Section  6  of  chapter  81,  p.  151,  of 
the  Laws  of  1901,  authorizes  the  district 
courts  to  remove  administrators  for  certain 
specified  causes  therein  mentioned,  and  sec- 
tion 8  (page  152)  of  the  same  act  authorizes 
probate  courts  to  remove  for  the  same  caus- 
es. The  causes  mentioned  are  any  "admin- 
istrator who  has  become  of  unsound  mind, 
or  been  convicted  of  any  feion.v,  or  a  mis- 
demeanor involving  moral  turpitude,  or  who 
has.  In  any  way,  been  unfaithful  to  or  neg- 
lected his  trust,  to  the  probable  loss  of  the 
applicant"  for  such  removal.  These  causes 
evidently  do  not  cover  all  the  grounds  of 


removal  of  an  administrator.  The  case  at 
bar  furnishes  an  example  which  does  not  fall 
within  the  terms  of  these  8i>eclfled  grounds. 
The  removal  In  this  case  Is  sought  on  the 
ground  that  the  administratrix  Is  not  in  fact 
the  widow  of  the  deceased,  and  hence  not 
entitled  to  the  preference  right  to  adminis- 
ter upon  the  estate.  Simple  Incompetency, 
unaccompanied  by  unfaithfulness  or  neglect, 
would  seem  not  to  fall  within  the  terms  of 
the  statute.  It  is  argued  by  relator  that  the 
probate  court,  having  once  acted  and  deter- 
mined that  the  relator  was  entitled  to  let- 
ters of  administration  as  the  widow,  no 
longer  has  Jurisdiction,  and  that  the  Judg- 
ment can  only  be  corrected  on  appeal.  We 
can  see  no  foundation  for  such  a  conclusion. 
While  the  ap[>oIntment  or  removal  of  an 
administrator  Is  a  final  Judgment,  In  the 
sense  that  It  is  appealable,  It  Is  In  no  sense 
a  finality  so  far  as  the  estate  Is  concerned. 
We  do  not  understand  how  the  probate  court 
is  precluded  from  a  reinvestigation  of  the 
facts  upon  which  letters  have  been  granted. 
If  80,  the  veriest  impostor  may  obtain  let- 
ters, and,  after  the  period  for  appeal  has 
elapsed,  remain  securely  in  an  office  to  which 
he  has  no  right,  with  no  court  having  power 
to  remove  him.  Such  Is  not  the  law.  See 
2  Woerner  on  Law  of  Administration,  p.  671. 
S  268;  11  A.  &  B.  Ency.  Law  (2d  Ed.)  pp. 
818,  819. 

It  Is  further  contended  that  by  reason  of 
the  fact  that  no  formal  citation  was  had  up- 
on relator  to  appear  and  show  cause  why 
she  should  not  be  removed,  as  Is  required 
by  section  8  of  the  Laws  of  1901,  supra,  the 
probate  court  had  no  Jurisdiction.  We  do 
not  so  conclude.  It  is  true  that  the  hearing 
was  set  for  the  afternoon  of  the  same  day 
the  petition  was  filed,  and  that  relator  had 
but  a  few  hours  within  which  to  prepare 
for  such  hearing.  Still,  upon  her  applica- 
tion, the  hearing  was  continued,  and  there  is 
nothing  In  the  record  to  disclose  that  she 
had  been  or  was  to  be  taken  advantage  of 
In  any  way.  The  law,  If,  Indeed,  the  re- 
quirements of  section  8,  Laws  1901,  supra, 
have  any  application  to  a  case  of  this  kind, 
contains  no  specification  as  to  the  time  no- 
tice shall  be  given;  and,  If  the  party  con- 
cerned has  an  opportunity  to  appear  and 
assert  his  rights.  It  seems  that  no  wrong  has 
been  done. 

2.  Relator  urges  that  the  appointment  of 
the  respondent  Patroclnlo  Lopez  as  "super- 
intendent" of  the  said  estate  Is  void  for  want 
of  Jurisdiction.  Respondents  disclaim  any 
Interest  in  or  resijonslblllty  for  the  appoint- 
ment, but  suggest  that  the  same  was,  per- 
haps, authorized  by  section  8,  Laws  1901, 
supra,  which  directs  that  the  probate  court 
shall  exercise  a  supervisory  control  over  ad- 
ministrators. In  this  suggestion  we  cannot 
concur.  It  Is,  of  course,  true,  even  without 
statutory  provision,  that  the  probate  court 
charged  with  the  administration  of  the  es- 
tates of  deceased  persons,  must  exercise  a 
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supervisory  control  over  Its  representatives. 
This  Is  accomplished  by  means  of  inspection 
of  the  reports  or  orders  directing  the  acts 
of  the  administrators.  A  supervisory  con- 
trol by  means  of  a  personal  and  Irresponsible 
— so  far  as  having  given  security  for  his 
conduct  is  concerned — agent  of  the  Judge  of 
the  probate  court  Is  a  proceeding  imknown 
to  the  law.  The  estate  must  be  turned  over 
to  the  officer  known  to  the  law,  who  is  re- 
quired to  give  security  for  his  acts.  If  the 
administrator  be  guilty  of  misconduct,  be  Is 
to  be  removed,  and  another  substituted.  The 
probate  court  has  no  agent  or  representative 
except  the  administrator.  It  seems  clear, 
therefore,  that  the  action  of  the  court  In  ap- 
pointing the  respondent  Lopez  as  "superin- 
tendent" was  wholly  unauthorized  by  law, 
and  consequently  void.  Lopez  being  the  ap- 
pointee of  the  court,  rather  than  the  Judge, 
as  such,  his  appointment  continues  In  force, 
notwithstanding  the  change  in  the  personnel 
ot  the  court,  and  he  may  well  be  prohibited 
from  acting  under  bis  void  appointment. 

It  follows  from  the  foregoing  that  the 
writ  must  be  discharged  as  to  all  the  re- 
spondents except  Patroclnlo  Lopez,  and  as  to 
him  that  the  same  should  be  made  absolute, 
and  It  is  so  ordered. 

MILLS,  C.  J.,  and  McFIE  and  POPE,  JJ., 
concur.  MANN,  J.,  did  not  sit  or  participate 
In  this  decision. 


TERRITORY  ex  rel.  E.  J.  McLEAN  &  CO, 
v.  DENVER  &  R.  G.  R.  CO. 

(Supreme  Court  of  Now  Mexico.      Sept  14, 
19W.) 

For  former  opinion,  see  78  Pac.  74. 

POPE,  J.  (concurring).  While  1  do  not 
regard  as  tenable  the  position  of  the  appel- 
lee that  the  hides  here  involved  were  at  the 
time  and  place  named  in  the  writ  not  ar- 
ticles of  Interstate  commerce,  and  that  they 
were  thus  not  within  the  protection  atCorded 
by  the  interstate  commerce  clause  of  the 
Constitution,  I  am  of  opinion  that  the  fee 
Imposed  was  a  valid  requirement  in  the  ex- 
ercise of  the  police  power  of  the  territory, 
and  thus  not  within  the  prohibition  against 
the  regulation  of  interstate  commerce  by  the 
states.  The  right  of  the  territory  In  the  ex- 
ercise of  its  police  power  to  exact  a  proper 
fee  for  inspection  In  cases  such  as  this  is 
pointed  out  very  clearly  In  the  opinion  of 
the  court  It  is  contended  by  the  relator, 
however,  that,  even  assuming  this  power, 
the  recitals  of  the  writ  taken  as  true  upon 
the  motion  to  quash  show  the  fee  imposed 
to  be  excessive,  and  also  show  that  the  Leg- 
islature has  diverted  a  portion  of  the  pro- 
ceeds to  purposes  foreign  to  the  ends  of  the 
Inspection,  and  that  the  law  thus  becomes, 
in  effect,  a  revenue  measure,  instead  of  an 
Inspection  charge,  and  Is  void  as  an  improp- 


er burden  upon  Interstate  commerce.  It  Is 
upon  this  particular  contention  that  I  de- 
sire by  this  concurring  opinion  to  record  a 
brief  review  of  the  authorities. 

The  charges  which  inspection  laws  impede 
must  be  such  "as  merely  defray  the  expense 
of  executing  the  Inspection"  (In  re  Rel>- 
man  [C.  C]  41  Fed.  875),  but  to  render  a 
law  void  because  of  escessiveness  of  the  fee 
there  must  be  either  such  excessiveness  as 
"to  shock  the  conscience"  (Patapsco  Case 
[C.  C]  52  Fed.  690),  and  to  demonstrate  that 
the  Legislature,  under  the  guise  of  an  In- 
spection law,  was  levying  a  tribute  upon  In- 
terstate commerce,  or  there  must  be  created 
by  the  law  imposing  the  fee  some  diversion 
of  the  funds  from  the  expenses  of  Inspection 
to  other  directions,  thus  evidencing  a  leg- 
islative purpose  to  misuse  the  funds.  In 
eitiier  case  the  legislative  Intent  presumed 
from  the  excess  in  one  instance  and  evi- 
denced by  its  express  language  in  the  sec- 
ond, stamps  the  law  as  a  mere  sham,  a 
creator  of  revenue  luider  the  guise  of  a  stat- 
ute for  Inspection.  An  instance  of  the  first 
class  of  law  In  found  in  the  recent  case  of 
Postal  Telegraph  Co.  v.  Taylor,  102  U.  S. 
71,  24  Sup.  Ct  208,  48  L.  Ed.  342,  where, 
upon  a  showing  that  the  fee  charged  for 
supervision  and  inspection  was  20  times  the 
amount  that  would  be  expended  for  the  pur- 
pose, the  court  held  that  It  was  impossible, 
by  "the  widest  stretch  of  imagination,"  to 
regard  the  fee  as  reasonable,  and  It  was  de- 
clared void  as  "a  mere  subterfuge  for  the 
purpose  of  raising  revenue."  Instances  of 
the  second  class  are  found  In  Amer.  Fert 
Co.  V.  Board  of  Agriculture  (C.  C.)  43  Fed. 
C13,  11  L.  R.  A.  170,  where  the  Legislature 
appropriated  thousands  of  dollars  derived 
from  so-called  "Inspection  fees"  to  purposes 
entirely  foreign  to  the  expense  of  such  In- 
spection, and  the  statute  was  declared  void; 
and  also  In  Re  Rebman  (C.  C.)  41  Fed. 
S75,  where  the  law  was  declared  void  be- 
cause "half  of  the  moneys  paid  for  Inspec- 
tion were  given  to  the  Inspectors  and  the 
other  half  ordered  Into  the  treasury."  Is 
this  law  void  under  either  of  these  lines  of 
authority?  The  first,  which  Is  a  question  of 
fact,  must  be  determined  by  the  allegations 
of  the  writ,  taken  as  confessed;  the  second, 
which  Is  a  matter  of  law,  by  the  wording 
of  the  statute.  The  only  allegations  of  the 
petition  on  this  subject  are  found  In  para- 
graph "I"  of  the  writ,  where  it  is,  In  eftect, 
snid  that  "the  pretended  fee  or  charge  Is 
largely  In  excess  of  the  amount  of  fee  or 
charge  which  might  be  absolutely  necessary 
for  the  making"  of  the  required  Inspection, 
and  where  the  relator  goes  on  further  to  al- 
lege that  under  certain  circumstances  the 
inspector  could  make  $40  per  day  when  his 
fees  and  expenses  would  amount  to  only 
.?•>  per  day.  I  cannot  consider  this  allega- 
tion of  what  an  Inspector,  under  the  most 
favorable  circumstances,  could  make  upon  a 
given  day,  us  the  equivalent  of  an  allega- 
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tlon  tbat  the  proceeds  of  the  system  of  hide 
Inspection,  token  In  the  aggregate,  and  for  a 
stated  period,  are  In  excess  of  the  amount 
necessary  to  defray  the  expenses  of  that 
system  for  such  period.  Relator's  position 
overlooks  the  fact  that  there  may  be  days 
when  the  Inspector  Inspects  only  a  few  hides, 
instead  of  400,  and  yet  with  the  same  ex- 
penses and  per  diem.  It  overlooks  the  fact 
also  that  the  mere  expenses  and  per  diem  of 
the  Inspector  is  not  all  that  is  chargeable 
against  the  fees  collected.  The  system  pro- 
vides for  blanks  to  be  printed,  tags  to  be 
furnished,  data  to  be  forwarded  to  the  office 
of  the  cattle  sanitary  boai-d,  and  an  office 
force  there  employed  to  enter  such  data 
and  preserve  the  same.  It  will  thus  be  seen 
that  the  fact  that  one  or  more  inspectors 
might  upon  a  given  day  make  $40,  when 
their  personal  expenses  and  compensation 
are  much  less,  is  not  equivalent  to  an  allega- 
tion that  the  fees  charged  are  in  excess  of 
the  aggregate  cost  of  such  inspection  from 
year  to  year.  As  was  said  In  Chester  City 
V.  Telegraph  Co.,  154  Pa.  464,  25  Atl.  1134 
(quoted  with  approval  In  Western  Union 
Telegraph  Co.  v.  New  Hope,  187  U.  S.  425, 
23  Sup.  Ct.  204,  47  L.  Ed.  240),  where  it  was 
averred  in  the  affidavit  of  defense  that  the 
rates  charged  were  at  least  five  times  the 
amount  of  the  expense  involved  In  the  su- 
pervision exercised  by  the  municipality: 
'•For  the  purpose  of  this  case  we  must  treat 
this  averment  as  true  as  far  as  It  goes.  The 
difficulty  Is  it  does  not  go  far  enough.  It 
refers  only  to  the  usual,  ordinary,  or  neces- 
sary expenses  of  municipal  officers,  of  is- 
suing licenses,  and  other  expenses  thereby 
Imposed  upon  the  municipality.  It  makes 
no  reference  to  the  liability  Imposed  upon  the 
city  by  the  erection  of  telegraph  poles.  It 
Is  tlie  duty  of  the  city  to  see  that  tlie  poles 
are  safe  and  projierly  maintained,  and, 
should  a  citizen  be  Injured  in  person  or 
property  by  reason  of  a  neglect  of  such  duty, 
an  action  might  lie  against  the  city  for  the 
consequences  of  such  neglect.  It  Is  a  mis- 
take, therefore,  to  measure  the  reasonable- 
ness of  the  charge  by  the  amounts  actually 
expended  by  the  city  for  a  particular  year 
to  the  particular  purpose  specified  In  the  af- 
fidavit." 

Coming  now  to  the  second  point — as  to 
whether  there  Is  any  legislative  misappro- 
priation of  the  funds  derived  from  these  in- 
spections—the attention  of  the  court  has 
beeu  called  by  paragraph  "j"  to  Comp. 
I<aw8,  §  220,  which  It  is  alleged  diverts  the 
funds  arising  from  "the  Inspection  of  hides" 
to  the  payment  of  notes  Issued  from  time 
to  time  to  aid  In  the  execution  of  the  provi- 
sions of  the  act  approved  February  14,  1801. 
It  Is  alleged  that  this  is  a  diversion  of  the 
funds  In  question,  and  renders  the  law  void. 
It  would  seem  that  the  words,  "fees  arising 
from  inspection  of  cattle  and  hides  as  here- 
Inaffor  provided."  as  used  In  section  1  of 
chapter   07,  p.   120,   of   the  Laws  of   1803, 


complied  as  section  220,  refer  only  to  the  fees 
provided  for  In  section  2,  and  not  to  fees 
provided  for  by  the  act  of  1901  {Laws  1901, 
p.  90.  c.  45,  S  3),  x>sssed  eight  years  later: 
and  in  this  view  of  the  matter  the  fees 
here  in  question  were  not,  by  said  statute, 
made  subject  to  the  payment  of  the  nego- 
tiable paper  authorized  under  Comp.  Laws, 
i  220.  But  assuming  that  such  fees  were 
directed  to  be  so  used,  was  this  a  diversion 
of  such  fees  from  their  legitimate  purpose? 
The  law  of  February  14,  1801,  referred  to  In 
sortlon  220,  empowers  the  cattle  sanitary 
board,  among  other  things  (section  208),  to 
make  "all  necessary  rules  and  regulations 
respecting  the  inspection  of  hides  and 
slaughter  houses  of  this  territory  and  for 
the  government  of  all  employes  of  said  sani- 
tary board."  It  also  regulates  the  duties 
of  inspectors  (section  213),  and  provides  for 
the  salary  of  the  secretary  and  other  em- 
ployes of  the  board.  It  thus  appears  that 
this  net  creates  fees  and  expenses  which  are 
a  legitimate  charge  against  the  fees  collect- 
ed under  the  act  of  1901,  for,  as  we  have 
above  seen,  the  inspc-ctors  and  the  secretary 
of  the  board  constitute  an  important  part 
of  the  machinery  required  for  the  Inspection 
under  that  act.  Using  the  money  to  aid  In 
the  execution  of  the  act  of  ISUl  Is  thus  not 
necessarily  a  diversion  of  the  funds  raised 
by  the  act  of  1901.  As  above  pointed  out, 
there  is  no  sufficient  allegation  of  any  ex- 
cess in  the  fees  chargeable  under  the  act  of 
1901  over  the  expenses  of  inspection,  so  there 
is  no  ground  for  the  assumption  that  section 
220  effects  a  diversion  of  the  funds.  For 
aught  that  appears  to  the  contrary,  all  the 
funds  collected  under  the  law  of  1901  are 
used  In  )>aylng  that  portion  of  the  expenses 
of  the  boanl  proi)erly  chargeable  against  the 
iuspoction  provided  for  by  that  act.  The 
fact  that  the  funds  collected  under  the  act 
of  1001  are  covered  into  the  general  funds 
of  the  cattle  sanitary  board  does  not  affect 
the  case.  That  was  true  in  the  Patapsco 
Case  (C.  C.)  52  Fed.  090,  and  is  a  mere  mat- 
ter of  bookkeeping. 

I  am  of  ox)inIou  that  the  judgment  should 
be  affirmed. 


DAME  V.  COCrilTI  RRDI'CTION  &  IM- 

PKOVEMKNT  CO. 

(Supreme  Court  of  New  Mexico.     Jan.  17, 

1905.) 

APPEAL-^irDOMENT    BY    nEFAn.T— ACTION    OH 
COBPOBATE    BONDS— COMPLAINT — AT- 
TORNEY'S   FEES. 

1.  Upon  appeal  from  a  judjjment  upon  default 
the  sutiioiency  of  the  complaint  is  to  be  tested 
as  upon  demurrer,  and.  if  the  allegations  of  th<> 
comi>laint  are  instiflicient  to  sustain  the  judg- 
ment, the  same  will  be  reversed. 

2.  Testing  the  complaint  in  this  cause  by  the 
foreeoing  rule,  the  xame  stated  no  cause  of  ac- 
tion for  either  attorney's  fees  or  the  principal 
of  the  bonds  sued  on. 

3.  In  the  ab.senoe  of  any  allegation  and  proof 
of  an  agreement  to  pay  counsel  fees,  such  fees 
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cannot,  unless  specially  provided  for  by  statute, 
be  awarded,  either  as  costs  or  otherwise. 

4.  An  allegation  "that  by  reason  of  the  fail- 
ure of  said  comiMiny  to  pay  said  interest  cou- 
pons when  due,  and  by  reason  of  their  failure 
to  have  paid  any  part  of  the  same  for  over  six 
months  last  past,  and  for  over  six  months  last 
past  since  their  presentation  at  the  place  des- 
isnated  for  payment.  ♦  •  •  the  principal 
♦  •  •  on  said  bonds  is  now  due  and  payable," 
is  not  a  pleading  of  the  substantive  facts  neces- 
sary to  constitute  a  cause  of  action  for  such 
principal,  but  is  the  statement  of  a,  mere  conclu- 
Bion  of  law. 

5.  A  judgment  for  the  principal  of  the  bonds 
here  sued  on,  rendered  by  default  upon  the  al- 
legations last  set  forth,  cannot  be  sastained. 

(Syllabus  by  tbe  Court) 

Appeal  from  District  Coort  Bernalillo 
County;   before  Justice  B.  8.  Baker. 

Action  by  W.  B.  Dame  ajjalnat  the  Cochltl 
Reduction  &  Improvement  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

This  is  a  suit  filed  on  February  28,  1003, 
to  recover  on  five  bonds  sold  to  the  plaintiff 
and  appellee,  W.  E.  Dame,  by  the  Cochltl 
Reduction  &  Improvement  Company,  the 
appellant.  The  allegations  of  the  complaint, 
omitting  those  here  immaterial,  are  as  fol- 
lows: "That  the  defendant  is  a  corporation 
duly  incorporated  under  the  laws  of  the 
state  of  Colorado,  and  having  Its  principal 
place  of  business  near  Bland,  Bernalillo  coun- 
ty, territory  of  New  Mexico,  and  that  the 
said  defendant,  under  and  by  virtue  of  Its 
Incorporation  papers  and  by-laws,  was  duly 
authorized  and  emjfowered  to  borrow  mon- 
ey, and  thereafter  Its  directors,  duly  elected, 
did,  at  a  meeting  duly  called,  vote  for  the 
Issuing  of  flrst  mortgage  bonds  to  an  amount 

not  to  exceed dollars,  and  that  said 

bonds  were  duly  issued  In  and  upon  the  Ist 
day  of  April,  1890.  riaiutlft  alleges  that  the 
said  bonds  were  to  be  of  the  value  of  one 
hundred  ($100)  dollars  each,  and  that  a  copy 
of  said  bonds  Is  hereto  attached  to  said  com- 
plaint, marked  'Exhibit  A,'  and  made  a  part 
of  the  same.  Plaintiff  alleges  that  he  pur- 
chased, for  value  received,  five  of  the  said 
bonds  hereinbefore  mentioned,  being  the 
numl>er8  132  to  136,  inclusive,  and  that  he  is 
at  the  present  time  the  owner  of  said  bonds. 
Plaintiff  further  alleges  that  the  Interest 
couiX)na  for  the  sum  of  three  ($3)  dollars  each 
upon  each  of  said  bonds,  due  and  payable  on 
the  1st  day  of  October,  A.  D.  1901,  were 
duly  presented  at  the  place  designated  In 
said  deed  of  trust  mortgage,  to  wit,  the 
State  Trust  Company  of  the  Oty  of  New 
York,  and  payment  was  refused  thereon,  and 
that  all  of  said  coupons  have  been  due  and 
payable  for  over  six  months  last  past,  and 
that  the  same  were  presented  for  payment 
more  than  six  months  last  past  at  the  place 
designated  for  payment,  and  said  payment 
was  refused,  and  the  said  coupons  are  still 
due  and  unpaid.  Plaintiff  further  alleges 
that  the  interest  coupons  In  and  upon  each 
of  said  bonds  for  the  sum  of  three  ($3)  dol- 
lars each,  due  and  payable  on  the  Ist  day 


of  April,  A.  D.  1902,  were  duly  presented  to 
the  State  Trust  Company  of  the  City  of 
New  York  for  payment  over  six  months  last 
past,  and  that  payment  thereof  was  duly 
refused,  and  that  the  same  still  aie  due  and 
unpaid,  and  that  the  said  coupons  have  been 
due  and  unpaid  for  over  six  months  last  past, 
and  for  over  six  months  since  the  time  of 
presentation  of  the  same  for  payment.  Plain- 
tiff further  alleges  that  the  Interest  coupons 
for  the  sum  of  three  ($3)  dollars  upon  each 
of  said  bonds  was  due  and  payable  on  the 
1st  day  of  October,  A.  D.  1902,  and  are  still 
due  and  unpaid.  Plaintiff  alleges  that  by 
reason  of  the  failure  of  said  company  to 
pay  said  Interest  coupons  when  due,  and 
by  reason  of  their  failure  to  have  paid  any 
part  of  the  same  for  over  six  months  last 
past,  and  for  over  six  months  last  past  since 
their  presentation  at  the  place  designated  for 
payment,  that  both  the  principal  and  Inter- 
est on  said  bonds  Is  now  due  and  payable, 
and  thereby  the  defendant  Is  Indebted  to  this 
plaintiff  in  the  sum  of  five  hundred  ($500) 
dollars  principal,  and  also  forty-five  ($45) 
dollars,  being  tbe  amount  of  said  coupons 
upon  said  bonds,  and  also  for  Interest  upon 
said  bonds  due  from  October  1,  1902.  Where- 
fore tbe  plaintiff  demands  judgment  against 
the  said  defendant  for  the  sum  of  five  hun- 
dred ($500)  dollars,  the  amount  of  the  princi- 
pal of  said  bonds,  and  wherefore  plaintiff 
also  demands  judgment  for  the  sum  of  for- 
ty-five ($45)  dollars,  being  the  amount  of  said 
coupons  upon  the  said  bonds,  and  the  plain- 
tiff also  demands  judgment  against  said 
defendant  for  Interest  due  on  said  bonds 
from  October  1,  1902,  up  to  date.  Wherefore 
plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  five  hundred  and  for- 
ty-five dollars  ($545)  dollars  from  October 
1,  1902,  up  to  date,  and  for  his  costs  In  this 
suit  expended,  and  for  attorney's  fees  to  be 
fixed  by  the  court  as  a  part  of  said  costs." 
Upon  the  foregoing  allegations,  plaintiff  de- 
manded judgment  for  $500,  principal  of  said 
bonds,  $45,  being  amount  of  said  coupons 
upon  the  said  bonds,  with  Interest  on  said 
$.">43  from  October  1,  1902,  attorney's  fees, 
and  costs.  A  copy  of  the  bond  and  coupon 
mentioned  in  the  complaint  Is  attached  there- 
to. It  seems  sufficient  to  say  that  In  nei- 
ther is  there  any  stipulation  for  the  pay- 
ment of  attorney's  fees,  nor  any  provision 
that  upon  default  of  payment  of  Interest  the 
principal  is  to  become  due.  The  defendant 
failed  to  appear,  default  was  adjudged,  and 
on  April  3,  1008,  final  judgment  was  entered 
for  $500,  together  with  costs.  Including  $60 
attorney's  fees.  The  judgment  Is  prefaced 
by  the  following  recital:  "This  cause,  coming 
on  for  hearing,  and  the  Jury  being  waived 
by  the  plaintiff,  was  submitted  to  the  court 
upon  the  pleadings  and  evidence."  On  Jure 
5,  100.S,  a  motion  was  filed  to  recall  the  ex- 
ecution and  to  vacate  tbe  judgment,  which 
being  overruled,  an  appeal  was  taken  to  this 
court. 
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M.  E.  Hlkey  and  McMlllen  &  Reynolds,  toe 
appellant.    K  W.  Dobson,  for  appellee, 

POPE,  J.  (after  stating  the  facts).  The 
ground  specifically  urged  In  the  court  below, 
as  well  as  In  this  court,  for  vacating  the 
Judgment,  is  that  the  court  erred  In  render- 
ing Judgment  for  principal  and  attorney's 
fees,  for  the  reason  that  the  complaint,  as  to 
*he.se  items,  sets  forth  no  cause  of  action.  If 
this  contention  is  supported  by  the  record, 
the  cause  must  be  reversed,  for  no  rule  Is 
more  clearly  recognized  than  that  no  valid 
Judgment  by  default  can  be  rendered  upon 
a  complaint  that  states  no  cause  of  action. 
Upon  appeal  the  complaint  Is  to  be  tested  as 
upon  demurrer,  and.  If  It  would  have  been 
vulnerable  upon  demurrer.  It  Is  equally  vul- 
nerable upon  an  appeal  from  a  Judgment  up- 
on default.  The  rule  Is  clearly  stated  in 
McAllister  v.  Kuhn,  96  U.  S.  89,  24  L.  Ed. 
615,  where  It  Is  said:  "Upon  a  writ  of  error 
to  reverse  a  Judgment  by  default,  such  de- 
fects In  the  declaration  or  complaint  as  could 
have  been  talccn  advantage  of  before  Judg- 
ment by  general  demurrer  may  be  brought 
under  review.  If  the  Judgment  would  have 
been  arrested  on  motion.  If  made,  because 
the  declaration  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  may  be 
reversed  for  the  same  reason  u|K)n  error." 
See,  also.  Abbe  v.  Marr,  14  Cal.  210 ;  Choyn- 
ski  V.  Cohen,  39  Cal.  501,  2  Am.  Rep.  476. 

The  question,  therefore,  is,  would  the  com- 
plaint, as  to  the  Items  complained  of,  have 
been  good  upon  demurrer?  Considering  first 
the  matter  of  attorney's  fees,  we  think  no 
cause  of  action  Is  set  forth  as  to  this  Item. 
There  Is  no  allegation  that  the  defendant 
undertook  to  pay  attorney's  fees  in  case  of 
suit,  and  the  bond  attached  to  the  complaint 
contains  no  such  stipulation.  In  the  absence 
of  such  an  agreement,  counsel  fees  cannot  be 
awarded  either  as  costs  or  otherwise.  Oel- 
rlchs  V.  Spain,  15  Wall.  231,  21  L.  Ed.  43. 
Indeed,  the  Impropriety  of  this  Item  is  prac- 
tically admitted  by  api>ellee  in  his  brief. 

This  brings  us  to  the  main  item  sued  for 
— ^the  principal  of  the  five  bonds.  Does  the 
complaint  set  forth  a  cause  of  action  as  to 
this?  From  the  bond  attached  and  referred 
to  In  the  complaint,  it  appears  that  the  bond 
sued  on  obligated  the  defendant  company  to 
pay  the  principal  thereof  on  the  1st  day  of 
April,  1904.  There  is  no  provision  for  the 
earlier  payment  of  the  principal  in  the  bond 
pleaded,  and,  unless  there  is  some  adequate 
allegation  to  that  effect  in  the  complaint,  it 
is  manifest  that  there  was.  upon  the  plead- 
ings, nothing  due  on  the  principal  when  this 
suit  was  brought,  in  February,  1003 ;  that  it 
was,  as  to  that  Item,  prematurely  brought; 
that  the  complaint  In  this  respect  states  no 
cause  of  action;  and  that  It  is  the  duty  of 
this  court  equally  so  to  det;lare  In  this  pro- 
ceeding as  uiK>n  demurrer.  Turning  to  the 
complaint.  It  will  be  noted  that  while  there 
are  detailed  statements  as  to  the  time  of  the 


falling  due  of  the  Interest  Installments  of 
October.  1901,  April,  1902,  and  October  1902, 
showing  $45  due  on  that  account,  tliere  is 
absolutely  no  allegation  showing  that  the 
principal  was  due  at  the  filing  of  the  suit, 
except  the  following:  "Plaintiff  alleges  that 
by  reason  of  the  failure  of  said  company  to 
pay  said  interest  coupons  when  due,  and  by 
reason  of  their  failure  to  have  paid  any  part 
of  the  same  for  over  six  mouths  last  past, 
and  for  over  six  months  last  past  since  their 
presentation  at  the  place  designated  for  pay- 
ment, that  both  the  principal  and  interest 
on  said  bonds  is  now  due  and  payable,  and 
thereby  the  defendant  is  indebted  to  this 
plaintiff  in  the  sum,"  etc.  It  is  insisted  by 
appellee  in  bis  brief  that  this  allegation,  tak- 
en as  true,  and  aided  by  what  was  presum- 
ably adequate  proof,  is  sufficient  to  sustain 
the  Judgment  for  the  principal.  It  should  be 
noted  here,  however,  before  proceeding  to 
the  question  of  pleading,  that,  if  the  latter 
be  Insufficient,  no  proof,  however  ample,  can 
Justify  a  Judgment.  The  measure  of  the 
right  to  recovery  is  what  is  alleged.  It  is  to 
this  that  the  defendant  was  summoned  to 
respond,  and  the  most  satisfactory  proof  of 
the  right  to  recover.  In  so  far  as  It  over- 
laps the  allegations.  Is  absolutely  valueless 
to  sustain  the  Judgment.  Thus  In  Hall  v. 
Jackson,  3  Tex.  305,  it  is  said:  "Facts  not 
alleged,  though  proved,  cannot  form  the  basis 
of  a  decree  or  Judgment  That  a  Judgment 
has  been  taken  by  default  does  not  dispense 
the  rule  which  requires  that  the  proofs  shall 
conform  to  the  allegations,  and  that  the 
latter  must  be  sufficient  to  constitute  a  legal 
basis  on  which  to  predicate  the  Judgment. 
To  maintain  a  Judgment  by  default,  the  peti- 
tion must  set  forth  a  cause  of  action  with 
substantial  accuracy,  and  with  sufficient  cer- 
tainty to  Inform  the  court  what  Judgment 
to  render  without  looking  for  Information  to 
proofs  not  within  the  allegations." 

Recurring  to  the  matter  of  pleading,  it 
must  be  further  recalled  that  the  only  alle- 
gations fixed  by  the  default  are  those  trav- 
ersable, material,  and  well  pleaded  (Weese 
V.  Barker,  7  Colo.  181,  2  Pac.  919:  Shep- 
ard  V.  New  Haven  Co.,  45  Conn.  58;  Mc- 
Klnney  v.  State,  101  Ind.  355) ;  that,  while 
default  and  demurrer  each  admit  facts  well 
pleaded,  they  do  not  admit  that  the  construc- 
tion of  a  written  instrument  attached  to  the 
complaint  is  the  true  one,  or  that  its  legal 
effect  is  contrary  to  that  which  Its  language 
Imports  (Interstate  Land  Company  v.  Max- 
well Company,  139  U.  S.  578.  11  Sup.  Ct. 
656,  35  L.  Ed.  278).  Neither  Is  a  mere  con- 
clusion of  law  admitted  by  demurrer  or  de- 
fault. Cragin  v.  Lovell.  109  U.  S.  199,  3 
Sup.  Ct.  132,  27  L.  Ed.  903.  The  complaint 
must  state  the  facts  necessary  to  enable  the 
court  to  Judge  for  itself  whether  the  conclu- 
sion of  law  has  any  foundation  in  fact. 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  17."), 
20  L.  Ed.  .'557:  Hopper  v.  Covington.  118  U. 
S.  148,  151,  6  Sup.  Ct  1025,  30  L.  Ed.  190 
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Tbe  pleader  abonid  itate  the  facts  wblch  1» 
thinks  give  a  rlgbt  of  action,  and  not  keep 
back  ttaeee  facts  and  offer  tlM  oonrt  lila 
opinion.  Williams  t.  Knighton,  1  Or.  234. 
Applying  these  elementary  rales  to  the  alle- 
gation here  relied  on,  we  are  impressed  with 
the  fact  that  It  amonnts  to  nothing  more 
than  a  eancltudon  of  law,  and  la  not  an  aver- 
ment Boffldent  to  sustain  a  Jndgmait  for  the 
prtndpaL  Had  the  allegation  In  queatloo 
omitted  the  reasoning  It  contains,  and  been 
as  follows:  "Plaintiff  alleges  •  *  *  that 
both  the  principal  and  Interest  on  said  bonds 
Is  now  due  and  payable,  and  thereby  tbe 
defendant  is  Indebted  to  this  plaintiff  In  tbe 
sum,"  etc. — it  would  hardly  be  contended 
that  this  was  more  than  a  statement  of  a 
legal  concloslon.  This  character  of  allega- 
tion has  been  frequently  considered  by  the 
antborlties,  and  with  the  nnlform  holding 
that  it  Gonstitntes  no  averment  of  fact,  but 
simply  the  pleading  of  a  conclusion  of  law, 
and  thus  InsufBdent  to  sustain  a  default. 
Cragln  t.  Lovell,  109  U.  S.  199,  8  Sup.  Ct 
182,  27  Li.  Ed.  903;  Hopper  t.  Oovlugton, 
118  U.  S.  148,  161,  6  Sup.  Ot.  1025,  30  L.  SJd. 
190;  Pnmpelly  ▼.  Green  Bay  Co.,  13  Wall. 
ITS,  20  Ii.  Ed.  667;  Hollls  v.  Richardson,  13 
Gray,  393;  William  r.  Knighton,  supra. 
Does  tbe  addition  to  tUa  clearly  insufficient 
pleading  of  certain  reasons  why  the  amount 
claimed  Is  due  make  it  any  less  the  allega- 
tion of  a  mere  conclusion  of  law?  It  is  an- 
nounced in  Pumpelly  r.  Oreen  Bay  Com- 
pany, supra,  that  "it  is  bad  pleading  not  to 
state  the  facts  upon  which  the  court  can 
construe  the  law  for  itself,  and  ascertain  if 
the  fact  pleaded  is  a  good  defense^"  We 
think  that  this  allegation  is  clearly  subject 
to  this  objection.  Even  if  it  could  be  con- 
ceded that  reasons  coupled  with  conclusions 
of  law  are,  if  such  reasons  are  legally  ten- 
able, allegationB  sufficient  to  sustain  a  de- 
fault, the  reasons  stated  in  the  complaint 
are  insufficient  It  is  alleged  that  by  rea- 
son of  tbe  failure  to  pay  the  interest  cou- 
pons for  over  six  months  past,  since  their 
presentation  at  the  place  designated  for 
payment,  both  principal  and  interest  are  now 
due  and  payable.  Tbis  is  manifestly  incor- 
rect as  an  interpretation  of  tbe  Instrument 
sued  on.  It  is  equally  Incorrect  as  a  gen- 
eral proposition  of  law.  The  mere  failure 
to  pay  interest  Installments  for  six  months, 
or  any  other  period,  cannot  ot  itself,  under 
any  drcnmstances,  result  in  tbe  maturing 
of  tbe  principal.  To  produce  this  result, 
there  must  be  a  failure  to  pay,  and  more; 
tint  Is  to  say,  an  agreement  that  such  fail- 
ure shall  mature  the  principal.  The  com- 
plaint is  fatally  defective^  In  that  it  fails 
to  allege  that  there  was  auch  an  agreement. 
If,  as  intimated  on  tbe  argument  there  was 
such  a  provision  in  tbe  deed  of  trust  securing 
the  bonds,  there  should  have  been  an  aver^ 
ment  to  that  effect  Without  auch  an  STer- 
ment,  there  waa  no  basis  for  the  introduc- 
tion la  evidence  of  the  mortgage  or  any 


other  agreement  providing  that  a  failure  to 
pay  interest  should  effect  the  maturity  of 
the  principal.  In  other  words,  there  was  no 
case  stated  for  the  recovery  of  tbe  prin- 
cipal. Fw  the  reaaona  stated,  the  Judgment 
of  the  court  below  will  be  reversed,  and  the 
case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

MILLS,  G.  J.,  and  PABKEB.  McTIE.  and 
MAMN,  JJ.,  concur. 


(13  N.  H.  SO) 
OTITIimREZ  et  al.  v.  TERRITORY  ex  lel. 
CURRAN  et  al. 
(Supreme  Court  of  New  Mexico^     Jan.  29, 
1905.) 
OOUIfTT    OmCXSB— AFFXAI/— MAKOAinra. 
l.The  Jud^ent  of  the  court  below  was  In 
accordance  with  the  law  of  the  case  as  declared 
by  this  court  upon  the  former  appeal.    Terri- 
tory ex  rel.  Curran  v.  Gutierrea  et  aL,  78  Pac. 
139. 

2.  The  remedy  for  the  erroneous  refusal  of 
an  appeal  or  supersedeas  is  by  mandamus,  and 
not  by  writ  of  error. 
(Syllabus  by  the  (Toort.) 

Error  to  District  Court,  Bernalillo  County; 
before  Justice  Benjamin  S.  Baker. 

Action  by  the  territory,  on  tbe  relation  of 
T.  J.  Curran  and  others,  against  Tomaa  O. 
Gutierrez  and  othera.  Judgment  for  plain- 
tiffs.   Defendants  bring  error.    Affirmed. 

The  facts  of  this  case  were  fully  consid- 
ered by  this  court  upon  the  former  appeal 
(Territory  of  New  Mexico  ex  rel.  Curran  et 
al.  T.  Tomas  C.  Gutleriez  et  al.,  78  Pac.  139), 
when  the  case  was  reversed  and  remanded  to 
the  district  court  of  Bernalillo  for  furthor 
proceedings  in  accordance  with  the  opinion 
of  this  court  Upon  the  further  hearing  in 
the  court  below,  the  demurrer  to  defendants' 
answer  waa  sustained,  and  defendants  filed 
an  amended  answer.  A  motion  to  strike  tliis 
answer  was  treated  by  the  court  below  as  a 
demurrer  and  sustained,  whereupon  defend- 
ants failed  to  plead  further.  Final  Judgment 
was  entered  in  favor  of  the  territory,  declar- 
ing the  defendants  not  entitled  to  the  offices  in 
controversy.  Defendants  thereupon  prayed 
an  appeal  and  the  granting  of  a  supersedeas, 
each  of  which  motions  waa  denied.  There- 
upon they  aued  out  a  wtlt  of  oror  from  this 
court 

W.  B.  Chllders,  for  plaintiffs  In  error.  F. 
W.  Clancy  and  Geo.  W.  Prichard,  Sol.  Gen., 
for  defendants  In  error, 

POPE,  J.  (after  stating  the  facto).  Error 
is  assigned  upon  tbe  action  of  the  court  be- 
low in  sustaining  tbe  demurrer  and  enter 
Ing  Judgment  against  the  defendants,  and 
also  In  refusing  to  grant  the  defendanta  as 
appeal  and  supersedeas.  There  waa  no  er- 
ror in  entering  Judgment  against  the  de- 
fendanta upon  the  pleadings.  The  action  of 
the  court  below  In  this  respect  simply  follow- 
ed the  dedaloa  of  this  court  upon  the  former 
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appeal  (Territory  ex  rel.  Curran  v.  Gutlerrei 
et  al.,  78  Pac.  139),  which  decision  fixed  the 
law  of  the  case. 

The  remaiuing  assignments  of  error  are 
not  available  for  the  reason  that  defendants' 
remedy  against  erroneous  action  by  the  court 
In  either  of  these  respects  was  by  mandamus, 
and  not  by  writ  of  error.  Without  discuss- 
ing the  authorities,  we  deem  It  sufficient 
to  cite  upon  the  proposition  that  the  remedy 
for  an  erroneous  refusal  of  an  appeal  or  su- 
persedeas  is  by  mandamus,  and  not  by  er- 
ror, tne  caHes  of  lUchardson  v.  Rogers,  37 
Minn.  461,  35  N.  W.  270;  Ex  parte  Zellner, 
9  Wall.  2U,  19  L.  Ed.  065;  Ex  parte  Jordan, 
94  V.  S.  248,  24  L.  Ed.  123;  Ex  parte  Rail- 
road Company,  95  II.  S.  221,  24  L.  Ed.  335; 
Ex  parte  Walker,  54  Ala.  577;  Smith  v.  Rags- 
dale,  36  Ark.  297. 

The  Judgment  is  accordingly  affirmed. 

MILLS,  O.  J.,  and  PARKER,  McFIE,  AB- 
BOTT, and  MANN,  JJ.,  concur.. 


HARRISON  T.  GALLEGOS. 

(Supreme  Court  of   New   Mexico.      Jan.   4, 

1903.) 

KJECTMENT— TITLE  TO  MAINTAIN— EVIDENCE. 

1.  In  actions  of  ejectment,  plaintiff  must  re- 
cover on  the  BtrenRth  of  his  own  title,  and 
show  that  he  had  title  to  the  particular  land 
in  du^pute. 

2.  Even  where  a  title  is  derived  from  a  com- 
mon source,  the  plaintiff  must  show  a  better  ti- 
tle than  that  of  defendant,  or  an  actual  pos- 
session prior  to  that  of  the  defendant,  in  order 
to  put  the  defendant  to  the  necessity  of  sup- 
portinf?  his  posseKKion  by  a  title  superior  to  one 
of  naked  possession. 

(Syllabus  by  the  Court.) 

."Appeal  from  District  Court,  Bernalillo 
0<ounty;   before  .lustice  Benjamin  S.  Baker. 

Action  by  George  W.  Harrison  against 
Antonio  Gallegos.  Judgment  for  plaintiff. 
Defeudant  appeals.    Reversed. 

Neill  B.  Field,  for  appellant  W.  B.  Chll- 
ders,  for  appellee. 

MILT.S,  C.  J.  The  case  at  bar  Is  a  suit 
la  cji'ctnient,  by  which  the  appellee,  Harri- 
son, sought  to  eject  appellant,  Gallegos,  from 
a  tract  of  land  situated  In  Bernalillo,  Ber- 
nalillo county,  N.  M.  The  plaintiff,  Harri- 
son, loaned  a  small  sura  of  money  to  one 
Vicente  Gallegos,  and,  to  secure  the  pay- 
ment of  such  loan,  took  from  said  Vicente 
(Sallegos  and  his  wife  a  mortgage  on  the 
property  in  question.  Said  mortgage  was 
dated  May  9,  1890,  and  was  due  in  one  year 
from  its  date.  The  mortgage  contained  a 
power  of  sale,  authorizing  the  mortgagee 
to  sell  the  property  on  default  of  payment  be- 
ing made.  The  mortgagor  Vicente  Gallegos 
died  before  the  debt  secured  by  the  mort- 
gage was  entirely  paid,  and  Harrison,  after 
his  death,  advertised  the  property  for  sale, 

H  1.  See  BJoctment,  vol.  17,  Cent  Dig.  it  18,  243. 


and  on  Jnly  27,  1898,  aold  it  to  Joae  A.  Jar- 
amlllo,  who  a  few  days  later  conveyed  it  to 
appellee.  The  plaintiff,  Harrison,  In  the 
ejectment  suit,  bases  his  title  on  the  mort- 
gage, and  the  subsequent  sale  by  him  under 
the  power  of  sale  contained  in  such  mortgage 
deed,  and  the  conveyances  thereafter  made. 
It  nowhere  appears  In  the  record,  unless  It 
can  be  assumed  from  the  fact  that  he  made 
the  mortgage,  that  Vicente  Gallegos,  the 
mortgagor,  was  the  owner  of,  or  that  be  was 
In  possession  of,  the  property  mortgaged; 
nor  does  it  anywhere  appear  that  the  ap- 
pellant herein,  Antonio  Gallegos,  claimed  the 
real  estate  In  controversy,  of  which  he  was 
in  possession  at  the  time  this  suit  was 
brought,  through  the  mortgagor.  From  all 
that  appears  in  the  record,  be  may  have  de- 
rived his  title.  If  he  has  any,  from  parties 
entirely  outside  of  those  mentioned  in  this 
proceeding.  To  show  that  the  appellee  held 
a  mortgage  on  the  land  In  question,  of  which 
land  he  (the  mortgagee)  was  never  In  actnal 
possession.  Is  far  from  showing  that  the 
mortgagors  had  title  to  it  If  both  parties 
to  this  suit  claimed  title  from  a  common 
source,  to  wit,  Vicente  Gallegos,  then  the 
sale  under  the  mortgage  deed.  If  properly 
made,  would  have  been  sufficient  to  convey 
title;  but  the  defendant  Antonio  Gallegos. 
offered  no  evidence,  nor  was  any  introduced, 
to  show  from  whom  he  claimed  title,  and  we 
cannot  assume  that  he  claimed  It  from  the 
mortgagor  Vicente  Gallegos. 

It  is  well  settled  "that  in  actions  of  eject- 
ment the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  show  that  he 
had  title  to  the  particular  land  in  dispute." 
Maxwell  Land  Grant  Co.  v.  Dawson,  7  N. 
M.  133,  34  Pac.  191;  Henderson  v.  Wana- 
maker,  79  Fed.  736,  25  C.  C.  A.  181;  Union 
I'ac.  Ky.  Co.  v.  Reed,  80  Fed.  234,  25  C.  C. 
A.  389,  and  this  court  has  also  decided  that 
the  "possession  of  the  defendant  gives  him 
a  right  against  every  person  who  cannot 
establish  a  title.  This  is  a  general  rule,  to 
which  there  is  no  exception."  Salazar  v. 
Longwlll,  5  N.  M.  548,  23  Pac.  927.  A  plain- 
tiff in  ejectment  even  when  the  title  is  de- 
rived from  a  common  source,  must  show  a 
better  one  than  that  of  the  defendant,  or 
an  actual  possession  prior  to  that  of  the  de- 
fendant. In  order  to  put  the  defendant  to  the 
necessity  of  supporting  his  possession  by  a 
title  superior  to  one  of  naked  possession. 
L'Engle  v.  Reed  (Fla.)  0  South.  213;  Miller 
V.  L.  I.  R.  Co.,  71  N.  Y.  380;  Smith  v.  Bryan, 
74  Ind.  513;  Peck  v.  L.,  N.  A.  &  C.  R.  R. 
Co.,  101  Ind.  306;  Simmons  v.  Spratt  20 
Fla.  495;  Hall  v.  GIttings'  Lessee.  2  Har.  &  J. 
112;  Railway  Co.  v.  Lorlng.  51  Fed.  932.  2  C. 
C.  A.  540;  Building  Ass'n  v.  Schall,  107  Ala. 
531,  18  South.  lOS. 

In  this  case,  on  account  of  the  failure  of 
the  plaintiff  to  prove  that  the  parties  who 
made  the  mortgage  to  him  were  the  owners 
of,  or  In  the  actual  possession  of,  the  land, 
or  that  both  the  defendant  and  himself  claim- 
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ed  title  from  a  common  source,  to  wit,  the 
mortgagorti,  we  do  not  think  that  the  plain- 
tiff proved  a  title  superior  to  that  of  the  de- 
fendant, who  was  in  actual  possession,  such 
as  would  warrant  a  Judgment  in  his  favor. 

Further,  the  record  nowhere  discloses  that 
the  defendant,  Antonio  Gallegos,  owed  plain- 
tiff, Harrison,  any  money,  except  that  claim- 
ed as  damages  for  the  detention  of  the  land 
in  controversy,  and  In  this  case  the  Judg- 
ment does  not  give  Harrison  the  possession 
of  snch  land.  The  Judgment  Is  found  on 
page  20  of  the  transcript  of  record,  and  reads 
as  follows,  to  wit:  "It  Is  therefore  consid- 
ered by  the  court  that  the  said  George  W. 
Harrison  recover  from  the  said  Antonio  Gal- 
legos the  said  sum  of  one  cent,  as  heretofore 
by  the  verdict  of  the  Jury  found  due  him, 
with  Interest  from  April  19,  1902,  together 
with  his  costs  herein  expended,  and  that  he 
have  execution  therefor."  The  errors  as- 
signed make  no  objection  to  the  form  of  the 
Judgment,  and  we  simply  point  it  out  to 
counsel,  because,  in  our  opinion,  it  does  not 
conform  with  the  pleadings.  Even  if  the 
Judgment  below  was  affirmed  by  us,  it  would 
not  give  Harrison  the  possession  of  the  land. 
This  action  was  primarily  to  recover  posses- 
sion of  real  estate,  and,  unless  the  Judgment 
gives  the  plaintiff  such  real  estate,  he  can- 
not recover  damages,  even  in  the  small  sum 
of  one  cent,  for  its  detention. 

For  the  reasons  given  above,  this  cause  is 
reversed,  and  remanded  to  the  district  court 
of  Bernalillo  county  for  further  proceedings, 
and  it  is  so  ordered. 

McFIE,  PARKEE,  POPE,  and  MANN,  JJ., 
concur.  B.VKER,  J.,  having  tried  the  cause 
below,  took  no  part  in  this  decision. 


METZLER  et  al.  v.  CREBBIN. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  1005.) 

APPBAX. — ABSTBACT   OF   BECORD — SUFFICIENCY^ 
AFFIBMANCE. 

1.  On  appeal,  an  "abstract  of  renord"  stating 
the  action  to  have  been  onp  to  set  aside  a  de- 
ficiency judKmeot  in  mortCTRe  f.irpclosiire  on 
the  jrronnd  of  fraud  and  irrp(f\>lnr  service  of 
process,  which  fails  to  show  the  |)leadings.  the 
nature  of  tlio  fraud  or  irreptularity,  or  the  judg- 
ment rendered,  is  insufficient,  and  the  judgmeiit 
will  he  affii-med. 

Appeal  from  District  Court,  Douglas 
Count}-. 

Action  by  Hannah  Metzler  and  others 
against  Alfred  Crel)bln.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 


Chas.  H.  Dyett,  for  appellants. 
Humphreys,  for  appellee. 


Harrie  M. 


THOMSON',  P.  J.  We  have  before  us  a 
printed  document  labeled  "Abstract  of  Rec- 
onl,"  which  commences  with  a  statement 
that  this  action  was  brought  to  set  aside  a 
deficiency  Judgment  rendered  in  a  foreclo- 
sure proceeding  against  the  appellants  on  the 


ground  of  Irregularity  of  service  of  summons 
in  the  proceeding  and  on  the  ground  of 
fraud,  and  that  the  answer  denied  generally 
the  allegations  of  the  complaint.  This  is  fol- 
lowed by  what  purports  to  be  the  testimony 
of  certain  witnesses,  at  the  conclusion  of 
which  we  are  informed  that  "the  court  ren- 
dered its  findings  in  favor  of  the  defendant 
and  against  the  plaintiffs,  and  rendered  Judg- 
ment accordingly."  Except  as  recited  above, 
the  purported  abstract  contains  no  allusion 
to  the  pleadings  or  the  Judgment.  It  gives 
no  hint  which  might  warrant  even  a  con- 
jecture as  to  the  nature  of  the  supposed  ir- 
regularity or  the  supposed  fraud.  Without  a 
knowledge  of  the  issues,  the  testimony  is 
unintelligible,  and  we  are  left  in  utter  Ig- 
norance of  what  the  court  found  or  adjudged. 
This  so-called  abstract  of  the  record  is  a 
totally  meaningless  document  Let  the  Judg- 
ment be  affirmed. 
Affirmed. 


BLUM  V.  EDELSTEIN. 
(Court  of  Appeals  of  Colorado.    Jan.  9,  1905.) 

ACTION — VEBDICT  —  EXCESSIVE    VERniCT    —    »■- 
MITTITUB— JUDGMENT   ON   BBMITTITUB. 

1.  Where  plaintiff  sued  on  two  causes  of  ac- 
tion obtaining  a  verdict  on  each,  and,  there  be- 
ing no  evidence  to  support  the  second  cause  of 
action,  he  entered  a  remittitur  in  an  amount 
equal  to  the  sum  sought  to  be  recovered  on  the 
second  cause  of  action,  it  was  not  error  to  enter 
judgment  for  plniutiff  on  the  first  cause  of  ac- 
tion for  the  difference  between  the  sum  remit- 
ted and  the  amount  of  the  verdict. 

Appeal  from  District  Court,  Pueblo  Coun- 
ty. 

Action  by  M.  Edclstein  against  Abraham 
Blum.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

T.  B.  McDonald,  for  appellant,  a  Harri- 
son White,  for  appellee. 

Gt'NTER,  J.  The  complaint  contained 
two  causes  of  action — one  for  money  had  ami 
received  by  appellant  to  the  use  of  api>el- 
lee;  the  other  for  money  had  and  received 
by  appellant  to  the  use  of  a  third  party, 
which  claim  against  appellant  had,  prior  to 
the  institution  of  this  action,  been  assigned 
to  appellee.  There  was  a  verdict  for  ap- 
pellee upon  both  causes  of  action,  the  verdict 
being  for  a  sum  largely  In  excess  of  the 
amount  claimed  on  the  second  cause  of  ac- 
tion, but  less  than  the  aggregate  amount 
claimed  upon  the  two  causes  of  action.  Up- 
on the  hearing  of  the  motion  for  a  new  trial 
the  court  found  that  there  was  an  absence 
of  evidence  to  sustain  the  second  cause  of 
action.  Thereupon  appellee  entered  a  re- 
mittitur in  an  amount  equal  to  the  sum 
sought  to  be  recovered  on  the  second  cause 
of  action;  in  other  words,  appellee  thereby 
cured  all  poKslble  effect  of  the  error  of  the 
jury  in  allowing  any  sum  on  the  second 
cause  of  action.  Thereupon  the  court  en- 
tered Judgment  for  the  plaintiff  on  the  first 
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cause  of  action  for  the  difference  between 
the  sum  thus  remitted  and  the  amount  of 
the  verdict. 

It  is  said  that  in  this  action  the  court 
committed  error.  The  only  prejudicial  error 
committed  agaluat  appellant  in  the  trial  was 
the  return  of  a  verdict  upon  the  second  cause 
of  action.  As  all  effects  of  this  error  were 
cured  by  the  remittitur  entered,  the  court 
committed  no  en-or  in  thereupon  entering 
Judgment  upon  the  first  cause  of  action  for 
the  remainder.  Its  judgment  should  be  af- 
Brmed. 

Affirmed. 

20  C0I0.A.  411 

PERRARA  V.  AURIC  MIN.  CO. 
(Court  of  Appeals  of  Colorado.    Jan.  9,  1905.) 

APPEAI^— BONDS— LEAVE    TO    PBOSECUTB    IN 
FOBMA  PAUPERIS. 

1. 1  Mills'  Ann.  St.  §  670,  permitting  courts 
in  their  discretion  in  certain  cases  to  allow  per- 
sons to  sue  in  forma  pauperis,  having  been  held 
by  the  Supreme  Court  not  to  apply  to  that  court, 
an  application  to  the  Court  of  Appeals  to  prose- 
cute a  writ  of  error  to  that  court  in  forma  pau- 
peris under  such  section  will  be  denied,  under 
such  ruling,  or,  in  its  discretion,  if  the  section  is 
applicable,  where  the  permission  would  require  a 
ruling  on  the  merits. 

Error  to  District  Court,  Pueblo  County. 

Action  between  Fenice  Ferrara  and  the 
Auric  Mining  Company.  From  a  Judgment 
in  favor  of  the  latter,  the  former  brings  er- 
ror. Motion  to  require  plaintiff  In  error  to 
file  a  cost  bond,  on  which  a  cross-motion 
was  filed  for  leave  to  sue  in  forma  pauperis. 
Motion  gn^anted,  and  cross-motion  denied. 

M.  J.  Galligan,  for  plaintiff  in  error.  Wol- 
cott,  Vaile  &  Waterman,  for  defendant  in 
error. 

GUNTER,  J.  Defendant  in  error  moved 
the  court  to  require  of  plaintiff  in  error  a 
cost  bond.  Plaintiff  in  error  confessed  the 
motion,  and  filed  a  cross-motion  for  leave  to 
sue  as  a  poor  person.  The  cause  has  been 
submitted  upon  plaintiff  In  error's  motion. 
Such  applications  have  been  repeatedly  ruled 
upon  in  our  Supreme  Court.  While  there 
are  no  reported  decisions  of  the  rulings,  the 
holding  of  that  court  has  frequently  and 
uniformly  been  that  section  676,  1  Mills' 
Ann.  St.,  permitting  courts  in  certain  cases 
to  allow  parties  to  sue  as  poor  persons,  does 
not  apply  to  that  court.  The  ruling  Is  equal- 
ly applicable  to  this  court.  A  thorough  con- 
sideration of  the  question  presented  by  this 
motion  would  Involve  a  construction  of  the 
above  section  of  our  statute,  and  perhaps 
the  treaty  between  our  country  and  the 
Kingdom  of  Italy.  It  would  further,  per- 
haps. Involve  a  decision  of  the  question 
going  to  the  vitals  of  this  case.  We  do  not 
desire  to  commit  ourselves  on  such  vital 
question  at  the  threshold  of  the  case  aiid 
before  we  have  had  the  full  aid  of  counsel, 
wlilch  we  will  not  have  before  the  filing  of 
the  final  briefs  herein.    Section  C76,  supra. 


if  applicable  to  our  court,  leaves  to  our  dis- 
cretion the  granting  of  applications  to  sue 
as  a  poor  person.  Either  the  exercise  of 
this  discretion,  if  the  section  be  applicable 
to  our  court,  or  acting  In  obedience  to  the 
unreported  practice  of  the  Supreme  Court 
as  it  now  obtains,  is  a  sufficient  reason  for 
denying  the  motion. 

The  motion  to  sue  as  a  poor  person  is  de- 
nied, without  intimating  any  opinion  uiKtn 
the  vital  question  involved  in  the  case.  It  is 
further  ordered  that  a  cost  bond  be  filed  as 
required  by  section  674,  1  Mills'  Ann.  St., 
the  sufficiency  of  the  surety  on  the  bond  to 
be  approved  by  the  district  clerk  of  Pueblo 
county,  Colo.;  such  bond  to  be  filed  In  ibis 
court  within  30  days  from  this  date. 


20  ColoJL  410 
VICKERS  et  al.  ▼.  CHISHOLM. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  1905.> 

APPEAL  AND  EBROB— CONFLICT  BETWEEN  BEC- 
OBU  AND  BILL  OF  EXCEPTIONS— APPEAL  FBOM 
COUNTY  TO  DIBIBICT  COURT — CONTBADICTOBY 
JUDGMENT. 

1.  In  case  of  conflict  between  the  record  prop- 
er and  the  bill  of  exceptions  aa  to  the  character 
of  the  judgment  rendered,  the  record  will  con- 
trol. 

2.  On  appeal  by  defendants  from  the  county 
court  to  the  district  court,  where  1  Mills*  Ann. 
St.  8  1089,  provides  the  proceedings  regulating 
the  trial  shall  be  in  all  respects  de  novo,  the 
court  cannot  enter  a  judgment  dismissing  the 
action  for  lack  of  prosecution,  awarding  costs 
against  defendants,  and  ordering  issuance  of  a 
writ  of  procedendo;  sudi  judgment  being  con- 
tradictory. 

Error  to  District  Court,  Lake  County. 

Action  by  Simon  Chisholm  against  M.  E. 
Vickers  and  another.  On  appeal  to  the  dis- 
trict court  by  defendants  from  a  Judgment  of 
the  county  court  judgment  was  rendered, 
and  defendants  bring  error.    Reversed. 

John  A.  Ewing  and  H.  McGarry,  for  plain- 
tiffs in  error. 

GUNTER,  J.  Plaintiff  recovered  a  money 
judgment  In  the  county  court.  Defendants 
appealed  to  the  district  court.  The  proceed- 
ings regulating  the  trial  of  the  cause  after 
it  thus  reached  the  district  court  were  re- 
quired to  be  in  all  respects  de  novo.  1  Mills* 
Ann.  St.  {  1089;  White  House  Mountain 
Gold  MIn.  Oo.  v.  Powell  (Colo.  Sup.)  70  Pac. 
679.  By  the  appeal  the  same  cause  which 
had  been  tried  in  the  county  court  was 
pending  for  trial  de  novo  in  the  district 
court.  The  district  court  dismissed  the  case 
for  lack  of  prosecution,  and  entered  Judg- 
ment for  costs  against  the  defendants,  and 
ordered  that  a  writ  of  procedendo  issue 
against  the  county  court  ordering  that  it  pro- 
ceed upon  the  Judgment  appealed  therefrom. 
There  Is  some  conflict  between  the  record 
proper  and  the  bill  of  exceptions  as  to  this 
being  the  charncter  of  the  Judgment,  but 
as  to  (he  character  of  the  Judffment  render- 

f  L  See  Appeal  and  Error.  voL  3,  Cent  Dts.  i  2857. 
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ed,  the  jDdgiDent  being  a  part  of  the  record, 
the  record  must  control  the  bill  of  excep- 
tions. Kirkpatrick  v.  Wheeler,  8  Colo.  414,  8 
Pac.  654.  It  Is  manifest  that  the  court  had 
no  power  to  enter  a  judgment  dismissing  the 
action,  and  at  the  same  time,  and  as  a  part 
thereof,  give  Judgment  against  defendant 
for  costs,  and  order  the  issuance  of  the  writ 
of  procedendo.  Such  a  judgment  would  be 
contradictory  In  vital  particulars.  If  the 
court  dismissed  the  action,  defendant  should 
have  his  judgment  for  costs,  and  the  court 
would  have  no  power  to  order  the  county 
court  to  proceed  further  on  the  judgment  ap- 
pealed from.  We  think  the  judgment  errone- 
ous, and  that  the  same  should  be  reversed. 
Reversed. 

20  C0I0.A.  402 

CABHART  V.  ODDENKIRK. 
{Court  of  Appeals  of  Colorado.     Jan.  9,  1905.) 

PLEADING  —  CUBE  OF  DEFECTS  —  EVIDENCE  — 
JUDGMENTS— PABOI,  TESTIMONY— OBJECTIONS 
— AFPEAl.— EBBOBS   BEVIEWABLB. 

1.  Parol  evidence  of  the  judgment  of  a  court 
IS  inadmissible  against  objection. 

2.  The  refusal  of  the  court  to  strike  out  tes- 
timony received  without  objection  will  not  be 
considered  on  appeal  when  the  ruling  is  not  as- 
signed for  error. 

3.  An  objection  to  testimony,  based  on  a  false 
assumption  of  fact,  is  properly  overruled. 

4.  A  complaint  defective  in  failing  to  state 
the  contract  relied  on  with  sufficient  clearness, 
when  not  demurred  to,  may  be  cured  by  an 
nuavfer  setting  forth  matters  in  justification  of 
ttie  breach  cliarged. 

Appeal  from  District  Court,  San  Miguel 
County. 

Action  by  Maude  I.  Oddenldrk  against  W. 
S.  Carhart.  From  a  judgment  for  plain- 
tlir,  defendant  appeals.    Affirmed. 

li.  O.  Klnikin  and  Jno.  Q.  Taylor,  for  ap- 
pellant 

THOMSON,  P.  J.  The  appellant's  abstract 
of  the  record  presents  no  question  for  con- 
sideration. In  this  action  the  appellee 
sought  damages  for  breach  of  promise  of 
marriage,  and  secured  a  verdict  for  $500, 
upon  wldch  judgment  was  duly  entered. 

The  plaintiff  testified  that  she  was  divorced 
from  her  former  husband  on  January  10, 1899. 
There  was  no  objection  to  the  testimony  at 
the  time  It  was  given,  but,  after  the  plain- 
tiff had  rested,  and  the  defendant  had  l>een 
«xamined  in  his  own  behalf,  a  motion  was 
Interposed  to  strike  it  out  on  the  grounds 
of  Irrelevancy,  immateriality,  and  iusuffl- 
ciency.  The  motion  was  overruled,  and  the 
defendant  complains  of  the  ruling.  Of  course, 
parol  evidence  of  the  judgment  of  a  court 
is  inadmissible  against  objection.  This  tes- 
timony was  received  without  objection,  but 
it  Is  unnecessary  to  discuss  the  subsequent 
refusal  of  the  court  to  strike  it  out,  because 
the  ruling  is  not  assigned  for  error. 

1 1.  See  Evidence,  ToL  20,  Cent  Dig.  S  537. 


Error  is  assigned  to  the  admlBsion  of 
plaintiff's  exhibits  (23  In  all),  to  the  ex- 
clusion of  three  exhibits  offered  by  the  de- 
fendant, to  the  refusal  of  instructions  asked 
by  the  defendant,  and  to  the  giving  of  tliree 
instructions  In  behalf  of  the  plaintiff.  The 
abstract  shows  no  objection  by  the  defend- 
ant to  any  of  the  plaintiff's  exhibits  except 
the  third.  That  was  a  letter  written  by  the 
plaintiff  on  January  28,  1899.  The  objec- 
tion was  that  the  divorce  had  not  been 
granted  when  It  was  written;  but  the  di- 
vorce was  decreed  on  the  10th  day  of  that 
month,  BO  that  the  objection  was  based  on 
a  false  presumption  of  fact,  and  was  prop- 
erly overruled.  The  abstract  does  not  show 
that  the  first  exhibit  offered  by  the  defend- 
ant was  excluded,  and  It  does  not  show 
what  the  other  two  were.  Neither  does  It 
show  that  any  Instruction  asked  by  the  de- 
fendant was  refused,  or  that  objection  In 
any  form  was  taken  to  any  Instruction  giv- 
en. 

At  the  opening  of  the  trial  the  defendant 
objected  to  the  Introduction  of  any  evid«jce 
by  the  plaintiff  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  never- 
theless permitted  the  plaintiff  to  proceed. 
The  ruling  is  assigned  for  error.  The  com- 
plaint is,  perhaps,  defective  in  not  stating 
the  contract  with  sufficient  clearness;  bnt 
It  was  not  demurred  to,  and  the  answer,  by 
setting  forth  matters  In  justification  of  the 
breach  of  the  contract  by  the  defendant, 
cured  the  defect.  The  only  other  assign- 
ment relates  solely  to  questions  of  facts 
which  were  settled  by  the  verdict  of  the 
Jury.    The  Judgment  will  be  affirmed. 

Afiirmed. 


20  ColoA.  406 
DAWSON  r.  PROCTOR  et  aL 

(Court  of  Appeals  of  Colorado.     Jan.  9,  1905.) 

rANDLOBD  AND  TENANT— LEASE— EVIDENCE — 
ADMISSIBILITY. 

1.  Plaintiff  alleged  that  he  and  defendant  oc- 
cupied adjoining  premises  owned  by  W. ;  that 
they  agreed  that  one  of  them  should  take  a  lease 
from  W.,  and  permit  the  other  to  remain ;  that 
defendant  secured  the  lease,  and  refused  to  ful- 
fill the  agreement.  On  appeal  plaintiff's  ab- 
stract showed  merely  that  plaintiff  and  another 
witness  were  not  permitted  to  testify  as  to 
what  was  said  Iwtween  the  parties  prior  to  de- 
fendant's obtaining  the  lease,  but  the  only  ex- 
ception saved  was  to  a  question  asked  a  third 
witness  as  to  what  defendant  said  before  he 
got  the  lease  "with  reference  to  plaintiff  remain- 
mg  there."  Held,  that  the  Supreme  Court, 
without  knowing  what  preceded,  and  looking 
only  to  the  language  of  the  question,  would  sus- 
tain the  action  of  the  trial  court 

Appeal  from  District  Court  Rl  Paso  Coun- 
ty. 

Action  by  W.  L.  Dawson  against  W.  N. 
Proctor  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

T.  J.  Black,  for  appellant  W.  S.  Mor- 
ris, for  appellees. 
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THOMSON,  P.  J.  The  complaint  alleged 
ii  lease  to  the  appellant,  who  was  plaintiff, 
by  the  appellees,  who  were  defendants,  of 
certain  premises  In  the  dtj  of  Colorado 
Springs,  for  the  term  of  one  year  from  Jan- 
uary 1,  1901,  at  $75  per  month.  It  also  al- 
leged that  the  plaintiff  had  for  a  year  prior 
to  that  date  occupied  and  possessed  the 
same  premises,  and  that  the  defendants  bad 
during  the  same  period  occupied  and  pos- 
sessed adjoining  premises;  that  the  prem- 
ises occupied  by  each  were  owned  by  one 
Woestman;  that  it  was  agreed  between  the 
plaintiff  and  the  defendants  that  a  lease  of 
the  entire  premises  for  the  ensniug  year 
shonld  be  procured  by  one  or  the  other  of 
them,  the  party  obtaining  the  lease  to  per- 
mit the  other  party  to  remain  where  he  was 
for  one  year;  that,  if  the  defendants  se- 
cured the  lease,  plaintiff  should  become  their 
tenant  at  $75  per  month;  and  that  the  de- 
fendants did  secure  the  lease  from  Woest- 
man, but  refused  to  allow  the  plaintiff  to 
remain  upon  the  premises,  and  threatened 
to  put  bis  furniture  and  fixtures  into  the 
street.  A  decree  for  the  performance  of  the 
alleged  contract  was  prayed;  also  an  in- 
junction restraining  the  defendants  from 
molesting  the   plaintiff. 

The  following  is  the  only  information  im- 
parted by  the  plaintlfTs  abstract  of  the  rec- 
ord as  to  what  occurred  at  the  trial:  "Tes- 
timony of  the  plaintiff,  W.  L.  Dawson:  'State 
what  was  said,  if  anything,  between  you 
and  the  defendant  Proctor  prior  to  the  time 
be  obtained  the  lease  from  Woestman  for 
the  year  beginnig  January  1,  1881,  as  to 
whether,  if  you  obtained  a  lease  on  the 
whole  floor,  he  would  remain,  and  as  to 
whether,  if  be  obtained  a  lease  on  the  whole 
floor,  you  would  stay.  The  Court:  It  don't 
strike  me  that  is  material.'  Testimony  of 
William  Burney:  'What  did  you  hear  Mr. 
Proctor  -say,  if  anything,  before  he  got  the 
lease,  with  reference  to  Dawson  remaining 
there?  (Defendant  objects,  being  immate- 
rial. Objection  sustained.  Plaintiff  ex- 
cepts.)' Cross-examination  of  Proctor: 
'Then  there  was  an  understanding  that  he 
should  remain  at  $75  a  month,  If  you  got 
the  lease?  The  Court:  I  don't  care  to  hear 
any  testimony  as  to  the  negodations  prior 
to  the  delivery  of  the  lease  by  Woestman 
to  Proctor.' "  The  only  assignments  of  er- 
ror which  are  in  any  manner  snflBcient  go 
to  the  refusal  of  the  court  "to  allow  the 
plaintiff  to  show  what  was  the  contract  be- 


fore the  defendants  obtained  the  lease  from 
Woestman,"  and  the  refusal  of  the  court 
"to  allow  the  plaintiff  to  show  what  took 
place  between  the  parties  prior  to  the  time 
when  the  lease  was  obtained  by  the  defend- 
ants W.  N.  and  Mattle  Proctor  from  E.  F. 
Woestman."  The  abstract  bears  upon  its 
face  evidence  that  considerable  testimony 
was  given  at  the  trial  which  It  does  not  con- 
tain. Without  knowing  what  that  testimony 
was,  we  should  hesitate  to  pass  upon  au 
isolated  ruling,  dissevered  from  connections 
by  which  it  might  be  explained,  unless  it 
was  independently  and  manifestly  erroneous. 
The  abstract  shows  three  questions — one  to 
the  plaintiff,  one  to  William  Burney,  and  one 
to  Proctor  on  cross-examination.  The  rul- 
ings on  the  questions  to  the  plaintiff  and 
Proctor  were  acquiesced  in  by  the  plaintiff, 
so  that  he  cannot  now  be  heard  to  com- 
plain of  them.  The  ruling  on  the  question 
to  Burney  was,  however,  excepted  to,  and 
if,  on  its  face,  independently  of  its  possible 
connections.  It  was  erroneous,  the  plaintiff 
would  be  entitied  to  the  benefit  of  his  ex- 
ception. The  errors  alleged  are  refusals  to 
allow  the  plaintiff  to  show  what  was  the 
contract  (presumably  between  the  plaintiff 
and  the  defendants)  before  the  latter  obtain- 
ed the  lease  from  Woestman,  and  to  show 
what  took  place  between  the  parties  prior 
to  the  time  the  lease  was  obtained.  Mr. 
Burney  was  asked  what  he  had  heard  Mr. 
Proctor  say  "with  reference  to  Mr.  Dawson 
remaining  there."  He  was  not  asked  what 
he  had  heard  Mr.  Proctor  say  about  a  con- 
tract between  himself  and  the  plaintiff,  or 
about  what  took  place  between  himself  antt 
the  plaintiff  before  the  lease  was  obtained, 
and  an  answer  to  the  question  as  asked 
would  not  necessarily  refer  to  any  contract 
or  conversations  between  the  plaintiff  and 
Proctor.  Mr.  Proctor  might  have  said  many 
things  about  Mr.  Dawson,  "remaining  there" 
which  had  not  the  remotest  reference  to  any 
contract  or  negotiations  Ijetween  the  par- 
ties. If  the  intention  was  to  bring  out  ad- 
missions by  Mr.  Proctor  of  a  contract  with 
the  plaintiff,  or  of  anything  In  the  nature 
of  a  contract  with  the  plaintiff,  the  question 
shoald  have  been  differently  framed.  With- 
out knowing  what  preceded  it,  and  looking 
only  at  the  language  of  the  question  Itself, 
we  think  the  objection  interposed  was  very 
properly  sustained.  The  Judgment  will  be 
afiirmed. 
Afilrmed. 
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CCLLEN  T.  BOWEN. 

(Supreme   Court   of    Washington.       Feb.    1, 

1905.) 

«EES— OWNERSHIP    OF    PBOPEBTT— WILLS- 
VALIDITY— EVIDENCE. 

1.  Land  on  tvhich  buildings  and  certain  bay 
and  grain  destroyed  by  fire  were  situated,  and 
a  part  of  other  personal  property  destroyed, 
were  owned  by  plaintiff  and  her  deceased  hus- 
band prior  to  his  death  testate,  devising  and  be- 
queathing all  his  property  to  plaintiff;  their 
six  children  being  neither  named  nor  provided 
for  in  the  will,  which  was  not  admitted  to  pro- 
bate until  after  the  commencement  of  an  action 
against  defendant  for  the  alleged  negligent  de- 
struction of  the  property.  Held,  that  the  chil- 
dren never  having  questioned  their  mother's  ti- 
tle, though  they  were  all  of  age.  the  will,  wheth- 
er valid  or  not  as  against  such  children,  was 
admissible  against  defendant  to  show  the  nature 
of  plaintiff's  possession,  and  claim  to  the  prop- 
erty destroyed. 

2.  Where  certain  crops  alleged  to  have  been 
negligently  destroyed  by  fire  set  out  by  defend- 
ant were  grown  on  land  held  by  complainant  ad- 
versely, she  was  entitled  to  recover  the  value 
thereof. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Action  by  Catherine  Cullen  against  George 
Bowen.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Forney  &  Ponder,  for  appellant.  W.  W. 
Laughorne,  for  respondent. 

RUDKIX.  J.  This  was  an  action  to  recoT- 
er  damages  for  the  destruction  of  property 
by  fire.  The  complaint  cbarges  that  the  de- 
fendant negligently  set  out  and  kindled  a  fire 
on  his  own  lands,  and  negligently  suffered 
the  fire  to  spread  to  tlie  lands  of  plnlntlfT, 
whereby  her  proi)erty  was  consumed  and  de- 
stroyed. The  property  destroyed  consisted 
of  a  barn  and  outbuildings,  together  with  the 
hay,  grain,  and  farm  Implements  therein  con- 
tained. The  case  was  tried  by  the  court 
without  a  ]ui"y,  findings  were  made  in  favor 
of  the  plaintiff,  and  from  the  Judgment  en- 
tered in  accordance  therewith  this  appeal  Is 
taken. 

Two  questions  are  presented  In  the  briefs 
of  counsel:  (1)  Was  the  respondent  the  own- 
er of  the  property  destroyed?  And  (2)  does 
the  evidence  establish  negligence  on  the 
part  of  the  oppellant?  The  facts  In  connec- 
tion with  the  respondent's  title  are  these: 
The  lavds  on  which  the  buildings  were  sit- 
uated, and  upon  which  the  hay  and  grain 
were  grown,  and  at  least  a  part  of  the  other 
personal  property  destroyed,  were  owned  by 
the  respondent  and  Thomas  Cullen,  her  de- 
ceased husband,  on  and  prior  to  the  19th  day 
of  January,  1900,  and  were  community  prop- 
erty. Said  Thomas  CuUen  died  testate  on 
the  above  date,  devising  and  bequeathing  all 
of  his  property,  real  and  personal,  to  the  re- 
spondent. The  six  children  of  the  deceased 
were  not  named  or  provided  for  In  the  will, 
and  the  will  was  not  proved  or  admitted  to 
probate  until  after  the  commencement  of  this 
action.  The  appellant  objected  to  the  In- 
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troductlon  of  tlie  will  and  probate  proceed- 
ings In  evidence,  first,  because  the  will  was- 
not  admitted  to  probate  until  after  the  com- 
mencement of  the  action;  and,  second,  be- 
cause the  will  was  void  as  to  the  children  of 
the  deceased.  If  this  were  an  action  to  try 
the  title,  and  the  will  the  foundation  of  the 
respondent's  title,  the  objection,  perhaps, 
would  be  well  taken;  but  such  Is  not  the 
ease  here.  We  think  the  will  was  competent 
evidence  for  the  purpose  of  showing  the  na- 
ture of  the  respondent's  possession,  and  her 
claim  to  the  property  destroyed.  The  hus- 
band hud  been  dead  for  nearly  four  years. 
The  children  have  never  questioned  their 
mother's  title  to  tills  property,  though  nearly 
all  of  them  have  long  since  attained  the  age 
of  majority,  and  we  have  no  assurance  that 
they  ever  will.  Why,  then,  should  a  stranger 
and  a  trespasser  be  permitted  to  question  It 
now?  X.  P.  Ky.  Co.  v.  Lewis,  51  Fed.  C58,  2 
C.  C.  A.  440;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John- 
son, 54  Fed.  474,  4  C.  C.  A  447;  Cooley  on 
Torts,  444;  Tiedeman  on  Real  Property,  S 
C!)2;  Sutherland  on  Damages,  I  1009;  Haws 
V.  Victoria  Copper  Min.  Co.,  100  U.  S.  303, 
10  Sup.  Ct.  2S2,  40  L.  Ed.  436.  In  the  last 
case  tlie  court  says:  "The  elementary  rule 
Is  that  one  must  recover  on  the  strength  of 
his  own,  and  not  on  the  weakness  of  the  title 
of  his  adversary;  but  this  principle  Is  subject 
to  the  quaJitlcation  that  possession  alone  la 
adequate  as  against  a  mere  Intruder  or  tres- 
passer without  even  color  of  title,  and  es- 
pecially so  against  one  Who  has  taken  pos- 
session by  force  and  violence.  This  excep- 
tion Is  ba.scd  upon  the  mo.st  obvious  concep- 
tion of  justice  and  good  conscience.  It  pro- 
ceeds upon  the  theory  that  a  mere  Intruder 
and  trespasser  cannot  make  bis  wrongdo- 
ing successful  by  asserting  a  flaw  in  the  title 
of  the  one  against  whom  the  wrong  has 
been  by  him  committed."  The  court  cites 
this  language  from  the  opinion  In  Christy  ▼. 
Scott,  14  How.  282.  14  L.  Ed.  422:  "A  mere 
intruder  cauuot  enter  on  a  person  actually 
seLsed.  and  eject  bun,  and  then  question  the 
title  or  set  up  an  outstanding  title  In  anoth- 
er." In  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Johnson, 
supra,  the  court  says:  "As  against  a  wrong- 
doer, possession  is  title.  The  presumption 
of  the  law  is  that  the  person  who  has  the 
possession  has  the  property,  and  the  law  will 
not  permit  that  presumption  to  be  rebutted 
by  evidence  that  the  property  was  in  a  third 
person,  when  offered  as  a  defense  by  one 
who  claims  no  title  and  was  a  wrongdoer. 
One  who  goes  through  the  country,  negligent- 
ly or  willfully  setting  fire  to  people's  pas- 
tures, haystacks,  and  houses,  will  not,  when 
ealleii  upon  to  pay  for  his  wrongful  act,  be 
heard  to  say  that  the  legal  title  to  the  prop- 
ert.v  destroyed  was  In  the  third  person,  and 
not  in  the  person  who  had  the  actual  posses- 
sion." 

The  respondent  was  unquestionably  the- 
owuer  of  the  crops  grown  on  the  land  while- 
held  adversely  by  her,  and  the  valuQ  of  these,. 
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togetber  with  her  Interest  In  the  other  prop- 
erty destroyed,  would  exceed  the  amount  of 
the  Judgment,  under  the  undisputed  facts  In 
the  case,  if  the  respondent  is  entitled  to  re- 
cover at  all.  The  question  of  the  negligence 
of  the  appellant  Is  one  of  fact,  which  Involves 
the  application  of  no  principle  of  law.  A 
careful  examination  of  the  record  fails  to  dis- 
close any  reason  why  this  court  should  In- 
terfere with  the  findings  of  the  court  below. 
There  is  no  error  in  the  record,  and  the 
judgment  Is  at&rmed. 

MOTTNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  DUNBAR,  JJ.,  concur. 


PENNSYLVANIA  CO.  v.  CITY  OF  TA- 
COMA  et  al. 

(Supreme   Court   of   Washington.     Jan.   81, 
1905.) 

TAX    rORECLOSUBE — ^LIEN    OF    LOCAL    IMPBOVK- 
MENT    ASSESSMENT— PARTIES. 

1.  A  tax  foreclosure  cuts  off  the  lien  of  a 
local  improvement  assessment  on  the  property 
not  only  as  to  the  installments  thereof  not  ma- 
tured at  the  time  of  the  foreclosure,  but  also 
as  to  those  then  matured. 

2.  It  is  not  necessary,  in  order  for  a  tax  fore- 
closure to  cut  off  the  lien  of  a  local  improvement 
ast-csament,  that  the  city  be  made  a  party  to 
the  foreclosure  proceeding;  the  statute  requir- 
ing notice  only  to  the  owner  of  the  property. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   VV.  H.  Snell,  Judge. 

Action  by  the  Pennsylvania  Company 
against  the  city  of  Tacoma  and  others. 
From  an  adverse  Judgment,  plaintiff  appeals. 
Reversed. 

Fogg  &  Fogg,  for  appellant.  O.  G.  Bl- 
lls  and  J.  J.  Anderson,  for  respondents. 

RUDKIN,  J.  This  Is  an  action  to  quiet 
title.  The  following  is  a  brief  statement 
of  tlie  facts:  The  lots  In  controversy  are 
situate  within  the  corporate  limits  of  the 
city  of  Tacoma.  Taxes  were  levied  against 
them  for  state  and  county  purposes  for  the 
year  1895  and  prior  years.  In  ISKK)  a  cer- 
tificate of  delinquency  for  the  taxes  of  1895 
and  prior  years  was  Issued  to  Pierce  coun- 
ty by  its  county  treasurer.  In  1901  and 
1902  this  certificate  of  delinquency  was  fore- 
closed, the  lots  sold,  and  a  deed  therefor 
executed  to  the  county.  The  county  there- 
after conveyed  the  lots  to  the  plaintiff  in  this 
action.  On  the  25th  day  of  July,  1899,  the 
city  of  Tacoma,  by  ordinance,  levied  an 
assessment  on  these  lots  and  other  prop- 
erty for  a  local  improyement.  The  assess- 
ment was  made  payable  in  installments  on 
the  20th  day  of  November,  1900,  1901,  1902, 
1!M«,  and  1904.  respectively.  Under  the 
terms  of  the  ordinance,  the  assessment  thus 
levied  was  declared  to  be  a  lien  on  the  prop- 
erty within  the  assessment  district  from  the 
date  of  the  ordinance  until  the  assessment 
was  paid.    No  question  Is  raised  as  to  the 


regularity  of  any  of  these  proceedings,  ex- 
cept that  the  city  of  Tacoma  was  not  made 
a  party  to  the  proceeding  to  foreclose  the 
delinquency  certificate.  The  court  below  de- 
cided that  the  tax  foreclosure  cut  off  the  Hen 
of  the  local  improvement  assessment  in  so 
far  as  the  Installments  had  matured  at  the 
time  of  the  foreclosure,  but  that  such  lien 
was  not  affected  by  the  foreclosure  In  so 
far  as  the  Installments  had  not  then  ma- 
tured. The  correctness  of  this  ruling  Is  the 
only  question  presented  on  this  appeal. 

We  have  so  often  decided  that  the  Hen 
for  general  taxes  is  paramount  to  all  other 
claims  and  liens.  Including  the  lien  of  as- 
sessments for  local  improvements,  that  the 
question  Is  no  longer  an  open  one  in  this 
court.  McMillan  t.  Tacoma,  26  Wash.  3M. 
67  Pac.  68;  Keene  v.  Seattle,  31  Wash.  202. 
71  Pac.  769;  State  ex  rel.  Graver  v.  Me- 
Conuaughey,  31  Wash.  207,  71  Pac.  770; 
Ballard  v.  Way,  34  Wash.  116,  74  Pac.  1067. 
The  fact  that  the  local  improvement  as- 
sessment is  payable  In  Inatallments,  and  that 
some  or  all  of  the  installments  have  not  ma- 
tured, can  make  no  possible  difference.  The 
local  improvement  assessment,  due  or  not 
due.  Is  a  charge  against  the  property,  whldi 
will  not  be  permitted  to  Impede  or  Interfere 
with  the  collection  of  state  and  county  taxes. 
This  rule  may  operate  harshly  against  the 
municipalities  of  the  state  where  assess- 
ments for  local  Improvements  are  made  pay- 
able In  Installments  through  a  long  series 
of  years,  but.  If  so,  the  remedy  Ues  with  the 
Legislature,  and  not  with  this  court. 

The  fact  that  the  city  of  Tacoma  was  not 
made  a  party  to  the  proceeding  to  foreclose 
the  delinquency  certificate  does  not  change 
the  rule.  The  law  only  requires  that  notice 
of  the  application  for  a  tax  judgment  shall 
be  served  on  the  owner  of  the  property.  If 
known.  If  this  requirement  Is  complied 
with,  the  proceedings  are  In  rem,  and  the 
judgment  binds  all  the  world.  Lien  claim- 
ants and  others  may  preserve  their  rights 
by  paying  the  taxes  at  any  time  before  sale, 
but  not  otherwise. 

The  judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  enter  a  judgment  in  accordance  with 
the  prayer  of  the  complaint. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  DUNB.iR.  JJ.,  concur. 


ST.\TE  ex  rel.  COOK  v.  REED.  Treasurer  of 
Pierce  County. 

(Supreme  Court  of   Washington.      Jan.  30, 
1905.) 

MAXD.*MIS  —  PUBLIC  RECORDS— INSPECTION  — 
PRIVATK  CITIZE.NS  —  RKJllTS— DEMAND— StTF- 
FICIEXCY— DEKESSES  —  AI>PEAL  —  BECOKU  — 
REVIEW. 

1.  Where  there  is  no  statement  of  facts  or  ex- 
ceptions to  the  findings  of  fact  in  the  appeal 
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record,  the  case  must  be  detennined  on  the 
facts  ns  foand  by  the  trial  court. 

2.  There  being  no  statute  requiring  a  county 
treasurer  to  Iteep  a  record  of  certificates  of  re- 
demption of  land  from  tax  sales,  such  records, 
Isept  by  the  treasurer  at  his  own  volition,  though 
at  poblic  expense,  were  not  "public  records," 
open  to  inspection  of  the  public  as  a  matter  of 
right 

H.  A  demand  on  a  county  treasurer  by  a  pri- 
vate citizen  to  be  accorded  permission  to  ex- 
amine "any  and  all  books  of  public  records  in 
said  treasurer's  office"  that  such  citizen  might 
desire  to  examine,  or  which  his  busuiess,  duty, 
or  interest  might  require,  was  too  general  to 
l>e  the  basis  of  a  writ  of  mandate  against  the 
treasurer. 

4.  AVhere,  in  proceedings  for  mandamus  to 
compel  a  county  treasurer  to  permit  relator  to 
examine  public  records,  the  court  found  that 
the  treasurer  would  furnish  to  relator  a  state- 
ment showing  the  condition  of  the  taxes  levied 
and  assessed  against  any  specified  tract  or  par- 
cel of  land,  without  cost  or  charge,  an  order  de- 
nying a  writ  to  compel  the  treasurer  to  permit 
relator  to  examine  certain  tax  redemption  cer- 
tificate stubs  was  proper. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  the  state,  on  relation  of  C.  A. 
Cook,  against  John  B.  Reed,  as  treasurer  of 
nerce  county.  From  a  Judgment  denying  a 
writ  of  mandamus,  relator  appeals.  Affirm- 
ed. 

Jesse  Thomas,  for  appellant.  F.  Campbell, 
Charles  O.  Bates,  and  Walter  M.  Harvey,  for 
respondent 

n.\DLEY,  3.  This  action  was  instituted 
for  the  purpose  of  procuring  a  writ  of  man- 
date against  the  county  treasurer  of  Pierce 
county,  to  compel  Mm  to  permit  the  relator 
(appellant  here)  to  examine  papers  and  rec- 
ords in  the  treasurer's  office.  The  petition 
avers  that  appellant  went  Into  the  treasurer's 
office  during  the  usual  office  hours,  and  asked 
liermlsslon  to  examine  certain  certificates 
of  redemption ;  that  one  of  the  clerks  in  the 
office  banded  him  the  first  book  of  certificates 
of  redemption,  and  he  was  preparing  to  ex- 
amine the  same  for  the  purpose  of  procuring 
certain  Information,  when  he  was  informed 
by  a  deputy  of  the  treasiurer  that  he  would 
not  be  permitted  to  examine  the  book;  that 
afterwards  such  i)ermi88ion  was  also  re- 
fused by  the  treasurer  himself;  that  appel- 
lant thereupon  demanded  permission  to  ex- 
amine any  and  all  books  of  public  records 
in  said  office  which  he  might  desire  to  ex- 
amine at  any  reasonable  time,  but  such  per- 
mission was  refused ;  that  each  of  the  books 
which  appellant  aSked  to  inspect  is  filled 
out  and  kept  at  public  exi>ense,  and  con- 
tains information  as  to  matters  which  direct- 
ly affect  title  to  real  property  in  Pierce 
county;  and  that  such  information  can  be 
obtained  from  no  other  source.  No  alterna- 
tive writ  was  Issued,  but  the  treasurer  an- 
swered the  petition.  The  answer  admits  that 
the  books  of  certificates  of  redemption  men- 
tioned are  filled  out  and  kept  at  public  ex- 
pense, but  alleges  that  they  are  not  public 
records,  and  are  not  records  required  by  law 


to  be  kept  by  the  treasurer,  but  that  they 
are  simply  stubs  or  copies  of  certificates  of 
redemption  issued  by  the  treasurer  to  the 
parties  redeeming  real  estate  from  ta.^  sales, 
and  that  they  are  mere  vouchers  and  private 
records  of  the  treasurer.  The  cause  was 
tried  by  the  court.  Findings  of  fact  and 
conclusions  of  law  were  made,  and  judg- 
ment entered  denying  the  writ  of  mandate. 
This  appeal  Is  from  the  Judgment. 

There  is  no  statement  of  facts  here,  and  no 
exceptions  to  the  findings  of  facts  appear  in 
the  record.  The  cane  must  therefore  be  de- 
termined upon  the  facts  as  found  by  the 
court.  The  court  found  that  the  books  of 
certificates  of  redemption  wtiich  appellant 
asked  to  examine  are  not  public  records 
such  as  the  treasurer  is  required  by  law  to 
keep,  but  that  they  are  copies,  in  the  form 
of  stubs,  of  certificates  of  redemption  which 
have  been  issued  by  the  treasurer  to  persons 
redeeming  real  estate  from  tax  sales,  and- 
are  mere  memoranda  of  the  facts  and  dates 
of  such  redemption.  There  appears  to  be 
no  statute  which  requires  the  treasurer  to 
keep  any  records  In  the  nature  of  certificate 
of  redemption  stub  books,  The  keeping  of 
such  books  was  therefore  a  matter  of  bis 
own  volition  and  for  bis  own  convenience. 
The  cotu*t  heard  the  evidence  as  to  the  na- 
ture of  these  books,  and  that  evidence  is  not 
before  us.  Therefore  the  finding  as  to  their 
character  cannot  be  disturbed.  It  Is  true. 
It  was  further  found  that  the  books  were 
filled  out  at  public  expense,  and  from  that 
fact  It  Is  argued  by  appellant  that  they  be- 
came public  records.  But  even  though  made 
at  public  exi)ense,  it  does  not  follow  that 
the  expenditure  was  a  proper  one,  and  au- 
thorized by  law.  They  were  not  public  rec- 
ords open  to  inspection  by  the  public,  as  a 
matter  of  right,  unless  they  were  such  as  the 
law  required  to  be  kept 

The  treasurer  argues  that  the  right  of  the 
ordinary  citizen  to  inspect  public  records 
does  not  exist  at  common  law,  and  that  the 
only  statutory  provision  In  this  state  which 
authorizes  an  inspection  of  the  county  treas- 
urer's records  Is  found  in  section  432,  1 
Balllnger's  Ann.  Codes  &  St  That  section 
is  as  follows:  "The  books,  accounts  and 
vouchers  of  the  treasurer  are  at  all  times 
subject  to  the  Inspection  and  examination  of 
the  board  of  county  commissioners  and  the 
grand  Jury."  It  is  urged  that,  inasmuch  as 
the  foregoing  statute  authorizes  an  inspec- 
tion of  the  county  treasurer's  records  by  the 
county  commissioners  and  the  grand  Jury 
only,  it  follows  that  no  other  persons  may 
demand  such  an  inspection  as  a  matter  of 
right  It  is,  however,  tmnecessary  to  pass 
upon  that  question  In  this  case,  since  the 
particular  demand  for  inspection  involved 
here  does  not  relate  to  a  public  record  which 
the  law  requires  the  treasurer  to  keep. 

The  court  further  found  that  appellant  al- 
so demanded  i>ernil8slon  to  examine  "any 
and  all  books  of  public  records  in  said  treas- 
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nrer'B  office  fbat  be  mlgbt  desire  to  examine, 
or  which  relator's  business,  duty,  or  Interest 
mlgbt  recinlre."  It  neither  appears  In  the 
petition  nor  in  the  findings  what  partlcnlar 
records  appellant's  "business,  duty,  or  Inter- 
est might  reqnlre."  Such  a  general  demand 
by  a  private  citizen  for  the  Inspection  of  the 
records  of  a  public  office  should  not  be  made 
the  basis  of  a  writ  of  mandate  against  the 
officer.  A  demand  tor  the  examination  of 
specific  records,  and  that,  too,  at  such  times 
and  in  such  manner  as  shall  not  interfere 
with  the  prompt  and  reasonable  dispatch 
of  public  business.  Is  alone  sufficient  to  war- 
rant the  writ  In  any  event,  however,  the 
conrt  found  that  the  treasurer  "will,  when 
called  upon,  furnish  to  the  relator,  or  to  any 
other  person  having  an  Interest  therein,  ei- 
ther as  owner,  agent,  or  otherwise,  a  state- 
ment showing  the  condition  of  the  taxes 
levied  and  assessed  against  any  specific  tract 
or  parcel  of  land,  without  cost  or  charge." 
Therefore,  whatever  may  be  appellant's  right 
to  the  Information  furnished  by  records  In 
tbe  treasurer's  office  when  properly  specified. 
It  nevertheless  appears  from  the  above  find- 
ing that  he  has  no  cause  for  resorting  to 
mandamus,  since,  "as  owner,  agent  or  other- 
wise," be  can  get  tbe  desired  informatioo, 
when  specifically  aslicd. 
Tbe  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  J,  con- 
cor. 

DUNBAR,  J.  I  concur  in  the  conclusion 
reached  by  the  majority,  on  account  of  the 
peculiar  condition  of  the  record,  but  do  not 
wish  to  be  understood  as  denying  the  right 
of  a  citizen,  at  proper  times  and  In  a  proper 
manner,  to  Inspect  any  public  record  by  ex- 
amining the  record  itself,  notwithstanding 
the  officer  having  such  record  in  charge  may 
proffer  to  furnish  such  person  a  statement 
of  the  condition  of  the  record  sought  to  be 
Inspected. 


(K  Wuh.  «M) 

HOI-FORD  T.  TREWELLA. 

(Supreme   Court   of  Washington.     Jan.   31, 
1905.) 

GABNISTIMKNT  —  JtrRISDICTION     0»     PBINCIPAIi 
DEITENDANT— SEBVICB   BT   PUDLICATION. 

1.  Where  the  princlpnl  defendant  is  not  a  res- 
ident of  the  state,  service  on  him  by  publica- 
tion is  snfliclent  on  which  to  base  garnishment 
proceedings. 

Appeal  from  Superior  Court  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  D.  Holford  against  S.  8.  Ken- 
nedy, principal  defendant  and  Richard  Tre- 
wella,  garnishee.  From  a  Judgment  for 
plalntirr,  the  garnishee  appeals.    Affirmed. 

Marshall  K.  Snell  and  Bertha  M.  Snell,  for 
appellant    Leopold  M.  Stern,  for  respondent 

f  L  See  Qarnliluneiit,  voL  U,  Cent.  Dig.  |  207. 


RUDKIN,  J.  The  defendant  Kennedy 
was  engaged  In  the  saloon  and  restaurant 
business  in  this  state  between  the  20th  day 
of  June  and  the  80th  day  of  July,  1902.  Dar- 
ing that  period  the  W.  B.  Orlnsfelder  Com- 
pany sold  to  Kennedy  goods,  wares,  and  mer- 
chandise of  the  value  of  $116,  to  be  used  in 
the  conduct  of  his  business.  On  the  13th 
day  of  September,  1902,  Kennedy  sold  his 
saloon  and  restaurant  business,  including  all 
stock  and  fixtures,  to  tbe  garnishee  defend- 
ant Trewella,  for  the  sum  of  $4,000  in  cash. 
The  purchaser  did  not  demand  or  receive 
from  Kennedy  a  verified  statement  contain- 
ing the  names  and  addresses  of  his  creditors, 
or  In  any  manner  comply  with  what  is  com- 
monly called  "tbe  sale  in  bulk  act"  of  this 
Btato  (Laws  1901,  p.  222,  c.  109).  The  claim 
of  the  Grlnsfelder  Company  has  not  been 
paid,  and  no  part  of  the  purchase  price  of 
$4,000  was  applied  in  satisfaction  of  the  Ken- 
nedy indebtedness.  The  Grlnsfelder  Compa- 
ny assigned  its  claim  to  the  plaintiff,  who 
brought  an  action  thereon  in  the  court  below, 
and  caused  a  writ  of  garnishment  to  be  serv- 
ed on  the  garnishee,  defendant  Trewella. 
Immediately  after  the  sale  of  his  business, 
Kennedy  left  the  state,  and  the  summons  In 
the  main  action  was  served  by  publication. 
The  plaintiff  recovered  Judgment  against  the 
defendant  Kennedy  for  tbe  sum  of  $135,  and 
the  court  rendered  a  Judgment  against  the 
garnishee  defendant  for  a  like  amount  The 
garnishee  defendant  appeals. 

There  is  no  merit  in  the  objection  that  the 
Judgment  against  Kennedy  was  rendered  up- 
on service  of  summons  by  publication,  under 
the  circumstances  herein  stated.  The  case 
of  Kohn  V.  Flshbaeh  (Wash.)  78  Pac.  199,  is 
decisive  of  the  other  questions  presented  on 
this  appeal.  For  this  reason  we  will  not 
pass  upon  the  motion  to  dismiss  tbe  appeal 
on  the  ground  that  the  amount  in  controversy 
is  not  sufficient  to  confer  appellate  Jurisdic- 
tion on  this  court 

The  Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON.  HAD- 
LEX,  and  DUNBAR,  JJ.,  concur. 


(36  Wash.  tl2.) 

REDDING  T.  PUGET  SOUND  IRON  ft 
STEEL  WORKS. 

(Supreme  Court  of   Washington.      Jan.  30^ 
1003.). 

WBONOrUI.    DEATH  — TRIAI.  —  DEFSCTTVE    COU- 

PLAINT— OPENING    STATEMENT— FINAL 

JUDGMENT. 

1.  A  complaint  alone,  however  deficient  being 
amendable,  will  not  justify  the  rendition  of  a 
final  judgment  on  the  merits  in  favor  of  defend- 
ant after  the  opening  statement  of  plaintiff's 
counsel. 

2.  Where,  in  an  action  for  wrongful  death, 
the  opening  statement  of  plaintifPi  case  by  her 
counsel  was  defective  only  in  that  it  fell  short 
of  stating  facta  sufficient  to  warrant  plaintiffs 

f  >.  See  TrUI,  voL  «,  Cent  Dig.  H  M7,  ML 
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recovery,  bnt  no  fact  Indicating  a  complete  de- 
fence, or  showing  affirmativelv  that  there  waa 
no  cause  of  action,  was  stated,  it  was  error  to 
direct  a  final  judgment  on  the  merits  for  de- 
fendant on  such  statement. 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty; W.  H.  Snell,  Judge. 

Action  by  MatUe  E.  Redding,  individually 
and  as  guardian  ad  litem  for  Nina  B.  Red- 
ding and  Thomas  H.  Redding,  against  the 
Puget  Sound  Iron  &.  Steel  Works.  From  a 
judgment  In  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

W.  F.  Hays  and  A.  R.  Tltlow,  for  appel- 
lant.   Hudson  &  Holt,  for  respondent 

RUDKIN,  J.  This  was  an  action  brought 
by  the  widow  and  minor  children  to  recover 
damages  for  the  death  of  the  husband  and 
father,  caused  by  the  wrongful  act  of  the 
defendant  After  the  Jury  was  Impaneled  to 
try  the  cause  In  the  court  below,  the  at- 
torney representing  the  plaintiff  made  the 
opening  statement  of  their  case  to  the  jury. 
Upon  this  statement  the  defendant  moved 
the  court  to  withdraw  the  case  from  the  con- 
sideration of  the  jury,  and  to  direct  a  judg- 
ment for  the  defendant  At  the  suggestion 
of  the  court  the  motion  was  so  amended  as 
to  include  the  pleadings,  and  as  thus  amend- 
ed the  motion  was  granted,  the  jury  disctiar- 
ged,  and  a  final  Judgment  entered  In  favor 
of  the  defendant.    The  plaintiff  appealed. 

Xo  reason  is  assigned  In  support  of  a  Judg- 
ment on  the  pleadings,  except  that  the  com- 
plaint is  defective  and  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  judgment  rendered  was  a  final  Judg- 
ment on  the  merits,  and.  If  warranted  at  all, 
must  find  its  support  in  the  opening  state- 
ment of  counsel,  and  not  in  some  defect  in 
the  complaint  The  complaint  alone,  how- 
ever deficient,  would  not  justify  or  sustain 
a  judgment  on  the  merits  such  as  was  ren- 
dered by  the  court  below.  For  this  reason, 
we  will  not  consider  or  pass  upon  the  suffi- 
ciency of  the  complaint  as  the  same  may  be 
amended  after  the  case  Is  remandetl.  It  is 
unnecessary  to  set  forth  the  opening  state- 
ment of  counsel  in  full.  We  deem  it  suf- 
ficient to  say  that  the  statement  was  most 
general  in  Its  character,  and  fell  far  short 
of  stating  facts  sufficient  to  warrant  a  re- 
covery against  the  respondent  Nothing  was 
stated  affirmatively,  however,  that  would 
constitute  a  defense  to  the  action  or  bar  a 
recovery.  When,  then,  is  a  court  Justified 
In  taking  a  case  from  the  jury  and  directing 
a  judgment  on  the  opening  statement  of 
counsel?  That  a  party  to  an  action  is  bound 
by  admissions  made  by  his  attorney  In  the 
opening  statement  of  his  case  or  at  any  stage 
of  the  trial,  and  that  the  court  may  act  upon 
such  admissions,  and  direct  a  judgment  in 
accordance  therewith.  In  a  proper  case.  Is 
not  disputed  or  denied.  This  is  all  that  was 
decided  In  LIndley  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (Kan.)  28  Fac.  201,  and  Johnson  t. 


Spokane,  29  Wash.  730,  70  Pac  122.  In 
neither  case  was  the  opening  statement  up- 
on which  the  trial  court  acted  brought  be- 
fore the  appellate  court  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  26  L.  Ed.  539,  was  an 
action  on  contract  It  appeared  from  the 
opening  statement  of  counsel  that  the  con- 
tract in  suit  was  against  public  policy  and 
void,  and  the  Supreme  Court  of  the  United 
States  held  that  upon  such  a  statement  the 
Circuit  Court  properly  directed  a  verdict  for 
the  defendant.  So,  in  any  case,  if  it  af- 
firmatively appears  from  the  opening  stated 
ment  of  counsel  that  the  contract  In  suit  is 
void,  or  if  facts  are  admitted  which  consti- 
tute a  full  and  complete  defense  to  the  ac- 
tion, it  would  be  idle  for  the  court  to  pro- 
ceed further  with  the  trial.  But  such  Is  not 
the  case  here.  Counsel  stated  too  little,  not 
too  much.  The  court  directed  a  judgment, 
not  because  the  appellant  was  admitted  out 
of  court,  but  liecause  the  opening  statement 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Counsel  may  state  their 
case  as  briefly  or  as  generally  as  they  see 
fit  and  it  Is  only  when  such  statement  shows 
affirmatively  that  there  is  no  cause  of  ac- 
tion, or  that  there  is  a  full  and  complete  de- 
fense thereto,  or  when  it  is  expressly  ad- 
mitted that  the  facts  stated  are  the  only 
facts  which  the  party  expects  or  Intends  to 
prove,  that  the  court  is  warranted  In  acting 
upon  it.  The  opening  statement  now  before 
the  court  contained  no  admissions  which 
would  constitute  a  defense  or  defeat  the 
action,  and  the  omission  of  counsel  to  state 
the  case  more  fully  Is  no  Justification  for  the 
action  of  the  court  below  In  withdrawing 
the  case  from  the  jury. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

MOUNT,  C.  J.,  and  FUIXERTON,  HAD- 
liEY,  and  DUNBAR,  JJ.,  concur. 


WOODS  V.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.      Jan.  31, 
1903.) 

MASTER  AND  SERVANT— ASSUMPTION  OF  BISK— 
OBVIOUS  DANGERS. 

1.  A  railroad.  In  fulfilling  the  duty  enjoined 
upon  it  by  the  Constitution  and  statute  ((!onst. 
art.  12.  8  13.  and  1  BnllinKpr's  Ann.  Codex  & 
St.  ${  4318,  4.319)  of  receiving  and  transferrin!; 
earn  from  other  lines  of  railroad,  is  bound  to  in- 
spect such  (-ars  to  see  that  no  hidden  danger,  such 
as  want  of  repairs,  menaces  its  employes,  but  is 
not  bound  to  inform  an  employp  of  a  differpn<-p 
in  construction  between  the  foreign  par  and  its 
own  c"ira.  such  as  a  diffcronce  in  the  location  of 
the  hand-grab  of  a  freight  car,  which  is  per- 
fectly obvious  to  the  employe,  and  the  risk  of 
which  be  therefore  assumes,  without  being  ex- 
pressly informed  thereof. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  Arthur  E.  Griffin,  Judge. 

Action  by  William  Woods  against  the 
Northern  Pacific  Railway  Company,    From  a 
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judgment   for   plaintiff,   defendant  appeals. 
Reversed. 

Jas.  F.  McElroy  and  B.  S.  Grosscnp,  for 
appellant.    Benson  &  Hall,  for  respondent. 

HADLEY,  J.  This  action  was  brought  to 
recover  damages  for  Injuries  received  by  re- 
spondent while  working  as  a  brnkeman  in 
the  railroad  yards  of  api>ellant  at  Seattle. 
Respondent  had  just  climbed  to  the  top  of 
the  rear  car  in  a  moving  section  of  19  freight 
cars.  As  he  was  in  the  act  of  rising  after 
reaching  the  top  of  the  car,  the  speed  of 
the  engine  was  suddenly  checked,  and  the 
consequent  jerk  caused  him  to  lose  bis  bal- 
ance and  fall.  He  fell  off  the  car  and  re- 
ceived severe  injuries  about  the  foot.  The 
car  from  which  he  fell  was  a  circus  car, 
which  had  been  received  by  appellant  from 
another  line  of  road.  The  complaint  char- 
ges that  all  reasonably  safe  freight  cars  and 
all  freight  cars  in  general  used  in  the  state 
of  Washington  and  throughout  the  United 
States  are  provided  with  hand-grabs  on  the 
tops  of  the  cars,  which  are,  in  nearly  all 
cases,  fastened  at  least  12  inches  from  the 
ends  of  the  cars,  and  generally  15  or  more 
inches  therefrom;  that  upon  the  car  from 
which  respondent  was  thrown  the  hand- 
grab  was  negligently  and  dangerously  placed 
within  3  Inches  of  the  end  of  the  car;  that 
appellant  had  possession  of  the  car  two  days 
immediately  preceding  the  time  respondent 
was  injured,  and  that  it  knew,  or  by  the 
exercise  of  reasonable  care  could  have 
known,  that  said  hand-grab  was  dangerously 
near  the  end  of  the  car,  but  that  ap]i)ellant 
neglected  to  notify  respondent  thereof,  and 
that  he  was  not  aware  of  the  same  until  the 
time  he  was  injured.  The  answer  avers  that 
respondent  was  familiar  with  the  nature  of 
his  duties  as  switchman  and  brakeman,  and 
^^as  familiar  with  appellant's  business  of  re- 
ceiving into  its  yards  at  Seattle  cars  of  oth- 
er roads  of  various  styles  of  construction ; 
that  the  style  of  construction  of  the  circus 
car  mentioned  was  as  open  and  apparent  to 
respondent  as  to  any  of  the  officers  or  agents 
of  appellant;  and  that  the  car  was  in  good 
order  and  condition.  The  cause  was  tried 
before  the  court  and  a  jury,  and  a  verdict 
was  returned  in  favor  of  respondent.  Judg- 
ment was  thereupon  entered  for  respondent, 
and  this  apiieal  is  from  the  judgment. 

It  is  assigned  that  the  court  erred  in  re- 
fusing to  grant  appellant's  motion  for  non- 
suit at  the  close  of  respondent's  case,  and 
also  in  refusing  at  the  close  of  all  the  tes- 
timony to  withdraw  the  case  from  the  jury 
and  enter  judgment  for  appellant.  It  is  the 
contention  of  appellant  that  the  evidence 
showed  no  negligence  upon  its  part.  It  is 
appellant's  duty  to  receive  and  transfer  cars 
from  other  lines  of  railroad.  This  duty  Is 
enjoined  by  statute,  and  Is  In  pursuance  of 
the  Constitution  of  this  state.  See  section 
)3,  art  12,  Const  Wash,  and  sections  4318, 


4319,  1  Balllnger's  Ann.  Codes  &  St  Re- 
spondent admits  that  such  is  appellant's  du- 
ty, and  that  it  Is  also  required  to  receive 
cars  of  different  construction  from  that  of 
its  own ;  but  that  the  duty  rests  upon  appel- 
lant to  Inspect  all  cars  received,  and  to  warn 
its  employes  against  dangers  from  any  unusn- 
al  construction.  There  is  no  contention  that 
the  car  In  qitestion  was  in  any  way  out  of 
repair.  Negligence  is  predicated  entirely  up- 
on the  manner  of  construction  In  the  placing 
of  the  gral>-bar  and  upon  appellant's  omis- 
sion to  notify  respondent  thereof.  The  lad- 
der upon  this  car  was  at  the  end,  whereas 
the  ladder  upon  the  ordinary  Northern  Pa- 
cific car  is  at  the  side.  The  grab-bar  upon 
Northern  Pacific  cars  Is  usually  located  15 
Inches  or  more  from  the  end  of  the  car, 
while  upon  this  car  It  was  about  3  inches. 
The  evidence  shows  that  certain  other  cars 
are  In  the  particulars  mentioned  construct- 
ed similarly  to  this  circus  car.  Such  is  true 
of  refrigerator  and  fruit  cars,  and  also  of 
Armour  &  Co.  cars.  Respondent  says  he  has 
not  observed  all  of  these,  but  he  has  seen  the 
refrigerator  ears.  He  thinks,  however,  that 
the  hand-grab  upon  those  he  has  seen  was 
usually  located  from  six  to  eight  Inches  from 
the  end  of  the  car.  He  has  had  a  number  of 
years'  experience  as  a  brakeman,  and  his  tes- 
timony shows  that  during  that  experience 
he  has  observed  that  cars  of  construction 
similar  to  this  one  are  received  and  trans- 
ferred from  other  lines.  The  peculiar  danger 
which  he  urges  from  the  situation  of  the 
hand-grab  in  this  instance  is  that  it  was  so 
near  the  end  that  It  did  not  enable  him  to 
reach  forward  and  pull  himself  upon  the 
car,  as  if  it  had  been  located  further  from 
the  end.  He  says,  if  It  had  been  located  fur- 
ther from  the  end,  he  would  have  been  for- 
ward upon  the  car  when  rising,  and  that 
when  he  lost  his  balance  he  would  have  fall- 
en upon  the  car,  and  not  upon  the  ground. 
Ills  testimony  shows,  however,  that  the  situ- 
ation was  open  and  apparent  to  him  when 
he  reached  the  top  of  the  ladder.  He  saw  the 
location  of  the  grab-Iron,  and  took  hold  of 
it  but  at  the  same  time  took  hold  of  the  run- 
ning board  to  help  himself  forward.  He 
admits  that  the  grab-iron  was  of  no  assist- 
ance to  him  in  rising,  and  would  not  have 
been  if  located  further  forward:  Its  only 
use  being  to  assist  In  pulling  himself  upon  the 
car.  It  was  after  he  was  upon  the  car,  and 
while  undertaking  to  rise,  that  the  accident 
hai)peued.  When  respondent  saw  the  situa- 
tion as  he  ascended  the  ladder,  he  then  as- 
sumed the  risk  as  one  of  the  Incidents  to  his 
employment.  If  the  grab-bar  had  been  out 
of  repair,  and  its  condition  not  apparent,  and 
if  he  had  been  Injured  by  reason  thereof,  the 
case  would  have  been  different  The  duty 
rested  upon  appellant  to  Inspect  foreign  cars 
to  see  that  no  hidden  dangers,  such  as  want 
of  repairs.  Involved  Its  employes;  and  if 
the  original  construction  were  such  as  con- 
fronted the  employe  with  unusual  and  prob- 
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ably  dangerous  conditions  vhich  were  not 
apparent  to  him,  doubtless  the  same  duty 
would  rest  upon  appellant  to  Inspect  even 
foreign  cars  as  to  surh  unusual  construction, 
and  to  warn  employes  thereof.  We  are  un- 
able to  see  that  any  negligence  of  appellant 
appears  from  the  evidence.  The  car  was  re- 
ceived In  the  course  of  appellant's  duty  as  a 
common  carrier.  As  such  it  from  time  to 
time  received  cars  of  different  construction, 
and  respondent  knew  that  such  was  the  fact, 
particularly  In  relation  to  the  location  of 
the  hand-grab.  When  be  saw  the  situation, 
he  was  as  fully  Informed  thereof  as  if  he 
had  been  previously  notified  by  appellant 
With  such  full  knowledge  in  either  ease  he 
must  have  assumed  the  risk  attendant  upon 
that  particular  construction.  In  Michigan 
Central  R.  Co.  v.  Smlthson  (Mich.)  7  N.  W. 
791,  the  same  principle  was  Involved.  At 
the  ends  of  the  cars  were  what  are  known 
among  railroad  men  as  "deadwoods."  The 
defendant's  cars  In  that  case  were  supplied 
with  what  are  called  "single  deadwoods." 
while  the  foreign  car  had  "double  dead- 
woods."  The  plaintiff  In  the  case  was  In- 
jured while  attempting  to  couple  the  for- 
eign car  to  one  of  his  own  road.  He  urged 
that  the  use  of  double  deadwoods  was  unusu- 
al and  dangerous,  and  that  his  employer  was 
negligent  in  permitting  their  use  upon  the 
foreign  car  without  notifying  its  employes 
thereof.  Judge  Cooley,  who  wrote  the  opin- 
ion, said:  "But  we  have  had  produced  for 
our  inspection  on  the  argument  a  model  of 
the  double  deadwoods  which  caused  the  in- 
jury, and  It  seems  impossible  to  give  to  the 
coupler  any  better  or  more  effectual  noti- 
fication of  their  presence,  and  of  the  differ- 
ence from  those  belonging  to  the  defendants, 
than  their  very  form  necessarily  gives  of 
Itself.  The  difference  Is  very  marked  and 
striking,  and  It  is  quite  Impossible  to  couple 
the  double  deadwoods,  or  to  approach  them 
for  the  purpose,  with  any  degree  of  attention, 
without  observing  it.  This  Is  so  whether 
the  coupling  is  done  in  the  daytime  or  night- 
time, for  In  the  night  every  switchman  has 
bis  lantern  with  him,  or  should  have  It  on 
all  occasions.  If,  therefore,  a  swltchnmn 
were  to  declare  that  he  had  attempted  to 
couple  the  double  deadwoods  without  no- 
ticing how  they  differed  from  the  cars  of  de- 
fendant, the  conclusion  would  be  Inevitable 
that  he  had  gone  heedlessly  In  the  perform- 
ance of  a  duty  requiring  great  care,  and  that 
he  had  not  allowed  his  e.ves  to  inform  him 
what  was  before  him.  Moreover,  the  busi- 
ness of  the  road  was  of  itself  a  notification 
that  many  differences  requiring  attention  in 
coupling  were  to  be  encountered  by  switch- 
men and  brakemen.  The  Michigan  Central 
is  a  great  common  way  for  the  cars  of  all 
the  railroad  companies  of  the  country,  and 
ever.v  man  In  employ  of  the  defendant,  if  he 
has  onllnary  Intelligence,  Is  i)erfcctly  cogni- 
zant of  the  fact.  He  knows,  too.  that  the 
cars  of  the  several  railroad  and  transporta- 


tion companies  differ,  and  that  at  one  time 
or  another  all  these  differences  may  appear 
In  the  cars  he  may  be  called  upon  to  couple 
or  uncouple.  Every  train  Is  likely  to  have 
several  kinds,  and  he  cannot  assume,  as  be 
passes  from  one  to  another,  that  the  two  will 
be  alike;  much  less  that  the  whole  train 
will  be.  To  notify  him  especially  of  the 
differences  would  not  only  be  troublesome 
and  expensive,  and  oftentimes,  as  above  ex- 
plained, confusing,  but  it  would  be  a  work 
of  supererogation:  for  any  man  capable  In- 
telligently of  performing  the  duty  would  be 
no  wiser  after  the  duty  than  before,  and  a 
man  who  would  not  heed  the  information  the 
very  nature  and  course  of  the  business  would 
Impart  to  him  would  be  protected  by  no 
notice.  The  best  notice  Is  that  which  a  man 
must  of  necessity  see,  and  which  cannot  con- 
fuse or  mislead  him.  He  needs  no  printed 
placard  to  announce  a  precipice  when  he 
stands  before  it."  The  above  remarks  seem 
to  be  peculiarly  applicable  to  the  conditions 
In  the  case  at  bar.  As  Judge  Cooley  reason- 
ed in  that  case,  so  In  this  one  the  very  sight 
of  the  grab-bar  itself,  lying  Immediately  be- 
fore respondent  as  he  started  to  climb  upon 
the  top  of  the  car,  was  the  most  effectual 
notification  which  he  could  have  received  of 
Its  location  and  of  the  situation  which  he 
was  required  to  meet.  See,  also,  Thomas  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  18  S.  W. 
080;  Kohn  v.  McNulta,  147  U.  S.  238,  13 
Sup.  Ct.  208,  37  L.  Ed.  150;  Pelrce  v.  Bane, 
80  Fed.  088,  27  C.  C.  A.  301;  Baldwin  v. 
C.  R.  I.  &  P.  R.  Co.,  50  Iowa,  680.  The 
cases  cited  by  respondent  involved  out-of- 
repalr  conditions  of  the  foreign  car,  as  well 
as  matters  of  original  construction,  and,  as 
we  have  already  Intimated,  It  is  the  duty  of 
the  receiving  company  to  inspect  and  guard 
against  defects  of  the  foreign  car  from  lack 
of  repairs,  and  which  may  not  be  open  and 
apparent  to  the  emplo.vf.  No  out-of-repalr 
conditions  being  present  In  the  case  at  bar. 
the  said  authorities  do  not  seem  to  reach  the 
point  now  before  us. 

For  the  foregoing  reasons  we  think  no  neg- 
ligence of  ap|)ellant  appears,  and  we  believe 
the  court  erred  In  not  withdrawing  the  case 
from  the  jury  and  in  not  granting  judgment 
for  appellant.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
enter  judgment  for  appellant  dismissing  the 
action. 

MOT'XT,  C.  .T.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 


MITCHELL  v.  JORDAN. 
(Supreme  Court  of  WashinRton.    Jan.  30,  1905.) 

COBPORATIONS  —  IXSOLVEJJCY— MISAPPBOPBIA- 
TIOX    OF    ASStrrS— STOCKHOLDERS— LIA- 
BILITY—RECEIVERS— BIQIIT  TO   SUE. 

1.  Where   the   property   of  an   insolvent  cor- 
porntion  has  been  frauduiently  divided  among 

<:  1.  Sm  Corporations,  vol.  12,  Cent.  Dig.   i|  2259, 
22$T. 
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its  Btockholdera,  leaving  creditors  tinpaid,  a  re- 
ceiver of  the  corporation  is  a  proper  party  to 
sue  each  stockholders  to  recover  toe  assets  so 
misappropriated  for  the  benefit  of  the  corporate 
creditors. 

2.  Defendant  purchased  a  hardware  business 
at  the  instance  of  S.  and  P.,  who  desired  to 
engage  therein,  after  which  S.  and  P.  organized 
a  corporation,  to  which  defendant  transferred 
the  goods  in  exchange  for  a  majority  of  the 
stock,  and  became  president  of  the  corporation, 
S.  and  P.  becoming  the  treasurer  and  secretary, 
respectively,  under  a  secret  agreement  that  de- 
fendant should  control  the  same,  but  should  sur- 
render his  interest  to  them  on  repayment  of  the 
amount  he  had  advanced  to  buy  the  goods  and 
interest,  whether  in  dividends  or  otherwise ;  it 
being  also  agreed  that  no  indebtedness  should  be 
incun-ed  without  defendant's  consent.  The  cor- 
porate assets  were  thereafter  sold,  and  the  pro- 
ceeds divided  between  defendant  and  S.  and  P., 
when  the  corporation  was  insolvent,  and  large- 
ly indebted  to  others.  Held,  that  defendant, 
though  a  creditor  of  S.  and  P.,  was  a  stock- 
holder of  the  corporation  as  to  its  creditors, 
and  hence  was  liable,  as  trustee,  to  refund  to 
them  the  money  received  as  his  share  of  the 
corporation's  assets. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Judge. 

Action  by  R.  M.  Mitchell,  as  receiver  of  the 
Kiverslde  Hardware  Company,  against  A.  H. 
B.  Jordan.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

W.  W,  Black  and  Ralph  C.  Bell,  for  ap- 
pellant. Brownell  &  Coleman,  for  respond- 
ent 

FULLERTON,  J.  The  appellant  is  the  re- 
ceiver of  the  Riverside  Hardware  Company, 
and  brings  this  action  on  behalf  of  Its  cred- 
itors. The  facts  on  which  be  relies  to  re- 
cover are  not  In  dispute,  and  are,  in  sub- 
stance, these:  In  the  early  part  of  the  year 
1899  W.  H.  Stevens  and  George  M.  Plllsbury 
contracted  with  a  Mrs.  Fuller  for  the  pur- 
chase of  a  stock  of  hardware  then  in  the 
city  of  Everett  at  the  agreed  price  of  $2,000. 
Not  having  the  means  to  make  the  purchase 
themselves,  they  induced  the  respondent,  A. 
H.  B.  Jordan,  to  advance  the  sum  of  $1,800 
towards  the  purchase  price,  and,  when  the 
transfer  of  the  stock  was  made,  took  a  bill 
of  sale  in  his  name,  as  if  he  were  the  sole 
purchaser.  Mr.  Stevens  and  Mr.  Plllsbury 
thereupon  Incorporated  the  company  of  which 
the  appellant  is  now  receiver.  In  its  articles 
of  incorporation  Its  capital  stock  was  fixed 
at  $2,000,  divided  into  200  shares  of  $10  each, 
and  two  trustees  were  provided  for — Mr.  Ste- 
vens and  Mr.  Plllsbury  being  designated  as 
such— to  manage  the  concerns  of  the  com- 
pany for  the  first  three  months.  Of  the 
stock  of  the  company  the  appellant  sub- 
scribed for  and  received  180  shares,  Mr.  Ste- 
vens 10  shares,  and  Mr.  Plllsbury  10  shares. 
The  appellant  paid  for  his  shares  by  turning 
over  to  the  corporation  the  stock  of  hard- 
ware he  had  received  from  Mrs.  Fuller. 
How  Mr.  Stevens  and  Mr.  Plllsbury  paid  for 
the  shares  received  by  them  is  not  shown. 
At  their  first  meeting  the  trustees  adopted 
by-laws  in  which  it  was  provided  that  the 


officers  of  the  corporation  should  consist  of 
a  president,  a  secretary,  and  a  treasurer.  To 
the  office  of  president  they  elected  the  re- 
spondent, to  the  office  of  secretary  Mr.  Pllls- 
bury, and  to  the  office  of  treasurer  Mr.  Ste- 
vens; each  of  whom  were  continued  as  such 
during  the  time  the  company  existed  as  a 
going  concern.  Mr.  Stevens  appears  also  to 
have  acquired  the  title  of  manager  of  the 
corporation,  and  to  have  acted  as  its  man- 
ager in  the  conduct  of  its  affairs  during  the 
same  time.  While  the  respondent  thus  ap- 
peared upou  the  records  of  the  concern  as  its 
president  and  principal  stockholder,  and  as 
Iiavlng  an  active  interest  in  Its  welfare,  it 
appears  that  by  a  private  written  agreement 
entered  into  between  himself  and  Messrs. 
Stevens  and  Plllsbury  be  was  in  reality  only 
their  backer,  having  taken  the  bill  of  sale 
from  Mrs.  Fuller,  and  the  stock  Issued  to 
him  as  security  for  the  money  he  advanced 
towards  the  purchase  of  the  hardware  stock 
and  business,  with  the  understanding  that 
he  would  assign  the  stock  to  them  when  the 
money  advanced,  with  interest,  was  repaid 
bim,  whether  by  dividends  declared  thereon, 
or  In  any  other  manner.  It  was  provided  in 
the  agreement,  also,  that  if  the  respondent 
should  at  any  time  deem  his  debt  Insecure, 
he  might,  in  his  capacity  as  principal  stock- 
holder of  the  corporation,  remove  Messrs. 
Stevens  and  Pillabury  as  trustees,  and  a\i\y- 
stitute  such  other  persons  as  he  might  choose 
In  their  stead;  and,  further,  that  no  indebt- 
edness on  the  part  of  the  corporation  should 
be  created  without  his  consent  The  corpo- 
ration continued  as  a  going  concern  until 
February  6,  1900,  when  it  sold  Its  entire 
business  to  one  Westover  for  $2,460.54.  The 
trustees  thereupon  declared  a  dividend  on 
the  capital  stock  of  tikis  entire  amount  ana 
paid  therefrom  to  the  respondent  the  amount 
advanced  by  him,  with  interest  at  the  agreed 
rate,  and  took  an  assignment  to  themselves 
of  bis  stock  in  equal  proportions.  The  bal- 
ance of  the  money  received  from  the  sale, 
together  with  some  $150  collected  on  out- 
standing accounts,  they  divided  between 
themselves.  At  this  time  the  corporation 
was  indebted  in  some  $2,800,  and  was  wholly 
insolvent.  It  at  the  same  time  ceased  to  d» 
business  as  a  going  concern;  and  no  attempt 
was  made  by  the  trustees  or  by  the  respond- 
ent to  pay  or  satisfy  in  any  manner  the  cor- 
poration's creditors.  In  the  summer  follow- 
ing this  transfer  one  of  such  creditors,  who 
held  a  note  of  the  corporation  amounting  to 
$1,404.70,  brought  an  action  against  it,  and 
obtained  Judgment  therein  for  the  amount 
claimed.  Execution  was  Issued  on  the  Judg- 
ment which  was  returned  unsatisfied.  The 
Judgment  creditor  thereupon  procured  the 
appointment  of  the  appellant  as  receiver  of 
the  corporation,  and  this  action  was  insti- 
tuted by  him  as  above  stated.  The  action 
was  tried  l)efore  the  Judge  of  the  court  as  an 
action  of  equitable  cognizance,  who,  after 
finding  the  foregoing  facts,  concluded  as  a. 
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matter  of  law  that  the  respondent  was  not 
liable  to  refund  any  part  of  the  money  re- 
ceived by  him  on  the  so-called  dividend  above 
mentioned,  and  entered  a  judgment  accord- 
ingly. 

The  respondent,  among  other  reasons  urged 
to  sustain  the  Judgment,  contends  that  the 
complaint  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  but,  Inasmuch 
as  he  did  not  take  this  objection  In  the  court 
Uiow.  this  court  will  test  the  sufficiency  of 
the  complaint  by  the  facts  shown  in  the  rec- 
ord, rather  than  by  its  technical  averments. 
The  principal  question  therefore  Is,  do  the 
facts  found  by  the  court  warrant  a  recovei-y 
on  the  part  of  the  appellant?  We  have  no 
hesitancy  in  saying  that  they  do.  In  this 
state  the  rule  is  firmly  settled  that  the  prop- 
erty of  an  insolvent  corporation  is  a  trust 
fund  for  the  benefit  of  creditors,  and  that 
no  one  creditor  can  lawfully  take  the  prop- 
erty of  such  a  corporation  to  the  exclusion 
■of  another.  This  being  true.  It  would  seem 
that  for  much  stronger  reasons  one  who  was 
not  a  creditor  could  not  lawfully  take  It  to 
the  exclusion  of  creditors.  And,  as  the  cap- 
ital stock  of  a  corporation  is  Impressed  pri- 
marily with  a  trust  for  the  benefit  of  its 
■creditors,  it  follows  that,  if  such  capital  stock 
is  divided  among  the  stockholders,  leaving 
its  debts  unpaid,  any  person  receiving  any 
part  of  such  capital  stock  is  liable  to  eon- 
tribute  to  the  payment  of  such  debts  a  sum 
«qual  to  the  value  of  the  property  so  received 
by  him.  As  is  said  by  Mr.  Thompson:  "Ac- 
cordingly, when  the  property  has  been  divid- 
ed among  the  stockholders,  a  Judgment  cred- 
itor, after  the  return  of  an  execution  against 
the  corporation  unsatisfied,  may  maintain  a 
creditors'  bill  against  a  single  stockholder, 
or  against  as  many  stockholders  as  he  can 
And  within  the  Jurisdiction,  to  charge  him  or 
them  to  the  extent  of  the  assets  thus  di- 
verted." 3  Thompson  on  Corp.  S  20G3.  In 
this  state  the  receiver  of  the  corporation 
whose  property  has  been  so  divided  is  the 
proper  party  to  bring  such  an  action  for  the 
benefit  of  the  creditors.  Wilson  v.  Book,  13 
Wash.  676,  43  Pac.  939:  Watterson  v.  Mas- 
tersou,  15  Wash.  514,  46  Pac.  1041.  These 
■considerations  would  seem  to  be  conclusive 
of  the  api>ellant's  right  to  recover,  but  it  is 
«ald  tliat  under  the  facts  shown  the  respond- 
■ent  was  not  a  stockholder,  because  of  the 
agreement  between  himself  and  the  promot- 
es of  the  corporation  above  refeired  to.  But 
we  think  this  contention  untenable.  As  be- 
tween himself  and  such  promoters,  he  was 
■doubtless  liable  to  surrender  his  interest  in 
the  corporation's  stock  held  by  him  on  their 
payment  to  him  of  the  value  agreed  upon, 
but  until  that  time  came  he  was,  we  think,  a 
stockholder,  as  between  themselves;  and 
«ertain1y  he  was  such  as  between  himself 
and  a  stranger  dealing  with  the  corporation 
■without  knowledge  of  this  private  agree- 
ment. If,  however,  this  were  not  so,  the  re- 
q^ndent'8  liability  to  the  creditors  of  the 


corporation  would  not  be  affected.  He  was 
not  himself  a  creditor  of  the  corporation, 
He  was  a  creditor,  perhaps,  of  Stevens  and 
Pillsbury,  but  that  fact  would  not  authorize 
him  to  take  the  property  of  the  corporation 
In  payment  of  their  debt  to  him.  Nor  will 
it  do  to  say  that  they,  as  trustees,  divided  the 
corporation's  property  among  themselves, 
and  then  paid  their  debt  to  him  out  of  their 
own  property.  Were  the  respondent  an  in- 
nocent purchaser  of  the  corporation's  prop- 
erty after  It  had  been  so  divided,  he  might 
possibly  claim  nonliability  for  want  of  no- 
tice; but,  unfortunately  for  this  claim',  the 
respondent  had  knowledge  of  the  entire 
transactiou.  By  the  very  terms  of  his  agree- 
ment with  the  other  stockholders,  he  could 
displace  them  as  trustees  whenever  he  saw 
fit,  and  no  debt  could  be  created  without  his 
consent.  It  would  be  the  height  of  injustice 
and  inequity  to  allow  him,  after  consenting 
to  an  Indebtedness  for  more  than  the  prop- 
erty was  worth,  to  take  all  of  the  property 
to  the  exclusion  of  such  debts.  On  the  whole, 
therefore,  we  think  the  respondent  should  be 
held  liable  up  to  the  amount  of  money  receiv- 
ed by  him  from  the  sale  of  the  property  of  the 
corporation  for  ail  of  its  debts  against  which 
it  can  make  no  defense. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
struction to  enter  a  Judgment  in  accordance 
with  this  conclusion. 

MOUNT,  O.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


STATE  ex  rel.  MACKAT  v.  PHILLIPS, 

Treasurer. 

(Supreme   Court  of   Washington.      Jan.   30, 

1005.) 

COUNTIES  —  C0MMI8SI0NEBS  —  POWERS  —  TAX 
SALES— ESTABLISHMENT    OF    MINI- 
MUM  PRICE. 

1.  Under  1  Baliinger's  Ann.  Codes  &  St.  f  342, 
intruRting  the  board  of  county  commissioners 
with  the  care  and  management  of  the  funds  of 
the  county,  and  Laws  1903.  p.  73,  c.  59,  author- 
izing a  sale  of  property  bid  m  for  taxes,  where, 
in  the  judgment  of  the  board  of  county  commis- 
sioners, they  deem  it  for  the  best  interests  of 
the  county  to  sell  the  same,  and  requiring  the 
treasurer  to  give  notice,  statinp;  the  time,  place, 
and  terms  of  the  sale,  the  county  commissioners 
may  fix  a  minimum  price,  below  which  the 
propertj'  shall  not  be  sold. 

2.  Conceding  that  the  county  commissioners 
may  not  fix  a  minimum  price,  below  which  prop- 
erty bought  in  by  the  county  for  taxes  cannot 
be  sold,  an  order  of  sale,  purporting  to  fix  such 
minimum  price,  is  altogether  void ;  and  the 
court  cannot  reject  the  portion  fixing  the  price 
as  surplusage,  and  permit  the  order  of  sale  to 
otherwise  stand. 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Application  for  a  writ  of  mandate  by  the 
state,  on  the  relation  of  Gordon  Mackay 
against  A.  A.  Phillips,  as  treasurer  of  Tbur 
ston  county.  From  an  order  denying  thfe 
writ,  relator  appeals.    Affirmed. 
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Israel  &  Mackay,  for  appellant.  Frank  C. 
Owlngs,  for  respondent. 

RUDKIN,  J.  Some  time  prior  to  the  13th 
day  of  April,  1003,  the  county  of  Thurston  ac- 
quired title  to  lots  5  and  6,  block  24,  Sylves- 
ter's Plat,  In  the  city  of  Olympia,  through 
the  foreclosure  of  delinquency  certificates 
and  a  tax  sale.  On  the  above  date  the 
board  of  county  commissioners  of  said  coun- 
ty made  an  order  directing  the  county  treas- 
urer to  sell  the  property  above  described  at 
public  auction  to  the  highest  and  best  bid- 
der, for  cash,  at  not  less  than  the  appraised 
value  thereof,  vyhich  was  stated  in  the  order 
of  sale  to  be  $1,200  on  lot  5,  and  $1,275  oii 
lot  6.  On  the  28tb  day  of  April,  1903,  the 
county  treasurer  gave  notice,  as  required  by 
law,  that  he  would  sell  the  above-described 
property  at  a  time  and  place  therein  stated, 
to  the  highest  and  best  bidder,  for  cash, 
and  that  no  bid  would  be  received  for  less 
than  the  appraised  value,  which  was  set 
forth  in  the  notice  of  sale.  At  a  time  to 
whlcb  the  sale  was  regularly  adjourned,  the 
relator,  Mackay,  bid  the  sum  of  $2o0  in  cash 
for  each  lot  above  described;  he  being  the 
highest  and  best  bidder.  The  treasurer  re- 
fused to  receive  the  bid  or  to  execute  a  tax 
deed  for  the  property,  for  the  reason  that 
the  sum  bid  was  less  than  the  appraised  val- 
ue. The  relator  then  applied  to  the  superior 
court  of  the  county  for  a  writ  of  mandate 
requiring  the  treasurer  to  receive  the  bid  of 
$500  on  the  two  lots,  and  to  execute  a  deed 
to  the  relator  therefor.  The  writ  was  de- 
nied, and  from  the  order  denying  the  writ 
this  appeal  Is  taken. 

The  appellant  contends  that  the  board  of 
county  commissioners  had  no  power  to  fix  a 
minimum  price,  below  which  the  property 
should  not  be  sold;  that  that  part  of  the 
order  of  sale  should  be  rejected,  as  sur- 
plusage; and  that  It  was  the  duty  of  the 
county  treasurer,  under  the  law,  to  sell  the 
property  to  the  highest  and  best  bidder,  for 
cash,  irrespective  of  the  amount  bid.  We 
do  not  think  that  this  contention  can  be  sus- 
tained, for  two  reasons: 

1.  Under  the  law  of  this  state  (1  Ballin- 
ger's  Ann.  Codes  &  St.  S  342),  the  board  of 
county  commissioners  are  intrusted  with  the 
care  and  management  of  the  property  and 
funds  of  the  county.  The  act  under  which  the 
order  of  sale  in  this  case  was  made  (Laws 
1903,  p.  73,  c.  59)  provides  that  a  sale  may  be 
ordered  "when  in  the  judgment  of  the  board 
of  county  commissioners  they  deem  it  for 
the  best  interest  of  the  county  to  sell  the 
same,"  and  that  the  treasurer  shall  give  no- 
tice stating  the  time  and  place  and  terms 
of  sale.  Under  these  statutes,  we  think  that 
the  board  of  county  commissioners,  in  the 
interest  of  the  public,  have  the  power  to  fix 
a  minimum  price,  below  which  county  prop- 
erty shall  not  be  sold.  Under  any  other 
view,  the  board,  charged  with  the  duty  of 
managing,    controlling,    and    selling    county 


property  and  conserving  the  public  interest, 
would  be  compelled  to  stand  Idly  by  and  see 
the  property  of  the  county  sold  at  a  sacri- 
fice. We  do  not  think  that  such  was  the 
intent  of  the  law. 

2.  But  were  the  law  otherwise,  It  would 
not  avail  the  appellant.  If  the  board  can 
only  order  the  sale  to  the  highest  and  best 
bidder,  irrespective  of  the  sum  bid,  they  have 
never  exercised  the  discretion  vested  in 
them,  and  the  court  cannot  eliminate  from 
the  order,  as  made,  important  conditions  and 
provisions,  and  construe  it  as  an  order  which 
the  board  never  Intended  to  make.  The 
board  only  made  one  order  of  sale,  and.  If  that 
is  not  valid  as  made,  it  is  not  valid  at  all, 
and  the  courts  cannot  make  an  order  for 
them. 

For  these  reasons,  the  writ  was  properly 
denied. 

MOUNT,  O.  J.,  and  FULLEUTON,  HAD- 
LEY,  and  DU^■BAR,  JJ.,  concur. 


GRIFFITH  V.  SEATTLE  CONSOL.  ST.  RY. 

CO.  et  al. 

(Supreme   Court  of  Washington.      Jan.   30, 

1905.) 

LIMITATIONS — ACTION     FOB     FBAUD — PLEADING. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  §  4800. 
barring  actions  for  relief  on  the  ground  of  fraud 
three  years  after  discovery  of  the  facts  consti- 
tuting the  fraud,  an  action  for  relief  against  an 
alleged  fraudulent  corporate  reorganization 
scheme,  in  which  the  sacrifice  of  mortgagml 
property  on  foreclosure  was  specifically  com- 
plamed  of,  was  barred  by  limitations  where 
plaintiff  had  actual  knowledge  of  the  foreclosure 
proceedings  and  of  the  abandonment  of  the  de- 
fenses therein  more  than  four  years  prior  to 
the  commencement  of  the  action. 

2.  Under  Ballinger's  Ann.  Codes  &  St  { 
4800.  barring  actions  for  relief  on  the  ground  of 
fraud  three  years  after  discovery  of  the  facts 
constituting  the  fraud,  a  complaint,  which  by 
its  averments  shows  that  plaintiff  had  actual 
knowledge  of  the  fraud  complained  of  more 
than  four  years  prior  to  the  action,  is  not  made 
good  by  a  bare  averment  of  the  discovery  of 
the  fraud  within  the  limitation  period. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  L.  H.  Griffith  against  the  Seattle 
Consolidated  Street  Railway  Company  and 
others.  From  a  judgment  dismissing  the 
cause,  plaintlfl  appeals.    Affirmed. 

Sachs  &  Hale  and  Bausman  &  Kelleher, 
for  appellant.  Piles,  Donworth  &  Howe  and 
Thomas  R.  Shepnrd,  for  respondents. 

HADLEY,  J.  By  this  action  the  appellant 
seeks  relief  from  acts  connected  with  what 
he  alleges  was  as  to  him  a  fraudulent  cor- 
porate reorganization  scheme.  His  fourth 
amended  complaint,  upon  which  he  stands,  is 
now  before  us  for  review  upon  demurrer. 
The  complaint  is  very  long,  and  avers  many 
details.  We  shall  endeavor  to  state,  in  as 
condensed  a  manner  as  practicable,  what  we 
understand  to  be  facts  appearing  by  the  com- 
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plaint  which  are  necessary  to  an  understand- 
ing of  the  case. 

The  corporate  existence  of  the  following  Is 
first  alleged,  namely,  Seattle  Electric  Rail- 
way &  Power  Company,  Seattle  Consolidated 
Street  Railway  Company,  the  Seattle  Trac- 
tion Company,  and  the  Seattle  Electric  Com- 
pany, and  said  cori>oratlon8  are  thereafter 
respectively  mentioned  In  the  complaint  as 
"first  company,"  "second  company,"  "third 
company,"  and  "present  company."  It  fur- 
ther appears  that  on  the  15th  day  of  March, 
1890,  the  first  company  executed  a  deed  of 
trust  to  the  Illinois  Trust  &  Savings  Bank,  a 
corporation.  The  said  deed  of  trust,  for 
brief  reference,  is  mentioned  throughout  as 
the  "first  company's  mortgage."  By  said 
mortgage  the  first  company  attempted  to  con- 
Tey  to  said  trustee  ail  real  and  personal 
property  of  the  mortgagor,  consisting  then  of 
a  line  of  street  railway,  and  including  both 
real  and  personal  property  in  the  city  of 
Seattle.  It  is  alleged  that  the  mortgage  was 
▼old  as  to  the  personal  property,  for  the  rea- 
son that  there  was  not  attached  to  it  an  af- 
fidavit of  good  faith,  as  required  by  the 
laws  of  Washington;  that  the  personal  prop- 
erty and  franchises  of  the  first  company  were 
then  of  the  value  of  $1,000,000.  and  that  said 
property  has  constantly  Increased  in  value 
from  that  time  to  the  present.  The  mort- 
gage was  made  to  secure  bonds  of  the  first 
company  to  the  extent  of  $400,000,  of  which 
sum  bonds  were  actually  Issued  to  the  ex- 
tent of  $381,000.  It  appears  that  on  March 
31,  1801,  the  first  company,  by  Its  deed  of 
that  date,  conveyed  to  the  second  company 
all  the  property,  real  and  personal,  then 
owned  by  the  former  company,  and  on  the 
next  day  the  second  company  executed  a 
deed  of  trust  covering  said  property  to  the 
Central  Trust  Company  of  the  city  of  New 
York.  Said  trust  deed  is  for  brevity  called 
the  "second  company's  mortgage."  This 
mortgage  was  made  to  secure  bonds  of  the 
second  company  to  the  extent  of  $1,000,000, 
of  which  sum  bonds  were  actually  issued  to 
the  extent  of  $480,000,  the  appellant  being 
the  holder  of  $lfiO,000  thereof.  It  is  alleged 
that  after  the  first  company  conveyed  Its  as- 
sets to  the  second  company  the  latter  ac- 
quired a  large  amount  of  corporate  property, 
both  real  and  personal,  from  Its  own  earn- 
ings and  from  contributions  by  its  own  stock- 
holders, without  any  contribution  or  assist- 
ance from  either  the  first  company  or  its 
mortgagee;  that  this  additional  property 
was  in  no  way  affected  by,  or  subject  to,  the 
lien  of  the  first  company's  mortgage,  and 
was  subject  only  to  the  Hen  of  the  second 
company's  mortgage.  Further  allegations 
state  that  the  second  company,  in  accepting 
Its  deed  from  the  first  company,  did  under- 
take to  pay,  when  due,  the  first  company's 
bonds,  but  that  the  conveyance  contained  no 
language  by  which  the  second  company 
pledged  to  the  first  company  or  its  mortga- 
gee any  part  of  the  second  company's  assets, 


or  created  any  incumbrance  In  favor  of  the 
first  company's  mortgagee  beyond  what  was 
already  covered  by  that  company's  mortgage. 
Afterwards  the  first  company's  mortgagee 
Instituted  suit  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washing- 
ton, by  which  It  sought  to  foreclose  its  mort- 
gage, and  in  that  suit  It  made  parties  de- 
fendant, among  others,  both  the  first  and 
second  companies  and  the  second  company's 
mortgagee.  Said  defendants  appeared  in 
that  suit  by  demurrer,  and  objected  to  a 
decree  therein  so  far  as  the  personal  prop- 
erty was  concerned,  because  of  the  absence 
of  the  affidavit  of  good  faith  heretofore  men- 
tioned. Further  objection  was  made  to  a 
decree  In  that  action  enforcing  any  lien 
against  certain  described  real  estate  on  the 
ground  that  It  was  acquired  by  the  second 
company  after  the  transfer  to  It  of  the  first 
company's  assets.  It  is  alleged  that  the  sec- 
ond company's  mortgagee,  trustee  for  the 
bonds  held  by  appellant,  as  a  defendant  In 
the  foreclosure  suit  appeared  by  answer,  and 
denied  the  execution  of  the  first  company's 
mortgage  and  the  priority  of  its  lien;  that 
the  said  several  defenses  should  have  been 
maintained  and  established  by  the  defend- 
ant second  company  and  its  mortgagee  for 
the  benefit  of  the  bonds,  including  appel- 
lant's; that  the  various  demurrers  and  de- 
nials were  filed  in  said  cause  in  the  month 
of  March,  1895,  and  no  active  steps  were 
thereafter  taken  until  the  entry  of  a  final 
decree  by  consent  on  May  20,  1806,  to  which 
reference  will  be  further  hereinafter  made. 
It  Is  further  averred  that  about  November, 
1895,  the  second  company  conspired  with  the 
first  and  second  companies'  mortgagees  and 
their  various  bondholders,  excepting  appel- 
lant, and  without  the  knowledge  or  consent 
of  the  latter,  to  deprive  him  of  his  rights 
and  property  in  the  t>onds  held  by  him.  The 
plan  of  the  alleged  conspiracy,  as  set  forth 
In  the  complaint,  briefly  stated,  was  as  fol- 
lows: Certain  persons  organized  themselves 
as  a  committee  called  "the  organization  com- 
mittee," and  as  such  they  effected  the  plan 
whereby  the  second  company's  mortgagee, 
the  trustee  for  appellant's  bonds,  should  re- 
linquish its  claim,  as  set  up  in  its  answer 
In  the  foreclosure  suit,  in  favor  of  the  hold- 
ers of  bonds  of  the  first  company,  thus  al- 
lowing the  latter  to  take  a  decree  and  bid 
in  the  property  for  a  nominal  sum  at  mort- 
gage sale,  and  in  return  therefor  the  second 
mortgage  bondholders  should  participate  in 
the  reorganized  company.  But  it  is  alleged 
that  the  appellant  was  to  be  excluded  from 
participating  in  such  reorganization,  he  be- 
ing then  absent  from  the  United  States.  The 
Interposed  defenses  In  the  foreclosure  suit 
were  withdrawn,  and  decree  of  foreclosure 
thereupon  entered  on  the  date  aforesaid. 
The  plan  of  the  reorganization  required  that 
all  holders  of  stocks  and  bonds  of  the  second 
company  should,  within  16  days,  deposit 
with  the  first  company's  mortgagee  all  stocks 
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and  bonds  held  by  them,  together  with  a 
sum  of  money  equal  to  10  per  cent,  of  the 
face  value  of  all  such  bonds  and  floating 
debts  and  2%  per  cent,  of  the  par  value  of 
all  such  stocks;  that  the  payment  of  the 
money,  however,  might  be  made  by  install- 
jnents,  one-fourth  at  the  time  of  the  deposit 
of  stocks  and  bonds,  one-fourth  on  or  be- 
fore three  months,  and  the  balance  on  or 
before  six  mouths  from  said  time;  that,  fall- 
ing In  that,  such  holders  of  stocks  and  bonds 
should  forfeit  and  lose  all  rights  therein  and 
in  the  property  covered  thereby.  It  is  aver- 
red that  appellant  was  not  advised  of  this 
plan,  and  did  not  learn  of  It  until  about  De- 
cember, 1809;  that  he  had  previously,  in 
May,  1895,  signed  a  proposed  plan  by  which 
he  was  to  be  admitted  to  an  interest  after 
foreclosure,  but  that  such  plan  was  aban- 
doned during  bis  absence  from  this  country, 
and  the  other  one  substituted  for  It,  while 
he  was  in  Central  America.  The  plan  of 
reorganization  was  carried  out,  and  appellant 
did  not  participate  therein.  He  avers  that, 
after  returning  to  this  country  late  in  1897 
he  first  learned  of  the  completed  foreclosure, 
and  says  he  was  not  aware  of  the  abandon- 
ment of  the  first  plan  of  reorganization  in 
which  he  was  to  participate;  that  he  Imme- 
diately made  Inquiries,  and  was  not  at  first 
informed  that  he  was  to  be  excluded;  that  in 
March,  18n8,  be  began  to  investigate  his  real 
sitnation,  but  was  not  apprised  of  the  second 
plan  of  reorganlTiation;  that  It  was  not  un- 
til December,  1899,  that  he  got  po.ssession  of 
the  second  reorganization  agreement.  At  the 
time  of  the  reorganization  the  property  was 
conveyed  to  the  third  company,  and  since 
then  by  it  to  the  present  company.  Many 
other  facts  in  detail  are  alleged  in  the  com- 
plnint,  but  we  believe  the  above  statement, 
already  extended,  is  sufflcient,  save  as  fur- 
ther reference  to  the  complaint  and  its  ex- 
hibits may  be  hereinafter  made.  It  con- 
cludes with  a  general  prayer  for  an  account- 
ing by  all  the  respondent  companies  as  to  the 
original  property,  its  increase,  and  other  ac- 
cumulations of  the  companies,  and  also  that 
the  intere.sts  of  appellant  in  the  property 
owned  by  the  second  and  third  companies 
shall  be  determined  and  decreed  to  him. 
The  respondents  demurred  to  the  complaint 
upon  several  grounds.  The  demurrers  being 
sustained,  the  plaintlfF  declined  to  plead  fur- 
ther, and  the  cause  was  dismissed.  Flalntifl 
has  appealed. 

A  number  of  questions  are  discussed  by 
counsel,  but  for  the  determination  of  this 
case  we  find  It  unnecessary  to  pass  upon 
any  of  them  except  that  of  the  statute  of 
limitations.  That  question  was  raised  as 
one  of  the  grounds  of  demurrer.  Appellant 
seeks  relief  upon  the  ground  of  fraud.  He 
says  that  he  was  fraudulently  excluded  from 
participating  in  the  reorganization.  The  re- 
organization was  effected  In  1806,  and  all 
acts  charged  as  fraud  occurred  either  In 
that  or  the  previous  year.    The  suit  was 


brought  in  January,  1001,  more  than  four 
years  after  the  acts  charged  as  constituting 
the  fraud  were  committed.  Our  statute 
provides  that  actions  for  relief  upon  the 
ground  of  fraud  shall  be  brought  within  three 
years,  but  that  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued 
"until  the  discovery  by  the  aggrieved  party 
of  the  facts  constituttaig  the  fraud."  2  Bal- 
linger's  Ann.  Codes  &  St.  f  4800.  Does  the 
complaint  show  a  discovery  by  appellant  of 
the  material  facts  constituting  the  alleged 
fraud  at  a  time  more  than  three  years  before 
this  action  was  commenced?  It  is  true,  as 
we  have  already  seen,  the  statement  is 
made  in  the  complaint  that  appellant  was  not 
aware  of  the  plan  of  reorganization  until 
about  December,  1899;  and  in  another  place 
it  Is  stated  that  he  did  not  get  possession  of 
the  reorganization  agreement  until  Decem- 
ber, 1699.  It  is  urged  by  appellant  that  said 
averments  are  sufficient  to  bring  this  case 
within  the  rule  declared  in  Stearns  v.  Hoch- 
brunn,  24  Wash.  206,  64  Pac.  ia">.  Such  is 
no  doubt  true  if  other  facts  alleged  are  not 
inconsistent  with  these  bare  averments  as  to 
absence  of  discovery.  In  the  case  cited  there 
was  a  direct  and  positive  averment  as  to 
the  time  of  discovery,  and  it  does  not  appear 
that  there  were  any  other  statements  in  the 
complaint  Inconsistent  with  such  avermeuta. 
Appellant  admits  in  bis  brief  that  he  is  not 
now  entitled  to  share  in  the  reorganization 
itself.  Notwithstanding  the  averments  of 
the  complaint,  the  reorganization  agi'ecment, 
which  is  attached  to  the  complaint  as  an 
exhibit,  shows  that  appellant  was  not  ex- 
cluded from  participating  in  the  reorganiza- 
tion. All  holders  of  the  second  company's 
stock  and  bonds  were,  by  the  terms  of  the 
agreement,  placed  upon  equal  footing.  By 
its  terms  the  appellant  was  privileged  te 
deposit  cash  according  to  bis  holdings  ratably 
as  other  holders  were  permitted  to  do.  Bas- 
ed upon  appellant's  holdings,  it  was  neces- 
sary that  he  should  deposit  the  aggregate 
sum  of  (25,112.50,  only  one-fourth  of  which, 
as  we  have  seen,  was  required  to  be  de- 
posited at  the  beginning,  the  remainder  be- 
ing payable  by  installments.  Having  fail- 
ed to  make  such  deposit,  and  not  having  ten- 
dered the  same,  he  admits  that  he  is  not 
entitled  to  share  in  the  reorganization.  He 
nevertheless  alleges  the  facts  about  reorgan- 
ization, and  discusses  them  as  forming  a 
basis  for  the  relief  which  he  asks.  He  rea- 
sons that  his  absence  from  the  country  was 
known,  and  that  the  terms  of  the  reor- 
ganization were  intentionally  made  such  as 
it  was  known  he  could  not  meet  within  the 
time  fixed.  But  the  fact  remains  that  the 
terms  of  the  reorganization  did  not  exclude 
him.  It  may  have  been  his  misfortune  that 
he  was  absent  from  the  country  at  the  time. 
But  respondents'  counsel  urge  that  some 
duty  rested  upon  appellant  to  provide  local 
representation  to  guard  his  Interests  In  su 
important  a. matter  while  he  sojourned  in 
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a  country  bo  remote  as  Central  America. 
An  exhibit  attached  to  the  complaint  does 
show  that  be  was  represented  by  an  at- 
torney in  fact  in  the  signing  of  the  first 
reorganization  agreement  some  six  months 
prior  to  the  last  one,  but  it  Is  not  made  to 
appear  that  such  representative  was  acting 
for  him  at  the  date  of  the  last  agreement. 
It  must  therefore  be  assumed  here  that  he 
was  not  locally  represented,  and  that  his  ab- 
sence was  known  to  those  participating  in 
the  reorganization,  which  facts,  together  with 
the  effected  reorganization,  be  urges  amoimt- 
ed  to  a  fraud  upon  tils  rights.  Notwithstand- 
ing wliat  Ite  urges  as  a  fraud  in  the  reor- 
ganization, be  does  not  seelt  relief  directly 
therefrom.  He  admits  that  he  has  not  placed 
himself  in  position  to  ask  participation  In 
the  reorganization,  but  be  reasons  that  he  is 
entitled  to  an  accounting,  and  to  share  in 
the  value  of  the  property  which  he  claims 
was  sacrlAced  at  the  mortgage  sale  under 
the  first  company's  foreclosure  as  a  part  of 
the  alleged  fraudulent  scheme.  He  urges 
that  the  defenses  in  the  foreclosure  suit  set 
up  by  the  second  company's  mortgagee,  the 
trustee  for  appellant's  bonds,  were  valid  de- 
fenses, and  that,  if  they  had  been  pressed, 
they  would  have  resulted  in  excluding  a  large 
amount  of  property  from  the  Hen  of  the  first 
company's  mortgage,  to  the  benefit  of  the 
second  company's  bondholders,  including 
himself.  It  will  be  remembered  that  those 
defenses  were  withdrawn  by  the  second  com- 
pany's mortgagee,  and  the  written  stipula- 
tion for  their  withdrawal  became  a  matter 
of  record  in  the  foreclosure  case  In  May, 
1896.  A  few  days  thereafter  a  decree  of 
foreclosure  pro  confesso  was  entered,  and 
this  was  soon  followed  by  a  foreclosure  sale 
of  all  the  property,  including  what  appellant 
claims  should  have  been  excluded  from  the 
first  mortgage  lien.  He  alleges  that  be  had 
actual  notice  of  all  matters  which  were  of 
public  record.  The  above  matters  being  all 
of  public  record  as  early  as  May,  189C,  and 
soon  thereafter,  he  therefore  then  had  actual 
knowledge  that  the  defenses  had  been  aban- 
doned by  the  second  company's  mortgagee; 
that  the  lien  had  been  decreed  against  all  the 
property,  and  that  the  same  had  been  sold 
at  judicial  sale.  A  part  of  the  property  so 
sold  was  the  same  for  which  appellant,  by 
this  action,  seeks  an  accounting,  and  in  the 
value  of  which  he  seeks  to  share.  The  real 
fact  which  he  alleges  as  constituting  a  fraud 
npon  his  rights  in  the  property,  for  the  value 
of  which  he  seeks  recovery,  consisted  of  the 
abandonment  of  the  defenses  in  the  fore- 
closure suit.  Under  his  theory  that  act  was 
a  deliberate  fraud  upon  his  rights,  since  it 
left  his  property  interests  unprotected,  and 
allowed  them  to  be  wrongfully  subjected  to 
the  Hen  of  the  first  company's  mortgage. 
Appellant  had  actual  knowledge  thereof  more 
than  four  years  before  he  began  this  suit. 
For  more  than  four  years  he  had  actual 
knowledge  that  the  property  in  the  value  of 


which  he  now  seeks  to  share  had  been  Ju- 
dicially sold  as  subject  to  the  Hen  of  the 
first  mortgage,  and  that  the  purchasers  and 
subsequent  holders  held  It  by  virtue  of  such 
lien  and  sale.  The  application  of  the  doc- 
trine of  laches  to  the  foregoing  facts  is  much 
discussed  by  counsel,  bnt  we  need  not  dis- 
cuss that  subject,  since  we  find  that  the 
statute  of  limitations  disposes  of  the  case. 

It  Is  true,  as  we  have  already  seen,  appel- 
lant alleges  that  he  did  not  discover  the  plan 
of  reorganization  until  a  later  time,  but,  as 
hereinbefore  stated,  be  does  not,  by  this  ac- 
tion, seek  participation  in  the  reorganization. 
He  seeks  an  accounting,  and,  as  a  result 
thereof,  to  share  in  property,  or  Its  value, 
which  he  claims  was  fraudulently  permitted 
to  be  Judicially  sold  to  the  prejudice  of  bis 
rights,  and  of  which  be  bad  actual  knowledge 
for  more  than  four  years  before  bringing  his 
suit.  Having  knowledge  that  the  property 
had  thus  passed  into  the  hands  of  holders 
who  depended  upon  the  validity  and  priority 
of  the  lien  as  decreed  by  the  United  States 
court,  he  cannot  be  permitted  to  disturb 
property  rights  and  the  relations  of  property 
holders  after  the  period  of  limitation  has  run 
from  the  time  these  matters  became  of  pub- 
lic record.  It  matters  not  that  he  may  have 
hoped  to  be  let  into  some  reorganization 
scheme.  He  knew,  nevertheless,  that  bis  al- 
leged property  Interests  had,  in  legal  form  at 
least,  been  swept  away  by  the  Judicial  sale, 
and  that.  If  he  would  protect  the  same,  the 
duty  was  upon  him  to  do  so  within  the  period 
of  the  statute  of  limitations.  His  complaint 
upon  its  face  shows  that  the  facts  constitut- 
ing the  real  fraud  as  alleged  were  discovered 
at  a  time  beyond  the  statutory  period  of  lim- 
itations. Such  being  true^  the  complaint  Is 
not  otherwise  made  good  by  the  bare  aver- 
ment of  a  time  of  discovery.  Under  Stearns 
V.  Hocbbrunn,  supra,  the  bare  allegation  as 
to  time  of  discovery,  standing  alone,  may  be 
sufiJcient  as  against  demurrer,  but  the  bar 
of  the  statute  cannot  thereby  be  evaded 
when  other  facts  are  averred  in  detail  which 
are  inconsistent  therewith,  and  which  dis- 
close an  actual  discovery  beyond  the  limita- 
tion period. 

The  Judgment  is  affirmed. 

MOT'XT,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 


In  re  COURTNEY'S  ESTATE. 

COURTNEY  V.  DALY  BANK  &  TRUST  CO. 

OF  BUTTE  et  al. 
(Supreme  Court  of  Montana.     Jan.  26,  1905.) 

EXECUTOBS  —  KEMOVAL— INCOMPETENCT  —  SET- 

TLEME.NTS— BEPOBT  OF  BGFEBEE— OISAP- 

PBOVAI/— APPEAL— PBESCitPTlONS. 

1.  Under  Code  Civ.  Proc.  I  2434,  providing 
that  no  person  is  entitled  to  serve  as  an  ad- 
ministrator who  is  adjudged  to  be  Incompetent 
to  execute  the  duties  of  the  trust  by  reason  of 
improvidence   or    want   of    understanding,    the 
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court  properly  removed  an  executor  who  was 
palpably  deficient  In  the  understanding  neces- 
sary to  enable  one  to  transact  buniness,  who 
made  no  sufficient  effort  to  collect  the  debts  due 
the  estate,  and  who  never  read  and  did  not 
know  the  contents  of  affidavits  attached  to  his 
report,  and  who  was  ignorant  of  his  personal 
business  relations  with  the  decedent  whose  es- 
tate he  was  administering. 

2.  The  report  and  findings  of  a  referee  on  the 
account  of  an  executor  are  merely  advisory  to 
the  court,  and  may  be  adopted,  modified,  or  dis- 
approved as  the  court  sees  fit ;  and  the  court 
may,  if  it  so  desires,  take  further  testimony, 
and  make  findings  of  its  own  on  which  to  base 
its  orders. 

3.  On  appeal  from  an  order  settling  the  semi- 
annual account  of  an  executor  and  revoking  his 
letters,  it  will  be  presumed,  in  the  absence  of 
anything  in  the  orders  on  the  subject,  that  upon 
a  final  settlement  of  the  estate  the  proper  com- 
pensation will  be  allowed  to  the  executor  for 
his  services. 

Appeal  from  DlBtrlct  Court,  Silver  Bow 
County;  .Tohn  B.  McCleman,  Judge. 

In  the  matter  of  the  estate  of  Thomas  F. 
Courtney,  deceased.  From  an  order  revok- 
ing letters  testamentary  granted  to  Dennis 
C.  Courtney  and  from  an  order  settling  the 
semiannual  account  of  said  Courtney,  he  ap- 
peals.   Affirmed. 

C.  P.  Connolly  and  Geo.  F.  Sbelton,  for 
appellant.  A.  J.  Campbell,  R.  S.  Alley,  and 
Bernard  Noon,  for  respondents, 

MILBIJRN,  J.  This  matter  Is  before  us 
on  appeal  from  an  order  of  the  district  court 
revoking  the  letters  testamentary  one  time 
Issued  to  the  appellant  In  the  matter  of  the 
last  will  and  testament  of  Thomas  P.  Court- 
ney, deceased,  and  from  the  order  made 
on  the  Ist  day  of  December,  1908,  settling 
the  semiannual  account  of  the  said  execu- 
tor. Objections  having  been  made  by  the 
respondent  the  Daly  Bank  &  Trust  Com- 
pany to  the  report  and  account  of  the  execu- 
tor, the  matter  was  referred  to  a  referee, 
who  made  his  report  and  recommendations. 
These  were  disapproved  and  set  aside  by  the 
court,  it  revoked  the  letters  testamentary, 
appointed  Thomas  S.  Hogan  special  adminis- 
trator, and  ordered  all  property  remaining 
In  the  hands  of  the  executor  to  be  turned 
over  to  the  special  administrator.  The 
court,  in  Its  order  removing  the  executor, 
found  that  the  said  Dennis  C.  Courtney  was 
incompetent  to  act  as  executor.  The  ten  er- 
rors of  law  assigned  can  be  reduced  to 
three:  First,  that  the  court  erred  In  revok- 
ing the  letters  testamentary;  second,  that 
the  court  erred  in  settling  the  account  of 
Dennis  C.  Courtney,  In  that  It  refused  to 
allow  a  certain  Item  therein,  to  wit,  "Money 
received  since  last  report,  to  wit,  lease  mon- 
ey not  previously  reported,  $1,199.28;"  and, 
third,  that  the  court  erred  in  setting  aside 
the  roport  of  the  referee,  Forestell,  "and 
in  proceeding  to  take  testimony  upon  the 
same,  after  It  bad  been  submitted  to  the 
court  for  approval." 

T  2.  See  Exerutors  and  Administrators,  vol.  22, 
Cent  Dig.  H  218>,  21M. 


The  court,  in  Its  decree,  states  that  It 
found  the  said  Dennis  C.  Courtney  to  be  In- 
competent to  act  as  executor,  and,  further, 
that  be  had  mismanaged  the  affairs  of  the 
estate.  To  cite,  even  from  the  testimony 
given  by  the  appellant  himself  before  the 
court,  all  the  evidence  going  to  show  con- 
clusively that  be  Is  a  man  Incompetent  to 
attend  to  bis  own  business  or  the  business 
of  other  people,  would  be  to  consume  more 
time  and  space  than  we  need  to  use.  His 
own  statements  prove  that  be  did  not  know 
anything  whatever  definite  about  his  own 
personal  business  relations  with  his  brother 
— he  claiming  to  have  advanced  blm  large 
sums  of  money  from  time  to  time,  irhich 
had  not  been  accounted  for — or  or  the  busi- 
ness of  bis  brother  with  other  persons,  or 
of  the  amount  of  money  due  the  estate.  It 
also  appeared  that  be  had  not  made  any 
sufficient  effort  to  collect  debts  said  to  be 
due  the  estate,  or  to  find  out  whether  in 
fact  they  were  valid  claims  of  the  deceased 
against  the  alleged  debtors.  Appellant  con- 
tends that  the  court  erred  in  holding  that 
appellant  was  Incompetent  to  act  as  execu- 
tor, and  that  the  evidence  was  insufficient 
to  sustain  a  finding  of  incompetency.  In  this: 
that,  in  order  to  sustain  such  a  finding.  It 
was  necessary  that  evidence  should  have 
been  adduced  showing  or  tending  to  show 
that  the  executor  was  under  the  age  of  ma- 
jority, or  convicted  of  an  infamous  crime, 
or  adjudged  by  the  court  or  Judge  incompe- 
t«it  to  execute  the  dntiea  of  the  trust  by 
reason  of  his  drunkenness.  Improvidence,  or 
want  of  understanding  or  integrity  (section 
2434,  Code  Olv.  Proc);  and,  further,  that 
there  was  not  any  evidence  whatever  show- 
ing or  tending  to  show  any  such  facts  ad- 
duced at  the  hearing  or  before  the  court. 
While  it  does  not  appear  that  the  executor 
was  guilty  of  willful  wrong,  a  very  casual 
perusal  of  the  evidence  produced  at  the  hear- 
ing will  show  that  there  was,  and  has  been 
all  along,  a  very  grave  and  palpable  want 
of  understanding  on  his  part,  and  that  be 
is  for  that  reason  Incompetent,  because  be 
is  incapable.  Reference  to  any  standard  dic- 
tionary as  to  the  meaning  of  the  word  "Im- 
providence," as  used  In  the  section  cited, 
with  a  slight  consideration  of  the  evidence 
adduced,  will  show  that  improvidence  is 
characteristic  of  the  executor.  On  the  wit- 
ness stand  he  testified  that  he  never  read 
the  affidavits  attached  to  his  reports,  and 
from  bis  testimony  it  Is  evident  that  he  did 
not  know  what  they  contained.  The  court 
would  have  been  very  derelict  in  Its  duty, 
especially  considering  the  large  number  of 
claims  against  the  estate  as  shown  by  the 
record,  if  it  had  allowed  the  appellant  to  re- 
main in  his  re.si)onsible  position. 

So  far  as  the  disallowance  of  the  |1,199.28 
is  concerned,  the  court  was  correct  in  Its 
ruling  disapproving  the  Item.  It  is  shown 
by  the  evidence  that  the  decedent  in  his  life- 
time received  a  "political  lease"  of  a  part 
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of  the  Colusa-Porrot  mine,  and  tbat  dece- 
dent desired  the  fact  to  remain  secret. 
Tbere  was  not  any  record  of  this  lease.  It 
never  was  evidenced  by  writing.  It  seems 
that  while  the  decedent  was  a  state  senator 
in  the  Seventh  Legislative  Assembly  he  was 
told  he  could  have  this  lease.  The  execu- 
tor claims  to  have  been  told  by  the  decedent 
t^sat  he  (Dennis)  should  have  one-half  of  the 
interest  of  the  decedent  in  the  lease;  Thom- 
as F.  Courtney  apparently  having  permitted 
one  or  two  others  to  have  a  third  interest 
therein.  In  the  inventory  there  is  not  any 
mention  made  of  this  asset,  or  of  any  of 
the  money  received  therefrom.  It  seems 
that  $7,342.90  was  paid  by  the  smelter  peo- 
ple to  the  lessees  for  ores.  The  executor 
did  not  make  any  effort  whatever  to  find  out 
whether  this  amount  was  correct  or  not, 
and  very  apparently  he  does  not  know  any- 
thing about  it.  There  was  paid  to  him  as 
money  actually  received  by  the  executor  on 
account  of  the  lease,  which  is  variously  stat- 
ed by  him  one  time  to  have  been  ^,034, 
and  at  another  $2,074.  This  money  he  kept 
in  his  house  foe  about  a  year,  and  then  gave 
it  to  his  wife,  and  allowed  her  to  deposit 
it  In  bank  in  her  own  name,  and  then  under- 
took to  account  for  $1,199.28  of  it  as  being 
one-half  of  the  two-thirds  of  the  lease  money 
which  he  had  received,  having  theretofore 
stated  to  the  court  that  his  reports  and  in- 
ventory were  correct,  they  omitting  any  ref- 
erence to  the  lease  or  any  proceeds  there- 
from. Tbere  was  a  settlement  with  one  Kil- 
gallon,  80  it  appears  from  the  evidence, 
wherein  he  was  paid  one-third  of  the  sum 
of  $7,342.90,  the  proceeds  of  the  mine  less 
certain  expense  money.  The  settlement  is 
unique  in  that  it  only  charges  one-third  of 
the  expense  for  labor,  etc.,  against  the  gross 
receipts  of  $7,342.90,  and  then  divides  the 
remainder  by  three,  In  order  to  arrive  at 
the  interest  of  Kllgallon,  he  claiming  a  one- 
third  interest  in  the  lease;  thus  making  Mr. 
Kllgallon  a  present  of  a  large  sum  of  money, 
in  that  all  the  expenses  were  not  charged 
up  against  the  latter  before  division  was 
had.  The  court  was  correct  In  disallowing 
the  item,  as  we  have  said  above,  and  the 
matter  of  this  lease  should  be  thoroughly  in- 
vestigated by  the  court  and  its  officer,  the 
administrator,  to  the  end  that  a  correct 
statement  of  the  facts  may  be  made. 

The  court  did  not  err  in  setting  aside  the 
report  of  the  referee,  which  recommended 
that  the  report  and  account  of  the  executor 
be  approved  except  as  to  the  item  of  $1,- 
199.28,  and  that  the  executor  be  not  removed; 
suggesting  to  the  court  further  that  the  ex- 
ecutor be  charged  in  the  account  with  the 
sum  of  $1,303.60,  instead  of  $1,199.28,  as 
received  on  account  of  said  lease.  The  re- 
port and  findings  of  a  referee  may  be  adopt- 
ed, modified,  or  disapproved  altogether,  as 
the  court  may  see  fit,  where  the  reference 
was  only  for  the  purpose,  aa  in  this  case, 
of  examining  the  account  of  the  executor 


and  the  objections  thereto  and  making  "re- 
port thereon."  The  court,  not  being  satis- 
fied from  the  evidence  adduced  before  the 
referee  that  the  findings  and  recommenda- 
tions of  the  referee  were  correct  and  proper, 
took  further  testimony,  and  made  its  own 
findings  and  conclusions,  and  the  two  orders 
from  which  the  appeals  have  been  taken. 
As  we  liave  said  heretofore,  the  action  of 
the  court  in  making  the  orders  was  correct, 
and,  considering  what  we  have  already  said 
as  to  the  incompetency  and  improvidence 
of  the  executor,  the  court,  not  being  satis- 
fled  with  the  findings  and  recommendations 
of  the  referee,  did  not  err  In  setting  aside 
the  findings  of  the  referee  in  the  premises. 
The  report  of  the  referee  was  merely  ad- 
visory to  the  coiu^.  Murphy  v.  Patterson, 
24  Mont  576,  63  Pac.  375,  and  cases  cited. 

The  point  is  made  in  the  brief  of  counsel 
for  the  appellant  that  the  executor  seems  to 
have  been  deprived  of  any  compensation  for 
services  that  may  have  been  rendered  by 
him  as  executor.  There  is  not  anything  said 
upon  this  subject  in  either  one  of  the  two 
orders  of  the  court  appealed  from.  It  is,  of 
course,  to  be  presumed  that  upon  a  final  set- 
tlement of  the  estate  the  proper  compensa- 
tion will  be  allowed  to  all  the  executors  and 
administrators  who  have  taken  or  may  take 
part  in  the  administration  of  the  estate,  and, 
if  anything  is  due  to  Mr.  Courtney  at  that 
time,  the  court  will  make  the  proper  award 
to  him.  The  orders  appealed  from  are  af- 
firmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


STATE  ex  rel.  HEMPSTEAD  et  al.  v.  DIS- 
TRICT COURT  OF  THIRD  JUDICIAL 
DIST.,  FOR  DEER  LODGE  COUNTY,  et  al. 

(Supreme  Court  of  Montana.     Jan.  31,  1905.) 

warr  of  supebvisobt  coNTBOt.—DBCBEE— cos- 
tempt— pleading — DEMURREB. 

1.  Where  a  petition  for  an  order  to  show 
cause  why  S.  should  not  be  held  for  contempt 
of  court  in  violating  a  decree  was  demurred  Co, 
whether  the  decree  was  sustained  by  the  plead- 
ings and  the  evidence  could  not  be  considcrod 
on  the  demurrer,  the  court  having  had  jurisdic- 
tion of  the  parties  and  the  subject-matter. 

Application  by  the  state,  on  the  relation  of 
John  Hempstead  and  others,  against  the  dis- 
trict court  of  the  Third  Judicial  District  and 
Hon.  Welling  Napton,  judge  thereof,  for 
writ  of  supervisory  control.    Granted. 

Ed.  Scharinkow,  for  applicants.  Napton  & 
Napton,  for  respondents. 

CLEMENTS,  Special  Judge.  Application 
for  writ  of  supervisory  control.  On  March 
17,  1003,  John  Hempstead,  on  behalf  of  him- 
self and  others,  filed  his  motion  in  the  dis- 
trict court  of  Deer  Lodge  county,  praying 
that  Oregor  Schwend  be  cited  to  appear  and 
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show  canse  why  he  Bbonld  not  be  held  for 
contempt  of  court,  and  in  support  of  such 
motion  flled  his  affldavit  and  that  of  one  Alex 
Le<!,  charing  Gregor  Schwend  with  violat- 
ing the  terras  of  a  decree  of  that  court  there- 
tofore made  and  entered,  defining  the  rights 
to  and  distributing  the  waters  of  Race  Track 
crnek,  situated  in  Deer  Lodge  county,  setting 
forth,  in  substance,  that  Gregor  Schwend,  be- 
ing one  of  the  parties  to  the  action  in  which 
such  decree  was  entered,  had,  in  violation  of 
the  terms  of  such  decree,  and  in  disregard  of 
the  directions  given  him  by  the  commission- 
er appointed  by  onler  of  the  district  court 
to  distribute  the  waters  of  Race  Track  creek 
to  the  various  parties  entitled  thereto,  divert- 
ed the  waters  of  such  creek  to  Ills  own  use 
in  excess  of  that  to  which  he  was  entitled. 
•On  March  19,  1JI0.3,  in  response  to  the  order 
to  show  cause,  Gregor  Schwend  demurred  to 
the  affldavits  and  petition  npon  the  ground 
that  they  did  not  state  facts  sufficient  to  con- 
stitute contempt.  Thereafter,  on  September 
14,  1003,  the  district  court  sustained  the  de- 
murrer, and  refused  to  hear  the  petition  of 
relators.  On  December  9,  1903.  relators  flled 
their  petition  in  this  court,  praying  this  court 
to  issue  it.s  order  of  supervisory  control  di- 
rected to  the  district  court,  and  requiring  it 
to  set  aside  and  vacate  the  order  sustaining 
the  demurrer  to  the  petition  of  relators,  and 
directing  the  district  court  to  at  once  fix  a 
time  for  the  bearing  of  such  petition,  on  the 
ground  that  the  order  of  the  district  court 
sustainins  the  demurrer  and  refusing  to  hear 
the  petition  of  relators  was  an  abuse  of  Ju- 
risdiction, and  in  violation  of  the  plain  legal 
rights  of  the  relators.  The  .affidavit  of  John 
Hempstead  sets  forth  the  decree  distributing 
the  waters  of  Race  Track  creek  and  the 
amounts  allotted  to  each  of  the  parties  en- 
titled thereto  in  the  order  of  their  respec- 
tive priorities,  showing  the  right  of  Gregor 
Soliwend  to  be  the  twenty-second  in  tlxe  or- 
der of  priority;  also  the  appointment  and 
qnaliflcation  of  Alex  Lee  as  commissioner; 
and  that  on  the  2.^th  day  of  August,  1902, 
there  was  not  sufficient  water  in  Race  Track 
creek,  at  the  point  where  the  ditch  of  Gregor 
Schwend  is  taken  from  the  creek,  to  supply 
tlu>  parties  owning  rights  prior  to  that  of 
«chwend;  that  on  August  27,  1903,  Schwend 
raised  the  headgate  of  his  ditch,  and  diverted 
ISO  Inches  of  water  to  liis  own  use  upon  his 
land,  after  having  been  notiflod  hy  the  com- 
missioner that  the  parties  owning  prior 
rights  desired  the  use  of  the  water;  that  he 
continued  so  to  use  the  water  during  the 
month  of  September  following,  in  disregard 
of  the  order  set  forth  In  the  de<;ree  and  the 
direction  given  him  by  the  commissioner. 
The  affidavit  of  Alex  Lee  sets  forth  substan- 
tially the  same  state  of  facts  as  that  shown 
by  the  affidavit  of  Hempstead. 

Resiwndents  move  that  the  writ  be  refus- 
ed by  this  court,  and  contend  that  in  the 
original  proceedings  the  district  court  did 
not  have  Jurisdiction  to  decree  the  relative 


rights  of  the  parties  to  tbe  action  as  between 
each  other,  because  at  the  trial  the  parties 
stipulated  that  each  should  be  deemed  to 
have  denied  the  allegations  of  every  other 
party  to  the  action.  A  demurrer  admits  that 
all  material  matters  properly  alleged  are 
true,  and,  as  the  court  In  this  case  had  Juris- 
diction of  the  parties  and  the  subject-mat- 
ter, and  the  violation  of  the  provisions  of  this 
decree  is  the  basis  of  the  charge  of  contempt, 
the  question  of  whether  the  decree  Is  sus- 
tained by  the  pleadings  and  the  evidence  can- 
not be  inquired  into  on  demurrer. 

Rexpondents  urge  that  the  act  of  the  Legis- 
lature providing  for  the  appointment  of  wa- 
ter commissioners  is  not  constitutional  In  so 
far  as  it  Interferes  with  the  rights  of  such  of 
the  parties  to  this  suit  as  were  tenants  in 
common  when  the  decree  was  entered.  No 
authorit.v  is  cited  which  supports  this  conten- 
tion, and  no  reason  is  apparent  why  the  act 
contravenes  any  provisions  of  the  state  Con- 
stitution. The  affldavits  aver  facts  sufficient 
to  sustain  an  order  holding  for  contempt,  and 
it  is  ordered  that  the  writ  Issue  as  prayed 
for. 

Writ  issued. 

HALLOWAY,  .T.,  concurs.  BRANTLT.  C. 
X,  being  disqualified,  takes  no  part  in  the 
foregoing  decision.  MIIvBIJRX,  J.,  not  hav- 
ing heard  the  argument,  takes  no  part  in  the 
foregoing  opinion. 


SPENCER  v.  SPENCER  et  al. 
(Supreme  Court  of  Montana.     .Tan.  25,  1905.) 

WIT-r,S— PROBATE— CONTEST  BT  SINQLB  PERSON 
— NEW  TRIAL  —  INSTBI-'CTIONS  —  JUDGMENT 
BOLL— SPECIAL  FINDINGS  —  ATTACK  BT  DIS- 
SENTING JURORS  —  SUBMISSION  OF  ISSUES- 
OPINIONS— BEST   EVIDENCE. 

1. 1'nder  Code  Civ.  Proc.  i  2366,  providing 
that  if  no  person,  within  a  year  after  protiate 
of  a  will,  contpst  it.  the  probate  la  conclusive, 
saving  to  infants  a  like  period  of  a  year  after 
removal  of  disability,  and  section  2844,  declar- 
ing the  order  of  distribution  conclusive  as  to  the 
rights  of  heirs  and  legatees,  subject  only  to  be 
reversed,  set  aside,  or  modified  on  appeal,  a 
successful  contest  of  a  will  by  a  minor  on  com- 
ing of  age,  after  proiwte  and  distribution,  oper- 
ates only  in  favor  of  him.  and  not  in  favor  of 
tliosp  who  had  lost  their  right  of  contest. 

2.  Refusal  of  new  trial  for  newly  discovered 
evidence  is  not  error,  in  the  absence  of  an  affi- 
davit that  it  was  not  known  of  at  the  time  of 
the  trial. 

3.  That  the  giving  or  refusing  of  instructions 
may  be  reviewed,  they  must  lie  made  part  of 
the  judgment  roll. 

4.  Special  findings  acquiesced  In  by  the  re- 
quired two-tiiirds  of  a  jury  may  not  be  attacked 
by  affidavits  of  dissenting  jurors  that,  in  their 
opinion,  the  conclusion  of  tlie  majority  was 
readied  by  giving  a  wrong  construction  or  too 
tnueli  weight  to  a  part  of  the  evidence. 

;■).  The  submission  of  issues  unautliorized  by 
the  pleadings  is  harmless ;  the  findings  there- 
on, m  view  of  the  authorized  findings,  being 
in;  materia!. 

<i.  A  nonexpert,  who  had  detailed  the  circum- 
stances  wliich   he   obtaiued   at   and   before   the 

%  i.  See  New  Trial,  vol.  37,  Cent  Dig.  |  }!<>. 
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execution  of  a  will,  relatinir  to  the  condition  of 
testator,  may  give  his  opinion  as  to  hia  com- 
petency to  make  a  will. 

7.  Tlie  court  records  are  the  best  evidence  of 
who  dropped  proceedings  to  revoke  probate  of  a 
will  in  the  court. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Deer  Lodge  County;  Welling 
Xapton,  Judge. 

Will  contest  by  James  R.  Spencer  against 
John  C.  Spencer  and  another.  Judgment  for 
plaintiff.    Defendants  appeal.    Modified. 

Ed  Scharnikow  and  W.  B.  Carroll,  for  ap- 
pellants.   O.  J.  Sarille,  for  respondent. 

POORMAN,  C.  This  Is  an  appeal  from  a 
Judgment  and  decree  revoking  the  probate 
of  a  win,  and  from  an  order  overruling  a 
motion  for  a  now  trial. 

James  M.  Spencer  died  In  Deer  Lodge 
county,  Mont,  October  12,  1801,  leaving  sur- 
viving him  his  widow,  Fanny  Spencer,  his 
only  daughter,  Jane  Porter,  and  his  two  sons, 
John  C.  and  James  E.  Spencer.  Afterwards 
a  paper  bearing  date  September  22,  1801, 
and  purporting  to  be  the  last  will  and  testa- 
ment of  said  James  M.  Spencer,  was  offered 
for  prolwte;  and  on  December  5,  1801,  an 
order  of  court  was  made  admitting  the  same 
to  prolwte,  and  appointing  John  C.  Spencer 
executor  thereof.  At  the  time  of  the  death 
of  James  M.  Spencer  all  the  children  were 
over  the  age  of  21  years,  except  James  R. 
Spencer,  who  was  bom  November  8,  1878. 
Under  the  terms  of  this  alleged  will,  $5 
were  bequeathed  to  James  R.  Silencer,  ?5 
to  Jane  Porter,  and  all  the  rest,  residue,  and 
remainder  of  the  estate  was  bequeathed  to 
the  widow,  Fanny  Spencer,  and  the  elder 
son,  John  C.  Spencer,  to  be  equally  divided 
between  them.  The  estate  was  administer- 
ed in  accordance  with  the  terms  of  this  al- 
leged will,  and  the  executor  was  finally  dis- 
charged from  his  said  trust  In  1804.  The 
validity  of  the  will  was  not  questioned  by 
any  one  until  James  R.  Spencer,  having  at- 
tained his  majority,  and  within  one  year 
thereafter,  filed  his  petition  contestingthewill, 
and,  as  appears  from  the  amended  petition 
on  which  the  case  was  tried,  limiting  the 
contest  to  two  grotmds:  (1)  Lack  of  mental 
capacity;  and  (2)  fraud,  menace,  and  undue 
Influence  of  John  C.  Spencer.  The  answer 
put  In  issue  the  facts  stated  In  the  petition, 
and  alleged  the  due  execution  of  the  will. 
The  case  was  tried  to  a  Jury,  which  return- 
ed findings  to  the  effect  (a)  that  James  M. 
Spencer  on  the  22d  day  of  September,  1891, 
did  not  have  sufficient  mental  capacity  to 
make  a  testamentary  disposition  of  his  prop- 
erty; (b)  that  he  did  not  have  sufllelent 
physical  strength  to  execute  a  will;  (c)  that 
he  did  not  subscribe  his  name  at  the  end  of 
the  Instrument  offered  for  probate;  <A)  that 
he  did  not  acknowledge  to  the  subscribing 
witnesses  that  bis  signature  to  the  will  was 
made  by  himself  or  by  his  authority;  (e>  that 
he  did  not  declare  to  such  witnesses  that  the 
instrument  was  his  will;  (f)  that  said  wit- 
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nesses  did  not  sign  their  names  to  the  in- 
strument at  the  request  of  James  M.  Spen- 
cer; (g)  that  James  M.  Spencer  was  not  on 
that  dny  acting  under  duress,  menace,  fraud, 
or  undue  influence  of  John  C.  Spencer.  The 
court  adopted  these  findings  of  the  Jury,  and 
entered  a  decree  setting  aside  the  probate 
of  the  will,  revoking  the  letters  testamentary 
theretofore  issued  to  John  C.  Spencer,  and 
ordered  letters  of  administration  to  be  is- 
sued upon  said  estate  to  Fanny  Spencer. 

1.  The  appellant  contends  that  the  court 
erred  in  holding  the  former  proceedings  void 
in  toto,  and  maintains  that  the  probate  of 
the  will  and  tlie  final  order  of  distribution 
may  not,  in  any  event,  in  this  proceeding, 
be  set  aside,  except  In  so  far  as  the  rights 
of  the  contesting  heir  are  concerned.  The 
probate  of  wills  and  the  settlement  of  estates 
are  not  governed  by  the  general  law  relating 
to  actions,  proceedings,  and  Judgments,  but 
are,  in  the  main,  provided  for  by  statute; 
and,  in  so  far  as  the  statute  has  spoken,  its 
declarations  are  final.  The  doctrine  of  the 
indirlaibillty  of  Judgments,  discussed  and 
considered  in  Wells  v.  Wells  et  al.,  144  Mo. 
108,  45  S.  W.  1095,  does  not  apply.  Section 
23C0  of  the  Code  of  Civil  Procedure  pro- 
vides: "If  no  person,  within  one  year  after 
the  probate  of  a  will,  contest  the  same  or  the 
validity  titei-eof,  the  probate  of  the  will  is 
conclusive;  saving  to  infants  and  persons 
of  unsound  mind,  for  a  like  period  of  one 
year  after  the  respective  disabilities  are  re- 
moved." The  language  of  this  statute  is 
too  plain  to  require  either  Interpretation  or 
construction.  If  the  heir  yoluntarily  per- 
mitting the  time  allowed  by  law  to  contest 
a  will  to  elapse  without  making  any  objection 
can  profit  by  a  successful  contest  Instituted 
by  one  whose  time  has  not  elapsed,  he  ac- 
complishes by  indirection  that  which  the 
law  forbids  blm  to  do  directly,  and  reopens 
a  controversy  which  the  statute  says  is  con- 
cluded. As  was  said  in  Thompson  t.  Sam- 
sou,  C4  Cal.  330,  30  Pac.  980,  in  considering 
this  identical  question:  "The  result  of  sus- 
taining this  proposition  is,  of  course,  to  hold 
that  no  purchaser  at  an  executor's  sale,  and 
no  purchaser  from  any  heir,  legatee,  or  devi- 
see, made  even  after  final  distribution,  can 
ever  be  secure  in  his  purchase  until  the  ex- 
piration of  one  year  after  every  Infant  and 
person  of  unsound  mind  who  may  be  inter- 
ested In  the  estate  shall  have  been  relieved 
of  their  respective  disabilities."  Our  statute 
saves  to  persons  not  sui  Juris  one  year  after 
the  removal  of  their  disabilities  within 
which  to  contest  the  probate  of  a  will.  It 
also  provides  for  the  probate  of  a  document 
purporting  to  be  the  vrill  of  a  deceased  per- 
son, for  the  hearing  of  the  petition,  the  es- 
tablishment of  the  will  by  proper  proof,  and 
the  administration  and  final  distribution  to 
the  persons  entitled  thereto.  And  such  or- 
der and  final  distribution  "is  conclusive  as 
to  the  rights  of  heirs,  legatees,  or  devisees, 
subject  only  to  be  reversed,  set  aside  or 
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modified  on  appeal."  Sections  2844,  3196, 
Code  Civ.  Proc.  All  these  statutes  must  be 
construed  together.  Where  there  Is  a  prop- 
er subject-matter,  neither  the  order  admitting 
a  will  to  probate  nor  the  order  of  final  dis- 
tribution is  void,  and  neither  can  be  eon- 
tested  or  set  aside  except  In  the  manner  and 
within  the  time  fixed  by  statute;  nor  can 
one  against  whom  by  lapse  of  time  these 
proceedings  have  become  "conclusive"  avail 
himself  of  proceedings  Instituted  and  carried 
to  a  successful  conclusion  by  one  against 
whom  the  limitation  has  not  run.  Further- 
more, an  heir  who  has  acquiesced  in  the  set- 
tlement and  final  distribution  of  an  estate  in 
a  certain  manner  is  estopped  afterwards  to 
call  this  settlement  and  distribution  in  ques- 
tion, and  to  compel  the  return  of,  or  an  ac- 
counting for,  the  property  thus  parted  with 
by  tlie  executor  or  administrator  In  good 
faith,  and  with  the  acquiescence  and  sanc- 
tion of  the  heir;  and  this  principle  would 
apply  If  there  were  no  will  at  all.  On  the 
subject  of  estoppel,  see  Lilly  v.  Townsend, 
110  Mich.  253,  68  N.  W.  136.  Samson  v.  Sam- 
son, 64  Cal.  327,  30  Pac.  979,  is  based  on  a 
similar  state  of  facts  as  that  here  presented, 
and  Involves  the  construction  of  sections 
1333  and  1666  of  the  Cailfomla  Code  of  Civil 
Procedure,  which  are  substantially  the  same 
as  sections  2306  and  2844,  respectively,  of  the 
Montana  Code  of  Civil  Procedure.  The  court 
in  that  case  held  that  a  decree  annulling  a 
will  upon  an  application  made  by  a  minor 
heir  operates  upon  the  interests  of  the  appli- 
cant only.  It  does  not  act  in  favor  of  those 
heirs  who  have  lost  their  right  to  contest  the 
will  by  the  lapse  of  time.  The  decree  of  the 
district  court  in  the  Samson  Case  was  to  the 
effect  that  the  entire  proceedings  under  the 
will  were  void.  The  Supreme  Court  ordered 
the  case  returned  to  the  district  court  with 
instructions  to  modify  the  judgment  in  ac- 
cordance with  the  views  expressed  in  its 
opinion. 

2.  One  of  the  grounds  stated  in  the  motion 
for  a  new  trial  was  newly  discovered  evi- 
dence, and  affidavits  were  filed  in  support  of 
this  contention.  All  of  the  evidence  con- 
tained in  the  afildavits  relates  to  the  mental 
and  physical  condition  and  sobriety  of  the 
testator,  and  was  all  cumulative  evidence, 
except,  possibly,  the  affidavit  of  Dr.  Whit- 
ford,  which  related  to  the  effect  of  a  gun- 
shot wound  received  by  testator  several 
years  prior  to  his  death.  The  record,  how- 
3ver,  contains  no  affidavit  by  appellant  that 
be  did  not  know  of  this  so-called  newly  dis- 
covered evidence  at  the  time  of  the  trial,  and 
the  district  court  did  not  err  In  refusing  to 
grant  a  new  trial  on  this  ground.  Nicholson 
V.   Metcalf  (Mont.)   78   Pac.   483,   and   cases 

cited ;    Smith  v.  Shook,  30  Mout. ,  7o  Pac. 

r.13. 

3.  Objections  are  made  to  certain  instruc- 
tions given,  and  to  the  action  of  the  court 
in  refusing  to  give  other  Instructions  re- 
quested by,  appellant    None  of  the  Instruc- 


tions given  or  requested  appear  In  the  Judg- 
ment roll.  It  Is  the  settled  practice  in  this 
state  that  instructions  given  and  those  re- 
quested and  refused  are  a  part  of  the  Judg- 
ment roll,  and,  unless  they  come  up  as  such, 
they  will  not  be  considered.  Sess.  Laws 
1901.  p.  160.  See  cases  cited  In  Shropshire 
v.  Sldebottom,  30  Mont ,  76  Pac.  941. 

4.  It  appears  that  some  of  the  special  find- 
ings were  acquiesced  iu  by  only  nine  of  the 
Jurors.  Two  of  the  dissenting  Jurors  filed 
affidavits  to  the  effect  that  some  of  the  other 
Jurors  assented  to  the  findings  on  the  ground 
that  the  residence  address  of  one  of  the  sub- 
scribing witnesses  to  the  will  was  not  In  the 
same  handwriting  as  the  signature  of  such 
witness,  and  was  in  the  same  handwriting 
as  the  body  of  the  will.  The  will  had  been 
put  in  evidence,  and  was  taken  by  the  Jury 
to  its  room.  In  this  state,  two-thirds  of  a 
jury  in  a  civil  action  may  agree  upon  a  ver- 
dict Section  1084,  Code  Civ.  Proc.  This 
statute  is  based  upon  constitutional  author- 
ity. Section  23,  art  3,  Const  Mont  But  if 
a  verdict  so  rendered  by  the  specified  major- 
ity may  be  set  aside  by  reason  of  affidavits 
made  by  dissenting  Jnrors  to  the  effect  that, 
in  the  opinion  of  such  dissenting  Jurors,  the 
conclusion  of  the  majority  was  readied  by 
giving  a  wrong  construction  to  or  attaching 
luidue  weight  to  the  evidence,  or  some  part 
of  it,  then  this  statute  is  of  little  avail,  for, 
if  a  difference  of  opinion  as  to  the  weight  or 
construction  of  evidence  did  not  exist,  there 
could  never  be  a  divided  Jury.  It  has  long 
been  the  settled  rule  that.  In  the  absence  of 
a  statute,  and  in  order  to  secure  freedom  of 
thought,  thorough  discussion,  and  independ- 
ence of  action,  as  well  as  to  prevent  undue 
influence  and  fraud,  the  construction  or 
weight  given  to  evidence  submitted  Is  not  a 
subject  of  inquiry  upon  a  motion  for  a  new 
trial.  Subdivision  2  of  section  1171,  Code 
Civ.  Proc.,  does  not  change  this  rule.  Fred- 
ericks V.  Judah  (Cal.)  15  Pac.  305;  Saltzman 
V.  Telephone  Co.,  125  Cal.  501,  58  Pac.  109 ; 
Griffiths  V.  Montaudon  (Idaho)  39  Pac.  549. 

5.  There  is  a  very  substantial  conflict  in 
the  evidence,  and  the  contention  of  the  ap- 
pellant as  to  insufficiency  of  the  evidence  to 
sustain  the  findings  is  without  merit  Bab- 
cock  V.  Maxwell,  29  Mont  31,  74  Pac.  64. 
The  contention  that  the  court  submitted  to 
the  Jury  findings  respecting  issues  not  raised 
by  the  pleadings  is  made  by  objecting  to  in- 
structions which  are  not  before  the  court 
The  real  question  in  c-ontroversy  was  the 
testamentary  capacity  of  decedent  at  tlie 
date  of  the  instrument  purporting  to  be  bis 
last  will,  and,  when  the  Jury  found  that  be 
was  mentally  Incompetent  to  make  a  will, 
the  other  findings  are  immaterial,  so  far  as 
the  ultimate  rights  of  the  parties  in  this 
proceeding  are  concerned. 

0.  It  is  alleged  tliat  the  court  erred  in  ad- 
mitting certain  testimony.  The  witness  tes- 
tified, over  objection,  as  to  the  condition  of 
the  decedent  before  and  after  the  date  of  the 
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document  alleged  to  be  bis  will;  detailing 
cireumstances  relative  to  bis  -  mental  and 
pbysieal  condition  for  six  months  prior  to 
tbe  date  of  tbe  instrument.  The  witness 
further  gave  it  as  bis  conclusion  that  13te  de- 
cedent was  not  mentally  comi)etent  to  make 
a  will.  It  is  a  well-settled  rule  that  "one 
not  an  ex|)ert  may  give  an  opinion,  founded 
upon  observation,  that  a  certain  person  is 
sane  or  insane."  Tbe  witness  In  this  case 
detailed  the  circumstances  upon  which  he 
based  bla  conclusion,  and  all  bis  statement 
went  to  the  Jury.  There  was  no  error  in  ad- 
mitting this  testimony.  Lawson,  Opinion 
Evidence  (2d  Ed.)  p.  532.  Tbe  witness  Fan- 
ny Spencer,  mother  and  guardian  of  tbe 
plaintiff,  testified  on  cruss-examlnation  that, 
some  years  prior  to  the  institution  of  th(!se 
pi-oceedtngs,  similar  proceedings  bad  been 
Instituted  by  ber  as  guardian,  and  that  tbe 
same  bad  been  dropped.  The  witness  was 
then  asked  by  appellant  to  state  by  whom 
tbe  proceedings  had  been  dropped.  Objec- 
tion was  sustained  to  the  question  on  the 
ground  that  tbe  court  records  were  the  best 
evidence.  No  attempt  appears  to  have  been 
made  In  this  case  to  introduce  any  evidence 
or  raise  any  question  as  to  another  action 
pending  or  as  to  any  former  adjudication, 
and,  if  sucb  attempt  bad  been  made,  it  is 
quite  apparent  that  tbe  court  records  in  sucb 
other  proceeding  or  former  adjudication 
would  be  tbe  best  evidence.  It  is  apparent 
the  appellant  was  not  injured  by  this  ruling 
of  tbe  court. 

We  recommend  that  tbe  cause  be  remand- 
ed, with  directions  that  tbe  Judgment  be 
modified  In  accordance  with  the  views  here- 
in expressed,  and  that,  upon  the  entry  of  tbe 
Judgment  as  modified,  tbe  Judgment  and  or- 
der ai^>ealed  from  be  afBrmed. 

CLATBERG,  C.  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  cause  is  re- 
manded to  tbe  district  court,  with  directions 
to  modify  tbe  Judgment  entered  by  holding 
the  probate  of  tbe  will  set  aside  only  in  so 
far  as  tbe  interests  of  the  contestant  James 
R.  Spencer  are  concerned;  that  tbe  Interest 
of  said  contestant  under  tbe  law  of  succes- 
sion be  adjudged;  and,  as  so  modified,  tbe 
Judgment  and  order  are  affirmed.  It  is  fur- 
ther ordered  that  each  of  tbe  parties  to  this 
appeal  pay  bis  own  costs. 

BRAKTLY,  C.  J.,  being  disquallfled,  takes 
no  part  in  this  decision. 


RAYMOND  V.  CITY  OF  WICHITA. 
(Supreme  Ourt  of  Kansas.    Jan.  7,  1005.) 

HlOinV ATS— BIGHT  BT  fSER— DEDICATION— EVI- 
DENCE— liaCTEJiT. 

1.  A  Strip  of  land  114  feet  wide  adjacent  to, 
but  out.side  of.  an  incorporated  city,  was  used 
by  tbe  traveling  public  for  many  years  as  a 


'highway  without  objoction  from  the  owner  of 
the  soil,  .  It  wa.s  tlieiv  brought  into  the  city  lim- 
its, and  its  use  as  a  Mtreet  continued  to  the  same 
extent  an  before.  In  an  action  of  ejectment 
against  the  city  by  th*  owner  of  the  fee  to  re- 
cover tbe  land  so  tised,  held,  that  the  change  of 
the  hishway  from  a  country  road  to  a  city 
street  did  not  aCfect  the  riKhts  which  the  public 
gained  in  the  way  by  user,  nor  in  any  manner 
make  the  acquiescence  in  such  use  b^  the  claim- 
ant !pss  effective  as  an  estopiiel  against  him. 

2.  Where  a  common-law  dedicAtion  of  a  high- 
way is  asserted  against  an  owner  of  land  over 
which  the  highway  runs,  evidence  that  the  gov- 
erning authorities  of  a  city  laid  sidewalks  on 
each  side  of  the  road,  established  its  grade,  and 
otherwise  imi)roved  it,  without  objection  from 
the  owner,  although  at  the  time  it  was  beyond 
the  city  limits,  is  competent  to  be  received  as 
tending  to  show  an  assertion  by  the  public  of 
rights  of  user  over  the  traveled  way  adverse  to 
the  owner  of  the  soil. 

3.  A  street  was  laid  out  114  feet  in  width. 
When  it  reached  the  city  limits,  a  road  of  the 
same  width  was  used  by  the  traveling  public 
as  a  continuation  of  the  street  to  gain  access 
to  and  egress  from  a  bridge  over  a  river.  A 
road  was  established  by  the  county  commission- 
ers from  the  bridge  to  the  city  limits  CO  feet  in 
width,  the  length  of  the  traveled  way,  but  was 
never  worked  or  improved  by  the  county  au- 
thorities. I'ublic  travel  was  not  confined  to  the 
boundaries  of  tbe  county  road.  Held,  that  the 
rights  of  the  public  were  not  restricted  to  the 
CO-foot  strip  by  adverse  user  when  it  appearetl 
that  other  portions  of  the  strip  114  feet  wide, 
out  of  which  the  60-foot  road  was  established, 
were  for  a  long  period,  and  continuously,  used 
as  a  highway  to  the  same  extent  as  the  road 
laid  out  by  the  county. 

(Syllabus  by  the  Court.) 

Error  from  District  Sourt,  Sedgwick  Coun- 
ty;   P.  B.  Gliiett,  Judge  pro  tem. 

Action  by  Osle  A.  Raymond  against  tbe 
city  of  Wichita.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

This  was  an  action  of  ejectment,  brought 
by  Osie  A.  Raymond  to  recover  from  the 
city  of  Wichita  a  scrip  of  land  54  feet  wide 
by  431  feet  long,  being  the  north  54  feet 
of  what  is  now  known  as  "Douglas  Avenue," 
in  the  city  of  Wichita,  between  Wichita 
street  and  Waco  avenue.  In  1871  William 
Griffenstein  acquired  land  on  the  south  of 
what  is  now  the  north  line  of  Douglas 
avenue,  and  laid  out  Griffenstein's  First  Ad- 
dition of  Wichita,  which  extended  from  Law- 
rence avenue  on  the  east  to  Water  street 
on  tbe  west,  and  extended  on  tbe  north  to 
tbe  north  line  of  Douglas  avenue.  Douglas 
avenue  was  dedicated  to  the  public  In  this 
addition  to  a  width  of  114  feet  between  tbe 
streets  mentioned.  In  1872  Griffenstein  plat- 
ted Ills  second  addition,  in  effect  extending 
the  first  addition  300  feet  west.  In  this 
second  addition  he  dedicated  Douglas  av- 
enue on  tbe  plat  to  the  use  of  the  public 
114  feet  wide  and  extending  west  to  tbe 
middle  of  Wichita  street  In  Waterman's  Ad- 
dition to  the  city.  West  of  Wichita  street 
and  north  of  the  ti-act  of  land  marked  "Coun- 
ty Road''  on  the  map  is  tlie  tract  in  con- 
troversy. For  a  better  understanding  of 
tbe  controversy,  reference  Is  made  to  a  map 
of  the  ground  in  dispute,  on  a  scale  much 
reduced  from  the  one  used  on  tbe  trial: 


Digitized  by 


v^oogle 


324 


70  PACIFIC  REPORTER. 


f^an. 


fif^K 


f.^y9C0 


/}y£r. 


•srmtte  t'M*t^tv  tf<r4*#. 

^ 
« 
> 

*; 

p^^ 

-^ 

^ 

s 

t 

y^c/trsn. 

^iv/c/y/T/j   sr 


• 
5. 


f! 


So 


2o 


so 


«* 


\ 


I. 


5 


4- 


•; 


^ 

S 


^Z". 


Digitized  by 


Google 


Kftn.) 


BATMOND  T.  CITT  OF  WICHITA. 


826 


The  land  now  claimed  by  the  city  as  a 
part  of  DouglaB  avenue,  embracing  the  tract 
marked  "Connty  Road"  on  the  map  and 
the  strip  54  feet  wide  north  of  It  between 
Wichita  street  and  Waco  avenue,  about  600 
feet  long,  was  never  platted.  In  1886,  by 
I)etitlon  of  the  mayor  and  council  to  the 
Judge  of  the  diatrict  court,  land  south  of 
Douglas  avenue  extended  west  was  taken 
Into  the  city,  leaving  the  tract  114  feet  wide 
and  600  feet  long  (within  which  la  tbe  land 
in  dispute)  out  of  the  corporate  limits  at 
the  special  request  of  the  mayor  and  council. 
This  strip,  114  feet  by  600  feet,  was  never 
a  part  of  tbe  city  of  Wichita  until  1888, 
and  before  that  time  formed  a  part  of  Wichi- 
ta township.  At  the  west  end  of  this  strip 
114  feet  in  width  a  toll  bridge  was  erected 
across  the  Arkansas  river  in  1872,  crossing 
tbe  stream  in  a  southwesterly  direction. 
The  bridge  was  sold  to  Sedgwick  county  in 
1877.  Before  1872  there  was  a  ford  across 
the  Arkansas  river  a  short  distance  south 
of  where  the  bridge  was  afterwards  built, 
and  a  cattle  trail  running  from  the  ford 
eastwardly  south  of  Douglas  avenue.  After 
tbe  bridge  was  built,  which  was  about  27 
feet  wide,  travelers  from  the  west  and  south- 
west of  the  city  on  crossing  the  river  passed 
over  the  114-foot  strip  lying  west  of  the 
west  end  of  Douglas  avenue.  The  travel 
was  not  confined  to  any  particular  part  of 
the  strip,  although  it  Is  probable  that  the 
south  side  of  the  strip  was  more  in  use  be- 
cause of  the  bridge  being  at  the  southwest 
corner.  The  travel  over  the  strip  was  kept 
up  continuously  imtil  the  commencement  of 
ttiia  action.  The  board  of  county  commis- 
sioners never  caused  any  work  to  be  done 
on  the  strip,  nor  did  the  road  overseers  in 
Wichita  township  perform  any  labor  there- 
on. In  18S4  Oriffenstein  petitioned  the  city 
to  take  tbe  land  into  the  corporate  limits, 
designating  it  as  "OrifFenstein'a  Ninth  Ad- 
dition," tendering  a  plat  Griffenstein  was 
mayor  at  the  time.  Tbe  city  council  refused 
to  approve  tbe  plat.  In  January,  1885,  a  pe- 
tition in  due  form  was  presented  to  the  board 
of  county  commissioners,  signed  by  persons 
living  in  the  vicinity  of  the  land,  asking 
that  a  county  road  be  laid  off  on  the  south 
part  of  said  strip  frbm  tbe  west  end  of 
Douglas  avenue  to  tbe  northeast  comer  of 
tbe  bridge  across  the  Arkansas  river.  Grif- 
fensteln  and  wife  filed  written  consent  for 
the  appropriation  of  so  much  of  tbe  land  as 
the  board  of  county  commissioners  should 
deem  necessary  for  the  road.  In  pursuanc* 
of  the  petition  tbe  county  commissioners 
laid  off  and  opened  a  road  60  feet  wide  out 
of  said  strip,  on  the  south  side  thereof, 
from  the  west  end  of  Douglas  avenue  on  the 
east  to  the  bridge  on  tbe  west,  leaving  the 
land  In  dispute  lying  on  tbe  north  side  of 
tbe  road.  In  May,  1888,  the  city  of  Wlcbita, 
by  ordinance  approved  by  a  decree  of  the 
district  court  of  Sedgwick  county,  enlarged 
and  defined  Its  boundaries,  and  took  Into  Its 


corporate  limits  tbe  strip  of  land  over  which 
the  road  was  laid  out  by  the  county  com- 
missioners, and  also  the  strip  of  land  In 
dispute,  and  has  ever  since  exercised  author- 
ity over  all  of  it,  and  its  street  commission- 
ers have  improved  and  worked  it.  It  was 
brought  into  tbe  dty  Just  14  years  before 
this  action  was  begun.  In  July,  1886,  Grif- 
fensteln  and  wife  transferred  the  land  in 
controversy  to  Wm.  C.  Boeling.  a  resident 
of  Missouri,  who  was  never  afterwards  in 
tbe  city  of  Wichita.  In  1894  Boeling  trans- 
ferred it  to  plaintiff  below,  a  resident  of 
Oklahoma.  There  was  never  any  express 
dedication  of  tbe  property  in  dispute  by 
Oriffenstein  or  his  grrantee  by  deed,  writing, 
or  orally.  The  case  was  tried  by  Jury  In 
the  court  below.  There  was  testimony  in- 
troduced tending  to  show  that  Douglas  av- 
enue, where  the  land  In  dispute  is  situated, 
had  been  used  continuously  as  a  public  street 
and  traveled  to  its  present  witith  from  1872 
until  tbe  time  of  the  trial.  On  the  south 
side  of  Douglas  avenue,  between  Wlcbita 
street  and  Waco  avenue,  several  buildings 
were  erected  as  early  at  1873;  among  them 
a  packing  bouse  and  a  stoneyard.  Between 
Wichita  street  and  Waco  avenue  a  lumber 
yard  was  situated  in  1886,  fronting  on  tbe 
land  In  question.  Crosswalks  were  laid 
across  Douglas  avenue,  and  a  ditch  dug 
through  the  strip  in  dispute  along  its  north 
side  as  early  as  1874,  and  grading  done  by 
the  city  authorities.  In  1872,  by  resolution 
of  tbe  city  council,  a  wooden  sidewalk  12 
feet  wide  was  ordered  laid  on  each  side  of 
Douglas  avenue,  commencing  at  the  depot 
of  the  Wichita  &  Southwestern  Railroad 
Company  and  running  thence  west  to  the 
Arkansas  river.  In  1874  Oriffenstein  sold 
and  conveyed  tbe  land  owned  by  him  south 
of  Douglas  avenue  and  abutting  on  tbe  strip 
114  feet  wide  between  Wichita  street  and 
Waco  avenue,  tbe  north  54  feet  of  which  is 
the  laud  in  controversy.  In  1882  an  ordi- 
nance was  passed  by  tbe  city  council  of 
Wichita,  and  approved  by  the  mayor,  grant- 
ing the  right  of  way  to  a  water  company 
to  extend  its  mains  "on  Douglas  avenue  from 
bridge  near  Arkansas  river  to  cast  side  of 
depot."  This  gave  the  right  of  way  over 
the  114-foot  strip  now  known  as  a  part  of 
Douglas  avenue.  The  ordinance  was  signed 
by  Grlffensteln,  who  was  then  mayor. 
While  he  was  mayor.  In  1878,  Grlffensteln 
signed  an  ordinance  passed  by  the  city  couu- 
dl  establishing  the  grade  of  Douglas  avenue 
over  the  land  In  dispute.  In  1887,  while 
OrifTensteln  was  mayor,  an  ordinance  was 
passed  granting  a  street  railway  company 
the  right  to  construct  its  line  on  and  over, 
all  the  streets  and  alleys  of  the  city.  Later 
tracks  were  laid  and  cars  run  over  the  114- 
foot  strip  a  part  of  which  is  in  dispute. 
The  evidence  showed  that  tbe  land  in  con- 
troversy was  not  assessed  for  taxation  in 
the  city  of  Wichita  from  the  year  1885  to 
the  beginning  of  tbe  action.    A  verdict  was 
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rendered  In  favor  of  the  city,  and  Judgment 
entered  thereon.  Plaintiff  below  haa  proa- 
«cuted  error  to  this  court 

Dyer  &  Davis  and  Harris  ft  Harris,  for 
plaintiff  In  error.  Earl  Blake  and  W.  A. 
▲jrea,  for  defendant  in  eiror. 

WM.  E.  SMITH,  J.  (after  stating  the  facts). 
It  Is  unnecessary,  In  arriving  at  a  conclusion, 
to  cominent  on  eftch  of  the  15  assignments  of 
error  contained  In  the  brief  of  counsel  who 
contend  for  a  reversal  of  the  Judgment  ▲ 
general  discussion  of  the  rules  of  law  appUca- 
b\e  to  the  facts  will  he  sufficient 

The  chief  contention  of  plaintiff  below  in 
the  trial  court  was,  and  It  is  renewed  here, 
that  the  city  of  Wichita  gained  no  rights  to 
the  land  which  Is  the  subject  of  the  action 
prior  to  May,  1888,  when  it  was  brought  In- 
to Its  corporate  limits.  A  further  claim  of 
plaintiff  below  was  formulated  into  an  in- 
struction asked,  which  the  court  refused,  to 
the  effect  that,  if  the  county  commissioners 
in  1885  laid  out  a  highway  60  feet  wide  south 
of  the  land  in  controversy,  which  was  equal- 
ly as  well  adapted  for  road  purposes  as  the 
strip  adjoining  It  on  the  north,  and  there  was 
no  necessity  shown  for  the  public  to  travel 
oat  of  such  legally  established  highway,  then 
the  Jury  should  infer  that  travel  over  the  dis- 
puted strip  was  an  accident  merely,  and  did 
not  sl)ow  an  intentional  motive  to  claim  ad- 
versely. Counsel  for  plaintiff  in  error  admit- 
ted on  tlie  trial  that,  if  Griffenateln  made  ei- 
ther a  common-law  dedication  or  a  grant  of 
this  property  for  public  purposes  before  it 
came  Into  the  city  limits,  the  city  took  the 
same  rights  that  the  dedicator  gave.  Coun- 
sel said:  "We  further  admit  tliat  if  title  to 
a  specific  piece  of  ground  referred  to  bad 
been  acquired,  if  there  is  such  a  thing  as 
title  by  preRcriptlon  in  a  highway  before  it 
comes  into  the  city,  that  the  city  took  the 
same,  and  no  further,  rights  than  the  county 
bad  prior  to  that  time.  They  would  Just  step 
into  the  shoes  of  the  county."  This  conces- 
sion Is  in  accord  with  the  rule  found  in  El- 
liott on  Roads  and  Streets,  |  IIS.  No  ex- 
press grant  by  Grlffensteln  is  relied  on,  but 
a  common-law  dedication  only,  operating  by 
way  of  estoppel  in  pais;  nor  is  there  any 
claim  of  express  acceptance  of  the  strip  in 
question  for  the  uses  of  a  road  or  street  by 
the  public  authorities.  It  cannot  be  denied 
that  the  owner  of  suburban  property  might 
by  conduct  estop  himself  from  denying  that 
a  strip  of  land  through  his  farm  to  the  pres- 
ent width  of  Douglas  avenue  had  been  ac- 
quired as  a  road  by  continuous  and  unlnter^ 
rupted  public  use  to  his  knowledge  after 
many  years  of  travel  over  it  Grlffensteln  in 
1871  or  1872  platted  his  first  addition  to  the 
east  of  the  land  involved  In  this  action.  It 
extended  to  the  north  line  of  Douglas  ave- 
nue. He  dedicated  a  strip  114  feet  wide 
aa  a  street  (Douglas  avenue)  from  Lawrence 
aivenue  on  th«  east  to  Water  street  on  tlM 


west  Again,  in  1872,  he  platted  lila  second 
addition,  extending  Douglas  avenue  300  feet 
west  of  Water  street  to  the  wldtb  of  U4 
feet.  He  thus  made  Douglas  aveane  (114 
feet  in  width)  abut  at  the  west  end  on  the 
tract  in  question,  wliich  is  but  54  feet  wide. 
All  the  time  from  1872  until  1802  tbe  publie 
used  the  land  as  a  road  or  street  (an  exten- 
sion of  Douglas  avenue)  to  the  width  of  114 
feet,  with  Griffenstein'a  knowledge  until 
1886,  and  without  interference  by  subsequent 
proprietors  since  then.  Much  stress  is  placed 
on  the  fact  that  the  county  in  1885  laid  oat 
a  public  road  60  feet  wide  south  of  the  land 
in  controversy,  and  within  the  strip  114  feet 
wide.  It  Is  contended  that  the  rights  of  tbe 
public  were  fixed  and  concluded  by  tbis,  and 
that  any  adverse  user  of  the  land  adjacent 
to  this  county  road  on  tbe  north  could  not 
affect  the  rights  of  Oriffenstein  or  subse- 
quent owners.  There  was  testimony  tending 
to  show  that  the  establishment  of  this  road 
did  not  confine  public  travel  to  the  land  wltli- 
in  Its  boundaries;  that  pedestrians,  teams, 
and  vehicles  going  to  and  coming  from  the 
Arkansas  river  bridge  traveled  as  much  on 
one  side  of  the  114-foot  strip  as  on  the  other, 
to  the  knowledge  of  Oriffenstein.  He  seems 
to  have  made  no  objection  or  protest  against 
such  use  of  his  property,  and  asserted  no 
claim  of  ownersliip  adverse  to  the  public,  ex- 
cept in  one  instance,  when,  in  1884,  b»  ten- 
dered a  plat  of  tlie  strip  In  controversy,  and 
petitioned  the  city  council  to  take  it  into  the 
corporate  limits  as  Griffenstein's  Ninth  Addi- 
tion, which  the  governing  body  of  tbe  dty 
refused  to  do.  After  this  denial  of  his  peti^ 
tlon,  he  asserted  no  dominion  over  tbe  strip 
of  land.  It  was  shown  not  to  have  been  as- 
sessed for  taxes  since  1886.  In  1874  Griffon- 
stein  conveyed  property  owned  by  bim  abut- 
ting on  the  strip  114  feet  wide,  the  nortli 
part  of  which  is  in  controversy.  His  other 
acta,  set  forth  in  the  statement,  while  may- 
or, in  recognition  of  the  public  character  of 
the  west  end  of  Douglas  avenue  to  tbe  foil 
width  now  claimed  by  the  dty,  were  compe- 
tent evidence  showing  that  adverse  user  of 
It  was  known  to  and  acquiesced  in  by  bim. 
Ritchie  V.  Olty  of  South  Topeka,  88  Kan. 
368,  16  Pac.  832. 

It  was  a  question  of  fact  whether  tbe  at- 
titude of  Oriffenstein  respecting  tills  land  was 
such  as  to  induce  a  I)elief  that  he  intraded 
to  dedicate  it  to  highway  purposes.  IS  Cyc. 
486.  This  question  was  submitted  to  tho 
Jury,  with  all  the  circumstances,  showing  bis 
acquiescence  while  the  public  occupied  and 
used  bis  property  at  first  for  a  road  and  aft- 
erwards for  a  street  '^t  is  essential  that 
the  donor  should  Intend  to  set  tbe  land  apart 
for  tbe  benefit  of  the  public,  for  it  is  held 
without  omtrariety  of  opinion  that  there  can 
be  no  dedication  unless  tbere  is  present  the 
Intent  to  api^vpriate  tbe  land  to  the  pnbUe 
use.  If  tbe  intent  to  dedicate  is  absent 
then  there  is  no  valid  dedication.  The  la- 
tent which  tbe  law  mean%  however,  Is  aot 
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a  secret  one,  but  is  tbat  wb!ch  is  expressed 
tn  the  visible  conduct  and  open  acts  of  tbe 
owner.  Tbe  public,  as  well  as  individuals, 
have  a  rigbt  to  rely  on  the  conduct  of  the 
owner  as  indicative  of  his  intent  If  the 
acts  are  such  as  would  fairly  and  reason- 
ably lead  an  ordinarily  prudent  man  to  in- 
fer an  intent  to  dedicate,  and  they  are  so 
received  and  acted  upon  by  tbe  public,  tbe 
owner  cannot,  after  acceptance  by  the  public, 
recall  tbe  appropriation.  Regard  is  to  be 
had  to  the  character  and  effect  of  the  open 
and  known  acts,  and  not  to  any  latent  or  hid- 
den purpose.  If  the  open  and  known  acts 
are  of  such  a  character  as  to  induce  the  be- 
lief tbat  the  owner  intended  to  dedicate  tbe 
way  to  public  use,  and  the  public  and  indi- 
viduals act  upon  such  conduct,  proceed  as  if 
tbere  tiad  been  in  fact  a  dedication,  and  ac- 
quire rights  which  would  be  lost  if  the  own- 
er were  allowed  to  reclaim  the  land,  then 
tbe  law  will  not  permit  him  to  assert  that 
tliere  was  no  Intent  to  dedicate,  no  matter 
what  may  have  been  bis  secret  intent."  Elli- 
ott on  Roads  and  Streets,  {  124.  In  section 
126  of  the  work  last  cited  the  author  com- 
ments on  tbe  rule  of  law  that  dedication  may 
exist  although  the  owner  may  have  a  secret 
intent  not  to  dedicate,  on  tbe  principle  that 
a  man  is  presumed  to  intend  tbe  usual  and 
natural  consequences  of  bis  acts.  In  this 
case  the  Jury,  deducing  intent  from  acts, 
might  have  justly  decided  tbat  a  certain  de- 
sign and  motive  existed  from  outward  evi- 
dence, when  in  fact  the  secret  and  undisclos- 
ed purpose  of  Grlftenstein  was  directly  con- 
trary. The  acts  of  the  mayor  and  council  in 
reaching  beyond  the  limits  of  tbe  municipal- 
ity and  improving  tbe  extension  of  Douglas 
avenue  before  it  was  brougbt  into  the  city 
were  competent  evidence  tending  to  show 
that,  as  against  Griffenstein,  the  public  as- 
serted rights  in  and  over  tbe  strip.  The  pub- 
lic use  after  the  strip  became  a  part  of  tbe 
city  did  not  differ  from  the  public  use  from 
1872  until  it  was  Included  within  tbe  city 
limits.  The  mere  fact  that,  after  it  had  been 
used  as  a  country  road  for  many  years,  its 
character  was  changed  to  a  city  street,  did 
not  affect  the  rights  which  the  public  gained 
in  tbe  land  for  a  thoroughfare,  nor  In  any 
manner  make  tbe  acquiescence  of  Griffen- 
stein in  such  use  less  effective  as  an  estoppel 
against  bim.  In  Cemetery  Association  v. 
Meninger,  14  Kan.  312,  316,  Brewer,  J.,  speak- 
ing for  the  court,  said:  "No  formal  accep- 
tance by  any  particular  authorities  is  es- 
sential. The  mere  user  by  the  public  may  be 
of  such  a  character  as  to  constitute  an  ac- 
ceptance. Indeed,  such  user  by  the  public 
with  the  knowledge  of  the  owner  may  be 
sofflclent  evidence  of  both  tbe  dedication  and 
acceptance.  We  know  this  doctrine  is  denied 
by  some  courts,  but  It  seems  to  us  to  rest  up- 
on the  soundest  principles."  The  appropria- 
tion of  the  highway  by  persons  traveling  over 
it  was  evidence  of  a  dedication,  whether  the 
users  resided  in  or  out  of  the  city.    Proof  of 


the  use  of  the  way  by  Inhnbitnnta  of  Mis- 
souri, Arkansas,  or  Texas  would  have  been 
competent  in  support  of  a  common-law  dedi- 
cation by  the  owner  of  the  soil.  In  Elliott  on 
Roads  and  Streets,  under  the  bead  of  "Ac- 
ceptance by  Public  Use,"  In  section  154,  the 
author  says:  "Tbe  'town,  county,  or  parish,' 
using  Professor  Greenleafs  terms,  is  rep- 
resented by  the  town,  county,  or  parish  ofB- 
cers;  but  the  officers  are  not  the  corporation. 
The  municipal  corporation  consists  of  the 
inhabitants,  and  not  the  ofBcers.  The  ofHcers 
are,  in  truth,  nothing  more  than  tbe  agents 
of  the  corporation.  The  inhabitants  there- 
fore stand  to  the  officers  as  principals,  and 
if  the  principals  have,  by  their  conduct,  ac- 
cepted the  dedication,  it  is  of  no  great  im- 
portance that  the  agents  have  taken  no  ac- 
tion in  the  matter.  The  inhabitants  of  a 
locality  having  by  long  continued  use  treated 
the  way  as  a  public  one,  they  make  it  such 
witlwut  the  intervention  of  those  who  derive 
their  authority  from  them.  Creating  towns, 
cities,  and  other  public  corporations  is  'but 
tbe  investing  tbe  people  of  the  locality  with 
tbe  government  thereof,'  and  they  may  them- 
selves exercise  the  powers  of  government  of 
highways,  and  quite  as  effectually  by  con- 
tinued use  as  by  any  other  method."  The 
traveling  public  appropriated  tbe  highway. 
That  at  a  certain  period  of  time  after  tbe  use 
began  tbe  city  took  Jurisdiction  over  it  is  im- 
material. If  the  use  was  continued. 

We  have  examined  the  instructions  given 
and  refused,  and  given  otteutlon  to  the  al- 
leged erroneous  action  of  tbe  court  In  ad- 
mitting evidence,  and  find  nothing  requiring 
a  reversal  of  the  Judgment.  It  is  affirmed. 
All  the  Justices  concurring. 


LEFFINGWELL  v.  MILLER. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  1905.) 

MUNICIPAL  CORPORATIONS — CTTT  OFFICERS — TI- 
TLE TO  nOCUMENTS— PRIVATE  FAPKRS  —  AP- 
PEAL—DISPOSITION OF  CAUSE— DIRECTION  FOR 
DISMISSAL. 

1.  An  ordinance  requiring  the  city  engineer 
to  inspect  and  pass  upon  the  construction  of 
all  public  works,  and  to  do  the  surveying  and 
engineering  ordered  by  the  city,  and  requiring 
him  to  preserve  all  plans  and  documents  per- 
taining to  his  office,  and  to  deliver  them  to  bis 
successor,  does  not  require  him  to  turn  over  to 
big  successor  books  containing  field  notes  made 
by  him  in  surveying  lota  of  individual  owners 
upon  their  applicatioD,  under  their  employment, 
and  at  their  expense,  but  such  books  are  bis 
private  property. 

2.  Where  plaintiiTs  cause  was  fully  developed 
at  the  trial,  and  showed  that  he  would  not  be 
entitled  to  a  judgment  on  a  retrial,  a  reversal 
of  the  judgment  obtained  by  him  should  he  ac- 
companied with  directions  to  the  lower  court 
to  dismiss  the  proceedings. 

Appeal  from  District  Court,  Teller  County. 

Mandamus  proceedings  by  Elmer  E.  Miller 
against  William  H.  Lefflngwell.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 
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R.  G.  Withers,  for  appellant  Geo.  Q. 
Ricbmond,  for  appellee. 

MAXWELL,  J.  Proceedlnga  in  manda- 
mua,  Instituted  by  appellee  to  compel  appel- 
lant to  deliver  to  him  certain  maps,  books, 
and  papers  alleged  to  have  pertained  to  the 
office  of  city  engineer  of  the  city  of  Cripple 
Creek.  The  averments  of  the  petition  recited 
In  the  alternative  writ  were  that  plaintiff 
was  the  duly  elected,  qualified,  and  acting 
city  engineer  of  the  city  of  Cripple  Creek; 
that  defendant  was  his  predecessor  In  such 
office;  that  during  defendant's  Incumbency 
of  such  office  in  the  performance  of  his  offi- 
cial duties  he  accumulated  numerous  maps, 
books  containing  field  notes  of  surveys,  and 
other  books  and  evidences  of  surveys,  and 
received  from  his  predecessor  in  such  office 
similar  books,  documents,  etc.,  which  his 
predecessor  had  likewise  accumulated  while 
In  the  discharge  of  his  official  duties,  all  of 
which  maps,  plans,  field  notes  of  surveys  and 
documents  pertained  to  the  office  of  city  en- 
gineer; that  upon  demand  defendant  refused 
to  deliver  to  plaintiff,  as  his  successor  In 
said  office,  such  maps,  plans,  books  contain- 
ing field  notes,  and  other  evidences  of  sur- 
veys In  his  possession,  and  pertaining  to  the 
office  of  city  engineer,  claiming  that  they 
were  his  private  property;  that  the  ordi- 
nance of  the  city  of  Cripple  Creek  in  force 
at  the  time  of  the  filing  of  the  petition  and 
during  defendant's  incumbency  of  the  office 
relating  to  the  office  of  city  engineer  was  as 
follows:  "City  Engineer.  The  city  engineer 
shall  inspect  and  pass  upon  the  construction 
of  all  public  works  ordered  by  the  city,  shall 
make  out  plans,  speclflcations  and  estimates 
thereof;  he  shall  do  the  surveying  and  en- 
gineering ordered  by  the  city,  and  shall  per- 
form such  other  duties  not  Inconsistent  with 
bis  employment  as  the  city  council  may  re- 
quire. He  shall  preserve  all  plans,  maps, 
notes,  surveys,  books,  papers  and  documents 
pertaining  to  his  office,  which  shall  be  open 
to  Inspection  at  all  reasonable  hours,  and 
shall  be  delivered  to  his  successor  in  office." 
The  defendant  answered,  denying  the  materi- 
al averments  of  the  petition.  A  trial  to  the 
court  resulted  In  a  Judgment  In  favor  of 
plaintitr,  to  review  which  Is  this  appeal. 

The  evidence  established  that  the  books 
sought  to  be  recovered  In  this  proceeding, 
and  which  defendant  refused  to  turn  over  to 
plaintiff,  were  books  containing  field  notes 
made  by  defendant  in  surveying  lots  of  In- 
dividual ownei-s  upon  their  application,  under 
their  employment,  and  at  their  expense;  that 
the  city  did  not  order  him  to  do  this  work, 
or  pay  him  therefor;  and  that  the  city  en- 
gineer received  no  salary  from  the  city.  At 
the  close  of  plaintiff's  testimony  it  was  stip- 
ulated by  counsel  that  the  only  question  for 
the  court  to  decide  was  whether  or  not  the 
books  containing  the  field  notes  above  de- 
scribed pertained  to  the  office  of  city  engi- 
neer or  were  the  private  property  of  defend- 


ant. Defendant  introduced  no  testimony. 
The  court  found  that  such  bo<^s  pertained 
to  the  office  of  city  engineer,  and  rendered 
Judgment  accordingly. 

In  this  there  was  error.  The  ordinance 
above  quoted,  defining  the  duties  of  the  city 
engineer,  imposes  upon  such  official  the  duty 
of  inspecting  and  passing  updn  all  public 
works  ordered  by  the  city,  making  plans, 
speclflcations,  and  estimates  thereof,  and  do- 
ing such  surveying,  engineering,  and  other 
work  as  the  city  may  order  and  require. 
The  duty  of  preserving  and  delivering  to  his 
successor  In  office  all  plans,  maps,  notes,  sur- 
veys, books,  papers,  and  documents  pertain- 
ing to  bis  office  must  have  been  intended  to 
apply  only  to  such  plans,  mapa^  etc.,  of  "pub- 
lic works"  and  surveying  and  engineering 
ordered  by  the  city  for  which  the  city  would 
be  bound  to  compensate  him,  and  thereby 
acquire  ownei-ship  thereof.  By  the  ordi- 
nance no  duty  was  imposed  upon  the  city 
engineer  to  survey  lots  for  individual  own- 
ers. Such  work  might  have  been  performed, 
was  and  is  performed,  by  other  competent 
engineers,  and  when  performed  by  the  dlty 
engineer  Is  performed  by  him  In  his  individ- 
ual, and  not  official,  capacity.  Therefore  the 
field  notes  made  and  kept  by  him  in  such 
work  are  his  individual  property,  and  do  not 
pertain  to  the  office  of  city  engineer. 

As  plalntlfTs  case  was  fully  developed  at 
the  trial,  a  retrial  should  not  result  in  a  Judg- 
ment for  plaintiff;  wherefore  the  Judgment 
will  be  reversed,  and  the  case  remanded, 
with  Instructions  to  the  court  below  to  dis- 
miss the  proceedings. 

Reversed. 

20  ColcA.  423 
RELENDER  v.  RIGGS. 

(Court  of  Appeals  of  Colorado.     Jan.  9,  1903.) 

QUIETING  TITLE— PBOOF  OF  POSSESSION— WAIV- 
EK— COSTS— JU  DGMENT—FBAUD— EVI- 
DENCE—SUFnCIENCT. 

1.  A  judgment  may  be  attacked  for  fraud  by 
answer  and  cross-complaint. 

2.  In  an  action  to  quiet  title,  plaintiff  rested 
her  right  to  recover  on  a  sheriff's  deed  at  a  sale 
on  execution  of  tlie  real  estate  of  a  corporation, 
of  which  plaintiff  was  a  director,  to  pay  a  judg- 
ment In  favor  of  the  plaintiff  on  a  note  of  the 
corporation.  It  appeared  that  the  plaintiff  was 
not  present  at  tlie  meeting  of  the  oiScers  of  the 
con)oration  when  the  note  was  voted,  and  was 
not  at  that  time  a  director  thereof.  It  was  not 
shown  that  she  had  any  knowledge  previous  to 
the  meeting  of  the  proposed  action  with  refer- 
ence to  the  note.  It  also  appeared  that  the  cor- 
poration was  indebted  to  the  plaintiff  at  the 
time  of  the  delivery  of  the  note  to  the  amount 
thereof.  Held,  that  proof  of  irregularity  in 
the  action  of  the  officers  of  the  corporation,  or 
the  absence  of  authority  on  their  part  to  act 
in  the  premises,  was  insufficient  to  show  such 
fraud  as  would  warrant  the  cancellation  of  the 
sheriff's  deed  issued  to  the  plaintiff. 

3.  In  an  action  to  quiet  title,  defendant's 
seeking  by  cross-complaint  to  have  his  own  title 
quieted  to  a  portion  of  the  land  embraced  in 
the  complaint,  and  his  failure  to  raise  any  ques- 
tion in  the  trial  court  as  to  plaintiff's  failure 
to  prove  possession,  is  a  waiver  of  such  proof. 
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4.  Where  defendant  In  an  action  to  quiet  title 
claimed  to  be  tlie  owner  and  entitled  to  possea- 
eion  of  a  portion  of  the  land  embraced  in  the 
complaint,  he  was  not  entitled  to  avail  himself 
of  Mills"  Ann.  Code,  i  256,  providing  that,  if 
the  defendant  in  such  action  disclaim  any  inter- 
est or  estate  in  the  property,  the  plaintifE  shall 
not  recover  costs. 

Error  to  District  Court,  Teller  County. 

Action  by  Julia  S.  Riggs  against  August 
P.  Kelender.  Judgment  for  plalntlft,  and  de- 
fendant brings  error.    AtUrmed. 

Thomas  &  Tliomas,  for  plaintlfl  In  error. 
Stimson,  Harris  &  Benton,  for  defendant  in 
error. 

MAXWELU  3.  Action  by  defendant  In 
error  to  quiet  title  to  real  estate.  The  com- 
plaint averred  plaintllTs  ownership  and  pos- 
session of  the  property,  and  that  defendant 
claimed  and  asserted  an  interest  therein  ad- 
Terse  to  plaintiff.  The  answer  denied  plain- 
tiff's ownership  and  possession  of  a  portion 
of  the  property,  and  disclaimed  ns  to  the 
residue.  It  also  averred  that  defendant  was 
the  owner  and  in  possession  of  two  lots,  a 
portion  of  the  property  In  controveray,  which 
lots  were  awarded  defendant  by  the  decree 
rendered  by  the  court.  A  cross-complaint 
averred  that  plaintiff,  with  others,  incorpo- 
rated the  Rlggs  Town  Site,  Mining  &  Im- 
provement Company,  In  which  plaintiff  was 
a  large  stockholder;  that  the  company  ac- 
quired by  purchase  the  lands  In  controversy; 
that  the  company  became  Indebted  to  de- 
fendant and  bis  assignors  In  the  sum  of 
$800.05;  that  April  19,  1807,  Judgment  was 
rendered  by  the  county  court  of  El  Paso 
county  in  favor  of  the  defendant  and  against 
the  company  on  such  demand;  that  the  ex- 
ecution Issued  on  said  Judgment  was  levied 
upon  the  lands  described  in  the  answer,  and 
the  same  were  sold  at  sheriff's  sale,  purchas- 
ed by  defendant,  and  a  certificate  of  pur- 
chase Issued  to  defendant  July  19,  1897,  by 
the  sheriff  of  El  Paso  county;  that  no  re- 
demption from  said  sheriff's  sale  was  made; 
that  defendant  became  and  was  entitled  to 
a  sheriff's  deed  for  said  lands  April  19,  1808; 
that  November  4,  1896,  the  plaintiff,  then  be- 
ing one  of  the  directors  of  the  company,  for 
the  purpose  of  defrauding  the  creditors  of 
the  company,  conspired  with  the  vice  presi- 
dent and  secretary  of  the  company,  and.  in  ' 
pursuance  of  said  conspiracy,  such  vice  pres-  | 
Ident  and  secretary  executed  and  delivered 
to  plaintiff  a  demand  note  of  the  company  for 
the  sum  of  JIO.OOO;  that  the  execution  of 
said  note  was  not  authorized  by  the  directors 
or  stockholders  of  the  company,  but  was  exe-  \ 
cuted  and  delivered  by  the  vice  president  j 
and  secretary  without  right  or  authority,  and  ' 
was  and  Is  null  and  void  as  an  obligation  of 
said  company:  that  plaintiff  Instituted  a  suit 
on  said  note  In  the  district  court  of  Arapa- 
hoe county  November  Itl.  1896;  that  the 
secretary  of  the  company  acknowledged  serv- 
ice of  summons  November  13,  1896;  that  No- 
vember 20,  1806,  Judgment  was  rendered  In 
Colo.Rep.  78-83  P.— « 


Bald  cause  in  favor  of  plaintiff  and  against 
the  company  for  the  sum  of  $10,000  and 
costs;  that  the  execution  Issued  to  the  sher- 
iff of  El  Paso  county  was  levied  upon  the 
property  described  in  the  complaint,  and  the 
same  was  sold  to  plaintiff  at  sherUTs  sale 
February  2,  1897;  that  a  certificate  of  pur- 
chase was  issued  thereon  to  plaintiff,  of  that 
date,  and  November  2,  1897,  the  sheriff  exe- 
cuted and  delivered  to  plaintiff  a  sheriff's 
deed  for  the  lands  described  in  the  com- 
plaint; that  April  25,  1898,  defendant  re- 
quested the  sheriff  to  execute  and  deliver  to 
him  a  sheriff's  deed  for  the  land  purchased 
by  defendant  July  19,  1807,  which  the  sher- 
iff refused,  and  still  refuses,  to  do;  that  the 
sheriff  is  a  necessary  party  to  a  complete 
determination  of  the  controversy.  The  reply 
denied  the  material  averments  of  the  cross- 
complaint,  and  averred  that  no  redemption 
from  the  sheriff's  sale  on  plaintiff's  Judg- 
ment was  made.  Upon  the  trial,  which  was 
to  the  court  without  a  Jury,  plaintiff  intro- 
duced the  sheriff's  deed  conveying  to  her  the 
property  described  In  her  complaint,  and 
rested.  Defendant  introduced  the  sheriff's 
certificate  of  purchase  and  sale.  Issued  to 
him,  conveying  the  property  described  In  his 
answer;  a  bond  for  a  deed  from  the  Rlggs 
Company  to  himself  for  the  two  lots  which 
were  awarded  him  by  the  decree;  and  the 
secretary  of  the  company,  as  a  witness,  who 
produced  the  records  of  the  company,  which 
showed  that  an  attempt  to  hold  a  meeting  of 
the  directors  of  the  company  was  made  No- 
vember 3,  1896,  at  which  meeting  but  two  of 
the  five  directors  of  the  company  were  pres- 
ent, one  of  whom  was  the  vice  president, 
who  held  the  proxy  of  an  absent  director, 
and  attempted  to  act  In  virtue  thereof  at 
such  meeting;  that  at  this  meeting  an  elec- 
tion to  fill  a  vacancy  in  the  board  of  di- 
rectors was  held,  and  the  secretary  of  the 
company  elected  director;  that  It  was  voted 
by  the  directors  present  at  that  meeting  that 
the  note  of  the  company  for  $10,000  be  ten- 
dered Mrs.  Riggs  In  payment  of  the  amount 
promised  her  for  her  property;  the  said  note 
to  be  executed  by  the  company  by  its  vice 
president  and  secretary.  The  president  of 
the  company,  who  was  not  present  at  this 
meeting,  was  introduced  as  a  witness  on  be- 
half of  defendant,  and  testified  upon  cross- 
examination  that,  at  the  time  the  company 
was  organized,  Mrs.  Rlggs  conveyed  to  the 
company  the  property  described  In  her  com- 
plaint. In  consideration  of  the  Issuance  to  her 
by  the  company  of  Its  entire  capital  stock, 
and  that,  upon  her  surrendering  to  the  com- 
pany four-flfths  of  this  capltol  stock,  she 
was  to  receive  the  sum  of  $10,000,  and  that 
she  had  so  surrendered  four-fifths  of  the 
capital  stock.  It  Is  apparent  from  the  evi- 
dence In  the  record  that,  at  the  time  the  note 
was  given,  the  company  was  indebted  to  Mrs. 
Kipgs  In  the  sum  of  $10,000. 

It  Is  contended  by  plaintiff  In  error  (1)  that 
the  averments  of  the  cross-complaint  con- 
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sUtnted  a  direct,  and  not  a  collateral,  at- 
tack upon  the  judgment  which  Is  the  basis 
of  the  defendant  In  error's  title;  and  (2)  that 
under  our  practice  the  right  to  attaclc  a  judg- 
ment for  fraud  may  be  made  by  answer  and 
cross-complaint  The  latter  proposition  is 
undoubtedly  the  law  of  this  jurisdiction. 
Hallack  ▼.  Loft,  19  Colo.  74-82,  34  Pac.  568, 
and  cases  cited.  We  may  concede,  for  the 
purposes  of  this  opinion,  the  first  proposition 
above  stated. 

The  replication  put  In  Issue  the  material 
averments  of  the  cross-complaint.  The  court 
found  the  issue  thus  Joined  in  favor  of  de- 
fendant in  error,  and,  under  the  well-estab- 
lished rule  of  this  and  the  Supreme  Court, 
we  cannot  disturb  this  finding  if  there  is 
sufficient  evidence  In  the  record  to  sustain 
it,  or,  stated  conversely,  if  plaintiff  in  error 
failed  to  maintain  bis  attack  upon  the  judg- 
ment by  competent  evidence  of  fraud,  we 
cannot  disturb  the  finding.  The  testimony 
of  plalntitC  in  error's  witness  proved  that  at 
the  time  the  |!10,000  note  was  given  to  de- 
fendant In  error  the  company  was  indebted 
to  her  in  that  amount  of  money,  so  that  the 
contention  of  plaintiff  in  error  that  the  note 
was  without  consideration  Is  eliminated. 
There  is  no  direct  evidence  whatever  in  the 
record  to  sustain  the  averment  of  the  cross- 
complaint  as  to  a  conspiracy  between  the 
plaintiff  In  error  and  the  vice  president  and 
secretary  of  the  company  in  the  execution 
and  delivery  of  the  $10,000  note.  The  evi- 
dence shows  that  Mrs.  RIggs,  defendant  in 
error,  was  not  present  at  the  meeting  of  No- 
vember 3,  1896,  when  the  note  was  voted, 
and  was  not  at  that  time  a  director  of  the 
company;  nor  does  It  appear  from  anything 
In  the  evidence  that  she  had  any  knowledge 
previous  to  that  meeting  of  the  proposed  ac- 
tion of  the  board  of  directors  with  reference 
to  the  $10,000  note.  Proof  of  Irregularity  in 
the  action  of  the  officers  of  a  corporation,  or 
the  absence  of  authority  upon  their  part  to 
act  in  the  premises,  under  the  circumstances 
of  this  case.  Is  not  proof  of  such  fraud  as 
would  warrant  the  court  in  canceling  the 
sheriff's  deed  issued  to  the  plaintiff.  We 
therefore  conclude  that  plaintiff  in  error 
failed  to  maintain  the  issue  presented  by  his 
cross-complaint  and  the  reply  thereto,  and 
the  finding  of  the  trial  court  upon  this  Issue 
was  right. 

It  l8  said  that  the  judgment  should  be  re- 
versed for  the  reason  that  there  was  no 
proof  that  plalntln!  was  In  possession  of  the 
premises.  The  complaint  alleged  that  plain- 
tiff was  in  possession.  The  answer  denied 
that  plaintiff  was  in  possession  of  a  portion 
of  the  premises,  and  disclaimed  as  to  the 
residue.  The  cross-complaint  set  forth  the 
.  title  of  defendant  to  a  portion  of  the  prem- 
ises, what  was  supposed  to  be  plaintiff's 
title,  and  defendant's  objections  thereto; 
praying  that  defendant  be  adjudged  to  be  the 
owner  of  the  land  described  in  bis  answer, 
that  the  sheriff  be  ordered  to  execute  a  deed 


to  him  therefor,  and  that  the  sheriff's  deed 
to  plaintiff  be  canceled.  In  other  words,  the 
defendant  sought  by  his  cross-complaint  to 
have  his  title  perfected  and  quieted.  Under 
section  255,  Mills'  Ann.  Code,  allegation  and 
proof  of  possession  are  necessary.  Any  ob- 
jection to  the  form  of  action  adopted  by 
plaintiff,  or  failure  of  proof,  is  for  the  de- 
fendant to  make  in  apt  time,  and  he  may 
waive  it.  No  motion  for  nonsuit  was  Inter- 
posed at  the  close  of  plaintiff's  case,  and,  so 
far  as  the  record  shows,  the  objection  under 
consideration  Is  raised  for  the  first  time  in 
this  court.  In  Mitchell  v.  McFarland,  47 
Minn.  535^37,  50  N.  W.  610,  611.  the  court 
said:  "It  must  be  assumed  that  where  de- 
fendant denies  plaintiff's  title;  seta  forth  his 
own  title,  and  what  he  supposes  to  be  plain- 
tiff's claim  of  title,  and  his  objection  thereto 
— he  does  it  for  the  purpose  of  an  adjudica- 
tion upon  the  matter  set  forth.  That  is  a 
waiver  of  objection  to  the  form  of  action  in 
which  the  plaintiff  brings  the  controversy 
beTore  the  court."  In  Goodrum  v.  Ayers,  56 
Ark.  93-95.  19  S.  W.  97,  98  (an  action  to  quiet 
title),  the  evidence  as  to  who  was  In  posses- 
sion of  the  land  at  the  time  suit  was  brought 
was  confiictlng.  The  court  said:  "Conced- 
ing that  the  plaintiff  was  not  In  possession 
of  the  land,  and  for  that  reason  could  not 
maintain  a  suit  to  quiet  title.  It  cannot  avail 
the  appellant,  for  he  filed  a  cross-bill  seek- 
ing to  quiet  his  own  title,  and  it  gave  the 
court  jurisdiction  of  the  entire  controversy." 
See,  also,  Radcliffe  v.  Scruggs,  46  Arli.  96- 
102;  Hooper  v.  Henry,  31  Minn.  264.  17  N. 
W.  476;  Monson  v.  Kill,  144  111.  24S-25a, 
33  N.  E.  43;  Snowden  v.  Tyler,  21  Neb.  199- 
215,  31  N.  W.  661. 

Complaint  is  made  that  the  court  assess^ 
all  costs  against  plaintiff  in  error.  Mills' 
Ann.  Code,  f  256,  provides  that.  If  defendant 
disclaim  any  interest  In  the  property,  plain- 
tiff shall  not  recover  costs.  Plaintiff  In  er- 
ror cannot  avail  himself  of  this  provision  of 
the  Code,  for  the  reason  that  be  did  not  dis- 
claim any  interest  In  the  property,  but,  on 
the  contrary,  claimed  to  l)e  the  owner  and 
entitled  to  the  possession  of  a  large  portion 
of  the  premises,  and  by  the  court  was  de- 
creed to  be  the  owner  of  two  lots — ^a  portlou 
of  the  premises  involved. 

There  being  no  error  in  the  record,  the 
judgment  will  be  affirmed. 

Affirmed. 

20  C0I0.A.  432 
PAINE  V.  PALMBORG  et  al. 
(Court  of  Appeals  of  Colorado.     Jan.  9,  190.).V 

TAXATION— SALE— NOTICE— AFFIDAVIT  OF  PUB- 
LICATION— ACTION  TO  CANCEL  DEED— FAIL- 
URE TO   KEPLY — LIEN    FOB  TAXES   PAID. 

1.  Mills'  Ann.  St.  {  3882,  provides  for  th< 
sale  of  land  for  taxes,  and  requires  the  count; 
treasurer  to  malie  a  list  of  the  lands  subject  to 
such  sale,  and  to  give  notice  of  the  sale  by  pub- 
lication of  the  list  and  notice  once  p.  week  for 
not  less  than  four  weeks.  Section  38S4  require.s 
an  affidavit  of  publication  to  be  filed  with  Huck 
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treasurer.  BrM,  that  the  publication  is  in- 
sufficient where  the  affidavit  shows  that  the 
"list"  of  property  was  published  in  a  weekly 
paper  each  week  for  four  successive  weeks,  and 
that  the  "list  and  notice"  were  published  once 
in  the  daily  edition  of  the  paper. 

2.  In  an  action  to  cancel  a  tax  deed  and  for 
I>ossession  of  land,  the  mere  failure  of  plain- 
tiff to  deny  the  allegations  in  the  answer  set- 
ting up  a  tax  deed  acquired  after  the  commence- 
ment of  the  action  does  not  defeat  the  action, 
where  such  deed  is  not  before  the  court,  so  that 
its  regularity  can  be  determined. 

3.  Where  a  tax  deed  is  set  aside  for  irregu- 
larity, the  holder  thereof  is  entitled  to  a  lien  on 
the  land  for  the  taxes  on  account  of  which  it 
was  sold,  and  for  any  other  taxes  that  may  hare 
been  paid  on  the  land  subsequently. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Everett  Paine  against  Amelia 
Palmborg  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Allen  &  Webster,  for  appellant.  Roberts 
&  Boughton,  for  appellees. 

THOMSON,  P.  J.  On  the  20th  day  of 
November,  1890,  Emil  Zlehl  made  his  prom- 
issory note  for  $500  to  Frederick  Munroe, 
due  In  three  years,  with  Interest  from  date 
at  8  per  cent,  per  annum,  and  secured  its 
payment  by  deed  of  trust  on  certain  real  es- 
tate In  Arapahoe  county.  On  the  2Cth  day 
of  Jannary,  180B,  Zlehl  conveyed  the  prem- 
ises to  Carl  E.  Palmborg,  subject  to  the  trust 
deed.  About  the  time  of  the  maturity  of  the 
note  it  was  transferred  and  assigned  by  the 
payee,  Monroe,  to  Everett  Paine.  After  the 
maturity  of  the  note,  default  having  been 
made  In  Its  payment,  Paine  caused  the  trust 
deed  to  be  foreclosed,  became  the  purchaser 
at  the  sale,  and  received  a  trustee's  deed  of 
the  property  on  the  24th  day  of  March,  1897. 
The  taxes  assessed  against  the  land  for  the 
year  1892  became  delinquent,  and  It  was  sold 
for  their  payment.  Pursuant  to  the  sale,  on 
the  27th  day  of  November,  1890,  a  deed  to 
the  premises  was  executed  and  delivered  by 
the  treasurer  to  Anron  Gove  and  Robert  S. 
Roe.  These  afterwards  conve.ved  the  title 
thus  acquired  to  Emma  K.  Watklna  who  in 
turn  transferred  It  to  Amelia  Palmborg,  the 
wife  of  Carl  E.  Palmborg,  who  had.  In  the 
meantime,  deserted  her.  Paine  brought  this 
action  against  Amelia  Palmborg  and  Joan 
Smith — the  latter  of  whom  It  was  alleged 
asserted  some  Interest  in  the  property  sub- 
ject to  the  claim  of  the  defendant — setting 
forth  the  foregoing  facts,  alleging  certain  Ir- 
regularities in  the  proceedings  connected 
with  the  tax  sale,  and  praying  Judgment  for 
the  cancellation  of  the  deed,  and  for  the 
possession  of  the  premises.  When  the  plain- 
tiff had  introduced  his  evidence,  on  motion 
of  the  defendant  Judgment  of  nonsuit  was 
rendered  against  him,  and  he  appealed  to 
this  court. 

The  evidence  showed  the  facts  substan- 
tially as  alleged  in  the  complaint.  The  only 
irregularity  complained  of  which  we  find  it 

T  t.  See  TaJcaUon,  vol.  45,  Cent.  Dig.  K  1630-1632. 


necessary  to  consider  concerns  the  proof  of 
publication  of  the  delinquent  tax  list  and 
notice  of  sale.  It  is  provided  by  our  revenue 
law  that  the  county  treasurer  shall,  before 
the  20tb  day  of  April  in  each  year,  make  out 
a  list  of  all  lands  and  town  lots  subject  to 
sale  for  taxes,  with  an  accompanying  notice 
stating  that  so  much  of  each  tract  of  land 
or  town  lot  described  in  the  list  as  may  be 
necessary  for  the  payment  of  delinquent 
taxes  will,  on  a  day  specified  thereafter  and 
the  next  succeeding  days,  be  sold  by  him  at 
public  auction,  at  the  county  treasurer's  of- 
fice, for  the  taxes  and  charges  thereon;  that 
the  treasurer  shall  give  notice  of  the  sale  by 
publication  thereof  once  a  week,  for  not 
less  than  four  weeks,  in  a  newspaper  in  his 
county;  that  the  first  of  such  publications 
shall  be  at  least  four  weeks  before  the  day 
of  sale;  and  that  every  printer  who  shall 
publish  such  list  and  notice  shall,  Immedi- 
ately after  the  last  publication  thereof,  trans- 
mit to  the  treasurer  of  the  proper  county 
an  a£Bdavit  of  such  publication,  made  by  the 
person  to  whom  the  fact  of  publication  shall 
be  known,  which  affidavit  may  be  substan- 
tially in   the   following  form:    "I,   A 

B ,  publisher  (or  printer)  of  the , 

a  newspaper,  printed  and  published 


In  the  county  of 


-,  and  state  of  Col- 


orado, do  hereby  certify  that  the  foregoing 
notice  and  list  were  published  in  said  news- 
paper, once  in  each  week,  for  suc- 
cessive weeks,  the  last  of  which  publication 

was  made  prior  to day  of ,  A. 

D.  ,  and  that  copies  of  each  number  of 

said  paper,  In  which  said  notice  and  list  were 
published,  were  delivered  by  carriers  or 
transmitted  by  mall  to  each  of  the  subscrib- 
ers of  said  paper,  according  to  the  accus- 
tomed mode  of  business  in  this  office.    A 

B ,  Publisher  (or  printer)  of  the ." 

Mills'  Ann.  St.  ti  3882-3884.  Section  3885 
further  provides  that  all  affidavits  concern- 
ing notice  shall  be  deposited  by  the  treasurer 
with  the  county  clerk,  to  be  there  carefully 
preserved.  Section  3001  prescribes  the  form 
of  deed  to  be  executed  by  the  treasurer,  and 
section  3902  provides  that  a  deed  so  executed 
shall  be  prima  facie  evidence  of  a  number 
cff  facts;  among  others,  that  the  property 
was  advertised  for  sale  in  the  manner  and 
for  the  length  of  time  required  by  law.  The 
deed  in  this  case  was  regular  on  its  face, 
and  conformed  to  the  statutory  require- 
ments; and,  to  rebut  the  presumptidhs 
which  attended  It,  the  plaintiff  introduced 
the  affidavit  of  publication  of  the  delinquent 
tax  list  and  notice  of  sale  for  the  taxes  of 
1892,  identifying  it  by  the  testimony  of  the 
deputy  county  clerk  as  being  such  affidavit, 
and  on  file  in  the  county  clerk's  office.  That 
affidavit  is  as  follows:  "State  of  Colorado. 
County  of  Arapahoe — sa:  I,  H.  W.  Hawley. 
President  of  the  Denver  Times  Publishing 
Company,  publisher  of  the  Denver  Times,  a 
weekly  newspaper,  printed  and  published  in 
the  County  of  Arapahoe  and  State  of  Col- 
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orado,  do  hereby  certify  that  the  attached 
and  foregoing  list  was  published  lo  said 
newspaper  once  in  each  -week  for  four  suc- 
eesslve  weeks,  the  last  of  -which  publication 
was  made  on  the  27th  day  of  September, 
A.  D.  1893.  Also,  that  the  notice  and  list 
were  published  in  the  daily  edition  of  said 
newspaper  ou  the  6th  day  of  September, 
1803,  and  the  last  of  which  publication  was 
made  prior  to  the  first  day  of  October,  1893; 
that  copies  of  each  number  of  said  paper, 
both  daily  and  weekly,  in  which  said  notice 
and  list  were  published,  were  delivered  by 
carriers  or  transmitted  by  mail  to  each  of 
the  subscribers  of  said  paper  according  to 
the  accustomed  mode  of  business  in  this 
office.  [Signed]  H.  W.  Hawley,  President  of 
The  Denver  Times  Publisliing  Company." 
The  purpose  of  the  statute  requiring  the  af- 
fidavit, and  its  careful  preservation  by  the 
county  clerk,  is  to  make  it  exclusive  evidence 
of  the  fact  and  manner  of  the  publication. 
Except,  perhaps,  in  case  of  its  destruction, 
no  other  kind  of  proof  can  be  substituted  for 
it.  RusUn  V.  Tunnel  Co.,  23  Colo.  351,  43 
Pac.  300.  This  affidavit  Is  fatally  insuffi- 
cient. It  attempts  to  show  a  publication  in 
two  different  newspapers,  one  weekly  and 
the  other  dally.  In  the  weekly  the  notice  of 
sale  does  not  appear  to  have  been  published 
at  all.  The  publication  of  the  list  only  is 
certified  to.  But  without  the  notice  the  pub- 
lic could  not  know  when  or  where  the  sale 
would  take  place,  and  the  land  would  be  at 
the  mercy  of  the  persons  happening  to  be 
present.  In  the  dally  both  the  notice  and  list 
appear  to  have  been  published,  but  the  affi- 
davit shows  only  one  publication  there.  It 
says  that  the  publication  was  made  on  the 
Gth  day  of  September,  18<J3,  and  that  the  last 
publication  was  made  prior  to  the  1st  day 
of  October,  1803.  As  only  one  publication  Is 
specified,  the  only  conclusion  to  be  drawn  is 
that  It  was  the  first  and  last  publication. 
But  the  statute  required  the  publication  to 
be  continued  each  week  for  four  weeks.  In 
Morris  v.  St.  I/)ui8  National  Bank,  17  Colo. 
231,  20  Pac.  802,  our  Supreme  Court  says: 
"Among  other  prerequisites  to  a  valid  sale 
of  lands  for  taxes,  the  statute  provides  for 
the  giving  of  notice  of  such  sale,  for  the 
proof  of  such  notice,  and  for  the  careful 
I)rcservatIon  of  such  proof.  When,  by  prop- 
er averment  and  evidence.  It  is  affirmatively 
shown  that  proper  notice  of  a  sale  has  not 
been  given,  or  that  the  proof  of  such  notice 
has  not  been  made  in  substantial  conformity 
with  the  statute,  the  sale  will  be  adjudged 
invalid,  notwltlistanding  a  tax  deed  in  prop- 
er form  may  have  been  duly  executed  and 
recorded."  The  defendant.  In  her  answer, 
avers  that.  In  addition  to  the  title  derived 
through  the  tax  deed  to  Gove  and  Roe,  she 
claims  the  premises  by  virtue  of  a  treasur- 
pr"s  deed  Issued  to  her  on  the  12th  day  of 
March,  1000.  This  allegation  is  not  denied, 
and  it  is  argued  that,  as  in  an  action  to  re- 
cover real  property  the  defendant  may  set 


up  a  title  acquired  after  the  action  was  be- 
gun, the  admission  by  the  plaintiff  of  the 
existence  of  tliis  second  deed  is  fatal  to  hla 
case.  But  this  deed,  like  the  one  under  con- 
sideration, appears  to  have  been  a  treasur- 
er's deed.  It  is  not  before  us,  nor  are  we 
advised  in  any  way  of  Its  contents.  Whether 
it  was  executed  in  substantial  conformity 
with  the  statutory  requirements,  so  as  prima 
facie  to  convey  title,  we  do  not  know.  For 
aught  that  appears,  it  may  be  void  on  Its 
face,  and  without  knowledge  of  what  it  con- 
tains we  cannot  consider  it.  By  reason  of 
the  substantial  variance  of  the  affidavit  of 
publication  of  the  notice  and  list  from  the 
statutory  requirements  the  deed  before  us 
operates  only  as  a  cloud  upon  the  title  of  the 
plaintiff.  However,  the  defendant,  by  virtue 
of  her  purchase,  has  a  lien  upon  the  land 
for  the  taxes  on  account  of  which  it  was  sold 
and  for  any  other  taxes  she  may  have  paid 
on  the  property  subsequently.  An  ascertain- 
ment should  be  had  of  the  amount  to  which 
she  is  so  entitled,  and  upon  its  payment  to 
her  the  deed  should  be  canceled.  The  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
this  opinion. 
Reversed. 


20  C0I0.A.  413 
SPEER  et  al.  v.  BORDELEAU. 
(Court  of  Appeals  of  Colorado.    Jan.  9,  1903.) 

COBPDBATIOSS— SALE  OF  STOCK— PAYMENT  IW 
PBOPEBTY— AODITIONAL  ISSUES— SALE— DEBTS 
—  STOCKHOLDEBS'  STATUTOBY  LIABILITY  — 
STATUTES— CONSTBCCTION— EVIDENCE. 

1. 1  Mills'  Ann.  St.  f§  400,  5S2,  authorizing 
directors  of  a  mining  corporation  to  purchase 
mines,  and  issue  stock  to  the  amouot  of  the 
value  thereof  in  payment  therefor,  and  provid- 
inc  that  the  stock  so  issued  shall  be  taken  to  be 
full-paid,  is  not  in  conflict  with  Const,  art.  15, 
S  0  (1  Mills'  Ann.  St.  p.  3o8),  declariue  that  no 
corporation  shall  issue  stock  or  bonds,  except 
for  labor  done,  services  performed,  or  money  or 
property  actually  received,  and  that  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void. 

2.  Under  1  Mills'  Ann.  St.  S§  400,  .582,  au- 
thorizing directors  of  a  mining  corporation  to 
purchase  mines  and  issue  stock  to  the  amount 
of  the  vahie  thereof  in  pa.vment  therefor,  and 
providing  tliat  the  stock  so  issued  shall  be  taken 
as  fully  paid,  where  the  stock  of  a  mining  com- 
pany was  issued  as  full-paid  in  consideration  of 
a  transfer  of  certain  bonds  and  leases  for  min- 
ing property,  the  holders  of  such  stock  could  not 
be  made  liable  for  corporate  debts  under  sec- 
tions 48G  and  407,  providing  that  stockholder!! 
shall  bo  lial)le  for  debts  to  the  amount  unpaid 
on  their  stock,  in  the  absence  of  proof  that  the 
bondfi  and  leases  were  not  equivalent  in  value 
to  the  par  value  of  the  Ftock. 

3.  Holders  of  an  additional  issue  of  mining 
stock  were  not  liable  for  corporate  debts  under 
1  Mills'  Ann.  St.  SS  486,  407,  making  stock- 
holders liable  for  debts  of  the  corporation  to  the 
amount  unpaid  on  their  stock,  where  there  was 
no  proof  that  the  corporation  was  not  a  goini; 
concern  at  the  time  it  issued  the  stock  as  full- 
paid,  and  that  it  did  not  receive  the  best  price 
obtainable  therefor. 

Appeal  from  District  Court,  San  Juan 
County. 
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Action  by  Joseph  Bordeleaa  against  Bobwt 
W.  Speer  and  otbera.  From  a  Judgment  in  fo- 
vor  of  the  plaintiff,  tbe  defendants  appeal. 
Berersed. 

Hartzell,  Steele  &  Hartzell,  Calvin  E.  Reed, 
L.  M.  Goddard,  and  S.  C.  Warner,  for  ap- 
pellants. Wolcott,  Valle  &  Waterman,  W. 
W.  Field,  Buchanan  &  Searcy,  and  J.  T. 
Whltelaw,  for  appellee. 

GUNTER,  J.  Our  sUtntes  make  the  stock- 
holder liable  for  the  debts  of  the  corporation 
In  tbe  amonnt  unpaid  upon  his  stock.  1 
Mills'  Ann.  St.  Sf  486,  497.  This  action  was 
against  the  corporation  and  certain  stock- 
holders to  enforce  such  liability.  Proof  that 
the  stock  was  not  fnll-paid  was  essential  to 
its  maintenance.  About  June  21,  1897,  the 
owners  of  certain  patented  lode  claims  gave 
bonds  and  leases  thereon,  and  thereby,  for 
a  valuable  consideration,  agn^ed  to  make  and 
place  in  escrow  a  deed  therefor;  this  to  be 
surrendered  to  the  grantees  therein  on  their 
erecting  by  August  21,  1897,  a  concentrating 
mill  upon  the  property,  of  the  value  of  |5,- 
000 — the  same  to  remain  upon  and  belong 
thereto — and  on  their  paying  as  the  purchase 
price  thereof  $50,000  in  Ave  equal  install- 
ments; the  first  on  or  before  June  21,  1898, 
and  the  last  on  or  before  Jime  21, 1900.  Tbe 
parties  of  the  second  part  were  to  take  im- 
mediate iMssession  of  the  claims,  and  to  op- 
erate and  develop  tbe  same.  A  failure  to 
comply  with  any  one  of  the  conditions  of  the 
bonds  and  leases  was  to  work  a  forfeiture 
thereof.  July  29,  1897,  the  parties  of  the 
second  part  agreed  with  the  Silver  Ledge 
Mining  &  Milling  Company  (a  corporation 
organized  under  the  laws  of  this  state,  and 
capitalized  at  $50,000),  to  assign  to  it  the 
above  bonds  and  leases  in  full  payment  of  its 
capital  stock;  tbe  parties  of  the  second  part 
further  agreeing  to  return  to  the  company 
$20,000  thereof,  as  treasury  stock,  and  to 
transfer  to  such  stockholders  as  should  fur- 
nish the  money  for  erecting  the  mill  $24,- 
000  of  the  remaining  $30,000  of  the  capital 
stock.  There  Is  no  evidence  of  the  improve- 
ments upon  the  property  or  of  the  state  of 
its  development  at  the  time  the  bc^^ls  and 
leases  were  taken,  June  21,  1897.  There  Is 
no  evidence  of  what  improvements  were  pla- 
ced upon  the  propertj',  or  of  what  examina- 
tions, if  any,  were  made  of  the  probable 
resources  thereof,  between  the  date  of  the 
bonds  and  lenses  and  the  assignment  there- 
of to  the  company  for  its  capital  stock.  For 
anght  that  appears,  after  the  taking  of  the 
bonds  and  leases  an  examination  was  made 
of  the  property,  and  therefrom  its  directors 
and  stockholders  had  reason  to  believe,  and 
did  believe,  that  the  bonds  and  leases  were 
equivalent  in  value  to  the  par  value  of  the 
capital  stock.  There  is  no  evidence  that  the 
directors  and  stockholders  of  the  company 
knowingly  or  fraudulently  overvalued  the 
Donds  and  leases,  in  accepting  them  for  the 


company's  capital  stock.  January  24,  1898, 
tbe  coiporadon  increased  its  capital  stock  to 
1100,000;  permitting  those  holding  the  first 
Issue  thereof  to  surrender  the  same,  and  to 
take  new  stock  of  the  Increased  issue  in  the 
same  amount  What  the  financial  condition 
of  the  company  was  at  the  time  of  this  in- 
crease of  its  capital  stock  does  not  appear. 
Fcm:  aught  that  appears,  the  corporation  was 
then  in  active  operation,  was  then  embar- 
rassed, and  increased  Its  capital  stock  in 
good  faith,  and  sold  the  same  at  the  best 
price  that  could  be  obtained  to  raise  money 
for  the  successful  continuance  of  Its  busi- 
ness. The  evidence  is  entirely  consistent 
with  such  being  the  condition  of  appellant 
corporation,  and  such  being  the  purpose  for 
which  the  stock  was  Increased,  and  the  same 
sold  below  par.  The  claim  sued  on  Is  for 
mining  machinery  and  materials  sold  to  ap- 
pellant corporation  between  June  6,  1898. 
and  November,  1898.  Appellant  corporation 
ceased  doing  business  in  November,  1898. 
All  of  appellant  stockholders  were  purchas- 
ers either  of  the  original  stock  or  of  the 
Increased  issue,  buying  both  classes  of  stock 
below  par.  The  purchases  were  with  full 
knowledge  of  the  manner  in  which  the  cap- 
ital stock  wns  paid.  August  26,  1807,  a 
certificate  was  filed  by  the  oflBcers  of  the 
company  in  the  proper  public  offices  showing 
payment  of  the  capital  stock  by  the  pur- 
chase of  certain  Interests  in  the  mining 
property  known  as  the  "Silver  Ledge  Group." 
1.  In  order  to  show  liability  upon  the  part 
of  those  appellants  holding  stock  of  the  first 
issue,  it  was  necessary  for  appellee  to  estab- 
lish that  the  stock  so  held  was  not  fully 
paid  by  the  transfer  of  the  bonds  and  leases. 
It  was  Incumbent  upon  appellee  to  allege 
and  to  prove  nonpayment  of  the  stock.  Our 
statutes  authorize  the  directors  of  a  mining 
corporation  to  purchase  mines,  and  Issue 
stock  to  the  amount  of  the  value  thereof  in 
payment  therefor,  and  provide  that  the  stock 
so  Issued  shall  be  taken  to  be  full-paid.  1 
Mills'  Ann.  St.  H  490,  582.  There  Is  no  con- 
flict between  these  sections  and  our  Consti- 
tution, which  provides:  "No  corporation 
shall  issue  stock  or  bonds  except  for  labor 
done,  services  performed,  or  money  or  prop- 
erty actually  received,  and  all  fictitious  In- 
crease of  stock  or  Indebtedness  shall  be 
void."  Const,  art.  15,  §  9  (1  Mills'  Ann.  St. 
p.  358).  Similar  constitutional  and  statutory 
provisions  have  frequently  come  before  the 
courts,  and  have  been  considered  by  the  text- 
writers.  Their  conclusions  are  not  always 
in  accord.  It  would  serve  no  useful  purpose 
to  review  them.  Some  could  be  reconciled, 
others  could  not.  We  shall  follow  the  rule 
supported,  as  we  believe,  by  the  better  rea- 
son and  by  the  weight  of  authority,  and 
especially  because  It  has  the  support  of  our 
highest  national  Judicial  tribunal.  The 
learning  and  ability  of  that  court,  and  the 
fact  that  following  its  decisions  tends  to 
uniformity  In  our  Jurisprudence,  are  among 
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the  reasona  oontrlbntliig  to  Ita  authority  with 
08.  In  Colt  T.  Gold  Amalgamating  Co.,  119 
U.  &  S4S,  7  Sup.  Gt  231,  80  L.  Ed.  420,  tbe 
defendant  company  waa  Incorporated  under 
the  laws  of  North  Carolina  for  the  purpose 
of  owning  and  operating  mining  property. 
The  plalntur,  the  holder  of  the  Judgment 
agalnat  the  company,  finding  It  Insolvent, 
brought  suit  against  It  and  certain  of  Ita 
stockholders  to  compel  the  lattor  to  pay 
what  was  claimed  to  be  certain  amonnts  un- 
paid on  the  shares  of  the  capital  stock  of  the 
company  held  by  them.  Previously  to  the 
charter  the  corporators  had  been  engaged  In 
mining  operations.  Upon  obtaining  the 
charter  the  capltol  stock  of  the  association 
was  paid  for  the  property  of  the  corporators. 
This  property  consisted  of  machinery  for 
crushing  ore,  the  right  to  use  a  certain  pat- 
ent, and  the  charter  for  the  purpose  ot  or- 
ganization. The  plaintiff  contended  that  the 
valuation  pot  upon  the  property  In  exchan- 
ging it  for  the  capital  stock  of  the  company 
was  Illegally  and  fraudulently  made  to  an 
amonnt  far  above  Its  actual  value,  and  that 
therefore  the  capital  stock  so  Issued  was  not 
full-paid,  or  paid  to  any  substantia!  extent, 
and  that  the  holders  thereof  were  liable  to 
the  corporation  and  Ite  creditors  for  the  un- 
paid subscription.  The  court  held,  in  sub- 
stance, that  It  was  necessary.  In  order  to  fix 
such  liability,  to  show  that  the  property  so 
transferred  was  fraudulently  and  knowingly 
overvalued.  In  the  course  of  the  opinion  it 
was  said:  "If  it  were  proved  that  actual 
fraud  waa  committed  in  the  payment  of  the 
stock,  and  that  the  complainant  had  given 
credit  to  the  company  from  a  belief  that  ito 
stock  waa  fully  paid,  there  would  undoubt- 
edly be  substantial  ground  for  the  relief  ask- 
ed. But  where  the  charter  authorizes  capi- 
tal stock  to  be  paid  in  property,  and  the 
shareholders  honestly  and  in  good  faith  put 
in  property  Instead  ot  money  in  payment  of 
their  subscriptions,  third  parties  have  no 
ground  of  complaint  The  case  is  very  differ- 
ent from  that  in  wMch  subscriptions  to  stock 
are  payable  in  cash,  and  where  only  a  part 
of  the  installmento  haa  been  paid.  In  that 
case  there  is  still  a  debt  due  to  the  corpora- 
tion, which,  if  It  become  insolvent,  may  be 
sequestered  In  equity  by  the  creditors,  as  a 
trust  fund  liable  to  the  payment  of  their 
debts.  But  where  full-paid  stock  la  Issued 
for  property  received,  there  must  be  actual 
fraud  In  the  transaction,  to  enable  creditors 
of  the  corporation  to  call  the  atockholdera  to 
account"  "It  Is  now  well  settled  that,  in 
order  to  Invalidate  an  issue  of  stock  which  la 
issued  for  property  taken  at  an  overvaluation, 
it  must  be  shown  not  only  that  there  was  an 
overvaluation,  but  also  that  such  overvalua- 
tion was  Intentional  and  fraudulent"  1  Cook 
on  Corporations  (Sth  Ed.)  |  85,  dted  with  ap- 
proval In  Kelley  v.  Fletcher,  94  Tenn.  1,  28 
S.  W.  1099,  and  in  Calivada  Colonized  Com- 
pany V.  Hays  (C.  C.)  119  Fed.  202,  208.  "In 
ovder  that  creditors  may  hold  stockholders 


liable  who  have  paid  for  tlieir  stock  in  prop- 
erty, on  the  ground  that  the  property  was 
overvalued,  the  overvalnatloa  must  have  beoi 
fraudulent  or  at  least  IntentlonaL  In  some 
states  it  must  have  been  fraudulent  In  fact 
If  the  valuation  was  made  in  good  faith, 
and  the  overvaluation  was  due  to  mistake  or 
error  of  judgment  there  is  no  liability  even 
to  creditors."  Private  Corporations  (Clark 
ft  Marshall)  vol.  2,  p.  12S7.  In  speaking  ot 
the  payment  for  sbarea  in  a  eorporatlon  la 
Arapahoe  C.  ft  L.  Co.  v.  Stevens,  U  Colo.  S34, 
541,  22  Pac.  823,  82S,  our  Supreme  Court 
says:  "In  fact  such  payment  may  usually 
be  made  In  money  or  ita  equivalent  and,  U 
in  the  latter,  the  transaction  cannot  be  im- 
peached for  error  ot  Judgment  on  the  part 
of  the  officers  of  the  company  as  to  the  value 
of  the  service*  or  proptrtj.  Good  faith  and 
the  exerdae  of  an  honest  Judgment  meet  the 
requtrementa  of  the  law."  Citing  approving- 
ly Mor.  Priv.  Corp.  H  426,  429;  Scbenck  t. 
Andrews,  57  N.  X.  1S3;  Douglass  v.  Ireland, 
78  N.  T.  100;  Iron  Co.  v.  Drexel,  90  N.  T. 
87;  Lorillard  ▼.  Clyde,  88  N.  Y.  884.  Tble 
court  said  In  a  recent  case  (Bnck  v.  Jones,  18 
Colo.  App.  250,  70  Paa  951):  "In  the  case  ot 
corporations  organized  under  the  laws  of  this 
state  for  the  develc^ment  of  mining  property, 
the  capitalization  may  be,  and  usually  la, 
fixed  with  reference  to  prospective  value — 
that  Is,  to  value  which.  In  the  Judgment  of 
the  parties,  the  property  actually  has,  but 
which  development  is  necessary  to  disclose; 
and,  if  such  value  is  estimated  In  good  faith, 
we  think  the  Bto<^  issued  in  consideratkMi 
ot  a  transfer  of  the  property  should  be  re- 
garded as  full-paid,  notwithstanding  the  par- 
ties' Judgment  should  afterwards  prove  to 
be  erroneous."  There  was  no  evidence  la 
this  case  of  the  value  of  the  property  as- 
signed to  the  corporation — that  is,  the  bonds 
and  leases — ^in  return  for  ita  stock.  In  such 
case  the  valuation  is  presumed  to  have  been 
honestly  made.  "When  stock  has  been  paid 
for  by  the  conveyance  of  property  to  the  cor- 
poration, or  performance  of  services,  and 
there  is  no  evidence  at  all  as  to  the  value  ot 
the  property  or  services,  it  will  be  presumed 
that  it  waa  adequate;  and,  even  where  It 
appears  that  thore  was  In  fact  overvaluation, 
yet  if  the  overvaluation  was  not  bo  gross  and 
palpable  as  to  show  that  It  must  have  been 
intentional,  it  will  be  presumed  that  the  val- 
uation was  honestly  made,  and  the  burden 
will  be  upon  the  creditor  attacking  the  trans- 
action." Private  Corporations  (Clark  ft  Mar- 
shall) vol  2,  p.  1221.  As  to  the  first  Issue  of 
stock,  there  was  no  evidence  that  the  pn^ 
eity  (that  is,  the  bonds  and  leases)  which  ww 
assigned  in  return  for  the  capital  stock,  and 
in  payment  thereof,  was  knowingly  or  fraud- 
ulently overvalued  by  such  assignment  We 
think  such  stock  was  full-paid,  and  that  there- 
fore there  was  no  liability  of  appellant  stock- 
holders thereon. 

2.  As  to  those  appellanta  holding  stock  ot 
the  increased  issue,  it  la  contended  that  tbey 
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an  liable  tbareon  tot  ttie  iitteveac»  between 
Its  ^r  Taloe  and  tbe  price  at  which  they 
pnrcbased  It;  they  baring  bought,  as  stated, 
at  below  par.  The  burden  was  upon  appel- 
lee to  show  such  stockholders  liable  upon 
this  stock.  To  bare  done  so,  they  must 
have  shown  that  In  purchasing  It  bolow  par 
they  Tlolated  the  law.  No  presumption  ob- 
tains that  they  violated  the  law  from  the 
mere  fact  of  the  purchase  of  tbe  stock  below 
par.  For  aught  that  appears  in  tbe  evidence 
In  this  case^  this  corporation  was  an  active 
one — a  going  concern.  It  found  Its  original 
capital  impaired.  For  the  purpose  of  re- 
c«iperatlng  Itself  and  providing  conditions 
for  tbe  successful  prosecution  of  its  busi- 
ness. It  increased  Its  stock,  and  sold  there- 
from at  tbe  best  price  that  could  be  obtained. 
If  the  stock  was  increased,  and  sold  under 
such  conditions,  even  at  below  par,  no  U- 
abillty  attaches  to  tbe  stockholders  so  pur- 
chasing. "Where  an  active  coiiwration  be- 
comes embarrassed,  and  issues  an  increase 
of  its  capital  stock,  in  good  faith,  at  the  best 
price  that  can  be  obtained,  although  it  may 
be  less  than  the  par  value,  either  in  payment 
of  debts,  or  to  raise  money  for  tbe  success- 
ful continuance  of  its  business,  •  •  • 
tbere  is  no  sucb  liability.''  Private  Oorpora- 
tlons  (Clark  ft  MarshaU)  voL  2,  pi.  1258.  "It 
frequently  happens  that  corporations,  as  well 
as  individuals,  find  It  necessary  to  Increase 
their  capital  in  order  to  raise  money  to 
prosecute  their  business  snccessfnlly,  and  one 
of  the  most  frequent  methods  resorted  to  is 
that  of  issuing  new  shares  of  stock,  and 
patting  them  upon  the  market  for  the  best 
price  that  can  be  obtained;  and,  so  long  as 
tbe  transaction  is  bona  flde^  and  not  a  mere 
cover  for  watoring  tbe  stock,  and  the  con- 
sideration obtained  represents  the  actual 
value  of  snch  stock,  the  courts  liave  shown 
no  disposition  to  dlstnrb  it."  Handley  v. 
Stats.  139  U.  a  417,  430,  435^  11  Sap.  Ot  530, 
835,  37  L.  Ed.  227;  Dummer  v.  Smedley,  110 
Mich.  468,  68  N.  W.  260,  88  L.  B.  A.  490; 
Stein  r.  Howard,  65  Cal.  616,  4  Pac.  662; 
Kellerman  v.  Maler,  116  Cal.  416,  48  Pac.  877. 
"It  la  now  established  law  that  an  embar- 
rassed corporation  may,  upon  an  Increase  of 
its  stock,  put  sucb  stock  upon  the  market, 
and  sell  it  for  tbe  best  price  that  can  be 
obtained,  and  that  tbe  corporation  may 
throw  in  as  a  bonus  a  certain  amount  of 
full-paid  stock  to  the  purchaser  of  its  bonds, 
and  there  will  be  no  liability  on  the  stock." 
Cook  on  Corp.  (Stta  Ed.)  voL  1.  p.  118,  |  42. 
"Where  stock  Is  issued  for  cash  at  less 
than  par,  tbe  parties  taking  it  are  liable  to 
corporate  creditors  for  tbe  unpaid  par  vaHe 
thereof,  unless  tbe  Issue  was  subsequent  to 
the  commencement  of  business,  and  tbe  real 
▼alne  ot  tbe  stock  was  paid  Into  the  cor- 
poration In  order  to  enable  it  to  go  on  with 
Its  bnsiness  instead  of  becoming  Insolvent" 
Id.  p.  122,  i  46.  See,  also,  Nelson  v.  Hub- 
bard, 96  Ala.  2S1.  11  South.  433,  17  U  R.  A. 
875;   Bruuer  t.  Brown,  138  Ind.  600,  88  N. 


B.  820;  Peoria  &  Springfield  R.  Oa  t. 
Thompson,  103  111.  187;  Christensen  v.  Bno^ 
lOe  N.  Y.  07,  12  N.  B.  648,  60  Am.  Bep.  429. 

In  our  opinion,  appellant  stockholders  wer« 
not  liable  either  upon  the  first  issue  of  stock 
or  the  increased  issue.  The  Judgment  was 
therefore  erroneous  as  to  sucb  stockholders. 
Other  questions  of  interest  have  been  dis- 
cussed, which  we  have  not  ruled,  because 
their  decision  is  not  essential  to  a  determina- 
tion of  this  causa.  The  Judgment  should  be 
reversed. 

Beversed. 


(46  Or.  TJ) 

BROOKWAT  T.  Omr  OF  ROSEBima  et  aL 
(Supreme  Court  of  Oreeon.    Jan.  SO,  1905.) 
OniXS— IRDKBTBDNBSS  BETOHD  FBXSCBIBBD 

umT. 
1.  A  contract  by  which  a  d^  agrees  to  pay  a 
company  for  famishing  light  at  a  certain 
amoant  monthly,  in  "valid  warrants,"  creates 
an  indebtedness  within  Its  diarter  (Laws  1805, 
pp.  938,  553),  providing  that  its  indebtedness 
''must  never  exceed"  a  certain  amount — at  leasL 
where  tbe  contract  is  not  made  payable  out  of 
a  fund  on  hand  appropriated  for  its  payment, 
or  a  fund  provided  for  such  payment,  thoogh 
not  collected,  or  an  appropriation  of  an  antie- 
ipated  revenusb 

Appeal  from  Circolt  Coort,  Douglas  Oonn- 
ty:   H.  K.  Hanna,  Judge. 

Action  by  B.  Brockway  against  tbe  city 
of  Roseburg,  and  others.  Judgment  tor 
plaintiff.  Defendant  tbe  Roseburg  Water  ft 
Light  Company  appeals.    Affirmed. 

A.  M.  Crawford,  Oeorge  B.  Chamberlain, 
and  Wm.  T.  Mnlr,  for  appellant.  Dexter 
Rice  and  F.  W.  Benson,  for  respondent 

BEAN,  J.  This  Is  a  salt  by  a  resident 
and  taxpayer  of  the  dty  of  Roseburg  to  can- 
cel and  annul  a  contract  between  the  dtj 
and  the  defendant  tbe  Roseburg  Water  ft 
Light  Company,  by  which  tbe  dty  agreed 
to  pay  the  latter  for  supplying  it  with  light 
from  January  1,  1902,  to  Decemtier  81,  1911, 
$125  a  month,  in  "valid  warrants,"  on  tbe 
ground  that  the  contract  Is  Illegal  and  void 
because  It  creates  an  indebtedness  or  llabili- 
1y  against  the  dty  in  excess  of  the  limitation 
contained  in  its  diartar,  without  maWng  any 
special  provision  for  meeting  the  monthly 
psyments  as  they  become  du&  Tba  charter 
adopted  in  1895  provides  (subdivision  84,  | 
33)  that  the  dty  "shall  not  create  any  debte 
or  llabilitleB  which  together  in  tbe  aggregate 
sbaU  exceed  five  thousand  ($5,000)  dollars, 
which  Indebtedness  Is  hereby  aatborized," 
and,  by  section  188,  tbat  except  certain 
specified  obligations,  tbe  Indebtedness  of  tbe 
dty  "must  never  exceed  In  tlie  aggregate 
ten  thousand  dollars."  Laws  1805,  pp.  533, 
653.  The  latter  section  was  amended  in 
1901  (page  41)  so  as  to  reduce  tbe  limitation 
from  ten  to  five  thoasand  dollars,  so  that 
at  the  time  tbe  contract  between  the  dty 
and  the  defendant  light  company  was  made, 
the  charter  provided  that  tbe  indebtedness 
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of  the  city,  except  certain  gpeclfled  Indebted- 
ness, "must  never  exceed  In  the  aggregate 
five  thousand  dollars."  These  several  provi- 
sions of  the  charter  are  a  limitation  upon 
the  power  of  the  municipality  to  become  in- 
debted. They  were  Inserted  in  obedience  to 
the  requirements  of  the  Constitution  (section 
5,  art.  11),  and  are  for  the  benefit  and  protec- 
tion of  the  taxpayer,  by  requiring  the  mu- 
nicipal authorities  to  conduct  its  affairs  sub- 
stantially within  the  current  revenues.  The 
state  Constitution  prohibits  a  county  from 
"creating"  an  indebtedness  in  excess  of  a 
certain  amount,  and  does  not  apply  to  In- 
voluntary indebtedness  thrust  upon  it  by  op- 
eration of  law.  Grant  County  v.  Lake  Coun- 
ty, 17  Or.  453,  21  Pac.  447;  Burnett  v.  Mark- 
ley,  23  Or.  430,  31  Pac.  1030;  Municipal 
Security  Co.  v.  Baker  County,  33  Or.  338, 
54  Pac.  174.  But  the  language  of  the  re- 
strictive clause  in  the  charter  of  Roscburg 
is  that  the  Indebtedness  of  the  municipality 
"must  never  exceed"  a  certain  amount,  and 
the  uniform  holding  of  the  courts  is  that  any 
liability  not  arising  from  tort,  by  virtue  of 
which  the  municipality  is  required  to  pay 
money,  is  within  a  prohibition  of  that  kind, 
and  void,  if  In  violation  thereof,  without  re- 
gard to  the  purpose  for  which  it  was  incur- 
red or  contracted.  20  Am.  &  Eng.  EJnc.  Law 
(2d  Ed.)  1172;  Eaton  v.  MImnaugh,  43  Or. 
465,  73  Pac.  754,  and  authorities  cited.  The 
aggregate  amount  to  be  paid  under  the  con- 
tract between  the  city  of  Roseburg  and  the 
defendant  corporation  is  ?15,000.  and  at  the 
time  it  was  made  the  city  was  Indebted  over 
and  above  the  cash  on  hand,  not  including 
the  excepted  indebtedness,  in  the  sum  of 
about  ?14,000,  evidenced  by  divers  and  sun- 
dry outstanding  warrants  issued  from  time 
to  time  since  June,  1898,  and  presented  to 
the  treasurer,  and  indorsed,  "Not  paid  for 
want  of  funds."  Under  these  facts,  the  con- 
tract is  clearly  void,  within  the  doctrine  of 
this  court  in  Salem  Water  Co.  v.  Salem,  5 
Or.  29.  That  was  an  action  to  recover  a 
quarterly  installment  alleged  to  be  due  the 
water  company  under  a  contract  for  supply- 
ing the  city  with  water  for  17  years  at  the 
rate  of  $1,800  a  year,  payable  quarterly. 
The  charter  prohibited  the  city  from  con- 
tracting "any  debts  or  liabilities  which  ei- 
ther singly  or  in  the  aggregate  exceeded  the 
sum  of  $1,000,"  and  the  court  held  that  the 
contract  created  a  present  obligation  on  the 
part  of  the  city  to  pay  money  amounting  In 
the  ^tggregnte  to  the  sum  of  $30,600  to  the 
water  company  at  future  periods,  and  was 
therefore  void,  under  the  charter.  Inasmuch 
as  no  provision  was  made  for  the  payment 
of  the  installments  as  they  became  due. 
The  fact  tliat  the  contract  provided  for  a 
yearly  rate  of  $1.800 — an  amount  In  excess 
of  the  Indebtedness  limitation  In  the  charter 
— does  not  distinguish  the  case  from  the  one 
In  band,  because  the  payments  were  to  be 
made  quarterly,  and  In  amounts  less  than 
the  iudebtedness  clause.    Unless,  therefore. 


the  contract,  in  the  op'.jlon  of  the  court,  cre- 
ated a  debt  or  liability  in  excess  of  the  quar- 
terly payments,  it  would  not  have  been  held 
void.  Throughout  the  entire  opinion  the 
court  proceeds  upon  the  theory  that  the  con- 
tract created  a  debt  or  liability  against  the 
city  In  violation  of  Its  charter,  because  the 
aggregate  amount  to  be  paid  to  the  water 
company  thereunder  was  in  excess  of  the 
power  of  the  city  to  contract.  It  Is  argued 
with  much  force  that  the  decision  is  not  in 
harmony  with  modem  authorities,  and  that 
the  better  doctrine,  and  the  one  supported 
by  the  great  weight  of  authority,  now,  la 
that  a  municipality  may  contract  for  a  term 
of  years  for  light,  water,  gas,  and  the  like, 
at  an  annual  or  periodical  rental,  notwith- 
standing the  aggregate  amount  to  be  paid 
during  the  life  of  the  contract  may  exceed 
the  amount  of  the  indebtedness  limitation  in 
the  charter.  This  rxile  proceeds  on  the  the- 
ory that  under  such  a  contract  there  is  In 
fact  no  debt  until  the  services  are  rendered, 
and  the  amount  to  be  paid  becomes  due. 
Walla  Walla  City  v.  Walla  Walla  Water  Co., 
172  U.  8.  1,  10  Sup.  Ct.  77,  43  U  Ed.  341; 
Valparaiso  v.  Gardner,  97  Ind.  1,  40  Am. 
Rep.  416;  McBean  v.  City  of  Fresno.  112 
Cal.  159,  44  Pac.  358.  31  L.  R.  A.  794,  53 
Am.  St.  Rep.  101;  East  St.  Louis  v.  East 
St.  liouis  Gaslight  &  Coke  Co.,  08  III.  415. 
88  Am.  Rep.  97.  In  all  these  cases,  how- 
ever, it  is  eltlier  stated  or  clearly  intimated 
that  a  contract  as  suggested  is  void  unless 
the  municipality  can  make  the  payments  as 
they  become  due  without  exceeding  its  char- 
ter limits.  At  the  time  the  contract  now 
In  suit  was  made,  the  city  of  Roseburg  was 
Indebted  In  a  sura  largely  in  excess  of  Its 
charter  limits,  and  therefore  it  could  not  is- 
sue a  warrant  In  payment  of  the  first 
month's  rent  without  exceeding  the  limit  of 
its  indebtedness,  and  hence  the  contract 
would  be  void  under  the  doctrine  Invoked. 
Prime  V.  City  of  Quincj-,  128  III.  443,  21  N. 
E.  708.  It  Is  therefore  unnecessary  to  con- 
sider at  this  time  whether  the  Salem  Water 
Company  Case  should  be  overruled. 

A  claim  Is  also  made  that,  since  the  con- 
tract between  the  city  and  the  defendant 
corporation  provides  that  the  monthly  pay- 
ments shall  be  made  In  "valid  warrants," 
It  contemplates  that  the  city  will  provide  a 
special  fund  for  the  payment  of  the  war- 
rants as  Issued,  and  therefore  they  are  not 
to  be  considered  ns  an  Indebtedness,  within 
the  meaning  of  its  clinrter.  Under  the  con- 
tract the  monthly  payments  were  to  be  made 
in  warrants,  and  they  would  be  no  less  the 
debt  or  obligation  of  the  city  when  issued 
because  the  contract  stipulated  that  they 
should  be  valid,  than  If  it  had  made  no  such 
provision.  In  either  event,  they  woidd  be 
the  general  obligation  and  debt  of  the  city, 
to  be  paid  out  of  money  arising  from  taxa- 
tion, or  from  other  revenues  applicable  to 
such  purjiosps.  In  Eaton  v.  MImnaugh,  43 
Or.  405,  73  Pac.  754,  the  act  of  the  I,«gl8- 
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lature  under  consideration  required  Union 
county  to  build  a  courthouse,  and  to  levy  a 
tax  annually  for  five  years  for  the  payment 
thereof.  The  court  held  that  the  obligation 
thus  sought  to  be  Imposed  would  neverthe- 
less be  the  debt  of  the  county,  and  void  un- 
der the  Constitution.  As  suggested  In  that 
case,  there  are  decisions  holding  that  where, 
at  the  time  a  contract  is  made  by  a  mu- 
nicipality, a  fund  on  hand  is  appropriated 
for  its  payment,  or  where  a  fund  has  been 
provided  for  such  payment,  although  not  col- 
lected, or  an  appropriation  has  been  made 
of  an  anticipated  revenue,  and  the  contract 
is  made  payable  out  of  such  fund  or  revenne, 
it  does  not  create  an  indebtedness,  within 
the  meaning  of  the  Constitution  or  charter. 
In  such  case  there  is  no  general  liability 
against  the  municipality,  but  the  holder  of 
the  warrant  or  other  contracting  party  agrees 
to  look  to  the  special  fund  for  payment 
There  is  no  such  provision  In  the  contract 
before  us,  and  certainly  none  can  be  infer- 
red. 

And  finally  it  Is  claimed  that  the  contract 
sought  to  be  avoided  Is  In  fact  a  mere  modi- 
fication of  a  previous  contract  between  the 
city  and  the  predecessor  In  Interest  of  the 
defendant  company,  made  some  years  be- 
fore. Such  a  defense  Is  pleaded  in  the  an- 
swer, but  it  is  not,  we  think,  sustained  by 
the  evidence.  The  present  contract  makes 
no  reference  to  the  former,  and  does  not 
appear  to  be  a  modification  or  change  there- 
of. It  is  a  separate  and  independent  con- 
tract, with  different  terms,  provisions,  and 
duration,  and  Its  validity  must  be  determin- 
ed by  the  conditions  at  the  time  it  was  made. 

It  follows  tliat  the  judgment  of  the  court- 
below  must  be  affirmed,  and  it  Is  so  ordered. 


STVERTI>AND  ▼.  GRANTS  PASS  NEW  WA- 

TKR.  LIGHT  &  POWER  CO. 

(Supremo  Court  of  Oregon.     Jan.  30,  1905.) 

EASEMENT — COSSTRUmON  OF  GRANT— NOTICE — 

CONVETANX'B— ESTOPPEL— OVERFLOW- 

INO  LAND. 

1.  A  grant  to  a  power  company  and  "its  suc- 
ces.sors  and  assigns  forever"  of  the  right  to  go 
on  land  on  the  bank  of  a  river  and  construct 
an  abutment  for  a  dam.  and  to  keep  the  fiame 
in  repair,  is  a  grant  of  an  easement  in  fee,  ap- 
purtenant to  the  grantee's  plant  and  the  realty 
on  which  it  was  situated,  so  as  to  pass  to  its 
successors,  in  view  of  the  fact  that  at  the  time 
it  was  made  the  grantee  was  constrncting  on 
the  opposite  side  of  the  river  a  plant  to  be  op- 
erated by  water  power,  and  was  constructing 
a  dam  for  that  purpose,  to  the  knowledge  of  the 
grantor. 

_  2.  A  deed  granting  an  easement  in  fee  is  en- 
titled to  record,  and,  being  recorded,  is  notice  to 
Eulisoqiiont  grantees  of  the  servient  estate. 

3.  An  easement  appurtenant  to  a  water  pow- 
er plant,  to  maintain  on  land  an  abutment  for 
a  dam,  passes  with  a  grant  of  the  dominant  es- 
tate, without  special  mention  thereof  in  the 
grant. 

4.  Where  the  grantor  of  an  ea/:ement  to  con- 
struct on  his  land  an  abutment  for  a  dam  al- 
lowed the  grantee  to  change  the  location  of  the 
abutment  and  construct  a  new  one,  and  main- 
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tain  the  same  for  more  than  six  years,  he  and 
his  snccessors  in  title  are  estopped  to  question 
the  right  to  continue  the  abutment  as  so  located. 
5.  A  grant  of  the  right  to  construct  on  land 
an   abutment   for   a  dam,   "together   with   tbo 

•  •  •  right  •  •  •  and  privilege  forever  to 
flow  the  waters  of  said  •  •  *  river  back  up- 
on and  over  the  said  land  of  the  [grantor]  at 

*  •  *  all  times  as  a  result  and  in  consequence 
of     said     dam    *    •    •    without     any     claim 

♦  •  *  for  damages"  by  the  grantor,  "his 
heirs,  or  assigns,''  is  sufficiently  broad  to  pre- 
vent an  action  by  the  grantor  or  bis  successor 
in  title  for  overflowing  the  land. 

Appeal  from  Circuit  Court,  Josephine 
County;  H.  K.  Ilauna,  Judge. 

Action  by  W.  I.  Sweetland  against  the 
Grants  Pass  New  Water  Light  &  Power 
Company  to  require  the  removal  of  a  dam, 
and  for  damages.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Attiimed. 

W.  C.  Hale,  for  appellant.  W.  T.  Mulr, 
for  respondent 


WOLVERTON,  C.  J.  Shortly  prior  to  Sep- 
tember 24,  18S9,  the  Grants  Pass  Water, 
Light  &  Power  Company  was  Incorporated 
and  organized,  and,  in  pursuance  of  its 
purposes,  it  very  soon  acquired  from  the 
town  of  Grants  Pass  the  franchise,  right, 
and  privilege  of  laying  within  Its  streets 
water  and  gas  mains,  and  of  erecting  and 
maintaining  therein  electric  light  poles,  and 
affixing  thereto  the  necessary  attachments 
and  wires  for  supplying  the  town  and  its  in- 
habitants with  water  and  light  for  public 
and  domestic  use.  In  furtherance  of  its  pur- 
poses, on  the  date  mentioned.  It  obtained 
from  Fred  Geyer,  who  was  then  the  owner 
of  lots  5  and  6  of  section  19,  township  36 
south,  of  range  5  west  of  the  Willamette 
meridian,  as  designated  upon  the  goveri»- 
ment  survey,  and  abutting  upon  the  south 
bank  of  Kogue  river,  a  deed,  whereby,  in 
consideration  of  foO  and  other  advantages, 
he  granted  and  confirmed  unto  the  power 
company  and  "its  successors  and  assigns 
forever  the  full,  free  right,  liberty  and  priv- 
ilege to  go  upon  and  over  such  lands  •  •  * 
on  the  south  bank  of  Rogue  river  opposite 
the  town  of  Grants  Pass  •  •  •  and  there 
locate  an  abutment  for  a  dam  and  to  make 
the  necessary  excavations  and  to  construct 
such  abutment  for  a  dam  across  said  Rogue 
river,  and  to  construct  upon  such  land  the 
necessary  cribs  and  guards  to  such  dam 
and  such  abutments  and  to  construct  said 
dam  with  such  abutment  on  said  land,  and 
the  right  to  forever  repair,  rebuild  and  main- 
tain said  dam,  abntment  and  cribs  or  guards 
on  such  land,  and  also  the  full  free  right, 
llbeity  and  privilege  of  ingress  and  regress 
over  and  upon  said  bank  and  lands.  To 
construct,  repair,  rebuild  and  maintain  said 
dam,  abutments  and  cribs  or  guards  thereon, 
together  with  the  full,  free  right,  liberty  and 
privilege  forever  to  flow  the  waters  of  said 
Rogue  river  back  upon  and  over  the  said 
land  of  the  party  of  the  first  part  at  any 
and  all  times  as  a  result  and  in  consequence 
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of  said  dnm  across  said  river  without  any 
damages  or  claim  or  demand  for  damages 
upon  the  part  of  the  party  of  the  first  part, 
his  heirs,  or  assigns  by  reason  of  said  abut- 
ment, cribs,  guards,  or  dam  or  of  the  flow- 
ing of  the  water  over  or  upon  any  of  the 
lands  of  the  said  party  of  the  first  part." 
This  deed  was  recorded  In  the  record  of 
deeds  for  Josephine  county  the  day  follow- 
ing. At  the  time  of  acquiring  the  grant, 
the  power  company  was  engaged  in  con- 
structing a  power  house  on  the  north  bank 
of  the  river,  and  was,  as  stated  by  Boying- 
ton,  the  owner  of  the  land  upon  which  it 
was  being  built  It  was  also  engaged  in 
the  construction  of  a  dam  running  prac- 
tically at  right  angles  to  the  thread  of  the 
stream  to  the  opposite  bank,  and  It  was 
for  the  purpose  of  securing  the  right  of  at- 
taching the  dam  to  the  south  bank,  and  so 
maintaining  it,  that  the  deed  wag  obtained. 
It  should  be  noted,  also,  as  is  shown  by  the 
testimony,  that  the  dam  was  being  built  Ir 
connection  with  the  power  house  as  a  means 
of  utilizing  the  water  In  Bogue  river  as  a 
source  of  power.  In  furtherance  of  the  pur- 
poses for  which  the  company  was  incorpo- 
rated. Soon  after  procuring  the  deed,  the 
dam  was  attached  by  an  abutment  at  the 
south  bank  and  completed.  It  remained  ic 
place,  however,  but  a  short  time;  and  an- 
other was  built  slightly  below,  but  with 
the  bank  abutments  practically  the  same, 
which  structure,  and  the  water  of  Rogue 
river  controlled  by  it,  were  utilizecl  in  con- 
nection with  the  power  house.  A  year  or  so 
later  the  water  carried  away  the  south  bank 
of  the  river,  making  a  new  channel  around 
the  abutment  on  that  side.  About  1893  or 
1894  a  new  dam  was  constructed  by  extend- 
ing a  wing  dam  from  the  north  approach  of 
the  old  structure  upstream  some  700  feet, 
more  or  less,  and  connecting  it  with  the  south 
bank  of  the  stream  by  cribwork  at  a  point  on 
the  north  margin  of  the  plaintiff's  premises, 
described  in  his  complaint  as  containing  4.64 
acres,  which  Is,  perhaps,  1,300  feet  above  the 
original  conjunction  of  said  dam  with  such 
south  bank.  When  this  latter  dam  was 
built,  and  made  to  abut  upon  the  present 
premises  of  plaintiff,  Geyer  was  still  the 
sole  owner  thereof,  and  especially  of  the  4,G1- 
acre  tract.  He  was  cognizant  of  Its  con- 
struction, and  It  does  not  appear  that  he  ever 
made  any  objection  to  abutting  it  upon  his 
land  at  a  different  place  from  that  where 
first  attached.  He  was  upon  the  stand  for 
plaintiff  in  the  present  case,  and,  if  it  had 
been  so  constructed  without  his  consent  or 
against  his  protest,  undoubtedly  the  fact 
would  have  been  developed.  It  does  appear, 
however,  that  after  the  water  washed 
around  the  south  abutment,  as  first  con- 
structed, he  consulted  his  lawyers,  with  a 
view  to  a  recovery  of  damages,  and  was 
advised  that  he  was  without  remedy,  where- 
iiI)on  he  testifies  that  he  "gave  up  all, 
*     *     *     and  I  never  said  anything  more 


about  it"  On  Augnst  26,  1887,  Geyer  con- 
tracted to  convey  the  4.04-acte  tract  to  H. 
A.  Corliss,  and  on  June  6,  1899,  conveyed  to 
plaintiff  and  one  Gray;  they  having  suc- 
ceeded to  the  Interest  of  CorllsB.  Later,  on 
June  13,  1901,  Gray  conveyed  his  interest 
to  plaintiff;  and,  on  the  14th  of  November 
following,  plaintiff  acquired  the  1%-acre  tract 
adjoining  on  the  west,  and  abounding  on  the 
river. 

This  indicates  the  chain  of  title  to  plain- 
tiff's premises,  and.  In  the  meanwhile,  ac- 
quaints us  with  the  persons  interested  along 
the  south  bank  of  the  river.  In  about  1900 
It  became  necessary  to  repair  this  latter  dam, 
and  It  was  In  a  manner  reconstructed,  con- 
cerning which  plaintiff  testifies  that  he  never 
gave  any  consent  to  such  reconstruction,  and 
further  that  he  objected  thereto  and  to  its 
further  maintenance;  but  his  more  explicit 
declarations  are  that  he  objected  to  the  man- 
ner of  raising  the  water,  and  more  so  to 
the  ill-advised  way  in  which  the  company 
was  protecting  the  bank.  It  is  further 
shown  that  in  the  winter  and  spring  of  1901- 
02  the  river  washed  around  the  south  abut- 
ment of  the  latter  dam,  and  carried  away 
some  of  the  improvements  of  plaintiff,  and 
much  of  the  surface  of  the  soil,  with  the 
trees  and  shrubbery,  covering  about  one 
acre  in  extent,  resulting  in  much  damage  to 
the  property.  In  the  summer,  however,  aft- 
er the  institution  of  the  present  proceedings, 
the  defendant  constructed  a  pier  still  further 
inland  upon  plaintiffs  premises,  and  extend- 
ed the  dam  to  a  connection  with  It.  Concert- 
ing this  added  structure  the  plaintiff  was  In- 
terrogated and  answered  as  follows:  "Q.  Dirt 
you  make  any  objection  at  that  time,  lo 
any  of  the  persons  in  charge,  against  going 
upon  your  land  with  further  construction? 
A.  No;  I  didn't  at  that  time.  Q.  You  may 
state  to  the  court  why  you  didn't,  Mr.  Sweet- 
land.  A.  Well,  the  reason  why  I  didn't  I 
thought  it  would  be  no  advantage  to  me  or 
them  either  to  leave  it  the  way  It  was,  and 
I  knew  my  objection  would  be  no  good, 
because  I  had  objected  before — a  verbal  ob- 
jection. I  didn't  go  any  further.  I  didn't 
use  any  force  or  anything  of  that  kind. 
They  never  asked  for  any  privilege,  either, 
to  build  out  there.  They  Just  went  ahead 
and  built  it,  the  same  as  they  always  did. 

•  •  •  Q.  They  proceeded  with  the  work 
there  without  asking  your  consent?  A.  Yes. 
sir;  there  never  was  any  talk  In  regard  to 
that  that  I  had  at  all,  tliat  I  remember  of. 

•  *  •  Q.  What  did  you  say  to  Mr.  Brown 
about  repairing  that  dam?  A.  Well,  I  met 
him  there  one  day.  I  don't  know  how  it 
happened.  Q.  Where?  A.  At  the  dam  there 
on  this  south  side.  And  I  told  him,  if  he 
was  going  ahead  and  put  that  In  there  in 
the  shape  It  was,  he  was  going  to  wash  me 
out.  and  I  tried  to  get  him  to  protect  that 
bank  there.  He  told  me  there  was  no  use 
protecting  that  bank;  those  willows  stood 
there,  and  firs  and  alders,  and  there  wua 
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no  danger  of  washing  tbat  oat;  all  he  was 
looking  for  was  to  get  water;  let  the  bank 
take  care  of  Itself;  and  he  told  me  It  was 
none  of  my  business,  anyhow,  or  something 
to  that  efCect.  Q.  What  else  did  you  say  to 
him?  A.  I  don't  know.  We  talked  a  good 
many  times.  I  don't  know  what  I  said. 
That  was  one  dme,  I  remember,  that  I  pro- 
tested, and  that  was  the  answer  I  got.  I 
talked  with  Clarke  since.  Q.  Your  conversa- 
tion there  was  tbat  you  wanted  him  to  pro- 
tect that  bank?  A.  Yes;  if  he  put  In  the 
dam,  I  could  not  stop  him.  They  were 
working  there  with  a  crew  of  men.  I  didn't 
try  to  stop  It  Tbat  was  all  I  could  do.  Q. 
Yoa  didn't  talk  about  stopping  tbe  dam  con- 
struction, but  about  protecting  the  bank? 
A.  About  raising  the  dam.  I  didn't  go  down 
and  tell  him  be  could  not  put  it  In.  I  wasn't 
going  to  try  to  stop  him,  because  I  knew  I 
couldn't.  Q.  You  merely  spoke  to  Brown 
about  protecting  your  land?  A.  If  be  was 
going  to  raise  the  dam,  I  protested  against 
him  raising  tbe  dam  without  protecting  me. 
I  did  that.  Q.  Did  you  suggest  bow  it 
should  be  protected?  A.  I  don't  remember. 
Q.  Didn't  you  tell  him  some  rock  should  be 
put  in,  or  something?  A.  I  made  some  sug- 
gestions. I  don't  remember  what  I  said  at 
tbat  time.  Q.  Were  the  suggestions  you 
made  at  that  time  complied  with?  A.  No, 
sir.  Q.  Didn't  they  do  what  you  suggested 
should  be  done?  A.  No,  sir.  They  done 
what  they  suggested  should  be  done.  Q.  Do 
you  remember  what  you  suggested?  A.  X 
might  have  suggested,  and  part  of  It  might 
have  been  fulfilled,  but  all  of  it  never  was  at 
any  one  time.  Q.  When  they  were  building 
tbat  present  pier  you  spoke  of  last  year 
did  you  object  to  that?  A.  No,  sir.  Q.  You 
were  perfectly  willing  for  them  to  spend 
tbat  money?  A.  Yes,  sir.  Q.  You  allowed 
them  to  do  It?  A.  Yes,  sir;  they  never 
asked  me.  They  never  asked  me  about  any 
of  their  business,  and  I  bad  no  objection  to 
make  to  them.  Q.  You  wanted  that  done? 
A.  I  wasn't  particular  about  it  Q.  I  thought 
you  said  in  direct  examination  tbat  you 
wanted  that  done?  A.  I  wasn't  anxious  to 
have  just  that  much  done;  no.  I  wanted 
that  done,  and  toeing  put  in  to  protect  that 
land  there,  which  wasn't  done.  •  •  •  An- 
other thing  I  wanted  done — I  wanted  toeing 
put  In  above  that  landing.  I  told  Clarke 
about  it — gave  him  my  idea  of  it — so  it 
would  keep  the  water  from  going  around. 
I  told  blm  what  I  thought  ought  to  be  done. 
I  didn't  tell  him  I  wanted  It  done.  It 
wouldn't  do  any  good  to  tell  him  what  I 
wanted."  Further  in  his  testimony  witness 
says,  "I  never  objected  to  the  old  dam  In 
there,  because  It  was  doing  no  damage;" 
the  objection  being  merely  to  raising  tbe 
height  of  it.  This  was  tbe  dam  as  construct- 
ed when  plaintiff  became  tbe  owner  of  the 
premises.  Corliss  testifies  that  plalntifF  ob- 
jected to  raising  tbe  crib  dam  (meaning  the 
one  constructed  lu  18U3  or  mU4):  that  plain- 


tiff thought,  ftom  tbe  way  it  was  constructed 
next  to  the  bank,  that,  if  they  raised  It,  It 
would  cut  the  bank  out;  tbat  witness  was 
somewhat  interested,  and  tbat  practically 
both  he  and  tbe  plaintiff  objected;  tbat  wit- 
ness gave  his  reason  to  show  how  the  dam 
should  be  fixed.  Further  be  testifies  tbat  he 
did  not  know  tbat  he  objected  to  raising 
the  dam,  but  gave  bis  ideas  as  to  protecting 
the  bank,  and  that  about  this  there  was  some 
difference  of  opinion.  It  Is  further  shown 
that  the  dam  was  so  raised  as  to  cause  tbe 
water  to  overfiow  plaintiff's  land  at  an  ap- 
preciably greater  depth  than  formerly,  that 
its  first  construction  at  its  present  locality 
was  at  a  large  expense,  and  that  the  im- 
provements since  made  have  cost  the  com- 
pany several  thousand  dollars.  In  1882  an 
action  was  commenced  by  one  Dixon  against 
the  power  company,  resulting  in  a  judgment 
and  sale  of  all  its  property  and  franchises 
to  blm,  as  tbe  purchaser.  He  in  due  time 
obtained  a  sherlfiTs  deed  thereto,  together 
with  tbe  Improvements,  hereditaments,  and 
oppurtenances  thereunto  belonging  or  in  any 
wise  appertaining;  tbe  right  to  construct  tbe 
dam  across  Rogue  river  and  connect  it  with 
tbe  south  bank  being  especially  specified  as 
an  item  of  the  subject-matter  of  the  grant. 
Dixon  subsequently  conveyed  to  the  new 
company,  the  defendant  herein,  which  was 
incorporated  and  organised  about  September 
2, 1893.  In  conjunction  with  this  title  there  is 
in  tbe  record  a  deed  from  the  old  company  di- 
rect to  Dixon,  so  that  bis  title  did  not  depend 
alone  upon  tbe  sheriff's  deed.  Tbe  purpose 
of  this  suit  is  to  require  the  removal  of  the 
dam,  and  for  damages  incurred  by  its  main- 
tenance at  the  present  location.  Failing  of 
relief  In  tbe  cbrcuit  court,  tbe  plaintiff  ap- 
peals. 

We  have  attempted  to  give  a  resume  of 
such  material  and  pertinent  portions  of  the 
testimony  as  Is  deemed  essential  to  a  clear 
understanding  of  tbe  dominant  and  control- 
Ing  questions  Involved.  The  first  arising  is 
respecting  the  nature  of  the  grant  from  Gey- 
er  to  tbe  power  company.  Plaintiff's  counsel 
contends  that  it  is  a  mere  easement  In  gross, 
personal  to  tbe  grantee,  incapable  of  assign- 
ment, and  that  it  did  not  pass  to  tbe  defend- 
ant as  the  successor  and  grantee  of  tbe  old 
company,  while,  upon  the  other  hand,  It  Is 
Insisted  tbat  tbe  easement  Is  appurtenant  to 
the  defendant's  plant,  and  tbe  realty  upon 
which  it  is  situated  and  operated.  Tech- 
nically, an  easement  in  fee  must  be  appur- 
tenant to  land.  It  is  an  incorporeal  right, 
which,  as  the  term  implies,  is  attached  to 
and  belongs  to  some  greater  or  superior  right 
— something  annexed  to  another  thing  more 
worthy,  which  passes  as  Incident  to  it.  But 
an  easement  In  gross,  where  the  grant  Is  to 
the  grantee,  his  successors  and  assigns.  Is 
capable  of  assignment,  and  is  therefore  in 
perpetuity,  though  not  technically  In  fee.  10 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  40.3:  Houston 
T.  Zahm,  44  Or.  tilO,  76  Pac.  041,  CJ  U  B.  A. 
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799;  Plnkuin  ▼.  City  of  Ean  Claire.  81  Wis. 
308,  51  N.  W.  550.  The  difference  Is  said  to 
be  purely  technical,  and  does  not  affect  any 
substantial  right  In  the  premises.  The  grant, 
nevertheless,  will  be  construed  in  the  light  of 
the  attendant  circumstances  and  conditions 
under  which  it  was  made,  and  no  presump- 
tion that  It  Is  in  gross  will  be  entertained 
when  it  can  be  fairly  Inferred  that  it  was 
the  intendment  of  the  parties  that  it  should 
be  appurtenant  to  some  other  or  dominant 
estate;  and.  In  this  view.  It  may  become 
appurtenant  to  an  estate  of  the  grantee,  if 
such  was  the  purpose  of  the  grant.  So  it  was 
held  in  Hopper  t.  Barnes  (Cal.)  45  Pac.  874 
(quoting  from  the  headnote):  "A  right  of 
way  granted  to  one  and  'his  heirs  and  as- 
signs forever*  will  be  held  to  be  appurtenant 
to  land  of  the  grantee,  though  not  so  ex- 
pressed in  the  deed,  and  not  a  grant  in  gross 
to  the  person  of  the  grantee,  when  it  leads 
to  such  land,  and,  except  for  use  in  connec- 
tion with  it,  would  be  a  useless  cul-de-sac, 
and  where  it  has,  both  before  and  since  the 
grrant,  been  used  solely  for  access  to  such 
land."  So,  also.  In  Poull  v.  Mockley,  33  Wis. 
482,  where  a  grant  of  the  right  to  take  wa- 
ter for  family  and  other  purposes  out  of  the 
well  on  the  grantor's  lot,  and  to  use  a  road 
three  feet  wide  from  the  east  line  of  sucb 
lot  to  the  well,  was  to  the  grantee,  "his  heirs 
and  assigns" — the  grantee  at  the  time  own- 
ing the  lot  adjoining  that  of  the  grantor  on 
the  east — It  was  held,  first,  that  the  ease- 
inont  should,  perhaps,  be  regarded  as  appur- 
tenant to  the  grantee's  lot;  and,  second,  that 
if  the  easement  was  not  appurtenant,  but  in 
gross,  yet  that  It  was  in  perpetuity,  and  was 
assignable  by  the  grantee,  and  that  bis  gran- 
tee acquired  his  rights  in  the  easement.  Ir 
Its  reasoning,  the  court  says:  "We  cannot 
see  any  substantial  reason  for  holding  that 
an  easement  in  gross  cannot  be  assigned  or 
transfen-ed,  especially  when  the  language  of 
the  grant  shows  unmistakably  that  the  inten- 
tion was  that  it  should  be  enjoyed  by  the 
grantee,  'bis  heirs  and  assigns.'  There  is 
surely  no  ground  for  saying  that  Fuchs  [the 
grantor]  only  intended  to  grant  a  persona.) 
right  to  Budlnger,  and  to  restrict  the  right  to 
take  water  from  his  well  to  him  alone.  Such 
an  Inference  would  be  wholly  unwarranted 
from  the  language  of  the  grant  In  this  case 
the  defendant  has  become  the  owner  of  lot 
0,  and  he  has  likewise  acquired  from  Bud- 
lnger the  easement,  unless  the  rule  of  the 
common  law  prohibits  grants  of  that  char- 
acter. We  do  not  think  there  is  any  such 
inflexible  principle,  and  consequently  sus- 
tain the  grant  in  the  present  case."  Of  a 
kindred  nature  are  Goodrich  v.  Burbank,  12 
Allen,  4.i!).  90  Am.  Dec.  161,  and  Moll  v. 
McCiiuly,  83  Iowa,  677,  50  N.  W.  216.  Now, 
the  purposes  of  the  present  grant,  which, 
upon  its  face,  appears  to  be  an  easement  in 
perpetuity,  are  very  apparent.  At  the  time 
the  power  company  was  the  owner  of  land  on 
the  north  side  of  Bogue  river,  was  construct- 


ing a  plant  to  be  propelled  by  water  to  be 
taken  from  the  river,  and  was  engaged  in 
the  construction  of  a  dam  across  the  river, 
with  the  intention  of  diverting  snch  water 
and  utilizing  it  for  the  power  purposes;  and, 
finding  it  necessary  for  the  completion  of  the 
improvement  that  it  should  acquire  a  rigbt 
to  abut  the  dam  to  the  south  bank,  together 
with  the  right  to  maintain  It  and  to  raise  the 
water  in  the  stream,  it  procured  from  Geyer, 
the  owner  of  the  lands  upon  the  south  bank 
of  the  river,  the  grant  in  question.  Geyer, 
of  course,  knew  the  purpose  of  the  grant, 
and  that  the  easement  was  to  be  used  in  con- 
Junction  with  the  power  house  and  the 
realty  upon  which  it  was  being  constructed; 
and,  the  grant  being  to  the  power  company 
and  "its  successors  and  assigns  forever,"  it 
must  be  deemed,  in  the  light  of  the  attend- 
ant conditions  and  circumstances,  and  the 
acta  of  the  parties,  both  before  and  subse- 
quent to  the  grant,  to  be  appurtenant  to  the 
plant  and  the  realty  upon  which  it  was  be- 
ing constructed,  as  the  dominant  estate.  All 
the  Indicia  attending  the  grant  are  inimical 
to  the  idea  or  presumption  that  it  was  in 
gross,  and  Intended  as  merely  personal  to 
the  grantee  and  unassignable;  and,  by  the 
very  strongest  inference  and  rational  deduc- 
tion. It  must  be  held  to  be  a  grant  of  an  ease- 
ment in  fee,  appurtenant  to  the  grantee's 
estate.  The  grant  being  an  easement  In  fee, 
the  deed  was  entitled  to  record,  and,  being 
recorded,  subsequent  grantees  of  the  servient 
estate  must  be  held  to  take  with  notice  there- 
of. 

Again,  such  being  the  character  of  the 
grant,  the  new  power  company  has  acquired 
the  Interest  of  the  old  company  by  virtue  of 
the  conveyances  heretofore  noted.  Bank  t. 
Miller  (C.  C.)  6  Fed.  545.  It  Is  suggested  that 
the  old  power  company  was  without  compe- 
tent  authority  to  assign  or  transfer  its  spe- 
cial privileges  and  franchise  granted  to  it  by 
the  town  of  Grants  Pass,  and  therefore  that 
the  defendant,  the  new  power  company,  has 
not  acquired  such  privileges  and  franchise 
by  virtue  of  such  conveyances.  If  such  be 
the  case — a  matter  which  we  do  not  decide, 
as  it  is  not  deemed  a  point  In  issue — the  rule 
is  not  inimical  to  that  other  rule  that  an 
easement  appurtenant  will  pass  with  a  grant 
of  the  dominant  estate,  even  without  special 
mention  of  the  easement  in  the  grant  The 
easement  acquired  from  Geyer  was  not  a 
special  privilege  or  franchise  acquired  from 
the  government  or  municipality,  within  the 
purview  of  the  rule  that  counsel  seek  to  in- 
voke and  have  applied. 

The  next  question  presented  relates  to  the 
changing  of  the  place  of  abutting  the  dam  on 
the  south  bank  of  the  stream;  it  being  in 
sistod  by  plaintlfTs  counsel  that,  having  once 
selected  the  place  and  location,  and  actually 
located  the  south  abutment  approximately 
opposite  the  power  company's  plant  the  com- 
pany was  without  authority  thereafter  to 
replace  the  abutment  at  another  locatioot 
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notwithstanding  necessity  reqolred  it,  and 
bence  that  It  Is  without  right  or  legal  an- 
tborlty  to  maintain  anch  abntment  at  tbm 
place  where  it  now  stands,  or  to  maintain 
the  dam  In  Its  present  locality.  The  poaitioii 
would  be  Incontrovertible,  were  It  not  for 
the  fact  that  Geyer  and  his  grantees.  Includ- 
ing the  plalntlfC,  have  by  their  acts  impliedly, 
If  not  expressly,  assented  to  the  change  In 
sacb  manner  that  they  are  now  estopped  to 
assert  to  the  contrary.  Jaqul  t.  Jobnaon,  27 
N.  J.  Eq.  626;  Marsb  r.  HaTerhlll  Aqueduct 
Oo.,  134  Mass.  106.  Geyer,  the  original  own- 
er of  lots  6  and  6,  when  the  easement  was 
granted  by  bim  to  the  power  company,  con- 
tinued to  be  the  owner  of  the  locus  in  quo 
of  the  final  termination  of  the  dam  on  the 
•outb  bank  of  Rogue  river,  when  the  dam 
was  relocated  and  reconstructed  about  the 
years  1803  or  1804;  and  he  made  no  objec- 
tion to  such  relocation  or  reconstruction,  al- 
though be  must  have  known  of  the  fact,  and 
tbat  the  company  was  expending  money  In 
furtherance  of  the  project  The  company 
continued  to  use  such  dam  as  so  relocated 
and  reconstructed  for  about  six  years  or 
more,  and  no  one  seems  to  have  disputed  or 
controverted  Ita  right  to  maintain  the  struc- 
ture until  It  beg:an  to  make  some  repairs 
about  the  year  1000,  when  the  plalntlfT  says 
be  objected  to  such  construction  and  main- 
tenance. His  further  examination,  however, 
to  effective  to  develop  the  fact  by  clear  de- 
duction tbat  the  objection  was  not  to  the 
maintenance  of  the  dam  or  the  abutment 
where  located,  but  to  increasing  Its  height. 
and  to  the  manner  In  which  it  was  being  tied 
to  tbe  bank,  and  to  the  lack  of  bank  protec- 
tion. This,  It  seems  to  us.  Is  tantamount  to 
an  assent  to  tbe  maintenance  of  tbe  struc- 
ture at  the  place  where  tbe  present  dam  is 
located;  and  not  only  did  he  not  manifest 
his  dissent  to  such  maintenance,  but  be  sug- 
gested and  advised  with  tbe  officers  and  em- 
ployes of  tbe  company  as  to  bow  and  in  what 
manner  tbe  abutment  should  be  constructed 
to  protect  tbe  bank  and  make  it  secure 
against  tbe  action  of  the  water.  So,  with 
Mr.  Corliss,  who  was  interested  In  tbe  prem- 
ises prior  to  the  plaintiff's  acquiring  title 
thereto,  his  objection  was  not  to  tbe  locus 
In  quo,  but  to  the  manner  of  tbe  mainte- 
nance of  the  structure,  and  to  tbe  lack  of 
protection  to  tbe  bank  against  Injury  by 
overflow.  Under  these  conditions,  and  with: 
tbe  tacit.  If  not  express,  assent  of  tbe  plaln-| 
tiff,  tbe  company  continued  to  expend  large 
snms  of  money  In  making  the  structure  per- 
manent and  substantial,  and  In  a  fair  en- 
deavor to  protect  tbe  plalntltT  from  barm 
from  Inundation.  And  tbe  plaintiff  la  now 
estopped  to  insist  that  the  dam  or  its  south 
abntment  should  be  removed.  As  was  ob- 
served in  Boynton  ▼.  Ress,  8  Pick.  329,  332, 
19  Am.  Dec.  826,  "tbe  change  of  its  original 
position,  acquiesced  in  by  tbe  proprietors  of 
tbe  land,  was  justifiable,  and  will  be  pre- 
sumed to  be  In  accordance  with  tbe  intention 


of  tbe  parties  to  the  conveyance."  In  tbe 
present  instance  we  must  presume  tbat  it 
was  In  accordance  with  the  intention  of  tbe 
parties  to  tbe  grant  of  tbe  easement 

It  Is  further  Insisted  tbat  tbe  dam  bat 
been  raised  In  belgtat  so  as  to  overflow  plaln- 
tUTs  land  to  a  depth  greater  than  formerly, 
and  tbat  this  should  be  Inhibited.  Tbe  evi- 
dence probably  sustains  the  contention  as  to 
the  raising  of  tbe  height  of  tbe  dam,  but  tbe 
grant  is  so  broad  In  its  terms  as  to  Indicate 
clearly  an  Intendment  to  confer  tbe  right  so 
to  do.  It  reads,  after  giving  tbe  right  to 
construct;  repair,  rebuild  and  maintain  tbe 
dam,  abotments,  and  cribs  therein,  thus: 
"Together  with  tbe  full,  free  right,  liberty 
and  privilege  forever  to  flow  tbe  waters  of 
said  Rogue  river  back  upon  and  over  tbe  said 
land  of  the  party  of  tbe  first  part  at  any  and 
all  times  as  a  result  and  In  consequence  of 
said  dam  across  said  river  without  any  dam- 
ages or  claim  or  demand  for  damages  upon 
tbe  part  of  tbe  party  of  tbe  first  part  bis 
heirs,  or  assigns."  These  terms  are  explicit, 
and  do  not  in  any  way  limit  tbe  company  In 
constructing  tbe  dam  to  any  height  it  might 
deem  proper.  In  so  far  as  the  plaintiff  la  con- 
cerned. 

There  Is  some  contention  tbat  tbe  Instru- 
ment does  not  correctly  express  tbe  agree- 
ment of  tbe  parties,  and  tbat  its  consumma- 
tion was  tbe  result  of  fraud  practiced  upon 
tbe  grantor.  Tbe  complaint  however,  does 
not  make  any  mention  of  fraud  in  the  prem- 
ises, nor  is  It  In  any  manner  made  the  basis 
of  recovery,  so  tbat  Inquiry  concerning  It  is 
not  germane  to  the  Issues  under  which  tbe 
case  was  tried. 

These  considerations  affirm  tbe  decree  of 
the  trial  court  and  such  will  be  tbe  order 
here. 


(46  Or.  96) 
GARDNER  et  al.  v.  WILEY  et  al. 
(Supreme  Court  of  Oregon.    Jan.  30,  1905.) 

AUrnOBITT    OF    AOENT— ESTOPPEL— IKCOSSIST- 

ENT    CONDUCT— ASSIGNMENT    OF    NOTE 

—BONA.  FIDE   Pt7BCUASEB. 

1.  Where  defendant  permitted  an  employs  to 
transact  the  business  of  sellinK  goods  as  on  hiii 
own  account  under  the  name  ofa  company,  hold- 
ing him  out  ss  such  company,  It  is  estopped  to 
deny  bis  authority  to  take  notes  in  his  own 
name  or  in  the  name  of  the  company  for  goods 
sold,  and  transfer  the  same  to  persons  dealing 
with  him  vitbont  notice. 

2.  One  doing  business  under  a  firm  name  can 
asfiign  a  note  made  payable  to  bim  in  such 
name. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  F.  Sears,  Jr.,  Judge. 

Bill  of  Interpleader  by  Martin  Gardner 
and  another,  partners  as  Gardner  Bros., 
against  Charles  S.  Wiley  and  tbe  Mihalo- 
vltcb-FIetcber  Company.  From  tbe  decree 
rendered,  tbe  Mlbalovltcb-Fletcber  Company 
appeals.    Affirmed. 

N.  D.  Simon,  for  appellant  J.  Couch  Flan* 
dera,  for  resiwndenta. 


Digitized  by 


Google 


342 


70  PACIFIC  REPORTER. 


(Or. 


bean;  .T.  This  Is  a  bill  of  Interpleader 
filed  by  Gardner  Bros,  against  Cbai'les  S. 
Wiley  and  the  Mlhalovitch-Fletcher  Compa- 
ny to  have  determined  the  conflicting  claims 
of  the  defendants  to  the  amotmt  due  on  cer- 
tain promissory  notes  given  by  the  plaintiffs 
to  the  G.  Winehlll  AnU-Trust  Distilling  Com- 
pany, and  subsequently  transferred  by  Wine- 
hill  to  one  Rosenberg,  and  by  Rosenberg  to 
Wiley.  The  facts  are  that  in  June,  1902, 
Winehlll,  who  had  previously  been  employed 
by  the  Crystal  Springs  Distilling  Company, 
desiring  to  make  some  change  in  his  business 
arrangements,  entered  into  negotiations  with 
the  Mlhalovitch-Fletcher  Company,  whole- 
sale liquor  dealers  of  Cincinnati,  Ohio,  for 
the  handling  of  their  goods  in  the  states  of 
Oregon,  Washington,  Idaho,  Montana,  and 
Wyoming.  After  satisfactory  arrangements 
had  been  made,  the  Mlhalovitch-Fletcher 
Company  suggested  that  Winehlll  do  busi- 
ness under  the  name  of  George  Winehlll  & 
Co.;  but.  as  he  had  previously  been  working 
for  a  wholesale  house  belonging  to  the  trust, 
he  preferred  the  name  of  the  Anti-Trust  Dis- 
tilling Company,  and  that  was  agreed  upon 
by  the  parties.  They  thereupon  entered  into 
a  written  agreement  designating  the  parties 
thereto  as  Mlhalovitch-Fletcher  Company, 
party  of  the  first  part,  and  the  Anti-Trust 
Distillhig  Company,  party  of  the  second  part. 
By  the  terms  of  this  agreement  the  Mlhalo- 
vitch-Fletcher Company  agreed  to  sell  to  the 
Anti-Trust  Distilling  Company  all  the  line  of 
goods  they  manufactured  or  had  for  sale  at 
certain  prices,  to  keep  the  books  of  the  dis- 
tilling company  for  the  nominal  charge  of 
$10  a  month,  to  fill  and  ship  orders  as  di- 
rected, bill  out  all  goods,  attend  to  all  cor- 
respondence, and  draw  on  customers  as  ac- 
counts became  due.  The  distilling  company 
was  to  give  each  month  a  note  due  four 
months  after  date  for  all  goods  ordered  by  it 
from  the  Mlhalovitch-Fletcher  Company  dur- 
ing the  previous  month,  and  remit  to  the  lat- 
ter all  collections  from  customers;  the 
amount  thereof  to  be  credited  on  the  notes. 
If  the  collections  were  not  suflScient  to  pay 
the  notes  of  the  distilling  company  at  maturi- 
ty, a  further  extension  of  two  months  was  to 
be  given,  but  the  extension  notes  were  to  be 
paid  in  full  when  due,  without  further  delay. 
If  the  Mlhalovitch-Fletcher  Company  had  to 
buy  goods  in  the  market  to  fill  orders.  It  was 
to  receive  10  per  cent,  profit  thereon.  The 
distilling  company  was  to  take  out  and  pay 
for  wholesale  and  retail  licenses,  hire  and 
direct  all  salesmen,  and  pass  on  all  orders. 
Such  orders  were  to  be  filled  by  the  Mlhalo- 
vitch-Fletcher Company  if  it  found  them 
satisfactory.  A  monthly  statement  was  to 
l;e  rendered  by  the  Mlhalovitch-Fletcher 
Company  to  the  distilling  company  of  all 
sales  and  collections,  and  it  was  to  extend 
to  the  distilling  company  a  credit  of  $2().0(X), 
should  the  company  use  proper  .judfrnient  in 
selling  goods  to  responsible  parties.  Tlie  dis- 
tilling company  was  to  take  out  an  Insur- 


ance policy  on  Its  accounts,  bo  as  to  pro- 
vide! against  loss,  and  all  accounts  for  goods 
sold  were  to  belong  to  the  Mihalovitcb- 
F'letcher  Company;  the  proceeds  to  be  ap- 
plied in  payment  of  the  bills  and  notes  of 
the  distilling  company.  This  contract  was 
signed,  'G.  Winehill  lor  the  Anti-Trust  Dis- 
tilling Company,"  and  "Mlhalovitch-Fletcher 
Company."  After  the  making  of  the  con- 
tract, AVinehill  traveled  and  sold  goods  under 
the  name  of  the  Anti-Trust  Distilling  Com- 
pany, or  G.  AVinehill  Anti-Trust  Distilling 
Company,  within  the  territory  mentiooed,  to 
whomsoever  he  pleased,  and  at  such  prices 
as  be  desired-;  sending  his  orders  to  the 
Anti-Trust  Distilling  Company,  at  Cincin- 
nati, where  they  were  filled  from  the  goods, 
of  the  Mlhalovitch-Fletcher  Company,  but 
billed  to  the  customers  in  the  name  of  the 
Anti-Trust  Distilling  Company.  On  the  Ist 
of  each  month  the  Mihalovitch-Fletcher  Com- 
pany sent  a  statement  or  bill  for  goods  pre- 
viously ordered  to  Winehill,  who  made,  ex- 
ecuted, and  delivered  to  them  a  promissory 
note  therefor.  The  business  relations  thus 
continued  between  the  parties  until  some 
time  In  1003,  and  during  that  time  Wine- 
hlll sold  to  the  plaintiffs,  for  the  Anti-Trust 
Distilling  Company,  goods  of  tlie  value  of 
$780.76,  for  which  he  took  their  five  several 
promissory  notes,  payable  to  the  order  of  "G. 
Winehill  Anti-Trust  DiBtiUing  Company." 
These  notes  he  subsequently  sold  and  trans- 
ferred to  one  Rosenberg,  who  assigned  them 
to  the  defendant  Wiley  for  collection.  The 
position  of  the  Mlhalovitch-Fletcher  Compa- 
ny is  that  the  name  "Anti-Trust  Distilling 
Company,"  used  in  Its  dealings  with  Wine- 
hlll, and  under  which  he  did  business,  was 
intended  as  a  mere  device  to  deal  with  the 
retail  trade  without  offending  the  jobbers, 
and  that  Winehlll  was  in  fact  nothing  more 
than  a  traveling  salesman  of  theirs,  and 
therefore  had  no  right  to  take  notes  in  bis 
own  name  for  goods,  or  to  transfer  or  dispose 
of  such  notes.  Winehill,  on  the  other  band, 
testifies  that  he  was  not  a  salesman,  or  in 
the  employ  of  the  Mlhalovitch-Fletcher  Com- 
pany, but  was  doing  business  on  his  own  ac- 
count as  the  Anti-Trust  Distilling  Com- 
pany, paying  for  such  goods  as  he  ordered 
from  time  to  time  from  the  Mihalovitch- 
Fletcher  Company,  and  therefore  owned  and 
had  a  right  to  sell  to  Rosenberg  the  not»s 
taken  by  him  from  the  plaintiffs  for  got 
sold  to  them.  In  this  position  Winehill  U 
corrolwrated  by  the  form  of  the  agreement 
made  by  him  with  the  Mihalovitch-Fletcher 
Company  and  the  subsequent  course  of  deal- 
ings, but  it  Is  not  necessary  to  decide  that 
question  in  this  case.  In  any  event,  the 
Mihalovitch-Fletcher  Company  permitted  him 
to  do  business  under  the  name  of  the  Anti- 
Trust  Distilling  Company,  or  G.  Winehlll 
Anti-Trust  Distilling  Company,  holding  him 
out  as  such  company,  and  it  is  therefore  es- 
topped to  deny  his  authority  as  against  par- 
ties  dealing    with    him    without   notice   or 
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knowledge.  It  fat  admitted  that  tbe  notes 
given  by  the  plaintiffs  to  Wlnehill  In  pay- 
ment of  goods  sold  by  him  to  them  were 
valid  and  binding  as  between  them  and  the 
Mlhalovitcli-Fletcher  Company,  and  a  com- 
plete settlement  of  their  account,  because 
they  had  no  notice  or  knowledge  of  the  al- 
leged relationship  between  Wlnehlll  and  the 
company,  but  acted  and  relied  upon  the  ap- 
parent fact  that  Wf&ehlll  was  himself  the 
proprietor  and  owner  of  the  Anti-Trust  Dis- 
tilling Company.  We  think  tbe  evidence 
also  shows  that  Rosenberg,  who  purchased 
tbe  notes  from  Wlnehlll,  was  an  innocent 
purchaser  for  value,  and  without  notice. 
Wlnehlll  had  borrowed  money  from  him  from 
time  to  time  prior  to  tbe  transfer,  and  giv- 
en notes  therefor,  signed,  "G.  Wlnehlll  Anti- 
Trust  Distilling  Company."  The  surrender- 
ing up  for  cancellation  of  these  notes  and 
the  payment  of  ?200  in  money  was  the  con- 
sideration for  the  transfer  to  Rosenberg  by 
Winebill  of  the  notes  given  by  the  plaintiffs. 
There  Is  no  evidence  that  Rosenberg  had  at 
tbe  time  of  the  tmnsaction  any  notice  or 
knowledge  that  the  Mihalovltch-Fletcber 
Company  had  or  claimed  any  interest  In  the 
notes  in  question,  or  that  Wlnehlll  was  doing 
bnsiness  for  them,  or  in  any  way  connected 
with  them.  A  contention  is  made  that,  be- 
cause Rosenberg  did  not  testify  directly  that 
in  dealing  with  Wlnehlll  he  relied  upon  tbe 
fact  that  be  was  doing  business  under  tbe 
name  of  the  Anti-Trust  Distilling  Company, 
he  is  not  an  innocent  purchaser.  The  evi- 
dence is  that  Rosenberg  had  known  Wlnehlll 
for  many  years,  and  had  from  time  to  time 
loaned  blm  small  sums  of  money;  that  Wine- 
hill  had  given  him  notes  for  the  money  so 
borrowed,  signed,  "G.  Wlnehlll  Anti-Trust 
Distilling  Company,"  and  there  was  nothing 
in  the  transaction  to  lead  Rosenberg  to  think 
that  they  were  not  gennine,  or  that  Wine- 
bill  was  not  tbe  person  he  represented  him- 
self to  be.  The  Mlhalovitch-Fletcher  Company 
having  permitted  WinehlU,  according  to  their 
own  testimony,  to  do  business  under  the 
name  of  the  Anti-Trust  Distilling  Company, 
and  having  held  him  out  to  tbe  world  as 
such  company,  cannot,  we  think,  now  ques- 
tion tbe  validity  of  bis  acts  as  against  Rosen- 
berg, who  dealt  with  him  in  good  faith,  with- 
out notice  or  knowledge  of  the  alleged  rela- 
tionship between  him  and  them. 

Tbe  point  is  made  that  the  notes  given  by 
tbe  plaintiffs  in  payment  for  goods  sold 
and  delivered  to  them  are  made  payable  to 
(}.  Winebill  and  the  Anti-Trust  Distilling 
Company,  and  therefore  Winebill  alone  could 
not  assign  and  transfer  them.  The  rule  of 
law  seems  to  be  that,  where  a  promissory 
note  is  made  payable  to  two  persons,  one 
cannot  assign  tbe  whole,  or  even  his  own 
moiety,  but  it  can  only  be  transferred  by  tbe 
Joint  Indorsement  of  the  two  payees.  9mltb 
V.  Whiting,  9  Mass.  333;  Johnson  v.  Mag- 
ntim.  m  N.  C.  146;  Ryhiner  v.  Feickert,  92 
in.  SO,),  34  Am.  Rep.  130;    M%>od  v.  Wood  & 


Wood,  16  N.  J.  Law,  428.  The  notes  in 
question,  however,  were  not  made  payable 
to  two  persons.  Wlnehlll  was  doing  busi- 
ness, as  the  evidence  shows,  under  the  name 
of  G.  Winebill  Anti-Trust  Distilling  Company. 
The  notes  were  so  made  payable.  Wlnehlll 
and  tbe  Anti-Trust  Distilling  Company  were, 
therefore,  for  the  purpose  of  these  notes,  in 
legal  effect,  one  and  the  same.  The  notes 
were  in  favor  of  WinehlU,  and  could  be  as- 
signed by  him.  Bryant  v.  Eastman,  7  Cush. 
113;  Medway  Cotton  Manufactory  v.  Adams 
et  al.,  10  Mass.  3G0. 

The  judgment  of  the  court  below  Is  af- 
firmed. 


THATER  V.  BUCHANAN. 
(Supreme  Court  of  Oregon.     Jan.  30,  1905.) 

MOKTOAOG    FORECLOSUBE— PLBADINO    DEFENSES 

—CONSIDEBATION— COMPROMISE    AND 

SETTLEMENT. 

1.  That  a  part  of  the  consideration  for  a 
morti;age  which  is  being  foreclosed  was  made 
up  of  bonuses  charged  on  prior  loans,  and  exteu- 
tions  of  time  for  i>aymeDt  thereof,  cannot  be 
shown  under  an  answer  alleging  merely  that  the 
amount  included  a  ju'lgment  fraudulently  con- 
fessed without  defendant's  authority  or  knowl- 
edge. 

2.  Defendant  in  mortgage  foreclosure  cannot 
show  that  usurious  interest  on  a  previous  loan 
was  included  in  the  amount  of  tne  mortgage, 
without  pleading  it  as  a  defense. 

3.  Where  there  exists  at  the  time  of  a  com- 
promise a  mutual  bona  fide  dispute  between  tbe 
parties  touching  claims  asserted  in  good  faith, 
arising  from  facts  equally  within  the  knowledge 
of  both,  so  that  neither  has  an  undue  ad- 
vantage over  the  other,  the  settlement  is  con- 
clusive between  them  as  to  all  matters  included 
therein. 

Appeal  from  Circuit  Court,  Clatsop  Coim- 
ty;  Thomas  A.  McBrlde,  Judge. 

Action  to  foreclose  a  mortgage  by  Claud 
Thayer  against  Manius  Buchanan.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AtHrmed. 

This  Is  a  suit  to  foreclose  a  mortgage  giv- 
en to  secure  the  payment  of  a  note  for  $549.- 
50,  with  interest  at  8  per  cent,  per  annum, 
bearing  date  February  14,  1899.  Two  sepa- 
rate defenses  ore  interposed:  First.  That 
the  sole  consideration  for  the  execution  of 
the  note  was  a  balance  of  $37  due  \ipon  a 
certain  Judgment,  the  further  sum  of  $47.50, 
costs,  and  the  accrued  interest,  amounting  in 
the  aggregate  to  $108.20,  but  that  defend- 
ant has  paid  plaintiff  $163.76  in  excess  of  this 
sum.  And,  second,  that  in  1893  defendant 
applied  to  plaintiff  for  a  loan  of  $300,  and 
obtained  it  through  his  instrumentality,  but 
nominally  from  J.  E.  Sibley,  for  which  de- 
fendant executed  bis  note,  drawing  interest 
at  10  per  cent.;  that  defendant  subsequently 
confessed  Judgment  upon  the  note  in  favor  of 
Sibley  in  the  county  court  of  Tillamook 
county  for  the  sum  of  $300,  principal,  and 
.$37,  attorney's  fees;  that  later,  about  Sep- 
tember, 1894,  defendant  paid  to  plaintiff 
$300,  to  be  applied  on  the  Judgment,  but  that 
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plaintiff  falTefl  to  give  the  proper  credit 
tberefor,  and  erroneously  and  fraudulently 
Included  the  amount  In  the  note  sued  on  as 
part  consideration  thereof;  tbat  on  the  23d 
day  of  September,  1894,  plaintiff,  without  the 
knowledge  or  consent  of  defendant,  and  with- 
out his  authority,  and  In  fraud  of  his  rights, 
pretending  to  act  for  and  represent  him  as 
bis  attorney  In  fact,  confessed  In  his  name 
in  the  drcnit  court  of  the  state  of  Oregon 
for  Tillamook  county  a  Judgment  In  favor  of 
one  Ik  Coats,  formerly  Ij.  Nolan,  In  the  sum 
of  $130,  for  work,  labor,  and  services  alleged 
to  have  been  performed  as  broker  tor  the  de- 
fendant, which  amount  of  said  judgment 
plaintiff  also  erroneously  and  fraudulently 
included  in  the  note  sued  on,  as  part  consid- 
eration; tbat  defendant  was  wholly  Ignorant 
of  the  action  of  plaintiff  in  confessing  said 
Jndgment  in  his  name,  and  that  neither  Coats 
nor  plaintiff  ever  rendered  any  services  for 
defendant;  that  on  the  8th  day  of  August,  189S, 
plaintiff  fraudulently  conspired  with  Sibley  to 
cheat  and  overreach  this  defendant,  and  pro- 
cured an  execution  to  be  issued  on  the  Sibley 
Judgment;  and  certain  real  property  of  the 
defendant  to  be  sold,  and  thereupon  notified 
defendant  of  what  had  been  done,  and  ex- 
torted from  bim  the  execution  and  delivery 
of  the  note  In  question,  and  that  the  only 
real  consideration  therefor  was  the  sum  of 
$108.20  aforementioned;  and  tbat  defendant 
has  paid  plaintiff  $163.76  in  excess  of  the 
true  consideration  thereof,  for  which  he  prays 
Judgment  against  the  plaintiff.  The  plaintiff, 
for  reply,  while  denying  specifically  except 
as  to  the  confession  of  the  Judgments  alluded 
to,  and  the  execution  and  sale  of  defendant's 
realty  under  one  of  them,  alleges  that  In 
the  month  of  December.  1898,  the  defendant 
was  indebted  to  plaintiff  in  sums  of  money 
exceeding  $549.50,  and  that  on  the  5th  of  the 
month,  the  true  amount  due  from  defendant 
to  plaintiff  being  in  controversy,  they  settled 
and  compromised  the  claims  of  plaintiff, 
whereby  and  in  consideration  whereof  the 
note  In  question  was  executed  and  deliver^ 
ed,  and  the  mortgage  given  to  secure  the 
payment  of  the  same.  A  trial  being  had,  and 
the  decree  of  the  circuit  court  being  favor- 
able to  plaintiff,  the  defendant  appeals. 

Wm.  M.  La  Force,  for  appellant  Frank 
J.  Taylor,  for  respondent 

WOLVERTON,  O.  J.  (after  stating  the 
facts).  We  find  in  the  record  correspondence 
leading  up  to  the  execution  of  the  note  and 
mortgage  In  suit  of  this  nature:  On  Decem- 
ber 6,  1898,  the  defendant  wrote  to  the  plain- 
tiff: "Since  coming  from  Tillamook,  I  have 
made  a  close  study  of  our  matters  and  con- 
clude to  make  you  this  offer:  I  will  give  you 
my  note  and  mortgage  due  in  two  years  at 
8  per  cent,  for  $549.57,  for  your  good  deed. 
If  you  take  this  offer  let  me  know  by  letter 
at  Woodlawn,  Or.,  and  so  instruct  your  at- 
torney at  Portland  and  we  can  exchange  pa- 
pers."   On  the  9th  plaintiff  wrote  the  de- 


fendant: "The  terms  of  settlement  while 
somewhat  under  figures  proposed,  yet  wQI 
be  satisfactory  to  mei.  •  •  •  Would  now 
suggest  that  yon  make  a  partial  payment 
now,  say  $100.  That  you  have  a  bond  for  a 
deed,  &  the  land  be  deeded  back  to  yon  when 
the  sum  yon  mention,  6^.57  &  Int  at  10 
per  cent  Is  paid."  On  December  17,  1898, 
the  defendant  replied  from  Seattle,  Wash.: 
"Yours  of  recent  date  was  received  In  du» 
time.  *  *  *  I  am  anxious  to  attend  to  our 
matter  as  soon  as  I  return  borne — say  about 
Jan.  1.  I  would  prefer  a  deed.  •  •  •  If 
I  never  return  J.  H.  Middleton  wilt  complete 
our  trade."  In  pursuance  of  this  corre- 
spondence and  further  negotiations  with  Mr. 
St  Bayner,  who  was  acting  for  the  plain- 
tiff, the  note  and  mortgage  were  given,  and, 
the  deed  spoken  of  having  bes3i  executed  and 
delivered  to  the  defendant  the  mortgage  was 
given  back,  covering  the  same  premises.  Th» 
land  Is  the  same  as  sold  under  the  Sibley 
Judgment  and  bid  in — whether  by  plaintiff  or 
by  Sibley  does  not  certainly  appear — but  it 
was  redeeded  to  the  defendant  under  tb» 
agreement  by  which  the  note  was  given  In 
pursuance  of  the  alleged  compromise.  Up  to 
this  point  there  is  no  dispute  in  the  testi- 
mony. The  central  idea  of  the  defense  i» 
that  the  note  in  suit  was  obtained  by  fraud, 
or,  rather,  to  be  more  explicit,  by  the  inclu- 
sion, without  the  knowledge  of  defendant, 
of  the  two  items  specified  in  the  pleadings, 
namely,  the  $300  which  it  is  claimed  plaintiff 
omitted  to  credit  on  the  Sibley  judgment  and 
the  $130,  the  amount  of  the  Coats  judgment, 
which  it  is  alleged  plaintiff  fraudulently,  and 
without  the  knowledge  or  consent  of  the  de- 
fendant confessed  in  his  name,  and  as  his 
act  and  deed.  The  plaintiff  acknowledges  the 
payment  of  the  $300,  and  thinks  It  was  only 
partially  credited  on  the  Sibley  Judgment, 
but  says  that  however  that  may  be,  St.  Bay- 
ner was  advised  of  It  and  be  presumes  that 
defendant  got  credit  for  it  In  the  final  set- 
tlement. The  defendant  is  positive  that  th» 
$300  payment  was  to  be  applied  In  full  on 
the  Sibley  judgment  and  that  issuance  of  ex- 
ecution thereon  and  sale  occurred  after  the 
payment,  contrary  to  plaintifTs  assurance 
that  no  such  execution  should  issue  without 
notice  to  bim,  so  that  as  to  this  matter  tb» 
parties  are  not  in  accord.  The  defendant  Is 
discredited,  however.  In  his  allegations  and 
contention  respecting  the  Goats  judgment  as 
there  was  produced  an  authorization  in  writ- 
ing signed  by  him,  the  signature  whereof  h» 
now  acknowledges,  empowering  the  confes- 
sion of  such  judgment  as  is  exhibited  by  the- 
record.  The  defendant  now  declares.  In  ef- 
fect, tbat  the  amount  of  the  Coats  judgment 
was  made  up  of  bonuses  charged  for  loena 
of  money  and  extensions  of  time  for  the  pay- 
ment thereof,  made  to  defendant  and  for 
his  benefit  which  said  bonuses,  it  is  argued, 
were  and  are  usurious  and  Illegal,  and  could 
not  for  that  reason,  constitute  any  legitimate 
consideration  for  the  alleged  compromise  nots- 
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In  suit.  Such  a  contention,  however,  Is  wide 
•of  the  defense  that  the  Judgment  was  fraud- 
Tilently  confessed  without  his  authorization  or 
knowledge,  which  Is,  as  we  hare  seen,  dis- 
proved by  bis  own  admissions.  There  may 
be  some  irregularities  in  the  confession  both 
■of  tbe  Sibley  and  Nolan  or  Coats  Judgments, 
but,  in  the  view  we  have  talsen  of  the  case, 
they  can  make  no  difference  as  to  the  result. 
We  are  satisfied  that  the  note  In  suit  was  the 
result  of  a  compromise  and  settlement  be- 
tween the  parties,  and  that  the  defendant 
at  the  time  was  fully  cognizant  of  every  Item 
going  to  make  up  the  amount.  He  says  In 
his  letter  that,  since  coming  from  Tillamook, 
where  the  plaintiff  lives  and  does  business, 
he  has  made  a  careful  study  of  their  matters, 
■and  concluded  to  make  an  offer  to  give  his 
note  for  $.>19.57,  with  interest  at  8  per  cent., 
And  a  mortgage  to  secure  the  payment  of  the 
same,  the  plaintiff  to  give  his  "good  deed" 
to  the  premises;  and  we  find  that,  although 
the  plaintiff  insisted  upon  different  terms, 
more  advantageous  to  himself,  the  defendant 
had  his  own  way,  and  the  settlement  was 
made  In  accordance  with  his  written  proposi- 
tion. Defendant  admits  that  the  bonuses, 
;as  he  8t}ies  them,  aggregating  $120  or  $130, 
were  included  in  the  settlement,  thus  In- 
dicating effectually  that  he  had  perfect 
knowledge  of  them  and  of  the  Coats  Judg- 
ment at  tbe  time:  and  Anally  he  says  that 
the  settlement  was  consented  to  by  him  be- 
•cause  he  was  not  in  circumstances  to  go  In- 
to a  lawsuit  at  that  time,  his  business  being 
In  such  a  state  that  he  could  not  well  con- 
test tbe  matter  then.  This  is  tantamount  to 
an  admission  of  the  settlement  touching 
these  two  claims,  which,  it  is  alleged,  were 
fraudulently  Included  therein  without  his 
knowledge,  and,  at  the  last,  defendant  seems 
to  rest  his  defense  upon  the  idea  of  coercion, 
wlilch  is  not  satisfactorily  shown  to  be  the 
-case.  Upon  the  whole,  we  are  convinced  that 
the  settlement  was  entered  into  with  a  full 
knowledge  upon  defendant's  part  of  all  the 
items  going  to  make  up  the  amount  finally 
agreed  upon  between  him  and  the  plaintiff, 
and  that  he  was  not  deceived  or  misled  re- 
specting any  of  them ;  and,  the  note  in  suit 
having  been  the  result  of  such  settlement, 
he  is  now  precluded  from  controverting  its 
regularity  and  binding  effect  In  any  particu- 
lar. 

Some  usurious  items  may  have  been  in- 
cluded in  the  settlement,  and  it  looks  very 
much  as  if  such  was  the  case,  which  would 
not  In  themselves  support  the  note ;  but,  as 
we  have  previously  had  occasion  to  observe, 
the  pleadings  set  out  no  such  defense,  and 
we  are  therefore  powerless  to  help  the  de- 
fendant, even  on  account  of  such  demands. 
If  there  exists  at  the  time  of  the  compromise 
and  settlement  a  mutual,  bona  fide  differ- 
ence or  dlfpute  between  the  parties  touching 
claims  honestly  and  in  good  faith  asserted, 
not  arising  as  a  matter  of  law,  but  from 
facts  equally  within  the  knowledge  of  both 


parties,  so  that  neither  has  exercised  an  un- 
due advantage  over  the  other,  then  is  the 
compromise  and  settlement  final  and  conclu- 
sive between  them  as  to  all  matters  includ- 
ed therein.  Of  course,  it  is  no  compromise 
where  one  party  knows  that  he  has  no  claim, 
but  deceives  the  other  into  believing  he  has, 
for.  If  one  has  no  claim  and  knows  it,  the 
other  party  being  deceived,  he  has  conceded 
nothing  by  way  of  compromise ;  but,  as  has 
been  aptly  said,  "he  has  cheated."  So,  also, 
If  there  was  a  mutual  mistake  or  imposition 
through  fraud,  so  that  there  has  been  includ- 
ed in  the  settlement  an  item  or  Items  for 
which  no  fair  consideration  in  fact  exists, 
the  settlement  ought  to  be  held  void  pro  tan- 
to,  the  issue  being  i)roperly  presented  for  ad- 
judication. In  the  absence  of  fraud  or  mis- 
take, however,  the  compromise  of  bona  flde 
claims  equally  within  the  knowledge  of  the 
parties  concerned  must  be  held  final  and  con- 
clusive of  all  matters  going  to  make  up  the 
settlement.  Smith  v.  Farra,  21  Or.  395,  28 
Pac.  241,  20  L.  R.  A.  115 ;  McGlynn  v.  Scott, 
4  N.  D.  18,  58  N.  W.  4(50 ;  Prince  v.  Prince, 
07  Ala.  565 ;  Thompson  v.  Hudgins,  116  Ala. 
93,  22  South.  632 ;  Oreutz  v.  Ileil,  80  Ky.  429, 
12  S.  W.  926.  So  we  conclude  in  this  case 
that  defendant  is  bound  by  his  settlement 
and  compromise  with  the  plaintiff,  and  that 
his  defenses  set  up  by  his  separate  answers 
are  without  merit. 

The  decree  of  the  circuit  court  will  there- 
fore be  afBrmed. 


YOUNG  r.  STICKNEY. 
(Supreme  Court  of  Oregon.     Jan.   30,   1905.) 

TENDER  AFTEB  ACTION  BBOUGHT — EFFECT  AS 
ADMISSION — BBEACH  OF  COXTBACT  —  DEFECT 
OF  PARTIES — WAIVEB   OF  OBJECTION. 

1.  B.  &  C.  Comp.  I  .'5.32,  provides  that  defend- 
ant raay  at  any  time  bpfore  trial  serve  on  plain- 
tiff an  offer  to  allow  jutlsment  for  a  sum  speci- 
fied, and,  if  the  offer  is  not  accepted  within 
three  days,  it  shall  be  deemed  withdrawn,  and 
evidence  thereof  shall  not  be  received  on  tlie 
trial.  Held,  in  an  action  for  breach  of  con- 
tract, that  a  tender  by  defendant  which  is  not 
accepted  is  not  an  admission  of  the  terms  of 
the  contract  and  of  the  breach  alleged;  thus 
leaving  for  determination  only  the  amount  of 
damaiu'ea  to  which  plaintiff  is  entitled. 

2.  Where  plaintiff  in  his  complaint  alleged 
that  be  had  performed  all  the  conditions  of  his 
contract  to  naul  logs  for  defendant  to  a  skid- 
way,  and  claimed  damages  for  failure  of  de- 
fendant to  keep  tlie  skidway  clear,  whereby  he 
was  put  to  great  expense,  he  could  not  recover 
on  evidence  of  part  performance  only  because 
of  defendant's  failure  to  keep  the  skidway  clear 
as  agreed. 

3.  Where  defendant  did  not  take  advantage  of 
a  defect  in  parties  plaintiff  when  it  was  Ok- 
closed  during  the  taking  of  plaintiff's  evidence, 
it  was  too  late  to  raise  the  question  after  ver- 
dict by  motion  for  a  new  trial. 

Appeal  from  Circuit  Court,  Clackamas 
County;   Thomns  A.  McBrlde,  Judge. 

Action  by  W.  H.  Young  against  H.  O.  Stick- 
ney.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

IT  3.  See  Parties,  vol.  37,  Cent  Dig.  ]  167. 
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Tills  1b  an  action  to  recover  for  services 
rendered,  and  also  damages  for  an  alleged 
oreach  of  a  contract.  It  Is  averred  in  the 
complaint  tbat  the  parties  entered  into  an 
agreement  wliereby  plaintiff  'was  to  haul  to 
a  skidway  certain  saw  logs  to  be  cut  by  de- 
fendant, wbo  was  to  pay  bim  $1.75  per  1,000 
feet  tberefor,  and  promptly  to  remove  all 
sucb  logs  from  tbe  skidway,  so  as  not  to  de- 
lay the  performance  of  tbe  work,  and  tbat 
plaintiff  duly  kept  all  tbe  conditions  of  the 
agreement  on  his  part,  and  delivered  on  the 
line  of  tbe  skidroad  232,980  feet  of  saw  logs, 
for  which  tbe  defendant  became  indebted  to 
bim  in  tbe  sum  of  $407.71,  and  had  paid  on 
account  thereof  only  $237.13,  leaving  due 
$170.58.  "For  a  further  cause  of  action 
against  the  defendant,  tbe  plaintiff  now  re- 
peats each  and  every  allegation  of  the  first 
cause  of  action  herein,  and  further  alleges 
that  the  defendant.  In  violation  of  bis  part  in 
the  contract,  failed  and  refused  to  remove 
the  said  saw  logs  delivered  to  plaintiff  on  the 
line  of  said  skidroad,  and  allowed  tbe  same 
to  accumulate  until  all  available  skidroads 
and  delivery  ground  became  blocked,  and 
plaintiff  was  thereby,  in  tbe  performance 
of  bis  said  contract,  put  to  great  and  unnec- 
essary expense  thereby  in  making  such  de- 
livery, and  was  compelled  to,  and  did,  haul 
a  large  portion  of  said  logs  over  long  distan- 
ces, and  onto  other  and  more  difficult  grounds 
to  haul  over,  and  was  compelled  to,  and  did, 
make  other  and  different  rollways  and  skid- 
ways  for  the  accommodation  of  said  logs, 
and  to  the  damage  of  the  plaintiff  in  the  sum 
of  two  hundred  dollars."  Tbe  answer  denied 
the  material  allegations  of  the  complaint, 
and,  for  a  further  defense,  averred  that  the 
contract  between  tbe  parties  required  plain- 
tiff to  prepare,  haul,  and  deliver  on  the  skid- 
road, or  on  skids  beside  it,  sucb  logs  as  de- 
fendant might  cut  and  saw  Into  proper 
lengths,  for  which  be  was  to  be  paid  $1.75 
per  1,000  feet;  that  defendant  felled  and  cut 
into  saw  logs  125,974  feet,  which  plaintiff 
prepared  and  delivered  as  stipulated,  for 
which  there  became  due  bim  $220.13:  tbat 
defendant  also  cut  86,382  feet  and  9,382  feet 
of  saw  logs,  respectively,  which  plaintiff  pre- 
pared, and  hauled  tbe  former  short  distan- 
ces, but  did  not  deliver  them  at  tbe  places 
agreed  upon,  and  the  latter  be  did  not  at- 
tempt to  haul,  for  which  service  defendant 
was  willing  to  pay,  and  offered  him  $1  per 
1,000  feet,  or  $86.38,  for  hauling  the  former, 
and  50  cents  per  1,000  feet,  or  $4.69,  for  pre- 
paring the  latter,  notwithstanding  he  failed 
to  perform  his  part  of  the  contract  and  there 
was  nothing  due  bim  thereunder  for  his  la- 
bor; and  that  the  money  earned  by  plaintiff, 
together  with  that  which  defendant  was  will- 
ing to  pay  him  for  his  labor,  is  $311.20,  of 
which  he  had  received  $2.50.80.  The  defend- 
ant, before  the  trial,  served  upon  plaintiff 
an  offer  to  allow  judgment  to  be  given 
against  him  for  $60.40,  but,  tbe  proposal  not 
having  been  accepted,  a  trial  was  bad,  and 


tbe  jury  found  for  plaintiff  In  tbe  sum  of 
$170.58  on  the  contract,  and  $123  as  dam- 
ages; and,  judgment  having  been  rendered 
thereon,  the  defendant  appeals. 

Wm.  T.  Muir,  for  appellant.  Harvey  K. 
Cross,  for  respondent 

MOORE,  J.  (after  stating  tbe  facts).  The 
plaintiff  at  tbe  trial  having  Introduced  bis 
testimony  and  rested,  defendant's  counsel 
moved  the  court  for  a  judgment  of  nonsuit 
on  tbe  ground  that  the  first  cause  of  action 
stated  in  tbe  complaint  is  based  on  an  ex- 
press contract,  all  tbe  conditions  of  which,  it 
is  alleged,  plaintiff  fully  performed,  while 
the  testimony  shows  a  nonperformance,  to 
excuse  which  be  relies  on  the  defendant's 
alleged  breach  of  tbe  contract,  without  al- 
leging such  waiver.  Tbe  motion  was  over- 
ruled and  an  exception  saved,  and  It  Is  con- 
tended tbat  the  court  erred  In  refusing  to 
grant  the  nonsuit.  It  is  argued  by  plaintifTs 
counsel,  however,  that  defendant's  tender  to 
plaintiff  of  the  sum  of  $60.40  in  settlement 
of  bis  demand  Is  equivalent  to  an  admis- 
sion of  the  terms  of  the  contract,  and  of  its 
breach  as  alleged,  thus  leaving  for  deter- 
mination only  the  amount  of  damages  to 
which  plaintiff  was  entitled.  Tbe  legal  prin- 
ciples insisted  upon  will  be  considered  in 
their  inverse  order. 

The  statute  regulating  offers  to  compro- 
mise disputed  claims  provides  tbat  tbe  de- 
fendant may  at  any  time  before  trial  serve 
upon  tbe  plaintiff  an  offer  to  allow  judg- 
ment to  be  given  against  bim  for  the  sum 
therein  specified.  If  the  offer  is  not  accept- 
ed within  three  days,  it  shall  be  deemed  with- 
drawn, and  evidence  thereof  shall  not  be  re- 
ceived on  the  trial.  B.  &  C.  Comp.  f  532. 
The  defendant's  offer  was  not  accepted  by 
plaintiff,  and  his  refusal  In  this  respect  ren- 
ders the  proposed  compromise  as  though  it 
had  never  been  made.  It  would  not  conduce 
to  tbe  speedy  settlement  of  actions  if  a 
plaintiff  could  decline  such  an  offer  until 
after  be  bad  secured  a  judgment,  and  on  ap- 
peal urge  the  proposal  as  an  admission  of 
the  cause  of  action  as  alleged,  leaving  for 
consideration  only  the  sum  claimed  to  be 
due  him.  A  plaintiff  ought  not  to  be  permit- 
ted thus  to  speculate  on  the  outcome  of  a 
trial,  and,  whatever  tbe  rule  may  have  been 
at  common  law  in  relation  to  the  effect  of  a 
tender,  our  statute  has  wisely  regulated  the 
matter  by  providing  that  if  the  offer  is  not 
accepted  within  three  days,  it  shall  be  deem- 
ed withdrawn. 

It  is  not  alleged.  In  tbe  first  cause  of  ac- 
tion stated  in  the  complaint,  what  quantity 
of  logs  defendant  was  to  cut  or  plaintiff  to 
prepare  and  haul,  so  tbat  the  averment  that 
the  latter  fully  performed  all  the  conditions 
of  the  contract  to  be  kept  by  bim  is  not  in- 
consistent therewith.  The  plaintifTs  theory 
of  tbe  case,  as  disclosed  by  the  entire  com- 
plaint, is  that  he  hauled  all  tbe  logs  that 
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were  cut,  but,  In  consequence  of  defendant's 
failure  to  keep  the  skldroad  free  from  ob- 
structions, be  was  damaged  in  tbe  sum  of 
*200.  As  evidence  of  what  tbe  bill  of  excep- 
tions sbows,  tbe  court,  alluding  to  tbe  testi- 
mony given  on  this  branch  of  the  case.  In 
charging  tbe  Jury,  said,  "It  Is  admitted  by 
tbe  plaintiff  that  there  was  a  failure  to  de- 
liver all  tbe  logs  be  agreed  to  deliver."  "The 
rule,"  says  Mr.  Justice  Bean  In  Building  As- 
sociation V.  State  Insurance  Co.,  29  Or.  569, 
46  Pac.  366,  "Is  well  settled  that  a  plaintiff 
cannot  plead  performance  of  a  condition  pre- 
cedent, and  recover  under  proof  of  a  waiver 
of  such  performance."  In  Hannan  ▼.  Green- 
field, 36  Or.  97,  58  Pac.  888,  It  was  held  that 
the  proofs  must  follow  tbe  allegations  of  a 
complaint,  and  that  the  averment  that  plain- 
tiff had  performed  all  the  conditions  of  a  con- 
tract precedent  to  bis  right  to  maintain  an 
action  could  not  be  upheld  on  tbe  introduc- 
tion of  evidence  showing  that  bis  failure  to 
perform  bis  part  of  tbe  contract  resulted 
from  a  waiver  thereof  by  tbe  defendant.  In 
Durkee  v.  Carr,  38  Or.  189,  63  Pac.  117,  in 
discussing  this  subject,  It  Is  said:  "Tbe  rules 
of  tbe  common  law  respecting  the  allegation 
of  the  performance  of  a  condition  precedent 
have  been  changed  by  our  statute  so  as  to 
permit  a  party  to  plead  generally  that  be  had 
duly  performed  all  tbe  conditions  imposed 
upon  him  by  bis  agreement  Hill's  Ann. 
Laws  1892,  {  87.  But  when  be  relies  upon  a 
waiver  of  such  performance  by  tbe  adverse 
party,  he  should  aver  that  fact,  so  as  to  let 
in  evidence  thereof."  If  the  defendant  fail- 
ed promptly  to  remove  tbe  logs  from  the 
skidway,  so  that  plahitifl  was  prevented  from 
performing  his  part  of  the  contract,  the  lat- 
ter, upon  an  averment  and  a  proof  of  such 
n^lect,  was  entitled  to  compensation  for  tbe 
labor  performed,  and  also  for  tbe  damages 
resulting  from  tbe  defendant's  breach  of  the 
agreement.  Tbe  testimony  Introduced  by 
plaintiff  did  not  sustain  the  allegations  of  bis 
complaint,  and,  there  having  been  a  failure 
of  proof  of  his  theory  of  tbe  case,  the  court 
erred  in  refusing  to  grant  a  Judgment  of  non- 
salt 

The  defendant's  counsel,  invoking  the  rule 
announced  in  Gardner  v.  McWilllams,  42  Or. 
14,  69  Pac.  915,  Insist  that  because  the  sec- 
ond count  of  the  complaint  repeats  the  aver- 
ments of  tbe  first  by  reference  thereto,  it 
does  not  state  facts  sufllclent  to  constitute 
a  cause  of  action.  We  do  not  think  It  neces- 
sary at  this  time  to  determine  the  question 
presented,  for,  if  the  complaint  be  defective 
In  not  specifically  alleging  the  facts  relied 
on.  It  can  be  amended  In  this  particular  as 
well  as  in  that  to  which  attention  has  been 
called. 

After  the  verdict  was  rendered,  defend- 
ant's counsel  filed  a  motion  for  a  new  trial, 
which,  among  other  reasons  therefor,  states 
that  the  testimony  disclosed  that  plaintiff 
had  a  partner  in  the  work  performed  for  de- 
fendant who  was  not  made  a  party.    This 


fact  appears  from  the  testimony  given  by 
plaintiff  on  bis  cross-examination.  At  tbe 
time  it  was  disclosed,  defendant's  counsel 
was  aware  of  the  existence  of  the  partner- 
ship relation,  and,  if  he  desired  to  take  ad- 
vantage of  the  defect  of  parties,  he  should 
then  have  Interposed  some  objection  there- 
to; but  not  having  done  so,  he  ought  not  to 
be  permitted  to  speculate  on  tbe  probability 
of  a  favorable  verdict  and.  If  found  to  be 
adverse,  seek  to  set  it  aside  on  that  ground. 
He  had  an  oi^)ortunity  to  raise  this  question 
when  It  arose,  but,  not  having  made  any  ob- 
jection at  that  time.  It  was  too  late  to  do  so 
when  the  motion  for  a  new  trial  was  Inter- 
posed. The  defect  of  parties,  however,  can 
be  cured  at  another  trial  by  a  proper  amend- 
ment of  the  complaint. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  such  further  proceedings  as 
may  be  necessary,  not  inconsistent  with  this 
opinion. 


HILDEBRAND  v.  UNITED  ARTISANS. 
(Supreme   Court  of   Oregon.     Jan.   SO,    1905.) 

COBPOBATIONS  —  PBOCESS— SERVICE     ON     LOCAL 

AOENT  —  VENUE  —  BETURN    OP 

8EBVICE — COMPLAINT. 

1.  B.  &  C.  Comp.  i  55,  provides  that  where 
none  of  the  officers  of  a  corporation  reside  or 
have  an  office  in  the  county,  service  of  process 
shall  be  made  on  any  clerk  or  agent  found  in 
tiie  county.  Held,  that  service  on  a  fraternal 
benefit  association  may  be  made  on  the  secretary 
of  the  local  assembly,  whose  dnty  it  is,  among 
Others,  to  notify  the  8upreni,e  secretary  when 
tbe  death  of  a  member  occurs,  and  to  make  re- 
ports of  money  and  membership  to  the  supreme 
assembly. 

Z  'J'he  venue  of  a  cause  of  action  on  a  cer- 
tificate of  memt>er8hip  of  a  fraternal  benefit  as- 
sociation is  the  county  of  the  member's  resi- 
dence at  the  time  of  bis  death. 

3.  Where  an  action  aeainst  a  corporation  i:: 
commenced  in  the  county  in  which  the  cause 
acciiied,  as  permitted  by  B.  &  C.  Comp.  §  55, 
instead  of  in  the  county  where  defendant  haH 
its  principal  office  and  place  of  business,  as  pro- 
vided by  section  44,  the  return  of  the  officer  on 
the  process  must  show  the  reason  for  making 
the  service  on  the  local  agent. 

4.  Under  B.  &  C.  Comp,  I  44,  requiring  an 
action  to  he  brought  in  the  county  of  defend- 
ant's residence,  and  section  55,  permitting  an 
action  against  a  corporation  in  the  county  in 
which  the  action  accrued,  if  service  can  be  had 
on  an  agent  in  that  county,  the  complaint  in 
an  action  against  a  fraternal  benefit  association 
must  show  where  tbe  action  accrued. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Robert  Hiidebrand,  by  bis  guard- 
Ian,  S.  J.  Culver,  against  tbe  United  Artisans, 
a  corporation.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

P.  L.  Willis,  for  appellant  John  T.  Long, 
for  respondent 


PER  CURIAM.  This  Is  an  action  by  a 
minor,  instituted  by  his  guardian  In  the  cir- 
cuit court  for  Douglas  county,  against  a  prl- 

f  2.  Sea  Insurance,  vol.  28,  Cent  Dig.  {  1992. 
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vate  corporation,  having  Its  principal  place 
of  business  In  Multnomah  county,  to  recover 
upon  a  benefit  certificate  issued  by  It,  stipu- 
lating to  pay  plaintiff  the  sum  of  $1,900  In 
case  of  his  father's  death.  The  complaint 
alleges  that  the  defendant  was  organized 
under  the  laws  of  this  state,  and  is  engaged 
therein  In  mutual  life  insurance  on  the  as- 
sessment plan;  that  In  conducting  its  busi- 
ness it  constituted  at  Roseburg,  Or.,  a  lodge, 
known  as  "Unipqua  Assembly,  No.  105";  that 
In  consideration  of  the  payment  by  plain- 
tiff's father  of  the  fees  and  charges  pre- 
scribed and  of  his  compliance  with  the  de- 
fendant's rules  and  regulations,  It  "there 
executed  and  delivered"  to  him  a  contract 
of  Insurance,  a  coijy  of  which  is  set  out, 
whereby  he  became  a  member  in  good  stand- 
ing In  that  assembly,  and  entitled  to  all 
the  rights,  benefits,  and  privileges  of  mem- 
bership in  the  defendant  corporation;  that 
plaintiff's  father,  having  fully  complied  with 
all  the  conditions  required  of  him  by  it,  died 
November  18,  1003;  and  that  due  proof  of 
his  death  was  made  to  the  defendant  with- 
in the  time  preiscribed,  but  for  more  than  60 
days  thereafter  it  declined,  and  now  refuses, 
to  pay  any  part  of  the  sum  named  in  the  cer- 
tificate. A  summons  was  issued,  and  the 
sheriff  of  Douglas  county  certifies,  in  his  re- 
turn indorsed  thereon,  that  he  served  It  In 
that  county  upon  the  wlthin-named  defend- 
ant, the  United  Artisans,  by  delivering  a  true 
copy  thereof,  prepared  and  certified  to  by 
him,  and  also  a  copy  of  the  complaint  pre- 
pared and  certified  to  by  one  of  plaintiff's  at- 
torneys to  Minnie  Jones,  the  secretary  of 
Umpqua  Assembly,  No.  105,  and  agent  of  the 
defendant  corporation;  and  that  the  reason 
he  made  the  service  upon  her  was  because 
the  president  or  other  head  of  the  corpora- 
tion, secretary,  cashier,  or  managing  agent 
thereof,  did  not  reside  or  have  an  office  In 
Douglas  county.  The  defendant's  attorney, 
appearing  specially,  moved  to  set  aside  the 
service  of  the  process  on  the  ground  that  the 
court  did  not  have  Jurisdiction  of  the  body 
of  the  defendant;  supplementing  the  motion 
by  Ills  affidavit,  and  that  of  the  defendant's 
managing  agent,  to  the  effect  that  such  serv- 
ice was  not  made  upon  its  agent  A  counter 
affidavit  was  filed  by  plaintiff's  attorney,  In 
wliich  he  sets  out  what  purport  to  be  the 
duties  of  a  secretary  of  a  subordinate  assem- 
bly of  the  defendant  corporation.  Based  on 
the  showing  thus  made,  the  court  refused  to 
quash  the  service,  and,  for  want  of  an  an- 
swer or  other  pleading,  rendered  judgment 
against  the  defendant  for  the  sum  demand- 
ed, and  it  appeals. 

The  statute  regulating  the  manner  of  se- 
curing Jurisdiction  of  the  person  of  a  de- 
fendant Is  as  follows:  "The  summons  shall 
be  served  by  delivery  of  a  copy  thereof,  to- 
gether with  a  copy  of  the  complaint  prepared 
and  certified  by  the  plaintiff,  his  agent  or  at- 
torney, or  by  the  county  clerk,  as  follows: 
(1)  If  the  action  be  against  a  private  corpo- 


ration, to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing 
agent,  or  in  case  none  of  the  officers  of  the 
corporation  above  named  shall  reside  or  have 
an  office  in  the  county  where  the  cause  of  ac- 
tion arose,  then  to  any  clerk  or  agent  of  such 
corporation  who  may  reside  or  be  found  In 
the  county,  or  if  no  such  officer  be  found, 
then  by  leaving  a  copy  thereof  at  the  resi- 
dence or  usual  place  of  abode  of  such  clerk 
or  agent."  B.  &  C.  Comp.  {  55.  The  affidavit 
of  plaintiff's  counsel  states  that  Minnie 
Jones,  as  secretary  of  TJmpqna  Assembly,  No. 
105,  of  the  United  Artisans,  was  required  to 
remit  all  moneys  to  the  supreme  assembly; 
to  notify  the  supreme  secretary  when  the 
death  of  a  benefit  member  occurs,  and  to 
see  that  all  blanks  for  proof  of  death  are 
promptly  filled  out  ond  returned  to  the  su- 
preme secretary;  and  semiannually  to  make 
a  report  of  all  members  In  good  standing, 
and  of  other  items  of  Interest.  The  affidavits 
of  defendant's  counsel  and  of  Its  managing 
agent  fail  to  state  any  facts  from  which  the 
conclusion  can  be  deduced  that  Minnie  Jones 
was  not  an  agent  of  the  defendant.  They 
are  simply  to  the  effect  that  she  was  not  Its 
agent  or  representative,  and  are  nothing 
more  than  mere  expressions  of  opinion,  not 
amounting  to  the  specifications  of  probative 
facts  from  which  her  authority,  or  want 
thereof,  is  to  be  determined.  The  question 
of  agency  is  to  be  ascertained  by  considering 
the  business  transacted  for,  and  the  acts 
performed  by,  one  person  for  another,  with 
his  previous  authorization  or  subsequent 
knowledge  and  approval.  Upon  the  proof  of 
these  facts,  the  conclusion  Is  reached  whether 
or  not  the  agency  existed  at  the  time  relied 
upon.  This  deduction  is  based  upon  evidence 
of  the  facts  adverted  to,  and  cannot  be  made 
to  depend  upon  the  opinions  of  witnesses, 
for  that  would  be  delegating  to  them  the 
duty  devolving  upon  the  court. 

■Where  the  regulations  of  an  association 
having  a  benefit  department  require  the  sec- 
retary of  each  local  division  to  certify  to  the 
health  of  every  applicant  for  Insurance,  to 
keep  a  correct  list  of  the  members  of  the 
benefit  department,  and  to  place  therein  the 
;  name  of  any  member  of  an  insurance  de- 
partment Joining  his  division  by  transfer 
from  any  other  division,  such  secretary  Is  an 
agent  of  the  association.  Dixon  v.  Order  of 
Railway  Conductors  of  America  (C.  C.)  4d 
Fed.  910.  In  deciding  that  case,  the  court, 
referring  to  the  duties  which  the  secretary 
was  directed  to  perform,  says:  "The  list 
required  to  be  kept  by  the  local  secretary 
could  perform  no  office,  except  as  an  aid  to 
the  defendant  in  its  transactions  with  its 
meml)ers.  In  these  respects  the  local  secre- 
tary is  in  no  sense  the  agent  of  the  assured. 
The  acts  re«iuircd  are  for  the  benefit  of  the 
assurer,  not  the  assured,  and  are  done  by 
the  authority  of  the  company,  not  of  the 
member.  The  Imposition  of  such  duties  upon 
local  secretaries  constitutes  them  agenti  of 
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the  corporatton,  within  the  deflnldon  of  the 
statute,  for  the  purpose  of  service  of  proc- 
ess." To  the  same  effect  la  the  case  of  South- 
western Mutual  Benefit  Association  ▼.  Swen- 
son,  40  Kan.  449,  30  Pac.  406.  We  think  the 
affidaTlt  of  plaintifC's  counsel  sufficiently 
shows  that  the  duties  required  of  a  secretary 
of  a  subordinate  assembly  of  the  United  Arti- 
sans made  Minnie  Jones  an  agent  of  the  de- 
fendant corporation  in  Douglas  county,  so 
that  a  delivery  of  a  certified  copy  of  the 
summons  and  of  the  complaint  to  her  was 
the  service  of  process  on  It,  and  It  remains 
to  be  seen  whether  the  record  affirmatively 
shows  that  the  cause  of  action  arose  in  that 
county. 

"Where  statutes,"  says  a  text-writer,  "pro- 
vide that  an  insurance  company  may  be  sued 
within  the  county  In  which  the  cause  of  ac- 
tion, or  some  part  of  it,  arose.  It  Is  generally 
held  that  an  action  on  a  policy  of  life  In- 
surance Is  maintainable  in  the  county  where 
the  insured  resided  and  died."  11  Bnc.  PI.  & 
Fr.  3S4.  The  sum  named  in  a  certificate  of 
a  fraternal  Insurance  association  does  not 
usually  become  payable  until  the  death  of 
the  assured,  upon  the  happening  of  which 
the  persons  designated  in  the  certificate  as 
the  beneficiaries  eo  Instaute  acquire  a  vested 
Interest  therein.  Masonic  Mutual  Benefit  So- 
ciety V.  Burkhart,  110  Ind.  189,  10  N.  B.  79; 
Id.,  11  N.  E.  449;  Hoeft  v.  Supreme  Lodge 
ICnights  of  Honor  (Cal.)  45  Pac.  185,  33  L. 
K.  A.  174.  The  indemnity  thus  rendered  pay- 
able by  the  happening  of  the  condition  is  in 
the  nature  of  personal  property  bequeathed 
by  a  testator;  the  policy  representing  the  last 
will  of  the  deceased,  and  the  beneficiaries 
named  therein  pcrsonatlug  the  legatees.  If 
the  policy  were  payable  to  the  decedent's  es- 
tate, the  sum  specified  would  on  hla  death 
become  an  asset  thereof,  and  be  subject  to 
the  law  In  relation  to  administration.  In  or- 
dinary life  insurance  policies  the  cause  of 
action  necessarily  arises  when  the  right  to 
the  sum  specified  accrues  by  reason  of  the 
death  of  the  assured,  and  the  cause  of  action 
must  arise  In  the  county  of  which  he  at  the 
time  of  bis  death  was  an  Inhabitant  Bruil 
V.  Northwestern  Mutual  Relief  Ass'n,  72  Wis, 
430,  39  N.  W.  529.  All  actions,  except  such 
as  have  been  localized  by  statute  (Bailey  v. 
Malheur  Irrigation  Co.,  36  Or.  54,  57  Pac. 
910),  must  be  commenced  in  the  county  in 
which  the  defendant  resides  or  may  be  found 
at  the  time  it  was  instituted.  B,  &  C.  Comp. 
{  44.  This  section  has  been  impliedly  amend- 
ed so  as  to  permit  an  action  to  be  brought 
against  a  corporation  in  the  county  in  which 
the  cause  of  action  arose.  Id.  i  55.  The 
Tesidence  of  a  corporation  is  deemed  to  be  In 
the  county  In  which  it  has  its  principal  of- 
fice or  place  of  business,  where  It  may  at 
all  times  be  sued.  When  the  action  Is  com- 
menced In  the  county  In  which  the  cause  of 
action  arose,  and  not  in  the  county  where 
the  corporation  has  its  principal  office  and 
place  of  busiuess,  the  return  of  the  officer  up- 


on the  process  must  show  the  reason  for 
making  the  service  in  the  manner  pursued. 
Holgate  V.  Oregon  Pacific  R.  Co.,  16  Or.  123, 
17  Pac.  859.  The  delivery  of  certified  copies 
of  a  summons  and  of  a  complaint  to  an  in- 
ferior agent  of  a  corporation,  outside  the 
county  of  its  principal  office  and  place  of 
business,  is  a  substituted  service  of  process*, 
and  the  return  of  the  officer  must  show  the 
facts  necessary  to  confer  Jurisdiction.  Caro 
V.  Oregon  &  C.  R.  Co.,  10  Or.  610;  Weaver 
V.  Southern  Oregon  Co.,  30  Or.  848,  48  Pac. 
1C7.  To  enable  a  court  to  render  a  valid 
personal  judgment  against  a  foreign  corpora- 
tion by  the  service  of  process  on  an  agent,  it 
must  appear  somewhere  in  the  record  that 
the  corporation  was  engaged  in  business  in 
the  state.  St.  Clair  v.  Cox,  106  U.  S.  350,  1 
Sup.  Ct.  354,  27  li.  Ed.  222;  Parrell  v.  Ore- 
gon Gold  Co.,  SI  Or.  463,  49  Pac.  876.  The 
rule  as  to  venue  adopted  by  this  court  is  that 
though  a  corporation,  for  the  purpose  of  Juris- 
diction, may  be  engaged  In  business  through- 
out the  entire  state.  Its  residence,  within  the 
meaning  of  the  statute  (B.  &  C.  Comp.  $  44), 
Is  in  the  county  where  its  principal  office  is 
located;  and,  while  it  may  be  sued  in  any 
other  county  than  that  of  Its  domicile  (Id.  § 
55),  the  right  to  maintain  the  suit  depends 
upon  the  fact  that  the  cause  of  action  arose 
In  the  county  In  which  the  venue  is  laid. 
Such  right  is  an  exception  Ingrafted  by  im- 
plication on  the  general  statute,  and,  to  bring 
the  notice  home  to  a  corporation  which  is  to 
be  imputed  to  it  by  the  service  of  process  on 
an  Inferior  agent,  the  record,  by  a  parity  of 
reasoning,  and  following  the  rule  adopted  in 
Farrell  v.  Oregon  Gold  Co.,  supra,  must 
somewhere  show  that  the  cause  of  action 
arose  in  the  county  in  which  the  action  was 
brought. 

The  complaint  states  that  at  Roseburg, 
Or.,  the  defendant  "there  execdted  and  de- 
livered" to  plaintiff's  father  a  contract  of  in- 
surance. The  benefit  certificate  shows  that 
It  was  signed  by  the  officer  of  the  defendant 
corporation  at  Portland,  Or.,  April  12,  1001. 
Eight  days  thereafter  it  was  countersigned 
by  the  master  artisan  and  secretary  of  Ump- 
qua  Assembly  No.  105.  Immediately  below 
their  approval,  but  over  the  signature  of  the 
plaintiff's  father,  is  the  following  Indorse- 
ment: "I  hereby  accept  this  certificate  and 
the  conditions  therein  named."  A  contract 
Is  completed  at  the  place  where  the  minds  of 
the  parties  meet  and  assent  to  the  terms  of 
the  ogreement.  It  is  fairly  to  be  implied 
from  the  contract  of  Insurance  that  It  was 
entered  into  at  Roaebnrg.  in  Douglas  county; 
but  it  is  nowhere  disclosed  by  the  record  that 
plaintifTs  father,  at  the  time  the  certificate 
was  issued,  was  an  inhabitant  of  that  county. 
If  this  fact  were  manifest  from  an  inspec- 
tion of  the  record,  it  is  possible  that  a  con- 
tinuation of  his  residence  would  be  presumed 
until  his  death;  but,  in  the  absence  of  such 
showing,  it  does  not  affirmatively  appear  that 
the  cause  of  action  arose  in  Douglas  county. 
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The  judgment  will,  therefore,  be  reversed, 
and  the  cause  remanded,  with  Instructions  to 
quash  the  service  of  the  summons,  and  for 
such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion. 


SHEEHAN  V.  SCOTT.    (S.  P.  2.309.) 
(Supreme  Court  of  California.     Jan.  4,  1905.) 

STATES— LEGISLATIVE  POWER— CONSTITUTION — 
CO.NSTRUCTIOX  —  DELEGATIONS  —  MUNICIPAL 
CORPORATIONS  —  CHARTERS  —  OFFICERS  — 
QUAL1KIC.\TI0NS  —  TAX  COLLECTOR  —  KESI- 
DENCE— EVIDENCE  —  INTENTION  —  FINDINGS 
—APPEAL. 

1.  Under  Sau  Francisco  City  Charter  (St. 
1899,  p.  274,  art.  4,  e.  5,  §  1),  providing  for  the 
election  of  a  tax  collector,  who  shall  be  an  elect- 
or of  the  city  and  county  at  the  time  of  his  elec- 
tion, and  who  must  have  been  such  for  at  least 
five  years  next  preceding  such  time,  a  person 
elected  to  such  office,  who  had  not  been  an 
elector  of  such  city  and  county  for  five  years 
next  preceding  the  time  the  votes  were  cast  for 
him,  was  ineligible. 

2.  Const,  art.  4,  S  1,  vesting  the  legislative 
power  of  the  state  in  a  Senate  and  Assembly, 
includes  all  legislative  power  of  the  state,  the 
exercise  of  which  is  not  expressly  prohibited  to 
the  Legislature  or  conferred  on  some  other  body. 

3.  Though  the  Legislature  can  never  increase 
or  diminish  the  constitutional  qualifications  pre- 
scribed for  eligibility  to  any  of  the  offices  cre- 
ated by  such  instrument,  it  may  prescribe  ad- 
ditional qualifications  for  all  offices  which  it  is 
authorized   to   establish. 

4.  Const,  art.  11,  §  6.  prohibiting  the  Legis- 
lature from  creating  municipalities  by  special 
laws,  and  section  8,  giving  to  certain  cities  the 
right  to  frame  charters  for  their  own  govern- 
ment, which,  if  approved  by  the  Legislature, 
shall  become  the  organic  act  of  such  cities  and 
sui'ersede  inconsistent  laws,  withdrew  from  the 
state  Senate  and  Assembly  the  legislative  au- 
thority of  the  state  with  reference  to  municipal 
government  for  such  cities  until  after  the  pro- 
posed charter  was  prepared  for  submission,  and 
then  limited  such  authority  to  the  mere  approval 
or  rejection  of  the  charter  formulated. 

5.  The  authority  so  withdrawn  and  confer- 
red on  such  cities  is  none  the  less  a  part  of  the 
lawmaking  power  of  the  state  l)ecause  contain- 
ed in  the  article  on  "Cities,  Counties  and 
Towns,"  rather  than  in  the  article  on  ''Legisla- 
tive Department." 

6.  San  Francisco  City  Charter  (St.  1809.  p. 
274,  art.  4,  c.  5,  §  1),  requiring  a  person  to  have 
been  an  elector  of  the  city  and  county  for  five 
years  at  the  time  of  his  election,  in  order  to  be 
eligible  to  the  office  of  tax  collector,  is  not  un- 
constitutional, as  beyond  the  power  of  the  state 
Legislature  and  the  legislative  department  of 
the  city,  in  prescribing  additional  qualifications 
for  office  to  those  prescribed  for  constitutional 
offices. 

7.  A  determination  by  the  superior  court  of 
an  issue  of  fact  on  conflicting  evidence  is  con- 
clusive on  appeal. 

8.  In  an  election  contest  for  the  office  of  city 
tax  collector,  evidence  held  to  justify  a  finding 
that  defendant  had  not  been  a  resident  of  the 
city  for  five  years  next  prior  to  his  election,  as 
lequired  bv  San  Francisco  City  Charter  (St. 
1809.  p.  274,  art.  4,  c.  5,  §  1),  and  was  there- 
fore  ineligible. 

9.  Evidence  of  defendant's  intention  to  take  up 
his  place  of  abode  in  a  certain  city,  unaccom- 
panied with  acts  calculated  to  carry  such  inten- 
tion into  effect,  other  than  the  mere  placing  of 
his  wife  in  the  home  of  her  father,  in  such  city, 
an'l  defendant's  occasional  visits  to  her.  was  in- 
sufficient to  establish  his  residence  in  such  city. 


Commissioners'  Decision:  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  J.  M.  Sea  well.  Judge. 

Action  by  Edward  I.  Sbeeban  against  Jo- 
seph H.  Scott.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Wal.  J.  Tuska  and  A.  Ruef,  for  appellant. 
G.  W.  McEnerney  and  Jno.  8.  Drum,  for  re- 
spondent. 

HARRISON,  C.  At  the  municipal  election 
held  in  San  Francisco  November  7,  1899,  the 
appellant  received  a  plurality  of  all  the  votes 
cast  for  the  office  of  tax  collector  of  said 
city  and  county,  and  thereafter  the  board  of 
election  commissioners  declared  him  to  have 
been  elected  to  said  office  for  the  term  of 
two  years  from  the  first  Monday  after  the 
1st  day  of  January,  1900,  and  Issued  to  him  a 
certificate  of  election  therefor.  The  respond- 
ent herein — an  elector  of  said  city  and  coun- 
ty— contested  his  right  to  the  office  upon  the 
ground  that,  under  the  provisions  of  the  char- 
ter of  San  Francisco,  he  was  not  at  the  time 
of  his  election  eligible  to  aucfa  office,  and  on 
December  22,  1809,  filed  with  the  county  clerk 
a  verified  statement  setting  forth  the  par- 
ticular grounds  of  such  contest.  Upon  the 
hearing  thereof  the  superior  court  found  that 
from  the  Ist  day  of  January,  1893,  until  sub- 
sequent to  the  1st  day  of  January,  1895,  the 
appellant  was  an  inhabitant,  resident,  and 
elector  of  the  county  of  Santa  Clara,  and  was 
not  an  Inhabitant,  resident,  or  elector  of  the 
city  and  county  of  San  Francisco;  that  he 
was  not  an  elector  of  said  city  and  county 
for  five  years  next  preceding  the  date  of  the 
election  held  on  November  7,  1899,  nor  for 
five  years  next  preceding  the  first  Monday 
after  the  1st  day  of  January,  1900,  and  that 
be  was  not  at  any  time  during  the  years  1893, 
1894,  or  1895,  until  subsequent  to  the  Ist  day 
of  April,  1895,  an  Inhabitant  or  resident  of 
San  Francisco  for  a  period  of  90  days,  and 
was  not  an  elector  of  said  city  and  county 
until  afto'  April  1,  1895,  and  thereupon  held 
that  he  was  not  eligible  to  the  said  office  of 
tax  collector,  and  was  not  duly  elected  to 
said  office,  and  rendered  judgment  annulling 
and  setting  aside  his  said  election,  and  can- 
celing the  certificate  of  election  Issued  to 
him.  From  this  judgment  the  present  ap- 
peal has  been  taken. 

The  charter  of  San  Francisco  was  framed 
by  a  board  of  freeholders  elected  therefor, 
and  was  approved  by  the  Legislature  Janu- 
ary 26,  1899.  St.  1809,  p.  241.  Section  1.  c. 
5,  art  4,  declares  (page  274):  "There  shall 
be  a  tax  collector  of  the  city  and  county, 
who  shall  be  an  elector  of  the  city  and  coun- 
ty at  the  time  of  his  election,  and  who  must 
have  been  such  for  at  least  five  years  next 
preceding  such  time."  Under  this  provision 
of  the  charter,  unless  the  candidate  for  the 
office  has  the  qualifications  thus  named  "at 
the  time  of  Ills  election,"  he  Is  not  capable  of 
being  elected  thereto,  and  will  not  be  en- 
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tltied  to  hold  the  office,  eren  thoagb  be  re- 
ceive a  majority  of  the  votes  cast  at  the  elec- 
tion. The  mle  declared  In  Searcy  v.  Grow, 
15  Cal.  118,  that,  If  a  person  Is  not  eligible 
at  the  time  the  votes  were  cast  for  him,  he 
will  not  be  entitled  to  hold  the  office  by  rea- 
son of  becoming  snbsequently  qualified,  has 
never  been  modified  in  this  state.  In  Ward 
V.  Crowell,  142  Cal.  587,  76  Pac.  491,  and  In 
State  V.  Van  Beek,  87  Iowa,  669,  54  N.  W. 
525,  19  L.  R.  A.  622,  43  Am.  St  Bep.  397, 
dted  therein,  the  statute  provided  certain 
qualifications  for  holding  the  office,  bat  none 
for  rendering  the  candidate  eligible  to  it 

The  appellant,  however,  urges  that  the  pro- 
vision in  the  charter  requiring  him  to  have 
had  snch  quallflcatlon  for  five  years  next 
preceding  the  election  is  unconstltntlonal; 
that  it  Is  not  competent  for  the  Legislature 
to  prescribe  any  other  qualifications  for  eligi- 
bility to  an  office  than  are  prescribed  in  the 
Constitution  as  the  qualifications  of  an  elect- 
or; and  that,  even  If  it  be  conceded  that  this 
power  exists  in  the  Legislature,  a  municipali- 
ty, which  is  but  a  subordinate  creature  of  the 
Legislature,  lias  not  such  power.  The  ex- 
press declaration  In  section  1,  art  4,  of  the 
Constitntlon  of  this  state,  that  "the  legis- 
lative power  of  the  state  shall  be  vested  in 
a  Senate  and  Assembly,"  includes  all  the 
legislative  power  of  the  state  whose  exercise 
is  not  expressly  prohibited  to  the  Legisla- 
ture or  conferred  upon  some  other  body.  In 
the  face  of  this  declaration,  there  can  be  no 
implication  of  the  absence  or  nonexistence  of 
such  power,  but  whoever  would  claim  that 
the  power  does  not  exist  tn  any  particular 
case,  or  has  been  Impropeiiy  exercised,  must 
point  out  the  provision  of  the  Constitntlon 
which  has  taken  it  away  or  forbidden  its  ex- 
ercise. "The  Constitution  of  this  state  is  not 
to  be  considered  as  a  grant  of  power,  but 
rather  as  a  restriction  upon  the  powers  of 
the  Legislature;  and  it  is  competent  for  the 
Legislature  to  exercise  all  powers  not  for- 
bidden by  the  Constitution  of  the  state,  or 
delegated  to  the  general  government,  or  pro- 
hibited by  the  Constitution  of  the  United 
States."  People  v.  Coleman,  4  Cal.  46,  60 
Am.  Dec.  581. 

It  is  not  contended  by  the  appellant  that 
the  Constitution  contains  any  express  inhibi- 
tion upon  the  Legislature  against  prescribing 
qualifications  for  the  officers  whose  appoint- 
ment or  election  it  may  authorize,  but  he  con- 
tends that  the  designation  in  the  Constitu- 
tion of  the  qualifications  of  certain  officers 
named  therein  creates  an  implication  there- 
from that  in  all  other  cases  no  other  qualifi- 
cation shall  be  required  than  those  of  an 
elector.  It  may  be  admitted  that  the  Legis- 
lature can  neither  Increase  nor  diminish  the 
qualifications  which  the  Constitution  has  pre- 
scribed for  eligibility  to  any  of  the  offices 
created  by  that  instrument;  but  for  ail  of- 
fices which  the  Legislature  may  authorize  or 
establish,  either  by  virtue  of  express  au- 
thority therefor  in  the  Constltutlou  itself,  or 


by  virtue  of  its  general  legislative  authority, 
it  may  prescribe  sncb  qualificationfl  as.  In  Its 
Judgment,  will  best  accord  with  public  policy 
or  subserve  the  interests  of  those  affected 
thereby.  That  it  is  of  public  advantage  that 
an  officer  shall  be  acquainted  with  the  du- 
ties of  his  office  needs  no  argument  and  it  is 
equally  evident  that  the  Interests  of  a  com- 
munity will  be  better  understood  and  sub- 
served by  one  who  has  been  identified  with 
that  community  for  a  reasonable  period  of 
time  than  by  a  stranger,  or  by  one  whose  In- 
troduction therein  has  been  of  recent  date. 
Whether  such  qualifications  shall  be  requir- 
ed, as  well  as  their  character  and  extent, 
and  the  particular  offices  for  which  they 
shall  be  required,  are  matters  entirely  of  leg- 
islative policy.  Such  legislation  is  frequently 
found  upon  the  statute  book,  and  by  section 
54  of  the  county  government  act  (Oen.  Laws 
1903,  p.  143)  itself  the  district  attorney  Is 
required  to  have  been  admitted  to  practice  in 
the  Supreme  Court  of  this  state. 

The  authority  to  provide  a  mtmldpal  gov- 
ernment for  a  city  is  referable  to  the  law- 
making power  of  the  state,  and  the  enact- 
ment of  the  charter  for  a  municipality  Is  a 
legislative  act  By  section  6  of  article  11  of 
the  Constitution,  the  people  have  prohibited 
the  Legislature  of  this  state  from  creating 
municipalities  by  special  laws;  and  by  sec- 
tion 8  of  the  same  article  they  have  given  to 
any  city  having  a  certain  population  the  right 
to  frame  a  charter  for  Its  own  government, 
which,  if  approved  by  the  Legislature,  shall 
become  the  organic  act  of  such  city,  and 
supersede  all  laws  inconsistent  therewith. 
The  people  have  thus  withdrawn  from  the 
Senate  and  Assembly  the  legislative  authori- 
ty of  the  state  In  reference  to  municipal  goy- 
emment  for  cities,  to  the  extent  that  neither 
of  those  bodies  can  exercLse  any  legislative 
authority  in  the  enactment  of  a  charter  for 
such  a  municipality  until  after  its  provisions 
have  been  formulated  and  approved  by  the 
city  itself  in  the  manner  prescribed  by  sec- 
tion 8  aforesaid,  and  have  limited  their  legis- 
lative authority  to  the  mere  approval  or  re- 
jection of  the  ctiarter  so  formulated.  The 
authority  thus  withdrawn  from  the  Legisla- 
ture and  given  to  the  city  Is  none  the  less 
a  part  of  the  lawmaking  power  of  the  state 
because  it  is  contained  in  the  article  upon 
"Cities,  Counties  and  Towns,"  rather  than  in 
the  article  upon  the  "Legislative  Depart- 
ment," and  the  act  of  the  city  In  formulating 
the  charter  and  determining  the  provisions  to 
be  included  therein  has  the  same  force  and 
authority  as  would  a  charter  with  the  same 
provisions  enacted  by  a  Legislature  that  was 
not  restrained  by  any  constitutional  limita- 
tions. Its  adoption  by  the  city  and  approval 
by  the  Legislature  in  the  manner  prescribed 
by  said  section  is  the  mode  prescribed  by  the 
Constitution  for  its  enactment  and  has  the 
same  effect  as  that  of  a  law  which  is  passed 
by  bill,  under-  the  provision  of  section  15  of 
article  4.    It  must  be  held,  therefore,  that 
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tbe  proTlslons  of  tbe  charter  of  San  Fran- 
cisco In  reference  to  qualifications  for  ellgl- 
tiOlty  to  the  office  of  tax  collector  have  been 
established  by  the  legislattre  authority  of  the 
state,  and  are  valid. 

The  finding  of  the  court  that  tbe  appel- 
lant had  not  been  a  resident  or  elector  of 
San  Francisco  for  the  period  of  five  years 
next  preceding  the  date  of  the  election  is 
'  sustelned  by  the  evidence.  Whether  he  bad 
this  qnalificatlon  was  an  ultimate  fact,  de- 
pending upon  certain  probative  facts;  and 
the  determination  of  the  superior  court  upon 
these  probative  facts,  so  far  as  such  determi- 
nation was  made  upon  conflicting  evidence, 
or  by  reason  of  inferences  from  established 
facts,  must  be  accepted  as  correct  After 
It  had  been  shown  that  be  had  acquired  a 
domicile  In  tbe  county  of  Santa  Clara,  the 
burden  of  proof  was  upon  him  to  show  that 
be  had  acquired  another  domicile  in  San 
E^randsco.  It  appe<irs  from  tbe  bill  of  ex- 
ceptions that  he  became  a  resident  of  San 
Jose  in  the  latter  part  of  1S92,  and  engaged 
fn  business  therein  at  that  time,  and  contin- 
ued to  carry  on  tbe  same  until  the  latter  part 
of  February,  1805.  In  March.  1803,  be  caus- 
ed himself  to  be  registered  as  a  voter  la 
that  county,  and  was  not  registered  as  a 
voter  In  San  Francisco  untU  July  81,  1S9G. 
His  wife  accompanied  him  when  he  first 
went  to  San  Jose,  and  they  furnished  and 
occupied  a  bouse  on  St  James  street  in  tbat 
city,  as  their  residence,  and  continued  to 
live  there  until  some  time  In  the  month  of 
August,  1894,  when  they  broke  up  house- 
keeping, and  be  went  to  .  live  at  another 
bouse,  on  North  Fifth  street  where  he  con- 
tinued to  live  until  the  latter  part  of  Febru- 
ary, 1895.  He  packed  up  the  furniture  of 
their  bouse  on  St.  James  street  and  stored 
It  Id  the  basement  of  the  house  on  North 
Fifth  street,  where  it  remained  until  be  le£t 
San  Jose.  His  wife  was  troubled  with 
asthma,  and  found  the  climate  of  San  Jose 
unfavorable  to  her  health;  and  when  they 
broke  up  housekeeping  she  went  to  tbe  house 
of  his  father,  in  San  Francisco,  and  occu- 
pied a  room  there  for  a  while.  As  stated 
by  her  in  her  testimony:  "Mr.  Scott  bad  some 
affairs  to  settle  up  his  business,  and  be  didn't 
like  to  leave  me  in  the  city  alone,  and,  as  I 
was  ill,  be  thought  the  proper  place  for  me 
was  his  parents'  home;  and  so  I  stayed  with 
them,  and  occupied  tbe  front  room  with  Mr. 
Scott"  Tbe  bill  of  exceptions  does  not  show 
how  long  she  remained  at  bis  father's  house, 
itt  what  amount  of  time  she  passed  there; 
but  during  the  summer  months  she  visited 
several  mountain  resorte  for  her  health,  and 
from  them  appears  from  time  to  time  to 
have  returned  to  her  husband  at  San  Jose. 
She  also  testified  that  during  tbe  period  be- 
tween her  going  to  bis  father's  house  and 
January  1, 1895^  she  visited  San  Jose  at  least 
once  a  week,  and  sometimes  oftener,  and 
at  timet  remained  there  two  or  three  days. 


during  whldb  afae  stayed  with  her  huabaod' 
at  the  bouse  on  North  Fifth  street  where  be 
was  living.  A  witness  who  was  a  house- 
maid at  this  place  until  nearly  the  end  of 
1894  testified  that  the  appellant  and  hia 
wife  lived  there  almost  continuously  during 
the  time  that  she  was  there.  The  business 
of  the  appellant  required  bim  to  visit  San 
Francisco  occasionally  after  he  went  to 
North  Fifth  street  to  live,  and  when  he 
made  such  vislU  be  would  go  to  his  father's 
house  to  see  hla  wife^  if  ahe  waa  then  in 
that  city,  and  at  times  be  would  pass  the 
night  there.  He  did  not,  however,  take  any 
bouse  for  himself  In  San  Francisco  until 
February,  1895,  after  be  bad  closed  out  bla 
business  in  San  Jose.  He  then  took  a  house 
on  Halght  Street,  and  shipped  his  furniture 
to  that  place,  and  went  there  with  bis  wife 
to  live.  Under  this  evidence  the  court  waa 
Justified  In  finding  that  be  did  not  become  a 
resident  of  San  Francisco  prior  to  February, 
1805. 

There  was  evidence  before  the  court  that, 
when  tbe  appellant  broke  up  housekeeping  at 
San  Jose,^  It  was  with  tbe  purpose  of  making 
San  Francisco  bis  place  of  residence,  and 
many  declarations  by  him  of  such  Intention 
were  received  in  evidence;  and  it  la  urged 
in  support  of  the  appeal  that  as  the  domicile 
or  residence  of  a  person  depends  upon  the 
intention  with  which  he  selects  his  place  of 
abode,  the  court  should  have  held  tbat  this 
evidence  of  intention,  coupled  with  his  wife's 
taking  up  her  abode  at  his  father's  bouse'  in 
pursuance  of  tbe  agreement  to  tbat  effect 
and  his  subsequent  removal  there,  made  bim 
a  resident  of  San  Francisco  in  August  1894. 
Tbe  defect  In  this  argument  Is  that  however 
strong  his  Intention  may  have  been,  it  waa 
not  accompanied  or  followed  by  any  Im- 
mediate execution.  These  declarations  all 
looked  to  the  future,  and  were  merely  indica- 
tive of  a  purpose,  but  were  not  expressions 
giving  character  to  the  performance  of  an 
act  Declarations  of  tbe  intention  wltb 
which  an  act  is  done  may  illustrate  the  char- 
acter of  the  act  as  a  part  of  tbe  res  gestse 
(Wright  V.  Boston,  126  Mass.  161;  Code  Civ. 
Proc.  I  1850),  but  are  entitled  to  but  little, 
if  any,  con-oideration  when  made  either  as 
the  narration  of  a  past  act,  or  as  indicating 
the  purpose  with  which  an  act  Is  to  be  done 
in  the  future.  The  residence  of  a  person  will 
not  be  affected  by  such  declaration  until  the 
Intention  la  carried  Into  effect  by  the  com- 
pleted act  "A  change  in  tbe  domicile  of  a 
person  cannot  be  effected  by  an  intention  In 
the  mind  to  make  this  change,  unless  it  la 
accompanied  by  an  actual  change  in  the  place 
of  abode."  Pickering  v,  Cambridge,  144 
Mass.  244,  10  N.  B.  827.  "The  residence  can 
be  changed  only  by  tbe  union  of  act  and  in- 
tent" Pol.  Code,  i  S2  (7).  "The  mere  in- 
tention to  acquire  a  new  residence,  without 
the  fact  of  removal,  avails  nothing;  neither 
does  the  fact  of  removal  withoit  the  inten- 
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tion."    Id.  I  1239  (9).    See.  also.  Stat*  r. 
Frest,  4  Har.  6S8;   Murphy  t.  Hunt.  7S  Ala. 
438;   Fobs  t.  Foss,  58  N.  H.  283. 
We  advise  that  the  Judgment  be  affirmed. 

W«  concur:    COOPEB,  O.:  GHIPMAN,  a 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  HEN- 
SHAW,  J.;  McFARIiAND,  J.;  LORIGAN.J. 


<i«  cri.  m) 

SCOTT  V.  SHEEHAN.    (S.  F.  2^875.) 
(Supreme  Court  of  California.     Jan.  7.  1905.) 

KLBCTIOir  CONTEST-^nTE  TO  OmCK—TSJAIr— 
DX  FACTO  OFFICEB— POSSESSIOTI— INJUNCTIOM 
—APPEAL— ACADEMIC   QUESTIOlffl- BEVIEW. 

1.  The  possession  of  an  office,  as  between  two 
rival  claimants,  does  not  depend  on  the  mere 
physical  possession  of  the  rooms  and  appurte- 
nances ordinarily  used  in  the  performance  of 
the  duties  thereof. 

2.  The  title  to  an  office,  a*  between  two  con- 
flicting claimants,  cannot  be  tried  in  a  suit  to 
enjoin  one  of  them  from  interfering  with  the 
possession  of  the  incumbent,  who  is  alleged  to 
De  in  the  possession  of  the  office,  and  perform- 
ing the  dntles  thereof,  as  a  de  facto  officer. 

8.  Where  in  a  prior  election  contest  it  bad 
been  determined  by  the  Supreme  Court  that 
complainant  was  not  entitled  to  the  office,  an 
appeal  from  a  judgment  in  another  action  by 
complainant,  enjoiniDg  defendant  from  inter- 
fering with  him  in  his  possession  of  the  office 
as  a  de  facto  officer,  and  finding  that  complain- 
ant was  in  possession  of  the  office  at  the  time 
of  the  commencement  of  the  action,  presented  a 
purely  academic  fluestlon,  and  would  not  be  re- 
viewed. 

Department  2.  Appeal  from  Snperlor 
Court,  GltT  and  OounQr  of  San  Francisco; 
Oarroll  Oook,  Judge. 

Action  by  Joseph  H.  Scott  against  Edward 
I.  Sbeehan.  From  a  Jndgment  In  favor  of 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  be  anqjteata. 
Affirmed. 

Garret  W.  McEnemey  and  John  S.  Drum, 
for  appellant.  Wal.  J.  Taska.  A.  Ruef,  and 
P.  F.  Dunne,  for  respondent 

HENSHAW,  J.  These  appeals  are  from 
the  Judgment,  and  from  the  order  denying 
defendant's  motion  for  a  new  trial.  Tbe 
Judgment  enjoined  tbe  defendant  from  In- 
terfering with  the  position  held  by  the  re- 
spondent of  the  office  of  tax  collector  of 
the  city  and  county  of  San  Francisco,  and 
awarding  damages  and  costs  of  suit 

Sbeehan  was  tax  collector  of  the  city  and 
county  of  San  Francisco.  Scott  was  elected 
to  succeed  bim.  Sbeehan,  In  good  faith,  be- 
lieving that  Scott  was  ineligible  to  fill  the 
office,  and  that  his  election  to  fill  the  office 
was  a  nullity,  and  that  be  was  entitled  to 
bold  tbe  office  nntil  tbe  election  and  quali- 
flcation  of  a  person  eligible  to  bold  the  same, 
refnsed  to  surrender  possession  of  tbe  offices, 
books,  and  records  therein  contained,  and 
commenced  an  action  against  Scott  to  con- 
test Ilia  election,  nnder  section  1111,  subd.  2, 

79  P.— » 


of  tbe  Code  of  Clrll  Procediue.  The  resolt 
of  tbe  Judgment  la  that  action  was  a  decla- 
ration of  tbe  ineligibility  of  Scott  which 
Judgment  has  been  affirmed  uiwn  appeal  to 
this  court  Sheeban  v.  Scott  (S.  F.  2,309, 
nied  January  4,  1905)  79  Paa  350.  Pending 
tbe  determination  of  that  action,  however, 
Sheeban  being  advised  that  Scott  proposed 
to  take  summary  possession  of  the  offices, 
barricaded  tbe  doors  and  entrances  so  as  to 
protect  himself  In  tbe  possession;  and  It  is 
found  that  all  of  tbe  preparations  which  be 
made  were  reasonable  and  necessary,  ac- 
cording to  bis  information,  to  enable  blin  to 
maintain  the  possession  of  the  office,  and 
made  upon  his  part  solely  by  reason  and  on 
account  of  tbe  threats  and  preparations  made 
by  plaintiff;  that  at  noon,  upon  January  8, 
1900,  the  day  and  hour  when  the  newly 
elected  officer  was  to  enter  upon  the  dis- 
cbarge of  his  duties,  Scott  made  demand 
upon  Sbeehan  to  surrender  possession,  and. 
upon  bis  refusal  so  to  do,  Mr.  Scott* s  legal 
adviser  told  him  to  take  possession.  The  re- 
sult Is  summed  up  In  the  finding  of  the  court 
as  follows:  "That  thereupon  a  number  of 
persons  in  confederation  with  plaintiff,  Jo- 
seph H.  Scott,  acting  under  tbe  orders  of  said 
Scott,  and  the  said  Scott  himself.  Jumped 
over  the  counters  and  chairs  In  tbe  tax  col- 
lector's office,  and  struck,  beat,  bruised,  and 
maimed  a  number  of  men  in  the  occupa- 
tion of  said  office  by  the  leave  and  upon  tbe 
direction  of  the  defendant,  Edward  I.  Sbee- 
han, and  undertook  to  take  possession  of  said 
office  and  maintain  such  possession  by  force, 
and  to  drive  out  said  Sheeban,  bis  depntles, 
and  the  other  persons  in  said  office  by  learo 
of  said  Sheeban.  Tbe  said  Joseph  H.  Scott, 
and  a  number  of  other  persons  acting  un- 
der bis  orders  and  by  bis  directions,  did  from 
shortly  after  noon  until  tbe  surrender  of  the 
occupation  of  tbe  rooms  of  tax  collector,  by 
and  In  pursuance  of  tbe  injunction  as  here- 
inafter alleged,  occupy  and  bold  by  force  a 
portion  of  one  of  the  rooms  of  said  tax  col- 
lector. Whatever  possession  the  plaintiff 
had  of  either  of  said  rooms  or  said  office 
before  the  time  of  the  service  upon  the  de- 
fendant of  the  Injunction  was  had  and  pro- 
cured by  force  in  the  manner  above  stated, 
and  against  tbe  will  and  contrary  to  tbe 
desire  of  tbe  defendant"  In  this  situation 
of  affairs,  Scott  sued  to  enjoin  Sbeehan  from 
Interfering  with  bim  In  the  conduct  of  his 
office;  averring  that  upon  the  8th  of  Jan- 
nary,  at  tbe  hour  of  noon,  be  bad  entered 
upon  the  discharge  of  his  official  duties,  and 
at  tbe  time  of  tbe  commencement  of  tbe  suit 
still  was  the  Incumbent  of  tbe  office,  and  act- 
ing de  facto  tax  collector.  Tbe  court  found 
that  tbe  plaintiff.  Scott  was  In  possession  of 
tbe  office  at  the  time  of  the  commencement 
'of  the  action.  It  is  contended  that  this  find- 
ing Is  contrary  not  only  to  the  evidence,  but 
to  the  finding  above  quoted.  It  Is.  of  course, 
well  settled  that  tbe  possession  of  an  office 
does  not  depend  upon  the  mere  physical  pos- 
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session  of  tbe  rooms  and  appurtenances  or- 
dinarily nsed  In  the  performance  of  the  du- 
ties. Yet  In  many  instances,  as  in  tills,  such 
possession  is  convenient.  If  not  necessary,  to 
tbe  orderly  performance  of  the  duties  which 
pertain  to  the  oflSce.  It  is,  of  course,  equally 
well  settled  that,  in  an  action  such  as  this, 
the  title  to  the  office  la  not  involved,  and 
cannot  be  Inquired  Into.  In  view  of  the  de- 
cision of  this  court,  to  which  reference  has 
been  made,  deciding  that  Scott  was  Ineligi- 
ble to  fill  the  office,  and  in  view  of  tbe  fur- 
ther fact  that  the  term  of  office  has  long 
since  expired,  it  becomes  a  question  purely 
of  academic  Interest  to  review  the  conflict- 
ing evidence,  and  to  decide  whether  or  not 
Scott  had  such  possession  of  the  office  as  to 
bave  Justified  the  court  in  enjoining  Shee- 
han  from  interfering  with  him  In  the  per- 
formance of  its  duties.  Sheehan,  having 
taken  all  proper  steps  to  resist  Scott'a  claim 
and  attempted  Intrusion,  has  not,  of  course. 
Imperiled  or  lost  any  of  his  legal  rights.  But 
as  is  said  in  Sullivan  v.  Haacke,  5  Ohio  N.  P. 
28:  "How  futile,  then,  to  urge  the  court  to 
adjudge  that  the  plaintiff  has  been  removed. 
Can  the  court  so  adjudge  without  first  trying 
the  question  of  title,  and  determining  that 
tbe  title  is  in  the  defendant?  Clearly  no; 
to  find  that  the  defendant  has  been  removed 
necessarily  decides  the  question  of  title,  and 
this  cannot  be  undertaken  here."  So  in  this 
case  it  cannot  be  sai'd  that  there  was  not 
sufficient  evidence  before  the  court  to  jus- 
tify its  finding  that  Scott  had  entered  upon 
the  discharge  of  tbe  duties  of  tbe  office,  and, 
that  being  so,  it  was  proper  to  enjoin  tbe 
defendant  from  Interfering  with  the  plain- 
tlfr.  While  obeying  the  Injunction,  as  has 
been  said,  tbe  defendant  sacrificed  none  of 
his  legal  rights. 

Tbe  judgment  and  order  appealed  from  are 
affirmed. 


We    concur: 
GAN,  J. 


McPARLAND,    J.;    liORI- 


145  CbI.  671 
ROPES  V.  JOHN  ROSENFELD'S  SONS. 
(S.  F.  2,947.)* 
(Supreme  Court  of  California.    Jan.  4,  1905.^ 

■A.I'ES  —  BROKER  —  COMMTSSIOW — RATIFICATTOH 
— EVIDENCE  —  SUFFICIEITCT  —  OFFER  —  TIME 
UVIT — CALCtTLATION  OF  TIKE — SUWDAT— AP- 
PKAI.. 

1.  Where  an  offer  to  sell  was  made  on  Sun- 
day, with  the  understandiux  that  the  offer 
would  expire  on  the  following  day,  Sunday  is 
included,  in  calculating  the  time  limit,  and  such 
limit  did  not  extend  to  Tuesday. 

2.  A  broker  received  tbe  pnrchase  price  of  a 
ship,  for  the  sale  of  which  negotiations  had  been 
conducted  between  him  and  tbe  owner,  and  a 
contract  made,  by  which  the  owner  agreed  to 
pay  the  broker  a  commission  of  5  per  cent,  on 
the  purchase  price  if  sale  was  made  within  a 
certain  time.  The  broker  failed  to  find  a  pur- 
chaser within  the  time  limited,  but,  after  the  ex- 
pimtion  of  the  time,  made  the  sale:  the  ship 
having  in  the  meantime  bppn  delivered  to  the 


'RebearlDK  denied  February  3,  1905. 


purchaser  under  a  contract  of  sale  between  the 
owner  and  another  representative  of  the  same 
purchaser  subsequent  to  the  expiration  of  the 
contract  between  the  broker  and  the  owner.  In 
paying  over  to  the  owner  of  the  ship  the  pur- 
chase price  which  was  paid  by  the  purchaser  to 
the  broker,  be  retained  2V^  per  cent,  as  commis- 
sion ;  that  sum  being  paid  by  the  owner  to  him 
by  way  of  compromise  of  the  claim  for  full 
commission ;  both  parties  reserving  their  re- 
spective rights,  ana  the  owner  disputing  tlie 
broker's  right  to  any  commission.  Held  insaffi- 
cient  to  show  a  ratification  by  the  owner  of  the 
sale  of  the  ship  by  the  broker,  so  as  to  entitle 
tbe  broker  to  commission, 

S.  Where  a  broker  is  given  the  right  to  sell 
within  a  limited  time  for  a  specified  commis- 
sion, but  a  purchaser  is  not  found  within  tho 
time  limit,  able  and  willing  to  buy,  the  broker 
is  not  entitled  to  his  commission  for  the  procure- 
ment of  a  purchaser  subsequent  to  the  expira- 
tion of  the  time  limit 

4.  Where  plaintiff  in  an  action  for  commis- 
sion on  a  sale  alleged  to  have  been  effected  as 
broker  joined  with  his  complaint  for  breadi 
of  a  special  contract  a  second  count  for  work 
and  labor,  but  all  of  his  evidence  was  address- 
ed to  tbe  alleged  contract,  and  sale  under  it, 
a  failure  to  find  on  the  second  count  is  not 
cause  for  reversal. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  3.  C.  B.  Hebbard. 
Judge. 

Action  by  A.  G,  Ropes  against  John  Rosen- 
feld's  Sons,  a  corporation.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Andros  &  Frank  and  Nathan  H.  Frank, 
for  appellant  Ooodfellow  &  Sells  and  W.  8. 
Goodfellow,  for  respondent 

CHIPMAN,  O.  Action  for  oommlssion  al- 
leged to  be  due  plaintiff  from  defendant  cor- 
poration on  account  of  the  sale  by  plaintiff 
of  defendant's  steamer  Peter  Jebsen.  It  la 
alleged  in  tbe  complaint  that  plaintiff  was 
at  all  times  mentioned  therein,  and  still  is, 
doing  business  in  tbe  city  of  New  YoA  un- 
der tbe  firm  name  of  I.  F.  Chapman  &  Co., 
and  that  "R.  J.  Chapman,  of  San  Francisco, 
doing  business  under  the  firm  name  and  style 
of  J.  F.  Chapman  Sc  Co.,  was  tbe  agent  of 
said  plaintiff."  It  Is  alleged  that,  on  tbe 
date  above  named,  B.  J.  Chapman,  as  such 
agent,  entered  into  an  agreement  with  de- 
\  fendant  "whereby  defendant  promised  and 
I  agreed  to  pay  to  said  plaintiff  a  brokerage  of 
five  per  cent  upon  $215,000,  provided  the 
said  plaintiff  would  secure  tbe  DnUed  States 
Navy  Department  as  a  purchaser  for  said 
sum  of  $215,000  of  the  Norwegian  steamer 
Peter  Jebsen";  that  plaintiff  secured  the 
said  United  States  Navy  Department  as  a 
purchaser  of  said  steamer  at  said  figure,  and 
defendant  received  tbe  purchase  price  on 
May  26, 1898;  that  defendant  thereafter  paid 
plaintiff  one-balf  of  said  commission,  but  re- 
fused to  pay  the  balance  thereof.  A  seconi' 
ciiuse  of  action  is  for  this  sum  for  work  ana 
labor  performed  in  the  same  matter.  De- 
fendant denies  that  there  was  any  agree- 
ment between  plaintiff  and  defendant,  other 
than  as  follows:    That  on  May  22,  1898.  de- 
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(endant  gare  said  R.  J.  Chapman  a  Terbal 
offer  to  Bell  said  ateamer  for  tbe  amount 
stated  above,  leas  5  per  cent,  "subject  to 
prompt  reply,"  whlcli  tbe  court  found  was 
underatood  by  tbe  parties  to  mean  tbat  the 
"offer  would  expire  and  cease  to  be  binding 
nnlesB  tbe  steamer  was  sold,  and  defendant 
notified  thereof,  on  the  following  day."  The 
answer  avers  tbat  on  May  23d  "no  prompt  or 
other  reply  had  been  made  to  said  offer,  and 
on  tbe  afternoon  of  said  23d  day  of  May  the 
said  offer  was  withdrawn,  and  the  said  B. 
J.  Chapman  was  notified  thereof,  and  there- 
to the  said  Chapman  assented";  denies  that 
plaintiff  secured  a  purchaser  for  said  steam- 
er; denies  the  payment  to  plaintiff  of  any 
oommlsalon,  or  tbat  any  commission  Is  still 
due  plaintiff;  and  alleges  that  the  defend- 
ant sold  the  steamer  to  tbe  United  States 
government  for  $21S,000,  "and  that  on  tbe 
26th  day  of  May,  1898,  the  plaintiff  berein 
paid  to  this  defendant  tbe  sum  of  $20&,625." 

The  court  found  as  facts  that  on  May  22, 
1888,  defendant  gave  R.  J.  Chapman,  as 
agent  of  plaintiff,  "a  verbal  offer  to  sell  the 
steamer  In  plaintifTs  complaint  referred  to 
for  the  sum  of  1215,000,  U.  S.  gold  coin,  less 
5  per  cent,  tbereof,  'subject  to  prompt  re- 
ply* "  (tbe  meaning  of  prompt  reply  already 
stated);  that  on  May  28,  1898,  "no  prompt 
or  other  reply  was  or  had  been  made  to  said 
offer,  nor  was  said  steamer  on  said  day  sold, 
nor  bad  any  purchaser  therefor  been  found; 
tbat  on  the  afternoon  of  May  23,  1888,  tbe 
said  offer  of  defendant  was  withdrawn,  and 
the  said  B.  J.  Chapman,  as  such  agent,  was 
notified  thereof,  and  thereto  assented"; 
"that,  save  as  hereinbefore  set  forth,  there 
never  was  any  agreement  between  tbe  plain- 
tiff or  his  said  agent  and  tbe  defendant  re- 
specting the  said  steamer";  that  after  the 
said  23d  day  of  May,  1893,  defendant  sold 
tbe  steamer  to  the  United  States  government 
for  $215,000,  and  that  tbe  sale  was  not  made 
through  plaintiff's  agency,  nor  did  plaintiff 
secure  tbe  United  States  Navy  Department 
as  a  purchaser  of  said  steamer;  and  that 
there  Is  not  due  plaintiff,  as  commission  or 
otherwise,  any  sum  whatever.  Defendant 
had  judgment,  from  which,  and  from  the 
order  denying  bis  motion  for  a  new  trial, 
plaintiff  appeals. 

The  facts  disclosed  by  tbe  record  are  made 
up  of  verbal  personal  communications,  mes- 
sages by  telephone,  telegrams  and  letters  of 
sundry  persons,  and  testimony  at  the  trial, 
and  are  somewhat  voluminous.  We  will  en- 
deavor, without  unnecessary  prolixity,  to 
state  the  established  facts  which  appear  to 
ns  to  bear  on  the  points  raised  in  the  briefs: 
Capt  Bradford,  chief  of  the  bureau  of  equip- 
ment of  the  Navy  Department,  at  Washing- 
ton, on  Saturday,  May  21,  1898,  telegraphed 
plaintiff,  in  New  Tork:  "Am  In  the  market 
for  collier  in  the  Pacific.  Have  you  anything 
to  offer?'  Plaintiff  thereupon  replied  by  tel- 
pgraph,  "Will  name  you  collier  Monday," 
and  also  telegraphed  to  B.  J.  Chapman,  plaln- 


tUTs  agent  at  San  Frandaco:  "illake  us  firm 
offer  immediately  If  you  desire  the  business. 
Colliers  sale  or  charter  give  full  description." 
Chapman  called  on  defendant  that  afternoon 
to  learn  If  it  had  a  collier  for  sale,  and  was 
told  it  bad.  Tbe  parties  agreed  to  meet  next 
day,  Sunday,  May  22d,  at  10  o'clock  a.  m., 
and  they  did  so  meet.  There  were  present 
Chapman,  Henry  Bosenfeld,  secretary  of  de- 
fendant corjwration,  and  John  and  Louis 
Bosenfeld,  tbe  former  president  of  tbe  cor- 
poration. Tbe  steamer  Peter  Jebsen  was 
then  and  there  offered  to  Chapman  for  $215,- 
000,  less  5  per  cent,  or  $205,000  net,  "subject 
to  prompt  reply."  Chapman  did  not  Inform 
defendant  nor  did  defendant  know,  for 
whom  be  was  acting,  or  to  whom  he  pro- 
posed to  sell  the  steamer,  but  knew,  in  a 
general  way,  tbat  Chapman  was  agent  for 
plaintiff  here,  and  tbat  plaintiff  was  in  tbe 
brokerage  business.  Chapman  telegraphed 
plaintiff  on  Sunday,  at  11  o'clock  a.  m.,  "Of- 
fer your  firm  Norwegian  steamer  Peter  Jeb- 
sen" (describing  her  capacity,  etc,  briefly, 
and  terms  of  sale,  same  as  above).  The  time 
limit  however,  was  not  stated  in  the  tele- 
gram. On  Monday,  about  5  o'clock  p.  m., 
Henry  Bosenfeld  called  up  Chapman  on  the 
telephone,  and  inquired  if  they  had  any  re- 
ply, who  answered,  "No;  I  have  nothing 
yet"  and  Bosenfeld  replied,  "Our  offer  is 
withdrawn,"  to  which,  as  testified  by  Bosen- 
feld, Chapman  answered,  "I  am  sorry,"  or 
"I  cannot  help  it"  "•  •  •  He  made  one 
of  those  remarks."  Thereafter,  on  Monday, 
May  23d,  defendant  offered  tbe  steamer  to 
Lieut  Brooks,  aide  de  camp  of  Admiral  Klrk- 
land,  commandant  of  the  Mare  Island  navy 
yard,  "subject  to  prompt  rely."  for  $215,000. 
On  tbe  next  day,  Tuesday,  May  24th,  about 
2  o'clock  p.  m.,  a  contract  of  sale  and  pur- 
chase was  entered  into  in  writing  between 
defendant  and  Pay  Inspector  of  tbe  United 
States  Navy  Orifflng,  who  was  acting  in  the 
matter  under  the  direct  orders  and  by  au- 
thority of  Admiral  Klrkland,  and  tbe  steam- 
er was  delivered  at  the  navy  yard  by  de- 
fendant tbat  evening.  Defendant  had  no 
communication  with  Chapman  on  Monday, 
except  as  shown  above;  nor  did  Chapman, 
so  far  as  appears,  inform  plaintiff  on  Monday 
tbat  defendant  had  withdrawn  Its  offer. 
While  these  events  were  transpiring  at  San 
Francisco,  plaintiff,  at  New  Tork,  was  deal- 
ing directly  with  the  navy  department 
through  Captain  Bradford,  and  on  Monday, 
May  23d,  telegraphed  him  a  short  descrip- 
tion of  the  Peter  Jebsen,  stating:  "Will 
write  full  iwrticulars."  Beceivlng  no  reply 
to  this  telegram,  one  Murray,  manager  of 
plaintiff,  at  New  Tork,  went  to  Washington 
Monday  night,  arriving  at  Washington  Tues- 
day morning,  May  24th.  On  Tuesday  plain- 
tiff was  telegraphing  Chapman  for  further 
particulars  about  the  steamer,  and  Chapman 
had  also  received  another  telegram  in  the 
morning:  "Will  report  Jebsen  soon."  At 
10:30  a.  m.  Tuesdny,  Cbupiuuu  telegraphed. 
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and,  80  far  as  appears,  for  the  first  time,  tbat 
"tbe  owners  of  the  Jebsen  have  glyen  re- 
fusal until  to-night.  Commandant  navy  yard 
here  falling  this  vessel  Is  still  open  for  busi- 
ness" (giving  further  description  of  the  ves- 
sel). Murray  received  at  Washington  from 
New  York  the  following,  dated  May  24th: 
"Chapman  wires  Peter  Jebsen  telegraph  im- 
mediately or  we  shall  lose  the  business. 
Other  parties  are  making  her  offer."  Some 
time  during  that  day,  Tuesday,  May  24th, 
Murray  offered,  In  writing,  the  steamer  to 
Bradford  for  $215,000,  and  Bradford  accepted 
the  offer  In  writing;  and  at  6:46  p.  m.  Tues- 
day a  telegram  was  received  at  San  Fran- 
cisco from  plaintiff,  and  was  delivered  to 
Chapman  Wednesday  morning.  May  25th, 
stating  the  plaintiff  had  sold  the  steamer. 
Plaintiff  had  made  no  offer  to  sell  the  steam- 
er prior  to  Tuesday.  During  that  day  some 
telegrams  were  exchange  between  Bradford 
and  Klrkland;  the  latter  informing  the  for- 
mer that  the  pay  office  at  San  Francisco  had 
purchased  the  steamer  by  his  (Kirkland's) 
order,  and  the  former  informing  the  latter 
that  he  had  purchased  her  from  New  Tork 
parties  on  that  day,  and  Informing  the  lat- 
ter that  he  (Bradford)  intended  only  that 
Klrkland  should  purchase  the  cargo.  It  does 
not  appear  in  what  sequence  these  messages 
were  sent  and  received.  Bradford,  however, 
testified  that  the  bureau  gave  Klrkland  no 
authority  to  purchase  the  steamer,  and  he 
expressed  the  opinion  tbat  Klrkland  bad  no 
such  authority.  What  authority.  If  any, 
Klrkland  had,  docs  not  appear.  It  only  ap- 
pears that  he  exercised  It  There  Is  in  the 
record  a  letter  of  the  Navy  Department  of 
April  8.  1898,  authorizing  the  chief  of  the 
bureau  of  equipment  to  procure  Information 
about  colliers,  and,  after  inspection,  to  "rec- 
ommend to  the  Secretary  the  purchase  of 
those  you  deem  advisable";  and  Bradford 
testified  that  he  reported  the  purchase  of  the 
Jebsen  to  the  Secretary.  It  also  appears 
that  the  vouchers  were  made  out  in  the 
name  of  I.  F.  Chapman  &  Co.,  bearing  date 
June  4,  1898,  and  payment  was  made  to 
Chapman  &  Co.  It  also  appears  that  each 
party  persisted  In  claiming  the  sale,  and  tbat 
In  tbe  course  of  the  controversy  It  came 
about  that  defendant  agreed  on  Wednesday, 
the  25th  day  of  May,  by  way  of  compromise, 
to  accept  payment  from  plaintiff,  less  2^ 
per  cent.,  If  paid  by  8  o'clock  the  next  day. 
Chapman  came  to  defendant  on  time  with 
the  money  that  had  beer  transferred  by  tele- 
graph to  him  by  plaintiff.  He  paid  defend- 
ant $209,625,  and  defendant  receipted  to  him 
for  this  amount:  L  e.,  "being  $215,000  less 
214  per  cent  commission,"  etc.  It  was,  how- 
ever, distinctly  understood  by  both  parties 
that  defendant  claimed  that  plaintiff  was  not 
entitled  to  any  commission,  and  plaintiff 
claimed  that  he  was  entitled  to  full  commis- 
sion, and  that  the  balance  unpaid  both  under- 
stood waa  in  dispute,  &T>d  was  not  to  be  paid 


unless  legally  enforceable.  In  view  of  all  the 
facts. 

Construing  tbe  findings  of  the  court  to 
mean  that  the  contract  was  one  of  brokerage, 
and  accepting  the  finding  as  to  the  meaning 
of  "prompt  reply,"  but  challenging  the  oth- 
er findings  unsupported  by  tbe  evidence, 
plaintiff  contends,  first  that  a  purchaser  was 
procured  by  plaintiff  and  presented  to  defend- 
ant within  the  time  limited;  second,  that 
plaintiff  was  the  procuring  cause  of  the  sale, 
and  it  is  therefore  immaterial  (1)  whether  or 
not  defendant  knew  that  the  party  with 
whom  It  was  dealing  was  Induced  to  do  so 
through  plaintiff's  instrumentality,  or  (2) 
whether  plaintiff,  during  the  negotiations, 
knew  that  be  was  tbe  moving  cause  of  the 
sale,  or  (3)  whether  the  sale  was  actually 
consummated  after  the  expiration  of  the 
time  limited.  Plaintiff  also  claimed  that  de- 
fendant ratified  the  sale  by  plaintiff;  also 
that  the  time  limit  extended  to  Tuesday  be- 
cause the  coiitract  was  made  on  Sunday. 
Defendant  contends,  first  that  plaintiff's 
right,  whatever  It  was — whether  to  earn  com- 
mission or  to  purchase  the  steamer — expirei* 
on  Monday,  May  23d,  and  that  the  evidence 
is  clear  that  there  was  no  person  able,  ready, 
and  wllllug  to  purchase  the  steamer  at  that 
time;  and,  second,  that  plaintiff.  In  any 
event,  did  not  find  the  purchaser,  and  was 
not  the  moving  cause  of  the  sale. 

As  to  the  time  limit  we  think  plaintiff 
had  all  of  Monday  In  which  to  make  the  sale. 
His  time  had  not  expired  when  defendant 
attempted  to  withdraw  its  offer;  and,  had 
plaintiff  on  Monday  found  a  purchaser  then 
ready,  able,  and  willing  to  purchase,  be 
would  have  brought  bjuiself  within  the  terms 
of  the  contract,  and  would  have  earned  his 
right  to  the  commlssiou.  Defendant  could 
not  deprive  plaintiff  of  this  right  by  revoking 
the  authority  given  within  the  lime  limit 
The  evidence  as  to  the  meaning  of  the  con- 
dition "subject  to  prompt  reply"  brings  the 
case  within  the  principle  discussed  in  Blu- 
menthal  v.  Goodall,  89  Cal.  256,  28  Pac.  909, 
and  distingnisbcs  it  from  Brown  y.  Pforr,  38 
Cal.  550.  The  distinction  lies  In  the  fact 
that  in  the  latter  of  these  cases  there  was 
no  stipulation  that  the  contract  should  n^ 
main  In  force  for  the  time  given  In  which  to 
sell,  while  In  the  former  there  was  sncn 
stipulation,  as  we  think  there  was  here,  In 
effect  But  In  the  former  case  It  also  appear- 
ed that  tlie  purchaser  was  found  within  the 
time  limit  while  in  the  present  case  de- 
fendant found  no  purchaser  within  that  time 
limit  then  ready  and  willing  to  purchase  this 
vessel. 

FlaintiCTs  contention  that  because  tbe 
agreement  was  entered  into  on  Sunday,  the 
limit  extended  to  Tuesday,  cannot  be  main- 
tained. If  the  agreement  bad  been  made 
on  Saturday,  there  would  be  force  in  the  ar- 
gument that  Sunday  would  be  excluded  ui>- 
der  the  statute.    Code  Civ.  Proc  i  11.    Bui 
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the  contract  was  not  then  made.  On  the  con- 
trary, the  parties  agreed  on  Saturday  to  meet 
on  Sunday  to  make  the  agreement,  and  It 
'waa  then  made,  and  Chapman  (plaintiff's 
agent)  on  that  day  telegraphed  plalntiS  the 
offer.  Nor  can  plaintiff's  contention  that  de- 
fendant ratified  the  sale  by  plaintiff,  and  thus 
waived  the  time  limit,  be  sustained.  The 
facts  clearly  show  that.  In  accepting  pay- 
ment for  the  vessel  through  plaintiff,  both 
parties  reserved  their  respective  rights  as 
they  related  to  the  money  now  In  question. 
And  what  money  was  paid  as  commission 
was  paid  by  way  of  compromise;  defendant 
distinctly  disputing  plaintiff's  right  to  it  un- 
der the  contract,  and  with  equal  clearness 
disputing  his  right  to  anything  further. 

The  question  remains  whether  the  procure- 
ment of  a  purchaser  by  plaintiff  subsequent- 
ly to  the  expiration  of  the  time  limit  en- 
titled him  to  commission.  In  Zeimer  v.  An- 
tiseli,  75  Cal.  509,  17  Pac.  642,  the  court 
quotes  from  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  T.  382,  38  Am.  Kep.  441:  "The  duty 
assumed  by  the  broker  is  to  bring  the  minds 
of  the  buyer  and  seller  to  an  agreement  for 
a  sale,  and  the  price  and  terms  on  which  It 
is  to  be  made;  and,  until  this  Is  done,  bis 
right  to  commission  does  not  accrue."  The 
court  then  adds  this  further  rule:  "It  must 
appear  that  the  broker  performed  the  duty 
assumed  by  him  within  the  time  limited  in 
his  contract,  or  within  such  extension  of 
time  as  may  have  been  granted  by  his  em- 
ployer. If  he  failed  to  do  that,  he  is  not 
entitled  to  the  commission,  even  though  he 
made  efforts  to  sell  the  property,  and  first 
called  it  to  the  attention  of  the  party  who 
subsequently  made  the  purchase,  unless  the 
delay  was  caused  by  the  negligence,  faulf, 
or  fraud  of  the  owner."  Citing  Fultz  v. 
Mlmer,  34  Kan.  576,  0  Pac.  316;  Wilson  v. 
Sturgts,  71  Cal.  226,  16  Pac.  772.  Bee,  also, 
Olark  V.  Cumming,  77  Ga.  64,  4  Am.  St.  Rep. 
72,  where  the  broker  was  given  authority  to 
sell  "for  a  certain  time  and  day  only." 
'ilie  Kansas  case  cited  Is  directly  In  point, 
and  fully  sustains  the  rule  above  stated. 
Mr.  Mechem  says:  "For  many  cases  no  more 
satisfactory  general  rule  can  be  laid  down 
than  to  ascertain:  (1)  What  did  the  broker 
undertake  to  do?  (2)  Has  be  completed  that 
undertaking  within  the  time  and  upon  the 
terms  stipulated?  And  (3)  If  not,  is  the  do 
fault  attributable  to  his  own  act  or  to  th? 
interference  of  the  principal?  •  •  •  It 
will  be  seen,  from  this  rule,  that  where  the 
time  ia  limited  the  performance  must  b<> 
within  that  time."  Mechem  on  Agency,  f 
065.  Plaintiff  cites  this  same  author  (section 
967),  where  It  Is  Raid:  "If  the  purchaser  Is 
found  and  negotiations  are  begun  within  the 
time  limited,  it  is  immaterial  that  they  were 
not  fully   consummated  until   afteirwards." 


The  case  cited  in  support  of  the  text  is  Goffe 
r.  Gibson,  18  Mo.  App.  1.  In  that  case  a 
leasehold  was  the  subject  of  the  sale,  the 
agent  having  60  days  In  which  to  effect  a 
sale;  and  it  was  further  stipulated  that  the 
owner  reserved  the  right  to  sell,  but,  if  he 
made  the  sale  "in  any  wise  through  their  [the 
agents']  influence  or  instrumentality,  then  I 
[the  ownerj  will  pay  the  above  commission." 
While  the  contract  had  yet  some  weeks  to 
run,  the  agents  brought  the  property  to  the 
attention  of  one  Hastings,  and  pointed  out  to 
him  that  it  was  more  valuable  than  similar 
property  he  was  thinking  of  purchasing, 
whereupon  Hastings,  by  reason  of  the  fact 
of  the  agent's  having  called  his  attention 
to  the  property,  entered  into  negotiations 
with  the  owner  before  the  expiration  of  the 
time  limit,  and  concluded  the  purchase  short- 
ly after  the  expiration  of  the  limit.  What 
the  author  probably  had  In  mind  Is  further 
illustrated  by  Wilson  v.  Sturgis,  71  Cal.  229, 
16  Pac.  772.  There  the  broker  found  a  pur- 
chaser within  the  time  limit,  but  the  com- 
pletion of  the  sale  was,  through  the  owner's 
fault,  prolonged  beyond  the  time  limit,  and 
apparently  to  avoid  paying  commissions.  It 
is  not  easy  to  deduce  a  rule  from  the  cases 
alike  applicable  to  all  of  this  class.  The  role 
laid  down  In  Zeimer  v.  Antlsell,  supra,  has 
never  been  questioned  or  overruled  by  this 
court,  so  far  as  we  know,  and  must  control 
the  question.  There  Is  no  evidence  that 
plaintiff's  failure  to  find  a  purchaser  was 
caused  by  defendant's  "negligence,  fault,  or 
fraud."  Defendant's  notice  of  withdrawal 
did  not  In  any  wise  prevent  plaintiff  from 
finding  a  purchaser,  and,  notwithstanding 
the  persistent  and  uninterrupted  efforts  of 
plaintiff,  he  did  not  find  a  purchaser  ready 
and  willing  to  purchase  until  late  on  Tues- 
day. 

The  failure  of  the  court  to  find  on  the  sec- 
ond count  of  the  complaint  will  not  justify 
a  reversal.  It  is  not  claimed  In  plaintiff's 
brief  that  there  was  any  evidence  addressed 
to  this  issue,  and  In  fact  It  was  all  directed 
to  the  alleged  contract,  and  sale  under  It 
Eva  et  al.  v.  Symons  et  al.  (Cal.)  78  Pac.  648. 

The  finding  that  plaintiff,  through  his 
ngent.  Chapman,  consented  to  the  withdraw- 
al of  defendant's  offer  to  sell  the  steamer, 
rests  upon  very  unsatisfactory  evidence.  But 
the  view  we  have  taken  of  the  contract 
makes  it  Immatorlal  whether  plaintiff  con- 
sented or  not. 

The  Judgment  and  order  should  be  af- 
Qrmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  are  affirmed: 
McFARLAXD,  J.;  LOBIGAN,  J.;  HEN- 
SHAW,  J. 
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In  re  BELL'S  ESTATE.    (S.  P.  3,653.)* 
{Supreme  Court  of  California.     Jan.  3,  1905.) 

6PECIAL  ADMINISTBATOBS— ALLOWANCE  FOB  EX- 
PENDITUKE8— TBUSTBES— DUTT  OF  AITOBSET8 
— ^REMOVAL  OJ"  EXECUTOBS  —  COSTS  ON  AP- 
PEAL. 

1.  Expenditures  by  a  special  administratrix 
in  employing  real  estate  and  otiier  agents  to  se- 
cure purcliasers  for  property  of  a  debtor  of  the 
estate,  not  being  autliorized  by  law,  cannot  be 
allowed,  though  made  in  good  faith,  and  result- 
ing in  benefit  to  the  estate. 

2.  A  social  administratrix  is  not  within  Civ. 
Code,  f  2273,  providing  for  repayment  to  a  trus- 
tee of  unlawful  expenditures  benefiting  the  es- 
tate; section  2250,  limiting  the  provisions  of 
the  chapter  to  which  both  sections  belong  to 
express  trusts,  not  including  those  of  executors, 
administrators,  and  guardians. 

3.  A  special  administratrix,  whose  duty  was 
to  preserve  the  estate,  is  not  entitled  to  allow- 
ance for  expenditures  in  having  an  examination 
of  a  mine,  in  which  the  estate  held  stock,  for  the 
purpose  of  ascertaining  its  value. 

4.  A  special  administratrix  is  not  entitled  to 
allowance  for  an  expenditure  for  a  detective  to 
watch  the  executors,  who  had  been  removed  at 
her  suit,  because  they  had  not  turned  over  all 
the  papers,  and  she  believed  them  dishonest; 
they  having  never  refused  to  produce  any  paper 
when  asked. 

5.  An  heir,  who,  as  such,  successfully  prose- 
cutes an  action  for  removal  of  the  executors, 
ia  not  entitled  to  payment  out  of  the  estate  of 
her  expenditures  in  the  removal,  though  she 
afterwards  becomes  special  administratrix. 

6.  Where  the  attorney  of  a  special  administra- 
trix in  a  suit  defended  by  her  is  by  the  court 
allowed  fees  as  such  attorney,  she  is  not  entitled 
to  allowance  for  a  payment  she  made  to  the  at- 
torney's clerk  for  engrossing  the  bill  of  excep- 
tions; such  work  being  part  of  the  strict  legal 
duty  of  the  attorney. 

7.  Costs  will  not  be  allowed  on  modification  on 
appeal  of  an  order  for  errors  of  inadvertence  of 
the  trial  court,  not  called  to  its  attention. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Tbomas  Bell, 
deceased.  From  an  order,  the  special  admin- 
istratrix appeals.    Modified. 

See  67  Pac.  123,  75  Pac.  679. 

T.  Z.  Blakeman,  for  appellant.  Drown, 
Leicester  &  Drown,  for  respondents. 

HEXSHAW,  J.  This  Is  an  appeal  by 
the  special  administratrix  from  the  order  of 
court  settling  her  final  account  as  special  ad- 
ministratrix, and  refusing  to  allow  certain 
expenditures  charged  therein. 

1.  The  court  refused  to  allow  certain  items 
charged  as  expenditures  in  the  matter  of  the 
collection  of  the  claims  of  the  Bell  estate 
from  the  estate  of  Robinson.  The  circum- 
stances, briefly,  were  these:  L.  L.  Robin- 
son bad  executed  his  promissory  note  to 
Tbomas  Bell  in  bis  lifetime  for  tbe  sum  of 
J29,000.  This  note  Bell  bad  deposited  witb 
tbe  Bank  of  California  as  security  for  debt? 
owing  by  him.  The  Bell  estate  bad  a  sep 
arate  claim  against  tbe  Robinson  estate  foi- 
$1,287.  Upon  both  of  these  claims  there 
was    accumulated    Interest.     Tbe    Robinson 

*RehearlDg  dealed  February  2,  1905. 


note  baring  been  given  to  the  Bank  of  Cal- 
ifornia as  security  for  tbe  debt  of  Bell,  it 
is  apparent  tbat  it  was  to  tbe  interest  of 
tbe  estate  of  Bell  to  realize  as  much  as  pos- 
sible upon  tbat  note,  since  for  any  deficiency 
the  estate  of  Bell  was  responsible  over  to 
tbe  bank.  The  principal  asset  of  the  estate 
of  Robinson  was  the  Los  Medanos  Rancbo, 
in  Contra  Costa  county,  which  was  beavily 
incumbered  by  mortgage.  It  was  important 
to  secure  a  purchaser  who  would  pay  such 
price  for  tbe  ranch  as  to  leave  sufiicient 
funds  over  for  tbe  liquidation  of  tbe  claims 
of  tbe  Bank  of  California  and  of  tbe  estate 
of  Bell.  Mr.  Blakeman,  the  attorney  for  the 
special  administratrix  herein,  had  Iiimself 
substituted  as  attorney  for  the  Bank  of  Cal- 
ifornia, and,  as  its  attorney,  undertook  tbe 
collection  of  tbe  claims.  Tbe  result  was  tbat 
the  rancho  was  sold  for  money  enough  to 
pay  tbe  claims  of  tbe  bank  and  of  tbe  Bell 
estate  in  full.  Mr.  Blakeman  testified  that 
he  proceeded  to  sell  tbe  Robinson  rancbo 
just  tbe  same  as  an  owner  would  do,  and 
for  that  purpose  had  to,  and  did,  employ 
real  estate  agents,  and  agents  to  get  special 
information,  to  search  out  prospective  pur- 
chasers, to  make  maps,  and  tbe  like.  Tbe 
payments  for  these  purposes  are  tbe  ones 
which  the  court  refused  to  allow  in  settling 
this  account.  Tbe  court  found,  it  should  be 
added,  that  tbe  special  administratrix,  in  in- 
curring tbe  expenditures  and  in  paying  these 
sums,  acted  in  good  faith,  and  in  accordance 
with  what  she  believed  to  be  tbe  best  inter- 
ests of  tbe  estate  of  Bell,  and  believed  the 
expenses  to  be  necessary  expenses  in  con- 
nection with  her  proceedings  to  collect  and 
preserve  tbe  assets  of  tbe  estate  of  Bell,  and 
to  collect  the  claims  of  tbe  estate  of  Bell 
against  the  estate  of  Robinson.  Notwith- 
standing the  benefits  which  accrued  to  the 
estate  of  Bell,  the  court  properly  refused  to 
allow  these  expenditures.  They  were  not 
lawful  expenditures  for  the  special  adminis- 
tratrix to  make,  and  the  court  in  probate 
well  summed  up  tbe  matter  when  it  said: 
"The  special  administratrix  of  the  estate  of 
Bell  had  no  authority,  derivable  from  tbe 
statutes  of  this  state,  to  engage  in  contracts 
with  real  estate  or  other  agents  for  the  pay- 
ment from  the  funds  in  her  charge  of  com- 
missions on  sales  made  of  property  belong- 
ing to  the  estate  of  Robinson."  The  mat- 
ter of  these  expenditures  is  rigidly  and  prop- 
erly governed  by  the  express  language  of  the 
Codes,  and  to  say  in  this  or  in  any  case  that 
an  expenditure  not  authorized  by  tbe  law 
could  be  allowed,  because  made  in  goo<l 
faith,  or  because  benefit  resulted  to  the  es- 
tate from  it,  would  be  not  only  to  subvert 

'  the  law,  but  it  would  substitute  for  the  -wise 
rule  which  the  law  has  laid  down  the  Judg- 
ment, caprice,  or  whim  of  tbe  court  in  pr<^ 
bate.  Nor  can  these  claims  be  countenancet 
and  allowed,  as  appellant  seeks  to  have  then: 
under  section  2273  of  the  CiWl  Code.    That 

i  section  provides  that  "a  trustee  la  entitled 
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to  the  repayment,  out  of  the  trust  property, 
of  all  expenses  actually  and  properly  Incur- 
red by  blm  In  the  performance  of  bis  trust. 
He  Is  entitled  to  the  repayment  of  even  un- 
lawful expenditures,  If  they  were  productive 
of  actual  benefit  to  the  estate."  This,  It  Is 
true,  is  the  express  rule  of  law  made  applica- 
ble to  trustees  generally;  but  the  foundation 
of  appellant's  argument,  namely,  that  a  spe- 
cial administratrix,  being  a  trustee,  comes 
within  the  provisions  of  the  section,  is  com- 
pletely overthrown  by  section  2250  of  the 
Civil  Code,  which,  being  a  part  of  the  same 
chapter  as  the  section  above  quoted,  declares: 
"The  provisions  of  this  chapter  apply  only 
to  express  trusts,  created  for  the  benefit  of 
another  than  the  trustor,  and  In  which  the 
title  to  the  trust  property  Is  vested  in  the 
trustee;  not  including,  however,  those  of  ex- 
ecutors, administrators,  and  guardians  as 
such."  We  have  not  considered  it  necessary 
to  discuss  separately  each  of  the  itemer 
growing  out  of  the  transactions  of  the  Robin- 
son estate  which  the  court  rejected.  From 
what  has  been  said,  it  is  plain  that,  one  and 
all,  they  were  properly  disallowed. 

Z  The  estate  of  Thomas  Bell  owned  shares 
of  stock  in  the  North  Bloomfield  mine.  The 
special  administratrix  employed  a  Mr.  Gassa- 
way  to  examine  and  report  upon  the  condi- 
tion of  the  mine.  He  did  so,  and  she  paid 
bim  9565.  The  Robinson  estate  also  owned 
stock  in  the  North  Bloomfield  mine.  The  ex- 
penditure is  Justified  by  the  special  adminis- 
tratrix upon  the  ground  that  it  was  her  duty 
to  inform  herself  of  the  value  of  the  stock, 
"because  she  was  pushing  the  Robinson  es- 
tate stock  to  sale,  and  there  were  parties 
seeking  to  purchase  the  Bell  estate  stock." 
This  item  was  likewise  properly  rejected. 
It  was  no  part  of  the  duty  of  the  special  ad- 
ministratrix, nor,  Indeed,  was  it  within  her 
power  as  special  administratrix,  to  sell  this 
property.  Her  duty,  so  far  as  the  Bell  es- 
tate was  concerned,  was  to  preserve  it;  and, 
for  the  reasons  heretofore  given,  the  expendi- 
ture was  not  authorized  as  being  an  effort  to 
determine  the  value  of  the  stock  of  the 
Robinson  estate. 

3.  The  court  refused  to  allow  an  item  of 
fl20  paid  to  a  detective  agency  for  services 
in  watching  the  oflSce  occupied  by  Mr. 
Staacke  and  Mr.  Maxwell,  the  former  exec- 
utors of  the  will  of  Bell,  who  had  been  re- 
moved at  the  suit  of  Mrs.  Bell.  The  special 
admlnlstratlx  testified  that  Staacke  and  Max- 
well had  not  yet  turned  over;  all  the  papers 
to  her,  and  that  she  believed  that  they  were 
criminals;  but  she  failed  to  cite  any  instanc* 
in  which  either  of  them  ever  endeavored  to 
conceal  or  make  away  with  any  of  the 
papers,  and  the  utmost  shown  in  this  regard 
was  that  certain  letters  addressed  to  George 
Staacke,  and  relating  to  some  of  the  property 
in  which  the  Bell  estate  was  interested,  were 
banded  to  one  of  the  detectives  by  Mr.  Max- 
well when  demand  was  made.  She  admitted 
that  Mr.  Staacke  bad  readily  given  her  all 


of  the  papers  that  she  called  for,  and  that 
be  never  refused  to  produce  any  paper  when 
asked.  In  this  state  of  the  evidence.  It  can- 
not be  said  that  the  court  was  not  Justified 
in  refusing  to  allow  this  Item  as  a  necessary 
or  proper  expenditure. 

4.  In  her  account  as  special  adminlstratix, 
Mrs.  Bell  charged  the  estate  with  expendi- 
tures incurred  by  her  in  her  successful  ef- 
forts to  remove  the  executor  George  Staacke 
from  office.  The  amount  so  charged  was 
$12.50  by  way  of  taxable  costs,  and  more 
tban  $500  for  expenses  in  no  sense  taxable 
as  costs,  and  consisting  of  $220  paid  to  a 
bookkeeper  for  examining  the  books  of  the 
executor,  $126.60  to  the  stenographic  re- 
porter of  the  court  for  transcribing  notes 
of  tesUmony,  $55.80  paid  H.  8.  Crocker  & 
Co.  for  printing  briefs,  and  the  oral  argu- 
ment in  the  Supreme  Court  These  items 
were  one  and  all  properly  rejected.  Mrs. 
Bell's  action  for  the  removal  of  the  exec- 
utor was  prosecuted  by  her  "as  the  widow 
and  an  heir  of  the  said  deceased,  and  as  a 
creditor  of  his  estate."  It  matters  not  that 
the  effect  of  the  proceeding  was  beneficial  to 
the  estate.  The  attorney's  fees,  costs,  and 
expenses  are  chargeable  to  the  heir  or  cred- 
itor who  prosecutes  the  proceeding.  Says 
Woemer  (2  Woerner's  Administration,  S  516): 
"Nor  are  the  fees  of  an  attorney  employed 
by  the  heirs,  or  a  portion  of  them,  to  contest 
the  settlement,  or  hasten  the  administration; 
nor  can  the  estate  be  charged  with  any  part 
of  the  fees  of  an  attorney  who  is  employed 
by  one  of  the  creditors  or  beneficiaries, 
though  thereby  a  fund  is  realized  which  is 
distributable  among  all  the  creditors  or  ben- 
eficiaries." The  belr  or  legatee  seeking  the 
removal  of  an  executor  has  no  power  to  deal 
with,  and  no  control  over,  the  assets  of  the 
estate,  and  cannot  make  contracts  which  in 
any  way  will  bind  the  estate;  nor  can  the 
fact  that  snch  heir  afterwards  becomes  spe- 
cial administratrix  Justify  the  payment  out 
of  the  assets  of  the  estate  of  any  such  item 
of  expense. 

6.  The  suit  of  John  S.  Bell  v.  Staacke  was 
defended  by  the  special  administratrix.  She 
employed  Mr.  Blakeman  as  her  attorney, 
and  the  court  allowed  him  fees  as  such  at- 
torney. It  refused,  however,  to  allow  an 
item  of  $69  paid  to  Mr.  Worley  for  engrossing 
the  bill  of  exceptions  in  that  case.  Mr. 
Worley  was  a  clerk  In  the  office  of  Mr. 
Blakeman,  but  It  is  said  that  the  evidence 
shows  that  the  attorney  for  the  adminis- 
tratrix was  much  pressed  for  time  in  pre- 
paring the  bill  of  exceptions,  that  Mr.  Wor- 
ley was  compelled  to  work  beyond  office 
hours,  and  that,  as  the  fees  allowed  the  at- 
torney for  his  services  were  exceedingly 
small,  they  should  be  construed  to  Include 
nothing  but  strict  legal  services.  But  the 
answer  to  this  is  that  it  is  the  duty  of  the 
attorney  to  engross,  oi  cause  to  be  engrossed. 
the  bill  of  exceptions,  and  in  this  sense  it 
18  a  part  of  the  strict  legal  duty  of  the  attor- 
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nejr.  A  special  remuneration  to  Ub  clerk  la 
no  more  a  legal  charge  against  the  estate  for 
such  services  than  would  be  a  claim  for 
bis  salary  during  the  time  that  be  was  ac- 
tually employed  upon  the  work. 

In  appellant's  reply  brief,  for  the  first 
time,  she  makes  mention  of  the  fact  that  the 
court,  In  disallowing  the  item  of  $1,000  paid 
to  Baldwin  &  Howell,  as  real  estate  agents, 
in  and  about  the  sale  of  the  Robinson  Ranch, 
failed  to  credit  her  back  with  $107.45  and 
$87.79  with  which  she  bad  charged  herself, 
and  which  moneys  were  paid  to  her  by  other 
creditors  of  the  estate  of  Robinson  as  their 
proportionate  share  of  the  $1,000  commission 
which  she  had  paid  to  Baldwin  &  Howell, 
and,  again,  that,  in  disallowing  the  amount 
paid  to  Oassaway  for  his  report  upon  the 
North  Bloomfleld  mine,  the  court  failed  to 
allow  her  the  item  of  $150  for  which  she  bad 
sold  a  copy  of  the  Oassaway  report,  and  with 
which  she  charged  herself.  It  Is  manifest 
tliat  these  were  errors  of  inadvertence  by 
the  trial  court,  and  would  at  once  have  been 
corrected  upon  application  to  it  It  follows, 
therefore,  that  the  order  of  the  court  should 
be  modified  as  to  these  items  in  the  respects 
indicated,  and  that  In  all  other  respects  the 
order  stands  affirmed;  and  aa  these  errors 
of  Inadvertence  should.  In  the  first  Instance, 
have  been  called  to  the  attention  of  the  court 
in  probate,  appellant,  upon  this  modification, 
should  not  be  allowed  to  recover  her  costs. 
It  Is  ordered  accordingly. 


We    concur: 
CAN,  J. 


McFARLAND,     J.;     LORI- 


14S  Cal.  m 

DBNNINGER  v.  RECORDER'S  COURT  OF 
CITY  OF  POMONA.    (S.  F.  3,801.) 

(Supreme  Court  of  California.    Dec.  31,  1904.) 

MUNICIFAI,  CORPOBATIONS  —  BEOULATION  OP 
GAS  BATES  —  CONSTITUTIONAL  AUTHORITY  — 
SELF-EXECUTING  PROVISIONS  —  MUNICIPAL 
ORDINANCES— PUNISHMENT  FOB  VIOLATION- 
VINE   AND    IMFBISONMENT. 

1.  Recorder's  courts  in  cities  of  the  fifth  class 
have  by  St.  1883,  p.  265,  c.  49,  a  strictly  limit- 
ed criminal  jurisdiction,  and  a  conviction  on  a 
complaint  which  fails  to  allege  facts  constitut- 
ing one  of  the  offenses  to  which  their  jurisdic- 
tion is  confined  may  be  reviewed  and  annulled 
upon  certiorari,  or,  in  case  of  actual  imprison- 
ment, upon  habeas  corpus. 

2.  Const,  art.  11,  S  11,  authorizing  cities  to 
make  and  enforce  local  police  and  sanitary  reg- 
ulations, and  other  rei^lations  not  in  conflict 
with  general  laws ;  and  section  19,  providing 
that  in  cities  having  no  municipal  lighting  plani 
any  individual  or  corporation  shall  have  the 
privile);e  of  using  the  streets  for  the  purposes 
of  laying  pipes  upon  condition  that  the  mu- 
nicipality shall  have  the  right  to  regulate  the 
charges  thereof — give  to  every  municipal  cor- 
poration the  right  to  regulate  the  charges  of  any 
person  or  corporation  supplying  gas  to  the  city 
or  its  inhabitants  through  pipes  laid  in  the 
public  streets ;  and  fifth-class  cities  are  given 
the  power  to  carry  the  right  into  effect  by  St. 
1883.  p.  250,  c.  49,  providing  such  cities  with  a 
board  of  trustees  who  are  empowered  to  pass 
ordinances  not  in  conflict  witli  the  federal  or 
state  Constitution  or  laws. 


3.  Const  art  4,  |  33,  providing  that  the  Leg- 
islature shall  pass  laws  for  the  regnlation  and 
limitation  of  charges  for  services  performed 
and  commodities  furnished  by  gas  corporations, 
does  not  require  or  authorize  the  Legislature  to 
take  away  the  right  given  incorporated  cities 
by  Const,  art.  11,  §!  11,  19.  to  regulate  the 
charges  of  gas  companies  within  their  limits, 
nor  does  the  failure  of  the  Legislature  to  pass 
the  prescribed  laws  suspend  or  hold  in  abeyance 
the  right  of  such  cities  to  regulate  gaa  rates: 
but  until  the  Legislature  has  acted  the  right  of 
the  cities  to  act  exists  unhampered,  except  so 
far  as  restricted  by  general  principles  or  spe- 
cific provisions  of  the  fundamental  law. 

4.  St.  1883,  p.  254,  c.  49,  empowering  boards 
of  trustees  of  fifth-class  cities  to  impose  lineK, 
penalties,  and  forfeitures  for  any  and  all  vio- 
lations of  ordinances,  is  In  no  respect  nnconsti- 
tutional,  and  an  ordinance  passed  in  pursuance 
thereto,  carrying  out  the  authority  given  to 
such  cities  by  Const,  art  11,  §|  11,  19,  and 
St  1883,  p.  250,  c.  49,  to  regulate  charges  for 
gas,  which  fixes  a  maximum  rate  of  $l.aO  per 
1,000  feet,  and  declares  it  a  misdemeanor  pun- 
ishable by  fine  and  imprisonment  to  collect 
more,  is  valid. 

5.  Whatever  the  Legislature  may  punish  as  a 
misdemeanor  it  may  authorize  a  municipal  cor- 
poration to  punish  as  a  misdemeanor. 

6.  One  who,  acting  for  a  corporation,  collects 
more  than  the  maximum  rate  fixed  by  ordinance 
for  gas  service,  is  gniity  of  a  violation  of  the 
ordinance  declaring  it  a  misdemeanor  to  "col- 
lect or  receive"  a  sum  in  excess  of  the  prescribed 
rate. 

In  Bank.  Paul  J.  Denninger  was  convict- 
ed In  the  recorder's  court  of  the  city  of  Po- 
mona of  violating  an  ordinance  of  said  city, 
and  brings  certiorarL    Affirmed. 

Herbert  Cutler  Brown  and  Garret  W.  Mc- 
Enerney,  for  petitioner.  Robert  O.  Loucks, 
City  Atty.,  for  respondent. 


BEATTY,  C.  J.  The  petitioner  was  con- 
victed in  the  recorder's  court  of  collecting 
from  a  resident  of  Pomona  more  than  $1.50 
per  1,000  feet  for  gas,  contrary  to  the  pro- 
visions of  a  municipal  ordinance  establishing 
that  as  the  maximum  rate,  and  declaring  it 
a  misdemeanor  to  collect  or  receive  more. 
He  seeks  In  this  proceeding  by  certiorari  a 
review  of  the  Judgment  of  fine  and  imprison- 
ment, and  the  sole  question  to  be  determined 
Is  whether  the  recorder's  court  exceeded  its 
jurisdiction. 

Pomona  is  a  city  of  the  fifth  class,  and 
the  recorder's  court,  in  cities  of  that  class, 
has  a  Jurisdiction  In  criminal  cases  strictly 
limited  In  character  (St.  1883,  p.  265,  c.  49); 
so  that,  if  the  complaint  upon  which  a  de- 
fendant l3  arrested  and  tried  fails  to  al- 
lege facts  constituting  one  of  the  offenses  to 
which  its  Jurisdiction  is  confined,  a  Judgment 
of  conviction  may  be  reviewed  and  annulled 
upon  certiorari,  or.  In  case  of  actual  Imprison- 
ment, upon  habeas  corpus. 

The  petitioner  contends  that  the  complaint 
upon  which  he  was  arrested  and  tried  char- 
ges no  offense:  First,  because  the  mtmlcipali- 
ty  has  no  power  to  limit  gas  rates  by  ordi- 
nance; and,  second,  because,  even  It  It  has 
the  power  to  establish  a  maximum  rate.  It 
has  no  power  to  make  the  violation  of  such 
an  ordinance  a  misdemeanor,  punishable  by 
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fine  or  Imprisonment.  Upon  these  two  prop- 
ositions the  argament  has  taken  a  very  wide 
range,  but  to  them  it  has  been  confined. 
Whatever  que.stlon  may  have  arisen  at  any 
stage  of  the  proceedings  as  to  the  suflBclency 
of  the  complaint  to  state  a  case  within  the 
penal  clauses  of  the  ordinance,  no  such  ques- 
tion has  been  raised  here,  and  we  shall  there- 
fore confine  ourselves  to  a  consideration  of 
the  two  propositions  above  stated. 

Regarding  both  propositions,  it  is  contend- 
ed by  the  respondent  that,  in  the  absence  of 
any  other  statutory  or  constitutional  grant 
of  power,  every  provision  of  the  ordinance  Is 
fully  supported  by  section  11  of  article  11  of 
the  Constltntlou,  which  reads  as  follows: 
"Any  county,  city,  town,  or  township  may 
make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws." 
By  this  section  the  people  have  made  a  di- 
rect constitutional  grant  of  the  police  power 
of  the  state  to  every  municipal  corporation 
for  local  purposes.  It  is  conceded  by  the 
petitioner  that  the  general  grant  of  legisla- 
tive power  In  the  Constitution  of  a  state  In- 
cludes the  power  to  regulate  gas  rates  by 
statute,  and  that  this  power  may  be  dele- 
gated by  statute  to  municipal  corporations. 
If  this  is  so,  and  if  the  regulation  of  gas 
rates  by  the  state  is  an  exercise  of  the  police 
power,  it  would  be  difflcnlt  to  say  why.  In  the 
absence  of  more  specific  provisions  In  our 
Constitution  relating  to  this  matter,  the  mn- 
nlclpal  corporations  of  the  state  could  not, 
by  virtue  of  the  section  above  quoted,  adopt 
and  enforce  within  their  local  limits  ordi- 
nances as  comprehensive,  both  as  to  the  es- 
tablishment of  rates  and  the  infliction  of 
penalties,  as  the  statutes  which  the  Legisla- 
ture is  competent  to  enact  for  the  state  at 
large.  But  these  are  queationa  which  we  do 
not  find  it  necessary  to  decide.  The  Con- 
stitution contains  specific  provisions  relating 
to  the  matter  of  limiting  the  charges  for  gas 
furnished  to  cities  and  their  inhabitants,  pro- 
visions wklch  in  and  by  themselves  furnish 
a  complete  answer  to  the  petitioner's  first 
proposition,  and,  in  connection  with  others, 
an  equally  satisfactory  answer  to  the  second. 

By  section  19  of  article  11  of  the  Consti- 
tution it  is  provided:  "In  any  city  where 
there  are  no  public  works  owned  and  con- 
trolled by  the  municipality  for  sapplying  the 
same  with  water  or  artificial  light,  any  in- 
dividual, or  any  company  duly  Incorporated 
for  such  purpose,  under  and  by  authority 
of  the  laws  of  this  state,  shall,  under  the 
direction  of  the  superintendent  of  streets, 
or  other  officer  in  control  thereof,  and  under 
such  general  regulations  as  the  municipality 
may  prescribe,  for  damages  and  for  indem- 
nity for  damages,  have  the  privilege  of  using 
the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  there- 
in, and  connections  therewith,  so  far  as  may 
be  necessary  for  introducli^  and  supplying 
-.ocb  «Uy  and  Its  inhabitants  either  with  gas 


light,  or  other  illuminating  light,  or  with 
fresh  water  for  domestic  and  all  other  pur- 
poses, upon  the  condition  that  the  municipal 
government  shall  have  the  right  to  regulate 
the  charges  thereof."  This  section  very  clear- 
ly gives  to  every  municipal  corporation  the 
right  to  regulate  the  charges  of  any  person 
or  corporation  supplying  gas  to  a  city  or  its 
inhabitants  through  pipes  laid  in  the  public 
streets,  and,  in  the  absence  of  any  other 
provision  relating  to  the  matter,  would  be 
held  to  imply  the  power  to  exercise  the  right 
by  the  same  methods  by  which  its  legisla- 
tive power  is  exarcised  geneially,  so  that 
nothing  would  be  required  to  make  the  sec- 
tion completely  operative  beyond  a  law  for 
the  organization  of  municipal  corporations 
and  prescribing  a  mode  of  exercising  their 
legislative  power.  In  other  words,  a  right 
to  regulate,  coupled  with  a  lawful  method 
of  exercising  the  right.  Is  all  that  Is  requisite 
to  give  validity  to  a  regulation;  and  here 
we  have  the  right  conferred  by  the  Consti- 
tution, and  a  mode  prescribed  by  the  Iieg- 
Islature  for  its  exercise.  That  is  to  say, 
cities  may  be  organized — as  the  city  of  Po- 
mona has  been  organized — under  the  general 
mimlclpal  corporations  act.  by  which  they 
are  empowered  to  pass  ordinances.  In  cities 
of  the  fifth  class  they  are  provided  with 
a  board  of  trustees,  who  are  empowered  to 
pass  ordinances  not  in  conflict  with  the  Con- 
stitution or  the  laws  of  this  state  or  of  the 
United  States,  and  the  forms  to  be  observed 
in  the  passage  of  ordinances  are  definitely 
prescribed.  St  1883,  p,  250,  c.  40.  This 
would  seem  to  be  conclusive  as  to  the  validi- 
ty of  that  part  of  the  ordinance  establishing 
the  maximum  rate,  and  it  would  be  entirely 
so  if  it  were  not  for  the  fact  that  section 
33  of  article  4  of  the  Constitution  provides 
as  follows:  "The  Legislature  shall  pass  laws 
for  the  regulation  and  limitation  of  the  char- 
ges for  services  performed  and  commodities 
furnished  by  telegraph  and  gas  corporations, 
and  the  charges  by  corporations  or  individ- 
uals for  storage  and  wharfage,  in  which 
there  is  a  public  use;  and  where  laws  shall 
provide  for  the  selection  of  any  person  or 
oflScer  to  regulate  and  limit  such  rates,  no 
such  person  or  oflicer  shall  be  selected  by 
any  corporation  or  individual  Interested  in 
the  business  to  be  regulated,  and  no  person 
shall  be  selected  who  Is  an  officer  or  stock- 
holder In  any  such  corporation." 

It  is  contended  that  this  section  would  be 
rendered  entirely  Inoperative  and  meaning- 
less it  section  19  of  article  11  should  be  held 
to  be  self-executing;  that,  the  framers  of 
the  Constitution  having  enjoined  upon  the 
Legislature  the  duty  of  passing  laws  for  the 
regulation  and  limitation  of  gas  rates,  no 
valid  ordinance  can  be  passed  under  section 
10  of  article  11  until  the  Legislature  has 
first  obeyed  the  mandate  which  required  it 
to  regulate  the  mode  of  regulation.  In  an- 
swer to  this  it  may  be  said  that  we  have 
not  held  that  said  section  is  in  Itself  abso- 
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lutely  self-execntlng.  It  merely  conferred  or 
secured  a  right  without  the  power  of  exer- 
cising or  enforcing  It,  outside  of  those  mu- 
nicipal corporations  then  in  existence,  and 
armed  with  powers  similar  to  those  which 
Pomona  and  all  cities  of  the  fifth  class  bare 
since  acquired  by  organizing  under  the  gen- 
«ral  municipal  corporation  act  But  for  the 
tact  that  the  enactment  of  this  law  was 
specifically  enjoined  by  section  6  of  article 
11,  It  might  perhaps  have  been  deemed  a 
compliance  with  the  mandate  of  section  33 
vf  article  4.  Evidently,  however,  if  that  sec- 
tion is  to  have  any  operation,  it  must  be  con- 
strued in  some  other  sense.  What  exactly 
it  does  mean  it  is  difficult  to  say.  It  may 
mean,  as  held  by  Judge  Wilbur  of  the  su- 
perior court,  that  the  Legislature  was  to 
pass  a  law  for  the  organization  of  some 
board  or  commission  to  fix  gas  rates  for  ru- 
ral districts  not  incorporated,  but  supplied 
with  gas;  and  the  wording  of  the  last  part 
of  the  section  gives  countenance  to  this  view. 
Or  it  may  mean  that  the  Legislature  must 
enact  laws  making  It  compulsory  upon  the 
governing  bodies  of  our  municipal  corpora- 
tions to  establish  rates  at  frequent  intervals, 
and  prescribing  penalties  for  failure  to  do 
so,  as  the  Constitution  has  itself  done  In 
regard  to  persons  supplying  water.  Certain- 
ly, if  the  Legislature  had  passed  a  law  of 
either  character  here  suggested,  there  would 
have  been  no  ground  upon  which  tills  court 
could  have  held  that  something  more  was 
requisite  to  carry  out  the  purpose  of  the  Con- 
stitution. Petitioner's  claim  is  that  the  pur- 
pose of  this  section  was  the  protection  of 
persons  supplying  gas  and  other  commodities 
by  leaving  section  19  of  article  11  inopera- 
tive as  to  the  fixing  of  gas  rates  until  the 
Legislature  had  enacted  a  code  of  procedure 
for  the  city  councils,  providing,  among  other 
things,  for  notice  and  hearing,  and  prescrib- 
ing the  period  during  which  a  rate  once  fix- 
ed should  endure.  But  all  this  Is  purely  con- 
jectural. We  do  not  know,  and  can  hardly 
surmise,  what  the  precise  purpose  of  section 
33  of  article  4  was.  We  can  be  very  cer- 
tain, howev»,  of  one  thing  that  was  not 
its  purpose.  Without  bringing  it  in  direct 
and  irreconcilable  conflict  with  section  10  of 
article  11,  it  cannot  be  held  to  have  required 
or  authorized  the  regulation  of  gas  rates  in 
any  Incorporated  city  to  be  taken  away  from 
the  governing  body  of  such  dty  and  given 
over  to  any  person,  board,  or  officer  to  be 
selected  outside  of  such  governing  body. 
And  yet  it  does  contemplate  (in  its  last 
clause)  the  enactment  of  laws  under  which 
some  person  or  officer  is  to  be  chosen  (spe- 
cially) to  fix  rates.  This,  as  above  stated, 
tends  very  strongly  to  sustain  the  view  of 
.Tndge  Wllbnr  that  the  laws  contemplated 
and  enjoined  by  said  section  33  are  laws  ap- 
plicable solely  to  districts  outside  of  incor- 
porated cities,  and.  If  so,  the  failure  to  enact 
such  laws — due,  no  doubt,  to  the  absence  of 
any  actual  occasion  for  applying  tbem — can 


bave  no  effect  upon  the  operation  of  a  pro- 
vision of  the  Constitution  relating  exclusive- 
ly to  municipal  corporations. 

But  waiving  this  view,  and  assuming  that 
the  intention  of  section  33  of  article  4  was 
to  lay  a  mandate  upon  the  Legislature  to 
enact  such  laws  as  might  be  deemed  neces- 
sary to  secure  fairness  in  fixing  and  reason- 
able permanence  in  maintaining  rates  when 
fixed,  it  cannot  be  denied  that  the  whole 
matter  was  committed  to  the  discretion  of 
the  Legislature  as  to  the  time  for  action  and 
the  scope  of  action.  It  was  assumed  that 
when  action  was  called  for  the  Legislature 
would  act,  and  that  all  safeguards  found  to 
be  necessary  would  be  provided,  the  munic- 
ipalities being  subject  in  the  meantime  to 
supervision  and  restraint  by  the  courts  if 
they  should  attempt  anything  in  the  nature 
of  confiscation.  What  the  framers  of  the 
Constitution  assumed  in  committing  this 
matter  to  the  discretion  of  the  Legislature 
the  courts  are  Justified  in  assuming.  When 
further  regulation  is  needed,  it  will  be  pro- 
vided, but  in  the  meantime  the  failure  of  the 
Legislature  to  act  will  not  render  nugatory  a 
right  granted  by  the  Constitution  and  re- 
enforced  by  a  prescribed  method  for  its  ex- 
ercise. The  right  and  the  power  to  regulate 
being  conjoined,  the  duty  to  Impose  limits  or 
conditions  to  the  exercise  of  the  right — sup- 
posing It  to  rest  upon  the  Legislature — so 
long  as  it  remains  unperformed,  simply 
leaves  the  right  unhampered  except  so  far 
as  it  may  be  restricted  or  qualified  by  the 
general  principles  or  specific  provisions  of  our 
fundamental  law.  The  doctrine  of  this  court 
is  that  all  constitutional  provisions  are  self- 
executing  when  they  can  be  given  reasonable 
effect  without  the  aid  of  legislation,  unless  It 
clearly  appears  that  such  was  not  the  inten- 
tion (Winchester  v.  Howard,  136  Cal.  440, 
64  Pac.  692,  69  Pac.  77,  89  Am.  St  Rep.  153); 
and  a  necessary  corollary  to  this  proposition 
is  that  a  constitutional  provision  not  strictly 
self -executing  becomes  operative  Just  as  soon 
as  it  is  supplemented  by  so  much  legislation 
as  is  absolutely  necessary  to  supply  its  defi- 
ciencies; which  is  the  case  here. 

As  to  the  right  of  all  persons  to  lay  gas 
pipes  in  the  streets  of  Incorporated  cities, 
subject  only  to  Its  express  conditions,  sec- 
tion 19  of  article  11  has  been  held  to  be  self- 
executing  (Re  Johnston,  137  Cal.  IIS,  69  Pac. 
973),  and  to  hold  that  the  correlative  right 
of  the  municipalities  to  fix  rates  must  re- 
main in  abeyance  until  the  Legislature  pass- 
es some  law  in  obedience  to  the  supimsed 
mandate  of  section  33  of  article  4  of  the 
Constitution  might  forever  deprive  the  mu- 
nicipalities of  the  state  of  a  protection  which 
the  Constitution  clearly  designed  to  afford; 
for  the  Legislature,  as  to  this  matter,  can- 
not take  the  place  of  the  municipal  bodies. 
It  cannot  regulate  the  charges  for  gas  within 
municipal  boundaries,  though,  according  to 
the  claim  of  petitioner,  it  can,  by  merely 
ignoring  the  supposed  mandate  of  the  Con- 
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stltatlon,  tie  the  bands  of  those  upon  whom 
the  Constitntlon  has  conferred  the  right 
We  find  nothing  in  the  decisions  of  this 
court  which  leads  to  such  a  conclusion,  and 
If,  In  the  long  array  of  cases  cited  by  counsel 
from  other  Jurisdictions,  there  may  be  found 
reasoning  tending  to  support  their  conten- 
tion, we  do  not  feel  constrained  to  follow  it. 
We  hold,  on  the  contrary,  that  the  two 
rights — the  right  to  supply  gas  to  cities  and 
the  right  to  fix  rates — go  hand  in  hand. 
Each  exists  by  force  of  the  Constitution,  and 
each  becomes  effective  upon  the  organization 
of  a  municipal  government.  If  it  be  argued 
that  the  right  to  fix  rates  may  be  abused  in 
the  absence  of  restraining  legislation,  it  may 
be  answered  that  so  also  may  the  right  to 
dig  up  and  obstruct  streets  for  the  purpose 
of  laying  pipes  be  abused;  but  for  any  trans- 
gression of  this  sort  the  courts  may  be  sup- 
posed to  afford  a  sufficient  remedy.  In  this 
instance  we  see  nothing  savoring  of  abuse  in 
the  provisions  of  the  ordinance  establishing 
flie  maximum  rate.  It  was  passed  in  March, 
1903,  was  to  take  effect  on  the  1st  of  July 
following,  and  the  rate  was  to  stand  for  one 
year. 

Petitioner's  second  proposition  requires 
less  extended  discussion.  Subdivision  16  of 
section  764  of  the  municipal  corporation  act 
empowers  the  board  of  trustees  In  cities  of 
the  fifth  class  to  Impose  fines,  penalties,  and 
forfeitures  for  any  and  all  violations  of  or- 
dinances, etc.  St.  1883,  p.  254,  c.  49.  The 
ordinance  in  question,  so  far  as  it  fixes  the 
rate,  is  a  valid  ordinance,  adopted  not  in 
pursuance  of  merely  implied  power,  but  in 
the  exercise  of  a  right  specially  secured  by 
the  Constitution;  and  unless  the  law  em- 
powering the  city  to  punish  its  violation  as 
a  misdemeanor  is  unconstitutional,  or  Is  in- 
applicable to  an  ordinance  of  this  character, 
the  penal  clauses  are  also  valid.  We  know 
of  no  ground  upon  which  this  law  can  be 
held  unconstitutional.  The  Legislature  has 
made  it  a  misdemeanor  to  ask  or  receive 
more  than  the  sum  allowed  by  law  for  the 
carriage  of  freight  or  passengers  by  rail. 
Pen.  Code,  i  525.  An  overcharge  for  gas 
cannot  be  distinguished  in  principle  from  an 
overcharge  for  a  railway  fare,  and  therefore 
It  cannot  be  said  that  the  penal  clauses  o; 
this  ordinance  are  in  conflict  with  the  policy 
of  the  state,  as  was  said  in  Ex  parte  Ah  Yon, 
88  Cal.  99,  25  Pac.  974,  11  L.  R.  A.  408,  22 
Am.  St.  Rep.  280.  In  that  case  an  ordinance 
was  held  unreasonable  and  invalid  because 
It  authorized  a  fine  of  |1,000  for  an  ofllense, 
when  the  statute  of  the  state  limited  the 
punishment  of  grosser  offenses  of  the  same 
category  to  a  fine  of  $500.  No  such  objection 
can  be  urged  against  this  ordinance,  which 
limits  the  penalty  to  $300.  Besides  the  case 
last  dted,  we  are  referred  to  a  number  of 
decisiona  of  this  court  where  municipal  or- 


dinances not  passed  in  pursuance  of  express- 
ly delegated  power  have  been  held  Invalid 
because  unreasonable.  Bx  parte  Hodges,  87 
CaL  162,  25  Pac.  277;  Ex  parte  WhitweU,  98 
Cal.  73,  32  Pac.  870,  19  L.  R.  A.  727,  35  Am. 
St  Rep.  162,  etc.  These  cases,  Involving  not 
the  right  to  punish  an  infraction  of  the  or- 
dinance, but  the  right  to  enact  its  substan- 
tive provisions,  manifestly  have  no  appli- 
cation to  an  ordinance  the  substantive  pro- 
visions of  which  are  held  valid. 

The  question  whether  the  Legislature  can 
delegate  to  a  municipal  corporation  the  pow- 
er to  determine  what  shall  constitute  a  crim- 
inal offense  was  considered  by  this  court  In 
Ex  parte  Guerrero,  69  Cal.,  at  page  95,  10 
Pac.  266.  The  decision  of  the  point  was,  per- 
haps, not  necessary  In  that  case,  where  the 
validity  of  the  ordinance  in  question  might 
have  been  rested  wholly  upon  the  direct 
grant  of  the  police  power  contained  in  section 
11  of  article  11;  but  the  court  sustained  the 
ordinance  on  both  grounds,  citing  with  ap- 
proval a  Connecticut  ease  where  the  only  au- 
thority of  the  municipality  was  that  con- 
ferred by  its  charter.  Not  only  that  case, 
but  many  cases  decided  in  other  Jurisdictions, 
as  well  as  the  text  of  Dillon  and  other  com- 
mentators on  the  law  of  municipal  corpora- 
tions, stfitain  the  doctrine  that  whatever  the 
Legislature  may  punish  as  a  misdemeanoi  It 
may  authorize  a  municipal  corporation  to 
punish  as  a  misdemeanor.  In  this  state,  as 
we  have  seen,  there  is  a  law  making  the  re- 
ceipt of  illegal  railway  fares  or  freights  a 
misdemeanor — an  act  no  more  to  be  charac- 
terized as  malum  in  se  than  the  exaction  of 
an  excessive  charge  for  gas.  The  constitu- 
tionality of  this  law.  It  is  true,  has  never 
been  passed  upon;  but  no  reason  for  holding 
it  unconstitutional  has  been  suggested,  and 
none  occurs  to  us.  It  would  seem,  indeed, 
that  the  exaction  of  excessive  rates  in  a 
business  charged  with  a  public  use  is  an  of- 
fense of  the  same  essential  quality  as  extor- 
tion by  public  olficers  (Pen.  Code,  t  70),  an 
offense  clearly  within  the  police  power  of 
the  state.  The  ordinance,  we  conclude,  is  in 
no  respect  invalid. 

There  is  an  objection — not  distinctly  made, 
but  suggested — to  the  sufficiency  of  the  com- 
plaint upon  which  the  petitioner  was  tried. 
It  shows  that  he  collected  and  received  the 
excessive  rate,  not  for  himself,  but  for  the 
corporation  holding  the  franchise.  But  a  cor- 
poration must  act  through  the  agency  of 
natural  persons,  and  the  ordinance  by  its 
express  terms  applies  to  any  person  who  col- 
lects or  receives. 

The  Judgment  of  the  recorder's  court  Is 
affirmed. 

We  concur:  McFARLAND,  J.;  ANGEL- 
liOTTI,  J.;  SHAW,  J.:  VAN  DYKE,  J.; 
LORIGAN,  J.i   HENSHAW,  J. 
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DENNINGBR  ▼.  RECORDER'S  COURT  OP 
CITX  OF  POMONA.    (S.  F.  3.880,  8,861.) 

(Suprone  Coart  of  California.    Dee.  31,  1804.) 

KUNICIFAX  COBP0RATI058— SBOm.ATIONS  OV 
OAB  RATES — VIOLATION  09  OBDINAHCK 

— cojtPuaHT— fluFncnNCT. 

1.  Under  Const,  art  11,  {  19,  authorizing  cor- 
porations to  use  the  streets  of  a  city  to  supply 
^'gaslight  or  other  illuminating  light  upon  con- 
dition that  the  municipality  shall  have  the  right 
to  regulate  the  charges  thereof,  a  complaint  un- 
der an  ordinance  fixing  the  maximum  rate  for 
gas,  and  malting  it  a  misdemeanor  to  collect 
more,  which  charges  defendant  with  having  col- 
lected an  excessive  bill  for  gas  furnished  for 
cooking,  heating,  "and  illuminating"  purposes, 
charges  an  offense  within  the  jurisdiction  of  the 
recorder's  court  of  the  city,  whether  the  city 
has  the  right  to  fix  a  rate  for  gas  furnished  for 
cooking  and  heating  purposes  or  not. 

In  Bank.  One  Denninger  was  convicted  in 
the  recorder's  court  of  tlie  city  of  Pomona  of 
violating  an  ordinance  of  said  city,  and 
brings  certiorari.    Affirmed. 

Herbert  Cutler  Brown  and  Garret  W.  Mc- 
Enemey,  for  petltlouer.  Robert  G.  Loucks, 
City  Atty.,  for  respondent. 

V 

''  BEATTY,  0.  J.  These  cases  are  in  all  re- 
spects like  the  case  of  the  same  title  (S.  F. 
No.  3,801),  Just  decided,  79  Pac.  860,  except 
that  ill  one  of  tbem  the  petitioner  is  charged 
with  collecting  the  excessive  rate  for  gas 
furnished  for  cooking,  heating,  and  illumi- 
nating purposes.  Section  19  of  article  11 
does  not  directly  confe;  upon  any  individual 
or  company  the  right  to  lay  pipes  and  con- 
duits in  the  streets  of  a  city  in  order  to  sup- 
ply gas  for  cooking  and  heating  purposes,  but 
only  so  far  as  may  be  necessary  for  supply- 
ing the  city  and  Its  inhabitants  °witb  gas 
light.  The  same  gas,  however,  which  fur- 
nishes light  also  serves  for  cooking  and  heat- 
ing, and  the  pipes  and  connections  necessary 
for  the  one  purpose  make  the  gas  available 
for  the  other  purposes  without  subjecting 
the  streets  to  any  additional  burden.  It  was 
accordingly  held  in  Ex  parte  Johnston,  137 
Cal.  122,  69  Pac.  973,  that  an  intention  to 
permit  the  use  of  gas  for  other  than  illumi- 
nating purposes  afforded  no  ground  for  pro- 
hibiting the  laying  of  the  pipes  by  a  party 
claiming  the  beneflt  of  the  constitutional 
grant.  For  the  same  reasons  it  must  be 
held  that  the  right  of  tlie  city  to  fix  the  rate 
for  gas  is  uunffected  by  the  use  which  is 
made  of  it.  It  covers  ail  gas  furnished 
tlirough  the  pipes  laid  in  the  street. 
The  judgments  are  affirmed. 

I  concur:    VAN  DYKE,  J. 

ANOELI>OTTI,  J.  I  concur  in  the  Judg- 
ments. The  determination  of  the  Question 
as  to  whether  the  municipality  had  the  right 
to  fix  a  rate  for  gas  furnished  for  cooking 
and  heating  purposes  Is  not  necessary  to  a 
decision  of  either  case,  and  I  therefore  ex- 
press no  opinion   thereon.     The  complaint 


against  petitioner  In  the  recorder's  conrt 
charged  him  with  charging,  collecting,  and 
receiving  the  excessive  rate  for  gas  furnish- 
ed to  one  Wltman,  not  only  for  cooking  and 
heating  purposes,  but  also  for  illuminating 
purposes.  As  it  thus  charged  the  collecting 
and  receiving  of  the  excessive  rate  for  gas 
furnished  for  illuminating  purposes,  it  char- 
ged a  public  offense,  within  the  Jurisdiction 
of  the  recorder's  court.  Denninger  t.  Re- 
corder's Court  (S.  F.  No.  3.801)  79  Pac.  300. 
It  cannot  therefore,  be  beid  that  the  re- 
corder's court  has  exceeded  its  Jurisdiction, 
and  this  proceeding  must  falL 

We    concur:     McFARLAND,    J.;     HEN- 
SHAW,  J.;    LORIGAN,  J. 

8HAW,  J.  1  concur  In  the  judgments.  I 
do  not  think  it  necessary  to  resort  to  a  some- 
what difficult  construction  of  section  19, 
article  11,  of  the  Constitution,  In  order  to 
give  to  a  municipality  the  power  to  regulate 
the  charges  of  a  corporation  or  natural  per- 
son in  charge  of  works  devoted  to  the  pub- 
lic use  of  supplying  inhabitants  thereof  with 
gas  solely  for  heating,  which  Includes  cook- 
ing. That  section  applies  only  to  water  and 
light,  and  does  not  specifically  Include  any 
materials  used  for  heating  alone.  The  pow- 
er of  a  municipality  In  such  cases  comes 
from  the  general  grant  of  authority  to  make 
such  local,  police,  and  other  regulations  as 
are  not  in  conflict  with  general  laws  fonnc 
in  section  11  of  article  11  of  the  Constitn- 
tlon.  In  connection  with  the  general  power 
to  pass  ordinances  given  by  section  764  of 
the  municipal  corporation  act  (Gen.  Laws 
1903,  p.  871).  Every  corporation  or  person 
who,  by  reason  of  privileges  received  from 
the  state  such  as  the  right  to  use  the  high- 
ways, or  the  right  to  exercise  the  power  of 
eminent  domain,  is  in  the  business  of  supply. 
Ing  the  general  public  with  any  commodity  or 
service  necessary  or  convenient  for  the  gen- 
eral comfort  and  welfare,  is  subject  to  the 
dominion  and  supervision  of  public  authority, 
so  far  as  may  be  necessary  to  prevent  sucli 
business  from  being  carried  on  unjustly  or 
oppressively  by  the  Imposition  of  excessive 
charges  for  such  commodity  or  services. 
This  dominion  is  exercised  for  the  general 
good,  and  it  is  one  form  of  wliat  is  known 
as  the  police  power.  1  Tiedeman  on  State 
Control,  a  96,  97;  Cooley,  Const.  Urn.  (7th 
Ed.)  870;  Munn  v.  111..  94  U.  S.  125,  24  U, 
Ed.  77;  Budd  v.  N.  Y.,  143  U.  S.  617.  12 
Sup.  Ct.  408,  36  L.  Ed.  247;  People  v.  Budd. 
117  N.  Y.  1,  22  N.  E.  670.  682,  5  L.  R.  A.  559, 
1.1  Anh  St.  Rep.  460;  Brass  v.  North  Dakota, 
153  U.  S.  391.  14  Sup.  Ct.  837.  38  L.  Ed.  757. 
Tliere  was  much  dissention  among  the 
judges  of  the  United  States  Supreme  Court 
upon  the  question  how  far  private  business 
affected  with  a  public  use.  but  not  the  re« 
clplent  of  any  privilestes  from  the  state — such 
as  warehouses — could  be  Interfered  with  ia 
the  exercise  of   this  power,   but  all   were 
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agreed  as  to  the  nature  and  character  of  the 
iwwer  Itself.  Nor  can  there  be  any  serious 
question  that  the  business  of  supplying  gas 
to  the  inhabitants  of  a  city  is  subject  to  such 
regulation  by  the  proper  public  authority  in 
charge  of  this  power.  In  this  case,  by  vir- 
tue of  the  constitutional  grant,  the  city  of 
Pomona  has  the  exercise  of  the  power  for 
all  purposes  local  to  the  city,  and  has  the 
proper  public  authority  to  make  the  regula- 
tions here  in  question. 


US  Cal.  CM 
HIBERNIA   SAVINGS  &  LOAN  SOC.  v. 
BOLAND  et  al.  (S.  F.  2,983.) 

(Supreme  Court  of  California.    Dec.  31,  1904.) 

HOBTOAOBS—FOBECLOStTSE— LIMITATION— STAT- 
UTE— CONSTBUCTION — COMPLAINT — 

EVIDENCE— SUFFICIENCY. 

1.  Under  Code  Civ.  Proc.  $  337,  providing 
that  an  action  on  any  contract  founded  on  an 
instrument  in  writing  executed  in  the  state 
must  be  brought  within  five  years,  the  bar  of 
the  statute  as  to  a  mortgagor  is  not  affected 
merely  by  the  death  of  a  co-mort^gor  before 
the  note  given  with  the  mortgage  is  oarred. 

2.  In  an  action  to  foreclose  a  mortgage,  where 
the  complaint  showed  on  its  face  that  the  ac- 
tion was  barred  as  to  a  surviving  mortgagor 
because  the  suit  was  not  commenced  within 
five  years,  as  required  by  Code  Civ.  Proc.  |  337, 
and  the  only  evidence  offered  by  the  plaintiff,  ' 
except  as  to  nonpayment,  was  the  note  and 
mortgage,  the  cause  of  action  was  shown  by  the 
evidence  to  have  been  barred ;  and  hence  error 
in  overruling;  a  demurrer  to  the  complaint  on 
the  ground  that  the  action  was  barred  was  not 
cured  by  the  subsequent  proceedings. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Jas.  M.  Troutt,  Judge. 

Action  by  the  Hlbemla  Savings  &  Loan 
Society  against  P.  Boland,  administrator  of 
the  estate  of  Annie  Lennon,  deceased,  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

A.  Boyer,  for  appellants.  Tobin  &  Tobin, 
for  respondent 

SMITH,  C.  Appeal  of  the  defendants  from 
a  Judgment  foreclosing  the  mortgage  to  the 
plalntift  of  the  defendant  Lennon  and  his 
deceased  wife,  Annie  Lennon,  the  defendant 
Boland's  Intestate.  The  mortgage  was  made 
February  21,  1893,  to  secure  the  Joint  and 
several  promissory  note  of  the  niortiengors 
for  the  sum  of  $400,  with  interest,  due  one 
year  from  date,  and  was  recorded  the  same 
day.  The  suit  was  brought  May  IC,  1900. 
The  case,  as  shown  by  the  pleadings  and 
findings.  Is  as  follows:  The  allegations  of 
the  complaint,  so  far  as  material,  are  that 
the  note  was  made  and  the  mortgage  exe- 
cuted and  recorded  as  above  stated,  and  that 
It  has  not  been  paid;  that  the  defendants  Len- 
non and  Boyer  "have  interests  in  or  liens  up- 
on said  real  property,  but  the  same,  whatever 
they  may  be,  are  subsequent  and  subject  to 
the  lien  of  said  mortgage" ;  that  the  said  An- 
nie died  Intestate  on  or  about  March  29, 1S03 ; 


and  that  the  defendant  Boland  was  appointed 
her  administrator  March  1,  1000.  A  demur- 
rer was  Interposed  to  the  complaint  by  the 
defendants  Lennon  and  Boyer  on  the  ground 
that  it  appeared  on  the  face  of  the  complaint 
that  the  plaintiff's  cause  of  action  was  barred 
by  the  provisions  of  section  337,  Code  Civ. 
Proc.,  and  there  was  also  a  demurrer  by  the 
administrator,  but  both  were  overruled.  The 
answer  of  the  defendants  Lennon  and  Boyer 
alleges  that  on  or  about  January  9,  1892  (a 
little  over  a  year  prior  to  the  mortgage), 
and  afterwards  until  January  27,  1900,  the 
defendant  Lennon  was  the  owner  of  the 
mortgaged  premises  under  a  deed  of  the 
former  date,  recorded  January  27,  1900, 
and  that  on  the  latter  date  he  conveyed  the 
same  to  the  defendant  Boyer;  that  neither 
the  defendant  Boland  nor  his  Intestate  in  her 
lifetime  ever  had  any  Interest  in  the  mort- 
gaged premises  since  the  mortgage  was  made; 
and  that  the  plaintUfs  action  is  barred  by 
the  proTisions  of  the  above-cited  section  337, 
Code  Civ.  Proc.  All  the  allegations  of  the 
complaint  are  found  to  be  true,  except  the 
allegation  as  to  the  interests  of  the  de- 
fendants Lennon  and  Boyer  In  the  mortgaged 
land;  and  with  regard  to  this,  and  the  cor- 
responding allegations  of  the  answer,  it  is 
found  that  at  the  date  of  the  mortgage  the 
mortgaged  property  "stood  of  record  in  the 
name  of  [Mrs.]  Lennon,"  who  by  deed  of 
grant  of  date  January  9,  1892,  had  conveyed 
the  same  to  the  defendant  Lennon,  and  "that 
the  defendant  Lennon  acquired  said  real 
property  by  said  deed,"  and  the  said  Boyer 
by  conveyance  from  him,  as  alleged  in  the 
answer.  There  is  no  finding  upon  the  plea 
of  the  statute,  nor  of  facts  from  which  such 
finding  may  be  inferred.  But  it  Is  claimed  by 
the  respondent  that  certain  of  the  conclusions 
of  law  are  to  be  regarded  as  findings  of 
fact,  and  that  these  are  sufficient  to  defeat 
the  plea.  These  are  "that  the  said  decree 
freferrlng  to  the  deed  of  Mrs.  Lennon  to 
her  husband]  was  void  as  to  the  plaintiff 
up  to  the  time  of  recording  the  same,"  and, 
in  effect,  that  the  defendants  Lennon  and 
Boyer  thereby  acquired  an  Interest  in  the 
mortgaged  property  "subsequent  and  Inferior 
to  the  lien  of  plaintiff,"  and  "subject"  there- 
to. But  obviously  these  propositions  are  in 
their  nature  what  they  purport  to  be — that 
is,  mere  conclusions  of  law  based  on  the 
specific  facts  found,  which,  it  appears  from 
the  bill  of  exceptions,  were  the  only  facts 
put  In  evidence.  A  personal  Judgment  was 
entered  against  the  defendant  Boland  as  ad- 
ministrator for  the  amount  due  on  the  note, 
and  a  Judgment  of  foreclosure  against  the 
defendants  generally. 

It  is  admitted  that  under  the  provisions 
of  section  3.")3,  Code  Cir.  Proc,  the  plaintiff's 
cause  of  action  is  not  barred  as  to  the  de- 
fendant administrator.  But  the  contrary  la 
claimed  as  to  the  defendants  Lennon  and 
Boyer,  and  whether  this  contention  can  be 
sustained  is  the  only  question  involved  in 
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tills  appeal.  It  will  be  considered  first  as 
presented  by  the  demurrer  to  the  complaint, 
and  afterwards  as  affected  by  the  subse- 
quent proceedings: 

As  to  the  former  aspect  of  the  question, 
it  appears  on  the  face  of  the  complaint  that 
the  suit  was  brought  more  tban  six  years 
after  the  note  and  mortgage  became  due,  and 
nothing  appears  in  the  complaint  to  rebut 
the  defense  of  the  statute,  unless  it  be  the 
bare  fact  of  the  death  of  Mrs.  Lennon  be- 
fore the  note  was  barred.  But  this,  it  is 
clear  upon  principle,  could  not  affect  the 
bar  of  the  statute  as  to  the  surTivlng  mort- 
gagor, and  it  has  been  so  held.  Vandall  v. 
Teague,  142  Cal.  471,  76  Pac.  35;  Slchel  v. 
CarrlUo,  42  Cal.  493.  On  the  facts  alleged, 
therefore,  all  that  the  plaintiff  was  entitled 
to  was  a  Judgment  against  the  administrator 
of  Mrs.  Lennon  only,  and  such  as  "in  no 
wise  to  prejudice  the  title  of  her  co-mort- 
gagor. Vandall  v.  Teague,  142  Cal.  471,  76 
Pac.  35.  This  decision  does  not  conflict  with 
the  decision  In  Estate  of  Bullard,  116  Cal. 
355,  48  Paa  219,  cited  by  the  respondent's 
counsel. 

Nor  was  the  error  In  overruling  the  de- 
murrer cured  by  the  subsequent  proceedings. 
The  plaintiff  was,  perhaps,  entitled  to  con- 
troTert  the  affirmative  defense  set  up  In  the 
answer,  and,  without  pleading,  to  prove  any 
facts  tending  to  rebut  it  (Code  Civ.  Proc.  S 
462,  and  cases  dted,  Pomeroy's  Ed.),  and  a 
finding  In  its  favor  on  sufficient  evidence 
upon  the  Issue  of  the  statute  would  have 
been  sufficient  to  support  the  judgment 
But  as  appears  from  the  bill  of  exceptions, 
the  only  evidence  offered  by  the  plaintiff, 
except  as  to  nonpayment,  was  the  note  and 
mortgage,  which  were  admitted  over  the  ob- 
jection that  It  appeared  on  their  face  that 
they  were  barred  by  the  statute  as  pleaded. 
On  the  evidence,  therefore,  as  well  as  on  the 
complaint,  the  plaintiff's  cause  of  action  ap- 
pears to  be  barred,  and  there  is  no  finding, 
express  or  Implied,  to  the  contrary. 

We  advise  that  the  judgment  appealed 
from  be  reversed. 

We  concur:    HARRISON,  a;  GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  appealed  from  is  re- 
versed: McFARLAND,  J.;  LORIGAN,  J.; 
HENSHAW,  J. 


14S  Cal.  (23 
FOUR  OIL  CO.  V.  UNITED  OIL  PRO- 
DUCERS et  al.     (S.  F.  3.102.)* 
(Sapreme  Court  of  California.    Dec  31,  1904.) 

CONTBACT    FOB    PUBCnASEB— CONOmONAL    AC- 
CEPTANCE OF  OFFEB. 

1.  There  is  no  contract  for  purchase  where 
plaintiff  in  its  letter  offers  to  sell  oil  of  a  guar- 
antied gravity  of  15  degrees,  and  defendant  in 
its  letter,  in  which  it  states  it  accepts  the  propo- 
sition, says  that  it  wishes  it  to  be  distinctly 

*Behearlng  dssled  January  3D,  ISNS. 


understood  that  the  15  degrees  gravity  Is  to  be 
at  a  temperature  of  60  degrees. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  C.  B.  Hebbard,  Judge. 

Action  by  the  Four  Oil  Company  against 
the  United  Oil  Producers  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

W.  F.  Williamson,  Livingston  Jenks,  and 
J.  A.  Elston,  for  appellant.  James  G.  Ma- 
guire,  Houx  &  Barrett,  and  A.  L.  Well,  for 
respondents. 

HENSHAW,  J.  Plaintiff  sued  defendant 
corporation  and  its  stockholders,  seeking  a 
recovery  for  alleged  breach  of  contract  for 
the  purchase  of  oil.  Upon  trial  plaintiff 
sought  to  prove  the  contract  by  the  intro- 
duction in  evidence  of  the  following  letters: 
"San  Francisco,  Cal.,  Dec  19, 1900. 
"United  OU  Producers,  Phelan  Bldg.— Gen- 
tlemen: We  beg  to  offer  you  crude  petro- 
leum of  a  guaranteed  gravity  of  not  less  than 
15  at  the  rate  of  2  cars  per  day,  as  a  mini- 
mum, to  3  cars,  as  a  maximum,  for  one  year 
from  li'ebruary  Ist,  1901,  to  February  Ist, 
1902,  at  the  price  of  52^^  t.  o.  b.,  Bakersfleld. 
In  case  this  offer  meets  with  your  acceptance 
and  you  desire  to  include  January  next  with- 
in the  contract,  we  shall  be  pleased  to  supply 
you  during  that  month  at  the  same  rate  and 
at  the  same  terms.    Yours  truly, 

"Four  Oil  Company, 
"Charles  Musaus,  Secty." 

"San  Francisco,  Dec.  20,  1900. 
"Number  Four  Oil  Company,  Mills  Bldg, 
City. — Gentlemen:  Replying  to  your  favor 
of  the  19th  Inst,  would  say  that  we  accept 
your  proposition  therein  contained  for  fuel 
oil  for  one  year  at  52%  cents,  f.  o.  b.,  Ba- 
kersfleld, on  2  cars  per  day  minimum,  and  S 
cars  per  day  maximum.  The  gravity  of  the 
oil  to  be  15  degrees  Beaume,  as  you  state, 
but  we  wish  this  distinctly  understood  un- 
der this  agreement  to  be  15  degrees  Beaume 
at  a  temperature  of  60  degrees  Fahrenheit. 
We  presume  that  all  oil  will  be  of  this 
grade,  as  it  has  been  thus  far,  but  we  do 
not  wish  any  oil  below  that  gravity  at  that 
temperature.    Yours  truly, 

"United  on  Producers, 

"By  Shafter  Howard,  Secretary." 

It  accompanied  Its  offer  with  an  addition- 
al offer  to  prove  the  meaning  of  certain  tech- 
nical terms  and  abbreviations  understood  by 
the  parties.  The  court  sustained  defendants' 
objection  to  the  introduction  in  evidence  of 
the  letters,  and  judgment  followed  for  the 
defendants,  from  which  plaintiff  appeals. 

The  rules  for  determining  whether  or  not 
a  proposal  and  acceptance  constitute  a  bind- 
ing contract  are  well  settled,  and  by  this 
court  have  been  expressed  in  the  following 
language:  "To  constitute  a  binding  contract 
made  in  this  form  [letters]  there  must  b« 
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a  proposal  squarely  assented  to.  If  the  ac- 
ceptance be  not  unqualified,  or  go  not  to  the 
actual  thing  proposed,  then  there  is  uo  bind- 
ing contract  1  Wharton  on  Contracts,  (  4. 
A  proposal  to  accept,  or  an  acceptance  based 
upon  terms  varying  from  those  offered,  is  a 
rejection  of  the  offer.  National  Bank  t. 
Hall,  101  U.  S.  51,  25  L.  Ed.  822.  An  offer 
imposes  no  obligation,  unless  it  is  accepted 
upon  the  terms  upon  which  it  was  made. 
Tilley  v.  County  of  Cook,  103  U.  S.  161,  26 
L.  Ed.  374.  An  acceptance  must  be  abso- 
lute and  unqualified.  A  qualified  acceptance 
is  a  new  proposal.  Civil  Code,  i  1585."  Wrls- 
ten  V.  Bowles,  82  Cal.  84,  22  Pac.  1136;  and 
see,  also,  Yore  v.  Bankers'  Mut.  Life  Ass'n, 
S8  Cal.  e09,  26  Pac.  514.  Under  these  prin- 
ciples of  law  it  is  clear  that  the  court's  rul- 
ing was  correct,  and  that  the  minds  of  the 
parties  bad  not  met  in  the  creation  of  a  le- 
gal obligation,  and  this  for  the  reason  that 
the  acceptance  of  the  defendant  was  condi- 
tional and  imported  into  the  contract  a  term 
not  found  in  the  original  proposal,  and  one 
requiring  the  assent  of  the  plaintiff  before 
either  could  be  bound.  This  term  is  found 
in  the  following  sentence:  "But  we  wish 
this  distinctly  understood  under  this  agree- 
ment to  be  15  degrees  Beaume  at  a  tem- 
perature of  60  degrees  Fahrenheit"  The 
original  proposition  contained  no  limitation 
upon  the  temperature  at  which  gravity  was 
to  be  determined.  That  the  matter  of  tem- 
perature was  regarded  as  of  importance  is 
not  only  shown  by  the  condition  expressed 
in  respondent's  answer,  but  Is  further  shown 
by  a  copy  of  another  contract  made  by  plain- 
tiff, where  It  is  specified  that  the  gravity 
shall  be  determined  at  a  temperature  of  70 
degrees  Fahrenheit  Plaintiff  having  failed 
to  prove  Its  acceptance  of  the  new  condition 
imposed  by  defendant's  letter.  It  follows  that 
the  acceptance  was  not  absolute  and  unquali- 
fied, but  was  conditional,  amounting  to  a 
new  proposal  upon  the  part  of  the  defend- 
ants to  which  the  plaintiff  never  assented. 
There  was  thus  no  completed  contract  be- 
tween the  parties,  and  the  Judgment  appealed 
from  is  therefore  afilrmed. 


We  concur;   McFAKLAND,  J.;  LOBIGAN, 


J. 


145  CkI.  "W 

PEOPLE  V.  WOOD.     (Cr.  1,168.) 
(Supreme  Court  of  California.     Jan.  3,  1903.) 

HOUICIDB— COBPCS    DELICTI— ADMISSION    OF 
EVIDKNCE— ESCAPE    OF    CON- 
VICTS— ^INSTRUCTIONS. 

1.  Evidence  tli.it  deceased  was  shot  through 
the  body,  and  died  within  a  few  moments,  is 
sufficient  to  establish  the  corpus  delicti,  tbouRli 
there  was  no  autopsy  to  discover  what  particu- 
lar organs  of  the  body  were  pierced  by  the 
bullet. 

2.  On  the  trial  of  a  convict  for  murder  in 
trying  to  prevent  recapture,  it  was  proper  tc 
admit  evidence  of  a  conspiracy  among  the  pris- 
oners, incluclInB  defendant,  to  escape,  and  of 
declarations  by  defendant  and  others  that  they 


would  not  be  taken  alive,  and  that  if  the  militia 
sought  to  recapture  them,  they  would  ambush 
and  kill  a  few,  and  in  the  confusion  thus  caused 
manage  to  escape. 

3.  On  a  trial  for  murder  it  appeared  that  de- 
fendant and  other  convicts  escaped,  and  that  a 
pursuing  posse  surprised  them  at  a  camp ;  that 
deceased  was  shot  by  some  of  the  convicts,  and 
that  they  then  fled.  Held,  that  articles  found 
at  such  camp,  identified  as  liaving  been  previous- 
ly in  defendant's  possession,  were  admissible  as 
evidence  that  defendant  was  himself  present 
when  deceased  was  shot 

4.  Where  it  appeared  that  thirteen  convicts 
escaped,  and  that  four  of  them  were  preseat 
when  one  of  them  killed  deceased,  an  mstruc- 
tion  that,  "if  several  persons  confined  in  the 
state's  prison  conspire  to  escape,  and,  if  neces- 
sary, to  kill  any  person  who  shall  lawfully  at- 
tempt to  arrest  or  recapture  them,  and  the 
death  of  a  person  so  engaged  in  the  attempt 
to  lawfully  arrest  or  recapture  them  ensue  in 
the  prosecution  of  said  common  design,  it  is 
murder  in  all  who  are  present  aiding  and  abet- 
ting in  the  common  design,"  is  not  subject  to 
the  objection  that  defendant  could  be  found 
pruilty  if  he  was  one  of  the  thirteen  who  orig- 
wally  conspired  to  escape,  though  he  was  not 
one  of  those  present  at  the  time  of  the  homicide. 

5.  Under  Pen.  Code,  5  105,  which  makes  it  a 
crime  for  a  person  confined  in  the  state  prison 
for  a  term  less  than  for  life  to  escape  there- 
from, if  defendant,  with  others,  conspired  to 
effect  the  escape  of  himself  and  others,  some 
of  whom  were  imprisoned  for  a  term  less  than 
life,  all  engaged  in  such  conspiracy  are  engaged 
in  a  conspiracy  to  commit  a  crime,  though  de- 
fendant was  sen'ing  a  life  sentence. 

6.  On  the  trial  of  a  convict  for  murder  in 
resisting  arrest  after  his  escape,  where  the  evi- 
dence showed  that  defendant,  with  12  othersj 
conspired  to  effect  their  escape,  and  a  part  ot 
tlie  case  of  the  prosecution  consisted  of  proof 
that  the  18  convicts  had  been  convicted  and 
sentenced  to  the  state  prison,  and  were  at  the 
time  of  the  escape  serving  their  sentences,  it 
was  proper  for  the  jury  to  consider  the  evidence 
of  such  trials  and  convictions,  including  that  of 
defendant 

In  Bank.  Appeal  from  Superior  Court,  El- 
dorado County;  N.  D.  Arnot,  Judge. 

John  H.  Wood  was  convicted  of  murder, 
and  appeals.    Affirmed. 

John  P.  O.  Miller  (W.  F.  Bray,  of  counsel), 
for  appellant  U.  S.  Webb.  Atty.  Gen.,  and 
C.  N.  Post,  Asst  Atty.  Gen.,  for  tlie  People. 

SHAW,  J.  The  defendant  was  convicted 
of  murder  in  the  first  degree,  and  sentenced 
to  deatb.  From  the  Judgment  of  conviction 
and  from  an  order  denying  a  motion  for  a 
new  trial  he  appeals  to  this  court. 

He  was  one  of  thirteen  convicts  who  at- 
tempted to  escape  from  Folsom  Prison  on 
July  27,  1903.  On  August  Ist,  according  to 
the  theory  of  the  prosecution,  he,  with  four 
other  of  the  convicts,  were  at  a  place  called 
"Manzanlta  Hill,"  in  Eldorado  county,  and 
encountered  a  posse  In  pursuit  for  the  pur- 
pose of  recapturing  them.  In  the  conflict 
that  ensued,  one  of  the  posse,  J.  Festus  Ruth- 
erford, was  killed,  and  for  his  death  the  de- 
fendant was  convicted  of  murder. 

It  is  contended  that  the  corpus  delicti  was 
not  proven,  because,  it  is  said,  there  la  no 
proof  that  the  wound  infilcted  upon  the  de- 
ceased caused  his  death.  There  is  no  merit 
in   this   contention.     The  deceased  was  a 
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young  man,  nearly  19  years  old,  a  member  of 
the  state  militia,  apparently  In  good  health, 
and  was  actively  engaged,  at  the  time  he 
■was  shot.  In  pursuing  the  convicts  to  rear- 
rest them.  He  received  a  wound  from  a 
bullet  which  entered  on  bis  right  side,  and, 
passing  through  the  body,  came  out  on  the 
left  side  some  two  Inches  higher  than  the 
point  at  which  it  entered.  Its  course  was 
such  that  it  would  probably  pass  through  a 
part  of  the  heart.  Immediately  on  receiving 
the  wound  the  deceased  dropped,  and  within 
a  few  moments  was  dead.  There  was  no 
autopsy,  and  hence  it  cannot  be  said  with 
certainty  what  particular  organs  of  the  body 
were  pierced  by  the  bullet.  An  autopsy  is 
not  necessary  as  a  part  of  the  proof  that 
death  was  caused  by  a  wound  of  this  char- 
acter. The  circumstances  above  detailed  are 
sufficient  to  satisfy  any  reasonable  mind  that 
the  deceased  came  to  his  death  by  reason  of 
the  wound. 

It  Is  further  contended  that  the  proof  of 
corpus  delicti  Is  defective  because  it  has  not 
been  shown  that  the  bullet  which  killed  the 
deceased  was  fired  by  the  defendant  or  either 
of  the  convicts  with  him.  It  is  true  that  no 
witness  testified  that  he  saw  the  defendant 
on  that  occasion,  but  there  is  sufficient  cir- 
cumstantial evidence  to  show  that  the  de- 
fendant and  four  other  convicts  were  camp- 
ed on  Manzanita  Hill  at  the  time  the  posse 
arrived  there  In  pursuit,  and  that  when  the  de- 
ceased and  several  others  of  the  posse  were 
within  25  or  30  feet  of  the  convicts' camp,  and 
before  they  had  perceived  the  convicts,  they 
were  fired  on  by  the  convicts  themselves, 
and  that  the  deceased  fell  at  the  first  fire. 
There  Is  much  confusion  in  the  testimony,  as 
given  In  the  transcript,  as  to  the  wherea- 
bouts of  the  other  divisions  of  the  posse  at 
the  time  this  first  firing  occurred.  The  de- 
fense claims  that  this  first  shooting  was  by 
some  other  division  of  the  posse,  who  fired 
on  the  division  In  which  the  deceased  was 
engaged.  The  uncertainty  in  the  evidence 
as  given  arises  from  the  fact  that  the  wit- 
nesses had  before  them  a  large  map,  upon 
which  was  designated  the  topography  and 
the  location  of  the  physical  objects  to  which 
they  referred,  and  that  in  testifying  they 
would  point  to  the  places  on  the  map  and 
designate  them  by  the  words  "here"  and 
"there."  From  the  manner  in  which  the 
testimony  is  reported,  we  cannot  determine 
what  places  they  were  referring  to,  or  the 
relative  positions  of  the  different  places. 
This  uncertainty  is  caused  primarily  either 
by  the  manner  of  preparing  the  bill  of  ex- 
ceptions or  by  the  failure  of  the  witnesses 
to  describe  in  words  the  places  referred  to 
at  the  time  they  were  pointed  out  on  the  map. 
These  motions  of  the  witnesses  were,  how- 
ever, a  part  of  the  evidence,  and  the  failure 
to  report  them  or  describe  them  in  the  bill 
of  exceptions  does  not  lessen  the  force  and 
effect  of  the  evidence  as  given  to  the  Jury, 
nor  authorize  us  to  conclude  that  it  must 


have  been  uncertain,  or  that  It  required  a 
different  conclusion  from  that  reached  by 
the  jury.  The  map  was  before  them  also, 
and  it  does  not  appear  that  they  did  not  fully 
perceive  and  understand  the  relative  posi- 
tions of  the  different  places.  There  is  noth- 
ing In  the  record  indicating  to  us  that  the 
pursuing  posses  fired  on  each  other.  The 
evidence,  so  far  as  it  can  be  understood, 
clearly  points  to  the  convicts  as  the  persons 
who  fired  the  fatal  volley.  In  this  condition 
of  the  record  we  must  assume  that  the  jury 
understood  the  evidence,  and  properly  con- 
cluded that  the  deceased  was  killed  by  the 
fire  of  the  convicts,  and  not  by  a  shot  from 
one  of  the  other  divisions  of  the  pursuing 
party. 

It  is  claimed  that  there  Is  no  evidence  that 
the  defendant  was  present  with  the  other 
convicts  at  the  time,  but  this  claim  is  mani- 
festly untenable.  Numerous  articles  were 
found  at  the  place  from  which  the  shots 
were  fired  towards  the  deceased.  Indicating 
that  there  had  been  a  camp  at  that  place, 
which  had  been  hastily  broken  up  and  many 
articles  left  on  the  ground.  Among  these 
several  were  found  which  had  been  previ- 
ously in  the  possession  of  the  defendant  It 
is  unnecessary  to  state  the  evidence  In  de- 
tail. There  were  numerous  circumstances, 
and,  taken  together,  they  were  sufficient  to 
prove  that  the  defendant  was  one  of  the 
party  encamped  on  the  hill,  and  that  it  was 
this  party  that  fired  the  shot  which  killed 
the  deceased. 

There  was  no  error  in  admitting  evidence 
of  the  conspiracy  among  the  prisoners  con- 
fined at  Folsom,  Including  the  defendant,  t» 
escape,  nor  the  declarations  of  the  defend- 
ant and  others  of  the  conspirators  that  they 
would  never  be  taken  alive,  and  that,  if  the- 
militia  came  after  them,  they  would  ambush 
them,  and  kill  a  few,  and  In  the  confusion 
thus  caused  manage  to  escape.  These 
threats  and  plans  were  made  by  the  defend- 
ant himself,  with  the  others,  and  the  fact 
that  afterwards  he  and  four  others  sepa- 
rated themselves  from  the  remainder  of  the- 
party  does  not  destroy  the  effect  of  these 
plans  and  threats  as  evidence  tending  to- 
show  a  guilty  intent  on  the  part  of  the  de- 
fendant, and  a  common  purpose,  in  the  ac- 
complishment of  which  the  fatal  shot  was 
fired. 

We  do  not  clearly  understand  the  point  of 
the  objection  to  the  evidence  of  the  tracks 
leading  from  the  place  where  the  convicts 
were  last  seen  up  to  the  camp  on  Manzanita 
Hill  where  the  shooting  occurred,  and  other 
tracks  found  the  next  day  leading  away 
from  the  spot.  They  were  admitted  for  the 
purpose  of  showing  that  the  convicts  had 
been  on  Manzanita  Hill.  They  were  clearly 
competent  for  that  purpose. 

The  several  exhibits  taken  from  the  camp 
on  Manzanita  Hill  were  properly  admitted 
in  evidence.  They  consisted  of  tin  cans,  a 
spoon,  a  barley  sack,  hat,  and  various  other 
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articles  commonly  found  tiboxA  a  camp.  Their 
presence  at  the  camp  after  the  party  tiBlng 
them  had  departed  indicated  a  hasty  depar- 
ture, and  supported  the  theory  of  the  prose- 
cution that  the  convicts  had  been  surprised 
at  their  camp,  and  immediately  after  the 
shooting  had  departed  without  gathering  up 
these  articles.  In  addition  to  this  reason,  as 
sereral  of  them  were  Identified  as  having 
been  previously  In  the  possession  of  the  de- 
fendant, they  were  competent  as  evidence 
that  the  defendant  was  himself  present  on 
that  occasion. 

The  court  Instructed  the  Jury  as  follows: 
'^f  several  persons  confined  in  the  state's 
prison  conspire  to  escape  therefrom,  and,  if 
necessary,  to  kill  any  person  who  shall  law- 
fully attempt  to  arrest  or  recapture  them, 
and  the  death  of  a  person  so  engaged  In  the 
attempt  to  lawfully  arrest  or  recapture  them 
ensue  in  the  prosecution  of  said  common  de- 
sign. It  is  murder  in  all  who  are  present  aid- 
ing and  abetting  in  the  common  design.  The 
law  makes  no  distinction  or  difference  be- 
tween any  of  the  parties  so  engaged."  As 
we  understand  the  appellant's  contention,  it 
is  that  this  is  erroneons  because,  as  he 
claims,  it  Informs  the  Jury  that  they  could 
find  the  defendant  guilty  if  he  was  one  of 
the  thirteen  who  originally  conspired  to  es- 
cape, although  he  was  not  one  of  those  pres- 
ent at  the  time  of  the  homicide.  We  do  not 
think  It  can  be  so  construed.  The  entire  case 
of  the  prosecution  consisted  of  an  effort  to 
prove  that  the  defendant  was  present  at  the 
scene  of  the  conSlct  in  which  the  homicide 
occurred.  It  was  never  contended  that  be 
could  be  convicted  if  he  were  proven  to  be 
one  of  the  thirteen  who  escaped,  although 
not  of  the  number  present  at  the  conflict  on 
Manzanlto  Hill.  The  jury  could  not  have 
so  understood  the  Instruction,  and  it  is  not 
fairly  susceptible  of  that  meaning.  Its  ap- 
plication is  limited  by  its  terms  to  those  who 
were  present  aiding  and  abetting,  and  this 
conld  only  be  understood  to  refer  to  their 
presence  at  the  time  of  the  attempt  to  make 
the  recapture.  The  same  objection  is  made  to 
other  instructions,  but,  taking  all  of  the  In- 
structions together,  we  think  the  jury  could 
not  have  supposed  that  the  defendant  could 
be  convicted  unless  they  were  satisfied  from 
the  evidence  that  he  was  one  of  those  pres- 
ent at  the  time  of  the  death  of  the  deceased. 

There  was  an  Instruction  to  the  effect  that 
under  section  105  of  the  Penal  Code  It  is  a 
crime  for  any  person  confined  in  the  state 
prison  for  a  term  less  than  life  to  escape 
therefrom,  and  that,  if  two  or  more  persons 
confined  in  the  prison,  only  one  of  whom 
was  sentenced  to  a  term  less  than  life,  should 
conspire  together  and  Sgree  to  a  scheme  to 
escape  from  the  prison,  all  the  persons  en- 
gaged in  the  conspiracy  are  engaged  in  a 
conspiracy  to  commit  a  crime.  We  can  see 
no  error  in  the  instruction.  It  Is  immaterial 
that  the  defendant  was  confined  for  the  term 
of  bis  natural  life,  and  that  there  could  be 
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no  criminal  conspiracy,  nnder  the  section  of 
the  Code  referred  to,  with  reference  to  his 
escape.  If  he,  with  others,  conspired  to  ef- 
fect the  escape  of  himself  and  the  others, 
some  of  whom  were  Imprisoned  for  a  term 
less  than  life,  such  conspiracy  would  be  a 
crime  within  the  meaning  of  the  law. 

After  the  argument  was  concluded,  and 
the  court  bad  formulated  its  charge,  the  de- 
fendant asked  the  following  instruction, 
which  was  refused:  "You  are  further  in- 
structed that  you  are  not  to  consider  any 
other  trials  or  convictions  of  this  defendant 
as  having  any  bearing  on  this  case.  It  i» 
your  duty  to  consider  no  other  matters  ex- 
cept the  evidence  and  the  instructions  of 
this  court."  The  court  instructed  the  Jury 
at  great  length  that  they  must  consider  no 
other  matters  except  the  evidence  and  the- 
Instruction  of  the  court.  So  far  as  the  in- 
struction asked  required  the  Jury  not  to  con- 
sider evidence  of  other  trials  and  convictions, 
it  was  erroneous,  and  the  court  properly  re- 
fused it  Part  of  the  case  of  the  prosecution 
consisted  in  proof  that  the  thirteen  convicts 
bad  been  convicted  and  sentenced  to  the 
state  prison,  and  were  at'  the  time  of  the 
escape  serving  their  said  sentences.  It  was 
proper,  therefore,  for  the  Jury  to  consider 
the  evidence  of  such  trials  and  convictions, 
including  that  of  the  defendant 

We  have  carefully  read  the  evidence  and 
the  briefs  of  counsel,  and  con  find  no  error 
In  the  record.  It  Is  tme,  as  counsel  says, 
that  many  objections  made  by  the  defend- 
ant's attorney  were  overruled,  and  many  ob- 
jections to  testimony  offered  by  him  were 
sustained.  But  In  each  case  we  think  the 
rulings  of  the  court  below  were  proper. 

The  judgment  and  order  are  afllrmed. 

We  concur:  VAN  DYKE,  3.;  ANGBL- 
LOTTI,  J.;  McFARLAND,  J.;  LORIGAN,  J.; 
HENSHAW.  J. 


14S  Cal.  «4I 

ABNEB  DOBLE  CO.  v.  McDONALD.    (S.  P. 
2,9G&)* 

(Supreme  Court  of  California.     Jan.  3,  1905.) 

XINDINOS  OF  FACT— SUPFICIKNCT  OF  EVIDENCK 
— CURING  PLEADINGS. 

1.  The  evidence  in  an  action  for  goods  sold 
and  work  done  held  sufficient  to  support  a  find- 
ing as  to  there  being  a  contract. 

2.  Failure  of  the  cross-complaint  to  allege 
that  the  amount  demanded  had  not  been  paid  is 
cured  by  the  answer  thereto  denying  the  orig- 
inal indebtedness,  and  by  failure  to  object  to 
evidence  on  this  ground,  and  by  the  findings. 

Oommlsslonera'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Wm.  R.  Dalngerfleld, 
Judge. 

Action  by  the  Abner  Doble  Company 
against  M.  C.  McDonald.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

*Rebearlng  denied  February  2,  UOD, 
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Jese  W.  Llllentbal  and  WUHam  F.  Gibson 
(Frobman  &  Jacobs,  of  counsel),  for  appel- 
lant   Edward  Lyncb,  for  respondent 

SMITH,  C.  The  plaintiff  sues  to  recover 
the  sum  of  $7,260.75  as  balance  due  on  an  ac- 
count for  goods  sold  and  delivered  to  the 
defendant,  and  for  work  and  labor  done  for 
bim  at  bis  request  The  allegations  of  the 
complaint  are  denied,  and  a  counterclaim  la 
set  up  by  the  defendant,  by  answer  and 
cross-complaint,  for  the  sum  of  $383.60  paid 
by  the  defendant  to  the  use  of  the  plaintiff 
at  Its  request  The  goods  In  question  con* 
sisted  of  mining  machinery,  and  the  work 
and  labor  counted  on  by  the  plaintiff  was 
done  in  installing  the  same  In  the  Cover 
mine,  the  property  of  the  Cover  Mining  Com- 
pany. The  money  expended  by  the  defend- 
ant was  expended  in  the  Installment  of  the 
same  machinery.  The  findings  were  for  the 
defendant  on  all  the  issues,  and  Judgment 
was  entered  in  his  favor  for  the  sum  de- 
manded In  the  cross-complaint,  with  costs. 
The  appeal  Is  by  the  plaintiff  from  the  judg- 
ment and  from  an  order  denying  its  motion 
for  a  new  trial.  The  questions  involved  are 
as  to  the  sufficiency  of  the  evidence  to  jus- 
tify the  findings  of  the  court. 

At  the  time  of  the  transactions  in  ques- 
tion the  Cover  Mining  Company  was  heavily 
Indebted,  and  without  assets  except  the  mine, 
and  this  had  been  attached,  and  was  in  im- 
minent danger  of  being  ruined  for  lack  of 
funds  to  keep  it  free  of  water.  The  plaintiff 
was  heavily  Interested  in  the  company  as  a 
stockholder  and  creditor,  and  was  also  its 
surety  for  an  indebtedness  of  $15,000  (se- 
cured by  mortgage  on  the  mine),  and  for 
other  Indebtedness,  to  the  Anglo-American 
Bank.  It  was  represented  in  the  manage- 
ment of  the  mine  by  two  of  its  own  manag- 
ers, Robert  and  William  Doble,  who  were 
directors  of  the  mining  company,  and,  with 
its  president,  Emery,  appear  to  have  had  the 
management  and  control  of  it 

Under  these  circumstances,  in  the  early 
part  of  September,  1894,  the  defendant  Mc- 
I>onald — who  prior  to  the  transactions  in 
question  had  no  Interest  In  the  mine — was 
npplled  to  by  Emery  and  Robert  Doble,  as 
the  former  says,  "to  take  hold  of  the  mine" 
and  to  "keep  (it)  clear  of  water  so  that  we 
could  sell  it,"  for  which  purpose  it  was  pro- 
posed to  put  the  mine  "in  his  hands  to  sell." 
Robert  Doble's  account  of  the  matter  Is 
somewhat  different  It  is,  in  effect,  that  he 
proposed  to  McDonald  to  purchase  the  bank 
mortgage  and  to  acquire  the  mine  by  fore- 
closure, and  he  assured  him  that  the  plaintiff 
would  not  spend  any  more  money  on  the 
mine.  The  implication  seems  to  be  that  the 
plaintiff  abandoned  Its  interest  in  the  mine 
to  McDonald;  but  the  evidence  does  not  go 
to  this  extent  The  last  conversation  be- 
tween this  witness  and  McDonald  took  place 
rn  September  7th  or  8th,  and  on  the  13th 
4Viiilam  Doble  approached  McDonald  on  the 


same  subject,  referring  to  the  previous  in- 
terview between  Robert  and  McDonald,  but 
the  latter  "had  not  arrived  at  a  definite  con- 
clusion." But  on  the  next  day,  the  14th,  the 
witness  says  McDonald  told  him  "that  he  bad 
considered  the  matter  favorably,  and  had  de- 
rided to  take  up  the  Cover  matter,  and  re- 
qupsted  (the  witness)  to  send  a  telegram  to 
(his)  brother  Robert,"  which  was  done  ac- 
cordingly, the  telegram  being  written  or  dic- 
tated by  McDonald.  The  witness  adds: 
"Before  I  went  McDonald  had  stated  that  be 
had  decided  to  take  up  the  Cover  proposition, 
and  I  completed  my  mission  when  I  sent  the 
telegram  which  he  requested,"  etc.  The 
telegram  alluded  to,  which  is  of  date  Septem- 
ber 14.  1804,  and  addressed  to  Robert  Doble 
and  signed  by  William,  is  as  follows:  "Mc- 
Donald has  authorized  Hale  to  keep  water 
out  of  Cover  under  your  directions."  Hale 
was  the  superintendent  of  another  mine  for 
McDonald,  and  was  instructed  by  telegram 
of  same  date:  "Take  charge  under  Robert 
Doble  of  Cover  Mine.  Keep  water  out  at 
my  expense.  Will  write."  At  the  same 
time  McDonald  wrote  him:  "I  have  wired 
you  this  P.  M.  to  take  charge  of  Cover  un- 
der Doble,  to  keep  water  out  Bank  will 
not  do  it,  and  they  will  get  into  more  trouble 
if  the  mine  fills  with  water,  so  I  will  do  it 
for  awhile  until  something  is  agreed  upon. 
I  really  don't  know  if  the  mine  is  worth  any- 
thing or  not.  You  don't  want  to  promise  to 
deliver  wood  to  the  Cover,  unless  yon  are 
sure  what  they  will  do  for  paying  for  it. 
•  •  •  Yours  truly.  That  Cover  has  broke 
everybody  that  has  fooled  with  It  yet  so  I 
want  to  be  careful." 

It  was  under  these  circumstances  that  Mc- 
Donald took  hold  of  the  mine,  and  It  is  clear 
that  up  to  and  Including  this  date  all  that  he 
had  undertaken  had  been  to  keep  the  water 
out  of  the  mine,  and  that  there  was  no  obli- 
gation on  his  part  to  do  this  any  longer  than 
be  should  choose.  But,  according  to  the  tes- 
timony of  William  Doble,  there  was  another 
interview  between  him  and  McDonald  on  the 
17th  of  September,  on  which  occasion  Doble 
says  he  was  Instructed  by  McDonald  to  pur- 
chase the  machinery  in  question  and  have 
the  same  put  up  at  the  mine,  for  and  on  ac- 
count of  the  latter;  and  this,  the  witness 
says,  was  done  accordingly.  But  it  is  de- 
nied by  McDonald  that  he  gave  such  an  or- 
der, or  that  it  was  understood  or  agreed  that 
the  machinery  was  to  be  purchased  or  put  \sp 
on  his  account,  or  that  he  was  in  any  way 
Interested  In  the  purchase,  and  there  were  no 
witnesses  as  to  what  passed  between  the 
parties  other  than  themselves. 

Under  the  circumstances  of  the  case  the 
plaintiff's  account  of  the  matter  presents 
some  points  of  difficulty  that  require  expla- 
nation. McDonald,  according  to  his  own  ac- 
count was  willing,  for  reasons  stated,  to  go 
to  some  expense  to  assist  Emery  and  the 
plaintiff,  and  It  Is  not  improbable  tliat  he  an- 
ticipated making  some  profit  in  the  future 
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from  his  expenditures.  But  he  did  not  hare 
nor  did  he  acquire  any  interest  in  the  mine. 
Nor  did  be  seel:  to  acquire  any,  unless  his 
attempt  to  purchase  the  mortga^  to  the 
hank  can  be  so  regarded;  and  bad  the  pro- 
posed purchase  entered  seriously  into  bis 
calculations,  it  would  seem  that  before  in- 
vesting so  largely,  as  It  Is  claimed  he  did, 
he  would  at  least  have  taken  an  option  on 
the  mortgage  or  otherwise  secured  himself. 
This  could  easily  hare  been  effected;  and 
without  this,  and  in  the  absence  of  any  con- 
tract with  the  mining  company  or  the  plain- 
tiff securing  him  an  Interest,  there  la  an  in- 
trinsic improbability  in  the  theory  that  he 
would  baye  been  willing  to  make  so  heavy 
a  purchase  on  the  mere  chance  of  purchasing 
the  claim  against  the  mine.  This  it  was 
equally  open  to  any  one  to  purchase,  and  the 
plaintiff  Itself,  as  the  surety  of  the  mining 
company,  bad  the  option  to  acquire  it  by 
mere  payment.  Whatever  advantage,  there- 
fore^ there  was  In  the  privilege  of  acquiring 
the  claim  was  peculiarly  the  plaintiff's;  and 
without  an  option  from  it,  or  from  the  bank, 
the  defendant's  chance  of  acquiring  it  was 
dependent  entirely  upon  the  plaintiff's  fu- 
ture consent.  On  the  other  hand,  there  is  no 
improbability  In  the  supposition  tliat  the 
plaintiff  should  be  willing  to  go  to  the  ex- 
pense of  the  machinery  in  order  to  save  its 
large  investment,  and  it  is  to  be  noted,  in  this 
connection,  that  it  retained  all  its  rights 
in  the  mine  intact  The  transaction,  as 
detailed  by  William  Doble,  was  therefore 
simply  that  McDonald  consented  to  expend 
upon  the  property  of  the  mining  company, 
in  addition  to  about  $4,000  expended  under 
the  original  understanding,  the  further  sum 
of  over  $7,500,  without  acquiring  any  Inter- 
est in,  or  security  upon,  the  property,  and 
without  any  motive  that  could  be  reasonably 
ascribed  to  a  man  of  average  intelligence. 

The  court  below  was  therefore  Justified 
In  finding  for  the  defendant  on  the  main  is- 
sues, and  also  on  the  cross-complaint;  and, 
indeed,  it  would  have  been  Justified  in  doing 
so,  even  if  the  probabilities  of  the  case  had 
been  more  equally  balanced.  Other  points 
made  by  appellant  relate  to  matters  not  af- 
fecting the  result.  The  failure  of  the  de- 
fendant to  allege  in  his  cross-complaint  that 
the  amount  demanded  had  not  been  paid  was 
cured  by  the  plaintiff's  answer,  which  denies 
the  original  Indebtedness,  and  also  by  the 
failure  to  object  to  the  evidence  on  this 
ground  at  the  trial,  and  by  the  findings.  We 
see  no  material  error  in  the  record. 

We  advise  that  the  judgment  and  order 
appealed  from  be  aflBrmed. 

We  concur:   CHIPMAN,  C;  HARRISON, 


For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  appealed 
from  are  affirmed:  McFARLAND,  J.;  LORl- 
GAM,  J,;  HENSHAW,  J 


145  Cai.  eas 
ALLEN  v.  STOWELL  et  al.  (L.  A.  1,300.) 
(Supreme  Court  of  California.     Jan.  4,  1905.) 

MANDATORY  INJUNCTION— CONSTBUCTIOX   OF 
DAMS— DIVEBTINO    WATEB. 

1.  Mandatorr  injunction  to  remove  dams  con- 
structed by  defendants,  diverting  water  onto  and 
injuring  plaiutiS's  lands,  may  be  granted  with- 
out any  finding  as  to  damages. 

2.  Defendants  cannot  justify  their  construc- 
tion of  dams  diverting  water  onto  and  injuring 
plaintiff's  land  on  the  ground  that  they  were 
endeavoring  to  obviate  mLstakes  of  a  railroad 
company  in  locating  culverts,  the  dams  not  hav- 
ing reinstated  natural  conditions,  but  created 
new  ones. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Ix)s  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  Benjamin  F.  Allen  against  Sher- 
idan A.  Stowell  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Afiirmed. 

Frank  Burnett,  for  appellants.  Jas.  Bur- 
dett,  for  respondent. 

CHIPMAN,  C.  Defendants  appeal  from  a 
judgment  for  plaintiff  granting  a  mandatory 
injunction  compelling  defendants  to  remove 
a  certain  dam  erected  by  defendants  which 
caused  the  flow  of  water  to  be  diverted  from 
its  natural  course  onto  plaintiff's  land.  The 
bill  of  exceptions  does  not  pretend  to  bring 
up  all  the  evidence,  but,  as  stated  in  appel- 
lants' brief,  "Is  intended  only  to  present  two 
questions  of  law  adopted  by  the  court  and 
applied  to  the  case."  These  questions  are: 
(1)  Will  the  remedy  of  mandatory  injunction 
He  where  the  evidence  is  conflicting  on  the 
point  at  issue,  unless  there  first  be  a  verdict 
of  a  jury  or  decision  of  the  court  finding 
that  actual,  at  least  nominal,  damages  have 
been  awarded  plaintiff?  (2)  Did  the  court 
err  in  its  ruling  that  defendants  bad  no  right 
to  build  the  obstruction  for  the  purpose  of 
correcting  a  mistake  of  the  railroad  company 
in  locating  its  culverts? 

It  appears  from  the  findings  of  the  court- 
that  plalntlCTs  land  is  planted  to  orange  trees 
in  full  bearing.  Prior  to  the  commencement 
of  the  action,  and  when  defendants  com- 
menced the  construction  of  the  dam  com- 
plained of,  "plaintiff  demanded  of  them  that 
they  desist  and  cease  from  said  work  and 
protested  against  the  construction  thereof, 
and  explained  to  them  the  nature  of  the 
damages  that  said  dam  would  cause  bim  and 
his  said  lands  and  orchards,  but  defendants 
refused  to  abandon  said  work,  or  to  cease 
the  construction  of  said  dams,  and  continued 
the  same  to  completion."  It  appears  from 
the  bill  of  exceptions,  and  is  substantially 
found  as  the  facts  by  the  court  ateo,  that 
the  evidence  of  plaintiff  tended  to  show  that 
the  dams  referred  to,  which  were  erected 
after  the  railroad  company  had  built  its 
track,  were  so  constructed  that  "all  water 
flowing  down  said  ancient  way  •  •  » 
would  be  diverted  by  said  dams  from  Its  nat- 
ural course,  and  caused  to  flow  In  one  ac- 
cumulated body  southerly  along  the  east  of 
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these  dams  through  Bald  railroad  culverts, 
and  thence  in  a  like  body  thronsh  the  lands 
of  S.  A.  Stowell  to  the  northeasterly  comer 
of  plaintiffs  land,  and  would  then  flow  in 
said  accumulated  volume  with  great  force 
sonthwesterly  and  diagonally  across  plain- 
tiff's lands,  the  natural  efFect  of  which  would 
be  to  destroy  a  great  number  of  his  trees 
growing  upon  said  land,  and  to  excavate 
deep  gulches  and  water  courses  diagonally 
through  the  same;  that  the  construction  of 
said  dams  would  and  did  arrest  and  divert 
water,  and  cause  the  same  to  flow  upon  the 
lands  of  plalntift  as  last  above  fonnd,  which 
would  not  naturally  flow  there  in  times  of 
flood  and  high  water;"  and  this  the  court 
found  "would  cause  him  [plaintiff]  and  his 
said  land  and  orchard  great  and  Irreparable 
injury  and  damage." 

There  was  a  certain  part  of  the  dam  and 
wing  dam  erected  by  defendants  which  the 
court,  "in  the  absence  of  results  from  actual 
experience,"  was  unwilling  to  order  removed 
on  the  evidence  then  before  It,  but  found 
certain  other  portions  of  the  dam  to  be  a 
nuisance,  "and  should  be  removed  and  level- 
ed to  the  original  and  natural  surface  of 
the  ground." 

Belief  by  Injunction  will  be  given  to  pre- 
vent a  deprivation  of  ancient  rights,  and  if 
It  be  shown  that  plaintlfTs  house  is,  by  the 
obstruction  which  he  seeks  to  enjoin,  ren- 
dered in  a  substantial  degree  less  fit  for 
purposes  of  occupation  than  before,  "equity 
may  Interfere,  even  to  the  extent  of  making 
its  injunction  mandatory  by  directing  the 
restoration  of  matters  to  the  condition  In 
which  they  were  before  defendant's  erection 
was  begun."  High  on  Injunction,  S  SCO.  A. 
trespass  irreparable  in  its  character  and  of 
a  continuing  nature  may  be  restrained  by  a 
mandatory  injunction,  thus  restoring  things 
to  their  original  condition;  health  oflicers 
may  be  restrained  by  mandatory  injunction 
from  allowing  a  sewer  to  remain  open.  Id. 
S  708.  Trespass  upon  public  lands  may  be 
enjoined  by  the  United  States,  and  the  in- 
junction be  made  mandatory  to  compel  the 
defendant  to  remove  obstructions  such  as 
fences  (Id.  §  723n);  and  in  a  case  of  a  mii- 
sance  to  a  dwelling  house  the  injunction  will 
be  made  mandatory  if  the  circumstances  of 
the  case  require  it  (Id.  S  702). 

It  has  been  held  that  a  bill  to  enjoin  the 
erection  of  a  nuisance  in  close  proximity  to 
plaintid's  buildings,  which  contains  allega- 
tions of  Irreparable  injury  to  complainant.  Is 
not  demurrable,  because  it  falls  to  show  that 
the  rights  of  the  parties  have  been  settled 
at  law.  Id.  §  791,  This  court  said  In  I>eam- 
ed  V.  Castle,  78  Cal.  454,  18  Pac.  872,  21 
Pac.  11,  that  the  right  to  an  injunction  In 
a  case  like  the  present  one  "does  not  depend 
upon  the  extent  of  the  damage  measured  by 
a  money  standard;  the  maxim  de  minimis, 
etc.,  does  not  apply.  The  main  object  is  to 
declare  a  nuisance  and  to  prevent  the  con- 
tinuance by  a  mandatory  injunction." 


The  court  found  that  the  waters,  diverted 
upon  plaintifTs  land  by  the  dam  erected  by 
defendant,  would  not  flow  there  if  allowed 
to  take  their  natural  course.  To  thus  wrong- 
fully cause  water  to  flow  upon  another's  land 
which  would  not  flow  there  naturally  is  to 
create  a  nuisance  per  se.  "It  is  an  injury 
to  the  right,  and  it  cannot  be  continued  be- 
canse  other  persona  (whether  Jurors  or  not) 
might  have  a  low  estimate  of  the  damage 
which  it  causes."  Id.  Mr.  Wood  says:  "Ev- 
ery such  act  is  an  invasion  of  another's 
right,  and  is  actionable  because  of  the  injury 
to  the  right,  whether  the  damage  be  great 
or  small.  Indeed,  the  act  is  wrongful  per 
se  and  in  Its  inception,  and  Is  actionable 
without  any  special  damage."  Wood  on  Nui- 
sance, {  376.  See,  also,  section  782.  An  ob- 
vious distinction  between  "injury"  and 
"damage,"  not  always  observed  in  dealing 
with  the  question  before  us,  Is  clearly  point- 
ed out  by  Mr.  Wood.  Id.  {  783.  Speaking 
of  a  man's  right  of  dominion  over  his  prop- 
erty, and  the  Jealous  care  with  which  courts 
have  guarded  this  sacred  right,  the  author 
says:  "Whatever  Invades  this  right  is  a  legal 
injury,  whether  damage  ensues  or  not  It 
is  a  right,  for  the  violation  of  which  the 
law  Imports  damage  to  support  it,'  and 
courts  of  equity  have  ahoays  interposed,  in 
a  proper  case,  to  protect  the  right,  without 
any  reference  to  the  question  of  actual  dam- 
age,  the  motive  which  instigated  the  party 
to  invoke  its  aid,  or  the  benefits  that  he  de- 
rives from  the  act"  Id.  (Italics  the  au- 
thor's.) 

The  principles  upon  which  mandatory  and 
prohibitory  injunctions  are  granted  do  not 
materially  differ.  The  courts  are  perhaps 
more  reluctant  to  interpose  the  mandatory 
writ  but  in  a  proper  case  it  is  never  denied. 
It  was  said  in  Johnson  v.  Superior  Court 
65  Cal.  567,  4  Pac.  575:  "The  Jurisdiction  of 
the  court  to  grant  a  preliminary  injunction, 
restraining  the  defendant  from  interfering: 
with  the  flow  of  water  pending  the  litiga- 
tion, cannot  be  doubted,  and  we  cannot  see 
that  its  Jurisdiction  is  exceeded  when  it  re- 
quires the  removal  of  the  means  by  which 
the  diversion  is  made.  The  ultimate  aim  of 
the  injunction  is  the  undisturbed  flow  of  the 
water.  The  objections  to  the  removal  of  the 
means  by  which  the  diversion  Is  made  are 
no  more  cogent  than  the  objections  to  pre- 
venting the  diversion  of  the  water  Itself." 
As  the  court  has  Jurisdiction,  the  only  ques- 
tion is,  has  it  properly  exercised  Its  Juris- 
diction? We  need  not  pursue  the  subject 
fiu:ther.  On  the  showing  made  in  the  bill 
of  exceptions  it  clearly  appears  that  "the 
construction  of  said  dams  (by  defendants) 
would  and  did  arrest  and  divert  water,  and 
cause  the  same  to  flow  upon  the  lands  of 
plaintiff  as  last  above  found,  which  would 
not  naturally  flow  through  in  times  of  flood 
and  high  water";  and  by  the  flnding  of  the 
court,  presumably  on  sufficient  evidence,  the 
effect  of  these  dams  in  so  diverting  the  wa- 
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ter  woald  be  to  "destroy  a  great  number 
of  hiR  iplaiutlfTs)  trees  growing  upon  said 
lands,  and  would  excavate  deep  gnlcbes  and 
water  courses  diagonally  through  plaintiffs 
land,"  rendering  a  considerable  portion  of 
it  and  the  orchards  thereon  nseless,  and 
cause  plaintiff  and  the  said  land  irreparable 
Injury.  This  was  quite  sufSclent,  in  our 
opinion,  to  warrant  the  court  in  granting  the 
relief  given  by  the  Judgment  Budel  v.  Los 
Angeles  Ck)unty,  118  Cal.  281,  50  Pac.  400. 

The  second  point  may  be  briefly  disposed 
of.  Whatever  was  the  effect  on  plaintiff's 
land  from  any  defective  construction  of  the 
railroad  company's  roadway,  or  locations  of 
Its  culverts,  defendants  cannot  Justify  or  de- 
fend their  acts  on  the  ground  that  they  were 
endeavoring  to  obviate  the  mistakes  of  the 
railroad  company  and  failed.  Conceding 
their  right  to  go  on  their  own  land  for  this 
purpose,  the  fact  remains,  as  found  by  the 
court,  that  it  was  defendants'  dams  that 
were  the  cause  of  the  Injury.  The  dams  did 
not  merely  reinstate  natural  conditions;  they 
created  new  conditions.  What  the  court 
stated  It  would  have  held  had  the  facts  been 
otherwise  Is  immaterial,  and  presents  no 
question  now  for  review. 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  VAN 
DYKE,  J.;  ANGELLOTTI,  J.;    SHAW,  J. 


MS  Cal.  «80 
SHEA  et  al.  v.  PACIFIC  POWER  CO.    (S.  F. 

8,058.)* 
(Supreme  Court  of  California.     Jan.  4,  1905.) 

IfASTEB  AND  SERVANT — DBFECTIVE  MACIIIXERT 
—BOILKB."?— EXPLOSION— DEATH  OP  FIREMAN — 
KEGLIOENCE  OK  ENGINEER— VICE  PBINCIPAL 
— EVIDENCE— FINDINGS. 

]  In  an  action  for  the  death  of  a  fireman 
by  the  blowing  o£f  of  the  mud  drum  of  defend- 
ant's boiler,  evidence  held  to  sustain  a  finding 
of  defendant's  neRligence  in  failing  to  apply  a 
bursting  test  to  the  boiler,  which  had  been  in 
nse  for  some  four  years  at  the  time  of  the  ac- 
cident, after  the  nipple  connecting  the  mud  drum 
to  the  boiler  had  been  repaired. 

2.  The  negligence  of  defendant's  engineer  in 
charge  of  its  engine  and  boiler  in  failing  to  see 
that  it  was  in  a  safe  condition,  by  reason  of 
which  a  fireman  in  defendant's  employ  was  kill- 
ed by  the  bursting  of  the  boiler,  was  the  neg- 
ligence of  the  defendant. 

3.  The  owner  of  an  engine  and  boiler  is  not 
absolved  from  liability  for  injuries  to  a  servant, 
caused  by  the  bursting  of  the  boiler  while  in 
use,  merely  because  he  had  procured  an  inde- 
pendent contractor  to  repair  it. 

4.  In  an  action  for  the  death  of  a  servant 
by  the  explosion  of  a  boiler,  evidence  as  to  the 
condition  of  the  packing  rings,  and  their  effi- 
ciency to  prevent  oil  from  getting  into  the  boil- 
er, a  year  or  two  before  the  accident,  coupled 
with  the  declaration  on  plaintiff's  part  that  it 
would  be  .shown  that  the  condition  continued  to 
the  time  of  the  ncoident.  was  admissible. 


*Rebeuiag  denied  February  },  IMS. 


Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Hugh  L.  Shea  and  others  against 
the  Padflc  Power  Company.  From  a  Judg- 
ment In  favor  of  plaintiffs,  and  from  an  or^ 
der  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Van  Ness  A  Redman,  for  appellant.  Mul- 
lany,  Grant  &  Cushing,  for  respondents. 

GRAY,  a  This  action  Is  brought  by  tbe 
heirs  of  John  H.  Shea  to  recover  damages 
for  his  death;  he  having  been  scalded  to 
death  while  in  the  employ  of  defendant  as 
a  fireman,  as  the  result  of  the  blowing  off 
of  the  mud  drum  from  defendant's  boiler. 
Tbe  plaintiffs  had  a  verdict  for  ^3,000. 
Rather  than  have  a  new  trial  of  the  case, 
plaintiffs  consented  that  the  Judgment  should 
be  for  $10,000  only.  The  defendant  appeals 
from  the  Judgment,  and  from  the  order  de- 
nying it  a  new  trial. 

The  main  contention  of  appellant  Is  that 
there  is  no  evidence  that  the  blowing  off  of 
the  mud  drum  was  in  any  way  the  result  of 
defendant's  negligence,  and  hence  nothing 
to  show  that  the  death  of  Shea  was  caused 
by  the  negligence  of  defendant.  It  is  ar- 
gued that  the  parting  of  the  mud  drum  from 
the  boiler  was  occasioned  altogether  by  a 
structural  weakness  In  the  latter,  and  that  It 
was  caused  by  the  failure  on  the  part  of  tbe 
constructor  of  the  boiler  to  properly  bell  or 
expand  the  nipple  which  connected  the  mud 
drum  with  the  headers  of  the  boiler  tubes. 
It  would  serve  no  useful  purpose  to  here  re- 
cite the  evidence.  It  Is  sufficient  to  say  that. 
In  our  opinion,  there  was  some  substantial 
evidence  tending  to  support  the  theory  that 
the  excessive  amount  of  oil  that  was  allowed 
to  enter  the  boiler,  and  accumulate  there 
from  month  to  month,  in  some  way  weak- 
ened the  holding  power  of  the  nipple,  and 
caused  it  to  pull  out  of  the  mud  drum,  'x'he 
evidence  also  tended  to  show  that  allowing 
so  much  oil  to  enter  the  boiler  might  have 
been  avoided  by  proper  care,  and  that  its 
presence  in  such  large  quantities  was  evi- 
dence of  a  want  of  ordinary  care  in  handling 
tbe  engine  and  boiler.  Aside  from  this.  It 
also  appears  that  the  boiler  had  been  in  use 
for  some  four  years  at  tbe  time  of  the  ac- 
cident. When  it  was  first  set  up,  a  300- 
pound  pressure  hydrostatic  test  was  applied 
to  it;  otherwise  called  tbe  "bursting  teat." 
A  few  weeks  before  the  accident  it  had  been 
discovered  that  the  boiler  needed  repairing. 
One  of  the  nipples  was  leaking — apparently 
the  one  that  subsequently  pulled  off.  The 
repairs  were  made;  consisting,  among  other 
things,  in  expanding  the  end  of  the  nipple 
which  was  inserted  In  the  mud  drum.  Sub- 
sequent to  these  repairs  the  bursting  test 
was  not  applied  to  the  boiler.  Two  certain 
witnesses  testified  that  It  was  not  usnal  or 
customary  to  apply  this  test,  but  that  the 
test  for  leaks  at  a  pressure  of  about  200 
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poundis  to  the  square  inch  was  the  cus- 
tomary one.  Smith,  the  engineer  In  charge 
of  the  engine  and  boiler,  on  the  contrary, 
testified,  In  substance,  tliat  the  bursting  test 
should  have  been  applied,  but  that  he  ap- 
plied only  the  leaking  test  after  the  repairs. 
A  short  time  thereafter  the  mud  drum  blew 
ott,  when  the  boiler  was  being  worked  at  no 
greater  pressure  than  200  pounds  to  the 
square  inch.  It  is  apparent  that,  if  the 
bursting  test  of  300  pounds  had  been  applied 
after  the  repalns,  the  mud  drum  would  have 
thereby  been  blown  oft,  revealing  the  defect- 
ive holding  power  of  the  nipple,  and  Shea 
would  not  have  lost  his  life  in  the  subse- 
quent explosion.  The  Jury  was  not  bound 
to  take  the  statement  of  the  two  witnesses 
that  the  bursting  test  was  not  usual  or  cus- 
tomai-y,  as  against  the  one  witness,  corrobo- 
rated by  the  circumstances  showing  that  it 
bad  been  treated  as  the  usual  and  proper 
test  of  this  very  boiler.  We  do  not  feel  war- 
ranted in  holding  that,  as  a  matter  of  law, 
the  evidence  and  circumstances  developed  In 
this  case  established  that  it  was  not  neces- 
sary or  customary  to  apply  the  bursting  test. 
The  negligence  of  the  engineer  of  defendant 
who  ran  the  engine,  in  failing  to  see  that  it 
was  kept  in  a  safe  condition,  was  the  negli- 
gence of  the  defendant.  Tedford  v.  Los  An- 
geles Electric  Co.,  134  Oal.  76,  66  Pac.  76, 
54  L.  R.  A.  85.  We  think  the  Jury  were 
warranted  in  finding,  as  we  have  a  right  to 
infer  they  did  find,  that  the  engineer  whose 
duty  it  was  to  look  a'f  ter  the  engine  and  boil- 
er was  negligent  in  not  seeing  to  it  that  the 
bursting  test  was  either  applied  by  himself, 
or  some  otlier  person,  after  the  repairs  were 
completed.  If  it  was  necessary  to  apply  this 
test  after  the  boiler  bad  been  originally  set 
up  and  the  mud  drum  had  been  coupled  to 
It,  it  was  equally  necessary  to  apply  the 
same  test  after  the  repairs  were  made  as  dis- 
closed by  the  evidence. 

It  is  not,  and  never  has  l>een,  the  law  in 
this  state  that  the  owner  of  an  engine  and 
boiler  is  absolved  from  all  liability  on  ac- 
count of  the  bursting  of  the  boiler  while  in 
his  use,  simply  by  procuring  an  "independ- 
ent contractor"  to  repair  it  It  is  plain  that, 
in  addition  to  this,  he  must  use  reasonable 
diligence  to  see  that  it  is  kept  in  repair. 
Whether  he  has  used  reasonable  diligence  is 
almost  always  a  question  of  fact  for  the 
Jury.  And  it  was  for  the  Jury,  aided  by  the 
trial  Judge,  to  measure  the  evidence,  not 
only  as  to  what  witnesses  testified  to  di- 
rectly, but  as  to  the  circumstances  developed, 
and  the  inferences  to  be  drawn  therefrom, 
and  the  conclusions  of  fact  to  be  reached, 
and  thus  solve  the  nltimate  question  as  to 
whether  the  death  of  Shea  was  the  direct 
and  proximate  result  of  the  want  of  brdinary 
care  on  the  part  of  defendant's  engineer. 
Pacheco  v.  Judson  Manufacturing  Co.,  113 
Cai.  541,  45  Pac.  833.  We  see  no  ground  for 
interfering  with  the  decision  of  the  court  and 
Jury  as  to  the  facts  in  the  case.    Kor  do  we 


find  any  material  error  of  law  in  any  action 
of  the  trial  court. 

The  evidence  as  to  the  condition  of  the 
packing  rings,  and  their  efficiency  for  pre- 
venting the  oil  from  getting  into  the  boiler, 
a  year  or  two  before  the  accident,  was  cou- 
pled with  a  declaration  on  the  part  of  re- 
spondent that  it  would  be  shown  that  this 
condition  of  things  continued  down  to  tbe 
time  of  the  accident.  In  view  of  this  dec- 
laration, there  was  no  error  in  overruling 
the  objection  to  the  evidence. 

Some  other  objections  are  urged  to  the  rul- 
ings of  the  court  in  the  admission  and  re- 
jection of  evidence,  but  the  evidence  ex- 
cluded or  admitted  was  not  of  sufficient  im- 
portance to  affect  the  result  In  the  case,  and 
for  this  reason  we  deem  it  unnecessary  to 
separately  discuss  each  one  of  these  objec- 
tions. 

We  see  no  error  of  the  court  in  giving  or 
refusing  instructions.  Indeed,  the  appellant 
fails  to  specifically  point  out  any  error  in 
this  direction. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

We  concur:  HARRISON,  C;  CHIP- 
MAN,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  McFARLAND,  J.;  LORI- 
GAN,  J.;   HENSHAW,  J. 


144  Cal.  S3» 
SAN  FRANCISCO  SAV.  UNION  v.  RECLA- 
MATION DIST.  NO.  124.     (Sac  1,010.) 

(Supreme  Court  of  California.    Sept.  13,  1904.) 

SWAMP  LANDS  —  BECLAMATION  —  DI8TBICT8  — 
QUASI  PUBLIC  CORPORATIONS — BIGHT  TO  SUE 
—  STATUTES  —  CONSTRUCTION— PROSPECTIVB 
OPERATION— DEBTS  —  MANDAICUS  —  UUITA- 
TIONS— EXECUTION. 

1.  A  reclamation  district  organized  aa  provid- 
ed by  St  1867-68,  p.  515,  c.  415,  f  SO  et  seQ., 
cannot  be  sued  except  as  authorized  by  law. 

2.  Act  March  10,  1883  (St  188.5.  p.  77.  c 
102),  provides  that  all  reclamation  districts  now 
legally  existing  formed  under  the  provisions  of 
any  statute  of  the  state  prior  to  .January  1, 
1873,  which  are  now,  and  nave  been  ever  since 
their  creation,  prosecuting  the  objects  for  which 
they  were  created,  shall  be  subject  to  the  provi- 
sions of  the  Political  Code,  etc.  Held,  that 
wliere  a  complaint  in  an  action  against  a  rec- 
lamation district  organized  as  provided  by  St. 
1807-08,  p.  515,  c.  415,  S  30  et  seq.,  did  not  al- 
lege that  at  the  time  of  the  passage  of  the  act 
of  1883  it  was  prosecuting  the  objects  for  which 
it  was  created,  and  that  it  had  been  so  doing 
ever  since  its  creation,  it  did  not  show  that 
such  district  was  within  the  act  of  1883,  so 
that  authority  to  sue  the  same  was  conferieit 
by  such  act. 

3.  St.  1883.  p.  77,  c  102,  in  force  March  10,. 
1883,  authorizing  certain  reclamation  districts 
to  be  sued,  provides  that  nothing  in  the  act  shall 
affect  any  proceedings  that  shall  have  been  al- 
ready commenced  for  the  levy  or  collection  of 
assessments  in  such  districts  when  the  act  takes 
effect,  nor  shall  it  affect  any  act  done  or  per- 
formed in  relation  to  the  affairs  of  the  district 
prior  to  January  1,  1878,  nor  the  indebtedness 
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of  the  district  tlieretofora  incurred.  Helii,  that 
such  act  did  not  render  such  reclamation  dis- 
tricts subject  to  the  provisions  of  the  Political 
Code  ••  to  snita  for  debts  existing  on  March  10, 
1885,  nor  chance  the  sole  pre-existing  remedy 
of  mandamns  for  the  enforcement  thereof. 

4.  St.  1885,  p.  77,  c.  102,  providing  that  cer- 
tain existing  reclamation  districts  shall  be  sub- 
ject to  the  provisions  of  the  Political  Code  pn^ 
viding  that  nothing  In  the  act  shall  affect  saj 
proceeding  that  shall  have  been  already  com- 
menced for  the  lev^  and  collection  of  assess- 
ments in  such  district  when  the  act  takes  effect, 
nor  shall  it  affect  any  act  done  or  performed  in 
relation  to  the  affairs  of  the  district  prior  to 
January  1,  1873,  nor  the  indebtedness  of  the 
district  theretofore  incurred,  was  prospective  in 
its  operation  only,  and  did  not  revive  rights  of 
action  against  a  district  barred  by  Umitationa 
when  the  amendment  was  enacted. 

5.  Where  claims  against  a  reclamation  district 
organized  under  St  18G7-68,  p.  615,  c  415,  f 
30  et  seq.,  were  allowed  by  the  trustees,  and 
warrants  were  drawn,  payment  of  which  was  re- 
fused for  want  of  funds,  the  creditor  was  en- 
titled at  once  to  bring  mandamus  either  against 
the  county  treasurer  to  compel  payment,  if  there 
were  funds  available,  or  against  the  trustees 
and  supervisors  to  compel  an  assessment  to 
raise  funds  if  there  were  none,  and  hence  lim- 
itations at  once  began  to  run,  and  barred  the 
creditor's  right  thereto  at  the  expiration  of 
five  years  thereafter. 

8.  Since  a  reclamation  district  has  no  right 
to  acquire  property  except  to  carry  on  the 
work  of  reclamation  and  matters  Incidental 
thereto,  property  devoted  to  such  use  is  not 
subject  to  levy  to  satisfy  Judgments  against  the 
district 

In  Bank.  Appeal  from  Superior  Court, 
Colusa  County;  Jno.  F.  Ellison,  Judge. 

Action  by  the  San  Francisco  Savings  Union 
against  Beclamatlon  District  No.  124.  From 
a  Judgment  in  favor  of  defendant,  plalutlir 
appeals.    Affirmed. 

H.  O.  Campbell,  Donald  Y.  Campbell,  and 
Campbell,  Fitzgerald,  Abbott  &  Fowler,  for 
appellant  E.  A.  Bridgford,  J.  F,  Bowle^  Sul- 
livan &  Sullivan,  Bishop,  Wheeler  &  Hoefler, 
and  Hudson  Grant,  for  respondent. 

SHAW,  J.  This  Is  an  action  to  recover 
money  due  the  plalntifT  on  warrants  drawn 
by  order  of  the  board  of  trustees  of  the  de- 
fendant on  the  county  treasurer,  approved, 
by  the  board  of  supervisors,  presented  for 
payment  and  not  paid  for  want  of  funds. 
The  complaint  consists  of  89  distinct  counts 
upon  a  like  number  of  warrants,  amounting 
In  the  aggregate  to  $18,169.63.  The  defend- 
ant's demurrer  to  the  complaint  was  sustain- 
ed, and  Judgment  entered  accordingly.  The 
only  ground  of  demurrer  necessary  to  men- 
tion here  Is  the  general  one  that  neither  the 
complaint  as  a  whole  nor  any  count  thereof 
states  facts  sufficient  to  constitute  a  cause 
cf  action.  The  reclamation  district  was  or- 
ganized In  1871,  under  the  act  of  March  28, 
18C8.  St  1867-€8,  p.  515,  c.  415,  8  30  et  seq. 
The  contention  of  the  appellant  is  that  the 
defendant  Is  not  a  corporation,  but  a  "public 
agency,"  as  it  has  been  termed,  charged  with 
the  local  administration  of  some  of  the  func- 
tions of  state  government,  and  that  as  such 
It  was  not  subject  to  an  action  until  the  pas- 
sage of  the  amendment  of  1889  to  section 


8463  of  the  Pollttcal  Code,  declaring  that 
"from  and  after  the  election  and  qualifica- 
tion of  said  trustees  said  district  shall  bf 
deemed  organized,  and  shall  have  power  tu 
sue  and  be  sued";  that,  as  it  could  not  be 
sued,  the  statute  of  limitations  could  nut 
run  against  the  cause  of  action  until  an  a<-- 
tlon  was  authorized;  and  that  this  action 
was  begim  within  the  time  limited  and  after 
tbe  amendment  aforesaid. 

There  is  considerable  discussion  in  the 
briefs  upon  the  question  whether  a  reclama- 
tion district  la  or  Is  not  a  corporation.  We 
do  not  think  it  necessary  to  decide  this  ques- 
tion. If  It  is  a  corporation,  it  Is  necessarily 
a  quasi  public  corporation,  similar  to  a  coun- 
ty or  school  district,  and  therefore  It  could 
not  be  sued  until  such  time  as  an  action 
against  it  was  authorized  by  law.  People  y. 
Reclamation  District,  117  CaL  114,  48  Pac. 
1016;  Wbittaker  t.  County  of  Tuolumne,  98 
Cal.  100,  80  Pac.  1016;  Skelly  ▼.  School  Dis- 
trict, 103  Cal.  652,  37  Pac.  643;  Oolusa  Coun- 
ty V.  Olenn  County,  117  Cal.  434,  48  Pac.  467; 
Oilman  y.  County  of  Contra  Costa,  8  Cal. 
57,  68  Am.  Dec.  290.  The  same  rule  would 
apply  if  it  should  be  declared  to  be  a  public 
agency  of  the  state.  Hensley  v.  Reclamation 
District,  121  Cal.  96,  53  Pac.  401. 

In  the  petitions  for  rehearing  and  upon 
the  rcargrument  a  question  was  presented 
which  was  not  urged  upon  the  first  hearing, 
and  which  we  think  is  fatal  to  all  tbe  causes 
of  action  stated  In  the  complaint  In  Recla- 
mation District  T.  Kennedy,  68  Cal.  124,  this 
court  dedded  that  the  Political  Code  did  not 
apply  to  districts  organized  under  prior  stat- 
utes. Under  the  decision  in  Swamp  Land 
District  No.  121  T.  Haggin,  64  Cal.  209,  30 
Pac.  631,  a  reclamation  district  formed  un- 
der the  act  of  March  26,  1868,  could  not  re- 
organize under  the  Political  Code.  It  was 
held  in  that  case  that  section  3478,  allowing 
districts  formed  under  laws  In  force  prior  to 
May  27,  1868,  to  reorganize  under  tbe  Code, 
did  not  apply  to  districts  formed  under  the 
act  of  1868,  and  that  the  Code  provisions  did 
not  of  their  own  force,  apply  to  such  dis- 
tricts. This  decision  was  rendered  in  Sep- 
tember, 1883.  In  1885,  which  was  the  next 
ensuing  regular  session  of  the  Legislature 
after  that  decision,  a  law  was  enacted  de- 
claring that  certain  districts  should  be  sub- 
ject to  the  provisions  of  the  Political  Code, 
and  it  Is  by  virtue  of  this  statute  only  that 
the  appellant  can  claim  that  section  3453  of 
the  Code  applies  to  the  defendant  The  act 
took  effect  March  10, 1885,  and  Is  as  follows: 
"All  reclamation  districts,  now  legally  ex- 
isting in  the  state,  which  were  formed  under 
tbe  provisions  of  any  statute  of  the  state 
prior  to  the  first  day  of  January,  eighteen 
hundred  and  seventy-three,  which  are  now, 
and  have  been  ever  since  their  creation,  pros- 
ecuting the  objects  for  which  they  were  cre- 
ated, shall,  after  this  act  takes  efCect  be  sub- 
ject to  the  provisions  of  the  Political  Code 
of  tbe  state  relating  to  reclamation  dlstricto 
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for  reclamatton  imrposes,  the  same  as 
though  such  districts  bad  been  formed  and 
created  under  the  provisions  of  article  two 
of  said  Code,  relating  to  'swamp  and  over- 
ilowed,  salt,  marab,  and  tide  lands':  provid- 
ed, that  nothing  in  this  act  shall  affect  any 
proceeding  that  shall  have  been  already  com- 
menced for  the  levy  or  collection  of  assess- 
ments in  such  districts  when  this  act  takes 
effect;  nor  shall  it  affect  any  act  done  or 
performed  in  relation  to  the  affairs  of  the 
districts  prior  to  said  last  mentioned  date, 
nor  the  Indebtedness  of  the  districts  thereto- 
fore incurred."  St.  1885,  p.  77.  c.  102.  We 
are  of  the  opinion  that  under  the  facts  stated 
in  tlie  complaint  the  defendant  district  does 
not  come  within  the  scope  of  this  act  The 
act,  by  its  terms,  applies  only  to  reclamation 
districts  which  at  tbe  time  the  act  was  pass- 
ed were,  and  ever  since  they  were  formed 
had  been,  "prosecuting  the  objects  for  which 
they  were  created."  The  presence  of  this 
express  limitation  in  the  statute  raises  the 
necessary  implication  that  there  were,  at  the 
time  the  act  was  passed,  some  reclamation 
districts  In  existence  formed  prior  to  Janu- 
ary 1, 1873,  which  were  not  then,  or  had  not 
heen  since  their  formation,  prosecuting  the 
objects  for  which  they  were  created,  and  that 
this  qualification  was  inserted  in  the  act  to 
carry  out  the  legislative  intention  to  exclude 
these  districts  from  the  operation  of  the  act. 
Tbe  effect  of  the  clause  is  that  districts  of 
that  class  are  not  subject  to  the  provisions 
of  tbe  Political  Code,  and  that  tbe  amend- 
ment of  1899  to  section  3453  does  not  author- 
ize the  maintenance  of  an  action  against 
them.  It  is  the  general  rule  that  actions 
cannot  be  maintained  against  such  organiza- 
tions. The  right  to  maintain  such  an  action 
is  an  exception,  existing  only  when  the  right 
Is  expressly  or  by  necessary  implication  au- 
thorized by  law.  Hence  the  rule  of  plead- 
ing applies  to  this  case  that  a  party  who 
would  bring  himself  within  an  exception  to 
a  general  rule  or  condition  must  state  tbe 
facts  which  take  his  case  out  of  the  general 
rule  and  place  it  within  the  exception.  The 
rule  is  well  stated  in  Clough  v.  Shepherd,  31 
N.  H.  404,  as  follows:  "Where  any  qnalifl- 
catlon  or  exception  Is  stated  in  the  enacting 
clause  of  a  statute,  the  declaration  or  plea 
founded  upon  it  must  allege  the  facts  which 
are  necessary  to  bring  the  case  within  tbe 
qualification  or  to  exclude  It  from  the  ex- 
ception." Or,  as  stated  In  Gonld  on  Plead- 
ing, c.  4,  SS  19,  20:  "Where  matter  is  Intro- 
duced by  way  of  exception  Into  a  general 
clause,  the  pleader  must  show  that  the  par- 
ticular case  does  not  fall  within  such  ex- 
ception." The  following  authorities  are  to 
the  same  effect:  McGlone  v.  Prosser,  21  Wis. 
273;  Gould  v.  Kelly,  16  N.  H.  562;  Harris 
v.  White,  81  N.  T.  546;  Commonwealth  ▼. 
Hart  11  Cush.  135;  People  v.  Board,  40 
Barb.  620;  Baptist  Church  v.  TJtica,  etc.,  Ry. 
Co.,  6  Barb.  313;  U.  S.  v.  Cook,  17  Wall.  168, 
21  L.  Ed.  638;    Steele  T.  Smith,  1  Bam.  & 


Aid.  99;  Jones  ▼.  Azen,  1  Ld.  Kaym.  120;  Ste- 
phen, PI.  443;  Bliss,  Code  PI.  i  202.  In  order 
to  state  a  cause  of  action,  tbe  complaint  mnat 
show  that  the  defendant  Is  subject  to  an  ac- 
tion, and  to  do  this  it  Is  necessary  in  this 
case  to  state  that  at  the  time  of  the  passage 
of  the  act  of  1885  the  defendant  was  prose- 
cuting the  objects  for  which  It  was  created, 
and  that  it  had  been  so  doing  ever  since  Its 
creation.  The  object  of  its  creation  was  tbe 
reclamation  of  land,  and  keeping  in  repair 
the  works  necessary  for  that  purpose.  The- 
complaint  contains  no  averment  to  tbe  ef- 
fect that  any  such  work  bad  been  or  was- 
belng  prosecuted,  and  for  that  reason  It  fails 
to  state  a  cause  of  action  against  the  de- 
fendant. 

There  is  another  clause  of  the  act  which 
affects  tbe  first  77  counts  of  the  complaint,. 
all  of  which  relate  to  warrants  drawn  prior 
to  its  passage.  The  act  provides  that  noth- 
ing tbereln  contained  shall  affect  "the  In- 
debtedness of  the  districts  theretofore  incurs 
red."  The  effect  of  this  provision  Is  that, 
although  the  districts  embraced  in  the  act 
were  thereafter  subject,  generally,  and  as  to 
future  proceedings,  to  the  provisions  of  the- 
Political  Code  relating  to  reclamation  dis- 
tricts, the  same  as  If  originally  organized 
thereunder,  yet  with  respect  to  the  debts 
then  existing  they  were  not  subject  to  the 
Code,  or,  in  other  words,  that  the  provisions- 
of  the  Code  should  not  in  any  re8i)ect  apply^ 
to  existing  debts.  We  think  this  limitation 
upon  the  operation  of  the  Code  upon  these 
districts  must  be  held  to  apply  to  future 
amendments  of  the  Code  as  well  as  to  the 
provisions  in  force  when  the  act  of  1885 
was  passed.  In  effect,  It  is  the  same  as  if' 
the  law  bad  declared  that  such  districts, 
with  relation  to  debts  then  existing,  sbonld 
remain  subject  to  and  be  governed  by  the^ 
act  of  1868,  under  which  It  was  organized. 
Under  the  act  of  1868  the  only  means  avail- 
able to  a  creditor  of  the  district  for  the  col- 
lection of  his  debt  was  by  mandamus  to  com- 
pel the  trustees  to  levy  an  assessment  to- 
ralse  the  funds  necessary  for  that  purpose, 
or  to  compel  the  county  treasurer  t»  pay  any 
warrants  presented  while  there  were  funds 
applicable  to  Its  payment  A  new  law  giv- 
ing a  new  remedy  to  the  creditor,  a  right 
to  obtain  payment  by  an  ordinary  action 
against  the  district  on  the  debt,  would  dear- 
ly be  a  law  affecting  tbe  debt  The  act  de- 
clares that,  although  the  district  shall  be  sub- 
ject to  the  Code  In  general,  yet  that  it  shall 
not  be  subject  to  that  Code  so  as  to  affect 
any  pre-existing  debt.  Consequently,  when 
the  Code  was  amended  so  as  to  give  a  new 
remedy  for  the  collection  of  the  debts  due- 
from  districts  subject  to  Its  provisions,  the 
effect  of  this  limitation  In  the  act  was  that 
this  new  remedy  could  not  apply  to  debts 
of  this  district  incurred  prior  to  March  10, 
1885,  the  reason  being  that  this  district,  so 
far  as  those  debts  were  concerned,  was  not 
subject  to  the  Code.    It  follows  that  tbft- 
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amendment  of  1899  to  section  3453  does  not 
autliorize  an  action  against  this  district  to 
recover  a  debt  incurred  before  March  10. 
1885.  The  demurrer  to  tbe  flrst  77  counts 
of  tbe  complaint  was,  tberefore,  properly 
sustained  on  this  ground. 

A  more  comprehensive  objection  to  tbe 
right  of  tbe  plaintiff  to  maintain  this  action 
'.s  that  tbe  amendment  of  1899  to  section 
3453  of  tbe  Political  Code  is  not  retroactive 
in  operation  so  as  to  apply  to  tbe  claims  of 
tbe  plaintiff.  Tbe  general  rule  is  that  stat- 
utes should  not  be  so  construed  as  to  give 
tbem  a  retroactive  operation,  unless  it  is 
clearly  apparent  that  such  was  the  intention; 
that,  if  there  is  nothing  in  tbe  terms  of  tbe 
act  to  indicate  a  different  construction,  it 
should  be  given  only  a  prospective  operation. 
Gates  v.  Salmon,  28  Cal.  320;  People  ex  rel. 
Thome  v.  San  Francisco,  4  Cal.  127;  Allen 
V.  Allen,  95  Cal.  184,  30  Pac.  213,  16  L.  R. 
A.  G4G.  A  statute  general  in  its  terms  will 
not  be  construed  to  apply  to  a  particular 
class  of  past  transactions  as  to  which  it 
would  be  futile  or  practically  ineffectual, 
unless  tbe  language  necessarily  requires  such 
a  construction.  There  is  nothing  in  tbe  lan- 
guage of  tbe  amendment,  nor  iu  the  context, 
evincing  an  intention  to  make  tbe  amend- 
ment applicable  so  as  to  revive  rights  of  ac- 
tion which  iiad  been  barred  by  the  statute 
of  limitations  at  tbe  time  tbe  amendment  was 
enacted.  The  preceding  part  of  tbe  section 
provides  for  the  election  of  trustees  of  the 
districts,  and  prescribes  some  of  their  du- 
ties. Tbe  amendment  consists  simply  of  an 
addition  to  the  effect  that  after  the  election 
and  qualiflcation  of  the  trustees  the  "district 
shall  be  deemed  organized,  and  shall  have 
power  to  sue  and  be  sued."  Taken  in  con- 
nection with  the  context,  this  would  seem 
to  be  intended  to  have  a  prospective  opera- 
tion only.  When  considered  in  connection 
with  tbe  nature  of  the  transactions  to  which 
It  is  here  sought  to  make  it  applicable,  it 
will  be  seen  that  the  amendment  would  be 
absolutely  ineffectual,  unless  it  is  given  an 
«zceediugly  unnatural  and  strained  construc- 
tion. There  does  not  appear  to  have  ever 
been  any  dispute  between  tbe  holders  of 
tbe  claims  in  question  and  the  oflBcers  of  tbe 
district  concerning  the  validity  of  the  claims, 
and  there  was  no  necessity  for  legislation  to 
«8tabllsb  them.  They  were  all  allowed  with- 
out objection,  and  warrants  therefor  drawn 
upon  tbe  county  treasurer.  The  difficulty 
has  not  been  in  obtaining  an  allowance  or 
recognition  of  the  claims,  but  it  has  arisen 
entirely  from  the  failure  of  the  trustees  to 
provide  funds  with  which  to  pay  the  same. 
The  claims  accrued  during  the  period  from 
1872  to  1887.  They  were  all  allowed,  war- 
rants drawn,  payment  refuse<l  for  want  of 
funds,  and  all  existing  remedies  to  compel 
payment  barred  by  tbe  statute  of  limitations, 
many  years  prior  to  the  enactment  of  the 
amendment.  If  the  amendment  is  construed 
to  give  the  right  to  maintain  an  ordinary  ac- 


tion at  law  upon  these  allowed  claims,  it  will 
still  be  of  no  benefit  wtiatever  to  the  plain- 
tiff. Its  right  to  a  mandate,  either  against 
the  county  treasurer  to  compel  payment  if 
there  were  in  fact  available  funds,  or  against 
the  trustees  and  supervisors  to  compel  an 
assessment  to  raise  funds  if  in  fact  there 
were  none,  became  complete  and  perfect 
upon  tbe  original  refusal  to  pay  tbe  claims. 
Tbe  statute  of  limitations  at  once  began  to 
run  against  this  right,  and  became  barred 
within  five  years  thereafter,  If  not  sooner. 
Barnes  v.  Glide,  117  Cal.  1,  48  Pac.  804,  59 
Am.  St.  Rep.  153.  A  Judgment  against  tbe 
defendant  In  an  action  upon  these  claims 
would  be  of  no  direct  benefit  to  tbe  plaintiff, 
and  would  set  him  no  further  on  tbe  road  to 
recovery  of  his  money  than  he  was  at  the 
time  the  claims  were  originally  allowed. 
Tbe  Judgment  could  not  be  collected  on  ex- 
ecution. Tbe  district  has,  and  under  or- 
dinary circumstances  could  have,  no  proper- 
ty subject  to  execution.  Uensley  v.-  District, 
121  Cal.  96,  53  Pac.  401.  It  has  no  right  to 
acquire  property  except  for  the  purpose  of 
carrying  on  tbe  work  of  reclamation  and 
matters  incidental  thereto.  Property  devot- 
ed to  that  sort  of  public  use,  and  belonging 
to  a  public  corporation  or  public  agency, 
cannot  be  levied  on  and  sold  to  satisfy  Judg- 
ments against  such  corporation  or  agency. 
The  only  means  by  which  the  plaintiff  could 
obtain  payment  of  such  a  Judgment  would 
be  by  resort  to  the  remedy  which  be  bad  in 
tbe  flrst  instance;  that  is  to  say,  a  suit  In 
mandamus  to  compel  tbe  levying  of  an  as- 
sessment whereby  money  could  be  raised  with 
which  to  pay  tbe  same.  But  this  remedy, 
as  we  have  seen,  has  been  long  since  barred. 
It  would  be  an  impossible  construction  of 
tbe  amendment  of  1899  to  bold  that  It  not 
only  gives  tbe  right  to  maintain  an  action 
against  the  district  upon  these  stale  claims, 
but  also  revives  tbe  right  to  maintain  tbe 
suit  for  a  writ  of  mandate  to  compel  an  as- 
sessment, which  had  been  previously  barred 
by  tbe  statute  of  limitations.  Such  a  con- 
struction could  never  be  based  upon  impli- 
cation merely,  but  would  require  express  and 
distinct  words  to  that  effect.  It  must  be 
admitted  that,  if  tbe  Legislature  bad  in- 
tended such  results,  it  would  have  expressed 
Its  meaning  in  terms  fitly  appropriate  to  de- 
scribe a  proposition  so  remarkable  and  un- 
usual. Sloreover,  such  construction  would 
undoubtedly  be  productive  of  Injustice  and 
oppression.  For  many  years  these  claims 
bad  been  considered  as  outlawed.  Tbe  own- 
ers of  land  within  the  district  have  no  doubt 
considered  their  property  free  from  any  lia- 
bility on  account  of  the  burden  of  these 
debts.  During  this  period  numerous  trans- 
actions must  have  been  made  upon  the  be- 
lief that  no  such  burden  existed.  There  is 
nothing  to  indicate  that  the  Legisiature  in- 
tended to  re-establish  this  burden,  and  thus 
disturb  long-settled  conditions.  The  natural 
interpretation  of  tbe  amendment,  so  far  as 
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It  Is  retroactive  at  all,  1b  tbat  it  was  Intend- 
ed to  give  a  right  of  action  against  the  dis- 
trict upon  unliquidated  or  disputed  claims 
not  barred  by  the  statute  of  limitations, 
whereby  the  indebtedness  of  the  district 
could  be  settled.  In  view  of  these  consid- 
erations, we  have  no  doubt  that  the  power 
to  sue  and  be  sued  given  and  imposed  by 
this  amendment  was  not  intended  to  apply 
to  causes  of  action  against  the  districts, 
which  were  already  barred  by  the  statute  of 
limitations  at  the  time  the  amendment  was 
passed,  and,  consequently,  that  It  has  no  ap- 
plication whatever  to  the  claims  here  sued 
on. 
The  Judgment  Is  affirmed. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
I.OTTI,  J.;  VANDYKE,  J.;  McFARLAND, 
J.;    L0RI6AN,  J.;    HEN8HAW,  J. 


M4  Cal.  «M 

PEOPLE  V.  GALtiANAR.    (Cr.  1,198.) 
(Supreme  Court  of  California.    Sept  14,  1904.) 

CRIMINAL  LAW— AFFEAX  —  FBOBABLE  CAUSE — 
CEBTIFICATE— ALLOWANCE  —  REFUSAL  —  AF- 
PLICATION  TO  8UFBEMB  OOUBI — BILL  01*  EX- 
CEPTIONS—STAT-^TIME. 

1.  A  certificate  of  probable  cause  for  appeal, 
required  by  Pen.  Code,  S  1243,  should  be  pant- 
ed by  the  trial  judge  whenever  there  is  room 
for  an  honest  difference  of  opinion  as  to  the 
existence  of  any  prejudicial  error  in  the  pro- 
ceedings leading  to  the  conviction,  regardless  of 
his  own  opinion  that  the  record  is  free  from  er- 
ror, and  unless  the  appeal  is  clearly  frivolous. 

2.  Where  a  judge  trying  a  criminal  case  re- 
fuses a  certificate  of  probable  cause  for  appeal, 
defendant  was  entitled  to  renew  his  application 
for  such  certificate  before  a  justice  of  the  Su- 
preme Court. 

3.  Since  an  application  for  a  certificate  of 
probable  cause  for  a  criminal  appeal  made  to  a 
justice  of  the  Supreme  Court  can  be  made  only 
on  the  bill  of  exceptions  duly  settled,  of  which 
application  notice  must  be  given  to  the  district 
attorney,  defendant  is  entitled  to  a  stay  of  exe- 
cution during  the  time  allowed  by  law  for  pre- 
paring such  bill  of  exceptions,  and  for  such  fur- 
ther time  as  may  be  necessary  for  Its  settle- 
ment by  the  exercise  of  proper  diligence,  and 
for  a  reasonable  time  thereafter. 

In  Bank.  George  W.  Gallanar  was  con- 
victed of  manslaughter,  and  he  applies  for 
a  stay  of  execution  pending  an  application 
for  a  cerliflcate  of  probable  cause  for  appeal. 
Granted. 

C.  F.  Kimball  and  Shanahan  &  Braynard, 
for  petitioner. 

PER  CURIAM.  The  defendant  was  con- 
victed of  manslaughter,  and  has  appealed  to 
this  court.  The  trial  judge  refused  a  cer- 
tificate of  probable  cause,  and  refuses  to 
stay  execution  of  the  sentence  until  an  appli- 
cation for  such  certificate  can  be  made  here. 
A  criminal  appeal,  except  in  capital  cases, 
does  not  stay  execution  unless  a  certificate 
Is  filed  by  the  trial  Judge  or  a  Justice  of  the 

T  L  Sm  Criminal  Law,  vol.  16.  Cent.  Ulg.  i  2730. 


Supreme  Court  tbat  in  his  opinion  there  l8 
probable  cause  for  the  appeal.  Pen.  Code, 
§  1243.  When  there  is  probable  cause  the 
defendant  la  clearly  entitied  to  the  certifi- 
cate as  matter  of  right,  and  there  Is  probable 
cause  whenever  there  Is  room  for  an  honest 
difference  of  opinion  as  to  the  existence  of 
any  prejudicial  error  In  the  proceedings  lead- 
ing to  the  conviction.  In  all  such  cases  it 
is  the  duty  of  the  trial  Judge  to  grant  the 
certiflcate,  notwithstanding  his  own  opin- 
ion that  the  record  Is  free  from  error.  Mat- 
ter of  Adams,  81  Oal.  163,  22  Pac.  547.  The 
defendant,  in  other  words,  is  entitled  to  a 
stay  of  execution  where  Ids  appeal  is  not 
clearly  frivolous.  But  although  the  duty  of 
granting  the  certificate  devolves  primarily 
upon  the  trial  Judge,  his  refusal  to  grant  It 
docs  not  conclude  the  matter.  The  defend- 
ant has  a  clear  legal  right  to  renew  his  ap- 
plication before  a  Justice  of  this  court,  and 
his  right  to  make  the  application  here  in- 
cludes the  right  to  a  stay  of  execution  until 
be  can,  exercising  proper  diligence,  procure 
the  settiement  of  a  bill  of  exceptions;  such 
record  being  the  essential  basis  of  any  ac- 
tion by  any  other  Judge  than  the  trial  Judge. 
Here  the  trial  Judge  refused  any  stay  of  ex- 
ecution beyond  the  time  for  proposing  a  bill 
by  the  defendant  Defendant  has  filed  a  pro- 
posed bill  within  the  time  allowed  for  that 
purpose,  but  it  has  not  been  settied,  and,  as 
matters  now  stand,  the  stay  of  proceedings 
granted  by  the  trial  Judge  having  expired,  it 
has  become  the  duty  of  the  sheriff  to  trans- 
port the  prisoner  to  the  state  prison  before 
he  could  possibly  have  the  hearing  before 
a  Justice  of  this  court  to  which  he  is  clearly 
entitled.  To  prevent  this  Injustice,  and  to 
secure  the  defendant  in  his  right  to  a  stay 
of  execution  pending  his  appeal,  if  In  the 
opinion  of  a  Justice  of  this  court  there  Is 
probable  cause,  as  above  defined,  it  is  ob- 
viously necessary  that  there  should  be  a  fur- 
ther stay  until  a  reasonable  time  has  elapsed 
after  settlement  of  the  bill  of  exceptions,  for 
without  that  record  we  can  have  no  means  of 
determining  whether  there  is  probable  cause 
or  not  In  a  case  in  all  substantial  respects 
the  same  as  this,  it  was  said  by  Beatty,  O.  J.. 
that:  "It  was  the  plain  duty  of  the  superior 
court  to  stay  the  proceedings  during  the  time 
allowed  by  law  for  preparing  the  bill  of  ex- 
ceptions, and  for  such  further  time  as  might 
be  necessary  for  its  settlement,  provided  the 
defendant  exercised  proper  diligence  In  Its 
preparation."  People  v.  Lane,  96  Cal.  897, 
31  Pac.  580.  We  approve  this  statement,  and 
would  say  in  addition  that  since  the  defend- 
ant Is  required  to  give  notice  to  the  district  at- 
torney of  his  application  here  for  a  certificate 
of  probable  cause,  the  stay,  if  demanded, 
should  be  extended  to  a  reasonable  time  aft- 
er the  bill  has  been  duly  certified. 

In  this  case,  In  default  of  a  proper  order 
by  the  trial  Jadge,  we  have  made  the  order 
ourselves. 
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BANK  OF  WOODLAND  v.  STEPHENS  et  al. 

(Sac  1,080.) 

(Supreme  Court  of  CaUfornia,  Oct.  17,  1803. 
On  Behearing,  Sept.  16,  1904) 

ICOBTOAOES  —  BOUESTEAD  —  EXEM7TI0N— COV- 
MUNITT  FKOFEBTT— CI.A.nC  AQAINBT  ES- 
TATE—FAILUBX    TO    VHiE— EFFECT. 

1.  Under  Code  Cir.  Proc.  i  664,  pioTidinc 
that,  in  foreclosure,  a  receiver  may  be  appoint- 
ed where  the  mortgaged  property  is  probably  in- 
sufficient to  discharge  the  mortgage  debt,  the 
court  haa  no  jurisdiction  to  appoint  a  receiver 
in  foreclosure  of  a  mortgage  providing  that,  on 
the  filing  of  a  complaint  to  foreclose,  the  plain- 
tiff should  be  entitled  to  a  receiver,  in  the  ab- 
sence of  an  allegation  that  the  property  was 
probably  insufficient  to  pay  the  debt,  interest, 
and  costs. 

2.  Where  community  property  mortgaged  was 
dnly  selected  as  the  homestead  of  the  mort- 
gagors, and,  in  the  settlement  of  the  husband's 
estate,  proceedings  were  taken,  under  Code  Civ. 
Proc.  i\  1470-1486,  whereby  100  acres  of  the 
mortgaged  property  was  set  apart  to  the  widow 
as  a  Domestead,  and  the  balance  was  freed  from 
its  homestead  character,  the  fact  that  the  mort- 
gagee failed  to  prove  the  mortgage  as  a  claim 
against  the  husband's  estate  did  not  deprive  him 
of  his  right  to  foreclose  the  same,  as  against  the 
property  found  in  such  probate  proceedings  not 
subject  to  homestead. 

On  Rehearing. 

8.  An  allegation  in  a  complaint  to  foreclose  a 
mortgage  that  the  mortgaged  premises  are  in- 
sufficient to  discbarge  the  mortgage  debt,  with- 
out an  allegation  as  to  the  value  of  the  property, 
etc.,  constitutes  a  mere  conclusion  of  the  plead- 
er, and  is  insufficient  to  authorize  the  appoint- 
ment of  a  receiver. 

Beatty,  C.  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Yolo  County;   B.  E.  Gaddls,  Judge. 

Action  by  the  Bank  of  Woodland  against 
J.  J.  Stephens,  as  administrator  of  the  estate 
of  M.  R.  York,  deceased,  and  another.  Froir 
a  Judgment  in  favor  of  plaintiff,  defendant 
Stephens  appeals.    Modified. 

See  70  Pac.  203. 

R.  Clark,  for  appellant  Wm.  M.  Sims 
and  Reiver  &  Sims,  for  respondent 

SHAW,  J.  This  is  an  appeal  by  J.  J. 
Stephens,  as  administrator  of  the  estate  of 
M.  R.  York,  deceased,  from  a  Judgment  fore- 
closing a  mortgage  executed  by  M.  B.  York 
and  Susan  F.  York  in  their  lifetime.  The 
case  is  presented  upon  the  Judgment  roll 
alone. 

1.  The  mortgage  contains  a  covenant  that, 
upon  the  filing  of  a  complaint  to  foreclose 
the  same,  tlie  plaintiff  would  l>e  entitled 
to  have  a  receiver  appointed  to  take  posses- 
sion of  and  lease  the  premises,  collect  the 
rents,  and  hold  the  same  as  security  for  the 
debt  secured.  The  complaint  in  the  action 
avers  this  covenant,  but  contains  no  showing 
that  the  property  is  insufficient  to  pay  the 
debt  Upon  this  complaint  an  application 
was  made  to  the  court  for  a  receiver,  which 
was  granted,  and  a  receiver  appointed,  who 
took  charge  of  the  property  accordingly. 
Tlie  decree  appealed  from  provides  that  the 


receiver  theretofore  appointed  should  contin- 
ue to  act  as  receiver,  and  receive  from  the 
tenant  in  possession  the  rents  and  profits  un- 
til a  sale  and  redemption,  and  bold  the  same 
as  security  for  the  debt  The  appellant  ob- 
jects to  this  portion  of  the  decree  upon  the 
ground  that  the  court  did  not  have  Jurisdic- 
tion, under  the  facts  of  the  complaint,  to 
appoint  a  receiver,  and  therefore  that  it  bad 
no  power  to  continue  him  in  office  after  the 
making  of  the  final  decree.  This  contention 
must  be  sustained.  In  the  cases  of  Scott  v. 
Hotchklss,  115  Cal.  94,  47  Pac.  45,  and  Baker 
V.  Varney,  129  Cal.  565,  62  Pac  100,  79  Am. 
St  Rep.  140,  it  was  decided  by  this  court 
that  Jiu:isdiction  to  appoint  a  receiver  could 
not  be  conferred  by  a  stipulation  of  the  char- 
acter here  in  issue,  and  that,  notwithstanding 
the  stipulation,  the  party  who  desired  a  re- 
ceiver must  state  facts  sufficient  to  show  that 
the  premises  mortgaged  are  probably  insuffi- 
cient to  pay  the  mortgage  debt,  with  Interest 
and  costs,  as  provided  in  section  564,  Code 
Civ.  Proc.  Upon  the  authority  of  those  cas- 
es, which  we  fully  approve,  we  hold  that 
the  part  of  the  decree  referred  to  is  erro- 
neous. 

2.  The  mortgagors  were  husband  and  wife, 
and  the  property  described  in  the  mortgage 
was  community  property.  Prior  to  the  exe- 
cution of  the  mortgage,  the  property  was  du- 
ly selected  as  a  homestead  by  the  mortga- 
gors. Upon  the  death  of  M.  R.  York,  the  hus- 
band, an  administrator  was  duly  appointed, 
and  thereafter  an  Inventory  was  returned  in 
the  estate,  showing  that  the  homestead  prop- 
erty was  of  the  value  of  $15,000.  Upon  the 
return  of  the  Inventory,  proceedings  were 
taken,  under  sections  1476  to  1486,  inclusive, 
of  the  Code  of  Civil  Procedure,  whereby  the 
said  homestead  premises  were  admeasured, 
and  a  portion  thereof,  consisting  of  100  acres, 
was  set  apart  to  Susan  F.  York,  as  the  widow 
of  said  M.  B.  York,  as  a  homestead,  leaving 
the  remaining  220  acres  of  the  mortgaged 
premises,  from  that  time  forward,  free  from 
the  homestead  character.  The  mortgagee 
did  not  at  any  time  present  his  mortgage 
debt  as  a  claim  to  the  administrator  of  the 
estate  of  M.  R.  York  for  allowance.  The 
court  found  these  facts,  and  gave  a  decree 
refusing  a  foreclosure  as  to  the  100  acres  set 
off  as  a  homestead,  but  decreeing  foreclosure 
upon  the  remaining  part  of  the  premises. 

Upon  these  facts  the  appellant  contends 
that  the  decree  is  erroneous,  upon  the  ground 
that  the  entire  property,  at  the  death  of  the 
deceased,  was  a  homestead,  and  that  the 
mortgage  cannot  be  enforced  unless  a  claim 
therefor  had  been  duly  presented  to  the  ad- 
ministrator for  allowance.  The  general  proi>- 
osition  that  a  mortgage  upon  the  homestead 
cannot  be  enforced,  unless  a  claim  therefor 
had  tieen  duly  presented  to  the  administra- 
tor, has  been  settled  ever  since  the  case  of 
Camp  v.  Grider,  62  Cal.  20.  See,  also.  Wise 
V.  Williams,  72  Cal.  547,  14  Pac.  204:  Bol- 
linger T.  Manning,  78  Cal.  11,  21  Pac.  375; 
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BuJldlng  Ass'n  v.  King,  83  Cal.  442,  23  Pae. 
376;  Hearn  v.  Kennedy,  85  Cal.  5T,  24  Pac. 
606;  Rosenberg  v.  Ford,  85  Cal.  612,  24  Pac. 
779;  Perkins  v.  Onyett,  86  Cal.  350,  24  Pac. 
1024.  But  we  are  of  the  opinion  that  this 
rule  applies  exclusively  to  the  property  de- 
scribed In  the  mortgage,  which  is  Impressed 
with  the  character  of  the  homestead.  At  an 
early  date  In  this  state  it  was  held  that  the 
homestead  character  applied  only  to  so  much 
of  the  property  as  did  not  exceed  $5,000  in 
yalue.  In  Gregg  v.  Bostwick,  S3  Cal.  228, 
91  Am.  Dec.  637,  the  court  say:  "If  what  Is 
actually  used  as  a  homestead  is  of  greater 
value  than  five  thousand  dollars,  the  excess 
Is  not  a  homestead,  under  the  statute,  though 
so  In  fact."  In  Estate  of  Delaney,  37  C&I. 
180,  the  court  says;  "At  Its  inception  It  is 
limited  to  five  thousand  dollars  in  value,  and, 
when  the  property  Is  enhanced  In  value  so 
that  It  exceeds  the  statutory  limit,  the  ex- 
cess does  not  constitute  a  part  of  the  statu- 
tory homestead.  After  the  premises  are 
worth  five  thousand  dollars,  every  increase 
In  value  works  a  reduction  In  the  area  of  the 
homestead."  In  the  latter  case  the  court 
held  that  under  section  121  of  the  probate 
act,  as  amended  in  1868  (St.  1867-68,  p.  172. 
c.  192),  which  required  the  court  to  set  off 
to  the  survivor  the  homestead  selected  under 
the  general  homestead  law,  but  did  not  con- 
tain any  provision  for  determining  the  area 
of  the  homestead,  where  the  selected  prem- 
ises exceeded  ?5,000  In  value,  it  was  the  duty 
of  the  court,  nevertheless,  to  ascertain  the 
amount  of  land  necessary  to  make  up  the 
value  of  the  exemption,  and  set  ofT  that 
amount  alone  as  the  homestead.  It  is  the 
homestead  only  which  is  exempt  from  execu- 
tion and  forced  sale.  With  regard  to  sales 
on  execution  during  the  lifetime  of  the  home- 
stead claimants,  the  process  by  which  the 
excess  can  be  reached  by  the  creditor  Is  pre- 
scribed by  the  Civil  Code  (sections  1245  to 
1250,  Inclusive).  Where,  upon  the  death  of 
the  homestead  claimant,  the  inventory  shows 
that  the  premises  claimed  exceeded  |5,000 
in  value,  the  method  of  determining  what 
Itart  Is  homestead  and  what  part  Is  subject 
to  the  debts  of  the  deceased  Is  prescribed  by 
sections  1476  et  seq.  of  the  Code  of  Civil 
Procediure,  which  sections  were  followed  in 
this  case.  The  effect  of  this  procedure  was 
that  the  portion  not  set  off  to  the  widow  was 
then  ascertained  to  be  no  part  of  the  home- 
stead, and  it  thereupon  became  subject  to 
all  debts  of  the  deceased,  including  the  mort- 
gage in  question.  The  rale  which  requires  a 
mortgage  upon  the  homestead  to  be  present- 
ed to  the  administrator  as  a  claim  is  based 
upon  the  provisions  of  section  1475  of  the 
Code  of  Civil  Procedure,  and  Is  limited  to 
cases  In  which  the  homestead  does  not  ex- 
ceed $5,000  in  value,  or  In  which  the  mort- 
gagee seeks  to  proceed  in  foreclosure  of  his 
mortgage  against  the  property  which  is 
eventually  set  off  as  a  homestead,  where  the 
premises  described  In  the  homestead  declara- 


tion exceed  $5,000.  It  does  not  apply  at  all 
to  a  probate  homestead.  McGahey  t.  For- 
rest, 109  Cal.  68,  41  Pac.  817.  The  purpose 
of  the  provision,  as  stated  In  the  leading  case 
on  the  subject  <Camp  v.  Grlder,  supra),  is  to 
preserve  the  homestead  to  the  parties  enti- 
tled thereto.  If  possible.  It  was  not  intended 
to  have  any  application  whatever  to  lands 
which,  by  the  proceedings  prescribed  In  that 
chapter  of  the  Code,  were  eventually  deter- 
mined not  to  be  a  homestead,  and  there  is  no 
reason  why  It  should  be  construed  to  apply 
to  such  land.  We  are  of  the  opinion  that  It 
was  not  necessary  for  the  mortgagee  in  this 
case  to  present  his  claim  to  the  administra- 
tor, as  a  condition  precedent  to  bis  right  to 
foreclose  the  mortgage  on  the  excess. 

For  the  reasons  herein  stated.  It  is  order- 
ed that  the  decree  be  modified  by  striking 
therefrom  the  provisions  relating  to  the  con- 
tinuance of  the  receiver  in  his  office  subse- 
quent to  the  final  decree,  and  that,  as  so  mod- 
ified, the  Judgment  be  affirmed. 


We    concur: 
DYKE,  J. 


AXGELLOTTI,    J.;     VAN 


On  Behearlng. 

In  Bank. 

Hudson  Grant,  Arthur  C.  Huston,  Harry 
L.  Huston,  and  North  ft  Lovejoy  (H.  G.  W. 
Dlnkelspiel,  of  counsel),  for  appellant.  N.  A. 
Hawkins  and  Phil  Bruton,  for  respondent     ' 

SHAW,  J.  Upon  a  further  consideration 
of  this  case  we  adhere  to  the  opinion  here- 
tofore rendered  In  department  1,  It  Is  prop- 
er to  state  further  that  there  Is  an  alle- 
gation In  the  complaint  that  "the  mortga- 
ged premises  are  insufficient  to  pay  and  dis- 
charge the  mortgage  debt,"  and  the  court 
finds  that  this  allegation  is  true.  On  the  au- 
thority of  Scott  v.  Hotchkiss,  115  Cal.  94,  47 
Pac.  45,  it  Is  claimed  that  this  is  a  sufficient 
statement  to  uphold  the  part  of  the  decree 
continuing  the  receivership.  An  Inspection 
of  the  transcript  in  that  case  shows  that 
there  was  In  the  complaint  there  under  con- 
sideration a  similar  allegation.  The  entire 
discussion  of  the  point  in  the  opinion  Is  as 
follows:  "No  stipulation  can  confer  Juris- 
diction upon  the  court  to  appoint  a  receiver 
in  a  case  where  the  court  has  no  such  author- 
ity given  by  law.  It  is  not  necessary  to  de- 
cide the  matter  In  this  case,  however,  be- 
cause there  is  an  averment  that  the  security 
is  Insufficient"  It  is  obvious  that  the  sub- 
ject of  the  sufficiency  of  such  an  averment 
as  an  allegation  of  fact  was  not  fully  consid- 
ered in  that  case.  Such  a  statement  Is  no 
more  than  a  conclusion.  It  Is  no  better  than 
the  statement  sometimes  contained  in  a  com- 
plaint for  an  Injimction,  that  if  the  acta 
threatened  are  committed,  "the  plaintiff  will 
suffer  Irreparable  injury,  which  cannot  be 
compensated  in  damages."  This  is  always 
held  Insufficient  to  authorise  or  support  an 
injunction.    The  same  rule  should  be  applied 
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here.  The  appointment  of  a  receiver  in- 
volves the  taking  of  the  defendant's  property 
from  his  possession — a  measure  more  violent 
and  drastic  than  an  injunction.  It  shoald 
never  be  allowed  in  cases  of  mortgage  fore- 
closure except  upon  a  statement  of  facts 
showing  that  the  actual  value  of  the  mort- 
gaged premises  is  less  than  the  debt  secured, 
with  Interest  and  costs,  and  that  resort  to 
the  rents  and  profits  is  necessary. 

Subdivision  2,  S  S64,  Code  Civ.  Froc,  states 
the  various  conclusions  which  must  be  made 
by  the  court  before  it  can  appoint  a  receiver 
in  foreclosnre  suits.  The  complaint  or  affi- 
davit on  which  the  application  for  a  receiver 
is  based  must  state  facts  which  support  one 
or  more  of  these  conclusions.  It  Is  not 
enough  to  state  the  conclusions  alone.  The 
value  must  be  alleged.  A  mere  averment 
that  its  value  is  insufficient,  or  that  the  prem- 
ises are  insufficient,  will  not  do.  Allegations 
of  this  character  may  be  sufficient  to  nphold 
an  order  where  the  attack  is  collateral,  but 
this  cannot  be  allowed  where,  as  in  this  case, 
there  is  a  direct  attack  upon  appeal.  We  do 
not  think  Scott  v.  Hotchkiss,  supra,  should 
be  considered  as  holding  such  an  allegation 
sufficient  In  form. 

It  is  ordered  that  the  decree  be  modified 
by  striking  out  the  part  thereof  relating  to 
the  continuance  of  the  receiver  in  his  office 
utter  the  final  decree,  and  that,  as  so  modi- 
fled,  the  Judgment  be  affirmed. 

We  concur:  HEXSHAW,  J.;  I^RIGAN, 
J.:  ANGELLOTTI,  J.;  VAN  DYKE,  J.;  Mc- 
PARIiAND,  J. 

BEATTT,  C.  J.  I  dissent  The  allegation 
of  insufficient  value  in  Scott  v.  Hotchkiss 
was  less  precise  and  less  positive  than  the  al- 
legation In  Ibis  complaint,  yet  It  was  held 
sufficient  in  form  and  in  substance  to  war- 
rant the  appointment  of  a  receiver.  That 
decision  made  a  precedent  which  this  plain- 
tiff has  followed,  and  it  ought  to  protect  him. 


IM  Cal.  6S0 

8ADDLBMIRB  et  al.  v.   STOCKTON  SAV- 
INGS &  LOAN  SOa    (Sac.  1,247.)* 
(Supreme  Coact  of  California.    Sept.  18,  ISOl) 

QUIETTNG    TTTXE  —  HOMESTEAD  —  COMPLAINT  — 

BUmOIENCY— STATUTES— HUSBAND    AND 

WIFE — WAIVKB— OISUISSAIu 

1.  In  a  complaint  by  plaintiffs,  as  children 
and  heirs  at  law  of  a  decenspd  owner  of  real  es- 
tate, to  quiet  title  in  plaintiffs  thereto,  the  prop- 
erty was  described  as  occupied  by  deceased  and 
his  family  at  the  time  of  his  death  under  a 
declaration  of  intent  to  claim  the  same  as  a 
homestead.  It  was  nllegefl,  also,  that  deceased 
left  a  widow  surviving,  in  favor  of  whom,  on 
her  petition,  the  court  set  apart  the  proncrty 
to  tfie  use  of  the  family  of  deceased  and  ad- 
jndxed  that  the  property  should  not  be  subject 
to  administration,  and  that  the  widow  thereaft- 
er borrowed  money  from  defendant  and  executed 
a  deed  of  trust  on  the  property  to  secure  the 
loan,  which  deed  the  plaintiSs  were  Induced  to 
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sl^  through  fraudulent  representations.  The 
widow  was  not  made  a  party.  Held,  that  as,  un- 
der Code  Civ.  Proc.  t  1474,  providing  that, 
where  a  homestead  la  selected  by  the  husband 
and  wife  daring  coverture  and  recorded,  it  vests 
on  the  death  of  either  absolutely  in  the  sur- 
vivor. plaintifEs  showed  no  right  to  maintain  the 
action. 

2.  Under  Code  Civ.  Proc.  8  1474,  an  order  of 
court,  made  on  the  petition  of  the  survivor  after 
the  death  of  a  spouse  who  had  declared  a  home- 
stead conformably  to  the  statute,  setting  apart 
the  property  as  a  homestead  to  the  survivor, 
can  have  no  effect  on  the  title  of  the  survivor, 
which  vests  throach  such  selection. 

3.  Civ.  Code,  f  3513,  providing  tliat  any  one 
may  waive  the  advantage  of  law  intended  for 
his  benefit,  has  no  application  to  show  a  waiver 
by  a  surviving  widow  of  her  homestead  right, 
which  vested  through  selection,  under  Code  Civ. 
Proc.  {  1474,  where,  on  her  petition  to  the 
court  after  the  death  of  her  husband,  the  same 
homestead  was  declared  to  be  set  apart  to  the 
use  of  the  family  of  deceased  and  withdrawn 
from  administration. 

4.  Under  Code  Civ.  Proc  f  581,  stating  the 
causes  for  which  a  dismissal  or  a  judgment  of 
nonsuit  may  be  entered,  but  not  expressly  au- 
thorizing a  dismissal  for  refusal  of  plaintiffs 
to  amend  after  demurrer  sustained,  a  judgment 
of  dismissal  is  nevertheles.s  proper,  even  in  the 
absence  of  motion  therefor,  where  plaintiff!i 
were  notified  of  the  sustaining  of  a  demurrer  to 
their  complaint  and  neglected  for  30  days  to 
amend  their  complaint. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Coort,  San  Joaquin 
County;  Frank  H.  Smith,  Judge. 

Action  by  Birdie  E.  Saddlemire  and  others 
against  the  Stockton  Savings  &  Loan  Society. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

J.  F.  Ramage  and  G.  H.  Falrall,  for  ap- 
pellants.   Nicol  &  Orr,  for  respondent 


CHIPMAN,  C.  A  demurrer  to  the  second 
amended  complaint  for  Insufficiency  of  facts 
and  for  uncertainty  was  sustained,  and, 
plaintiffs  failing  to  amend,  judgment  was  en- 
tered dismissing  the  action,  and  for  defend- 
ant's costs.  It  is  alleged  in  the  complaint 
that  D.  J.  Saddlemire  died  testate  July  1, 
1881,  leaving  Lavlna,  his  widow,  and  plain- 
tiffs. Birdie,  Mary,  and  Frank,  his  children; 
that  after  due  proceedings  Lavlna  and  Mary 
were  appointed  executors  of  the  will;  that 
the  real  property  described  In  the  complaint 
was,  at  the  death  of  deceased,  occupied  by 
him  and  his  family  as  a  homestead  (and  the 
facts  set  forth  In  the  complaint  show  that 
his  declaration  of  Intention  to  claim  the 
premises  as  a  homestead  was  conformable  to 
the  statute  and  was  duly  acknowledged  and 
recorded);  that  on  September  27,  1881,  La- 
vlna petitioned  the  said  court  "to  set  apart 
to  the  use  of  the  family  of  said  deceased 
rnamlng  the  widow  and  said  plaintiffs]  the 
real  property  selected  as  a  homestead  by 
said  deceased,  with  the  dwelling  house  there- 
on, and  at  the  date  of  said  petition  occupied 
by  the  said  family  of  said  deceased  [descrip- 
tion follows]";  that  on  September  29,  1881, 
"the  said  superior  court  proceeded  to  hear 
said  petition,    •    •    •    and  duly  gave  and 
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made  Its  judgment  and  decree  setting  apart 
to  the  use  of  the  family  of  said  •  •  •  de- 
ceased the  above-described  real  property,  and 
further  ordered  and  adjudged  that  the  said 
real  property  should  not  be  subject  to  ad- 
ministration"; that  ever  since  said  date 
plaintiffs  have  been  and  now  are  the  owners 
and  in  actual  possession  of  said  property  (ex- 
cept about  10  acres  sold  and  conveyed). 
This  latter  allegation  seems  to  be  a  concla- 
slon  of  law  from  the  foregoing  averments. 
It  is  then  alleged  that  the  defendants  claim 
some  Interest  in  the  property,  but  said  claim 
is  false  and  fraudulent,  and  is  based  on  a 
certain  instrument  in  writing  of  date  Sep- 
tember 23,  1901,  the  history  of  which  is  al- 
leged to  be  as  follows:  On  October  6,  1881, 
Larina  borrowed  from  defendant  bank  the 
sam  of  $2,600,  and  to  secure  the  payment  ex- 
ecuted a  conveyance  by  deed  of  trust  of  the 
said  property,  naming  Shippee  and  West  as 
trustees.  On  April  23, 1897,  she  executed  an- 
other conveyance  of  the  property  to  defend- 
ants Fred  M.  West  and  W.  W.  Westbay,  as 
trustees,  to  secure  the  payment  of  her  prom- 
issory note  for  $11,401.75,  given  to  defendant 
bank.  On  the  23d  of  September,  1901,  "In 
response  to  a  request  made  to  Lavlna  Saddle- 
mire  by  said  West,  Lavlna  Saddlemlre  and 
Birdie  Edna  Saddlemlre  met  said  West  at 
the  office  of  defendant  bank,  and  said  West 
stated  the  object  of  the  business  was  to 
hare  the  mortgage  renewed,  and  thereupon 
said  West  presented  to  Lavlna  Saddlemlre 
for  her  signature,  and  she  signed  the  same 
without  reading  or  having  read  to  her,  an 
Instrument  In  writing  reciting  [then  follows 
what  purports  to  be  a  deed  of  trust  between 
Lavlna  and  plaintiffs,  as  the  parties  of  the 
first  part,  said  West  and  Westbay,  trustees, 
second  parties,  and  defendant  bank,  third 
party,  given  to  secure  $14,468.22  borrowed  by 
Lavlna  from  defendant  bank  for  which  she 
executed  her  promissory  note]."  The  re- 
maining allegations  relate  to  the  representa- 
tions alleged  to  have  been  made  by  said 
West,  by  means  of  which  plaintiffs  were  In- 
duced to  sign  said  deed  of  trust.  The  view 
we  take  of  the  case  renders  It  unnecessary 
to  consider  these  allegations.  The  prayer  is 
that  plaintiffs  be  decreed  the  owners  in  fee 
of  said  real  property,  and  said  defendants 
have  no  right  or  interest  therein,  and  that 
they  be  restrained  from  asserting  any  claim 
thereto,  and  for  general  relief. 

Unless  plaintiffs  had  some  Interest  in  the 
property  when  the  complaint  was  filed,  they 
cannot  maintain  the  action.  Our  conclusion 
Is  that  from  the  allegations  of  the  complaint 
it  appears  that  at  the  death  of  her  husband 
the  property  vested  absolutely  in  Lavlna  as 
survivor,  and,  as  she  is  not  a  party  to  the  ac- 
tion, It  becomes  unnecessary  to  consider  the 
alleged  fraudulent  representation  made  to 
plaintiffs.  Section  1474,  Code  of  Civil  Pro- 
cedure, provides  as  follows:  "If  the  home- 
stead selected  by  the  husband  and  wife,  or 
either  of  them,  during  their  coverture,  and 


recorded  while  both  were  living,  was  selected 
from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or 
Joining  In  the  selection  of  the  same,  it  vests, 
on  the  death  of  the  husband  or  wife,  abso- 
lutely in  the  survivor."  The  complaint  does 
not  state  whether  the  property  was  com- 
munity or  separate  property.  But  if  it  was 
community  property,  or  the  separate  prop- 
erty of  the  husband,  liis  declaration  brought 
the  homestead  within  the  meaning  of  the 
statute,  and  the  property  vested  absolutely  in 
the  surviving  wife.  It  the  land  waa  the 
separate  property  of  the  wife,  it  was  no  part 
of  the  estate  of  the  deceased  husband,  and 
the  court  sitting  in  probate  had  no  jurisdic- 
tion over  it,  and  conld  not  deal  with  It  as 
belonging  to  the  estate.  It  does  not  appear 
when  the  homestead  was  selected,  but  this 
is  immaterial,  as  it  does  appear  that  at  the 
death  of  the  declarant  the  statute  above  re- 
ferred to  was  in  force,  and  controls  in  the 
devolution  of  title.  Tyrrell  ▼.  Baldwin.  78 
Cal.  474,  21  Pac.  116.  It  was  held  in  Estate 
of  Fath,  132  Cal.  609,  64  Pac.  996,  that  the 
title  of  the  widow,  acquired  by  survivorship 
under  section  1474,  is  not  affected  by  a  sub- 
sequent order  of  the  court  setting  the  prop- 
erty apart  to  her  as  a  homestead — citing 
Sanders  v.  Russell,  86  Cal.  119,  24  Pac.  852, 
21  Am.  St.  Rep.  26;  In  re  Croghan's  Estate, 
92  Cal.  870,  28  Pac.  670;  Estate  of  Yonng, 
123  Cal.  337,  56  Pac.  1011.  "The  effect  of 
that  order  was  to  withdraw  the  property 
therein  named  from  administration,  and  to 
this  extent  relieve  the  executor  from  the  ne- 
cessity of  accounting  therefor;  but  it  did  not 
qualify  or  affect  the  title  that  had  vested  in 
Mrs.  Fath  at  the  instant  of  her  husband's 
death" — clUng  Rich  v.  Tnbbs,  41  Cai.  34; 
Bollinger  v.  Manning,  79  Cal.  7,  21  Pac.  375; 
In  re  Ackerman,  80  Cal.  208,  22  Pac.  141,  13 
Am.  St.  Rep.  116. 

Appellants'  contention  is  that  the  ordw 
setting  apart  the  homestead  was  a  Judicial 
determination  that  no  valid  recorded  home- 
stead existed  upon  the  premises  on  Sep- 
tember 29,  1881,  and  vested  the  title  In  the 
minor  children  and  the  mother,  and  the  de- 
cree cannot  be  collaterally  attacked — citing 
section  1468,  Code  Civ.  Proc.;  Kearney  v. 
Kearney,  72  Cal.  591,  15  Pac.  769;  Sbeeby 
v.  Miles,  93  Cal.  288,  28  Pac.  1046;  Hoppe 
V.  Hoppe,  104  Cal.  94,  37  Pac.  894;  In  re 
Walkerly's  Estate,  108  Cal.  655,  41  Pac.  772, 
49  Am.  St.  Rep.  97;    Estate  of  Hamilton, 

120  Cal.  428,  52  Pac.  708;  Estate  of  Matheny, 

121  Cal.  268,  53  Paa  800;  Otto  v.  Long  (Cal.) 
77  Pac.  885;  Freeman  on  Judgments,  |  319f. 
Kearney  v.  Kearney  was  an  action  to  set 
aside  a  probate  homestead,  which  had  been 
set  apart  to  the  widow,  where  there  had 
been  no  homestead  selected  In  the  lifetime 
of  the  deceased.  What  was  there  said  had 
reference  exclusively  to  the  rights  of  the  wid- 
ow under  the  decree,  and  did  not  involve 
the  question  ns  to  the  effect  of  a  probate 
homestead,  where  one  had  previously  been 


Digitized  by 


Google 


Cal.) 


GUTTER  T.  DALLAMORB. 


883 


selected  under  the  statute.  In  Shechy  ▼. 
Miles  the  court  stated  the  settled  law  to  be 
the  same  as  shown  In  Estate  of  Fath,  supra, 
and  other  cases.  It  was  said,  however,  In 
the  opinion  of  Mr.  Justice  Garoutte,  that 
"the  decisions  are  founded  upon  the  pre- 
vious determinations  of  the  court  that  a 
valid  recorded  homestead  upon  community 
property  is  in  full  life  at  the  date  of  such 
decree."  Appellants  assume  that  this  Justi- 
fies the  conclnslon  that  the  decree  of  the 
probate  conrt  In  setting  apart  the  homestead 
In  the  present  case  adjudged  conclusively 
that  there  was  no  valid  selection  of  a  home- 
stead, and  that  the  whole  world.  Including, 
we  suppose,  creditors,  mortgagees,  and  gran- 
tees of  the  survivor,  is  bound  by  such  decree, 
no  matter  what  rights  may  have  accrued 
under  the  selected  homestead.  The  incor- 
rectness of  this  assumption  is  made  very 
clear  by  the  concurring  opinion  In  the  case. 
The  point  really  decided  in  the  Sheehy  Case 
was  that  the  purchaser,  under  his  covenant 
of  title,  was  not  bound  to  accept  the  record- 
ed homestead  as  Importing  a  perfect  title. 
Hoppe  V.  Hoppe,  was  a  probate  homestead, 
where  no  homestead  had  been  selected  in 
the  lifetime  of  the  husband.  What  was 
there  said  related  only  to  such  homestead 
as  the  court  was  dealing  with.  So,  also,  in 
Re  Walkerly'8  Estate,  and  Estate  of  Mat- 
heny.  In  the  recent  case  of  Otto  v.  Long 
the  action  was  to  quiet  title  acquired  by 
foreclosure  sale  under  mortgage  executed 
by  Mary  Wood,  to  whom  the  property  had 
been  set  apart  as  a  homestead.  It  was  held 
that  the  order  could  not  be  attacked  collat- 
erally, and  that  the  pleadings  furnished  no 
foundation  for  a  direct  attack.  The  ques- 
tion we  have  here  was  not  before  the  court. 
If  the  order  was  not  open  to  attack,  its  in- 
validity could  not  be  urged  on  the  ground 
that  there  bad  been  a  homestead  selected  in 
the  husband's  lifetime.  The  question  as  to 
the  effect  of  the  homestead  selected  prior  to 
the  husband's  death  did  not  arise. 

It  Is  suggested  that  Mrs.  Saddlemire  had 
a  right  to  waive  the  provisions  of  section 
1474,  under  the  provisions  of  Civ.  Code,  { 
3513,  which  provides  that  "any  one  may 
waive  the  advantage  the  law  intended  for 
his  benefit"  This  maxim  has  no  application 
to  the  facts  here.  The  court  was  without 
Jurisdiction  to  make  an  order  affecting  the 
title  of  Mrs.  Saddlemire,  which  vested  in 
her  through  the  selected  homestead  under 
section  1474.  The  effect  of  the  order  pur- 
suant to  the  petition,  as  we  have  seen,  was 
merely  to  withdraw  the  property  from  ad- 
ministration. 

It  Is  claimed  that  the  Judgment  of  dis- 
missal was  unauthorized  under  any  subdi- 
vision of  section  581,  Code  Civ.  Proc;  citing 
Pacific  Paving  Co.  v.  Vlzelich  et  al..  141  Cal. 
4,  74  Pac.  352.  The  Judgment  reads  In  part 
as  follows:  "♦  *  *  There  having  been  no 
application  for  leave  to  file  an  amended  com- 


plaint In  said  action,  and  no  amended  com- 
plaint having  been  filed  therein,  now,  there- 
fore. It  Is  hereby  ordered,"  etc.  It  appears 
that  plaintiffs  were  notified  of  the  ruling  on 
the  demurrer  March  20,  1903,  and  the  Judg- 
ment was  not  entered  until  April  19,  1903. 
Plaintiffs  manifestly  stood  upon  their  sec- 
ond amended  complaint,  and  by  neglecting, 
after  notice  of  the  ruling,  to  further  amend 
the  complaint,  they  in  effect  refused  to 
amend,  and  there  was  nothing  left  for  the 
court  to  do  but  render  Judgment  for  de- 
fendants, either  dismissing  the  action  or  that 
plaintiffs  take  nothing  by  the  action.  In  the 
case  cited  by  the  appellants,  supra,  the  court 
held  that  the  insutficlency  of  the  complaint 
is  not  available  on  motion  to  dismiss  the  ac- 
tion, and  cannot  be  considered  upon  appeal 
from  an  order  granting  the  motion.  That  is 
not  the  case  here.  There  was  no  motion  to 
dismiss.  An  issue  of  law  Involving  the  suffi- 
ciency of  the  complaint  was  presented  by 
the  demurrer.  The  demurrer  was  sustained, 
and,  plaintiffs  refusing  to  amend,  Judgment 
of  dismissal  was  proper. 

It  is  advised  that  the  Judgment  be  af- 
firmed. 

We  concur:  COOPER,  C;  HARRISON,  C. 

For  the  reasons  given  in  the  foregoing 
opinion  the  Judgment  is  aflJrmed:  HEN- 
SHAW,  J.;  McFARIAND,  J.;  LORIGAN,  J. 


M4  Cal.  m 
GUTTER  V,  DALLAMORE  et  al.     (8.  F. 
3,852.) 

(Supreme  Conrt  of  California.    Sept.  16,  1904.) 

ADUINISTBATOBS  —  SETTLEMENT  OP  ESTATE  — 
SALE  OF  LAND — MOBTOAOE  BT  HEIR— EFFECT 
OF  SALE— PB0CEED8— LIEN  —  FINniNQS— CON- 
flTRUCTION. 

1.  Where  the  Interest  of  an  heir  In  land  be- 
longing to  an  estate  in  process  of  administra- 
tion was  mortgaged  by  him,  and  thereafter,  in 
an  action  to  foreclose  the  mortgage,  it  was  an- 
swered that  the  land  bad  been  sold  by  order  of 
the  court  in  the  administration  proceedings,  and 

Enrchased  for  a  certain  sum,  and  that  the  sale 
ad  been  confirmed,  and  the  court  found  "that 
the  property  was  gold  at  private  sale  by  the  ad- 
ministrator to  the  defendants  P.,"  such  finding 
should  be  construed  as  a  finding  that  the  prop- 
erty was  sold  by  the  administrator  under  order 
of  the  court 

2.  Where  the  interest  of  an  heir  In  land  be- 
lonfnng  to  an  estate  was  mortgaRed  pending  ad- 
ministration, and  the  land  was  sold  under  order 
of  the  court  in  probate  proceedings,  the  pur- 
chaser's title  related  back  to  the  time  of  the 
death  of  the  deceased  owner,  and  conveyed  her 
title  as  it  then  existed,  freed  from  the  mort- 
gage, under  Code  Civ.  Proc.  {  1555,  providing 
that  conveyances  bo  made  shall  convey  all  the 
riglit,  title,  interest,  and  estate  of  the  deceased 
in  the  premises  at  the  time  of  his  death. 

3.  Where  an  heir  mortgaged  his  interest  in 
certain  real  estate  pending  settlement  of  bis 
accRKtor's  estate,  and  the  land  was  sold  in  the 
administration  proceedings  to  pay  debt.s,  tlie 
mortsagee  was  only  entitled  to  a  lien  on  the 
Interest  of  the  mortgagor  in  the  surplus  pro- 
ceeds in  the  hands  of  the  administrator. 
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Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Franciaco;  J.  C.  B.  Hebbard,  Judga 

Action  by  Rachael  Gutter  against  George 
G.  Dallamore,  as  administrator  of  tbe  estate 
of  Elizabeth  Dallamore,  deceased,  and  oth- 
ers. From  a  Judgment  in  favor  of  plaintiff, 
defendants  Henry  Pausman  and  another  ap- 
peal,   Reversed. 

B.  S.  Wilklns,  for  appellants  Henry  Paus- 
^nan  and  Annie  Pausman.  Geo.  W.  Schell, 
tor  respondent  Rachel  Gutter.  J.  B.  Barry, 
'or  respondent  Geo.  C.  Dallamore,  adminis- 
trator, etc.  R.  F.  Mogan  and  Leon  Samuels, 
for  respondent  Mark  Dallamore. 

SMITH,  C.  This  Is  an  appeal  by  the  de- 
fendants Pausman  from  a  judgment  fore- 
closing a  mortgage  of  defendant  Mark  Dalla- 
more to  plaintiff.  The  case  is:  Mark  Dalla- 
more, one  of  the  heirs  of  the  deceased  Eliza- 
beth Dallamore,  and  as  such  entitled  to  one- 
third  of  her  estate,  by  writing  of  date  No- 
vember 18,  1001,  mortgaged  to  the  plaintiff 
his  Interest  in  a  lot  belonging  to  the  estate, 
to  secure  his  promissory  note  for  the  sum 
of  11200,  with  interest  thereon  at  the  rate  of 
10  per  cent.  per.  month,  and  for  further  se- 
curity also  assigned  to  him  his  whole  In- 
terest in  the  estate,  with  power  as  his  at- 
torney to  demand  and  receive  the  same  from 
the  administrator.  Afterwards  (it  Is  alleged 
in  the  answer  of  the  defendants  Pausman), 
by  an  order  of  the  superior  court  in  which 
the  matter  of  the  estate  was  pending,  the 
lot  referred  to  In  the  mortgage  was  sold  to 
the  Pansmans  by  the  administrator  for  the 
sum  of  $5,500,  and,  the  money  having  been 
paid,  the  sale  was  confirmed  by  the  court, 
and  a  deed  executed  to  them  by  the  admin- 
istrator. Since  then  it  appears  there  has 
been  an  order  of  final  distribution  of  the 
estate,  and  there  is  now  In  the  hands  of  the 
administrator,  to  be  distributed  to  the  heirs 
of  the  deceased,  the  sum  of  $5,009.50,  being. 
It  Is  found,  proceeds  of  the  sale;  and  of  that 
amount  one-third  ($1,669.69)  belongs  to  tbe 
defendant  Mark  Dallamore.  The  amount  due 
on  the  note  Is  found  to  be  the  sum  of  $200, 
with  Interest  at  the  rate  of  10  per  cent  per 
annum,  and  costs  of  attorney's  fees,  aggre- 
gating $314.66;  of  which  amount  the  sum 
of  $280.26  (the  aggregate  amount  less  costs) 
is  found  to  be  a  lien  on  the  mortgaged  land, 
and  also  "upon  the  money  In  the  hands  of 
the  defendant  (administrator)  belonging  to 
the  defendant  Mark  Dallamore."  The  Judg- 
ment is  for  tbe  foreclosure  of  tbe  mortgage, 
and  for  payment  of  the  deficiency,  if  any,  by 
the  defendant  administrator,  out  of  the  mon- 
ey of  the  mortgagor  in  his  hands.  No  spe- 
cific mention  of  the  rights  of  tbe  defendants 
Pausman  is  made  in  the  decree  or  in  the  con- 
clusions of  law,  unless  It  be  that  it  is  re- 
cited in  the  decree  that  they  had  appeared 
by  counsel,  and  that  it  was  ordered  that 
"Judgment  be  entered  In  favor  of  tbe  plain- 


tiff and  against  the  defendants"  generally. 
But  from  the  general  terms  of  the  decree  it 
can  hardly  be  construed  otherwise  than  as 
foreclosing  their  rights.  No.  briefs  are  filed 
on  behalf  of  tbe  respondents  Dallamore,  and 
the  rights  of  tbe  plaintiff  will  not  be  sub- 
stantially affected  by  the  result  of  the  ap- 
peal, provided  the  sum  due  her  Is  paid  either 
by  foreclosure,  or  out  of  the  fund  In  the 
hands  of  the  administrator.  There  Is,  there- 
fore, no  question  as  to  the  substantial  rights 
of  the  parties.  But  some  embarrassment 
arises  from  the  Indefinite  character  of  the 
findings  of  the  court  with  regard  to  tbe  pro- 
bate sale  set  up  by  the  defendants  Pausman. 
With  regard  to  this,  as  stated  above.  It  ap- 
pears from  the  specific  allegations  of  tbe  an- 
swer that  the  land  In  question  was  sold  to 
the  Pausmans  for  the  sum  of  f5,500,  under 
order  of  the  probate  court;  and  that  the  sale 
was  confirmed,  the  purchase  money  paid,  and 
the  deed  executed  and  recorded.  But  the 
finding  is  simply  "that  the  property  was 
•  *  •  sold  at  private  sale  by  the  admin- 
istrator to  the  defendants  Pausman"  for  the 
sum  named;  and  the  question  is  whether  this 
Is  to  be  construed  as  an  affirmative  finding 
upon  the  Issues  presented.  If  so,  we  think, 
the  Judgment  should  be  modified;  otherwise 
there  is  an  entire  absence  of  findings  upon 
the  defense  presented  in  the  answer,  and  the 
Judgment  should  be  reversed  on  that  aecoxmt 
The  question  Is,  therefore,  immaterial  ex- 
cept as  affecting  the  form  of  the  Judgment 
to  be  rendered  here.  On  this  question  It  Is 
assumed  by  the  connsel  of  both  parties  In 
their  briefs  that  the  finding  Is  to  be  con- 
strued as  above  indicated;  and,  comparing 
it  with  tbe  other  findings  and  the  answer, 
this,  we  think,  Is  the  correct  position.  For, 
properly  speaking,  to  say  that  tbe  land  was 
"sold"  by  the  administrator  Is  to  say  that  It 
was  sold  under  the  order  of  the  court,  for  In 
no  other  way  could  the  administrator  have 
sold  it.  And  that  this  was  what  was  in- 
tended by  the  court  is  Indicated  by  tbe  ref- 
erence to  ■  the  administrator's  petition  for 
sale  immediately  preceding,  and  also  by  the 
findings  as  to  the  payment  of  tbe  purchase 
money,  and  Its  distribution  by  final  decree, 
and  as  to  the  Hen  of  plaintiff  on  tbe  mort- 
gagor's share  of  the  money  in  the  bands  of 
the  administrator;  from  which  It  Is  also  to 
be  Inferred  that  the  sale  was  confirmed  and 
the  deed  made  as  alleged.  Nor  Is  It  to  be 
presumed  unnecessarily  that  the  court  did 
not  Intend  to  find  upon  the  Issues  presented. 
We  are  of  the  opinion,  therefore,  with  the 
counsel  of  both  parties,  that  tbe  findings  are 
to  be  construed  as  indicated. 

Upon  this  assumption  the  position  of  the 
appellants  Is  that  under  the  provisions  of  sec- 
tion 1555  of  the  Code  of  Civil  Procedure  the 
title  acquired  by  tbe  Pausmans  related  back 
to  the  time  of  the  death  of  the  decedent,  and 
conveyed  her  title  as  It  then  existed;  from 
which  it  would  follow  that  the  Interest  of 
the   mortgagor  In  tbe  mortgaged  premises 
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la  DOW  Tested  in  the  Pansmana,  free  of  tbe 
Hen  of  the  mortgage.  The  contrary  la  claim- 
ed by  the  respondent  on  the  authority  of  the 
decision  in  the  Estate  of  Packer,  125  CaL 
306,  58  Paa  59,  73  Am.  St  Rep.  58,  and  apon 
the  principle  asserted  in  Brenham  r.  Story, 
and  other  cases  cited,  that  the  title  of  the 
beir  becomes  vested  upon  the  death  of  the 
ancestor,  subject  only  to  "llena  of  creditors, 
•  •  '  expenses  of  administration,  and  the 
temporary  right  of  possession  of  the  admin- 
istrator." The  position  assumes  that  the 
prorisions  of  section  1538  of  the  Code  of 
Civil  Procedure,  as  amended  in  1S03,  in  so 
far  as  they  authorize  a  sale  "for  tiie  ad- 
vantage, benefit,  and  best  interests  of  the 
estate,"  are  unconstitutional.  It  was  so 
held  In  the  Estate  of  Packer,  supra,  as  to 
titles  vested  prior  to  the  date  of  the  act, 
but  the  decision  was  limited  to  such  cases; 
and  the  question  of  the  validity  of  the  sec- 
tion with  reference  to  titles  of  heirs  vesting 
after  the  amendment  took  efTect  is  expressly 
left  untouched.  Nor  do  we  think  it  neces- 
sary to  determine  it  in  the  present  case, 
for  it  appears  from  the  findings  that  the  sale 
was  in  fact  made  for  debts  and  expenses  of 
•drainistration;  and,  though  the  aggregate 
of  these  was  small  compared  with  the  value 
of  the  property  sold — which  was  a  city  lot — 
we  cannot  inquire  as  to  the  propriety  of  the 
action  of  the  court  In  ordering  a  sale  of  the 
whole  of  the  lot  Instead  of  a  part  only.  We 
«re  of  the  opinion,  therefore,  that  the  con- 
tention of  the  appellants  on  this  point  should 
be  sustained,  and  that  their  title  must  be 
regarded  as  vested  as  of  the  date  of  the 
death  of  decedent,  as  provided  in  section 
15^'3  of  the  Code  of  Civil  Procedure.  It  fol- 
lows that  the  Judgment  of  foreclosure  was 
<>rroneous  for  the  double  reason  that  the  In- 
fprest  of  the  mortgagor  has  become  vested 
In  the  appellants  free  of  the  lien,  and  that 
— there  being  no  longer  any  Interest  in  the 
mortgagor  to  be  sold — a  sale  would  be  an 
Idle  act  Civ.  Code,  {  8532;  Toby  v.  Oregon 
Pac.  Co.,  88  Cal.  495,  33  Pac.  650;  Merced 
Bank  T.  Casaccia,  103  Cal.  641,  37  Pac.  648; 
Savings  Bank  ▼.  Central  Market  Co.,  122  CaL 
83  et  seq.,  54  Pac.  273,  and  authorities  cited. 

It  is,  however,  found  by  the  court  that  the 
plnlntlfr  has  a  lien  on  the  funds  of  the  mort- 
gagor in  the  hands  of  the  defendant  admin- 
istrator; and  for  the  purpose  of  securing 
ti:e  amount  dne  her  she  is  the  assignee  of 
the  mortgagor's  interest  therein,  with  power 
as  his  attorney  to  demand  and  receive  the 
same.  She  Is  therefore  entitled  to  recover 
of  the  administrator,  payable  out  of  the 
share  of  Mark  Dallamore  in  said  estate,  the 
amount  due  her,  with  costs  as  found  by  the 
court,  and  It  should  be  so  adjudged.  Code 
Civ.  Proc.  S!  1666,  307;  Curtis  v.  Schell,  129 
Cal.  208,  61  Paa  951,  79  Am.  St  Rep.  107; 
Martlnovich  v.  Marslcano,  137  Cal.  354,  70 
Pac.  459.  The  defendants  Pausman  are  en- 
titled to  their  costs  In  the  lower  court. 

We  advise  that  the  Judgment  be  reversed, 
79  P.— 23 


and  the  cause  remanded,  with  directions  to 
the  lower  court  to  modify  the  Judgment  as 
Indicated  in  this  opinion,  and  that  the  Judg- 
ment as  thus  modified  shall  stand  affirmed. 

We  concur:    CHIPMAN,  C;  GRAY,  a 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  modify  the  Judgment  as 
indicated  In  this  opinion,  and  that  the  Judg- 
ment thus  modified  shall  stand  affirmed: 
VAN  DYKE,  J.;  ANGELLOTTI,  J.;  SHAW, 
3. 


(B  Wyo.  M4) 
OOI.UMBIA  COPPER  MIN.  CO.  v.  DUCH- 
ESS MINING.  MILLING  &  SMELT- 
ING OO. 

(Supreme  Court  of  Wyoming.     Feb.  8L  1906.) 

CONFLICTINO     HININO     CtAlUS  —  ACTTOK     TOf 
TRBSPASS— QXTrarrONS    to     BB     DETESlfimD— 

RorncK  or  LoCATion — fiuno  oebtiiio&t^— 

OONFLIOnSO  KVIOBNOS— BBVUW. 

1.  Where  neither  party  to  an  action  for  tree- 
pass  OB  a  mining  claim  has  acquired  a  perfect 
right  to  a  conveyance  from  the  government,  the 
only  question  to  be  determined  is  the  right  of 
pOBsession,  the  question  which,  if  either,  ^all 
ultimately  prevail  in  a  contest  of  title,  not  being 
in  issue. 

2.  A  notice :  "We,  the  undersigned,  claim  by 
right  of  discovery  this  ledse,  lode,  or  deixMit 
described  as  follows:  1,500  feet  in  a  ner^ 
westerly  direction  from  this  notice,  and  300  feet 
on  each  side  of  this  vein" — dated  and  signed,  is 
sufficient  under  Rev.  St.  1899,  S  2546. 

3.  In  an  action  for  trespass  on  a  mining  claim 
the  fact  that  plaintiff  did  not  file  his  certificate 
of  location  within  60  days  after  discovery  does 
not  defeat  his  action,  if  defendant  acciuired  no 
rights  between  the  expiration  of  the  60  days 
and  the  date  on  which  the  certificate  was  filed. 

4.  Findings  of  fact  by  the  court  on  conflict- 
ing evidence  will  not  be  disturbed  on  appeal. 

Error  to  Dlatrlct  Court,  Albany  County; 
Richard  H.  Scott  Judge. 

Action  by  the  Duchess  Mining,  Milling  * 
Smelting  Company  against  the  Columbia 
Copper  Mining  Company.  From  a  Judgment 
for  plaintiff,  defendant  bilngs  error.  Affirm- 
ed. 

Chatterton  ft  Coolidge,  for  plaintiff  In  er- 
ror. H.  V.  8.  Oroesbeck,  for  defendant  In 
error. 

BEARD,  J.  This  Is  an  action  brought  by 
the  defendant  in  error  to  recover  damages 
for  trespass  and  to  quiet  title  to  certain  lode 
mining  claims,  known  as  the  Dnchess  claims 
Nos.  1,  2,  8,  and  4,  and  for  an  injunction  to 
restrain  plaintiff  in  error  from  further  tres- 
passing thereon.  The  case  was  tried  to  the 
court  without  a  Jury,  and  Judgment  render- 
ed in  favor  of  defendant  in  error  for  $100 
damages  and  costs,  and  enjoining  plaintiff  In 
error  from  entering  upon  the  surface  of  the 
claims  Nos.  1,  S,  and  4,  or  from  in  any  manner 
trespassing  thereon.  (Claim  No.  2  is  not  in 
issue  here,  as  it  la  not  mentioned  In  the  Judg- 
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ment,  and  seems  not  to  bave  been  relied 
upon  In  the  reply  filed,  and,  In  any  event, 
there  Is  no  appeal  by  defendant  In  error.) 
The  defendant  In  error  claims  to  be  the 
owner  and  entitled  to  the  possession  of  said 
Duchess  lode  mining  claims  Nos.  1,  3,  and 
4,  as  grantee  of  A.  L.  McKlrcher  and  Leroy 
Grant,  who,  it  is  alleged,  discovered  said 
claims  July  17,  1901,  and  subsequently  com- 
pleted their  locations  by  marking  the  bound- 
aries, sinking  shafts,  and  recording  location 
certificates  as  required  by  law.  The  plain- 
tiff in  error  claims  to  own  and  to  be  enti- 
tled to  tbe  possession  of  a  large  part  of  the 
ground  embraced  within  the  limits  of  said 
Duchess  claims,  as  grantee,  through  mesne 
conveyances,  from  J.  J.  Mackay  and  Thomas 
F.  Gibbons,  who,  it  is  alleged,  discovered  and 
located  the  Anaconda,  Victor,  and  Victor  No. 
2  lode  mining  claims.  It  is  alleged  that  the 
Anaconda  was  discovered  and  located  about 
July  31,  1901,  tbe  Victor  about  July  24,  1901, 
and  the  Victor  No.  2  about  September  13, 
1901.  Tbe  said  Duchess  claims  and  these 
claims  conflict.  Tbe  plaintiff  in  error  claims 
that  tbe  locations  of  tbe  Duchess  claims  were 
void:  First,  because  no  discovery  of  min- 
eral in  rock  in  place  was  made  by  McKlrcher 
and  Grant,  within  tbe  limits  of  said  claims, 
on  or  before  July  17.  1901;  second,  because 
the  notices  posted  on  said  claims  did  not 
comply  with  the  requirements  of  law;  third, 
because  no  vein  or  lode  of  mineral  in  rock 
in  place  was  shown  in  tbe  discovery  shaft 
on  either  of  said  claims;  and,  fourth,  because 
tbe  certificates  of  location  were  not  filed  for 
record  within  60  days  after  the  alleged  dis- 
covery and  tbe  posting  of  notices  of  discovery 
on  the  claims. 

The  question  to  be  determined,  then.  Is, 
were  tbe  locations  of  the  Dnchess  claims, 
as  made  by  McKlrcher  and  Grant,  valid? 
If  they  were,  then  plaintiff  in  error  was  a 
trespasser;  otherwise  it  was  not.  It  may 
be  well  to  state  that  in  this  action  the  par- 
ties cannot  have  a  Judicial  determination  of 
the  question  of  which,  If  either,  shall  ulti- 
mately prevail  In  a  contest  for  title;  the  right 
to  tbe  possession  being  tbe  Issue  here,  and 
neither  party  claiming  to  be  entitled  to  a 
conveyance  from  tbe  government.  Bevis  v. 
Markland  et  al.  (C.  C.)  130  Fed.  226.  Tbe 
statutes  of  the  United  States  provide  (section 
2320,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  1424]) 
that  "no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode 
within  tbe  limits  of  tbe  claim  located."  It  is 
conceded  that  a  discovery  of  mineral  is  a 
necessary  prerequisite  to  the  location  of  a 
mineral  claim.  But  just  what  constitutes 
such  a  discover.v  is  often  a  question.  Many 
definitions  of  a  discovery  have  been  given  by 
tbe  courts,  a  few  of  which  will  suffice  for 
the  purposes  of  this  case.  Whether  or  not  a 
discovery  has  been  made  is  always  a  ques- 
tion of  fact.  Mr.  Llndley,  in  bis  work  on  the 
Law  of  Mines  and  Mining  Rights,  says: 
"Judge  Haw^ley's  definition  seems  to  answer 


all  practical  purposes:  'When  the  locator 
finds  rock  in  place  containing  mineral,  he 
has  made  a  discovery  within  the  meaning 
of  tbe  statute,  whether  it  assays  high  or  low. 
It  is  tbe  finding  of  tbe  mineral  in  rock  in 
place,  as  distinguished  from  fioat  rock,  that 
constitutes  tbe  discovery,  and  warrants  the 
prospector  in  making  a  location  of  a  mining 
claim.'  "  1  Llndley  on  Mines  (2d  Ed.)  p.  ClU. 
"A  lode,  within  the  meaning  of  tbe  statute, 
is  wliatever  the  miner  could  follow  and  find 
ore.  Under  the  requirements  of  tbe  law.  a 
valid  location  of  a  mining  claim  may  be  made 
whenever  the  prospector  has  discovered  such 
Indications  of  mineral  that  be  is  willing  to 
spend  bis  time  and  money  in  foUow^ing  with 
the  expectation  of  finding  ore,  and  a  valid 
location  of  a  mining  claim  may  be  made  of 
a  ledge  deep  in  the  ground,  and  appearing 
at  tbe  surface,  not  in  the  shape  of  ore,  but 
in  vein  matter  only."  Burke  et  al.  v.  Mc- 
Donald et  al.  (Idaho)  29  Pac.  98;  Book  v. 
Justice  Mln.  Co.  (C.  C.)  58  Fed.  106,  and  defi- 
nitions quoted  therein.  See,  also,  Hyman  v. 
Wheeler  (C.  C.)  29  Fed.  347.  In  this  case  the 
evidence  shows  that  McKlrcher  and  Grant 
were  upon  the  ground  in  controversy  on 
July  15,  16,  and  17,  1901.  There  was  also 
evidence  tending  to  show  that  rock  in  place, 
or  "solid  foundation,"  as  it  was  called  by  one 
witness,  outcropped  on  the  Duchess  claims 
In  places;  that  it  was  mineralized;  that  tbey 
found  what  tbey  supposed  to  be  a  vein;  that 
tbey  did  some  work  to  determine  where  they 
should  locate  their  discovery  shafts;  and 
Grant  testifies  that  at  tbe  time  the  notices 
were  posted  on  the  claims,  July  17tb,  tbey 
discovered  a  vein  or  lode  of  mineral  in  place, 
and  that  the  veins  were  apparent  on  the  sur- 
face in  places,  and  could  be  traced  on  the  sur- 
face in  places  by  outcropplngs.  On  the  other 
hand,  a  number  of  witnesses  testified  as  pos- 
itively that  there  were  no  outcropplngs;  that 
a  discovery  would  have  been  impossible,  be- 
cause the  surface  of  the  country  was  cov- 
ered by  a  wash  of  loose  rock  and  earth,  and 
that  rock  In  place  could  only  be  found  by 
digging.  Mr.  Gibbons,  one  of  the  locators  of 
the  claims  of  plaintiff  in  error,  testifies  that 
be  located  tbe  Anaconda  on  July  31,  1901, 
but  had  worked  on  it  several  days  before; 
tliat  the  ground  in  that  locality  is  covered 
with  wash;  that  he  saw  a  little  quartz  forma- 
tion sticking  around  on  the  surface;  then  he 
saw  what  was  tbe  country  rock;  and  that  be 
ran  a  trench  about  18  steps  betn^een  these 
two  until  he  came  to  the  quartzlte  foot  wall. 
He  saw  no  evidence  of  work  having  been 
done  on  the  Duchess  claims,  but  did  see  a  no- 
tice while  he  was  at  work,  but  did  not  read 
it  This  much  of  the  substance  of  the  tes- 
timony is  stated  for  the  purpose  of  showing 
the  conflict  in  the  evidence  in  relation  to  a 
discovery  by  McKlrcher  and  Grant.  The  evi- 
dence is  etiually  conflicting  with  reference  to 
the  existence  of  a  lode  or  vein  in  tbe  discov- 
ery shafts  on  the  Duchess  claims. 
It  is  claimed  by  plaintiff  in  error  that  the 
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notices  posted  on  the  Duchess  claims  were 
insutBdent,  and  did  not  comply  with  the  re- 
quirements of  section  254G,  Kev.  St.  Wyo. 
1899.  Xelther  the  notices  nor  copies  of  the 
same  appear  in  the  record.  The  contents  of 
the  notice  on  Duchess  Xo.  1,  as  given  by 
JIcKlrcher,  is  as  follows:  "We,  the  under- 
slguod,  claim  by  right  of  discovery  this  ledge, 
lode,  or  deposit  described  as  follows:  Fif- 
teen hundred  feet  in  a  northwesterly  direc- 
tion from  this  notice,  and  tliree  hundred 
feet  on  each  side  of  this  vein.  Dated  this 
17th  day  of  July,  A.  D.  1901."  The  witness 
then  testifies  that  the  others  were  in  the 
same  language  except  the  difference  in  di- 
rection from  the  notice,  and  that  they  were 
signed  by  "Mr.  Grant  and  me."  Grant  tes- 
tifies on  cross-examination  that  the  notices 
contained  the  name  of  each  lode.  The  evi- 
dence shows  that  they  were  posted  July  17, 
1001.  This  evidence  was  not  contradicted, 
and  no  objection  appears  to  have  been  made 
that  it  was  Incompetent,  not  being  the  best 
evidence.  These  notices  substantially  com- 
piled with  the  law.  Preston  v.  Hunter  et  al., 
67  Fed.  996,  15  C.  C.  A.  148;  Erhardt  v. 
Boaro,  113  U.  8.  527,  5  Sup.  Ct.  560,  28  L. 
Ed.  1113. 

Plaintiff  in  error  also  claims  that  the  cer- 
tificates of  location  of  the  Duchess  claims 
were  not  filed  within  60  days  from  the  date 
of  discovery,  and  hence  the  locations  were 
invalid;  the  date  of  discovery  being  stated 
as  July  17th,  and  the  certificates  being  filed 
September  16th,  61  days  after  discovery. 
Counsel  for  defendant  in  error  contends  that 
as  September  15,  1901,  was  Sunday,  it  would 
be  excluded  under  section  3423,  Rev.  St. 
W'jo.  1899.  It  was  so  held  in  David  t. 
Whitehead  (Wyo.)  79  Pac.  19.  In  addition 
to  this,  there  is  nothing  in  the  record  show- 
ing that  plaintiff  in  error  acquired  any  rights 
between  the  expiration  of  the  60  days  and 
September  16tb.  The  trespass,  if  committed 
at  all,  was  committed  before  September  15th, 
and  plaintiff  in  error  is  here  claiming  under 
locations  made  within  60  days  from  July 
17th.  Preston  t.  Hunter.  67  Fed.  090,  15  C. 
C.  A.  148,  and  cases  cited. 

As  to  the  matter  of  damages,  the  court 
having  found  generally  for  defendant  in  er- 
ror, the  amount  awarded  had  sufficient  sup- 
port in  the  evidence. 

There  is  very  little  controversy  between 
counsel  as  to  the  law  of  the  case,  but  the  ar- 
gument has  been  on  the  one  side  that  the 
Judgment  is  not  sustained  by  the  evidence, 
and  on  the  other  that  it  is;  and,  in  any  event, 
the  evidence  being  conflicting,  this  court 
should  not  set  the  judgment  aside.  The  case 
appears  to  have  been  carefully  considered  by 
the  trial  Judge,  whose  opportunities  for 
weighing  the  testimony  were  better  than 
ours,  and  ids  Judgment  upon  the  conflicting 
evidence  more  likely  to  be  right  In  Over- 
man Mining  Co.  v.  Corcoran,  1  M.  M.  R., 
691,  Judge  Hawley  says:  "Every  lawyer  at 
all  familiar  with  the  trial  of  mining  cases 


where  the  question  of  existence  or  nonexist- 
ence of  a  lode  or  vein  is  raised,  understands 
the  difficulty  that  is  often — we  might  say 
always — encountered  in  the  attempt  to  as- 
certain the  facts.  Practical  miners,  experts, 
and  men  of  science  are  often  examined  as 
witnesses,  and  they  frequently  differ  as 
much  in  their  statements  of  facts  as  in  their 
conclusions  of  Judgment.  It  is  especially  the 
province  of  a  Jury  to  determine  the  disputed 
question  of  fact  thus  raised."  In  this  case 
a  careful  consideration  of  all  of  the  evi- 
dence discloses  snch  a  substantial  conflict 
In  the  evidence  upon  the  main  issues  that 
under  the  well-settled  rule  that,  unless  the 
judgment  is  without  support  in,  or  is  clear- 
ly against  the  weight  of,  the  evidence,  it  will 
not  be  set  aside,  the  judgment  of  the  dis- 
trict court  win  have  to  be  affirmed. 
Affirmed. 

POTTER,  J.,  concurs. 


PRICE  v.  GRICE. 
(Supreme  Court  of  Idaho.     Dec  SI.  1904.) 

LEASR— LEGAL  TITLE  TO  LIVE  3T0CK— SALE  B? 
LESSOR— ACCOUNTING — ^TEMPORARY  RESTRAIN- 
ING ORDER— ALLEGATIONS  ON  INFORMATION 
AND  BELIEF — UNDERTAKING — DEMURRER — AF- 
FIDAVIT—PRACTICE— REMEDY  AT  LAW— PABT- 
NEB8HIP. 

1.  Where  B.  and  B.  lease  certain  real  estate 
and  personal  property  consisting  of  live  stock 
and  farming  implements  to  G.  for  a  term  of 
five  years  on  condition  that  they  shall  receive 
one-half  of  the  grain  raised  on  said  premises 
over  and  above  the  amount  required  to  feed 
such  live  stock  and  one-half  of  the  increase  and 
growth  of  such  live  stock,  or  one-half  of  the 
price  for  which  the  same  may  be  sold,  the  les- 
sors are  entitled  to  an  accouutiug  from  the 
lessee  each  year  for  their  half  of  the  surplus 
grain  and  are  entitled  to  an  accounting  for 
one-half  of  the  proceeds  of  sales  of  live  stock. 

2.  Where  a  lease  for  a  term  of  five  years  pro- 
vides for  the  sale  of  the  increase  of  eortain 
live  stock,  one-half  of  the  amount  received  there- 
for to  go  to  the  lessors  and  one-half  to  the 
lessee,  the  lessors  are  entitled  to  receive  their 
one-half  thereof  whenever  such  live  stock  is  sold. 

3.  Where  the  principal  allegations  in  a  ver- 
ified complaint  are  made  on  information  and  be- 
lief, and  the  sources  of  Information  and  basis 
of  belief  are  not  stated  in  the  complaint,  but 
are  stated  in  an  affidavit  filed  in  the  case,  an 
injunction  may  be  granted  thereon  if  the  facts 
warrant  it. 

4.  Where  a  restraining  order  is  ipranted  hold- 
ing the  matter  in  statu  quo  untd  a  hearing 
thereon  is  had,  and  the  hearing  is  had,  and  the 
restraining  order  is  continued  in  force  upon  con- 
dition that  the  plaintiff  give  a  proper  undertak- 
ing in  a  certain  sum  named,  the  action  of  the 
judge  will  not  be  reversed  for  the  reason  that 
no  undertaking  was  required  prior  to  the  hear- 
ing. It  is  error  to  grant  a  temporary  injunc- 
tion without  requiring  a  proper  undertaking. 

5.  A  judge  at  chambers  has  no  authority  to 
hear  and  pass  upon  a  demurrer. 

6.  TTnder  the  provisions  of  section  4288,  Rev. 
St.  1887,  where  the  facts  are  in  dispute,  tiie 
granting  or  dissolving  of  an  injunction  is  with- 
in the  sound  discretion  of  the  court. 

7.  The  right  to  a  preliminary  injunction  Is 
generally  addressed  to  the  sound  discretion  of 

'i  S.  S«e  Judges,  vol.  29,  Ceat.  Dtg.  (  112. 
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the  court,  to  be  exercised  according  to  the  cir- 
cuinstiincea  of  each  case. 

8.  Where  the  application  for  dissolving  a  pre- 
liminary injunction  is  heard  upon  the  complaint 
and  answer,  it  was  not  error  for  the  judge  to 
permit  the  plaintiff  at  the  hearing  to  file  an 
affidavit  showing  the  sources  of  information 
and  basis  of  belief  of  the  allegations  of  the 
complaint  which  were  stated  therein  on  infor- 
mation and  l>elief. 

9.  Upon  a  proper  showing  an  injunction  may 
issue  to  temporarily  restrain  an  act  which  will 
result  in  great  damage  to  the  plaintiff,  although 
the  injury  is  not  irreparable,  and  notwithstand- 
ing the  plaintiff  may  have  other  remedies.  Sta- 
ples V.  Rossi,  65  Pac.  67,  7  Idaho,  618,  followed. 

10.  Where  B.  and  B.,  who  are  mother  and  son, 
each  owned  certain  real  estate  and  personal 
property  consisting  of  live  stock  and  farming 
implements,  joined  in  a  lease  to  G.  leasing  to 
him  such  real  estate  and  personal  property,  B. 
and  B.  are  not  necessarily  partners,  and  under 
the  provisions  of  the  lease  involved  in  this  ac- 
tion B.  had  a  right  to  sell  and  dispose  of  the 
firoperty  belonging  to  him  included  in  said 
ease,  and  such  purchaser  would  be  entitled  to 
all  of  the  rights  that  said  B.  had  under  the 
terms  of  said  lease. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  La  tali  County; 
E.  C.  Steele,  Judge. 

Action  by  James  M.  Price  against  Frank 
E.  Grice.  Application  to  dissolve  temporary 
injunction,  denied,  and  defendant  appeals. 
Order  affirmed. 

Stewart  S.  Denning,  for  appellant  For- 
ney &  Moore,  for  respondent 

SULLIVAN,  C.  J.  This  action  was 
brought  to  restrain  the  appellant  from  sell- 
ing or  disposing  of  certain  personal  prop- 
erty described  in  the  complaint,  and  for  an 
accounting  between  the  plaintiff  and  defend- 
ant, and  for  judgment  for  the  value  of  any 
and  all  property  unaccounted  for  by  the  de- 
fendant. Upon  the  verified  complaint  the 
court  ordered  the  defendant  to  show  cause 
why  an  injunction  should  not  issue  as  prayed 
for,  making  the  same  returnable  at  Grange- 
vlllc,  Idaho  county,  on  the  15th  day  of  Sep- 
tember, 1904;  and  at  the  same  time  Issued 
a  temporary  restraining  order  against  the 
defendant,  his  agents  and  servants,  restrain- 
ing them  from  selling  or  transferring  any 
of  the  said  personal  property.  At  that  date 
the  cause  came  on  for  hearing  before  the 
judge  upon  the  rule  to  show  cause  why  an 
Injunction  should  not  Issue.  The  defendant, 
who  is  the  appellant  here,  demurred  to  the 
complaint,  and  answered,  denying  the  ma- 
terial allegations  of  the  complaint,  and  mov- 
ed to  discharge  the  restraining  order  already 
issued,  and  objected  to  the  Issuance  of  any 
Injunction  In  said  case.  The  matter  pro- 
ceeded to  a  bearing  upon  the  verified  com- 
plaint and  answer  of  the  appellant  On  the 
argument  the  defendant  maintained  that  no 
bond  bad  been  required  before  issuing  the 
restraining  order,  and  that  paragraphs  7,  8, 
and  10  of  the  complaint  (which  embraced 
all  the  equities  of  the  bill)  were,  on  informa- 
tion and  belief  or  on  belief,  and  that  the 
soiurces  of  information  or  the  grounds  of 


belief  were  not  stated,  and  that  there  wo» 
no  affidavit  in  aid  of  the  conplaint  There- 
upon the  court  Indicated  that  the  motion 
must  be  sustained,  and  the  plaintiff  then 
asked  for  further  time  to  file  affidavits  in 
support  of  the  complaint.  The  court  granted 
such  application  over  the  objection  of  counsel 
for  the  appellant.  The  plaintiff  subsequent- 
ly filed  his  own  affidavit  setting  up  tbe 
sources  of  Information  on  which  be  based 
the  allegations  of  tbe  complaint  and  tbe 
grounds  of  bis  belief,  and  nothing  more. 
The  court  thereafter  took  said  motion  under 
advisement,  and  denied  the  same,  and  di- 
rected that  the  temporary  restraining  order 
theretofore  Issued  remain  In  force  upon  the 
plaintiff  filing  an  undertaking  to  the  effect 
that  he  would  pay  tbe  defendant  such  dam- 
ages, not  exceeding  tbe  sum  of  f600,  as  he 
might  sustain  by  reason  of  said  Injunction 
or  restraining  order.  If  the  court  should 
finally  decide  that  tbe  plaintiff  was  not  en- 
titled thereto.  To  all  of  which  counsel  for 
appellant  then  and  there  excepted.  This  ap- 
peal Is  from  the  order  denying  said  aotlon 
and  continuing  tbe  temporary  injunction  In 
force.  For  a  clear  anderstanding  of  this 
case  we  will  here  set  forth  the  main  facts 
out  of  which  this  action  arose. 

It  appears  from  the  ?ecord  that  on  tbe 
23d  day  of  May,  1903,  one  E.  N.  Brown  was 
tbe  owner  of  ICO  acres  of  land  situated  in 
Latah  county,  Idaho,  and  also  certain  per- 
sonal property,  consisting  of  live  stock,  both 
horses,  cattle,  and  hogs,  and  farming  imple- 
ments, and  that  one  Clara  Brown,  a  widow, 
was  the  owner  of  160  acres  of  land  situated 
in  said  county,  and  certain  personal  prop- 
erty; that  on  the  23d  day  of  May,  1903,  tbe 
said  E.  N.  Brown  and  Clara  Brown,  as  par- 
ties of  the  first  part  and  lessors,  made  and 
entered  Into  a  contract  of  lease  with  the 
appellant  Grice,  whereby  they  leased  to  the 
said  Grlce  the  said  real  estate,  together  with 
said  personal  property,  for  a  term  of  five 
years,  and  appellant  entered  Into  the  pos- 
session of  said  property,  real  and  personal. 
It  appears  that  on  the  6th  day  of  January, 
1904,  after  the  appellant  had  been  placed 
in  possession  of  said  premises  and  personal 
property,  said  E.  N.  Brown  sold  and  convey- 
ed to  the  plaintiff  the  160  aci-es  of  land 
and  personal  property  referred  to  above  as 
belonging  to  him  Included  In  the  said  lease. 
And  It  Is  alleged  that  the  appellant  at  all 
times  had  full  and  complete  knowledge  of 
said  sale  to  the  respondent.  But  this  Is  de- 
nied by  the  answer.  It  Is  also  alleged  upon 
information  and  belief  that  tbe  appellant 
bad  sold  and  disposed  of  a  large  amount  of 
said  described  personal  property,  ana  had 
converted  the  proceeds  thereof  to  his  own 
use  and  at  all  times  refused,  and  still  re- 
fuses, to  recognize  the  plaintiff  as  the  own- 
er of  said  real  estate  or  said  personal  prop- 
erty, or  any  part  or  portion  thereof,  and  re- 
fused to  recognize  respondent's  rights  or  In- 
terest therein,  and  wholly  Ignores  his  rights 
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in  the  premises;  and  that  respondent  bad 
frequently  requested  the  appellant  to  ac- 
count to  blm  for  said  personal  property,  but 
tbat  he  had  at  all  times  refused  to  do  so, 
and  had  refused  to  account  to  respondent 
for  any  part  or  portion  of  the  proceeds  re- 
ceived from  the  sale  of  any  of  said  per- 
sonal property  upon  the  pretense  and  ex- 
cuse tbat  respondent  had  leased  said  prop- 
erty of  Brown,  and  had  no  dealings  with 
the  respondent;  that  from  the  conduct  of 
the  appellant  and  from  his  statements  he 
intends  to  convert  to  bis  own  use  the  bal- 
ance of  said  personal  property,  and  tbat  said 
personal  property 'Is  reasonably  worth  the 
sum  of  $1,300.  With  the  foregoing  state- 
ment of  facts,  we  will  proceed  to  dispose  of 
the  assigned  errors. 

Counsel  for  appellant  contends  that  the 
legal  title  to  the  live  stock  mentioned  in  said 
lease  passed  to  the  appellant,  and  that  he 
did  not  have  to  account  to  the  lessors  for 
them  or  their  Increase  until  the  termination 
of  the  lease,  and  for  that  reason  said  E.  N'. 
Brown  could  not  sell  the  property  set  forth 
in  said  bill  of  sale.  In  order  to  decide  this 
point,  resort  must  be  bad  to  the  terms  of 
said  lease.  From  the  many  provisions  of 
said  lease  we  only  need  to  quote  the  follow- 
ing for  a  decision  of  this  point,  to  wit:  "That 
the  said  parties  of  the  flrst  part,  in  consid- 
eration of  the  covenants  and  agreements 
hereinafter  specified,  do  hereby  let  and  lease 
unto   the   said  party  of   the   second   part: 

•  •  •  and  ail  the  live  stock  and  farm 
utensils  of  every  name  and  nature  now  be- 
ing in  or  upon  the  same  and  belonging  to 
the  said  parties  of  the  first  part.  •  •  • 
For  the  u.se  of  said  premises,  and  for  the 
use  of  all  the  live  stock,  farming  machin- 
ery and  personal  property  thereon,  the  said 
second  party  hereby  covenants  and  agrees 
to  pay  to  said  first  parties  an  equal  one-half 
share  and  interest  in  and  to  all  the  Increase 
of  live  sto<'k,  in  weight  and  number  of  head, 
now  on  said  premises;  that  Is  to  say,  that 
the  said  party  of  the  second  part  is  to  have 
an  equal  one-half  share  and  Interest  In  and 
to  the  increase  of  said  live  stock  in  both 
weight  and  numbers,  and  the  said  pai-ties 
of  the  flrst  part  are  to  have  the  other  equal 
one-half  share  and  Interest  In  and  to  the 
said  Increase.  •  •  •  It  is  further  agreed 
by  and  between  the  parties  herein  that  in 
case  they  fall  to  and  cannot  agree  upon  the 
terms  and  price  of  sale  of  the  increase  of 
said  live  stock,  or  any  portion  thereof,  tliat 
In  that  event  said  parties  will  agree  upon 
some  disinterested  person  to  decide  the  dif- 
ference existing  between  said  parties  hereto, 
and  that  the  decision  of  said  disinterested 
person  upon  the  question  submitted,  shall  be 
binding    upon    said    parties    to    this    lease. 

•  •  •  It  is  further  agreed  by  and  be- 
tween the  parties  hereto  tbat  of  the  stock 
now  on  said  premises,  ten  steer  calves  are 
of  the  value  of  $10.00  per  head,  and  that  of 
four  yearling  steers,  two  are  of  the  value 


of  $20.00  per  bead,  and  two  of  the  value  of 
$15.00  per  bead,  the  total  value  of  which 
steer  calves  and  yearling  steers  shall  be  re- 
turned to  said  parties  of  the  flrst  part  along 
with  one-half  share  of  the  difference  be- 
tween what  said  steer  calves  and  yearling 
steers  shall  sell  for  and  their  present  value. 
In  this  connection  It  Is  agreed  and  under- 
stood that  said  four  yearling  steers  and  ten 
steer  calves  are  excepted  from  the  stock 
now  on  said  premises  and  tbat  are  to  be 
returned  by  said  second  party  to  said  first 
pai-ties  at  the  expiration  of  the  said  lease. 
*  •  •  It  is  also  further  agreed  that  should 
there  be  more  grain,  of  any  kind  or  nature, 
raised  on  said  premises  than  is  necessary  to 
feed  the  live  stock  now  on  and  to  be  on  said 
premises,  one-half  of  said  surplus  of  grain 
shall  be  delivered  to  said  parties  of  the  flrst 
part  on  the  premises,  said  first  parties  fur- 
nishing sacks  necessary  for  holding  their 
share  of  said  grain."  It  will  be  note<l  in  the 
flrst  paragraph  above  quoted  from  the  lease 
it  Is  stated  that  the  "flrst  parties  let  and 
lease  unto  the  second  party,"  and  then  fol- 
lows a  description  of  the  real  estate,  and  aft- 
er tbat  we  find  the  following  provision,  to 
wit,  "and  all  the  live  stock  and  farm  uten- 
sils of  every  name  and  nature"  mentioned  in 
said  lease.  And  from  the  second  paragraph 
above  <juoted  It  Is  stipulated  that  the  appel- 
lant, "for  the  use  of  said  premises  and  for 
the  use  of  all  the  live  stock,  •  •  ♦  agrees 
to  pay  to  said  flrst  parties  an  equal  share  and 
interest  in  and  to  all  the  Increase  of  live 
stock,"  etc.  And  the  third  paragraph  pro- 
vides as  follows:  "It  Is  further  ogreed  by 
and  between  the  parties  herein  that  in  the 
case  they  fail  to  and  cannot  agree  to  the 
terms  and  price  of  sale  of  the  increase  of 
said  live  stock,"  In  tbat  event  said  parties 
would  agree  on  a  disinterested  person  to  de- 
cide the  difference.  And  from  the  fourth 
paragraph  above  quoted  it  is  stipulated  that 
ten  steer  calves  are  of  the  value  of  $10  per 
head,  and  that  four  yearling  steers  are  worth 
$20  per  bead,  and  two  of  the  value  of  $15 
per  bead,  and  that  the  total  value  of  such 
calves  and  yearling  steers  should  be  re- 
turned to  the  party  of  the  flrst  part  along 
with  one-half  of  the  difference  between  what 
said  steer  calves  and  yearling  steers  shall 
sell  for  and  their  present  value.  And  It  Is 
further  stipulated  that,  if  there  is  more 
grain  raised  on  said  premises  than  Is  nec- 
essary to  feed  said  live  stock,  one-half  of 
the  surplus  should  be  delivered  to  said  party 
of  the  flrat  part  on  the  premises,  said  flrst 
parties  furnishing  sacks  necessary  to  hold 
their  share  of  the  grain. 

From  all  of  those  provisions  it  is  clear 
that  the  title  to  the  live  stock  did  not  pass 
to  the  appellant,  and  It  was  not  Intended 
that  of  the  Increase  of  said  live  stock  the 
appellant  could  sell  the  same,  and  retain 
the  proceeds  thereof  until  the  termination 
of  this  lease.  But  the  clear  intention  was 
that  when  any  of  the  Increase  of  said  live 
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stock  was  sold  the  sliare  thereof  belonging 
to  the  lessors  must  be  paid  over  to  them. 
And  at  the  termination  of  said  lease  the 
lessee  should  return  to  the  lessors  the  num- 
ber, quality,  and  kind  of  live  stock  received 
by  him  from  them.  It  would  be  a  most 
violent  construction  of  the  terms  of  said 
lease  to  bold  that  the  lessee  could  sell  the 
Increase  of  said  live  stock  and  retain  the  les- 
sor's share  thereof  until  the  termination 
of  the  lease,  and  we  cannot  so  construe  it. 

It  Is  contended  that  It  was  error  to  grant 
a  restraining  order  on  a  verified  complaint, 
where  the  main  allegations  were  made  on 
Information  or  belief,  without  stating  the 
sources  of  Information  or  the  basis  of  the 
belief,  and  in  support  of  that  contention 
cites  Gaines  v.  Sroufe  et  al.  (C.  C.)  117  Fed. 
965.  That  was  a  suit  for  the  infringement 
of  a  trade-mark.  The  allegations  of  the  bill 
were  upon  Information  and  belief,  and  it  Is 
there  stated  that  courts  of  equity  In  grant- 
ing relief  by  Injunction  In  trade-mark  cases 
proceed  upon  the  ground  of  fraud,  and  It  Is 
a  general  rule  that  whatever  Is  essential 
to  the  rights  of  the  complainant  is  neces- 
sarily within  bis  knowledge,  and  ought  to 
be  alleged  positively,  and  with  precision. 
That  case  is  not  in  point  here.  In  the  case 
at  bar  some  of  the  allegations  are  positive, 
and  those  made  upon  information  and  belief, 
the  sources  of  Information,  and  the  basis  of 
belief  are  set  forth  in  the  affidavit  filed  by 
the  respondents  In  the  case,  and  that  is  suf- 
ficient 

It  is  contended  that  the  restraining  order 
first  Issued  by  the  judge  was  inoperative, 
for  the  reason  that  no  undertaking  was  given. 
That,  we  think,  is  correct,  as  an  undertaking 
should  have  been  given  before  the  restrain- 
ing order  became  operative.  However,  on 
the  hearing  of  the  order  to  show  cause  the 
Injunction  was  continued  on  condition  that 
the  respondent  file  an  undertaking  In  the 
sum  of  $600,  and.  If  respondent  has  not  done 
so,  there  Is  no  Injunction  pending.  The 
failure  to  give  a  bond  at  the  time  the  tempo- 
rary injunction  was  issued  would  not  pre- 
vent the  judge  or  court  from  granting  a  tem- 
porary Injunction  on  the  hearing  of  the  order 
to  show  cause. 

It  is  also  contended  that  the  demurrer  to 
the  complaint  should  have  been  sustained. 
It  Is  sufficient  to  say  that  we  think  the 
complaint  states  a  cause  of  action,  and  that 
there  Is  no  misjoinder  of  parties.  The  judge 
did  not  pass  upon  the  demurrer,  as  he  had 
no  authority  to  do  so  at  chambers.  But, 
If  the  complaint  did  not  in  fact  state  a  cause 
of  action,  an  Injunction  should  not  have  been 
issued. 

It  is  contended  that  the  restraining  order 
should  have  been  discharged  for  the  reason 
that  the  answer  denied  all  the  equities  set 
forth  In  the  complaint.  It  Is  true  that  under 
certain  authorities,  where  the  equities  of 
tlie  complaint  or  bill  are  fairly  and  squarely 
denied,  a  restraining  order  will  not  be  grant- 


ed, or,  if  one  has  been  Issued,  it  will  not 
be  continued  in  force.  That  rule  does  not 
necessarily  obtain  In  this  state.  Section 
4288,  Rev.  St.  1887,  provides,  inter  alia,  that: 
"An  Injunction  may  be  granted  In  the  fol- 
lowing cases:  (1)  When  It  appears  by  the 
complaint  that  the  plaintiff  Is  entitled  to  the 
relief  demanded,  and  such  relief  or  any  part 
thereof,  consists  In  restraining  the  commis- 
sion or  continuance  of  the  act  complained  of 
either  for  a  limited  period  or  perpetually. 
(2)  When  It  appears  by  the  complaint,  or 
affidavit,  that  the  commission  or  continu- 
ance of  some  act  during  the  litigation  would 
produce  waste,  great  or  Irreparable  injury 
to  the  plaintiff.  (3)  When  It  appears  during 
the  litigation  that  the  defendant  Is  doing  or 
threatens  or  is  about  to  do,  or  Is  procuring 
or  suffering  to  be  done,  some  act  in  violation 
of  the  plaintifT's  rights  respecting  the  sub- 
ject of  the  action  tending  to  render  the 
judgment  ineffectual."  That  section  does 
not  prohibit  the  granting  of  an  injunction 
where  the  equities  of  the  complaint  are  all 
denied  by  the  answer.  It  is  stated  In  sec- 
tion 1148,  2  Spelling  on  Injunctions  and  Oth- 
er Extraordinary  Remedies,  that  all  of  the 
authorities  agree  that  the  granting  or  dis- 
solving of  an  injunction,  where  the  facts 
are  In  dispute,  Is  within  the  discretion  of  the 
chancellor;  nor  will  the  action  of  the  chan- 
cellor be  reversed  unless  It  Is  claimed  that 
he  has  committed  an  error,  or  abused  a 
sound  judicial  discretion.  It  Is  stated  there- 
in as  follows:  "And  where  upon  the  hearing 
of  an  order  to  show  cause  why  a  preliminary 
injunction  should  not  be  continued,  the  plain- 
tiff was  allowed  by  the  judge  to  read  new 
affidavits  supporting  his  complaint  and  ex- 
plaining the  affidavits  on  the  part  of  the 
defendants  answering  the  facts  set  forth  In 
the  original  application,  this  was  considered 
to  be  the  exercise  of  discretion  by  the 
judge,  which  could  not  be  reviewed  upon  ap- 
peal from  the  order  continuing  the  injunc- 
tion." And  again.  In  section  22  of  the  last- 
clted  authority.  It  is  stated:  "The  right  to 
a  preliminary  Injunction  Is  generally  ad- 
dressed to  the  sound  discretion  of  the  court, 
to  be  exercised  according  to  the  circumstan- 
ces of  each  case."  There  Is  no  merit  In  this 
contention  of  counsel. 

It  Is  also  contended  that  the  Injunction 
should  have  been  denied  on  the  ground  that 
the  respondent  had  a  plain,  speedy,  and  ade- 
quate remedy  at  law.  It  was  held  by  this 
court  In  Staples  v.  Rossi,  7  Idaho,  618,  65 
Pac.  67,  that  an  "Injunction  will  Issue  to  re- 
strain tempor'arily  an  act  which  will  result 
In  great  damage  to  the  plaintiff,  although  the 
Injury  is  not  irreparable,  and  notwithstand- 
ing that  other  remedies  lie  in  behalf  of  the 
plaintiff."  In  Meyer  v.  First  National  Bank, 
77  Pac.  334,  this  court  said:  "It  Is  true  that 
they  had  their  remedy  for  damages,  but 
under  our  statute  (section  4288,  Rev.  St  1887) 
a  party  Is  not  under  the  necessity  of  waiting 
until  his  property  has  been  damaged  and  de- 
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sti-oyed,  and  bis  business  disorganized,  and 
his  premises  encrottclied  upon  to  the  ex- 
tent of  Ills  own  ouster,  and  then  resort  to 
an  action  at  law  for  redress."  We  thinly 
that  the  correct  rule  under  the  provisions 
of  our  statute. 

It  is  contended  that  E.  N.  Brown  and  Clara 
Brown  were  partners  in  the  lease  referre*! 
to,  and  that  the  purported  bill  of  sale  by  E. 
N.  Brown  to  respondent  had  no  connection 
whatever  with  the  partnership,  and  that  by 
It  Brown  did  not  sell,  or  pretend  to  sell,  bis 
Interest  In  the  partnership.  The  record  be- 
fore us  does  not  indicate  that  E.  N.  Brown 
and  Clara  Brown  were  partners.  It  shows 
that  E.  N.  Brown  was  the  son  of  Clara 
Brown,  that  each  owned  160  acres  of  land 
separate  and  distinct  from  each  other,  and 
that  they  each  own  separately  a  part  of  the 
personal  property  leased  to  the  appellant. 
That  l)eing  true,  there  is  no  question  but 
what  E.  N.  Brown  had  a  right  to  sell  and 
dispose  of  the  property  belonging  to  him  In- 
cluded in  said  lease,  and  that  the  purchaser 
would  be  entitled  to  all  of  the  rights  under 
said  lease  that  Brown  had.  And  for  that 
reason  Clara  Brown  was  not  a  necessary 
party  to  this  action.  For  all  that  appears 
from  the  record,  the  appellant  had  account- 
ed to  her  for  her  entire  share  of  the  prod- 
ucts and  stock  sold  or  disposed  of  under  the 
terms  of  said  lease.  The  respondent  is  en- 
titled to  all  of  the  rights  under  said  lease 
that  E.  N.  Brown  was  entitled  to  thereun- 
der. 

The  order  of  the  court  appealed  from  Is 
sustained.  Costs  of  this  appeal  are  awarded 
to  respondent 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 


SHIELDS  V.  JOHNSON  et  al. 
(Supreme  Court  of  Idaho.     Dec.  31,  1904.) 

EQUITY— PLEADING — JURY    TRIAL    MAY    BE    DE- 
NIED. 

1.  Where  an  action  is  brought  in  the  district 
court  by  the  party  actually  in  possession  of  the 
property  in  controversy,  for  the  purpose  of 
quietint;  title  to  his  leasehold  estate,  under  the 
provisions  of  section  4538.  Rev.  St.  1887.  it  is 
a  suit  in  equity,  and  neither  party,  as  a  matter 
of  right,  is  entitled  to  a  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  Coun- 
ty;  E.  C.  Steele,  Judge. 

Bill  by  M.  J.  Shields  against  Franii  M. 
Johnson  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

George  G.  Pickett  and  S.  S.  Denning,  for 
appellants.    Forney  &  Moore,  for  respondent. 

STOCKSLAGER,  J.  The  complaint  In 
this  action  alleged  that  the  defendants  John- 
son were  and  are  husband  and  wife,  and  on 
the  10th  day  of  Octol)er.  1000,  were  the  own- 
ers of  certain  real  estate  In  Latuh  county; 


that  on  that  date  said  Johnsons,  as  parties 
of  the  flrst  part,  and  plaintiff  herein,  as 
party  of  the  second  part,  for  a  valuable  con- 
sideration, therein  expressed,  entered  Into  a 
contract  or  agreement  by  the  terms  of  which 
It  is  shown  that  plaintiff  leased  said  real 
estate  for  a  term  expiring  on  the  1st  day  of 
December,  1904.  with  the  privilege,  at  the 
option  of  the  party  of  the  second  part,  for  a 
two-years  extension,  at  the  price  hereinafter 
mentioned.  It  Is  shown  by  the  lease  that  the 
parties  of  the  flrst  part  are  to  furnish  all 
the  material  necessary  to  keep  the  fences  In 
good  repair  on  the  said  property,  and  the 
party  of  the  second  part  to  furnish  neces- 
sary labor  to  put  such  material  In  use.  It  Is 
also  shown  by  the  terms  of  this  lease  or  con- 
tract that  the  party  of  the  second  part  had 
an  option  to  buy  all  of  said  land  at  the  time 
of  any  rental  payment  at  the  price  of  $4,500, 
and,  in  case  party  of  the  second  part  should 
elect  to  purchase,  then  his  rental  payment  at 
that  time  should  be  part  of  the  $4,500.  It 
was  provided  that  the  rental  for  the  flrst 
four  years  should  be  $250  per  annum,  pay- 
able not  later  than  the  Ist  day  of  November 
of  each  year,  and  before  the  crop  is  re- 
moved from  said  land.  If  before  that  date; 
and.  In  case  the  party  of  the  second  part 
shall  continue  the  lease  for  the  additional 
two  years,  then  the  rental  should  be  $300  per 
annum.  There  Is  also  a  provision  In  the 
lease  that  provides.  If  default  shall  be  made 
In  the  payment  of  said  rent,  or  any  portion 
thereof,  when  due.  and  for  30  days  thereaft- 
er, the  said  lessors,  their  agents,  etc.,  may 
re-enter  and  take  possession,  and  at  their 
option  terminate  the  lease. 

Plaintiff  alleges  that  he  entered  Into  the 
possession  of  said  premises  after  the  execu- 
tion of  the  lease,  and  has  faithfully  kept  and 
performed  all  of  its  terms  and  conditions; 
that  the  defendants,  and  each  of  them,  claim 
an  estate  and  interest  In  and  to  said  prem- 
ises, or  some  part  or  portion  thereof,  ad- 
verse to  the  interest  of  plaintiff,  which  said 
claim  or  estate  or  interest  of  defendants,  or 
either  of  them,  is  to  plaintiff  unknown;  that 
such  claim  of  defendants,  or  either  of  them, 
la  without  right,  title,  or  interest  paramount 
to  plaintiff's  right  therein  and  plaintiff's 
right  of  possession  thereof.  Plaintiff,  for  a 
further  cause  of  action  against  defendants, 
alleges  that  about  March,  1904,  the  defend- 
ants conspired  together  to  wrong,  cheat,  and 
defraud  plaintiff,  and  to  oust  and  eject  plain- 
tiff from  possession  of  said  premises,  and  in 
pursuance  of  said  conspiracy  upon  the  part 
of  defendants,  and  in  furtherance  thereof, 
and  for  the  purpose  and  with  the  unlawful 
and  wrongful  intent  to  wrong,  cheat,  and 
defraud  plaintiff,  and  to  oust  and  eject  him 
from  the  possession  of  said  premises,  the 
said  defendant  F'rank  Frazler  at  various  and 
divers  times  during  said  month  of  March, 
1004.  in  the  absence  of  the  plaintiff  from 
said  premises,  and  without  plaintiff's  knowl- 
edge or  consent,  and  against  his  will,  has 
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entered  upon  said  premises,  and  has  com- 
mitted waste  thereon,  to  plalntlfTa  damage 
to  the  sum  of  ?500,  with  Intent  upon  the 
part  of  said  defendants,  and  each  of  them, 
to  wrongfully  and  unlawfully  cheat  and  de- 
fraud plaintiff. 

The  answer  admits  that  plaintiff  took  pos- 
session of  the  premises  as  alleged  in  his  com- 
plaint, but  denies  that  he  has  done  or  per- 
formed, faithfully  or  otherwise,  the  condi- 
tions of  his  contract,  or  that  plaintiff  is  en- 
titled to  the  quiet  and  peaceable  possession 
of  the  premises  up  to  or  until  the  1st  day  of 
December,  1904;  admits  that  the  defendants, 
and  each  of  them,  claim  an  estate  and  in- 
terest In  and  to  said  premises,  and  to  every 
part  and  portion  thereof,  adverse  to  the  in- 
terests of  the  plaintiff's  right  of  possession 
thereof,  but  denies  that  said  claim,  estate,  or 
Interest  of  the  defendants,  or  either  of  them, 
is  or  was  at  any  of  the  times  In  plaintifTs 
complaint  mentioned  to  the  plaintiff  un- 
Itnown,  but  defendants  allege  the  fact  to  be 
that  during  all  of  the  times  in  plaintifTs 
tromplaint  mentioned  the  defendants  Frank 
M.  Johnson  and  Emma  A.  Johnson  were  the 
owners  in  fee,  in  the  possession  of,  and  en- 
titled to  the  possession  of  the  land  and  prem- 
ises in  paragraph  1  of  plaintifTs  complaint 
specifically  described — ail  of  which  was  at 
all  times  in  said  complaint  mentioned  well 
known  to  the  plaintiff  herein;  denies  that 
the  claims  of  the  said  defendants,  or  either 
of  them,  is  without  right.  For  answer  to 
the  second  cause  of  action  denies  that  about 
March,  1904,  or  at  any  other  time,  or  at  all, 
defendants,  or  either  of  them,  conspired  to- 
gether or  otherwise  to  cheat  and  defraud 
plaintiff,  or  that  the  defendant  Frank  Fra- 
zler  at  various  and  divers  times  since  March, 
1904,  in  the  absence  of  said  plaintiff  from 
said  premises,  or  without  plaintiff's  knowl- 
edge or  consent,  has  or  did  enter  the  prem- 
ises or  committed  waste.  Defendants,  for 
a  further  and  separate  answer  and  defense, 
allege  the  contract  set  out  in  the  complaint, 
and  then  allege  that  during  the  year  1903 
plaintiff  herein  refused  and  neglected  to  pay 
the  rent  for  the  year  1903;  that,  after  said 
rent  became  due,  defendants  Frank  M.  John- 
son and  Emma  A.  Johnson,  his  wife,  com- 
menced an  action  in  the  district  court  of  the 
Second  Judicial  District  of  Idaho  in  and  for 
Latah  county,  said  action  being  brought  for 
the  recovery  of  the  rents  due  under  the  terma 
of  the  said  lease,  and  in  said  action  defend- 
ants elected  to,  and  so  alleged  that  they  "op- 
tioned to"  and  did  thereby,  terminate  said 
lease  and  all  the  rights  of  the  lessee  there- 
tinder  on  account  of  the  said  lessee  therein, 
the  plaintiff  herein,  failing  to  pay  said  rent 
when  due  according  to  the  terms  and  condi- 
tions of  said  lease;  that  after  the  trial  of 
said  action  in  said  court,  the  Judge  of  said 
court  made  and  entered  a  decree  as  follows 
(we  only  note  the  portion  of  this  decree  that 
has  a  liearlng  on  this  case):  "Wherefore,  by 
reason  of  the  law  and  the  fludinga  afore- 


said. It  is  ordered,  adjudged,  and  decreed 
that  the  plaintiff  Frank  M.  Johnson,  and 
Emma  A.  Johnson,  his  wife,  do  have  and 
recover  of  and  from  said  defendant,  M.  J. 
Shields,  the  sum  of  |250  as  rents  due  and 
owing  at  the  time  of  the  commencement  of 
this  action  from  defendant  to  plaintiff  here- 
in for  rent  due  under  the  terms  of  the  lease 
in  controversy  herein  for  the  year  1903,  and 
in  evidence  herein,  together  with  interest  on 
said  sum  at  the  rate  of  seven  (7)  per  cent, 
per  annum  from  December  1,  1903,  and  costs. 
It  Is  further  ordered,  adjudged,  and  decreed 
that  defendants  take  nothing  in  this  separate 
answer  and  equitable  defense  and  cross- 
complaint."  They  ne.xt  allege  that  by  virtue 
of  said  decree  awarding  them  $230  for  rent 
unpaid  for  the  year  19(13  they  had  a  right 
to  and  did  terminate  said  lease  and  all  of 
the  rights  of  said  M.  J.  Shields  therein. 
That  thereafter,  and  on  the  filing  of  said 
decree,  defendants  Johnson  quietly  and 
peaceably,  lawfully  and  without  hindrance 
of  any  kind,  entereil  into  and  took  possession 
of  said  premises,  as  they  had  a  right  to  do 
under  the  terms  of  said  lease,  and  ever  since 
the  filing  of  said  decree  have  been  and  are  in 
the  lawful,  quiet,  and  peaceable  posse!>sion 
of  said  lands  and  premises,  as  In  law  and 
equity  they  are  entitled  to  do.  Then  they 
allege  that  the  plaintiff  has  no  right,  title, 
or  Interest  in  said  lands  or  premises,  and  has 
had  no  right,  title,  or  Interest  in  or  to  said 
premises  since  the  4th  day  of  February,  1904; 
nor  is  the  plaintiff  at  this  time  the  owner 
of,  In  the  possession  of,  or  entitled  to  the 
possession  of  any  of  the  lands  or  premises. 
On  these  pleadings  this  case  was  tried  by 
the  court  without  a  Jury.  On  the  19th  day 
of  July,  1904,  the  defendants  moved  the  court 
to  have  the  case  set  as  a  law  action.  This 
application  was  denied,  and  defendants  ex- 
cepted, which  they  now  assign  as  error. 
Thereafter  the  court  filed  its  fludings  of  fact 
and  conclusions  of  law.  The  first  finding  of 
fact  is  that  the  plaintiff  and  defendants 
Johnson  entered  into  the  lease  as  alleged  In 
the  complaint,  and  set  out  the  lease  in  full. 
The  second  Is  that  upon  the  execution  and 
delivery  of  the  contract  plaintiff  entered  in- 
to the  possession  of  the  premises,  and  has 
done  and  performed  all  of  the  terms  and  con- 
ditions therein  provided  by  him  to  be  kept 
and  performed,  and  has  faithfully  complied 
with  all  of  its  terms,  and  is  entitled  to  the 
quiet  and  peaceable  possession  of  the  prem- 
ises mentioned  and  described  in  said  con- 
tract during  the  time  provided  for  by  said 
lease,  to  wit,  up  to  and  until  the  1st  day  of 
December,  1904.  Third.  That  the  defend- 
ants, and  each  of  them,  claim  an  estate  and 
Interest  in  said  premises  adverse  to  the  plain- 
tiff and  plaintiff's  Interest  therein  under  and 
by  virtue  of  the  lease  hereinbefore  describ- 
ed. Fojirth.  That  such  claim  of  defendants, 
and  each  of  them.  Is  without  right,  and  the 
defendants  have  no  right,  title,  or  interest 
whatever  In  said  premises,  or  any  part  or 
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portion  thereof,  paramount  to  plaintiff's  In- 
terest and  right  of  possession.  The  first  con- 
clusion of  law  is  that  the  plaintiff,  having 
done  and  performed  all  of  the  terms  and  con- 
ditions of  said  contract  therein  provided  by 
him  to  be  kept  and  performed,  is  entitled  to 
the  quiet  and  peaceable  possession  of  the 
premises  mentioned  in  the  contract  during 
the  term  provided  for  by  said  lease,  to  wit, 
up  to  and  including  the  Ist  day  of  December, 
1904.  The  second  conclusion  is  that  plain- 
tiff is  entitled  to  a  decree  as  prayed  for  in 
the  complaint.  Third.  That  plaintiff  is  en- 
titled to  his  costs.  Judgment  and  decree 
entered  in  compliance  with  the  foregoing 
findings  and  conclu-sions. 

Counsel  for  appellants  first  urge  that  when 
the  plaintiff  rested  his  case  the  motion  for 
nonsuit  then  filed  and  submitted  should  have 
been  sustained.  This  motion  was  properly 
overruled. 

The  next  contention  is  that  there  was  no 
question  of  an  adverse  estate  entering  into 
this  case,  nor  any  equities  of  any  kind  or 
nature  whatever  that  would  bring  it  tinder 
the  provisions  of  section  4538,  Rev.  St.  18S7, 
which  reads  as  follows:  "An  action  may  be 
brought  by  any  person  against  another  who 
claims  an  estate  or  Interest  In  real  property 
adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim."  With  the  answer 
of  defendants  "admitting  that  defendants, 
and  each  of  them,  claim  an  estate  and  inter- 
est in  and  to  said  premises,  and  to  every  part 
and  portion  tliereof  adverse  to  the  interest 
of  the  plaintiff  in  and  to  said  premises  and 
to  plaintiff's  right  to  possession  thereof,"  we 
think  brings  this  action  clearly  under  the 
provisions  of  section  4538.  It  is  urged  by 
respondent,  and  not  denied  by  appellants, 
that  at  the  time  of  the  trial  the  question  of 
damages  was  waived  by  plaintiff  with  the 
consent  of  defendants,  and  all  allegations  in 
the  complaint  as  to  damages  were  eliminated 
therefrom,  thus  leaving  the  sole  question  for 
the  coxirt  to  determine  as  to  who  was  enti- 
tled to  the  possession  of  the  premises.  This 
question  the  court  found  In  favor  of  the 
plaintiff.  In  Johnson  v.  Hurst,  77  Pac.  791, 
this  court,  speaking  through  Mr.  Justice  Ail- 
shle,  said:  "In  California  it  has  been  held 
that  the  action  to  quiet  title  under  section 
738  of  the  Code  of  Civil  Procedure,  and 
which  is  identical  with  our  section  4538.  em- 
braces 'every  interest  or  estate  In  land  of 
which  the  law  takes  cognizance'  [citing 
Pierce  v.  Felter,  53  Cal.  18;  Wilson  v.  Madi- 
son. 55  Cal.  5;  Orr  v.  Stewart,  67  Cal.  277,  7 
Pac.  693;  Pennle  t.  Hildreth,  81  Cal.  130,  22 
Pac;  399  (last  two  cases  cited  with  approval 
in  Pioneer  Land  Co.  t.  Maddux,  109  Cal.  640, 
42  Pac.  295,  50  Am.  St.  Rep.  67)].  This  court 
tield  to  the  same  effect  in  Fry  v.  Summers,  i 


Idaho,  424,  39  Pac.  1118.  The  plaintiff  made 
a  showing  which  entitled  him  to  recover. 
The  defendant  was  a  naked  trespasser,  and 
established  no  right  either  at  law  or  in  equi- 
ty. Entertaining  the  views  of  this  case  as 
herein  expressed,  we  see  no  reason  for  order- 
ing a  new  trial."  The  same  may  be  said  of 
the  case  at  bar.  The  plaintiff  asked  that  the 
defendants  be  required  to  come  into  court 
and  set  up  their  claim,  which  they  did  by 
averring  a  title  which  they  claimed  was  bet- 
ter and  paramount  to  the  claim  of  plaintiff. 
The  question  of  damages  was  eliminated  by 
consent,  and  the  court  settled  the  issue  Id 
favor  of  the  plaintiff. 

It  is  next  insisted  by  learned  counsel  for 
appellants  that  they  were  entitled  to  a  trial 
by  Jury.  There  is  no  merit  in  this  position. 
It  is  well  said  in  respondent's  brief:  "Mr. 
Shields  being  in  possession  of  the  premises 
and  the  defendants  claiming  an  estate  and. 
Interest  in  the  promises  adverse  to  the  plain- 
tiff, no  court  other  than  a  court  of  equity 
could  offer  the  plaintiff  adequate  and  com- 
plete remedy."  See  Root  v.  Railroad  Co.,  105 
U.  S.  189,  26  L.  Ed.  975;  Hipp  v.  Babin,  19 
How.  271,  15  L.  Ed.  633.  For  a  full  discus- 
sion of  this  question,  see  Angus  v.  Craven 
(Cal.)  64  Pac.  1092. 

AVe  have  carefully  reviewed  the  California 
cases  cited  by  defendants,  to  wit,  Gillespie 
V.  Gouly,  120  Cnl.  515,  52  Pac.  816;  Donohue 
v.  Meister,  88  Oal.  121,  25  Pac.  1006,  22  Am. 
St.  Rep.  283;  Newman  v.  Duane,  89  Cal.  597, 
27  Pac.  66;  Hughes  v.  Dunlap,  91  Cal.  385, 
27  Pac.  642;  Taylor  v.  Ford,  92  Cal.  419,  28 
Pac.  441;  Landregan  v.  Peppin,  94  Cal.  465, 
29  Pac.  771;  Haggln  v.  Kelley,  136  Cal.  481, 
69  Pac.  140 — and  do  not  think  they  apply  to 
the  case  at  bar. 

The  question  as  to  the  right  of  trial  by  a 
Jury  in  equity  cases  was  before  this  court  in 
Chrlstensen  v.  Hollingsworth,  6  Idaho,  87,  53- 
Pac.  211,  96  Am.  St.  Rep.  256.  The  opinion 
is  by  Chief  Justice  Sullivan,  and  concurred 
in  by  his  associates  Justices  Huston  and 
Quarles.  The  syllabus  says:  "The  guaranty 
found  in  section  7,  art.  1,  of  the  Constitu- 
tion, that  the  right  of  trial  by  Jury  should 
remain  inviolate,  was  not  intended  to  extend 
the  right  of  trial  by  Jury,  but  simply  to  se- 
cure that  right  as  It  existed  at  the  date  of 
the  adoption  of  the  Constitution.  Such  pro- 
vision does  not  guaranty  a  Jury  trial  lu 
equitable  actions."  A  large  number  of  cases 
are  cited  in  this  opinion  supporting  this  posi- 
tion. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed,  with  costs  to  respond- 
ent. 

SULLIVAN,  C.  J.,  and  AILSHIE,  1^  con- 
cur. 
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SHIELDS  T.  JOHNSON  et  al. 

(Supreme  Court  of  Idaho,  Dec.  31,  1904     On 

Rehearing,  Jan.  30,  1905.) 

INJUNCTIONS  PENDENTE  LITE— TO   BE8TBAIN 
TKESPASS — LAROELy    DISCBETIONABY. 

1.  A  large  discretion  is  vested  in  the  trial 
court  in  the  granting  of  temporary  injunctions 
to  hold  property  in  statu  quo  pendini?  the  de- 
termination of  the  action,  and  its  exercise  will 
not  be  reversed  on  appeal  unless  a  clear  abuse 
is  shown. 

2.  Courts  of  equity  should  hesitate  before 
granting  injunctions  to  restrain  trespass  com- 
mitted under  color  of  title  or  right. 

3.  The  statute  (section  4288.  Rev.  St.  1887) 
authorizing  the  issuance  of  injunctions  is  liber- 
ally construed  by  the  courts. 

(Syllabus  by  the  O^urt.) 

Appeal  from  District  Court,  Latah  County; 
E.  C.  Steele,  Judge. 

Bin  by  M.  J.  Shields  against  Frank  M. 
Johnson  and  Frank  Frazier.  From  an  order 
granting  an  Injunction  pendente  lite  and  re- 
fusing to  dissolve  it,  defendants  appeal.  Af- 
firmed. 

8.  8.  Denning  and  G.  G.  Pickett,  for  ap- 
pellants.    Forney  &  Moore,  for  respondent 

AILSHIE,  J.  This  is  an  appeal  from  an 
order  made  by  the  district  Judge  on  the  8th 
day  of  August,  1904,  refusing  to  dissolve  a 
temporary  restraining  order  theretofore  is- 
sued, and  making  and  entering  bis  further 
order  continuing  in  force  such  restraining 
order  during  the  pendency  of  the  action. 
The  action  was  commenced  on  the  18th  day 
of  July,  1904,  by  the  plaintiff,  M.  J.  Shields, 
against  the  defendants,  praying  for  an  in- 
junction against  the  defendants  restraining 
them  from  cutting,  removing,  or  interfering 
with  the  plaintiff's  crops  growing  upon  a 
certain  ICO-acre  tract  of  land  which  plain- 
tiff had  leased  from  the  defendant  Johnson, 
and  for  an  order  restraining  the  defendants 
from  interfering  with  the  plaintiff's  lease- 
hold estate  in  and  to  the  tract  of  land,  and 
for  damages  for  trespasses  committed.  Up- 
on the  filing  of  the  complaint  a  temporary 
restraining  order  was  issued,  and  an  order 
to  show  cause  why  the  same  should  not  be 
continued  in  force  pending  the  litigation  was 
at  the  same  time  issued  and  served.  There- 
after the  defendants  moved  to  dissolve  the 
injunction  and  quash  the  writ  that  had  been 
issued,  which  motion  was  heard  at  the  same 
time,  and  with  plaintiflTa  motion  to  continue 
the  order  in  force  pending  the  action.  After 
the  hearing  the  trial  Judge  made  and  entered 
his  order  continuing  the  injunction  in  force 
upon  the  execution  and  delivery  of  a  good 
and  sufficient  bond  by  the  plaintiff  in  the 
sum  of  $300. 

On  the  10th  day  of  October,  1900,  the  de- 
fendant Frank  M.  Johnson,  and  his  wife, 
Emma  A.  Johnson,  by  an  instnnnent  in  writ- 
ing leased  and  let  unto  the  plaintiff  their 
160-acre  tract  of  land  situated  in  Latah 
county  for  the  period  of  four  years  for  an 


annual  rental  of  |2o0,  payable  on  or  before 
the  1st  day  of  November  each  year.  Thin 
lease  also  contained  an  option  whereby  the 
lessee  might  continue  In  possessiob  of  the 
premises  for  an  additional  period  of  two 
years  upon  paying  a  rental  of  $300  per  an- 
num, and  It  contained  a  further  option  where- 
by the  lessee  might  purchase  the  farm,  upon 
compliance  with  certain  conditions,  for  the 
sum  of  $4,500.  Plaintiff  alleged  that  after 
enterhig  into  the  possession  of  this  tract  of 
land  be  caused  the  same  to  be  farmed  and 
cultivated  and  part  of  It  sown  in  alfalfa  and 
the  remainder  In  bromus  innermis,  and  that 
while  these  grasses  were  growing  upon  the 
land  the  defendants  entered  and  plowed  up 
some  80  acres,  and  sowed  oats  thereon,  and 
that  at  the  time  of  the  commencement  of 
this  action  the  defendants  were  cutting  and 
removing  the  grasses  and  oats,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $2,000. 
The  plaintiff  also  filed  an  affidavit  showing 
that  the  defendants  where  wholly  insolvent, 
and  unable  to  respond  to  any  Judgment  for 
damages,  and  that  the  defondant  Johnson  and 
his  wife  had  filed  a  statutory  homestead  ui)on 
such  tract  of  land.  The  defendants  claim  by 
their  answer  and  affidaAits  filed  in  support 
thereof  that  they  entered  the  premises  after  a 
bre.ach  of  the  terms  of  the  lease  by  the  plain- 
tiff, and  in  pursuance  of  the  stipulation  con- 
tained in  the  lease.  They  also  filed  affldavit^^ 
tending  to  show  that  they  were  not  wholly 
insolvent,  but  were  able  to  respond  in  dam- 
ages in  at  least  the  sum  of  $500.  After  an 
examination  of  the  rec«rd  it  is  sufBclent  to 
say  that  we  feel  about  this  case  very  much 
as  was  expressed  by  Chief  Justice  Beatty  Iji 
Gilpin  T.  Sierra  Nevada  Consolidated  Mining 
Company,  2  Idaho  (Hash.)  709,  23  Pac.  547. 
wherein  he  said:  "Admitting  the  defendant  Is 
right,  the  inconvenience  to  It  from  an  injunc- 
tion will  be  less  than  will  be  the  damage  to 
the  plaintiff  should  he  prove  to  be  right." 
Considerable  discretion  is  allowed  in  the 
granting  of  temporary  injunctions  to  hold 
property  in  statu  quo  pending  the  litigation 
where  a  good  and  suOicient  bond  is  required 
of  the  plaintiff  for  the  protection  of  the  de- 
fendant in  case  it  should  develop  upon  the 
trial  that  tlie  plaintiff  is  in  the  wrong.  1 
Spelling,  Extraordinary  Relief,  §  22.  While 
coiu-ts  are  not  very  free  to  grant  injunctions 
to  restrain  trespass  where  it  is  committed  un- 
der color  of  title  or  right  (1  Spelling,  Extraor- 
dinary Relief,  lii  33G-304),  still  in  thU  case 
there  was  pretty  strong  evidence  submitted  by 
the  plaintiff  tending  to  show  the  inability  of 
the  defendants  to  respond  to  any  judRmont 
for  damages  in  case  the  plaintiff  should  se- 
cure such  a  judgment  against  them.  It  should 
also  be  observed  that  our  statute  authorizing 
these  Injunctions  is  broader  and  more  liberal 
than  most  statutes,  and  has  received  a  quite 
latitudinous  construction  from  this  court. 
Gilpin  V.  Sierra  Nevada  Consolidated  Mining 
Co.,  supra;   Staples  v.  Rossi,  7  Idaho,  CIS,  05 
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Pae.  67;  Wilson  t.  Eagleson  (Idaho)  71  Pac. 
613;  Meyer  v.  First  Xatloiial  Bank  (Idaho)  77 
Pac.  334;  Price  v.  Grlce,  79  Pac.  387.  We 
do  not  think  the  trial  judge  abused  his  dis- 
cretion In  granting  the  luJUBctiou  and  re- 
fusing to  dissolve  the  same. 

For  the  foregoing  reasons  the  order  appeal- 
ed from  will  be  alhrmed.  Costs  awarded  to 
respondent. 

SULLIVAN,  C.  J.,  and  STOCKSLAGER,  J., 
concur. 

On  Rehearing. 

STOCKSLAGER,  C.  J.  Counsel  for  appel- 
lants file  a  petition  for  rehearing  in  this 
case,  and  very  earnestly  insist  that  tbey  are 
entitled  to  be  again  beard.  First,  "that  the 
plaintiff  had  a  plain,  speedy  and  adequate 
remedy  at  law";  and,  second,  "that  the  plain- 
tiff was  guilty  of  such  laches,  under  the  state- 
ment of  facts  In  this  case,  that  would  preclude 
him  from  obtaining  a  preliminary  injunc- 
tion." Owing  to  the  earnestness,  and,  we  be- 
lieve, candor,  of  appellants'  application  for 
a  rehearing,  we  have  again  gone  over  the  en- 
tire record  and  briefs  filed  and  submitted  on 
the  hearing  of  the  case  on  its  merits. 

Taking  up  the  first  proposition — that  the 
plaintiff  had  a  plain,  speedy,  and  adequate 
remedy  at  law — this  question  is  answered  by 
the  opinion,  wherein  it  is  said  "that  the  plain- 
tiff bas  commenced  bis  action  for  |2,000  dam- 
ages against  the  defendants,  and  filed  an  affi- 
davit showing  tbat  defendants  were  wboll.; 
Insolvent  and  unable  to  respond  to  any  Judg- 
ment for  damages,  and  that  defendants  John- 
son and  his  wife  had  filed  a  statutory  home- 
stead upon  such  tract  of  land."  It  is  also 
stated  in  the  opinion  that  defendants  filed  af- 
fidavits tending  to  show  that  they  were  not 
wholly  Insolvent,  but  were  able  to  respond  in 
at  least  $500  damages.  I  apprehend  this 
showing  was  what  prompted  the  learned  trial 
Judge  to  order  the  writ  It  was  shown  that 
defendants  went  upon  the  land  leased  by  the 
Johnsons  to  plaintiff  and  plowed  up  about  50 
acres  of  said  land  sown  with  bromus  inner- 


mis,  and  sowed  thereon  a  crop  of  oats,  and 
also  plowed  up  the  40  acres  of  land  sown  to 
alfalfa.  After  this,  and  about  July  11,  1904, 
without  plaintiff's  knowledge  or  consent,  de- 
fendants entered  upon  said  premises  and  cut 
down  about  40  acres  of  the  said  grass  sown 
and  known  as  bromus  innernils.  With  an  ac- 
tion pending  for  $2,000  damages  against  the 
defendants,  and  an  allegation  of  their  in- 
solvency, with  a  counter  showing  that  de- 
fendants were  able  to  respond  In  $500  dam- 
ages, showing  tbat  90  acres  of  land  sown  in 
grass  had  been  plowed  up  and  the  grass  cut 
from  40  acres  more,  evidently  impressed  the 
court  with  the  idea  that  the  defendants  were 
unable  to  resiwud  in  damages  already  inflict- 
ed if  the  plaintiff  was  able  to  sustain  the  al- 
legation of  his  complaint  which  was  verified. 

As  to  the  next  reason  urged — "that  the 
plaintiff  was  guilty  of  such  laches,  under  the 
statement  of  facts  In  the  case,  that  would  pre- 
clude him  from  obtaining  a  preliminary  in- 
junction"— we  cannot  give  our  assent  to  this 
proposition.  The  plaintiff  bad  been  placed  in 
possession  of  the  Johnson  farm  under  a  lease 
for  a  term  of  years  that  bad  not  expired. 
The  Johnsons  bad  attempted  to  forfeit  the 
lease  by  another  action  In  the  district  court, 
in  the  Judgment  of  which  it  was  adjudged 
that  plaintiff  in  this  action  was  Indebted  to 
defendants  Johnson  in  this  action  In  a  certain 
sum  of  money,  the  court  holding  tbat  the 
amount  of  money  due  plaintiff  in  that  action 
against  plaintiff  in  this  action  was  for  rent, 
and  not  an  action  to  declare  a  forfeiture  of 
the  lease.  This  being  true,  the  Johnsons  and 
their  eniploygs  were  trespassers  when  tbey 
entered  the  land  for  the  purpose  of  plowing 
up  the  crops  there  grown  upon  the  land,  or 
for  the  purpose  of  cutting  down  the  crops; 
but  plaintiff  was  not  confined  to  that  remedy 
alone. 

We  are  still  of  the  opinion  that  this  was  a 
proper  case  for  an  injunction  under  the  fa£ts 
in  this  case,  and  a  rehearing  is  denied. 

▲ILSHIB  and  SULLIVAN,  JJ.,  concur. 
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HUMBIBD  LUMBER  CO.  r.  KOOTENAI 

COUNTY. 

(Supreme  Court  of  Idaho,  Dec.  31,  1901    On 
Rebearinc,  Jan.  30,  1905.) 

COTTRTT  OOXUiaaiONERS— APPEAI.  ITtOM  OBDEB 
— TRANSMISSION  OF  PAPERS  TO  JUDOE — 8ET- 
TLKUENT  or  STATEMENT — TAX  LEVT — BPECIAI. 
BOAD   TAX— DUPLICATE   TAXATION. 

1.  The  provision  of  section  1778,  Rev.  St. 
1887,  as  amended  by  act  of  February  14,  1899 
(Seas.  Laws  1899,  p.  249),  requiring  the  clerk 
to  transmit  the  papers  on  appeal  from  an  order 
of  the  board  of  commissioners  to  the  district 
jud^  within  five  days  after  the  service  of  the 
notice  of  appeal,  is  not  jurisdictional,  and  a 
failure  to  do  so  does  not  deprive  the  appellant 
of  the  benefits  of  his  appeal. 

2.  It  is  the  privilege  and  duty  of  a  trial  judge 
to  require  a  statement  on  motion  for  a  new  trial 
or  on  appeal  to  be  corrected  until  it  conforms 
to  the  truth  as  to  all  matters  it  purports  to 
contain,  whether  any  amendments  have  been  of- 
fereil  or  not,  and  a  statement  should  not  be 
settled  until  it  is  so  corrected,  if  errors  exist. 

3.  Act  March  5,  1901  (Sess.  Laws  1901,  p. 
78),  "providing  for  a  special  property  road  tax, 
And  defining  the  duties  of  officers  in  the  levy 
and  collection  thereof,"  is  not  in  conflict  with 
the  last  clause  of  section  5,  art.  7,  of  the  Con- 
stitution, which  provides  that  "duplicate  taxa- 
tion of  property  for  the  same  purpose  during 
the  same  year,  is  hereby  prohibited,  where  all 
the  taxable  property  of  the  county  is  required 
to  respond  to  such  levy,  notwithstanding  a  gen- 
<eral  tax  levy  is  made  for  the  same  year  for  road 
purposes. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;   Ralph  T.  Morgan,  Judge. 

The  board  of  commissioners  of  Kootenai 
county  made  an  order  on  the  30th  day  of 
January,  1903,  levying  a  special  property 
road  tax  on  all  the  taxable  property  within 
Kootenai  county,  and  from  the  order  so 
made  the  Himiblrd  Lumber  Company,  a  cor- 
poration owning  property  within  said  coun- 
ty, appealed  to  the  district  court.  The  or- 
der of  the  board  of  commissioners  vraa 
affirmed  by  the  district  court,  and  the  appel- 
lant thereupon  appealed  to  this  court.  Judg- 
ment and  order  affirmed. 

Charles  L.  Heltman  and  M.  J.  Gordon,  for 
appellant.  Thos.  L.  Wilson  and  Charles  W. 
Beale,   for  respondent 


AILSHIE,  3.  On  the  30th  day  of  January, 
1903,  the  board  of  commissioners  of  Koo- 
tenai county,  then  being  In  regular  session, 
made  and  entered  of  record  the  following 
order: 

"In  the  Matter  of  Levying  a  Special  Road 
Tax  for  the  Year  1903.  The  levy  of  a  spe- 
cial road  tax  being  at  this  time  under  dis- 
cussion. In  the  Judgment  of  the  board  the 
regular  tax  levy  for  roads  is  insufficient  to 
nieet  the  requirements  required  on  the  roads 
In  Kootenai  county,  the  board  by  a  unani- 
mous vote,  passed  the  following  resolution: 
Be  it  resolved  that  a  special  propei-ty  tax  of 
eight  (8)  mills  on  the  dollar  be,  and  the  same 
is  hereby,  levied  against  all  of  the  taxable 


property  In  the  several  road  districts  of 
Kootenai  county,  Idaho,  in  accordance  with 
the  provisions  of  an  act  of  the  Legislature 
of  the  state  of  Idaho,  entitled,  'An  act  pro- 
viding for  a  special  property  road  tax,  and 
defining  the  duties  of  officers  in  the  levy  and 
collection  thereof.'  And  It  Is  further  re- 
solved: That  where  work  Is  performed  In 
working  out  road  tax  hereby  levied,  |2.00 
per  day  shall  be  allowed  for  each  man,  and 
$2.00  per  day  for  each  team,  as  full  com- 
pensation for  each  day's  labor  performed 
upon  the  road." 

At  the  time  of  making  the  foregoing  order 
the  appellant,  the  Humbird  Lumber  Com- 
pany, a  corporation,  was  the  owner  of  large 
bodies  of  timber  land  situated  within  Koo- 
tenai county,  and  subject  to  the  tax  levy 
as  set  out  in  said  order,  and,  being  dissatis- 
fied with  the  action  of  the  board,  and  de- 
siring to  test  the  validity  of  the  order  and 
the  constitutionality  of  the  act  of  the  Leg- 
islature authorizing  such  an  order  and  levy, 
appealed  from  the  action  of  the  board  to 
the  district  court  After  perfecting  the  ap- 
peal, the  appellant  filed  what  was  designated 
a  complaint  on  appeal,  and  thereafter  a  stip- 
ulation was  entered  Into  between  the  respec- 
tive counsel  as  to  the  facts  In  the  case.  The 
case  was  heard,  and  on  the  19th  day  of 
January,  1904,  the  district  court  rendered 
and  entered  his  Judgment  affirming  the  ac- 
tion and  order  of  the  board  of  commission- 
ers, and  holding  the  same  valid  and  binding 
upon  the  appellant.  From  this  order  and 
Juiigmeut  the  appellant  has  appealed  to  this 
court. 

It  appears  that  the  clerk  did  not  transmit 
the  papers  on  appeal  to  the  district  Judge 
within  five  days  after  the  filing  thereof  by 
appellant  as  required  by  section  1778,  Rer. 
St.  1887,  as  amended  by  act  of  February  14, 
1899  (Sess.  Laws  1899,  p.  249),  and  for  that 
reason  respondent  contends  that  the  district 
Judge  never  acquired  Jurisdiction  of  the  ap- 
peal, and  that  the  same  should  have  been 
dismissed.  This  question  has  been  frequent- 
ly raised  on  these  appeals,  and  we  think  it 
proper  to  say  here  that  such  failure  or  neg- 
lect on  the  part  of  the  clerk  should  not  de- 
prive the  appellant  of  the  benefits  of  his  ap- 
peal. The  appeal  Is  perfected  upon  the  serv- 
ice of  notice.  Great  Northern  R.  Co.  v.  Koo- 
tenai County  (Idaho)  78  Pac.  1078.  And  the 
transmlssslon  of  papers  to  the  Judge  Is  a 
purely  ministerial  act  to  be  performed  by 
the  clerk,  no  part  of  which  duty  rests  upon 
the  appellant  any  more  than  upon  the  re- 
spondent. The  only  purpose  of  transmitting 
the  papers  to  the  Judge  within  so  sliort  a 
time  is  that  he  may  direct  a  summary  hear- 
ing at  chambers  if  he  thinks  the  npi>enl  is 
one  of  sufficient  Importance  to  require  im- 
mediate consideration  and  decision.  The 
matter  can  as  easily  be  brought  to  the  at- 
tention of  the  Judge  by  the  respondent  as 
by  the  appellant    We  are  cited  to  Clyue  ». 
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Bingham  County,  7  Idaho,  75,  CO  Pac.  76, 
In  support  of  the  position  taken  by  re- 
spondent, but  we  do  not  think  anytblngr  said 
in  that  case  supports  respondent's  conten- 
tion. 

Some  discussion  is  entered  into  in  the  re- 
spective briefs  concerning  the  action  of  the 
trial  Judge  in  sending  up  an  extenrtve  ad- 
ditional certificate  as  to  certain  things  oc- 
curring and  others  not  occurring  as  set 
forth  in  the  statement  of  the  case.  It  seems 
that  respondent  filed  and  served  certain 
amendments  to  the  proposed  statement,  but 
not  within  the  statutory  time.  Those  amend- 
ments were  therefore  not  Incorporated  in 
the  statement,  and  after  the  settlement  of 
the  same  the  Judge  made  and  filed  bis  cer- 
tificate setting  forth  that  numerous  matters 
contained  in  the  statement  were  never  pre- 
sented to  him,  and  other  corrections  that 
should  have  been  made.  We  do  not  think 
the  practice  of  settling  statements,  and, 
after  having  done  so,  and  possibly  in  the 
absence  of  the  counsel  for  one  or  both  sides, 
making  and  filing  an  Independent  certificate 
disputing  statements  contained  In  the  origi- 
nal statement  or  bill.  Is  commendable.  It 
Is  the  duty  of  a  trial  Judge  to  see  that  any 
and  all  statements  of  the  case  signed  by 
him  conform  to  the  facts,  and,  If  they  con- 
tain any  matter  that  is  not  true,  it  is  his 
duty  to  eliminate  the  same  from  the  state- 
ment, or  correct  it  until  It  does  conform  to 
the  truth,  whether  any  amendments  have 
been  offered  or  not.  When  a  trial  Judge 
discovers  that  errors  exist  In  the  record,  he 
should  call  them  to  the  attention  of  the  at- 
torney who  presents  the  same;  and.  If  he 
does  not  correct  them  to  conform  to  the 
facts,  the  statement  should  not  be  settled. 
It  Is  true  that  counsel  for  respondent  should 
carefully  examine  all  statements  served  upon 
him.  and  see  that  they  contain  no  false  or 
Incorrect  statements,  and  that,  on  the  other 
hand,  they  contain  the  whole  truth.  If, 
after  the  settlement  of  a  statement,  the 
trial  Judge  should  discover  that  the  same 
contained  some  error  or  mistake,  we  think 
It  is  still  proper  to  correct  It,  but  we  do  not 
think  such  correction  should  be  made  with- 
out first  giving  notice  to  counsel  on  both 
sides.  With  these  observations,  we  pass  to 
the  considerntion  of  the  controlling  legal 
proposition  presented  upon   this  ap]>eal. 

Section  5  of  article  7  of  the  Constitution 
provides  that  "all  taxes  shall  be  uniform  u])- 
on  the  same  class  of  subjects  within  the  terri- 
torial limits,  of  the  authority  levying  the 
taxes,  and  shall  be  levied  and  collected  un- 
der general  laws.  •  •  •  Provided  fur- 
ther, that  duplicate  taxation  of  proiwrty  for 
the  same  purix>se  during  the  same  year,  is 
hereby  prohibited."  It  will  be  observed  that 
the  tax  levy  complained  of  in  this  ease  was 
made  In  January,  and  Is  a  special  levy  for 
road  purposes  only.  The  general  tax  levy 
for  Kootenai  county  for  the.  yeai-  1003  was 


made  on  the  14th  day  of  September,  and, 
among  other  items,  contained  a  levy  of  30 
cents  on  each  $100  valuation  upon  all  taxable 
property  In  the  county  for  the  general  road 
fund.  Now  api^IIant  contends  that  since  by 
the  general  tax  levy  it  is  taxed  30  cents  on 
the  $100  valuation  for  road  funds,  and  by 
the  special  levy  made  in  January  it  is  taxed 
8  mills  on  the  dollar  for  road  purposes,  it  Is 
made  the  subject  of  duplicate  taxation.  In 
violation  of  the  provisions  of  section  5,  art 
7,  of  the  Constitution.  It  is  admitted  that 
the  appellant  has  not  been  singled  out  as  an 
individual  or  particular  subject  of  duplicate 
taxation,  but,  on  the  contrary,  it  appears  that 
all  taxable  property  within  Kootenai  county 
was  subjected  for  the  year  1903  to  the  same 
taxation  as  was  the  property  of  appellant. 
Under  the  statutes  of  this  state,  all  taxes 
collected  under  the  general  tax  levy  for  road 
purposes  are  disposed  of  as  follows:  First, 
25  per  cent,  of  the  taxes  collected  from  prop- 
erty taxable  within  any  given  road  district 
must  l>e  applied  to  the  use  of  the  roads  in 
that  particular  district,  and  the  remaining 
75  per  cent  goes  Into  a  general  fund  for  the 
use  of  the  public  highways  anywhere  within 
the  county.  City  of  Genesee  v.  Latah  County, 
4  Idaho,  141,  30  Pac.  701;  Carson  v.  City  of 
Genesee  (Idaho)  74  Pac.  8C2.  On  the  other 
hand,  all  labor  performed  or  money  collected 
by  virtue  of  this  special  levy  is  employed  up- 
on the  roads  within  the  road  district  from 
which  the  same  is  collected.  Act  March  5, 1901 
(Sess.  Laws  1901,  p.  78).  By  the  provisions 
of  this  act.  It  appears  to  be  optional  with  the 
board  of  commLssiouers  as  to  whether  or  not 
they  will  make  the  order  for  a  special  prop- 
erty road  tax;  but.  If  they  do  so,  the  entire 
tax  levied  under  such  order  may  be  paid  In 
labor  upon  the  public  roads.  This  is  the  only 
tax  levy  provided  for  by  statute  which  may 
be  paid  in  labor,  and  it  would  seem  that  the 
Legislature,  in  enacting  such  statute,  had  lu 
mind  the  great  necessity  for  keeping  up  the 
roads  and  highways,  and  at  the  same  time 
were  considering  the  easiest  way  of  Imposing 
a  i)art  of  this  burden  upon  the  taxpayers. 
They  must  have  concluded  that  a  large  num- 
ber of  taxpayers  could  more  easily,  between 
the  1st  of  Hay  and  the  1st  of  July,  perform 
a  nmuber  of  days'  labor  upon  the  roads  and 
highways,  than  pay  the  cash  by  way  of  taxes. 
It  is  certainly  true  that  the  board  of  commis- 
sioners, when  making  the  general  tax  levy, 
take  into  consideration  the  amoiuit  of  labor 
and  money  to  be  derived  from  the  special 
property  road  tax,  before  making  a  general 
levy  for  that  purpo.se.  It  must  be  conceded 
that  the  tax  derived  both  from  this  general 
levy  and  the  special  levy  is  all  collected  for 
ultimately  the  same  pUri)ose,  namely,  the  im- 
provement of  roads  and  highways;  and  the 
manner  and  method  of  collection  in  case  of 
deliiitiueucy  is  the  same  for  both  the  general 
and  special  levy,  and  both  are  made  at  the 
same  time.    It  does  not  seem  to  us,  however, 
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that  this  constitutes  duplicate  taxation,  with- 
in the  meaning  of  section  5,  art.  7,  of  the 
Constitution.  The  prohibition  contained  in 
that  section  against  duplicate  taxation  was 
undoubtedly  directed  against  the  taxing  of 
the  same  property  twice  during  the  same  year 
for  the  same  purpose,  while  other  lilce  and 
similar  projierty  Is  taxed  only  once  during 
the  same  period  for  the  same  purpose — as, 
for  example.  If  proi)erty  should  be  taxed 
against  the  bailor  and  bailee,  or  against  the 
trustee  and  cestui  que  trust,  mortgagor  and 
mortgagee,  such  a  taxation  would  be  clearly 
duplicate;  and  it  Is  In  this  sense  that  the 
uniformity  clause  found  In  many  of  the  Con- 
stitutions had  been  construed  prior  to  the 
adoption  of  our  Constitution.  1  Cooley  on 
Taxation  (3d  Ed.)  394;  27  A.  &  E.  Ency.  of 
Law  (2d  Ed.)  607. 

This  question,  as  It  arises  under  the  pe- 
culiar language  of  the  last  clause  of  section 
5,  is  not  free  from  doubt,  in  our  minds;  but, 
as  we  view  the  matter,  we  are  not  prepared 
to  hold  that  the  act  of  March  5,  1901  (Sess. 
Laws  1901,  p.  78),  Is  unconstitutional,  and 
that  the  levy  made  by  the  board  of  commis- 
sioners In  pursuance  of  that  statute  consti- 
tuted duplicate  taxation. 

The  Judgment  of  the  trial  court  will  be  af- 
firmed, and  the  order  of  the  board  of  com- 
missioners will  be  held  legal  and  valid. 
Costs  awarded  to  respondent 

SITLLIVAX,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 

On  Rehearing. 

ST(X:KSLAGER,  C.  J.,  Counsel  for  peti- 
tioner Insists  that  the  opinion  iu  this  case 
renders  meaningless  the  last  clause  of  sec- 
tion 5,  art  7,  of  the  Constitution,  and  that 
their  claim  for  relief  Is  based  upon  the  lan- 
guage, to  wit,  "Provided  further,  that  dupli- 
cate taxation  of  property  for  the  same  pur- 
pose during  the  same  year,  is  hereby  prohibit- 
ed." It  will  be  observed  that  the  entire  sec- 
tion 6,  art.  7,  of  the  Constitution,  was  dis- 
cussed and  construed  in  the  opinion  of  the 
court;  and  though,  as  said  by  Mr.  Justice 
AILSniE,  the  language  of  the  Inst  clause 
of  section  5,  art  7,  Is  i)ecullar,  we  are  not 
prepared  to  say  that  the  legislative  act  of 
March  5,  1901  (Sess.  Laws  1901,  p.  78),  is  un- 
constitutional. 

We  And  nothing  to  the  petition  for  rehear- 
ing that  changes  our  views  as  expressed  in 
the  opinion,  and  the  petition  is  denied. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


STATE  V.  ADAMS. 
(Supreme  Court  of  Idaho.     Jan.  28,  1905.) 

BOUNTY     LAW  —  KILLING     WILD      ANIMALS   — 

FBAUDULENT  CLAIM   AGAINST  COl'NTY— 

PBOOF— CONSUMMATION  OF  CRIME. 

1.  It  is  a  well-reco)mized  principle  of  criminal 
Jurisprudence  that  proof  of  certain  facts  may 


lead  irresistibly  to  the  presumption  that  an  act 
of  whirh  there  is  no  direct  proof  wa«  committe'l. 

2.  Where  it  is  shown  that  certain  means  were 
adoittm!  to  attain  a  certain  end,  and  the  end  iu 
itwlf  was  attained,  a  completion  of  the  act  will 
be  pro-sumed. 

3.  I'nder  the  provisions  of  xection  6.T8.'>.  Rev. 
St  18S7.  it  is  not  required  that  a  fraudulent 
bill  against  a  county  be  allowed  or  paid  before 
a  conviction  can  be  liad ;  and  it  is  no  defense 
that  the  ears  of  the  animals  for  which  bounty 
was  claimed  were  Rpurious,  and  easily  detected 
by  the  board  of  commLsisionerB.  In  such  case  it 
does  not  require  that  the  ears  be  gonuiiie. 

4.  The  provisions  of  section  1760b,  Rev.  St. 
1887.  have  lieen  superseded  by  an  act  approved 
March  11.  1901  (Sens.  Laws  1901,  p.  2Uij),  as  to 
the  animals  named  in  the  latter  act 

5.  Under  the  provisions  of  an  act  approved 
March  11,  1901  (Ses.s.  Laws  1901.  p.  20.>>.  one 
may  swear  to  his  claim  against  the  county  for 
bounty  before  any  one  in  the  county  authorized 
to  administer  oaths;  and  on  the  presentation. 
thereof,  with  the  ears,  and  whatever  part  of  the 
pelt  the  board  of  county  commissioners  may  re- 

aiiirp,  if  such  claim  is  valid,  the  board  is  au- 
lorized  to  allow  it. 

6.  The  fourth  section  of  said  act  approved 
March  11.  1901  (Sess.  Laws  1901.  p.  203),  in  re- 
ftard  to  the  making  of  false  affidavits,  was  not 
intended  to,  and  does  not,  supersede  the  provi- 
sions of  said  section  fiSS-l,  Rev.  St.  1S87.  but  is 
a  separate  and  distinct  crime  from  the  one 
referred  to  in  that  section. 

7. 1'nder  the  provisions  of  section  63.8i>,  Rev. 
St.  1887.  when  a  false  or  fraudulent  claim,  with 
intent  to  defraud  the  county,  is  presented  to  the 
board  for  the  purpose  of  procuring  its  allow- 
ance, the  crime  specified  in  said  section  is  con- 
aumma  ted. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Fremont  Coun- 
ty; James  M.  Stevens,  Judge. 

R.  D.  R.  Adams  was  convicted  of  present- 
ing a  false  and  fraudulent  claim  against 
Fremont  county,  and  appeals.     Affirmed. 

Hamer  &  McConnell  and  Hawley,  Puck- 
ett  &  Hawley,  for  appellant  John  A.  Bag- 
ley,  Atty.  Gen.,  and  O.  P.  Soule,  for  the  State. 

SULLIVAN,  J.  This  case  was  before  this 
court  at  its  November,  1903,  term,  and  was 
remanded  for  a  new  trhii.  75  Pac.  258.  On 
a  retrial  the  defendant  was  convicted  of  pre- 
senting a  false  and  fraudulent  claim  for 
$237  as  a  bounty  on  158  coyote  scalps,  which 
scalps  were  found  to  be  spurious  or  manufac- 
tured. The  prosecution  was  under  the  pro- 
visions of  section  6385  of  the  Revised  Stat- 
utes, which  section  is  as  follows:  "Every 
person  who,  with  intent  to  defraud,  pre- 
sents for  allowance  or  for  payment  to  any 
state  board  or  officer,  or  to  any  county,  town, 
city,  ward  or  village  board  or  officer,  au- 
thorized to  allow  or  pay  the  same  If  genuine, 
any  false  or  fraudulent  claim,  bill,  account 
vouclier  or  writing  is  guilty  of  a  felony." 
An  act  was  passed  at  the  Sixth  legislative 
session  entitled  "An  act  providing  for  the 
killing  of  coyotes,  lynx  and  wild  cats,"  and 
providing  a  fund  for  the  payment  of  the 
same  (Sess.  lAvra  1901,  p.  205>,  by  which  act 
a  bounty  of  $1.50  was  offered  for  each  and 
every  coyote  killed;  and  the  defendant  Is 
charged  with  the  crime  of  felony,  committed 
as  follows:    "That  said  R.  D.  R.  Adams  on 
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or  about  the  13th  day  of  June,  A.  D.  1002,  at 
the  county  of  Fremont,  in  the  state  of  Idaho, 
did  willfully,  unlawfully,  and  feloniously, 
with  intent  to  defraud  Fremont  county,  state 
of  Idaho,  present  for  allowance  to  the  board 
of  county  commissioners  of  said  Fremont 
county,  state  of  Idaho,  who  were  authorized 
to  allow  the  same  if  genuine,  a  false  and 
fraudulent  claim — ^a  statement  in  writing 
duly  verified  by  him — on  the  bounty  fund  of 
said  Fremont  county,  state  of  Idaho,  for  the 
sum  of  two  hundred  and  thirty-seven  dollars, 
I)uri)ortlng  to  be  for  58  coyote  scalps,  con- 
trary to  the  form,  force,  and  effect  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  power  and  force  and  dignity  of 
the  state  of  Idaho."  The  defendant  was 
convicted,  and  sentenced  to  a  term  of  one 
year  in  the  State  Penitentiary.  The  appeal 
is  from  the  judgment  and  an  order  denying 
a  new  trial. 

The  first  question  presented  by  the  brief 
of  counsel  for  appellant  is  the  Insufficiency 
of  the  evidence  to  support  the  verdict.  The 
evidence  shows  that  the  defendant  appeared 
before  his  brother-in-law,  who  was  justice 
of  the  peace,  on  the  12th  day  of  June,  1002, 
with  a  l)ox  claimed  to  contain  the  ears  of 
158  coyotes,  and  defendant's  written  claim 
against  the  county  for  the  sum  of  $237  was 
prepared  by  said  justice  of  the  peace,  and 
subscribed  and  sworn  to  by  the  defendant. 
The  justice  then  gave  to  him  said  bill  or 
claim  and  the  box  of  ears,  and  told  him  to 
send  them  to  the  clerk  of  the  court  of  Fre- 
mont county.  The  defendant  then  left  with 
the  box  and  bill,  and  some  person  presented 
a  box  to  the  postmaster  at  Marlcet  Lake,  and 
requested  him  to  register  the  same  as  coming 
from  J.  W.  Ayers,  Market  Lake,  to  A.  M. 
Carter.  St.  Anthony;  the  said  Carter  being 
clerk  of  the  court  of  said  Fremont  county. 
It  also  appears  that  said  bill  and  a  box  of 
ears  were  received  by  said  Carter,  as  clerk 
of  said  court  and  ex  officio  auditor,  at  St. 
Anthony,  on  the  13tb  day  of  June,  1002;  that 
he  received  said  bill  in  a  letter  that  he  re- 
ceived, which  showed  that  it  was  from  Ad- 
ams, and  in  his  favor,  for  bounty  on  158 
coyotes.  It  further  shows  that  said  ears 
were  manufactured  and  spurious.  It  is  fur- 
ther shown  that  a  man  by  name  of  Short 
and  the  defendant  were  operating  together 
in  the  coyote  business,  and  that  said  Short 
manufactured  coyote  ears;  that  said  de- 
fendant took  from  said  Short  a  cigar  box  full 
of  said  spurious  ears.  It  appears  that  said 
defendant  requested  a  man  by  the  name  of 
Price  to  turn  into  the  county  some  ears  for 
him,  and  he  refused  to  do  it,  and  told  the 
defendant  that  they  were  spurious  ears,  and 
defendant  thereupon  assured  him  that  there 
was  no  danger;  that  he  had  turned  in  sev- 
eral batches  of  them,  and  had  come  out  all 
right,  and  had  not  got  caught;  and  that  he 
would  stand  the  expense  if  said  Price  got 
caught.    The  defendant  had  a  conversation 


with  the  deputy  sheriff  on  the  day  that  he 
was  arrested  for  said  crime,  and  said  that, 
inasmuch  as  he  had  received  no  money  for 
the  scalps  he  had  sent  up,  he  wanted  to  know 
if  the  matter  could  not  be  fixed  up  by  his  re- 
linquishing any  claim  for  the  money  from 
the  county,  and  that,  if  it  could  be  fixed  up 
that  way,  he  would  relinquish  any  claim  and 
have  the  matter  dropped.  He  asked  what 
the  penalty  would  be  if  he  pleaded  guilty  to 
the  charge.  After  a  careful  examination  of 
the  evidence,  we  are  fully  satisfied  that  the 
verdict  is  amply  supported  by  It;  that  it 
shows  beyond  a  reasonable  doubt  that  the 
defendant  presented  for  allowance  to  the 
lioard  of  county  commissioners  of  Fremont 
county  the  claim  referred  to  and  set  forth  in 
the  information,  with  intent  to  defraud  tlie 
county. 

It  Is  contended  that  the  only  proof  against 
the  defendant  is  that  he  made  the  affidavit 
of  the  claim  under  the  l>ounty  law  on  June 
12,  1002,  at  Market  Lake,  and  that  there  is 
not  a  word  showing  or  tending  to  show  that 
lie,  directly  or  Indirectly,  in  person  or  by 
mail,  presented  or  caused  to  be  presented,  or 
participated  in  presenting,  such  claim  to  any 
board  or  officer  whatever.  That  contention 
is  not  sustained  by  the  evidence,  as  the  evi- 
dence shows  that  the  defendant  appeared  be- 
fore a  justice  of  the  peace  and  requested  the 
justice  to  prepare  a  claim  for  him  for  bounty 
on  158  coyotes,  and  also  at  the  same  time 
produced  a  cigar  box  containing  158  scalps 
or  ears.  The  justice  thereupon  prepared  the 
claim  and  affidavit,  and  the  defendant  then 
and  there  signed  and  swore  to  the  claim,  and 
the  claim,  with  the  box  of  ears,  was  returned 
to  the  defendant  by  said  justice,  and  the  jus- 
tice thereupon  told  him  to  send  them  to  the 
clerk  of  the  court  in  Fremont  county.  The 
defendant  thereupon  took  said  claim  and  t>ox 
of  ears,  and  he  or  some  one  else  presented 
the  same  to  the  postmaster  at  Market  Lake, 
and  requested  him  to  register  the  same  to  the 
clerk  of  the  court  at  St  Anthony,  which  he 
did;  and  it  appears  that  said  claim  or  bill 
and  box  of  ears  were  received  by  said  clerk 
on  the  13th  day  of  June,  1002;  that  said  bill 
was  received  in  a  letter  to  said  clerk,  which 
showed  that  it  was  from  Adams,  and  In  his 
favor,  for  bounty  on  158  coyotes.  While  the 
postmaster  testified  that  he  could  not  recol- 
lect who  presented  the  box  for  registration, 
it  Is  shown  that  on  the  12th  day  of  Juue  the 
defendant  swore  to  the  affidavit  and  took  the 
box  of  ears  from  the  justice,  and  that  on 
that  day  said  claim  and  the  box  of  ears 
were  sent  from  Market  Lake  to  said  clerk. 
The  evidence  on  that  point  is  amply  suffi- 
cient to  show  that  the  claim  was  presented 
to  said  board  by  the  defendant  It  is  a  well- 
recognized  principle  in  criminal  jurispru- 
dence that  proof  of  certain  facta  may  lead 
irresistibly  to  the  presumption  that  another 
act,  of  which  there  is  no  direct  proof,  was 
committed  or  done.    It  is  presumed  that  reg- 
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alar  and  ordinary  means  are  adopted  for  a 
given  end.  So,  where  means  calculated  to  at- 
tain a  certain  end  appear  to  have  been 
adopted,  and  the  end  Itself  attained,  a  com- 
pletion of  the  act  will  be  presumed.  Roberts 
V.  People,  9  Colo.  458,  13  Pac.  630;  1  Phil- 
lips on  Evidence,  star  pages  599-610.  In  the 
case  before  us,  the  end  In  view,  to  wit,  the 
presenting  of  the  claim,  was  attained.  The 
means  adopted  Involved  several  steps,  all  of 
which  were  established  by  direct  proof,  ex- 
cept that  It  was  not  proven  who  presented 
the  box  of  ears  to  the  postmaster  In  order 
to  have  It  registered  and  sent  to  the  clerk 
of  the  board,  and  mailed  the  letter  to  the 
clerk  of  the  court  However,  the  admissions 
of  the  defendant  to  the  deputy  sheriff,  as 
above  set  forth,  show  beyond  a  reasonable 
doubt  that  he  was  lustrumental  In  having 
said  claim  presented  for  allowance  with  In- 
tent to  defraud  the  county. 

It  Is  urged  that  the  ears  admitted  In  evi- 
dence were  spurious,  that  the  fraud  was  de- 
tected by  the  county  commissioners,  and  that 
the  bill  was  not  allowed  and  was  never  paid, 
and  for  that  reason  the  defendant  is  not 
guilty.  It  Is  not  requisite,  under  the  provi- 
sions of  section  C385,  Rev.  St.  1887,  that  the 
fraudulent  bill  be  allowed  or  paid  before  a 
conviction  can  be  had.  It  is  there  provided 
that  every  person  "who  w^ith  Intent  to  de- 
fraud, presents  for  allowance  •  •  •  any 
false  or  fraudulent  claim,  bill,  account, 
voucher  or  writing,  is  guilty  of  a  felony." 
It  Is  the  presenting  of  a  false  or  fraudulent 
claim  with  Intent  to  defraud  that  consti- 
tutes the  crime.  The  offense  Is  consum- 
mated when  that  is  done.  In  Hanck  v. 
State,  45  Ohio  St  439,  14  N.  E.  92,  the  court 
said:  "When  the  false  and  fraudulent  claim 
was  presented  by  him  to  this  board  for  the 
purpose  of  procuring  Its  allowance,  the  crime 
for  which  be  was  indicted  was  consummat- 
ed." The  presenting  of  a  false  or  fraudulent 
claim  to  a  board  of  county  commissioners 
for  Its  allowance  may  be  of  a  kindred  nature 
to  false  pretenses  and  cheats,  but  it  Is  an 
entirely  separate  and  distinct  oCFense.  It  Is 
shown  that  the  bill  or  claim  was  fair  and 
regular  on  its  face,  but  It  is  contended  that 
ns  the  ears  were  spurious  and  were  easily 
detected  by  the  board  of  commissioners,  for 
that  reason  the  defendant  was  not  guilty. 


We  are  unable  to  consent  to  that  contention^ 
as  the  presenting  of  a  false  claim  with  In- 
tent to  defraud  Is  the  gist  of  the  offense. 
The  easy  detection  of  the  spurious  ears  will 
not  purge  the  act  of  crime. 

It  Is  contended,  under  the  provisions  of 
section  1700b,  Rev.  St.  1887,  that  the  county 
commissioners  were  not  authorized  to  allow 
claims  against  the  bounty  fund  unless  such 
claims  were  accompanied  with  the  scalps  of 
the  animals,  and,  as  only  the  ears,  and  not 
the  scalps,  accompanied  this  claim,  the  de- 
fendant was  not  guilty,  for  that  reason. 
The  provisions  of  that  section  are  no  longer 
applicable  In  case  of  claims  and  demands 
for  bounty  on  the  wild  animals  enumerated 
and  designated  In  an  act  of  March  11,  1901, 
entitled  "An  act  providing  for  a  bounty  for- 
the  killing  of  coyotes,  lynx  and  wild  cats,  and 
providing  a  fund  for  the  payment  of  the 
same."  See  Sess.  I..aw8  1001,  p.  205.  Thfr 
provisions  of  section  1760b  have  been  super- 
seded by  the  provisions  of  sections  2  and  3 
of  the  act  above  cited. 

It  is  contended  that  It  was  not  contemplat- 
ed or  Intended  by  the  Legislature,  In  the 
enactment  of  the  law  approved  March  11, 
1901,  supra,  that  false  and  fraudulent  claims 
against  the  scalp  fund  were  crimes  under  the 
provisions  of  section  6385,  Rev.  St  1887, 
for  the  reason  that  section  4  of  said  act  pro- 
vides (page  205)  for  the  punishment  of  per- 
sons filing  false  affidavits  under  the  provi- 
sions of  said  act.  We  cannot  agree  with 
than  contention,  as  the  latter  act  makes  It  a 
crime  to  make  a  false  affidavit  to  a  claim 
against  the  bounty  fund,  while  the  provi- 
sions of  section  6385  make  It  a  felony  for  any 
one  to  present,  with  Intent  to  defraud,  a 
false  or  fraudulent  claim  against  the  coun- 
ty; and  in  the  case  at  bar  a  false  and 
fraudulent  claim  was  presented,  and  this 
prosecution  is  for  that  crime,  and  not  for 
making  a  false  affidavit.  The  state  might 
have  prosecuted  the  defendant  for  making 
a  false  affidavit,  but  It  did  not  do  so,  but 
prosecuted  him  for  presenting  a  false  and 
fraudulent  claim  against  the  county. 

We  find  no  errors  in  the  record,  and  the- 
Judgment  Is  therefore  affirmed. 

STOCKSLAGER,  C.  J,  and  AILSHIB,  3^ 
concur. 


Digitized  by 


Google 


Uont) 


BTATB  V.  DISTRICT  COUBT. 


401 


(32  Mont.  M) 

8XATB  ex  r«I.  DOUGAN  t.  DISTRICT 

COUBT  OF  EIGHTH  JUDICIAIi 

DIST.  et  «L 

(Sapreme  Court  of  Montuu.     Fab.  T,  190S.) 

GOimtHPT  PXOCCCDINOS— vioi^noiT  OF  KB- 
RBAINIHO   OBDKB— BEVnW. 


1.  An  order  made  in  a  divorce  «nlt  reetrallH 
inf  defendant  from  dispoelnf  of  bia  property 
waa  modified  ao  aa  to  allow  him  to  mortsage 
certain  property  in  order  to  comply  with  an 
order  awarding  plaintiff  alimony  and  counxel 
fees,  and  mignt  alao  pay  certain  debta.  De- 
fendant mortgaged  the  property,  paid  coonsel 
fees  and  two  months'  alimony,  In  compliance 
with  the  order,  and,  after  paying  certain  debts, 
■pent  the  rest  of  the  money  in  meeting  his  own 
current  expenses.  Bold,  that  the  court  did  not. 
in  adjudging  defendant  guilty  of  contempt,  and 
directing  him  to  be  punished  for  failure  to  com- 

{)ly  with  the  order,  act  in  an  arbitrary  or  nn- 
awful  manner,  such  as  to  entitle  defendant  to 
a  writ  of  snperyisory  control. 

OriglDal  appHcatloii  by  ttie  state  on  the  | 
relation  of  Henry  O.  Dongan.  for  a  writ  of 
rapeiTlsory  control  over  the  district  court  of 
the  Eighth  Judicial  District  and  Hon.  Jerry 
B.  Leslie,  Judge  thereof.    Denied. 

John  W.  Stanton  and  Geo.  L  Danks,  for 
relator.  James  W.  Freeman,  for  respond- 
ents. 

HOLLOWAY,  J.  Original  application  for 
a  writ  of  snperrisory  control.  On  June  7, 
1904,  one  Emily  F.  Douean  commenced  an 
action  for  divorce  against  Henry  Q.  Dougau 
In  the  district  court  of  Cascade  county.  On 
Jnne  8tb  an  order  was  made  by  the  court 
restraining  the  defend.int  from  selling.  In- 
cnmberlng,  transferring,  or  In  any  manner 
disposing  of  any  of  bis  property.  On  June 
15th  the  defendant  filed  his  answer  and 
cross-complaint,  and  on  June  30th  the  plain- 
tiff Hied  her  reply  thereto.  On  June  7tU  the 
plaintiff  made  application  for  alimony  and 
counsel  fees,  and  on  June  20tb  a  hearing 
upon  this  application  was  had,  the  defendant 
and  bis  counsel  being  present.  The  court 
thereupon  made  an  order  directing  the  de- 
fendant to  pay  to  the  plaintiff  $50  for  coun- 
sel fees  and  expense  of  suit,  and  $40  per 
month  for  alimony  pending  the  trial  of  the 
cause.  On  June  21st  the  court  made  an  or- 
der modifying  the  restraining  order  which  It 
had  theretofore  made  by  permitting  the  de- 
fendant to  mortgage  bis  personal  property 
for  the  stim  of  $600  In  order  to  meet  and 
comply  with  the  order  for  alimony  and  coun- 
sel fees  made  on  June  20tb,  and  for  the  pur- 
pose of  paying  certain  debts.  On  November 
21st  the  plaintiff  filed  her  affidavit  showing 
that  the  defendant  bad  failed  to  comply  with 
the  order  of  June  20th  in  that  he  bad  failed 
to  make  any  payment  of  alimony  after  the 
month  of  July.  An  order  to  show  cause  was 
Issued  and  served.  Thereafter  the  defend- 
ant moved  the  court  to  modify  tbe  order 
allowing  alimony.  So  far  as  this  record 
shows,  this  motion  was  not  acted  upon  by 
tbe  court.  The  order  to  show  cause  having 
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been  served,  a  hearing  was  bad  thereon,  and 
Qpon  such  hearing  the  defendant  testified 
that  pursuant  to  tbe  order  of  the  court  made 
on  June  2lst  he  had  mortgaged  his  personal 
property  and  had  secured  $600,  which  he  bad 
disposed  of  in  the  following  manner:  $50 
paid  to  the  plaintiff  for  attorney's  fee,  $40 
alimony  paid  to  plaintiff  for  the  month  of 
June  and  a  like  amount  for  the  month  of 
Jnly;  that  be  bad  paid  $166.06  to  a  bank  in 
Great  Falls,  and  $93.25  to  the  Northern  Pa- 
cific Railway  Company,  each  of  these  last 
amounts  being  pre-existing  debts.  The  bal- 
ance of  the  money,  amounting  to  $374.90, 
the  defendant  bad  paid  ont  for  his  own  cur- 
rent expenses  and  his  own  attorney's  fees. 
The  court  thereupon  adjudged  the  defendant 
guilty  of  contempt  of  court  In  failing  to  pay 
to  the  plaintiff  alimony  for  the  months  of 
Aagust,  September.  October,  and  November, 
and  upon  tbe  defendant's  farther  failure  to 
comply  with  the  order  he  was  committed  to 
Jail.  Thereafter  application  was  made  to 
this  court  to  review  and  annul  the  order  of 
the  court  holding  the  defendant  guilty  of 
contempt  and  directing  his  punishment 

Tbe  object  of  tbe  hearing  on  June  20tb 
was  to  determine  whether  the  plaintiff  was 
entitled  to  alimony  and  connsel  fees,  and,  If 
so,  to  ascertain  tbe  amounts  thereof.  It  was 
then  determined  that  plaintiff  was  entitled 
to  these  allowances,  and  the  amounts  were 
fixed.  It  appearing  to  the  court  that  the 
defendant  was  unable  to  comply  with  tbe 
order,  as  he  was  then  prohibited  from  dis- 
posing of  his  property  in  any  manner,  it 
modified  the  restraining  order  to  tbe  extent 
that  tbe  defendant  was  given  permission  to 
mortgage  his  property  to  the  extent  of  $000, 
in  order  that  he  might  pay  certain  pre-exist- 
ing debts  and  comply  with  the  order  for  pay- 
ment of  alimony  and  counsel  fees.  The  par- 
ticular pre-existing  debts  which  the  defend- 
ant was  permitted  to  pay  are  not  specifically 
mentioned  In  the  order,  but  the  only  pre- 
existing debts  which  the  defendant  paid,  so 
far  as  this  record  shows,  were  a  debt  of 
$156.05,  due  one  of  tbe  banks  in  Great  Falls, 
and  the  sum  of  $88.25,  due  to  tbe  Northern 
Pacific  Railway  Company.  He  did  pay  to 
the  philntiff  $50  attorney's  fee  and  $80  for 
monthly  installments  of  alimony.  These 
payments  amount  to  $374.30,  and,  bad  the 
defendant  further  complied  with  the  order 
of  court  by  paying  to  the  plaintiff  alimony 
due  for  the  months  of  August  September, 
October,  and  November,  he  would  still  have 
had  left  in  his  possession  of  the  $600  the 
sum  of  $65.70;  but,  instead  of  complying 
with  the  order  or  seeking  its  modification, 
he  dissipated  the  money  for  his  current  ex- 
penses, and  then,  after  he  was  In  default, 
asked  the  court  for  a  modification  of  its 
order.  Upon  tbe  hearing  of  the  order  to 
show  cause  why  be  should  not  be  punished 
for  contempt  defendant  entirely  failed  to 
show  that  be  bad  acted  in  good  faith  in  his 
attempt  to  comply  with  the  previous  order 
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of  tbe  court  and  eertalnly  In  tliia  proceeding 
be  has  failed  entirely  to  show  that  In  ad- 
judging him  guilty  of  contempt  and  directing 
his  punishment  therefor  the  court  acted  in 
an  arbitrary  or  unlawful  manner.  The  ap- 
plication for  the  writ  la  denied  and  the  pro- 
ceedings are  dismlgsed. 
Dismissed. 

BRAlfTLY,  a  J.,  and  MILBUBN,  X,  con- 
cur. 


m  Mont  U) 

STATB  ez  rd.  STRANAHAN  t.  BOARD  OF 

8TATB  CANVASSERS  et  al. 
(Supreme  Court  of  Montana.     Feb.  8,   1905.) 

MANDAinjB— ABATEMEN-P— BXPIBATION     OT     OF- 
riCIAI,    THUl— EVIDENOB-SrUDIOIAI.    ROTIOB. 

1.  The  Supreme  Court  will  take  judicial  no> 
tice  that  on  a  certain  date  certain  persona  were 
not  Attorney  General  and  State  treasurer,  re- 
apectively,  but  that  their  aucceasors  had  been 
elected,  qualified,  and  Inducted  into  office. 

2.  Mandamoa  proceedings  inatitnted  against 
state  officers  to  com^  them  to  perform  an  offi- 
cial duty  will  be  dismissed  where  prior  to  the 
bearing  the  terms  of  the  officers  against  whom 
the  proceedings  were  brought  had  expired,  ao 
that  they  could  not  perform  the  mandate  of 
tbe  writ.  If  issued,  and  their  successors  were 
given  no  notice  of  the  proceedings,  and  no  de- 
mand was  made  of  them  to  perform  the  duties, 
the  performance  of  which  was  sought. 

&.  Where  a  mandamus  proceeding  has  abated 
because  of  the  expiration  of  the  terms  of  office 
of  the  officials  aniinst  whom  it  is  directed,  it 
will  be  dismissed,  although  the  question  of 
abatement  ia  not  nUsed  by  counsel  on  either 
side. 

Original  petition  by  F.  B.  Stranahan  for 
writ  of  mandamns  against  tbe  Board  of  State 
CanvasserB  and  A.  H.  Barret  and  James  Don- 
ovan, acting  members.    Dismissed. 

T.  J.  Walsh,  J.  B.  Healy,  J.  B.  Roote,  and 
J.  B.  Davles,  for  relator.  James  Donovan,  H. 
G.  Mclntyre,  C.  B.  Nolan,  Wm.  Wallace,  Jr., 
and  Alex  Mackel,  for  respondents. 

MILBURN,  J.  This  matter  la  before  na  up- 
on tbe  petition  of  the  relator  for  a  writ  of 
mandate  to  compel  tbe  State  Board  of  Can- 
vassers to  reconvene  for  the  purpose  of  com- 
puting and  certifying  to  the  Governor  a  num- 
ber of  votes  alleged  to  have  been  cast  for 
blm  at  tbe  last  general  election  for  tbe  of- 
fice of  district  Judge  of  the  Twelfth  Judicial 
District  In  the  affidavit  It  Is  stated  tbat  A. 
H.  Barret  then  tbe  State  Treasurer,  and 
James  Donovan,  then  the  Attorney  General, 
constitDting  a  majority  of  the  State  Board 
of  Canvassers— the  other  member  of  tbe 
board  having  been  absent  at  the  time  tbe 
board  canvassed  the  returns  of  tbe  votes  cast 
at  the  general  election  for  the  dllferent  state 
and  Judicial  offices — refused  to  count  and 
certify  tbe  said  votes.  Tbe  relator  prays 
that  this  court  order  tbe  canvassing  board  to 
reconvene,  and  to  certify  tbe  votes  so  cast 
for  him  to  the  Governor.  Tbe  petition  In 
this  case  was  filed  on  the  8th  day  of  last 
December.    The  alternative  writ  issued  was 


returnable  en  the  10th.    A  ^aaiuiiw  t»  tb» 

petition  was  argued  and  submitted  oa  tbe 
last-named  date.  Tbe  demurrer  and  a  mo- 
tion to  dismiss,  after  due  consideration,  were 
overruled  on  the  23d,  at  which  time  tbe  re- 
spondent was  given  five  days  to  answer,  the 
answer  being  filed  on  tbe  28th.  On  the  3d 
day  of  January,  1905,  tbe  case  was  set  for 
hearing  on  the  6th  of  that  month,  and  was 
argued  and  submitted  on  the  7th.  Upon  sub- 
mission the  respondent  was  given  five  days, 
and  the  relator  three  days  thereafter,  in 
which  to  file  briefs.  The  relator's  brief  was 
filed  on  tbe  14th,  and  the  matter  was  imme- 
diately taken  up  for  consideration  and  deter- 
mination. Tbe  case  was  heard  as  soon  as 
possible,  considering  the  other  matters  pend- 
ing before  tbe  court  and  there  was  not  any 
suggestion  on  the  part  of  the  relator  or  any 
one  that  the  utmost  expedition  was  not  used 
in  bringing  the  matter  to  Issue  and  hearing. 
At  tbe  time  when  the  case  waa  set  for  bear- 
ing, January  3d,  neither  the  said  Barret  nor 
the  said  Donovan  waa  an  officer  of  this  state, 
the  successor  of  each  having  been  elected 
and  Inducted  Into  office  after  quailflcaUon, 
Of  all  of  which  we  take  Judicial  notice. 

Tbe  suit  must  abate  and  be  dismissed. 
The  authorities  are  somewhat  divided  as  to 
the  question  whether  or  not  mandamus  pro- 
ceedings abate  upon  tbe  resignation  or  tei> 
mlnation  of  the  term  of  the  ministerial  officer, 
but  we  believe  that  reason  and  the  weight  of 
authority  are  in  support  of  the  position  we 
take.  Whether  or  not  tbe  suit  may  be  reviv- 
ed, and  the  alternative  writ  directed  to  tbe 
new  incumbent  or  incumbents,  it  is  not  nec- 
essary for  us  to  decide;  but  certainly.  In  the 
absence  of  any  notice  to  a  person  holding  a 
public  office,  be  may  not  be  reqiUred  by  thia 
court  to  do  something  that  aomebody  else 
has  failed  to  do,  or  be  coerced  Into  action 
which  has  never  been  demanded  of  him.  Mr. 
High,  in  his  work  on  Extraordinary  Legal 
Remedies  (2d  Ed.),  f  441,  says  tbat  where  the 
officer  goes  out  of  office  before  the  determi- 
nation of  the  mandamus  proceeding,  and  be- 
fore Judgment  therein,  and  the  action  is  not 
revived  against  bis  successor,  It  la  improper 
for  tbe  court  to  give  Judgment  against  him 
as  if  be  were  still  in  office,  and  to  award  a 
peremptory  mandamus  against  both  him  and 
bis  successor  In  office,  since  he  may  properly 
object  tbat  be  no  longer  possesses  the  power 
to  execute  the  demands  of  the  writ  In  the 
case  of  Cox,  the  Secretary  of  the  Interior. 
T.  United  States  ex  rel.  McGarrahan,  9  Walt 
298,  19  L.  Ed.  579,  being  In  review  of  man- 
damus proceedings  from  the  Supreme  Court 
of  the  District  of  Columbia,  the  court  said: 
"Service  was  made  upon  O.  H.  Browning, 
Secretary  of  the  Interior;  but  tbe  fact  is  con- 
ceded or  not  denied  that  be  bad  resigned  and 
gone  out  of  office  four  months  before  tbe  de- 
cision of  the  court  was  announced.  When  be 
resigned,  of  course,  the  suit  abated;  but  tbe 
court  gave  Judgment  against  him  as  if  be 
were  still  in  office,  and  decreed  that  the  writ 
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of  mandamus  should  be  directed  to  him  and 
to  his  successor  in  the  offlce.  Complaint 
may  well  be  made  by  that  party  that  he  no 
longer  possesses  the  power  to  execute  the 
commands  of  the  writ,  and  the  present  Sec- 
retary may  well  complain  that  he  is  adjudged 
to  be  in  default,  though  he  never  refused  to 
allow  the  relator  to  purchase  the  land,  and 
that  the  Judgment  was  rendered  against  him 
without  notice  and  without  any  opportunity 
to  be  heard.  Notice  to  the  defendant,  actual 
or  constructive,  is  essential  to  the  jurisdic- 
tion of  all  courts;  and  the  better  opinion  Is 
that  a  Judgment  rendered  without  notice  may 
be  shown  to  be  void  when  brought  collater- 
ally before  the  court  as  evidence."  In  the 
Boutwell  Case,  17  Wall.  604,  21  L.  Ed.  721, 
Mr.  Justice  Strong  said:  "The  offlce  of  a  writ 
of  mandamus  is  to  compel  the  performance 
of  a  duty  resting  upon  the  person  to  whom 
the  writ  is  sent.  Tliat  duty  may  have 
originated  in  one  way  or  in  another.  It  may 
*  •  •  have  arisen  from  the  acceptance  of 
an  offlce  which  has  imposed  the  duty  upon 
its  incumbent.  But  no  matter  out  of  what 
facts  or  relations  the  duty  has  grown,  what 
the  law  regards,  and  what  it  seelcs  to  en- 
force by  a  writ  of  mandamus.  Is  the  personal 
obligation  of  the  individual  to  whom  it  ad- 
dresses the  writ.  If  he  be  an  officer,  and  the 
duty  be  an  official  one,  still  the  writ  Is  aimed 
exclusively  against  him  as  a  person,  and  he 
only  can  he  punished  for  disobedience.  The 
writ  does  not  reach  the  offlce.  It  cannot  be 
directed  to  It.  It  is,  therefore,  In  substance, 
a  personal  action,  and  it  rests  upon  the 
averred  and  assumed  fact  that  the  defendant 
has  neglected  or  refused  to  perform  a  per- 
sona] duty,  to  the  performance  of  which  by 
him  the  relator  has  a  clear  right.  Hence  It 
is  an  Imperative  rule  that,  previous  to  malt- 
ing application  for  a  writ  to  command  the 
performance  of  any  particular  act,  an  ex- 
press and  distinct  demand  or  request  to  per- 
form It  must  have  been  made  by  the  relator 
or  prosecutor  upon  the  defendant,  and  it 
must  appear  that  he  refused  to  comply  with 
such  demand.  •  •  •  Thus  It  Is  the  per- 
sonal default  of  the  defendant  that  warrants 
impetratlon  of  the  writ,  and,  if  a  peremptory 
mandamus  be  awarded,  the  costs  must  fall 
upon  the  defendant,"  Justice  Strong  further 
says  that  "it  necessarily  follows  from  this 
that,  on  the  death  or  retirement  from  offlce 
of  the  original  defendant,  the  writ  must 
abate,  in  the  absence  of  any  statutory  provi- 
sion to  the  contrary,"  and  that  the  court 
cannot  compel  the  defendant  to  perform  it 
after  his  power  to  perform  has  ceased.  He 
adds  that.  If  a  successor  In  office  may  be 
substituted,  he  might  be  mulcted  in  costs  for 
the  fault  of  his  predecessor,  without  any  de- 
linquency of  his  own.  "Besides,  were  a  de- 
mand made  upon  him,  he  might  discharge 
the  duty  and  render  the  interposition  of  the 
court  unnecessary.  At  all  events,  he  is  not 
in  privity  with  his  predec-essor;  mnch  less 
is  be  bis  predecessor's  personal  representa- 


tive." We  have  examined  the  case  of 
Thompson  v.  United  States,  103  U.  S.  480, 
20  L.  Ed.  .'521,  which  appears  to  he  In  conflict 
with  tile  views  expressed  in  United  States  v. 
Boutwell  and  Secretary  v.  McGarrahnn,  su- 
pra, and  agree  with  Mr.  Merrill  in  his  work 
on  Mandamus,  when  he  says  that  it  is  diffi- 
cult to  reconcile  the  Thompson  Case  with 
those  of  Boutwell  and  McGarrahan.  The 
court  in  the  Thompson  Case  undertalses  to 
distinguish  it  from  the  others,  but  we  con- 
fess that  we  cannot  understand  how  they  are 
distinguishable.  We  believe  that  what  the 
court  said  In  the  Boutwell  and  McGarrahan 
Cases  is  correct  and  supported  by  law  and 
reason.  We  cannot  find  any  statute  which 
declares  that  the  suit  shall  not  abate. 

The  Judgment  as  prayed  by  the  relator, 
attempting  to  coerce  the  ex-offlclals  into  ac- 
tion, would  be  futile,  for  the  reason  that 
they  cannot  perform  official  duties,  their  suc- 
cessors having  been  inducted  into  offlce,  and 
the  judgment  against  the  present  incumbents 
would  be  void,  in  that  they  never  had  notice 
of  any  action  pending  against  them. 

Although  we  did  consider  the  case  upon 
Its  merits,  as  argued  and  submitted,  and 
although  the  point  as  to  abatement  of  the 
action  was  not  raised  by  counsel  on  either 
side,  nevertheless,  the  point  having  occurred 
to  our  minds  during  consultation.  It  becomes 
necessary  to  order  that  the  alternative  writ 
be  quashed,  the  writ  of  mandate  be  denied, 
and  the  proceeding  dismissed,  the  suit  having 
abated.  There  seems  to  be  no  alternative. 
It  is  so  ordered.    Dismissed. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  ex  rel.  BREEN  v.  TOOLE,  Governor. 
(Supreme   Court  of  Montana.     Feb.  2,   1905.) 

IIANDAMUS— ISSUANCE    OF    CEBTIFICATE    OF 
ELECTION— AFFIDAVIT. 

1.  An  affidavit  for  mandamus  to  the  Governor 
to  issue  a  certificate  of  election  to  relator  as 
judge  of  a  certain  district  ia  insufficient,  it  mere- 
ly alleging  that  the  law  provides  for  three  judges 
of  such  district,  that  at  the  election  there  were 
six  candidates,  and  that  relator  received  the 
third  largest  numi)er  of  votes;  the  court  tak- 
ing judicial  notice  of  the  fact  that  the  Gov- 
ernor's proclamation  called  for  the  election  of 
two  judges  only,  and  that  three  political  par- 
ties had  tickets  in  the  field ;  so  that  it  is  not 
shown  that  the  voters  sought  to  fill  more  than 
two  judgeships. 

Mandamus  proceedings  on  the  relation  of 
Peter  Breen  against  Joseph  K.  Toole,  Gov- 
ernor.   Dismissed. 

T.  J.  Walsh,  J.  E.  Healy,  J.  B.  Roote,  and 
3.  E.  Davies,  for  relator.  Jas.  Donovan,  H. 
G.  Mclntlre,  C.  B.  Nolan,  Wm.  Wallace,  Jr., 
and  Alex.  Mackel,  for  respondent 

BRANTLY,  C.  J.  Application  for  writ  of 
mandamus.  The  affidavit  on  which  the  ap- 
plication  is  based   states  substantially    the 
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following:  That  imder  section  32  of  the  Code 
of  Civil  Procediire,  as  amended  by  an  act  of 
the  legislative  assembly  approved  March  11, 
1901  (Laws  1901,  p.  15G),  It  Is  provided  that 
there  must  be  a  district  judge  In  each  Judi- 
cial district  of  the  state,  who  must  be  elected 
by  the  qualified  voters  of  the  district;  that 
his  term  of  office  shall  be  four  years;  and 
that  It  Is  further  provided  that  in  the  First 
District  there  must  be  two  judges,  and  In 
the  Second  District  three.  It  Is  then  averred 
that  on  May  4,  1901,  the  Governor  of  the 
state  of  Montana  appointed  John  B.  McCler- 
nan  an  additional  judge  for  the  second  dis- 
trict, to  make  up  the  number  provided  by 
statute;  that  at  the  general  election  held  in 
November.  1902,  the  said  John  B.  McCler- 
nan  was  duly  elected  by  the  electors  of  Silver 
Bow  county,  constituting  said  judicial  dis- 
trict, as  his  own  successor,  and  that  by  vir- 
tue of  his  appointment  and  subsequent  elec- 
tion he  has  continued  to  discharge  the  func- 
tions of  one  of  the  judges  for  that  district; 
that  at  the  general  election  held  in  the  state 
of  Montana  on  the  8th  day  of  November, 
1904,  there  were  six  candidates  for  the  office 
of  Judge  In  that  district  voted  for  by  the 
voters,  namely,  George  M.  Bourquin,  Michael 
Donlan,  Peter  Breen,  the  relator,  Lewis  P. 
Forestell,  G.  J.  Langford,  and  Charles  Kohl; 
that  the  returns  of  snid  election  so  held  in 
the  county  of  Silver  Bow  had  been  duly 
made  by  the  Judges  and  clerks  of  election  of 
the  various  voting  precincts  In  said  county 
to  the  board  of  county  canvassers,  and  that 
the  same  were  duly  canvassed  by  that  board; 
that  It  was  therefrom  determined  that 
George  M.  Bourquin  had  received  for  the 
office  of  Judge  of  the  Second  Judicial  Dis- 
trict C,753  votes.  Michael  Donlan  0,502  votes, 
Peter  Breen  5,504  votes,  Lewis  P.  Forestell 
5,498  votes,  G.  J.  langford  1.007  votes,  and 
Charles  Kohl  928  votes,  no  other  person  re- 
ceiving any  votes  for  such  office;  that  there- 
uimn  the  clerk  of  the  board  of  county  can- 
vassers, having  entered  upon  the  records  of 
said  board  a  statement  of  the  results  of 
election  as  ascertained  by  the  board,  made  a 
eertlflod  copy  of  so  much  thereof  as  related 
to  the  votes  given  for  persons  voted  for  for 
state  and  judicial  officers,  and  duly  trans- 
mitted the  same  to  the  Secretary  of  the 
State  of  Montana;  that  this  statement  shows 
that  the  i)or8ons  last  above  mentioned  each 
ref;eived  for  the  office  of  judge  of  the  Second 
Judicial  District  the  number  of  votes  which 
It  is  averred  the  board  of  county  commis- 
sioners determined  from  the  returns  he  had 
received;  that  thereafter,  and  on  the  5th  day 
of  December,  1004,  the  board  of  canvassers 
of  the  state  of  Montana  met  to  compute  and 
determine,  from  the  statement  of  the  votes 
from  counties  for  state  and  judicial  officers, 
the  votes  received  by  the  various  candidates 
for  said  offices;  that  thereafter,  at  an  ad- 
journed session  of  the  board  held  on  the  7th 
of  December.  1004,  it  determined  from  the 
returns  so  transmitted  from  the  county  of 


Silver  Bow  that  the  six  candidates  above 
mentioned  for  the  judgeships  In  Sliver  Bow 
county  had  received  respectively  the  num- 
ber of  votes  declared  by  the  county  board  of 
canvassers;  that  thereupon  the  Secretary  of 
the  State  of  Montana  made  out  and  filed  in 
his  office  a  statement  of  such  determination 
of  the  votes  cost  for  the  various  state  and 
judicial  officers  as  they  appeared  from  the 
returns  transmitted  from  the  clerks  of  the 
various  counties,  Including  the  vote  for  the 
office  of  judges  of  the  Second  Judicial  Dis- 
trict, and  transmitted  a  copy  of  the  same  to 
the  Governor  of  the  state  of  Montana;  that 
thereupon  the  relator  demanded  of  the  Gov- 
ernor, the  defendant  herein,  that  he,  as  such 
Governor,  issue  to  the  relator  a  commis- 
sion as  Judge  of  the  Second  Judicial  Dis- 
trict, but  that  the  defendant  refused,  and 
still  refuses,  to  issue  such  commission,  or 
any  commission  at  all;  that  the  relator  Is 
by  birth  a  citizen  of  the  United  States,  44 
years  of  age,  residing  in  the  county  of  Sil- 
ver Bow;  and  that  prior  to  the  1st  day  of 
January,  1900,  he  was  admitted  to  practice 
law  In  all  the  courts  of  the  state  of  Mon- 
tana. There  are  stated  reasons  why  this 
court  should  assume  original  jurisdiction  of 
the  controversy  and  grant  relief. 

At  the  hearing  the  defendant,  by  motion  to 
quash  the  alternative  writ,  eliallonged  the 
sufficiency  of  the  facts  to  warrant  the  re- 
lief demanded.  The  motion  was  overruled 
pro  forma,  and  an  answer  required.  There- 
upon evidence  was  heard  and  the  cause  sub- 
mitted. 

Are  these  facts  sufficient  to  warrant  the 
Issuance  of  the  writ?  When  the  Governor 
Issued  his  proclamation  giving  notice  of  the 
general  election  to  be  held  on  November  8, 
1904,  under  the  requirements  of  sections  1160 
and  1101  of  the  Political  Code,  he  omitted 
therefrom  all  mention  of  an  election  of  a 
third  judge  for  the  Second  Judicial  District, 
calling  for  the  election  of  only  two;  this  omis- 
sion being  made  upon  the  assumption,  no 
doubt,  that  the  term  for  which  John  B.  Mc- 
Cleman  had  been  elected  in  1902  was  four 
years,  and  that  there  should  be  no  election 
for  the  third  judgeship  in  that  district  at  the 
general  election  of  last  year.  Of  this  action 
of  the  executive  department  of  the  state 
government,  as  well  as  the  political  history 
of  the  state,  this  court  must  take  judicial 
notice.  Code  Civ.  Proc.  S  SIfiO.  The  facts 
stated  in  the  affidavit  must  be  considered  In 
the  light  of  this  knowledge,  and  their  suffi- 
ciency determined  accordingly.  The  conclu- 
sion thus  reached  will  determine  whether  the 
relator  is  entitled  prima  facie  to  the  relief 
demanded. 

It  Is  argued  by  coun.<iel  for  relator  that 
under  the  sections  of  the  Constitution  and 
the  statute  creating  the  office  of  district 
judge,  fixing  the  term  thereof,  and  provid- 
ing for  the  filling  of  any  vacancy  therein 
(Const,  art.  8,  i%  12.  13,  14,  18.  2(!,  34;  Code 
Civ,  Proc.  t  30),  John  B.   McClernan  was 
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elected  In  1902  to  serve  the  remainder  of  an 
unexpired  term  created  by  tbe  amendment 
to  section  32  of  the  Code  of  Civil  Procedure, 
his  appointment  by  the  Governor  In  May, 
1001,  having  been  to  fill  a  vacancy  until  the 
next  general  election  thereafter,  and  that 
his  successor  should  have  been  elected  In 
November,  1904.  This  contention  la  based 
upon  a  construction  given  the  sections  of 
the  Constitution,  supra,  to  the  effect  that 
the  terms  of  district  Judges,  both  of  those 
first  provided  for  in  section  12,  as  well  as 
those  subsequently  provided  for  under  sec- 
tion 14,  are  Intended  to  be  uniform;  In  other 
words,  no  matter  when  a  new  Judgeship  Is 
created.  Its  term  expires  on  the  same  date 
on  which  nil  other  current  terms  expire.  As- 
suming this  to  be  so,  it  must  follow,  it  is 
said,  that  since  It  appears  that  six  candidates 
for  Judgeships  were  voted  for  In  the  Second 
District,  the  three  of  them  appearing  to  have 
received  the  highest  number  of  votes  were 
elected  to  the  three  offices  provided  for  by 
the  statute,  although  the  proclamation  of 
tlie  Governor  called  for  the  election  of  only 
two.  This  position  also  Involves  the  assump- 
tion that  the  people  disregarded  the  proc- 
lamation, and  actually  voted  for  candidates 
for  the  three  offices,  of  whom  tbe  relator  was 
one.  This  must  be  so,  counsel  say,  or  it 
must  follow  that  tbe  Governor  may  go  be- 
hind the  returns  in  any  case,  and  determine 
for  himself  whether  a  particular  candidate 
has  been  elected,  before  he  will  issue  his 
certificate — a  thing  which  he  may  not  be 
permitted  to  do  under  any  circumstances. 

On  tbe  part  of  the  defendant  the  conten- 
tion Is  that  there  is  not  alleged  any  fact 
to  show  that  there  was  a  candidate  for  the 
third  office,  or  that  the  voters  actually  voted 
for  one,  and  that,  such  being  the  case,  there 
Is  no  pre.suui])tlon  that  they  did  so.  The 
contention  is  also  made  that  under  the  pro- 
visions of  the  Constitution  cited  John  B. 
McCIernan  was  in  1902  elected  for  a  term  of 
four  years,  and  that  therefore  his  succes- 
sor was  not  to  be  elected  at  the  election 
last  year. 

Under  the  view  we  take  of  this  case,  we 
do  not  think  it  necessary  to  determine  wheth- 
er the  Constitution  retjuires  uniformity  In 
the  terms  of  office  of  district  Judges,  and 
hence  whether  a  thiixl  Judge  should  have 
been  elected  In  Silver  Bow  county.  For 
present  purposes  this  may  be  conceded,  and 
still  we  are  of  the  opinion  that  the  relator  Is 
not  entitled  to  any  relief.  We  agree  with 
counsel  for  relator  that  under  the  law  In 
this  state  tlie  powers  of  canvassing  officers 
are  neither  Judicial  nor  quasi  Judicial;  that 
taey  have  no  means  given  to  them  to  inquire, 
nor  any  power  to  inciuirc,  beyond  the  returns 
jf  the  local  election  boards;  and  that  their 
sole  duty  is  to  ascertain  and  declare  the 
result.  They  cannot  hear  evidence  touching 
the  regularity  or  Icsnllty  of  any  election,  and 
decide  controversies  touching  these  matters. 
Nor  may  the  courts,  In  mandamus  proceed- 


ings to  compel  the  performance  of  the  minis- 
terial duties  of  these  officers,  make  such  In- 
quiry. State  V.  Board  of  Canvassers  of  Cho- 
teau  County,  13  Mont.  23,  31  Pac.  879;  Plgott 
v.  Board  of  Coimty  Canvassers  of  Cascade 
County,  12  Mont  537,  31  Pac.  536;  Chmna- 
sero  V.  Potts,  2  Mont  242.  The  only  question 
to  be  determined  is:  Have  they  performed 
their  duty,  and,  if  not,  does  the  relator,  from 
his  own  statement,  clearly  show  that  he  is 
entitled  to  have  them  perform  It?  It  will  be 
noticed  that  It  is  not  specifically  alleged  In 
the  affidavit  that  candidates  were  actually 
voted  for  for  all  the  three  offices  which 
might  be  filled  by  the  people.  At  most,  a 
knowledge  of  this  fact  must  be  gained.  If  at 
all,  by  Inference  from  the  averment  that  six 
candidates  were  actually  voted  for.  From 
I  this  statement  It  is  sought  to  have  the  fur- 
;  ther  legal  Inference  drawn  that  tbe  relator 
{  is  entitled  to  one  of  the  three  offices,  because 
i  the  law  declares  that  the  candidate  having 
the  highest  number  of  legal  votes  must  be 
declared  elected.  Const,  art.  9,  §  13.  Two 
prerequisites  must  exist  to  warrant  tbe  Issu- 
ance of  mandamus,  to  wit:  First,  the  relator 
must  show  a  clear,  legal  right  In  himself  to 
have  a  particular  act  or  a  duty  performe<l  by 
the  defendant;  and,  second,  it  must  appear 
that  the  law  affords  no  other  adequate  rem- 
edy. High,  Ext  Leg.  Kem.  H  9,  10;  State 
ex  rei.  Beach  v.  District  Court,  29  Mout  208. 
74  Pac.  498,  and  cases  cited.  The  right 
sought  to  be  protected  must  be  a  substantial 
one.  The  writ  may  not  be  Invoked  to  dctei-- 
mlne  questions  In  which  the  relator  has  no 
personal  or  pecuniary  interest,  nor  when  its 
issuance  will  be  futile.  High,  Ext  Leg. 
Hem.  i  10.  It  follows  from  these  principles 
that  the  affidavit  should  set  forth  clearly  and 
succinctly  the  facts  furnishing  the  founda- 
tion for  the  relief  sought,  leaving  nothing  to 
Inference  or  speculation;  for  the  alternative 
writ  must,  either  by  actual  recital  or  by 
appropriate  reference  to  the  affidavit,  set 
forth  the  facts  so  distinctly  that  the  defend- 
ant may  admit  or  deny  them,  so  that  an  is- 
sue may  be  formed  for  trial.  High,  Ext. 
Leg.  Kem.  {  4o0.  Tested  by  these  rules,  do 
the  averments  of  the  affidavit  show  that  not- 
withstanding the  proclamation  of  the  Gov- 
ernor, the  people  of  Silver  Bow  county  elect- 
ed, or  undertook  to  elect,  the  relator  to  one 
of  the  three  Judgeships?  Must  we  indulge 
the  presumption,  without  specific  averment 
to  support  it  that  the  people  exercised  their 
supposed  constitutional  privilege  of  voting 
for  candidates  for  the  third  Judgeship,  or 
that  they  pursued  the  course  pointed  out  by 
the  Governor,  and  votBd  for  two  only? 
What  if  anything,  is  shown  by  the  returns 
certified  by  the  state  canvassing  board  be- 
yond the  fact  that  there  were  six  candidates, 
who  each  received  the  number  of  votes  ac- 
credited to  him,  does  not  appear  except  by 
mere  inference:  and  even  the  proiier  infer- 
ence to  be  drawn  is  left  hi  doubt  and  uncer- 
tainty.    For   the   fact  that  six   candidate*' 
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were  voted  for,  and  that  three  of  them  re- 
celred  the  highest  number  of  votes,  is  Just  as 
consistent  with  the  idea  that  the  Toters 
sought  to  fill  only  two  of  the  Judgeships  as 
it  Is  with  the  idea  that  they  voted  to  fill  the 
whole  number;  for  we  may  not  shut  our 
eyes  to  another  fact,  which  is  a  part  of  the 
political  history  of  the  state,  that  there 
were  during  the  last  political  campaign  at 
least  three  political  party  organizations  in 
this  state  with  tickets  In  the  field,  seeking 
the  suffrages  of  the  people  for  their  respec- 
tive candidates.  If  each  of  these  parties 
nominated  candidates  for  two  of  the  judge- 
ships only  in  Silver  Bow  county,  the  result 
would  be  six  candidates,  and  the  returns 
would  be  relatively  the  same  as  appear  in 
this  case;  for  almost  certainly  three  of  them 
would  have  received  relatively  more  votes 
than  any  one  of  the  other  three.  In  that 
case  no  one  of  them  would  be  entitled  to 
claim  that  he  was  elected  to  the  third  judge- 
ship, for  no  one  voted  with  the  Intention  of 
choosing  one  of  them  for  that  office.  We 
must,  in  order  to  issue  the  writ.  Indulge  the 
presumption  that  the  people  acted  independ- 
ently of  the  Governor's  proclamation,  and 
elected,  or  at  least  undertook  to  elect,  the 
relator.  This  course  might  lead  to  absurd, 
not  to  say  serious,  results.  Suppose  each  of 
the  political  parties  nominated  a  candidate 
for  each  of  two  of  the  Judgeships,  the  terms 
of  which  were  understood  to  expire  at  the 
end  of  1904,  and  that  no  candidate  was  nom- 
inated by  any  of  them  for  the  third  one.  Sup- 
pose again  that  the  people  did  not  vote  at 
all  for  any  candidate  for  this  place  (and  it 
does  not  appear  that  they  did),  then  the  Is- 
suance of  the  writ  would  be  a  declaration 
that  the  relator  is  prima  facie  entitled  to  the 
third  judgeship,  and  the  result  would  be  an 
assumption  on  the  part  of  this  court  to  act 
for  the  people  of  the  Second  District  and 
elect  for  them  a  district  Judge.  The  situation 
presented  is  anomalous,  and  not  free  from 
difficulty;  but  no  reason  has  been  suggesrea 
why  the  relator's  case  should  be  so  far  aided 
by  presumption  as  to  entitle  him  to  be  de- 
clared prima  facie  in  position  to  demand  a 
certificate  of  election  from  the  Governor. 

We  do  not  controvert  the  rule  recognized 
by  all  the  courts  that  the  formalities  of  no- 
tice, etc.,  are  not  necessary  to  render  a 
general  election  valid.  The  law  gives  notice 
to  the  people  when  general  elecVons  are  to 
take  place.  The  officers  whose  duty  it  Is  to 
give  the  notice  directed  by  the  statute  may 
not,  by  the  neglect  to  perform  this  duty,  de- 
prive the  people  of  their  constitutional  or 
statutory  right  to  elect  their  officers.  It  is 
only  when  special  elections  are  held  to  fill 
vacancies  that  the  technicality  of  notice  Is 
essential,  "the  law  does  not  give  notice  of 
the  time  when  such  elections  shall  occur. 
Nor  hav.!  we  overlooked  another  rule,  stated 
by  Mr.  High  (Ext.  Leg.  Rem.  {  11),  that 
mandamus  proceedings  do  not  always  neces- 
sarily determine  the  question  of  the  ultimate 


right  Involved,  and  that  the  writ  Is  frequently 
granted  when  It  can  only  determine  one 
step  in  the  progress  of  Inquiry — as  where,  in 
election  cases,  it  Is  issued  to  the  board  of 
canvassers  of  election  to  compel  them  to 
canvass  the  votes  cast  and  declare  the  result, 
though  it  would  still  be  necessary  to  resort 
to  quo  warranto,  or  some  other  appropriate 
proceeding,  to  determine  the  ultimate  ques- 
tion of  right,  and  admit  the  relator  Into  the 
office  sought.  As  stated  above,  the  circum- 
stances of  this  case  are  peculiar  and  anom- 
alous, and,  so  far  as  we  have  been  able  to 
ascertain,  have  never  arisen  in  any  of  those 
jurisdictions  which  have  adopted  the  rule 
that  In  mandamus  proceedings  the  validity 
or  regularity  of  an  election  will  not  be  In- 
quired into.  We  are  satisfied,  however,  that 
upon  the  facts  as  presented  in  this  case  the 
relator  is  not  entitled  to  relief.  It  follows 
that  the  motion  to  quash  the  writ  must  be 
sustained,  and  the  application  dismissed. 
Dismissed. 

MILBURN  and  HALLOWAY,  JJ.,  concur. 


LANDER  V.  SHEEHAN. 
(Supreme  Court  of   Montana.     Feb.  6,   190.').) 

BUSINESS  NAMK— NECESSITY  FOB  BEGISTRATION 
—SALE  —  ACTION  FOB  PBICE — ADMISSION  OF 
EVIDENCE — INSTBUCTIONB — UEASUBE  OF  0AM- 
ACES. 

1.  Civ.  Code,  U  3280.  3281,  requiring  a  part- 
nership transacting  business  in  a  fictitious  name, 
or  a  designation  not  showing  the  names  of  the 
persons  interested,  to  file  a  certificate  stating 
the  facts,  and  to  publish  the  same,  do  not  apply 
to  a  person  who  uses  as  a  business  name  bis 
surname,  followed  by  the  words  "Furniture  & 
Carpet  Co." 

2.  In  an  action  for  the  price  of  a  stove  al- 
leged by  defendant  to  be  inferior  to  the  war- 
ranty, testimony  as  to  experiments  by  witness 
at  cooking  with  the  stove,  and  that  the  "things 
I  tried  to  cook  were  not  fit  to  eat.  we  couldn't 
eat  them,  I  could  not  do  anything  with  the 
stove,"  was  not  an  invasion  of  the  province  of 
the  jury  as  drawing  conclusions  from  the  evi- 
dence. 

3.  In  an  actitm  for  the  price  of  a  stove  al- 
leged by  defendant  to  have  been  worthless,  the 
admission  of  testimony  of  a  third  person  that 
be  had  purchased  a  stove  of  plaintiff  bearing  the 
same  trade-mark,  which  proved  to  be  worthless, 
was  error. 

4.  In  an  action  for  the  price  of  a  stove,  the 
defense  of  which  is  based  on  a  breach  of  war- 
ranty, the  jury  should  be  instructed  that  mere 
statements  by  the  salesman  made  at  the  time 
of  the  sale,  and  by  which  was  expressed  a  favor- 
able opinion  of  the  stove,  or  by  which  the  sales- 
man Indulged  in  an  expression  of  opinion  con- 
cerning the  merits  of  the  stove,  does  not  con- 
stitute a  warranty,  and  it  is  for  the  jury  to 
determine  from  all  that  was  said  by  the  parties 
at  the  time  of  the  sale  whether  the  statement 
of  the  salesman  about  the  stove  waa  made  aa 
one  of  fact  or  of  mere  opinion. 

5.  Where  the  defense  in  an  action  for  the 
price  of  a  stove  is  framed  to  the  measure  of 
damages  for  breach  of  warranty  of  the  fitneRs 
of  the  article  sold,  aa  provided  by  Civ.  Code,  { 
4314,  it  is  misleading  to  instruct  the  jury  on 
the  measure  of  damages,  under  section  4313.  for 
the  breach  of  >v'arranty  of  the  quality  of  tha 
article  sold. 
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Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

Action  by  George  S.  Lander,  doing  business 
as  the  Lander  Furniture  &  Carpet  Company, 
against  Pat  Sheehan.  From  a  Judgment  for 
defendant  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed. 

John  Lindsay  and  Jas.  H.  Baldwin,  for  ap- 
pellant. Peter  Breea  and  J.  J.  Lyncb,  for 
appellee. 

BLAKE,  C.  This  action  was  commenced 
by  plaintiff  (appellant)  In  the  justice's  court, 
by  the  filing  October  23,  1901,  of  the  follow- 
ing account: 

Butte,  Montana.  Aug.  23.  1901.  M.  Pat 
Sheehan,  217  N.  Jackson,  Bought  of  Geo.  8. 
Lander,  doing  business  as  Lander  Furniture  & 
Carpet  Co^  Furuiture,  Bedding,  Carpets,  Stoves, 
"Tin  and  Granite  Ware  Crockery,  Lamps  and 
General  Household  Goods. 

44  to  48  East  Broadway.    Telephone  !«5. 

1  Steel  Range $3r>  00 

1  Taper    75 

2  Jts.  Pipe  1  00 

1  Elbow  .TO 

1  Collar  10 

$37  ao 

The  answer  filed  In  that  court  admits  that 
defendant  (respondent)  bought  the  articles 
described  In  the  account,  and  says  that  plain- 
tiff at  the  time  of  the  sale  warranted  the 
range  "to  do  good  cooking  and  baking";  but 
that  the  range  "was  entirely  worthless,"  did 
not  "cook  and  bake  at  all,"  and  was  "inferior 
and  defective."  It  further  alleged  that  de- 
fendant notified  plaintiff  that  the  range  was 
worthless  and  defective,  and  set  forth  a 
counterclaim  for  damages  caused  by  the  loss 
of  food  through  the  bad  cooking  of  the  range. 
In  the  Justice's  court  Judgment  was  entered 
for  defendant  for  the  sum  of  $37.55,  and 
plaintiff  appealed. 

In  the  district  court  the  answer  was 
amended  as  follows:  "By  way  of  amend- 
ment to  the  answer  herein  on  file,  by  permis- 
sion of  the  court  first  had  and  obtained,  the 
defendant  files  this,  his  amendment,  to  said 
answer,  and  alleges:  That  one  Lander,  tbe 
plaintiff  In  this  action,  is  doing  business  now, 
and  at  the  time  mentioned  In  the  comiifiaint 
;ind  answer  herein  was  doing  business,  un- 
der the  name  of  'Lander  Furniture  &  Car- 
pet (.'o.,'  in  Silver  Bow  county,  Montana,  as 
Its  principal  place  of  business,  said  name  be- 
ing the  name  by  which  said  action  was 
brought  herein,  and  said  name  does  not  show 
the  names  of  the  parties  Interested  In  the 
said  business;  that  said  plaintiff  has  not  filed 
In  the  county  of  Silver  Bow,  or  In  any  other 
county  of  the  state  of  Montana,  any  cer- 
tificate showing  the  names  of  the  parties  In- 
terested in  said  Lander  Furniture  &  Carpet 
('o.,  nor  has  any  notice  been  published  as  re- 
quired by  law  of  said  fact;  and  the  said 
plaintiff  has  In  no  wise  compiled  vHh  the 
provisions  of  sections  3280,  3'281,  of  the  Civil 


Code  of  the  State  of  Montana."  Judgment 
was  entered  on  a  verdict  for  defendant  In 
the  sum  of  |10,  and  plaintiff  appealed  from 
the  order  overruling  his  motion  for  a  new 
trial. 

The  sections  of  the  Civil  Code  referred  to 
In  this  answer  require  a  partnership  trans- 
acting business  under  a  fictitious  name,  or  a 
designation  not  showing  the  names  of  the 
persons  Interested  In  the  business,  to  file  a 
certificate  stating  the  facts,  and  publish  the 
same,  and  provide  that  persons  who  do  not 
comply  with  these  provisions  shall  not  main- 
tain any  action  upon  contracts.  George  S. 
Lander  testified  on  the  trial:  "I  am  ac- 
quainted with  the  Lander  Furniture  &  Car- 
pet Company.  I  am  proprietor  of  the  same. 
I  am  the  sole  owner.  •  •  •"  The  sec- 
tions of  the  statute  have  no  application. 
They  apply  only  to  partnerships  doing  busi- 
ness under  fictitious  names  or  titles  not  re- 
vealing the  names  of  the  persons  Interested 
In  the  business.  A  salesman  In  the  store  of 
plaintiff  sold  the  range  and  "pipe  going  with 
it,"  and  we  quote  from  the  testimony  of  Lan- 
der: "The  man  who  sold  this  stove  was 
working  for  me  as  agent.  •  *  •  Among 
his  other  duties  was  to  sell  stoves.  ♦  •  • 
We  guaranty  a  stove  to  bake  and  cook. 
This  man  had  authority  to  guaranty  the  stove 
to  bake  and  cook."  The  wife  of  defendant 
made  the  purchase,  and  testified,  without  any 
objection:  "I  am  acquainted  with  the  Lan- 
der Furniture  and  Carpet  Co.  I  have  been 
acquainted  with  them  since  the  time  I  pur- 
chased the  stove.  That  was  aliout  the  eighth 
or  ninth  of  August.  I  bought  this  stove  at 
their  store.  I  do  not  know  the  name  of  the 
man  that  made  the  sale  to  me,  but  I  would 
know  the  man  when  I  saw  him.  It  was  a 
man  In  the  store.  It  was  not  Mr.  Lander 
himself.  At  the  time  I  made  this  purchase 
I  asked  the  man  if  he  had  a  good  range,  ana 
he  showed  me  the  Universal,  and  recommend- 
ed it  to  me,  and  told  me  if  it  was  not  good — 
a  good  baker,  and  a  good  stove — he  told  me 
if  I  would  take  the  stove,  and  if  It  was  not 
satisfactory,  he  would  take  It  back;  that  we 
should  not  keep  it;  that  his  company  would 
not  let  me  do  It  They  delivered  the  stove. 
The  stove  was  no  good.  It  would  not  bake. 
I  kept  the  stove  about  three  weeks.  It  was 
In  the  house  about  three  weeks.  I  notified 
the  Lander  Furniture  and  Cari>et  Company, 
and  I  told  him  to  take  his  stove  away;  that 
I  couldn't  do  anything  with  It.  I  made  that 
report  to  the  collector.  He  sent  a  man  with 
a  bill  before  he  let  me  try  It.  I  told  him  to 
notify  the  Lander  Furniture  and  Carpet  Co. 
to  come  and  take  it  away.  The  agreement 
was  that  I  was  to  try  the  stove  until  it  was 
proven  satisfactory,  then  I  was  to  pay  for  It." 
The  testimony  of  this  witness  was  not  con- 
tradicted or  Impeached,  the  salesman  con- 
ducting the  sale  was  not  called  as  a  witness, 
and  the  plaintiff  did  not  offer  any  evidence 
to  prove  that  the  range  was  fit  for  any  pur- 
pose. 
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Miss  Brown  testified:  "My  occupation  Is 
cooking.  I  have  been  engaged  In  the  occu- 
pation a  good  many  years,  I  guess.  •  •  • 
These  things  I  tried  to  cook  were  not  fit  to 
eat  We  couldn't  eat  them.  They  were 
thrown  out  I  could  not  do  anything  with 
this  stove."  The  appellant  Insists  that  the 
witness,  by  expressing  her  opinion  about  the 
working  of  the  range,  Invaded  the  province 
of  the  Jury  to  draw  conclusions  from  the  evi- 
dence. The  above  matters  ijrere  clearly  with- 
in her  knowledge,  and  her  answers  were  con- 
fined to  her  observations  and  experience  as 
a  cook  in  the  employment  of  defendant  The 
objection  of  appellant  to  the  admission  of 
this  testimony  was  properly  overruled. 

Two  witnesses — Waldrlp  and  his  wife — 
testified  under  objection  that  they  had  In 
their  bouse  two  years  a  range  bought  of  ap- 
pellant and  bearing  the  same  trade-mark  as 
that  sold  to  resjMjndent,  and  that  It  was 
worthless.  The  court  erred  in  permitting 
this  testimony  to  be  introduced.  Fox  v.  Har- 
vester Works,  83  Gal.  343,  23  Pac.  295;  Stock- 
ton Works  V.  Glens  F.  I.  Co.,  121  Cal.  181, 
53  Pac.  565;  Murray  v.  Brooks,  41  Iowa,  47. 
In  Stockton  Works  v.  Glens  F.  I.  Co.,  supra, 
the  court  said:  "Defendant  endeavored  to 
show  that  the  destroyed  machines  were 
worthless  by  showing  how  other  machines 
of  similar  pattern  built  by  plaintiff  had  work- 
ed. This  evidence  was  refused  upon  an  ob- 
jection that  the  salability  or  cost  of  con- 
struction or  value  of  one  machine  cannot  be 
shown  by  comparison  with  another.  *  •  • 
We  think  the  ruling  was  correct." 

The  court  gave  the  Instruction  numbered  3, 
Incorporating  section  2370  of  the  Civil  Code, 
to  wit:  "The  Jury  are  Instructed  that  a  war- 
ranty is  an  engagement  by  which  a  seller 
assures  to  the  buyer  the  existence  of  some 
facta  affecting  the  transaction,  whether  past 
present  or  future."  At  the  request  of  appel- 
lant the  court  gave  the  instruction  numbered 
4,  to  wit:  "The  jury  are  Instructed  that,  to 
create  an  express  warranty  the  word  'war- 
rant' need  not  be  used,  nor  any  particular 
words  necessary.  Any  affirmation  (other 
than  mere  dealers'  talk)  made  at  the  time  of 
the  sale  as  to  the  quality  or  condition  of  the 
thing  sold  will  be  treated  as  a  warranty,  If 
It  was  so  intended,  and  the  purchaser  bought 
on  the  good  faith  of  such  afllrmatlon;  and 
whether  it  was  so  intended  and  the  pur- 
chaser acted  upon  It  are  questions  of  fact 
for  the  jury."  This  Is  derived  from  the  opin- 
ion of  the  court  In  McLennan  v.  Ohmen,  75 
Cal.  558,  17  Pac.  687.  See,  also,  Biddie  on 
Warranties,  $  35,  and  cases  cited;  Mason  v. 
Chappell,  15  Qrat.  572;  Osgood  v.  Lewis,  2 
H.  &  G.  495;  Shlppen  v.  Bowan,  122  U.  S. 
575,  7  Sup.  Ct  1283,  30  L.  Ed.  1172. 

The  appellant  complains  that  instruction 
numbered  S  was  refused,  to  wit:  "The  Jury 
are  Instructed  that  mere  statements  on  be- 
half of  the  plaintiff  or  Its  agents,  made  at 
the  time  of  the  sale,  and  by  which  was  ex- 
pressed a   favorable  opinion   of   the   article 


sold,  or  by  which  the  plaintiff  or  Its  agents 
indulged  in  an  expre.%Ion  of  an  opinion  con- 
cerning the  merits  of  the  article  sold,  does 
not  create  a  warranty.  This  would  be  mere 
praise  of  Its  own  property;  the  simple 
commendation  which  Is  allowable  In  making 
a  trade — i.  e.,  Is  mere  dealer's  talk,  and  does 
not  amount  to  a  warranty."  The  court  e'vl- 
dently  entertained  the  view  that  this  instruc- 
tion was  in  conflict  with  said  Instructions 
numbered  3  and  4,  and  might  mislead  the 
jury.  The  effect  of  this  language  may  be 
comprehended  by  considering  the  authorities 
supporting  the  doctrine  of  said  Instructions 
numbered  3  and  4,  as  well  as  the  limitations 
of  the  words  "dealer's  talk"  or  "seller's 
praise."  Mr.  Biddie,  in  Warranties  In  the 
Sale  of  Chattels,  says:  "It  has  also  been 
stated  above  [referring  to  said  section  3o] 
that  a  warranty  must  be  a  statement  of  a 
fact  upon  which  the  buyer  relies  in  making 
his  purchase;  consequently  words  of  descrip- 
tion, or  certain  vague  elpressiona  of  opinion, 
made  by  the  seller,  as  to  the  quality  or  value 
of  his  goods,  or  for  the  simple  commenda- 
tion of  them,  are  not  to  be  treated  as  war- 
ranties, and  the  maxim  is,  'Simplex  com- 
mendatlo  non  obligat.' "  Section  43.  In 
Mason  v.  Chappell,  supra,  the  court  said: 
"Any  distinct  aflirmation  of  quality  made 
by  the  vendor  at  the  time  of  the  sale,  not  as 
an  expression  of  opinion  or  belief,  but  as  an 
assurance  to  the  purchaser  of  the  truth  of 
the  fact  afiBrmed,  and  an  inducement  to  him 
to  make  the  purchase,  is,  If  accordingly  re- 
ceived, and  relied  on  and  acted  upon  by  the 
pm'chaser,  an  express  warranty.  But  no  af- 
firmation, however  strong,  will  constitute  a 
warranty,  unless  It  was  so  Intended.  *  *  » 
It  Is  often  very  dlflScuIt  to  determine  wheth- 
er an  aflirmation  was  intended  as  a  war- 
ranty or  as  a  mere  expression  of  opinion." 
In  Bishop  V.  Small,  63  Me.  12,  the  court  said: 
"Most  of  them  (representations)  are  too  pre- 
posterous to  believe.  None  of  them  are 
representations  of  facts  affecting  the  quality 
of  the  article  sold,  known  to  the  vendor,  but 
unknown  to  the  vendee,  and  such  as  a  ven- 
dee using  common  care  would  be  deceived  by.. 
They  are  only  'dealer's  talk.'  "  Mr.  Mechem, 
in  his  work  on  Sales,  says:  "The  doctrine 
of  immunity  to  seller's  praise  is  one  which 
is  not  to  be  pressed  too  far.  The  tendency 
of  the  later  cases  Is  to  attach  more  conse- 
quence to  the  seller's  affirmations  than  Is 
given  to  them  in  the  earlier  ones,  and  it  is 
usually  a  question  for  the  jury  whether  his 
positive  afllrmations  even  of  worth  or  value 
were,  under  the  circumstances,  to  be  regard- 
ed as  the  mere  expression  of  his  opinion,  or, 
as  such,  reliance-begetting  representations  as 
constitute  a  warranty."  Section  1246.  See, 
also,  Tiedemnn  on  Sales,  S  166;  Kimball  v. 
Bangs,  144  Mass.  321,  11  N.  E.  113.  Inas- 
much as  the  case  must  be  remanded  for  a 
new  trial,  we  think  an  Instruction  similar  to 
said  Instruction  numbered  8  should  be  given, 
with   the  qualification   that   the  Jury   must 
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■determine  from  an  tbat  was  said  by  the  par^ 
ties  at  tbe  time  of  the  sale  whetber  tbe 
«tatement  of  the  aalesman  abont  tbe  range 
-was  made  as  one  of  fact  or  of  mere  opinion. 

It  Is  contended  that  the  court  erred  In 
modifying  the  Instruction  numbered  6,  which 
«tated.  in  eubatance,  that,  if  tbe  range  had 
8  trade-mark,  "the  law  implies  but  two  war- 
ranties"— that  the  seller  has  a  good  and  un- 
incumbered title,  and  that  tbe  trade-mark  it 
genuine,  and  lawfully  used.  The  modiflca^ 
tlon  la  as  follows:  "But  In  this  case  yon 
may  further  find,  if  you  can,  from  all  tbe 
evidence,  that  this  stove  would  bake  and 
-eooh  If  properly  bandied,  and  so  warranted 
by  tbe  plaintiff."  Tbe  Jury  might  have  been 
mlsied  by  tbe  use  without  any  qualification 
■of  tbe  plirase  "but  two  warranties."  The 
stove  bad  a  trade-mark,  tbe  "Universal 
Bange,"  and  their  attention  was  therefore 
directed  to  the  express  warranty  sought  to 
be  shown  In  the  testimony.  The  modification 
is  expressed  in  obscure  phrases  rendering 
tbe  meaning  doubtful,  but  appellant  could 
not  have  been  prejudiced. 

Tbe  court  gave  tbe  following  Instruction 
at  tbe  request  of  appellant:  "Tbe  Jury  are 
Instructed  that  In  an  action  brought  upon  a 
warranty  tbe  true  measure  of  damages  Is 
the  diXerence  between  the  value  which  the 
thing  sold  would  have  had  at  the  time  of 
the  sale  If  It  bad  been  sound,  or  correspond- 
ing to  tbe  warranty,  and  its  actual  value 
wltb  tbe  defect  warranted  against.  If  any 
such  has  been  proved."  No  other  Instruc- 
tion was  given  or  requested  upon  the  meas- 
ure of  damages,  and  it  should  be  observed 
that  this  was  not  an  action  upon  a  war- 
ranty, although  the  counterclaim  may  be 
treated  as  such  when  tbe  rights  of  the  parties 
•re  adjudicated.  Judgment  was  entered  for 
defendant  upon  the  counterclaim  In  the  sum 
of  $10,  and  the  appellant  maintains  that  the 
verdict  Is  contrary  to  the  Instruction,  and 
therefore  against  law.  There  Is  no  diSec- 
ence,  In  legal  effect,  between  this  Instruction 
and  section  4313  of  tbe  Civil  Code,  but  the 
counterclaim  was  framed  in  order  that  de- 
fendant might  have  tbe  benefit  of  section  4314 
of  the  ClvU  Code,  to  wit:  'The  detriment 
caused  by  tbe  breach  of  a  warranty  of  tbe  fit- 
ness of  an  article  of  personal  property  for 
particular  purposes  is  deemed  to  be  that  which 
Is  defined  by  Uie  last  section,  together  wltb  a 
fair  compensation  for  the  loss  Incurred  by  an 
effort  In  good  faith  to  use  It  for  such  purpose." 
Respondent  did  not  pay  any  money  or  execute 
an  obligation  to  appellant  on  account  of  this 
transaction.  We  do  not  hesitate  to  declare 
tliat  this  instruction  is  incomplete  and  mis- 
leading. Tbe  Jury,  however,  must  obey  tbe 
Instructions  of  tbe  court  Murray  v.  Helnze, 
17  Mont  353,  42  Pac.  1057,  43  Pac.  714; 
State  V.  Dickinson,  21  Mont  605,  65  Pac. 
638;  King  v.  Lincoln,  26  Mont  157.  66  Pac. 
836;  McAllister  v.  Rocky  Fork  O.  Co.  (Mont) 
78  Pac.  59a.    There  Is  no  testimony  showing 


the  dlfTerence  between  tbe  value  which  said 
property  would  have  bad  when  sold  if  It  cot^ 
responded  to  tbe  warranty  and  Its  actual 
value  when  tbe  defect  warranted  against 
was  ascertained.  It  la  apparent  from  the 
verdict  that  the  range  and  pipe  were  consid- 
ered worthless,  and  damages  were  assessed 
In  accordance  wltb  the  counterclaim.  If 
tbe  Jury  decided  that  the  articles  sold  had  no 
value,  they  had  no  antbority,  under  the  In- 
struction, to  assess  any  damages  pmyed  for 
in  tbe  counterclaim,  and  tbe  verdict  was 
against  tbe  law. 

We  recommend  that  tbe  order  appealed 
ftt>m  overruling  tbe  motion  for  a  new  trial 
be  reversed,  and  tbe  cause  be  remanded  for 
a  new  trial. 

POORMAN,  G,  concurs. 

PER  CURIAM.  For  the  reasons  stated  la 
the  foregolnR  opinion,  the  order  is  reversed, 
and  tbe  cause  remanded. 

MILBURN,  J.    I  concur  in  the  result 


(32  Mont  U) 

STATE  ex  rel.  CITY  OP  BUTTE  et  «L  T. 

DISTRICT  COURT  OF  SECOND 

JUDICIAL  DI8T.  et  al. 

(Supreme  Court  of  Montana.     Feb.  6,  1905.) 

HABKAS    COBPUS  —  JUBIBDICTIOII  —  EXTEHT    OJT 
KELTBF. 

1.  In  habeas  corpus  proceedings,  no  other  re- 
lief can  be  granted  than  the  release  of  com- 
plainant from  unlawful  custody;  and  the  court 
cannot  therein  review  the  action  of  tbe  com- 
mitting court  in  applying  a  deposit  in  lien  of 
bail  to  the  payment  of  a  fine  assessed  against 
complainant,  nor  determine  who  is  entitled  to 
the  money,  nor  direct  tbe  o63cial  to  whom  it 
was  paid  to  refund  it  to  complainant 

Application  for  a  writ  of  certiorari  by  the 
State,  on  the  relation  of  the  city  of  Butte  and 
M.  A.  Berger,  treasurer  of  said  city,  to  an- 
nul an  order  made  by  Hon.  Michael  Donlan, 
Judge  of  the  district  court  of  the  Second  Ju- 
dicial District,  In  habeas  corpus  proceedings. 
Order  annulled  In  part 

J.  F.  Davis,  for  relators.  James  H.  Bald- 
win, for  respondents. 

BRANTLY,  O.  J.  Application  for  writ  of 
certiorari.  One  May  Fox  was  on  January 
20,  1005,  convicted  in  tbe  police  court  of  tbe 
city  of  Butte  of  the  crime  of  being  an  Inmate 
of  a  house  of  prostitution  In  said  city,  In  vio- 
lation of  Ordinance  No.  150,  entitled  "An  or- 
dinance relating  to  the  suppression  of  bouses 
of  prostitution."  By  the  Judgment  of  tbe 
court  she  was  sentenced  to  pay  a  fine  of  $100^ 
and  In  default  thereof  to  be  committed  to 
tbe  city  Jail  for  the  period  of  50  days  to  satis- 
fy tbe  fine,  at  the  rate  of  $2  per  day.  She 
defaulted  In  tbe  payment  of  tbe  fine,  and 
was  committed  to  Jail,  and  was  there  con- 
fined by  tbe  chief  of  police,  Thomas  Mulhol- 
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land.  Upon  her  arrest  the  sum  of  $100  had 
been  deposited,  either  by  herself  or  by  some 
one  in  her  behalf,  as  bail  to  secure  her  ap- 
pearance on  the  day  of  the  trial.  Upon  be- 
ing committed  to  jail  she  applied  to  the  dis- 
trict court  of  Sliver  Bow  county  for  a  writ 
of  habeas  corpus,  and  for  a  writ  of  certiorari 
in  aid  thereof,  to  secure  her  release.  Upon 
a  bearing  in  that  court  such  proceedings  were 
had  that  the  court  made  an  order  discharging 
her  from  custody,  after  dismissing  the  cer- 
tiorari proceedings.  This  order  was  made 
upon  the  confession  of  the  chief  of  police, 
Mulholland,  that  the  detention  of  the  com- 
plainant was  illegal.  In  the  meantime  the 
$100  deposited  as  bail  for  the  appearance  of 
May  Fox,  the  complainant,  had  been  applied 
by  the  police  court  in  satisfaction  of  the  fine, 
and  had  been  paid  to  the  city  treasurer. 
After  ordering  the  discharge  of  the  complain- 
ant under  the  writ,  the  court  made  an  addi- 
tional order  requiring  the  city  treasurer  to 
refund  to  the  complainant,  or  to  the  person 
presenting  receipt  therefor,  the  said  sum  of 
$100  deposited  as  bail  for  the  complainant. 
Thereupon  application  was  made  to  this  court 
for  this  writ,  to  annul  this  portion  of  the  or- 
der on  the  ground  that  it  was  in  excess  of 
jurisdiction. 

It  Is  manifest  that  the  order.  In  so  far  as  it 
undertook  to  deal  with  or  make  disposition  of 
the  deposit  made  for  bail  by  the  complain- 
ant, was  in  excess  of  jurisdiction.  In  habeas 
corpus  proceedings  the  only  object  sought, 
and  the  only  relief  that  can  be  granted.  Is 
the  release  of  the  complainant  from  unlaw- 
ful custody.  The  court  cannot  use  the  writ 
for  the  purpose  of  review.  It  had  no  juris- 
diction of  the  city  treasurer  or  of  the  police 
magistrate,  under  and  by  virtue  of  which  it 
could  direct  them,  or  either  of  them,  to  make 
any  disposition  of  the  fund.  Nor  could  the 
court,  under  the  writ,  determine  any  ques- 
tion with  reference  to  who  was  entitled  to 
the  money.  It  must  follow,  therefore,  that, 
in  BO  far  as  it  undertook  to  make  a  dispo- 
sition of  the  money,  It  acted  In  excess  of  ju- 
risdiction, and  the  order  is  void.  To  this  ex- 
tent, therefore,  it  must  be  annulled.  It  is  so 
ordered. 

MILBURN  and  HOLLOWAY,  JJ.,  concur. 


STATE  ex  rel.  BOSTON  &  M.  CONSOL.  COP- 
PER &  silvp:b  min.  co.  v.  district 

COURT  OF  SECOND  JUDICIAL  DIST. 
(Supreme  Court  of   Montana.     Feb.  6,  1905.) 

COSTS — OBDER    OF   TAXATION— VALIDITY— KB- 
VIEW — CEBTIOBARI. 

1.  An  order  amending  a  judgment  already  en- 
tered is  appealable  as  "a  special  order  after 
final  judgment,"  under  Code  Civ.  Proc.  §  1722, 
as  amended  by  Sess.  Laws  1899,  p.  146. 

2.  Code  Civ.  Proc.  «  1722.  as  amended  by 
Sess.  Laws  1809.  p.  14C,  authorizes  an  appeal 
from  a  special  order  after  final  judgment.  After 
an   affirmance   of  a  judgment   on   appeal,  the 


trial  court  made  an  order  allowing  certain  costs 
that  bad  not  been  previously  allowed,  bat  the 
order  did  not  amend  the  judgment.  Held,  that 
certiorari  was  the  proper  remedy  to  review  the 
order,  as  it  was  a  mere  order  taxing  costis,  and 
not  appealable,  and  no  appeal  could  be  taken 
from  the  judgment  that  would  review  the  order, 
as  it  was  not  included  in  the  judgment,  and  the 
judgment  had  once  been  appealed  from. 

3.  Code  Civ.  Proc.  f  774,  provides  that  the 
court  may  relieve  a  party  from  any  order  made 
through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Held,  that  where  an  order 
taxing  costs  in  favor  of  plaintiff,  and  included 
in  a  judgment  for  him,  did  not  include  a  cer- 
tain item  claimed  by  him,  and  the  judgment 
was  affirmed  on  appeal  by  defendant,  the  trial 
court  had  no  authority  after  the  affirmance  t» 
make  an  order  taxing  such  costs,  claimed  by 
plaintiff,  though  the  failure  to  tax  them  orig- 
inally was  an  oversight  on  the  part  of  the 
court;  since  the  statute  applies  only  to  a  pai^ 
ty's  own  neglect. 

4.  By  the  express  provisions  of  Code  Civ. 
Proc.  S  774,  the  trial  court  cannot  relieve  a 
party  from  an  order  entered  against  him  by  his 
inadvertence,  etc.,  unless  application  is  made 
within  six  months. 

Certiorari  by  the  state,  on  the  relation  of 
the  Boston  &  Montana  Consolidated  Copper 
&  Silver  Mining  Company,  to  review  an  or- 
der of  the  district  court  of  the  Second  Judi- 
cial District  for  the  county  of  Sliver  Bow 
taxing  certain  costs  against  relator  In  an 
action  against  It  by  the  Montana  Ore  Pur- 
chasing Company.    Order  annulled. 

See  75  Pac.  956. 

C.  F.  Kelly  and  Forbis  &  Evans,  for  re- 
lator.   James  M.  Denny,  for  respondent. 

BRANTLY,  O.  J.  Application  for  writ  of 
certiorari  to  annul  an  order  taxing  costs. 
On  February  14,  1900,  judgment  was  entered 
In  the  district  court  of  Silver  Bow  county  In 
favor  of  the  plaintiff  in  a  cause  entitled 
"Montana  Ore  Purchasing  Company  v.  Bos- 
ton &  Montana  Consolidated  Copper  &  Silver 
Mining  Company,"  the  relator  herein.  The 
findings  in  the  cause  had  theretofore,  on 
December  28,  1899,  been  made  and  filed  with 
the  clerk.  On  January  2,  1900,  the  plaintifT, 
under  the  provisions  of  the  statute  (Code 
Civ.  Proc.  {  1867),  had  filed  with  the  clerk 
its  memorandum  of  costs  and  disbursements, 
and  served  a  copy  upon  the  defendant.  In- 
cluded In  the  memorandum  were  several 
items  disbursed  for  maps  used  upon  the 
hearing,  and  deemed  necessary  for  that  pur- 
pose. The  total  amount  of  these  items  was 
$5,184.57.  On  January  6th  the  defendant 
moved  the  court  to  tax  the  coats,  making 
specific  objections  to  the  Items,  among  oth- 
ers, charged  for  maps.  On  September  14, 
1900,  the  court  made  an  order  taxing  the 
costs.  This  order  disallowed  many  other 
Items,  but  made  no  reference  to  those  char- 
ged for  maps.  They  were  all  omitted  from 
the  list  of  items  found  to  be  proper  expenses 
and  disbursements.  The  amount  allowed 
was  ordered  to  be  and  was  included  In  the 
judgment.  Whether  these  Items  were  omit- 
ted by  oversight  of  the  court  or  intention- 
ally does  not  appear.    The  defendant  thwe- 
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upon  appealed  to  this  court  from  the  judg- 
ment and  an  order  denying  a  new  trial.  This 
court  affirmed  the  action  of  the  district 
court  in  the  cause,  except  that  it  was  di- 
rected to  modify  the  Judgment  by  disallowing 
many  items  of  costs  and  in  one  other  par- 
ticular. M.  O.  P.  Co.  V.  B.  &  M.  C.  C.  &  S. 
M.  Co.,  27  Mont  288,  TO  Pac.  1114,  Id.,  27 
Mont.  536,  71  Pac.  1005.  Remittitur  issued 
from  this  court  on  April  4,  1903.  Thereupon 
the  plaintiff  moved  the  district  court  to  pass 
upon  and  decide  the  defendant's  objections 
to  these  items  of  plaintiff's  cost  bill  filed  on 
January  2,  1000,  said  items  being  designated 
as  "costs  of  preparing  maps  used  In  trial  of 
case  and  necessary  to  trial,"  and  to  enter  an 
order  allowing  said  costs  to  the  plaintiff. 
This  motion  was  based  ujwn  the  memoran- 
dum originally  filed,  the  defendant's  objec- 
tions thereto,  and  the  evidence  submitted  on 
the  hearing  of  the  original  motion  to  tax 
costs.  After  having  had  the  motion  under 
consideration,  the  court,  on  December  29, 
19(M,  entered  an  order  in  the  minutes  allow- 
ing the  items  claimed  to  the  amount  of  $2,- 
119.95.  In  effect,  the  order  amends  and 
modifies  the  order  of  September  14,  1900,  but 
does  not  direct  that  the  additional  amount 
be  included  in  the  judgment,  or  that  the 
Judgment  be  modified  or  amended  so  as  to 
Include  it. 

It  is  dliBcuIt  to  determine  what  the  inten- 
tion of  the  court  was  in  making  the  order. 
If  it  was  the  purpose  to  amend  the  judg- 
ment ordered  to  be  entered  by  this  court, 
and,  presumably,  so  entered,  the  order  does 
not  say  so.  for  it  contains  no  provision  to 
effectuate  this  purpose,  and  under  its  terms 
the  clerk  was  not  authorized  to  do  anything 
with  reference  to  the  judgment.  Had  the 
order  contained  such  a  direction,  a  wholly 
different  question  would  have  been  presented 
as  to  the  remedy  by  which  the  relator  could 
have  it  reviewed.  An  order  amending  a 
Judgment  already  entered  Is  a  special  order 
after  final  judgment,  and  therefore  appeal- 
able under  section  1722  of  the  Code  of  Civil 
Procedure,  as  amended  by  act  of  1899  (Sess. 
Laws  1899,  p.  146).  As  it  Is,  the  order  does 
not  purport  to  do  more  than  allow  an  addi- 
tional amount  for  costs  and  disbursements; 
in  other  words.  It  is  an  order  taxing  costs. 
It  Is  therefore  not  an  appealable  order  (M.  O. 
P.  Co.  V.  B.  &  M.  C.  O.  &  S.  M.  Co..  27 
Mont.  288,  70  Pac.  1114;  Murray  v.  North- 
ern Pacific  Ry.  Co.,  26  Mont.  288,  67  Pac. 
623);  for,  since  costs  are  a  part  of,  and  must 
be  included  in,  the  Judgment,  the  action  of 
the  court  in  allowing  or  disallowing  them,  or 
any  particular  item  of  them.  Is  ordinarily 
reviewable  onl.v  on  appeal  from  the  judg- 
ment. 'I'he  present  order,  however,  cannot 
be  reviewed  by  this  method,  for  the  reason 
that  the  amount  allowed  by  It  has  not  tieeu 
Included  In  the  Judgment  either  by  amend- 
ment or  modification  thereof,  and  for  the 
further  reason  that  the  judgment  has  al- 
ready been  reviewed  on  appeal,  and  no  ap- 


peal from  it  will  now  He.  When,  upon  ap- 
peal to  this  court,  a  judgment  of  the  district 
court  has  been  reviewed  and  aflirmed,  or  a 
specific  judgment  has  been  ordered  to  be 
entered  in  the  case,  the  judgment  becomes 
final  in  the  sense  that  the  litigaticm  is  over 
and  the  case  ended.  The  lower  court  has  no 
further  power  in  the  premises  than  to  carry 
the  Judgment  into  execution  under  the  man- 
date of  this  court.  It  cannot  proceed  to  re- 
open the  case,  and  allow  new  issues  to  be 
framed  to  try  rights  already  settled,  or 
amend  or  modify  the  Judgment  of  this  court 
so  as  to  enlarge  or  narrow  its  scope.  Free- 
man on  Judgments,  §  121;  Keller  v.  Lewis, 
36  Cal.  466;  Heinlen  v.  Beans,  73  Cal.  240, 
14  Pac.  855;  Soule  v.  Dawes,  14  Cal.  248; 
Gaines  v.  Rugg,  148  U.  S.  228,  13  Sup.  Ct. 
611,  37  L.  Ed.  432;  Ex  parte  Sibbald  y. 
United  States,  12  Pet.  488,  9  L.  Ed.  1167; 
Washington  &  G.  R.  Co.  v.  McDade,  135  U. 
S.  554,  10  Sup.  Ct.  1044,  34  L.  Ed.  233.  On 
receiving  the  mandate  from  this  court  the 
district  court  must  determine  all  questions 
of  law  or  fact  which  necessarily  arise  in  the 
proceeding^  to  carry  the  judgment  into  ex- 
ecution under  the  specific  directions  given  by 
this  court.  The  language  contained  in  the 
mandate  "that  such  further  proceedings  be 
had  in  said  case  as,  according  to  right  and 
justice  and  the  laws  of  the  state  of  Mon- 
tana, ought  to  be  had,"  has  reference  to  such 
further  proceedings  as  may  be  necessary  in 
this  regard,  and  does  not  grant  or  contem- 
plate the  exercise  of  any  other  jurisdiction 
in  the  case.  Ex  parte  Sibbald  v.  United 
States,  supra;  Re  Washington  &  G.  R.  Co., 
140  U.  S.  91,  11  Sup.  Ct.  673,  35  L.  Ed.  339. 
In  Washington  &  G.  R.  Co.,  supra,  it  was 
held  that  after  the  judgment  of  the  inferior 
court  had  been  afilrmed  on  appeal  it  was 
then  beyond  the  power  of  that  court  to 
amend  or  modify  the  judgment  of  the  ap- 
pellate court,  and  that,  if  such  amendment 
were  attempted,  a  writ  of  mandamus  would 
lie  from  the  appellate  court  to  compel  the 
execution  of  the  judgment  In  the  terms  and 
according  to  its  tenor  as  rendered  by  the  ap- 
pellate court.  As  the  district  court  could  not 
amend  or  modify  the  Judgment,  so  it  was 
without  power  to  take  up  again  the  order  of 
September  14tb,  and,  by  amendment  thereto 
or  enlargement  of  its  scope,  adjudicate  ques- 
tions which  should  have  been  settled  and  de- 
termined at  the  time  it  was  made.  If  the 
plaintiff  was  not  satisfied  with  the  allowance 
made  for  its  necessary  costs  and  disburse- 
ments by  the  terms  of  that  order,  no  matter 
whether  the  court  omitted  the  items  in  ques- 
tion Inadvertently  or  intentionally,  its  rem- 
edy was  to  apply  to  the  court  at  the  time  to 
have  the  omission  corrected,  or  to  appeal 
from  the  judgment,  and  have  the  error  thus 
committed  reviewed.  Having  submitted  to 
the  order  made  at  that  time  adjusting  costs, 
the  plaintiff  thereby  became  bound  by  the 
judgment,  and  could  not,  after  it  was  af- 
firmed by  this  court,  have  the  case  re-ex- 
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amlned  In  any  respect,  even  though  the 
Judgment  were  erroneous. 

Counsel  contend  that  the  court  had  au- 
thority, under  section  774  of  the  Code  of 
CStII  Procedure,  to  relieve  the  plaintiff  by 
correcting  an  order  made  to  its  prejudice 
through  inadvertence  or  mistake  of  the 
court.  The  section  referred  to  provides  for 
such  relief  only  when  the  order  or  proceed- 
ing complained  of  was  made  or  taken 
through  the  inadvertence,  mistake,  surprise, 
or  excusable  neglect  of  the  party  himself; 
and  even  then  the  application  must  be  made 
within  six  months. 

Prom  no  point  of  view  had  the  court  the 
power  to  make  any  order  In  the  premises. 
As  an  appeal  does  not  He  from  the  order,  the 
present  application  furnishes  the  only  ade- 
qiute  remedy.  It  follows  that  the  order 
must  be  annulled. 

MILBUUX  and  HOLLOW  AY,  JJ.,  concur. 


SENGSTACKEN  v.  McCORMAC. 
(Supreme  Court  of  Oregon.     Feb.  6,   1005.) 

NAVIGABLE  WATERS  —  nOOMS— CONSTBUCTION — 
TIDE    LANDS — CnAHACTEB— ESTOPPEL. 

1.  Plaintiff  owned  a  strip  of  land  in  contro- 
versy, about  30  miles  from  the  mouth  of  a  river, 
at  which  point  during  the  summer  months  there 
was  a  tidal  rise  and  fall  of  about  3  feet,  which 
daily  covered  and  uncovered  a  strip  between  the 
foot  of  the  bank  and  low-water  mark  varying 
in  width  from  a  few  inches  to  10  or  12  feet  in 
places.  Dnring  five  or  six  months  in  the  winter 
the  land  was  entirely  submerged,  and  no  part 
ot  it  was  daily  affected  by  the  ebb  and  flow  of 
the  tide.  The  bank  was  very  steep,  and  of  a 
sandy  soil ;  the  wash  of  the  water,  wind,  etc., 
constantly  causing  it  to  cave  in,  forming  a  nar- 
row strip,  which  was  at  times  exposed  at  low 
water,  but  which  had  no  permanent  situs.  Held, 
that  such  strip  did  not  constitute  tide  lands. 

2.  Where,  in  a  suit  to  enjoin  the  construction 
and  maintenance  of  a  boom  in  a  river  in  front 
of  certain  lots,  defendant  did  not  claim  title  as 
grantee  of  the  state,  but  based  his  right  ou 
ownership  of  the  upland,  be  was  not  estopped 
to  dispute  the  character  of  certain  land  claimed 
by  plaintiff  to  be  tide  lands  because  of  a  refer- 
ence thereto  as  such  in  some  of  the  deeds  in 
the  chain  of  title,  intended  not  as  an  admission 
or  statement  that  it  was  in  fact  tide  lands,  but 
as  a  mere  matter  of  precaution. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Henry  Sengstacken  against  James 
T.  McCormac.  From  a  decree  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

M.  L.  Pipes  and  E.  B.  Seabrook,  for  appel- 
lant. E.  B.  Watson  and  John  F.  Hall,  for 
respondent. 

BEAN,  J.  This  Is  a  suit  to  enjoin  the  con- 
struction and  maintenance  of  a  boom  in  the 
Coqullle  river  in  front  of  lots  7  and  8,  section 
7,  and  lots  4  and  5  in  section  S,  township  28 
south,  range  13  west,  in  Coos  county.  The 
defendant  owns  or  has  license  to  occupy  the 
water  front,  and  permission  from  the  United 
States  government  to  construct  and  operate 


the  boom.  The  plaintiff  claims  to  be  the 
owner,  as  the  successor  in  Interest  of  the 
grantees  of  the  state,  of  a  narrow  strip  ot 
tide  land,  alleged  to  be  from  1  to  15  feet 
wide,  and  about  a  mile  long,  lying  between 
the  upland  and  the  river,  and  that  the  pro- 
posed boom  will  Interfere  with  the  Ingress 
to  and  egress  from  such  tide  land.  The  de- 
fendant denies  the  existence  of  the  alleged 
tide  land.  Upon  the  testimony  the  court  be- 
low found  that  the  strip  of  laud  In  contro- 
versy "varies  in  width,  at  some  places  not 
exceeding  three  inches  in  width,  at  others 
the  bank  Is  perpendicular,  and  its  greatest 
width  in  any  place  does  not  exceed  sixteen 
feet,"  and  that  It  was  not  tide  land,  and 
therefore  dismissed  the  complaint 

Several  questions  were  presented  at  the  ar- 
gument, but,  as  we  are  in  accord  with  the 
trial  court  upon  the  facts,  it  Is  unnecessary 
to  consider  them.  There  is  no  substantial 
controversy  in  the  testimony,  and  no  useful 
purpose  can  be  served  by  referring  to  it  in 
detail.  It  Is  sufficient  to  state  merely  our 
conclusions  derived  from  an  inspection  of  the 
record.  The  land  In  controversy  is  situated 
a  short  distance  below  the  city  of  CoquiUe, 
and  about  30  miles  from  the  mouth  of  the 
river.  At  this  point  during  the  summer 
months  there  is  a  tidal  rise  and  fall  of  about 
3  feet,  which  dally  covers  and  uncovers  a 
narrow  strip  of  sand,  varying  In  width  from 
a  few  inches  to  perhaps  10  or  12  feet  in 
places,  between  the  foot  of  the  bank  and  low 
water.  During  five  or  six  months  in  the 
winter  this  laud  is  entirely  submerged.  No 
part  of  it  is  dally  covered  and  uncovered  by 
the  ebb  and  flow  of  the  tide  during  the  whole 
year.  The  bank  of  the  river  is  steep  and 
even  perpendicular  In  some  places,  and  of  a 
sandy  soil.  The  wash  of  the  water  caused 
by  the  winds,  tides,  and  passing  steamers 
has  a  constant  tendency  to  undermine  the 
bank  and  cause  it  to  cave  in,  and  to  cast 
sediment  and  silt  up  against  the  shore,  thus 
forming  a  narrow  strip  of  earth,  which  is  at 
times  exposed  at  low  water,  but  which  has  no 
real  permanent  situs,  but  is  shifted  and  chan- 
ged more  or  less  from  time  to  time  by  the  ac- 
tion of  the  water.  Under  these  facts,  the 
case  is,  in  our  opinion,  ruled  by  the  decision 
of  this  court  in  Andrus  v.  Knott,  12  Or.  501, 
8  Pac.  703,  and  the  doctrine  there  announced 
is  controlling  here. 

A  contention  is  made  that  the  defendant 
is  estopped  to  deny  that  tlie  land  is  In  fact 
tide  land  because  some  of  the  deeds  In  his 
chain  of  title  refer  to  the  grantor's  right  and 
Interest  in  or  to  the  tide  land  lying  In  front 
of  the  upland.  The  defendant  does  not  hold 
or  claim  title  as  a  grantee  of  the  state.  His 
title  or  right  Is  based  upon  the  ownership  of 
the  upland,  and  the  reference  to  tide  land  in 
some  of  the  deeds  in  the  chain  of  title  was 
evidently  intended  as  a  mere  matter  of  pre- 
caution, and  not  as  an  admission  or  state- 
ment that  there  was  In  fact  any  tide  land. 
Without  further  discussion  of  the  testimony 
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or  of  the  law,  we  are  agreed  that,  under  the 
facts,  the  land  claimed  by  the  plaintiff  Is  not 
tide  or  overflowed  land,  within  the  meaning 
of  the  law  authorizing  the  sale  and  dispo- 
sition of  such  land. 
The  decree  of  the  court  below  Is  affirmed. 


LA  VIE  r.  TOOZE. 
(Supreme  Ck>urt  of  Oregon.     Feb.  6,  1905.) 

BALE— WHEN  TIIXE  PASSES. 

1.  Though  a  contract  for  the  sale  of  a  crop 
of  hops  gpecifiecl  the  sbippinK  station  as  the 
place  for  delivery,  the  sale  and  delivery  is  com- 
plete where  the  parties  meet  at  the  farm  on 
which  the  crop  was  grown  and  there  sort,  weigh, 
and  brand  the  bales,  the  buyer  paying  the  bal- 
ance of  the  price,  and  the  seller  agreeing  to 
haul  the  same  to  the  station  at  a  future  time. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; George  H.  Burnett,  Judge. 

Action  by  George  A.  La  Vie  against  Wal- 
ter L.  Tooze.  Krom  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

This  Is  an  action  to  recover  possession  of 
40  bales  of  hops.  The  complaint  is  In  the 
nsnal  form.  The  answer  denies  the  allega- 
tions of  the  complaint  except  the  possession 
of  the  hops  by  the  defendant,  and  alleges 
ownership  and  right  of  possession  in  him. 
A  trial  before  a  Jury  resulted  in  a  verdict 
and  judgment  for  defendant,  and  plaintiff 
appeals. 

John  A.  Carson  and  A.  M.  Cannon,  for  ap- 
pellant.   George  G.  Bingham,  for  respondent. 

BEAN,  J.  The  facts  are  these:  In  Janu- 
ary, 1902,  the  plaintiff  and  one  J.  R.  Kaser 
entered  into  a  contract  by  the  terms  of 
which  Kaser  bargained  and  sold  and  agreed 
to  deliver  to  the  plaintiff  8,000  pounds  of 
hops  to  be  grown  by  him  during  the  season 
of  1902  on  the  farms  of  Henry  and  Rhoda 
Allen,  at  a  stipulated  price  of  lOVi  cents  per 
pound.  The  plaintiff  was  to  advance  |80  on 
or  before  April  1st  for  cultivating,  and  5 
cents  per  pound  on  or  before  September  1st 
for  picking  and  curing  purposes;  such  ad- 
vances and  interest  thereon  to  be  liens  on 
the  crop.  The  hops  were  to  be  delivered  by 
Kaser  to  the  plaintiff  at  the  Silverton  depot 
or  on  board  the  cars  at  such  time  between 
the  1st  and  31st  of  October  as  plaintiff 
might  direct,  and  upon  the  delivery  and  ac- 
ceptance the  plaintiff  was  to  pay  the  balance 
due  thereon.  The  advances  were  made  aa 
agreed  upon,  and  on  October  25th,  after  the 
hops  had  been  harvested,  cured,  and  baled, 
and  were  in  condition  for  delivery,  but  while 
still  on  the  Allen  place,  Mr.  Krebs,  the  agent 
of  the  plaintiff,  in  company  with  Kaser  and 
Allen,  went  to  the  building  in  which  the 
hops  were  stored,  and  what  there  took  place, 
and  the  purpose  of  the  parties,  is  thus  de- 
tailed by  the  witnesses:  Krebs  says  he  went 
to  the  house  to  inspect,  brand,  receive,  and 
pay  for  the  hops  coming  to  the  plaintiff  un- 


der the  contract  with  Kaser;  that  Allen  was 
entitled  to  a  certain  part  of  the  hops  as 
rent,  and  went  along  to  see  that  he  received 
his  proper  share;  that  the  hops  were  stored 
in  the  first  and  second  stories  of  the  build- 
ing; that  It  was  agreed  between  the  parties 
that  be  should  take  the  hops  on  the  upper 
floor,  and  finish  out  the  quantity  coming  to 
him  from  the  lower  floor;  that  after  the  divi- 
sion between  Kaser  and  Allen  had  been 
made  he  and  Allen  weighed  Kaser's  share 
of  the  hops  and  at  his  request  Kaser  marked 
them  with  the  brand  of  Krebs  Brothers  and 
the  number  of  the  lot;  that  the  amount  due 
Kaser  was  then  figured  up,  Allen  acting  for 
him,  and  he  (witness)  gave  Kaser  a  check 
on  Ladd  &  Bush,  of  Salem,  for  the  amouut 
found  due  on  the  contract  of  sale  after  de- 
ducting advances  previously  made;  that 
Ivaser  received  such  check  without  objection, 
and  agreed  to  haul  the  hops  for  the  plaintiff 
to  Silverton,  and  to  ship  them  to  him  at  New 
York;  that  he  (witness)  then  filled  out  a  ship- 
ping bill  or  receipt,  stating  the  number  of 
bales,  the  weight  and  destination,  and  deliv- 
ered it,  with  the  check,  to  Kaser,  with  direc- 
tions to  have  it  signed  by  the  agent  at  Sil- 
verton, and  take  it,  with  the  check,  to  the 
bank,  so  that  the  hank  could  send  the  ship- 
ping bill  or  receipt  to  the  Salem  bank,  where 
the  plaintiffs  could  obtain  possession  of  it; 
that  the  object  in  inspecting  and  branding 
the  hops  in  the  warehouse  and  giving  the 
check  to  Kaser  was  to  accept  them  and  pay 
for  them  at  that  place,  and  pass  the  title  to 
the  plaintiff.  Mr.  Allen  testified  that  Kaser 
was  a  tenant  of  his ;  that  on  or  about  Octo- 
ber 25th,  Krebs,  the  agent  of  the  plaintiff, 
came  out  to  his  place  to  receive  or  take  in 
tlie  hops  he  had  contracted  for  from  Kaser; 
that  as  witness  and  Krebs  were  going  to  the 
hophouse  they  passed  by  where  Kaser  was 
sitting,  and  Krebs  said  to  him  that  he  bad 
come  out  to  "take  in"  the  hops,  and  Kaser 
said,  "Go  out  to  the  hophouse,  and  I  will  be 
there,"  and  came  in  a  few  minutes ;  that  wit- 
ness took  out  the  rental  due  him,  and  be  and 
Krebs  weighed  tbe  balance,  and  Kaser,  at 
Krebs'  request,  put  the  brand  or  mark  there- 
on; that  the  amount  was  then  figured  up, 
and  Krebs  gave  Kaser  a  check  for  the  bal- 
ance due  him ;  that,  according  to  the  under- 
standing of  the  witness,  Krebs  came  out  to 
the  farm  to  receive  the  hops  and  close  up  the 
transaction;  that  after  he  drew  the  check, 
and  delivered  it  to  Kaser,  he  instructed  him 
to  take  the  hops  to  Silverton,  have  the  rail- 
road agent  sign  a  shipping  receipt,  which 
Krebs  prepared  and  gave  to  Kaser  at  the 
time,  and  take  It,  with  tbe  check,  to  the 
bank ;  that  nothing  was  said  as  to  when  Ka- 
ser should  cash  the  check,  and  no  conditions 
were  attached  to  its  delivery.  Kaser  testi- 
fied that  Krebs  came  out  to  the  Allen  place, 
and  "we  divided  my  part  and  Mr.  Allen's 
part,  and  he  inspected  mine,  and  weighed 
them,  and  gave  me  a  check  for  the  amount, 
and  told  me  to  deliver  them  on  board  the 
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cars  at  Silvcrton,  and  get  the  shipping  re- 
ceipt signed  by  the  conductor,  and  I  could 
get  my  money  for  them" ;  that  Krebs  came 
out  to  the  place  and  weighed  and  marked  the 
hops  with  the  intention,  as  witness  supposed, 
of  getting  possession  of  them  under  the  con- 
tract; that  witness  helped  him  weigh  and 
mark  them,  but  did  not  then  intend  to  deliver 
the  hops  to  the  plaintiff,  although  he  did  not 
make  such  intention  known  to  Krebs.  The 
witness  further  testified  that  at  the  time  he 
received  the  check  and  shipping  receipt  he 
did  not  intend  to  deliver  the  hops  to  the 
plaintiff,  but  to  sell  them  to  another  If  he 
could  do  so;  that  he  afterwards  hauled  the 
hops  to  Silverton,  and  stored  them  in  a  ware- 
house, and  subsequently  sold  them  to  the  de- 
fendant; that  he  marked  the  hops  with  the 
plaintiff's  brand,  and  received  the  check  in 
payment  thereof,  because  he  did  not  think  it 
would  make  any  difference;  that  he  did  not 
say  anything  to  either  Alien  or  Krebs  indi- 
cating an  intention  not  to  deliver  the  hops, 
but  supposed  that  they  both  thought  he  In- 
tended to  do  so;  that  on  October  Slst  be 
offered  to  return  to  the  plaintiff  the  check, 
and  pay  all  advances  previously  made,  with 
interest.  From  this  testimony  It  appears 
that  there  Is  no  substantial  controversy  as  to 
the  facts,  and  the  question  on  this  appeal  is 
whether,  under  the  facts,  the  title  to  the  hops 
passed  to  plaintiff  at  the  time  they  were  In- 
spected, weighed,  branded,  and  paid  for  on 
the  Allen  farm. 

The  contract  between  Kaser  and  the  plain- 
tiff made  In  January,  1902,  was  executory, 
and  no  title  passed  to  the  property  therein 
mentioned  until  the  hops  were  delivered  and 
accepted  (Backhaus  v.  Buelis,  43  Or.  558,  72 
Pac.  976,  73  Pac.  342) ;  but  the  plaintiff  was 
not  obliged  to  wait  until  the  hops  had  been 
delivered  at  the  place  mentioned  In  the  con- 
tract before  receiving  and  accepting  them 
(La  Vie  v.  Tooze,  43  Or.  590,  74  Pac.  210). 
He  could  receive  them  elsewhere;  and,  if 
they  were  In  fact  delivered  to  and  paid  for 
by  him  at  the  Allen  farm.  In  pursuance  of 
the  contract  the  transaction  constituted  a 
completed  sale,  and  the  title  vested  In  him, 
although  It  was  understood  that  the  defend- 
ant was  afterwards  to  transport  the  property 
to  Silverton.  The  hops  were  ready  for  de- 
livery. Nothing  whatever  remained  to  l>e 
done  by  Kaser  to  put  them  In  a  deliverable 
condition.  They  were  Inspected,  weighed, 
branded,  and  paid  for  by  the  purchaser.  AH 
that  remained  for  the  seller  to  do  was  to 
take  them  to  the  depot  or  cars,  and  ship  them 
to  the  plaintiff  at  New  York.  By  the  terms 
of  the  contract  the  plaintiff  could  have  insist- 
ed upon  the  delivery  at  the  place  specified 
before  he  received  or  accepted  the  hops,  but, 
as  he  waived  that  right,  and  paid  the  bal- 
ance due  thereon  at  the  Allen  farm,  the 
transaction  is  governed  by  the  same  rules  as 
those  which  control  the  sale  of  specific  arti- 
cles of  personal  property.  The  law  is  that, 
where  there  Is  no  manifestation  of  an  in- 


tention to  the  contrary,  the  contract  as  be- 
tween the  parties  Is  an  actual  sale  If  the 
specific  thing  is  identified,  agreed  upon,  de- 
livered, and  paid  for,  although  It  may  be 
left  in  the  actual  custody  of  the  eeUer  un- 
der an  agreement  to  deliver  It  In  the  future 
at  some  particular  place.  Thus,  In  Scott  v. 
King,  12  Ind.  203,  the  defendant  agreed  to 
sell  and  deliver  to  plaintiff  on  board  a  canal 
boat  4,000  bushels  of  corn,  payment  to  be 
made  upon  delivery.  Two  thousand  bushels 
were  delivered  as  agreed  upon.  The  remaln- 
I  der  was  not  delivered  at  the  time  specified, 
but  the  defendant  Informed  the  plaintiff  that 
the  corn  was  in  the  warehouse  ready  for  de- 
livery whenever  he  would  send  a  boat,  and 
requested  payment  therefor,  which  was  made 
accordingly.  Before  the  corn  was  called 
for  by  the  plaintiff,  and  while  it  remained  In 
the  defendant's  warehouse.  It  was  destroyed 
by  fire.  The  plaintiff  thereupon  brought  an 
action  against  the  defendant  to  recover  dam- 
ages for  the  failure  to  deliver  the  corn,  but 
the  court  held  that,  as  the  com  was  set 
apart  so  that  It  could  be  Identified,  and  had 
been  paid  for,  the  sale  was  complete,  and  the 
transfer  of  the  com  from  the  warehouse  to 
I  the  boat,  although  necessary  to  a  full  ver- 
I  formauce  of  the  contract  of  sale  as  actually 
I  made,  was  waived  by  payment  before  dellv- 
j  ery.  So,  in  this  case,  the  provision  In  the 
■  contract  between  Kaser  and  the  plaintiff  that 
the  hops  should  be  delivered  at  a  certain 
place  was  for  the  benefit  of  the  plaintiff,  and 
he  waived  the  performance  of  such  stipula- 
tion by  receiving,  accepting,  and  paying  for 
them  at  the  Allen  farm.  By  such  acts  the 
title  passed  to  him,  and  the  subsequent  pos- 
session of  the  property  by  Kaser  was  as  his 
agent  or  bailee,  and  not  as  owner.  The  rule, 
so  often  stated  in  the  books,  that.  If  anything 
remains  to  be  done  by  the  seller  of  personal 
property,  the  title  does  not  pass,  generally 
applies  to  things  that  are  required  to  be  done 
before  delivering — such  as  ascertaining  the 
identity,  quality,  or  quantity  of  the  article 
sold,  or  putting  it  In  a  condition  which  the 
contract  required;  but,  as  said  by  Mr.  Justice 
Selden  In  discussing  this  question  In  Terry 
V.  Wheeler,  25  N.  T.  520:  "No  case  has  been 
referred  to  by  counsel,  nor  have  I  discovered 
any.  In  which,  where  the  article  sold  was 
perfectly  identified  and  paid  for,  It  was  held 
that  a  stipulation  of  the  seller  to  deliver  at 
a  particular  place  prevented  the  title  from 
passing.  If  the  payment  was  to  be  made 
on  or  after  delivery,  at  a  particular  place,  it 
might  fairly  be  Inferred  that  the  contract 
was  executory  until  such  delivery;  but  where 
the  sale  appears  to  be  absolute,  the  Identity 
of  the  thing  fixed,  and  the  price  of  It  paid, 
I  see  no  room  for  an  Inference  that  the  prop- 
erty remains  the  seller's  merely  because  he 
has  engaged  to  transport  It  to  a  given  point. 
I  think  in  such  case  the  property  passes  at 
the  time  of  the  contrnct,  and  that  in  carrying 
it  the  seller  acts  ns  bailee,  and  not  as  owner. 
The  questions  which  arise  In  such  cases  as 
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to  sales  are  questions  of  intention,  such  as 
arise  in  all  otlier  cases  of  the  interpretation 
of  contracts;  but  wlien  the  facts  are  ascer- 
tained either  by  the  written  agreement  of 
the  parties  or  by  the  findings  of  a  court,  as 
they  are  here,  they  are  questions  of  law." 
Now,  In  the  case  at  bar,  the  facts  are  not 
disputed,  and  therefore  the  effect  of  them 
was  not  for  the  Jury,  but  purely  a  question 
of  law.  That  the  title  to  the  hops  passed 
to  the  plalnttflT  at  the  time  they  were  in- 
spected, branded,  and  paid  for  at  the  Allen 
farm  appears  to  us  very  clear.  No  other  rea- 
sonable interpretation  can  be  put  upon  the 
acts  of  the  parties.  Krebs  went  to  the  farm, 
as  all  agn^ee,  to  "take  la"  the  hops.  With 
this  understanding,  and  without  objection 
from  Kaser,  he  inspected,  branded,  received, 
and  paid  for  them.  No  conditions  were  at- 
tached to  the  transaction,  or  to  the  delivery 
of  the  dieck.  The  latter  was  accepted  by 
Kaser  In  payment  of  the  hops,  and  he  could 
thereafter  have  cashed  it  at  any  time.  There 
was  no  understanding  or  agreement,  as  the 
position  of  defendant  assiunes,  that  he  could 
not  cash  the  check  unless  the  shipping  re- 
ceipt, properly  signed,  accompanied  it,  when 
presented  for  payment.  The  acts  of  the  par- 
ties amounted  to  more  than  a  mere  inspec- 
tion and  identification  of  the  hops,  leaving 
the  delivery  to  be  made  as  provided  for  un- 
der the  original  contract  They  constituted  a 
completed  sale,  and,  if  the  hops  had  been 
thereafter  destroyed  by  fire,  the  loss  would 
clearly  have  fallen  on  plaintiff;  or,  if  Kaser 
had  become  bankrupt,  and  made  an  assign- 
ment, they  would  not  have  passed  to  bis 
assignee.  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  E.  270.  We  are  of  the  opinion,  therefore, 
that  under  the  law  as  applied  to  the  undis- 
puted facts  of  the  case  the  plaintiff  was 
entitled  to  a  recovery,  and  the  court  should 
have  so  instructed  the  Jury. 

Remanded  for  further  proceedings  not  In- 
consistent with  this  opinion. 


DAVID  v.  MOORE  et  aL 
(Supreme  Court  of  Oregon.     Feb.  6,  1905.) 

FALSE  BEPBESENTATIONS— SUFFICIENCT  OF  COM- 
PLAINT—DEFENoBS—lNSTBUCTIOHS. 

1.  A  complaint  which  alleges  the  making  of 
a  contract  whereby  defendant,  for  a  valuable 
consideration,  was  to  show  plaintiff  a  piece  of 
vacant  public  land,  title  to  which  he  could  se- 
cure by  complying  with  the  homestead  law,  and 
that  the  land  to  which  he  was  taken  was  not 
vacant,  and  he  was  unable  to  obtain  it  as  a 
homestead  because  of  mining  claims  thereon, 
shows  a  cause  of  action. 

2.  Where  defendant  was  employed  to  find 
plaintiff  a  homestead  on  which  he  could  locate, 
and  selected  a  piece  which  plaintiff  was  unable 
to  secure,  because  of  mining  claims,  the  fact  that 
there  were  evidences  of  mining  claims  on  the 
land  when  plaintiff  examined  it  does  not  prevent 
plaintiff  from  suing  for  breach  of  contract ;  de- 
fendant having  falsely  represented  that  the 
mining  claims  had  long  since  been  abandoned, 
and  would  be  no  obstacle  to  securing  the  land 
as  a  homestead. 


3.  The  nonmineral  affidavit  filed  by  plaintiff 
in  making  his  homestead  entry  does  not  prevent 
him  from  suin^  defendant,  whom  be  had  employ- 
ed to  locate  him  on  public  land,  for  false  rep- 
resentations in  relation  to  such  location,  where 
plaintiff  testified  that  he  made  such  affidavits 
relying  on  the  representations  made  by  defend- 
ant. 

4.  In  an  action  for  false  representations  in  lo- 
cating plaintiff  on  public  land,  an  instruction, 
"If  you  find  these  representations  were  made, 
and  that  they  were  false,  and  that  defendant 
knew  them  to  be  false,  and  that  plaintiff  re- 
lied on  them,  plaintiff  would  be  entitled  to  re- 
cover," etc.,  is  not  subject  to  the  objection  that 
it  omits  the  element  of  belief  of  the  representa- 
tions on  plaintiff's  part 

5.  Defendant  was  employed  to  select  plaintiff 
a  parcel  of  public  land  which  he  could  locate 
as  a  homestead,  and,  in  an  action  for  false  rep- 
resentations as  to  mineral  claims  on  the  parcel 
selected,  the  court  instructed  that  "a  statement 
or_  conversation  which  simply  expressed  the 
opinion  of  defendant  as  to  whether  or  not  there 
was  a  mining  claim,  or  that  it  had  been  aban- 
doned or  forfeited,  would  not  be  a  misrepresen- 
tation of  a  fact  such  as  would  entitle  plaintiff 
to  recover."  Held  to  be  as  favorable  to  defend- 
ant as  he  could  reasonably  expect. 

Appeal  from  Circuit  Court  Douglas  Coun- 
ty: J.  W.  Hamilton.  Judge. 

Action  by  A.  L.  David  against  William 
Moore  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Afilrmed. 

This  is  an  action  to  recover  damages  for 
alleged  false  and  fraudulent  representations. 
The  complaint  avers  that  on  February  24, 
1903,  plaintiff  entered  Into  a  contract  with 
the  defendants  whereby,  in  consideration  of 
$125  and  the  payment  of  their  expenses,  they 
agreed  to  locate  plaintiff  upon  a  desirable 
quarter  section  of  vacant  public  land,  the  ti- 
tle to  which  he  could  secure  from  the  United 
States  by  complying  with  the  requirements 
of  the  homestead  law;  that  on  the  next  day 
they  represented  to  him  that  they  had  found 
a  tract  of  such  land,  upon  which  there  were 
no  mining  claims,  and,  if  any  had  ever  been 
located  thereon,  they  had  been  abandoned, 
and  would  not  Interfere  with  the  filing  of  a 
homestead  on  the  premises;  that  plaintiff 
knew  nothing  about  locating  government 
lands,  or  how  to  retrace  the  surveys  or  to 
find  the  corners  thereof,  but  employed  the  de- 
fendants to  perform  such  service  for  him  and 
believed  in  and  relied  upon  their  statements 
and  representations  in  reference  thereto,  and 
that,  induced  thereby,  he  paid  them  the  sum 
agreed  upon  and  their  expenses,  of  $15,  and 
thereupon  filed  a  homestead  on  the  land  so 
selected,  paying  as  government  fees  therefor 
the  sum  of  $22;  that  after  making  such  en- 
try plaintiff  discovered  on  the  land  embraced 
In  his  homestead  six  valid  and  subsisting 
mining  claims,  of  20  acres  each,  which  had 
been  worked  for  their  mineral  deposits  for 
many  years,  and  that  by  reason  thereof  he 
was  prevented  from  establishing  his  resi- 
dence on  the  premises  and  from  making  his 
final  proof;  that  at  all  the  times  mentioned 
the  defendants  had  notice  of  the  existence  of 
the  mineral  locations,  and  knew  they  were 
situated  on  the  land  embraced  in  his  home- 
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stead;  and  that  their  representations  were 
false,  and  so  known  to  be  by  them,  and  were 
Intended  to  nalslead  and  deceive  plaintiff, 
who,  upon  the  discovery  thereof,  demanded 
the  repayment  of  the  money  they  liad  re- 
ceived from  him,  and  of  the  damages  he  had 
sustained,  but  they  refused  to  comply  there- 
with. The  answer  denied  the  material  alle- 
gations of  the  complaint,  and,  for  a  further 
defense,  averred  that  defendants  agreed  to 
show  plaintiff  about  ICO  acres  of  government 
lands,  upon  which  he  could  file  a  homestead; 
that.  In  pursuance  of  such  contract,  they 
went  with  and  showed  him  a  tract  of  public 
land  of  the  kind  desired,  and  he  thereupon 
paid  them  the  sum  specified  and  entered  the 
land;  that  at  the  time  he  secured  his  home- 
stead right  he  also  flied  In  the  local  land  of- 
fice his  nonmlneral  affidavit.  In  which  he  de- 
posed that  he  was  well  acquainted  with  the 
character  of  each  legal  subdivision  of  the 
land  applied  for,  and  that  the  same  to  his 
knowledge  did  not  contain  any  valual)le  min- 
eral deposit,  and  that  no  part  of  the  laud 
was  claimed  for  mining  purposes  or  worked 
for  mineral  during  any  part  of  the  time;  and 
that  by  reason  of  making  such  affidavit  he 
Is  estopped  to  assert  that  he  accepted  the 
land  upon  defendants'  representations.  The 
reply  put  In  issue  the  allegations  of  new  mat- 
ter In  the  answer,  and,  a  trial  being  had. 
Judgment  was  rendered  against  defendants 
for  the  sum  of  $1G0,  and  they  appeal. 

Dexter  Rice,  for  appellants.  J.  A.  Buchan- 
an, for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  is 
contended  by  defendants'  counsel  that  the 
court  erred  In  overruling  a  demurrer  to  the 
complaint.  It  Is  argued  that  the  plaintiff  al- 
leged lie  entered  into  a  contract  with  the  de- 
fendants whereby  they  were  to  locate  him 
on  a  piece  of  government  land,  the  title  to 
which  he  could  secure  by  making  final  proof 
In  support  of  his  entry;  that  the  complaint 
shows  that  they  kept  their  part  of  tlie  agree- 
ment, but  he  refused  to  settle  on  the  land, 
alleging  his  discovery  of  the  mining  claims 
thereon  as  an  e.\cuse  for  his  failure  to  com- 
ply with  the  requirements  of  the  homestead 
law;  and  that  it  does  not  follow  that,  be- 
cause mining  claims  are  located  on  govern- 
ment land,  it  is  mineral  In  character  to  such 
an  extent  as  to  render  It  not  open  for  settle- 
ment. After  the  demurrer  was  overruled, 
defendants  answered  over,  and,  having  done 
so,  the  only  question  to  be  considered  Is 
whether  or  not  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action, 
which  defect  Is  never  waived.  The  com- 
plaint sets  out  the  contract  entered  into  by 
the  parties,  whereby  defendants,  in  consid- 
eration of  ?125,  were  to  show  plaintiff  a  piece 
of  vacant  public  land,  and  that  the  land  to 
which  he  was  taken  was  not  vacant,  by  rea- 
son of  the  mining  claims  tliereon,  and  al- 
leges such  misrepresentations  lu  respect  to 


these  claims  as  to  excuse  plaintiff  from  per- 
forming his  part  of  the  agreement.  Building 
Ass'n  V.  State  Ins.  Co.,  29  Or.  509,  40  Pac. 
366;  Hannan  v.  Greenfield,  36  Or.  97,  58  Pac. 
888;  Durkee  v.  Carr,  88  Or.  189,  63  Pac.  117. 

It  Is  further  Insisted  that  in  an  action  of 
this  kind  a  rule  analogous  to  that  controlling 
In  actions  for  breach  of  covenant  for  quiet 
enjoyment  is  applicable,  wherein  the  defend- 
ants, as  locators,  occupy  the  relation  of 
vendors,  and  the  plaintiff,  as  a  homestead  en- 
tryman,  that  of  i)urchaser,  subject  to  the  par- 
amount right  of  the  United  States,  and  to 
the  duties  and  obligations  Imposed  by  the 
provisions  of  the  acts  of  Congress  in  relation 
to  the  disposal  of  public  lands,  and  that.  In- 
voking this  principle,  plaintiff  Is  precluded 
from  maintaining  an  action  until  after  an 
actual  ouster  or  a  surrender  to  one  having 
a  paramount  title,  and  the  complaint,  having 
failed  to  allege  an  expulsion  or  a  relinquish- 
ment, did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  hence  the  court 
erred  in  overruling  the  demurrer.  The  de- 
fendants are  not  vendors,  In  any  sense  of  the 
term,  nor  do  they  represent  the  United 
States,  the  owner  in  fee  of  the  premises.  In 
the  sale  or  disposal  of  Its  lands,  but  they 
are  real  estate  brokers,  employed  by  plaintiff 
to  secure  for  him  public  lands  suitable  for 
e.stal)llshing  his  home  thereon,  and  free  from 
mining  claims.  If  an  action  had  been 
brought  by  them  against  him  to  secure  the 
commission  agreed  upon,  they  could  not  have 
recovered  the  stipulated  compensation  unless 
tiiey  could  have  proved  that  the  land  pointed 
out  to  him  corresponded  with  the  terms  of 
the  contract.  Because  they  have  received 
the  money  they  claim  to  have  earned  Is  no 
reason  the  sum  should  not  be  restored  to  him. 
If  it  was  secured  in  consequence  of  their 
fraudulent  representations.  The  complaint 
alleges  that  the  money  was  obtained  in  this 
manner,  and  avers  the  relation  existing  be- 
tween defendants  and  plaintiff,  thereby  stat- 
ing facts  sufficient  to  constitute  a  cause  of 
action,  and  no  error  was  committed  In  over- 
ruling the  demurrer. 

It  Is  maintained  by  defendants'  counsel 
that  plaintiff's  attention  was  called  to  a  ton- 
ne! and  to  a  ditch  on  the  land  to  which  be 
was  taken ;  that  the  corners  of  the  premises 
were  pointed  out  to  him,  and,  the  means  of 
knowledge  as  to  the  condition  of  the  land 
being  equal  to  each  party,  if  he  did  not 
avail  himself  thereof  he  cannot  now  be 
heard  to  say  that  he  was  deceived  by  the 
alleged  false  representations.  In  Slaughter's 
AdinlnKstrator  v.  Gerson,  33  Wall.  379,  20 
L.  Ed.  627.  It  was  held  that  where  the  means 
of  knowietlge  are  at  hand  and  equally  avail- 
able to  botli  parties,  and  the  subject  of  pur- 
chase Is  alike  open  to  their  inspection,  If 
the  purchaser  does  not  take  advantage  of 
the  means  and  opportunities  thus  afforded 
him  he  will  not  be  heard  to  say,  In  impeach- 
ment of  the  contract  of  sale,  that  he  was 
deceived  by  the  vendor's  misrepresentations. 
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la  the  case  at  bar  the  plaintiff  visited  the 
land  which  he  sought  to  enter,  In  company 
with  one  of  the  defendants,  who,  as  plain- 
tiff testified,  told  him,  In  referring  to  a 
ditch  they  found  thereon,  that  it  had  once 
been  used  for  mining  purposes,  but  that  it 
had  for  a  long  time  been  abandoned,  and  that 
be  made  the  same  representations  in  respect 
to  a  tunnel  which  the  plaintiff  was  then  un-  j 
able  to  say  was  within  the  boundaries  of  the  j 
land,  but  which  he  afterwards  discovered  | 
was  embraced  in  his  homestead  entry.  The 
rule  of  caveat  emptor  applies  only  in  cases 
where  a  party  alleged  to  have  been  deceived 
by  the  false  representations  of  his  adversary 
has  full  means  of  knowing  the  truth,  and 
has  acted  In  the  transaction  on  his  own  judg- 
ment. W'imer  v.  Smith,  22  Or.  469,  30  Pac. 
41C ;  Cawston  v.  Sturgls,  29  Or.  331,  43  Pac. 
056.  This  rule  does  not  apply,  however,  to 
a  case  where  the  seller  of  real  property 
makes  representations  in  respect  to  matters 
of  which  the  buyer  has  no  knowledge,  and 
no  means  at  hand  of  obtaining  knowledge. 
Flshback  v.  Miller,  15  Xev.  428 ;  MltcheU  v. 
Zimmerman,  4  Te.^.  75.  51  Am.  Dec.  717. 
Where  one  assumes  to  have  knowledge  of  a 
subject  of  which  another  may  be  ignorant, 
and  knowingly  mokes  false  representations 
regarding  It,  upon  which  the  other  relies 
to  his  Injury,  the  party  who  makes  such 
statements  will  not  be  heard  to  say  that  the 
person  who  took  his  word,  and  relied  upon  It, 
was  guilty  of  such  negligence  as  to  be  pre- 
cluded from  recovering  compensation  for  In- 
juries which  were  Inflicted  on  him  under 
cover  of  the  falsehood.  Eaton  v.  'Winnie,  20 
Mich.  150,  4  Am.  Rep.  377.  The  plaintiff's 
testimony  Is  to  the  effect  that  none  of  the 
mining  claims  located  on  the  premises  In 
question  were  being  operated  when  he  vis- 
ited the  premises,  and  that  he  was  a  recent 
Immigrant  to  the  state,  and  unacquainted 
with  the  working  of  auriferous  placer  or 
quartz  mines.  The  means  of  knowledge  In 
relation  to  the  condition  of  the  land  were 
not  equal  to  both  parties;  and  plaintiff  has 
testified  that  the  defendant  who  showed  him 
the  premises  told  him  that  the  ditch  and 
tunnel  they  saw  had  long  prior  thereto  been 
abandoned  and  thereby  lulled  the  plaintiff 
to  security;  and  the  rule  insisted  upon  Is 
not  applicable  in  such  a  case. 

It  is  contended  by  defendants'  counsel  that 
the  testimony  fails  to  show  that  plaintiff 
r'lied  or  acted  upon  the  representations  of 
^e  defendants,  or  believed  them  to  be  true, 
and  hence  the  court  erred  In  refusing  to 
grant  a  judgment  of  nonsuit.  In  Anderson  v. 
Adams,  43  Or.  C21,  74  Pac.  215,  It  Is  said: 
**To  constitute  a  fraud  by  false  representa- 
tions, so  as  to  entitle  the  plaintiff  to  relief, 
three  things  must  concur:  (1)  There  must 
be  a  knowingly  false  representation;  (2) 
the  plaintiff  must  have  believed  It  to  be 
true,  relied  thereon,  and  have  been  deceived 
thereby ;  and  (3)  that  such  representation 
was  of  matter  relating  to  the  contract  about 
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which  the  representation  was  made,  which. 
If  true,  would  have  been  to  plaintiff's  ad- 
vantage, but,  being  false,  caused  him  dam- 
age and  injury."  No  good  purpose  can  be 
subserved  In  quoting  from  or  commenting  on 
the  testimony  given  by  plaintiff,  which.  In 
our  opinion,  fully  sustains  each  of  the  ele- 
ments stated  In  the  rule  quoted. 

In  support  of  the  motion  for  a  judgment  of 
nonsuit,  much  stress  Is  laid  on  plaintiff's 
nonmineral  a£Bdavit,  the  filing  of  which  was 
a  necessary  prerequisite  to  the  making  of  the 
homestead  entry.  The  testimony  given  by 
him  tends  to  show  that  he  had  no  knowledge 
of  mining  or  of  mineral  lands,  and  that,  re- 
lying on  the  representations  made  to  him  by 
one  of  the  defendants  in  relation  to  the 
abandonment  of  what  was  claimed  to  have 
been  mere  "prospecting,"  the  affidavit  In 
question  was  made.  This  written  declara- 
tion under  oath  cannot  prejudice  plaintiff's 
right  to  recover  the  damages  sustained,  If 
he  relied,  for  the  information  It  contained, 
upon  the  representations  so  made  to  him, 
which  fact  It  was  the  province  of  the  jury 
to  determine,  and  no  error  was  committed  in 
submitting  that  question  to  them. 

It  Is  maintained  that  the  court  erred  In 
giving  the  following  instruction,  to  which  an 
exception  was  taken,  to  wit:  "(12)  If  you 
find  that  these  representations  were  made, 
and  that  they  were  false,  and  that  the  de- 
fendants, or  one  of  them,  knew  them  to  be 
false,  and  that  the  plaintiff  relied  upon 
them,  then  there  would  be  another  question 
for  you  to  determine.  The  plaintiff  would  be 
entitled  to  recover  some  damages,  and  then  it 
would  be  necessary  for  you  to  determine 
what  damages  the  plaintiff  should  recover." 
The  objection  to  this  part  of  the  charge  Is 
that  it  omits  the  element  of  belief.  A  reli- 
ance upon  the  representation  of  a  person  in 
respect  to  any  fact  necessarily  implies  a 
belief  in  the  truth  of  the  statement  thus 
made,  for,  unless  such  representation  is  be- 
lieved to  be  true,  no  reliance  is  placed  there- 
on. The  word  "relied,"  as  used  by  the  court 
In  the  language  complained  of,  implies  a  be- 
lief, and  this  instruction  is  not  subject  to 
the  objection  Interposed. 

It  is  also  claimed  that  the  court  erred  In 
giving  the  following  Instruction,  to  which  an 
exception  was  reserved,  to  wit:  "(15)  Tlie 
evidence  in  this  case  tends  to  show,  gentle- 
men of  the  jury,  that  these  parties  had  some 
kind  of  an  agreement  in  regard  to  locating 
of  the  plaintiff  on  lands  which  he  desired 
to  settle  upon  and  secure  as  a  homestead, 
and  tends  to  show  that  the  defendant  repre- 
sented that  he  knew  of  a  piece  of  land  which 
plaintiff  could  settle  upon,  and  that  he  took 
plaintiff  out  to  this  place  and  showed  him 
the  land,  and  while  they  were  there  it  ap- 
pears that  there  were  some  indications  of 
mining  having  been  carried  on  on  the  prem- 
ises, and  some  conversation  took  place  there 
about  that.  Now  a  statement  or  conversa- 
tion which  simply  expressed  the  opinion  of 
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the  defendant  In  regard  to  the  question  as  to 
whether  or  not  there  was  a  mining  claim, 
or  that  it  had  been  abandoned  or  forfeited, 
would  not  be  a  misrepresentation  of  a  fact, 
such  as  would  entitle  the  plaintiff  to  recover, 
if  he  simply  gave  a  statement  as  to  what  he 
deemed  the  law  in  regard  to  that  matter." 
None  of  the  testimony  given  by  the  defend- 
ants or  their  witnesses  is  Incorporated  in  the 
bill  of  exceptions,  in  the  absence  of  which  It 
must  be  presumed  that  the  part  of  the  charge 
under  consideration  was  applicable  to  their 
theory  of  the  action.  It  is  reasonably  infer- 
able from  this  instruction  that  the  defend- 
ants may  have  concluded,  because  the  right 
to  the  mining  claims  was  not  properly  initiat- 
ed, that  the  necessary  development  work  had 
not  been  performed,  or  that  the  operation  of 
the  mines  had  been  discontinued  for  such  a 
length  of  time  as  to  render  them  invalid, 
and  that  the  representations  in  relation 
thereto  were  not  statements  of  what  purimrt- 
ed  to  be  facts  Involved,  but  amounted  to  an 
opinion  concerning  the  law  applicable  there- 
to. In  any  view  of  the  case,  however,  we  are 
of  the  opinion  that  the  parts  of  the  charge 
to  which  exceptions  were  saved  are  as  fa- 
vorable to  the  defendants  as  they  had  a  right 
to  ask  or  could  reasonably  expect. 

Believing,  as  we  do,  that  plaintiff  was  ig- 
norant of  the  kind  of  property  which  he  in- 
spected, that  he  relied  on  defendants'  repre- 
sentations In  respect  to  the  abandonment  of 
the  mining  claims,  and  was  deceived  thereby 
to  his  injury,  and  that  this  cause  was  fairly 
tried,  the  Judgment  is  affirmed. 


PEOPLE  V.  CORONADO.     (Or.  1.08(5.1 
(Supreme  Court  of  California.    July  23.  1904.) 

CBIMINAI.  LAW  —  APPEAL  —  REVER.SAL  —  JUDO- 
UENTS— DIRECTIONS— EKBORS—SUBPLUBAGE 

—PROCEEDING  BT  TRIAL  COURT. 
1.  WTiere  on  appeal  in  a  criminal  case  it  was 
held  that  the  information  was  insufficient,  and 
the  trial  court,  on  reversal,  was  directed  "to 
sustain  the  demurrer"  thereto  on  the  erroneous 
assumption  that  the  objection  was  raised  by  de- 
murrer, when  in  fact  it  was  raised  by  motion 
in  arrest,  the  direction  to  sustain  the  demurrer 
should  be  treated  as  surplusaee  by  the  trial 
court,  which  should  enforce  the  judgment  by 
dismissing  the  information. 

In  Bank.  On  rehearing.  For  former  opin- 
ion, see  76  Pac.  1127. 

BEATTY,  C.  J.  The  opinion  delivered  by 
the  court  in  deciding  this  case  is  reported  at 
page  1127.  76  Pac.  After  the  remittitur  had 
been  regularly  issued  our  attention  was  call- 
ed to  the  fact  that  we  were  mistaken  in  stat- 
ing that  the  defendant  had  demurred  to  the 
information:  ills  ol)jectlon  having  been 
raised,  not  by  demurrer,  but  by  motion  in  ar- 
rest of  JudKment.  As  a  result  of  this  mis- 
take, we  added  to  the  jii(l>rment  of  reversal 
and  order  remanding  the  cause  a  direction 
to  the  superior  court  to  sustain  the  demurrer. 
A  motion  is  now  made  for  an  order  recalling 


the  remittitur  and  revising  the  judgment  up- 
on the  ground  that  the  superior  court  cannot 
follow  the  mistaken  direction  to  sustain  a 
demurrer  which  has  no  existence;  and  can- 
not, therefore,  do  anything  further  in  the 
case. 

There  may  be  a  question  of  our  power  to 
recall  a  remittitur  issued  under  the  circum- 
stances of  this  case,  but  this  Is  a  question 
which  it  Is  unnecessary  to  decide;  there  being 
nothing  to  prevent  the  superior  court  from 
proceeding  as  it  could  and  ought  to  have 
proceeded  if  the  direction  to  sustain  the  de- 
murrer had  been  omitted  from  the  order  re- 
manding the  cause.  The  direction  Is  no  part 
of  the  judgment,  and  was  wholly  unneces- 
sary; the  judgment  Itself  being  a  sufficient 
guide  to  the  superior  court  In  Its  further  pro- 
ceedings. There  is  no  difference  between  a 
motion  in  arrest  of  judgment  and  a  demurrer 
based  upon  the  same  grounds,  except  the 
time  at  which  the  objection  Is  interiJosed, 
and  the  effect  of  sustaining  the  motion  Is  the 
same  as  the  effect  of  sustaining  the  demur- 
rer; I.  e.,  the  information  or  indictment  must 
be  dismissed.  Here  the  grounds  of  the  de- 
cision and  the  judgment  of  reversal.  If  they 
had  been  followed  by  no  specific  direction, 
would  have  re<iulred  a  dismissal  of  the  Infor- 
mation, accompanied  by  such  order  or  direc- 
tion as  to  the  filing  of  a  new  information  as 
the  superior  court  may  have  deemed  proper. 
The  direction,  therefore,  which  is  no  part  of 
the  judgment,  and  was  wholly  unnecessary, 
may  be  treated  as  surplusage.  The  court  can- 
not obey  it.  because  there  Is  no  demurrer, 
but  it  can  dismiss  the  information,  and  It 
can  make  all  other  proper  orders  called  for 
in  that  connection. 

The  motion  is  denied; 

We  concur:  SHAW,  J.;  VAN  DYKE,  J.; 
ANGELLOTTI,  J. 


HOOPER  et  al.  v.  FLETCHER  et  aL    (S.  F. 

2,890.) 

OLMO  et  al.  v.  SAME. 

(Supreme  Court  of  California,  Nov.  14,  1904. 
On  Rehearing,  Dec.  14,  1904.) 

NEW  TRIAL— DISCRETION   OF  COURT— QCESTI0N8 

REVIEWABLE— MECHANICS'     LIEXS 

—ATTORNEY'S    FEES. 

1.  The  order  of  the  trial  court  granting  a  new 
trial  will  not  be  disturbed  on  appeal  unless  an 
abuse  of  discretion  in  making  the  order  clearly 
appears. 

2.  Where  the  only  question  raised  by  the  an- 
swer of  the  landowner  in  an  action  to  enforc* 
mechanics'  liens  is  decided  in  his  favor,  it  is  im- 
proper to  impose  a  lien  on  his  land  for  attor- 
ney's fees  in  addition  to  the  balance  due  on 
the  contract,  unless  the  answer  was  interposed 
to  delay  and  harass  the  lien  claimants. 

:t.  In  an  action  to  enforce  mechanics'  liens, 
th<>  court  found  that  the  landowner  "participat- 
ed in  the  trial,  and  entered  into  a  conte.st  in 
favor  of  certain  lien  claimants  and  af^ainst  cer- 
tain other  lien  claimants,  and  generally  contest- 
ed as  to  the  disiMsition  of  the  fund  deposited 
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•a  tb«  bmlanc*  tfm-oB  ttm  contract,  md  delayed 
and  harassed  the  lien  dalmanta  in  the  collection 
of  their  claims  out  of  the  fund,"  and  imposed 
«n  nich  ownar  additional  attomej^  fees.  HM, 
that  the  auestion  dispcaed  of  by  the  finding  waa 
properly  before  the  court,  and  presented  an  ia- 
*ae  of  fact,  the  determination  of  which  la  r^ 
viewable  on  a  motion  for  a  new  trial. 

Deiwrtment  2.  Appeal  from  Superior 
Court,  City  and  Oonnty  of  San  Francisco; 
Xbomaa  F.  Qraham,  Judge. 

Two  actloni,  one  by  S.  A.  Hooper  and  otb- 
•n  agalnat  Ii.  N.  Fletcher  and  otbera,  and 
another  by  Frank  Olmo  and  others  against 
L.  N.  Fletcher  and  others,  which  were  con- 
solidated and  tried  together.  Judgment  was 
rendered  for  plaintiffs  and  certain  defend- 
ants, and  on  motion  of  defendant  Simas  a 
new  trial  was  granted,  from  which  certain 
parties  appeal.    Affirmed  In  part 

Wickllffe  Matthews,  William  H.  Jordan, 
Wilmer  Muma,  Bicbard  P.  Henshall,  Bama 
McKenna,  C.  L.  Dam,  J.  S.  Macks,  and  Wil- 
liam Tomsky,  for  appellants.  Stafford  & 
Stafford,  W.  F.  Sawyer,  Daniel  O.  Dea«y, 
and  Hn  Jonea,  for  respondents. 

McFARLAND,  J.  These  are  consolidated 
cases  brought  to  foreclose  mechanics'  liens 
against  «  bouse  and  lot  of  land  on  which  It 
stands  owned  by  the  defendant  Henry  Si- 
mas. Judgment  was  rendered  for  plaintiffs 
and  certain  defendants  and  cross-claimants, 
but  afterwards  a  motion  of  defendant  Blmas 
for  a  new  trial  was  granted,  and  from  the 
order  granting  tb«  new  trial  certain  parties 
!»▼•  appealed. 

Simas,  the  owner  of  the  land,  entered  Into 
a  written  contract  with  the  defendant  Fletch- 
er for  the  construction  of  the  house  in  ques- 
tion for  92,0S0,  payable  in  four  equal  Install- 
ments. The  appellants  are  persons  wbo  fur- 
nished labor  and  materials  for  Fletcher. 
Simas  made  the  Orst  two  payments,  but  re- 
tained the  last  two,  amoimtlng  to  f  1,025,  and 
tbls  last-named  sum  was  the  only  amount  in 
which  he  was  liable  to  the  llenholders,  pro- 
vided the  said  contract  with  the  original  con- 
tractor, Fletcher,  was  a  valid  one  under  the 
mechanic's  lien  law.  The  contract,  in  form 
and  substance,  was  in  compliance  with  the 
law;  but  it  was  averred  in  the  complaints 
that  It  was  void  because  it  had  not  been  re- 
corded. In  which  event  the  llenholders  would 
be  entitled  as  against  Simas  to  the  full 
amounts  of  their  liens,  which  greatly  ex- 
ceeded the  said  $1,025.  Simas  answered, 
denying  that  the  contract  had  not  been  i» 
corded,  and  averring  that  it  had  been  so  n> 
corded  and  was  a  valid  contract  This  was 
the  only  issue  be  made  in  his  answer.  He 
admitted  that  be  had  the  said  $1,026  in  his 
bands,  averred  his  readiness  to  apply  it  to 
the  payments  of  the  Hens,  and  that  he  bad 
paid  it  Into  court,  and  asked  the  court  to 
determine  the  shares  of  each  llenholder  in 
the  fund,  and  that  bis  property  be  released 
from  the  liens.  He  had  not  then  In  fact  paid 
tba  money  into  court  as  avarred,  but  be  did 


BO  before  the  trial.  The  court  found  in  his 
favor  as  to  the  issue  of  the  validity  of  thb 
contract  with  Fletcher,  that  it  had  been  duly 
recorded,  and  was  a  valid  lien,  and  that  "the 
amount  of  the  contract  price  that  is  liable 
to  the  liens  and  claims  of  plaintiffs  and  de- 
fendants wbo  are  cross-complainants  herein 
Is  the  sum  of  •  •  •  $1,025,  and  the  said 
property  is  subject  to  said  liens  for  said  sum." 
But  the  court  found  in  finding  12  "that  said 
defendant  Henry  Simas  answered  to  the 
complaints  of  plaintiffs  and  cross-complaints 
of  defendants  herein,  and  participated  in  tba 
trial  herein,  and  entered  into  a  contest  in 
favor  of  certain  defendants  and  lien  claim- 
ants and  against  certain  other  defendants 
and  lien  claimants,  and  generally  contested 
as  to  the  disposition  of  said  fund  so  deposit- 
ed, and  delayed  and  harassed  plaintiffs  and 
defendants,  wbo  were  lien  claimants,  in  the 
collection  of  their  claims  out  of  said  fund." 
And  the  court  decreed  that  in  addition  to  tba 
said  balance  of  $1,026  unpaid  on  the  contract 
price,  there  should  also  be  a  lien  on  the  said 
premises  of  Simas  tor  a  large  amount  of  at- 
torney's fees  amounting  to  $500,  and  also 
interest  on  the  $1,025  from  January  30, 1900, 
which  was  the  thirty-fifth  day  after  the  com- 
pletion of  the  building;  and  judgment  was 
BO  entered.  Defendant  Simas  moved  for  a 
new  trial  on  various  statutory  grounds,  and, 
among  others,  the  insufficiency  of  the  evi- 
dence to  Justify  the  decision,  and  specified  its 
Insufficiency  to  sustain  the  finding  12,  above 
quoted.  The  court  granted  the  motion  for  a 
new  trial,  but  had  made  a  previous  order  to 
the  effect  that  such  motion  would  be  granted 
unless  within  a  stated  time  "counsel  fees  and 
interest  are  remitted,"  which  was  not  done. 
From  this  order  granting  a  new  trial  this 
appeal  is  taken. 

Of  course,  the  general  mla  is  that  the  ordar 
of  the  trial  court  granting  a  new  trial  will 
not  be  disturbed  here  unless  an  abuse  of  dis- 
cretion in  making  the  order  clearly  appears; 
and  we  see  no  such  abuse  in  tbls  case.  The 
court  was  clearly  warranted  in  holding  that 
the  said  finding  12  was  not  supported  by  tba 
evidence,  and  upon  that  finding  alone  could 
the  lien  for  tba  attorney's  reea  be  sustained. 
As  to  the  only  question  which  the  respond- 
ent Blmas  raised  by  his  answer  be  was  the 
prevailing  party,  and  there  was  do  ground 
for  imposing  a  lien  ob  bla  land  for  these 
onerous  attorney's  fees,  la  addition  to  the 
balance  due  on  the  contract  nnlees  the  facts 
found  In  finding  12  were  true.  That  finding 
waa  obviously  made  in  view  of  the  decision 
in  De  Camp  Lumbar  Company  v.  Toihurat 
89  CaL  631,  84  Pae.  438,  whlcb  was  a  me- 
chanic's lien  case,  and  in  which  the  court 
said  that:  "The  appellants,  however,  retain- 
ed the  money,  and  apparently  without  causa 
or  right  raised  a  contest  on  every  point  and 
fought  the  case  through  to  the  end.  By  so 
doing  they  delayed  the  respondents  in  re- 
covering money  to  which  they  were  Justly 
entitled,  and  put  tbem  to  uanecesiiary  ax- 
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pense.  Under  such  circumstances,  ■we  think 
the  respondents'  costs  and  attorney's  fees 
were  properly  allowed  and  made  payable  out 
of  the  proceeds  of  the  property  ordered  to 
he  sold." 

Appellants  contend,  however,  that  the 
question  whether  the  attorney's  fees  were 
properly  allowed  was  a  pure  question  of  law, 
and  could  not  be  reached  on  a  motion  for  a 
new  trial.  The  position  taken  Is  that  there 
can  be  a  new  trial  only  on  an  Issue  of  fact; 
that,  under  former  decisions,  the  trial  court 
may  award  attorney's  fees  In  a  mechanic's 
Hen  case  whether  or  not  there  Is  any  aver- 
ment, or  prayer,  or  traverse  on  that  subject 
in  the  pleadings,  and  may  allow  such  fees 
In  excess  of  the  amount  prayed  for;  that,  as 
pleadings  on  the  subject  are  not  necessary, 
there  can  be  no  issue  of  fact  Involved;  and 
that,  therefore,  finding  12  Is  outside  of  the 
issues,  and  should  be  entirely  disregarded. 
In  answer  to  this  technical  point  of  view  It 
might,  we  think,  be  properly  said  that,  as  ap- 
pellants made  no  such  point  In  the  court  be- 
low or  in  the  proceedings  on  motion  for  a 
new  trial,  they  are  equitably  estopped  to 
raise  It  here  for  the  first  time.  But  how- 
ever that  may  be,  we  think  that  the  question 
disposed  of  by  finding  12  was  properly  be- 
fore the  court  for  adjudication,  and  presented 
an  issue  of  fact  the  determination  of  which 
is  reviewable  on  a  motion  for  a  new  trial.  It 
Is  true  that  issues  of  fact  are  generally  raised 
by  specific  averments  and  denials  in  the 
pleadings;  but  in  a  case  like  the  one  at  bar 
the  law  Imposes  upon  the  court  the  duty  of 
determining  whether  attorney's  fees  should 
be  allowed,  and,  If  so,  for  what  amount;  and 
upon  this  question  each  party  has  the  right 
to  introduce  evidence.  It  cannot  be  said, 
therefore,  that  a  finding  of  fact  as  to  attor- 
ney's fees  is  really  outside  the  issues  in  the 
sense  that  it  has  nothing  to  do  with  the  case 
and  is  to  be  totally  disregarded.  The  law  it- 
self brings  the  question  of  attorney's  feea 
into  the  case  for  adjudication,  and  when,  as 
in  the  case  at  bar,  the  court  makes  a  finding 
of  fact  on  this  subject,  which  finding  Is  nec- 
essary to  the  support  of  the  judgment,  such 
finding,  like  any  other  finding  of  fact,  is  re- 
viewable on  motion  for  a  new  trial.  Under 
these  views  it  is  not  necessary  to  inquire  if 
the  alleged  error  of  awarding  Interest  can  be 
reviewed  on  the  motion  here  appealed  from. 

The  order  appealed  from  is  afiJrmed. 

We  concur:   HBNSHAW,  J.:  LORIGAN,  3. 


In  Bank. 


On  Rehearing. 


PER  CURIAM.  The  petition  for  rehear- 
ing is  denied.  The  opinion  and  judgment 
heretofore  rendered  herein  Is  modified  by 
striking  out  the  concluding  sentence  of  the 
opinion  and  the  mandate,  and  inserting  in 
lieu  thereof  the  following: 

We  are  of  the  opinion  that  the  defendant 
was  not  liable  for  interest  or  costs.    The  or- 


der granting  a  new  trial  is  afiBrmed,  so  far 
as  it  grants  a  new  trial  upon  the  issue  as  to 
attorney's  fees.  In  all  other  respects  said 
order  is  reversed,  and  the  canse  is  remanded 
for  retrial  solely  upon  the  issue  as  to  attor- 
ney's fees  and  costs;  the  respondents  to  re- 
cover costs  of  appeal. 


145  Cal.  441 
ELLIOTT  r.  SOUTHERN  PAC.  CO.    (S.  P 

2,988.) 

(Supreme  Court  of  California,  Nov.  25,  190i. 

On  Rehearing,  Dec.  24,  1904.) 

CASRIEBS  —  PA.8BENGEBS  —  TICKKT9— VALIDITT 
—TIME  LTJIIT— DEFAULT  OF  CABRIER— FRAUD- 
ULENT CONCEALMENT— BEUEDT  OF  PASSENGER 
—EJECTION  FBOK  TRAIN. 

1.  In  an  action  against  a  railroad  for  the 
wrongful  ejection  of  a  passenger,  evidence  held 
insufiicient  to  support  findings  that  the  conduct- 
or received  plaintiff's  ticket  as  entitling  him  to 
travel,  or  witbout  notifying  him  that  it  was 
of  no  value,  or  that  plaint£ct  intimated  in  any 
x\ay  that  he  would  pay  his  fare  or  present  a 
valid  ticket  if  the  ticket  which  was  taken  np 
should  be  returned. 

2.  Where  a  railroad  sold  special  excursion 
tickets  limited  to  three  days,  which  expired  on 
July  eth,  and  could  not  be  used  within  the  pre- 
scribed time,  owing  to  a  strike  and  interruption 
of  train  service,  an  extension  of  the  time  limit 
for  six  days  from  July  13th  was  a  reasonable 
period  of  extension ;  nor  was  it  rendered  un- 
reasonable, as  to  a  particular  passenger,  by 
reason  of  his  having  no  occasion  to  use  hia  dck- 
ec  until  August  13th. 

3.  A  railroad  may  limit  the  time  within  which 
a  ticket  sold  at  reduced  rates  may  be  used. 

4.  The  fact  that  a  railroad  which  sold  limited 
return-trip  tickets  failed,  owing  to  a  strike,  to 
carry  tlie  passengers  on  the  return  trip  within 
the  period  prescribed  by  the  ticket,  and  thereby 
put  them  to  the  trouble,  inconvenience,  and  ex- 
pense of  returning  by  other  means,  while  it 
might  give  rise  to  liability  for  damages  proxi- 
mately caused  by  its  failure  to  perform  its 
contract  according  to  its  terms,  did  not  give 
the  passengers  the  right  to  enforce  a  passage 
under  the  original  contract,  and  on  another 
journey  taken  by  them  within  a  reasonable  time 
subsequent  to  the  time  specified  in  the  con- 
tract. 

6.  E^ndnlent  concealment  by  a  railroad  com- 
pany of  the  fact  that  it  might  not  be  able  to 
carry  a  passenger  on  his  return  trip  within  tba 
time  prescribed  in  a  ticket  which  is  sold  to  him 
does  not  give  the  passenger  a  right  to  use  the 
ticket  at  a  time  sul>sequent  to  that  limited  in 
the  contract,  and  thereby  make  a  new  and  dif- 
ferent contract. 

G.  Under  Civ.  Code,  i  1568,  providing  that 
consent  to  a  contract  is  deemed  to  have  been 
obtained  through  fraud  only  when  it  would  not 
have  been  given,  bad  fraud  not  existed,  conceal- 
ment br  a  railroad  ticket  agent  of  the  fact  that 
the  railroad  might  not  be  able  to  return  a  pas- 
senger within  the  time  limited  by  the  ticket 
sold  him  is  not  sach  a  fraud  as  to  vitiate  the 
ccntract,  where  it  is  not  shown  that,  if  the  pas- 
senger had  known  the  fact  so  concealed  from 
him,  he  would  not  have  purchased  his  ticket 

7.  A  statement  by  a  railroad  employ^,  two 
days  after  the  sale  of  a  ticket,  that  it  would  be 
good  as  soon  as  trains  began  to  run,  was  not  a 
waiver  of  the  time  limit  on  the  ticket,  where 
the  employe  making  the  statement  was  not  the 
one  who  sold  the  ticket,  and  he  was  not  shown 
to  have  any  authority  to  make  the  waiver. 

8.  Under  Civ.  Code,  §5  487,  2188,  providing 
that  a  passenger  who  refuses  to  pay  his  fare 
or  exhibit  or  surrender  his  ticket  when  rea- 
sonably requested  so  to  do  may  be  ejected,  a 
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passenger  who  exhibited  a  limited  ticket,  which 
had  expired  and  was  void,  and  refused  to  pay 
his  fare,  was  properly  ejected,  although  the  con- 
ductor wrongfully  retained  the  void  ticket  pre- 
sented by  the  patnenger. 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  John  Ellsworth, 
Judge. 

Action  by  Samuel  W.  Elliott  against  the 
Southern  Pacific  Company.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  api^eals.    Reversed. 

A.  A.  Moore,  for  appellant  George  Le- 
zinsky,  for  respondent 

ANGBLIXXTTI,  J.  Defendant  appeals 
from  a  Judgment  rendered  In  favor  of  plain- 
tiff for  the  sum  of  $700,  and  from  an  order 
denying  its  motion  for  new  trial.  The  action 
was  for  damages  alleged  to  have  been  suffer- 
ed by  plaintiff  by  reason  of  his  alleged  wrong- 
ful and  forcible  expulsion  from  a  train  of 
defendant  on  August  13,  1804,  on  which 
train,  It  was  alleged,  the  plaintiff  was  a 
passenger.  The  case  was  fried  without  a 
Jury. 

The  record  shows  the  following  facts:  On 
August  13,  1894,  the  plaintiff  boarded  de- 
fendant's frain  at  the  Oaliland  Pier,  Ala- 
meda county,  for  the  purpose  of  being  frans- 
ported  thereon  to  Pleasanton,  In  the  same 
county.  He  presented  to  the  conductor  for 
his  passage  on  such  train  a  round-trip  ticket, 
"From  Pleasanton  to  San  Fran,  and  return," 
which  he  had  purchased  from  defendant's 
ticket  agent  at  Pleasanton  on  July  3,  1894, 
at  a  reduced  rate,  to  wit,  one  fare  for  the 
round  trip,  viz.,  $1.10,  and  which  he  had 
used  on  July  3d  in  traveling  from  Pleasanton 
to  San  Francisco.  This  ticket  was  distinctly 
marked  upon  its  face,  "Void  after  July  6, 
1894,"  and  this  limitation,  and  the  fact  that 
the  ticket  was  sold  at  a  reduced  rate,  were 
known  to  plaintiff  at  the  time  he  purchased 
the  ticket  The  conductor  at  once  handed 
the  ticket  back  to  plaintiff.  Informing  tilm 
that  it  was  no  good;  that  it  had  expired.  The 
plaintiff  told  the  conductor  that  he  thought 
he  was  entitled  to  ride  on  it;  that  he  had 
bought  and  paid  for  It;  and  that  It  was  no 
fault  of  his  that  he  liad  not  ridden  on  It 
The  conductor  then, left  the  plaintiff,  but, 
returning  presently,  said.  "Let  me  see  that 
ticket"  and,  upon  plaintiff  handing  it  to 
him,  said,  "That  Is  no  good,"  and  put  it  in 
his  pocket  He  further  said,  "Ton  will  either 
have  to  pay  yonr  fare  or  get  off  the  fraln  at 
San  Leandro."  Plaintiff  said,  "Then  give  me 
back  my  ticket"  The  conductor  said,  "Well, 
I  will  look  out  for  that  ticket"  When  near 
San  Iicandro,  be  returned  and  said,  "Now 
you  will  have  to  get  off  here  or  pay  your 
fare."  The  plaintiff  said,  "I  don't  propose 
to  do  either  until  you  give  me  back  my  tick- 
et" The  conductor  said,  "I  will  take  care  of 
the  ticket  You  will  have  to  get  off  the  car." 
The  plaintiff  said,  "I  don't  propose  to  do 
either."    The  conductor  said,  "I  wUl  put  you 


off,"  and  plaintiff  said,  "Bring  yonr  crowd." 
The  foregoing  statement  as  to  what  took 
place  on  the  frain  Is  from  plaintiff's  testi- 
mony, and  is  as  favorable  to  him  as  any  of 
the  evidence  given.  The  plaintiff  forcibly 
resisted  all  attempts  to  eject  him,  and  was  by 
means  of  force  ejected  by  defendant's  serv- 
ants from  the  train,  but  no  more  force  or 
violence  was  used  than  was  reasonably  nec- 
essary to  effect  the  ejection.  "Neither  his 
[plaintiff's]  iKKlily  suffering  nor  his  mental 
suffering  were  very  great  nor  were  his  bod- 
ily injuries  serious." 

The  foregoing  statement  of  facts  is  in  ac- 
cord with  the  findings  of  the  court,  except 
in  so  far  as  certain  findings  may  be  capable 
of  being  construed  as  showing  that  the  con- 
ductor received  the  ticket  as  in  any  degree 
entitling  plaintiff  to  fravel,  or  without  noti- 
fying plaintiff  tliat  it  was  of  no  value  and 
that  he  could  not  honor  it,  or  that  plaintiff 
intimated  in  any  way  that  he  would  pay  his 
fare  or  present  a  valid  ticket  if  the  other 
ticket  should  be  returned.  In  so  far  as  the 
findings  may  intimate  any  of  these  things, 
tliey  are  not  supported  by  the  evidence,  as 
is  fully  shown  by  plaintiff's  testimony  on 
this  subject  which  has  already  been  stated. 
The  case  in  this  respect  is  simply  one  where 
the  conductor  repudiated  as  absolutely  void, 
and  expressly  refused  to  honor  for  passage, 
a  ticket  that  was  absolutely  void,  but  after 
so  expressly  refusing  to  honor  It  neverthe- 
less took  it  into  his  possession  and  retain- 
ed it. 

It  was  further  found  by  the  court  substan- 
tially as  follows:  From  July  5,  1894,  to  July 
13,  1894,  defendant  notwithstanding  Its  de- 
sire and  attempts  to  operate  Its  passenger 
fralns  between  Oakland  Pier  and  Pleasanton, 
was  absolutely  prevented  from  doing  so  by 
the  forcible  violence  of  a  large  body  of  men; 
the  trouble  having  been  caused  by  a  "strike" 
of  "engine  firemen  in  its  employ."  On  July 
5  and  G,  1894,  It  did  not  operate  any  of  Its 
ferryboats  between  San  Francisco  and  Oak- 
land Pier.  It  did,  however,  operate  a  ferry- 
boat between  San  Francisco  and  a  place  la 
Oakland  near  a  station  on  the  railroad  from 
Oakland  Pier  to  Pleasanton.  On  both  days, 
the  plaintiff  went  to  the  proper  place  In  San 
Francisco  for  the  purpose  of  taking  passage, 
and  learned  that  defendant  was  not  operating 
its  boats  or  trains.  He  however,  on  July  6th 
took  passage  on  the  ferryboat  running  to  Oak- 
land, using  his  ticket  for  that  purpose,  and, 
having  arrived  at  the  landing  place  In  Oak- 
laud,  proceeded  upon  his  Journey  to  Pleas- 
anton, where  he  arrived  the  same  day,  walk- 
ing a  part  of  the  way,  and  riding  the  re- 
mainder of  the  way  upon  conveyances  not 
operated  by  the  defendant  Train  service 
was  resumed  on  July  13,  1894,  and  defendant 
by  its  order  to  its  conductors,  extended  the 
time  within  which  plaintiff  and  others  simi- 
larly situated  might  use  tickets  of  like  char- 
acter for  return  passage  about  six  days, 
which  period  elapsed  In  the  month  of  July, 
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1894^  bnt  the  fact  of  siich  estengion  was  not 
communicated  to  plaintiff.  The  court  fur- 
ther found  that  such  period  of  extension  was 
not  a  reasonable  period;  that  the  first  oppor- 
tunity that  plaintiff  had  of  using  said  ticket 
for  transportation  between  Oakland  Pier  and 
Pleasanton  was  on  August  13, 1894;  and  that 
this  was  a  reasonable  time  within  which  to 
use  the  same.  These  findings  are  attacked 
as  not  being  sustained  by  the  evidence,  and 
the  attack  Is,  in  our  opinion,  well  founded. 
Six  days  was  twice  the  original  life  of  the 
ticket,  and  certainly  much  more  than  suffi- 
cient to  enable  one  who  had  come  from  Pleas- 
anton to  San  Francisco  upon  such  a  ticket 
to  make  his  return  journey.  August  13th 
was  not  the  first  opportunity  that  plaintiff 
had  of  using  said  ticket,  for  the  train  service 
had  been  resumed  on  July  13th,  and  con- 
tinued uninterrupted  thereafter.  The  only 
basis  for  a  finding  that  August  13th  was  the 
date  of  plaintiff's  first  opportimlty  to  use  the 
ticket  is  the  evidence  of  plaintiff  that  after 
July  6tb  he  was  not  again  in  San  Francisco 
or  Oakland  until  August  13th;  in  other  words, 
that  he  did  not  again  have  occasion  to  go 
from  San  Francisco  or  Oakland  to  Pleas- 
anton until  that  time.  This  cannot,  in  a  case 
of  this  character,  be  the  criterion  as  to  what 
was  a  reasonable  time  or  the  first  oppor- 
tunity. The  court  further  found  that,  at  the 
time  defendant  sold  the  ticket  to  plaintiff, 
It  knew,  or  had  good  and  sufficient  reason  to 
know,  from  facts  and  circumstances  then  ex- 
isting and  within  its  knowledge,  that  it 
would  be  or  might  be  unable  to  transport 
plaintiff  upon  said  railroad  on  July  5th  or 
Cth;  that  it  did  not  communicate  these  facts 
and  circumstances  to  plaintiff;  that  plaintiff 
did  not  know  thereof;  and  that,  if  he  bad 
known  thereof,  he  would  not  have  purchased 
the  ticket  There  is  absolutely  no  evidence 
to  sustain  the  finding  embraced  in  the  last 
clause.  The  court  also  found  that,  in  selling 
the  ticket  under  such  circumstances,  the  de- 
fendant committed  a  fraud  upon  plaintiff. 
The  plaintiff  testified  that  on  July  5th,  when 
at  San  Francisco,  he  found  that  the  trains 
were  not  being  operated,  he  asked  a  man  who 
was  stationed  at  the  ticket  window  of  de- 
fendant to  give  him  his  money  back.  The 
man  told  him  that  bis  ticket  was  good  until 
the  next  day,  and,  in  response  to  plaintiff's 
Inquiry  as  to  what  would  happen  if  the  trains 
were  not  then  running,  said:  "It  will  be 
good  when  they  do  start."  It  further  ap- 
pears that  on  August  13tb  plaintiff,  in  San 
Francisco,  purchased  a  ticket  from  San  Fran- 
cisco to  Pleasanton,  which,  however,  he  nev- 
er showed  or  offered  to  the  conductor. 

The  foregoing  statement  presents  all  the 
facts  necessary  to  a  discussion  of  the  legal 
questions  involved. 

There  can  be  no  question  as  to  the  right 
of  a  railroad  company  to  limit  the  time  with- 
in which  a  ticket  sold  at  reduced  rates  may 
be  used.  As  has  been  said,  the  passenger, 
by  accepting  and  using  such  a  ticket,  makes 


a  contract  with  the  company  aiccordlng  to 
the  terms  stated,  and  the  reduction  in  the 
fare  is  the  consideration  for  the  contract. 
The  passenger  cannot  take  advantage  of  the 
reduction  of  the  rate,  and  reject  the  terms  on 
which  alone  the  reduction  was  made.  See  1 
Fetter's  Carriers  of  Passengers,  §§  285,  289; 
4  Elliott  on  Railroads,  §  1508,  and  cases  cited 
thereiu.  Plaintiff's  counsel,  recognizing  this 
now  well-settled  doctrine,  admitted  on  the 
trial  that  defendant  had  a  right  to  limit  the 
ticket;  that,  under  ordinary  circumstances, 
the  ticket  in  question  would  have  expired  on 
July  6th,  and  that,  if  on  July  5th  and  6th 
defendant  had  been  ready  to  carry  the  plain- 
tiff, be  would  have  bad  no  rights  under  the 
ticket  if  he  had  failed  to  avail  himself  of  the 
opportunity  to  be  transported  according  to 
Its  terms.  It  is,  however,  contended  tliat  the 
inability  and  failure  of  the  defendant  to  per- 
form its  contract  of  carriage  within  the  time 
limited  extended  tlie  time,  and  gave  to  the 
plaintiff  the  right  to  demand  performance 
"at  a  reasonable  subsequent  time,"  and  also 
that  the  limitation  was  void  by  reason  of 
fraudulent  concealment  by  defendant  of  facts 
and  circumstances  which  it  knew  or  ought  to 
have  known  at  the  time  of  the  making  of  the 
contract,  and  which  it  failed  to  communicate 
to  plaintiff,  and  that  therefore  plaintiff  was 
entitle  to  use  the  ticket  witliin  a  reasonable 
time,  "the  same  as  if  no  such  limitation  was 
set  upon  the  ticket  at  all."  We  know  of  no 
principle  of  law  or  decision  of  any  court  that 
would  warrant  the  application  of  these  sug- 
gested rules  to  the  ch:cumstances  of  this 
case.  The  contract  on  the  part  of  defendant 
railroad  company  was  that  it  would,  in  con- 
sideration of  the  ?1.10  paid,  not  only  carry 
the  holder  of  the  ticket  from  Pleasanton  to 
San  Francisco,  but  also  carry  him  back  from 
San  Francisco  to  Pleasanton,  on  any  day  not 
later  than  July  6th.  Under  Its  terms,  the 
holder  was  entitled  to  be  transported  by  the 
railroad  company  when  he  presented  himself 
for  passage  on  July  6th,  the  last  day  of  the 
life  of  the  ticket.  The  company  failed  to  per- 
form the  obligation  imposed  on  it  by  the  con- 
tract, and  it  may  well  be  that  this  failure  on 
the  part  of  the  company  constituted  a  breach 
of  contract  on  its  part,  and  that  it  became 
liable  to  the  bolder  of  the  ticket  for  all  dam- 
ages proximately  caused  by  such  breach  of 
contract  Defendant  being  unable  to  per- 
form its  contract  the  holder  of  the  ticket 
thereupon  made  his  return  trip  to  Pleasanton 
without  the  aid  of  the  company  and  by  other 
means.  He  thus  completed  his  journey  and 
measured  his  damages.  Whatever  damages 
were  caused  by  the  failure  of  the  railroad 
company  to  carry  him  back  on  or  before  that 
day  bad  then  accrued,  and  his  cause  of  ac- 
tion against  the  company  by  reason  of  the 
breach  of  contract  was  then  complete.  It 
had  failed  to  perform  its  contract  to  trans- 
port him  from  San  Francisco  to  Pleasanton, 
and  could  not  thereafter  perform  It  according 
to  its  terms.    The  railroad  company  had  nev- 
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er  undertaken  to  caity  him  on  any  other 
Journey  than  that  for  which  the  contract  was 
expressly  made,  and  no  such  liability  coold 
be  Imposed  upon  it  In  the  face  of  Its  express 
contract  to  the  contrary.  The  plaintiff  could 
not,  because  of  the  failure  of  the  railroad 
company  to  perform  its  contract,  make  a 
new  contract  for  the  company.  This  was 
not  his  remedy  for  the  breach  of  contract. 
The  law  gave  him  a  full  and  adequate  reme- 
dy by  way  of  action  for  damages  for  such 
breach,  and  this,  under  the  circumstances  of 
this  case,  was  his  sole  and  ezclnslye  remedy. 

In  this  connection,  It  would  seem  entirely 
immaterial  whether  or  not  there  was  any 
fraudulent  concealment  by  the  company  at 
the  time  of  the  making  of  the  contract  of 
facts  from  which  it  might  be  Inferred  that  it 
might  not  be  able  to  fully  perform  the  con- 
tract according  to  Its  terms.  Such  conceal- 
ment could  not  operate  to  make  a  new  con- 
tract between  the  parties.  For  it.  If  It  ex- 
isted, the  law  gave  plaintiff  certain  remedies, 
but  the  making  of  a  new  and  different  con- 
tract by  him  alone  was  not  one  of  them. 
The  record,  however,  does  not  show  that 
plaintiff's  consent  to  the  contract  was  In- 
duced by  any  fraudulent  concealment  The 
finding  to  that  effect  In  response  to  the  issue 
made  by  the  pleadings  finds  no  support  what- 
ever in  the  evidence.  By  express  provision 
of  our  Civil  Code,  consent  to  a  contract  is 
deemed  to  have  been  obtained  through  fraud 
"only  when  It  would  not  have  been  given 
bad  such  cause  not  existed."  Section  1668. 
See,  also,  Colton  t.  Stanford,  82  Cal.  351, 
89B,  28  Pac.  16,  16  Am.  St  Rep.  137.  So  the 
question  as  to  the  effect  of  fraud  is  entirely 
eliminated. 

It  has  been  frequently  said,  in  effect  that 
a  limitation  as  to  the  time  within  which  the 
passage  contracted  for  must  be  made  must, 
in  view  of  all  the  facts  and  clrcumstancea 
existing  at  the  time  the  contract  is  entered 
Into,  be  reasonable,  and  that  If  It  be  unrea- 
sonable, the  passenger,  availing  himself  of 
the  first  opportunity  to  complete  his  Journey, 
may  so  complete  it  under  the  contract  al- 
though the  time  stipulated  therein  has  ex- 
pired. But  the  rule  here  suggested,  we  are 
satisfied,  goes  no  further  than  above  stated. 
Thus,  In  2  Wood's  Railway  Law,  1408,  the 
instances  suggested  to  support  the  statement 
that  conditioiis  of  this  character  must  oe 
reasonable  or  they  will  have  no  validity,  and. 
If  impossible  of  performance,  they  are  un- 
reasonable, are,  first,  that  if  a  ticket  is  is- 
sued from  A.  to  B.  and  return,  "good  for 
this  day  only,"  and  there  is  no  train  which 
leaves  B.  on  the  return  to  A.  after  die  arrival 
of  the  train,  the  condition  would  be  unrea- 
sonable, and  the  holder  would  be  entitled  to 
a  return  passage  to  A.  on  the  first  train  leav- 
ing B.  for  A.  on  the  next  day;  and,  second, 
if  a  ticket  is  Issued  from  A.  to  B.  "good  for 
this  diiy  only.'"  and  by  some  accident  to  the 
train  the  trip  is  not  completed  until  the  next 
day,  the  ticket  Is  good  for  the  balance  of  the 


passage.  Elliott  says  that  the  limitation 
must  be  reasonable,  and  in  the  note  thereto 
that  if  the  company  runs  no  train  on  the  day 
to  which  it  is  limited,  or  If  it  is  a  round- 
trip  ticket  and  there  is  not  time  to  make  the 
round  trip  within  the  period  of  limitation,  or 
if  it  is  a  through  ticket  over  connecting  lines, 
and  the  time  is  too  short  to  reach  the  last 
line,  where  there  Is  no  delay  within  such 
period,  "we  suppose  the  traveler  could  take 
the  first  train  on  the  next  day."  4  Elliott  on 
Railroads,  8  1598,  and  note.  Fetter  says  that 
the  time  limited  must  allow  sufficient  time 
"for  a  person  using  ordinary  diligence  to  ac- 
complish the  trip,"  and,  quoting  from  Little 
Rock  &  F.  S.  Ry.  v.  Dean,  43  Ark.  529,  51 
Am.  Rep.  684r-a  case  strongly  relied  on  by 
plaintiff — says:  "The  carrier  must  afford  a 
purchaser  of  a  limited  ticket  the  necessary 
facilities  for  accomplishing  his  Journey  with- 
in the  stipulated  time,  and  upon  his  failure 
to  do  so,  he  is  not  in  position  to  treat  the 
contract  of  carriage  as  forfeited,  and  demand 
a  repayment  of  fare  for  thg  same  passage, 
at  least  if  the  ticket  holder  avail  himself  of 
the  first  opportunity  to  complete  Ma  /oumey 
after  the  expiration  of  the  time  limited." 
The  italics  are  ours.  The  case  cited  was  one 
where  the  passenger,  having  a  through  ticket 
over  connecting  lines,  took  the  first  train  on 
defendant's  road  that  left  the  place  after  his 
arrival  therein,  on  a  train  of  the  connecting 
road.  Gulf,  etc.,  R.  Co.  v.  Wright  (Tex.  Civ. 
App.)  80  S.  W.  294,  cited  by  plaintiff,  was  a 
case  where  the  stipulation  on  the  ticket  was 
that  It  should  be  entirely  used  within  three 
days  after  being  stamped  for  the  return  trip; 
and  the  passenger,  traveling  diligently,  fail- 
ed to  finish  his  journey  within  that  time 
owing  to  delays  In  the  movements  of  trains 
on  the  part  of  the  railroad  company;  and  it 
was  held  that  he  could  finish  his  Journey. 
The  only  other  case  cited  by  plaintiff  at  all 
applicable  upon  this  point  is  that  of  Auer- 
bach  V.  N.  T.  0.  A  H.  R.  Co.,  60  How.  Prac. 
882,  where,  in  deciding  for  the  railroad  com- 
pany, the  court  said,  in  effect  that  where  the 
agreement  is  that  one  must  use  his  ticket 
for  a  continuous  passage  prior  to  a  certain 
date,  and  begins  his  continuous  Journey  in 
time  to  reach  his  destination  in  the  usual 
course  of  travel,  but  is  prevented  by  delays 
occurring  upon  the  railroad  from  finishing  bis 
Journey  in  the  lifetime  of  the  ticket  he  may 
continue  his  Journey  to  its  end.  Although 
this  was  mere  obiter — ^the  court  holding  that 
the  plaintiff  was  not  entitied  to  recover  for 
the  reason  that  he  did  not  commence  his 
Journey  In  time  to  reach  his  destination  in 
the  usual  course  of  travel  within  the  lifetime 
of  the  ticket — It  is  in  line  with  the  state- 
ments heretofore  mentioned  as  made  in  the 
text-books  and  the  cases  already  cited.  It 
may  be  noted  that  the  Judgment  in  this  case 
was  reversed  by  the  New  York  Court  of  Ap- 
peals upon  the  theory  that  the  passenger  did 
commence  bis  journey  on  defendant's  road  in 
time,  and  that  having  so  commenced  it  he 
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WM  entitled,  under  Us  eontnet,  to  pnraoe 
n  oontiniiouBly  to  the  end,  notwithstanding 
that  the  time  expired  while  he  waa  still  on 
the  train,  piursalnK  such  Journey;  the  case. 
In  this  respect,  being  similar  In  principle  to 
Lnndy  t.  a  P.  R.  Co.,  66  Oal.  191,  4  Pac 
1103,  06  Am.  Rep.  100.  See  Auerbach  t.  Rail- 
road Co.,  89  N.  T.  281,  42  Am.  Hep.  290.  How- 
OTor,  there  Is  nothing  In  the  Auerbach  opin- 
ion In  60  How.  Prac.  382,  or  In  the  other 
cases  cited  by  plalntUf,  or  In  the  ylews  of 
the  text-book  writers,  or  In  the  cases  cited 
In  the  text-books,  as  to  unreasonable  limita- 
tions as  to  time,  that  supports  the  position 
to  which  plaintiff  Is  forced  by  the  circum- 
stances of  this  case,  tIx.,  that  because  the 
railroad  company  failed,  through  Its  own 
fault  or  Inability,  to  transport  him  upon  his 
return  Journey,  and  he  was  thereby  put  to 
the  trouble  and  Inconvenience  and  expense  of 
returning  without  Its  aid  and  by  other 
means,  and  he  did  so  return,  he  may  enforce 
•  passage  under  the  original  contract  upon 
another  Journey  taken  by  him  at  a  subse- 
quent time,  and  after  the  expiration  of  the 
time  specified  in  the  contract,  provided  he 
does  so  within,  as  plaintiff  says,  "a  reason- 
able time." 

There  Is  a  plain  distinction  between  the 
case  where  the  passenger,  seeking  diligently 
to  pursue  his  Journey  to  Its  end.  Is  prevented 
from  so  doing  within  the  stipulated  time  by 
reason  of  the  fact  that  the  time  allowed  was 
too  short  to  admit  of  the  accomplishment  of 
the  trip,  or  by  some  fault  or  Inability  of  the 
railroad  company,  and  takes  advantage  of 
the  first  opportunity  afforded  by  the  company 
to  complete  such  Journey,  and  such  a  case  as 
Is  here  presented.  In  the  former  case  the 
passenger  Is  diligently  proceeding  under  his 
original  contract,  availing  himself  of  all  the 
means  offered  by  the  railroad  company  to 
complete  his  Journey,  and  the  limitation  as 
to  time  Is  Ineffectual  against  him  only  to 
such  an  extent  as  Is  necessary  to  enable  him 
to  reach  his  Journey's  end.  In  this  case  the 
plaintiff  was  not  proceeding  under  the  orig- 
inal contract  at  all,  but  was  simply  seeking, 
by  reason  of  defendant's  breach  of  such  con- 
tract, to  enforce  a  passage  upon  a  subsequent 
and  distinct  Journey,  commenced  long  after 
the  expiration  of  the  time  stipulated  In  the 
contract  We  know  of  no  principle  of  law 
that  would  warrant  him  In  so  doing. 

There  Is  nothing  In  the  suggestion  that  the 
statement  of  defendant's  employ^  at  the  San 
Francisco  ticket  office  on  July  Sth,  In  re- 
sponse to  plaintiff's  query  as  to  what  would 
happen  If  the  trains  were  not  running  on 
July  6th,  that  "It  will  be  good  when  they  do 
start,"  operated  as  a  waiver  by  the  railroad 
company  of  the  stipulation  as  to  time.  It 
will  be  observed  that  this  Is  not  a  case  of  a 
statement  made  by  an  employ^  of  the  com- 
pany at  the  time  of  the  sale  of  the  ticket  and 
the  making  of  the  contract,  but.  If  the  state- 
ment was  made  at  all  (there  is  no  finding  of 
the  court  ufon  the  subject).  It  was  made  two 


days  after  ttt»  eontnet  was  entered  tnto,  and 
by  another  employ^,  who  was  not  shown  to 
have  any  authority  to  make  such  a  waiver, 
even  If  the  language  used  could  be  construed 
as  a  waiver  at  all.  The  only  case  dted  by 
plaintiff  to  sustain  bis  contention  on  this 
point  is  that  of  Nelson  r.  Long  Island  B.  Co., 
7  Hun,  142,  where  one  of  the  three  Justices 
participating  held  that  the  statements  of  the 
ticket  agent  selling  the  ticket  were  admlssl* 
hie  for  the  purpose  of  determining  what  the 
original  contract  was.  Such  eases  are,  of 
course,  not  in  point. 

It  is  further  contended  that  the  defendant 
could  not,  while  retaining  the  void  ticket  of- 
fered by  plaintiff,  legally  demand  the  de- 
livery of  any  other  ticket  or  the  payment  of 
fare,  and  could  not  legally  eject  plaintiff  for 
failure  to  comply  with  such  demand.  As  al< 
ready  stated  In  our  discussion  of  the  find- 
ings of  the  court  on  this  subject,  the  con- 
ductor expressly  repudiated  this  ticket  as  ab- 
solutely void,  and  notified  the  plaintiff  that 
he  could  not  honor  It  It  was,  as  a  matter 
of  fact,  entirely  without  value. 

We  are  not  at  all  satisfied  that  the  con- 
ductor had  any  right  to  retain  this  ticket, 
but  we  cannot  see  how  an  Improper  reten- 
tion of  a  worthless  ticket  by  the  conductor 
could  give  the  plaintiff  any  right  to  remain 
on  the  train  without  the  presentation  ot  a 
valid  ticket  or  the  payment  of  fare.  He  had 
not  exhibited  or  surrendered  a  valid  ticket, 
he  had  given  nothing  of  value  to  the  con- 
ductor, and  he  had  refused  and  continned  to 
refuse  to  pay  his  fare.  The  statute  provides 
that  if  any  passenger  refuses  to  pay  his  fare, 
or  to  exhibit  or  surrender  his  ticket  when 
reasonably  requested  so  to  do,  he  may  bo 
ejected  at  any  usual  stopping  place  or  near 
any  dwelling  house.  Civ.  Code,  {{  487,  21881, 
The  conditions  under  which  he  might  lawful- 
ly be  ejected  had  thus  arisen,  and  the  im- 
proper retention  of  the  worthless  ticket  could 
not  Impair  the  right  of  the  railroad  company 
to  prevent  him  from  riding  without  payment 
of  fare.  Upon  this  question  the  case  of  Ra- 
hilly  V.  St  Paul  &  Duluth  R.  Co.,  66  Minn. 
153,  68  N.  W.  853,  is  dlrecUy  in  point  The 
court  there  said:  "We  are  all  agreed  that 
even  if  the  conductor  had  no  right  to  take 
up  the  ticket,  this  would  not  give  the  plain- 
tiff any  right  to  refuse  to  pay  his  fare  until 
and  unless  the  ticket  was  returned.  Having 
no  right  to  ride  on  the  ticket  it  was  lUs  duty 
to  pay  his  fare  or  leave  the  train,  and  then 
porsae  his  remedy  against  the  defendant  for 
wrongfully  withholding  the  ticket  from  him." 
Plaintiff  cites  the  case  of  Vankirk  v.  Penn« 
sylvanla  R.  Co.,  76  Pa.  66,  18  Am.  Rep.  404^ 
which  is  somewhat  in  line  with  his  conten- 
tion on  this  point  The  case,  however,  dif- 
fers from  this  In  the  fact,  apparently  con- 
sidered material  by  the  Pennsylvania  court* 
that  the  plaintiff  there  offered  to  pay  his 
fare,  provided  the  ticket  already  delivered 
was  returned  to  him.  The  opinion  there  pro- 
ceeded upon  the  theory  that  the  conductor 


Digitized  by 


Google 


Cal.) 


fiBIiFBIDQE  T.  PAZTON. 


425 


bad  no  right  to  demand  anything  In  addition 
to  the  accnstomed  fare,  and,  the  plaintiff 
baring  offered  to  pay  this  upon  the  retom  of 
the  ticket  Improperly  retained,  the  conduc- 
tor's refusal  to  return  it  was  a  demand  for 
something  more  than  the  accustomed  fare. 
In  the  case  at  bar  the  plaintiff  did  not  offer 
to  pay  bis  fare  in  the  event  that  the  ticket 
-n-cs  returned.  He  simply  said.  In  effect,  that 
he  'n-onld  neither  pay  bis  fare  nor  get  off  the 
train  until  the  ticket  was  returned,  and  the 
evidence  clearly  shows  that  he  Intended  to 
ride  upon  the  worthless  ticket  or  be  ejected 
from  the  train.  The  case  of  Bland  t.  South- 
-^rn  Pacific  Co.,  5R  Cal.  570,  36  Am.  Bep.  50, 
cited  by  plaintiff,  la  clearly  not  In  point 
There  a  passenger  from  San  Jose  for  San 
Francisco,  who  had  failed  to  purchase  a 
ticket,  gave  to  the  conductor,  when  the  train 
-was  about  four  miles  out  of  San  Jose,  $2, 
which  was  the  regular  ticket  price  to  San 
Francisco.  The  conductor  put  this  In  his 
pocket,  and  then  demanded  20  cents  addi- 
tional, the  extra  amount  due  for  fare  to  San 
Francisco  when  a  passenger  failed  to  pro- 
cure his  ticket  at  the  station.  The  passen- 
ger refused  to  pay  this,  and  the  conductor 
then  and  there  stopped  the  train,  and,  al- 
though the  plaintiff  then  offered  to  pay  the 
twenty  cents  additional,  ejected  him,  with- 
out first  returning  the  money  already  paid. 
It  was  said  by  the  court  that  the  conductor 
certainly  had  no  authority  to  eject  the  pas- 
senger and  keep  the  money  paid  and  receiv- 
ed as  fare,  and  that  the  stopping  of  the  train 
and  the  actual  amotion  of  the  plaintiff  were 
parts  of  a  single  act  by  which  the  servants 
of  the  defendant  asserted  a  right  to  do  that 
which  they  were  not  authorized  to  do  while 
retaining  plaintiff's  money.  This  was  clearly 
right,  but  the  distinction  between  this  case 
and  that  la  obvious. 

The  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  are  reversed. 

We  concur:    VAN  DXKB,  J.;  SHAW,  J. 

On  Rehearing. 
In  Bank. 

PER  CtTRIAM.    Rehearing  denied. 

BBATTT,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  case.  I  think 
the  case  of  Bland  v.  S.  P.  Co.,  65  Cal.  570, 
36  Am.  Rep.  50,  is  very  clearly  In  point.  The 
circumstances  were  different,  but  the  cases 
cannot  be  distingnlshed  In  principle.  The 
ticket  which  the  conductor  took  and  retained 
was  the  property  of  the  plaintiff  and  had  a 
legal  value.  It  was  evidence  of  a  broken 
contract;  and  on  the  principle  of  the  Bland 
Case  the  conductor  had  no  right  to  eject  the 
plaintiff  without  first  returning  the  ticket. 
This  is  said,  of  course,  upon  the  assumption 
that  the  plaintiff's  account  of  the  transac- 
tion was  true.  It  was  contradicted  by  the 
conductor;  but  here  we  must  accept  the  evi- 
dence, which  supports  the  findings  of  the 
trial  court. 


145  Cal.  Tit 
SELFRIDGB  v.  PAXTON  et  al.  (S.  F.  2,995.) 
(Supreme  Court  of  California.    Jan.  9,  1905.) 

PABENT    ANn    CHILD— NECES3AEIES—I,IABII,ITY 

OP  PARENT— CnSTODY— STATUTES 

— APPLICATION. 

1.  Civ.  Code,  §  4,  provides  that  the  Code  es- 
tablishes the  law  respectinfc  the  subjects  to 
which  it  rplntos ;  section  lOfi  declares  that  the 
parent  entitled  to  the  custody  of  a  child  must 
give  him  support ;  and  section  207  declares  that 
if  a  parent  neglects  to  provide  necessaries  for 
bis  child,  "who  is  under  his  charge,"  a  third 
person  may  supply  them,  and  recover  the  rea- 
sonable value  from  the  parent.  Bcld  that, 
where  a  divorce  decree  awarded  the  custody  of 
an  infant  child  to  the  mother,  a  third  person 
furnishing  medical  services  to  the  child  with 
knowledge  of  such  decree  could  not  recover 
therefor  from  the  child's  father. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;  J. 
M.  Seawell,  Jt;dge. 

Action  by  Grant  Selfrldge  against  Blitz 
W.  Paxton  and  another.  From  a  Judgment 
In  favor  of  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  BUtz  W. 
Paxton  appeals.    Reversed. 

See  67  Pac.  138. 

James  W.  Oakes,  for  appellant  Morrison 
&  Cope,  for  respondent. 

McFARLAND,  J.  This  Is  an  action 
brought  against  the  defendants  to  recover  for 
medical  and  surgical  services  rendered  to 
Roma  W.  Paxton,  the  infant  daughter  of  the 
said  defendants.  The  case  was  tried  without 
a  jury,  and  the  court  made  findings  and  ren- 
dered Judgment  for  plaintiff.  From  the  Judg- 
ment and  from  an  order  denying  a  motion  for 
a  new  trial,  the  defendant  BUtz  W.  Paxton 
appeals. 

The  facts  material  to  the  determination  of 
the  case  are,  in  brief,  these:  For  several 
years  prior  to  the  17th  day  of  September, 
1894,  defendants  were  married  to  each  other, 
and  during  that  time  the  said  Roma  W.  Pax- 
ton was  born  to  them,  as  the  fruit  of  their 
marriage.  On  said  17th  day  of  September, 
1894,  the  defendants  were  duly  divorced  by 
a  decree  of  court  The  decree  gave  to  the  de- 
fendant Bessie  the  care  and  custody  of  the 
said  Roma;  providing,  however,  that  the  de- 
fendant Blitz  might  visit  the  child  upon  rea- 
sonable occasions.  But  the  decree  had  no 
provision  as  to  the  maintenance  of  said  Bo- 
ma,  and  had  no  other  provision  whatever. 
After  the  date  of  the  decree  the  defendants 
lived  separately;  Blitz  residing  In  Sonoma 
county,  and  Bessie  In  San  Francisco.  Roma 
resided  with  her  mother,  and  was  under  her 
custody,  In  San  Francisco.  The  divorce  was 
obtained  at  the  suit  of  the  wife,  on  the 
ground  of  desertion.  Afterwards,  and  about 
March  19,  1900,  Roma,  still  a  minor,  became 
severely  ill;  and,  at  the  request  of  the 
mother,  Bessie,  plaintiff  commenced  attend- 
ing her  professionally,  and  continued  to  do 
so  until  some  time  in  the  following  June. 
He  performed  on  her  some  difficult  surgical 
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operation.  His  services  were  necessary,  and 
their  value  was  as  found  by  the  court.  The 
first  surgical  operation  was  performed  a  day 
or  two  after  plaintiff  was  first  called  to  at- 
tend Roma,  and  on  March  22d  he  wrote  to 
the  defendant  Blitz,  Informing  him  of  Roma's 
serious  illness,  and  of  the  operation;  and  he 
received  a  reply,  dated  March  30th,  In  which 
said  defendant  acknowledged  receipt  of  plain- 
tiff's letter,  and  said  that  he  would  be 
obliged  If  plaintiff  would  advise  him  of  any 
change  In  the  patient's  condition.  Plaintiff, 
at  the  time  he  rendered  the  services,  knew 
«f  the  said  decree  of  divorce,  and  that  Roma 
then  was,  and  for  several  years  theretofore 
bad  been,  living  with  and  In  the  custody  of 
the  mother,  under  said  decree. 

The  foregoing  are,  perhaps,  the  only  facts 
necessary  to  be  considered,  but  the  following 
facts  also  appear:  On  the  day  of  the  divorce 
the  defendants,  Blitz  and  Bessie,  entered 
Into  a  written  contract,  which.  In  brief.  Is  as 
follows:  Reference  Is  made  In  the  contract 
to  the  pending  action  for  a  divorce,  and 
Bessie  agreed  to  take  upon  herself  the  main- 
tenance of  the  said  Roma,  and  also  another 
child  of  the  parties,  and  Blitz  agreed  to  give 
her  $5,620  in  money,  which  he  did  then  give 
her,  and  to  pay  the  premiums  on,  and  make 
certain  disposition  of,  a  certain  policy  of  in- 
surance, and  to  pay  her.  In  addition,  for  the 
support  of  the  children,  $13,200,  In  Install- 
ments of  $100  each  month,  until  the  whole 
should  be  paid,  provided  that,  if  both  of  the 
children  should  die  before  the  whole  amount 
was  paid,  then  the  payments  should  cease, 
and  he  gave  security  for  the  payment  of  said 
money;  and  Bessie  released  all  Interest  In 
all  other  property,  whether  community  or 
separate  property  of  Blitz. 

It  Is  apparent  that  the  evidence  does  not 
show  any  contract,  either  express  or  Im- 
plied, on  the  part  of  defendant  Blitz  to  pay 
for  the  said  services  rendered  Roma,  and  the 
court  does  not  find  any  such  contract.  The 
finding  merely  is  that  the  appellant  was  no- 
tified of  the  Illness  of  Roma,  and  did  not  ob- 
ject to  respondent's  services.  The  case, 
therefore,  seems  to  present  the  naked  legal 
guestlon  whether,  under  the  law  of  this 
state,  a  third  person  can  recover  of  a  father 
for  necessaries  furnished  his  infant  child, 
when  by  a  decree  of  court  the  care,  custody, 
and  control  of  the  child  had  been  taken  away 
from  him  and  given  to  the  mother,  who,  to 
the  knowledge  of  the  person  furnishing  the 
services.  Is  exercising  such  custody  under 
such  decree;  and  our  opinion  is  that  this 
question  must  be  answered  In  the  negative. 

As  to  what  the  rule  on  this  subject  is  un- 
der the  general  law,  and  without  reference 
to  any  statutory  provision,  the  decisions  in 
otber  jurisdictions  are,  no  doubt,  somewhat 
at  variance.  In  McKay  v.  McKay,  125  Cal. 
66,  67  Pac.  677,  Mr.  Justice  Harrison,  speak- 
ing for  the  court,  says:  "The  question  of  the 
father's  liability  for  the  care  and  support  of 
hts  children  after  a  decree  of  divorce,  in 


which  their  custody  has  been  awarded  to  the 
mother,  has  been  frequently  presented  in 
actions  brought  therefor  by  strangers  or  by 
the  mother,  and  courts  have  almost  Invari- 
ably held  that  an  action  against  htm  to  en- 
force such  liability  could  not  be  maintained." 
Citing  many  cases.  This  would  be  determi- 
native of  the  question.  If  It  were  not  that, 
perhaps,  as  contended  by  respondent,  the 
language  above  quoted  was  not  necessary  to 
the  decision  of  that  case,  and  was  therefore 
dictum.  But  the  rule  stated  in  that  case  is 
the  one  declared  by  the  statutory  law  of  this 
state,  which,  of  course,  must  govern.  The 
law  as  to  the  liability  of  a  parent  for  neces- 
saries furnished  the  child  comes  within  the 
declaration  of  section  4  of  the  Civil  Code  of 
this  state,  that  "the  Code  establishes  the  law 
of  this  state  respecting  the  subjects  to  which 
It  relates."  The  Civil  Code,  commencing 
with  section  193,  under  the  caption  of  "Par- 
ent and  Child,"  clearly  "establishes  the  law" 
respecting  the  rights,  duties,  and  liabilities 
which  arise  out  of  that  relation,  and  the  law 
touching  the  question  Involved  In  the  case  at 
bar  is  found  in  sections  196  and  207.  These 
sections  are  as  follows: 

"Sec.  196.  Obligations  of  Parents  for  the 
Support  and  Education  of  Their  Children. 
The  parent  entitled  to  the  custody  of  a  child 
most  give  him  support  and  education  suitable 
to  his  circumstances.  If  the  support  and 
education  which  the  father  of  a  legitimate 
child  Is  able  to  give  are  Inadequate,  the 
mother  must  assist  bim  to  the  extent  of  her 
ability." 

"Sec.  207.  When  a  Parent  is  Liable  for 
Necessaries  Supplied  to  the  Child.  If  a  par- 
ent neglects  to  provide  articles  necasary  for 
his  child  who  is  under  his  charge,  according 
to  his  circumstances,  a  third  person  may  in 
good  faith  supply  such  necessaries,  and  re- 
cover the  reasonable  value  thereof  from  the 
parent." 

By  these  sections,  the  duty  to  support  a 
child,  and  the  liability  to  the  third  person  for 
necessaries  furnished  It,  are  clearly  confined 
to  a  parent  "entitled  to  the  custody"  of  the 
child,  and  having  It  "under  his  charge";  and 
no  such  liability  attaches  to  a  parent  who 
has  been  deprived  of  such  custody  and 
charge.  In  the  opinion  delivered  by  the 
learned  judge  of  the  court  below,  for  whose 
judgment  we  have  the  highest  respect,  much 
weight  is  given  to  the  consideration  of  the 
injustice  which  might  follow  If  a  father  could 
escape  liability  to  support  his  children  on 
account  of  a  decree  of  divorce  founded  on 
his  misconduct;  and  counsel  for  respondent 
also  urge  that  consideration.  But  strong 
views  have  been  expressed  the  other  way — ' 
to  the  point  that  a  father  deprived  of  the 
custody,  control,  and  services  of  his  child  is 
not  justly  liable  to  third  persons  who  choose 
to  furnish  it  supplies.  In  Ex  parte  Miller, 
109  Cal.  648,  42  Pac.  428,  Justice  Temple,  In 
a  concurring  opinion,  says:  "When  a  parent 
Is  deprived  of  the  custody  of  bis  child,  and 
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therefore  of  the  right  to  Its  services  and 
earniugs,  by  a  summary  proceeding,  he  Is  no 
longer  liable  for  Its  support  and  education. 
This  Is  true  as  a  general  proposition  of  law, 
and  It  Is  recognized  by  our  Code.  Section  196 
of  the  Civil  Code  provides  that  a  parent  enti- 
tled to  the  custody  of  a  child  must  give  him 
support  and  education  suitable  to  bis  circum- 
stances, plainly  implying  that  the  parent  does 
not  owe  that  duty  to  a  child  when  he  is  not 
'entitled  to  Its  custody.'"  And  he  further 
refers  to  section  207,  as  providing  that,  when 
a  parent  neglects  to  provide  the  necessaries 
for  a  child  "who  Is  under  his  charge,"  then 
third  persons  may  do  so,  and  recover  the 
value;  and  he  further  says  that  In  no  in- 
stances except  those  specially  provided  for 
in  the  Code  "has  the  court  power  to  deprive 
the  parent  of  his  authority,  and  yet  hold  him 
liable  for  the  maintenance  of  his  child." 
Whatever  may  be  thought  as  to  how  the  law 
should  be  on  this  subject,  we  must  take  It 
to  be  as  it  is  written  In  the  Code.  It  must 
be  presumed  that  the  lawmakers  looked  at  the 
question  from  all  sides — considering  the  in- 
terests of  the  child  as  well  as  the  proper  lia- 
bility of  the  parent— and  concluded  to  enact 
tbe  law  as  It  stands.  Of  course,  the  court, 
when  rendering  a  Judgment  of  divorce,  may 
provide  for,  and  generally  does  provide  for, 
the  maintenance  of  the  children  of  the  par- 
ties; and  it  may  afterwards  so  provide  when 
it  appears  necessary.  We  cannot  know  why 
there  was  no  such  provision  In  the  decree  In- 
volved here.  Probably  It  was  because  the 
court  knew  of  the  said  contract  between  the 
parties,  and  thought  that  it  afforded  sufficient 
guaranty  for  the  maintenance  of  the  children. 

Under  the  foregoing  views.  It  Is  not  neces- 
sary to  consider  the  other  Incidental  ques- 
tions discussed  by  counsel. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  LOBIGAN,  J.;  HBNSHAW.J. 


145  Cal.  751 
In  re  BOLLINGER'S  ESTATE.     (S.   F. 
3,740.)* 
(Supreme  Court  of  California.    Jan.  14,  1905.) 

CONTINUANCE  —  DENIAL   OF   MOTION  —  DISCRE- 
TION OF  COURT— ABUSE. 

1.  A  will  contest  came  on  for  trial  in  Septem- 
ber, 1900,  and  the  jury  disafn'eed.  Tlie  ease 
was  again  set  for  trial  for  September  17,  1901, 
and  was  continued  on  contestant's  motion  to 
September  24th,  then  to  September  25th,  and 
Uien  to  October  1st,  because  one  of  plaintiff's 
attorneys  was  ill,  and  the  other  attorneys  were 
otherwise  engaged  or  insufficiently  acquainted 
with  the  facta.  The  attorney  who  was  ill  had 
not,  however,  taken  part  in  the  first  trial.  On 
Octotxar  1st  another  motion  for  a  continuance 
was  made,  although  the  court  had  stated  on 
September  24th  that  contestant  would  have  to 
obtain  other  counsel  if  he  was  not  ready  on  the 
25th.  The  last  motion  asked  for  a  continuance 
for  three  months,  as  the  case  was  of  importance, 
and  it  would  require  an  attorney  from  60  to 
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90  days  to  familiarize  himself  with  It.  Held, 
that  the  court  did  not  abuse  its  discretion  in 
denying  tbe  last  motion. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Clara  County;  M.  H.  Hyland, 
Judge. 

Contest  of  the  will  of  Christian  Bollinger, 
deceased.  From  an  order  of  dismissal  and 
from  a  final  Judgment  against  him,  contest- 
ant appeals.     Affirmed. 

W.  W.  Foote  and  J.  F.  Conkey,  for  appel- 
lant. Charles  W.  Slack,  V.  A.  Scheller,  and 
Rodgers,  Paterson  &  Slack,  for  respondents. 

PER  CURIAM.  This  appeal  is  from  an 
order  dismissing  the  contest  of  appellant  and 
from  a  final  Judgment  against  him.  The 
question  to  be  determined  is  as  to  the  ruling 
of  the  court  on  appellant's  motion  for  a 
continuance.  Appellant  had  filed  a  contest, 
after  probate,  of  the  will  of  deceased,  which 
came  regularly  on  for  trial  In  September, 
1900,  and  after  a  trial  occupying  several 
•weeks  resulted  In  a  disagreement  of  the 
Jury.  Appellant  was  represented  of  record 
In  the  contest  by  three  attorneys — W.  W. 
Foote,  J.  J.  Lermen,  and  Nicholas  Bowden. 
The  case  was  again  regularly  set  for  trial 
for  September  17,  1901,  and  was  then  con- 
tinued on  motion  of  appellant's  attorneys  to 
September  24,  1901.  This  continuance  was 
granted  upon  a  statement  made  by  one  of 
appellant's  attorneys  that  Mr.  Foote  was  ill, 
and  unable  to  attend  the  trial.  At  this  time 
the  court  informed  counsel  that  if  they  were 
not  ready  to  proceed  with  the  case  on  Sep- 
tember 24th  they  must  obtain  other  counsel 
and  be  ready  to  proceed  on  that  day.  On 
September  24th  appellant  appeared  by  his 
attorneys,  Bowden  and  Lermen,  and  again 
moved  for  a  continuance  upon  affidavits 
showing  that  Mr.  Foote  was  in  poor  health 
and  unable  to  attend  the  trial;  that  Lermen 
had  expected  Mr.  Foote  to  try  the  case,  and 
had  made  his  business  engagements  accord- 
ingly, and  bad  other  cases  set  in  court  for 
many  succeeding  weeks;  that  Bowden  had 
been  employed  only  to  assist  In  selecting  a 
Jury,  and  was  not  sufficiently  familiar  with 
the  facts  of  the  case  to  proceed  with  the 
trial.  The  court  denied  the  application  for 
a  further  continuance,  and  thereupon  attor- 
neys Bowden  and  Lermen  withdrew  from 
the  case,  and  refused  to  proceed.  The  court 
thereupon  excused  the  Jurors  who  were  In 
attendance  and  ready  for  the  trial  of  the 
case,  and  continued  it  again  to  September 
25,  1901,  at  which  time  Mr.  Kerwln  appeared 
for  appellant,  and  asked  for  a  further  con- 
tinuance for  three  months^  stating  that  he 
appeared  solely  for  that  purpose.  No  reason 
was  given  as  to  why  appellant  had  not  em- 
ployed other  counsel  to  appear  for  him  gen- 
erally. The  court,  however,  again  continued 
the  case  to  October  1,  1901,  at  which  time 
Mr.  Kerwln  again  appeared  for  the  sole  pur- 
pose of  moving  for  a  further  continuance, 
and  in  support  of  the  motion  read  affidavits 
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stating  that  tbe  case  was  one  of  much  im- 
portance, and  that  It  would  require  an  at- 
torney from  00  to  00  days  to  familiarize 
himself  with  tbe  law  and  facts  and  to  pre- 
pare for  a  trial.  The  court  thereupon  de- 
nied the  motion  for  a  further  continuance, 
and,  contestant  declining  to  proceed,  the 
court  made  an  order  dismissing  the  contest. 

The  court  did  not  abuse  its  discretion  in 
denying  the  continuance.  Tbe  case  had 
been  pending  for  a  long  time.  Mr.  Foote 
did  not  appear  or  take  part  in  the  trial  which 
took  place  in  1900.  More  than  a  year  had 
elapsed  since  that  trial.  Appellant  had  been 
given  every  opportunity  to  employ  counsel 
if  he  so  desired.  In  important  cases  courts 
should  grant  reasonable  and  proper  time  to 
parties  to  employ  competent  counsel  and 
prepare  for  trial,  and,  to  the  credit  of  trial 
Judges,  they  are  seldom  appealed  to  in  vain 
for  a  reasonable  continuance.  It  is  much 
better  to  "make  haste  slowly,"  with  the  view 
of  allowing  all  parties  a  reasonable  time  to 
procure  their  witnesses  and  prepare  for  trial, 
but  at  tbe  same  time  the  ends  of  Justice 
require  that  cases  should  be  tried,  disposed 
of  on  their  merits,  and  unreasonable  delays 
prevented.  Estates  should  not  be  tied  up 
by  contests  and  kept  in  court  for  many 
years,  regardless  of  the  rights  of  the  heirs 
or  devisees.  If  a  contest  of  a  will  Is  in- 
itiated in  good  faith,  and  the  contestant 
shows  due  diligence,  every  opportunity 
should  be  given  for  a  full  Investigation  of 
the  issues  made  by  tbe  contestant,  but.  If 
a  contest  must  be  continued  for  an  indef- 
inite time  every  time  an  attorney  withdraws 
from  the  case,  there  would  be  no  end  to  the 
matter. 

The  Judgment  and  order  are  affirmed. 


Hi  Cal.  SSI 
In  re  NOLAN'S  ESTATE.    (S.  P.  8,729.) 
(Supreme  Court  of  California.    Dec.  14,  1904.) 

ADMINISTBATION— FAMILY    ALLOWANCE — OBDEB 
— CONCLUBIVEKESS — BETTINO   ASIDE. 

1.  Where  tlie  probate  court  made  a  family 
aUowance  to  the  administratrix  of  an  estate  as 
the  widow  of  the  deceased,  as  permitted  by 
Code  Civ.  Proc.  S  1466,  which  was  not  appeal- 
ed from,  as  permitted  by  Code  Civ.  Proc.  §  963, 
subd.  3,  it  became  final ;  and  though,  on  a  par- 
tial distribution,  the  court  found  that  the  ad- 
ministratrix was  not  the  widow  of  the  deceased, 
the  family  allowance  could  not  be  set  aside  on 
an  order  settling  the  account  of  the  administra- 
trix. 

2.  Where  a  probate  judge  had  made  a  family 
aUowance  to  one  as  the  widow  of  the  deceased, 
which  has  l>ecome  final,  he  had  no  power  to 
suspend  tbe  allowance  without  a  petition  filed 
or  notice  given. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  V.  Coffey,  Judge. 

Accounting  of  Mary  Nolan,  as  administra- 
trix of  the  estate  of  James  Nolan,  deceased. 
From  an  order  allowing  a  sum  as  family  al- 
lowance to  the  said  administratrix  as  widow, 
tbe  heirs  appwU    Order  affirmed. 


Frank  J.  Fallon  and  Mnllany,  Grant  & 
Gushing,  for  appellants.  James  G.  Magulre 
and  Edgar  D.  Peixotto,  for  respondents. 

COOPER,  C.  Appeal  from  order  settling 
account  of  Mary  Nolan  as  administratrix  of 
the  estate  of  James  Nolan,  deceased.  The 
item  of  $625,  being  the  amount  of  family  al- 
lowance for  25  months  at  $25  per  month,  paid 
by  the  administratrix  to  herself.  Is  the  sub- 
ject of  contest. 

Mary  Nolan  filed  a  petition  in  the  superior 
court  praying  for  letters  of  administration 
upon  the  estate  of  James  Nolan,  deceased.  In 
which  she  alleged  tliat  she  waa  the  widow  of 
said  deceased.  After  notice  given,  an  order 
was  made  appointing  her  administratrix  of 
the  said  estate.  She  duly  quaUfled,  letters  of 
administration  were  issued  to  her,  and  she 
has  ever  since  been  such  administratrix.  In 
January,  1901.  she  filed  her  petition  praying 
for  a  family  allowance,  in  which  she  alleged 
that  she  was  the  widow  of  deceased:  and 
the  comrt  afterwards,  on  the  29th  day  of 
January,  1901,  made  an  order  allowing  her, 
as  tbe  widow  of  deceased,  the  sum  of  $25  per 
month  for  her  support  and  maintenance. 
The  amount  of  the  item  in  contest  accrued 
and  was  paid  under  this  order.  On  petition 
for  partial  distribution  of  the  said  estate  m 
December,  1902,  after  hearing  all  the  parties, 
the  court  found  that  the  administratrix  la 
not,  and  never  was,  the  widow  of  deceased, 
but  that  deceased  left  surviving  him  three 
brothers  and  tbe  children  of  a  deceased  sis- 
ter, as  his  only  heirs,  and  the  estate  was  or- 
dered distributed  to  the  said  heirs. 

It  seems  to  be  conceded  that  said  decree 
was  correct  as  to  said  partial  distribution, 
and  that  the  administratrix  was  not  the  wld> 
ow  of  deceased.  The  question  Is  as  to  the 
validity  of  the  family  allowance  under  a 
valid  order  of  court  In  our  opinion,  the 
court  properly  allowed  the  item.  The  court 
bad  the  power,  and  it  was  its  duty,  to  make 
an  allowance  to  the  widow  of  deceased,  if 
be  left  a  widow.  Code  Civ.  Proc.  §  1466. 
The  court,  upon  the  proofs  before  it  at  the 
time,  did  make  such  order,  and  found  tbe  ad- 
ministratrix to  be  tbe  widow.  This  order 
was  appealable.  Code  Civ.  Proc.  {  963,  subd. 
3.  It  was  not  appealed  from,  and  no  motion 
made  to  set  it  aside,  and  hence  It  became 
final.  In  re  Stevens.  83  Cal.  326,  23  Pac 
379,  17  Am.  St  Rep.  252;  In  re  Welch,  106 
Cal.  430,  39  Pac.  805.  Having  become  final, 
it  was  and  is  conclusive  as  to  the  status  of 
the  person  In  whose  favor  it  was  made,  for 
all  purposes  connected  with  the  order  and 
the  payment  of  the  money  thereunder.  The 
attack  here  is  collateral,  and  all  presumpf-'ons 
are  In  favor  of  the  order.  Estate  of  Bell.  131 
Cal.  4,  03  Pac.  81,  668;  In  re  Welch,  106  Cal. 
430,  39  Pac.  805.  How  can  we  say,  on  this 
collateral  attack,  that  the  order  was  z*\i  'xit- 
rect,  and  that  the  administratrix  Is  not  the 
widow  of  deceased?  The  decree  of  partial 
distribution,  if  allowed  to  become  final.  Is 
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coDcIoalve  upon  her  that  she  is  not  the  wid- 
ow for  the  purposes  of  distribution.  The  de- 
cree making;  the  fSmily  allowance,  on  the 
other  hand,  has  become  conclnsiTe  npon  the 
helm  that  the  administratrix  is  the  widow, 
for  all  purposes  connected  with  the  family 
allowance.  The  heirs  did  not  see  fit  to  ap- 
peal from  the  decree  making  a  family  allow- 
ance. The  administratrtz  does  not  appear  to 
hare  appealed  from  the  decree  of  partial  dls- 
tribatlon.  In  all  collateral  proceedings  the 
orders  or  decrees  must  each  stand  upon  its 
own  record.  If  there  were  a  substantial  con- 
flict in  the  evidence  in  each  case  as  to  wbetb- 
w  or  not  the  administratrix  is  the  widow  of 
deceased,  this  court  would  sustain  each  order 
or  decree  upon  appeal,  if  the  only  ground 
made  were  the  Insufficiency  of  the  evidence 
In  each  case.  This  may  appear  to  the  lay- 
man to  be  without  reason  or  justification,  but 
It  is  only  an  illustration  of  the  imperfection 
of  human  Institations.  A  man  may  be  ac- 
quitted of  assault  and  battery  upon  a  crim- 
inal trial  before  a  ]\uy,  and  yet  the  injured 
party  might  obtain  a  large  verdict  against 
him  before  another  Jury  in  a  civil  action  for 
the  same  assault  and  battery.  A  man  might 
be  sued  for  seduction,  and  a  heavy  verdict 
obtained  against  him,  yet  his  wife  might  sue 
him  for  divorce  on  the  ground  of  adultery 
with  the  party  who  obtained  the  verdict,  and 
the  verdict  or  judgment  in  the  divorce  pro- 
ceedings be  in  bis  favor.  A  decree  of  distri- 
bution to  one  as  the  only  heir  of  deceased, 
made  in  Ignorance  of  the  existence  of  other 
heirs,  which  was  not  appealed  from,  and  be- 
came final,  was  held  conclusive  as  to  the 
heirs  not  mentioned  in  the  decree.  Lynch  v. 
Rooney,  112  Cal.  279,  44  Pac.  566;  Quirk  T. 
Rooney,  130  Cal.  505,  62  Pac.  825. 

It  Is  claimed  that  $300  of  the  allowance  ac- 
crued after  the  court  had  made  an  order,  No- 
vember 29,  1901,  suspending  the  family  al- 
lowance, and  that  at  least  that  amount 
should  be  charged  to  the  administratrix. 
The  order  purporting  to  suspend  the  family 
allowance  does  not  appear  to  have  been  made 
npon  petition  or  notice.  We  know  of  no  law, 
and  none  has  been  called  to  our  attention, 
which  authorized  the  probate  judge  to  sus- 
pend the  order  for  family  allowance  which 
had  become  final.  If  the  judge  possessed 
such  powers  over  orders  and  decrees  In  pro- 
bate, no  order  would  become  final,  and  no 
one  would  know  as  to  when  rights  might  be 
lost  by  the  suspension  of  the  orders  on  which 
such  rights  rested.  Suppose  the  order  for 
family  allowance  had  been  affirmed  here  on 
appeal  after  being  fully  presented;  could  the 
probate  judge  then  have  set  it  asMe  or  sus- 
pended it?  He  could  have  done  so  if  appel- 
lants' contention  be  correct.  But  here,  in  the 
absence  of  any  motion  to  set  aside  the  order 
on  the  ground  of  fraud  or  mistake,  under  sec- 
tion 473,  Code  Civ.  Proc  and  no  action  hav- 
ing been  brought  to  set  it  aside,  and  no  show- 
ing as  to  the  insolvency  of  the  estate,  the 
probate  judge  made  the  order  attempting  to 


suspend  an  order  that  had  become  final.  It 
is  said  in  Woemer  on  the  American  Law  of 
Administration  (volume  1,  p.  193):  "A  court 
of  probate,  which  is  without  power  to  revoke 
or  revise  Its  own  decrees  and  judgments,  can- 
not set  aside  its  own  allowance  and  decree  a 
smaller  sum  unless  the  original  judgment 
was  reversed  or  reformed  on  appeal,  or  ad- 
judged void."  In  speaking  of  an  order  for 
family  allowance,  this  court  said  in  Re  Ste- 
vens, 83  Cal.  326,  23  Pac.  379,  17  Am.  St. 
Rep.  252:  "The  order  is  appealable  (Code 
Civ.  Proc.  i  963,  Bubd.  8),  and  we  are  of 
opinion  it  should  be  regarded  as  flnaL  On 
an  appeal  from  the  order  of  allowance,  all 
these  facts  could  have  been  brought  to  the 
attention  of  the  court,  the  ruling  reviewed, 
and  the  error,  if  any,  corrected.  The  time 
for  appeal  was  allowed  to  pass,  and  under 
such  circumstances  the  power  of  the  court 
over  its  order  is  at  an  end.  The  court  below 
cannot  sit  as  an  appellate  court  to  review  its 
own  orders."  The  subject  is  fully  discussed 
in  Estate  of  Leonis,  188  Cal.  194,  71  Pac.  171, 
as  to  an  order  vacating  a  prior  order  of  sale 
in  a  probate  proceeding,  which  had  become 
final.  The  authorities  are  there  collected, 
and  It  is  not  necessary  to  repeat  them  here. 
It  was  there  said:  "If  the  court  in  a  case 
like  this  could  set  aside  its  order,  there  would 
be  no  end  to  the  matter.  It  might  continue 
time  and  time  again  to  make  orders  and  set 
them  aside." 
We  advise  that  the  order  be  affirmed. 

We  concur:    BABRISON,  0.;  OBAT,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed:  HSNSHAW, 
J.;  McFARLAND,  J.;  LORIOAN,  J. 


IIS  Cal.  740 

ELDER  V.  McDOUGALD,  Treasurer  of  City 

and  County  of  San  Francisco.    (S.  F. 

3,820.)* 

(Supreme  Court  of  California.    Jan.  13,  1905.) 

uvmcirAi,  coBPOBATio:«s— POLICE  courts — 

FBELIMINABT  EXAiTINATIOSS— STENOGBAPHIC 
BEPOBTEBS— APPOINTMENT  AND  COMPENSA- 
TION. 

1.  Under  Const,  art  11,  {  8%,  authorizing 
municipal  charters  to  provide  for  the  constitu- 
tion and  jurisdiction  of  police  courts,  and  for 
the  appointment  and  compensation  of  the  at- 
taches of  the  judges,  the  framera  of  the  charter 
of  the  city  and  county  of  San  Francisco  were 
autborized  to  provide  for  the  appointment  and 
compensation  of  stenographic  reporters,  though 
in  conducting  preliminary  examinations  the 
judges  acquire  jurisdiction  under  the  general 
law,  and  that  provision  of  the  charter  limiting 
the  appointments  to  two,  and  prescribing  that 
they  shall  attend  on  the  court  and  take  notes 
of  all  preliminary  examinations,  and  shall  be 
paid  specified  annual  salaries,  superseded  Pen. 
Code,  §  869,  as  far  as  it  empowers  a  police 
Judge  in  San  Francisco  to  appoint  a  reporter 
for  a  preliminary  examination  of  a  felony 
charge,  and  to  fix  his  compensation;    section  8 
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of  the  Constitution  declaring  that  authorized 
charter  provisions  shall  supersede  all  laws  in- 
consistent therewith. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  M.  C. 
Sloss,  Judge. 

Mandamus  by  R.  H.  Elder  against  John  E. 
McDougald.  A  demurrer  to  the  answer  was 
sustained,  and  a  peremptory  writ  was  or- 
dered to  Issue,  and  defendant  appeals.  Re- 
versed. 

Percy  V.  Long,  City  Atty.,  and  John  P. 
Coghlan,  Asst.  City  Atty.,  for  appellant. 
George  D.  Collins,  for  respondent. 

LORIOAN,  J.  A  mandamus  proceeding 
was  brought  to  compel  defendant,  as  treas- 
urer of  the  city  and  county  of  San  Francisco, 
to  pay  a  claim  of  plaintlft  for  services  ren- 
dered as  stenographic  reporter  in  reporting 
the  testimony  and  proceedings  before  a  Judge 
of  the  police  court  of  the  city  and  county  of 
San  Francisco  at  the  preliminary  examina- 
tion held  therein  of  one  R.  A.  Fitzgerald, 
charged  with  murder.  The  superior  court 
sustained  a  demurrer  to  the  answer  of  de- 
fendant, and  ordered  a  peremptory  writ  to 
issue,  requiring  payment  as  prayed  for  by 
plaintiff,  and  defendant  appeals. 

There  la  no  dispute  as  to  the  fact  of  the 
appointment  of  plaintiff,  and  the  rendition  of 
the  services.  It  relates  to  the  validity  of  the 
appointment  itself.  The  plaintiff  -was  ap- 
pointed by  a  Judge  of  the  police  court,  cre- 
ated under  the  charter  of  the  city  and  county 
of  San  Francisco,  before  whom  the  prelim- 
inary examination  was  being  held;  and  the 
appointment  was  made  under  section  869  of 
the  Penal  Code,  which,  it  is  claimed,  con- 
ferred power  upon  him  to  do  so.  It  Is  in- 
sisted by  the  appellant,  however,  that  the 
Judge  bad  no  authority  to  make  the  appoint- 
ment under  this  section,  but  that  the  char- 
ter of  the  city  and  county  of  San  Francisco, 
which  provides  for  the  appointment  of  two 
stenographers  by  the  Judges  of  the  police 
court  to  take  notes  at  all  preliminary  exam- 
inations, and  fixes  their  compensation  (of 
which  plaintiff  was  not  one),  furnishes  the 
only  authority  in  the  matter  of  employment 
of  stenographers  In  taking  preliminary  exam- 
inations in  that  court,  and  that  his  appoint- 
ment under  the  section  of  the  Penal  Code 
was  void.  Hence  the  question  is  narrowed 
down  to  an  Inquiry  as  to  whether  the  pro- 
vision of  the  Penal  Code,  or  that  of  the  char- 
ter, controls  the  Judges  of  the  police  court 
of  the  city  and  county  of  San  Francisco  in 
appointing  stenographers  to  report  prelimi- 
nary examinations  in  felony  cases  held  be- 
fore them. 

The  Constitution  (section  8%  of  article  11) 
authorizes  and  empowers  the  creation  of  po- 
lice courts,  and  places  such  courts  under 
charter  control  by  providing  that  "It  shall  be 
competent,  in  all  charters  framed  under  the 
authority  given  by  section  8  of  article  XI  of 
this  Constitution,  to  provide,  in  addition  to 


those  provisions  allowable  by  this  Constitn- 
tlon  and  by  the  laws  of  the  states,  as  fol- 
lows: (1)  For  the  constitution,  regulation, 
government  and  Jurisdiction  of  police  courts, 
and  for  the  manner  in  which,  the  times  at 
which,  and  the  terms  for  which  the  Judges  of 
such  courts  shall  be  elected  or  appointed  and 
for  the  compensation  of  said  Judges  and  of 
their  clerks  and  attaches."  Under  this  con- 
stitutional provision  a  charter  for  said  city 
and  county  was  regularly  adopted,  wherein 
a  police  court,  to  be  known  as  tJie  police 
court  for  the  city  and  county  of  San  Fran- 
cisco, was  created  and  established,  consisting 
of  four  Judges — one  each  for  the  several  de- 
partments into  which  the  court  was  divided. 
As  to  Jurisdiction,  it  was  provided  that  "the 
police  court  of  the  city  and  county  of  San 
Francisco  shall  have:  First,  exclusive  Juris- 
diction of  all  prosecutions  for  the  violation 
of  ordinances  of  the  board  of  supervisors; 
second,  concurrent  Jurisdiction  with  the  supe- 
rior court  of  all  misdemeanors  and  of  the 
examination  of  all  felonies  committed  in  the 
city  and  county;  third,  said  court,  or  any 
Judge  thereof,  shall  have  the  same  powers 
in  all  criminal  actions,  cases,  examinations 
and  proceedings  as  are  now  or  may  here- 
after be  conferred  by  law  upon  Justices  of 
the  peace."  This  Is  followed  by  provisions 
for  the  appointment  of  officers  of  the  court, 
and  then  we  reach  the  section  particularly 
under  consideration  here,  relative  to  the  ap- 
pointment of  stenographers,  which  Is  as  fol- 
lows: "The  police  Judges  may  appoint  not 
more  than  two  competent  stenographers,  who 
shall  attend  the  sessions  of  the  court  and 
take  notes  of  all  preliminary  examinations 
made  at  the  sessions,  and  transcribe  into 
typewritten  longhand  all  evidence  taken  by 
either  of  them  where  the  parties  charged 
have  been  held  for  trial,  and  deliver  one  copy 
of  the  same  to  the  clerk  and  one  copy  to  the 
district  attorney.  Bach  of  such  stenographers 
shall  be  paid  for  all  his  services.  Including 
transcription  and  all  stationery  used  by  him, 
an  annual  salary  of  twenty-four  himdred  dol- 
lars." This  is  a  sufficient  statement  of  the 
charter  provisions  under  wblcb  to  examine 
the  points  involved. 

It  is  quite  clear  that  the  adopted  charter, 
in  as  far  as  It  undertakes  to  confer  Jurisdic- 
tion to  hold  preliminary  examinations  for 
felonies,  confers  it  solely  upon  the  police 
court  of  such  city  and  county,  to  be  exer- 
cised as  a  court  No  Jurisdiction  is  conferred 
under  that  instrument  upon  the  Judges  of 
such  court  to  hold  them,  nor  could  such 
Jurisdiction  be  conferred  upon  them  under 
the  constitutional  provision  which  authorizes 
only  the  creation  of  police  courts.  Nor  was 
it  necessary  to  confer  any  such  Jurisdiction 
by  the  charter.  The  charter  having  created 
the  police  court  by  that  very  creation  any 
Judge  thereof.  Ipso  facto,  became  vested  with 
Jurisdiction  to  conduct  such  examinations 
under  the  general  law  of  the  state,  as  a 
magistrate.    People  v.  Crespi,  115  Cal.  64,  46 
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Pac.  8C3;  People  ▼.  Cohen.  118  Cal.  78,  80 
Pac.  20.  That  law  (Pen.  Code,  §  808)  pro- 
Tides  that  among  others  Invested  with  such 
Jorlsdlctlon  shall  be  included  "police  magl»- 
trates  In  towns  or  cities,"  and,  as  Incident  to 
their  Jurisdiction  as  such  magistrates,  further 
provides  that  they  shall  have  the  power  to 
appoint  a  reporter  to  take  notes  of  the  pre- 
liminary examination,  and  to  fix  his  compen- 
sation, which  shall  be  paid  out  of  the  treas- 
ury of  the  city,  or  dty  and  county,  in  which 
such  examination  was  conducted.  Pen.  Code, 
I  869.  The  record  in  this  case  shows  that 
the  preliminary  examination  at  which  the  re- 
spondent assisted  was  not  conducted  by  the 
police  court  of  said  city  and  county,  acting 
as  a  court,  but  by  one  of  the  judges  thereof, 
acting  as  a  committing  magis^ate,  under  the 
provision  of  the  general  law  above  cited; 
and  It  is  insisted  that  the  constitutional  pro- 
vision above  quoted  did  not  authorize  the 
framers  of  the  adopted  charter  to  control  his 
power  to  appoint  or  fix  the  compensation  of 
a  stenographer  when  acting  as  such  magis- 
trate. It  must,  of  course,  be  conceded  that 
this  contention  of  respondent  is  correct,  un- 
less the  constitutional  provision  did  confer 
such  power,  even  when  the  judge  of  the  police 
court  by  virtue  of  his  office  as  such,  was 
acting  as  a  magistrate,  and  whether  it  did  or 
not  is  the  only  point  in  the  case.  It  is  to  be 
borne  in  mind  that  the  power  conferred  upon 
the  framers  of  municipal  charters  to  Ins- 
tate concerning  police  courts,  as  to  the  "con- 
stitution, regulation,  government  and  juris- 
diction" of  such  courts,  and  with  reference 
to  the  clerks  and  attaches  thereof,  proceeds 
directly  from  the  people,  expressed  under  a 
constitutional  provision.  Prior  to  this  it  was 
not  competent  to  make  any  provision  by 
framers  of  municipal  charters  for  such  courts. 
That  power  could  only  be  exercised  by  the 
Legislature.  People  v.  Toal,  86  Cal.  835,  24 
Pac.  603.  It  was  expressly  to  confer  this 
authority  to  so  legislate  that  the  amendment 
to  the  Constitution  (section  8V6,  art.  11)  was 
adopted  by  the  people;  to  authorize  their 
creation  not  only  for  municipal  purposes — 
the  prosecution  for  violation  of  municipal  or- 
dinances— but  as  agencies  of  the  state,  to  as- 
sist to  a  certain  extent,  at  least,  in  the  en- 
forcement of  its  general  criminal  laws.  As 
these  courts  were  to  be  supported  and  sus- 
tained by  the  municipalities  creating  them, 
as  part  of  the  municipal  government  and 
from  the  municipal  funds.  It  was  intended, 
under  the  broad  provision  of  the  Constitu- 
tion conferring  power  to  "constitute,  organ- 
ize, and  govern"  them,  tliat  the  charter  might 
provide  for  the  appointment  and  compensa- 
tion of  all  persons  who  might  in  a  general 
sense,  and  in  view  of  the  jurisdiction  with 
which  such  courts  might  be  clothed,  be  deem- 
ed necessary  to  a  fnll  and  efficient  exercise 
of  such  jurisdiction.  And  while  it  is  con- 
tended on  this  appeal  that  It  was  not  com- 
petent under  this  constitutional  grant  of 
power,  tor  the  ctuutcr  framers  to  invest  such 


police  courts  wlfli  Jurisdiction  to  enforce  the 
general  laws  of  the  state  to  the  extent  of 
holding  preliminary  examinations,  we  do  nol 
feel  called  on  to  determine  that  question.  II 
is  not  at  all  involved  in  the  present  inquiry. 
If  the  court  could  not  be  invested  with  socb 
jurisdiction,  it  could  certainly  be  invested 
with  jurisdiction  for  other  purposes,  and 
there  is  no  doubt  tliat  it  was  competent  to 
provide  in  the  charter  for  such  stenographic 
reporters  as  might  be  deemed  necessary  for 
the  general  purposes  of  such  courts.  These 
reporters  are  recognized  by  our  laws  as 
proper,  and  sometlmeB  indispensable,  ad- 
juncts to  a  court  to  enable  it  to  properly  and 
efficiently  discharge  its  duties. 

But  whatever  the  power  conferred  under 
the  constitutional  provision  may  be,  relative 
to  the  right  of  the  charter  framers  to  pro- 
vide for  reporters,  as  necessary  to  the  full 
and  efficient  equipment  of  the  police  court 
as  a  court  it  is  contended  that  there  is  no 
authority  conferred  by  the  Constitution  upon 
the  charter  Cramers  to  provide  for  such  re- 
porters to  the  judge  of  said  court  acting  as 
a  committing  magistrate  in  conducting  sudi 
examination  under  jurisdiction  conferred  by 
the  general  law,  and  not  under  the  charter. 
We  are,  however,  of  an  opposite  opinion,  and 
think  that  a  fair  construction  of  the  consti- 
tutional provision  not  only  authorised  the 
framers  of  the  adopted  charter  to  legislate 
as  to  the  necessary  attaches  of  the  police 
court  Itself,  but  also  as  to  those  whose  at- 
tendance upon  the  judge  of  the  court  might 
be  necessary  to  the  exercise  of  any  Jurisdic- 
tion with  which  he  was  invested,  whether 
that  jurisdiction  was  derived  from  the  diar- 
ter  Itself,  or  was  conferred  upon  him  under 
the  general  laws  by  virtue  of  his  existence 
as  a  police  Judg^e  under  the  charter.  The 
constitutional  amendment  was  framed  and 
adopted  with  a  knowledge  of  the  then  exist- 
ing legislation  relative  to  police  courts  and 
their  duties,  and  of  the  jurisdiction  confer- 
red upon  the  latter  under  the  general  law, 
from  their  existence  as  such  police  Judges. 
And  while  authorizing  the  chartered  munici- 
palities to  provide  for  the  compensation  of 
the  attaches  of  the  court  Itself,  it  bad  in 
view  also  the  fact  that  (especially  In  a  merged 
and  consolidated  municipal  government  like 
that  of  the  dty  and  county  of  San  B^ncisco) 
a  large  jurisdiction  might  be  exercised  by  the 
judges  of  such  courts  under  the  general  law. 
In  conducting  preliminary  examinations,  and 
that  in  exerdsing  that  Jurisdiction  there 
would  necessarily  be  Incurred  expenses  to  be 
borne  by  the  municipal  treasury;  and  it  was 
Intended  that  as  to  any  attache  of  the  judge, 
as  well  as  of  the  court,  the  municipal  gov- 
ernment should  have  the  right  to  provide  not 
only  for  the  compensation  of  the  Judges,  but 
for  "their  derks  and  attaches."  It  is  Insist- 
ed, however,  that  no  such  authority  is  given 
In  the  constitutional  provision  for  tlie  ap- 
pointment of  attaches  to  the  Judge  of  the 
police  covurt  that  it  only  provides  Cor  flxliig 
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their  compensation,  and  tbat  la  any  event 
a  reporter  appointed  by  a  police  judge  to 
take  notes  of  the  preliminary  examination 
held  by  him  as  a  magistrate  cannot  be  con- 
sidered an  attache  of  such  Judge  under  the 
charter. 

As  to  the  power  of  appointment,  we  think 
that,  from  the  context  of  the  provision  of 
the  Constitution,  It  Is  apparent  that  such 
power  was  conferred.  The  right  to  "constl- 
thte,  regulate,  and  govern  police  courts" 
would  be  sufficient  warrant  for  the  appoint- 
ment of  all  persons  necessary  to  Its  complete 
and  efficient  organization,  and  that  the  rela- 
tion of  the  term  "their  clerks  and  attaches" 
to  the  general  context  of  the  provision  au- 
thorized not  only  the  fixing  of  the  compensa- 
tion of  such  attaches,  but  of  their  appoint- 
ment to  the  Judges  of  the  court  when  neces- 
sary and  proper. 

It  Is  to  be  borne  in  mind,  however,  in  pass- 
ing, that,  as  far  as  stenographers  are  con- 
cerned, there  is  no  attempt  made  by  the 
charter  provision  to  appoint  any  particular 
person  as  stenographer,  or  to  appoint  at  all, 
in  the  sense  of  the  term  as  generally  under- 
stood. It  is  left  to  the  police  Judges  to  make 
the  Individual  appointments — the  charter  pro- 
visions simply  requiring  that  these  appoint- 
ments must  be  limited  to  two  stenographers 
-^nd  it  is  prescribed  that  these  two  shall 
attend  on  the  court  and  take  notes  of  all  pre- 
.•llnlnary  examinations  held  therein,  and  that 
Cheir'compensatloh  shall  be  an  annual  sum 
tor  all  services  rendered.  This  provision  of 
the  charter  can  only  be  said  to  be  an  ap- 
pointment of  stenographers  to  the  extent 
that,  as  the  Judges  of  the  police  court  have 
power,  under  the  general  law,  to  appoint 
stenographers  at  will  for  each  preliminary 
eiamlnatlon  for  a  felony  held  by  them,  and 
fix  their  compensation  for  such  examination, 
it  is  an  attempt  to  place  a  limitation  upon 
such  power  to  that  extent. 

As  to  whether  a  stenographer  can  be  in- 
cluded in  the  category  of  attaches  who  may 
be  provided  to  the  Judge  of  the  court,  we 
do  not  think  any  general  discussion  of  the 
meaning  of  the  word  "attache"  need  be  in- 
dulged in,  because  we  are  satisfied  that,  as 
employed  in  the  constitutional  provision,  It 
Is  to  be  taken  in  the  general  and  enlarged 
sense,  as  applying  to  any  one  recognized  as 
a  necessary  adjunct  to  a  court  tribunal,  or 
office,  and  that,  by  virtue  of  the  necessity 
existing  at  practically  all  preliminary  exam- 
inations for  the  appointment  of  a  stenogra- 
pher, he  should  be  treated  as  coming  within 
that  definition.  Aside  from  this,  however, 
the  constitutional  provision  must  be  constru- 
ed in  the  light  of  existing  legislation,  as  to 
the  relation  of  reporters  to  Judges  of  police 
courts,  when  the  amendment  was  adopted. 
Police  courts  of  the  city  and  county  of  San 
Francisco  had  been  established  by  the  Legis- 
lature and  existed  long  prior  to  the  adoption 
of  this  constitutional  provision.  These  courts 
were  given  the  same  Jurisdiction  under  the 


acts,  and  the  Judges  thereof  possessed  the 
same  power  under  the  provisions  of  the  Pe- 
nal Code  relative  thereto,  as  to  the  examina- 
tion of  felonies  committed  In  the  city  and 
county  of  San  Francisco,  as  they  are  given 
under  the  charter  provision  now,  or  which 
they  possess  under  the  general  law.  Yet  un- 
der these  acts  each  Judge  of  a  department  oC 
the  court  was  required  to  appoint  a  stenogra- 
pher. St.  1889,  p.  63,  c.  66,  §  8;  St.  1803,  p. 
9,  c.  15,  $  8.  It  is  true  that  it  was  further 
provided  that  such  reporter  should  receive 
for  his  services  the  pay  now  allowed  by  law, 
but,  whatever  his  compensation  was,  his  ap- 
pointment by  the  Judge  of  the  police  court 
was  provided  for  by  law,  and  it  Is  only  the 
fact  that  his  appointment  was  so  provided, 
with  which  we  are  concerned.  The  only  pos- 
sible occasion  when  the  Judges  of  such  courts, 
created  under  these  acts,  would  be  authoriz- 
ed to  require  his  services,  would  be  in  tak- 
ing testimony  at  preliminary  examinations 
in  felony  cases,  and  yet  it  was  deemed  then 
proper  that  a  regular  stenographer  should  be 
appointed  by  the  Judge  of  each  department 
for  attendance  tliereon,  as  essential  to  a 
proper  exercise  of  the  Jurisdiction  of  the 
court  and  of  his  own.  That  these  stenogra- 
phers so  appointed  were  at  least  attaches  to 
the  Judge,  we  think,  cannot  be  successfully 
questioned.  And  for  the  purposes  of  taking 
the  testimony  in  preliminary  examinations, 
they  were  a  necessary  adjunct  to  the  dis- 
charge by  the  Judge  of  that  duty. 

And  if  anything  were  necessary  to  be  con- 
sidered, aside  from  the  particular  provision 
of  section  8%  of  article  11,  which  we  liave 
been  discussing,  to  strengthen  the  conclusion 
which  we  have  reached,  it  is  found  in  the 
closing  portion  of  the  general  constitutional 
provision  of  which  section  8i/^  Is  a  part,  and 
which  provides  that,  when  a  dty  and  county 
government  has  been  merged  and  consolidat- 
ed into  one  municipal  government,  it  shall 
be  competent,  in  the  charter  thereof,  to  pro- 
vide for  the  election  or  appointment  and  the 
compensation  of  its  county  officers  and  of 
their  deputies.  This  closing  provision  of  the 
constitutional  section  indicates  the  general 
policy  of  the  state  relative  to  the  control 
which  such  a  municipality  shall  have  over  its 
officers,  and  reflects  light  upon  the  particular 
provision  relative  to  police  courts,  their 
Judges,  and  the  clerks  and  attaches  thereof. 
That  policy  is  that  it  shall  be  exclusively 
within  the  power  of  such  chartered  munici- 
pality to  determine  the  compensation  of  all 
its  officers,  whether  the  duties  to  be  dischar- 
ged by  them  are  Imposed  on  such  officers 
by  the  provisions  of  the  charter,  or  are  re- 
quired to  be  pei'formed  by  them  as  such  mu- 
nlclnal  officers  hy  virtue  of  the  provisions 
of  the  general  law  of  the  state.  Matter  of 
Dodge.  135  Cal.  513.  67  Pac.  973. 

We  are  of  opinion,  therefore,  that,  under 
section  8^  of  article  11  of  the  Constitution, 
it  was  competent  for  the  framers  of  the  char- 
ter of  the  city  and  county  of  San  Francisco 
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to  provide  for  the  appointment  and  compen- 
sation of  the  attaches  of  the  Judges  of  the 
police  court  authorized  to  be  created  there- 
under, and  that  stenographic  reporters  come 
■within  the  category  of  attaches,  and  that  It 
Is  of  no  moment  that  In  conducting  prelim- 
inary examinations  the  judge  of  said  court 
acquires  Jurisdiction  to  do  eo  as  a  magis- 
trate under  the  general  law.  The  purpose 
of  the  grant  of  power  by  the  constitutional 
provision  to  the  charter  framers  was  to  au- 
thorize them  to  provide  for  the  appointment 
and  compensation  of  all  attach^  to  the 
judges  of  such  court,  no  matter  whether  such 
attaches  were  necessary  to  a  proper  dis- 
charge of  the  duties  of  said  judges  under  the 
provisions  of  the  charter,  or  under  the  re- 
quirements of  the  general  law.  The  charter 
provision  operated  upon  them,  as  to  their  at- 
taches, by  virtue  of  their  existence  as  judges 
of  the  police  court  created  under  the  charter. 

Express  power  being  given  to  the  framers 
of  the  charter  to  provide  therein  for  the  &v- 
polntment  and  compensation  of  stenographic 
reijorters  as  attaches  to  the  judge  of  said 
court,  in  whatever  capacity  as  such  judge 
he  might  be  called  on  to  act,  and  this  hav- 
ing been  done  by  the  framers  thereof,  the 
provisions  of  the  charter  in  that  respect  su- 
perseded section  869  of  the  Penal  Code,  as 
far  as  it  empowered  a  police  magistrate 
of  a  city  to  appoint  a  reporter  for  a  prelim- 
inary examination  being  held  by  him,  and  to 
fix  his  compensation,  because,  under  section 
8  of  the  Constitution,  it  Is  declared  that  the 
provisions  of  a  charter  authorized  by  that 
Constitution  shall  supersede  all  laws  in- 
consistent with  it. 

It  follows  that  tlie  demurrer  to  the  answer 
of  defendant  was  improperly  sustained,  and 
the  judgment  is  reversed. 

We  concur:  ANGELLOTTI.  J.;  McFAR- 
LAND,  J.;  SHAW,  J.;  VAN  DYKE,  J,; 
HENSHAW,  J. 

BEATTY,  C.  J.  I  concur.  A  shorthand 
reporter  is  not  essential  to  the  examination 
of  a  felony  charge.  The  magistrate  may, 
and  often  does,  take  down  the  depositions  in 
longhand,  and  have  them  subscribed  by  the 
-witnesses  at  the  time  of  the  examination. 
The  statute  merely  gives  him  the  privilege. 
In  his  discretion,  to  appoint  a  reijorter  to 
take  down  the  testimony  In  shorthand,  and, 
when  that  course  Is  followed,  gives  to  the 
longhand  transcript  the  same  legal  efBcacy 
that  it  gives  to  a  deposition  regularly  sub- 
scribed by  the  witness.  Pen.  Code,  f  869. 
Conceding,  then,  as  I  think  must  be  conceded, 
that  the  duty  and  the  jurisdiction  of  the  po- 
lice judges  of  San  Francisco  to  examine  fel- 
ony charges  is  solely  dependent  upon  the 
provisions  of  the  Penal  Code,  it  does  not  by 
any  means  follow  that  the  mere  discretion 
of  municipal  officers  to  appoint  assistants  In 
79  P.— 28 
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the  performance  of  a  duty  devolved  upon 
them  by  the  laws  of  the  state  may  not  be 
subjected  to  reasonable  limitations  by  the 
municipal  charter. 

San  Francisco  being  a  consolidated  city 
and  county,  the  whole  compensation  of  her 
police  magistrates  and  their  assistants  is 
payable  out  of  the  municipal  fimds.  The 
framers  of  her  freeholders'  charter  have  de- 
cided that  two  salaried  shorthand  reporters 
will  suffice  for  the  duty  of  taking  down  the 
evidence  at  prellmluary  examinations,  and 
have  said,  in  effect,  to  the  police  judges, 
"Ton  must  get  along  with  that  number."  It 
results,  of  course,  that,  if  more  than  two  ex- 
aminations were  going  on  at  the  same  time, 
one  or  more  of  the  judges  would  be  deprived 
of  the  assistance  of  a  stenographer.  But 
that  would  not  prevent  them  from  perform- 
ing the  duty  imposed  upon  them  by  the  stat- 
ute. It  would  only  require  somewhat  more 
of  their  time,  and  some  additional  labor. 
This,  however,  would  afford  no  ground  for 
complaint  that  the  policy  of  the  state  law  was 
defeated  or  its  operation  impeded,  and,  as 
regards  the  judge,  he,  as  a  municipal  officer 
holding  and  enjoying  the  emoluments  of  an 
office  created  by  the  charter,  could  not  with 
any  consistency  complain  of  a  charter  pro- 
vision defining  his  duties.  I  can  see  no  ob- 
jection, in  any  point  of  view,  to  the  charter 
provision.  There  is  no  real  conflict  between 
it  and  the  state  law— Its  utmost  effect  in 
any  contingency  being  to  compel  an  exam- 
ination in  San  Francisco  to  be  conducted  In 
one  of  two  alternative  methods  equally  le- 
gitimate and  effective,  and  differing  only  in 
point  of  convenience  and  expense;  a  consid- 
eration i)ecullarly  affecting  the  local  tax- 
payers, and  in  that  sense  a  municipal  affair. 

As  to  the  competency  of  a  municipal  char- 
ter to  regulate  the  compensation  of  municipal 
officers  for  the  performance  of  all  duties, 
including  those  devolving  upon  them  under 
the  general  laws  of  the  state,  the  Case  of 
Assessor  Dodge,  135  Cal.  512,  67  Pac.  973,  ia 
conclusive.  In  that  case  it  was  not  only  held 
that  the  compensation  of  the  assessor,  pay- 
able out  of  the  municipal  treasury,  could 
be  fixed  by  the  city  charter;  It  was  even 
held  that  a  compensation  allowed  him  by  the 
general  law  out  of  the  state  funds,  for  serv- 
ices rendered  exclusively  for  the  benefit  of 
the  state  revenue,  could  be  taken  away  and 
covered  Into  the  local  treasury  for  the  benefit 
of  the  municipal  salary  fund.  So  long  as 
that  decision  stands,  the  right  of  the  free- 
holders to  fix  the  compensation  of  all  munici- 
pal officers  cannot  be  questioned.  The 
stenographer  aiH>ointed  to  report  the  proceed- 
ings at  a  felony  examination  Is  an  officer — 
he  must  qualify  by  taking  the  oath  of  office 
— and  In  a  consolidated  city  and  county  he  is 
a  municipal  officer,  and  bis  compensation  for 
all  duties  Is  subject,  like  that  of  the  police 
judge,  to  regulation  by  the  charter. 
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PEOPLE  V.  CLARK.     (Cr.  1,184.) 
(Supreme  Court  of  California.    Jan.  11,  1005.) 

LARCENY— INSTBUCTIONS—CBIMINAX     LAW— 
TKIAL— APPEAL. 

1.  Where  there  is  direct  evidence  that  accused 
committed  the  crime  charged,  it  is  not  error  to 
refuse  a  charge  assuming  that  a  conviction 
must  necessarily  be  based  on  circumstantial  evi- 
dence. 

2.  Where  the  court  instructed  the  jury  that, 
if  they  could  reasonably  account  for  any  fact  in 
the  case  on  a  theory  which  would  admit  of 
accused's  innocence,  it  was  their  duty  to  do  so, 
and  that,  if  they  had  any  reasonable  doubt  of 
his  guilt,  to  acquit  him,  it  was  not  error  to  re- 
fuse a  charge  that  the  jury  might  reject  any 
theory  on  which  "the  evidence  might  point  to 
defendant's  guilt,  even  though  such  theory  may 
be  reasonable,  and  much  more  probable  than 
the  one  which  admits  of  his  innocence." 

3.  Where  accused  was  jointly  indicted  with 
another  for  the  crime  charged,  it  was  not  error 
to  refuse  a  charge  that  the  jury  could  not  find 
him  guilty  unless  they  were  satisfied  that  he 
committed  the  crime  alone. 

4.  A  charge  that  a  verdict  of  acquittal  should 
be  rendered  on  a  certain  phase  of  the  evidence, 
regardless  of  whatever  else  might  be  developed 
in  the  case,  is  properly  refused. 

5.  On  a  prosecution  for  larceny  from  the  per- 
son it  is  not  error  to  refuse  a  charge  distinguish- 
ing between  grand  larceny  and  robbery. 

6.  Any_  error  in  the  failure  of  the  court  on  a 
prosecution  for  grand  larceny  to  give  the  jury 
a  form  of  verdict  permitting  them  to  find  de- 
fendant guilty  of  petit  larceny  is  favorable  to 
the  defendant,  and  is  not  cause  for  reversal  on 
appeal  from  a  conviction  of  grand  larceny. 

7.  Where  defendant  on  a  prosecution  for 
grand  larceny  did  not  request  an  instruction 
that  he  might  be  convicted  of  petit  larceny,  fail- 
ure to  give  to  the  jury  a  form  of  verdict  per- 
mitting them  to  find  him  guilty  of  petit  larceny 
was  not  erroneous,  especially  under  evidence 
showing  that  defendant  was  guilty  of  larceny 
from  the  person  or  grand  larceny  if  he  was 
guilty  of  anything. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  N.  Smith,  Judge. 

Charles  Clark  was  convicted  of  grand  ^ax- 
ceny,  and  he  appeals.    Affirmed. 

Emmet  H.  Wilson,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty. 
Gen.,  for  respondent 

GRAT,  C.  Defendant  was  convicted  of 
grand  larceny,  and  appeals  from  the  judg- 
ment and  from  an  order  denying  talm  a  new 
trial. 

1.  He  complains  of  ttae  refusal  of  the 
court  to  give  one  of  his  requested  instruc- 
tions commencing  as  follows:  "In  order  to 
convict  the  defendant  on  circumstantial  evi- 
dence, It  Is  necessary,"  etc.  This  Instruction 
assumes  that  a  conviction.  If  had,  must  nec- 
essarily be  based  on  circumstantial  evidence. 
At  the  same  time  appellant  concedes  In  his 
brief  that  there  was  direct  evidence  that 
defendant  committed  the  crime  charged  In 
the  testimony  of  the  complaining  witness 
Caler.  Therefore  this  cannot  properly  be 
called  a  case  of  circumstantial  evidence,  and 
the  court  rightly  refused  an  Instruction  as- 
suming that  it  was  such  a  case.    People  t. 


Lonnen,  139  Cal.  034,  73  Pac  586;    People 
V.  Burns,  121  Cal.  529,  53  Pac.  1096. 

2.  That  part  of  requested  Instruction  No. 
4  which  was  to  the  effect  that  the  Jury  might 
reject  any  theory  or  supposition  on  which  the 
evidence  might  point  to  defendant's  guilt, 
"even  though  such  theory  may  be  reason- 
able, and  much  more  probable  than  the  one 
which  admits  of  bis  Innocence,"  was  prop- 
erly refused  and  stricken  out  The  Instruc- 
tion on  that  subject  given  to  the  Jury  reads 
as  follows:  "In  considering  the  evidence,  if 
yon  can  reasonably  account  for  any  fact  In 
this  case  upon  a  theory  or  hypothesis  which 
will  admit  of  the  defendant's  Innocence,  It  is 
your  duty  under  the  law  to  do  so;  and  If 
yon  have  a  reasonable  doubt  of  bis  guilt 
you  should  acquit  him."  This  was  a  proper 
Instruction  on  the  subject,  and  as  full  and 
favorable  to  defendant  as  he  could  rea- 
sonably ask. 

3.  The  court  refused  the  request  of  de- 
fendant to  instruct  as  follows:  "Unless 
there  Is  evidence  In  this  case  to  justify  the 
conclusion  beyond  a  reasonable  doubt  that 
the  defendant,  and  not  some  one  else,  took 
and  carried  away  the  money  from  the  per- 
son of  the  prosecuting  witness,  as  alleged 
In  the  information,  you  cannot  find  the  de- 
fendant guilty."  This  instruction  was  prop- 
erly refused,  for  the  reason  that  the  infor- 
mation charged  the  defendant  and  one  Per- 
ry jointly  with  the  crime  in  question,  and 
the  evidence  tended  to  show  that  the  lar- 
ceny was  the  result  of  their  joint  efforts. 
It  would  mislead  the  jury  in  such  a  case, 
and  it  would  be  improper  to  tell  them,  in 
effect,  that  they  could  not  find  the  defend- 
ant guilty  unless  they  were  satisfied  that  he 
committed  the  crime  alone.  The  refused  in- 
struction might  be  understood  as  above  in- 
dicated, and  was  therefore  properly  re- 
fused. 

4.  Requested  instruction  No.  9  was  proi>- 
erly  refused  because  it  stated.  In  effect, 
that  a  verdict  of  acquittal  should  be  ren- 
dered on  a  certain  phase  of  the  evidence, 
regardless  of  whatever  else  might  be  de- 
veloped in  the  case. 

5.  The  defendant  was  in  no  way  Injured 
by  the  refusal  of  the  court  to  give  the  re- 
quested instruction  distinguishing  between 
grand  larceny  and  robbery.  The  defendant 
was  charged  with  larceny  from  the  person, 
and  was  not  charged  with  robbwy.  He 
could  not  be  acquitted  of  larceny  if  the  jury 
were  satlafled  beyond  a  reasonable  doubt 
that  the  facts  showed  him  guilty  of  robbery, 
because  "It  is  settled  law  that  robbery  in- 
volves grand  larceny."  People  v.  Church, 
116  Cal.  303,  48  Pac.  125.  "Robbery  Is  lar- 
ceny with  the  element  of  force  or  Intimida- 
tion added."  People  v.  Clary,  72  Cal.  61,  13 
Pac.  77.  The  doctrine  Is  well  settled  that 
a  defendant  cannot  complain  because  the 
Information  and  the  Instructions  of  the  court 
confine  his  conviction  to  the  lesser  crime 
included  within   what  the  evidence   might 
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othemlse  warrant  the  Jury  In  flndfnsr  to  be 
a  greater  crime.  People  v.  Muhlner,  115  Cal. 
.•J08,  47  Pac.  128;  People  r.  Clary,  supra.  It 
would  bave  been  a  vain  thing  for  the  court 
to  deflne  robbery  and  state  Its  various  ele- 
ments In  a  case  where  the  Information  would 
not  admit  of  a  conviction  of  robbery.  The 
court  did  very  distinctly  and  plainly  give  to 
the  Jury  the  elements  of  grand  larceny,  and 
that  was  all  that  was  necessary  in  a  dis- 
tinctly grand  larceny  case. 

6.  The  defendant  complains  that  the  court 
failed  to  give  the  Jury  a  form  of  verdict  per- 
mitting them  to  Bnd  blm  gnllty  of  petit  lar- 
ceny. There  Is  no  reasonable  ground  upon 
which  a  defendant  can  be  heard  to  complain 
tliat  the  action  of  the  trial  court  has  pre- 
vented his  conviction  of  any  particular  crime, 
either  great  or  small.  His  plea  of  not  guil- 
ty allows  that  he  does  not  desire  to  be  con- 
victed of  anything  embraced  in  the  infor- 
mation. It  will  not  be  presumed  for  a  mo- 
mMit  that  the  jury  will  do  so  base  a  thing 
as  to  convict  of  the  higher  offense  because 
tbey  are  not  permitted  to  convict  him  of  the 
lesser;  but,  on  the  contrary,  the  natural 
presumption  Is  that,  unless  they  are  satisfied 
beyond  a  reasonable  doubt  of  his  guilt  of 
the  higher  offense,  they  will  perform  their 
duty,  and  acquit  liim  altogether,  even  though 
they  be  satisfied  that  he  is  guilty  of  the  lesser 
offense.  "The  error  then,  if  any  was  com- 
mitted, was  favorable  to  defendant,  and  the 
case  should  not  be  reversed  on  account  of  It." 
People  V.  Lopez,  135  Cal.  25,  66  Pac  965. 
Besides,  defendant  did  not  request  an  in- 
struction that  he  might  be  convicted  of  petit 
larceny,  and,  further,  was  guilty  of  larceny 
from  the  person  or  grand  larceny  if  he  was 
guilty  of  anything.  People  v.  Bailey,  142 
CaL  434.  76  Pac.  49;  People  t.  Keith,  141 
Cal.  680,  75  Pac.  304. 

7.  There  is  no  merit  in  the  contention 
tliat  the  evidence  falls  to  support  the  ver- 
dict 

The  judgment  and  order  should  be  af- 
firmed. 

We  concur:    COOPER,  O.',  SMITH,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  af- 
firmed: VAN  DYKE,  J.;  ANQBLLOTTI,  J.; 
SHAW,  J. 

145  Cal.  717 

PEOPLE  V.  THOMSON.    (Cr.  1,147.) 
(Supreme  Court  of  California.    Jan.  10,  1905.) 

HOHICIDK  —  SIXr-DEPENSE  —  STATUTE  — CON- 
SraUCTION— DYING  DECLABATIONS  —  JTJBT  — 
IN8TBU0TION8  —  EVIDENCE— ADMISSIBILITY— 
CBIMINAI.  LAW— APPEAL. 

1.  Where  the  appearances  are  such  as  to  jus- 
tify a  reasonable  man  in  believing  that  it  is 
necessary  to  instantly  bill  another  in  order  to 
save  himself  from  death  or  great  bodily  injury, 
and  he  does  so  believe,  he  is  not  required  to  ex- 
ercise "due  care"  or  "circumspection"  as  to  the 
manner  of  killing. 


2.  Pen.  Code,  g  192,  providing  that  where  a 
lawful  act  which  might  produce  death  is  done 
without  due  caution  and  circumspection,  and 
the  death  of  another  is  caused  thereby,  involun- 
tary manslaughter  is  committed,  is  not  a  lim- 
itation on  the  right  of  one  acting  on  appear- 
ances to  kill  in  self-defense. 

8.  One  may  be  justified,  even  in  a  sudden 
quarrel,  in  killing  another  in  self-defense. 

4.  A  dying  declaration  stands  on  no  higher 
plane  than  that  occupied  by  the  testimony  of  an 
ordinary  witness,  and  where  the  court,  on  a 
prosecution  for  homicide,  charged  as  to  the 
ri^ht  of  the  jury  to  reject  the  testimony  of  any 
witness  whose  testimony  was  distrusted.  It  was 
error  to  refuse  a  charge  applying  the  same  rule 
to  the  dying  declarations  of  deceased,  which  had 
been  admitted  In  evidence. 

5.  Whether  declarations  admitted  In  evidence 
by  the  court  on  a  preliminary  examination  as 
dying  declarations  are  such  in  fact  is  a  question 
for  the  jury,  and  an  instruction  assuming  that 
they  are  dying  declarations  is  erroneous. 

6.  Instructions  as  to  the  object  of  evidence 
offered  to  show  the  bad  reputation  of  deceased 
for  peace  and  quiet  are  properly  refused  where 
they  assume  that  defendant  believed  that  it  was 
necessary  to  kill  in  self-defense. 

7.  Where  it  appeared  that  the  killing  occur- 
red in  an  affray  concerning  the  hire  of  mules  by 
defendant  from  the  deceased,  evidence  of  admis- 
sions made  by  deceased  prior  to  the  affray,  rela- 
tive to  the  terms  of  the  agreement  between  de- 
ceased and  defendant  as  to  the  mules  was  inad- 
missible; there  being  nothing  therein  to  show 
the  mental  attitude  of  the  parties  toward  each 
other  at  the  time  of  the  affray,  or  as  to  who 
was  the  aggressor  therein. 

8.  Where  improper  matters  contained  in  al- 
leged dying  declarations  of  deceased  were  ruled 
out  by  the  court  in  advance  of  admitting  the 
declarations,  but  were  finally  read  in  evidence 
because  the  defendant  insisted  thereon,  the 
fact  that  the  evidence  tended  to  contradict  such 
improper  matters  was  not  cause  for  reversal. 

In  Bank.  Appeal  from  Superior  Court, 
Tulare  County;   W.  B.  Wallace,  Judge. 

Alex,  J.  Thomson  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Re- 
versed. 

H.  C.  Llllle,  for  appellant.  U.  S.  Webb. 
Atty.  Gen.,  J.  C.  Daly,  Dep,  Atty.  Gen.,  and 
Daniel  McFadzean,  Dlst  Atty.,  for  the  Peo- 
ple. 

ANGELLOTTI,  J.  The  defendant  was  con- 
victed of  the  crime  of  murder  of  the  second 
degree,  and  adjudged  to  suffer  Imprisonment 
for  18  years.  He  appeals  from  such  judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trial. 

1.  The  killing  of  the  deceased  by  the  de- 
fendant was  admitted,  but  it  was  claimed  by 
the  defendant  that  such  killing  was  done  In 
necessary  self-defense.  The  trouble  between 
the  parties  grew  out  of  a  difference  as  to  the 
price  agreed  to  be  paid  by  the  deceased  to 
defendant  for  the  hire  of  two  mules.  On  the 
day  of  the  mortal  affray  the  deceased  deliv- 
ered the  mules  at  defendant's  residence,  and 
was  about  leaving,  when  an  altercation  com- 
menced as  to  the  amount  of  money  due  de- 
fendant from  the  deceased  for  the  hire  there- 
of. There  was  a  quarrel — ^the  evidence  tend- 
ing to  show  the  use  of  vigorous  and  profano 
language  by  the  parties — and  the  quarrel  cul- 
minated in  the  shooting  of  deceased  by  de- 
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fendant.  So  far  as  appears,  the  deceased 
was  not  armed.  Defendant's  claim  was  that 
deceased,  who  was  some  12  or  15  feet  from 
him  at  the  time  of  the  shooting,  used  such 
language  and  made  such  motions  as  to  In- 
dicate that  he  was  about  to  draw  and  fire 
a  pistol,  and  that  he  belleyed,  and  was  rea- 
sonably Justified  in  believing,  that  he  was  in 
Immediate  danger  of  death  or  great  bodily 
harm  at  the  hands  of  deceased,  and  that  It 
was  necessary  for  blm  to  shoot  deceased  to 
save  himself  therefrom.  The  defendant  was 
a  crii^le,  having  a  corlc  leg.  There  was 
much  evidence  tending  to  show  that  the  rep- 
utation of  deceased  for  peace  and  quiet  was 
bad,  and  that  this  was  known  to  defendant. 
In  fact,  the  prosecution  made  no  attempt  to 
rebut  the  evidence  Introduced  by  defendant 
upon  this  point  It  was  f m-ther  shown  that 
the  deceased  generally  carried  a  pistol,  and 
that  this  was  known  to  defendant  There 
was  also  testimony  to  the  effect  that  shortly 
before  this  time  the  deceased,  in  conversa- 
tion with  defendant,  pointed  to  a  man  with 
whom  be  had  previously  quarreled,  and  said: 
"I  horsewhipped  him  once.  The  next  man  I 
have  any  words  with,  I  am  going  to  fix  him" 
— and  that  at  the  time  of  the  shooting,  when 
he  made  a  motion  Indicating  that  he  was 
about  to  draw  a  weapon,  he  said  to  defend- 
ant, "You  are  in  for  it,"  or  "We  are  in  for 
it" 

There  being  no  evidence  to  clearly  show 
that  the  deceased  was  actually  armed  at  the 
moment  of  the  difficulty,  and  consequently 
that  there  was  actual  danger  to  defendant 
at  the  hands  of  deceased,  the  defendant's 
claim  of  liilling  in  self-defense  rested  largely, 
if  not  entirely,  upon  his  right  to  act  upon  ap- 
pearances. The  evidence  was  of  such  a  na- 
ture as  to  entitle  defendant  to  clear  and 
unequivocal  instructions  upon  this  subject 
Under  these  circumstances,  the  defendant  re- 
quested the  following  instruction,  viz.:  "The 
defendant  was  entitled  to  act  upon  appear- 
ances, and  if  the  language  and  conduct  of 
the  deceased  was  such  as  to  Induce  In  the 
mind  of  a  reasonable  man,  under  all  the  cir- 
cumstances then  existing,  and  viewed  from 
the  standpoint  of  the  defendant,  that  death 
or  great  bodily  barm  was  about  to  be  inflict- 
ed by  deceased  upon  the  defendant,  it  does 
not  matter  If  such  danger  was  real  or  was 
only  apparent;  and  if  defendant  acted  In 
self-defense  from  real  and  honest  convictions 
as  to  the  character  of  the  danger,  Induced 
by  the  existence  of  reasonable  circumstances, 
he  should  be  acquitted,  even  though  he  was 
mistaken  as  to  the  extent  of  tiie  danger." 
This  requested  instruction,  except  for  the 
omission  of  the  words  "a  fear"  or  "a  belief 
before  the  words  "that  death  or  great  bodily 
barm,"  which  omission  is  immaterial,  was  a 
correct  exposition  of  the  law  upon  the  sub- 
ject of  appearances.  The  court  refused  to 
give  it  as  requested,  and,  in  its  place,  gave 
practically  the  same  Instruction  with  this 


proviso,  Tlz.:  "But  the  killing  must  have 
been  done  with  due  caution  and  circumspeo 
tion,  and  not  in  a  sudden  quarrel  or  heat 
of  passion.  For  if  the  killing,  under  such 
circumstances,  was  done  without  due  caution 
and  circumspection,  or  was  done  in  a  sudden 
quarrel  or  heat  of  passion,  then  the  defend- 
ant is  guilty  of  manslaughter."  We  cannot 
understand  the  object  of  this  addition  to  the 
requested  instruction,  and  it  certainly  does 
not  correctly  state  the  law  relative  to  ap- 
pearances that  will  Justify  a  homicide.  The 
effect  thereof  was  not  only  that  the  request- 
ed Instruction  was  rendered  ineffectual,  but 
the  Jury  were  plainly  and  unequivocably  told 
that  the  defendant  was  entitled  to  act  upon 
appearances,  and  could  be  acquitted  upon  the 
ground  of  self-defense  where  there  was  in 
fact  no  actual  danger,  only  in  the  event  that 
the  killing  was  "done  with  due  caution  and 
circumspection  and  not  in  a  sudden  quarrel 
or  heat  of  passloiL"  Whatever  may  be 
meant  by  saying  that  a  man  must  kill  anoth- 
er in  self-defense  "with  due  caution  and  cir- 
cumspection," there  is  no  such  limitation  up- 
on the  right  of  self-defense.  If  the  appear- 
ances are  such  as  to  Justify  a  reasonable 
man  In  believing  that  it  is  necessary  to  in- 
stantly kill  another  In  order  to  save  himself 
from  death  or  great  bodily  injury,  and  he 
does  so  believe,  he  is  not  required  to  exer- 
cise any  "due  care"  or  'Viirciunspectlon"  as 
to  the  manner  of  killing.  The  words  "due 
caution  and  circumspection"  were  undoubt- 
edly taken  from  our  Code  definition  of  in- 
voluntary manslaughter,  which  was  not,  un- 
der the  evidence,  an  element  in  the  case. 
Under  section  102,  Pen.  Code,  where  a  lawful 
act  which  might  produce  death  is  done  wltti- 
out  due  caution  and  circumspection,  and  the 
death  of  another  is  caused  thereby,  involun- 
tary manslaughter  Is  committed.  Used  In 
connection  witli,  and  as  a  limitation  upon, 
the  right  of  one  acting  upon  appearances  to 
kill  in  self-defense,  the  phrase  in  question 
introduced  an  element  not  recognized  by  the 
law  upon  that  subject  Nor  is  It  true  that 
a  man  may  not,  in  a  sudden  quarrel,  be  Justi- 
fied in  killing  another  In  self-defense.  It  Is 
obvious  that,  where  a  sudden  quarrel  has 
commenced  and  is  in  progress  between  the 
parties,  one  of  the  parties  may  assail  the 
other  under  such  circumstances  as  to  make 
it  absolutely  necessary  for  the  other  to  kill 
In  self-defense,  or,  being  the  aggressor,  may 
so  conduct  himself  as  to  Justify  the  other, 
as  a  reasonable  man,  in  believing  that  It  Is 
necessary  to  so  do  in  order  to  save  himself 
from  death  or  great  lx)dlly  Injury.  In  either 
event,  the  mere  fact  that  the  parties  are  en- 
gaged in  a  sudden  quarrel,  which  may  be  a 
mere  altercation  of  words,  cannot  deprive 
one  of  the  right  to  defend  himself  against 
the  real  or  apparent  assailant  In  the  case 
at  bar  the  parties  were  admittedly  engaged 
in  such  a  sudden  quarrel,  and  the  effect  of 
this  Instruction  was  that  the  Jury  were  told 
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that  tbe  rale  as  to  the  rigbt  of  one  to  act 
upon  appearances  was  not  applicable  to  tbe 
case,  or,  in  other  words,  that  the  defendant 
here  was  not  Justliled  In  acting  upon  appear- 
ances. Tbe  action  of  the  court  In  tbe  matter 
of  this  instractlon  constituted  error,  which 
we  cannot  say  was  without  substantial  prej- 
udice to  defendant's  cause.  Tbe  effect  there- 
of was  not  obviated  by  tbe  general  abstract 
Instruction  given  by  tbe  court  upon  tbe  sub- 
ject of  self-defense. 

2.  Tbe  shooting  was  done  on  the  80tb  day 
of  December,  1902,  and  the  deceased  died  on 
February  8,  1903.  On  February  6,  1903,  he 
made  what  was  claimed  to  be  a  dying  dec- 
laration, and  this  was  admitted  in  evidence 
as  a  dying  declaration.  It  is  not  claimed 
that  tbe  preliminary  evidence  as  to  tbe  cir- 
cumstances under  which  tbe  statement  was 
made  was  not  sufflcient  to  warrant  tbe  court 
in  admitting  the  same  in  evidence,  but  it  is 
claimed  that  tbe  trial  court  erred  in  giving 
a  certain  instruction  in  regard  thereto,  and 
In  refusing  to  give  others.  This  dying  dec- 
laration was  most  important  to  the  prosecu- 
tion. AH  the  eyewitnesses  of  the  affray  were 
members  of  tbe  family  of  defendant,  and 
tbelr  testimony  tended  to  corroborate  bis 
statement.  It  was  upon  tbe  dying  declara- 
tion and  tbe  location  of  tbe  fatal  wound  that 
the  prosecution  was  compelled  to  principally 
rely.  Tbe  court  (at  tbe  request  of  the  pros- 
ecution, according  to  tbe  record)  instructed 
tbe  Jury  that,  if  they  believed  that  "any 
witness"  whose  testimony  liad  been  admitted 
was  false  in  one  part  of  his  testimony,  then 
such  witness  should  be  distrusted  in  the  oth- 
er parts  of  bis  testimony,  and  that,  under 
such  circumstances,  they  might  reject  and 
disregard  his  entire  testimony.  It  further  in- 
structed as  follows:  "The  dying  declaration 
of  tbe  deceased,  T.  B.  Slaughter,  has  been 
received  by  tbe  court  as  testimony,  and  Is  to 
be  considered  by  you  as  testimony  in  this 
case.  Dying  declarations  are  received  by 
courts  as  evidence  from  necessity.  There  is 
no  authority  in  law  for  administering  an 
oath  to  tbe  person  making  such  declaration. 
Tbe  sense  of  impending  death  dispenses  with 
tbe  necessity  for  an  oath."  This  was  the 
only  instruction  given  regarding  the  dying 
declaration.  Tbe  court  refused  to  instruct 
the  jury  that.  If  they  believed  that  tbe  de- 
ceased was  willfully  false  in  one  part  of  bis 
declaration,  then  he  should  be  distrusted  in 
other  parts,  and  that  under  such  circumstan- 
ces they  would  be  entitled  to  disregard  and 
cast  aside  tbe  entire  declaration. 

We  are  of  tbe  opinion  that  the  instruc- 
tions given  are  susceptible  of  the  construc- 
tion that  a  dying  declaration  stands  upon 
a  higher  plane  than  that  occupied  by  tbe  tes- 
timony of  the  ordinary  witness,  and  that  the 
testimony  of  a  mere  witness  may  be  dis- 
trusted and  disregarded  where  a  dying  dec- 
laration may  not  be  so  rejected.  A  person 
who  bas  made  a  dying  declaration,  wtiicb 


Is  admitted  on  a  trial.  Is  not  a  "witness* 
on  tbe  trial,  either  within  tbe  definition  of 
our  Code  (Code  Civ.  Proc.  i  1878),  oir  within 
tbe  common  acceptation  of  tbe  word  "wit- 
ness"; and  the  jury  might  well  bave  under- 
stood that  the  instruction  as  to  their  right 
to  reject  and  disregard  the  testimony  of 
"any  witness"  referred  solely  to  those  whose 
testimony  bad  been  received  under  oath  on 
the  trial.  Particularly  was  this  so  when 
tbe  separate  and  distinct  instruction  was 
given  as  to  the  dying  declaration.  It  is,  of 
course,  settled  law,  that  tbe  credibility  or 
degree  of  weight  which  shall  be  given  to 
a  dying  declaration  Is  solely  a  question  for 
tbe  jury;  that  they  may  apply  the  same 
tests  and  principles  in  determining  its  truth 
that  they  apply  in  the  consideration  of  the 
evidence  of  the  witnesses;  and  that,  if  they 
believe  from  the  evidence  that  the  person 
making  the  declaration  was  willfully  false 
in  a  material  part  thereof,  they  may  reject 
and  disregard  his  entire  declaration.  We  are 
of  the  opinion  that  tbe  court  should  have 
made  this  clear  by  tbe  instructions.  Hav- 
ing given  an  instruction  as  to  tbe  conditions 
upon  which  the  jury  might  reject  and  dis- 
regard tbe  testimony  of  other  witnesses, 
it  should,  when  requested  by  defendant,  Iiave 
done  at  least  as  much  as  to  the  dying  dec- 
laration, and  given  the  twenty-flfth  request- 
ed instruction.  We  are  of  the  opinion,  too, 
that  the  one  instruction  given  upon  the  sub- 
ject of  tbe  dying  declaration  to  some  extent 
invaded  the  province  of  the  jury.  It  was 
practically  declared  thereby  that  tbe  declara- 
tion admitted  was  a  dying  declaration;  i.  e., 
that  It  was  made  by  deceased  under  a  sense 
of  impending  death,  and  that  tbe  jury  must 
accept  it  as  having  been  so  made.  It  is,  of 
course,  for  tbe  court  to  determine,  upon 
preliminary  proof  addressed  to  it,  as  to 
whether  a  declaration  made  by  a  deceased 
was  so  made  under  a  sense  of  Impending 
death  as  to  be  competent  evidence;  this 
duty  of  the  court  being  placed,  according 
to  Mr.  Greeleaf,  "on  the  same  ground  with 
tbe  preliminary  proof  of  documents  and  of 
tbe  competency  of  witnesses"  (Greenleaf  on 
Evidence,  {  161);  but  tbe  determination  by 
the  court  that  it  was  so  made  cannot,  in 
the  slightest  degree,  impair  the  power  of 
tbe  jury  to  determine  as  to  its  credibility. 
As  Greenleaf  says  in  the  section  already 
cited:  "But  after  tbe  evidence  is  admit- 
ted, its  credibility  is  entirely  within  the 
province  of  the  jury,  who,  of  course,  are 
at  liberty  to  weigh  all  tbe  circumstances  un- 
der which  tbe  declarations  were  made,  in- 
cluding those  already  proved  to  the  judge, 
and  to  give  the  testimony  only  such  credit 
as,  upon  tbe  whole,  they  may  think  it  de- 
serves." AVhetber  the  declaration  was  in 
fact  made  under  a  sense  of  impending  death 
is  a  question  that  most  materially  affects 
tbe  question  as  to  its  credibility,  and  the  de- 
termination of  tbe  court  thereon  is  not  con- 
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elusive  upon  the  Jnry.  They  have  the  right. 
In  considering  whether  they  shall  accept  the 
declaration  as  a  correct  statement,  to  de- 
termine for  themselves  whether  the  declar- 
ant was  In  extremis,  and  fully  convinced  of 
that  fact,  when  maklngr  the  declaration,  and 
are  at  liberty  to  disregard  it  if  not  satisfied 
that  it  was  made  under  a  sense  of  impend- 
ing death.  This  appears  to  be  settled  by 
the  great  weight  of  authority.  This  court, 
speaking  through  the  Chief  Justice,  said  in 
People  V.  Amaya,  134  Cal.  531,  66  Pac.  7M, 
that  an  Instruction  to  the  effect  that,  al- 
though it  was  the  province  of  the  court  to 
determine  In  the  first  Instance  the  admissi- 
bllity  of  the  dying  declaration,  the  Jury  were 
not  bound  by  the  fact  of  Its  admission  to 
conclude  that  It  was  made  in  view  of  im- 
pending death,  etc.,  but  that  it  was  for 
them  to  determine  whether  It  was  so  made, 
and  whether  It  had  been  correctly  reported, 
was  correct.  In  State  v.  Reed,  53  Kan.  767, 
37  Pac.  174,  42  Am.  St  Rep.  322,  It  was  held 
that  an  instruction  to  the  eftect  that  such 
a  declaration  was  made  under  a  sense  of 
impending  death  excluded  from  the  jury,  In 
passing  on  the  credibility  of  the  declaration, 
the  question  as  to  whether  it  was  so  made, 
and  was  erroneous;  It  being  declared  that, 
in  passing  on  the  credibility  of  the  statement, 
they  were  entitled  to  consider  whetbo',  as 
a  matter  of  fact,  deceased  bad  lost  all  hope 
of  recovery  at  the  time  be  made  the  same. 
See,  also,  State  v.  Phillips,  118  Iowa,  660, 
92  N.  W.  870,  and  cases  there  cited;  Mc- 
Olaln  on  Criminal  Law,  {{  430,  431;  Starkey 
V.  People,  17  111.  17;  North  v.  People,  139 
111.  81,  102,  28  N.  E.  966;  State  v.  Banister, 
35  S.  C.  290,  296,  14  S.  E.  678;  Walker  v. 
State,  37  Tex.  366,  386;  Com.  v.  Brewer,  164 
.Mass.  577,  42  N.  B.  02;  State  v.  Swift,  57 
Conn.  496,  18  Atl.  664;  10  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  pp.  385  and  386. 

Inasmuch  as  the  declaration  of  the  de- 
ceased Is  competent  evidence  only  when 
made  under  the  sense  of  Impending  death 
and  because  it  was  so  made,  it  would  seem 
to  logically  follow  that  the  jury  should  give 
It  no  consideration  whatever  unless  they  are 
satisfied  that  It  was  made  by  the  deceased 
under  such  sense  of  Impending  death.  It  is 
a  rule  of  evidence  that  such  a  declaration 
can  be  considered  only  in  that  event,  and 
while  the  court  must,  of  necessity,  prelimi- 
narily determine  the  question  of  fact  essen- 
tial to  the  admission  of  the  declaration  In 
orldence,  the  rule  of  evidence  still  remains 
for  the  guidance  of  the  Jury;  and,  as  the 
jury  must  exercise  their  power  of  Judging 
of  the  effect  of  evidence  in  subordination  to 
tlie  rules  of  evidence,  It  would  seem  to  be 
jiroper  to  Inform  the  Jury  of  such  rule,  and 
of  their  duties  in  regard  thereto.  The  doc- 
trine in  such  matters  is  stated  in  Com.  v. 
Brewer,  supra,  as  follows:  "When  the  ad- 
missibility of  evidence  depends  upon  a  col- 
lateral fact;  the  regular  course  Is  for  the 


Judge  to  pass  upon  the  fact  In  the  first  in- 
stance, and  then,  if  he  admits  the  evidence; 
to  instmct  the  Jury  to  exclude  It  if  they 
should  be  of  different  opinion  on  the  pre- 
liminary matter."  See,  also.  Jones  v.  State, 
71  Ind.  66.  The  case  is  analogous  to  that 
where  it  is  sought  to  introduce  a  confession 
of  a  defendant  In  evidence,  and  the  court  is 
called  upon  to  preliminarily  pass  upon  the 
question  of  fact  as  to  whether  the  confes- 
sion was  freely  and  voluntarily  made.  State 
T.  Banister,  supra.  In  such  a  case  it  is  for 
the  Jury  to  ultimately  determine  whether  It 
was  so  made,  and  therefore  entitled  to  con- 
sideration. People  T.  Oliverla,  127  Cal.  376, 
381,  59  Pac.  772. 

Upon  a  retrial,  proper  instructions  along 
the  lines  discussed  will  doubtless  be  given. 
Many  of  the  Instructions  requested  upon  tills 
branch  of  the  case  were  objectionable — some 
of  them  being  purely  argumentative — and 
were  properly  refused. 

3.  Except  upon  the  question  as  to  the 
right  of  the  defendant  to  act  upon  appear- 
ances, which  has  already  been  noticed,  the 
Instructions  upon  the  law  of  self-defense 
fairly  covered  the  case,  and  included  sub- 
stantially all  such  portion  of  defendant's  re- 
quested Instructions  upon  the  subject  as  he 
was  entitled  to.  Defendant's  requested  In- 
structions as  to  the  object  of  the  evidence 
offered  to  show  the  bad  reputation  of  the  de- 
ceased for  peace  and  quiet  were  objection- 
able, in  assuming  that  defendant  believed 
that  It  was  necessary  to  kill  in  self-defense. 
Doubtless,  If  proper  Instructions  upon  this 
subject  are  asked,  they  will  be  given. 

4.  In  all  other  respects  defendant's  re- 
quested Instructions,  so  far  as  proper,  were 
fairly  covered  by  the  charge  of  the  court 

5.  We  are  of  the  opinion  that  the  court  did 
not  err  in  excluding  the  evidence  offered  to 
show  certain  admissions  made  by  deceased 
prior  to  the  affray  concerning  the  terms  of 
the  agreement  between  himself  and  defend- 
ant as  to  the  mules.  There  was  nothing 
therein  tending  in  the  slightest  degree  to 
show  the  mental  attitude  of  the  parties  to- 
ward each  other  at  the  time  of  the  affray — 
nothing  at  all  material  to  the  question  as  to 
who  was  the  aggressor  therein.  People  v. 
Hecker,  109  Cal.  451,  42  Pac.  307,  30  L.  R. 
A.  403,  is  clearly  inapplicable. 

The  argument  that  the  evidence  tended 
to  contradict  certain  matters  improperly  con- 
tained In  the  alleged  dying  declaration  of  de- 
ceased is  overcome  by  the  fact  that  the  court 
ruled  such  matters  out  in  admitting  the 
declarntion,  and  that  the  same  were  finally 
read  in  evidence  only  because  the  defendant 
Insisted  thereon. 

We  are  unable  to  perceive  that  the  dis- 
trict attorney  was  guilty  of  any  miscon- 
duct in  argument  that  could  have  prejudi- 
cially affected  defendant's  cause. 

This  disposes  of  all  the  points  discussed  in 
the  briefs. 
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For  the  reasons  given,  the  Judgment  and 
order  are  reversed,  and  the  cause  remanded 
tor  further  proceedings. 

We  concur:  SHAW,  J.;  McFARI/AND, 
J.;  VAN  DYKE,  J.;  HBNSHAW,  J.;  LORI- 
GAN,  J. 
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MILLE(B  &   LUX   et  al.   v.   ENTERPRISE 

CANAL  &  LAND  CO.  et  al.     (MOWRX, 

Intervener).    (S.  F.  2,856,  3,439.)» 

(Supreme  Court  of  California.    Jan.  3,  1905.) 

WATEB    COUBSB— DIVEBTINO    OF    WATEB8  —  IK- 

JUNCTION— FINDINGS— JUDGMENI^-CON- 

CLU8IVENESS— APPEAI/— NEW  TBIAL. 

1.  Where  an  appeal  is  taken  on  a  judgment 
roll  alone,  the  question  of  the  sufficiency  of  the 
evidence  to  support  tlie  findings  cannot  be  rais- 
ed. 

2.  Where  an  appeal  is  taken  on  a  judgment 
roll  alone,  only  error  appearing  on  the  face 
thereof  is  available  to  effect  a  reversal. 

3.  In  an  action  to  enjoin  the  diverting  of  the 
waters  of  a  river,  a  finding  that  at  certain 
stages  of  the  river  or  at  certain  times  some  of 
the  water  flowing  into  the  river  would  naturally 
flow  into  a  certain  slouch,  and  back  up  the 
slough,  but  that  there  was  no  outlet  for  the 
waters  flowing  into  the  slough  from  the  river, 
except  the  same  channel  through  which  the  wa- 
ter flowed  from  the  river  into  the  slough,  and 
that,  when  the  slough  was  filled  up  and  the  level 
changed,  then  the  water  which  flowed  from  the 
river  into  the  slough  flowed  back  into  and  down 
the  river,  was  not  contradictory  of  a  finding 
that  the  slough  was  no  part  of  the  river. 

4.  Nor  was  a  finding  that  the  water  diverted 
was  needed  by  plaintiffs  affected  by  a  further 
finding  that  at  certain  times  in  each  year  the 
river  for  a  short  time  regularly  overflowed  its 
banks  onto  plaintiffs'  lands,  thus  wetting  and 
benefiting  them. 

5.  A  finding  that  during  certain  times  there 
was  an  increase  of  the  flow  of  the  water  in 
the  river  over  ordinary  stages,  but  that  there 
was  no  evidence  before  the  court  whereby  it 
could  be  determined  at  what  stages  of  the  wa- 
ters of  the  river  at  such  times,  if  at  all,  water 
could  be  diverted  therefrom  without  injury  or 
damage  to  plaintiffs  and  other  riparian  pro- 
prietors, is  not  cause  for  reversal  on  an  appeal 
from  a  judgment  for  plaintiffs  based  on  the 
judgment  roll  only. 

6.  In  such  case  the  fact  that  the  judgment 
reserved  to  defendants  the  right  to  bring  an  ac- 
tion to  have  it  determined  at  what  stages  of 
the  water,  if  any,  water  might  be  diverted  with- 
out injury  to  plaintiffs,  in  view  of  a  finding 
that  there  was  no  evidence  from  which  that 
fact  could  be  determined,  is  not  cause  for  re- 
versal on  nppeal  from  a  judgment  for  plaintiffs, 
based  on  the  judgment  roll  only. 

7.  Where  a  motion  for  new  trial  was  made  on 
all  the  statutory  grounds,  including  insufficiency 
of  the  evidence,  but  the  order  granting  a  new 
trial  thereon  was  simply  that  the  defendants' 
motion  therefor  was  granted,  conflictiug  evi- 
dence on  a  material  finding  of  fact  requires  an 
affirmance  of  the  order. 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;  J.  R.  Webb,  Judge. 

Action  by  Miller  &  Lux  (a  corporation)  and 
others  against  the  Enterprise  Canal  &  Land 
Company  and  Jefferson  G.  James  (J.  G.  Mow- 
ry,  Intervener).  From  a  Judgment  for  plain- 
tiff corporation  and  Intervener,  defendants 
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appeal,  and  from  an  order  giautlng  «  neir 
trial,  said  plaintiff  and  the  intervener  ap- 
peal.   Affirmed  on  both  appeals. 

Houghton  &  Houghton  (Frank  H.  Short,  of 
counsel),  for  Miller  &  Lux.  Octave  G.  De 
Py  and  Isaac  Frohman,  tor  intervener.  W. 
G.  Graves,  Caldwell  &  Borland,  Archibald 
Borland,  and  Caldwell  &  Caldwell,  for  En- 
terprise Land  &  Canal  Co.  and  Jefferson  G. 
James. 

McPARLAND,  J.  These  two  appeals  were 
argued  and  submitted  together,  and  will  both 
be  considered  and  determined  in  this  one 
opinion.  They  arise  out  of  an  action  In  the 
superior  court  entitled  Miller  &  Lux  and  the 
San  Joaquin  &  Kings  River  Canal  &  Irri- 
gation Company,  plaintiffs,  versus  the  above- 
named  defendants.  The  action  was  to  en- 
join the  defendants  from  diverting  water 
from  the  San  Joaquin  river.  Judgment  was 
rendered  in  favor  of  Miller  &  Lux,  enjoin- 
ing the  defendants  as  prayed  for;  but  the 
court  refused  to  give  Judgment  for  the  other 
plaintiff,  who  claimed  as  an  appropriator  of 
the  water  of  said  river,  on  the  ground  that 
the  river  was  a  navigable  stream,  and  that 
the  maintenance  of  said  claimant's  ditch  and 
dam,  by  which  it  diverted  the  water,  was  a 
nuisance,  and  rendered  Judgment  in  favor  of 
defendants  against  said  plaintiff  canal  and 
irrigation  company.  From  this  part  of  the 
Judgment  the  said  last-named  plaintiff  ap- 
pealed, and  it  was  here  reversed,  and  Judg- 
ment ordered  for  said  plaintiff.  See  Lux  v. 
Enterprise  Company,  142  Cal.  208,  75  Pac. 
770,  where  some  of  the  general  facts  of  the 
whole  case  were  stated.  And  that  appeal 
is  here  referred  to  merely  for  the  purpose  of 
keeping  in  view  the  fact  that  the  rights  of 
said  plaintiff  the  land  and  irrigation  com- 
pany are  not  involved  in  the  two  appeals 
now  before  the  court.  It  is  not  a  party  to 
either  of  such  appeals. 

No.  2,856. 

This  Is  an  appeal  by  defendants  from  a 
Judgment  In  favor  of  plaintiff  Aflller  &  Lux 
and  the  intervener,  Mowry.  Plaintiff  and 
the  Intervener  occupy  similar  positions,  and 
the  afllrmance  or  reversal  of  the  Judgment 
as  to  plaintiff  would  necessarily  carry  a  sim- 
ilar affirmance  or  reversol  as  to  the  Inter- 
vener. Therefore  express  reference  need  be 
made  to  the  case  only  as  between  plaintiff 
and  defendants.  This  appeal — No.  2,856 — Is 
upon  the  judgment  roll  alone.  There  is  no 
bill  of  exceptions  or  statement,  and  conse- 
quently there  Is  here  no  question  of  suffi- 
ciency of  evidence  to  support  the  findings, 
and  no  exceptions  to  rulings  made  during  the 
taking  of  evidence  at  the  trial.  The  Judg- 
ment could  be  reversed  only  upon  some  fatal 
error  appearing  on  the  face  of  the  Judgment 
roll,  and  we  see  none.  The  briefs  are  quite 
voluminous;  but  they  go  mainly  to  ques- 
tions which  arise,  If  at  all,  in  the  other  ap* 
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peal — No.  3,439 — which  Is  from  an  order 
granting  a  new  trial,  and  will  be  noticed 
hereafter.  The  case  was  tried  without  a 
jury,  and  the  court  made  very  full  findings. 
Among  other  things  It  found  that  plaintiff 
Miller  &  Lux  was,  and  for  25  years  before 
the  commencement  of  the  suit  bad  been,  the 
owner  of  large  bodies  of  land  lying  on  the 
San  Joaquin  river,  and  riparian  thereto,  and 
that  such  river  is  a  natural  water  course,  and 
that  from  time  Immemorial  the  waters  of 
said  river  have  naturally  flowed  over  plain- 
tiff's said  lands;  thereby  irrigating  the  lands 
and  making  them  fit  for  cultivation  and  pas- 
turage, and  supplying  water  for  stock  and 
agricultural  purposes,  and  for  all  purposes 
for  which  the  owner  of  land  bordering  on  a 
running  stream  has  the  right  to  use  the 
water  thereof.  It  Is  further  found  that  de- 
fendants, long  after  plaintiff's  rights  had 
accrued,  and  at  a  point  on  said  river  above 
plaintiff's  lands,  constructed  a  dam  and  ditch 
by  which  they  obstructed  the  flow  of  the 
water  In  the  river,  and  diverted  such  water 
away  from  said  river,  and  prevented  it  from 
flowing  down  and  onto  plaintiff's  lands  as  It 
was  accustomed  to  flow;  that  such  water  so 
diverted  la  actually  needed  for  the  use  and 
cnltlvBtlon  of  plaintiff's  lands;  and  that  its 
diversion  by  defendants  has  caused  and  will 
cause  plaintiff  great  and  irreparable  damage. 
It  was  claimed  by  defendants  that  a  certain 
slough,  called  sometimes  "Kings  River 
Slough,"  and  sometimes  "Fresno  Slough," 
which  connects  with  the  San  Joaquin  river 
at  a  point  on  plalntitTs  lands,  is  a  part  of 
said  rtver;  and  as  defendant  James  owns 
lands  bordering  on  said  slough,  though  not 
on  the  main  river.  It  was  contended  by  de- 
fendants that  James  was  a  riparian  propri- 
etor on  the  main  San  Joaquin  river,  and  bad 
certain  alleged  rights  as  such  riparian  pro- 
prietor. The  court,  however,  found  that  such 
slough  was  not  a  part  of  the  San  Joaquin 
river,  but  is  a  channel  made  by  another  river, 
called  "Kings  River,"  and  Is  "a  part  of  or 
extension  of  said  Kings  river  through  which 
the  waters  of  said  river  flow  on  their  way  to 
the  ocean."  Of  course,  as  there  is  no  evi- 
dence In  the  record,  the  finding  is  conclusive 
on  the  point,  so  far  as  this  appeal  Arom  the 
Judgment  is  concerned,  unless  there  is  some 
other  contradictory  finding  on  the  subject 
Defendants  contend  that  this  finding  Is  In- 
consistent with  that  part  of  finding  52  which 
Is  as  follows:  "That  at  certain  stages  of  the 
river,  or  at  certain  times,  some  of  the  water 
flowing  in  the  San  Joaquin  river  will  natu- 
rally flow  into  said  Fresno  slough,  and  back 
up  said  slough  for  a  distance  of  some  twelve 
miles;  but  there  is  no  outlet  for  the  waters 
flowing  into  said  slough  from  said  San  Joa- 
quin river,  except  through  the  same  channel 
which  the  water  flows  from  the  said  San 
Joaquin  river  into  said  slough,  and,  when 
Fresno  slough  becomes  fllled  up  and  the  level 
changes,  then  this  water  which  has  flowed 
from  San  Joaquin   river  into  said   Fresno 


slough  flows  back  Into  and  down  the  said 
San  Joaquin  river."  But  it  is  quite  clear, 
we  think,  that  this  finding  Is  not  contra- 
dictory of  the  former  finding  that  the  slough 
Is  not  a  part  of  the  river.  It  Is  also  con- 
tended that  defendants,  under  any  view, 
were  entitled  to  divert  some  of  the  water  of 
the  river  because  it  was  not  needed  by  plain- 
tiffs on  their  lands  below,  but  this  conten- 
tion is  answered  by  the  finding  above  refer- 
red to,  that  it  was  so  needed.  And  this 
finding  la  not  affected  by  the  further  finding 
that  at  certain  times  in  each  year  the  river 
for  a  short  time  regularly  overfiows  Its 
banks  onto  plaintiffs'  lands,  thus  wetting  and 
t>enefitlng  the  same. 

Nor  is  a  reversal  of  the  judgment  called 
for  on  account  of  the  finding,  In  finding  No. 
57,  that  during  certain  times  there  Is  an 
Increase  of  the  flow  of  water  In  the  river 
over  ordinary  stages,  "but  there  is  no  evi- 
dence before  the  court  whereby  It  can  be 
determined  at  what  stages  of  the  waters  of 
said  river  at  such  times.  If  at  all,  water  can 
be  diverted  therefrom  without  Injury  or 
damage  to  the  plaintiff  Miller  &  Lux,  and 
others  owning  lands  riparian  to  said  river 
and  having  vested  rights  therein  as  to  the 
fiow  of  the  waters  thereof,"  nor  on  account 
of  that  part  of  the  Judgment  which  reserves 
to  defendants  the  right  to  bring  an  action  to 
have  It  determined  at  what  stages  of  the 
water,  if  any,  water  may  be  diverted  with- 
out injury  to  plaintiff.  If  this  finding  and 
this  part  of  the  judgment  are  of  any  con- 
sequence at  all,  they  are  not  prejudicial  to 
defendants,  and  certainly  give  to  them  no 
cause  of  complaint. 

We  do  not  deem  it  necessary  to  further 
discuss  this  appeal  from  the  Judgment.  It 
is  suflicient  to  say  that,  in  our  opinion,  the 
judgment,  upon  Its  face,  is  free  from  error, 
and  the  findings  amply  support  It.  There- 
fore on  this  appeal  the  Judgment  must  be 
affirmed. 

No.  3,439. 

This  appeal  Is  by  plaintiff  Miller  &  Lux 
and  the  Intervener,  Mowry,  from  an  order  of 
the  superior  court  granting  a  motion  made 
by  defendants  for  a  new  trial.  The  Judge 
before  whom  the  case  was  tried,  and  upon 
whose  decision  the  Judgment  was  rendered, 
went  out  of  office  before  the  motion  for  a 
new  trial  was  heard,  and  the  motion  was 
granted  by  bis  successor. 

The  motion  was  made  on  all  the  statutory 
grounds,  and  there  are  a  good  many  specifi- 
cations of  the  particulars  In  which  it  la  claim- 
ed the  evidence  Is  Insufficient  to  Justify  the 
decision.  The  language  of  the  order  grant- 
ing a  new  trial  Is  simply  "that  the  motion  of 
the  defendants  for  a  new  trial  of  said  action 
be,  and  the  same  is  hereby,  granted."  There 
Is  no  Intimation  In  the  record  enabling  us  to 
see  upon  which  of  the  various  grounds  of  the 
motion  the  order  granting  It  was  based. 
This  is  perhaps  unfortunate  in  a  case  of  thl*. 
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kind,  tor  It  may  be  that  the  reason  tor  grant- 
ing the  motion  was  not  insuflaclent  evidence, 
In  which  event  the  case  might  perhaps  be 
more  readily  disi>osed  of  on  its  real  legal 
merits.  However,  as  the  record  stands,  re- 
spondents are  entitled  to  Invoke  the  estab- 
lished rale  that  the  order  mnst  be  affirmed  if 
It  can  be  justified  on  any  one  of  the  grounds 
on  which  the  motion  was  made,  and  that,  as 
Insufficiency  of  the  evidence  was  one  of  the 
gronnds,  the  order  must  be  affirmed  if  there 
was  fairly  conflicting  evidence  as  to  any  ma- 
terial finding  of  fact. 

If  the  motion  for  a  new  trial  had  been  de- 
nied, and  defendants  were  appealing  from 
the  order  denying  it,  we  conld  readily  say 
that  the  evidence  was  sufficient  to  Justify  the 
decision.  Bnt  we  would  not  be  Justified  in 
holding  that  there  was  no  conflict  of  evidence 
as  to  any  material  fact  found.  For  Instance, 
It  Is  found  "that  the  said  Fresno  slough  Is 
no  part  of  the  San  Joaquin  river,  but  is  a 
channel  made  from  the  overflow  from  Kings 
river  daring  flood  time,  and  is  a  part  of  or 
extension  of  said  Kings  river  through  which 
the  waters  of  said  river  flow  on  thehr  way 
to  the  ocean."  This  clearly  involves  a  find- 
ing of  fact,  and,  considering  all  the  evidence 
loochlng  the  nature  and  character  of  Fresno 
slough,  and  the  sources  and  condition  of  the 
water  flowing  or  being  therein,  and  particu- 
larly the  testimony  of  such  witnesses  of  re- 
spondents as  Anthony,  Parker,  Ohldester, 
Oarner,  White,  and  others,  we  cannot  say 
.hat  there  was  no  conflict  of  evidence  on  the 
point,  or  that  the  Judge  of  tlie  trial  court.  In 
view  of  such  conflict,  abused  his  discretion 
in  granting  a  new  trlaL  It  la  contended  by 
appellant  that  this  finding  was  Immaterial, 
because,  even  conceding  that  the  slough  is 
part  of  the  river,  and  defendant  James  there- 
fore an  owner  of  lands  riparian  to  the  river 
by  virtue  of  his  ownership  of  lands  bordering 
on  the  slough,  still  he  would  have  no  right, 
for  the  purpose  of  irrigating  said  lands,  to 
go  upon  the  river  at  a  point  many  miles 
above  the  mouth  of  the  slough,  and  above 
plaintiff's  lands,  and  from  that  point  divert 
water  by  means  of  a  dam  and  ditch,  and  car- 
ry it  entirely  around  and  away  from  plain- 
tUTs  lands  lying  above  the  slough,  and  thus 
preventing  any  of  the  water  so  diverted  from 
flowing  or  seeping  back  onto  plaintiff's  said 
lands.  But  if  we  concede  this  proposition  to 
be  true,  it  would  have  been  available  only  if 
the  court  had  merely  enjoined  defendants 
from  diverting  water  through  the  said  ditch 
which  takes  water  from  a  point  entirely 
above  plaintiff's  lands.  But  the  court  found 
that  the  defendants  "were  not  entitled  to 
take  or  divert  any  of  the  waters  flowing  in 
the  San  Joaquin  river,"  and  in  the  Judgment 
it  Is  decreed  that  defendants  be  enjoined 
"from  diverting  any  water  out  of  or  from 
the  Ban  Joaquin  river,  or  obstructing  the  flow 
of  water  therein,  at  any  point  above  the 
lands,  or  any  part  of  the  lands,  of  the  plain- 
tiff Miller  &  Lux,  or  of  the  intervener,  J.  C. 


Mowry,"  and  further  that  they  are  not  "en- 
titled to  take  or  divert  any  of  the  waters 
flowing  in  the  San  Joaquin  river."  This  find- 
ing and  decree  hold  and  adjudicate  that  de- 
fendants have  no  riparian  rights  at  any  point 
of  the  river,  and  are  based  on  the  finding 
that  Fresno  slough  is  not  a  part  of  the  river, 
and  for  this  reason  the  finding  that  the 
slough  is  not  a  part  of  the  river  Is  necessarily 
a  material  finding.  For  this  reason,  the  or- 
der granting  a  new  trial  must  be  affirmed. 
If,  as.a  fact,  the  court  did  not  grant  the  ne* 
ti-ial  on  this  ground,  but  did  grant  It  on  some 
grounds  which  would  not  be  held  tenable  by 
this  court,  the  necessity  of  affirming  the  or- 
der, on  the  record  as  It  stands.  Is  unfortunate. 
We  apprehend,  however,  that  the  parties  can 
avoid  a  good  deal  of  the  expense  and  labor 
of  a  new  trial  by  accepting  much  of  the  evi- 
dence given  at  the  former  trial  without  re- 
quiring it  to  be  repeated. 

In  the  appeal  No.  2,866,  the  Judgment  ap- 
pealed from  Is  affirmed. 

In  the  appeal  No.  .%439,  the  order  granting 
a  new  trial,  appealed  from.  Is  affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  VAN  DYKE,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

145  Cal.  «M 
UNION  SAV.  BANK  OF  SAN  JOSE  v. 
LEITER.    (S.  F.  3,759.)* 

(Supreme  Court  of  California.    Jan.  7,  1905.) 

BANKS  —  INSOLVESCT— UNPAID  STOCK— POW- 
EB  OF  DIBECTORS  TO  LEVY  ASSESSMENTS— LIM- 
ITATION OF  ACTIONS— PAYMENTS — BEFBAIi  OT 
STATUTE — ^EFFECT   ON   LIIIQATION. 

1.  A  corporation  having  no  power  to  adopt  a 
by-law  inconsistent  with  the  laws  of  the  state 
(Civ.  Code,  I  301),  and  corporate  directors  hav- 
ing express  autboritv  to  levy  and  collect  an 
assessment  for  such  percentage  of  the  full 
an^.ount  unpaid  on  capital  stock  as  may  be  nec- 
essary to  satisfy  the  claims  of  creditors  (Civ. 
Code,  §  331,  and  section  332,  subd.  1),  a  ooi^ 
porate  by-law  pi-ovidinc  that  "no  farther  calls 
for  payments  on  capital  stock  shall  be  made  ex- 
cept by  a  two-thirds  vote  of  all  the  stock  issued 
and  outstanding"  does  not  prevent  an  assess- 
ment by  the  directors  in  liquidation. 

2.  The  statute  of  limitation  does  not  coiii- 
mcQce  to  run  against  an  action  to  enforce  the 
liability  of  corporate  stockholders  on  unpaid 
stock,  under  Civ.  Code,  §  332,  subd.  1,  until  levy 
of  an  assessment. 

3.  Tbe  levy  of  an  assessment  on  unpaid  cor- 

E orate  stock,  and  notice  thereof  to  the  stock- 
older,  which  was  afterward  rescinded,  did  not 
commence  the  running  of  limitation  against  the 
liability  of  the  stockholder,  so  as  to  prevent  the 
enforcement  of  a  subsequent  assessment. 

4.  The  payment  of  a  judgment  obtained  on 
the  personal  liability  of  a  stockholder  by  a  cor- 
porate creditor  under  Civ.  Code,  §  322,  cannot 
be  considered  as  payment  on  unpaid  corporate 

5.  St  1903,  p.  73.  c.  65,  repealing  the  bank 
commission  act  of  1878.  as  amended  in  1887  and 
1895,  without  a  saving  clause  as  to  pending  lit- 
igation, did  not  affect  an  action  to  enforce  an 
assessment  on  bank  corporate  stock  pursuant  to 
a  prior  final  Judgment  under  the  act  decreeing 
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the  corporation  insolvent,  and  directing  the  en- 
forcement  of  stockholders'  liability,  under  Civ. 
Code.  S  331,  and  section  332,  subd.  1,  in  liq- 
uidation. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Clara  County ;  A.  L.  Rhodes,  Judge. 

Action  by  the  Union  Savings  Bank  of  San 
Jose,  a  corporation,  against  Jeremiah  Lelter. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   A£Qrmed. 

S.  G.  Tompkins  and  S.  F.  Lelb,  for  appel- 
lant E.  M.  Rea  and  Francis  J.  Heney,  for 
respondent 

ANGELLOTTI,  J.  This  Js,  in  form,  an  ac- 
tion by  a  banking  corporation  to  recover 
from  a  stockholder  the  amount  of  an  assess- 
ment levied  for  an  amount  unpaid  upon  the 
capital  stock,  for  the  purpose  of  satisfying 
the  claims  of  creditors  of  such  corporation. 
Plaintiff  had  judgment  and  defendant  ap- 
peals therefrom  upon  the  Judgment  roll. 

The  findings  fully  present  the  facts  essen- 
tial to  the  determination  of  the  questions 
presented  by  defendant's  brief.  The  plaintiff 
corporation,  ever  since  March  13,  1899,  has 
been  engaged  solely  In  closing  Its  affairs  and 
liquidating  its  indebtedness  under  a  Judg- 
ment given  on  that  day  by  the  sup^ior  court 
of  Santa  Clara  county  in  an  action  brought 
by  the  Attorney  General,  in  pursuance  of  no- 
tification from  the  bank  commissioners,  who 
had  determined  that  the  plaintiff  was  Insol- 
vent The  proceedings  and  judgment  were 
had  under  the  provisions  of  the  act  creating 
a  board  of  bank  commissioners  and  prescrib- 
ing their  duties,  approved  March  30,  1878 
(St  1877-78,  p.  740,  a  481),  as  amended  in 
1887  (St  1887,  p.  90,  c.  80),  and  1895  (St 
1895,  p.  172,  c.  167).  The  nature  and  effect  of 
this  amended  act  have  been  so  fully  discussed 
In  comparatively  recent  opinions  of  this  court 
as  to  render  further  statement  in  that  regard 
unnecessary.  See  Argues  v.  Union  Savings 
Bank,  133  Cal.  139,  65  Pac.  307 ;  Bank  of  Na- 
tional City  V.  Johnston,  133  Cal.  185,  65  Pac. 
383;  Union  Savings  Bank  v.  Dunlap,  135 
Cal.  628,  67  Pac.  1084.  Ever  since  the  Judg- 
ment of  the  superior  court  was  given,  the  di- 
rectors of  plaintiff  corporation,  appointed  in 
the  manner  provided  by  the  act  have  been 
in  the  possession  and  control  of  the  corpora- 
tion and  its  assets  for  the  purpose  of  clos- 
ing its  affairs  and  liquidating  Its  indebted- 
ness in  accordance  with  the  provisions  of 
said  act  The  capital  stock  of  such  corpora- 
tion was  $1,000,000,  divided  into  10,000 
shares  of  the  par  value  of  $100  each.  On 
this  only  $30  per  share  had  been  paid  at  the 
time  of  the  adjudication  in  insolvency.  On 
May  22,  1899,  the  directors  in  liquidation 
levied  an  assessment  of  $10  per  share,  which 
was  collected  so  far  as  It  could  be,  this  de- 
fendant, among  others,  paying  the  assess- 
ment on  his  shares.  On  Jime  7,  1901,  solely 
for  the  purpose  of  satisfying  the  claims  of 
the  creditors  of  the  corporation,  and  it  being 
necessary  to  so  do  in  order  to  satisfy  such 


claims,  the  directors  In  liquidation,  acting 
strictly  in  accord  with  the  provisions  of  the 
Civil  Code  relative  to  assessments  (section 
331  et  seq.),  levied  the  assessment  in  suit  of 
$50  per  share,  and,  the  same  not  having  been 
paid,  elected  to  proceed  by  suit  to  recover 
the  amount  of  the  same.  Civ.  Ck>de,  {  349. 
Defendant  Is  the  owner  of  52  shares,  upon 
which  only  $40  per  share  has  been  paid,  leav- 
ing $60  unpaid  on  the  capital  stock. 

It  is,  of  course,  unnecessary  to  cite  author- 
ities in  support  of  the  proposition  that  un- 
paid subscriptions  upon  the  capital  stock  con- 
stitute assets  of  the  corporation  available  to 
its  creditors.  In  a  case  arising  under  the 
provisions  of  this  banking  act  Mr.  Justice 
Temple,  speaking  for  the  court  after  stating 
this  universally  recognized  proposition,  said, 
"I  have  no  doubt  but  that  in  some  form  the 
liquidators  may.  In  case  of  necessity,  resort 
to  this  fund."  Bank  of  Nti.  City  v.  John- 
ston, supra.  The  c.jestion  as  to  whether 
they  could  do  so  by  the  assessment  proceed- 
ings provided  by  the  Civil  Code  was  not  in- 
volved in  that  case,  and  was  not  decided 
therein.  That  question  was,  however,  pre- 
sented and  decided  in  the  later  case  of  Union 
Savings  Bank  v.  Dunlap,  135  Cal.  628,  67 
Pac.  1084,  which  was  an  action  brought 
against  a  stockholder  npoa  the  same  assess- 
ment that  is  here  involved.  It  was  there 
held  that  the  provisions  of  the  Civil  Ckide 
relative  to  assessments  furnished  a  mode  for 
the  collection  of  unpaid  subscriptions,  which 
might  be  followed.  This  was  but  following 
the  general  views  announced  in  prior  deci- 
aions  as  to  the  status  and  powers  of  the  di- 
rectors in  liquidation,  viz.,  that  they  are  trus- 
tees invested  with  all  the  powers  theretofore 
possessed  by  the  corporation,  so  far  as  the 
same  are  appropriate  in  effecting  "an  equi- 
table and  economical  distribution  of  the  as- 
sets of  the  Insolvent  bank  among  its  cred- 
itors," and  that  they  can  exercise  such  pow- 
ers in  the  name  of  the  corporation.  They  are 
therefore  expressly  authorized  by  the  provi- 
sions of  the  Civil  Code  to  levy  an  assessment 
for  such  a  percentage  of  the  amount  unpaid 
upon  the  capital  stoCk  as  will  raise  an 
amoimt  sufficient  to  satisfy  the  claims  of  the 
creditors  of  the  corporation  (sections  331, 
332,  Civ.  Ck>de)  and,  so  electing  to  do  (section 
349,  Civ.  Code),  enforce  the  collection  thereof 
by  suit  in  the  name  of  the  corporation.  This 
much  is  apparently  established  by  the  Dun- 
lap  Case,  and  is  not  seriously  disputed  by 
learned  counsel  for  defendant  The  record 
in  this  case,  however,  presents  several  ques- 
tions that  were  not  presented  in  that  case. 

1.  Section  1  of  the  by-laws  of  the  plaintiff 
corporation  was  as  follows,  viz.:  "The  name 
of  this  corporation  is  and  shall  be,  'Union 
Savings  Bank  of  San  Joae.'  The  capital 
stock  Is  and  shall  be  $1,000,000,  divided  into 
10.000  shares  of  $100  each,  30  per  cent  of 
which  shall  be  paid  up.  No  further  call  for 
payments  upon  the  capital  stock  shall  be 
made  except  by  a  two-thtrda  vote  of  all  stock 
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Issued  and  outstanding."  There  has  never 
been  any  call  for  the  unpaid  capital  by  a 
"two-third  vote"  of  the  stockholders.  It  is 
urged  that  this  by-law  is  a  complete  bar  to  a 
recovery  in  this  action,  the  contention  being 
that  this  action  can  be  maintained  only  upon 
the  theory  of  an  unpaid  subscription  which 
defendant  has  expressly  or  impliedly  agreed 
to  pay,  and  that  the  by-law  shows  an  ex- 
press agreement  to  the  effect  that  In  no  event 
shall  more  than  |30  per  share  be  required  to 
be  paid  by  a  stockholder,  except  upon  a  con- 
tingency which  has  not  happened.  It  is  un- 
necessary to  here  discuss  the  question  as  to 
the  effect  of  an  agreement  of  the  nature  here 
claimed  to  have  existed  between  a  corx)ora- 
tion  and  its  stockholders  upon  the  rights  of 
creditors  of  the  corporation,  further  tban  to 
state  tliat  it  is  universally  recognized  that, 
when  properly  attacked,  it  can  generally 
bare  no  force  as  against  such  creditors  and 
certainly  never  against  creditors  without  no- 
tice. See  Vermont,  etc.,  Co.  v.  Declez,  etc., 
Co.,  135  Cal.  579,  67  Pac.  1057,  56  L.  R.  A. 
728,  87  Am.  St  Rep.  143.  The  by-law  in 
question,  wbicb,  so  far  as  material,  simply 
provided  that  no  further  call  should  be  made 
except  by  a  two-thirds  vote  of  all  stock  is- 
sued and  outstanding,  must  he  construed  In 
connection  with  the  provisions  of  the  stat- 
ute. A  corporation  has  no  power  to  adopt  a 
by-law  that  is  not  consistent  with  the  Consti- 
tution and  laws  of  this  state.  Civ.  Code,  { 
301;  People's  Banlc  v.  Superior  Court,  104 
Cal.  649,  38  Pac.  452,  29  L.  R.  A.  844,  43  Am. 
St  Rep.  147.  So  far,  therefore,  as  a  by-law 
may  be  inconsistent  with  statutory  provi- 
sions, it  must  yield.  Our  statutes  make  full 
and  complete  provision  for  the  protection  of 
creditors  of  a  corporation  in  this  behalf  by 
expressly  authorizing  the  directors  thereof 
to  levy  and  collect  an  assessment  for  such 
percentage  of  the  full  amount  unpaid  upon 
the  capital  stock  as  may  be  necessary  to  sat- 
isfy the  claims  of  the  creditors.  Civ.  Code, 
S  331,  and  subdivision  1  of  section  332.  This 
statutory  provision,  enacted  for  the  protec- 
tion of  creditors,  enters  into  and  becomes  a 
part  of  every  contract  between  the  corpora- 
tion and  Its  stockholders,  whether  evidenced 
by  by-law  or  not;  and  the  corp<«ation  can- 
not, without  the  consent  of  the  creditor, 
yield  up  this  power  by  a  contract  with  stock- 
holders. This  power  of  the  corporation,  as 
we  have  already  seen,  vests  in  the  directors 
In  liquidation,  and  may  be  exercised  by  them 
in  the  name  of  the  corporation  in  the  man- 
ner prescribed  for  Its  exercise  by  the  cor- 
poration. Considered  in  connection  with 
these  statutory  provisions,  the  by-law  relied 
upon  as  constituting  a  contract  cannot  be 
beld  to  have  reference  to  any  assessment  that 
might  be  thereafter  levied  in  accordance  with 
the  provisions  of  the  Civil  Code  relating  to 
the  levy  and  collection  of  assessments,  but 
Simply  meant  that  no  such  call  for  unpaid 
capital  as  might  ordinarily,  in  the  absence 
of  a  contrary  stipulation  in  the  contract  of 


subi?cpiption,  as  to  the  time  or  manner  of  pay- 
ment, be  made  by  the  directors  by  a  simple 
resolution  to  that  effect,  would  be  made,  ex- 
cept by  a  two-thirds  vote  of  the  stockholders. 
An  example  of  this  character  of  case  is  to  be 
found  in  California  S.  H.  Co.  t.  Cailender,  94 
Cal.  120,  29  Pac.  859,  28  Am.  St  Rep.  99. 
where  by  the  contract  of  subscription  the 
stockholders  had  expressly  agreed  to  pay  the 
unpaid  portion  upon  demand.  Where,  how- 
ever, there  is  no  such  express  agreement,  the 
promise  to  pay  the  unpaid  capital  upon  such 
a  call  is  implied  from  the  taking  of  the 
stock.  In  the  absence  of  an  agreement  to  the 
contrary.  Here  there  was  such  a  contrary 
agreement,  and  consequently  such  a  call 
could  be  made  only  by  a  two-thirds  vote  of 
the  stockholders.  But  by  virtue  of  the  pro- 
visions of  tbe  Civil  Code  relative  to  assess- 
ments, which  entered  Into  and  became  a  part 
of  the  subscriber's  contract  with  the  corpora- 
tion, the  corporation  had  the  power,  acting 
ttirough  the  board  of  directors,  after  one- 
fourth  of  Its  capital  stodc  had  been  sub- 
scribed, to  levy  and  collect  assessments  for 
the  various  purposes  specified  in  tbe  Code, 
Including  the  power  to  levy  and  collect  an 
assessment  for  the  full  amount  unpaid  upon 
the  capital  stock,  if  such  amount  was  neces- 
sary to  satisfy  the  claims  of  creditors  of  the 
corporation,  or  for  such  percentage  thereof 
as  was  necessary  for  that  purpose ;  and  this 
power,  so  far  as  amounts  unpaid  upon  the 
capital  stock  and  necessary  to  satisfy  the 
claims  of  creditors  are  concerned,  was  vested 
In  tbe  directors  in  liquidation. 

2.  Certain  provisions  of  the  Code  of  Civil 
Procedure  prescribing  limitations  as  to  the 
time  within  which  actions  may  be  com- 
menced, were  pleaded  in  bar  of  this  action, 
viz.,  subdivisions  1  and  4  of  section  338, 
sutKlivision  1  of  section  339,  and  section  359. 
The  trial  court  expressly  found  In  terms  that 
tbe  action  was  not  barred  by  any  of  these 
provisions,  but  at  the  same  time  specifically 
found  the  facts  from  which  these  general 
findings  were  deduced,  and  it  is  conceded 
that  the  question  as  to  whether  these  spe- 
cific findings  show  a  case  not  barred  by  the 
statutory  provisions  Invoked  is  properly  be- 
fore this  court  for  review.  This  action  was 
commenced  on  April  2,  1902.  The  assess- 
ment in  suit  was  levied  on  June  7,  1901, 
and  the  election  to  proceed  by  action  to  re- 
cover tbe  amount  thereof  was  made  on  July 
12,  1901.  Whether  the  liability  of  a  stock- 
holder to  pay  an  assessment  on  stock  on  ac- 
count of  uupald  capital  be  a  liability  created 
by  statute,  within  the  meaning  of  subdi- 
vision 1,  S  338,  Code  Civ.  Proc,  or  a  liability 
created  by  law,  within  the  meaning  of  sec- 
tion 359,  Code  Civ.  Proc.,  and  the  limita- 
tion thereof  three  years,  or  is  a  liability  aris- 
ing from  contract,  within  the  meaning  of  sub- 
division 1  of  section  339,  Code  Civ.  Proo.. 
and  the  limitation  therefore  two  years,  it 
will  be  seen  that  this  action  was  brought 
within  the  statutory  time  after  tbe  levy  of 
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the  assessment  bere  Involved.  But  the  de- 
cree of  the  superior  court  determining  plain- 
tUE  corporation  to  be  Insolvent,  restraining 
It  from  further  carrying  on  business,  and  re- 
quiring the  bank  commissioners  to  surrender 
the  property  of  the  corporation  to  the  direct- 
ors thereof  for  the  purpose  of  liquidation, 
was  made  on  March  13,  1899,  more  than 
three  years  prior  to  the  commencement  of 
this  action.  It  Is  urged  that  the  liability  of 
the  stockholder  in  this  case  rested  upon  his 
Implied  contract  to  pay  calls  made  for  un- 
paid subscriptions,  and  was  purely  a  lia- 
bility arising  upon  a  contract,  not  in  ■writ- 
ing, and  that  the  statute  requiring  actions  on 
such  contracts  to  be  brought  within  two 
years  after  the  cause  of  action  accrues  Is 
applicable.  It  is  further  urged  tlJat,  while 
such  a  cause  of  action  would  ordinarily  ac- 
crue only  upon  a  call  made  by  the  directors 
of  the  corporation  for  the  unpaid  capital, 
when  the  corporation  was  decreed  to  be  in- 
solvent and  put  Into  process  of  liquidation 
by  the  superior  court,  the  liability  of  the 
stockholders  to  pay  so  much  of  the  unpaid 
capital  as  was  necessary  to  satisfy  the  claims 
of  creditors  at  once  became  fixed,  and  the 
cause  of  action  therefor  accrued,  and  be- 
came barred  upon  the  expiration  of  two 
years.  Upon  the  general  question  as  to 
whether,  in  the  event  of  the  insolvency  of  a 
corporation  and  Its  ceasing  to  be  a  going  con- 
cern, a  cause  of  action  for  unpaid  capital 
payable  upon  call  accrues  immediately  upon 
insolvency,  without  any  call  therefor  having 
been  made,  there  is,  it  must  be  conceded, 
some  conflict  in  the  opinions  of  the  federal 
and  state  courts  that  have  had  occasion  to 
discuss  the  proposition.  There  has,  how- 
ever, been  no  expression  of  opinion  by  this 
court  thereon,  except  in  the  case  of  Glenn 
V.  Saxton,  6S  Cal.  358,  9  Pac.  420,  wUcb  was 
an  action  upon  what  was  called  an  assess- 
ment for  unpaid  capital  for  the  purpose  of 
paying  debts,  levied  upon  stock  of  an  in- 
solvent corporation  by  a  Virginia  court  The 
law  of  Virginia,  the  state  wherein  the  cor- 
poration was  organized,  provided  that  a  por- 
tion of  the  capital  should  be  paid  at  the  time 
of  subscription,  "and  the  residue  thereof  as 
required  by  the  president  and  directors," 
and  that,  if  the  same  was  not  paid  as  re- 
quired. It  might  Ite  recovered  by  action.  It 
was  held  by  this  court,  quoting  from  and 
adopting  and  assenting  to  the  views  of  the 
Court  of  Appeals  of  Maryland  in  Glenn, 
Trustee,  v.  Williams,  60  Md.  93,  122,  that 
the  terms  of  the  statute  became  a  part  of 
the  contract  of  subscription;  that  the  sub- 
scriber undertook  to  pay  the  residue  as  re- 
quired by  the  president  and  directors;  that 
the  call  made  by  the  court  was  the  same,  in 
effect,  as  if  it  had  been  made  by  such  presi- 
dent and  directors,  and  that,  when  made, 
the  contract  of  the  defendant  to  pay  be- 
came absolute,  and  the  cause  of  action  ac- 
crued. In  the  portion  of  the  opinion  of  the 
tiaryland  court  quoted  la  Glenn  t.  Saxton, 


and  as  to  which  this  court  said,  "In  this  w» 
entirely  agree,"  is  the  following,  vis.:  "After 
the  payment  of  the  two  dollars  per  shares 
there  was  nothing  due  from  the  subscriber 
to  stock  until  an  authorized  call  was  made 
for  the  residue.  The  contract  contemplated 
the  exercise  of  Judgment  and  discretion  on 
the  part  of  the  president  and  directors  as 
to  the  times  and  amoiuts  of  future  payments 
on  the  stock,  and  there  was  nothing  due  from 
the  stockholders  imtil  such  amounts  were 
determined  on  and  regularly  called  for.  TJn- 
tlt  a  regular  call  made,  there  was  no  uncon- 
ditional  liability  on  the  part  of  the  stock- 
holder  to  pay.  Until  then  he  could  not  know 
when  to  pay,  or  how  much  he  would  be  re- 
quired to  pay.  The  subscription,  therefore, 
was  conditional  as  to  the  times  and  amounts 
of  payment;  and  consequently  there  was  no 
fixed  obligation  of  the  stockholder  to  pay, 
and  no  right  of  action  against  him,  until  an 
assessment  and  call  made  either  by  the  presi- 
dent and  directors  or  by  the  order  of  a  court 
of  competent  jurisdiction.  It  is  for  the 
amount  of  the  assessment  made  that  the 
right  of  action  accrues,  and  not  for  the 
whole  balance  of  the  unpaid  subscription, 
unless  the  whole  amount  be  called  for;  and 
it  is  only  from  the  time  of  the  assessment 
and  call  made  that  the  statute  [of  limita- 
tions] runs  in  favor  of  the  defendant." 
There  Is  nothing  opposed  to  these  views  in 
any  California  case  that  has  been  brought 
to  our  attention.  Kobler  ▼.  Agassiz,  99  Cal. 
9,  .33  Pac.  741,  specially  relied  upon  by  de- 
fendant, was  a  case  decided  upon  the  i)e- 
culiar  language  of  the  contract  of  subscrip- 
tion, whereby  the  defendants  bad  agreed 
to  pay  "In  such  Installments  and  at  such 
times  as  said  defendant  might  under  and 
according  to  the  laws  of  the  said  state  of 
California  be  lawfully  called  upon  and  re- 
quired by  said  corporation  to  pay  the  same," 
and  It  was  pointed  out  in  the  opinion  in  that 
case,  the  question  being  as  to  whether  the 
action  bad  been  prematurely  brought,  that 
this  provision  did  not  say  anything  about 
the  manner  in  which  the  corporation  should 
call  upon  the  subscribers.  Whether  the  dis- 
tinction made  by  the  court  in  that  case  was 
well  founded  or  not  is  Immaterial  here,  for 
clearly  it  was  not  intended  therein  to  hold 
that  a  cause  of  action  for  money  due  only  on 
proper  call  could  accrue  before  such  call  was 
made.  The  rule  stated  In  Glenn  v.  Saxton, 
supra.  Is  concededly  the  rule  of  the  United 
States  Supreme  Court  and  the  appellate 
courts  of  several  of  the  states.  As  to  bank- 
ing corporations  in  process  of  liquidation  un- 
der the  provisions  of  the  banking  act  of  1887, 
as  amended  in  1895,  and  the  provisions  of 
our  Code,  we  have  no  doubt  that  it  is  the 
true  rule,  at  least  so  far  as  assessments  ier- 
led  under  the  provisions  of  the  Civil  Code, 
for  such  amount  of  the  unpaid  capital  as 
may  be  necessary  to  satisfy  the  claims  «f 
creditors,  are  concerned.  The  reasoning  of 
the  Maryland  court  approved  by  this  court 
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In  Glenn  t.  Saxton  Is  pecnilariy  applicable 
to  snch  a  case.  As  iras  pointed  ont  in  TTnlon 
Savings  Bank  t.  Dmilap,  snpra,  snch  a  cor- 
poration, after  a  decree  adjudging  It  insol- 
vent, ivlille  restrained  from  continuing  the 
banking  business,  continues  to  be  a  corpora- 
tion nntll  its  afTalrs  are  closed,  and  is  a  go- 
ing concern  for  all  purposes  of  liqnldation. 
Subject  to  certain  rights  in  the  court  as  to 
the  removal  and  appointment  of  directors, 
the  management  of  the  affairs  of  the  cor- 
poration In  liquidation  is  in  the  hands  of  the 
directors  of  such  corporation,  under  the  di- 
rection of  the  bank  commission.  These  di- 
rectors are  Invested  ivlth  all  the  powers  of 
the  corporation,  no  far  as  the  same  are  es- 
sential to  liquidation,  including  the  power 
to  assess  the  stock,  so  far  as  is  necessary 
to  satisfy  the  claims  of  creditors,  to  the  full 
amount  unpaid  upon  the  par  value  thereof, 
and  collect  the  amount  from  the  stockholder. 
The  obligation  of  the  stockholder  as  to  this 
unpaid  capital  is  not  to  pay  the  whole 
amount  thereof  In  any  event,  but  only  to  pay 
such  portion  thereof  as  snch  directors.  In 
the  management  of  the  affairs  of  the  corpo- 
ration, may  find  necessary  to  satisfy  the 
claims  of  creditors,  and  call  for  In  snch 
mode  as  may  be  required  by  the  law.  Such 
an  obligation  involves,  as  was  said  in  the 
Maryland  case,  the  exercise  of  Judgment  and 
discretion  on  the  part  of  the  directors  as 
to  the  times  and  amounts  of  payments  on  ac- 
count of  unpaid  capital,  and  there  can  be  no 
amount  actually  due  until  the  amounts  are 
determined  on  and  regularly  called  for.  The 
directors,  in  the  exercise  of  the  powers  con- 
fided to  them,  are  acting  not  only  in  the  In- 
terest of  the  creditors,  but  also  in  the  in- 
terests of  the  stockholders,  and  the  act  pro- 
vided a  summary  process  by  which  the  court 
might  remove  any  director  found  by  it  to 
have  been  goilty  of  fraud  or  negligence,  and 
not  a  proper  person  "to  be  intrusted  with  the 
closing  of  the  affairs  and  business  of  such 
corporation  in  the  Interest  of  the  depositors, 
creditors,  and  stockholders  thereof."  This 
provision  apparently  afforded  full  remedy 
to  any  stockholder  who  might  be  aggrieved 
by  any  unnecessary  delay  on  the  part  of  the 
directors  in  determining  upon  and  calling 
for  such  amount  of  the  unpaid  capital  as 
mlgbt  be  necessary.  The  act  further  pro- 
Tidecl  that  the  affairs  of  such  a  corporation 
must  be  closed  within  fonr  years,  unless  fur- 
ther time  was  allowed  by  the  Imnk  commis- 
sioners. We  are  unable  to  see  how  It  can 
be  held,  nnder  our  statutory  provisions,  that 
the  power  of  the  directors  to  levy  the  assess- 
ments mentioned  in  subdivision  1  of  section 
332.  Civ.  Code,  can  be  impaired  by  lapse  of 
time,  so  long  as  the  corporation  is  a  going 
concern  for  purposes  of  liquidation,  or  bow 
■oy  provision  of  our  statute  of  llmltattons 
can  commence  to  nm  as  to  the  amount  at 
any  anch  assessment,  until  the  levy  thereof. 
Much  reliance  is  placed  by  learned  counsel 
for  defendant  upon  expressions  of  this  court 


In  the  opinion  In  Harrtgan  ▼.  Home  Ufe  Ins. 
Co.,  128  Cal.  5S1,  58  Pac  180,  61  Pac.  99,  In 
support  of  their  contention  that  It  was  wlttiln 
Qie  power  of  the  directors  In  liquidation  to 
make  the  demand  for  the  unpaid  capital  at 
any  time;  that  it  should  have  been  made 
Immediately  upon  the  adjudication  of  Insol- 
vency; and  that  the  statute  commenced  to 
run  from  the  time  the  call  might  have  been 
made,  whether  It  was  made  or  not.  The  case 
cited  was  an  action  upon  a  life  Insurance 
policy,  where  the  covenant  of  the  insurer  was 
to  pay  "after  doe  notice  and  satisfactory 
proof  of  death,"  etc.,  which  covenant,  this 
court  said,  practically  called  for  a  demand 
only;  and  the  well-settled  rale  that,  where  a 
right  or  claim  has  fully  accrued  except  for 
some  demand  or  presentatii»  of  claim  to  be 
made  by  the  party  as  a  condition  precedent  to 
legal  relief,  which  such  party  can  at  any 
time  make.  If  he  so  chooses,  the  cause  of  ac- 
tion has  accrued  for  the  purpose  of  the  stat- 
ute of  limitatlmis,  was  applied.  See,  also, 
Barnes  ▼.  Glide,  117  Gal.  8,  4S  Pac.  804,  50 
Am.  St  Rep.  153;  San  Luis  Obispo  Co.  t. 
Gage,  139  Cal.  408,  73  Pac.  174.  We  are  un- 
able to  see  the  application  of  this  rule  to  an 
assessment  levied  under  the  provisions  of  the 
Civil  Code.  As  we  view  the  law  of  this  state 
upon  the  subject  the  Legislature  has  seen  fit 
to  Invest  the  directors  In  liquidation  with  the 
power  to  Inaugurate  assessment  proceedings 
to  the  extent  of  such  amount  unpaid  upon 
the  capital  as  they  may  find  necessary  for 
the  pajrnient  of  creditors  at  any  time  during 
the  process  of  liquidation.  The  matter  is  one 
entirely  within  their  discretion,  and  until  the 
levy  of  the  assessment  there  Is  no  liability  of 
any  kind  on  the  part  of  the  stodibolder  In 
regard  thereto,  other  than  the  liability.  In- 
separably connected  In  this  state  with  the 
holding  of  stock  in  corporationa,  of  being 
assessed  thereon.  The  levy  of  the  assess- 
ment is  essential  to  the  creation  of  the  lia- 
bility, which  Is  here  sought  to  be  enforced. 
Of  course,  this  court  did  not  by  merely  cit- 
ing in  the  opinion  in  Uarrigan  v.  Home,  etc, 
Co.,  supra,  the  case  of  Gt  Western  TeL  Co. 
V.  Purdy,  83  Iowa,  430,  50  N.  W.  45,  in  sup- 
port of  the  rule  applied,  adopt  the  views  of 
the  Iowa  court  as  to  the  application  of  that 
rule  to  the  facts  of  that  case. 

It  perhaps  should  be  stated  that  the  trial 
court  found  that  it  was  Impossible  for  the 
board  of  directors  prior  to  tlie  Ist  day  of 
March,  1901,  to  determine  with  any  degree  of 
certainty  the  value  of  the  assets  of  the  bank, 
or  readily  or  correctly  value  the  same,  but 
that  they  might  readily  have  ascertained  at 
the  outset  that  there  was  a  deficiency  of  at 
least  $2UO,000. 

Some  reliance  is  placed  by  defendant  upon 
the  fact  that  on  October  27,  1889,  the  direct- 
ors in  liquidation  did,  by  resolution,  order 
and  levy  an  asaeasment  at  100  per  abare,  and 
give  notice  thereof  by  mall  to  thla  deCmdant 
No  further  proceeding  appears  to  have  been 
taken  thereon.    On  January  26,  1901,  thla 
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resolutlcm  waa'by  another  resolution  of  the 
directors  declared  rescinded,  vacated,  and  set 
aside,  and  tbe  right  to  collect  the  same  waiv- 
ed. Nothing  was  ever  paid  thereon  by  any 
stocl^holder.  It  is  urged  that  tbe  statute  of 
limitations  commenced  to  run  in  favor  of 
defendant  at  tbe  date  of  this  levy,  if  it  had 
not  commenced  before.  As  to  that  assess- 
ment, it  may  be  conceded  that  this  contention 
is  well  founded.  But  the  assessment  not  be- 
ing paid,  tbe  amount  theretofore  unpaid  upon 
the  capital  stock  still  remained  unpaid,  and 
the  power  of  the  directors  in  liquidation  to 
levy  assessments  under  subdivision  1  of  sec- 
tion 332,  Civ.  Code,  was  not  exhausted.  If 
tbe  board  of  directors  had  the  jiower  to  levy 
another  assessment,  as  It  clearly  did  under 
our  views  as  to  the  law,  the  statute  of  limi- 
tations as  to  such  new  assessment  did  not 
commence  to  run  prior  to  such  levy. 

On  January  26,  1901,  the  directors  again 
adopted  a  resolution  levying  an  assessment 
of  $60  per  share,  which  resolution  was  re- 
scinded on  June  7,  1901.  There  was  never 
any  attempt  to  enforce  this  assessment.  This 
resolution  is  entirely  Immaterial  to  the  con- 
troversy as  to  the  statute  of  limitations,  for 
this  action  was  commenced  within  two  years 
thereafter;  but  what  has  been  said  as  to  tbe 
resolution  of  October  27,  1899,  Is  also  appli- 
cable to  tbis.  Defendant's  claim  as  to  the 
statute  of  limitations  Is  based  upon  the  the- 
ory that  the  liability  of  the  stockholder  finds 
no  support  in  tbe  statute,  but  comes  entirely. 
If  at  all,  from  his  implied  promise  to  pay  up- 
on call.  When  It  is  once  established  that 
there  also  existed  an  implied  promise  on  his 
part,  imported  into  his  contract  by  reason  of 
the  provisions  of  our  statute,  to  pay  such  as- 
sessments as  might  from  time  to  time  be  lev- 
ied by  the  directors,  in  the  manner  provided 
by  law,  to  meet  the  claims  of  the  creditors  of 
the  corporation  up  to  the  full  amount  of  the 
unpaid  capital,  if  necessary,  the  force  of  his 
argument  is  much  impaired. 

There  is  much  force  In  the  argument  that 
the  directors  should  be  required  to  move 
promptly  in  tbe  closing  up  of  the  affairs  of 
tbe  bank,  both  on  account  of  the  Interests  of 
tbe  creditors  and  those  of  tbe  stockholders, 
but,  as  we  have  attempted  to  show,  the  rem- 
edy for  any  party  desirous  of  such  speedy  ad- 
justment is  in  his  own  hands.  We  are  satis- 
fled  that  the  trial  court  was  correct  in  the 
conclusions  reached  upon  the  defense  of  the 
statute  of  limitations. 

3.  We  do  not  understand  it  to  be  contend- 
ed that  payments  made  by  defendant  to  cred- 
itors of  the  plaintiff  upon  Judgments  obtain- 
ed against  him  by  such  creditors  upon  de- 
fendant's liability  to  them  under  section  322 
of  the  Civil  Code  can  be  considered  as  pay- 
ments made  upon  the  capital  stock.  The  law 
would  not  sustain  such  a  contention. 

4.  On  March  2,  1903,  which  was  nearly  a 
year  after  this  action  was  commenced,  but 
prior  to  judgment,  the  bank  commission  act 


of  1878,  as  amended  in  1887  and  1895,  was 
repealed  by  an  act  of  the  Legislature,  which 
act  contained  no  saving  clause  as  to  any  pend- 
ing litigation.  St  1903,  p.  73,  c.  65.  It  is 
urged  tliat  the  effect  of  this  repeal  was  to 
destroy  the  cause  of  action  sued  on,  and  abate 
this  action.  We  are  satisfied  that  the  repeal 
of  this  act  could  not  affect  the  judgment 
theretofore  given  In  pursuance  of  its  provi- 
sions decreeing  the  plaintiff  corporation  in- 
solvent, and  requiring  it  to  proceed,  under 
the  management  of  its  directors,  to  close  up 
its  affairs  and  liquidate  its  Indebtedness.  The 
Judgment  had  become  final,  and  had  fixed  the 
rights  of  all  parties  interested.  Thenceforth 
the  directors  of  the  corporation  were  trustees, 
charged  by  the  judgment  with  tbe  perform- 
ance of  such  duties  as  were  essential  to  a 
closing  of  the  affairs  of  the  corporation  in  the 
Interests  of  the  creditors  and  stockholders, 
and  invested,  by  the  Judgment,  with  all  the 
powers  of  the  corporation  necessary  therefor. 
It  is  true  that  the  bank  commission  act  gave 
the  bank  commUsioners  certain  supervisory 
authority  over  them,  but  their  status  as  trus- 
tees having  all  the  powers  conferred  by  law 
upon  directors  of  corporations  so  far  as  such 
powers  were  necessary  to  liquidation  was 
fixed  by  the  Judgment  As  such  trustees  they 
levied  the  assessment  In  suit  and  are  pro- 
ceeding to  collect  the  same  by  action,  not 
acting  under  any  authority  conferred  by  the 
bank  commission  act  but  as  directors  of  the 
corporation,  under  authority  conferred  by  cer- 
tain provisions  of  the  Civil  Code  relative  to 
corporations,  which  provisions  have  not  been 
amended  or  repealed  since  the  levy.  If  the 
right  to  levy  tbis  assessment  had  been  given 
by  the  act  that  has  been  repealed,  or  if  the 
effect  of  the  repeal  of  such  act  had  been  to 
remove  the  directors  from  the  office  of  trus- 
tee, a  case  would  be  presented  which  might 
call  for  the  application  of  tbe  authorities 
cited  by  counsel  for  defendant  It  may  be 
suggested  that  if  It  be  conceded  that  tlie  re- 
pealing act  has  the  sweeping  effect  of  an- 
nulling all  that  has  been  done  under  the  act 
repealed  relative  to  plaintiff,  tlie  Judgment  of 
the  superior  court  decreeing  it  insolv«it 
would  fall  with  tbe  rest  and  we  would  have 
tbe  plaintiff  corporation  a  going  concern  for 
all  purposes,  with  all  the  powers  of  a  going 
concern,  including  the  power  to  levy  and  col- 
lect this  assessment  to  satisfy  the  claims  of 
its  creditors,  notwithstanding  the  by-law  re- 
lied on.  We  are  then  forced  to  the  conclu- 
sion that,  if  tbe  repeal  did  not  affect  the 
Judgment  of  the  superior  court,  the  power  of 
the  directors  to  collect  the  assessment  levied 
under  the  provisions  of  the  Civil  Code  wan 
not  impaired  by  such  repeal;  and  if,  on  the 
other  hand,  such  repeal  did  operate  to  vacate 
said  Judgment  and  all  proceedings  had  under 
the  act  tiie  corporation  continued  a  going 
concern,  with  the  power  to  levy  and  collect 
the  assessment  in  suit  As  already  stated, 
however,  we  are  satisfied  that  such  repeal 
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did  not  altect  the  jndginent  of  the  superior 
court.    This  disposes  of  all  the  poiata  made 
by  defendant  on  this  appeal. 
The  judgment  is  affirmed. 

We  concur:    VAN  DYKE,  J.;  SHAW,  J. 

BEATTY,  0.  J.  I  concur  In  the  Judgment 
and  generally  in  the  opinion  of  the  court  As 
to  the  effect  of  the  call  or  assessment  of  Oc- 
tober 27,  1889,  if  a  cause  of  action  had  ac- 
crued to  the  coriK>ration  by  reason  of  the  call 
alone,  I  think  the  statute  of  limitations  would 
hare  commenced  running  at  the  date  of  de- 
linquency fixed  by  the  resolution;  and,  if  it 
bad  once  commenced  running,  I  do  not  tbiuk 
the  subsequent  rescission  of  the  call  would 
have  extended  the  time  for  commencing  the 
action.  But  it  requires  something  more  than 
a  mere  call  to  establish  a  right  of  action  nn- 
der  the  statute.  The  call  must  be  followed 
by  a  resolution  to  proceed  by  action  regularly 
adopted  after  the  assessments  have  become 
delinquent  Until  the  adoption  of  such  a  res- 
olution no  stockholder  can  be  sued.  This  was 
the  point,  and  the  only  point  decided  in  Bank 
of  National  City  v.  Johnston,  133  Cal.  185,  65 
Paa  883,  as  will  more  clearly  appear  from 
the  department  decision  reported  in  60  Pac. 
776,  where  the  facta  are  more  clearly  stated. 
Until  the  resolution  to  proceed  by  action  is 
adopted,  the  whole  matter  remains,  as  it  was 
before,  In  the  discretion  of  the  trustees,  and 
they  may  either  rescind  the  first  call  and 
afterwards  adopt  another,  or  complete  their 
right  of  action  under  the  first  call  by  re- 
solving to  enforce  it  by  that  method.  It  may 
be  added  that  if  the  statute  had  been  set 
in  motion  at  the  date  of  the  first  call  in  Oc- 
tober, 1899,  the  action  was  not  barred  by  sub- 
dlTlsion  1  of  section  338  of  the  Code  of  CItII 
Procedure,  and  it  is  by  no  means  clear  that 
this  is  not  an  action  upon  a  statutory  liability 
within  the  meaning  of  that  section.  Besides 
wliat  is  said  in  the  opinion  of  the  court  in 
regard  to  the  effect  of  the  repeal  of  the  bank 
commissioner's  act  I  am  of  the  opinion  that 
it  was  beyond  the  power  of  the  Legislature, 
by  the  repeal  of  that  act  to  destroy  the  only 
remedy  available  to  the  creditors  of  the  cor- 
poration for  the  enforcement  of  their  con- 
tract rights. 

I  concur:   HENSHAW,  J. 


Itt  Cal.  «M 

McGARRIGLE  v.  ROMAN  CATHOLIC  OR- 
PHAN ASYLUM  OF  SAN  FRANCIS- 
CO.   (S.  F.  2.889.)» 

(Supreme  Court  of  California.     Jan.  7,  1904.) 

DEEDS  —  LIFE      ESTATE— BEMAINDEB— BECITAlr— 

COnSTBDCTION— WOBDS  INOPEBATIVB 

TO  CONVET  INTEBBST. 

1.  Where  a  deed  conveying  a  life  estate  in 
lands  recited  that  it  was  the  "purpose"  of  the 
grantor  that  after  the  death  of  the  grantee  the 

*S«lieariiig  denied  JaDuanr  (,  IMS, 


land  "shall  become  and  be  the  property  of  R.," 
the  recital  was  insufficient  to  convey  any  in- 
terest to  R,,  and  a  reversion  was  left  in  the 
grantor  after  the  life  estate^ 

Department  2.  Appeal  from  Superior 
Court,  Sonoma  County;  Albert  G.  Burnett 
Judge. 

Action  by  Thomas  McGarrlgle  against  the 
Roman  Catholic  Orphan  Asylum  of  San 
Francisco.  From  a  Judgment  for  plaintiff 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     AfiSrmed. 

J.  M.  Thompson  and  C.  H.  Pond,  for  appel- 
lant D.  C.  Murphy  and  John  L.  SeaweU 
(Frank  J.  Sullivan,  of  counsel),  for  respond- 
ent 

HENSHAW,  J.  This  action  was  to  quiet 
title  to  42  acres  of  land  in  the  county  of 
Sonoma.  Cordelia  Jones  during  her  lifetime 
conveyed  an  estate  in  the  land  in  question  to 
the  plaintiff,  who  was  her  nephew.  Subse- 
quently Cordelia  Jones  died,  and  in  the  pro- 
bate of  her  estate  this  land  was  distributed 
to  Catherine  McGarrigle,  the  mother  of  this 
plaintiff,  subject  to  a  life  estate  in  plaintiff. 
Thereafter  Catherine  McGarrlgle  conveyed 
her  fee  to  plaintiff,  who  instituted  this  action. 
Defendant  and  appellant  claims  by  the  deed 
above  referred  to  from  Cordelia  Jones  to 
the  plaintiff,  and  the  construction  of  that  in- 
strument is  determinative  of  this  case.  It 
was  in  language  as  follows: 

"This  indenture,  made  this  10th  day  of 
February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-nine,  be- 
tween Cordelia  Jones  of  Sonoma  county, 
state  of  California,  the  party  of  the  first 
part  and  Thomas  McGarrlgle  of  the  same 
place,  the  party  of  the  second  part 

"Witnesseth,  that  the  said  party  of  the 
first  part  for  and  in  consideration  of  the 
sum  of  love  and  affection  and  one  dollar 
money  of  the  United  States  of  America,  to 
her  in  hand  paid  by  the  said  party  of  the  sec- 
ond part  the  receipt  whereof  is  hereby  ac- 
knowledged, has  granted,  bargained  and  sold, 
conveyed  and  confirmed,  and  by  these  pres- 
ents does  grant  bargain  and  sell,  convey  and 
confirm  unto  the  said  party  of  the  second 
part  during  his  lifetime,  all  that  certain  lot 
piece  or  parcel  of  land  situate,  lying  and  be- 
ing in  the  township  of  Santa  Rosa,  county 
of  Sonoma,  state  of  California,  and  bounded 
and  particularly  described  as  follows,  to 
wit:    [Here  follows  description.] 

"It  U  the  purpose  of  the  party  of  the  first 
part  by  this  deed,  that  after  the  death  of 
the  said  party  of  the  second  part,  the  said 
described  lands  shall  become  arid  be  the  prop- 
erty of  the  Roman  Catholic  OirW  Orphan 
Asylum  of  San  Francisco,  state  of  Califor* 
nia." 

It  is  upon  the  italicized  portion  of  this  con- 
veyance that  appellant  relies,  but  we  are  of 
opinion  that  the  trial  court  correctly  con- 
strued this  clause  as  containing  no  operative 
words  of  grant,  and  as  failing  to  convey  any 
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present  Interest  In  the  property.  It  ■will  be 
noted  tbat  the  appellant  Is  nowhere  mention- 
ed as  a  grantee  In  the  deed,  and  that  the 
language  of  the  clause  itself  la  but  an  ex- 
pression of  the  grantor's  purpose  In  the  fu- 
ture disposition  of  the  property.  It  left  in 
her  a  reversion  after  the  life  estate  to  Thom- 
as McGarrlgle,  which  required  some  future 
conveyance,  or  some  testamentary  disposi- 
tion, to  effectuate  its  transfer  to  the  orphan 
asylum.  But  not  only  was  there  a  failure  of 
operative  words  to  convey  to  the  asylum,  but 
no  present  Interest  can  be  said  to  pass  under 
the  language  which  was  employed.  It  Is 
fundamental  that,  while  possession  or  en- 
joyment of  an  estate  may  be  deferred,  a 
deed,  to  be  operative,  must  pass  a  present 
Interest.  This  was  not  done  by  the  instru- 
aient  In  question.  The  express  purpose  was 
—giving  to  it  its  fullest  effect^that  the 
tand  should  become  the  property  of  the  or- 
phan asylum  after  the  death  of  McGarrigle, 
but  should  not  become  its  property  before. 
Such  attempted  dispositions  have  been  uni- 
formly held  to  be  inoperative  In  deeds.  Big- 
ley  ▼.  Souvey,  45  Mich.  370,  8  N.  W.  98; 
Leaver  v.  Gauss,  62  Iowa,  314,  17  N.  VT. 
522;  Heed  T.  Hazolton,  37  Kan.  321,  15  Pac. 
177;  Sperber  v.  Balster,  OC  Ga.  317;  Pink- 
ham  V.  Plnkham,  55  Neb.  720,  76  X.  W.  411; 
Cunningham  v.  Davis,  62  Miss.  36C;  Donald 
T.  Nesbitt  (Ga.)  15  S.  E.  3C7. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:   McFARLAND,  J.;  LOBIGAN, 


lU  Cal.  738 

PEOPLE  ▼.   WARD.     (Cr.   1,133.) 
{Supreme  Court  of  California.     Jan.  12,  1905.) 

FALSB  PRETENSES  —  CORPUS  DELTCTI— CnAR.\C- 
TER  OF  EVIDENCE  REQUIRED— CRIMINAL  LAW 
— INSTBUCTTONS  TO  ACqUI-T— APPEAL— MAT- 
TERS PRESENTED  FOB  REVIEW. 

1.  The  refusal  of  a  motion  at  the  close  of  the 
people's  evidence  to  instruct  the  jury  to  acquit 
is  the  subject  of  an  exception  under  Pen.  Code 
$  1170,  Bubd.  3,  authorizing  an  exception  to  the 
decision  of  any  question  of  law  not  a  matter  of 
discretion,  or  to  a  charge  to  the  jury,  and  may 
be  reviewed  on  appeal  from  the  judgment  under 
section  1259,  providiDg  that  on  an  appeal  from 
a  judgment  the  court  may  review  any  inter- 
mediate order  or  ruling  involving;  the  merits, 
or  which  may  have  affected  the  judgment,  and 
on  such  appeal  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  is  presented 
for  review. 

2.  The  elements  necessary  to  establish  the  cor- 
pus delicti  of  the  crime  of  obtaining  money  un- 
der false  pretenses,  as  defined  by  Pen.  Code,  { 
532,  are  false  statements  adapted  to  the  fraud- 
ulent purpose,  and  money  parted  with  upon  the 
faith  of  sucli  statements. 

3.  The  corpus  delicti  necessary  to  establish 
the  crime  of  obtaining  mone^  under  false  pre- 
tenses must  be  proved  by  evidence  indepenilent 
of  the  extrajudicial  confessions  or  admissions 
of  defendant. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1226.] 

4.  Although  Pen.  Code,  f  1118,  only  authorizes 
the  court  to  advise  the  jury  to  acquit,  and  pro- 


vides that  they  shall  not  be  bound  by  his  ad- 
vice, yet.  where  there  is  no  competent  evidence 
of  the  corpus  delicti,  so  that  it  becomes  the  duty 
of  the  court  to  advise  an  acquittal,  the  fact 
tbat  counsel,  moving  orally  at  the  close  of  the 
people's  case,  uses  the  word  "instruct,"  instead 
of  "advise,"  does  not  justify  a  denial  of  the 
motion. 
Shaw,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  B.  N.  Smith,  Judge. 

M.  T.  Ward  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Be- 
versed. 

Emmet  II.  Wilson,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  a  Daly.  Depw  Atty. 
Gen.,  for  the  People. 

BEATTT,  C.  J.  The  defendant  was  con> 
Ticted  on  a  charge  of  obtaining  moaey  by 
false  pretenses  (Pen.  C}ode,  |  532),  and  ap- 
peals from  the  Judgment,  as  well  as  from  the 
order  denying  his  motion  for  a  new  trial.  In 
support  of  his  appeal  from  the  order  be 
maizes  the  point  that  the  evidence  in  the  rec- 
ord is  not  sufficient  to  sustain  the  convic- 
tion. This  is  practically  conceded  by  the  At- 
torney General,  but  he  objects  to  any  con- 
sideration of  the  point  because  the  record 
does  not  disclose  the  grounds  of  the  motion, 
and  therefore  we  cannot  know  tliat  it  was 
based  either  wholly  or  in,  part  upon  the  al- 
leged iusufficiency  of  the  evidence. 

The  motion  which  was  filed  by  the  defend- 
ant is  not  included  in  the  bill  of  exertions, 
but  it  seems  that  the  clerk.  In  ent»lng  the 
order  denying  a  new  trial,  inserted  in  bis 
uiiuutcs,  and  in  Immediate  connection  with 
the  order,  a  full  copy  of  the  motion,  and  it  is 
certified  to  us  In  that  form ;  that  is  to  say, 
as  a  part  of  the  minutes  of  the  proceedings 
upon  the  motion.  The  contention  seems  to 
be  that,  since  It  is  not  the  duty  of  the  clerk 
to  record  anything  but  the  order,  his  state- 
ment of  the  grounds  of  the  motion  must  be 
disregarded,  and  that,  under  role  29  of  this 
court  (64  Pac.  zil),  they  can  never  be  consid- 
ered exc^t  when  set  out  in  a  bill  of  excep- 
tions. It  is  doubtful  whether  this  rule  ap- 
plies. It  has  been  held  not  to  apply  to  the 
order  appealed  from,  or  to  anything  appear- 
ing on  the  face  of  the  record  of  the  order. 
Miller  V.  Lux,  100  Cal.  612,  35  Pac.  345,  039, 
But  probably  the  statute  docs.  At  least,  we 
are  not  prepared  to  say  that  a  defendant  in 
a  criminal  cause,  seeking  a  review  of  an  or- 
der denying  bim  a  new  trial  on  the  ground 
that  the  verdict  Is  unsupported  by  the  evi- 
dence, can  be  excused  from  showing  by  his 
bill  of  exceptions  that  he  moved  on  that 
ground.  For,  unless  that  is  one  of  the 
grounds  of  his  motion,  and  shown  to  be  so 
by  his  bin  of  exceptions,  the  attention  of  the 
court  and  of  the  district  attorney  is  not  call- 
ed to  the  necessity  of  setting  out  the  evidence 
by  amendment  where  material  evidence  has 
been  omitted  from  the  bill  as  proposed ;  and 
this  court,  under  such  circumstances,  might 
feel  constrained  to  presume  that  there  was 
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other  erldence  Introdticed  at  the  trial  traffl- 
cient  to  corer  any  deficiencies  apparent  In  the 
record.  These  questions,  however,  do  not 
require  to  be  decided  in  the  present  case,  for, 
conceding  that  the  evidence  cannot  be  re- 
viewed on  the  appeal  from  the  order,  the 
question  of  its  sufficiency  to  sustain  the  ver- 
dict la  presented  by  the  appeal  from  the  Judg- 
ment. 

When  the  prosecution  rested,  the  defend- 
ant moved  the  court  to  Instruct  the  jury  to 
acquit  The  motion  was  denied,  and  the  de- 
fendant excepted.  This  ruling  clearly  In- 
volved the  whole  merits  of  the  case,  and  nec- 
■essarlly  affected  the  judgment.  It  Is  there- 
fore reviewable  on  appeal  from  the  Judg- 
ment (Fen.  Code,  |  1259),  and  was  the  sub- 
ject of  an  exception  under  subdivision  8  of 
aectlon  1170.  It  was  also  an  exception 
which,  eqnally  with  a  motion  for  a  new  trial 
•on  the  ground  of  insnffldency  of  the  evidence, 
gave  notice  to  the  Judge  and  the  district  at- 
torney that,  If  there  was  competent  evidence 
to  sustain  the  charge,  they  must  see  to  It 
that  the  bill  of  exceptions,  as  settled,  must 
show  the  fact.  We  are  therefore  Jnstifled  In 
assuming  in  this  case  that,  if  the  evidence  in 
the  record  falls  to  support  the  verdict,  then 
the  evidence  adduced  at  the  trial  was  equally 
^ieflclent 

The  charge  was  obtaining  money  by  false 
pretenses.  The  elements  of  this  crime  ne<s 
«s8ary  to  the  establishment  of  the  corpus  de- 
licti are  false  statements  adapted  to  th« 
fraudnlent  purpose,  and  money  parted  with 
upon  the  faith  of  such  statements.  As  in 
other  cases,  the  corpus  delicti  must  be  proved 
by  evidence  Independent  of  the  extrajudicial 
confessions  or  admissions  of  the  defendant 
People  v.  Slmonsen,  lOT  Cal.  345,  40  Pac.  440. 
this  case  there  was  no  substantial  evl- 
•dence  of  the  falsity  of  the  statements  alleged 
to  have  been  made  by  the  defendant  aside 
from  the  testimony  of  witnesses  as  to  his  ad- 
missions. And  this  made  It  the  duty  of  the 
court,  upon  request  of  the  defendant  to  ad- 
vise the  Jury  to  acquit  It  Is  true  that  in 
making  his  motion  he  used  the  word  'in- 
struct" Instead  of  "advise,"  and  It  was  held 
by  thiB  court  In  the  case  of  People  v.  Dan- 
iels, 105  Cal.  2«6,  88  Paa  720,  not  to  have 
been  an  error  to  refuse  an  Instruction  In 
vniting,  similarly  worded,  because  section 
1118  of  the  V&Mi  Code  only  authorizes  the 
judge  to  advise  the  Jury  to  acquit  when  he 
deems  the  evidence  Insufficient  to  warrant  a 
conviction.  The  distinction  between  the 
right  of  the  Jndge  to  advise  a  verdict  of  ac- 
quittal and  the  power  to  compel  a  verdict  is, 
of  coarse,  an  Important  one.  In  some  aspects 
of  the  question,  and  was  Important  in  the 
case  of  People  v.  Horn,  70  Cal.  18,  11  Pac. 
470,  which  was  dted  as  authority  In  the  case 
of  People  V.  Daniels.  But  If  the  case  Is  such 
that  It  Is  the  duty  of  the  court  to  advise  an 
acquittal  upon  the  ground  that  there  Is  no 
evidence  of  the  corpus  delicti  of  a  character 
absolutely  required  by  the  law  to  sustain  a 
79  P.— 29 


conviction,  the  fact  that  counsel,  moving  oral- 
ly at  the  close  of  the  people's  case,  uses  the 
word  "Instruct"  Instead  of  "advise,"  does 
not  Justify  a  denial  of  the  motion.  To  say 
that  it  does  is  to  sacrifice  substantial  Justice 
to  a  mere  form.  In  People  v.  Jones,  31  Cal. 
571 — a  well-considered  decision  frequently 
cited  In  later  cases,  and  never  disapproved — 
it  was  held  that  in  such  a  case  the  court 
should  Instruct  the  Jury  that  the  corpus  de- 
licti was  not  proved.  This  case  was  not 
cited  or  referred  to  in  People  v.  Daniels, 
though  much  more  directly  in  point  than  Peo- 
ple V.  Horn,  where  the  question  under  con- 
sideration was  the  effect  of  a  former  acquit- 
tal by  a  Jury  that  had  been  instructed  to  ac- 
quit 

In  People  v.  Lewis,  124  Cal.  553,  57  Pat 
470,  45  L.  R.  A.  783,  Justice  Temple,  In  a 
case  of  conflicting  evidence,  and  where  the 
evidence  was  amply  sufficient  to  sustain  the 
conviction,  expressed  the  opinion  that  the  re- 
fusal of  the  Judge  to  advise  an  acquittal  was 
not  the  subject  of  an  exception,  but  that 
statement  was  not  necessary  to  his  conclu- 
sion, and  was  not  the  ground  of  decision. 
We  approve  the  doctrine  of  People  v.  Jones, 
that,  when  there  Is  a  clear  failure  of  proof 
upon  a  material  allegation  of  the  charge,  the 
defendant  has  a  right  to  demand  an  Instruc- 
tion to  the  jury  that  there  has  been  such  fail- 
ure of  proof,  and  the  fact  that  he  moves  for 
an  instruction  to  acquit  does  not  relieve  the 
court  of  the  duty  of  doing  what  the  court  in 
such  case  may  do,  1.  e.,  advise  an  acquittal. 

The  Judgment  is  reversed,  and  cause  re- 
manded. 

We  concur:    LORIGAN,  J. ;  HENSHAW,  3. 

We  concur  In  the  Judgment:  ANGBLLOT- 
TI,  J.;   McTARLAND.  J.;   VAN  DYKE,  J. 

SHAW,  J.  I  dissent  I  think  the  Judg- 
ment should  be  affirmed,  for  the  reason  that 
under  the  decisions  In  People  v.  Daniels,  105 
Cal.  266,  38  Paa  720.  and  People  v.  Lewis, 
124  Cal.  653,  57  Pac.  470,  45  L.  R.  A.  783,  the 
record  presents  no  question  for  review  by 
tills  court 


t4C  Cal.  TO 

OUTIERREZ  et  al.  v.  WEGB.     (L.  A.  1,640, 

1,641.)» 

(Supreme  Court  of  California.     Jan.  11,  1905.) 

WATER   COUBSES— XTSE   OF   WATBB-H3UFFICIXR0T 

OF    EVIDENCE— COSTS— DISCEETION 

OF  COUBT. 

1.  Where  the  evidence  was  undisputed  that 
defendant  had  never  used  all  of  the  water  Sow- 
ing from  a  spring  on  his  premises  durinir  certain 
months  in  each  year,  a  finding  that  he  is  entitled 
to  the  sole  and  exclusive  use  of  all  of  such  wa- 
ter is  iinwarranted. 

2.  Where  the  upper  riparian  owner  haa  law- 
fully used  all  the  water  of  a  stream  during  cer- 
tain seasons  of  each  year  for  more  than  five 

•Rebelling  denied  la  1,640  Fabruanr  >.  IMS, 
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years,  he  cannot  be  restrained  from  continuing 
such  use. 

3.  A  decree  that  neither  party  recover  costs  is 
within  the  equitable  discretion  of  the  trial 
court 

Commissioners'  Decision.  Department  2. 
Appeal  from  Snperlor  Court,  Ventura  Coun- 
ty; Felix  W.  Ewlng,  Judge. 

Action  to  quiet  title  by  Soledad  Gutierrez 
and  others  against  Henry  Wege.  From  a  de- 
cree rendered,  botb  parties  appeal.  Re- 
versed. 

G.  H.  Gould  and  W.  R.  Edwards,  for  plaln- 
tUfs.    H.  h.  Poplin,  for  defendant. 

GRAY,  C.  This  action  Is  brought  to  quiet 
title  to  the  waters  of  Casitas  creek,  a  small 
stream  having  Us  rise  in  a  spring  on  the 
land  of  defendant,  and  flowing  for  some  dis- 
tance Into  the  adjoining  land  of  plaintiffs. 
The  Judgment  in  tbe  case  is  as  follows:  "(1) 
That  the  defendant  owns  and  is  entitled  to 
the  sole  and  exclusive  use  of  all  tbe  waters 
flowing  from  that  certain  spring  situate  upon 
the  N.  W.  ?4  of  the  S.  W.  %  of  section  20 
described  In  defendant's  amended  answer, 
and  to  all  waters  flowing  In  said  Casitas 
creek  above  the  reservoir  situated  near  the 
south  line  of  said  land,  and  in  the  bed  of 
said  creek;  (2)  that,  of  the  waters  arising 
and  flowing  In  said  creek  below  said  reser- 
voir, the  plaintiffs,  as  riparian  owners,  are 
entitled  to  ♦•Ai  thereof,  and  the  defendant 
as  riparian  owner,  is  entitled  to  the  remain- 
der; (3)  that  tbe  defendant  and  his  agents 
and  employes  are  perpetually  restrained  and 
enjoined  ftom  hereafter  obstructing  or  pol- 
luting In  any  wise  the  said  Casitas  creek  be- 
low said  reservoir;  and  (4)  that  neither  party 
recover  his  costs  or  disbursements  In  this  ac- 
tion." There  are  two  appeals  before  us  from 
this  Judgment  Tbe  plaintiffs  appeal  from 
tbe  first  paragraph  thereof,  and  defendant 
appeals  from  tbe  second,  third,  and  fourth 
paragraphs.  We  are  of  opinion  that  the  first 
paragraph  of  the  Judgment,  wherein  it  Is  de- 
creed that  tbe  defendant  "owns  and  is  enti- 
tled to  the  sole  and  exclusive  use  of  all  tbe 
waters,"  eta,  is  not  warranted  by  the  evi- 
dence taken  at  the  trial. 

Something  upwards  of  five  years  before  tbe 
commencement  of  the  action,  defendant  had 
constructed  a  reservoir  on  bis  land  In  tbe 
channel  of  tbe  creek  In  question,  through 
which  ran  tbe  waters  from  the  spring.  From 
this  reservoir  be  had  constructed  small  ditch- 
es on  each  side  of  tbe  creek,  through  which 
he  conveyed  water  for  the  purpose  of  irrigat- 
ing a  few  acres  of  his  land — not  more  than 
four  or  five  acres  at  the  outside.  Defendant 
had  also  dug  out  tbe  spring,  and  developed 
more  water  than  naturally  flowed  from  It. 
He  bad  also  laid  pipes  from  the  spring  to 
his  bouse,  and  by  that  means  conducted  wa- 
ter thereto  for  domestic  use.  He  had  also 
been  accustomed  to  water  horses  and  cattle 
at  the  creek  below  the  reservoir,  and  perhaps 
above  it.    The  evidence,  however,  failed  to 


show  tbat  he  had  used  all  tbe  water  flowing 
In  the  spring  and  stream  above  tbe  reservoir 
at  all  times  for  a  period  of  five  years  prior  to 
the  commencement  of  the  action.  The  de- 
fendant himself  testified  that  "there  was  wa- 
ter sometimes  that  I  did  not  use  at  all  during 
the  months  of  August  and  September."  Tbe 
defendant's  wife  testified,  in  speaking  of  her 
husband's  use  of  the  water:  "He  only  used 
the  water  two  different  periods  of  the  year. 
When  he  Is  not  using  it  for  Irrigation,  It  runs 
in  tbe  creek."  The  foregoing  evidence  is  un- 
disputed, and  is  Inconsistent  wltb  tbe  finding 
of  the  court  to  the  effect  tbat  for  more  than 
sis  years  the  defendant  had  adversely  divert- 
ed and  used  all  the  waters  of  the  spring  and 
creek  above  the  reservoir.  Indeed,  tbe  evi- 
dence goes  no  farther  than  to  show  that  the 
defendant  had  been  making  such  reasonable 
use  of  the  water  for  domestic  purposes  and 
for  Irrigation  as  he  was  entitled  to  do  by 
reason  of  his  being  a  riparian  proprietor. 
The  riparian  owner,  so  long  as  his  use  of  tbe 
water  Is  witbin  bis  rights  as  such  riparian 
owner,  gets  no  right  or  Interest  in  the  water 
additional  to  his  riparian  interest,  even 
though  such  use  extend  for  a  period  beyond 
five  years.  A  use  of  tbe  water  strictly  witb- 
in his  legral  rights,  and  with  which  no  other 
person  has  a  right  to  Interfere,  cannot  be 
called  an  adverse  use  for  tbe  purpose  of  con- 
ferring a  property  right  or  ownership  in  the 
water,  under  tbe  statute  of  limitations.  It  is 
clear,  then,  that  the  defendant  was  not  the 
owner  of  the  water  by  adverse  use.  It  la 
also  plain  tbat  he  was  not  tbe  "owner"  or 
entitled  to  tbe  "exclusive  use"  of  tbe  water 
by  virtue  of  being  a  riparian  proprietor.  As 
such  riparian  owner,  tbe  water  was  parcel 
of  tbe  land,  and  be,  as  against  other  riparian 
owners,  was  entitled  only  to  a  reasonable  use 
of  tbe  water  upon  the  riparian  lands,  with 
no  power  to  conv^  It  elsewhere  to  tbe  det- 
riment of  tbe  riparian  owner  below  him  on 
tbe  stream.  Even  If  we  were  to  admit  tbat 
tbe  defendant  had  acquired  a  right  as  against 
the  lower  riparian  proprietor  by  adverse  use, 
still  tbat  right  would  be  measured  by  the  use 
that  the  water  bad  been  put  to,  and  tbe  de- 
fendant here  would  still  not  be  tbe  absolute 
owner  of  tbe  water,  to  do  wltb  it  as  be 
pleased,  nor  would  be  be  entitled  to  the  use 
of  It  to  any  greater  extent  than  be  bad  al- 
ready used  it  This  is  illustrated  in  the  re- 
cent case  of  Southern  California  Investment 
Company  v.  Wiishire  (Cal.)  77  Pac.  767.  Nor 
can  it  be  said  that  tbe  defendant  owns  "all 
the  waters"  fiowlug  above  tbe  reservoir  by 
reason  of  tbe  fact  tbat  tbe  waters  of  tbe 
spring  percolated  in  tbe  soil,  and  tbe  flow 
therefrom  had  been  increased  by  digging  out 
tbe  spring. 

It  must  be  admitted,  from  tbe  record,  that 
before  tbe  defendant  worked  upon  this  ^>rlng 
at  all  tbe  waters  found  their  way  in  some 
measure,  at  least,  from  tbe  spring  to  the 
channel  of  tbe  creek,  and  flowed  down  the 
latter  to  plaintiffs'  land.    It  may  be  tbat  tbe 
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tact  that  tbe  defendant,  as  a  riparian  pro- 
prietor, had  worked  npon  the  spring  and  in- 
creased its  flow,  would  entitle  him  to  a  great- 
er portion  of  the  water,  on  a  fair  division  of 
the  same,  than  would  otherwise  fall  to  his 
lot.  But  be  certainly  did  not,  by  increasing 
the  flow,  become  tbe  owner  of  all  the  flow. 
Mor  was  be  tbe  owner  in  any  sense  except 
as  a  riparian  proprietor  of  any  water  which 
naturally  found  its  way  from  the  spring  to 
the  creek.  And  this  is  so  whether  tbe  water 
percolated  directly  into  the  creek  through  the 
soil,  or  reached  tbe  creek  in  one  or  more 
running  streams.  The  spring  supplying  the 
stream  was  itself  a  part  of  the  stream,  and 
tbe  defendant  had  the  same  right  in  the 
spring  as,  and  no  greater  right  therein  than, 
be  had  in  the  stream  below.  He  had  no  dif- 
ferent or  better  right  to  cut  otC  the  water  in 
tbe  spring  or  above  the  spring  than  he  bad 
to  cut  it  off  or  divert  it  from  tbe  stream. 
Any  Interference  with  the  supply  of  the 
stream  was  an  interference  with  the  lower 
riparian  owner's  right  to  bare  the  water  con- 
tinue to  run  in  tbe  stream  to  his  land.  Tbe 
defendant  was  entitled  only  to  a  reasonable 
use  of  tbe  waters  of  all  parts  of  the  stream. 
Including  the  spring.  Tbe  part  of  tbe  Judg- 
ment complained  of  gives  him  more  than  this, 
and  Is  wrong. 

Tbe  appeal  of  the  defendants  is  also  well 
founded,  at  least  In  part  It  is  not  consistent 
with  tbe  law  of  riparian  rights  in  this  state 
to  enjoin  a  riparian  owner  from  "obstructing 
In  any  wise"  the  riparian  stream.  It  is  nec- 
essary that  he  should  "obstruct"  it  In  some 
measure,  at  least,  in  order  to  make  any  use 
of  the  water,  either  for  irrigation  or  for  do- 
mestic or  house  use.  At  certain  stages  of  so 
small  a  stream  as  this,  even  tbe  watering  of 
a  few  cattle  might  consume  tbe  entire  stream, 
and  thus  obstruct  and  prevent  tbe  flow  there- 
of down  to  plaintiffs'  land.  It  has  been  said 
by  this  court  that  an  upper  riparian  owner 
cannot  consume  the  entire  stream  to  the  det- 
riment of  a  lower  landowner  on  anch  stream. 
And  this,  as  a  general  rule,  is  undoubtedly 
correct,  but  it  has  its  limitations.  When  the 
flowing  stream,  if  all  allowed  to  remain  in 
the  channel,  will  not  reach  the  lands  of  the 
lower  proprietor,  the  lower  proprietor  cannot 
be  justly  called  a  riparian  proprietor  at  alL 
There  is  no  stream  of  water  flowing  or  that 
would  flow  through  bis  land  if  left  unob- 
structed. Hence  be  cannot  be  injured,  and 
cannot  be  heard  to  complain,  if  the  proprietor 
above  him  diverts  or  consumes  all  the  water 
that  be  finds  running  on  bis  own  land.  Again, 
a  stream  running  through  two  pieces  of  land 
might  be  of  such  a  character  that,  if  the 
upper  riparian  owner  made  any  use  of  it  at 
all.  It  would  be  rendered  useless  to  the  owner 
lower  down  on  the  stream.  Under  such  cir- 
cumstances, we  do  not  think  that  tbe  upper 
owner  should  be  deprived  of  all  use,  that  the 
lower  owner  or  owners  may  bare  some  use 
of  it  We  think  it  should  be  conceded  that 
there  are  some  circumstances  under  which 


the  upper  riparian  proprietor  may  divert  and 
consume  the  entire  stream  for  a  time,  at 
least,  without  committing  any  actionable 
wrong  against  tbe  lower  proprietors.  In  this 
class  of  cases  the  decree  of  tbe  court  should 
be  made  to  fit  the  stream  that  it  applies  to, 
and,  as  a  general  rule,  when  the  stream  Is 
small  the  parties  can  best  be  served  by  giving 
them  the  alternate  use  of  the  entire  stream. 
The  stream  in  this  case  was  less  than  two 
miner's  inches  on  the  land  of  plaintiff,  by 
actual  measurement,  when  all  the  water  from 
every  source  was  fiowiug  into  it  The  evi- 
dence shows  that  during  the  Irrigation  sea- 
sons or  periods  the  defendant  had  been  ac- 
customed to  take  and  use  all  tbe  water  fiow- 
ing  down  to  his  reservoir  in  tbe  stream,  and 
that  he  had  been  doing  this  for  a  period  of 
upwards  of  five  years.  Of  course,  he  is  en- 
titled to  continue  this  use.  It  is  impossible, 
however,  to  frame  a  decree  on  tbe  evidence 
before  us,  as  It  does  not  show  tbe  extent  or 
duration  of  these  periods  of  irrigation,  when 
they  begin,  and  when  they  end.  The  stream 
tn  this  case,  together  with  the  various  springs 
supplying  it  should  have  been  treated  as  a 
unit  Instead  of  being  divided  into  the  waters 
above  and  the  waters  below  defendant's  res- 
ervoir. An  equitable  division  of  the  entire 
water  between  the  parties  is  tbe  only  prac- 
tical solution  of  the  case.  Tbe  evidence  in 
tbe  case,  however,  is  so  uncertain  and  incom- 
plete that  no  decree  of  practical  benefit  to  tbe 
parties  can  be  based  upon  it 

Tbe  part  of  the  decree  that  neither  party 
recover  costs  was  a  matter  within  the  equi- 
table discretion  of  the  trial  court  Section 
1025,  Code  Civ.  Proc;  Abram  ▼.  Stuart,  9C 
Cal.  235,  31  Pac.  44.  But  inasmuch  as  the 
case  must  go  back  for  another  trial,  it  is  un- 
necessary for  us  to  determine  here  whether 
;he  discretion  was  properly  exercised. 

We  advise  that  the  entire  judgment  be  re- 
versed. 

We  concur;    COOPER,  C;  SMITH,  C. 

For  tbe  reasons  given  in  the  foregoing  opin- 
ion, the  entire  judgment  is  reversed:  VAN 
DYKE,  J.;  SHAW,  J.;  ANGELLOTTI,  J. 


IM  Cal.  2Se 

SIMMONS  T.  ZIMMERMAN  et  al.     (L.  A. 
1.424.) 

(Supreme  Court  of  California.    July  27,  1904.) 

VBNDOB  AND  PDRCUASEB— CONTBAOrS— ASSION- 
ABILITT— VALIDITY  OF  TITLE— DE- 
TERMINATION—ESTOPPEL. 

1.  Where  an  option  contract  for  the  sale  of 
real  estate  ran  to  the  grantee,  and  to  his  heirs 
and  assigns,  it  was  subject  to  assiie^nment,  not- 
withstanding it  contained  a  provision  that  the 
grantee  should  be  the  exclusive  judge  as  to 
whetlier  the  title  of  the  property  in  question 
was  free  from  defects,  incumbrances,  etc.,  and 
as  to  whether  or  not  ne  was  willing  to  accept 
the  same. 

2.  Where  the  grantors  under  an  option  con- 
tract for  tbe  sale  of  real  estate,  providing  that 
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the  grantee  should  be  the  ezcIaslTe  Judge  aa 
to  the  validity  of  the  title,  famished  an  abstract 
of  title  to  the  grantee's  assignee,  with  notice 
of  the  assignment,  in  order  to  enable  such  as> 
signee  to  pass  on  the  validity  of  the  title,  the 
grantors  were  estopped  to  deny  the  assignability 
of  the  stipulation  relating  to  the  examination  of 
the  title,  as  well  as  all  other  portions  of  the 
contract 

In  Bank.  Appeal  from  Superior  Court, 
Riverside  County ;   J.  S.  Noyes,  Judge. 

Action  by  Sidney  A.  Simmons  against  Mra. 
H.  P.  Zimmerman  and  otbers.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  ap- 
peal.   AfBrmed. 

The  following  is  the  opinion  in  department, 
referred  to  In  the  dissenting  opinion: 

"COOPER,  C.  Action  to  recover  $500  de- 
posit made  by  plalntlfTs  assignor  on  agree- 
ment for  sale  of  land  by  defendants.  Plain- 
tiff recovered  Judgment,  from  which  defend- 
ants appeal  on  the  Judgment  roll. 

"The  facts  are  found  as  alleged  In  the 
amended  complaint  The  court  overruled  de- 
fendants' demurrer  to  the  said  complaint 
and,  as  the  findings  are  no  broader  than  the 
allegations  of  said  complaint,  the  ruling  up- 
on the  demurrer  becomes  the  material  ques- 
tion on  this  appeal.  The  said  complaint 
states,  in  substance:  That  on  the  25tb  day 
of  January,  1902,  one  Lyttle  and  defendants 
entered  into  a  written  contract  for  the  sale 
by  defendants  to  said  Lyttle  of  the  lot  de- 
scribed in  said  contract  for  the  sum  of  $6,500, 
of  which  sum  the  $500  in  controversy  was 
paid  to  defendants  as  a  deposit,  the  time  of 
Lyttle's  option  to  purchase  under  the  con- 
tract being  three  months  from  February  1, 
1902;  that  upon  Lyttle  giving  notice  to  de- 
fendants that  he  was  willing  to  purchase,  the 
defendants  should  furnish  for  his  examina- 
tion a  certificate  of  title  of  said  lands,  made 
by  some  reputable  abstract  company,  Lyt- 
tle assigned  his  interest  in  the  contract  to 
one  West,  and  West  gave  notice  that  be  was 
willing  to  purchase  said  lands  according  to 
the  terms  of  the  contract.  Thereupon  de- 
fendants bad  made  and  delivered  to  West 
the  proper  certificates  or  abstract  of  title. 
The  contract  provided:  "The  first  party  shall 
have  twenty  days  after  the  delivery  of  said 
certificate  of  title  to  him,  as  aforesaid,  with- 
in which  to  examine  and  approve  or  disap- 
prove the  title  to  said  property  as  shown  by 
said  certificate,  and  the  first  party  shall  be 
the  exclusive  Judge  as  to  whether  or  not  the 
title  to  said  lands  and  premises  is  free  and 
clear  of  and  from  all  defects,  liens.  Incum- 
brances, taxes,  and  assessments  whatsoever, 
and  as  to  whether  or  not  he  is  willing  to  ac- 
cept the  same.  In  the  event  said  first  party 
does  not  give  notice  that  he  will  purchase 
said  lands  and  premises  as  aforesaid,  then 
the  said  sum  of  ($500)  five  hundred  dollars, 
the  consideration  for  this  agreement  shall  be 
forfeited  to  said  second  party  as  liquidated 
damages;  but  if  the  said  first  party  shall 
give  such  notice  and  shall  accept  said  certifi- 


cate of  title,  then  said  sum  shall  be  credited 
on  account  of  the  pnrchaae  price  of  said  land 
and  premises,  and  If  the  title  to  said  land 
and  premises  shall  be  rejected  by  first  party, 
tben  the  said  sum  shall  be  returned  to  said 
party  of  the  first  part'  It  is  alleged  and 
found  that  Lyttle  made  the  assignment  to 
West  on  the  lOtb  day  of  April,  1902,  for  a 
valuable  consideration;  that  West  assigned 
to  plaintiff  on  the  12th  day  of  May,  1902, 
and  that  plaintiff  is  the  owner  of  the  said  con- 
tract, and  all  rights  thereunder,  by  reason 
of  said  assignment;  that  on  the  1st  day  of 
May,  1902,  the  defendants  furnished  to  West 
the  certificate  of  title  made  by  the  abstract 
company,  and  thereafter,  'on  the  20th  day  of 
May,  1002,  this  plaintiff  duly  notified  said 
defendants  that  he  rejected  and  disapproved 
of  the  title  to  said  land  and  premises  as 
shown  by  said  certificate,  and  that  he  re- 
fused to  accept  said  certificate  of  title  or 
said  titie,  and  disapproved  of  the  same,'  and 
demanded  a  return  of  the  said  $500. 

"There  is  no  allegation  that  the  title  was 
in  any  manner  defective,  nor  that  there  were 
any  liens  or  incumbrances  of  any  kind  exist- 
ing upon  the  premises.  The  plaintiff  places 
himself  and  his  rights  squarely  upon  the 
proposition  that  the  contract  made  the  party 
of  the  first  part  (Lyttle)  the  exclusive  Judge 
as  to  whether  or  not  the  title  was  defective, 
and  as  to  whether  or  not  'he  was  willing  to 
accept  the  same.'  It  is  'so  nominated  in  the 
bond'  that  Lyttle,  the  party  of  the  first  part, 
is  to  be  such  exclusive  Judge.  The  courts 
generally  hold  that  parties  have  the  right  to 
make  any  contract  which  is  not  unlawful 
nor  against  public  policy.  They  have  the 
right  to  provide  for  an  arbitrator,  whose  de- 
cision, In  the  absence  of  fraud,  shall  be  final. 
They  have  the  right,  in  making  a  contract 
for  the  sale  of  lands,  to  make  an  attorney  or 
any  one  else  the  exclusive  and  final  Judge  as 
to  whether  or  not  the  titie  Is  defective.  In 
such  case  the  courts  are  inclined  to  leave  the 
parties  to  abide  by  the  contract  as  they  have 
made  it,  and  not  to  make  a  different  one  for 
them.  Church  v.  Shanklin,  93  Cal.  626,  30 
Pac  789,  17  L.  R.  A.  207;  Allen  v.  Pockwitz, 
103  Cal.  83,  36  Paa  1039,  42  Am.  St  Rep.  99; 
Flanagan  v.  Fox  (Com.  PI.)  23  N.  Y.  Supp. 
48;  Averett,  Trustee,  et  al.  v.  Lipscombe,  76 
Va.  404 ;  Hudson  v.  Buck,  7  Chan.  Div.  683, 
23  Eng.  Reps.  (Moak's  Notes)  808;  cases 
cited  In  notes  to  Church  v.  Shanklin  (Cal.)  17 
L.  R.  A.  207.  But  in  this  case  the  $500  was 
to  be  returned  only  when  the  title  had  been 
rejected  by  Lyttle.  He  was  the  party  spe- 
cially selected  to  pass  upon  the  titie,  and  to 
be  the  exclusive  Judge  as  to  whether  or  not 
he  was  willing  to  accept  the  sama  As  plain- 
tiff has  invoked  the  aid  of  the  contract,  be 
must  be  held  to  it  himself.  He  does  not  al- 
lege that  Lyttle  ever  examined  the  certificate 
of  title  or  rejected  It  The  conditions  upon 
which  the  $500  was  to  be  returned  have  never 
occurred. 
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"Plaintiff  alleges  that  he  refused  to  accept 
and  rejected  the  title.  But  be  had  no  au- 
thority, under  the  contract,  to  pass  upon  the 
title,  nor  to  reject  It  Defendants  never 
agreed  that  he  should  do  so.  They  may  have 
been  perfectly  willing  that  Lyttle  should 
pass  upon  the  title.  They  may  have  had  spe- 
cial confidence  In  his  legal  ability,  his  hon- 
esty and  moral  character,  and  In  such  degree 
that  they  felt  assured  that  he  would  do 
nothing  except  what  was  right,  and  that  be 
would  not  reject  the  title  unless  there  was  a 
valid  reason  for  so  doing.  They  might  have 
had  no  such  confidence  In  any  other  person. 
Lyttle  may  have  concluded  that  the  title 
was  all  right,  but  that  be  had  made  a  bad 
bargain,  and  would  forfeit  the  $500.  Plain- 
tiff may  have  purchased  the  contract  on 
speculation.  He  avers  In  his  complaint  that 
the  right  to  the  moneys  deposited,  and  to  de- 
maud,  sue  for,  and  receive  the  same,  was  as- 
signed to  him  before  commencing  the  action. 
If  he  means  by  this  that  he  procured  the  as- 
signment for  the  purpose  of  bringing  the  suit 
upon  a  doubtful  claim,  In  such  case  the  court 
would  not  aid  him.  Sanborn  v.  Doe,  92  Cal. 
153.  28  Pac.  105,  27  Am.  St.  Rep.  101.  The 
agreement  to  purchase  the  land  of  defend- 
ants could  be  assigned.  Such  assignment  of 
the  contract,  with  all  the  rights  theretmder, 
would  have  carried  the  right  to  recover  the 
$500  In  case  the  title  should  in  fact  prove  to 
be  defective.  It  did  not  carry  the  right  of 
making  plaintiff  the  exclusive  Judge  of  the 
title  instead  of  Lyttle.  Defendants  never 
agreed  that  Lyttle  or  his  assignee  should  be 
the  excliisive  Judge  of  the  title.  The  as- 
signment of  the  contract  did  not  carry  with 
It,  as  an  incident,  a  contract  that  was  never 
made.  Defendants  never  consented  to  make 
plaintiff  a  Judge  of  the  title.  The  essence  of 
the  stipulation  In  the  original  contract  that 
Lyttle  should  be  the  exclusive  Judge  of  the 
title  was  the  personal  confidence  placed  in 
him,  and  that  he  should  personally  pass  upon 
the  title.  Where  a  contract  provides  for 
services  of  a  personal  nature,  Involving  the 
peculiar  fitness  or  ability  of  the  party  to  per- 
form the  services,  such  contract  as  to  such 
services  cannot  be  assigned  to  one  party  with- 
out the  consent  of  the  other.  The  contract 
in  such  case  is  made  by  reason  of  the  trust 
and  confidence  placed  in  the  person  selected. 
Personal  performance  is  of  the  essence  of  the 
contract,  and  such  contract  cannot  be  as- 
signed by  one  party,  so  as  to  bind  the  other 
to  a  different  contract  from  that  which  he 
made.  British  Wagon  Co.  v.  Lee  &  Co.,  5 
Queen's  Bench  Dlv.  149;  Sloan  v.  Williams 
et  al.,  138  IlL  46,  27  N,  E.  531,  12  L.  R.  A. 
496;  Devlin  v.  Mayor  et  al.,  63  N.  Y.  17; 
Bnrrill  on  Assignments  (6tb  Ed.)  note  5,  p. 
105;  La  Rue  v.  Oroezlnger,  84  Cal.  285,  24 
Paa  43,  18  Am.  St  Rep.  179.  In  the  latter 
case  this  court  said:  'Although  the  language 
may  not  show  an  intention  that  the  contract 
ahonld  not  be  assigned,  yet  the  nature  of  the 
case  may  be  such  that  performance  by  an- 


other would  be  an  essentially  different  thing 
^m  that  contracted  for.' 

"We  advise  that  the  Judgment  be  reversed, 
with  directions  to  the  lower  court  to  sustain 
the  defendants'  demurrer  to  the  amended 
complaint,  and  to  allow  the  plaintiff  a  rea- 
sonable time  to  amend. 

"We  concur:    CHIPMAN,  C. ;  GRAT,  C. 

"For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  reversed,  with  di- 
rections to  the  lower  court  to  sustain  de- 
fendants' demurrer  to  the  amended  com- 
plaint and  to  allow  the  plaintiff  a  reason- 
able time  to  amend:  HENSHAW,  J.;  LOR- 
IGAN,  J. ;   McFARLAND.  J." 

Purrington  &  Adair,  for  appellants.  Frank 
James,  for  respondent 

VAN  DTKE,  J.  The  appeal  is  from  the 
Judgment  in  favor  of  the  plaintiff  upon  the 
Judgment  roll  alone.  The  action  is  to  re- 
cover $500  deposit  paid  by  the  assignor  of 
the  plaintiff  on  an  agreement  for  the  sale 
of  land  by  the  defendants.  The  amended 
complaint  sets  out  the  agreement  In  full.  It 
was  entered  into  the  25th  day  of  January, 
1902,  between  B.  F.  Lyttle,  of  Los  Angeles, 
as  the  party  of  the  first  part  and  Mrs.  H. 
P.  Zimmerman  and  H.  P.  Zimmerman,  her 
husband,  of  the  county  of  Riverside,  the 
party  of  the  second  part  The  party  of  the 
second  part  to  the  agreement  in  considera- 
tion of  $50  paid  to  said  party,  "does  hereby 
grant  and  give  to  said  first  party,  and  to  his 
heirs  and  assigns,  for  the  period  of  (7)  seven 
days,  the  sole  and  exclusive  right  of  pur- 
chasing the  following  lands  and  premises, 
represented  to  be  owned  in  fee  simple  by 
said  second  party,  and  to  be  free  and  clear 
of  all  Incumbrances,  liens,  taxes,  assess- 
ments, and  defects  whatsoever,  and  situated 
in  said  county  of  Riverside,  and  more  par- 
ticularly described  as  follows,  to  wit"  Then 
follows  a  description  of  the  premises.  "It 
is  further  agreed  that  upon  the  payment  by 
the  first  party  of  the  further  sum  of  four 
hundred  and  fifty  dollars  ($450)  this  agree- 
ment shall  be  extended  (3)  three  months 
from  February  Ist  1902.  •  «i  •  Upon 
the  first  p.nity  giving  notice  to  the  second 
party  that  he  is  willing  to  purchase  said 
lands  and  premises,  the  second  party  shall, 
within  thirty  (30)  days  thereafter,  fnrnish 
to  first  par^,  for  his  examination  and  ap- 
proval or  disapproval,  a  certificate  of  title 
of  said  lands  and  premises,  made  by  some 
reputable  abstract  company  of  said  county 
of  Riverside,  to  be  selected  by  said  first 
party,  and  to  be  paid  for  by  said  second 
party.  The  first  party  shall  have  twenty 
days  after  the  delivery  of  said  certificate 
of  title  to  him,  as  aforesaid,  within  which 
to  examine  and  approve  or  disapprove  the 
title  to  said  property  as  shown  by  said  c«^ 
tlflcate,  and  the  first  party  shaU  be  the  ex- 
clusive Judge  as  to  whether  or  not  the  title 
to  said  lands  and  premises  is  free  and  clear 
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of  and  from  all  defects,  Hens,  Incumbrances, 
taxes,  and  assessments  whatsoever,  and  as 
to  whether  or  not  he  Is  willing  to  accept 
the  same.  In  the  event  said  first  party  does 
not  give  notice  that  he  will  purchase  said 
lands  and  premises  as  aforesaid,  then  the 
«ald  sum  of  ($500)  five  hundred  dollars,  the 
-consideration  for  this  ag^reement,  shall  be 
forfeited  to  said  second  party,  as  liquidated 
damages;  but  if  the  said  first  party  shall 
give  such  notice  and  shall  accept  said  cer- 
tificate of  title,  then  said  sum  shall  be  cred- 
ited on  account  of  the  purchase  price  of  said 
lands  and  premises,  and  if  the  title  to  said 
lands  and  premises  shall  be  rejected  by  first 
party,  then  the  said  sum  shall  be  returned 
to  the  said  party  of  the  first  part"  It  Is 
alleged  In  the  complaint  that  upon  the  exe- 
cution of  the  agreement  said  Lyttle  paid  to 
the  defendants  the  sum  of  $50,  as  In  said 
agreement  recited,  and  thereafter,  on  the 
30th  day  of  January,  1902,  paid  the  further 
sum  of  $450,  and  thereupon  said  agreement 
became  and  was  extended  for  the  period  of 
three  months  from  and  after  February  1, 
1902.  That  on  the  10th  day  of  April,  1902, 
the  said  Lyttle,  for  a  valuable  consideration, 
granted,  assigned,  and  transferred  to  one 
WUliam  F.  West  all  his  right,  title,  Interest, 
and  estate  In  and  to  the  said  agreement,  and 
on  the  25th  day  of  April,  1902,  the  said 
West,  who  was  then  and  there  the  owner 
of  the  interest  and  the  estate  of  said  B.  F. 
Lyttle,  as  aforesaid,  duly  notified  the  said 
defendants  that  he  was  willing  to  purchase 
the  lands  and  premises  described  in  said 
agreement,  and  for  them  to  furnish  to  him, 
for  his  examination  and  approval  or  disap- 
proval, a  certificate  of  title  to  said  lands 
and  premises,  to  be  made  by  the  Riverside 
Abstract  Company.  Thereafter,  on  the  6th 
day  of  May,  1902,  the  said  defendants  fur- 
nished to  said  William  F.  West  the  said 
certificate  of  title  made  by  said  abstract 
company,  and  that  on  the  12th  day  of  May, 
1902,  the  said  William  F.  West,  for  a  val- 
uable consideration,  granted,  assigned,  and 
transferred  to  the  plaintiff  all  his  right,  title, 
Interest,  and  estate  in  and  to  the  said  agree- 
ment, and  that  the  plaintltr  is  the  owner  and 
holder  of  all  the  said  interest  and  estate. 
That  thereafter,  on  May  26,  1902,  the  plain- 
tiff duly  notified  said  defendants  that  he  re- 
jected and  disapproved  of  the  title  to  said 
lands  and  premises  as  shown  by  said  cer- 
tificate, and  that  he  refused  to  accept  said 
certificate  of  title,  or  said  title,  and  disap- 
proved the  same,  and  thereupon  on  said  day 
demanded  of  said  defendants,  and  each  of 
them,  that  they  pay  and  return  to  him  the 
said  sum  of  $300  so  deposited,  as  aforesaid, 
but  that  the  said  defendants  then  and  there 
refused,  and  still  refuse,  to  pay  the  said 
sum,  or  any  part  thereof,  and  that  the  same 
Is  due  and  owing  from  said  defendants  to 
this  plaintiff,  together  with  Interest  thereon 
from  the  20th  day  of  May,  1902. 
Defendants  demurred  to  the  amended  com- 


plaint upon  the  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. This  demurrer  being  overruled,  they 
answered  the  same.  The  findings  of  the 
court  are  substantially  as  the  facts  are  al- 
leged in  the  amended  complaint.  It  is  fur- 
ther found  that  defendants^  upon  the  com- 
pletion of  the  certificate  of  title  requested 
by  West,  "knowing  that  said  West  had  suc- 
ceeded by  assignment  to  the  Interest  and 
estate  of  said  Lyttle  in  the  said  agreement, 
as  aforesaid,  forwarded  the  said  certificate 
of  title  by  mail  to  said  West,  addressed  to 
blm  at  the  said  city  of  Los  Angeles,  state 
of  California,"  but  that  the  said  West  did 
not  receive  the  same  until  the  6th  day  of 
May,  1902,  and  that  within  20  days  after  the 
receipt  and  delivery  of  said  certificate,  as 
aforesaid,  the  plaintiff  rejected  the  title  to 
said  lands  and  premises,  and  disapproved  of 
the  same,  and  personally  notified  the  de- 
fendants thereof. 

The  main  contention  on  the  part  of  the  ap- 
pellants Is  that  the  rejection  of  the  title  and 
the  demand  for  the  return  of  the  $500  could 
be  made  by  one  person  only,  to  wit,  B.  F. 
Lyttle.  Counsel  in  his  brief  says:  "By  the 
specific  terms  of  the  contract,  Lyttle  was 
made  the  'exclusive  judge'  as  to  whether  or 
not  the  title  was  clear,  and  as  to  whether  or 
not  he  was  willing  to  accept  the  same,  and 
this  exclusive  right  was  not,  and  in  the  na- 
ture of  things  could  not  be,  assignable  with- 
out the  consent  of  the  appellants."  This  view 
was  adopted  by  the  department  In  its  opin- 
ion, and  upon  that  ground  the  judgment  of 
the  court  below  reversed.  A  rehearing,  how- 
ever, was  granted  for  the  reason  that  this 
view  of  the  nature  of  the  contract  in  ques- 
tion by  the  department  was  deemed  to  be  er- 
roneous. The  contract  in  question  by  Its 
terms  was  made  assignable,  but  without 
this  provision  it  is  an  obligation  of  such  a 
character  that  It  may  be  transferred  by  the 
owner,  or  upon  his  death  would  pass  to  his 
representatives.  Clv.  Code,  {  954.  "A  right 
arising  out  of  an  obligation  Is  the  property 
of  the  person  to  whom  It  is  due,  and  It  may 
be  transferred  as  such."  Civ.  Code,  $  1458. 
The  agreement,  it  will  be  seen,  runs  to  the 
first  party,  his  heirs  and  assigns,  but  it  Is 
contended  by  the  appellants  that  the  por- 
tion conferring  the  right  to  pass  upon  the 
title  is  personal  In  its  nature,  and  Is  limited 
to  Mr.  Lyttle  himself.  There  is  nothing  In 
the  nature  of  the  contract  to  Justify  this  as- 
sumption. Suppose  Mr.  Lyttle  had  died.  It 
would  hardly  be  contended  that  the  contract, 
and  every  portion  of  It,  with  all  the  benefits 
conferred  therein,  would  not  have  succeeded 
to  and  been  vested  in  his  legal  representa- 
tive. There  is  nothing  In  the  nature  of  the 
transaction  or  in  the  terms  of  the  contract  to 
justify  the  assumption  that  any  peculiar 
trust  or  confidence  was  reposed  in  Mr.  Lyt- 
tle alone,  or  that  his  successor  In  interest 
would  not  be  as  capable  of  passing  on  the 
title  and  governed  by  like  fairness  and  good 
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faith  In  the  matter  as  be  would.  In  La  Rue 
V.  Groeringer,  84  Cal.  287,  24  Pac.  44,  18 
Am.  St.  Rep.  179,  it  is  said:  "And  while 
it  is  to  lie  conceded  that  men  have  perfect 
liberty  to  contract  with  whom  they  choose, 
and  to  exclude  the  idea  of  performance  by 
another,  yet,  in  the  absence  of  anything  in- 
dicating such  an  intention,  we  do  not  think 
tliat  the  court  should  indulge  in  speculation 
as  to  possible  prejudice  or  fancied  prefer- 
ence. It  should  not  he  assumed  that  the  par- 
ties were  influenced  by  unusual  or  conjec- 
tural motives  merely  because  some  men 
might  be  so  affected  under  aamilar  circum- 
stances." And  again,  "If  the  language  [of 
the  contract]  does  not  exclude  the  idea  of  per- 
formance by  another,  and  the  nature  of  the 
tiling  contracted  for  or  the  circumstances  of 
the  case  do  not  show  that  the  skill,  credit,  or 
other  persona]  quality  or  circumstance  of 
the  party  was  a  distinctive  characteristic  of 
the  thing  stipulated  for,  or  a  material  induce- 
ment to  the  contract,  then  the  contract  is 
assignable."  In  Rued  v.  Cooper,  109  Cal. 
682,  34  Pac.  98,  it  is  said:  "Assignability  of 
things  in  action  is  now  the  rule,  nonassign- 
ability the  exception;  and  this  exception  is 
confined  to  wrongs  done  to  the  person,  the 
reputation,  or  the  feelings  of  the  injured 
party,  and  to  contracts  of  a  purely  personal 
nature,  like  promises  of  marriage."  The 
complaint  alleges  that  the  court  finds  that 
the  agreement  to  purchase  was  for  a  valu- 
able consideration  assigned  by  Lyttle.  This 
means  not  assigned  in  part  only,  but  as  a 
whole,  and  it  is  an  important  portion  of  the 
agreement  that  the  purchaser  bad  the  right 
to  pass  upon  the  title.  If  by  the  agreement, 
as  contemplated,  the  purchaser  had  the 
right,  for  value,  to  assign  the  contract,  as 
be  clearly  had  in  this  case,  it  would  be  a 
strange  condition  of  things  that  his  assignee, 
after  paying  full  value,  should  still  be  at  the 
mercy  of  the  assignor  in  reference  to  this 
portion  of  the  contract,  to  wit,  the  title  of 
the  premises  in  question.  But  the  defendants 
themselves  evidently  did  not  understand  the 
contract  to  mean  what  is  contended  for  by 
their  counsel  on  the  appeal.  They  under- 
stood that  the  assignment  by  Lyttle  to  West, 
of  which  they  had  notice,  carried  with  it  all 
the  right,  title,  and  interest  of  every  nature 
formerly  held  by  Lyttle,  and  it  Is  said  in  the 
finding  of  the  court  that  "said  defendants, 
knowing  that  said  West  had  succeeded  by 
assignment  to  the  Interest  and  estate  of  said 
Lyttle  in  the  said  agreement,  as  afore- 
said, forwarded  the  said  certificate  of  title 
by  mail  to  said  West,  addressed  to  him  at 
the  said  dty  of  Los  Angeles."  Said  West, 
about  the  time  of  its  reception,  had  assigned 
the  said  contract,  with  all  the  right  and  title 
pertaining  thereto,  to  the  plaintiff.  The  de- 
fendants are  therefore  estopped  to  deny  the 
assignability  of  the  particular  stipulation  in 
reference  to  passing  upon  the  title,  as  well  as 
the  other  portions  of  the  contract  in  ques- 


tion. Hanna  v.  Wahlberg,  128  Cal.  407,  60 
Pac.  1035. 

It  is  quite  true,  as  claimed  by  appellants, 
that  the  right  conferred  upon  the  purchaser 
to  pass  upon  the  title  does  not  imply  that 
he  thereby  possessed  the  arbitrary  right  to 
unreasonably  and  In  bad  faith  reject  the  ti- 
tle, but  it  will  not  be  presumed  that  the  plain- 
tiff in  this  case  acted  in  bad  faith  in  reject- 
ing the  title,  but  that  he  did  so  because  it 
was  defective  and  not  marketable.  The  an- 
swer of  defendants  does  not  allege  that  the 
title  was  perfect,  or  good,  or  marketable,  nor 
is  it  anywhere  Intimated  that  the  plaintiff. 
In  rejecting  the  same,  was  not  justified  in 
doing  80,  or  that  he  acted  in  bad  faith;  and 
it  is  alleged,  and  the  court  finds,  that  within 
20  days  after  the  receipt  and  delivery  of 
the  said  certificate  of  title,  the  plaintiff  re- 
jected the  title  to  said  lands  and  premises, 
and  disapproved  of  the  same,  and  on  said 
day  personally  notified  defendants  thereof. 
This  was  in  strict  compliance  with  the  terms 
of  the  contract,  and  it  results  that  the  plain- 
tiff was  thereupon,  as  the  successor  of  Lyttle, 
entitled  to  recover  the  sum  deposited. 

Judgment  affirmed. 

We  concur:  BEATTY.  C.  J.;  SHAW,  J.; 
ANGELIX)TTI,  J.;   LORIGAX,  J. 

We  dissent,  and  adhere  to  the  opinion  here- 
tofore delivered  In  department:  McFAR- 
LAXD,  J.;  HEXSHAW,J. 


WHITE  et  al.  v.  JOHNSON  et  al. 
(Supreme  Court  of  Idaho.    Dec.  31,  1904.) 

LEASE— COVENANT     AGAINST     SUBLEASING— TI- 

TUC    TO    REAL    ESTATE— APPEAL— TECHNICAL 

EBROBS  AND  DEFECTS. 

1.  Where  W.  makes  homestead  entry  on  gov- 
ernment land,  and  the  entry  is  contested,  and 
before  the  final  termination  of  the  contest, 
which  results  in  W.'s  favor,  W.  leases  a  small 
portion  of  such  land  to  L.  for  a  term  of  two 
years,  with  covenant  againnt  subleasine,  and 
thereafter  L.  transfers  bis  interest  to  C.  and 
C.  through  quitclaim  deeds  from  B.  and  his 
grantees  and  successors  in  interest  to  such 
tract  of  land,  and  C.  claims  title  to  such  land 
under  said  conveyances  from  B.  and  his  gran- 
tees and  succes.sor3,  W.  is  entitled  to  judgment 
against  C.  and  his  codetendants,  L.  and  O. 

2.  ITnder  the  provisions  of  section  4231,  Rev. 
St.  1887,  the  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect 
the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  John  E.  White  and  others 
against  H.  D.  Johnson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Atfirmed. 

Charles  L.  Heitman,  for  appellants.  H.  H. 
Stephens,  for  respondents. 
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SULLIVAN,  C.  J.  This  action  was  orig- 
inally brought  against  H.  D.  Johnson  and 
F.  S.  Langley  to  recover  the  possession  and 
restitution  of  certain  real  estate  situated  on 
the  north  side  of  the  railroad  track  of  the 
Northern  Pacific  Railroad  in  the  N.  W.  %  of 
the  S.  W.  %  of  Sec.  2,  Tp.  55  N.,  of  R.  2  E., 
Boise  meridian,  in  Kootenai  county.  There- 
after an  amended  complaint  was  filed,  in 
which  the  said  Johnson  and  Langley,  M.  W. 
Caldwell,  and  James  Canning  were  made  de- 
fendants. It  appears  from  the  Judgment 
that  the  defendants  Langley,  Caldwell,  and 
Canning  appeared,  and  that  the  defendant 
Johnson,  although  dnly  and  regularly  served 
with  summons,  failed  to  api)ear  or  answer, 
and  that  his  default  was  regularly  entered. 
Thereupon  a  trial  to  tlie  court  was  had  with- 
out a  Jury,  and  Judgment  was  entered  In  fa- 
vor of  the  respondents.  The  appeal  Is  from 
the  Judgment,  and  taken  by  Langley,  Cald- 
well, and  Canning. 

The  following  facts  appear  from  the  rec- 
ord- That  the  plaintiff  John  E.  White  made 
a  houiestead  entry  under  the  laws  of  Con- 
gress for  the  N.  W.  ^,  of  the  S.  W.  %  of  Sec. 
2,  Tp.  55  N.,  B.  2  E.,  and  other  land  in  Koote- 
nai comity,  on  the  27th  day  of  November, 
1895,  and  that  the  land  in  dispute  in  this  case 
is  a  part  of  said  N.  W.  %  of  the  S.  W.  %  of 
said  section  2.  It  also  appears  that  said 
White  had  resided  upon  said  40-acre  tract 
of  land  long  prior  to  the  date  that  he  made 
said  entry,  and  that  he  made  said  entry  on 
the  day  that  the  government  plat  of  the  sur- 
vey of  said  land  was  filed  in  the  local  land 
ofllce;  that  on  the  same  day,  but  after 
White's  entry  had  been  made,  the  probate 
Judge  of  Kootenai  county  applied  to  file  a 
town-site  declaratory  statement  with  a  plat 
of  the  town  of  Clark's  Fork  attached  thereto 
upon  said  land,  which  entry  was  rejected 
because  of  its  conflict  with  White's  said  en- 
try. Thereafter  said  probate  Judge  filed  an 
affidavit  of  contest,  asking  for  the  cancella- 
tion of  White's  entry  to  said  40-acre  tract 
upon  the  ground  that  said  tract  bad  been 
used  and  occupied  for  town-site  purposes 
since  the  year  1884,  and  that  said  White's 
entry  was  made  for  speculative  purposes.  A 
hearing  was  had  at  the  local  United  States 
land  office,  which  resulted  in  a  decision  to 
the  effect  that  but  2  acres  of  said  40-acre 
tract  should  be  awarded  to  the  contestant, 
and  that  White's  entry  should  remain  in- 
tact, providing  he  should  agree  to  convey, 
after  patent,  said  2  acres  to  said  probate 
Judge,  in  trust  for  the  benefit  of  town-site 
occupants.  Both  parties  appealed  from  that 
decision,  and  such  proceedings  were  had  as 
finally  resulted  in  a  decision  holding  White's 
entry  valid  and  superior  to  that  of  the  town- 
site  claimants,  and  the  probate  Judge's  con- 
test was  dismissed,  and  White's  entry  held 
valid  and  intact;  that  thereafter  the  patent 
of  the  United  States  conveying  to  said  White 
said  40-acre  tract,  with  other  land,  was  duly 
executed  to  said  White  on  the  14th  day  of 


July,  1903.  It  also  appears  that  on  the  4tb 
day  of  December,  1901,  sold  White  leaseo 
the  two  lots  in  controversy  to  the  defendant 
H.  D.  Johnson  for  a  term  of  two  years  foi 
the  consideration  of  $140,  and  the  further 
consideration  that  said  lessee  should  leave 
thereon  all  buildings  and  other  Improvements 
that  he  should  place  thereon  during  the  con- 
tinuance of  the  lease.  The  lessee  also  agreed 
not  to  sublet  said  premises,  or  any  part 
thereof.  Seventy  dollars,  or  one-half  of  said 
$140,  was  palA  at  the  time  said  lease  was 
executed,  and  It  was  agreed  that  the  re- 
maining $70  should  be  paid  on  the  4tb  day 
of  December,  1902.  That  said  H.  D.  John- 
son took  possession  of  said  premises  under 
said  lease,  and  continued  in  possession  there- 
of until  about  the  2d  day  of  May,  1902,  and 
on  that  date  he  sold  to  the  defendant  F.  S. 
Langley  and  one  Fred  H.  Johnson  the  build- 
ings situated  on  said  lots,  together  with  the 
stock  of  liquors  and  the  bar  fixtures  therein 
contained,  and  let  them  into  the  possession 
of  said  premises. 

It  appears  from  the  averments  of  the  an- 
swers of  Canning  and  Caldwell  that  Can- 
ning now  claims  title  to  said  lots  through 
conveyances  (quitclaim  deeds)  as  follows: 
One  dated  .July  11,  1900,  from  one  Samuel 
Black  to  Ruben  Johnson,  Johnson  to  McWil- 
liams,  McWllUams  to  appellant  Langley, 
Langley  to  appellant  Caldwell,  Caldwell  to 
appellant  Canning;  and  it  is  alleged  that 
appellant  Canning  now  holds  possession  of 
said  premises  by  virtue  of  said  conveyance 
from  Caldwell  and  not  otherwise.  The  de- 
fect in  Canning's  alleged  title  is  in  the  fact 
that  it  only  relates  back  to  the  conveyance 
of  July  11,  1000,  of  Samuel  Black  to  Rulwn 
Johnson.  It  is  not  connected  with  the  Unit- 
ed States  as  the  original  grantor,  as  is  the 
title  of  the  resi)ondents.  The  grantor  of  the 
resijondents  is  the  United  States,  and  the  ap- 
l)ellauts  have  not  shown  that  their  grantor 
and  predecessors  in  interest  ever  received 
any  conveyance  of  said  property  from  the 
United  States  or  the  respondents.  They  ad- 
mit they  have  not.  On  the  trial  the  patent 
from  the  United  States  conveying  said  land 
to  respondent  John  E.  White,  and  other  pa- 
pers, were  introduced  on  behalf  of  respond- 
ents, and  the  quitclaim  deeds  referred  to 
herein  were  introduced  on  behalf  of  the  ap- 
pellants. No  oral  evidence  was  adduced  on 
the  trial  on  behalf  of  appellants.  Said  con- 
test against  the  homestead  entry  of  respond- 
ents had  not  been  finally  determined  when 
this  action  was  commenced,  and  said  patent 
was  Issued  some  time  subsequent  thereto. 
The  foregoing  facts  establish  the  title  to  said 
lots  in  the  respondent  John  E.  White.  There 
is  no  question  but  what  the  defendant  H.  D. 
Johnson  entered  into  the  possession  of  said 
premises  under  said  lease  from  John  E. 
White,  and  while  so  holding  let  the  appel- 
lants into  possession  thereof,  and,  to  evade 
the  force  of  that  provision  prohibiting  the 
subletting  of  said  premises,  quitclaim  deeds 
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from  persons  who  never  had  any  title  to  said 
lots  were  resorted  to.  Technically  some  of 
the  errors  assigned  have  some  force,  but 
under  the  provisions  of  section  4231,  Rev. 
St.  3887,  the  court  must,  In  every  stage  of 
nn  action,  disregard  any  error  or  defect  In 
the  pleadings  or  proceedings  which  do  not 
affect  the  substantial  rights  of  the  parties, 
anti  no  Judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect.  There 
arc  no  errors  assigned  that  affect  the  sub- 
stantial rights  of  the  appellants.  They  have 
neither  right  to  the  possession  nor  title  to 
said  lots.  If,  as  suggested,  defendant  John- 
son was  not  served  with  summons,  and  for 
that  reason  has  not  had  his  day  in  court, 
these  appellants  are  In  no  wise  affected  by 
that  fact.  He  may  be  heard  on  that  ques- 
tion. 

Judgment  is  affirmed,  and  costs  awarded  to 
respondents. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 


KEXDRICK  STATE  BANK  v.  NORTHERN 

PAC.  RY.  CO.  et  al. 

(Supreme  Court  of  Idaho.    Dec.  31,  1004.) 

APPEAI, — BEVTEW— COKFLICTISO  EVIDENCE. 

1.  Where  there  is  a  substantial  conflict  in  the 
oral  evidence,  the  verdict  of  the  jury  and  the 
judgment  of  the  trial  court  will  not  be  re- 
versed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  Coun- 
ty ;  E.  C.  Steele,  Judge. 

Action  by  the  Kendrick  State  Bank  against 
the  Northern  Pacific  Railway  Company  and 
L.  A.  Porter.  Judgment  for  plaintiff,  and 
Porter  appeals.    Affirmed. 

I.  N.  Smith,  for  appellant  Forney  & 
Moore,  George  W.  Snppiger,  and  George  W. 
Coutts,  for  respondent  Kendrick  State  Bank. 
John  M.  Bunn  and  Ellis  T.  White,  for  re- 
spondent Northern  Pac.  Ry.  Co. 

SULIvIVAN,  C.  J.  This  action  is  one  in 
claim  and  delivery,  and  was  brought  In  the 
probate  court  of  Latah  county — the  Kendrick 
State  Bank  being  the  plaintiff,  and  the 
Northern  Pacific  Railway  Company  the  de- 
fendant— to  recover  the  possession  of  4.37 
boxes  of  apples,  of  the  alleged  value  of  $437. 
Oil  application  to  the  court,  L.  A.  Porter, 
the  appellant  here,  was  permitted  to  inter- 
vene. The  pleadings  are  somewhat  lengthy, 
and  It  is  sufficient  to  say  that  the  real  ques- 
tion in  Lssue  was  as  to  the  ownership  of 
said  437  boxes  of  apples.  The  cause  was 
tried  in  the  probate  court,  and  the  judgment 
was  In  favor  of  the  bank.  The  cause  was 
.appealed  to  the  district  court,  and  tried 
there  by  the  court  with  a  Jury,  and  the  ver- 
dict and  Judgment  were  in  favor  of  the 
bank,  against  the  Intervener,  appellant  The 
appellant,  by  bis  plea  in  intervention,  claimed 


to  be  the  owner  of  the  fruit  in  controversy, 
and  that  he  shipped  the  same  by  the  North- 
em  Pacific  Railroad  from  himself  at  Ken- 
drick, Idaho,  to  himself  at  St  Paul,  Minn., 
on  the  11th  day  of  November,  19<H.  He  al- 
leges that  be  shipped  401  boxes  of  fruit, 
more  or  less,  at  the  value  of  $5(X);  that  said 
fruit  was  en  route,  and  that  he  bad  a  bill 
of  lading  issued  by  said  railroad  company, 
and  while  the  fruit  was  so  en  route,  and 
without  the  exercise  of  vis  major,  or  any 
event  giving  cause  therefor,  the  respondent 
bank  and  the  railroad  company,  wrongfully 
and  without  right  set  out  said  car  of  fruit, 
and  unlawfully  stopped  the  same,  and  re- 
moved 420  boxes  thereof  from  the  car,  and 
converted  the  residue  to  their  own  use;  that 
the  bank  instituted  this  action,  and  omitted 
to  Join  the  intervener  in  Its  affidavit,  and 
that  the  bank  falsely  stated  In  its  affidavit 
of  claim  and  delivery  that  the  cause  of  de- 
tention of  said  frnit  was  unknown,  whereas 
it  knew  the  cause  thereof;  and  that  the  bond 
on  claim  and  delivery  was  void,  as  being 
Justified  to  before  the  attorney  for  plaintiff. 
To  that  complaint  in  intervention  the  rail- 
road company  filed  an  answer  denying  the 
material  allegations.  The  bank  answered 
the  complaint  in  intervention,  denying  the 
material  allegations  thereof,  and  averred 
that  it  was  the  owner  of  said  fruit.  This 
appeal  is  from  the  Judgment  and  order  de- 
nying a  new  trial.  It  will  be  seen,  there- 
fore, that  this  action  is  one  In  claim  and 
delivery,  with  an  intervener  setting  up  rights 
to  the  property. 

The  first  question  to  be  determined  Is  the 
ownership  of  the  apples  in  controversy.  If 
the  appellant  was  the  owner  of  them,  then 
the  judguieut  must  l>e  reversed;  but  'f  he 
is  not  the  Judgment  must  be  affirmed. 

It  upi>ear8  from  the  evidence  that  a  set- 
tlement was  made  or  attempted  between 
Porter  and  one  Russell  on  the  5th  day  of 
November,  and  Kussell  testified  as  follows: 
"I  had  a  conversation  with  him  [Porter]  on 
that  day,  prior  to  the  time  the  train  left, 
about  the  apples  in  controversy.  That  was 
a  proposition  to  sell  to  him.  I  said  I  would 
take  80  cents  a  tmx  for  them,  and  he  said 
he  would  give  me  75  cents,  and  I  did  not  sell 
them  to  him  for  75  cents."  He  also  testified 
that  after  Mr.  Porter  had  left  Kendrick,  on 
the  5th  of  November,  that  lie  receivetl  the 
following  receipt  from  O.  M.  Cleveland,  who 
had  charge  of  the  warehouse  operated  by 
Porter  in  which  the  apples  were  stored,  to 
wit:  "Received  of  H.  A.  Russell,  (JOO  Bx. 
App.  In  store.  Dollars.  O.  AI.  Cleveland." 
Russell  testified  that  on  the  evening  of  the 
5th,  after  receiving  that  receipt,  he  sold  the 
apples  to  the  bank,  and  that  he  acted  for 
the  bank,  and  ordered  the  apples  loaded  for 
shipment;  that  be  hired  a  man  to  expedite 
the  loading  of  the  same;  that  later  be  dis- 
covered that  some  pears  had  been  placed  in 
the  car,  and  he  thereupon  notified  the  agent 
of  the  railroad  company  not  to  ship  the  ap- 
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pies,  and  he  was  InformM  by  that  agent 
that  the  car  had  already  been  billed  out. 
Thereupon  he  informed  said  Cleveland  that 
he  had  sold  the  apples  to  the  respondent 
bank,  and  the  agent  thereui)on  tore  up  the 
bill  of  lading  that  he  had  issued  to  appellant. 
On  that  point  Mr.  Porter  testified  as  fol- 
lows: "A  bill  of  lading  was  issued  to  me 
for  that  car  of  apples  in  controversy  prior 
to  the  11th  of  November,  1901,  and  the  agent 
tore  it  up.  He  tore  it  up  after  Russell  had 
told  him  the  apples  belonged  to  the  bank." 
Hr.  Cleveland,  on  behalf  of  the  appellant, 
testified  as  follows  on  being  shown  said  re- 
ceipt: "I  recollect  the  circumstances  on 
which  I  signed  this.  This  Is  my  signature, 
and  I  would  call  this  a  memorandum  receipt. 
I  signed  this  about  half  past  11  or  12  o'clock 
November  5,  1001.  I  then  gave  it  to  Mr. 
Russell  as  soon  as  I  signed  it.  Mr.  Russell 
and  Mr.  Porter  were  doing  business  until 
pretty  near  11  o'clock  the  same  morning. 
Both  Mr.  Russell  and  Mr.  Porter  went  down- 
town, and  Mr.  Russell  came  back,  and  this 
was  Just  shortly  before  he  went  to  dinner. 
I  Issued  this  receipt  because  Russell  came 
and  asked  for  a  statement  of  what  he  had 
in.  He  wanted  to  know  If  I  would  give  him 
something  to  show  for  the  apples  he  had  in. 
I  says:  'I  will  give  you  something  to  show.' 
•  •  •  The  conversation  between  him 
[Russell]  and  Mr.  Porter  I  heard  lasted  from 
about  9  to  11,  and  this  business  transaction 
between  them  was  at  that  time.  I  heard 
the  conversation  they  bad  about  the  apples. 
Stating  it  the  best  I  can,  I  say,  the  first  I 
heard,  I  heard  Porter  say:  *I  will  give  you 
75  cents  a  box  for  the  apples.'  I  then  went 
over  and  listened  to  the  conversation  all  the 
way  through,  and  Mr.  Russell  says:  'I  think 
I  should  get  80  cents.  I  want  the  cash.  I 
want  you  to  buy  them  outright  now.'  Por- 
ter says:  'No,  Russell,  I  can't  do  it;  75  cents 
Is  all  they  are  worth.'  And  they  went  on 
talking  about  it  a  few  minutes  the  same  way, 
and  at  last  Porter  says:  'I  will  give  you  a 
guaranty  of  75  cents  a  box,  and  part  of  any- 
thing I  get  over  85  cents.  I  want  10  cents 
a  box  for  commission  for  handling  the  ap- 
ples.'"  The  witness  further  testified  short- 
ly after  10  o'clock  on  that  day  that  he  met 
Russell,  and  Russell  said:  "  'Cleveland,  I 
think  I  will  accept  that  offer  of  Porter;  that 
Is,'  he  soys,  '75  cents  a  box,  and  part  of  all 
he  gets  over  80  cents  a  box;  and  I  am  to 
get  a  part  of  everything  over  85  cents.' " 
The  witness  further  testified  that  Russell  In- 
structed him  to  get  the  apples  out  just  as 
soon  as  he  could,  and  that  he  started  to 
repack  and  load  the  apples  on  November  5th, 
and  completed  the  loading  about  7  o'clock 
p.  m.  November  9th.  Mr.  Porter  testified  as 
follows:  "I  say  I  bought  these  apples  from 
him  [Russell]  on  November  5th,  and  further 
that  Russell  wanted  80  to  90  cents  per  box 
for  the  apples  then.  So  on  the  5th  I  finally 
agreed  to  give  him  75  cents  a  box  for  every- 
thing but  the  Jeffries,  absolute,  and  then  I 


told  him  all  I  could  realize  above  85  cents  I 
would  divide  with  him — divide  between  us — 
and  he  said  be  would  let  me  know  later. 
That  related  to  these  apples  in  controversj'." 
The  appellant.  Porter,  further  testified  as 
follows:  "My  daybook  shows  I  gave  Russell 
credit  on  the  11th  [November]  for  those  ap- 
ples. I  presume  this  entry  was  made  after 
my  conversation  with  Jacobs  and  Suppiger. 
•  •  •"  It  appears  from  the  record  that 
the  appellant  and  said  Jacobs,  who  was 
president  of  the  bank,  and  Supplger,  who 
was  its  attorney,  had  a  conversation  with 
the  appellant  in  regard  to  the  settlement  of 
this  matter,  and  it  appears  from  the  above 
testimony  that  it  was  after  such  conversa- 
tion was  had  that  Porter  gave  Russell  credit 
for  the  apples.  The  witness  Russell  was  re- 
called, and  testified,  among  other  things,  as 
follows:  "The  conversation  I  had  with  Por- 
ter on  November  5th  about  selling  these  ai> 
pies  In  controversy  was:  I  told  him,  under 
the  circumstances,  I  was  willing  to  take  80 
cents  a  box  for  these  apples,  in  order  to 
square  up  my  account  with  the  bank,  and 
he  offered  me  75  cents  for  the  apples.  I 
didn't  accept  his  proposition.  Wlien  Cleve- 
land gave  me  the  receipt  [being  the  one 
above  set  forth] — this  warehouse  receipt — 
I  called  for  the  receipt  in  the  evening,  after 
Mr.  Porter  had  gone,  and  we  failed  to  make 
a  settlement,  and  I  told  him  [Cleveland]  I 
wanted  it  for  the  purpose  of  turning  it  over 
to  the  bank.  I  had  sold  the  apples,  and 
wanted  to  cover  my  overdrafts.  I  asked  him 
for  the  receipt,  and  he  gave  it  to  me.  I 
didn't  have  any  conversation  about  noon  the 
5th  of  November,  1901,  in  which  I  told  him 
I  had  accepted  Porter's  proposition  of  75 
cents  a  box  for  the  apples.  Mr.  Porter  be- 
ing there  at  the  time,  I  was  in  consultation 
with  Porter  himself,  and  I  went  to  dinner 
with  him  at  noon.  I  never  at  any  time  told 
Mr.  Cleveland  that  I  had  accepted  Porter's 
offer  of  75  cents  a  box  for  the  apples."  The 
above  quotations  from  the  evidence  are  suf- 
ficient to  show  that  there  was  a  substantial 
conflict  therein  as  to  the  ownership  of  said 
apples.  That  being  true,  this  court  is  not 
disposed  to  disturb  the  Judgment  of  the  trial 
court  on  the  ground  that  the  evidence  is 
not  sufficient  to  support  it. 

It  appears  from  the  record  that  prior  to 
November  11th  the  railroad  company  Issued 
a  bin  of  lading  for  said  car  of  apples  to  the 
appellant.  Porter,  and  thereafter  destroyotl 
said  bill  when  Russell  informed  the  agent 
that  the  apples  belonged  to  the  bank;  and 
It  appears  that  on  the  11th  day  of  November, 
at  the  request  of  Porter,  and  without  the 
consent  of  the  bank,  the  railroad  company 
issued  a  second  bill  of  lading,  and  pro- 
ceeded to  remove  the  car  of  apples  from  the 
state.  It  also  appears  that  Porter  told 
Jacobs,  the  president  of  the  bank,  and  also 
the  bank's  attorney,  on  the  morning  of  the 
11th  of  November,  that  he  would  not  ship 
the  apples;    and,  under  that  state  of  facts, 
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thp  nfflant  mlpht  trnthfnlly  say  In  his  af- 
fidavit in  claim  and  delivery  that  he  did 
uot  know  the  cause  of  detention  of  the  ap- 
ples by  defendant,  the  railroad  company. 

It  is  contended  that  the  receipt  above  set 
forth,  signed  by  Olereland,  Is  not  a  ware- 
house receipt;  that  Porter's  name  Is  not 
attached  to  It;  and  that  It  is  not  in  the  form 
prescribed  by  Sess.  laws  1899,  pp.  7,  8. 
That  contention  Is  admitted  by  counsel  for 
respondent.  But  however.  It  Is  a  receipt 
showing  that  Porter  had  stored  for  Rnssell 
t>00  boxes  of  apples,  and,  as  Porter  bad  not 
purchased  the  apples  from  Russell,  all  the 
claim  that  he  would  have  against  the  apples 
would  be  for  warehouse  or  storage  fees,  and 
such  fees  as  he  would  be  entitled  to  for 
handling  the  fruit;  and  the  record  shows 
that  be  was  tendered  by  the  bank  the  amount 
due  him  for  that  service,  and  we  think,  from 
the  entire  record,  that  that  was  all  the  In- 
terest that  Porter  had  In  the  apples.  The 
bank  having  purchased  the  apples  from  Por- 
ter, it  was  entitled  to  the  possession  of 
tbem  upon  tendering  or  paying  to  Porter 
the  amount  of  such  charges. 

Having  arrived  at  the  conclusion  that  the 
bank  became  the  owner  of  the  apples  by 
purchase  from  Russell,  it  is  unnecessary  for 
us  to  pass  upon  the  many  other  errors  as- 
signed in  regard  to  certain  Instructions  and 
the  admission  and  rejection  of  testimony. 

The  judgment  must  be  atflrmed,  and  it  is 
80  ordered,  with  costs  in  favor  of  the  re- 
spondent 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 


SPENCER  V.  MORGAN  et  al. 
(Supreme  Court  of  Idaho.     Jan.  20,  1905.) 

HERDING  AND  GRAZING  SHEEP— COXSTITUTIOR- 
AL  LAW— TWO  MILE  LIMIT  LAW— DAM- 
AGES—CONFLICT  IN   EVIDENCE. 

1.  The  construction  placed  on  sections  1210, 
1211,  Uev.  St.  18.S7,  in  the  cases  of  Sifors  v. 
Johnson,  «.">  Pac.  709,  54  L.  R.  A.  785,  97  Am. 
St.  Rep.  271,  and  Sweet  v.  Ballentine,  69  Pac. 
S)95,  holding  the  provisions  of  said  section  con- 
stitutional, is  the  settled  law  of  this  state. 

2.  The  Iceeping  of  live  stock  is  under  the  po- 
lice regulation  of  the  state,  and  such  police 
regulation  extends  over  the  public  lands  of  the 
United  States  within  the  state. 

3.  Under  the  provisions  of  section  1320,  Rev. 
St.  1887,  the  landowner  is  not  required  to  fence 
against  sheep  or  swine. 

4.  Where  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  and  judgment  will  not  be 
reversed. 

Stooludager,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Owyhee  Coun- 
ty;  George  H.  Stewart,  Judge. 

Action  by  Jasper  Spencer  against  J.  M. 
Morgan  and  A.  L.  Reynolds  to  recover  dam- 
ages for  the  herding  and  grazing  of  sheep, 
under  the  provisions  of  sections  1210,  1211, 
Rev.  St.  1887.  Judgment  for  plaintiff.  De- 
fendants ai>peal.    AtUriued. 


J.  P.  Nugent  and  S.  H.  Hays,  for  appel- 
lants. E.  Nugent  and  Perky  &  Blaine,  for 
respondent. 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent,  as  plaintiff,  in  the  probate 
court  of  Owyhee  county,  on  December  8, 
1902.  From  a  judgment  in  favor  of  the 
plaintiff  in  tbat  court  an  appeal  was  taken 
to  the  district  court.  On  a  trial  in  that  court, 
verdict  and  judgment  were  rendered  and  en- 
tered in  favor  of  the  plaintiff,  and  a  motion 
for  a  new  trial  was  overruled.  The  suit  was 
brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  appellants 
herding  and  grazing  their  sheep  within  two 
miles  of  the  residence  of  the  plaintiff,  and 
was  brought  under  the  provlsons  of  the  law 
commonly  known  as  the  "Two  Mile  Limit 
Law,"  as  embodied  in  sections  1210  and  1211 
of  the  Revised  Statutes  of  1887.  On  the  ver- 
dict of  a  Jury,  judgment  was  rendered  in 
favor  of  the  respondent  for  |299  and  costs 
of  suit  The  appeal  is  from  the  judgment 
and  order  denying  a  new  trial.  It  is  con- 
ceded that  the  land  upon  which  appellants 
grazed  and  herded  their  sheep  is  unoccupied 
and  unappropriated  public  land  of  the  Unit- 
ed States. 

It  is  first  contended  that  said  law  is  un- 
constitutional, for  the  reason  that  it  is  in  vio- 
lation of  the  Fourteenth  amendment  to  the 
Constitution  of  the  United  States,  in  that  it 
denies  to  appellants  the  equal  protection  of 
the  law,  and  deprives  them  of  their  property 
without  due  process  of  law;  that  there  is  an 
liupiie<l  license  given  by  the  United  States 
to  all  owners  of  stock  to  graze  tbem  upon 
the  public  lands.  The  constitutionality  of 
the  provisions  of  said  sections  1210  and  1211 
has  been  passed  upon  by  this  court  in  Sifers 
V.  Johnson,  65  Pac.  709.  54  L.  R.  A.  785,  97 
Am.  St.  Rep.  271;  Sweet  v.  Ballentine,  «9 
Pac.  995;  Pliipps  v.  Grover,  75  Pac.  64;  and 
Wailing  v.  Bown,  76  Pac.  318.  In  those  cas- 
es it  was  held  that  the  provisions  of  said 
sections  were  within  the  reasonable  police 
powers  of  the  state,  and  not  repugnant  to 
the  provisions  of  the  Fourteenth  amendment 
of  the  federal  Cionstitution,  or  to  any  of  the 
provisions  of  the  Constitution  of  this  state. 
In  support  of  that  contention  appellants  cite 
Buford  V.  Houtz,  133  U.  S.  320,  10  Sup.  Ct. 
30o,  33  L.  Ed.  320,  which.  It  Is  claimed,  holds 
that  the  implied  license  given  by  the  United 
States  to  all  classes  of  stock  to  graze  upon 
the  public  lands  is  a  property  right  which 
the  state  cannot  take  away,  and  that  such 
license  has  been  extended  to  stock  of  every 
description,  and  that  the  state  cannot  con- 
fine it  to  a  particular  class  or  within  special 
limits.  That  case  was  from  the  then  terri- 
tory of  Utah,  and  decided  under  the  laws  of 
that  territory  (now  state).  It  Is  there  held 
that  the  rule  of  the  common  law,  to  wit,  that 
the  owner  of  domestic  animals  was  liable 
for  trespass  of  such  animals  upon  the  un- 
Inclosed  land  of  bis  neighbor,   was  not  in 
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force.  By  the  statute  law  of  that  territory, 
domestic  animals,  when  not  dangerous,  were 
permitted  to  run  at  large,  without  responsi- 
bility for  their  getting  upon  such  lands,  and 
the  decision  of  Buford  t.  Houtz  was  rendered 
with  that  statute  in  view.  In  this  state  the 
running  of  hogs  at  large  is  prohibited,  and 
the  herding  and  grazing  of  sheep  are  prohib- 
ited within  two  miles  of  an  Inhabited  dwell- 
ing. The  decision  in  the  case  of  Buford  v. 
Houtz,  supra,  is  commented  upon  and  quot- 
ed at  considerable  length  in  Northern  Pac. 
By.  Co.  v.  Cunningham  (C.  C.)  89  Fed.  5W. 
The  court  there  said:  "The  case  of  Buford  v. 
Houtz,  133  U.  S.  320-332,  10  Sup.  Ct  307,  33 
!>.  Ed.  320,  upon  which  the  defendant  relies, 
would  be  concluslre  in  his  favor  upon  this 
hearing  If  the  local  law  upon  which  that 
decision  rests  prevailed  in  this  state.  In  the 
opinion  by  Mr.  Justice  Miller,  the  Supreme 
Court  is  careful  to  make  it  clear  that  in 
Utah,  where  the  case  arose,  the  rule  of  the 
common  law,  that  the  owner  of  domestic 
animals  should  be  liable  for  their  trespassing 
upon  uninclosed  land  of  his  neighbor,  does 
not  prevail,  but,  on  the  contrary,  his  right 
to  permit  them,  when  not  dangerous,  to  run 
at  large,  without  responsibility  for  their  get- 
ting upon  such  land  of  bis  neighbor,  is  a  7art 
of  the  statute  law."  It  was  not  intended 
by  the  decision  in  Buford  v.  Houtz,  or  of  any 
other  decision  of  the  Supreme  Court  of  the 
United  States  which  we  have  examined,  to 
prohibit  a  state  from  enacting  reasonable  po- 
lice regulations  as  to  the  keeping  of  live 
riock  within  the  state,  and  extending  such 
regulations  over  live  stock  that  may  be  herd- 
ed or  grazed  on  the  public  domain  within  the 
state.  Tledeman,  in  his  work  on  State  & 
Federal  Control  of  Persons  &  Property,  at 
page  838,  says:  "In  every  state  the  ieeping 
of  live  stock  is  under  police  regulation. 
•  •  •  The  clash  of  Interest  between  stock 
raising  and  farming  calls  for  the  Interfer- 
ence of  the  state  by  the  institution  of  police 
regulations;  and  whether  the  regulations 
shall  subordinate  the  stock-raising  Interest  to 
that  of  farnilng,  or  vice  versa,  in  the  case  of 
an  irreconcilable  difference,  as  is  the  case 
with  respect  to  the  going  at  large  of  cattle, 
is  a  matter  for  the  legislative  discretion,  and 
Is  not  a  Judicial  question.  In  the  exercise 
of  this  general  power  of  control  over  the 
keeping  of  live  stock,  the  state  or  municipal 
corporation  may  prohibit  altogether  the  run- 
ning at  large  of  such  animals,  and  compel  the 
owners  to  keep  them  within  their  own  In- 
closures."  The  views  of  this  court  on  the 
constitutionality  of  said  sections  1210  and 
1211  are  quite  full.v  set  forth  In  decisions  of 
this  court  alx)ve  cited,  and  we  hereby  affirm 
the  views  therein  expressed.  Under  the  pro- 
visions of  said  sections,  the  penalty  prescrib- 
ed Is  the  damage  sustained  by  the  injured 
party,  and,  as  to  an  element  of  damages,  this 
court  said  In  Sweet  v.  Ballentlne,  G9  Pac. 
1002:  "The  giving  of  damages  for  the  de- 
struction of  grasses  on  the  public  domain  by 


sheep  within  two  miles  of  the  dwelling  of  the 
settler  is  not  based  upon  the  idea  that  the 
settler  has  a  vested  property  right  in  such 
grasses.  The  settler  is  permitted,  under  the 
law,  to  recover  such  damages  as  a  penalty 
against  the  petitioner  because  the  latter  has 
done  that  which  the  law  forbids  and  makes 
unlawful.  And  said  statute  was  not  framed 
on  the  idea  that  the  settler  had  a  vested  right 
in  the  grasses  growing  on  the  public  domain, 
but  on  the  theory  that  one  who  violated  said 
law  should  pay  as  a  penalty  for  his  unlawful 
act  all  damages  that  a  settler  had  sustained 
by  reason  of  such  violation."  And  I  think 
the  actual  damage  sustained  by  the  settler 
by  reason  of  the  destruction  of  the  grasses 
within  the  two-mile  limit  is  a  proper  element 
of  damages  In  this  class  of  cages. 

It  is  contended  that  it  Is  the  duty  of  the 
farmer  to  fence  against  sheep,  under  the  pro- 
visions of  section  1320,  Bev.  St.  1887.  Said 
section  Is  as  follows :  "Any  person  having 
any  inclosure  in  conformity  with  the  provi- 
sions of  chapter  1  of  this  title  is  deemed  to 
possess  a  lawful  inclosure,  and  if  any  horses, 
mules.  Jacks,  Jennies,  cattle,  bogs  or  sheep 
break  into  such  inclosure,  the  attorney  or 
party  injured  has  a  lien  upon  such  animals 
until  he  Is  recompensed  for  all  damages  com- 
mitted by  said  animals:  provided,  that  per- 
sons owning  or  occupying  any  lands  which 
are  inclosed  by  any  water  course  or  natural 
embankment,  or  hill,  or  any  cliff  or  rocks, 
nay  have  the  same  examined  by  viewers  as 
is  provided  in  this  chapter,  and  if  such  ap- 
praisers report  the  same  a  sufficient  inclo- 
sure It  must  Je  deemed  a  lawful  inclosure." 

Chapter  1  of  the  title,  as  amended,  pro- 
vides what  shall  constitute  a  lawful  fence; 
and  it  is  obvious  that,  if  a  wire  fence  be 
so  constructed  as  to  constitute  a  lawful  fence, 
it  would  turn  neither  hogs  nor  sheep. 

The  question  of  contributory  negligence  on 
the  part  of  the  respondent  is  raised  on  the 
ground  that  he  failed  to  post  notices  on  the 
two  mile  limit  Hue  around  his  residence. 
There  is  no  merit  in  this  contention. 

Another  contention  is  that  the  damages 
awarded  are  excessive.  There  is  a  conflict 
in  the  evidence  upon  this  point;  the  plaintiff 
estimating  his  damages  from  ?200  to  $.500, 
and  the  defendant  Keynolds  estimating  the 
damages  at  about  $45.  There  being  a  sub- 
stantial conflict  In  the  evidence  on  that  point, 
this  court  is  not  inclined  to  disturb  the  ver- 
dict and  Judgment. 

The  Judgment  is  affirmed,  with  costs  In 
favor  of  the  respondent 

AILSHIE,  J.  (concurring).  I  have  hereto- 
fore, in  Walling  v.  Bown,  76  Pac.  318,  ex- 
pressed the  opinion  that  the  question  as  to 
the  constitutionality  of  sections  1210,  1211. 
Rev.  St.  1S87,  Is  a  subject  no  longer  open  to 
Judicial  consideration  and  determination  In 
this  state.  In  concluding  that  opinion,  I 
said:  "The  writer  of  this  opinion  is  of  the 
belief  that,  whatever  might  be  our  Judgment 
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now,  we  wonid  be  wholly  unjustified  In  open- 
ing these  questions  for  further  consideration 
by  this  court"  I  have  In  no  respect  changed 
my  mind  mi  this  phase  of  the  case  since  the 
WalUng-Bown  opinion  was  announced,  and. 
Indeed,  I  think  the  reasons  even  stronger  now 
than  they  were  then  for  applying  the  princi- 
ples of  stare  decisis  to  the  question  there 
considered. 

Upon  the  point  that  the  damage  allowed 
In  this  case  is  excessive,  I  have  examined  the 
evidence,  and  find  such  a  conflict  as  will  pre- 
vent this  court  from  disturbing  the  judg- 
ment 

For  the  forgoing  reasons,  I  concur  In  af- 
firming the  Judgment 

STOCKSLAGGR,  C.  J.  (dissenting).  For 
the  reasons  expressed  in  Sweet  v.  Ballentine, 
69  Pac.  995,  I  cannot  concur  in  the  conclu- 
sion reached  by  Mr.  Justice  SULLIVAK;  and 
for  the  reasons  expressed  In  Walling  v. 
Bown,  76  Pac.  318,  I  cannot  concur  In  the 
concurring  conclusion  reached  by  Mr.  Justice 
AILSHIE. 


SMALL  et  al.  v.  HARRINGTON  et  aL 
(Supreme  Court  of  Idaho.     Dec.  SI,  1904.) 

EQUITY— ADMISSION   OF  EVIDBNCE— NAVIGABLE 
STREAM  —  NUISANCE —  ABATEMENT— ACQUI*- 

TAL  WO  BAB  TO  CIVII.  ACTION ^AMENDMENTS 

TO    PLEADINGS NONSUIT    WHEN — SUFFICIEN- 
CY  OF  EVIDKN'CE. 

1.  In  the  trial  of  equity  oases  the  court  is 
not  confined  to  the  strict  rules  presoribed  for 
the  admission  of  evi<lence  in  Inw  eases. 

2.  An  action  may  be  maintained  by  a  private 
citizen  to  restrain  the  construction  of  a  nui- 
sance in  the  navigable  streams  of  this  state,  un- 
der the  provisions  of  section  3(>.33,  Key.  St.  1887. 

3.  The  trial  and  acquittal  of  a  party  charged 
with  the  construction  of  a  nuisance  in  a  navi- 
gable stream  of  this  state  by  a  jury  in  justice's 
court  is  no  bar  to  a  civil  action  to  restrain 
the  completion  of  the  alleged  nuisance. 

4.  Amendments  to  pleadings  at  any  stage  of 
the  proceedings  are  largely  within  the  sound 
discretion  of  the  trial  court. 

!).  A  motion  for  nonsuit  should  be  denied  un- 
less the  evidence  wholly  fails  to  establish  a  right 
of  recovery. 

li.  In  eqiulty  cases  the  appellate  court  will  ex- 
amine the  evidence  with  a  view  to  sustaining 
tli»  trial  court  in  its  findings  and  judgment,  but 
wil;  reverse  tbe  judgment  if  the  evidence  is  in- 
.nifricient  to  sustain  it. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County ;  E.  C.  Steele,  Judge. 

Suit  by  Albert  Small  and  Fred  W.  Emery 
against  Lafayette  Harrington  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed. 

E.  O'Neill  and  I.  N.  Smith,  for  appellants. 
McFarland  &  McFarland,  for  respondents. 

STOCKSLAGER,  J.  On  the  20th  day  of 
March,  1903,  respondents  In  this  action  filed 
a  complaint  In  the  district  court  of  Nez 
Perce  county  against  the  appellants,  setting 
out  facts  which,  in  tbe  opinion  of  tbe  district 


Judge,  warranted  the  Issue  of  an  Injunction 
restraining  certain  acts  until  the  further  or- 
der of  the  court  Thereafter,  and  on  the 
27th  day  of  March  following,  plainttfrs  filed 
an  amended  complaint 

The  first  paragraph  alleges  that  plaintiffs 
are  copartners  doing  business  at  Lewiston, 
Idaho,  under  the  firm  name  and  style  of 
Small  &  Emery,  and  that  they  are  engaged 
in  tbe  manufacture,  wholesale  and  retail,  of 
lumber,  shingles,  etc. 

Second.  That  since  the  20th  day  of  Au- 
gust, 1896,  plaintiffs  have  been  in  the  active 
possession  of  and  operating  a  sawmill  sit- 
uated on  the  south  shore  of  the  Clearwater 
river,  at  Lewiston,  and  that  plaintiffs  have 
operated  said  mill  and  are  operating  it  for 
the  purpose  of  manufacturing  lumber  and 
building  material  for  wholesale  and  retail 
trade;  that  ever  since  said  last-mentioned 
dates  plaintiffs  have  owned  large  quantities 
of  logs  on  and  along  said  river,  about  80 
miles  above  plaintiffs'  said  sawmill;  that  all 
logs  sawed  or  manufactured  Into  lumber  at 
said  mill  have  been  procured  on  and  along 
said  river  and  its  tributaries  at  points  all 
the  way  from  45  to  80  miles  above  tbe  site 
of  said  mill;  that  the  only  means  of  trans- 
portation of  logs  to  said  mill  is  by  floating 
them  down  said  river  in  rafts  or  drives. 

The  third  allegation  Is  that  the  Clearwater 
river  Is  a  navigable  stream,  and  that  the 
plaintiffs  and  the  public  generally  from  time 
immemorial  have  used  the  same  for  the  pur- 
pose of  driving  and  floating  logs,  rafts,  etc., 
down  the  same;  that  it  is  usual  every  spring, 
between  the  lOth  of  February  and  the  1st 
of  July,  for  said  stream  to  rise,  caused  by 
the  meiUng  snow  In  the  mountains;  that  It 
is  impracticable  and  impossible  to  drive  or 
float  rafts  or  drives  of  saw  logs  from  any 
point  50  miles  above  the  site  of  said  mill 
down  said  river  only  during  the  rise  there- 
of; that  plaintiffs  have  purchased  and  con- 
tracted about  2,000,000  feet  of  logs  to  be 
floated  down  said  stream  and  delivered  at 
their  said  sawmill  as  soon  as  they  can  be 
delivered;  that  said  timber  last  above  men- 
tioned is  situated  about  50  miles  above  said 
saw  mill;  that  plaintiffs  have  purchased  and 
are  now  purchasing  divers  other  large  quan- 
tities of  saw  logs,  which  they  intend  to  float 
down  said  river  when  the  spring  rise  comes; 
that  defendants  are  operating  or  claim  to  be 
operating  a  sawmill  on  tbe  south  shore  of 
said  Clearwator  river,  about  one-fourth  mile 
above  the  site  of  plaintiffs'  sawmill;  that 
there  Is  In  said  Clearwater  river  a  certain 
island,  which  commences  at  a  point  about 
a  quarter  of  a  mile  above  the  sawmill  of 
defendants,  and  extends  down  said  river  to 
a  point  a  short  distance  below  the  sawmill 
of  plaintift's;  tiiat  the  upper  point  of  said  Is- 
land is  very  narrow  for  some  distance,  but 
that  going  down  said  river  it  gradually  wid- 
ens until  it  is  alK>ut  400  feet  wide;  that  said 
upper  point  is  almut  l.")0  feet  from  the  south 
shore  of  said  river  at  and  near  the  site  of 
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defendants'  sawmill;  that  the  current  of  said 
river  is  divided  at  the  upper  point  of  said 
island,  one  part  of  said  current  or  channel 
running  and  flowing  along  the  south  shore 
of  said  river,  and  the  other  part  of  said 
current  or  channel  flowing  on  the  north  side 
of  said  island;  that  in  driving  and  floating 
rafts  and  drives  of  said  logs  and  timbers 
down  said  river  to  the  site  of  defendants' 
said  mill,  it  is  necessary  that  said  saw  logs 
be  floated  In  tEe  channel  or  current  on  the 
south  side  of  said  island;  that  If  said  logs 
are  permitted  to  get  on  the  north  side  of  said 
island,  or  in  the  current  or  channel  on  the 
north  side  of  said  island,  they  are  carried 
down  said  Clearwater  river  beyond  the  site 
of  plaiutifts'  mill,  and  Into  Snake  river,  and 
become  unmanageable  and  lost;  that  said  de- 
fendants are  proceeding  to  build  and  are 
wrongfully  and  unlawfully  building  a  series 
of  piers,  composed  of  large  and  divers  quan- 
tities and  piles  of  rock,  stone,  and  timber, 
in  said  Clearwater  river,  diagonally  across 
the  said  south  channel  of  said  river  from 
the  site  of  defendants'  said  mill  to  the  point 
of  said  Island  where  said  current  or  channel 
is  divided  by  the  point  of  said  Island,  and 
give  out  and  threaten  that  they  will  build 
and  complete  the  said  series  of  piers  diag- 
onally across  said  river  in  an  upper  direc- 
tion to  a  point  where  said  current  or  channel 
is  divided,  and  obstruct  the  passage  of  said 
south  channel;  that,  If  said  piers  are  com- 
pleted and  extended  by  defendants  as  afore- 
said, said  channel  will  be  obstructed,  and  it 
will  be  impossible  to  pass  any  raft  or  drive 
of  logs  or  other  crafts,  or  deliver  any  logs 
brought  down  said  river  at  the  site  of  plain- 
tiffs' sawmill;  that  the  building  of  said  piers 
will  obstruct  the  free  passage  and  use  of  said 
channel,  and  the  public  generally  will  be  pre- 
vented from  freely  using  the  same;  that, 
by  reason  of  the  plaintiffs  being  prevented 
from  the  use  of  said  channel  by  the  construc- 
tion of  said  piers,  they  will  suffer  great  and 
irreparable  damage  and  injury;  that,  when 
said  plaintiffs  come  to  float  their  said  logs 
down  said  channel,  the  said  piers  will  cause 
said  logs  to  be  stranded  thereon,  or  will  turn 
said  logs  Into  the  north  channel,  and  cause 
them  to  be  carried  beyond  plaintiffs'  mill 
and  into  Snake  river,  and  thereby  cause  the 
plaintiffs  to  lose  the  same,  and  cause  plain- 
tiffs great  damage,  in  the  sum  of  at  least 
$12,000;  that  defendants  will  continue  to 
construct  the  said  piers  unless  restrained  by 
the  court;  that  they  have  already  built  sev- 
en piers  In  and  across  said  channel  or  current 
as  aforesaid;  that  said  piers  are  at  least  12 
feet  wide,  and  one  of  them  at  least  100  feet 
long:  and  that  all  of  said  piers  average 
about  5  feet  in  height — that  is  to  say,  5  feet 
above  the  surface  of  the  water — and  If  said 
piers  are  completed  said  channel  will  be  com- 
pletely obstructed,  and  it  will  be  impossible 
to  float  or  drive  logs  through  the  same. 

The  fourth  allegation  is  that  the  Clear- 
water river,  at  the  point  where  the  piers  arc 


being  built.  Is,  and  ever  has  been,  navigable, 
and  said  south  channel  Is,  and  ever  has  been, 
navigable,  and  that  the  public  has  used  the 
same  for  passing,  floating,  and  driving  rafts 
and  drives  of  logs  and  other  crafts  down 
from  time  immemorial,  and  plaintiffs  have 
used  the  same  for  said  purposes  ever  since 
they  first  established  their  sawmill;  that  said 
south  channel  is  the  only  way  or  means  by 
which  plaintiffs  can  transport,  convey,  or  de- 
liver logs  at  their  said  sawmill;  that  at  all 
times  mentioned  plaintiffs  and  the  public 
have  had  the  right  to  use  said  channel;  and 
that  neither  of  said  defendants  has  any  right 
to  obstruct  the  free  passage  of  the  same. 

The  fifth  alleges  the.  insolvency  of  defend- 
ants, and  Inability  to  respond  in  damages, 
and  further  alleges  that  defendants  establish- 
ed their  said  mill  and  began  the  use  of  said 
south  channel  long  subsequent  to  the  time 
that  plaintiffs  began  the  operation  of  said 
mill  and  commenced  the  use  of  said  Clear- 
water river,  and  further  alleges  that  said  de- 
fendants have  committed  a  public  nuisance 
by  reason  of  their  acts  aforesaid. 

Then  follows  a  prayer  for  an  Injunction 
restraining  defendants  from  building,  con- 
structing, completing,  or  continuing  tiie  said 
piers,  or  otherwise  obstructing  the  free  pas- 
sage or  use  of  said  river,  and  particularly 
the  south  channel  or  current  thereof;  that 
on  final  hearing  the  Injunction  be  made  per- 
petual; that  the  said  nuisance  be  abated; 
and  that  plaintiffs  have  their  costs. 

Defendants,  answering,  admit  paragraph 
1  of  the  complaint. 

Paragraph  2  Is  denied  for  the  want  of  In- 
formation and  belief  sufficient  to  enable  them 
to  answer. 

Answering  paragraph  3,  defendants  admit 
that  the  Clearwater  river  at  the  time  herein 
mentioned  Is  a  navigable  stream  at  a  cer- 
tain season  of  the  year.  Deny  that  it  is 
practically  navigable  except  during  high  wa- 
ter In  said  stream,  and  admit  that  plaintiffs 
and  the  public  generally  have  during  the 
past  ten  years,  but  not  from  time  immemo- 
rial, used  It  for  floating  logs,  rafts,  timber, 
etc.,  down  the  same  during  the  high  water, 
and  admit  that  it  la  usual  during  late  spring 
and  early  summer,  to  wit,  during  the  last 
days  of  May  and  the  month  of  June,  for  the 
Clearwater  to  rise,  but  deny  that  it  Is  usual 
for  said  river  to  rise  or  be  at  the  stage  of 
high  water  at  any  other  season  of  the  year. 
Admit  that  said  rise  is  caused  by  melting 
snow.  Admit  that  it  Is  impracticable  and 
impossible  to  float  rafts,  etc.,  from  any  point 
50  miles  above  the  site  of  said  sawmill,  only 
during  high  water.  As  to  allegation  that 
plaintiffs  have  contracted  for  about  2.000,000 
feet  of  said  logs  to  be  floated  down  said 
river  to  said  mill,  and  have  purchased  and 
are  purchasing  other  large  quantities  of 
saw  logs  to  be  floated  down  said  river  to 
said  mill  when  said  spring  rise  comes,  these 
defendants  have  no  information  or  belief 
upon  the  subject  sufficient  to  enable  tbem 
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to  answer  that  allegation,  and  therefore  deny 
the  same,  aud  place  their  denial  on  that 
ground.  Admit  that  defendants  are  actually 
operating  a  sawmill  on  the  south  shore  of 
the  Clearwater  river,  about  one-fourth  mile 
above  the  site  of  plaintiffs  mill.  Deny  that 
there  is  in  said  river  any  island  which  com- 
mences at  a  point  about  one-fourth  mile 
above  the  sawmill  of  defendants,  or  extends 
down  said  river  to  the  point  a  short  distance 
l)elow  the  rawniill  of  defendants.  Aver 
the  fact  to  be  that  these  is,  except  in  high 
water,  a  strip  of  land  or  sand  bar  commen- 
cing ne.irly  opposite  in  the  Clearwater  river 
of  the  plaintiffs"  said  sawmill,  and  extending 
l)etween  the  slough  and  channel  of  the  Clearh 
water  river  westerly,  but  admit  that  in  ex- 
treme low  water  the  said  line  of  land  extends 
to  a  point  far  above  the  site  of  defendants' 
mill,  and  that  in  extreme  low  stages  of  water 
tlie  upper  portion  of  said  strip  is  simply  rif- 
fles of  water  flowing  slowly  over  gravel  on 
ya'id  bar.  Deny  tliat  said  alleged  island  at 
its  upper  point  is  very  narrow  for  some  dis- 
tance. Deny  that  it  widens  to  the  width  of 
40()  feet  at  ordinary  stages  of  water  at  its 
lower  end,  or  any  other  or  greater  width 
than  200  feet  at  ordinary  stages  of  water. 
Deny  that  said  upper  point  is  only  about  150 
feet  from  the  south  shore  of  said  river  at  or 
near  defendants'  sawmill,  but  aver  the  fact 
to  bo  that  the  said  strip  of  land  and  said  bar 
are  about  200  feet  to  the  north  of  the  south 
shore  line  at  blgli  water  of  said  river  at  and 
near  the  site  of  defendants'  mill.  Deny  that 
the  current  or  channel  of  said  river  is  di- 
vided at  the  upper  point  of  the  so-called 
Island,  or  that  there  Is  any  island  other 
than  stated  in  this  answer,  and  deny  all 
the  allegations  of  plaiutlfTs'  complaint  with 
reference  to  the  necessity  for  the  use  of 
what  is  known  as  the  south  channel  to  land 
logs  at  plaintiffs'  mill,  or  tliat  the  piers  will 
cause  the  logs,  rafts,  etc.,  to  pass  plaintifts' 
mill  aud  be  carried  into  Snake  river,  as  al- 
leged in  the  complaint.  Deny  all  that  part 
of  the  complaint  that  alleges  that  defendants 
are  constructing  piers  diagonally  across  or 
otherwi.se  said  south  channel  of  Clearwater 
river,  or  at  all,  as  alleged  in  the  complaint, 
or  tliat  the  building  of  the  piers  will  in  any 
manner  interfere  with  tlie  plaintifTs,  or  cause 
them  any  damage  whatever.  Deny  that,  if 
defendants  are  not  restrained  by  an  injunc- 
tional  order  of  the  court,  tliey  will  con- 
tinue to  construct  or  build  said  piers,  but 
aver  the  fact  to  be  that  all  of  defendants' 
piers  were  built,  constructed,  and  complet- 
ed prior  to  the  time  of  plaintiffs'  filing  their 
original  complaint  or  any  complaint  in  the 
cause,  and  deny  that  the  defendants  have 
made  any  threats.  Deny  that  by  said  piers 
they  have  obstructed  the  free  passage  or  use 
of  said  river.  Deny  that  the  defendants  are 
now  proceeding  to  wrongfully  or  unlawfully 
l)ulld  or  complete  said  series  of  piers,  but 
aver  that  all  piers  are  long  since  completed 
that  have  been  or  are  to  be  built  by  de- 


fendants during  the  present  season.  Admit 
that  they  have  built  during  the  present  sea- 
son Ave  piers,  and  no  more,  but  deny  that 
they  are  In  or  across  the  said  south  channel 
or  current  of  said  river.  Deny  that  said 
piers  are  at  least  12  feet  wide,  but  aver  that 
said  piers  built  the  present  season  are  GxlO 
feet,  and  admit  that  one  of  the  piers  is  alK>ut 
100  feet  long.  Deny  that  said  piers  average 
5  feet  in  height,  and  that  they  extend  5 
feet,  or  any  more  than  3  feet,  above  the  sur- 
face of  the  water  at  low  water. 

The  fourth  denies  all  the  allegations  in 
paragraph  4  of  the  complaint 

The  fifth  denies  all  the  allegations  in  para- 
graph 5  of  the  complaint. 

For  second  and  fourth  defenses,  to  the 
complaint,  defendants  allege: 

(2)  First.  That  the  defendants  are  part- 
ners in  the  said  mill  business  at  Lewiston, 
Idaho.  The  second  averment  is  that  de- 
fendants are  the  owners  of  the  land  upon 
which  their  mill  is  located  (describing  it). 
Tlilrd  describes  a  tract  of  land  to  the  west 
of  the  tract  upon  which  their  mill  is  located, 
alleged  to  liave  been  purchased  by  Starr  W. 
Soofield  of  AVilllam  Pliillips,  whereon  is  the 
slip  or  channel  on  which  is  held  the  logs  or 
timber  to  be  sawed  in  said  mill,  and  for  se- 
curing and  holding  the  same  in  place  are 
situated  the  piers,  five  in  number,  together 
with  the  slip  or  boom  piers  and  the  terminal 
piers.  Fourth  avers  that  said  slip  and  piers 
are  all  at  the  western  terminus  of  the  slough 
upon  the  Clearwater  river,  and  the  same 
lias  been  largely  improved  and  placed  in  its 
present  condition  by  opening  the  said  slough, 
and  extending  the  same  to  the  mill  of  de- 
fendants, so  that  the  slip  and  piers  serve 
the  purpose  of  receiving  and  holding  not  to 
exceed  100,000  feet  of  logs  for  the  use  of  de- 
fendants' mill,  the  capacity  of  which  is  30,- 
000  to  40,000  feet  of  said  luml>er  In  10  hours, 
and  without  which  said  slips  and  piers  the 
milling  operations  of  defendants  cannot  be 
successfully  conducted,  and  the  same  are  In 
no  way  an  obstruction  to  the  free  use  and 
navigation  of  the  Clearwater  river,  and  are 
enth-ely  within  and  upon  land  conveyed  by 
the  United  States  government  to  the  pred- 
ecessors of  defendants,  and  the  said  slips 
or  piers,  and  the  use  made  of  them,  are  in 
no  way  unreasonable  or  Improper  uses  of  the 
said  river  as  a  navigable  stream. 

(4)  That  said  portion  of  ground  upon  which 
is  situated  said  mill  of  defendants  and  the 
slips  and  plera  of  defendants  have  been  used 
for  milling  and  logging  and  log-holding  pur- 
poses by  the  defendants  and  predecessors  in 
the  sawmill  business  for  over  a  period  of  20 
years,  as  defendants  are  Informed  and  be- 
lieve, and  so  allege.  The  previous  slips, 
booms,  aud  piers  of  the  predecessors  of  these 
defendants  extended  further  Iwyoiid  and 
filled  more  space  than  those  of  defendants, 
and  neither  the  sli|)s,  booms,  nor  piers  of 
these  defendants  or  their  predecessors  liave 
been  or  now  are  au  um'easonable  use  of  any 
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portion  of  the  Clearwater  river,  or  in  any 
pay  a  nnlsance  on  or  along  the  border  of 
said  river,  but  are  a  suitable  and  proper  use 
of  the  defendants'  and  their  predecessors' 
own  property  adjoining  and  abutting  upon  a 
navigable  stream. 

For  a  third  and  separate  defense,  defend- 
ants pleaded  a  trial  in  the  court  of  Samuel 
Ii.  Thompson,  a  justice  of  the  peace  of  West 
Lewiston  precinct,  wherein  they  were  char- 
ged with  willfully  and  unlawfully  obstructing 
the  free  passage  and  use  of  the  Clearwater 
river,  which  was  a  navigable  stream,  by 
floating  in  said  river  the  obstructions  com- 
plained of  in  this  action;  that  a  trial  was 
had  in  said  justice's  court,  with  a  jury,  and 
they  were  acquitted  of  said  ctiarge;  and  that 
it  is  a  bar  to  tliis  action. 

On  May  8th  defendants,  by  leave  of  court, 
filed  an  amendment  to  their  amended  com- 
plaint, amending  paragraph  2  of  said  amend- 
ed complaint  by  alleging  that  ever  since  the 
20th  day  of  August,  1896,  plaintifTs  have 
been  the  owners  of,  and  entitled  to  and  in 
the  active  possession  of  and  operating,  a 
certain  sawmill,  thereupon  described,  and 
now  are  entitled  to  the  exclusive  possession 
of  the  lands  and  premises  upon  which  said 
sawmill  plant  Is  situated,  as  the  lessees 
thereof,  etc.  The  remainder  of  the  allega- 
tion is  covered  by  other  allegations  of  the 
complaint. 

We  have  set  out  very  fully  the  substance 
of  the  pleadings  in  this  case,  in  order  that 
the  true  situation  may  be  fully  understood. 

The  case  was  tried  without  a  Jury,  and  on 
the  19th  day  of  June,  1003,  the  court  filed 
findings  of  fact,  conclusions  of  law,  and  de- 
cree, which  were  in  favor  of  the  plaintiffs. 
The  language  of  the  decree  Is  that  "the 
temporary  restraining  order  heretofore  is- 
sued and  served  upon  defendants  herein  be, 
and  the  same  is  hereby,  made  absolute  and 
perpetual,  and  it  is  hereby  further  ordered, 
adjudged,  and  decreed  that  the  said  de- 
fendants [naming  them],  their  agents,  serv- 
ants, employes,  and  all  others  acting  under 
them,  be,  and  they  are  hereby,  perpetually 
enjoined  and  restrained  from  in  any  manner 
building,  erecting,  constructing,  or  complet- 
ing piers  in  or  across  the  south  channel  of 
the  Clearwater  river  from  the  site  of  de- 
fendants* sawmill  on  the  south  shore  of 
said  Clearwater  river,  in  the  city  of  Lewis- 
ton,  to  the  island  in  said  river,  or  at  any 
other  place  in  or  across  said  south  channel 
above  the  sawmill  site  of  Small  &  Emery,  or 
in  building  or  placing  any  other  piers  in  or 
across  said  south  channel  at  the  point  of 
said  piers,  or  in  otherwise  obstructing  the 
free  passage  or  use  in  the  customary  man- 
ner of  said  south  shore  of  said  Clearwater 
river."  .Judgment  was  entered  for  costs  on 
the  24th  day  of  June,  1903.  and  defendants 
filed  their  motion  for  a  new  trial,  alleging, 
first,  insufficiency  of  the  evidence  to  Justify 
the  decision  of  the  court,  and  that  the  de- 
cision is  against  law;  second,  errors  of  law 


occurring  on  the  trial  and  excepted  to  by 
the  defendants.  Said  motion  will  be  made 
upon  bills  of  exception  and  a  statement  of 
the  case.  On  the  7th  day  of  December, 
1903,  the  motion  for  a  new  trial  was  denied. 
The  appeal  is  from  the  Judgment  and  the  or- 
der overruling  the  motion  for  a  new  trial. 

It  seems  this  case  had  a  stormy  career 
from  the  time  the  motion  for  new  trial  was 
filed  until  the  statement  was  settled.  The 
record,  from  page  50  to  and  including  part 
of  page  92,  is  consumed  with  motions  and 
affidavits  in  opposition  to  such  settlement, 
which  are  met  by  connteraffldavits  of  appel- 
lants In  an  effort  to  justify  any  laches  that 
are  urged  by  respondent.  It  is  sufficient  to 
say  that  the  court  did  settle  the  statement 
on  the  7th  day  of  December,  1903,  and  we 
are  disposed  to  accept  his  conclusions. 

Many  of  the  assignments  of  error  are 
based  upon  the  ruling  of  the  court  in  the 
admission  or  rejection  of  evidence.  In  the 
trial  of  equity  cases  the  rule  seems  to  be 
that  courts  are  very  liberal  in  the  admission 
of  evidence;  the  theory  being  that,  in  the 
final  determination  of  the  action,  only  such 
evidence  as  is  competent  and  pertinent  to  the 
issues  will  be  considered.  We  are  aware 
that  this  rule  is  subject  to  abuse,  and.  if' 
carried  too  far,  might  work  a  great  hard- 
ship and  injury  to  either  party  to  the  litiga- 
tion. We  have  considered  the  errors  as- 
signed on  this  ground  In  the  case  at  bar,  and 
do  not  feel  inclined  to  hold  that  any  evi- 
dence was  admitted  that  was  misleading  or 
calculated  to  misdirect  the  court  on  the  ma- 
terial issues  involved.  If  it  were  made  to 
appear  by  the  record  that  the  court  based 
any  material  finding  or  conclusion  on  evi- 
dence that  should  have  been  excluded  as. 
not  being  relevant  to  the  issues,  or  for  any 
other  reason,  then  we  would  not  feel  In- 
clined to  hold  that  the  court  could  admit  any 
and  all  kinds  of  evidence,  and  be  Justified 
under  the  liberal  rule  above  suggested.  For 
recent  discussions  of  this  question,  see  King 
V.  Pony  Gold  Mining  Co.  et  al.  (Mont.)  72 
Pae.  309;  Metcalf  et  al.  v.  Bockoven  (Xeb.). 
90  N.  W.  406. 

Counsel  for  appellants  urge  that,  if  they 
have  created  a  nuisance  at  the  place  and  in 
the  manner  named,  the  plaintiffs  cannot  be 
heard  to  complain  as  private  citizens;  that, 
if  a  nuisance  is  to  be  removed  from  a  navi- 
gable stream  of  the  state,  it  must  be  at  the 
instance  of  the  Attorney  General,  on  behalf 
of  the  state.  Section  3G33,  Rev.  St.  Idaho 
1887,  provides  that  "a  private  person  may 
maintain  an  action  for  a  public  nuisance  if  it 
is  specially  injurious  to  himself,  but  not 
otherwise."  This  section  of  our  statute  has  . 
been  construed  by  this  court  in  Redway  et  al. 
v.  Moore,  3  Idaho  (Hash.)  312,  29  Pac.  104. 
In  construing  this  section,  the  court,  speak- 
ing tiirough  its  Chief  Justice  (Sullivan)  said: 
"Under  the  provisions  of  that  section  a  pri- 
vate person  may  have  his  action  to  abate  or 
restrain  the  continuance  of  a  public  nuisance, . 
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provided  he  alleges  and  shows  that  snch  nnl- 
sance  Is  specloJIr  l&jnrious  to  himself.  See 
authorities  cited."  We  think  this  a  correct 
construction  of  the  statute,  and,  farther,  that 
the  parties  brought  themselves  within  Its 
terms  In  this  complaint  They  allege  special 
damage  to  themselves  by  reason  of  the  ob- 
struction of  the  south  channel  of  the  Clear- 
water river,  and  state  In  plain  and  concise 
language  the  reasons  why  their  damage  Is 
different  from  that  of  the  general  public. 
Whether  they  were  able  to  establish  this  alle- 
gation, or  not,  has  nothing  to  do  with  the 
pleading. 

Counsel  for  appellants  also  urge  with  much 
enthusiasm  and  ability  that  the  court  erred 
in  not  permitting  the  appellants  to  show  that 
the  defendants,  or  some  of  them,  had  been 
arrested  on  a  criminal  complaint  and  tried 
in  a  Justice  court  of  one  of  the  precincts  of 
the  city  of  Lewiston  on  the  charge  of  main- 
taining a  public  nuisance,  involving  the  iden- 
tical question  Involved  in  this  case ;  that  the 
case  was  tried  by  a  jury  duly  and  properly 
selected,  and  that  after  a  full  and  fair  In- 
Testigatlon,  defendants  were  acquitted ;  that 
said  Judgment  is  a  bar  to  this  action.  We 
do  not  think  the  court  erred  In  this  ruling. 
The  mere  fact  that  the  Jury  did  not  convict 
defendants  of  maintaining  a  nuisance  is  no 
bar  to  a  civil  action  to  require  defendants  to 
abate  the  nuisance,  and  this  is  especially 
true  where  It  Is  shown  that  neither  of  the 
plaintiffs  was  the  complainant  In  the  crim- 
inal action.  If  the  contention  of  counsel  for 
appellant  is  to  be  upheld,  it  is  equivalent  to 
saying  that  an  acquittal  of  a  charge  of  grand 
larceny  by  a  Jury  regularly  selected  would  be 
•  bar  to  the  recovery  of  the  property  alleged 
to  have  been  stolen.  In  an  action  of  claim 
and  delivery. 

It  Is  next  urged  tliat  the  piers  were  com- 
pleted before  the  restraining  order  was  serv- 
ed upon  the  defendants,  and  for  that  reason 
the  order  was  improperly  issued,  and  should 
have  been  annulled  by  the  court  when  that 
tact  was  established.  If  the  work  was  com- 
pleted, as  contemplated  by  the  defendants, 
at  the  time  the  restraining  order  was  served. 
It  could  serve  no  purpose  derogatory  to  the 
rights  or  Interests  of  the  defendants,  and 
was  entirely  harmless,  so  far  as  tbey  were 
concerned.  We  find  no  order  requiring  the 
-defendants  to  remove  any  obstruction  placed 
in  the  Clearwater  river.  Neither  does  the 
decree  require  the  defendants  to  remove  the 
obstructions  already  placed  in  said  stream- 
only  to  desist  from  completing  the  work  of 
the  alleged  obstruction. 

The  serious  and  all-Important  question  be- 
fore us  for  determination,  ai«l  the  one  we 
approach  with  much  delicacy,  is,  was  the 
evidence  sufficient  to  support  the  Judgment? 
Whilst  the  rule  In  equity  cases,  as  enunciat- 
ed by  the  courts  generally,  and  this  court  re- 
peatedly, is  not  as  stringent  as  In  law  cases, 
it  is  the  policy  of  the  appellate  courts  to  sus- 
tain the  Judgment  of  the  trial  courts  when 
79  P.— 30 


It  can  be  done  without  apparent  infringe- 
ment of  the  rights  of  litigants.  The  learned 
Judge  before  whom  the  rmpectlve  rights  of 
the  parties  to  this  action  were  submitted 
found  for  the  plaintiffs,  rendered  a  decree 
accordingly,  and  afterward  refused  to  grant 
defendants  a  new  trial.  It  Is  shown  that 
this  litigation  Is  between  rival  mill  owners 
on  what  is  termed  the  south  channel  of  the 
Clearwater  river,  as  It  flows  by  the  city  of 
Lewiston.  No  one  else  has  any  Interest  in 
the  result  of  the  litigation,  so  far  as  the  rec- 
ord shows.  Before  the  plaintiffs  were  en- 
titled to  a  restraining  order,  such  as  was  is- 
sued on  the  final  determination  of  this  ac- 
tion, and  Judgment  rendered.  It  was  neces- 
sary for  them  to  establish  by  a  fair  prepon- 
derance of  the  evidence  that  the  use  made  of 
said  stream  by  appellants  was  unauthorized, 
unreasonable,  or  unnecessary.  Albert  Small 
was  the  first  witness  who  testified  for  plain- 
tiffs. After  testifying  to  the  partnership  and 
business  of  himself  and  company,  plaintiffs; 
that  they  were  the  owners  of  the  sawmill, 
and  had  been  at  its  present  site  for  the  past 
six  years,  and  that  they  rent  the  mill  site 
from  Volmer  &  Scott;  that  the  Harrington 
&  Parkyn  mill  Is  on  the  south  shore,  about 
one-fourth  of  a  mile  above  the  Small  &  Em- 
ery mill — be  says  both  mills  are  situated  on 
the  south  bank  of  the  south  channel  of  the 
Clearwater  river.  Fred  W.  Emery  testifies 
as  to  a  conversation  with  defendants  two  or 
three  days  before  the  injunction  was  issued 
or  filed.  As  he  states  It:  "Tbey  had  a  gang 
of  men  constructing  piers.  They  had  several 
of  them.  The  bottom  of  the  piers  laid  out 
and  built  part  way  up.  And  I  talked  with 
them  with  regard  to  leaving  an  opening  to 
get  through.  We  could  not  get  through 
them.  The  piers  were  built  of  rock  and  tim- 
ber, and  cribbed  up  with  timber,  and  filled 
with  rocks.  One  was  100  feet  long,  probably 
12  feet  wide.  I  took  it  to  be  about  5  feet 
above  low  water.  The  other  piers  looked  to 
me  to  be  built  somewhere  at  the  bottom  about 
10  or  12  feet  long  and  6  or  8  feet  high. 
There  were  five  that  I  counted  at  that  time — 
piers — in  the  course  of  construction.  The 
100-foot  pier  was  completed.  The  one  at  the 
outer  end  of  tbe  Island,  probably  10  or  12 
feet  square —  These  piers  extended  100  to  150 
feet  from  tbe  bank,  out  to  the  point  where 
tbe  channel  was  cut  or  parted  by  the  island. 
The  outer  pier  extended  out  where  It  was 
all  out  of  water  In  low  water.  The  old  raft 
channel  runs  through  where  this  long  pier 
ia.  Right  by  tbe  corner  of  tbe  mill  there  is 
the  deepest  water.  •  •  •  There  was  no 
way  of  rafting  logs  through  these  piers,  as 
they  were  being  constructed,  when  ttie  water 
was  down.  Tbe  only  way  was  to  cut  tbe  raft 
to  pieces,  and  shove  them  through  a  log  at 
a  time."  Albert  Small  testified  to  seeing 
parties  at  work  about  the  12th  of  April,  1903, 
constructing  piers,  their  manner  of  construc- 
tion, etc.  Emery  and  Small  both  testified 
that  there  was  no  other  means  ol  gittting 
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their  logn  along  tbe  Clearwater  down  to  tbelr 
mill,  except  by  rafting  and  driving  tbeni 
down  tbe  Clearwater  river.  Emery  says: 
During  tbe  spring  rise,  logs  cannot  be  talien 
down  the  north  channel  of  tbe  river  and 
landed  at  tbelr  mill.  "Tbe  way  tbe  mill  is 
situated,  the  island  runs  down  at  tbe  north 
of  the  mill ;  and.  If  we  come  down  tbe  north 
channel,  we  pass  our  mill  before  we  get  to 
the  foot  of  the  island,  and  could  not  get  a 
raft  In  if  we  tried.  During  the  spring  rise, 
if  rafts  or  drives  are  not  landed  at  our  mill, 
they  go  Into  Snake  river."  These  piers  ex- 
tend from  defendants'  mill  diagonally  up- 
stream across  tbe  south  channel  to  where  tbe 
current  of  tbe  river  is  divided.  Small  says: 
"Tbe  piers  stop  navigation  practically  with 
anything  but  a  small  boat  or  any  small  con- 
veyance. It  is  not  possible  to  talie  a  raft  of 
logs  and  land  it  at  our  mill  site  by  going  to 
the  north  of  these  piers."  Chas.  Adams  tes- 
tified: "I  have  been  running  logs  and  rafts 
on  tbe  Clearwater  river  ever  since  four  years 
before  1877.  In  coming  down  the  Clearwater 
river,  we  would  have  to  go  down  the  south 
side  of  tbe  channel  all  the  time  to  reach  the 
Small  &  Emery  mill.  You  could  not  take  a 
raft  around  that  east  pier — that  is,  north  of 
it — and  then  land  it  at  Small  &  Emery's  mill, 
because  it  would  take  us  on  tbe  main  river. 
Danger  of  coming  into  the  Snake — certainly 
lo.se  the  raft"  George  White  testified  that 
there  is  no  other  way  to  get  a  raft  to  Lewis- 
ton,  other  than  bringing  it  down  the  south 
channel  of  the  Clearwater  river.  James  G. 
Evans  testified:  "I  used  this  south  channel 
in  bringing  these  rafts  down  and  landing 
tbem  at  the  Small  &  Emery  mill.  That  was 
tbe  usual  way  to  bring  logs  down.  I  saw 
tbe  piers  that  were  being  put  in  the  south 
channel  along  in  April.  I  saw  tbem  before 
any  of  them  were  broken  or  washed  out. 
Well,  I  think  they  stopped  tbe  running  of 
rafts.  You  could  not  run  rafts  through 
them.  I  do  not  tbink  a  person  bringing  a 
raft  down  the  Clearwater  river  could  get 
north  of  tbe  piers  and  land  at  Small  &  Em- 
ery's mill.  A  draught  of  water  would  take 
him  beyond  tbe  bar  or  Into  the  main  river. 
It  would  take  him  down  tbe  Snake  below 
Small  &  Emery's  mill."  Capt  Epbraim  W. 
Baughman  testified:  "I  know  where  the 
sawmill  of  Small  &  Emery  is  situated.  I 
hardly  think  it  would  be  possible  to  bring 
logs  and  rafts  of  logs  down  tbe  Clearwater 
river  and  land  them  at  tbe  sawmill  of  Small 
&  Emery  without  bringing  them  through  the 
south  channel.  That  Is  my  idea.  It  couldn't 
be  possible.  If  you  miss  the  south  channel, 
I  do  not  think  you  could  stop  it  I  am  sure 
you  could  not  unless  you  had  a  very  strong 
line  to  get  in  around  tbe  island.  I  do  not 
think  it  would  be  possible  to  get  it  In  after 
getting  It  outside  on  the  north  side  of  the 
island.  It  would  go  down  in  .spite  of  all  they 
could  do  with  oars  or  power  that  could  get 
on  tbe  raft." 
This  is  the  evidence  upon  which  learned 


counsel  for  respondents  ask  the  court  to  sus- 
tain the  Judgment  of  tbe  lower  court.  It  is 
largely  copied  from  their  brief,  and  an  ex- 
amination of  the  record  discloses  that  it  is  a 
fair  synopsis  of  the  evidence  given  by  tbe 
witnesses  on  behalf  of  the  plaintiffs.  At  the 
close  of  plaintiffs'  evidence,  defendants  mov- 
ed for  a  nonsuit  on  the  ground  of  an  objec- 
tion to  the  amendment  of  the  complaint,  and 
further  that  tbe  only  injury  attempted  to  be 
shown  in  this  case  is  one  resulting  from  an 
alleged  Infraction  of  a  common  right,  and 
that  there  is  no  evidence  to  show  that  the 
defendants  have  made  any  unreasonable  or 
imprudent  use  of  tbeir  mill  site,  or  of  their 
right  to  construct  piers  in  a  navigable  stream; 
that  the  evidence  shows  that  plaintiffs  and 
defendants  both  maintain  mills,  and  are 
simply  competing  companies;  that  tbe  evi- 
dence shows  that  there  is  no  careless  exer- 
cise of  tbe  public  right  and  no  reckless  use 
thereof  shown;  that  an  individual  cannot 
maintain  an  action  for  tbe  enforcement  of  a 
common  right,  such  as  is  attempted  to  be 
shown  in  this  case;  and  that  the  private 
appropriation  of  a  portion  of  a  navigable 
stream  is  not  shown  to  be  a  nuisance  ot 
which  tbe  court  will  take  any  notice  or 
knowledge.  This  motion  was  overruled,  and 
we  think  properly  so.  Tbe  filing  of  tbe 
amendment  to  the  complaint  was  a  matter 
largely  within  the  discretion  of  the  court 
and  we  find  no  abuse  of  his  discretion.  We 
find  no  error  in  overruling  the  motion  for 
nonsuit  on  any  of  the  grounds  alleged  in  tbe 
motion. 

Defendants  then  called  Jacob  Sharrah  as  a 
witness,  who  testified  that  he  had  resided 
in  I^iewiston  21  years,  and  Us  occupation 
was  teamster.  Knows  the  location  of  both 
sawmills,  and  has  hauled  lumber  and  wood 
for  both  companies.  "I  know  of  logs  coming 
to  tbe  Small  &  Emery  mill  site  soon  after  I 
come  here.  Elliott  &  Emery,  I  believe, 
brought  a  drive  of  logs  to  this  same  location 
where  their  mill  now  Is;  and  tbe  drive  was 
all  brought  together,  I  think,  with  Mr.  Har- 
rington's. I  don't  think  anything  about  it 
I  know  it  I  know  Mr.  Harrington's  and 
Emery  &  Elliott's  drive  was  brought  to- 
gether in  one  drive,  and  right  at  the  point  of 
this  island  there  was  a  place  arranged  there 
to  divide  the  logs.  They  ran  one  drive  Into 
the  slough,  where  tbey  bad  a  boom  to  bold 
tbe  logs,  and  the  others  tbey  had  a  boom  on 
the  outside  of  tbe  Island.  To  the  north  of  the 
island.  In  the  main  Clearwater  river,  they 
ran  that  drive  down  the  Clearwater  river  to 
the  mouth  of  the  slough — tbe  Emery  &  El- 
liott slough,  now  the  Small  &  Emery  Mill 
slough — and  backed  tbem  into  the  sloagh, 
where  there  was  deep  water,  where  they  had 
no  trouble  in  holding  them.  Yes,  sir;  they 
came  out  north  of  what  tbey  designate  as  tbe 
Island  north  of  their  mill  site,  and  went  to 
the  west  end  of  tbe  island.  Harrington  sent 
his  logs  down  tbe  other  slough."  He  fur- 
tbe?  testifies  that  Al  Smith  brought  a  drive 
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of  logfl  to  the  Emery  &  Smnll  mill,  and  they 
were  handled  in  the  same  way.  Asked  if 
there  was  any  tronble  In  bringing  logs  down 
that  way,  he  said:  "There  is  no  tronble  at 
the  same  time  of  the  year  they  were  brought 
down  there.  It  was  In  low  water — ^brought 
down  generally  from  September  to  Febru- 
ary and  March,  before  the  water  began  to 
rise  much.  I  am  pretty  certain  it  was  in 
September  when  Mr.  Smith  brought  his  logs 
down  on  the  north  side  of  the  Island.  It  was 
twenty  years  ago  this  summer  that  Smith 
brought  his  logs  down.  When  I  first  came 
here,  there  was  no  passageway  between 
these  mills  for  the  floating  of  logs.  No  water 
ran  through  there  at  all.  To  the  best  of  my 
recollection,  there  has  not  been  any  water 
run  through  that  slough,  until  about  four  or 
five  years  ago,  since  I  have  been  here;  that 
is,  at  low-water  mark. 

El  O.  Cummings  testified  as  to  the  accu- 
racy of  the  pictures  marked  as  defendants' 
exhibits. 

J.  D.  Selbert  testified  that  he  was  engaged 
in  logging  and  rafting  on  the  Clearwater 
rlrer,  and  has  been  so  engaged  three  or  fonr 
years.  Acts  as  pilot  on  rafts.  Thinks  he  is 
familiar  with  the  channel  and  currents  of 
the  river.  Knows  the  situation  of  both  mills. 
Familiar  with  the  channel  and  currents  be- 
tween those  mills.  Has  noticed  some  piers 
east  of  the  Harrington  &  Farkyn  mill.  After 
describing  the  piers — has  run  rafts  over  that 
ground  to  the  east  of  the  Harrington  &  Far- 
kyn mill  between  the  waterworks  or  pump- 
ing plant  station  and  these  mills.  "Well, 
with  the  piers  there.  It  would  be  the  proper 
plan  to  go  around  outside  of  it  to  the  north 
side  of  it.  To  the  north  of  these  piers  is  a 
Ruitable  and  proper  passageway  for  rafts  at 
a  rafting  stage  of  water  to  get  into  the  Small 
&  Bmery  mill.  A  man  can  get  in  there. 
About  two  feet  is  the  average  rise  in  water 
to  enable  the  average  raftsman  to  come 
down  the  river.  At  two  feet  of  water  I 
don't  think  you  can  safely  pass  to  the  north 
of  the  piers  with  a  raft  and  go  into  the 
Small  &  Emery  slough;  stick  on  the  bar  be- 
low. No  trouble  in  getting  by  these  piers 
at  that  stage.  I  don't  think  so.  That  shal- 
low piece  of  water  you  would  get  stuck  on 
or  have  trouble  with  is  almost  north  and 
northwest  of  the  Harrington  &  Parkyn  mill, 
and  even  in  the  mouth  of  the  slough  that 
leads  to  the  Small  &  Emery  sawmill  down 
Ijelow  the  Harrington  mill.  I  have  noticed 
the  stage  of  the  water  yesterday,  not  to-day. 
You  could  keep  outside  of  those  piers  at  that 
stage  of  the  water  to  the  north,  and  go  into 
the  Small  &  Emery  slough.  At  still  higher 
stages,  the  higher  the  water  the  better  to 
keep  outside  of  the  piers.  You  couldn't  get 
into  the  channel  on  the  north  side.  The 
north  side  channel  it  would  be  impossible. 
With  a  low  stage  of  water,  you  couldn't  get 
into  the  north  channel.  I  ran  22  rafts  down 
the  last  year  on  the  Clearwater.  I  don't  re- 
member bow  many  the  year  before — nine  or 


ten.  I  am  engaged  in  that  business  all  the 
time  when  there  is  a  rafting  stage  of  water." 

J.  T.  Hamm  testified  that  he  helped  to 
construct  a  portion  of  those  piers.  "I  think 
my  first  time  there  to  take  any  notice  of  the 
piers  was  about  the  24th  of  December  last. 
I  know  of  rafts  being  passed  down  by  the 
Harrington  &  Parkyn  sawmill.  Since  that 
time  on  the  4th  of  April,  1003,  there  was  a 
raft  went  on  the  north  of  it — run  down.  It 
was  a  raft  that  Small  &  Emery  bought  above, 
and  they  run  it  on  the  north  side  of  the  pier. 
Mr.  Emery  was  there  with  another  raft  that 
came  in  prior  to  this,  and  they  were  cutting 
those  logs  loose,  and  these  gentlemen  wanted 
to  sell  them  this  other  raft  and  went  down 
and  spoke  to  Emery,  and  says:  'I  will  sell 
you  the  raft,  but  we  want  to  take  it  on  the 
outside  of  the  piers.'  Mr.  Parkyn  said  that. 
He  spoke  to  Emery  and  said:  'We  want  you 
to  buy  this  raft,  of  course;  but,  understand, 
we  want  to  make  a  test  of  this,  to  see  wheth- 
er the  raft  can  be  run  on  the  outside  on  this 
point — outside  the  piers' — ^and  that  'Harring- 
ton &  Parkyn's  responsibility  is  behind  this 
raft  if  it  is  lost,  and  we  will  take  it  around.' 
However,  there  was  no  definite  answer  made 
in  regard  to  that,  and  we  started  up  to  the 
raft.  'Now,'  says  Mr.  Parkyn,  'you  say  that 
that  can't  be  run  around  there.'  He  said 
this  to  Emery.  'I  think  it  can,  and  we  will 
make  a  test  case  of  it.'  Mr.  Parkyn  and  the 
man  that  had  the  raft  started  down  the 
river  to  run  around  the  piers,  and  they  come 
down  all  right,  and  tied  up  the  raft"  On 
cross-examination,  said  he  was  an  employ^ 
of  the  defendants. 

George  A.  Frost  testified  he  had  resided  in 
Lewiston  32  years,  and  gave  a  description 
of  the  river  in  its  various  changes  since  that 
time.  What  is  termed  the  south  channel  is 
not  as  it  was  when  he  first  knew  it.  Fol- 
lowed boating,  logging,  and  rafting  on  the 
Clearwater  a  number  of  years.  Has  taken 
rafts  to  the  site  of  Small  &  Emery's  mill, 
through  what  is  called  the  north  channel, 
but  conditions  have  changed  since  the  con- 
struction of  the  two  mills,  and  does  not  en- 
lighten the  court  very  much. 

J.  O.  Maxon,  recalled  for  defendants,  testi- 
fied: Was  engaged  in  rafting  from  1873  to 
1881  on  the  Clearwater.  Knows  the  present 
condition  of  the  channels  at  Lewiston,  and 
the  situation  of  the  piers.  "The  east  pier 
stands  just  barely  on  the  edge  of  the  water 
in  low  water,  as  far  as  my  remembrance 
serves  me.  From  my  experience  as  a  rafts- 
man, I  would  say,  as  to  the  taking  of  rafts 
north  of  the  east  pier  and  landing  at  Small 
&  Emery's  mill,  as  the  river  now  is  at  the 
present  stage  of  water.  It  can  be  done  easily. 
It  can  be  done  at  a  reasonable  rafting  stage." 

Jacob  Taylor  testified  he  had  been  engaged 
In  logging  on  the  Clearwater  seven  years. 
Is  a  pilot.  Ran  28  rafts  last  year.  Is  famil- 
iar with  the  rafting  business.  Is  familiar 
with  the  water  between  the  power  house  to 
the  mouth  of  the  slough  below  the  Small  & 
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Emory  mill.  Knows  where  tbe  piers  are  !<>• 
cated.  "Low  water  permits  the  running  of 
rafts  between  the  power  house  and  the  Small 
&  Emery  mill,  and  what  we  raftsmen  call 
Mow  water  running  stage.'  Whenever  the 
upper  rlrer  is  so  we  can  clearly  nin  rafts 
with  safety,  we  can't  go  through  the  slough. 
The  obstruction  comes  with  reference  to  go- 
ing through  the  slough  at  such  stage  Just  be- 
low the  Harrington  &  Parkyn  mill — between 
that  and  Emery's  mill.  To  pass  between  the 
power  house  and  the  Small  &  Emery  slough, 
we  have  to  have,  I  should  Judge,  anyhow, 
four  feet  above  low  water  up  in  the  main 
river;  and,  with  four  feet  of  water  above 
low-water  mark,  I  can  pass  to  the  north  of 
the  piers  of  the  Harrington  &  Parkyn  mill 
with  safety  and  easily.  I  consider  it  a  suit- 
able and  proper  passageway  for  rafts  coming 
through  from  the  power  bouse  to  Small  & 
Emery's  slough  or  mill.  I  would  consider 
that  I  could  run  a  raft  around  to  the  north 
of  the  piers  at  any  time.  I  can  run  a  raft  on 
the  river  and  go  to  this  mill — Small  &  Emm- 
ery's mill.  I  was  on  the  river  about  the  28th 
of  March  with  a  raft  at  the  power  house. 
Mr.  Emery  got  the  raft.  We  stopped  the 
raft  at  the  landing  with  a  rope,  and  Fred 
Emery  told  me  to  take  the  raft  on  down  and 
run  it  on  to  Parkyn's  piers,  and  stop  It  there. 
Well,  I  didn't  want  to  go  down  on  the  piers, 
because  I  didn't  want  to  knock  those  piers 
out.  He  said,  'Benson  is  about  there,  and  we 
want  to  get  that  down;'  and  I  run  the  raft 
down,  and  let  the  piers  stop  the  raft.  The 
raft  knocked  one  pier  over,  and  lodged 
against  another  one  and  stopped." 

William  Benson  testified  that  be  was  a 
raftsman,  and  knew  the  river  from  the  power 
house  to  Small  &  Emery's  mill.  Somewbere 
about  the  13th  or  14th  of  April  he  took  a 
raft  of  telephone  poles  from  tbe  ijower  house 
north  of  the  piers,  and  landed  it  Just  above 
Small  &  Emery's  mill.  It  was  a  hard  raft 
to  handle.    Water  was  low  at  the  time. 

C.  E.  Stcbbins  testified  that  he  helped  to 
construct  the  piers.  Thinks  It  is  about  200 
feet  from  tbe  piers  to  the  north  of  tbe  bar. 
"When  we  built  tbe  east  pier  there  was  about 
IS  inches  of  water  around  it.  'Xhe  water  got 
de<'i)er  out  from  the  pier." 

Wm.  W.  Mci^ort  testified  he  assisted  in  tbe 
construction  of  the  piers. 

Frank  Parkyn  testified  as  to  the  construc- 
tion of  the  piers;  that  it  is  possible  to  take 
a  raft  north  of  the  piers.  "There  is  never 
a  raft  nearly  so  wide  as  the  deep  water  north 
of  the  piers.  There  is  never  any  rafts  wide 
enough  to  fill  the  space  available."  Took  a 
raft  bought  of  Thomas  by  Emery  past  tbe 
piers,  and  lauded  it  at  Small  &  Emery's  mill. 
Testified  that  he  had  tested  the  channel  by 
dropping  chunks  and  sticks  in  the  channel 
north  of  the  piers,  and  that  they  did  not  go 
to  the  north  channel  of  tbe  river. 

Some  witnesses  were  called  in  rebuttal,  but, 
in  our  view  of  the  case,  it  was  on  unimport- 
ant, liumaterial  issues,  except  the  evidence 


of  Mr.  F.  W.  Emery,  who  testified  with  refer- 
ence to  tbe  raft  taken  by  the  piers  by  Mr. 
Parkyn.  He  called  it  a  "little  Bkate  of  a 
raft."  and  said  be  did  not  see  it  go  by  tbe 
piers. 

Applying  tbe  law  as  we  understand  it  to 
the  facts  in  this  case,  we  do  not  think  this 
Judgment  can  be  sustained.  The  Legislature, 
in  providing  for  the  construction  of  dams 
and  booms  in  the  rivers  and  creeks  of  the 
state.  In  section  835,  Bev.  St  1887,  says:  "No 
dam  or  boom  must  be  hereafter  constructed 
or  permitted  on  any  creek  or  river  unless 
said  dam  or  boom  has  connected  therewith  a 
sluiceway,  lock  or  fixture  sufficient  and  so 
arranged  as  to  permit  timber  to  pass  around, 
through  or  over  said  dam  or  boom  without 
unreasonable  delay  or  hindrance."  It  will  be 
observed  that  the  Legislature,  by  that  sec- 
tion, has  provided  for  tbe  use  of  tbe  streams 
of  the  state  for  logging  purposes,  and  has 
provided  such  safeguards  as  will  best  protect 
all  concerned.  By  the  terms  of  this  section 
of  our  statute,  there  can  be  no  question  of 
the  right  of  appellants  to  construct  tbe  piers 
complained  of,  if  they  have  so  constructed 
them  as  to  permit  others  to  use  the  stream 
without  unreasonable  delay  or  hindrance.  It 
seems  that  only  tbe  two  mill  companies — tbe 
appellants  and  respondents  in  this  action — 
are  using  the  channel  where  the  piers  are 
constructed,  but  this  fact  has  nothing  to  do 
with  the  situation.  If  the  piers  are  not  con- 
structed as  contemplated  by  tbe  statute,  tbe 
Judgment  should  be  affirmed.  The  act  of  tbe 
Legislature  legalized  the  construction  of  tbe 
piers,  with  certain  restrictions.  In  Dutton 
V.  Strong,  1  Black,  23,  17  L.  Ed.  29,  Mr. 
Justice  Clifford  says:  "Bridge  piers  and 
landing  places,  as  well  as  wharves  and  per- 
manent piers,  are  fretiuently  constructed  by 
tbe  riparian  proprietor  ou  the  shores  of  nav- 
igable rivers,  bays,  and  arms  of  tbe  sea;  and, 
where  they  conform  to  the  regulations  of  the 
state,  and  do  not  extend  below  low-water 
mark.  It  has  never  been  held  that  they  were 
a  nuisance,  unless  it  appeared  they  were  an 
obstruction  to  tbe  paramount  right  of  navi- 
gation. Whether  a  nuisance,  or  not.  Is  a 
question  of  fact;  and,  where  they  are  con- 
fined to  tbe  shore,  and  no  positive  law  or 
regulation  was  violated  In  their  erection,  the 
presumption  is  that  they  are  not  an  obstruc- 
tion, and  be  who  alleges  tbe  contrary  must 
prove  it."  See  Yates  v.  Milwaukee,  77  U.  S. 
407,  19  L.  Ed.  080.  In  Stevens  Point  Boom 
Co.  V.  Beilley,  40  N.  W.  978— a  Wisconsin 
case — it  is  said:  "The  right  in  question 
[maintaining  a  boom]  necessarily  implies 
some  intrusion  into  navigable  water  at  peril 
of  obstructing  navigation."  In  Attorney  Gen- 
eral V.  Evart  Booming  Co.,  34  Mich.  462,  tbe 
court  says:  "But  like  common  carriers  [boom 
companies]  on  the  same  route,  which,  in  a 
certain  sense,  they  are,  they  must  put  up 
with  these  inconveniences  arising  from  [ap- 
propriations of  parts  of  streams],  so  far  as 
tbey  are  not  reasonably  avoided.    'Xhey  con- 
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stitnte  no  nuisance,  anfl  neither  party  con- 
ducting Its  business  in  a  proper  and  prudent 
manner  can  be  subject  to  either  public  or 
private  complaint  Any  injury  under  such 
management  must  be  considered  Incidental 
to,  and  Inseparable  from,  the  exercise  of  a 
general  right."  See  Famham'g  Water  & 
Water  Rights,  vol.  1,  p.  430.  In  Lancey  v. 
GlifTord,  54  Me.  487,  02  Am.  Dec.  OGl.  may  be 
found  a  very  full  discussion  of  this  question. 
Many  other  authorities  are  cited  by  appel- 
lants In  support  of  their  varlons  contentions, 
but  we  do  not  think  It  necessary  to  quote 
further  from  them.  The  rule  governing  cafes 
of  this  character  is  that  all  parties  Interested 
in  the  free  use  of  a  navigable  stream  are  sub- 
ject to  conditions  that  may  exist  In  each  par- 
ticular case.  No  one  has  the  right  to  ar- 
bitrarily obstruct  a  ntream  to  the  detriment 
or  Injury  of  his  neighbor.  Each  one  la  enti- 
tled to  the  free  and  reasonable  use  of  the 
navigable  streams  of  this  state,  and  may 
place  such  reasonable  obstructions  on  the 
stream,  so  long  as  they  serve  a  useful  and 
bencflclal  purpose,  and  leave  a  reasonable 
use  to  others  interested.  In  this  case  we 
cannot  say  the  piers  were  unreasonable  or 
not  necessary  for  the  appellants  in  the  enjoy- 
ment of  their  rights  on  the  stream.  If  an 
obstruction  merely  impairs  or  renders  more 
dlfUcult  the  navigation,  without  destroying 
It,  an  Individual  has  no  rightful  cause  for 
complaint,  because  be  has  no  right  to  insist 
on  the  best  possible  accommodation.  In  this 
case  we  are  not  satisfied  that,  in  reasonable 
stages  of  water,  rafts  cannot  be  taken  to  the 
north  of  defendants'  piers  and  landed  at  the 
Small  &  Emery  mill.  Indeed,  we  tlilnk  the 
evidence  abundantly  establishes  the  fact  that 
such  Is  the  case. 

It  is  urged  by  counsel  for  appellants  that 
the  court  neglected  to  find  on  all  the  Issues 
Involved.  As  there  is  to  be  a  new  trial  grant- 
ed, we  supKest  that  the  court  should  And  on 
all  the  material  Issues  In  the  case.  We  have 
already  passed  upon  all,  or  nearly  all,  of  the 
errors  assigned — many  of  them  in  groups, 
and  some  without  singling  them  out  We 
apprehend  the  trial  court  will  have  no  diffi- 
culty in  the  next  trial  of  this  case  In  deter- 
mining the  views  of  this  court 

The  judgment  Is  reversed  and  remanded 
for  further  proceedings  in  harmony  with  this 
opinion.    Costs  awarded  to  appellants. 

SULLIVAN,  C.  J.,  and  AILSIIIE,  X,  con- 
cur. 


SQUIRE  et  ux.  v.  SIDNEY. 
(Supreme  Court  of  Washington.    Feb.  4,  1905.) 

TIDE  LANDS— PBIOB  BIOHT  OF  PUBCUASE — TBIAIi 
ON    APPEAL   FROM   COMiirSSIONEES. 

1.  TTnder  the  statute  allowing  appeal  to  the 
superior  court  from  a  decision  of  the  Board 
of  Land  Commissioners  involving  the  question 
of  prior  right  of  purchase  of  tide  lands,  and 
providing  that,  nfler  the  record  has  been  cer- 
tified to  the  superior  court,  that  court  shall  try 


the  case  de  novo,  as  tf  originally  commenced 
there,  the  superior  court  has  no  power  on  such 
an  appeal  to  decide,  between  an  applicant  to 
purchase  land  and  such  board  of  commissioners, 
whether  the  original  application  to  purchase 
had  been  taken  from  the  files  of  the  Land  Com- 
missioner's office,  and  a  forged  one  substituted 
in  its  stead. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Applications  of  Margaret  Sidney  and  Wat- 
son C.  Squire  and  wife  to  purchase  tide 
lands.  From  a  judgment  for  Squire  and 
wife  on  appeal  from  the  Board  of  Land  Com- 
missioners, Sidney  api>eals.     Affirmed. 

Sachs  &  Hale,  for  appellant  L.  T.  Tur- 
ner, for  respondents. 

PULLERTON,  J.  On  March  26,  1895,  the 
appellant  filed  with  the  Commissioner  of 
Public  Lands  her  application  to  purchase 
lots  5  and  6  In  block  203  of  the  tide  lands 
in  front  of  the  city  of  Seattle;  basing  her 
right  on  the  ground,  as  recited  in  the  ap- 
plication now  on  file  In  the  oflSce  of  the 
Commissioner  of  Public  Lands,  that  she  was 
an  abutting  upland  owner.  On  April  27, 
1805,  the  respondents  filed  an  application  to 
purchase  lot  (5  of  the  land  applied  for  by  the 
apiiellant;  basing  their  right,  also,  on  the 
ground  that  they  were  abutting  upland  own- 
ers. When  these  applications  came  on  to  be 
heard  before  the  board  of  State  Land  Com- 
missioners, the  parties  stipulated  that  they 
would  take  their  evidence  before  a  stenogra- 
pher, have  the  same  reduced  to  writing,  and 
submit  their  respective  claims  for  the  de- 
termination of  the  board  on  written  evi- 
dence. This  evidence  was  taken  and  re- 
turned to  the  board  on  December  6,  1897, 
and  on  December  27th  following  the  hoard  de- 
cided that  the  prior  right  to  purchase  was 
In  the  respondents,  as  owners  of  the  abutting 
upland;  rejecting  the  application  of  the  ap- 
pellant "for  the  reason  that  the  said  im- 
provements placed  upon  said  lot  by  her  are 
not  such  as  come  under  the  rule  laid  down 
by  the  Supreme  Court  as  being  required  for 
'commerce,  trade,  or  business.' "  Appeal  to 
the  superior  court  of  King  county  was  taken 
from  the  decision  on  January  11,  1808.  Sub- 
sequent to  the  taking  of  the  appeal,  and  for 
the  purpose  of  facilitating  the  trial  before 
the  superior  court,  the  parties  entered  into 
a  stipulation  to  be  used  as  evidence.  In 
which,  among  other  things,  It  was  agreed 
that  the  resijondents  were  the  owners  of  the 
upland  abutting  upon  the  lot  in  dispute; 
holding  the  same  by  certain  mesne  convey- 
ances from  the  patentee  of  the  government 
of  the  United  States.  The  cause  was  called 
for  trial  on  June  5,  1901.  In  his  opening 
statement  to  the  jury,  the  attorney  for  the 
respondents  stated  that  he  would  object  to 
any  testimony  on  the  part  of  the  appellant 
for  the  reason  that  she  was  claiming  as  an 
upland  owner,  and  had  entered  into  a  stipu- 
lation to  the  effect  that  the  respondeuls 
were  upland  owners  of  the  property  they 
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!!onf;ht  to  purchase.  TIi<»  counsel  for  the  ap- 
I)ellant,  who.  it  seems,  was  not  the  one  who 
had  ai)i)eared  before  the  conimisKioners,  then 
examined  the  application,  and,  flndiug  It  to 
l>e  as  described  by  the  re.si>ondents'  counsel, 
moved  for  a  continuance  in  order  to  enable 
him  to  supply  the  record;  contending  that 
the  copy  of  his  client's  application  contained 
in  the  record  sent  from  the  Land  Commis- 
sioner's office  was  incorrect.  After  some  con- 
tention a  continuance  was  agreed  upon  and 
assented  to  by  the  court.  The  agreement 
was  reduced  to  writing,  and  Is  as  follows: 
"It  Is  hereby  stipulated  that  this  cause  may 
be  contlnned  ten  days.  If  atfy  for  apiM-lIant 
shall  not  on  or  before  said  time  procure  and 
tile  herein  certified  copy  of  an  original  appli- 
cation of  appellant,  Margaret  Sidney,  filed 
with  the  State  Land  Commissioner  within 
the  sixty  days  allowed  by  law  for  such  filing 
applying  to  purchase  the  lands  In  contro- 
versy upon  the  ground  that  she  was  on 
March  26,  1880,  an  Improver  and  user  there- 
of under  the  laws  of  this  state,  Judgment 
shall  at  expiration  of  said  ten  days  be  en- 
tered for  respondent  Watson  C.  Squire  ad- 
judging him  to  be  entitled  to  purchase  said 
tide  lands  from  the  state  of  Washington, 
and  for  costs.  If  said  certified  copy  shall  be 
filed,  said  cause  shall  be  set  down  for  trial  at 
some  day  in  the  future  convenient  to  Court 
and  parties."  On  .Tune  15,  1901,  no  new 
certified  copy  having  been  filed,  the  respond- 
ents moved  for  Judgment  on  the  stipulation. 
This  motion  was  resisted;  the  appellant 
claiming  that  her  original  application  had 
been  withdrawn  from  the  files  in  the  Land 
Commissioner's  Office,  and  a  forged  coi)y  sub- 
stituted in  its  stead.  Thereupon  the  court 
overruled  the  motion  for  Judgment,  contin- 
uing the  case  in  order  to  give  the  appellant 
an  opportunity  to  have  the  record  corrected 
by  the  Board  of  State  Land  Commissioners. 
The  appellant  thereupon  Instituted  a  proceed- 
ing before  that  board,  asking  a  correction  of 
the  record  In  accordance  with  her  claims, 
and  a  bearing  was  had  thereon,  which  re- 
sulted In  a  dismissal  of  the  proceeding.  The 
cause  next  came  on  for  hearing  before  the 
stiperlor  court  on  November  5,  1902,  when  the 
re.spondents  again  moved  for  Judgment  on 
the  stipulation.  This  motion  was  also  re- 
sisted by  the  apr)ellant;  her  counsel  contend- 
ing that  she  had  the  right  to  retry  before 
the  court  the  question  whether  or  not  her 
original  application  to  purchase  had  been 
withdrawn  from  the  office  of  the  Commission- 
er of  Public  Lands,  and  a  false  and  forged 
one  substituted  in  Its  stead.  The  court  ruled 
against  the  appellant,  and  entered  a  Judg- 
ment for  the  respondents  pursuant  to  the 
Htipulation.  This  appeal  Is  from  the  last- 
mentioned  Judgment. 

While  the  appellant  assigns  a  number  of 
errors,  we  think  the  whole  issue  is  Involved 
in  the  question,  did  the  court  err  in  refusing 
to  allow  the  appellant  to  try  de  novo  the 
question  whether  her  original  application  to 


purchase  had  been  taken  from  the  flies  of 
the  Land  Commissioner's  office,  and  a  forged 
one  substituted  in  its  stead?  This  question, 
we  think,  must  be  answered  In  the  negative. 
The  statute,  it  is  true,  allows  an  appeal  to 
the  superior  court  from  any  decision  of  the 
Board  of  LAnd  Commissioners  which  In- 
volves the  question  of  prior  light  of  purchase 
of  tide  land,  and  provides  that,  after  the  rec- 
ord hag  been  certified  to  the  superior  court, 
that  court  shall  try  the  case  de  novo  as  if 
originally  commenced  in  such  court.  But 
this  has  reference  to  questions  of  fact — the 
Issues  of  fact  between  the  parties  raised  by 
their  respective  contentions.  It  does  not  give 
the  coiu-t  power  to  determine  between  the 
applicant  and  the  board  what  papers  are. 
and  what  are  not,  files  In  the  office  of  the 
Commissioner  of  Public  Lands.  It  may  be 
that  the  appellant  is  entitled  to  review  the 
ruling  of  the  board  on  this  matter  in  the 
courts,  but  that  is  not  the  question  before  us. 
She  Is  attempting  to  do  it  on  an  appeal  from 
a  ruling  of  the  board  determining  which  of 
two  adverse  claimants  to  tide  land  has  the 
prior  right  of  purchase,  and  this  we  hold  she 
cannot  do. 
The  Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


LUMBERMEN'S  NAT.  BANK  v.  ELLIS  II. 
GROSS  CO.  et  al.     (GROSS,  Gamishee>. 

(Supreme  Court  of  Washington.    Feb.  6,  1905.) 

HUSBAND  AND  WIFE — COMMUNrTY  PBOPEBTY — 
LIABILITT  OF  COMMUNITY — JOINT  NOTE  OF 
HUSBAND  AND  WIFE— TRANSFER  OF  WIFE'S 
PROPERTY   IN    PAYMENT^-CONSIDBBATION. 

1.  The  community  of  a  partner  and  bis  wife 
being  linble  for  the  partner's  pro  rata  share  of 
a  firm  d(>ht  whiclj  another  partner  had  paid  out 
of  liis  individual  property,  the  obligation  of  the 
community  was  a  sufficient  consideration  to  sup- 
port a  joint  note  of  the  husband  and  wife,  and 
a  transfer  of  the  separate  property  of  the  wife 
in  payment  of  the  note. 

2.  On  a  joint  note  of  a  husband  and  wife,  a 
personal  judgment  may  be  recovered  against 
them  both,  and  the  community  property  and  the 
separate  property  of  either  may  be  taken  in 
execution  on  a  judgment  based  on  the  note. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad.  Huston,  Judge. 

Action  by  the  Lumbermen's  National  Bank 
against  the  Ellis  H.  Gross  Company  and 
others  (David  Gross,  garnishee).  From  a 
Judgment  discharging  the  writ  of  garuisli- 
ment,  plaintiff  appeals.    Affirmed. 

Fogg  &  Fogg,  for  appellant.  F.  Campt>eil, 
for  respondents. 

RUDKIN,  J.  The  plaintiff  brought  this 
action  against  Johanna  Gross  and  others  to 
recover  Judgment  on  a  promissory  note.  In 
such  action  a  writ  of  garnishment  was  issued 
and  served  on  the  garnishee  respondent,  Da- 
vid Gi-oss,  and  the  liability  of  the  garnishee 
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to  the  only  qnestlou  before  the  court  on  this 
Appeal.  Judgment  was  rendered  In  tlie  court 
below  dlscbarglng  the  writ  The  facts  on 
which  It  is  sought  to  hold  the  garnishee  lia- 
ble are  these:  In  1893  the  firm  of  Oross 
Bros.,  a  partnership  composed  of  the  respond- 
ent Darid  Gross,  Ellis  H.  Gross,  hnsband  of 
the  defendant  Johanna  Gross,  and  Morris 
Oross  and  Abraham  Gross,  was  indebted  to 
the  London  &  San  Francisco  Bank.  For  the 
purpose  of  securing  this  indebtedness  and 
further  advances  to  be  made  to  the  firm  by 
the  bank,  the  respondent  David  Gross  and 
Morris  Gross,  two  members  of  said  firm, 
mortgaged  their  individual  property  in  the 
city  of  Tacoma  to  the  bank.  In  1896  ttiis 
mortgage  was  foreclosed,  and  the  individual 
property  of  the  respondent  David  Gross  and 
the  said  Morris  Gross,  covered  by  said  mort- 
gage, was  sold  on  execution,  and  bid  in  by 
the  bank,  and  by  it  accepted,  at  a  valuation 
of  $18,000,  which  was  applied  on  the  firm  in- 
debtedness to  the  bank.  On  the  23d  day  of 
September,  1808,  the  defendant  Johanna 
Gross  and  her  husband,  Ellis  H.  Gross,  en- 
tered into  a  written  agreement  reciting, 
among  other  things,  the  payment  of  $18,000 
of  tlie  firm  indebtedness  by  the  respondent 
David  Gross  and  the  said  Morris  Gross  out 
of  their  individual  property;  the  death  of 
Abraham  Gross,  one  of  the  members  of  said 
firm ;  that  the  defendant  Johanna  Gross  and 
Ellis  H.  Gross,  her  husband,  were  liable  for, 
and  should  pay,  one-third  of  said  snm  of  $18,- 
000,  or  $6,000;  and  that  $4,500  of  said  sum 
of  $6,000  was  due  to  respondent  David  Gross, 
and  $l,S0O  thereof  to  the  said  Morris  Gross. 
This  agreement  dosed  as  follows:  "Now, 
therefore,  in  consideration  of  the  premises, 
we,  Ellis  H.  Gross  and  Johanna  Gross,  do 
hereby  acknowledge  ourselves  Jointly  and 
severally  indebted  to  David  Gross,  in  the 
sum  of  $4,900,  and  to  Morris  Gross  in  the 
snm  of  $4,500,  and  agree  to  pay  them  the 
said  sums  respectively,  on  demand,  after 
date  hereof,  without  interest" — and  was  sign- 
ed by  the  said  Ellis  H.  Gross  and  Johanna 
Gross.  This  agreement  is  taken  from  the 
findings  of  the  court.  The  agreement  to  pay 
Morris  Gross  the  sum  of  $4,500  is  probably 
•n  error,  and  was  intended  for  $1,500,  bnt 
such  error  to  not  material  for  the  purpose  of 
this  appeal.  Again:  Some  time  prior  to  the 
16th  day  of  October,  1893,  the  firm  of  Gross 
BrosL  became  Indebted  to  the  Brigham-Hop- 
kins  Company  for  merchandise  sold  to  the 
firm.  Suit  was  brought  on  tbia  account, 
after  the  death  of  Abraham  Gross,  against 
the  three  surviving  members  of  the  firm. 
This  suit  was  settled  and  compromised  by 
the  respondent  David  Gross,  and,  in  payment 
and  satisfaction  of  the  portion  of  the  amount 
so  paid  which  should  have  been  paid  by  the 
oald  Ellis  H.  Gross,  the  said  Ellis  H.  Gross 
iind  the  defendant  Johanna  Gtobh  on  the  10th 
day  of  November,  1903,  executed  to  the  re- 
•lioDdont  David  Gross  their  certain  Joint  and 
several  promissory  note  for  the  sum  of  $600, 


payable  on  demand.  On  the  lOOx  day  o( 
June,  1903,  the  Ellto  H.  Gross  corporation 
was  indebted  to  def^idant  Johanna  Gross  in 
the  sum  of  $4,725,  and  on  that  day  executed 
and  delivered  to  the  defendant  Johanna 
Gross  its  certain  promissory  note  for  said 
amount,  payable  on  demand.  This  note  was 
the  separate  property  of  the  defendant  Jo- 
hanna Grosa.  On  the  10th  day  of  January, 
1904,  the  defendant  Johanna  Gross  assigned 
and  transferred  said  last-mentioned  prom- 
issory note  to  the  respondent  David  Gross  in 
payment  of  the  amount  due  on  the  $600  note 
hereinbefore  descrlt>ed ;  the  balance  to  be  ap- 
plied on  the  agreement  to  pay  to  the  respond- 
ent David  Gross  the  snm  of  $4,500,  hereinbe- 
fore described.  The  garnishment  in  question 
was  not  issued  until  February  27,  1904. 
Prior  to  the  service  of  the  writ  of  garnish- 
ment, The  Ellis  H.  Gross  C!ompany  was  ad- 
Judged  insolvent,  and  a  receive  appointed, 
and  on  the  3d  day  of  March,  1904,  the  re- 
ceiver of  the  Ellto  H.  Oross  Company  paid 
to  the  respondent  David  Gross  the  sum  of 
$24274.70  on  account  of  the  said  promissory 
note  so  assigned  and  transferred  by  the  de- 
fendant Johanna  Gross  to  the  respondent 
David  Gross.  The  ElUs  H.  Gross  Company 
is  insolvent,  and  no  further  sum  will  be  paid 
for  or  on  account  of  said  note.  At  the  time 
said  note  was  so  assigned  by  the  said  de- 
fendant Johanna  Gross  to  the  respondent  Da- 
vid Gross,  the  defendant  Johanna  Gross  was 
insolvent,  and  bad  no  other  property  subject 
to  execution.  Johanna  Gross  was  never  a 
member  of  the  firm  of  Gross  Bros.,  and  her 
separate  property  was  in  no  manner  liable 
for  the  firm  debts.  Upon  these  facto  the  ap- 
pellant contends  that  the  $600  note,  and  the 
agreement  to  pay  the  sum  of  $4,500  mention- 
ed in  the  foregoing  statement  of  the  case, 
were  without  consideration,  so  far  as  con- 
cerns the  defendant  Johanna  Gross,  and  that 
there  was  therefore  no  consideration  for  the 
assignment  and  transfer  of  her  note  of  $4,725 
to  the  respondent  David  Grosa  in  payment 
and  satisfaction  of  said  note  and  agreement, 
and  that  the  transfer  so  made  was  void  as 
against  the  appellant 

It  will  be  conceded  that  the  separate  prop- 
erty of  the  defendant  Johanna  Gross  was  not 
liable  for  the  payment  of  any  part  of  the  firm 
Indebtedness  of  Gross  Bros.,  and  that  no  per- 
sonal Judgment  could  be  recovered  against 
her  for  any  part  of  such  indebtedness.  This 
concession  is  made,  of  course,  in  the  absence 
of  any  agreement  on  her  part  rendering  her- 
self or  her  separate  property  Uable.  We 
presume  it  will  also  he  conceded  that  Ellis 
H.  Gross  was  bound  to  repay  to  the  respond- 
ent David  Gross  his  pro  rata  share  of  the 
firm  indebtedness  which  the  respondent  Da- 
vid Gross  was  compelled  to  pay  out  of  his  in- 
dividual property,  and  that  such  obligation 
was  a  community  obligation  of  the  said  Ellto 
H.  Gross  and  his  wife,  Johanna  Gross.  That 
this  pre-existing  debt  or  obligation  was  a 
sufficient   consideration  for  the  agreement 
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and  note.  In  so  far  as  Ellis  H.  Cross  was  con- 
cerned, cannot  be  questioned.  1  Dan.  Neg. 
Inst  (5tb  Ed.)  {  184.  We  are  also  satisfied 
that  It  was  a  safiSclent  consideration  for  the 
agreement  and  note  of  the  commnnlty  con- 
sisting of  husband  and  wife.  A  cwnmunlty 
debt  or  obligation,  past  or  present.  Is  a  sufiS- 
cient  consideration  for  a  Joint  note  of  the 
husband  and  wife.  Upon  such  a  note  a  per- 
sonal judgment  can  be  recovered  against  both 
husband  and  wife,  and  on  such  Judgment  the 
community  property  of  the  husband  and  wife, 
and  the  separate  property  of  either,  not 
otherwise  by  law  exempt,  can  be  taken  in 
execution.  It  seems  to  us  that  any  other 
mle  would  lead  to  the  utmost  uncertainty 
and  confusion.  Under  the  law  of  this  state 
a  married  woman  has  full  liberty  of  contract. 
In  order  to  bind  her  separate  property,  it  Is 
not  necessary  that  she  should  enter  Into  a 
specific  agreement  to  that  effect  or  for  that 
purpose.  Her  signature  to  a  contract  im- 
ports the  same  obligation  as  the  signature  of 
any  other  person,  viz.,  that  a  Judgment  may 
be  taken  against  hM*  for  failure  to  perform, 
and  that  her  separate  property  may  be  taken 
In  execution  to  satisfy  the  Judgment.  We 
are  satisfied,  therefore,  that  the  note  and 
agreement  referred  to  were  founded  upon  a 
Bofflcient  consideration  as  to  both  Ellis  H. 
Gross  and  the  defendant  Johanna  Gross,  and 
that  the  transfer  of  the  note  of  Johanna 
Gross,  though  her  separate  property,  in  sat- 
isfaction of  such  note  and  agreement,  was 
not  without  consideration,  and  was  not 
fraudulent  or  void  as  against  the  appellant 
bank. 

The  Judgment  of  the  court  below  was  In 
accordance  with  these  views,  and  the  same 
is  afilrmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLEX, 
and  FULLERTON,  JJ.,  concur. 


WALKER  V.  HARGEAR  et  al. 
(Supreme  Court  of  Washington.    Feb.  4,  1905.) 

GIFTS— EVIDENCE— SUFFICIENCY. 

1.  In  an  action  by  an  administratrix  to  re- 
cover moneys  and  securities  claimed  to  belong 
to  the  estate,  evidence  held  to  support  a  finding 
that  the  moneys  and  securities  in  question  were 
given  by  the  decedent  to  defendant,  decedent's 
niece,  and  were  not  merely  intrusted  to  her  for 
safe-keeping,  or  to  be  invested  for  decedent. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Thad.  Huston,  Judge. 

Action  by  Bessie  Walker,  as  adminlstra- 
trix  with  the  will  annexed  of  the  estate  of 
Allan  James  Foley,  deceased,  against  Ellen 
A.  Hargear  and  others.  From  a  Judgment  for 
defendants,  plalntlft  appeals.    Affirmed. 

A.  R.  Tltlow  and  John  A.  Shackleford,  for 
appellant.  J.  M.  Ashton  and  W.  L.  Sachse, 
for  respondents. 

FULIiERTON,  J.  The  appellant,  as  ad- 
ministratrix with  the  will  annexed  of  the 


estate  of  Allan  James  Foley,  deceased, 
brought  this  action  against  the  respondents 
to  recover  certain  property  which  she  alleges 
was  intrusted  to  the  respondent  Lillian  F. 
Hargear  by  Allan  James  Foley  to  hold  as 
trustee  and  agent  for  him,  which  property 
was  in  part  in  her  possession  and  under  her 
control  and  in  part  in  the  possession  and 
under  the  control  of  the  other  respondents. 
The  property  was  alleged  to  consist  of  a 
library  of  great  value,  including  a  musical 
library;  of  furniture,  silverware,  curios,  and 
other  personal  property  of  like  kind;  of  bonds 
of  the  state  of  Virginia  of  the  face  value  of 
$55,000,  and  other  bonds;  of  state,  school, 
and  county  warrants,  stocks  In  mining  cor- 
porations, and  other  securities;  ,and  of  mon- 
ey on  deposit  in  banks,  and  in  the  posses- 
sion of  the  respondents.  It  was  further  al- 
leged that  the  appellant  was  unable  to  give 
a  more  accurate  description  of  the  prop- 
erty, or  accurately  state  its  value,  because 
of  the  refusal  of  the  respondents  to  give  any 
information  concerning  the  same,  but  that 
the  appellant  believed  such  property  to  be  of 
the  value  of  more  than  $50,000.  The  appel- 
lant prayed  that  the  respondents  be  com- 
pelled to  account  for  such  property,  and  on 
said  accounting  deliver  the  same  to  the  ap- 
pellant, as  administratrix,  that  it  might  be 
administered  upon  according  to  law.  The 
respondents  Lillian  F.  Hargear  and  Bessie 
L.  Hargear  answered  Jointly,  denying  that 
they  had  property  of  any  kind  belonging  to 
the  estate  of  Allan  James  Foley,  deceased, 
and  averring  that  any  property  they  then  had 
which  may  have  formerly  belonged  to  him 
was  given  them  by  liim  in  bis  lifetime  in  con- 
sideration of  the  mutual  love  and  affection 
existing  between  them  and  him,  as  their 
sole  and  separate  property,  and  was  by  them, 
at  the  time  of  said  gifts,  accepted  and  taken 
as  their  sole  property.  The  respondent  Ellen 
A.  Hargear  answered  separately.  Her  an- 
swer was,  however,  of  the  same  tenor  and 
effect  as  the  answer  of  the  other  respond- 
ents. The  affirmative  matter  of  the  answers 
was  put  In  issue  by  appropriate  replies. 

On  the  trial  it  developed  that  Mr.  Foley 
had  at  sundry  times,  commencing  in  1894. 
and  continuing  up  to  the  time  of  his  death 
in  the  latter  part  of  the  year  1899,  placed  In 
the  possession  of  Lillian  F.  Hargear  various 
sums  of  money,  aggregating  several  thousand 
dollars,  and  had  delivered  to  her  bonds  of 
the  state  of  Virginia  of  the  face  value  of  $30,- 
000,  and  bad  during  the  same  time  presented 
each  of  the  respondents  with  various  ar- 
ticles of  wearing  apparel,  vrlth  Jewelry  of 
considerable  value,  and  had  furnished  the 
house  in  which  they  resided  with  rare  pieces 
of  furniture  and  bric-a-brac  of  various  kinds, 
gathered  on  bis  tours  in  this  and  in  foreign 
countries.  This  house  also  was  constructed 
with  money  furnished  by  the  deceased.  In 
one  of  his  earliest  visits  to  the  respondents 
be  arranged  for  its  construction,  and  later  on 
sent  Lillian  F.  Hargear  the  money  necessa- 
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ry  for  that  purpose,  as  well  as  the  money 
to  buy  the  lots  upon  which  It  was  erected. 
Later  he  sent  her  money  for  the  purchase  of 
a  cottage  at  Delano  Beach.  The  title  to  each 
of  these  proi)ertlcs  was  taken  by  his  special 
direction  In  the  name  of  Lillian  F.  Hargear. 
The  respondent  Ellen  A.  Hargear  is  a  sis- 
ter of  the  decedent,  and  Lillian  F.  Hargear 
and  Bessie  A.  Hargear  are  his  nieces,  and 
are  daughters  of  Ellen  A.  Hargear.  The  ap- 
pellant is  also  a  sister  of  the  deceased.  The 
-decedent  had  a  brother — one  W.  R.  Foley — 
who  was  the  father  of  a  considerable  family. 
To  all  of  his  relatives  the  decedent  was  ex- 
■cecdingly  liberal.  The  record  shows  that 
appellant  herself  had  received  at  one  time 
some  $2,400  for  the  purpose  of  building  a 
house  for  herself  and  family,  and  that  one 
member,  at  least,  of  the  brother's  family, 
had  been  educated  In  Europe  at  the  decedent's 
expense,  and  that  the  brother  himself  was 
in  constant  receipt  of  gifts  of  property  and 
money  from  the  decedent,  and  that  all  of 
them  had  received  personal  gifts  of  jewelry 
and  wearing  apparel  much  of  the  character 
■of  that  received  by  the  respondents.  On  the 
trial  the  appellant  abandoned  any  claim  to 
the  dwelling  house  and  the  cottage  at  Delano 
Beach,  and  also  to  the  household  furniture, 
curios,  and  other  bric-a-brac,  and  the  va- 
rious articles  of  Jewelry  and  wearing  appar- 
el mentioned  in  the  complaint  as  having  been 
received  by  the  respondents,  but  contended 
that  Lillian  F.  Hargear  was  liable  to  ac- 
count for  the  moneys  received  and  invested 
in  state  and  county  securities  and  for  the 
bonds  of  the  state  of  Virginia.  The  trial 
court,  however,  held  that  she  had  received 
these  as  gifts  from  Allan  James  Foley,  and 
entered  Judgment  to  the  effect  that  the  ap- 
pellant take  nothing  by  her  action,  and  that 
the  respondents  recover  their  costs. 

That  Mr.  Foley  intended  the  Virginia 
bonds  and  the  various  sums  of  money  he 
sent  Lillian  F.  Hargear  as  gifts  to  her,  it 
seems  to  us,  the  record  hardly  leaves  a  doubt 
Mr.  Foley  was  a  noted  musician,  capable  of 
earning  large  sums  of  money  in  the  practice 
of  his  art.  During  the  season  of  the  year 
when  his  services  were  in  demand  he  made 
his  headquarters  at  London,  England.  The 
balance  of  the  year  he  spent  in  recreation 
and  pleasure.  While,  previous  to  1804,  he 
wrote  occasionally  to  his  sister  Ellen  A.  Har- 
gear, he  paid  his  first  visit  to  her  family 
home  in  that  year.  At  this  visit  he  con- 
ceived a  great  affection  for  his  niece  Lillian 
F.  Hargear,  returning  to  visit  at  her  moth- 
er's home  each  recurring  year  from  that 
time  up  to  his  death,  except  the  year  1898, 
when  he  had  her  come  to  his  London  resi- 
dence, and  spend  the  summer  traveling  with 
him  in  England  and  on  the  continent  of 
Europe.  When  separated  from  her,  he  wrote 
to  her  constantly;  the  greater  part  of  the 
time  as  often  as  twice  In  each  week.  And 
the  last  letter  that  he  ever  penned,  which 
was  but  a  few  hours  preceding  his  death, 


was  a  letter  to  her.  His  letters  also,  many  of 
which  are  in  the  record,  betray  towards  her 
the  warmest  affection.  In  the  practice  of 
his  art  he  traveled  over  England,  Ireland, 
and  the  continent  of  Europe,  in  Canada,  and 
parts  of  the  United  States,  and  his  letters 
were  written  from  many  places,  and  under 
various  conditions;  but  whether  they  were 
merely  rambling  accounts  of  his  personal 
doings,  of  people  he  met  with,  of  places  that 
be  visited,  or  pertaining  to  matter*  of  a  busi- 
ness nature,  they  all  show  that,  no  matter 
how  uncomfortable  or  exacting  was  his  situ- 
ation, or  how  arduous  were  his  labors,  his 
thoughts  were  centered  upon  her,  and  that 
her  welfare  and  happiness  was  his  chief 
consideration.  Toward  his  other  relatives, 
while  be  seems  to  have  entertained  for  them 
the  regard  men  usually  bear  towards  their 
worthy  kindred,  he  never  expressed,  and 
seems  not  to  have  had,  any  particular  affec- 
tion. He  assisted  them  when  they  were  In 
need,  and  when  requested  so  to  do,  but  did 
not  regard  them  as  particular  objects  of  his 
car6.  Id  the  light  of  these  circumstances' 
there  was  nothing  strange  in  the  fact  that 
he  made  this  niece  the  recipient  of  his  spe- 
cial bounty.  On  her  he  had  showered  all  of 
his  affections,  and  it  was  but  natural  that 

,  be  should  shower  upon  her  that  part  of  his 
property  of  which  he  had  no  special  need. 
On  the  other  hand,  it  would  seem  strange 
that  he  would  select  her  as  the  keeper  of 
his  property,  or  as  his  agent  to  make  in- 
vestments for  him.  While  the  record  shows 
her  to  be  a  woman  of  good  intelligence,  and 
possessed  of  ordinary  business  qualifica- 
tions, yet  she  was  not  engaged  in  the  busi- 
ness of  keeping  property  or  making  invest- 
ments for  others.  She  was  a  teacher  in  the 
public  schools,  and  her  opportunities  for 
safely  keeping  property  or  investing  it  were 
not  equal  to  the  many  who  were  engaged 
directly  in  that  business.  But  that  safe- 
keeping or  investment  was  not  his  object  is 
further  evidenced,  it  seems  to  us,  by  the 

I  fact  that  no  accounting  was  ever  demanded. 
Miss  Hargear  received  at  least  a  part  of  the 
money  now  thought  to  belong  to  the  estate 
of  Mr.  Foley  as  early  as  1894,  yet  there  is 
not  the  slightest  evidence  In  the  record  that 
he  ever  called  her  to  account  for  it,  or  that  be 
ever  inquired  how  much  it  had  earned.  In- 
deed, so  far  from  making  any  such  demand, 
it  is  shown  by  one  of  his  letters  that  on 
one  of  his  visits  he  borrowed  $150  from  her 
on  leaving,  which  he  repaid  by  his  earnings 
from  a  chance  concert  he  gave  while  on  his 
way  from  Tacoma  to  London.  These  letters 
also  contain  much  else  tending  to  show  that 
the  money  and  bonds  were  gifts.  In  no  letter 
does  he  claim  nn  interest  in  either,  and  when- 
ever he  mentions  either  money  or  bonds  he 
always  refers  to  it  or  them  as  her  property. 
For  e.xample,  as  late  as  October,  1897,  he 
wrote  her,  evidently  in  answer  to  her  letter 
concerning  the  state  of  her  health,  using  this 
language:    'Tou  have  a  thousand  dollars  a 
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year  coming  In  from  those  Virginians,  so 
you  need  not  feel  hard  up,  and  I  insist  on 
you  resting  yourself  when  you  don't  feel 
perfectly  well.  Health  above  all  things,  dar^ 
ling;  and  school  work  is  so  fagging.  •  •  •" 
And  in  September  preceding  this  time  he 
wrote  concerning  her  investments,  using  the 
following  language:  "By  this  time  you  are 
in  full  swing  again  at  work.  'Tls  awful 
drudgery,  poor  old  girl.  The  moment  I  get 
to  London,  If  my  N.  T.  Centrals  are  up,  I 
shall  sell  them,  and  send  you  a  couple  of 
thousand  for  your  investments.  •  •  •" 
And  on  December  1.5th  of  the  same  year  he 
wrote  her  referring  to  the  Delano  Beach 
property:  "I  am  not  at  all  sorry  I  sent  the 
money,  darling.  Don't  have  anything  to 
do  with  Delano  If  you  are  at  all  afraid  of  it. 
The  money  will  be  useful  for  warrants,  or 
to  dress  yourselves  with.  I  want  you  to 
dress  like  Christians."  Much  more  of  the 
same  character  might  be  cited,  but  these  are 
sufficient  to  indicate  their  general  character. 
They  are  not  the  language  of  a  man  to  his 
business  agent,  but  rather  that  of  a  father 
to  his  daughter.  The  language  used  indicates 
a  gift,  not  the  creation  of  a  trust. 

The  oral  evidence  in  the  record  is  too  long 
to  review,  even  were  it  profitable  so  to  do; 
but  we  think  that  such  evidence,  although 
conflicting.  Justifies  the  conclusion  of  the  trial 
court,  rather  than  the  contention  of  the  ap- 
pellant. In  the  main  the  appellant's  evi- 
dence consisted  of  declarations  which  were 
said  to  have  been  made  by  Mr.  Foley  to  his 
relatives  and  casual  acquaintances,  and  of 
admissions  said  to  have  been  made  by  Miss 
Hargear  subsequent  to  her  uncle's  death. 
Much  of  this,  however,  is  as  consistent  with 
the  idea  of  a  gift  as  it  is  with  the  idea  of 
agency,  and  much  of  it  seems  to  have  been 
incorrectly  understood  or  reported.  But  giv- 
ing to  it  all  the  credence  to  which  it  is  just- 
ly entitled,  it  does  not  overcome  the  posi- 
tive evidence  in  the  record  to  the  contrary. 

But  it  is  needless  to  pursue  the  inquiry 
further.  The  judgment  is  in  accord  with 
the  weight  of  the  evidence,  and  should  be 
nfflrmod.    It  will  be  so  ordered. 

MOUNT,  C.  J.,  and  DUNBAR  and  HAD- 
IiEY,  JJ.,  concur. 


WOMER  V.  O'BRIEN. 
(Supreme  Court  of  Washington.    Feb.  6,  1905.) 

FISUEBIES— LOCATIONS— VALIDITY  — '  ABANDON- 
MENT. 

1.  A  fishery  location,  invalid  when  made,  be- 
cause of  a  prior  conflicting  location,  is  not  vali- 
dated by  the  expiration  of  the  license  for  the 
prior  location,  nor  by  the  abandonment  of  that 
location  by  its  proprietor. 

2.  ITuder  Sess.  Laws  1899,  p.  203,  c.  117,  §  9. 
providing  th.nt  a  locator  who  fails  to  construct 
his  appliances  during  the  fishing  season,  shall  be 
deeniptl  to  have  abandoned  the  location,  a  fishery 
location  cannot  be  held  to  have  been  abandoned 
at  any  time  prior  to  the  expiration  of  the  sea- 


son, merely  because  of  the  locator's  failure  to 
construct  nis  appliances  up  to  the  time  when 
the  abandonment  is  claimed. 

3.  In  a  suit  to  enjoin  the  construction  of  a 
trap  upon  a  fishing  location  claimed  to  have 
been  abandoned  by  the  owner  plaintiff  could  not 
show  that  another  than  defendant  waa  the  real 
owner  of  the  location. 

Appeal  from  Superior  Court,  San  Juan 
County;    George  A.  Joiner,  Judge. 

Action  by  F.  E.  Womer  against  W.  F. 
O'Brien.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Kerr  &  McCord,  for  appellant.  Qulnby  & 
Wells,  for  respondent. 

HADLEY,  J.  This  suit  involves  a  con- 
troversy between  the  claimants  of  two  fish- 
trap  locations.  In  the  year  1900  the  plain- 
tiff, Womer,  established  a  pound-net  fishing 
location  In  the  waters  of  Puget  Sound,  near 
the  entry  into  Lopez  Pass,  in  San  Juan  coun- 
ty. The  location  extended  in  an  easterly  di- 
rection from  the  shore  line,  and  was  held 
under  license  No.  2,565,  issued  to  appellant 
by  the  fish  commissioner  of  the  state  of 
Wasliington.  After  the  establishment  of  the 
location,  and  in  the  month  of  April,  1901,  the 
plaintiff  constructed  a  pound  net  or  fish  trap 
thereon.  Sul)sequently  an  action  was  com- 
menced by  the  Fldalgo  Island  Canning  Com- 
pany and  others  against  this  plaintiff,  and 
such  proceedings  were  thereafter  had  that 
this  plaintiff  was  by  injunction  compelled 
to  cut  off  about  450  feet  of  the  outer  end  of 
said  location,  and  was  compelled  to  move 
the  pot  and  hearts  of  his  trap  in  shore  about 
the  distance  above  named.  During  the  sea- 
son of  1901  the  plaintiff  operated  his  trap  at 
said  location  at  the  point  to  which  the  same 
was  removed  under  the  mandatory  injunc- 
tion of  the  court  Plaintiff  alleges  tliat  dur- 
ing ail  of  said  time  and  down  to  the  present 
he  has  substantially  maintained  a  pile  at 
the  outer  end  of  his  said  location  at  prac- 
tically the  same  point  where  it  was  originally 
driven  in  the  year  1900;  that  the  said  No. 
2,5G5  was  continuously  maintained  upon  said 
outer  pile  until  just  prior  to  the  expiration 
of  said  license,  when  the  number  of  a  new 
license  held  by  plaintiff  was  posted  thereon. 
The  above-mentioned  action  of  the  Fldalgo 
Island  Canning  Company  and  others  against 
the  plaintiff  was  instituted  upon  the  ground 
that  said  location  2,505  infringed  upon  a 
location  lying  to  the  northeasterly  of  the  out- 
er end  of  location  2,305,  said  northeasterly 
location  being  then  Identified  by  a  pound-net 
license  No.  1,7C(J.  At  the  time  of  the  trial 
of  that  c-ase  it  was  found  by  the  court  that 
the  COO  feet  end  passageway  between  2,- 
!5C5  and  1.7G6  was  infringed  upon  and  partial- 
ly closed  by  2.505,  and  that  1,706  was  the  old- 
er location  in  point  of  time.  For  said  reason 
the  plaintiff  was  enjoined  and  required  to 
cut  off  a  portion  of  his  location  as  aforesaid. 
On  appeal  to  tills  court  tliat  holding  of  the 
trial  court  was  affirmed.  See  Fidalgo  Island 
Canning  Co.  v.  Womer,  29  Wash.  503.    By 
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that  decision  location  numbered  1,706  was 
determined  to  be  a  valid  one  upon  wiiicli  tlic 
plaiutiCf  Ijere  was  then  encroaching  by  the 
outer  end  of  bis  location  2,iHio.  But  be  al- 
leges in  this  action  that  afterwards  the  hold- 
er of  1,706  abandoned  that  location;  that  no 
fishing  appliances  were  constructed  thereon 
during  the  fishing  season  covered  by  the  li- 
cense nimibered  1,700.  That  license  expired 
August  4,  1901,  and  the  plaintiff  alleges  that 
on  July  20,  liiOl,  he  bad  knowledge  that  said 
location  had  been  abandoned  by  its  holder, 
and  that  plalntifF  thereupon  extended  his  lo- 
cation identified  by  license  No.  2,565  outward 
from  the  shore  toward  the  east  a  distance 
of  about  450  feet,  and  established  a  location 
thereon  as  a  part  of  his  existing  one,  and 
posted  his  license  No.  2,565  upon  the  outer 
pile  of  bis  extended  location.  He  further  al- 
leges that  be  is  engaged  in  the  construction 
«f  a  pound  net  or  flsb  trap  upon  his  said 
location,  which  he  intends  to  operate  during 
the  season  of  1902;  that  by  reason  of  the 
abandonment  of  1,766  the  waters  theretofore 
held  by  that  number  became  open,  and  that 
at  said  time  the  plaintiff's  location  2,505  be- 
came the  only  one  In  that  vicinity,  theretqr 
removing  any  infringement  by  it  upon  the 
location  of  1,760  as  such  infringement  ex- 
isted when  the  case  of  the  Fidalgo  Island 
Canning  Company  aforesaid  was  tried.  This 
action  was  brought  by  plaintiff  to  enjoin  the 
respondent  from  constructing  a  trap  upon  the 
location  which  was  formerly  identified  by 
No.  1,766,  but  which  is  now  claimed  by  re- 
spondent under  a  later  license  number.  The 
cause  was  tried  by  the  court,  and  resulted 
in  a  Judgment  denying  the  Injunction  and 
dismissing  the  action.  The  plaintiff  has  ap- 
pealed. 

It  will  be  observed  from  the  foregoing 
statement  that  appellant  claims  a  right  to 
that  portion  of  location  2,505  which,  by  the 
result  of  the  former  litigation  mentioned,  be 
was  required  to  cut  off.  He  was  required 
to  reduce  the  length  of  his  location  because 
it  conflicted  with  the  very  one  against  which 
he  now  contends.  He  bases  his  present 
claim  upon  the  ground  that  the  other  location 
was  abandoned  after  the  former  suit  was 
tried,  and  that  he  thereupon  made  good  bis 
location  upon  that  portion  he  had  been  re- 
quired to  cut  off.  He  contends  that  when  he 
extended  his  location  on  July  20,  1901,  he  in- 
tended it  as  a  new  location  of  that  much  of 
his  trap  site,  and  not  simply  to  preserve 
rights  which  he  claimed  to  have  by  virtue 
of  his  first  location.  The  court  found  the 
reverse,  and  we  tbink.  the  finding  Is  support- 
ed by  the  evidence.  Under  that  finding  ap- 
pellant was  attempting  to  hold  by  virtue  of 
his  original  locution,  which,  as  we  have  seen, 
was  determined  in  the  former  litigation  to 
be  invalid,  so  far  as  this  conflicting  portion 
is  concerned,  because  of  the  prior  location 
of  tlie  other  site  in  controversy  here.  The 
original  location  being  invalid  when  made 


because  of  a  prior  conflicting  one,  it  could 
not  ripen  into  a  valid  location  at  the  expira- 
tion of  the  license  for  the  prior  one,  under 
the  det-ision  In  White  Crest  Cnnuing  Co.  v. 
Sims,  30  Wash.  374,  70  Pac.  1003. 

Assuming,  however,  that  it  may  be  true 
that  appellant,  when  he  extended  his  loca- 
tion notice  to  the  outer  point  on  July  20, 
1901,  did  not  intend  bis  act  as  a  mere  preser- 
vation of  rights  under  the  first  location,  but 
did  intend  It  as  a  new  and  independent  loca- 
tion, what,  then,  are  bis  rights?  It  will  be 
remembered  that  the  license  under  which  No. 
1,760  was  held  did  not  expire  until  August 
4,  1901,  15  days  after  appellant's  attempted 
extension  of  his  location.  No.  1,766  was  still 
a  live  location.  The  court  found  that  It  was 
not  abandoned,  and  we  think  the  finding  was 
Justified.  It  is  true  the  holder  had  a  short 
time  before  ceased  driving  trap  piles  at  the 
location,  but  there  yet  remained  15  days  of 
the  license  period  within  which  construction 
could  be  carried  on  without  any  right  of  in- 
terference from  any  one.  Under  section  0. 
c.  117,  p.  203,  Sess.  Laws  1899,  it  is  provided 
that  a  locator  who  fails  to  construct  his  fish- 
ing appliance  during  the  fishing  season  cov- 
ered by  his  license  shall  be  deemed  to  have 
abandoned  the  location.  There  is  no  evi- 
dence here  showing  that  the  fishing  season 
covered  by  license  1,766  had  expired  on  July 
20th,  when  appellant  attempted  to  extend  his 
location.  The  license  period  under  1,760  was 
still  running,  and,  unless  the  fishing  season 
had  expired,  the  location  cannot  be  held  to 
have  been  abandoned  merely  because  a  fish- 
ing appliance  had  not  been  constructed  prior 
to  that  time.  Therefore,  even  though  It 
should  be  held  here,  with  appellant's  conten- 
tion, that  the  lower  court  should  have  found 
that  appellant's  intention  on  July  20th  was 
to  make  a  new  location  as  of  that  date,  it 
nevertlieless  follows  that  such  new  location 
was  made  while  the  older  conflicting  one  was 
still  in  force.  Any  claim  of  abandonment 
of  the  older  location  after  that  time  is  In- 
effectual, for  the  reason  that  such  subsequent 
abandonment  would  not  have  validated  ap- 
pellant's new  location,  since  the  latter  was 
invalid  when  made.  White  Crest  Cunning 
Co.  r.  Sims,  supra.  Appellant's  claim  for  re- 
lief relates  buck  to,  and  is  founded  upon, 
his  attempted  location  of  July  20,  1901,  and 
we  think  the  denial  of  the  injunction  was 
not  erroneous. 

It  is  assigned  that  the  court  erred  in  refus- 
ing to  admit  evidence  to  show  that  the  Fi- 
dalgo iKlnnd  Canning  Company  was  the  real 
owner  of  the  location  sought  to  be  enjoined. 
We  tiiink  the  evidence  was  properly  refused. 
Appellant  had  sued  respondent  and  not  the 
canning  company,  as  the  holder  of  the  loca- 
tion. 

The  Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON  and 
DUNBAR,   JJ.,   concur. 
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MORAN  ft  CO.  V.  PALMER  et  al. 

(Supreme  Court  of  Washington.    Feb.  4,  1905.) 

VENDOR  AKD  PURCnASEB  —  TEBMINATION  OF 
CONTBACI^NOTICE— ACQUIESCENCE  —  QUIET- 
ING TITLE— POSSESSION  OF  PLAINTIFF— POS- 
SESSION  BT  TENANT— STIPULATIONS— EFFECT. 

1 .  A  conveyance  by  a  vendor  to  another  than 
the  contract  purchaser,  made  more  than  a  year 
and  a  half  after  the  contract  purchaser  should 
have  made  payment  under  his  contract,  and  the 
record  of  the  deed  by  the  grantee,  is  constructive 
notice  to  the  contract  purchaser  of  the  termina- 
tion of  his  contract  by  the  vendor. 

2.  Where  the  vendor  conveyed  the  property  to 
another  than  the  contract  purchaser  more  than 
a  year  and  a  half  after  default  by  the  latter, 
and  the  deed  was  placed  on  record,  and  the  con- 
tract purchaser  knew  of  the  conveyance,  and 
assumed  the  attitude  of  contemplating  a  subse- 
quent purchase  of  the  property  if  he  could  get 
it  at  a  satisfactory  price,  and  did  not  pay  or 
offer  to  pay  the  purchase  money,  he  will  be 
deemed  to  have  acquiesced  in  the  termination  of 
his  contract  by  the  vendor. 

3.  In  a  suit  to  quiet  title  to  premises  In  the 
posi^esKion  of  a  tenant,  an  agreement  to  allow 
payment  of  rent  to  be  suspended  pending  the 
result  of  the  suit,  when  it  should  be  paid  to  the 
prevailing  party,  amounted  to  a  stipulation 
waiving  the  question  of  actual  possession. 

4.  The  pos-session  of  a  tenant  who  accepts  a 
written  lease  from  plaintiff  in  a  suit  to  quiet 
title  is  the  possession  of  plaintiff,  and  entitles 
plaintiff  to  maintain  the  suit. 

Appeal  from  Superior  Court,  Snohomish 
Connty;   .John  C.  Denney,  Judge. 

Action  by  Moran  &  Co.  against  Percy  H. 
Palmer  and  others.  From  a  judgment  for 
Dlaintiff.   defendants  appeal.     Affirmed. 

Coolcy  &  Horan,  for  appellants.  Brow- 
nell  &  Coleman  and  L.  N.  Jones,  for  resi)ond- 
ent. 

HAPLKY,  J.  Rcspondpnt,  a  corporation, 
brought  this  suit  against  appellants  to  quiet 
title  to  certain  real  estate  In  Arlington, 
Snohomish  county.  The  coniiilalnt  alleges 
ownership  In  respondent,  and  that  appellants 
also  claim  to  be  the  owners.  The  defendant 
Arthur  B.  Pnliner  separately  answered  the 
complaint,  his  codefendants  disclaiming  any 
Interest  In  the  property.  He  avers  that  In 
18!!0  he  entered  Into  a  contract  with  one 
Mcl^eod,  the  then  owner  of  the  property,  for 
the  purchase  of  the  south  23  feet  of  lot  19 
m  block  C,  as  shown  upon  the  plat  of  the 
town  of  Arlington;  that  he  agreed  to  pay 
therefor  the  sum  of  5150,  and  to  Improve  the 
property  by  erecting  a  building  thereon; 
that  he  Immediately  entered  into  possession, 
erected  the  building,  and  In  all  things  com- 
plied with  his  contract;  and  that  he  has  ever 
since  been  the  owner  In  fee  of  said  23  feet. 
He  also  alleges  that  said  Mcl^eod  and  sub- 
sequent grantees  of  record  of  said  property, 
including  respondent,  had  full  notice  of  his 
title  to  the  property.  The  cause  was  tried 
before  the  court  without  a  Jury,  and  a  decree 
was  entered  declaring  respondent  to  be  the 
owner  as  against  the  defendants.  From 
the  judgment  this  appeal  was  taken. 

The  court  found  that  a  contract  for  the 
sale  of  said  23  fest  was  made  by  said  Mc- 


Leod  with  appellant  Arthur  D.  Palmer,  pro- 
vided the  latter  should  immediately  erect 
thereon  a  frame  building,  and  should  on 
or  before  March  31,  1891,  pay  to  the  former 
the  sum  of  J150  cash.  It  is  further  stated 
in  the  findings  that  said  Palmer  claims  that 
the  contract  was  in  writing,  while  McLeod 
testified  that  it  was  verbal,  and  that  the 
court  makes  no  finding  upon  that  subject, 
as  it  is  admitted  by  Palmer  that  if  the 
contract  was  in  writing,  it  was  never  re- 
corded in  the  office  of  the  auditor  of  Sno- 
homish county,  and  that  it  is  now  a  lost  in- 
strument. It  was  further  found  that  said 
Palmer,  with  the  consent  of  McLeod,  went 
into  poHsessIon  of  the  premises,  and  in  the 
summer  of  li<90  erected  thereon  a  frame 
building;  that  Palmer  never  paid  to  McLeod 
or  his  successors  in  interest  the  said  $150, 
or  any  part  thereof;  that  in  August,  1891, 
and  after  the  expiration  of  the  time  for 
payment  of  said  money  under  the  contract, 
McLeod  duly  sold,  and  by  deed  conveyed,  the 
property  to  one  Magneson,  which  d<K'd  was 
filed  for  record  on  November  2o,  185)2;  that 
said  Magnesen  acquired  the  property  with- 
out notice  or  knowledge  of  any  claim  there- 
to by  Palmer,  and  that  he  continue*!  to  be 
the  owner  until  September  4,  1900;  that  one 
Jones  occupied  the  building  as  a  tenant,  and 
continued  to  pay  rent  to  Palmer  until  1896, 
when  demand  was  made  upon  him  by  Mag- 
nesen, through  his  agents,  for  ground  rent; 
that  soon  thereafter  Jones  ceased  paying 
rent  to  any  one,  he  being  In  a  state  of  un- 
certainty as  to  who  was  properly  entitled 
to  It;  that  In  September,  1900,  Magnesen 
sold  and  conveyed  the  property  to  one  Han- 
son, and  that  In  October,  1901,  the  latter 
sold  and  conveyed  it  to  resiwndent;  that 
Magnesen,  Hanson,  and  respondent  have 
I)aid  all  taxes  upon  the  premises  since  1891, 
and  no  part  thereof  has  been  paid  by  Palmer; 
that  respondent,  in  acquiring  the  premises, 
had  no  notice  whatever,  either  actual  or 
constructive,  that  Palmer  claimed  any  In- 
terest In  the  fee  to  said  lot,  but  did  have 
notice  that  he  claimed  to  have  some  inter- 
est In  the  building  thereon;  that,  after  the 
purchase  of  the  premises  by  Hanson,  the  ten- 
ant, Jones,  moved  out  of  the  building,  and 
It  was  then  occupied  by  the  Arlington  Drug 
Company  as  a  drug  store;  that  the  drug 
company  leased  the  premises  both  from  re- 
spondent and  from  Palmer  under  an  agree- 
ment that  the  drug  comi)any  was  not  to  pay 
rent  to  any  one  until  the  final  termination 
of  this  action,  and  that  it  should  then  pay- 
all  rent  to  the  one  prevailing  In  the  suit; 
tliat  such  drug  company  entered  into  a 
written  lease  with  respondent  for  the  prop- 
erty, and  Is  respondent's  tenant  In  posses- 
sion. 

Kxceptions  to  certain  of  the  foregoing 
findings  are  urged,  but  we  think  they  are 
sufticiently  sustained  by  evidence,  and  we 
shall  not  disturb  them.  Under  the  facts 
found,   we  think  the  contract  for  sale  be- 
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tween  MeLeod  and  Palmer  was  terminated, 
and  that  the  latter  Is  therefore  without  in- 
terest In  the  land.  It  does  not  appear 
whether,  under  the  terms  of  the  contract, 
time  of  payment  was  of  the  essence  of  the 
agreement  or  not;  hut  It  does  appear  that 
on  November  25,  1892,  more  than  a  year 
and  a  half  after  the  money  was  to  be  paid, 
the  deed  of  McLeod,  conyeylng  the  property 
to  Magnesen,  was  placed  of  record,  and  it 
then  became  constructive  notice  to  Palmer 
that  McLeod  had  terminated  the  agreement. 
It  has  been  held  that  any  reasonable  noti<« 
that  a  forfeiture  has  been  declared  is  suf- 
ficient. "A  forfeiture  of  a  contract  for  the 
sale  of  land  may  be  declared  by  a  reason- 
able notice  of  the  intention  so  to  do,  if 
a  strict  performance  be  not  made.  ♦  •  • 
In  many  Instances  overt  acts  manifesting 
intention  have  been  held  e<iuivalent  to  no- 
tice, as  where,  on  the  vendee's  noncompli- 
ance, the  vendor,  where  he  holds  no  securi- 
ties of  a  negotiable  character,  sells  the  proj)- 
erty  to  another,  this  has  been  taken  as  a 
clear  manifestation  of  an  intention  to  end 
the  contract,  nnd  is  held  to  be  an  unequivocal 
declaration  of  forfeiture."  2  W'arvelie  on 
Vendors  (1st  Ed.)  p.  823,  J  7.  In  support 
of  the  aiwve  the  case  of  Warren  v.  Hlch- 
mond,  53  III.  52.  is  cited.  The  case  is  di- 
rectly In  point  here.  The  court  said:  "And 
to  declare  a  forfeiture  under  this  agreement, 
as  he  held  no  obligations  or  securities  of 
a  negotiable  character,  he  only  was  required 
to  clearly  and  unmistakably  manifest  the 
Intention  to  end  the  contract;  and,  by  sell- 
ing the  property  to  another,  he  did  so  In 
the  most  unequivocal  manner."  The  re- 
cording of  the  deed  from  McLeod  to  Mag- 
nesen was  therefore,  of  Itself,  at  least  some 
notice  to  Palmer  that  McLeod  had  termi- 
nated the  contract.  If,  however,  the  record 
of  the  deed  a  year  and  a  half  after  the 
money  should  have  been  paid  was  not  of 
itself  sufficient  notice  to  Palmer  of  the  ter- 
mination of  the  contract,  still  we  think  his 
subsequent  attitude,  under  certain  testimony 
In  the  case,  was  such  that  he  must  be  held 
to  have  confirmed  the  cancellation  of  the 
agreement,  and  to  have  accepted  it  as  an 
accomplished  fact,  and  that  he  cannot  now 
be  heard  to  say  the  contract  was  not  ter- 
minated. In  1896  McLeod,  as  agent  for 
Magnesen.  made  a  demand  upon  the  tenant, 
Jones,  for  rent.  A  brother  of  said  Jones, 
who  Is  an  attorney,  testified  that  he  then 
went  to  Palmer  and  asked  him  why  he  did 
not  "fix  the  matter  up,"  and  further  testi- 
fied: "He  said  he  would  as  soon  as  he 
could  buy  It  cheap  enough.  He  could  buy 
it  cheaper  after  awhile.  He  said  he  would 
find  an  opportunity  to  buy  It  cheaper."  And 
again  the  witness  testified  that  Palmer  said: 
"I  will  go  up  there  and  buy  that  from  the 
old  man  cheap  some  day."  From  the  above 
testimony  it  is  apparent  that  Palmer  had 
actual  notice  as  long  ago  as  189(5  that  Mag- 
nesen claimed  the  property,  and,  with  that 


knowledge,  and  with  the  lattei's  deed  tipoa 
record,  he  must  be  held  to  have  had  sufli- 
cient  notice  that  the  contract  was  terminat- 
ed. It  is  also  apparent  that  he  acquiesced 
In  the  termination  of  the  contract.  He  as- 
sumed the  attitude  of  trying  to  buy  the 
property  when  be  could  get  it  at  a  satis- 
factory price.  It  is  true,  the  truth  of  the 
above  testimony,  so  far  as  it  relates  to  what 
Palmer  said,  is  not  admitted;  but  it  is  In 
support  of  the  judgment,  and  the  trial  court 
doubtless  believed  it,  and  was  influenced  by 
it  in  his  decision.  Such  conduct  on  the 
part  of  Palmer,  and  his  continued  neglect 
to  pay  or  offer  to  pay  the  money,  we  think, 
showed  an  acquiescence  in  the  repudiation 
of  the  contract  by  McLeod.  "While  a  mere 
failure  to  pay  on  the  day  fixed  will  not 
work  a  forfeiture  when  time  is  not  made 
the  essence  of  the  contract,  and  rigid  for- 
feitures will  never  be  encouraged  where  the 
delay  in  payment  does  not  arise  out  of  a  de- 
sire to  repudiate  the  contract  or  procrasti- 
nate payment,  yet,  if  a  vendee  Intends  to 
hold  the  contract  as  subsisting,  he  must  take 
reasonable  steps  to  evidence  his  intention; 
and  where  he  neglects  to  tender  payments 
when  due,  or  otherwise  to  perform  or  offer 
to  perform  agreeably  to  the  stipulations  of 
the  contract,  if  the  contract  has  been  de- 
clared forfeited  by  the  vendor,  unless  he  can 
show  that  his  failure  was  the  result  of 
fraud,  accident,  or  mistake,  he  will  be  pre- 
sumed to  have  acquiesced  in  such  repudia- 
tion of  the  contract  by  the  vendor."  2  War- 
veile  on  Vendors  (1st  Ed.)  p.  829,  }  13. 

The  point  is  made  by  appellants  that  re- 
spondent cannot  maintain  this  suit,  for  the 
alleged  reason  that  he  is  not  In  possession 
of  the  property.  We  think  this  contention 
cannot  prevail,  because  of  the  agreement 
between  the  parties  to  allow  the  payment 
of  rent  to  be  suspended  pending  the  result 
of  this  suit,  and  that  it  shall  be  paid  to  the 
prevailing  party.  The  agreement,  in  ef- 
fect, is  a  stipulation  that  the  question  as  to 
who  is  in  actual  possession  shall  be  treated 
as  immaterial  in  the  controversy.  More- 
over, the  court  found  that  the  tenant  In  pos- 
sion  accepted  a  written  lease  from  respond- 
ent, and  its  possession  as  tenant  of  re- 
spondent is  the  latter's  possession. 

The  judgment  Is  afiirmed. 

MOTTXT,  C.  J.,  and  FULLi:iaON  and 
DTJXBAR,  JJ.,  concur. 


LIN'COLN  COUNTY  v.  BROCK. 
(Supreme  Court  of  Washington.    Feb.  6,  1905.) 

UIIKENT  nOMAI.N — CONO£M.\ATTON  OF  BOAD  BT 
COUNTY— SETTING    OFF   BENEFITS. 

1.  In  view  of  Const,  art,  7,  {  2,  Id.  art.  8, 
ii  6,  7,  and  Id.  art.  11,  §8  12,  15,  speaJting  of 
counties,  cities,  and  "other  municipal  corpora- 
tions." and  Uallinger's  Ann.  Codes  &  St.  8  265, 
groviding  that  counties  shall  have  capacity  as 
adies  corporate  to  sue  and  be  sued,  a  oounty 
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is  a  municipal  corporation,  within  Const,  art.  1, 
S  16,  providing  that  no  right  of  way  shall  be 
appropriated  for  the  use  of  any  corporation 
other  than  municipal,  until  full  compensation 
shall  have  been  made,  irrespective  of  benefits. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  C.  H.  Neal,  Judge. 

ProceedinRS  by  Lincoln  county  to  con- 
demn certain  real  estate  of  Jackson  Brock 
for  a  public  road.  From  a  Judgment  of  con- 
demnation. Brock  appeals.    Affirmed. 

Myers  &  Warren,  for  appellant  R.  M. 
Dye,  for  respondent. 

CROW,  J.  This  action  was  brought  by 
IJncoln  county  for  the  purpose  of  condemn- 
ing certain  real  estate  for  a  public  road. 
The  jury  assessed  appellant's  damages  at 
$202.25,  the  exact  amount  which  thereto- 
fore had  been  tendered  by  the  county  and 
refused  by  appellant.  Judgment  of  condem- 
nation was  made  and  entered,  and  this  ap- 
peal Is  taken  therefrom. 

Appellant's  first  assignment  of  error  is 
that  the  court  erred  In  giving  the  following 
instruction  to  the  Jury:  "In  estimating  de- 
fendant's damages,  you  may  take  Into  con- 
sideration the  difference,  If  any,  between  the 
value  of  the  defendant's  land  after  the  high- 
way is  appropriated  and  built,  as  compared 
with  its  value  before;  and,  if  the  Jury  finds 
that  defendant's  land  will  be  actually  bene- 
fited by  the  construction  of  said  proposed 
highway,  you  should  offset  such  benefit 
against  any  damages  which  you  may  find." 
Appellant's  main  contention  for  a  reversal 
is  based  on  the  above  instruction,  he  claim- 
ing that  no  benefits  accruing  to  appellant's 
land  on  account  of  the  proposed  establish- 
ment of  the  highway  should  be  offset  against 
any  damages  the  Jury  might  find.  Section 
16,  art.  1,  of  our  state  Constitution,  pro- 
vides: "No  private  property  shall  be  taken 
or  damaged  for  public  or  private  use  with- 
out Just  compensation  having  been  first 
made,  or  paid  into  court  for  the  owner,  and 
no  right-of-way  shall  be  appropriated  for  the 
use  of  any  corporation  other  than  municipal 
until  full  compensation  therefor  be  first 
made  in  money,  or  ascertained  and  paid  into 
court  for  the  owner.  Irrespective  of  any  ben- 
efit from  any  Improvement  proposed  by  such 
corporation,  which  compensation  shall  be  as- 
certained by  a  Jury,  unless  a  Jury  be  waived, 
as  In  other  clvU  cases  in  courts  of  record,  in 
the  manner  prescribed  by  law."  Appellant 
practically  concedes  that  under  the  holdings 
of  this  court  in  Lewis  v.  Seattle,  5  Wash. 
741,  32  Pac.  784,  and  Kaufman  v.  Tacoma, 
etc.,  R.  Co.,  11  Wash.  632,  40  Pac.  137,  the 
Instruction  of  the  trial  court  was  not  er- 
roneous. If  a  county  in  this  state  is  a  mu- 
nicipal corporation.  In  contemplation  of  said 
section  16,  art.  1,  of  the  Constitution.  Ap- 
pellant contends,  however,  that  a  county  la 
not  such  a  municipal  corporation.  We  do 
not  think  this  contention  can  be  sustained. 
We  construe  the  words  "any  corporation  oth- 


er than  municipal,"  In  said  section,  as  re- 
ferring to  private  corporations  only,  and,  as 
distinguished  therefrom,  excluding  all  puli- 
Uc  or  political  corporations.  That  the  words 
"municipal  corporations,"  in  this  state,  fre- 
quently Include  counties,  clearly  appears 
from  other  sections  of  the  Constitution.  In 
section  2,  art  7,  we  find  the  words  "state, 
counties,  school  districts,  and  other  munici- 
pal corporations";  In  section  6,  art.  8,  the 
words  "no  county,  city,  town,  school  district, 
or  other  municipal  corporation";  in  section 
7,  same  article,  the  words  "no  county,  city, 
town,  or  other  municipal  corporation";  In 
section  12,  art.  11,  the  w^ords  "counties,  cities, 
towns,  or  other  municipal  corporations";  and 
in  section  15,  same  article,  the  words  "any 
county,  city,  town,  or  other  public  or  mu- 
nicipal corporation."  This  court  In  Board 
of  Directors  v.  Peterson,  4  Wash.  147,  151, 
29  Pac.  995,  in  commenting  on  the  words 
"no  county,  city,  town,  school  district,  or 
other  municipal  corporation,"  found  In  sec- 
tion 6,  art  8,  of  the  Constitution,  said:  "We 
are  forced  to  the  conclusi<»i  that  every  pub- 
lic corporation  formed  by  the  state  for  the 
purpose  of  carrying  out  any  of  the  duties, 
which  the  state  owes  to  any  locality  and 
which  by  Its  terms  are  made  alike  applica- 
ble to  all  the  inhabitants  of  the  district  or 
locality  affected  thereby,  must  be  held  to  be 
included  within  the  'other  municipal  corpo- 
rations' named  in  said  section."  That  coun- 
ties in  this  state  are  public  corporations 
clearly  appears  from  section  265,  Baiiinger's 
Ann.  Codes  &  St.,  reading  as  follows:  "The 
several  coimtles  of  this  state  shall  have 
capacity  as  bodies  corporate  to  sue  and  be 
sued  In  the  manner  prescribed  by  law,"  etc. 
In  Maxon  v.  School  District  No.  34,  5  Wash. 
142,  31  Pac.  462,  32  Pac.  110,  this  court  held 
that  for  certain  purposes,  school  districts 
are  municipal  corporations,  within  the  con- 
templation of  the  legislative  and  constitu- 
tional enactments  of  this  state.  For  the  pur- 
pose of  general  designation,  it  Is  not  uncom- 
mon to  use  the  term  "municipal  corpora- 
tions" in  a  sense  including  quasi  corpora- 
tions, to  distinguish  public  or  political  cor- 
porations from  those  which  are  termed  pri- 
vate. 7  Enc.  of  Law,  902;  Laramie  County 
V.  Albany  County,  92  U.  S.  307,  23  L.  Ed. 
552;  Tippecanoe  County  v.  Lucas,  93  U.  S. 
108,  23  L.  Ed.  822;  Mt  Pleasant  t.  Beck- 
with,  100  U.  S.  524,  25  L.  Ed.  699.  It  Is  our 
construction  that  the  words  "any  corpora- 
tion other  than  municipal,"  as  used  in  sec- 
tion 16,  art  1,  of  the  Constitution,  are  in- 
tended to  exclude  public  or  political  corpora- 
tions, as  distinguished  from  private  corpo- 
rations. We  are  therefore  of  the  opinion 
that  a  county  in  the  state  of  Washington 
should  be  considered  a  municipal  corpora- 
tion, under  said  section,  and  for  this  reason 
hold  that  the  court  did  not  err  in  the  in- 
struction given. 

The  appellant  also  claims  that  the  court 
erred  in  rendering  a  decree  for  the  plaintiff, 
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and  refusing  to  grant  appellant  a  new  trial. 
In  support  of  this  contention,  appellant  urges 
that  the  Jury  found  a  verdict  for  the  sum  of 
$202.25,  the  exact  amount  allowed  by  the 
county  commissioners,  and  that  the  amount 
allowed  was  scarcely  sufllclent  to  pay  for 
the  land  taken  at  its  actual  value,  as  shown 
by  the  evidence.  We  have  examined  the  ev- 
idence, and  are  fully  satisfied  that  it  is  suf- 
ficient to  sustain  the  verdict  of  the  Jury.  We 
do  not  think  any  Inference  can  be  drawn 
from  the  fact  that  the  verdict  was  for  $202.- 
25,  as  the  court  instructed  the  Jury  that,  by 
reason  of  said  sum  having  been  tendered  by 
the  county,  no  less  amount  could  be  allowed; 
and  we  are  not  at  liberty  to  assume  that  the 
jury  might  not  have  awarded  even  a  less 
sum,  had  it  not  been  for  such  instruction. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HUDKIN, 
and  ROOT,  JJ.,  concur. 


STATE  V.  PATCHEN. 
(Supreme  Court  of  Washington.    Feb.  6,  1905.) 

BAP£— WITNESSES —  CBOSS-EXAMINATION  —  AR- 
GUMENT—TIME—LIMITATION —  INSTRUCTIONS 
— APPEAL — BIOHT  TO  ALLEGE  ERROR — HABU- 
LESS    ERROR — REVIEW. 

1.  In  a  criminal  prosecution  an  objection  was 
sustained  to  a  question  aHked  a  witness  on 
cross-examination  by  defendant's  counsel,  and 
an  exception  allowed.  Defendant's  counsel  im- 
mediately repeated  the  question  in  a  sliglitly 
different  form,  and  the  witness  answered  "Yes, 
after  which  the  court  on  its  own  motion  held 
the  same  objectionable,  and  cautioned  counsel 
not  to  proceed  further  along  that  line,  but  the 
witness  answer  was  not  stricken.  Held  that, 
in  view  of  such  answer,  defendant  was  not 
prejudiced  by  the  court's  error  in  sustaining  the 
objection  to  the  first  question. 

2.  Where,  in  a  prosecution  for  rape  on  a  child 
10  years  of  age,  the  state  claimed  that  the  of- 
fense was  committed  in  a  room  occupied  by  de- 
fendant, and  that  two  other  children  were  pres- 
ent at  the  time,  defendant  was  entitled  to  in- 
terrogate such  other  children  fully  on  cross- 
examination  as  to  anything  that  transpired  in 
the  room  while  they  were  there,  for  the  purpose 
of  testing  their  credibility,  and  to  show  the  im- 
probability of  the  truth  of  their  testimony. 

3.  In  a  prosecution  for  rape  on  a  child,  an 
instruction  that  one  may  be  convicted  of  rape 
on  the  unsupported  evidence  of  an  infant  under 
years  of  discretion  if  the  jury  is  satisfied  that 
the  evidence  is  such  as  to  leave  no  reasonable 
doubt  of  guilt    was  proper. 

4.  Where,  in  a  prosecution  for  rape,  the  court 
ordered  that  the  arguments  of  counsel  should 
be  limited  to  15  minutes  on  each  side,  and  on 
objection  by  defendant's  counsel  the  court  ex- 
tended bis  time  to  25  minutes,  and  when  he  had 
consumed  such  allowance  the  court  informed 
him  that  he  would  be  allowed  10  minutes  ad- 
ditional, which  he  refused  to  use  unless  the 
court  would  permit  him  to  occupy  such  time 
after  the  close  of  the  closing  remarks  for  the 
state,  and  he  did  not  occupy  such  additional 
time,  he  could  not  object  on  appeal  that  the 
court  unduly  limited  his  argument. 

5.  The  severity  of  the  sentence  imposed  in  a 
prosecution  for  rape  is  not  subject  to  review  on 
appeal. 

Fullerton,  J.,  dissenting. 


Appeal  from  Superior  Court,  King  County ; 
W.  R.  Bell,  Judge. 

Washington  Patcben  was  convicted  of 
rape,  and  be  appeals.    Affirmed. 

T.  D.  Page,  for  appellant  W.  T.  Scott  and 
Hermon  W.  Craven,  for  the  State. 

RUDKIN,  J.  The  defendant  In  this  cause 
was  convicted  of  the  crime  of  rape  upon  a 
female  child  of  the  age  of  10  years.  From 
ttae  Judgment  and  sentence  of  the  court  tbls 
appeal  Is  prosecuted.  It  will  be  unnecessary 
to  refer  to  the  testimony  except  for  the  pur- 
pose of  explaining  the  ruling  of  the  court  In 
excluding  evidence  on  cross-examination  to 
which  an  exception  was  taken. 

1.  The  offense  was  committed  In  a  room 
occupied  by  the  appellant.  There  were  pres- 
ent at  the  time  the  appellant,  the  prosecuting 
witness,  and  two  other  children  of  the  ages 
of  11  and  12  years,  respectively.  The  three 
children  went  to  the  room  together,  and  re- 
mained there  but  a  very  short  time,  during 
which  the  crime  Is  alleged  to  have  been  com- 
mitted. One  of  the  children,  other  than  the 
prosecuting  witness,  was  a  witness  for  the 
state  at  the  trial.  Counsel  for  appellant 
asked  her  on  cross-examination.  In  sub- 
stance, If  the  appellant  committed  the  same 
crime  upon  her  at  the  same  place,  and  Imme- 
diately after  the  commission  of  the  crime 
against  the  prosecuting  witness  for  which  the 
appellant  was  on  trial.  The  court  sustained 
the  objection  to  this  question,  and  an  excep- 
tion was  allowed.  Counsel  for  appellant  Im- 
mediately repeated  the  question  in  a  slightly 
different  form,  and  the  witness  answered, 
"Yes,  sir."  After  the  question  was  answer- 
ed, the  court,  of  its  own  motion,  sustained 
the  objection,  and  cautioned  counsel  not  to 
proceed  further  along  that  line.  The  answer 
of  the  witness  was  permitted  to  stand.  The 
appellant  had  the  full  benefit  of  the  answer, 
and  it  was,  no  doubt,  the  answer  he  expected, 
as  his  counsel  adverts  to  this  answer  In  his 
argument  to  this  court  There  was  there- 
fore no  ruling  of  the  trial  court  which  can 
be  reviewed  in  this  court  We  do  not  desire 
to  be  understood,  however,  as  approving  the 
ruling  of  the  trial  Judge  In  thus  restricting 
the  cross-examination  of  these  three  witness- 
es. Under  the  circumstances  of  this  case  we 
think  the  appellant  should  have  been  permit- 
ted to  Interrogate  all  these  witnesses  fully  as 
to  everything  that  transpired  In  the  room 
during  the  brief  time  they  were  there,  for  the 
purpose  of  testing  their  credibility,  and  for 
the  further  purpose  of  showing  the  Improba- 
bility of  the  truth  of  their  testimony,  If  he 
could.  The  fact  that  such  cross-examina- 
tion tended  to  prove  the  commlRslon  of  an- 
other crime  was  no  valid  objection. 

2.  Counsel  excepted  to  the  follow^lng  In- 
struction given  by  the  court:  "One  may  be 
convicted  of  the  crime  of  rape  upon  the  un- 
supported evidence  of  an  infant  under  years 
of  discretion,  If  the  Jury  is  satisfied  that  the 
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evidence  la  such  as  to  leave  no  reasonable 
doubt  of  guilt."  Counsel  has  failed  to  point 
out  any  error  In  this  instruction,  and  tbe 
court  discovers  none. 

3.  Error  is  assigned  because  tbe  court  un- 
duly liniitcd  counsel  in  his  argument  to  tbe 
jury.  The  record  shows  that  at  the  close  of 
the  testimony  tbe  court  gave  counsel  15  min- 
utes on  each  side  in  which  to  complete  their 
arguments  to  tbe  jury.  Counsel  for  appel- 
lant objected  to  this  limitation,  and  tbe  court 
thereupon  allowed  counsel  for  appellant  25 
minutes  and  counsel  for  the  state  20  minutes. 
After  counsel  for  ai)pellant  bad  consumed  the 
25  minutes  allowed  by  the  court,  the  court  in- 
formed hlni  that  he  would  be  allowed  10  min- 
utes additional.  Counsel  refused  to  proceed 
further  unless  the  court  would  i)ermit  him  to 
occupy  this  additional  time  after  tbe  close  of 
the  closing  argument  for  the  state.  Under 
these  facts  we  do  not  think  that  tbe  appel- 
lant can  complain  of  tbe  limitation  dxei  by 
the  court  for  the  reason  that  he  did  not  oc- 
cupy all  the  time  accorded  to  blm. 

Complaint  Is  made  of  the  severity  of  the 
sentence.  The  sentence  seems  unduly  severe 
In  view  of  the  advanced  age  of  the  appellant 
and  the  character  of  the  prosecuting  witness 
and  her  associates,  as  disclosed  at  tbe  triaL 
But  this  question  is  not  subject  to  review  In 
this  court 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  DUXBAU  and  HAD- 
LEY,  JJ.,  concur. 

FULLERTON,  J.  I  cannot  concur  In  the 
conclusion  of  the  majority  on  tbe  first  prop- 
osition dlscus-sed.  It  is  conceded  that  the 
trial  court  committed  error  in  ruling  as  It 
did,  and  as  the  appellant  excepted  to  that 
ruling,  appealed  from  the  judgment  pro- 
nounced against  him,  and  assigned  tbe  rul- 
ing as  error,  I  can  see  no  reason  why  he 
should  not  have  the  error  reviewed  In  this 
court.  The  judgment  should  be  reversed, 
and  a  new  trial  awarded. 


ROTIICIIILD  BROS.  r.  TREWELLA. 
(Supreme  Court  of  Washington.    Feb.  4,  1905.) 

FKAITDULENT  CONVEYANCE— SALE   IN   BULK  ACT 
—BIOIIT   OF   CREDITOR   AGAINST   PURCHASER. 

1.  Under  Laws  ]!M)1,  p.  222,  c.  109.  declaring 
fraudulent  and  void  a  sale  of  a  Htock  of  goods 
in  bulk  unless  the  purchaser  obtains  a  liat  of 
the  seller's  creditors,  and  .sees  that  tlie  purchase 
money  is  api)lied  on  their  oliiims,  a  simple-con- 
tract creditor  of  the  seller,  without  judgment  or 
lien,  cannot  maintain  a  direct  action  at  law 
against  a  purchaser  not  compljing  with  the  act 
to  recover  on  the  seller's  debt  to  him. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Rotbchlld  Bros.,  a  corporation, 
against  Richard  Trewella.  Judgment  for 
plaintiff.    Defendant  appeals.     Reversed, 


Marshall  K.  Snell  and  Bertha  M.  Snell, 
for  appellant.  Ellis  &  Fletcher,  for  respond- 
ent. 

RUDKIX,  J.  Between  the  8th  day  of  Feb- 
ruary, 1902,  and  the  13th  day  of  September, 
1002,  one  Kennedy  was  engaged  in  the  retail 
liquor  business  at  tbe  town  of  Hoqulam,  in 
this  state.  During  that  period  he  became  In- 
debted to  the  plaintiff  in  this  action  in  the 
sura  of  $407.05  on  account  of  the  purchase 
l)rlce  of  merchandise  to  be  used  in  the  con- 
duct of  his  business.  On  said  IBtb  day  of 
September,  1902,  and  while  said  Kennedy 
was  so  indebted  to  this  plaintiCf  for  such 
merchandise,  he  sold  substantially  his  entire 
business  and  stock  in  trade,  in  bulk,  to  the 
defendant  in  'bis  action.  The  defendant  did 
not  demand  of  or  receive  from  Kennedy  any 
statement  containing  the  names  and  address- 
es of  hfs  creditors,  or  in  any  manner  comply 
with  the  provisions  of  the  act  of  March  16, 
1901  (Laws  1901,  p.  222,  c.  109),  conunonly 
known  as  the  "Sale  in  Bulk  Act"  Tbe  de- 
fendant paid  Kennedy  the  entire  purchase 
price  of  .?.'i.200,  and  continued  the  business 
In  which  Kennedy  had  previously  been  en- 
gaged until  the  20th  day  of  January,  1903. 
when  he  sold  out  to  one  Heffron.  No  action 
was  ever  instituted  against  Kennedy  to  re- 
cover tbe  amount  of  this  indebtedness,  and 
this  defendant  never  assumed  or  promised  to 
pay  the  same.  A  demurrer  was  interposed  to 
the  complaint  In  the  court  below  for  want  of 
sutBclent  facts,  but  the  same  was  overruled. 
At  tbe  trial  the  plaintiff  recovered  a  judg- 
ment according  to  the  prayer  of  the  com- 
plaint, and  the  defendant  appeals  therefrom. 

The  sole  question  presented  on  this  appeal 
Is  this:  Can  a  creditor  of  a  vendor  who  sells 
property  In  bulk,  without  a  compliance  with 
the  above-mentioned  act  maintain  a  direct 
action  at  law  against  tbe  purchaser  to  recov- 
er the  amount  of  his  debt?  We  think  that 
he  cannot.  Tbe  only  effect  of  a  failure  to 
comply  with  tbe  requirements  of  tbe  act,  so 
far  as  the  purchaser  is  concerned,  is  to  ren- 
der the  sale  fraudulent  and  void.  It  does  not 
differ  from  any  other  transfer  made  In  fraud 
of  creditors,  except  In  the  matter  of  the 
proof  of  the  fraud.  It  gives  the  creditor  no 
direct  remedy  against  the  purchaser,  either 
in  terms  or  by  implication.  It  is  true  that 
the  statute  was  passed  for  the  protection  of 
creditors,  but  so  was  the  statute  of  Eliza- 
beth, which  declares  tbe  common  law  on  the 
subject  of  fraudulent  conveyances;  so  wa« 
section  4.175,  1  Balliiigcr's  Ann.  Codes  &  St, 
declaring  conveyances  In  trust  for  tbe  use  of 
tbe  person  making  the  same  void;  so  was 
section  4578,  Id.,  declaring  bills  of  sale  not 
recorded  void,  where  the  property  is  left  In 
the  possession  of  the  vendor;  and  so  with 
other  acts  that  might  be  enumerated.  Bat 
in  none  of  these  cases,  so  far  as  we  are  ad- 
vised, has  It  been  held  that  a  simple-contract 
creditor,  without  judgment  or  lien,  could 
maintain  a  direct  action  at  law  against  the 
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fraudulent  grantee  to  recover  his  debt.  "If 
a  fraudulent  disposition  has  actually  been 
made  by  the  debtor  of  bis  property,  a  cred- 
itor cannot,  In  the  absence  of  special  legis- 
lation, bring  an  action  in  assumpsit  against 
those  who  combined  and  colluded  with  him. 
Assumpsit  will  not  Ue  if  there  is  neither  an 
express  promise,  nor  a  privity  from  which 
the  law  will  Imply  a  promise  to  pay  the  debt 
of  the  creditor."  Bump  on  Fraudulent  Con- 
veyances, i  527.  The  same  author  says  in 
section  528  tbat  an  action  on  the  case  will 
not  lie.  To  the  same  effect,  see  Walt  on 
Fraudulent  Conveyances  &  Creditors'  Bills,  f 
62.  "A  creditor  of  one  who  has  made  fraud- 
ulent conveyances  of  his  property  cannot  re- 
cover the  amount  of  his  debt  by  an  action  of 
assumpsit  against  the  fraudulent  creditor." 
14  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  351. 
Nor  will  trespass  on  the  case  He.  Id.  InAdler 
V.  Fenton,  24  How.  407,  16  L.  Ed.  696,  after 
a  review  of  the  authorities,  the  Supreme 
Court  of  the  United  States  says:  "In  the  ab- 
sence of  special  legislation,  we  may  safely 
affirm  that  a  general  creditor  cannot  bring 
an  action  on  the  case  against  his  debtor,  or 
against  those  combining  and  colluding  with 
him  to  make  dispositions  of  his  property,  al- 
though the  object  of  these  dispositions  be  to 
hinder,  delaj-,  and  defraud  creditors."  It 
seems  to  be  firmly  established  that  the  only 
remedy  which  the  law  affords  a  creditor 
against  a  fraudulent  transfer  of  property  by 
his  debtor  is  to  sue  his  debtor,  and  reach  the 
property  fraudulently  transferred  by  attaen- 
ment  or  garnishment.  These  remedies  would 
seem  to  be  adequate  In  all  cases  where  the 
subject  of  the  transfer  Is  tangible  personal 
property.  The  remedy  In  etiulty  Is  equally 
well  defined.  "A  fraudulent  transfer  is  valid 
against  all  persons  except  those  who  proceed 
to  appropriate  the  property  by  due  course  of 
law  to  the  satisfaction  of  the  grantor's  debts. 
As  It  is  valid  against  a  simple-contract  cred- 
itor, such  creditor  cannot  ask  the  aid  of  a 
court  of  equity  to  set  aside  the  transfer,  for 
It  does  not  Interfere  with  his  rights.  Equity 
has  jui-Isdlction  of  fraud,  but  It  does  not  col- 
lect debts.  A  creditor  must  establish  his 
demand  at  law,  and  obtain  a  lien  upon  the 
property  before  the  transfer  Interferes  with 
his  rights,  or  he  has  any  title  to  claim  relief 
in  equity.  No  creditor  can  be  said  to  be 
delayed,  hindered,  or  defrauded  by  any  con- 
veyance until  some  property  out  of  which  he 
has  a  specific  right  to  be  satisfied  Is  with- 
drawn from  his  reach  by  a  fraudulent  con- 
veyance." Bump  on  Fraudulent  Convey- 
ances, §  535.  Again:  "The  second  prerequi- 
site of  equitable  relief  Is  that  the  creditor 
shall  obtain  a  lien  by  judicial  process  upon 
the  property  conveyed,  for  It  is  well  settled 
that,  in  the  absence  of  statute,  a  creditor 
who  has  not  In  some  way  acquired  a  right 
to  have  satisfaction  out  of  his  debtor's  prop- 
erty specifically  cannot  come  Into  a  court  of 
equity  to  impeach  any  conveyance  made  by 
his  debtor  on  the  ground  of  fraud."  14  Am. 
7»  P.— 31 


&  Eng.  Enc.  of  Law,  p.  324.  The  only  con- 
flict of  authority  on  any  of  the  propositions 
above  announced  is  whether  one  can  proceed 
in  equity  upon  a  mere  lien  by  attachment  or 
otherwise,  or  whether  he  must  first  obtain  a 
judgment  at  law  against  the  fraudulent  gran- 
tor. Unless,  therefore,  a  transfer  declared 
fraudulent  and  void  by  the  act  in  question 
differs  from  other  transfers  declared  void  by 
other  acts  or  by  the  principles  of  the  common 
law,  this  action  cannot  be  maintained.  We 
can  discover  no  logical  distinction  between 
the  different  classes  of  conveyances  which 
the  common  and  statutory  law  declare  fraud- 
ulent. The  remedy  afforded  an  injured  cred- 
itor must,  upon  principle,  be  the  same  in  ail 
cases,  unless  the  Legislature  has  provided  a 
different  remedy.  This,  in  our  opinion,  the 
Legislature  has  not  accomplished  by  the  act 
in  question.  The  demurrer  to  the  complaint 
should  have  been  sustained. 

For  this  error,  the  judgment  of  the  court 
below  is  reversed,  with  instructions  to  dis- 
miss the  action. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  DUNB.4.R,  JJ.,  concur. 


SCOTT  V.  LB  BALLISTBR  et  aL 

(Supreme  Court  of  Washington.    Feb.  4,  1805.) 

ATTACKINO    JUDGMENT. 

1.  A  Judsment  valid  on  its  face  may  not  be 
attacked  by  motion,  supported  by  affidavit  that 
there  was  no  service  on  defendant,  filed  five 
years  after  entry  of  judgment. 

Appeal  from  Superior  Codrt,  King  County; 
Boyd  J.  Tallman,  Judge.     . 

Action  by  Thomas  Scott  against  C.  T.  Le 
Ballister  and  another.  From  an  order,  de- 
fendant Hanford  appeals.    Afilrmed. 

Eskridge  &  Watrous,  for  appellant.  E.  J. 
Grover  and  Harrison  B.  Martin,  for  respond- 
ent. 

FULLERTON,  J.  On  April  19,  1897,  in 
the  superior  court  of  King  county,  the  re- 
si>ondent  recovered  judgment  against  C.  T. 
Le  Ballister  and  the  appellant,  Frank  Han- 
ford, for  the  sum  of  $516.48,  due  upon  a 
promissory  note  executed  by  the  judgment 
debtors  in  favor  of  the  respondent  The 
judgment  was  entered  by  default  on  a  return 
made  by  the  sheriff  showing  personal  serv- 
ice on  both  of  the  defendants  in  King  county. 
The  judgment  remained  on  the  records  un- 
collected until  December  24,  1902,  when  the 
respondent  began  proceedings  to  revive  the 
same;  causing  notice  of  his  application  to 
be  served  upon  the  appellant,  Hanford.  Han- 
ford filed  an  answer  to  the  application  to 
revive,  which  was  stricken  by  the  court  on 
motion  of  the  respondent.  Thereupon  he 
filed  a  motion  to  vacate  the  original  judg- 
ment on  the  ground  that  no  service  of  sum- 
mons in  that  action  had  been  made  upon 
him;  supporting  his  motion  by  his  own  afflda- 
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vlt  to  the  effect  that  the  sheriff's  return  re- 
citing such  service  was  false.  This  motion 
the  trial  court  denied,  and  he  appeals  from 
that  ruling. 

The  appellant  argues  that,  inasmuch  as 
there  was  no  denial  of  his  allegation  to  the 
effect  that  no  personal  service  was  made  on 
him  in  that  action,  his  statement  in  that  re- 
gard must  be  taken  as  true,  and,  being  true, 
it  conclusively  appeared  that  the  Judgment 
was  void  for  want  of  jurisdiction,  and  the 
court  should  have  granted  his  motion  to  va- 
cate and  set  It  aside.  But  this  is  not  the 
rule.  The  appellant  cannot  attack  the  judg- 
ment in  this  way.  Where  It  appears  on  the 
face  of  the  record  that  no  service  has  been 
made  on  the  defendant,  and  the  court  must 
know  from  a  bare  Inspection  thereof  that 
the  judgment  is  void  for  want  of  jurisdiction 
over  the  person  of  the  defendant,  it  will  set 
aside  the  judgment  on  the  motion  of  the  de- 
fendant or  of  any  one  injuriously  affected  by 
it;  but,  when  the  judgment  is  valid  on  the 
face,  it  iB  not  thus  subject  to  attack.  To  set 
aside  a  judgment  for  matters  dehors  the  rec- 
ord, it  must  be  attacked  by  some  one  of  the 
statutory  methods  for  the  vacation  of  Judg- 
ments, and  within  the  time  limited  by  stat- 
ute, or  by  a  suit  setting  up  some  equitable 
ground  for  its  vacation.  A  motion,  support- 
ed by  affidavit,  filed  more  than  five  years 
after  the  entry  of  the  judgment,  is  not  such 
an  attack,  and  the  court  in  this  instance  did 
not  err  in  refusing  to  consider  the  motion 
filed  by  the  appellant 

The  order  appealed  from  is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


CARET  V.  HERTEIi  et  ux. 
(Supreme  Court  of  Washington.    Feb.  7,  1903.) 

CUSTODY    OF    CHILDREN— RIGHTS    OF    FATHER- 
CONTRACTS. 

1.  'Where  a  father,  on  the  death  of  his  wife, 
placed  his  infant  daughter  in  the  care  of  the 
parents  of  the  child's  mother,  under  an  agree- 
ment to  pay  them  for  their  services,  where  she 
remained  until  she  became  three  years  of  age, 
and  the  father  was  a  proper  person  to  have  the 
care  and  custod.v  of  his  daughter,  he  was  en- 
titled to  recover  possession  of  her,  notwithstand- 
ing his  agreement  to  leave  her  with  defendants 
until  she  was  six  years  of  age. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parent  and  Child,  f  8.] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;   C.  H.  Neal.  Judge. 

Habeas  corpus  by  Patrick  J.  Carey  ngnlnst 
Gustave  Hertel  and  wife.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Myers  &  Warren,  for  appellants.  John  E. 
Ryan,  H.  X.  Martin,  and  James  T.  Lawler, 
for  respondent. 

HADT^EY,  J.  This  Is  a  habeas  corpus  pro- 
ceeding instituted  by  respondent  to  procure 
the  possession  of  his  child,  a  little  girl  three 


years  of  age.  The  mother  of  the  child  died 
when  the  latter  was  about  three  months  old. 
Respondent  then  left  her  with  appellants, 
the  parents  of  the  child's  mother,  under  an 
agreement  to  pay  them  for  her  care.  She 
remained  continuously  with  her  grandpar- 
ents until  the  bringing  of  this  action.  Ap- 
pellants claim  that  respondent  left  the  child 
with  them  under  an  agreement  that  tbey 
could  keep  her  until  she  was  six  years  of 
age.  After  a  bearing  the  court  entered 
judgment  that  the  father  is  entitled  to  the 
custody  of  the  little  girl,  and  ordered  that 
she  should  be  delivered  into  bis  possession. 
This  appeal  is  from  the  judgment. 

The  court  found  that  respondent  "is  a 
sober,  industrious,  and  moral  man,  capable 
of  taking  charge  and  control  of  bis  daughter, 
and  that  he  desires  to  have  the  control  and 
bringing  up  of  his  daughter,  and  is  fully  able 
to  care  for  her  in  every  way."  The  finding 
is  fully  supported  by  the  evidence.  The 
grandparents  resist  the  father's  claim  for 
possession  because  of  a  verbal  agreement 
that  they  could  keep  the  child  until  she  was 
six  years  old.  The  facts  were  similar  in 
the  case  of  Lovell  v.  House  of  the  Good 
Shepherd,  9  Wash.  419,  37  Pac.  600,  43  Am. 
St.  Rep.  839.  The  mother  of  the  child  had 
agreed  with  the  respondent  in  that  case  that 
the  child  should  remain  in  the  institution 
until  she  was  eighteen  years  of  age;  but  this 
court  held  that  the  parent  was  nevertheless 
entitled  to  the  custody  of  her  daughter,  and 
the  comfort  of  her  society.  It  is  argued  by 
appellants  here  that  the  House  of  the  Good 
Shepherd  was  a  corporation,  and  that  no 
element  of  affection  existed,  as  In  this  case. 
The  lack  of  the  element  of  affection  was 
commented  upon  in  that  case,  and  it  was 
stated  that  some  cases  hold  that  the  parent 
cannot  assert  his  right  to  the  child  after  he 
has  given  it  into  the  care  of  another;  such 
holdings  being  founded  upon  the  humane 
idea  that,  by  reason  of  the  long  and  inti- 
mate intercourse  between  the  child  and  the 
foster  parent,  and  of  mutual  affection  arising 
therefrom,  it  would  be  heartless  to  force 
a  separation.  In  the  case  at  bar  the  child 
was  but  three  years  of  age  when  the  father 
sought  her  possession  by  this  proceeding. 
Her  age  is  such  that  the  deeply  grounded 
affection  which  arises  from  long-time  asso- 
ciation, extending  into  more  mature  years, 
is  necessarily  wanting.  Her  father's  affec- 
tion for  her  prompts  him  to  desire  her  care 
and  custody.  He  is  not  only  primarily  en- 
titled to  her  care,  but  he  is  a  suitable  per- 
son to  be  charged  therewith,  is  amply  able 
to  provide  well  for  her  comfort  and  educa- 
tion, and  Is  entitled  to  the  comfort  of  her 
society,  and  to  her  increased  affection  for 
him,  which  in  ordinary  experience  must  fol- 
low. The  future  welfare  of  the  child  is  the 
paramount  con.<!lderation,  and,  with  that 
fact  in  view,  under  such  circumstances  as 
appear  in  this  case,  the  trial  court,  who 
sees   and  observes   the  contending  parties. 
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must  lie  permitted  to  exercise  some  discre- 
tion in  an  endeayor  to  serve  the  best  In- 
terests of  the  child.  Under  the  evidence  in 
this  case,  vre  thinlc  there  was  no  abuse  of 
discretion  in  ordering  the  child  delivered  to 
the  fatlier. 
The  judgment  Is  affirmed, 

MOUNT,    C.    J.,    and    FULLEHTOX   and 
DUNBAR,  JJ.,  concur. 


STATE  ei  rel.  OUDIN  &  BERGMAN  FIRE 

CLAY  MIN.  &  MFG.  CO.  v.  SUPERIOR 

COURT  OF  SPOKANE  COUNTY  et  al. 

(Supreme  Court  of  Washington.    Feb.  9,  1905.) 

MANDAMUS — BEMEDT  INEFFECTVAI,. 

1.  Where  the  superior  court  refused  to  try  a 
cau.se  pending  an  appeal  therein  from  an  order 
granting  a  temporary  injunction  on  the  ground 
that  the  court  wished  the  benefit  of  the  decision 
of  questions  involved  in  the  appeal,  an  applica- 
tion for  a  mandate  to  require  the  court  to  pro- 
ceed with  the  trial  will  not  be  granted  when 
the  appeal  is  determined  before  the  application 
is  heard. 

Original  application  for  writ  of  mandate 
on  the  relation  of  the  Ondin  &  Bergman  Fire 
Clay  Mining  &  Manufacturing  Company 
against  the  superior  court  of  Spokane  county 
and  Henry  L.  Kennan,  judge.  Application 
dismissed. 

Tbayer  &  Belt,  for  plaintiff. 

PER  CURIAM.  This  Is  an  original  appli- 
cation In  this  court  for  a  writ  of  mandate 
directed  to  the  superior  court  of  Spolcane 
county  and  to  the  Honorable  Henry  L,  Ken- 
nan,  one  of  the  judges  thereof.  The  affida- 
vit In  support  of  the  application  recites  that 
in  April,  1903,  the  relator  began  an  action  in 
the  said  court  against  Thomas  F.  Conlan  and 
Martin  L.  Bergman  for  the  purpose  of  en- 
joining them  from  Interfering  with  the  prop- 
erty or  business  of  the  relator,  and  that  said 
court  granted  a  temporary  Injunction;  that 
from  the  order  granting  the  same  an  appeal 
was  taken  to  this  court,  and  that  at  the  time 
this  application  was  made  said  appeal  was 
pending  for  hearing ;  that  after  the  Issuance 
of  the  temporary  Injunction  the  issues  in  the 
main  case  were  joined,  and  that  the  cause 
was  ready  for  trial ;  that  relator  had  applied 
to  the  said  court  and  said  judge  to  assign  the 
cause  for  a  bearing  and  to  proceed  with  the 
trial,  which  application  was  refused  upon 
the  ground  that  some  of  the  questions  which 
would  arise  upon  the  trial  of  the  cause  would 
probably  be  determined  on  the  above-men- 
tioned appeal.  The  purpose  of  this  applica- 
tion was  to  procure  a  writ  of  mandate  di- 
recting the  superior  court  to  proceed  with  the 
trial  of  the  main  case  notwithstanding  the 
appeal  from  the  temporary  Injunction.  Said 
appeal  has,  however,  been  determined.  See 
Oudln  &  Bergman  Fire  Clay  Min.  &  Mfg.  Co. 
T.  Conlan,  34  Wash.  216,  75  Pac.  798.    Since 


U  appears'  that  tta^  only  ground  of  refusal  to 
proceed  with  the  trial  was  that  the  court 
should  delay  until  It  could  have  the  benefit 
of  questions  that  should  be  decided  on  the 
appeal,  the  controversy  has  therefore  ceased 
to  exist,  and  the  application  Is  dismissed. 


YARWOOD  et  al.   v.  CEDAR  CANYON 
CONSOL.  MINING  CO.  et  al. 

(Supreme  Court  of  Washington.     Feb.  10, 1905.) 

INJUNCTIONS— ACTIONS    ON    BONDS— PBOPBIETT 
OF  INJUNCTION. 

1.  Persons  whose  right  to  a  mining  vein  was 
contingent  on  their  paying  a  proportion  of  the 
purchase  price  were  properly  enjoined  from  ex- 
tracting ore  from  the  vein  where  they  did  not 
paj  nor  tender  payment  of  such  price,  and  the 
injunction  was  not  rendered  wrongful,  so  as  to 
afford  an  action  on  the  injunction  bond  by  their 
subsequent  payment  at  the  conclusion  of  litiga- 
tion. 

Appeal  from  Superior  CkNirt,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  W.  J.  Yarwood  and  others 
against  the  Cedar  Canyon  Consolidated  Min- 
ing Company,  a  corporation,  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Happy  &  Hindman,  for  appellants.  Tol- 
man  &  Kimball,  M.  A.  t^olsom,  and  E.  C. 
Macdonald,  tor  respondents. 

PER  CURIAM.  This  Is  an  action  brought 
by  the  appellants  against  the  respondents  to 
recover  upon  certain  Injunction  bonds.  From 
the  record  It  appears  that  the  respondent  the 
Cedar  Canyon  Consolidated  Mining  Company 
brought  an  action  against  the  appellants  to 
enjoin  them  from  extracting  ores  from  a  cer- 
tain mineral  vein  which  the  respondent 
claimed  to  own,  and  which  was  also  claimed 
by  the  appellants.  At  the  commencement  of 
the  action  a  temporary  restraining  order 
was  issued,  restraining  them  from  mining 
ore  pending  a  hearing  on  an  application  for 
a  temporary  injunction,  notice  of  which  hear- 
ing was  given  at  the  time  of  the  service  of 
the  restraining  order.  The  appellants  ap- 
peared in  response  to  the  notice,  and  con- 
tested the  issuance  of  the  temporary  injunc- 
tion on  the  ground  that  they  were  the  sole 
owners  of  the  property  in  question.  The 
court,  however,  found  for  the  respondent; 
granting  a  temporary  injunction  on  the  filing 
of  a  bond  in  the  sum  of  $2,000.  Later  on. 
the  appellants  answered  in  the  main  action: 
Betting  up,  in  addition  to  their  claim  of  sole 
ownership,  an  equitable  claim  to  two-sev- 
enths of  the  property,  on  which  they  asked 
affirmative  relief  in  case  their  claim  to  the 
sole  ownership  should  be  determined  against 
them.  On  the  trial  the  contest  as  to  the 
claim  of  sole  ownership  was  submitted  to  a 
jury,  and  determined  against  the  appellants. 
The  judge  thereupon  tried  the  equitable  Is- 
sue, finding  that  the  appellants  were  entitled 
to  a  two-sevenths  interest  in  a  part  of  the 
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claim.  Both  Bides  appealed  to  thla  cotirt, 
whldi  modified  the  Judgment  below,  holding 
that  the  appellants  were  entitled  to  a  two- 
■eventbi  Interest  as  tenants  In  common  with 
the  respondent  above  named  In  the  whole 
of  the  mineral  vein  In  question,  on  payment 
to  the  respondent  of  their  proportionate  share 
of  the  purchase  price,  with  Interest  After 
the  remittitur  went  down,  this  payment  was 
made  and  Judgment  went  accordingly;  the 
Injunctions  theretofore  entered  being  dissolv- 
ed. The  appellants  thereupon  brought  this 
action  upon  the  Injunction  bonds,  and,  on 
Judgment  going  against  them,  have  appealed 
to  this  court 

While  elaborate  briefs  have  been  filed  on 
the  part  of  the  appellants,  we  have  found  It 
unnecessary  to  follow  the  argument  as  made 
therein.  The  contention  of  the  appellants 
that  the  injunction  bonds  were  wrongfully 
Issued  as  to  them  Is  based  on  the  finding  of 
the  court  that  they  were  tenants  In  common 
with  the  respondent  the  Cedar  Canyon  Con- 
solidated Mining  Company  In  the  mineral 
vein — having  an  equal  right  with  the  re- 
spondent to  its  possession — and  hence  their 
ouster  at  the  suit  of  the  resi)ondent  was 
wrongful,  and  they  have  the  right  to  recover 
such  damages  as  they  have  suffered  by  the 
ouster.  But  the  answer  is  that  they  had 
only  an  Inchoate  right  to  the  vein,  contingent 
on  their  paying  their  proportion  of  the  pur- 
chase price;  hence  they  had  no  right  of  pos- 
session until  they  had  either  paid  or  tendered 
payment  of  such  purchase  price.  As  they 
did  not  pay  or  tender  when  the  respondent 
sought  to  oust  them,  the  Injunction  was 
rightfully  issued,  and  it  did  not  become 
wrongful  by  their  subsequent  payment. 

Affirmed. 


(87  Wash.  8) 

COATS  T.  SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of  Washington.    Feb.  4,  1905.) 

APPEA.I/— BTBIKINO    BBIET. 

1.  A  brief  referring  to  the  trial  judge  in  lan- 
guage grossly^  discourteous,  unprofessional,  scan- 
dalous, and  impertinent  will  he  struck  on  mo- 
tion. 

Appeal  from  Superior  Court,  King  County; 
Geo.  El  Morris,  Judge. 

Action  by  Arthur  W.  Coats  against  the 
Seattle  Electric  Company.  From  a  Judg- 
ment for  defendant,  plaintifiF  appealed.  De- 
fendant moves  to  strike  plaintllTs  brIeC 
Granted. 

Wooten  A  Welch,  for  appellant  Hughes, 
McMicken,  Dovell  &  Bamsey,  for  respondent 

FEB  CURIAM.  This  is  a  motion  to  strike 
the  appellant's  brief  for  the  reason  that  It 
refers  to  the  trial  Judge  In  langniage  grossly 
discourteous,  unprofessional,  scandalous, 
and  impertinent  An  examination  of  the 
brief  convinces  as  that  the  language  used 
Is  properly  described  in  the  motion  to  strike. 
We  deem  it  nnneceasarj  to  quote  the  lan- 


guage or  to  make  farther  eomment  Counsel 
should  know  their  rights  and  their  duties 
as  ofiBcers  of  the  court  without  lectures  or 
admonitions  from  ns.  We  tmrt  the  striking 
of  the  brief  will  be  a  snfllcient  penalty  for 
the  breach  of  professional  duty  complained 
of,  and  that  the  offense  will  not  be  repeated. 
The  appellant  Is  allowed  30  days  In  which  to 
file  a  proper  brief.  The  brief  of  the  re- 
spondent may  stand,  or  counsel  m&j,  at  their 
option,  flto  a  further  brief. 


(36  Wash.  «9 
McNAUGHT-COLLINS  IMP.  CO.  t.  ATLAN- 
TIC &  P.  PILE  &  TIMBER  PRB- 
SERVINO  CO.  et  al. 

(Supreme  Court  of  Wa^hingtoa    Feb.  2,  1905.) 

PT7BLI0    LANDS— 8H0KB    LANDS— SALK  —  APTfS' 
CATION    FOB    PUBCUA8E— BESALB. 

1.  Sess.  Laws  1901,  p.  294,  e.  138,  provided 
that  anv  owner  under  deed  or  contract  of  shore 
lands  abutting  on  a  harbor  should  have  until 
July  1,  1902,  a  preference  to  apply  for  and  re- 
ceive a  lease  of  the  right  to  build  docks  in 
front  of  the  landu  Laws  1901,  p.  98.  c  62, 
i  1,  provides  that  any  person  whose  property 
or  interest  is  affected  by  a  sale  or  lease  of  any 
of  the  state's  shore  lands  shall  have  the  riffht 
to  appeal  to  the  superior  court  Held,  that  one 
whose  application  for  a  lease  was  not  filed  be- 
fore July  1,  1900,  had  no  right  to  appeal,  undw 
chapter  62,  _i  1,  from  an  order  directing  the 
sale  of  the  right  to  lease  to  another. 

2.  By  the  express  provisions  of  Laws  1901. 
p.  98,  c.  62,  I  1,  an  appeal  from  an  order  of  the 
Board  of  Land  Commissioners  effecting  a  sale 
or  lease  of  shore  lands  must  be  taken  within 
80  days  from  the  order. 

3.  Laws  1897,  p.  240,  e.  88.  i  IS.  relative  to 
public  lands,  provides  that  the  board  of  ap- 
praisers shall  confirm  an  order  of  sale  if  satis- 
fied that  a  resale  would  not  bring  at  least  25 
per  cent  more.  Held,  that  where  the  applicant 
for  a  resale  did  not  charge  that  the  interest  of 
the  state  bad  been  injuriously  aflected,  or  that 
the  sale  might  not  have  been  fairly  condacted, 
and  the  application  was  not  even  verihed,  the 
denial  of  a  resale  was  executive,  and  not  ap- 
pealable, under  Laws  1901,  p.  98,  e.  62,  giving 
an  appeal  to  the  superior  court  trom  orders  ol 
sale. 

Appeal  from  Superior  Court,  ECing  County; 
Boyd  J.  Tallman,  Judge. 

Appeal  by  the  McNaught-0>nins  Improve- 
ment Company  from  a  Judgment  of  the  su- 
perior court  dismissing  an  appeal  from  an 
order  of  the  Board  of  State  Land  Commis- 
sioners directing  a  lease  or  sale  of  certain 
land  to  the  Atlantic  &  Pacific  Pile  &  Timber 
Preserving  Ompany,  from  an  order  confirm- 
ing the  sale,  and  from  an  order  denying  pe- 
tition for  a  resale.    Affirmed. 

Ballinger,  Bonald  ft  Battle,  for  appellant 
Macklnnon  ft  Foley,  Embree  ft  Cole,  and 
George  B.  Cole^  for  respondents. 

HADLET,  J.  Thla  la  an  appeal  from  a 
Judgment  of  the  superior  court  dismissing 
an  appeal  from  the  Board  of  State  Land 
Commissioners.  The  statute  of  1901  provided 
that  any  owner,  under  deed  or  contract  of 
tide  or  shore  land  abutting  on  harbor  area, 
ahould  have  until  the  Ist  day  of  July,  190% 
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a  preference  right  to  apply  for,  obtain,  and 
receive  a  lease  of  the  right  to  build  and 
maintain  wharves,  docks,  or  other  structures 
upon  that  portion  of  the  harbor  area  lying 
In  front  of  said  tide  lands.  Sees.  Laws  1901, 
p.  294,  c.  138.  No  application  for  lease  of 
the  harbor  area  was  filed  by  appellant  prior 
to  said  July  1,  1902,  but  on  July  2l8t  certain 
exhibits,  mentioned  by  appellant  as  "part  of 
the  application  for  habor  area  lease  in  front 
of  block  404,  Seattle  tide  lands,"  was  for- 
warded to  the  State  Land  Commissioner's 
office.  Meantime,  on  July  5th,  the  respond- 
ent Mackinnon  filed  an  application  to  lease 
said  area,  and  on  July  15th  the  Board  of 
State  Land  Commissioners  made  an  order 
directing  public  sale  of  the  right  to  lease  the 
same;  said  sale  to  take  place  August  30tb. 
Notice  of  the  sale  was  duly  posted  and  pub- 
lished, and  on  said  date  the  right  to  lease 
was,  at  public  auction,  sold  to  respondent 
Mackinnon.  The  sale  was  approved  by  the 
Board  of  Land  Commissioners  October  20th. 
On  September  2Cth  the  appellant  made  appli- 
cation for  a  resale  of  the  right  to  lease  said 
harbor  area,  and  offered  to  pay  in  excess  of 
25  per  cent,  more  than  the  price  at  which  the 
same  was  sold  to  respondent  Mackinnon. 
Said  application  was  denied  October  30th. 
On  November  29th  appellant  appealed  to  the 
superior  court.  The  notice  of  appeal  speci- 
fies as  that  from  which  the  appeal  was  tak- 
en the  following:  (1)  Order  directing  public 
lease  or  sale;  (2)  order  confirming  public 
sale;  (3)  order  denying  petition  of  appellant 
for  a  resale. 

It  will  be  seen  from  the  foregoing  state- 
ment that  appellant  lost  its  preference  right, 
if  it  ever  had  such  right,  by  not  filing  an 
application  to  purchase  within  the  time  lim- 
ited by  law.  After  the  expiration  of  that 
time  the  respondent  Mackinnon  applied  for 
the  sale  of  the  right  to  lease,  and  the  same 
was  regularly  sold  to  him  at  public  auction, 
after  due  notice.  It  seems  manifest  that 
appellant  had  no  standing  to  appeal  from 
the  order  directing  the  sale  of  the  rijiht  to 
lease.  It  was  at  that  time  an  entire  stranger 
to  the  record  before  the  Board  of  Land  Com- 
missioners, either  as  an  applicant  to  pur- 
chase or  otherwise.  Its  property  rights  or 
Interests  were  not  affected  so  as  to  give  It 
the  right  of  appeal  under  the  terms  of  section 
1,  c.  (52,  p.  98,  Laws  1901,  for  the  reason 
that  It  had  lost  the  preference  right  to  pur- 
chase. Moreover,  more  than  30  days  bad 
elapsed  from  the  time  the  order  directing 
sale  was  made  before  the  appeal  was  taken. 
The  time  to  appeal  bad  therefore  expired, 
under  section  2  of  the  above-mentioned  chap- 
ter, even  if  the  right  had  ever  existed. 

The  attempted  appeal  from  the  order  con- 
flrming  the  sale  was  also  too  late.  The  sale 
was  confirmed  October  20th,  and  the  appeal 
notice  was  filed  November  29th.  An  addi- 
tional question  may  be  said  to  be  involved 
In  the  attempted  appeal  from  the  order  of 
confirmation,  for  the  reason  tba^  before  that 


order  was  made,  appellant  had  applied  for 
a  resale,  and  had  offered  a  sum  in  excess  of 
the  selling  price,  as  above  stated.  The  dis- 
cussion of  this  subject  is,  however,  involved 
with  another  branch  of  the  attempted  ap- 
peal, which  we  shall  hereinafter  discuss. 

The  attempt  was  also  made  to  appeal  from 
the  order  denying  appellant's  petition  for  a 
resale  of  the  right  to  lease.  In  State  ex  rel. 
White  V.  Board,  23  Wash.  700,  63  Pac.  532, 
it  was  held  that  in  leasing  harbor  areas  the 
commissioners  exercise  executive  or  admin- 
istrative functions  only;  and  in  State  ex  rel. 
Bussell  V.  Bridges,  30  Wash,  2G8,  70  Pac. 
50C,  It  was  held  that  the  statute  (section  15, 
p.  240,  c.  89,  Laws  1897)  with  reference  to 
readvertlslng  and  resale  vests  In  the  board 
the  discretion  to  order  a  reRale.  The  stat- 
ute seems  to  contemplate  that  a  resale  shall 
be  made  if  by  attidarit  it  is  shown  that  the 
interests  of  the  state  in  the  sale  have  been 
injuriously  affected  by  fraud  or  collusion,  or 
that  the  sale  may  not  have  been  fairly  con- 
ducted. No  such  affidavit  was  filed  here. 
The  application  for  resale  makes  no  such 
charges,  and  is  not  even  verified.  Under 
such  circumstances,  the  matter  of  resale  was 
executive  and  discretionary,  and  the  refusal 
of  the  board  to  resell  is  not  appealable. 

The  superior  court  did  not  err  in  dismiss- 
ing the  appeal,  and  the  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 


KENT  LUMBER  CO.  v.  WARD  et  al.    (GAL- 

BRAITH,  BACON  &  CO.,  Intervener). 
(Supreme  Court  of  Washington.    Feb.  11,  1905.) 

HECHANICS'    LIE.NS— WAIVER   BT   CONTBACTOB— 
BIOIITS   OF   ASSIGNEES. 

1.  A  contractor  who  Rives  a  bond  indemnify- 
ing a  surety  company  for  any  loss  or  damage 
which  may  be  sustaiued  on  account  of  a  bond 
given  by  the  surety  company,  conditioned  to 
protPCt  the  owner  from  mechanics'  liens,  waives 
his  rlRht  to  assert  a  lien  on  his  own  behalf. 

2.  An  assignee  of  a  contractor's  account  can- 
not enforce  a  mechanic's  lien  where  the  con- 
tractor, prior  to  the  assignment,  had  waived  his 
right  to  a  lien. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Frank  H.  Rudkin,  Judge. 

Action  by  the  Kent  Lumber  Company 
against  Ira  P.  Ward  and  others  (Galbraitli. 
Bacon  &  Co.,  intervener).  From  a  Judgment 
denying  the  relief  prayed  for.  intervener  ap- 
peals.   Affirmed. 

Roberta  &  Leehey,  for  appellant  George 
E.  De  Steiguer,  R.  R.  George,  and  John  P. 
Hartman,  for  respondent. 

HADLEY,  J.  In  this  action  Galbraith, 
Bacon  &  Co.,  a  corporation,  by  way  of  in- 
tervention, seeks  to  foreclose  a  mechanic's 
lien.  The  account  was  originally  held  by 
one  Bamberg,  and  was  for  labor  and  ma- 
terial furnished  in   the  construction   of  a 
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house  for  the  defendant  Hattie  E.  Spittle. 
The  account,  with  any  right  to  assert  a  lien, 
was  assigned  by  Bamberg  to  said  intervener, 
and  the  latter  thereafter  filed  a  notice, 
claiming  a  Hen.  Bamberg  was  a  subcon- 
tractor in  the  construction  of  the  building, 
one  Ward  being  the  principal  contractor. 
Ward  gave  to  the  defendant  Hattie  E.  Spit- 
tie,  owner  of  the  property,  a  contractor's 
indemnifying  bond,  with  the  National  Sure- 
ty Company  as  surety.  Ward  and  Bamberg 
also  gave  to  said  surety  company  a  contract 
of  indemnity  whereby  they  bound  themselves 
to  save  the  surety  company  harmless  from 
loss  or  damage  on  account  of  the  building 
contract,  and  the  said  bond  given  to  secure 
it.  The  answer  denies  the  material  allega- 
tions of  the  complaint,  and  affirmatively 
avers  the  foregoing  facts  concerning  the  con- 
tractor's bond  and  the  surety  indemnifying 
contract,  which  are  urged  as  amounting  to 
a  waiver  by  Bamberg  of  any  right  to  a  lien. 
The  cause  was  tried  by  the  court,  and  result- 
ed in  a  Judgment  denying  the  lien  and  dis- 
missing the  complaint  in  intervention.  The 
intervener  has  appealed  from  the  Judgment. 
The  principal  argument  made  by  appel- 
lant is  based  upon  the  theory  that  the  court 
decided  the  case  upon  the  ground  that  Bam- 
berg, appellant's  assignor,  had  waived  his 
right  to  a  lien.  An  oral  remark  made  by 
the  court  when  deciding  the  case  indicates 
that  such  was  his  theory.  It  is  urged  by  ap- 
pellant that  there  was  no  evidence  upon  the 
subject,  and  that  the  court's  conclusion  is 
therefore  erroneous.  It  was  the  court's 
theory,  however,  that  the  facts  which  it  held 
amounted  to  a  waiver  of  the  right  to  a  lien 
were  admitted  by  the  pleadings.  The  an- 
swer alleged  that  the  contractor's  bond  was 
given  to  protect  the  owner  against  liens,  and 
that  Bamberg  Joined  in  the  indemnity  con- 
tract to  save  the  surety  harmless.  The  reply 
does  not  deny  the  essential  facts,  but,  in  effect, 
simply  alleges  that  Bamberg  never  waived 
his  right  to  a  lien.  We  think  the  court  was 
right  in  its  view  that  the  material  facts  as 
to  the  waiver  were  admitted.  The  answer 
alleges  that  one  of  the  considerations  for 
the  contractor's  bond  given  to  this  respond- 
ent was  that  Ward  and  Bamberg  should  give 
their  indemnifying  contract.  In  effect,  that 
contract  bound  them  to  prevent  the  filing 
and  enforcement  of  liens  against  this  prop- 
erty, and  yet  Bamberg  is  here,  through  his 
assignee,  attempting  to  enforce  a  lien  in  his 
own  behalf.  It  is  true,  Bamberg's  contract 
was  not  with  respondent  directly,  but  it  was 
for  the  purpose  of  Indemnifying  respondent's 
Indemnitor  concerning  the  same  subject-mat- 
ter. The  giving  of  the  Indemnity  contract  to 
the  surety  company  was  at  least  a  part  of 
the  Inducement  which  led  It  to  protect  re- 
spondent, and  she  certainly  should  not  ex- 
pect that  one  who  was  thus  obligated  would 
undertake  to  enforce  a  lien  against  her 
property,  which  would  necessarily  create  a 
corresponding  liability  from  himself  to  an- 


other. If  he  should  be  permitted  to  enforce 
a  lien  here,  respondent  must  then  assert  a 
claim  against  the  surety  company,  and  the 
latter  in  turn  against  Bamberg.  In  view  of 
all  this,  we  think,  when  Bamberg  made  a 
contract  to  save  the  surety  company  from 
loss,  he  thereby  waived  any  right  to  assert 
a  lieu  In  favor  of  himself.  His  assignee 
has  no  greater  rights.  The  court  appears  to 
have  decided  the  case  upon  the  foregoing 
theory.  No  specific  finding  was  made  as  to 
whether  the  lien  notice  was  filed  in  time  or 
not.  But  from  the  evidence  before  us,  we 
think  the  Judgment  is  further  sustained  on 
the  ground  that  the  lien  notice  was  not  filed 
in  time  after  the  completion  of  the  work. 
The  record  does  not  disclose  what  was  the 
view  of  the  trial  court  upon  that  subject, 
but  the  point  is  urged  here  by  respondent, 
and  we  believe  the  weight  of  the  evidence  is 
in  favor  of  her  contention. 
The  judgment  Is  afilrmed. 

MOUNT,    C.    J.,    and    FULLERTON    and 
DUNBAR,  JJ.,  concur. 


BANK  V.  DOHERTY  et  aL 
(Supreme  Court  of  Washington.    Feb.  9,  1905.) 

EXECUTION— SALES  —  VACATION  —  INADEQtJACT 
OF   PBICE— MOTION— NOTICE. 

1.  Where  a  purchaser  at  an  execution  sale 
had  assiKued  all  his  interest  in  the  property 
purchased  to  defendant  administrator,  who  ap- 
peared and  actually  defended  a  motion  to  va- 
cate the  same,  it  was  immaterial  that  notice  of 
such  motion  was  not  served  on  the  purchaser. 

2.  A  note  and  mortgage  worth  in  excess  of 
$2,400  having  been  filed  in  the  clerk's  office  as 
a  part  of  tlie  record  in  a  suit  to  foreclose,  which 
was  held  to  have  been  prematurely  In-ought, 
such  note  and  mortgai^e  were  seized  under  an 
execution  issued  on  a  judgment  in  such  action 
for  costs  against  the  holder  of  the  mortgage, 
and  sold  without  notice  to  him  for  ^110.20, 
after  which  the  purchaser  transferred  all  his 
interest  therein  to  ttie  administrator  of  one  of 
the  mortxagors.  Held,  that  an  order  vacating 
the  sale  for  inadequacy  of  price  was  justified. 

Appeal  from  Superior  Court,  £klng  County; 
Boyd  J.  Taliman,  Judge. 

Action  by  Benjamin  Bank  against  Earle 
Doherty  and  another,  as  administrators  of 
the  estate  of  Mary  T.  Doherty,  deceased. 
From  an  order  vacating  an  execution  sale,  de- 
fendants appeal.    Affirmed. 

Roberts  &  Leehey,  for  appellants.  Pres- 
ton, Carr  &  Oilman,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  vacating  and  setting  aside  a  sale.  In 
the  early  part  of  the  year  1901  the  respond- 
ent began  an  action  against  the  appellants 
in  the  superior  court  of  King  county  to  fore- 
close a  mortgage  upon  real  property.  In  due 
course  he  recovered  a  Judgment  and  decree 
of  foreclosure  in  tliat  court,  and  the  judgment 
was  brought  here  by  the  appellants  for  re- 
view. This  court  reversed  the  Judgment  (29 
Wash.  233,  69  Pac.  732,  92  Am.  St  Rep.  903}. 
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and  pent  the  cause  back  with  Iiistiiictlons  to 
dlsinlHs  the  action;  holding  that  the  same 
had  been  prematurely  brought.  AYhen  the  re- 
mittitur went  down.  Judgment  was  entered 
In  the  court  below  In  favor  of  the  appellants 
and  against  the  respondent  for  the  sum  of 
$101.45,  being  the  coats  of  both  courts.  Ex- 
ecution was  thereafter  Issued  on  the  judg- 
ment and  placed  In  the  hands  of  the  sheriff, 
who  seized  and  sold  the  respondent's  note 
and  mortgage,  which  had  been  filed  in  the 
clerk's  office  as  a  part  of  the  records  in  the 
foreclosure  suit.  Shortly  after  the  sale  took 
place  the  respondent  learned  of  the  same, 
and  immediately  took  steps  to  have  the  sale 
vacated  and  set  aside;  filing  a  motion  for 
that  purpose  in  the  court  out  of  which  the 
execution  issued.  Affidavits  were  filed  in 
support  of  and  against  the  motion,  and  a 
bearing  had,  which  resulted  in  an  order  va- 
cating and  setting  aside  the  sale.  The  mo- 
tion was  based  on  several  grounds,  including 
Inadequacy  of  price,  and  irregularity  In  the 
proceedings,  failure  to  give  proper  notices  of 
the  sale,  or  to  notify  the  judgment  debtor 
thereof.  The  order  of  vacation  was  general, 
setting  out  no  particular  reason. 

The  appellant  first  assigns  that  the  conrt 
erred  in  entertaining  the  motion  to  vacate 
the  Judgment  because  the  same  was  not  serv- 
ed on  the  purchaser  at  the  sale,  but  we 
think  this  objection  is  met  by  the  fact  that 
the  purchaser  bad  xmrted  with  his  interest  In 
the  note  and  mortgage  prior  to  the  hearing 
on  the  motion;  having  surrendered  them 
to  the  administrator,  and  canceled  the  mort- 
gage of  record.  At  the  time  the  order  of 
vacation  was  entered,  the  only  person  Inter- 
ested In  upholding  the  sale  was  the  adminis- 
trator, and  there  is  no  question  that  he  had 
been  served  with  notice  of  the  proceedings. 
In  fact,  be  appeared  and  engaged  actively 
In  defending  it. 

On  the  main  question,  we  are  not  Inclined 
to  disturb  the  holding  of  the  trial  court.  The 
note  sold  had  an  actual  value  In  excess  of 
$2,400,  and  was  sold  for  only  $110.20.  This 
alone  appeals  strongly  to  the  conscience  of 
the  court,  and  although  it,  perhaps,  is  the 
rule  that  inadequacy  of  price  alone  Is  not 
usually  a  sufficient  ground  to  set  aside  the 
sale,  we  think  that  In  this  case,  In  view  of 
the  manner  In  which  possession  of  the  note 
was  obtained,  and  the  whole  surroundings, 
It  should  be  allowed  to  prevail.  This  view 
of  the  case  renders  other  questions  dis- 
cussed Immaterial. 

The  order  api)ealed  from  will  stand  affirm- 
ed. 


CUMMINGS  et  al.  v.  WEIR  et  al. 
(Supreme  Court  of  WnshinBton.    Feb.  9,  1005.) 

CONTRACTS  —  SERVICES  —  COMPLAINT  —  AMEND- 
MENT—DISCRFrrtO.N—EVinE.NCE  —  REMARKS  OF 
COURT — Cl'BI.NO    ERROR— QUESTION    FOR  JURY. 

1.  In  an  action  for  the  price  of  information 
furnished  to  defendants  to  enable  them  to  se- 


cure timber  and  homestead  locations,  error,  if 
any,  in  permittinfr  a  witnes.s  to  state,  over  ob- 
jection that  it  was  not  the  best  evidence,  that 
he  saw  on  the  records  of  the  land  office  that 
defendants  had  filed  on  the  lands,  and  also  that 
be  had  seen  the  advertisements  of  such  filings 
in  a  newspaper,  was  harmless ;  the  proofs  hav- 
ing afterwards  been  made  from  the  filing  rec- 
ords. 

2.  Where,  in  an  action  for  the  price  of  infor- 
mation enabling  defendants  to  secure  timber  and 
homestead  locations,  a  witness  bad  testified  that, 
in  the  forenoon  of  a  certain  day,  defendants  had 
agreed  to  pay  plaintiffs,  and  that  plaintiffs 
thereupon  gave  them  the  information,  he  could 
testify  as  to  a  conversation  between  the  par- 
ties in  the  afternoon  of  that  day,  when  de- 
fendants undertook  to  get  plaintiffs  to  reduce 
the  price. 

3.  In  an  action  for  the  price  of  information 
given  to  enable  defendants  to  locate  certain 
timber  and  homestead  claims,  a  statement  of 
the  court  to  counsel,  in  the  presence  of  the 
jury :  "I  think  the  evidence  clearly  shows  they 
agreed  upon  $65.  The  complaint  is  on  quantum 
meruit.  The  evidence  shows  express  contract. 
What  is  the  result  of  that?" — though  a  com- 
ment on  a  material  and  disputed  fact,  was  harm- 
less ;  the  court  having  given  full  instructions  as 
to  the  rules  governing  the  burden  of  proof,  pre- 
ponderance of  evidence,  and  the  general  duties 
of  the  jury. 

4.  Where  the  trial  court  stated  that  an  amend- 
ment changing  the  cause  of  action  sued  on 
from  quantum  meruit  to  express  contract  would 
be  allowed  unless  defendants  showed  that  they 
would  be  prejudiced  thereby,  and  the  record  dis- 
closed no  attempt  at  such  a  showing,  the  al- 
lowance of  such  amendment  was  not  an  abuse 
of  discretion, 

■'>.  In  an  action  on  a  contract  for  furnishing 
information  to  enable  defendants  to  locate  cer- 
tain claims,  evidence  held  to  justify  submission 
of  the  case  to  the  jury. 

Appeal  from'  Suiierior  Court,  Spokane 
County;   Geo.  W.  Belt,  Judge. 

Action  by  William  H.  Cumralngs  and  oth- 
ers against  Robert  Weir  and  another.  From 
a  judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Danson  &  Huneke,  for  appellants.  Hart- 
son  &  Holloway  and  Hamblen  &  Lund,  for 
respondents. 

HADLET,  J.  Respondent  sued  appellants 
to  recover  upon  an  alleged  contract  whereby 
It  Is  claimed  the  former  furnished  the  latter 
information  which  enabled  them  and  certain 
others  to  secure  several  timber  and  home- 
stead locations.  Appellants  deny  the  con- 
tract. The  cause  was  tried  before  a  jury, 
and  a  verdict  returned  In  favor  of  respond- 
ents for  the  sum  of  $520.  Appellants  moved 
for  a  new  trial,  which  was  denied;  and. 
Judgment  having  been  thereafter  rendered 
against  them  for  the  amount  of  the  verdict, 
they  have  appealed. 

The  first  two  assignments  of  error  relate 
to  the  Introduction  of  evidence  In  relation 
to  a  witness'  knowledge  and  sources  of 
knowledge  as  to  'Whether  appellants  and 
others  with  them  oad  located  upon  certain 
lauds.  The  witiieas  was  permitted  to  state 
that  he  saw  r.pon  the  records  of  the  land  of- 
fice that  tlt^y  had  filed  upon  the  lands,  and 
also  tha*  be  had  seen  the  advertisements  of 
such  fihngs  In  a  newspaper.    TbU  evidence 
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was  admitted  over  the  objection  that  It  -was 
uot  the  best  evidence.  The  objection  should 
probably  have  been  sustained,  but  the  error 
became  harmless  for  the  reason  that  the 
proofs  were  afterwards  made  from  the  filing 
records  themselves. 

It  Is  assigned  that  the  court  should  have 
stricken  from  the  testimony  a  remark  of  one 
of  the  respondents.  The  witness  had  tes- 
tified that,  In  the  forenoon  of  a  certain  day, 
appellants  had  made  an  agreement  to  pay 
respondents,  and  that  the  latter  thereupon 
gave  them  the  Information  concerning  the 
location  and  character  of  the  lands,  as  to 
the  amount  of  timber  and  otherwise;  that, 
following  the  procurement  of  such  informa- 
tion, and  in  the  afternoon  of  the  same  day, 
appellants  imdertook  to  get  from  respond- 
ents an  agreement  to  reduce  their  price; 
that  respondents  refused  to  reduce  the  price 
which  they  claim  was  before  agreed  upon, 
whereupon  one  of  the  appellants  said,  "Well, 
yon  don't  own  the  land,"  and  thereupon  the 
respondent  witness  said:  "Certainly  not, 
but,  when  you  were  talking  in  the  office,  I 
supposed  you  were  honest  men.  When  you 
had  asked  questions,  and  we  furnished  you 
the  Information,  I  thought  we  were  dealing 
with  strictly  honest  men."  The  above  re- 
mark of  the  witness  the  appellants  sought 
to  have  stricken.  We  think  it  was  not  error 
to  refuse  the  motion.  The  witness  was  sim- 
ply detailing  his  version  of  what  was  said 
between  the  parties  on  the  day  of  the  al- 
leged agreement,  and  we  think  it  was  prop- 
er for  the  jury  to  know  all  that  was  said,  in 
order  that  they  might  the  better  determine 
the  controversy  as  to  whether  there  was  in 
fact  a  contract  or  not. 

It  is  next  urged  that  a  remark  made  by  the 
court  during  the  introduction  of  testimony 
was  prejudicial,  as  a  comment  upon  the 
facts  in  issue.  The  complaint  alleged  an 
agreement  to  pay  respondents  a  reasonable 
value  for  the  information  and  for  their  serv- 
ices, and  that  $G5  for  each  claim  located  as 
the  result  of  information  furnished  by  re- 
spondents was  such  reasonable  value.  Dur- 
ing the  examination  of  a  witness,  the  court 
said:  "I  think  the  evidence  clearly  shows 
they  agreed  upon  $65.  The  complaint  is  on 
quantum  meruit.  The  evidence  shows  ex- 
press contract  What  is  the  result  of  that?" 
The  remark,  while  made  to  counsel,  was  in 
the  presence  of  the  jury,  and  was,  indeed,  a 
comment  upon  a  material  and  disputed  fact. 
But  it  also  partook  somewhat  of  the  nature 
of  an  interrogation  to  counsel  concerning  the 
relation  of  the  pleadings  to  the  evidence  sub- 
mitted, and  we  think  the  error  was  cured  by 
the  court's  instructions  afterwards  given, 
within  the  rule  followed  in  Van  Lehn  v. 
Morse,  16  Wash.  219,  47  Pac.  435.  It  was 
made  clear  to  the  jury  that  the  fact  as  to 
the  existence  of  a  contract  was  disputed,  and 
that  It  was  their  province  alone  to  determine 
what  the  fact  in  that  regard  was.  Full  in- 
structions were  given  as  to  the  rules  govern- 


ing the  burden  of  proof,  preponderance  of 
evidence,  and  the  general  duties  of  the  ju- 
rors under  the  issues  and  evidence  of  the 
case. 

It  is  next  urged  that  the  court  erred  in  per^ 
mitting  respondents  to  amend  their  com- 
plaint upon  the  trial  so  as  to  change  the  de- 
mand from  one  on  quantum  meruit  to  one  for 
specific  compensation.  The  amendment  was 
permitted  by  interlineation,  and  corresponded 
with  evidence  already  submitted.  The  court 
stated  that  the  amendment  would  be  allowed 
unless  respondents  showed  that  they  would 
be  prejudiced  thereby.  The  record  discloses 
no  attempt  at  such  showing,  and  not  even  a 
request  for  continuance  appears.  Under  such 
circumstances,  the  court  did  not  abuse  its 
discretion. 

It  is  assigned  that  the  court  erred  in  the 
following  particulars:  (1)  In  overruling  ap- 
pellants' challenge  to  the  sufficiency  of  the 
evidence,  and  in  denying  their  motion  to 
withdraw  the  case  from  the  jury  and  enter 
judgment  for  them  at  the  conclusion  of  the 
plaintiffs'  evidence;  (2)  in  denying  appel- 
lants' motion  at  the  conclusion  of  plaintiffs' 
testimony  that  the  court  should  exclude  from 
the  consideration  of  the  jury  any  claim  for 
compensation  on  account  of  timber  locations 
made  by  certain  persons  other  than  appel- 
lants, the  ground  of  the  motion  being  the 
contention  that  the  evidence  did  not  con- 
nect the  appellants  with  the  locations  of 
said  persons  in  such  a  manner  as  to  charge 
appellants  with  liability  under  the  contract 
alleged;  (3)  in  denying  appellants'  challenge 
to  the  sufficiency  of  the  evidence,  and  their 
motion  to  enter  judgment  for  them,  made 
at  the  conclusion  of  all  the  evidence  In  the 
case.  The  motions  above  enumerated  rais- 
ed the  question  of  the  sufficiency  of  the  evi- 
dence for  submission  to  the  Jury.  We  have 
read  the  statement  of  facts,  and  we  are  sat- 
isfied that  In  each  instance  there  was  suffi- 
cient evidence  for  the  jury.  We  shall  not 
undertake  a  general  review  of  the  evidence. 
It  is  sufficient  to  say  that  there  was  evi- 
dence to  the  effect  that  appellants  procured 
from  the  respondents  their  first  Information 
concerning  the  claims  which  were  after- 
wards located,  that  the  locations  of  appel- 
lants and  of  the  other  persons  were  made  in 
pursuance  of  the  original  information  thus 
derived,  and  that  appellants  agreed  to  pay 
$65  per  claim  therefor.  It  is  contended  that 
the  contract,  as  alleged,  placed  upon  re- 
spondents the  obligation  not  only  to  furnish 
the  information,  but  also  to  go  upon  the 
claims  with  appellants,  and  to  point  them  out 
and  designate  their  boundaries,  whereas  it 
is  urged  that  respondents  did  not  go  upon  the 
claims  and  point  out  the  boundaries.  The 
evidence  submitted  by  respondents  was,  how- 
ever, to  the  effect  that  after  they  had  fur- 
nished appellants  the  information  concerning 
the  location  and  character  of  the  claims,  and 
as  lands  open  to  location,  the  appellants  took 
the  matter  into  their  own  hands,  and  refused 
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to  permit  respondents  to  render  further  serv- 
ices In  the  premises.  It  was  therefore  for 
the  Jury  to  say  whether  the  conduct  of  appel- 
lants was  such  as  excused  respondents  from 
actually  going  upon  the  lands  and  showing 
them  to  appellants.  We  think  the  court 
did  not  err  In  denying  the  several  motions 
and  In  submitting  the  case  to  the  jury. 

Other  assignments  of  error  are  based 
upon  the  Instructions  given  by  the  court. 
We  think  the  instructions  fairly  covered  the 
law,  under  the  issues  of  the  case,  and  that 
no  error  was  committed  therein.  We  do  not 
believe  It  would  serve  any  useful  purpose 
to  extend  this  opinion  by  using  the  necessa- 
ry space  for  a  detailed  discussion  of  the 
points  raised  on  the  instructions. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON  and 
DUXBAR,  JJ.,  concur. 


LEE  et  ni.  v.  WRIXON  et  al. 
(Supreme  Court  of  Washington.    Feb.  9,  1905.) 

BEAL  ESTATE— CO RTBACT  TO  CONVEY— STATUTE 
OF  FBAUD8  —  SALES  —  EQUITABLE  OWNER  IN 
POSSESSION— HOLDEK  OF  LEGAL  TITLE— JUDO- 
MENT8— EXECUTION— BONA    PIDB    PUBCIIASEB. 

1.  Plaintiffs'  son.  being  liable  on  certain  debts 
and  without  funds,  agreed  with  plaintiffs  that 
if  they  would  furnish  him  with  an  Alaska  out- 
fit and  pay  such  debts,  which  they  did,  he  would 

gurchase  and  present  them  with  a  permanent 
ome  out  of  his  first  earnings  if  he  met  with 
success  in  Alaska.  He  returned  in  1808  with 
some  $5,000,  with  which  he  purchased  an  Im- 
proved farm,  taking  the  deed  in  bis  own  name, 
and  placed  plaintiffs  thereon.  He  delivered  the 
deed  to  his  mother,  and  she  asked  for  a  deed 
in  the  name  of  herself  and  husband,  which  he 
promised  to  execute  and  deliver,  but  which  he 
did  not  do  until  after  his  return  to  Alaska, 
when  he  executed  a  deed  to  plaintiffs,  which  was 
received  by  them  In  1901.  Held,  that  plaintiffs' 
acts  in  paying  the  debts  and  purchasing  the  out- 
fit were  a  sufficient  consideration  for  a  sale  of 
the  land,  and  its  purchase  by  the  son,  and  ac- 
ceptance in  payment  of  the  oblisntion.  and  the 
delivery  of  possession,  were  a  sufficient  part  per- 
formance of  the  oral  agreement  to  convey  the 
lands  to  take  the  same  out  of  the  statute  of 
fraudi. 

2.  Such  transaction  constituted  a  sale  of  land 
for  a  valanhle  consideration,  and  not  a  gift. 

3.  Plaintiffs,  under  such  circumstances,  were 
in  possession  under  an  equitable  title  prior  to 
the  conveyance  by  the  son  to  them ;  and  hence 
the   land   was  not   subject   to  execution   on   a 

i'udgment  for  a  debt  of  the  son  contracted  after 
lis  purchase  of  the  land,  and  before  execution 
of  his  deed  to  plaintiffs. 

4.  A  creditor  acquiring  title  to  his  debtor's 
real  property  bv  attachment  and  sale  on  exe- 
cution is  not  a  bona  fide  purchaser  for  value. 

Appeal  from  Superior  Court,  Snohomish 
County ;   John  C.  Denney,  Judge. 

Action  by  Bargae  O.  Lee  and  wife  against 
William  P.  Wrlxon  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plalntifTs  ap- 
peal.   Reversed. 

Fulton  &  Faben,  for  appellanta.  Robert  X. 
Hulbert,  for  respondents. 


FULLERTON,  3.  The  appellants  are 
husband  and  wife,  and  the  respondent  is  a 
creditor  of  their  son  Jolm  B.  Lee.  In  189& 
the  appellants,  together  with  their  son,  were 
residing  in  Snohomish  county,  in  this  state, 
upon  a  rented  farm.  They  bad  at  that  time 
been  within  the  county  some  14  years,  all  of 
the  time  residing  upon  rented  property ;  not 
having  been  able  to  acquire  a  permanent 
home  of  their  own.  During  the  later  years 
the  son  bad  worked  on  his  own  account,  but 
without  meeting  with  any  success ;  bis  latest 
venture  having  been  the  purchase  and  opera- 
tion of  a  haypress,  which  bad  but  further  In- 
creased his  liabilities.  In  the  year  named 
the  son  desired  to  go  to  Alaska,  in  the  hopes 
of  bettering  his  fortune  in  the  then  newly 
discovered  gold  fields  of  that  region;  but, 
being  in  debt  and  without  means,  he  was  un- 
able to  procure  the  necessary  outfit  He 
thereupon  called  upon  his  parents,  the  ap- 
pellants, to  take  care  of  his  debts  and  pro- 
cure him  an  outfit;  promising  them  that,  if 
he  met  with  success  In  the  venture,  he  would 
out  of  bis  first  earnings  purchase  and  pre- 
sent them  with  a  permanent  home.  The  ap- 
pellants acceded  to  bis  request,  and,  at  some 
sacrifice  to  themselves,  outfitted  bim  for  his 
trip  to  the  North,  and  assumed  and  after- 
wards paid  his  local  debts,  which  amounted 
to  several  hundred  dollars.  The  son  met 
with  success,  returning  In  the  fall  of  189S 
with  some  $o,000.  His  first  act  was  to  make 
good  his  promise.  He  purchased  an  Im- 
proved farm  in  Snohomish  county  containing 
abont  133  acres;  paying  therefor,  according 
to  the  recitals  in  the  deed,  $4,300.  He  im- 
mediately placed  the  appellants  in  possession 
of  the  property,  and,  after  the  deed  bad  been 
recorded,  delivered  that  to  bis  mother.  The 
mother  noticed  that  tbe  deed  was  in  the 
son's  name,  and  called  liis  attention  to  it;, 
asking  for  a  deed  In  the  name  of  herself  and 
her  husband.  The  son  thereupon  promised  to 
deed  it  over  to  them,  but,  as  tbe  mother  tes- 
tifies, in  the  bnrry  of  bis  preparations  for  re- 
turning to  Alaska  be  overlooked  it,  Ou  hds 
return  to  Alaska  the  mother  wrote  bim  con- 
cerulug  the  deed,  and  received  a  reply  to  the 
effect  that,  if  she  would  prepare  a  form  of 
deed  for  execution  and  send  it  to  tiiin,  he 
would  execute  and  return  it  to  ber.  Thia 
she  did,  afterwards  receiving  it  properly  ex- 
ecuted. This  deed  reached  the  appellants 
some  time  in  1901.  In  tbe  meantime^  how- 
ever, the  son  had  become  Involved  In  his 
Alaskan  ventures,  and,  among  others,  bad.  be- 
come indebted  to  tbe  respondent  in  this  case 
In  tbe  sum  of  $1,550.  An  action  was  brought 
on  this  indebtedness  In  Snohomish  county  In 
February,  1901,  in  which  an  attachment  was 
Issued,  and  levied  upon  tbe  land  above  men- 
tioned, as  the  property  of  the  son,  prior  to 
execution  and  delivery  of  tbe  deed  from  tbe 
son  to  the  appellants.  A  default  Judgment 
was  afterwards  rendered  against  the  son  on  a 
service  by  publication,  and  an  order  of  sale 
entered,  directing  tbe  land  to  lae  sold  fox  the 
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amount  found  to  be  due.  A  levy  was  made 
under  tbis  order  of  sale,  and  the  land  duly  ad- 
vertised, wbereupon  the  appellants,  learning 
of  tbe  same,  brought  this  action  to  restrain 
the  sale,  and  to  have  tbe  judgment  and  order 
of  sale  set  aside.  Issue  was  taken  upon  tbe 
allegations  of  tbe  complaint,  and  a  trial  had, 
resulting  in  a  judgment  for  tbe  respondent; 
the  trial  judge  holding  that  the  land  was  tbe 
property  of  tbe  son,  and  subject  to  sale  on 
«xecutlon  for  the  satisfaction  of  bis  debts. 

In  so  ruling,  we  think,  the  learned  trial 
Judge  erred.  The  transaction  on  the  son's 
part  was  not  a  mere  attempt  to  make  a  gift 
to  the  appellants.  Although  the  contract 
was  so  Indefinite  as  not  to  be  enforceable  ac- 
cording to  its  terms,  even  had  it  been  in 
writing  and  signed  by  the  party  to  be  bound 
thereby,  yet  the  transaction  itself  was  not 
one  from  which  no  legal  obligation  whatso- 
ever would  arise.  On  the  contrary,  the  fact 
that  the  appellants,  at  the  special  request  of 
the  son,  furnished  him  with  his  outfit  for  his 
Northern  venture,  and  subsequently  paid  his 
debts,  with  tbe  expectation  of  being  remun- 
erated for  it,  created  an  implied  obligation 
on  the  son's  part  to  reimburse  them  for  the 
money  expended,  and  to  pay  tbe  reasonable 
value  of  their  services.  When,  therefore,  the 
son  purchased  the  farm  in  question,  proffered 
It  to  the  appellants  in  satisfaction  of  tbis  ob- 
ligation, and  they  accepted  It  as  such  and  en- 
tered Into  possession  of  It,  the  transaction 
was  more  than  a  gift ;  it  was  a  sale  of  land 
for  a  valuable  consideration,  in  which  the 
transaction  was  so  far  completed  that  tbe 
purchase  price  had  been  paid,  and  delivery 
of  possession  made.  Under  all  tbe  authori- 
ties, this  Is  a  suflRcient  part  performance  of 
an  oral  contract  to  convey  lands  to  take  the 
same  out  of  tbe  statute  of  frauds.  20  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  55.  And  this 
being  so,  It  must  follow  that  the  appellants 
bad  an  equitable  title  to  the  property  the  mo- 
ment they  entered  Into  its  possession — a  title 
that  the  courts  would  change  Into  a  legal 
one  by  compelling  the  son  to  execute  a  deed 
conveying  It  to  the  appellants.  A  creditor 
who  acquires  title  to  bis  debtor's  real  prop- 
erty by  attachment  and  sale  on  execution  Is 
not.  In  this  state,  a  bona  fide  purchaser.  He 
parts  with  no  consideration  on  account  of 
bis  purchase,  and  consequently  takes  only 
such  Interest  as  the  debtor  has  therein. 
Scott  V.  McGraw,  3  Wash.  St.  675,  29  Pac. 
260;  Elwood  V.  Stewart,  5  Wash.  736,  32 
Pac.  735;  Benney  v.  Cleln,  15  Wash.  581,  40 
Pac.  1037;  Dawson  v.  McCarty,  21  Wash. 
314,  57  Pac.  816,  75  Am.  St  Rep.  841 ;  Hacker 
v.  White,  22  Wash.  415,  60  Pac.  1114,  79  Am. 
St  Rep.  945. 

As  we  have  shown,  John  B.  Lee,  the  re- 
spondent's judgment  debtor,  had  no  benefi- 
cial interest  In  this  property  whatsoever  at 
the  time  the  respondent  made  his  levy  there- 
on. He  had  only  the  bare  legal  title,  which, 
uncoupled  with  a  beneficiary  interest,  Is  not 
subject  to  execution.    The  attempted  sale  of 


tbe  land,  therefore,  by  tbe  respondent,  could 
do  no  more  than  cast  a  cloud  upon  the  appel- 
lants' title,  and  they  were  entitled  to  have 
tbe  sale  enjoined. 

The  judgment  of  tbe  lower  court  is  re- 
versed, and  tbe  cause  remanded,  with  instruc- 
tions to  enter  a  judgment  in  accordance  with 
the  first  second,  and  fourth  paragraphs  of 
their  complaint. 

MOITXT,  0.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


STATE  V.  ARMSTRONG. 
(Supreme  Court  of  Washington,    Feb.  10.  190.'>.) 

CRIMINAL  LAW  —  HOMICIDE  —  SEPARATION  OF 
WITNESSES  —  EVIDENCE  —  REBUTTAL  —  ARGT- 
MENT  OF  COUNSEL— INSTRUCTIONS— APPEAL — 
RIGHT  TO   ALLEGE   ERROR. 

1.  Where,  on  the  commencement  of  a  trial 
for  homicide,  dpfondant's  counsel  requested  the 
exclusion  of  witnesses,  and  the  court  replied 
that,  as  there  was  no  convenient  room  in  which 
to  keep  the  witnesses,  they  would  be  allowed 
to  remain  unless  counsel  specially  requested 
their  withdrawal,  whereupon  counsel  replied 
that  the  matter  was  optional  with  the  court, 
defendant  was  not  entitled  to  object  on  appeal 
to  the  court's  denial  of  the  application. 

2.  Where,  in  a  prosecution  for  homicide,  de- 
fendant, as  a  witness  in  his  own  behalf,  denied 
any  knowledge  of  certain  threats  testified  to  by 
witnesses  for  the  state,  and  then,  as  a  justifi- 
cation, detailed  the  difficulty  between  decease<l 
and  himself  which  gave  rise  to  the  threats,  if 
any  were  made,  and  went  into  a  detailed  state- 
ment of  his  other  troubles  with  deceased,  de- 
fendant was  not  entitled  thereafter  to  object  to 
testimony  on  rebuttal  giving  the  state's  version 
of  such  difficulties  and  the  causes  thereof. 

3.  In  a  prosecution  for  homicide,  a  statement 
by  the  prosecuting  attorney  in  argument,  "I 
think  you  will  agree  with  me  that  this  is  the 
worst  homicide  that  ever  occurred  in  the  coun- 
ty," should  be  construed  to  mean  that  the  tes- 
timony led  the  prosecuting  attorney  to  the  con- 
clusion that  defendant  was  guilty,  and  that  the 
jury  should  reach  the  same  conclusion,  and  was 
therefore  not  objectionable  as  an  expression  of 
the  prosecuting  attorney's  opinion  that  defend- 
ant was  guilty. 

4.  In  a  prosecution  for  homicide,  it  was  not 
error  for  the  court  to  omit  to  define  "delibera- 
tion and  premeditation,"  used  in  a  charge  on 
murder  in  the  first  degree,  in  the  absence  of  a 
request  for  such  an  instruction. 

o.  An  instruction  requested  by  accused  was 
properly  refused  where  it  was  addressed  to  the 
jurors  individually,  and  not  to  the  jury  as  a 
body. 

C.  A  requested  instruction  may  be  properly 
refused  where  it  is  covered  by  the  charge  of  the 
court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2011.] 

Appeal  from  Superior  Court  Chehalis 
County;   Mason  Irwin,  Judge. 

A.  A.  Armstrong  was  convicted  of  murder, 
and  he  appeals.    AflSrmed. 

W.  H.  Abel,  for  appellant  Sidney  M. 
Heath  and  J.  A.  Hutchesou,  for  the  State. 

RUDKIN,  J.  The  defendant  was  convict- 
ed of  tbe  crime  of  murder  in  the  first  degree, 
and  prosecutes  this  appeal  from  tbe  Judg- 
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tnent  and  Bentcnoe  of  the  court.  There  Is 
no  regular  assignment  of  errors  in  tlie  np^ 
pellant's  brief,  but  counsel  discusses  the  er- 
rors upon  -which  be  relies  for  a  reversal  of 
the  judgment  under  Ave  general  bends,  as 
follows:  (1>  The  refusal  of  the  trial  court 
to  exclude  the  witnesses  from  the  courtroom 
during  the  trial;  (2)  evidence  improperly  ad- 
mitted in  rebuttal;  (3)  improper  remarks  of 
counsel;  (4)  error  in  instructions  given;  and 
(5)  error  In  refusing  instructions  requested. 

1.  At  the  commencement  of  the  trial,  coun- 
sel for  appellant  asked  that  all  witnesses  not 
engaged  in  testifying  be  excluded  from  the 
courtroom.  The  court  replied  that  It  always 
desired  to  comply  with  such  requests,  when 
made,  but  that  such  compliance  woold  cause 
delay  in  the  trial — ^there  being  no  convenient 
room  In  which  to  keep  the  witnesses — and 
that,  unless  counsel  especially  requested  it, 
the  court  would  allow  the  witnesses  to  re- 
main. To  this,  counsel  for  appellant  replied 
that  the  matter  was  optional  with  the  court. 
Under  these  circumstances,  we  do  not  think 
that  the  appellant  can  now  claim  that  his 
right  to  have  the  witnesses  excluded  was  au 
absolute  one,  as  no  such  question  was  pre- 
sented to,  or  passed  upon  by,  the  court  be- 
low. A  request  of  this  kind  is  usually  grant- 
ed, when  made,  and,  no  doubt,  would  have 
been  granted  in  this  case  if  insisted  upon  as 
a  matter  of  right. 

2.  The  state  offered  proof  of  certain  threats 
made  by  the  appellant  against  the  deceased 
some  three  years  prior  to  the  commission  of 
the  homicide  for  which  the  appellant  was  on 
trial.  While  the  appellant  was  on  the  stand 
in  his  own  behalf,  he  denied  any  knowledge 
of  these  threats,  and  then,  as  a  Justification, 
went  into  the  details  of  the  difficulty  between 
the  deceased  and  himself  wblch  gave  rise 
to  the  threats,  if  any  were  made.  The  ap- 
pellant then  went  into  a  further  detailed 
statement  of  hi?  other  troubles  with  deceas- 
ed. The  state,  over  the  objection  of  appel- 
lant, introduced  testimony  in  rebuttal  giving 
the  state's  version  of  these  troubles  and  the 
causes  thereof.  This  testimony  was  strictly 
in  rebuttal,  if  admissible  at  all,  as  it  con- 
stituted no  part  of  the  state's  case.  If  these 
matters  had  no  bearing  upon  the  merits  of 
the  case,  the  appellant  was  responsible  for 
their  intrusion  In  the  record.  He  was  the 
first  transgressor,  and  cannot  complain  of 
the  result. 

3.  In  the  course  of  his  argument  to  the 
Jury,  the  prosecuting  attorney  made  use  of 
the  following  language:  "I  think  you  will 
agree  with  me  that  this  is  the  worst  homi- 
cide that  ever  occurred  in  the  county."  This 
statement  is  excepted  to  for  two  reasons: 
First,  because  It  compares  this  honiicide 
with  other  homicides  In  the  same  county; 
and,  second,  because  the  prosecuting  attor- 
ney expressed  an  opinion  as  to  the  guilt  of 
the  appellant.  We  cannot  say  that  the  com- 
parison made  has  any  significance  whatever 
in  this  case.    It  Is  true,  the  prosecuting  at- 


torney does.  Infprentlnlly  at  least,  express  an 
opinion  that  the  appellant  is  gtillty.  While 
it  is  improper  for  a  prosecuting  attorney,  In 
argument,  to  express  bis  individual  opinion 
that  the  accused  is  guilty,  independent  of  the 
testimony  In  the  ease,  he  may  nevertheless 
argue  from  the  testimony  that  the  accused  is 
guilty,  and  that  the  testimony  convinces  him 
of  tliat  fact.  "It  is  not  proper  for  the  prose- 
cuting officer  to  tell  the  Jury  that  he  believes ' 
the  defendant  guilty,  as  his  belief  is  not  evi- 
dence In  the  case;  but  he  has  the  right  to 
argue  from  the  testimony  that  the  defendant 
is  guilty,  and  to  state  to  them  what  evidence 
before  them  convinces  blm,  and  should  con- 
vince them,  of  such  guilt.  To  deny  to  a 
I)ro8ecuting  officer  this  privilege  would  be  to 
deny  to  blm  the  right  to  place  before  the 
Jury  the  logic  of  the  testimony  wblch  leads 
bis  mind  to  the  inevitable  conclusion  of 
guilt,  and  which  he  has  the  right  to  presume 
will  lead  them  to  the  same  conclusion,  If 
they  view  it  as  he  does."  People  v.  Hess 
(Mich.)  48  N.  W.  181.  In  other  words,  there 
is  a  distinction  between  the  individual  opin- 
ion of  the  prosecuting  attorney  as  an  inde- 
pendent fact,  and  an  opinion  based  upon  or 
deduced  from  the  testimony  in  the  case.  We 
think  the  fair  construction  of  the  language 
used  by  the  prosecuting  attorney  in  this  case 
Is  that  the  testimony  led  him  to  the  conclu- 
sion that  the  apt)ellant  was  guilty,  and  that 
the  jury  should  reach  the  same  conclusion. 
There  was  no  impropriety  In  this. 

4.  The  appellant  excepted  to  the  Instruc- 
tion of  the  court  defining  the  crime  of  mur- 
der In  the  first  degree,  for  the  reason  that 
the  court  did  not  define  the  words  "deilber.'i- 
tion  and  premeditation,"  therein  used.  The 
instruction  as  given  states  the  law  correctly, 
and,  if  the  appellant  desired  a  more  ^leciflc 
instruction  on  the  point  su^ested,  he  should 
have  requested  It.  There  was  no  error  In 
the  instruction  as  given. 

5.  The  first  instruction  requested  by  the 
appellant  was  addressed  to  the  Jurors  indi- 
vidually, and  not  to  the  Jury  as  a  body. 
There  was  no  error  in  the  refusal  of  the 
court  to  give  this  instruction.  State  v.  Rob- 
inson, 12  Wash.  491,  41  Pac.  884;  State  v. 
Williams,  13  Wash.  335,  43  Pac.  15;  State 
V.  Cushing,  17  Wash.  544,  50  Pac.  512.  The 
other  instruction  requested  was  to  the  effect 
that  a  reasonable  doubt  might  arise  out  of 
the  evidence  or  a  lack  of  evidence.  This  in- 
struction, as  an  abstract  proposition,  is  cor- 
rect; but  there  is  nothing  in  this  case  giv- 
ing the  instruction  any  peculiar  or  special 
application,  and  we  think  the  point  was  suf- 
ficiently covered  in  the  general  charge. 

A  careful  examination  of  the  record  dis- 
closes no  error  prejudicial  to  the  appellant. 
The  verdict  of  the  Jur.v  was  amply  support- 
ed by  the  testimony,  and  the  Judgment  of 
the  court  is  affirmed. 

MOUNT,  0.  J.,  and  DUNBAR,  HADLEY, 
and  FULLERTON,  JJ.,  concur. 
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KRICKEBERG   v.    ST.   PAUL  &   TACOMA 
LUMBER  CO. 

(Supreme  Court  of  Washington.    Feb.  11,  1905.) 

UABTEB  AND  REBVANT— INJUBIES  TO  SEBVANT— 
ASSUMPTION    OF    BISK — EVIDENCE. 

1.  In  an  action  for  injuries  to  a  servant  in  a 
sawmill,  caused  by  his  being  caught  between  a 
load  of  lumber  which  he  was  driving  through 
the  mill  and  a  post,  evidence  held  to  show  that 
the  risk  of  such  injur;  was  one  well  known  to 
him,  which  he  assumed. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Tbad  Huston,  Judge. 

Action  by  Otto  Krickeberg  against  the  St 
Paul  &  Tacoma  Lumber  Company.  From  a 
judgment  in  favor  of  defendant,  plalntiflC  ap- 
peals.   Affirmed. 

Govnor  Teats,  for  appellant  Reynolds  & 
Griggs,  for  respondent 

HADLEY,  J.  Appellant  sued  respondent 
to  recover  damages  for  personal  injuries  re- 
ceived while  working  at  respondent's  lumber 
mill.  Respondent  was  operating  a  large  mlil 
plant  at  tlie  place  where  appellant  was  work- 
ing. The  mill  was  more  than  500  feet  in 
length  and  more  than  200  feet  in  width,  and 
consisted  of  two  stories.  The  lumber  was 
sawed  in  the  upper  story,  and  then  brought 
down  to  the  floor  of  the  first  story  for  dress- 
ing and  otber  purposes.  The  length  of  the 
mill  ran  north  and  south,  and  tlie  width  east 
and  west.  There  was  a  line  of  posts,  14  by 
14,  running  along  the  sides  and  ends  of  the 
first  story,  and  others  were  scattered  about 
over  the  floor  of  the  first  story.  These  posts 
supported  the  framework  of  the  second  story. 
The  ground  floor  was  made  of  thick  fir 
planks.  During  the  daytime  the  lumber  was 
sawed  in  the  second  story  and  loaded  upon 
two-wheeled  trucks,  which  were  run  down  an 
incline  to  the  ground  floor,  and  there  bunched 
together  not  far  from  the  surfacer,  where 
the  lumber  was  to  be  dressed.  Appellant 
was  employed  as  driver  of  the  horse  that 
hauled  these  truck  loads  of  lumber  from  the 
place  where  they  were  left  by  the  day  crew 
along,  by,  and  to  the  front  end  of  the  sur- 
facer, as  they  were  needed;  and  the  same 
horse  also,  when  driven  by  appellant,  pulled 
the  truck  loads  of  dressed  lumber  from  the 
tail  end  of  the  surfacer  out  from  under  the 
mill  into  the  millyard.  All  of  this  work  was 
done  upon  the  planked  floors.  The  surfacer 
and  the  tables  ran  north  and  south.  The  ma- 
chine Itself  was  about  10  or  12  feet  long,  and 
the  table  upon  which  the  dressed  lumber  was 
received  from  the  machine,  being  at  the 
north  end  of  the  latter,  was  about  the  same 
length.  The  machine  and  Its  extension  table 
were  fixed  to  the  floor,  so  that  the  extreme 
east  side  thereof  was  6  feet  and  6  inches 
from  the  inside  of  the  east  line  of  posts  above 
mentioned.  Along  this  space  was  a  track 
made  of  small  iron  rails.  This  track  was 
constructed  so  that  the  rails  were  let  down 


into  the  floor,  leaving  the  tops  of  the  rails 
flush  with  the  surface  of  the  floor.  Upon  this 
track  four-wheeled  trucks  were  operated  for 
the  purpose  of  taking  lumber  from  the  sur- 
facer into  the  yard.  The  distance  from  the 
floor  to  the  joists  supporting  the  floor  above 
was  about  7%  feet  From  each  post  on  the 
east  line  a  brace  ran  up  to  the  corresponding 
joist  on  an  angle  of  40  or  45  degrees.  The 
east  rail  of  the  tramway  track  was  2  feet 
and  6  Inches  from  the  east  line  of  the  posts, 
and  the  perpendicular  distance  from  the  east 
rail  to  the  above-mentioned  braces  was  5 
feet  and  6  inches.  The  trucks  upon  which 
the  lumber  was  loaded  had  two  iron  wheels, 
the  rims  of  which  were  about  3  inches  in 
width,  and  the  wheels  revolved  upon  an  Iron 
axle.  The  framework  of  the  trucks  was 
made  of  dimension  stuff,  and  was  about  8  or 
10  feet  long,  it  being  so  placed  upon  the  axle 
tliat  when  the  truck  was  not  loaded  one  end 
would  just  overbalance  the  other  and  rest 
upon  the  floor.  The  extreme  width  of  the 
trucks  was  4  feet  as  represented  by  the  cross- 
beams, and  such  was  also  the  width  of  the 
loads  of  lumber  upon  the  trucks.  The  ap- 
pellant was  furnished  with  a  large  draft 
horse,  and  was  provided  with  harness,  a 
whiffletree,  and  a  chain.  His  work  was  done 
at  night  His  method  of  operation  was  as 
follows:  He  took  his  horse  to  the  place 
where  the  trucks  loaded  with  lumber  were 
bunched,  wrapped  the  chain  around  the  load 
and  underneath  the  frame  of  the  truck  just 
forward  of  the  axle  and  back  of  one  of  the 
crosspleces  in  the  frame,  and  booked  the 
chain  underneath  the  load  so  that  it  would 
pull  straight  out  from  the  center  underneath; 
the  other  end  of  the  chain  being  attached  to 
the  whiflletree.  He  then  took  his  position  a 
little  in  front  of  the  left-hand  front  corner  of 
the  load,  facing  the  horse,  put  his  right  hand 
upon  the  load,  and  used  his  left  hand  to 
drive  the  horse.  In  this  manner  the  load 
was  pulled  along  over  the  floor.  The  particu- 
lar load  that  was  being  hauled  at  the  time  of 
Ills  injury  consisted  of  2x4's,  about  10  or  12 
feet  long.  This  load,  as  was  customary,  had 
a  scantling  stick  running  out  from  the  bot- 
tom of  the  rear  l)eyoud  the  end  and  resting 
upon  the  floor,  so  that  the  load  trailed  along 
on  the  scantling,  thus  keeping  the  whole  end 
of  the  load  from  dragging  upon  the  floor. 
The  trucks,  having  but  two  wheels,  always 
wobbled  more  or  less,  which  action,  being 
customary,  was  known  to  the  appellant.  Saw- 
dust pieces  of  edging,  and  other  small  pieces 
of  wood  were  frequently  upon  the  floor,  and 
whenever  one  of  the  wheels  struck  one  of 
these  slight  obstructions  the  truck  would 
slue  more  or  less,  which  was  a  common  oc- 
currence, and  well  known  to  appellant.  In 
hauling  these  truck  loads  he  had  daily  wound 
around  the  above-mentioned  posts  and  under 
their  braces,  and  he  knew,  from  the  neces- 
sary action  of  the  truck,  that  if  be  drove  too 
close  to  any  post,  and  permitted  himself  to 
be  between  the  load  and  a  post  or  Its  brace. 
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the  load  tras  liable  to  ilue  and  catch  him. 
The  action  of  the  trucks  liad  worn  places  in 
the  flr  floor — not  holes  through  the  floor,  but 
mere  depressions.  These  did  not  materially 
\7eaken  the  floor,  but  had  a  tendency  to  make 
the  trucks  wobble.  All  these  depressions 
were  open,  apparent,  and  well  known  to  ap- 
pellant during  all  the  time  he  was  engaged 
at  his  work,  for  more  than  a  month  immedi- 
ately preceding  his  injury.  During  that  time 
be  had  on  each  night  driven  from  40  to  50 
truck  loads  along  the  route  between  the  sur- 
facer  and  the  east  line  of  the  posts  afore- 
said, and  bad  also  driven  many  loads  of 
dressed  lumber  out  into  the  yard.  It  was  his 
custom,  when  driving  between  the  east  line 
of  posts  and  the  surfacer,  to  put  the  east 
wheel  of  bis  truck  on  the  inside  of  the  east 
rail  of  the  tramway  track.  He  knew  that 
this  constant  running  of  the  truck  wheel  in 
one  place  was  wearing  the  floor  down  so  that 
the  top  of  the  rail  projected  above  it.  At  the 
time  of  the  accident  the  projection  was  prolv 
ably  an  Inch  and  a  half,  much  of  which  was 
worn  when  appellant  began  working  there, 
and  which  was  at  all  times  open  and  appar- 
ent. The  place  was  well  lighted  by  electric 
lights.  The  entire  environment  above  de- 
scribed was  In  plain  view,  and  was  well 
known  to  appellant.  He  was  left  to  his  own 
judgment  as  to  bow  he  should  drive.  The 
horse  was  entirely  under  his  control,  and 
could  be  driven  as  he  saw  fit.  While  driving 
this  particular  load  between  the  surfacer  and 
a  post  opposite  thereto,  he  was  caught  be- 
tween the  load  and  the  post  and  its  brace. 
He  had  driven  through  the  same  place  many 
times  before.  His  custom  in  keeping  his 
right  band  upon  the  load  was  for  the  purpose 
of  steering  it,  and,  among  other  things,  to 
cause  the  load  to  slue  around  and  avoid  a 
post,  brace,  or  other  obstruction.  But  be 
claims  that  upon  this  occasion  the  east  wheel 
bit  the  rail,  thus  causing  the  load  to  slue,  by 
reason  of  which  he  was  caught  and  Injured. 
Yet  the  exact  condition  he  encountered  had 
been  long  known  to  him,  and  had  at  all 
times  been  open  and  apparent. 

The  foregoing  Is  a  somewhat  extended,  but, 
we  believe,  comprehensive,  statement  of  the 
facts.  We  have  been  assisted  much  by  the 
thorough  and  accurate  marshaling  of  the 
numerous  and  peculiar  details  furnished  in 
the  briefs  of  counsel.  PVom  a  careful  read- 
ing of  the  statement  of  facts  we  are  satis- 
fle<l  that  tlie  above  enumeration  of  facts  and 
circumstances  attending  appellant's  injury. 
Is  fully  verified.  The  cause  was  tried  before 
the  court  and  a  jury.  At  the  conclusion  of 
the  testimony  offered  by  the  plaintiff  the  de- 


fendant moved  the  court  to  Instruct  the  jury 
to  return  a  verdict  in  Its  favor.  The  motion 
was  granted,  the  verdict  returned,  and  judg- 
ment for  the  defendant  was  entered  upon  the 
verdict.  The  plaintiff  has  appealed  from 
the  judgment. 

The  only  question  presented  here  is,  did  the 
court  err  in  Instructing  the  jury  to  return  a 
verdict  (or  the  respondent  and  in  rendering 
judgment  dismissing  the  action?  A  further 
review  of  the  testimony  is  not  necessary. 
From  the  facts  as  hereinbefore  stated  it 
seems  to  us  clear  that  appellant  necessarily 
assumed  the  risk  of  danger  from  the  sur- 
roundings as  an  Incident  to  his  employment, 
which  was  to  do  the  particular  work  he  was 
doing,  and  at  that  particular  place.  He  had 
full  knowledge  of  all  the  conditions.  They 
were  open  and  apparent  For  weeks  he  had 
seen  the  situation  daily.  There  were  no  dan- 
gers from  hidden  defects.  The  worn  groove 
by  the  side  of  the  track,  other  depressions 
in  the  floor,  the  relative  location  of  the  post, 
brace,  and  surfacer,  and  the  tendency  of  the 
truck  to  wobble  and  slue  the  load  upon 
striking  even  slight  depressions  or  obstruc- 
tions, were  all  known  to  blm.  The  horse, 
truck,  and  load  were  entirely  under  his  con- 
trol. He  was  dependent  upon  no  one  else 
for  the  manner  in  which  he  met  the  manifest 
conditions,  and  which  he  had  encountered 
hundreds  of  times  before.  With  full  knowl- 
edge he  continued  to  work  at  the  place.  He 
relied  upon  no  promise  of  respondent  to  re- 
pair or  change  the  surroundings.  No  statu- 
tory duty  bad  been  violated  by  respondent 
whereby  appellant  was  relieved  from  the  as- 
sumption of  the  risk,  as  in  the  case  of  Green 
V.  Western  American  Co.,  30  Wash.  87,  70 
Pac.  310.  We  therefore  think  that  under 
many  decisions  of  this  court  appellant  as- 
sumed the  risk  of  danger  from  a  situation 
which  w^as  open  and  obvious.  Week  v.  Fre- 
mont Mill  Co.,  8  Wash.  St.  029,  28  Pac.  215; 
Hopele  V.  Wilson,  5  Wash.  160,  31  Pac.  469; 
Jennings  v.  Tacoma  Ry.  &  Motor  Co.,  7 
Wash.  275,  34  Pac.  937;  Olson  v.  McMurray 
Cedar  Lumber  Co.,  9  Wash.  500,  37  Pac.  679; 
Bullivant  v.  Spokane,  14  Wash.  677,  45  Pac. 
42;  Brown  v.  Tabor  Mill  Co,  22  Wash.  317, 
00  Pac.  1126;  French  v.  First  Avenue  Ry. 
Co.,  24  Wash.  83,  63  Pac.  1108;  Danuser  v. 
M.  Seller  &  Co.,  24  Wash.  565,  64  Pac.  783. 
We  therefore  believe  the  court  did  not  err  In 
directing  a  verdict  for  respondent  and  in  en- 
tering judgment  thereon. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 
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TANNER  T.  TOWN  OF  AUBURN  et  al. 

(Supreme  Court  of  Washington.     Feb.  0,  1905.) 

MCKICIPAL    C0BPOBATION8 — CONTBACTS  —  PUB- 
LIC  WOBKS— STBEET  LIGHTING. 

1.  A  contract  for  lighting  the  streets  and  pub- 
lic places  of  a  town  is  not  a  contract  for  the 
erection,  improvement,  or  repair  of  a  public 
building  or  work,  or  for  street  and  sewer  work, 
within  the  meaning  of  Laws  1003,  p.  33,  c.  29, 
requiring  such  contracts  to  be  let  to  the  lowest 
responsible  bidder. 

2.  A  town  council  ma.v,  in  the  absence  of  a 
constitutional  or  statutory  prohibition,  enter  in- 
to a  contract  for  lighting  the  streets  and  public 
places  of  a  town  for  a  term  of  three  years,  al- 
though such  term  extends  beyond  the  term  of 
office  of  the  officers  executing  the  contract. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  E.  L.  Tanner  against  the  town 
of  Auburn  and  others.  From  a  judpment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Tucker  &  Hyland,  for  appellant.  Piles, 
Donworth  &  Howe,  Elmer  E.  Todd,  and  I. 
B.  Knickerbocker,  for  respondents. 

RUDKIN,  J.  On  the  5th  day  of  May,  1903, 
the  town  of  Auburn,  through  its  mayor  and 
town  council,  entered  Into  a  contract  with 
the  Puget  Sound  Electric  Railway,  under 
which  the  Puget  Sound  Electric  Railway 
agreed  to  furnish  said  town  with  electric 
lights  for  lighting  the  streets  and  public 
places  of  the  town  for  a  term  of  three  years 
from  October  1,  1903.  This  action  was  com- 
menced by  the  plaintiff,  as  a  taxpayer  of 
the  town,  to  restrain  the  Puget  Soimd  Elec- 
tric Railway,  the  town,  and  Its  ofllcers  from 
carrying  out  the  terms  of  the  contract.  The 
court  below  dismissed  the  action,  and  from 
Its  judgment  an  appeal  Is  taken.  The  appel- 
lant claims  that  the  contract  above  set  forth 
Is  void  for  two  reasons:  First,  because  the 
contract  was  not  let  to  the  lowest  bidder 
after  notice,  as  required  by  the  act  of  March 
4.  1903  (Laws  1903,  p.  33,  c.  29);  and,  sec- 
ond, because  the  contract  extended  beyond 
the  term  of  office  of  the  oflScers  letting  and 
executing  the  same.  The  above  act,  so  far 
as  material  to  the  question  now  under  con- 
sideration. Is  as  follows:  "In  the  erection, 
improvement  and  repair  of  all  public  build- 
ings and  works.  In  all  street  and  sewer  work, 
and  In  all  work  In  or  upon  streams,  bays  or 
water  fronts  or  in  or  about  embankments, 
or  other  works  for  protection  against  over- 
flow and  In  furnishing  any  supplies  or  ma- 
terials for  the  same,  when  the  expenditure 
required  for  the  same  exceeds  the  sum  of 
five  hundred  dollars,  the  same  shall  be  done 
by  contract  and  shall  be  let  to  the  lowest 
responsible  bidder,  after  due  notice,  under 
such  regulations  as  may  be  prescribed  by 
ordinance."  The  appellant  relies  on  the  de- 
cision of  this  court  In  the  case  of  State  v. 
Pullman,  23  Wash.  583,  63  Pac.  265.  83  Am. 
St.  Rep.  830.  In  that  case  "the  regents  of 
the  Agricultural  College,  Experiment  Sta- 
iion,  and  School  of  Sciences  of  the  State  of 


.Washington  entered  into  a  contract  with  the 
city  of  Pullman,  through  Its  mayor,  that  the 
college  or  the  state  would  construct  a  res- 
ervoir on  a  point  of  land  In  the  rear  of  the 
college,  of  250,000  gallons  capacity,  lay  a 
six-inch  main  therefrom  to  connect  with  the 
town  pump  of  the  dty  of  Pullman,  give  to 
the  town  the  use  of  said  reservoir  and  pipe, 
and  also  give  to  the  town  the  right  to  buy 
the  said  main  at  actual  cost  of  laying  the 
same,  a  certain  monthly  stipend  for  pumping 
the  water  for  the  use  of  the  college,  and  a 
certain  number  of  cents  per  gallon  for  water 

;  used  for  irrigation.    At  the  end  of  the  term 

I  for  which  the  contract  ran  the  city  refuged 
to  buy  the  plant,  and  this  action  was  brought 
by  the  state  to  recover  the  value  thereof, 
which  was  alleged  to  be  f2,171.36."  It  can 
readily  be  seen  that  the  contract  in  that  case 
was.  in  substance  and  effect,  a  contract  for 
a  public  work,  and  came  directly  within  the 
prohibition  of  the  statute  In  force  at  that 
time.  We  do  not  think,  however,  that  a 
contract  for  lighting  the  streets  and  public 
places  of  the  town  can  in  any  just  sense 
of  the  term  be  designated  as  a  contract  for 
the  erection,  improvement,  or  repair  of  a 
public  building  or  work,  or  as  street  or 
sewer  work,  as  defined  by  the  act  in  ques- 
tion. This  precise  question  was  before  the 
Supreme  Court  of  California  in  the  case  of 
Electric  Light  &  Power  Co.  v.  City  of  San 
Bernardino,  100  Cal.  348,  34  Pac.  819.    The 

I  court  In  that  case  says:  "Does  the  lighting 
of  streets,  as  here  described,  come  within 
the  term  'street  work,'  as  used  in  the  fore- 
going provision  of  the  statute?  We  are  sat- 
isfied that  It  does  not,  and  to  give  such  a 
meaning  would  demand  a  construction  of  the 
statute  entirely  unjustifiable  by  its  language. 
'Street  work'  is  a  phrase  of  common  usage, 
and  has  a  well-defined  signification.  The 
words  mean  exactly  what  they  indicate 
upon  their  face,  namely,  work  upon  a  street, 
work  in  repairing  or  making  a  street.  The 
phrase  is  found  in  the  decisions  of  this  court 

I  and  in  the  statutes  of  the  state  times  with- 
out number,  and  its  construction  as  indi- 
cated, to  our  knowledge,  has  never  been 
questioned.  The  parties  plaintiff  and  de- 
fendant entered  into  an  express  contract. 
The  plaintiff  furnished  the  light  at  the  time 
and  upon  the  terms  demanded  by  the  con- 
tract, and  the  city  now  refuses  to  pay  the 
balance  due  under  its  contract,  upon  the 
ground  that  notice  was  not  given  in  the 
newspapers  and  bids  requested.  Such  be- 
ing the  status  of  the  case.  It  certainly  is  not 
demanded  of  us  that  doubtful  constructions, 
even  if  this  provision  gave  occasion  for  them, 
should  be  resolved  In  favor  of  the  defend- 
ant. The  provision,  fairly  construed  by  all 
rules  of  construction,  does  not  bring  the  sub- 
ject of  this  litigation  within  the  term  'street 
work.'  as  there  used.  There  can  be  no  ques- 
tion as  to  the  sound  policy  of  a  law  re- 
quiring inimicipal  corporations  to  enter  into 
contracts  for   the   payment  of  money  only 
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after  full  notice  and  opportunity  for  com- 
petition; but  that  Is  not  a  matter  for  our 
consideration  here.  We  must  take  the  stat- 
ute as  we  find  it.  We  can  neither  add  to  it 
nor  substract  from  It.  It  is  our  duty  alone 
to  construe  It  as  It  stands  enacted."  For 
these  reasons  vre  think  that  the  first  objec- 
tion to  the  validity  of  the  contract  Is  not 
well  taken. 

2.  The  power  of  a  town  council  to  enter 
Into  a  contract  for  light  for  a  period  of  three 
years  and  beyond  the  term  of  oflJce  of  the 
offloers  executing  the  contract  cannot  be 
questioned  at  this  day,  in  the  absence  of 
some  constitutional  or  statutory  prohibition. 
In  Townsend  Gas,  etc.,  Co.  v.  Port  Town- 
send,  11)  Wash.  407,  53  Pac.  551,  a  five-year 
lighting  contract  was  upheld  by  this  court 
under  a  similar  charter  provision,  but  the 
question  here  presented  does  not  appear  to 
have  been  raised  or  passed  upon.  See,  also, 
Atlantic  City  Water  Works  v.  Atlantic  City, 
48  N.  J.  Law,  378,  6  Atl.  24;  Vlncennes  v. 
Citizens'  Light  &  Coke  Co.,  132  Ind.  114,  31 
N.  E.  573,  16  L.  R.  A.  485;  Walla  Walla  v. 
Walla  Walla  Water  Co.,  172  U.  8.  1,  19  Sup. 
Ct.  77,  43  L.  Ed.  341.  The  fact  that  the 
contract  extended  beyond  the  term  of  the 
otilcers  executing  the  same  is  not  material. 
Taylor  v.  School  District,  16  Wash.  365,  47 
Pac.  758;  Splaine  v.  School  District,  20 
Wash.  74,  54  Pac.  766. 

The  contract  in  question  is  not  void  for 
iiny  of  the  reasons  stated,  and  the  judg- 
ment of  the  court  below  Is  therefore  af- 
firmed. 

MOL'NT.  C.  J.,  and  DUXBAR.  HADLBY, 
and  FULLERTOX,  JJ.,  concur. 


HATES  et  al.  v.  RAT  et  nx. 
^Supreme  Court  of  WashinRton.   Feb.  10, 1905.) 

APPEAL — CONFLICTING    EVIDENCE— BKVIEW, 

1.  A  verdict  of  the  jury  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Chebalis 
County;  Mason  Im-in,  Judge. 

Action  by  H.  A.  Hayes  and  others  against 
J.  B.  Ray  and  wife.  From  a  judgment  for 
defendants,  plaintiffs  appeal.     Atfirmed. 

J.  C.  Cross,  for  appellants.  W.  H.  Abel, 
for  re8i)ondeuts. 

FULLERTOX,  J.  In  this  action  the  appel- 
lants sought  to  recover  from  the  respondents 
the  value  of  certain  timber  which  it  was  al- 
leged belonged  to  the  api>eilants,  and  which 
the  respondents  had  cut  and  removed  and 
converted  to  their  own  use.  The  land  from 
which  the  timber  was  cut.  It  is  conceded,  is 
owned  by  the  respondents.  The  deed,  how- 
ever, through  which  they  claim  title,  purports 
to  reserve  the  title  to  the  timber  to  the  gran- 
tors therein,  and  the  ap|)ellants  claim  title 
thereto  by  virtue  of  certain  mesne  convey- 


ances from  such  grantors  to  themselves.  The 
resiwndents  defended  on  two  groimds:  First, 
that  the  purported  reservation  In  the  deed 
was  void  because  Inserted  therein  by  some 
one  unknown  to  themselves  after  Its  execu- 
tion and  delivery;  and,  second,  that  they 
have  had  the  sole  and  exclusive  possession 
of  the  property  in  dispute,  claiming  adversely 
to  the  api>ellants  and  all  the  world,  for  a  i)e- 
rlod  of  more  than  10  years  next  preceding 
the  commencement  of  the  action.  The  action 
was  tried  out  on  these  Issues  before  a  Jury, 
which  returned  a  verdict  In  favor  of  the  re- 
spondents, on  which  the  judgment  appealed 
from  was  afterwards  entered. 

The  sole  contention  made  by  the  appellants 
is  that  the  evidence  is  Insufficient  to  justify 
the  verdict  An  examination  of  the  record, 
however,  convinces  us  that  this  couteiitton  Is 
not  well  founded.  There  was  substantial  evi- 
dence on  the  part  of  the  respondents  In  sup- 
IK>rt  of  both  the  contentions  set  up  In  their 
answer,  and,  although  such  evidence  was  con- 
tradicted by  evidence  on  the  part  of  the  ap- 
pellants, the  question  as  to  the  side  on  which 
it  preponderated  was  for  the  jury,  and  their 
verdict  Is  conclusive  on  us  here. 

The  judgment  Is  aOlrmed. 

MOUXT,  C.  J.,  and  HADLET  and  DUN- 
BAR, JJ.,  concur. 


WHITE  V.  McMillan  et  al. 

(Supreme  Court  of  Washhigtoii.    Feb.  9,  1905.) 

UMITATIONS  —  INSTALLMENT    MOBTOAQES— EX- 
TENSION AOBEEUENTS. 

1.  A  condition  of  an  agreement  extending  the 
time  of  payment  of  a  mortgage,  by  which  the 
whole  indebtedness  is  to  become  due  and  pay- 
able on  default  by  the  mortgagors  in  any  inter- 
est payment,  is  one  for  the  benefit  of  the  mort- 
gagee, which  he  may  waive,  and  is  not  for  the 
benefit  of  the  mortgagors,  so  that  limitations 
run  against  foreclosure  proceedings  from  the 
expiration  of  the  extension  agreement,  and  not 
from  the  date  of  default  in  an  interest  payment. 

2.  A  mortgagor  who  still  retains  his  owner- 
ship of  the  mortgaged  property  may  make  a 
valid  contract  of  extension  of  the  original  mort- 
gage, which  will  be  binding  upon  a  subsequent 
grantee,  whether  he  takes  with  or  without  no- 
tice of  such  extension. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty;  Frank  II.  Rudkln,  Judge. 

Action  by  Emma  White  against  Mary  J. 
McMillan  and  others.  From  a  judgment  for 
plaintift,  certain  defendants  appeal.  Affirm- 
ed. 

W.  H.  Bogle  and  Cbas.  Richardson,  for  ap- 
pellants.   John  J.  Rudkln,  for  respondent 

FULLERTOX,  J.  On  December  3,  1891, 
the  defendant  Mary  J.  McMillan  executed 
and  delivered  to  the  Solicitors'  Loan  &  Trust 
Company  her  promissory  note  for  |700,  se- 
curing the  same  by  mortgage  on  certain  lots 
In  the  city  of  Xorth  Yakima.  The  debt  ma- 
tured by  the  terms  of  the  contract  on  Janu- 
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ary  1,  1895.  On  the  day  last  named  the  So- 
licitors* Loan  &  Trust  Company,  being  then 
the  owner  and  holder  of  the  note  and  mort- 
gage, entered  Into  a  written  agreement  with 
the  mortgagor  and  the  defendants  John 
Stone  and  Emma  Stone,  who  had  acquired  an 
Interest  In  the  mortgaged  property,  to  the  ef- 
fect that  the  time  of  payment  of  the  mort- 
gage should  be  extended  for  three  years  in 
consideration  that  John  Stone  and  Emma 
Stone  should  assume  and  agree  to  pay  the 
mortgage  debt,  and  that  Interest  should  be 
paid  thereon  semiannually;  the  agreement 
further  providing  that,  if  default  should  be 
made  in  any  of  such  payments,  the  indebted- 
ness represented  by  the  original  note  and 
mortgage  should  Immediately  become  due 
and  payable,  without  notice.  This  extension 
agreement  was  never  recorded,  and  no  pay- 
ments were  made  on  the  loan  subsequent  to 
its  execution.  On  the  11th  day  of  December, 
1901,  the  defendant  George  Donald  and  the 
appellants,  Krutz  and  wife,  purchased  the 
mortgaged  premises  from  the  defendants 
McMillan  and  Stone,  paying  therefor  $100. 
At  that  time  they  had  no  knowledge  of  the 
extension  agreement.  The  note  was  sold  and 
assigned  by  the  Solicitors'  Loan  &  Trust 
Company,  after  the  extension  agreement  was 
entered  Into,  to  the  respondent,  who  began 
this  action  to  recover  upon  the  note,  and 
foreclose  the  mortgage  given  to  secure  the 
same.  To  the  complaint  In  foreclosure  the 
appellants  pleaded  the  statute  of  limitations, 
and,  on  judgment  going  against  them,  prose- 
cuted this  appeal. 

In  support  of  their  appeal  the  appellants 
make  two  principal  contentions:  First,  that 
the  statute  of  limitations  commenced  to  run 
Immediately  upon  the  first  default  In  pay- 
ment of  Interest  occurring  after  the  execu- 
tion of  the  extension  agi-eement,  which  was 
more  than  six  years  prior  to  the  commence- 
ment of  the  action  to  foreclose  the  mortgage ; 
and,  second,  that  the  extension  agreement 
was  of  no  effect  as  against  the  appellants, 
for  the  reason  that  It  was  not  recorded,  and 
the  appellants  at  the  time  of  their  purchase 
had  no  actual  notice  thereof. 

The  principle  Involved  In  the  first  conten- 
tion was  decided  adversely  to  the  appellants' 
claim  In  the  case  of  First  National  Bank  v. 
Parker,  28  Wash.  234,  G8  Pac.  756,  92  Am. 
St.  Rep.  828.  We  there  held  that  a  provision 
In  a  mortgage  to  the  effect  that  the  same 
should  become  due  upon  the  failure  to  pay 
the  installments  of  Interest  as  they  matured 


was  a  provision  for  the  benefit  of  the  mort- 
gagee, that  could  be  waived  by  blm,  and  one 
that  could  not  be  taken  advantage  of  by  the 
mortgagor.  Applying  that  principle  here.  It 
is  clear  that,  if  the  extension  agreement  is 
binding  at  all,  it  extended  the  time  of  pay- 
ment until  January  1,  1898,  in  so  far  as  the 
right  of  the  mortgagors  or  their  privies  to 
plead  the  statute  of  limitations  Is  concerned. 

The  second  contention  is  thought  to  t>e  sup- 
ported by  the  cases  of  George  v.  Butler,  26 
Wash.  45C,  67  Pac.  263,  57  L.  R.  A.  396,  90 
Am.  St.  Rep.  756;  Denny  v.  Palmer,  26 
Wash.  469,  07  Pac.  268,  90  Am.  St  Rep.  766; 
Raymond  v.  Bales,  26  Wash.  493,  67  Pac. 
209;  and  Hanna  v.  Kasson,  20  Wash.  568, 
67  Pac.  271.  But  it  will  be  observed  that  in 
these  cases  the  mortgagor  attempted  to  ex- 
tend the  Hen  of  the  mortgage  after  he  had 
parted  with  his  interests  in  the  mortgaged 
property,  and  this,  it  is  held,  he  could  not 
do.  This  is  made  clear  by  the  remark  of  the 
court  in  Raymond  t.  Bales  (page  497,  20 
Wash.,  page  270,  67  Pac),  where  it  is  said: 
"The  theory  upon  which  the  last-named  case, 
and  also  that  of  George  v.  Butler,  supra, 
were  decided,  was  that  the  mortgagor  having 
lost  his  control  of  the  lands  by  his  convey- 
ance to  a  grantee  of  the  equity  of  redemption, 
and  the  grantee's  rights  having  attached,  no 
act  of  the  mortgagor  can  affect  the  rights  of 
the  grantee" ;  and  also  in  Hanna  t.  Kassou, 
where  it  Is  said  that  this  court  had,  in  the 
cases  that  had  preceded  that  one,  approved 
the  rule  adopted  by  the  Supreme  Court  of 
California,  "to  the  effect  that,  after  the 
rights  of  a  grantee  have  attached,  no  act  of 
the  mortgagor  will  have  the  effect  to  arrest 
the  running  of  the  statute  as  against  the 
grantee  without  the  grantee's  consent  or  au- 
thority." The  court  did  not,  however,  deny 
or  Intend  to  deny  the  converse  of  the  propo- 
sition, namely,  that  a  mortgagor  who  still 
retained  his  ownership  in  the  mortgaged 
property  could  make  a  valid  contract  of  ex- 
tension of  the  original  mortgage,  which 
would  be  binding  upon  his  subsequent  gran- 
tee, whether  the  grantee  takes  with  or  with- 
out notice  of  such  extension.  The  case  be- 
fore us  presents  the  latter  projiosltion,  not 
the  former,  and  we  hold  there  was  no  bar 
to  the  right  of  the  respondent  to  foreclose 
her  mortgage. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 
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SMITH  V.  BAYER  et  al. 
(Supreme  Court  of  Oregon.     Feb.  13,  1905.) 

BILLS  AND  NOTES— INDOBSEMENT  FOB  COLLEC- 
TION— BIGHTS  OF  INDORSEE — ACTIONS — DE- 
FENSES —  EVIDENCE  —  INSTBUCTIONS— HABM- 
LESS  EBBOB. 

1.  Under  B.  &  C.  Comp.  i  4439,  providing 
that  a  restrictive  indorsement  confers  on  the  in- 
dorsee the  right  to  receive  payment  and  to  bring 
any  action  thereon  that  the  indoraer  could  bring, 
an  indorsee  of  a  note  "for  collection"  is  en- 
titled to  sue  thereon  in  his  own  name. 

2.  An  indorsee  of  a  note  for  collection  takes 
the  same  subject  to  all  equities  existing  between 
his  indorser  and  the  maker. 

3.  In  an  action  by  the  indorsee  of  a  note  for 
collection,  parol  evidence  that  plaintiff  was  the 
actual  owner  of  two-sevenths  of  the  note  was 
inadmissible  as  tending  to  contradict  the  in- 
dorsement. 

4.  Where  plaintiff  brought  suit  In  his  own 
name  on  a  note  indorsed  to  him  for  collection, 
and  defendant  pleaded  payment  to  plaintiff's  in- 
dorser,  an  instruction  that  such  payment  was  no 
defense  as  to  two-sevenths  of  the  note,  as  to 
which  plaintiff  claimed  title,  was  error. 

5.  The  fact  that  the  jury  found  in  favor  of 
plaintiff  for  the  amount  sued  for  did  not  show 
that  such  instruction  was  harmless. 

Appeal  from  Circuit  Court,  Multnomah 
County;   M.  C.  George.  Judge. 

Action  by  Milton  W.  Smith  against  J.  O. 
Bayer  and  another.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Re- 
versed. 

This  Is  an  action  on  a  promissory  note 
for  $200,  executed  and  delivered  by  the  de- 
fendant.9  to  the  Concordia  Loan  &  Trust 
Company  of  Kansas  City,  Mo.,  on  January 
30,  189C,  due  on  or  before  August  1st  fol- 
lowing. The  complaint  alleges  the  execu- 
tion of  the  note.  Its  indorsement  to  the 
plaintiff  before  maturity,  the  making  of  cer- 
tain payments  "thereon  by  defendants,  and 
prays  judgment  against  them  for  the  bal- 
ance. The  answer  admits  the  genuineness 
of  the  note,  denies  that  It  was  Indorsed  to 
the  plaintiff  before  maturity  or  at  all,  and 
affirmatively  alleges  that  It  remained  the 
property  of  the  payee  named  therein  until 
after  maturity,  when  It  was  transferred  to 
the  Fidelity  Trust  Company,  and  that  there- 
after the  defendants  paid  the  note  to  the 
trust  company  and  satisfied  It  In  full.  The 
reply  denies  the  allegations  of  the  answer, 
and  affirmatively  pleads  that  at  all  the 
times  mentioned  the  plaintiff  was  and  now 
Is  the  owner  In  bis  own  right  of  two-sev- 
enths of  the  note,  and  since  the  21st  day 
of  July,  189C,  has  been  and  now  Is  the  owner 
of  the  remaining  five-sevenths  for  collection. 
Upon  the  trial  plaintiff  produced  the  note, 
with  an  indorsement  tbereon  as  follows: 
"Pay  to  the  order  of  Milton  W.  Smith  for 
collection  and  return  to  Concordia  Loan  & 
Trust  Company,  A.  D.  Rider,  treasurer,  O. 
K.  F.  Amelung."  He  testified  that  he  re- 
ceived the  note  In  due  course  of  mall  from 
the  loan  and  trust  company.  Inclosed  In  a 
letter  which  the  witness  produced,  and  which 
stated.  In  substance,  that  the  note  was  remlt- 
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ted  for  collection;  that  he  knew  the  signature 
to  the  letter,  had  seen  the  handwriting,  and 
knew  that  it  was  the  signature  of  the  Con- 
cordia Loan  &  Trust  Company,  and  the  per- 
son signing  it  had  authority  to  represent  the 
company;  that  such  person  was  and  bad 
been  employed  by  the  company  for  a  good 
many  years,  doing  business  for  it  and  exer- 
cising such  authority;  that  witness  knew 
that  he  had  the  right  to  make  contracts  In 
the  name  of  and  for  the  company;  that  he 
(witness)  knew  the  Indorsement  on  the  note 
to  be  that  of  the  payee;  that  Rider,  who 
made  it,  was  the  treasurer  of  the  company, 
and  had  done  business  for  it  as  such  for  a 
good  many  years;  that  witness  knew  him 
personally,  had  seen  him  write,  and  knew 
that  bis  signature  to  the  Indorsement  was 
genuine;  that  the  other  name  to  the  Indorse- 
ment was  simply  an  "O.  K."  or  ratification 
by  some  one;  that  Rider  Is  the  treasurer 
of  the  company,  and  has  always  done  its 
business.  The  note  was  then  admitted  in 
evidence  over  defendants'  objection  on  the 
ground  that  the  Indorsement  did  not  trans- 
fer such  title  to  the  plaintiff  as  would  sup- 
port an  action  thereon  in  his  own  name, 
and  because  the  genuineness  of  the  Indorse- 
ment had  not  been  sufficiently  proved.  The 
witness  was  also  permitted  to  testify,  over 
defendants'  objection  and  exception,  that  he 
was  in  fact  the  owner  In  his  own  right  of 
two-sevenths  of  the  note,  and  the  court  in- 
structed the  jury  that  any  settlement  made 
by  the  defendants  with  the  payee  or  owner 
of  the  note  after  the  indorsement  thereof  to 
the  plaintiff  would  not  be  a  defense  against 
the  plaintiff's  two-sevenths  Interest  therein, 
although  it  would  be  such  defense  against 
the  other  five-sevenths.  The  verdict  and 
Judgment  were  In  favor  of  the  plaintiff,  and 
the  defendants  appeal. 

Ralph  R.  Dunlway,  for  appellants.  Milton 
W.  Smith,  in  pro.  per. 

BEAN,  J.  (after  stating  the  facts).  The 
record  bristles  with  assignments  of  error. 
Indeed,  It  would  seem  that  almost  every 
stop  in  the  progress  of  the  trial  was  object- 
ed to  by  the  defendants,  and  exceptions 
saved  to  the  rulings  of  the  court.  The  ques- 
tions thus  raised  are  embodied  in  the  record 
and  discussed  more  or  less  in  the  brief. 
They  are.  however,  mostly  technical  and 
without  merit.  There  was,  In  our  opinion, 
sufficient  proof  of  the  genuineness  of  the 
indorsement  on  the  promissory  note  offered 
In  evidence  to  make  a  prima  facie  case  In 
favor  of  the  plaintiff.  The  plaintiff,  testify- 
ing in  his  own  behalf,  said  that  he  was  fa- 
miliar with  the  signature  of  the  loan  and 
trust  company,  knew  that  the  man  who 
signed  the  indorsement  was  an  officer  of 
the  company  and  had  been  doing  business 
for  it  for  many  years,  and  that  his  signa- 
ture to  the  Indorsement  was  genuine.  The 
weight  to  be  given  to  this  testimony  was, 
of  course,  for  the  Jury.    The  only  points  of 


Digitized  by 


Google 


498 


79  PACIFIC  REPORTER. 


(Or. 


real  Importance  on  this  appeal  are:  (1) 
Whether  the  Indorsemeut,  being  on  Its  face 
"for  collection  and  return"  to  the  payee, 
vested  plaintiff  with  such  a  title  as  will  en- 
able him  to  maintain  an  action  thereon  in 
his  own  name;  and,  if  so,  (2)  whether  the 
court  erred  in  admitting  parol  testimony 
tending  to  show  that  plaintiff  was  in  fact 
the  owner  of  two-8er«s.ths  of  the  note,  and 
in  Instructing  the  Jury  that.  If  such  was  the 
case,  any  settlement  with  the  payee  or  as- 
signee subsequent  to  the  date  of  the  Indorse- 
ment to  plaintiff  would  be  no  defense  as 
against  plaintiff's  two-sevenths.  The  In- 
dorsement of  a  promissory  note  by  the 
payee  with  the  words  "for  collection,"  or 
the  like,  is  not  strictly  a  contract  of  in- 
dorsement, but  rather  the  creation  of  a 
power,  the  indorsee  being  the  mere  agent 
of  the  indorser  to  receive  and  enforce  pay- 
ment for  his  use.  The  title  to  the  note  and 
the  proceeds  thereof  remain  in  the  payee, 
and  he  may  maintain  suitable  actions  and 
proceedings  to  enforce  bis  right.  White  t. 
National  Bank,  102  U.  S.  658,  26  L.  Ed.  250; 
Commercial  Bank  of  Pennsylvania  v.  Arm- 
strong, 148  U.  8.  50,  13  Sup.  Ct  533,  37  L. 
Ed.  303;  Sweeney  v.  Easter,  1  Wall.  166, 
17  L.  Ed.  681;  Williams,  Deacon  &  Co.  v. 
Jones,  77  Ala.  294;  People's  Bank  of  Lewis- 
burg  T.  Jefferson  County  Savings  Bank,  106 
Ala.  524,  17  South.  728,  54  Am.  St.  Rep.  59; 
Central  Railroad  v.  First  National  Bank  of 
Lynchburg,  Virginia,  73  Ga.  383.  There  Is, 
in  the  absence  of  a  statute,  some  conflict 
In  the  decisions  as  to  whether  such  an  In- 
dorsee can  sue  in  his  own  name.  The 
weight  of  authority  seems  to  be  in  favor  of 
his  right  to  do  so.  4  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  274;  Freeman  v.  Exchange  Bank, 
87  Ga.  45,  13  S.  B.  160;  Roberts  v.  Parrish, 
17  Or.  583,  22  Pac.  136;  Falconlo  v.  Larsen, 
31  Or.  137,  48  Pac.  703;  Selover,  Bank  Col- 
lections, i  28.  And  it  is  now  so  provided  by 
statute  in  this  state.  B.  &  C.  Comp.  §  4439; 
Selover,  Negotiable  Instruments  Law,  8  155; 
Crawford,  Neg.  Inst.  Law,  S  67.  We  are 
therefore  of  the  opinion  that  the  present  ac- 
tion was  rightfully  brought  in  the  name  of  the 
plaintiff.  It  was  open,  however,  as  against 
him,  to  all  defenses  which  could  have  been 
made  if  the  notes  had  remained  in  the 
hnnds  of  the  Indorser,  and  the  action  bad 
been  brought  by  it  Wilson  v.  Tolson,  79 
Ga.  137,  3  S.  E.  900;  Leary  v.  Blancbard, 
48  Me.  269.  The  indorsement  did  not  pass 
the  title,  nor  did  it  deprive  the  defendants 
of  any  defense  they  may  otherwise  have 
against  the  note.  It  merely  created  the 
plaintiff  the  agent  of  the  payee  for  collec- 
tion with  the  right  to  sue  in  his  own  name. 
The  plain  meaning  of  such  an  Indorsement, 
as  snld  by  Mr.  Justice  Miller  (White  v.  Na- 
tional Bank,  102  U.  S.  058,  26  L.  Ed.  2.')0),  is 
that  the  maker  of  the  note  "is  to  pay  it  to 
the  indorsee  for  the  use  of  the  indorser. 
The  indor.soe  is  to  receive  it  on  account  of 
the  indorser.    It  does  not  purport  to  trans- 


fer the  title  of  the  paper  or  the  ownership 
of  the  money  when  received.  Both  these 
remain,  by  the  reasonable  and  almost  neces- 
sary meaning  of  the  language.  In  the  In- 
dorser." Such  being  the  effect  of  the  re- 
strictive indorsement  and  the  character  of 
the  title  acquired  by  the  plaintiff  by  rea- 
son thereof,  it  necessarily  follows  that  the 
court  was  in  error  In  admitting  evidence  to 
contradict  the  contract  of  Indorsement  by 
showing  that  the  note  was  not  transferred 
to  the  plaintiff  for  collection  as  shown  on  its 
face,  but  that  he  actually  owned  two-sevenths 
thereof  in  his  own  right,  and  in  instructing 
the  Jury  that  a  settlement  made  with  the 
payee  after  the  indorsement  to  plaintiff 
would  be  no  defense  against  plaintiflTs  two- 
seventlis.  The  contract  of  Indorsement  is 
In  writing.  The  terms  thereof  are  plain 
and  unambiguous,  and  parol  evidence  is  not 
admi8.slble  to  vary  or  contradict  it.  White 
V.  National  Bank,  102  U.  S.  6.-)8,  26  L.  Ed. 
250;  Leary  v.  Blanchard,  48  Me.  209;  Howe 
V.  Taylor,  9  Or.  288.  The  plaintiff's  action 
is  based  on  the  indorsement,  and  not  on  any 
Interest  lie  may  have  in  the  note.  He  is 
made  by  the  Indorsement  the  mere  agent  of 
the  payee  for  its  collection.  The  defend- 
ants' obligation,  notwithstanding  the  indorse- 
meut, is  to  the  payee  or  subsequent  owner 
of  the  note,  and  not  to  the  plaintiff.  If  they 
settled  and  paid  the  note  to  the  payee  or 
assignee,  such  settlement  la  a  complete  de- 
fense to  an  action  thereon  by  plaintiff  as  a 
mere  agent  for  collection.  It  may  be  sug- 
gested that,  because  the  Jury  found  a  ver- 
dict in  favor  of  plaintiff  for  the  entire 
amount  sued  for,  they  must  have  found  that 
the  settlement  alleged  as  a  defense  was 
never  made,  and  therefore  the  error  of  the 
court  in  charging  the  Jury  In  relation  there- 
to was  harmless.  The  ruling  of  the  court 
upon  this  point  and  its  Instructions  to  the 
Jury  injected  into  the  case  an  issue  not 
proper  to  be  tried,  the  result  of  which  was 
to  confuse  and  mislead  the  Jury,  and  we  do 
not  think  it  can  be  said  that  the  error  was 
harmless. 

From  these  views  It  follows  that  the  Judg- 
ment of  the  court  below  must  be  reversed, 
and  a  new  trial  ordered.  Many  of  the  other 
questions  argued  In  the  briefs  will  prob- 
ably not  arise  on  a  retrial,  and  need  not, 
therefore,  be  noticed  at  this  time. 


STATE  V.  SIMMONS. 
(Supreme  Court  of  Oregon.     Feb.  13,  1905.) 

ESCHEATS— FINDINOS—TKRMINATION     OF    AD- 
MINISTRATION. 

1.  TTnder  B.  &  C.  Comp.  $  .">o77.  subd.  7,  seo- 
tioD  5.'(7<S,  subd.  5,  and  section  .5614,  declaring 
that  proj)erty  escheats  to  the  state  when  the 
decedent  leaves  no  lawful  descendants,  kin,  or 
jK>rsons  competent  to  take,  and  section  5010. 
providinK  that,  when  the  Governor  is  informed 
or  believes  tl»at  any  real  or  personal  proiterty 
had  escheated  to  the  state,  he  sliaU  direct  tlie 


Digitized  by 


Google 


Or.) 


6TATB  T.SIMMONS. 


499 


district  attorney  to  file  an  information  in  the 
circuit  court. .  and  prescribing  the  subsequent 
steps  in  tbe  proceedings,  escheat  proceedings 
should  not  be  commenced,  or.  if  commenced, 
should  not  be  adjudicated,  until  the  administra- 
tion of  the  estate  in  the  county  court  has  been 
concluded,  and  the  debts  and  liabilities  of  the 
estate  and  costs  and  expenses  of  administration 
have  been  paid ;  and  it  is  necessary,  l)efore  a 
judgment  ordering  the  administrator  to  deliv- 
"Vr  the  property  involved  to  the  sheriff  be  ren- 
dered, that  the  state  allege  and  show,  and  that 
the  court  find,  that  all  claims  and  demands 
against  the  estate,  and  all  costs  and  expenses  of 
administration,  have  been  fully  paid  and  dis- 
charged, and  that  tbe  estate  has  been  settled. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  P.  Sears,  Jr.,  M.  C.  George, 
and  John  B.  Cleland,  Judges. 

Escheat  proceedings  by  the  state  agninst 
S.  W.  Simmons,  as  administrator  of  the  es- 
tate of  Henry  Wilson,  deceased,  and  others. 
There  was  a  Judgment  for  the  state,  and  the 
administrator  appeals.    Reversed. 

The  Information  filed  herein  November 
24,  1899,  shows,  in  substance,  that  Henry 
Wilson  died  In  Multnomah  county  April  27, 
1899,  Intestate  and  without  heirs:  that  he 
left  an  estate  situate  therein  consisting  of 
real  and  personal  property  which  Is  partic- 
ularly described;  that  the  defendant  Sim- 
mons was,  on  May  24,  1899,  duly  appointed, 
and  still  continues  to  be,  tbe  administrator 
of  said  estate;  that  Henry  Wilson  was  in 
his  lifetime,  and  since  his  death  his  estate 
has  been,  seised  of  the  real  and  personal 
property  described,  and  that  the  adminis- 
trator is  now  In  possession  and  occupancy 
of  the  whole  thereof;  that  there  are  no  un- 
paid claims  against  the  estate;  that  "after 
paying  all  lawful  demands  and  claims,  in- 
cluding costs  and  expenses  of  administra- 
tion," the  administrator  has  in  his  hands  the 
property  so  designated;  and  that  the  same 
belongs  to  the  state  of  Oregon;  concluding 
with  a  prayer  that  the  property  be  sold  In 
the  manner  prescribed  by  law,  and  the 
proceeds  accounted  for  to  the  state.  The 
answer  of  the  administrator  admits  all  these 
averments  except  such  as  relate  to  heir- 
ship, claims  and  demands  against  the  estate, 
and  the  costs  and  expenses  of  administra- 
tion, which  are  denied,  and  aflBrmatively 
shows  that  at  the  time  of  the  filing  of  the 
information,  and  at  the  present  time,  there 
were  and  are  lawful  claims  against  the 
estate  which  have  been  duly  allowed,  but 
remain  unpaid.  This  affirmative  showing 
was,  however,  stricken  out  on  motion,  and 
upon  the  issues  remaining  a  trial  was  had 
before  the  court  without  the  intervention  of 
a  jury.  Findings  of  fact  and  law  were 
made,  and  judgment  rendered  thereon, 
whereby  the  administrator  was  directed  and 
required  to  deliver  the  property  In  question 
to  the  sheriff  of  Multnomah  county,  to  be 
sold  as  by  law  required,  from  which  judg- 
ment he  appeals.  Tbe  findings  of  fact  con- 
tain none  relative  to  the  payment  of  the 
claims  and  demands  against  the  estate,  or 
the  .coats  and  expenses  of  administration, 


nor  does  it  appear  that  the  estate  has  been 
fully  administered  or  settled. 

H.  H.  Ridden,  for  appellant.  A.  M.  Craw- 
ford, Atty.  Gen.,  for  the  State. 

WOLVERTOX,  C.  J.  (after  stating  the 
facts).  Before  the  state  could  have  judg- 
ment against  the  administrator  that  he  ren- 
der possession  of  the  property  Involved  by 
the  controversy  to  the  sheriff,  It  is  essential 
that  It  allege  and  show  that  all  the  claims 
and  demands  against  the  estate  presented  to 
the  administrator  In  the  usual  course,  and 
all  costs  and  expenses  of  administration, 
have  been  fully  paid  and  discharged,  and 
the  estate  settled;  otherwise  the  adminis- 
trator is  still  entitled  to  retain  the  property 
for  the  purpose  of  administration.  Such, 
In  effect.  Is  the  holding  of  this  court  in  State 
ex  rel.  v.  O'Day,  41  Or.  495,  69  Pac.  542. 
The  complaint  shows  that  the  administrator 
is  In  possession  of  the  property,  that  there 
are  no  unpaid  claims  against  the  estate,  and 
by  reasonable  Inference,  which  we  are  al- 
lowed to  draw  after  answer,  that  all  law- 
ful claims  and  demands  against  the  estate, 
including  the  expenses  and  costs  of  admin- 
istration, have  been  paid;  but  the  trial 
court  has  made  no  finding  touching  these 
important  and  essential  allegations,  nor  has 
it  found  that  the  estate  has  been  fully  set- 
tled, so  that  the  findings  do  not  support  the 
Judgment  rendered.  There  cannot  be  two 
repugnant  Jurisdictions  of  the  same  matter 
at  the  same  time,  and  while  the  county 
court  has  jurisdiction  to  administer  the 
estate  the  circuit  court  cannot  have  Juris- 
diction to  take  It  from  the  administrator 
and  turn  it  over  to  the  sheriff.  The  latter 
Jurisdiction  must  necessarily  abide  the  ex- 
ercise of  the  former  until  the  business  there- 
of has  been  fully  settled,  which  Is  to  admin- 
ister and  settle  the  estate.  When  this  is 
done,  the  latter  may  exercise  Jurisdiction 
and  adjndge  that  the  residue  be  delivered 
up  to  the  sheriff,  but  until  then  any  Judg- 
ment entered  in  the  circuit  court  against 
the  administrator  for  the  present  possession 
of  the  property  is  premature  and  without 
the  sanction  of  law.  At  the  time  of  the 
commencement  of  this  action  and  the  rendi- 
tion of  the  judgment  by  the  circuit  court, 
the  statute  (B.  &  C.  Comp.  {  5610)  provided 
that,  when  the  Governor  was  Informed  or 
had  reason  to  believe  that  any  real  or  per- 
sonal property  had  escheated  to  the  state, 
he  should  direct  the  district  attorney  to  file 
an  information  setting  forth  the  necessary 
facts  to  have  it  so  declared,  which  was  to 
be  followed  by  other  proceedings  until  the 
contemplated  adjudication  was  had.  Prop- 
erty escheats  to  the  state  when  the  decedent 
leaves  no  lawful  descendants,  kindred,  or 
other  persons  competent  to  take  under  the 
statute.  B.  &  0.  Comp.  $  5.577,  subd.  7;  Id. 
{  5578,  subd.  5;  Id.  S  5014.  Such  property 
is,  however,  subject  to  the  debts  and  lia- 
bilities of  the  estate  of  the  decedent  and  the 
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costs  and  expenses  of  administration,  and, 
before  these  can  be  ascertained  and  regular- 
ly dlsctiargcd,  ttiere  must  be  an  administra- 
tion, and  of  tills,  as  'we  Iiave  seen,  the 
county  court  has  exclusive  Jurisdiction.  The 
statute,  however,  is  susceptible  of  the  con- 
struction that  escheat  proceedings  could 
have  been  begun  at  once,  whenever  the  Gov- 
ernor was  Informed  that  the  property  had 
escheated;  but  such  proceedings,  when  com- 
menced, must  necessarily  bide  the  time  of 
the  settlement  of  the  estate  in  the  county 
court,  before  Judgment  can  be  had  against 
the  administrator  that  he  render  possession 
of  the  property  to  the  sheriff.  Any  other 
rule  would  lead  to  conflict  of  Jurisdiction  and 
confusion,  and  such  was  manifestly  not  the 
intention  or  purpose  of  the  Legislature.  A 
statute  of  more  recent  date  has  been  adopt- 
ed (Gen.  Laws  Or.  1903,  p.  127),  purporting 
to  oust  the  Jurisdiction  of  county  courts 
to  determine  the  question  of  heirship  or 
right  to  claim  personal  property  of  an  es- 
tate after  information  of  escheat  has  been 
preferred,  but  it  does  not  assume  to  curtail 
its  original  Jurisdiction  as  to  the  settlement 
of  the  claims  and  demands  against  the 
estate,  and  the  costs  and  expenses  of  admin- 
istration, so  that  the  amendment  cannot  af- 
fect the  present  controversy.  Section  9  of 
the  latter  act  prescribes  that  the  Judgment 
escheating  personal  property  shall  provide 
that  any  such  property  remaining  undisposed 
of  by  order  of  the  probate  court  shall  be 
sold  by  the  sheriff,  etc.,  and  it  is  suggested 
by  the  Attorney  General  that  this  court  is 
thus  empowered  to  modify  the  Judgment  In 
the  present  proceeding  accordingly,  and 
thereby  avoid  the  necessity  of  remanding 
the  cause.  To  do  this,  however,  we  must 
know  by  some  finding  of  fact  of  the  trial 
court  that  there  would  be  some  part  of  the 
decedent's  estate  left  after  full  administra- 
tion in  the  probate  court;  otherwise  it  would 
be  useless  to  enter  any  Judgment  in  the 
premises. 

We  are  Impressed,  therefore,  that  a  reg- 
ular procedure  requires  a  reversal  of  the 
present  Judgment  against  the  administrator, 
and  that  the  cause  should  be  remanded  for 
such  further  action  in  the  premises  as  may 
seem  proper,  and  such  will  be  the  order  of 
this  court. 


GROVES  v.  OSBURX. 
(Supreme  Court  of  Oregon.     Feb.  13,  1905.) 

BANKBUPTCY— SETTING  APART  HOMESTEAD— EF- 
FECT OF  DISCHARGE— EQUITABLE 
JUEISDICTION. 

1.  After  a  debtor  has  I>een  discharged  in  banlc- 
ruptcy,  a  debt  cannot  be  enforced  in  equity  by 
a  proceeding  in  rem  against  the  liomestead  set 
apart  in  the  proceedings  to  the  bankrupt,  though 
the  debt  was  contracted  prior  to  the  adoption  of 
the  state  homestead  exemption  act  (B.  &  C. 
Comp.  8  221).  which  applies  only  to  the  enforce- 
ment of  a  judgment  obtained  on  lial'.iliries  there- 
after contracted,  and  though  a  judgment  so  ob- 


tained might  have  been  enforced  against  such 
homestead  before  the  debtor's  discha^e  in  bank- 
ruptcy. 

Appeal  from  Circuit  Court,  Benton  County; 
J.  W.  Hamilton,  Judge. 

Action  by  Emma  K.  Groves,  executrix  of 
the  estate  of  William  Groves,  deceased, 
against  John  M.  Osbnm.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.    Affirmed. 

The  defendant  was  adjudged  a  bankrupt 
November  23,  1900,  and  was  discharged  of 
bis  debts  by  order  of  the  federal  court  May 
29,  1901.  His  homestead,  consisting  of  lots 
1,  2,  8,  and  12  In  block  3  in  the  County  Addi- 
tion to  the  city  of  CorvalllB,  was  set  apart 
to  him  in  the  course  of  the  bankruptcy  pro- 
ceedings, and  the  estate  was  fully  settled 
and  the  trustee  discharged  in  1902.  The  pur- 
pose of  the  present  suit,  instituted  March  23, 
1903,  Is  to  subject  the  homestead  to  the  pay- 
ment of  four  certain  promissory  notes  execut- 
ed by  the  bankrupt  on  and  prior  to  June  2, 
1891.  These  notes  were  provable  and  proved 
as  claims  against  the  bankrupt's  estate,  but 
only  a  small  dividend  was  paid  thereon  out 
of  the  assets.  The  circuit  court  dismissed 
the  suit,  and  the  plaintiff  appeals. 

W.  S.  McFadden  and  E.  B.  W^Uson,  for  ap- 
pellant.   W^.  E.  Yates,  for  respondent. 

WOLVERTON,  C.  J.  (after  stating  the 
facts).  The  sole  question  luvolvcd  is  wheth- 
er a  court  of  equity  has  Jurisdiction  of  the 
cause,  since  the  bankrupt  has  been  dischar- 
ged of  the  debts  upon  which  the  suit  is 
founded.  The  homestead  exemption  act  with- 
in this  state  was  adopted  in  1893,  and  the  ex- 
emption is  against  all  liabilities  thereafter 
contracted,  or  the  enforcement  of  any  judg- 
ment obtained  upon  such  liabilities.  B.  &  C. 
Comp.  i  221.  The  indebtedness  upon  which 
this  suit  is  premised  is  therefore  unaffected 
by  the  act,  and  but  for  the  proceedings  in 
bankruptcy  the  plaiutiff  would  have  a  clear 
right  of  action,  not  of  suit,  thei-eon,  and  the 
Judgment  obtained  could  have  l)een  enforced 
against  the  property.  The  strong  contention 
of  counsel  for  the  plaintiff  Is  that  because 
the  defendant  has  been  discharged  of  his 
provable  debts,  of  which  character  are  the 
demands  in  suit,  she  has  no  adequate  remedy 
at  law,  and  therefore  that  a  suit  will  He  as  a 
proceeding  In  rem — not  agaiu.st  the  person— 
to  subject  the  property  to  the  payment  of  such 
demands.  This  must,  we  think,  depend  en- 
tirely upon  the  question  whether  the  plain- 
tiff has  an  equitable  lien  upon  the  homestead, 
for  it  cannot  be  that  the  one  circumstance 
that  the  plaintiff  has  been  deprived  of  her 
right  of  action  to  proceed  to  Judgment  upon 
the  Indebtedness  will  alone  confer  Jurisdic- 
tion upon  a  court  of  equity  to  entertain  a  suit 
thereon.  This  view  is  practically  conceded 
by  the  very  position  sought  to  be  maintain- 
ed, namely,  that  the  suit  is  not  personal  in 
character,  but  solely  in  rem.  In  so  far  as  it 
respects  the  homestead  exemption  under  the 
state  law,  the  Jurisdiction  of  the  court  of 
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bankruptcy  extends  merely  to  a  determina- 
tion of  its  cbaracter  as  such,  and  when  so  de- 
termined It  Is  required  to  set  the  property 
aside  to  the  use  of  the  bankrupt  unless  it 
might  retain  Jurisdiction  In  exceptional  cas- 
es, of  which  It  Is  not  now  necessary  to  In- 
quire. 5  Cyc.  S59;  I^ockwood  t.  Exchange 
Bank.  100  U.  S.  2W,  23  Sup.  Ct.  751,  4T  L. 
E3d.  1061;  In  re  Hatch,  4  Am.  Bankr.  Bep. 
349, 102  Fed.  280;  In  re  Ogilrie,  5  Am.  Bankr. 
Rep.  374;  In  re  Jackson  (D.  C.)  116  Fed.  46; 
Ingram  t.  Wilson,  125  Fed.  913,  60  C.  C.  A. 
618.  So  that,  when  the  property  In  question 
was  set  apart  to  the  bankrupt  as  exempt,  the 
jurisdiction  of  the  federal  court  over  It  was 
at  an  end.  It  is  insisted  that  the  Hen  exists 
by  analogy  to  the  doctrine  under  the  old  law 
that  where  a  contract  was  made  with  a  mar- 
ried woman  upon  the  faith  of  her  separate 
estate,  there  being  ho  right  of  action  against 
her  because  she  was  a  feme  covert,  a  suit  in 
rqnlty  was  .entertained  to  subject  her  prop- 
erty to  the  payment  of  the  liability  thus  in- 
curred. The  rationale  of  the  doctrine  al- 
lUded  to  Is  concisely  stated  by  Mr.  Pomeroy: 
"The  liability  of  a  wife's  separate  property 
to  her  engagements  is  a  mere  equitable  inci- 
dent of  her  separate  estate,  which  Is  Itself 
a  creature  of  equity."  In  further  elucidation 
the  learned  author  quotes  from  Lord  Cotten- 
bam  as  follows:  "The  separate  property  of  a 
married  woman  being  a  creature  of  equity, 
it  follows  that,  if  she  has  a  power  to  deal 
with  it,  she  has  the  other  power  incident  to 
property  In  general,  namely,  the  power  of 
contracting  debts  to  be  paid  out  of  it;  and, 
nasmuch  as  her  creditors  have  not  the 
means  at  law  of  compelling  payment  of  those 
debts,  a  court  of  equity  takes  upon  itself  to 
give  effect  to  them,  not  as  personal  liabili- 
ties, but  by  laying  hold  of  the  separate  prop- 
erty as  the  only  means  by  which  they  can  be 
satisfied."  3  Pom.  Eq.  i  1122.  The  logic  of 
the  situation  was  not  that  the  wife's  con- 
tracts created  speclflc  charges  upon  her  sep- 
arate estate,  but  that  for  the  enforcement  of 
such  contracts  equity  afforded  recourse  to 
such  property,  which  was  in  Itself  an  equita- 
ble estate.  Of  course,  there  was  the  Idea  and 
condition  that  the  claimant  had  no  adequate 
remedy  at  law,  but,  unlike  the  case  at  bar, 
no  such  remedy  ever  did  exist,  and  the  Juris- 
diction of  equity  attached  from  the  very  in- 
ception of  the  claim.  The  analogy  which 
counsel  seek  to  draw  Is  not  apparent,  nor 
does  it  suggest  any  legal  principle  by  which 
a  lien  of  any  character  upon  the  exempt 
homestead  may  be  predicated  in  favor  of 
these  creditors.  Kor  is  the  principle  that  the 
vendor  may  in  some  Jurisdictions  have  a  lien 
for  the  purchase  money  (Smith  v.  Gowdy's 
Adm'r,  8  Ky.  Law  Rep.  538)  adequate  to  im- 
press a  lien  In  the  present  case,  because  no 
such  relation  exists. 

Another  principle  upon  which  it  is  urged 
that  a  lien  exists  aprainst  the  homestead  for 
these  demands  is  that  they  stand  In  the  like 
teiation  as  If  the  defendant  had,  as  he  might 


do  In  Georgia,  especially  waived  his  exemp- 
tion when  the  debts  were  contracted.  In 
that  state,  however,  the  special  provisions 
of  the  statute  touching  waiver  impart  to  it 
the  character  of  a  security  for  the  payment 
of  the  debts  or  obligations  in  favor  of  which 
it  la  made,  and  the  equitable  Jurisdiction  is 
enlarged  so  that  a  receiver  may  be  appoint- 
ed to  take  possession  of,  and  hold  subject  to 
the  order  of  the  court,  any  assets  charged 
with  the  payment  of  debts,  by  reason  where- 
of, coupled  with  the  fact  that  the  creditor 
has  no  remedy  at  law  against  the  bankrupt, 
it  has  been  held  that  be  has  a  remedy  in  eq- 
uity to  subject  the  exempt  property  to  the 
payment  of  bis  demands.  Bell  v.  Dawson 
Grocery  Co.  (Ga.)  12  Am.  Bankr.  Rep.  159, 
48  S.  £.  150.  But  for  the  statutory  provisions 
alluded  to,  however,  it  is  manifest  from  a 
reading  of  the  case  that  equitable  Jurisdic- 
tion would  not  have  been  entertained.  We 
have  no  such  regulations  In  this  state.  It 
will  be  noted,  also,  that  the  cause  was  insti- 
tuted and  the  property  taken  into  the  cus- 
tody of  the  law  before  there  was  any  dis- 
charge of  the  bankrupt  from  his  debts  or  lia- 
bilities, for  the  com-t  says:  "Doubtless  the 
bankrupt  court  will  defer  the  discharge  of 
the  bankrupt,  in  accordance  with  the  ruling 
in  the  Lockwood  Case,  supra,  until  the  cred- 
itor can  have  an  opportunity  to  obtain  a  Judg- 
ment against  the  exempted  property."  The 
doctrine  promulgated  In  Georgia  Is  therefore 
not  of  general  application,  and  is  Insuffl- 
clent  upon  which  to  base  a  lien  in  Jurisdic- 
tions where  there  are  no  statutory  regula- 
tions giving  such  effect  to  a  waiver  of  the 
exemption.  It  is  further  affirmed  as  a  prin- 
ciple of  law  that  by  the  filing  of  the  com- 
plaint in  this  cause,  which  complaint.  It  is 
asserted,  should  be  treated  as  a  creditors' 
bill,  a  lien  was  thereby  acquired.  Citing  12 
Qyc.  61.  The  principle  sought  to  be  invoked, 
however,  is  without  application  here.  It  re- 
lates to  a  condition  where  a  creditor  who  by 
his  superior  diligence  has  discovered  or  un- 
covered property  which  could  not  be  seized 
on  an  execution  at  law  is  awarded  a  lieu  in 
preference  to  other  creditors  who  may  act 
with  less  celerity  and  success,  but  such  suits 
are  based  upon  existing  indebtedness,  and 
generally  upon  Judgments  theretofore  ob- 
tained, and  could  not  be  maintained  with- 
out such  foundation  for  their  support,  so 
that  the  conditions  are  entirely  dissimilar 
to  those  paramount  in  the  case  at  bar. 

This  answers  seriatim  the  several  positions 
of  counsel  whereby  it  is  urged  that  equitable 
Jurisdiction  ought  to  attach  in  the  present 
suit.  Where  there  is  a  lien,  as  in  the  case 
of  a  mortgage,  it  may  be  enforced,  although 
the  debt  is  barred  by  the  statute  of  limita- 
tions; but  where  there  Is  no  lien,  and  the 
debt  Is  barred,  a  remedy  that  was  alone  at 
law  is  entirely  lost  So  it  must  be  In  the 
present  case,  the  debtor  having  been  dis- 
charged by  the  bankruptcy  proceedings  be- 
fore the  plaintiff  attempted  to  enforce  her 
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demands,  her  remedy  Is  entirely  swept  away, 
unless  the  bankrupt  lias  waived  the  dis- 
charge. If  prior  to  the  bankrupt's  discharge 
plaintiff  had  taken  proper  action  with  a  view 
to  subjecting  this  property  to  the  payment 
of  her  demands,  there  Is  little  question  that 
the  federal  court  would  have  withheld  the 
discharge  until  ample  opportunity  would  have 
been  aftorded  for  the  accomplishment  of  the 
purpose,  and  the  remedy  at  law  would  per- 
haps have  been  adequate.  Bell  v.  Dawson 
Grocery  Co.,  supra;  Lockwood  v.  Exchange 
Bank,  supra;  Sharp  v.  Woolslare,  12  Am. 
Bankr.  Bep.  396;  Powers  Dry  Goods  Co.  v. 
Nelson  (N.  D.)  88  N.  W.  703,  58  L.  B.  A.  770. 
But  having  waited  until  the  debts  were  them- 
selves discharged,  she  is  now  remediless  in 
either  forum. 

The  decree  of  the  drcolt  cooit  will  there- 
fore be  affirmed. 


(70  Kan.  668) 

DUNN  r.  HILLS. 
(Supreme  Court  of  Kansas.    Ttb,  10,  190B.) 
On  Behearing.    Modified. 
For  former  opinion,  see  79  Pac.  146. 

PER  CURIAM.  In  a  petition  for  rehear- 
ing duly  filed  in  this  case  it  Is  claimed  the 
court  overlooked  a  matter  duly  submitted  to 
It  for  decision.  In  the  Judgment  of  the  dis- 
trict court  no  provision  was  made  for  tbo 
protection  of  the  defendant's  title  to  the  real 
estate  in  question  in  case  he  should  pay  the 
Judgment  for  the  purchase  price.  The  plain- 
tiff recovered  only  because  he  had  made  ■ 
tender  of  abstracts  of  title  and  deeds  in 
proper  form,  and  continued  to  stand  ready 
to  deliver  tbem.  These  documents  should 
have  been  ordered  deposited  with  the  dis- 
trict court  for  the  benefit  of  the  purchaser, 
In  order  that  he  may  not  he  left  without 
a  conveyance  in  case  he  satisfies  the  Judg- 
ment To  this  extent  the  Judgment  was  er^ 
roneons. 

In  the  brief  of  the  defendant  filed  in  this 
court  the  matter  Is  referred  to  In  two  places 
In  what  amounts  altogether  to  five  lines 
of  type.  The  court  observed  these  referen- 
ces, but  did  not  feel  called  upon  to  modify 
the  Judgment  because  of  the  manner  in 
which  the  question  was  presented.  Neither 
the  petition  In  error  nor  the  specifications 
of  error  in  the  brief  referred  to  It.  The 
motion  for  a  new  trial,  the  overruling  of 
which  was  assigned  as  error,  asked  for  a  re- 
examination of  the  facts,  and  not  for  a 
modification  of  the  Judgment,  and  if,  as  the 
petition  for  rehearing  assumes,  the  error 
was  one  reviewable  without  exception.  It 
should  have  been  assigned  In  the  i>etltlon  in 
error. 

Inasmuch,  however,  «•  the  matter  Is  one 
of  indifference  to  the  plaintiff,  and  does  af- 
fect a  substantial  right  of  the  defendant, 
the  court  is  inclined  to  grant  a  modification 
of  the  Judgment  of  the  district  court  to  an 


extent  sufficient  to  meet  the  dlfllcnltiea  of 
the  defendant's  situation,  as  above  described. 
Such  will  be  the  order,  but  without  costs  to 
the  plaintiff  in  error  in  this  court.  In  all 
other  respects  the  Judgment  of  the  district 
court  is  affirmed,  and  the  petition  for  a  re- 
hearing is  denied. 


(70  Kan.  710) 
DENNY  r.  ROSS. 
(Supreme  0>nrt  of  Eoinsaa.     Feb.  11,  IMQi) 
Bxxoirrioii— vAUDiTT— DOBMAirr  JUDO- 

MEIfT— FROCEEDIRO  IH  AID. 

1.  An  execution  issued  upon  a  dormant  Jnd^ 
ment  is  void.  It  neither  receives  life  from  the 
judgment  nor  imparts  life  to  it. 

2.  A  proceeding  pending  in  the  probate  court 
in  aid  of  execution  upon  a  Jodgment  in  the  dte- 
trict  court  does  not  serve  to  extend  the  tinns 
within  which  such  judgment  becomes  dormant. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Ooon- 
ty;  D.  M.  Dale,  Judge. 

Action  by  W.  F.  Denny  against  George 
Ross.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

I.  P.  Campbell  ft  Son,  for  plaintiff  In  er> 
ror.  Adams  ft  Adams,  for  defendant  In 
error. 

CUNNINGHAM,  J.  There  Ifl  Bome  ques- 
tion between  counsel  as  to  the  nature  of  this 
case;  the  plaintiff  In  error  claiming  that  It 
Is  one  to  revive  a  dormant  Judgment;  the 
defendant  in  error  that  it  to  an  action  upon 
a  dormant  Judgment  The  Judgment  was 
rendered  May  19,  1879.  It  was  properly  kept 
alive  by  the  tosuance  of  executions  until 
December  10,  1888,  on  which  date  an  execu- 
tion was  issued.  The  next  execution  was 
issued  December  18,  1883;  the  next  Febru- 
ary 10,  1899.  This  action  was  commenced 
December  4,  1889,  which,  as  will  be  noted, 
is  nine  days  less  than  six  years  after  the  is- 
suance of  the  execution  on  December  13, 
1893.  We  shall  assume,  without  deciding, 
that  this  is  a  proceeding  to  revive  a  dor- 
mant Judgment,  and  that  it  was  commenced 
in  time,  providing  there  was  a  living  Judg- 
ment on  the  13th  of  December,  1883.  If  the 
execution  Issued  on  that  date  had  no  living 
Judgment  upon  which  to  rest  it  could  not 
receive  vitality  from  such  Judgment  or  its 
issuance  impart  vitality  thereto.  Section 
4895,  Gen.  St  1901,  being  section  445,  Code 
Civ.  Proc.,  Is:  "If  execution  shall  not  be  sued 
out  within  five  years  from  the  date  of  any 
Judgment  that  now  is  or  may  hereafter  be 
rendered  in  any  court  of  record  in  this  state, 
or  if  five  years  shall  have  Intervened  be- 
tween the  date  of  the  last  execution  Issued 
on  such  Judgment  and  the  time  of  suing  out 
another  writ  of  execution  thereon,  such  Judg- 
ment shall  become  dormant  and  shall  cease 
to  operate  as  a  Uen  on  the  estate  of  the  Judg- 
ment debtor."  It  will  be  noted  that  the  exe- 
cution of  December  13,  1893,  was  Issued 
three  days  after  the  expiration  of  five  years 
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from  the  date  of  the  execution  which  ladt 
preceded;  hence,  under  the  terms  of  this 
section,  the  judgment  had  then  become  dor 
mant.  /»  dormant  judgment  is  one  without 
genera  tf re  ritallty.  That  it  may  have  effl- 
eiency.  It  must  be  awakened,  revivified.  A 
dormant  Judgment  does  not  authorize  the 
issuance  of  an  execution.  "All  proceedings 
upon  a  judgment  while  it  is  dormant  ar? 
void."  The  State  ex  rel.  v.  McArthur,  5 
Kan.  283;  Balllnger  v.  Redhead,  1  Kan. 
App.  434,  40  Pac.  828;  Dempsey  v.  Oswego 
Tp.,  51  Fed.  97,  2  C.  C.  A.  110.  Now.  if  the 
Judgment  was  dormant  on  December  13, 
1893,  it  would  neither  sustain  the  execution 
issued  on  that  date  nor  be  revived  by  the 
issuance  of  such  execution,  as  the  statute 
specifically  points  out  how  dormant  judg- 
ments may  be  revived,  and  these  methods 
are  exclusive.  Plaintiff  In  error,  however, 
contends  that  the  judgment  was  not  dor- 
mant on  December  13,  1803.  and  this  because 
of  the  fact  that  from  March  14,  18U1,  to 
July  8,  1801,  there  were  pending  in  the  pro- 
bate court  proceedings  under  the  statute  in 
aid  of  execution  upon  this  Judgment,  and 
that  these  proceedings  served  during  that 
time  to  suspend  the  running  of  the  limita- 
tion found  in  the  section  heretofore  quoted. 
We  cannot  approve  of  this  claim.  No  au- 
thority  therefor  is  found  in  the  statute.  The 
language  of  this  statute  admits  of  no  such 
exception.  What  the  effect  of  a  suspensive 
proceeding  might  be  to  stay  the  running  of 
the  time  indicated  in  the  statute  it  is  here 
unnecessary  to  decide,  for  clearly  this  pro- 
ceeding in  aid  of  execution  had  no  suspen- 
aive  effect.  It  was  simply  an  auxiliary  one. 
The  Judgment  remained  in  the  district  court, 
and  an  execution  could  have  been  issued, 
and  even  levied,  at  any  time  during  the 
pendency  of  these  ancillary  proceedings. 

The  judgment  having  become  dormant  five 
years  after  December  10,  1888,  the  proceed- 
ings to  revive  could  only  have  been  brought 
within  one  year  thereafter,  and  hence  the 
proceeding  here  under  consideration,  not  hav- 
ing been  commenced  within  that  period,  was 
unauthorized,  and  the  judgment  of  the  dia 
trict  court  denying  relief  to  tlie  plaintiff  will 
be  afllrmed.    All  the  Justices  concurring. 


WATSON  V.  MOLDEN. 
(Supreme  Court  of  Idaho.     Jan.  24,  1905.) 

SALES  —  FALSE    BEPBESE.NTATIOM8  —  CORPOBATE 

STOCK   AS    PERSONALTY'— APPEAL — AS- 

SIOXMEXTS  OF  ERROR. 

1.  Whore  thore  is  a  substantial  conflict  in  the 
evidence  on  the  mnterial  issues  involved,  the 
verdict  of  the  jury  must  stand. 

2.  Where  M.  states  to  W.  that  certain  things 
pertaining  to  the  sale  of  sliares  of  stock  in  a 
cnnal  company  are  true,  also  facts  pertnining 
to  the  sale  of  his  interests  in  certain  lands  are 
true,  and  is  informed  by  W.  that  he  will  rely 
U|>on  bis  statement.s,  and  purchases  gucli  shares 
of  stock  and  the  interest  of  M.  in  the  land, 
wholly  relyinR  upon  the  representations  of  M.. 
and  such  statements  are  afterward  found  to  be 


false,  and  resulted  In  Inducing  W.  to  purchase, 
held,  that  M.  roust  respond  in  damages  for  his 
false  and  fraudulent  statements. 

3.  Wh.?re  it  is  shown  that  W.  is  a  stranger 
and  unaccustomed  to  the  wants  and  needs  of 
water  for  irrigation  of  desert  land,  and  M.  is  a 
real  estate  dealer  accustomed  to  the  necessity 
and  amount  of  water  per  acre  for  the  irrigation 
of  land  that  he  possesses  in  person  by  entry 
under  the  desert  land  laws  of  the  I'nited  States, 
W.  may  rely  upon  the  statements  made  by  M.. 
especially  when  he  informs  Af.  of  his  want  of 
knowledge  and  information  pertaining  to  such 
lands  and  stock. 

4.  Certificates  of  shares  of  stock  in  an  incor- 
porated canal  or  ditch  company  are  personal 
property  under  the  provisions  of  section  2611. 
Rev.  St.  1S87. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  |  106.] 

5.  Errors  will  not  be  considered  in  this  court 
where  it  is  shown  by  the  record  that  the  matters 
complained  of  were  not  raised  on  the  motion 
for  new  trial  and  urged  in  the  lower  court. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham 
County ;  James  M.  Stevens,  Judge. 

Action  by  John  L.  Watson  against  Charles 
F.  Molden.  Judgment  for  plaintiff,  from 
which,  and  an  order  overruling  a  motion  for 
new  trial,  defendant  api>eals.    Afiirmed. 

Chalmers  &  Jones,  for  appellant.  F.  S. 
Dietrich,  for  respondent 

STOCKSLAGER,  C.  J.  This  case  Is  here 
on  appeal  from  the  Judgment  of  the  district 
court  of  Bingham  county,  and  from  an  order 
overruling  a  motion  for  a  new  trial. 

It  seems  that  appellant  in  June,  1902,  was 
in  possession,  by  virtue  of  a  desert  entry  un- 
der the  United  States  land  laws,  of  240  acres 
of  land  in  Bingham  county,  his  entry  bear- 
ing date  June  14,  1902.  It  is  alleged  in  the 
complaint  that  on  or  about  June  17,  1902, 
defendant  (appellant  here)  showed  said  lands 
to  plaintiff  (respondent  here),  and  represent- 
ed to  plaintiff  that  he  had  a  sufficient  water 
right  for  said  lands,  and  would  sell  to  plain- 
tiff all  his  right  and  interest  in  aud  to  said 
lands,  together  with  a  good  and  sufficient 
water  right  at  the  rate  of  one  inch  to  the 
acre,  for  the  sum  of  $800;  that  at  said  time 
plaintiff  was  a  stranger  in  Idaho,  having  re- 
cently come  from  Iowa,  and  had  never  lived 
in  or  had  any  experience  in  or  with  a  coun- 
try where  irrigation  is  required  for  raising 
crops,  aud  know  nothing  about  the  amount 
of  water  required  to  irrigate  an  acre  of  land, 
or  the  mode  of  Irrigation,  all  of  which  was 
well  known  to  defendant  at  all  times  during 
the  negotiations  relative  to  the  transaction. 
It  is  next  alleged  that  plaintiff  knew  nothing 
about  the  boundaries  of  said  tract  of  land, 
and  relied  wholly  upon  the  representations 
made  by  defendant  In  pointing  out  the  said 
land  and  the  boundaries  thereof,  all  of  which 
defendant  well  knew;  that  defendant  rep- 
resented to  plaintilf  that  In  all  probability 
there  was  not  more  than  5  acres,  and  stated 
positively  that  there  was  not  to  exceed  1' 
acres  at  most,  that  were  rough  or  rocky  or 
incapable   of   practicable   irrigation;     that. 
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wholly  relying  upon  defendant's  representa- 
tions that  tbere  was  not  to  exceed  15  acres 
of  waste  land  In  the  240  acres  described,  and 
that  defendant  would  furnish  with  said  land 
a  good  and  sufficient  water  right  for  said 
land  In  the  amount  of  240  inches,  and  being 
Induced  thereby,  as  defendant  well  knew,  the 
plaintiff  made  an  agreement  with  defendant 
to  purchase  the  defendant's  Interest  in  said 
land,  Including  said  water  right,  for  the 
sum  of  $800,  and  plaintiff  paid  to  defendant 
said  sum  of  $800,  and  defendant  assigned  to 
plaintiff  defendant's  entry  of  said  lands  In 
the  United  States  Land  Office,  and  delivered 
to  plaintiff  14  shares  of  the  capital  stock  of 
the  People's  Canal  &  Irrigation  Company,  a 
corporation;  that  said  purchase  price  was 
paid  to  defendant  before  said  stock  was 
turned  over  to  plaintiff  by  defendant;  that. 
In  order  to  induce  plaintiff  to  take  said 
stock,  defendant  represented  to  him  that 
each  share  of  stock  in  said  corporation  en- 
titled the  bolder  thereof  to  the  use  of  25 
inches  of  water  from  the  canal  of  said  com- 
pany, and  the  defendant  further  stated  and 
represented  that  the  plaintiff  could  conduct 
said  water  from  the  canal  of  said  canal  and 
Irrigation  company  to  the  said  lands  at  a 
cost  of  not  to  exceed  $50,  and  further  repre- 
sented that  be  (plaintiff)  would  have  the 
right  to  conduct  said  water  through  what  is 
known  as  the  "American  Falls  Canal  &  Pow- 
er Company's  Canal,"  which  lies  near  said 
lands;  that  after  plaintiff  had  paid  the  de* 
fendant  the  full  consideration  for  said  land 
and  water  right,  and  when  defendant  came 
to  deliver  said  certificates  of  stock  for  14 
shares  as  aforesaid,  plaintiff  objected  to  re- 
ceiving the  same,  but  upon  the  assurance  of 
the  defendant  that  said  certificates  entitled 
the  bolder  to  the  use  of  water  considerably 
In  excess  of  240  inches,  and  that  the  same 
represented  a  good  and  sufficient  water  right 
for  said  lands,  and  that  said  waters  could 
be  conducted  through  the  American  Falls 
Canal  Company,  and  could  be  taken  from 
said  People's  Canal  to  said  lands  at  an  ex- 
pense not  to  exceed  $50,  plaintiff,  being  a 
stranger  and  wholly  ignorant  of  bis  rights 
as  a  holder  of  said  stock,  and  wholly  relying 
upon  said  representations  made  by  defend- 
ant, as  defendant  well  knew,  received  said 
certificates  of  stock;  that  said  representa- 
tions by  defendant  to  plaintiff  were  false 
and  fraudulent,  and  were  knowingly  made 
by  the  defendant  for  the  purpose  of  inducing 
plaintiff  to  make  said  purchase  and  pay  to 
defendant  said  money,  and  were  untrue,  and 
defendant  violated  bla  agreement  with  plain- 
tiff, to  wit,  at  least  TO  acres  of  said  land.  In- 
stead of  15,  are  broken  and  rocky,  and  are 
waste  lands  and  practically  worthless;  that 
the  14  shares  of  stock  delivered  by  defendant 
to  plaintiff  as  evidence  of  the  water  right 
for  said  lands  do  not  and  did  not  entitle  the 
bolder  to  240  inches  of  water,  or  any  amount 
in  excess  of  100  inches;  that  plaintiff  is  In- 
formed and  believes  that  said  right  is  not 


clear,  being  burdened  with  an  indebtedness, 
in  that  said  canal  company  owes  practically 
over  $10,000,  secured  by  mortgage  upon  Its 
canal  system  and  water  right,  and  that  said 
stock  is  assessable  to  pay  said  indebtedness, 
and  that  the  rights  of  the  bolder  of  said  14 
shares  of  stock  are  subject  to  said  Indebted- 
ness and  are  burdened  thereby;  that  the 
holder  of  said  stock  is  not  entitled  and  has 
no  right  to  convey  any  portion  of  the  water 
represented  by  said  stock,  or  any  water  in 
the  People's  Canal  &  Irrigation  Company's 
Canal  through  any  portion  of  the  canal  of 
the  American  Falls  Canal  &  Power  Com- 
pany; that  It  is  not  practicable  to  conduct 
water  from  the  People's  Canal  &  Irrigation 
Company  to  any  portion  of  said  lands,  for 
the  reason  that  there  is  no  ditch  or  canal 
leading  from  said  main  canal  to  said  lands, 
and  it  is  financially  Impossible,  impractica- 
ble so  to  do ;  that  is  to  say,  it  would  cost  to- 
construct  a  lateral  ditch  from  the  canal  of 
said  People's  Canal  &  Irrigation  Company  to- 
said  lands  an  amount  far  In  excess  of  what 
a  water  right  could  possibly  be  worth,  and. 
Instead  of  costing  $50  as  represented  by  de- 
fendant. It  would  cost  approximately  $2,000 
to  conduct  said  waters  from  the  point  where 
plaintiff  would  have  a  right  to  receive  said 
waters  by  reason  of  the  fact  that  he  holds 
said  stock  to  said  land.  Then  follows  an  al- 
legation that  by  reason  of  the  violation  by 
defendant  of  this  agreement  to  deliver  to 
plaintiff  at  least  225  acres  of  irrigable  land 
and  a  good  and  sufficient  water  right  to  the 
amount  of  240  inches,  measured  under  a 
4rlnch  pressure  at  a  point  from  which  it 
would  not  cost  to  exceed  $50  to  conduct  the 
same  to  said  lands,  plaintiff  has  been  dam- 
aged in  the  sum  of  $2,500;  that,  in  order  to 
amicably  compromise  and  adjust  this  mat- 
ter with  defendant,  plaintiff  offered  to  re- 
scind said  contract  of  purchase  and  deliver 
back  to  defendant  said  lands  and  water 
stock,  upon  condition  that  defendant  would 
reimburse  plaintiff  the  money  which  be, 
plaintiff,  had  paid,  which  offer  was  by  de- 
fendant refused ;  that  defendant  has  refused 
to  make  any  reparation  to  plaintiff  of  any 
kind,  and  has  refused  to  furnish  or  tnm  over 
to  plaintiff  any  other,  greater,  or  additional 
water  right  than  as  evidenced  by  said  shares 
of  stock.  Prayer  for  judgment  for  $2,500 
damages  follows. 

A  demurrer  was  filed  to  this  complaint, 
to  wit,  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  said  defendant.  On  May  25, 
1903,  this  demurrer  was  overruled  by  the 
court.  On  June  6,  1903,  defendant  filed  bis 
answer,  and  admits  that  be  showed  to  the 
plaintiff  the  lands  described  in  the  complaint, 
but  that  It  was  at  the  special  Instance  and 
request  of  plaintiff;  denies  the  allegation  of 
the  plaintiff  as  to  representations  of  the  wa- 
ter right  for  the  whole  of  said  land,  or  any 
part  or  portion  thereof,  except  80  acres  of  the 
same,  or  that  he  had  any  water  right  what- 
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ever  for  said  land  except  that  which  was  rep- 
resented by  the  14  shares  of  the  capital  stock 
of  the  People's  Canal  &  Irrigation  Company; 
denies  all  the  allegations  as  to  the  sale  of  a 
water  right  In  excess  of  80  Inches  to  go  with 
eald  land  for  the  sum  of  $800,  and  alleges- 
the  fact  to  be  In  this  respect  that  be  did 
promise  and  agree  to  sell  and  deliver  with 
said  land  the  14  shares  of  capital  stock  afore- 
said which  he  did  then  and  there  sell  and  de- 
Urer,  substantially  as  alleged  in  the  com- 
plaint; that  he  then  and  there  stated  to  the 
plaintiff  that  in  his  opinion  and  belief  the 
said  stock  represented  at  that  time  about  80 
Inches  of  water,  measured  under  a  4-inch 
pressure  per  share,  and  that  the  water  val- 
ues of  said  stock  would  probably  Increase 
thereafter,  as  It  had  theretofore;  that  he  fur- 
ther cautioned  and  advised  plniutltF  that  be- 
fore completing  said  sale  and  purchase  he 
should  go  and  see  the  secretary  of  said  com- 
pany as  to  the  water  value  of  said  -stock,  and 
the  possibility  and  practicability  of  obtaining 
the  water  for  use  upon  sold  land;  as  to  the 
allegation  of  plaintilTB  experience  in  and 
want  of  knowledge  concerning  irrigation,  and 
placing  his  denial  on  that  ground,  denies  that 
allegation;  denies  ixisitlvely  that  such  mat- 
ters last  mentioned  were  ever  known  to  de- 
fendant; denies  all  the  allegations  of  the 
complaint  of  statements  alleged  to  have  been 
made  by  him  to  plaintiff  as  to  the  bound- 
aries of  the  land,  or  that  in  all  probability 
there  was  not  more  than  5  acres,  or  that  pos- 
itively there  were  not  to  exceed  15  acres  at 
most  of  said  land  which  were  rough  or  rocky 
or  incapable  of  irrigation;  alleges  the  fact  to 
be  that  he  conducted  the  plaintiff  to  and  up- 
on the  higher  portions  of  said  ground  and 
pointed  out  the  portions  which,  in  his  opin- 
ion, it  would  be  impracticable  to  Irrigate,  say- 
ing nothing  whatever  as  to  the  number  of 
acres;  alleges  that  he  has  since  learned  that 
It  is  feasible  and  practicable  to  conduct  wa- 
ter upon  and  irrigate  every  acre  and  smallest 
legal  subdivision  of  said  240  acres  from  the 
ditches  and  canals  which  are  established  In 
that  locality;  denies  that  any  representa- 
tions whatever  made  by  defendant  to  plaiu- 
tlfl  were  false  or  fraudulent  for  any  reason 
whatever;  denies  that  the  shares  of  stock 
transferred  to  plaintiff  entitled  the  plaintiff 
to  no  more  than  100  Inches  of  water,  but  al- 
leges, as  stated  by  defendant  to  plaintiff  at 
the  time,  they  represented  112  inches  of  wa- 
ter, and  now,  by  reason  of  repairs  and  Im- 
provements made  in,  upon,  and  along  said 
People's  Canal,  each  of  said  shares  entitles 
the  holder  to  10  inches  of  water  measured 
under  a  4-inch  pressure.  As  to  the  allega- 
tion of  plaintiff  with  reference  to  the  $10.- 
000  indebtedness  against  the  People's  Canal 
&  Irrigation  Company,  defendant  says  that, 
notwithstanding  the  fact  that  a  mortgage 
was  on  record  in  Bingham  county  showing 
such  indebtedness,  he  advised  and  notified 
the  plaintiff  that  such  a  mortgage  existed  and 
was  then  in  force  for  the  said  sum.    Answer- 


ing the  allegation  that  plaintiff  would  re- 
scind upon  certain  conditions,  to  wit,  the  re- 
turn of  the  $800  paid  by  plaintiff  to  the  de- 
fendant, defendant  says  that  under  the  gen- 
eral government  of  the  United  States  be  lost 
and  forfeited  all  his  rights  and  privileges  to 
enter  land  under  the  public  land  laws,  except 
the  right  of  homestead  entry. 

A  jury  trial  was  had,  and  a  verdict  return- 
ed in  favor  of  the  plaintiff  for  the  sum  of 
$435.    Judgment  accordingly. 

A  large  number  of  assignments  of  error 
are  enumerated  In  the  record,  but  we  find 
only  a  few  of  them  are  urged  in  appellant's 
brief.  Appellant's  counsel  earnestly  insists 
that  "the  verdict  is  not  supported  by  the  evi- 
dence." In  his  brief  he  says:  "There  is  a 
direct  contradiction  of  Mr.  Watson's  uncor- 
roborated testimony  by  Mr.  Madden  as  to  the 
price  first  asked  for  the  land."  An  examina- 
tion of  the  re<'ord  discloses  that  this  state- 
ment is  supported  by  the  evidence  contained 
in  the  record,  and  we  may  say  that  there 
are  contradictions  on  nearly  every  material 
issue  submitted  to  the  Jury.  Under  a  long, 
well-established  rule  of  this  court,  where  it 
is  shown  that  the  case  was  submitted  to  a 
jurj-,  they  having  iiassed  upon  all  questions 
of  differences  as  to  the  facts  in  the  case,  the 
trial  court  having  refused  a  new  trial,  this 
court  will  refuse  to  disturb  the  Judgment  on 
this  ground.  The  reasons  for  this  conclusion 
have  been  frequcntlj'  discussed  by  this  court. 
It  seems  to  me  that  all  the  trouble  arising 
over  this  question  grows  out  of  the  appar- 
ent ditflculty  in  distinguishing  between  con- 
flicting evidence  and  an  entire  lack  of  evi- 
dence to  support  the  verdict  of  the  jury. 
Modern  decisions  are  almost  a  unit  in  hold- 
ing that,  where  there  is  a  substantial  con- 
flict in  the  evidence  upon  the  material  is- 
sues Involved,  the  verdict  of  the  Jury  should 
not  be  disturbed  by  the  api)ellate  court. 
On  the  other  hand,  It  is  equally  true  that 
where  the  record  fails  to  show  any  conflict 
in  the  evidence  of  a  substantial  character 
and  on  the  material  issues,  and  it  is  also 
shown  by  the  record  that  there  is  not  suffi- 
cient evidence  of  the  above  character  to  sup- 
port the  verdict,  tlien  it  is  the  duty  of  the 
trial  court  to  disregard  the  verdict  by  grant- 
ing a  new  trial.  If  that  court  fails  to  so  do, 
then  this  court  will  reveree  the  judgment  and 
order  a  new  trial.  This  question  being  dis- 
I>08ed  of,  we  come  to  the  more  serious  ques- 
tion urged  by  appellant,  to  wit: 

False  Representations.  There  is  a  direct 
and  radical  conflict  in  the  evidence  on  this 
issue  presented  by  the  complaint  and  put  in 
issue  by  defendant's  answer,  plaintiff  testi- 
fying to  certain  conditions  and  statements 
made  by  defendant  as  to  the  surface  condi- 
tion of  the  land,  the  water  right  he  proposed 
to  transfer  to  go  with  the  land,  the  expense 
of  getting  water  upon  the  land  sulficipnt  for 
Its  proper  irrigation,  the  source  from  whence 
said  water  was  to  be  procured,  the  fact  that 
be  was  a  stranger  in  the  country  and  entire- 
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ly  unaccustomed  to  tbe  proper  Irrigation  and 
needs  of  the  desert  land  to  successfully  grow 
crops,  and  hence  wholly  and  entirely  depend- 
ent upon  the  representations  of  tbe  defend- 
ant for  information  pertaining  to  all  these 
questions.  The  defendant  with  equal  em- 
phasis testlfles  that  be  made  no  false  state- 
ments to  plaintiff;  that  in  the  relinquishment 
of  the  desert  entry  to  the  lands  In  contro- 
versy, and  tbe  assignment  of  the  shares  of 
stock  In  tbe  People's  Canal  &  Irrigation  Com- 
pany, be  did  all  be  had  agreed  to  do  for  tbe 
consideration  of  |800  paid  to  him  by  plain- 
tiCr.  That  tbe  jury  passed  upon  this  question 
in  dispute  by  the  respective  parties  to  tbe 
action  is  evidenced  by  the  instructions  of 
tbe  court.  The  very  first  one  reads  as  fol- 
lows: "Gentlemen  of  the  Jury:  You  are  in- 
Htructed  that,  in  the  consideration  of  tbe 
testimony  in  this  case,  your  first  inquiry 
should  be,  what  was  the  agreement  of  the 
parties  relative  to  tbe  transaction  of  the  sale 
referred  to  In  the  pleadings  and  testified  to 
by  the  parties  themselves?  Upon  this  issue, 
as  you  will  have  observed,  there  Is  a  mate- 
rial conflict  between  testimony  of  tbe  par- 
ties, and  it  will  be  your  duty  to  determine 
from  tbe  testimony  of  the  parties  and  all 
the  surrounding  circumstances  In  evidence 
which  party  has  told  the  truth,  tbe  plaintiff 
or  tbe  defendant"  The  court  further  said 
to  tbe  jury  In  this  instruction  that.  If  they 
accepted  the  statements  of  the  defendant  as 
true,  the  plaintiff  could  not  recover;  and,  on 
tbe  other  band,  if  they  believed  tbe  plaintiff 
had  truthfully  related  tbe  facts  and  drcum- 
stawes  surrounding  the  transaction,  he  was 
entitled  to  recover  bis  actual  damages.  From 
tbe  quotation  marks  we  only  give  tbe  sub- 
stance of  the  Instruction.  This  Instruction 
was  certainly  fair  and  correctly  stated  tbe 
law,  and  no  exception  was  taken  to  it  by 
either  party.  It  seems  that  all  instructions 
requested  by  either  party  were  given  by  the 
court,  and  we  find  no  exception  to  any  of 
them  in  the  record;  hence  we  conclude  that, 
so  far  as  the  law  of  tbe  case  was  concerned, 
both  parties  were  satisfied.  The  third  in- 
struction requested  by  defendant  and  given 
by  the  court  follows:  "The  Jury  are  instruct- 
ed that,  in  order  that  the  plaintiff  may  avail 
himself  of  the  action  of  fraud  set  up  in  tbe 
pleadings  In  this  case,  the  Jury  must  believe 
from  the  evidence,  not  only  that  the  state- 
ments and  representations  set  forth  In  said 
pleadings  were  made,  but  also  such  state- 
ments and  representations  were  false;  that 
they  were  made  with  Intent  to  deceive  and 
defraud  the  plaintiff,  that  the  plaintiff  was 
induwd  thereby  to  enter  into  the  contract, 
and  that  he  has  sustained  damages  by  rea- 
son thereof."  Counsel  for  defendant  request- 
ed 20  instructions,  all  of  which  were  given 
by  the  court  without  modification.  They  cov- 
ered every  question  raised  by  the  pleadings, 
and  were  certainly  not  unfavorable  to  the 
.lefendant. 
Counsel  for   appellant  cites  a  number  of 


authorities  to  support  bis  contention,  but  a 
careful  examination  of  them  does  not  sup- 
port him  in  all  be  claims  for  tbem.  He 
cites  Brown  ▼.  Bledsoe,  1  Idaho,  746.  ren- 
dered In  1879.  The  court,  in  stating  what 
the  complaint  must  allege,  says;  "(1)  That 
tbe  representations  made  by  defendants  were 
false;  (2)  that  defendants  knew  tbem  to  be 
false;  (3)  that  they  made  tbem  with  intent 
to  defraud  plaintiff;  (4)  that  such  repre- 
sentations were  material  and  not  matters 
of  opinion;  (o)  that  the  plaintiff  relied  upon 
such  representations  in  making  tbe  contract 
or  doing  the  act  from  which  such  damages 
arose;  that  plaintiff  was  fraudulently  in- 
duced to  forbear  Inquiry  as  to  the  truth  of 
the  representations  made  by  defendant"  It 
seems  that  tbe  complaint  in  tbe  above  case 
was  deficient  in  all  these  particulars,  and 
a  demurrer  was  sustained  to  Its  8ufl9ciency. 
There  is  no  comparison  in  tbe  facts  of  the 
above  case  and  the  one  at  bar.  In  tbe 
Brown-Bledsoe  Case  tbe  statements  were 
in  reference  to  certain  mining  property,  and 
were  easily  within  tbe  power  of  the  plain- 
tiff to  ascertain.  It  involved  tbe  payment 
of  $20.(KX).  and  belonged  to  that  class  of 
transactions  that  depend  upon  an  examina- 
tion and  report  of  an  expert.  Our  attention 
is  next  called  to  Prenssel  v.  Miller,  37  Ind.  1, 
10  Am.  Rep.  62,  decided  In  1871;  Bigby  t. 
Powell,  25  Oa.  244.  71  Am.  Dec.  168;  Com- 
missioners S.  J.  V.  Younger.  26  Cal.  176; 
Yeates  v.  Pryor,  11  Ark.  58;  Dickson  v. 
Richardson,  16  Ark.  114;  Long  v.  Warren, 
68  N.  Y.  426.  A  number  of  other  cases  are 
cited,  but  we  do  not  find  tbem  unanimous, 
or  many  of  them  holding  that  under  tbe 
facts  in  tbe  case  at  bar  the  plaintiff  could 
not  recover.  In  American  Nat.  Bank  of 
Denver  v.  Hammond  (Colo.  Sup.)  55  Pac. 
1000.  the  fourth  clause  of  the  B.vllabU8  says: 
"False  representations  are  actionable  only 
when  relied  and  acted  upon."  Tbe  fifth 
clause  says:  "The  question  whether  such 
statements  as  to  the  value  of  tbe  stock  were 
mere  expressions  of  opinion,  and  not  state- 
ments of  fact,  was  for  the  Jury."  Oakes  v. 
Miller  (Colo.  App.)  55  Pac.  193.  In  14 
Am.  &  Eng.  Encyc.  of  Law,  120,  the  follow- 
ing language  is  used  In  tbe  text:  "By  tbe 
overwhelming  weight  of  authority,  ordina- 
ry prudence  and  diligence  do  not  require  a 
person  to  test  the  truth  of  representations 
made  to  him  by  another  as  of  his  own  knowl- 
edge, and  with  tbe  intention  that  they  shall 
be  acted  upon  If  the  facts  are  peculiarly 
within  the  other  party's  knowledge  or  means 
of  knowledge,  though  they  are  not  exclu- 
sively 80.  and  though  the  party  to  whom  the 
representations  are  made  may  have  an  op- 
l>ortunity  of  ascertaining  the  truth  for  him- 
self." A  long  list  of  authorities  are  col- 
lated to  support  this  text.  Again  at  page 
122.  same  volume,  it  Is  said:  "Some  of  tbe 
courts  and  many  individual  Judges  have 
gone  so  far  as  to  lay  down  the  rule  broad- 
ly that  a  person  is  entitled  to  relief  on  tbe 
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ground  of  fraud  In  the  case  of  positive  false 
representations.  Intended  to  be  relied  upon 
and  to  deceive,  notwithstanding  he  had  a 
present  opportunity  of  discovering  that  the 
representations  were  false,  and  might  have 
known  the  truth  by  proper  examination  and 
inquiry,  and  notwithstanding  his  means  of 
knowledge  were  equal  to  those  of  the  other 
party.  Though  there  are  decisions  to  the 
contrary,  this  view  ia  supported  by  the  bet- 
ter reason,  and  is  in  accord  with  the  un- 
mistakable drift  of  opinion  as  shown  by  the 
later  cases.  This  doctrine  Is  held  In  the  later 
English  cases."  This  text  Is  also  supported 
by  numerous  authorities.  In  Noyes  v.  Beld- 
Ing  (S.  D.)  59  N.  W.  1069,  a  North  Dakota 
case,  Mr.  Justice  Corliss,  after  discussing 
the  facts  and  the  law  in  a  very  instructive 
and  Interesting  way,  says:  "The  defendant, 
as  a  matter  of  law,  bad  a  right  to  rely  im- 
plicitly upon  the  statements  made  by  the 
plaintiff  touching  the  character  of  this  plant. 
So  long  as  the  defendant  did  not  actually 
know  the  representations  to  be  false.  It  was 
not  under  any  obligations  to  investigate  to 
determine  their  truth  or  falsity."  This  ac- 
tion Involved  the  sale  of  the  Fargo  Gas  & 
Coke  Company  to  the  Fargo  Gas  &  Electric 
Company.  Plaintiff  sued  for  balance  on  the 
contract  Defendant  set  up  defense  of  par- 
tial failure  of  consideration  from  the  non- 
delivery of  some  of  the  property  purchased, 
and  also  a  counterclaim  for  damages  arising 
out  of  the  alleged  deceit  of  the  plaintiff 
making  the  sale.  The  court,  after  comment- 
ing upon  numerous  authorities,  uses  this 
very  strong  and  pertinent  language:  "The 
unmistakable  drift  Is  toward  the  doctrine 
that  the  wrongdoer  cannot  shield  himself 
from  liability  by  asking  the  law  to  condemn 
the  credulity  of  his  victim."  See,  also.  Mead 
V.  Bunn,  32  N.  Y.  280;  Redding  v.  Wright 
<Minn.)  51  N.  W.  1056;  Cabot  v,  Christie,  42 
Vt.  121,  1  Am.  Rep.  313;  Speed  v.  Hollings- 
worth  (Kan.)  38  Pac.  497.  A  number  of 
other  cases  are  cited  by  respondent,  all 
tending  to  show  that  the  modern  authorities 
have  relaxed  the  rule  prevailing  in  the  earl- 
ier cases  Involving  a  settlement  of  this  much 
disputed  question.  It  is  difficult  to  estab- 
lish a  flxed  rule  for  the  government  of  cases 
of  this  character.  It  is  seldom  that  two 
cases  are  found  with  the  same  state  of  facts 
existing,  and  the  rule  seems  to  be  that  each 
case  is  dependent  upon  its  own  particular 
facts,  bearing  in  mind  at  all  times  that  the 
law  does  not  countenance  fraudulent  state- 
ments or  misa-epresentations  made  for  the 
purpojie  of  deceiving  an  Intending  purchaser. 
If  such  facts  are  shown  by  the  record  to  ex- 
ist, the  courts  will  refuse  to  grant  him  re- 
lief for  his  wrongful  acts. 

It  Is  next  urged  by  counsel  for  appellant 
that  plaintiff  relies  for  the  support  of  his 
verdict  solely  upon  the  proposition  that  the 
defendant  failed,  neglected,  and  refused  to 
transfer  or  convey  to  him  the  amount  of 
water  or  water  right  which  he  agreed  to 


convey.  He  says  "that  the  transfer  was 
only  verbal,  and  not  in  writing."  He  fur- 
ther says  "the  case  Is  thus  brought  mani- 
festly within  the  statute  of  frauds,"  and 
cites  section  2823,  Rev.  St.  1887,  to  show- 
that  "in  this  state  a  ditch  and  water  rlgli 
are  real  pro[)erty."  It  is  true  that  this  court 
in  a  number  of  decisions  has  held  that  a 
ditch  and  water  right  are  real  property.  In 
Ada  Co.  Farmers'  Irrigation  Co.  v.  Farm- 
ers' Canal  Co.,  6  Idaho,  703,  51  Pac.  900,  40 
L.  R.  A.  485,  the  court  held  that  "under  the 
provisions  of  section  2825,  Rev.  St  1887, 
possessory  rights  to  ditch  and  water  rights 
are  real  property  or  real  estate."  In  McGln- 
ness  V.  Stanfleld,  6  Idaho,  372,  55  Pac.  1020, 
the  question  before  the  court  was  the  suffi- 
ciency of  a  verbal  sale  of  a  ditch  and  wato-.' 
right.  The  same  was  true  In  Hall  v.  Black- 
man  (Idaho)  68  Pac.  19.  None  of  these  ac- 
tions Involved  stock  representing  water  in 
a  canal  company.  AH  that  can  be  said  In 
support  of  appellant's  contention  ia  that, 
after  purchasing  the  stock  of  the  canal  com- 
pany, completing  a  lateral  ditch  and  tnmin.u' 
the  water  into  the  ditch,  under  the  abovo 
decislons,  would  make  the  ditch — hence  th(< 
water — real  estate.  All  that  defendant  at- 
tempted to  sell,  or  that  plaintiff  believed  ho 
purchased,  was  so  many  shares  of  stock  in 
a  canal  company,  which  passes  by  assign- 
ment and  delivery.  This  being  true,  th% 
property  sold  was  only  personal  property. 
In  Wells  V.  Price,  66  Pac.  266,  this  court 
held  that  on  an  attachment  of  land  upon 
which  water  was  being  used  from  a  certain 
irrigating  ditch,  the  defendant  owning  cer- 
tain shares  of  stock  in  the  corporation  own- 
ing the  ditch,  the  ditch  or  canal  did  not  in- 
clude the  shares  of  stock.  Section  2611,  Rev. 
St  1887,  seems  to  settle  the  question  as  to 
the  status  of  the  property — "shares  of  stock 
In  a  corporation."  It  says:  "Whenever  the 
capital  stock  of  any  corporation  is  divided 
into  shares  and  certificates  therefor  are  is- 
sued, such  shares  of  stock  are  personal  prop- 
erty, and  may  be  transferred  by  Indorsement 
by  the  signature  of  the  proprietor,  or  his 
attorney  or  legal  representative,  and  deliv- 
ery of  the  certificate." 

Counsel  next  urges  that  the  bar  of  the 
statute  of  frauds  can  be  taken  advantage  of 
under  a  general  denial  of  the  contract,  and 
cites  authorities.  It  is  not  necessary  to 
pass  upon  this  question  In  this  case  with 
the  record  before  us.  Neither  In  the  motion 
for  a  new  trial  nor  the  specifications  of 
error  do  we  find  the  attention  of  the  lower 
court  directed  to  this  question.  Specifica- 
tion 86  is  "that  the  verdict  decision,  and 
Judgment  together  are  against  the  law." 
Speaking  of  this  specification,  counsel  for  re- 
spondent well  says:  "Such  a  specification 
Is  in  Inw  no  specification  at  all.  It  points 
out  nothing,  and  Is  universally  held  to  be 
Ineffective  as  a  specification." 

Other  errors  are  assigned,  hut  in  our  view 
of  the  case  it  is  unnecessary  to  consume  fur- 
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tber  time  In  discussing  them.  The  Jury- 
passed  upon  the  controverted  facts  with  a 
large  amount  of  conflicting  evidence  before 
it,  and  found  for  the  plalntiCT,  and  we  find  no 
error  in  the  ruling  of  the  coiurt  as  to  the  law 
of  the  case. 

The  judgment  is  affirmed;    costs  awarded 
to  respondent. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


WILSON  v.  VOGELER. 
(Supreme  Court  of  Idaho.    Jan.  31,  1903.) 

PBINCIPAL  AND  AGENT— TELEPHONE  COMMUNI- 
CATION—  CONTHACT  MADE  BY  TELEPHO.N'E  — 
SUBSTANTIAL  CONFLICT  IN  EVIDENCE— IIEAB- 
8AT— INSTBUCTIONS. 

1.  Held,  in  this  case,  that  there  is  not  a  sub- 
stantial conflict  in  the  evidence,  and  that  the 
evidence  is  not  sufflcient  to  sustain  the  verdict. 

2.  A  convprsntion  bptwcen  respondent  and  one 
G.  in  regard  to  whetlier  the  latter  could  handle 
certain  seed  at  a  certain  price  held  hearsay,  and 
incouipetout. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham 
County;  Alfred  Budge,  Judge. 

Action  by  Thomas  C.  Wilson  against  Au- 
gust U.  Vogeler.  Judgment  for  plaiutiff,  and 
defendant  appeals.    Reversed. 

F.  S.  Dietrich,  for  appellant.  Holden  & 
Uolden,  for  respondent. 

SULLIVAN,  J.  This  action  was  com- 
menced by  respondent  against  appellant,  who 
was  then  doing  business  as  the  Vogeler  Seed 
&  Produce  Company,  at  Salt  Lake  City, 
Utah,  to  recover  $1,293  damages  on  account 
of  the  failure  of  the  defendant  to  deliver 
60,000  pounds  of  alfalfa  seed  in  accordance 
with  an  alleged  written  contract  or  agree- 
ment dated  January  15,  1901.  The  principal 
Issue  presented  by  the  pleadings,  and  espe- 
cially by  the  evidence,  was  whether  or  not 
said  agreement  was  authorized  by  the  de- 
fendant, and  therefore  binding  upon  him. 
The  case  was  tried  by  the  court  with  a  Jury, 
and  a  verdict  for  $(i2o  was  rendered  in  the 
plaintiff's  favor.  Thereafter  the  court  over- 
ruled a  motion  for  a  new  trial,  and  the  ap- 
peal is  from  the  Judgment  and  order  deny- 
ing a  new  trial.  The  alleged  contract  is 
signed  by  the  respondent,  and  is  executed  on 
behalf  of  the  appellant  by  one  S.  H.  Martin, 
wlio  was  the  agent  of  the  appellant  and  the 
main  issue  was  whether  or  not  Martin  was 
authorized  by  the  appellant  to  execute  said 
contract 

Five  errors  are  assigned.  The  first  Is  that 
the  evidence  is  Insufficient  to  Justify  the  ver- 
dict It  appears  from  the  evidence  that  S. 
H.  Martin,  who  signed  the  contract  referred 
to  on  behalf  of  the  appellant,  had  been  em- 
ployed by  the  appellant  to  solicit  orders  up- 
on commission  for  the  appellant.  It  also  ap- 
pears that  all  orders  taken  by  him  were  sub- 
ject to  appellant's  approval    It  also  appears 


that  respondent  was  advised,  before  the  con- 
tract in  question  was  executed,  that  said 
Martin  had  no  general  or  implied  authority 
to  sign  said  contract  and  at  that  time  he 
told  the  respondent  that  he  could  not  close 
the  deal,  and  that  he  would  telephone  the 
appellant,  and  let  him  know  whether  the  ap- 
pellant would  permit  him  to  enter  into  such 
a  contract.  But  it  is  contended  on  the  part 
of  the  respondent  that  the  appellant  con- 
versed with  said  Martin  by  telephone,  in 
which  conversation  he  authorized  said  Mar- 
tin to  make  said  contract.  The  respondent 
testified  that  said  Martin  put  in  his  call  at 
the  telephone  office,  and,  after  getting  the 
appellant,  the  door  of  the  telephone  booth 
was  left  wide  open,  and  that  Martin  told 
Vogeler,  the  appellant  that  he  had  a  chance 
to  sell  50,000  pounds  of  alfalfa  seed.  Purity 
brand,  $125  to  be  paid  down,  and  the  balance 
to  be  paid  in  60  days ;  that  Martin  said,  "Will 
I  sell  It?  Don't  say  no;"  that  when  he  left 
the  telephone  booth  he  said,  "All  right** 
come  out  and  "we  will  make  the  contract", 
and  that  they  went  to  an  attorney,  and  had 
him  draw  up  a  contract,  and  it  was  signed, 
and  he  gave  Martin  his  check  for  $12.'). 

Lee  Hughes  testified  that  he  was  telephone 
operator  in  the  telephone  office  at  Idaho 
Falls  on  the  15th  of  January,  1901,  when 
the  respondent  and  Mr.  Martin  were  there, 
and  that  be  heard  a  part  of  the  conversation 
between  Martin  at  Idaho  Fallii,  Idaho,  and 
Vogeler  at  Salt  Lake  City,  Utah;  that  he 
heard  Martin  say  that  he  had  sold  50,000 
pounds  of  seed,  and  the  man  at  the  other 
end  said  it  was  all  O.  K.;  that  when  be  put 
the  call  in  he  placed  the  call  for  Vogeler  of 
the  Vogeler  Seed  &  Produce  Company;  that 
he  came  to  hear  the  conversation  because  an 
operator  on  the  telephone  line  has  to  break 
in  at  times  to  see  whether  any  one  is  inter- 
rupting, and  to  keep  the  line  clear  for  the 
parties  tallying.  On  cross-examination  be 
testified  that  he  heard  Martin  say:  "I  have 
sold  50.000  pounds  of  seed,"  and  Vogeler  re- 
plied that  it  was  all  O.  K.;  that  be  didn't 
say  5,000  pounds,  be  said  60,000  pounds;  tliat 
the  telephone  liooth  door  was  open  wliUe 
Martin  was  talking,  and  that  he  (witness) 
broke  in  on  the  line  once  or  twice;  that  be 
heard  the  conversation  when  be  broke  In  on 
different  occasions;  that  he  didn't  ex-.icily 
remember  what  he  heard  the  first  time  he 
broke  in,  and  that  the  conversation  between 
Martin  and  Vogeler  lasted  about  two  min- 
utes; that  he  broke  in  twice;  that  ten  or 
twelve  seconds  elapsed  between  the  time  the 
50,000  pounds  of  seed  were  mentioned  and 
the  time  the  answer  came,  and  that  he  did 
not  bear  what  passed  between  them  during 
that  time;  that  he  had  no  particular  Interest 
in  listening,  and  that  be  Just  happened  to 
hear  what  he  did;  that  he  didn't  know  what 
was  said  in  addition  to  what  he  had  testi- 
fied to;  that  they  talked  about  two  minutes, 
and  it  is  possible  Martin  may  have  said,  "I 
can  sell  50,000  pounds  and  also  6,000  more," 
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and  that  between  the  time  that  Martin  said 
80,000  pounds  and  the  time  that  witness 
heard  the  reply  there  was  time  enough  for 
him  to  have  made  that  remark;  that  he 
didn't  hear  Martin  ny  anything  about  0,000 
Itounds. 

Miss  Toronto,  who  was  stenographer  In 
Vogeler's  office  at  the  time  said  telephone 
conversation  took  place,  testified:  That  she 
remembered  the  conversation  between  Vog- 
eler  and  Martin  at  that  time,  as  she  was  re- 
quired to  stop  typewriting  while  the  con- 
versation took  place.  That  she  heard  Mr. 
Vogeler  say  to  the  person  speaking  that: 
"You  are  not  to  sell  50,000  pounds  of  al- 
falfa seed  at  8  cents  per  pound,  or  any  other 
price.  We  have  not  that  amount  of  seed  for 
sale,  and  could  not  deliver  that  quantity  of 
seed."  He  further  said  that  the  party  talk- 
ing could  sell  6,000  pounds  at  8  cents  if  the 
party  wonld  pay  ^125  cash,  but  that  he 
could  not  deliver  more  than  that  amount. 
That  there  was  received  at  the  office  of  de- 
fendant on  January  16,  1901,  a  check  for 
9125,  with  a  contract  for  the  delivery  of 
00,000  pounds  of  alfalfa  seed,  and  that  the 
check  was  Immediately  returned  to  Mr.  Wil- 
son on  the  same  date  that  the  letter  from 
the  plaintiff  was  received.  The  following  is 
a  copy  of  the  letter: 

"Salt  Lake  aty,  Utah,  Jan.  16,  1901. 
Thomas  C.  Wilson,  Bsq.,  Idaho  Falls,  Ida- 
ho—Dear Sir:  Yesterday  Mr.  S.  H.  Martin 
telephoned  us,  flaying  that  he  had  a  chance 
to  sell  5,000  lbs.  of  alfalfa  seed  and  that 
party  would  deposit  on  same  $125.00,  to 
which  we  answered  him  that  he  may  do  so, 
and  were  greatly  surprised  this  morning  to 
be  In  receipt  of  the  enclosed  contract,  which 
says  60,000  lbs.  Our  Mr.  Martin  knows  fully 
well  that  we  have  not  this  amount  of  seed 
In  stock,  and  therefore  would  not  care  to 
contract  for  seed  that  we  have  not  In  our 
possession.  Therefore  are  obliged  to  here- 
with return  contract  and  check.  We  have 
5,000  lbs.  of  this  Purity  brand  in  stock  and 
should  this  be  what  you  desire,  please  let 
us  know  and  we  will  bold  this  amount  for 
you.  It  would  be  a  difBcult  matter  to  gather 
up  50,000  lbs.  of  as  good  a  quality  as  our 
Purity  brand,  of  which  yon  have  already 
sample.  Kindly  advise  If  this  Is  agreeable 
to  you,  and  we  will  hold  5,000  lbs.  of  Alfalfa 
Purity,  subject  to  your  order,  on  payment  of 
$125.00  thereon.  Very  truly  yours,  Vogeler 
Seed  &  Produce  Co." 

H.  W.  Smith  testified  that  he  was  book- 
keeper for  the  appellant  at  the  time  said 
telephone  conversation  took  place,  and  was 
present  at  the  time,  and  heard  what  Vogeler 
said  at  the  phone;  that  in  that  conversation 
Vogeler  said  that  Martin  must  not  sell  50,000 
pounds  of  seed  at  8  cents  per  pound,  because 
be  did  not  have  It;  that  he  gave  bim  per- 
mission to  sell  6,000  pounds  at  8  cents  for 
delivery  within  60  days,  provided  $125  was 
deposited;  that  he  said  not  to  sell  more 
than  5,000  pounds,  as  the  price  had  not  only 


advanced  as  per  his  telegram  of  the'  IStli 
Inst,  bat  that  he  did  not  have  the  seed  on 
hand  to  sell;  that  a  check  and  contract  were 
received  at  the  office  on  January  16th,  and 
on  the  same  day  returned  to  the  appellant 
accompanied  by  the  letter  above  quoted. 

Vogeler  testified  In  bis  own  bebalf  that 
he  had  a  convenatlon  by  telephone  with 
Martin  on  the  15th  day  of  January,  1901; 
that  he  knew  Martin's  voice;  that  Martin 
said  In  that  conversation  that  he  had  a 
chance  to  sell  50,000  pounds  of  alfafa  seed. 
Purity  brand,  and  that  witness  replied  for 
him  not  to  sell  50,000  pounds,  or  any  part 
thereof,  upon  those  terms;  that  he  did  not 
have  that  much  stock  at  that  time;  that 
Martin  then  said:  "Can  I  aeU  6,000  pounds?" 
and  witness  said,  "Yes,"  and  Martin  replied 
that  It  was  to  the  Z.  C.  M.  I.;  that  witness 
replied  that  upon  the  payment  of  $125  that 
would  be  O.  K.,  and  that  was  all  that  was 
said. 

The  above  la  the  substance  of  all  of  the 
evidence  as  to  the  conversation  that  occur- 
red over  the  telephone.  We  there  have  the 
positive  statements  of  Vogeler,  Smith,  the 
bookkeeper,  and  Toronto,  the  stenographer, 
that  Vogeler  did  not  authorize  Martin  to  sell 
60,000  pounds  of  seed,  and  against  this  we 
have  the  testimony  of  the  telephone  operator 
and  the  respondent.  The  operator  admits 
that  he  did  not  hear  all  of  the  conversation, 
which  covered  a  period  of  about  two  min- 
utes, and  that  during  that  time  he  broke  in 
on  the  line  twice.  And,  further,  the  check 
of  $125  received  by  appellant  was  immediate- 
ly returned  to  the  respondent  The  respond- 
ent only  heard  what  Martin  said  and  did 
not  bear  what  Vogeler  said  over  the  phone. 
Their  testimony  shows  that  they  only  beard  a 
part  of  what  was  said.  It  would  be  a  dan- 
gerous rule  to  bold  that  the  minds  of  par- 
ties bad  met  on  a  proposition  to  sell  and  pur- 
chase with  only  the  statements  made  by  one 
party  over  a  phone.  It  is  true  the  state- 
ments made  by  Martin  would  indicate  that 
appellant  authorized  bIm  to  make  tbe  con- 
tract They  also  Indicate  that  Martin  was 
very  anxious  to  make  it  no  doubt  to  earn  a 
commission.  What  Martin  said  in  that  tele- 
phone conversation,  as  testified  to  by  re- 
spondent and  the  telephone  operator,  does 
not  preponderate  over  the  positive  testimony 
of  appellant  and  his  witnesses  Smith  and 
Toronto.  Inference  and  surmise  are  not  suf- 
ficient to  overcome  the  positive  testimony  In 
the  case.  I  think  that  observation  and  ex- 
perience show  that  mistakes  are  liable  to  oc- 
cur in  telephone  conversations,  and  misun- 
derstandings arise  between  the  persons  talk- 
tag,  and  the  chances  for  a  third  party  to 
fully  understand  such  conversations,  they 
only  hearing  what  was  said  at  one  end  of 
the  llne^  is  considerable.  And  again,  50,000 
pounds  of  seed  at  8  cents  per  pound  would 
amount  to  $4,000.  This  seed,  according  to 
said  alleged  contract,  was  to  have  been  de-, 
iivered  within  60  days  on  tbe  payment  ot 
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$125  as  a  forfeit.  Tfais  is  an  advance  of  less 
than  one-tbird  <tt  a  cent  per  pound  on  said 
seed,  and  when  it  comes  to  the  probabili- 
ties It  is  hardly  probable  that  a  good  busi- 
ness man  would  make  such  a  contract  where 
the  subject  of  the  contract  was  so  liable  to 
fluctuation  in  price  during  the  eO-days  op- 
tion to  deliver  said  seed.  A  $125  payment  on 
a  5,000  pound  sale  would  be  more  probable. 
But  we  do  not  have  to  go  Into  the  realm  of 
probabilities  to  decide  this  case. 

We  do  not  think  there  is  a  substantial  con- 
flict in  the  evidence  on  the  point  as  to  wheth- 
er Vogeler  authorized  Martin  to  make  the 
alleged  contract,  while  an  inference  might 
be  drawn  from  the  testimony  of  the  tele- 
phone operator  and  the  respondent  that  Mar- 
tin was  authorized  to  sign  said  contract;  but, 
when  the  testimony  of  the  appellant,  his 
txMkkeeper,  and  stenographer  is  considered, 
we  do  not  think  there  is  a  substantial  con- 
flict, as  the  positive  testimony  clearly  over- 
l>alances  the  inference  to  be  drawn  from 
the  testimony  of  the  respondent. 

The  second  error  assigned  involves  the 
ruling  of  the  court  In  permitting  the  re- 
spondent to  detail  a  conversation  between 
himself  and  one  H.  L.  Grlffln,  of  Ogden. 
Utah.  That  evidence  was  clearly  incompe- 
tent. It  was  purely  hearsay,  and  the  court 
erred  in  admitting  it  After  it  was  admit- 
ted, simply  because  counsel  for  the  appel- 
lant cross-questioned  the  witness  did  not 
cure  the  error  or  make  It  complete.  The  or- 
der of  the  court  refusing  to  strike  out  the 
testimony  of  witness  Hughes  as  to  what  be 
heard  over  the  telephone  is  assigned  as  er- 
ror. It  is  true  that  Hughes  himself  testi- 
fied that  he  heard  only  fragments  of  the 
conversation;  that  he  broke  in  on  the  line 
twice  during  the  two  minutes  that  said  con- 
versation lasted,  and  admits  that  he  may 
not  have  heard  all  the  conversation;  but 
we  think  it  was  proper  that  the  part  of  the 
conversation  beard  by  him  should  go  to  the 
jurj-. 

The  refusal  of  the  court  to  give  defend- 
ant's Instruction  No.  4\i,  Is  assigned  as  er- 
ror. Said  instruction  is  as  follows:  "The 
court  instructs  the  Jury  that  if,  on  the  15th 
day  of  January,  1001,  at  Idaho  Falls,  Idaho, 
S.  H.  Martin  telephoned  the  defendant  Voge- 
ler,  at  Salt  Lake  City,  Utah,  that  he  could 
sell  50,000  pounds  of  alfalfa  seed  at  8  cents 
per  pound,  and  if  the  defendant  telephoned  S. 
H.  Martin  not  to  sell  50,000  pounds  of  Purity 
alfalfa  seed,  but  that  he  could  sell  5,000 
pounds  of  Purity  alfalfa  seed,  at  8  cents  per 
pound,  and  by  mistake  S.  H.  Martin  under- 
stood the  defendant  Vogeler  to  say  50,000 
pounds,  when  he  only  said  5,000  pounds,  the 
plaintift  cannot  recover  In  this  action,  and 
you  should  find  for  the  defendant."  We  are 
not  satisfled  that  the  court  erred  in  refusing 
to  give  said  instruction,  and  the  court  is  not 
agreed  as  to  whether  said  instruction  is  the 
law  under  the  pleadings  and  evidence  In  the 


case,  and  therefore  bold  that  the  court  did 
not  err  in  refusing  to  give  It 

There  is  some  contention  in  the  record,  and 
some  evidence  whereby  it  is  attempted  to  be 
shown  that  Martin  liad  authority  to  bind  the 
api)ellant  in  contracts  for  the  sale  of  seed 
without  his  submitting  such  contracts  to  him, 
and  under  the  evidence  contained  In  the  rec- 
ord we  think  that  the  court  erred  in  not 
giving  said  instruction.  The  plaintiff  well 
knew  that  the  authority  of  Martin  to  make 
said  contract  was  procured  by  telephone,  if 
procured  at  all,  and,  if  the  testimony  of  said 
Yogeler,  Smith,  and  Toronto  la  to  be  believ- 
ed, no  such  authority  was  conferred,  and  the 
fact  would  remain  that  Martin  acted  with- 
out authority  whether  from  misunderstand- 
ing or  from  the  desire  to  earn  a  commis- 
sion. It  will  not  be  seriously  contended 
that  if  the  minds  of  the  parties  in  this 
case  did  not  meet  or  come  together,  they  did 
not  agree,  and  no  contract  was  entered  Into. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  views  expressed  in  this 
opinion.  It  is  so  ordered,  with  costs  in  favor 
of  appellant 


STOCKSLAGEB,  C. 
concur^ 


and  AILSHIE,  J., 


NEUMANN  et  al.  v.  MOBETTI.     (S.  F. 
3,948,  3,960.)» 

(Supreme  Court  of  California.    Jan.  20,  1905.) 

LANOLOBD  AND  TENANT  —  LEASES— SKCURITT— 
CANCELLATION— PLEADINO — JOINT  DEMURRER 
—EVIDENCE— FINDINGS— JUDOMENr— APPEAL. 

1.  Where  a  demurrer  was  filed  to  an  answer 
and  counterclaim  by  both  plaintifite  jointly,  the 
demurrer  would  be  overruled  if  the  answer  stat- 
ed a  defense  or  counterclaim  against  either  of 
the  plaintifb. 

[Ed.  Note. — For  cases  in  point  see  voL  89, 
Cent  Dig.  Pleading,  S  463.] 

2.  Where,  in  a  suit  for  wrongful  eviction  from 
leased  premises  and  to  cancel  a  note  and  mort- 
gage given  by  a  third  person  to  secure  perform- 
ance of  the  lease,  defendant  denied  most  of  the 
allegations  of  the  complaint,  and  affirmatively 
alleged  that  at  the  time  of  making  the  lease, 
note,  and  mortgage  the  lessee  agreed  with  de- 
fendant, a»  a  part  of  the  agreement  of  lease, 
that  he  would  purchase  all  dairy  products  for 
the  leased  creamery  from  defendant,  and  that 
the  mortgagor  executed  the  note  and  mortgage 
as  security  for  the  performance  of  such  agree- 
ment, and  that  the  leasee  owed  defendant  ?1,700 
for  property  so  purchased,  etc.,  for  which  judg- 
ment was  demanded,  such  answer  and  counter- 
claim were  not  demurrable  for  want  of  facts. 

3.  In  an  action  £or  wrongful  eviction  of  a 
tenant  and  to  rancel  a  note  and  mortgage  Ri\-en 
to  secure  performance  of  the  lease,  evidence 
held  insufficient  to  support  a  finding  that  the 
mortgage  was  also  given  to  secure  performance 
of  a  collateral  agreement  by  the  lessee  to  pur- 
chase creamery  supplies  from  the  lessor. 

4.  Where,  in  a  suit  by  a  lessee  for  damages  for 
wrongful  eviction,  and  by  the  lessee's  security 
to  cancel  a  note  and  mortgage  given  to  secure 

*Rehearlng  denied  February  17,  190G. 
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the  lessee's  performance,  fudgment  was  render- 
ed in  favor  of  defendant,  and  the  lessee  appealed 
from  the  judgment  only,  without  a  bill  of  excep- 
tions, it  would  be  presumed  as  against  him  that 
sufficient  evidence  was  admitted  withont  objec- 
tion to  sastain  the  findings. 

3.  In  a  suit  for  wrongful  eviction  the  lessee 
set  out  a  written  lease  of  the  creamery,  per- 
formance of  which  was  secured  by  a  note  and 
mortgage  of  another,  etc.,  and  prayed  a  cancel- 
lation of  the  note  and  mortgage  and  for  dam- 
ages. Defendant  denied  most  of  the  allegations 
of  the  complaint,  and  alleged  that  at  the  time 
of  making  the  lease,  note,  and  mortgitfe  the 
lessee  agreed  to  purchase  supplies  from  defend- 
ant, andf  that  the  mortgagor  execnted  the  mort- 
gage as  security  for  such  agreement,  on  which 
there  was  then  due  and  unpaid  $1,700,  besides 
interest,  for  which  judgment  was  demanded, 
etc.  Held,  that  as  against  the  lessee  the  plead- 
ings were  sufficient  to  support  a  judgment  in 
favor  of  defendant 

Commissioners'  Decision.  Department  2. 
Appeals  from  Superior  Court,  Santa  Cruz 
County;  Lncas  F.  Smith,  Judge. 

Action  by  Paul  Neumann  and  another 
against  Lotiis  Morettl.  From  a  judgment  in 
favor  of  defendant,  botli  Paul  and  Fred 
Neumann  appeal,  and  from  an  order  denying 
a  new  trial  Paul  Neumann  alone  appeals. 
Affirmed  as  to  EYed  Neumann  and  reversed 
as  to  Paul  Neumann. 

Hugh  R.  Osbom  and  Benj.  K.  Knlglit,  for 
appellants.  Charles  B.  Younger,  Jr.,  for  re- 
spondent 

COOPER,  O.  These  appeals  are  from  the 
proceedings  in  the  same  case,  and  may  he 
considered  together.  Defendant  recovered 
judgment,  and  plaintiffs  made  a  motion  foi 
n  new  trial,  which  was  denied.  Both  plain' 
tiffs  appeal  from  the  judgment,  but  Paul 
Neumann  alone  appeals  from  the  order  deny- 
ing a  new  trial. 

The  complaint  alleges  that  on  the  12th 
day  of  November,  1902,  the  defendant  ex- 
ecuted to  plaintiff  Fred  Neumann  a  lease  of 
certain  premises  Icnown  as  the  "Seaside 
Creamery,"  in  the  city  of  Santa  Cruz,  for 
the  term  of  one  year  from  the  15th  day  of 
November,  1902,  for  the  rent  of  $80  per 
month,  from  April  15,  1903,  to  October  15. 
1903,  and  $55  per  month  for  the  remaining 
montlu)  of  the  term;  that  at  the  time  of 
the  execution  of  the  lease  Paul  Neumann 
made  and  delivered  to  defendant  his  prom- 
issory note  of  even  date  for  $300,  payable 
one  year  after  date,  with  interest  at  the 
rate  of  10  per  cent  per  annum,  secured  by 
mortgage  on  certain  real  estate  in  the  city 
of  Santa  Cruz,  which  mortgage  was  duly 
recorded;  that  said  note  and  mortgage  were 
given  as  security  for  the  performance  of 
the  covenants  of  the  lease  on  the  part  of 
Fred  Neumann,  and  a  written  defeasance  ex- 
ecuted and  delivered  by  defendant  to  Paul 
Neumann,  whidi  contained  the  following 
clause:  "Now,  this  witnesseth  that  if  Fred 
Neumann  shall  faithfully  perform  the  con- 
ditions of  that  certain  lease  this  day  made 
by  me  to  him  1  will  surrender  this  note 
to  said  Paul  Neumann  and  will  cancel  said 


mortgage;"  that  In  May,  1903,  the  defend- 
ant unlawfully,  and  contrary  to  the  provi- 
sions of  the  lease,  ejected  the  said  lessee, 
Fred  Neumann,  from  the  possession  of  the 
leased  premises,  and  ever  since  has  held 
possession  thereof,  to  the  damage  of  Fred 
Neumann  in  the  sum  of  $500.  Judgment  is 
prayed  that  the  lease,  note,  and  mortgage 
be  delivered  up  and  canceled,  that  defend- 
ant be  enjoined  from  disposing  of  the  note, 
and  for  $500  damages  in  favor  of  Fred  Neu- 
mann for  being  dispossessed  of  the  leased 
premises. 

To  the  complaint  the  defendant  Interposed 
a  demurrer  upon  the  ground,  among  others, 
that  there  was  a  misjoinder  of  plaintiffs 
and  a  misjoinder  of  causes  of  action.  The 
demurrer  was  overruled,  but,  as  judgment 
was  finally  entered  in  favor  of  defendant, 
it  is  not  necessary  to  pass  upon  the  demur- 
rer here.  It  is  not  apparent  that  Fred 
Neumann  has  any  Interest  in  the  cancella- 
tion of  the  note  and  mortgage,  nor  that  Paul 
Neumann  has  any  interest  in  the  damages 
which  Fred  Neumann  alleges  that  he  suf- 
fered by  reason  of  being  dispossessed  of 
the  premises.  Defendant  denies  most  of 
the  allegations  of  the  complaint,  and  alleges 
affirmatively  that  at  the  time  of  making 
the  said  lease,  note,  and  mortgage  Fred 
Neumann  agreed  with  defendant,  as  a  pert 
of  the  agreement  of  lease,  that  he  would 
purchase  all  dairy  products,  milk,  and  sup- 
plies for  the  use  of  the  business  of  the  said 
Seaside  Creamery  from  defendant;  that  the 
plaintiff  Paul  Neumann  executed  the  note 
and  mortgage  as  security  for  the  perform- 
ance of  said  agreement  so  made  by  F^ed 
Neumann  to  purchase  from  defendant;  that 
afterwards  the  defendant,  at  the  request  of 
plaintiffs,  and  each  of  them,  and  upon  their 
express  promise  to  pay  therefor,  did  furnish 
and  deliver  to  Fred  Neumann  milk,  dairy 
products,  and  merchandise,  for  his  use  in 
said  Seaside  Creamery  of  the  value  of  $1,- 
700,  and  that  plaintiffs  have  not  paid  the 
same,  nor  any  part  thereof.  Judgment  is 
prayed  against  plaintiffs,  and  each  of  them, 
for  the  sum  of  $1,700,  besides  Interest 
Plaintiffs  demurred  to  the  answer,  and  now 
urge  that  it  does  not  state  facts  sufficient 
to  constitute  a  defense  or  counterclaim.  As 
the  demurrer  is  general,  and  put  in  jointly 
by  both  plaintiffs,  it  must  be  held  that  the 
answer  is  sufficient  if  it  states  a  defense 
or  counterclaim  against  either  of  the  plain- 
tiffs. O'Callaghan  v.  Bode,  84  Cal.  495,  24 
Pac.  269;  Rogers  v.  Schulenburg,  111  Cal. 
284,  43  Pac.  809.  We  cannot  say  that  the 
answer  did  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counterclaim  as  to  either 
plaintiff.  It  states  that  the  agreement  as 
to  purchasing  supplies  from  defendant  was 
mnde  at  the  time  of  making  the  lease,  and 
that  the  note  and  mortgage  were  made  and 
given  as  security  therefor.  The  court  found 
in  favor  of  defendant  and  against  Fred 
Neumann  as  to  the  eviction,  the  damages  al- 
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leged  to  bare  been  caused  by  such  evic- 
tion, and  against  both  plaintiffs  on  the  coun- 
terclaim of  defendant  to  the  extent  of  |1,- 
625  for  goods,  supplies,  and  dairy  products 
sold  and  delivered  to  Fred  Neumann.  The 
court  further  found,  as  against  appellant 
Paul  Neumann,  that  the  note  and  mortgage 
were  given  as  security  for  the  sums  that 
might  become  due  for  supplies  to  be  fur- 
nished Fred  Neumann  by  defendant;  that 
the  agreement  made  as  to  supplies  and  goods 
to  be  furnished  to  Fred  Neumann  was  a 
part  and  parcel  of  the  agreement  to  lease, 
and  that  the  lease  and  agreement  In  fact 
constituted  one  contract,  for  which  the  note 
and  mortgage  were  given  as  security.  Judg- 
ment was  ordered  and  entered  that  plaintiffs 
are  not  entitled  to  any  relief,  and  that  de- 
fendant recover  Judgment  against  plaintiffs, 
and  each  of  them,  for  $1,C25  and  Interest  and 
costs  of  suit. 

Paul  Neumann  claims  that  the  findings 
herein  speciflod  are  not  supported  by  the 
evidence,  and  we  are  of  the  opinion  that  his 
claim  is  correct  The  lease  contains  no  men- 
tion of  any  contract  or  agreement  respecting 
the  furnishing  of  goods  and  products  to  Fred 
Neumann.  The  mortgage  is  an  ordinary 
mortgage  to  secure  the  promissory  note 
therein  described,  and  contains  not  a  word 
as  to  it  being  given  as  security  for  any- 
thing else.  The  defeasance  made  and  sign- 
ed by  defendant  provided  that  he  would  ear- 
render  the  note  and  mortgage  provided  Fred 
Neumann  "faithfully  performed  the  condi- 
tions of  that  certain  lease,  etc."  Defendant 
offered  in  evidence  a  written  agreement  made 
between  blmself  and  Fred  Neumann  as  to 
the  purchase  and  price  of  milk,  butter,  and 
dairy  products  from  him  by  Fred  Neumann. 
This  contract  contained  the  clause,  "Said 
Neumann  agrees  to  pay  to  said  Moretti  for 
all  dairy  products  delivered  to  him  as  above 
In  United  States  gold  coin."  While  the  con- 
tract is  quite  lengthy,  and  contains  10  in- 
dependent paragraphs,  not  a  word  is  said 
therein  as  to  appellant  Paul  Neumann  being 
liable  for  the  products  to  be  furnished  Fred 
Neumann  thereunder,  nor  as  to  the  mort- 
gage being  security  therefor.  There  is  not 
a  syllable  of  evidence  that  appellant  ever 
requested  or  agreed  to  pay  for  any  of  the 
goods  and  dairy  products  supplied  to  Fred 
Neumann.  The  books  were  kept  by  Fred 
Neumann.  Defendant's  counsel  In  their 
brief  do  not  point  out  any  evidence  tending 
to  support  the  findings.  They  claim  that 
the  agreement  as  to  the  purchase  of  goods 
and  dairy  products  should  be  read  Into  the 
lease  as  a  part  thereof,  and  cite  many  au- 
thorities which  have  no  application.  It 
would  be  diflScult  for  them  to  Qnd  any  au- 
thority to  sustain  the  proposition  that  the 
independent  contract  as  to  purchasing  sup- 
plies for  the  creamery  was  a  part  of  the 
lease.  The  lease  was  in  writing,  and  was 
one  contract;  the  mortgage  was  in  writing, 
and  was  a  contract  to  secure  the  perform- 


ance of  the  covenants  of  the  lease  to  the 
extent  of  $300;  and  the  contract  as  to  pur- 
chasing goods  from  defendant  was  In  writ- 
ing, and  it  is  not  shown  by  the  evidence  that 
It  had  anything  to  do  with  the  lease.  As  be- 
tween Paul  Neumann  and  defendant,  Paul 
Neumann  Is  entitled  to  a  finding  as  to  wheth- 
er or  not  anything  is  due  by  Fred  Neumann 
to  defendant  under  the  covenants  of  the 
lease  as  therein  expressed,  and.  If  anything 
Is  due,  the  amount  thereof.  If  nothing  is 
due,  then  appellant  is  entitled  to  have  the 
note  and  mortgage  canceled.  Plaintiff  Fred 
Neumann  did  not  appeal  from  the  order 
denying  the  motion  for  a  new  trial.  His 
appeal  is  on  the  judgment  roll  alone,  with- 
out a  bill  of  exceptions.  We  must  there- 
fore presume,  as  against  him,  that  there  l8 
evidence  rafDclent  to  snstaln  the  findings, 
and  that  such  evidence  was  admitted  with- 
out objection.  He  can  only  question  the 
judgment  with  reference  to  the  pleadings, 
and  whether  or  not  It  is  the  legal  condu- 
I'ion  from  the  facts  found.  No  claim  la 
made  that  the  judgment  Is  not  the  l^al  con- 
clusion from  the  findings,  and  this  leaves 
only  the  question  as  to  whether  or  not  the 
pleadings  are  sufficient  to  support  the  find- 
ings and  judgment.  In  view  of  the  liberal 
construction  to  be  placed  upon  the  plead- 
ings where  the  evidence  does  not  appear  to 
have  been  objected  to,  and  the  findings  are 
conclusive,  we  think  the  pleadings  are  suffi- 
cient as  to  Fred  Neumann. 

The  court  found  that  the  agreement  under 
which  the  counterclaim  arose  was  made  at 
the  same  time  as  the  lease,  and  was  a  part 
of  the  same  ti'ansaction.  The  answer  al- 
leges "that  at  the  tlate  of  making  and  ex- 
ecuting said  lease  said  parties  thereto,  in 
order  to  more  specifically  arrange  as  to  the 
manner  of  conducting  the  business  of  said 
Seaside  Creamery,  said  Louis  Moretti  and 
Fred  Neumann  made,  entered  into,  and  ex- 
ecuted a  further  agreement,"  etc. 

We  advise  that  the  judgment  as  to  Fred 
Neumann  be  atfirmed.  and  as  to  Paul  Neu- 
mann that  the.  judgment  and  order  be  re- 
versed. 

We  concur:  HARBISON,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  as  to  Fred  Neumann 
Is  affirmed,  and  as  to  Paul  Neumann  the 
judgment  and  order  are  reversed:  McFAR- 
LAND,  J.;    LOKIGAN,  J.;    HENSHAW,  J. 


I«  Cal.  n 
NEUMANN  et  al.  v.  MORETTI.     (S.  T. 
3,T63.) 
(Supreme  Court  of  California.    Jan.  20,  1905.) 

TEHPOBABY    IN-IUNCTION— BONOS— FAILUBB    TO 

QIVB— APPLICATION   TO   DISSOLVE— 

DEFENSES— APPEAL. 

1.  Und<>r  the  express  provisions  of  Code  Civ. 
Proc.  {  063,  8Ubd.  2,  an  appeal  lies  from  an 
order  refusing  to  dissolve  an  injunction. 
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2.  Code  0i7.  Proa  (  S28,  provides  that  an  in- 
junction cannot  be  allowed  after  the  defendant 
has  answered  except  on  notice  or  on  an  order 
to  show  cause,  but  in  snch  case  the  defendant 
may  be  restrained  ontil  the  decision  of  the  court 
«r  ju^  grantii^  or  refusing  the  injunction; 
and  section  530  declares  tihat  if  the  court  or 
jndee  deem  it  proper  that  the  defendant  should 
be  heard  before  granting  the  injunction,  an  or- 
der may  be  made  requiring  cause  to  be  shown 
at  a  specified  time  why  l£e  injunction  should 
not  be  granted,  and  the  defendant  may  in  the 
meantime  be  restrained.  Beld,  that  where  an  ex 
parte  order  was  Rranted  before  answer,  restrain- 
ing defendant  from  doing  a  particular  act,  it 
was  an  injunction  as  defined  by  section  525, 
and  not  a  temporary  restraining  Order,  and  was 
therefore  subject  to  dissolution  for  plaintiff's 
failure  to  give'  the  undertaking  requirea  by  sec- 
tion 529. 

3.  On  an  application  to  dissolve  a  temporary 
injunction  for  failure  of  the  person  obtaining 
the  same  to  give  the  required  undertaking,  it 
was  no  defense  that  the  injunction  would  be 
ineffectual  unless  the  undertaking  was  givep,  or 
that  it  di4  not  appear  to  have  been  served  on 
defendant.'     ' 

Commissioners'  Oeclslon.  Department  2. 
Appeal  trom  Superior  Court,  Santa  Cruz 
County;  Lucas  F.  Smith,  Judge. 

Action  by'  Paul  Neumann  and  another 
against  Ix)uis  Morettl.  From  an  order  re- 
fusing .to  dissolve  a  restraining  order,  de- 
fendant appeals.    Reversed. 

Charles  B.  Yonnger,  Jr.,  for  appeUant. 
Hugh  B.  Osbom  and  BenJ.  K.  Knight,  for 
respondents. 

COOPER,  0.  This  action  vras  brought  to 
secnre  the  cauceUation  of  a  certain  note  and 
mortgage  executed  by  plaintiff  Paul  Neu- 
mann to  defendadt.  The  facts  are  fully 
stated  In  the  appeal  from  an  order  denying 
a  new  trial  this  day  decided.  '  S.  F.  3,960, 
79  Pac.  510.  After  the  complaint  was  filed 
and  summons  issued,  before  answer  or  ap- 
pearance by  defendant,  the  conrt,  on  the  ex 
parte  application  of  plaintiffs,  granted  a  re- 
straining order  commanding  the  defendant, 
hla  agents:  and  servants,  until  the  further 
<H:der  of  the  oonrt,  to  absolntely  refrain  from 
assi^lng  or  transferring  or  disposing  of  the 
promissory  note  and  mortgage:  The  de- 
fendant afterward  made  a  motion  to  dissolve 
and  set  aside  the  said  order  upon  the  ground, 
amtng  others,  that  the  court  did  not  re<[uire 
a  written  undertaking  on  the  part  of  plain- 
tiffs as  required  by  the  statute,  and  that  no 
undertaking  was  given  or  required  at  the 
time  of  making  said  order  or  at  any  other 
time.  On  the  8th  day  of  August,  1903,  the 
court  made  an  order  refusing  to  dissolve  the 
restraining  order.  This  appeal  is  from  the 
said  last-named  order. 

The  restraining  order  was  an  injunction. 
It  required  the-  defendant  to  refrain  from  a 
particular  act  Code  Civ.  Proc.  |  525.  An 
appeal  lies  from  an  order  refusing  to  dis- 
solve an  InjunctloB.  Code  Civ.  Proc.  §  963, 
rabd.  2;  Schmidt  ▼.  Bitzer  (Cal.)  71  Pac. 
663.  It  was  admitted  that  no  undertaking 
was  given  or  required  by  the  Judge.  It  was 
tile  duty  of  the  court  or  judge  to  require  a 
79  P.— 33 


written  undertaking  to  the  effect  HAt  plain- 
tiff would  pay  to  the  party  enjoined  such 
damages  as  such  party  might  sustain  by  rea- 
son of  the  Injunction  (Code  Civ.  Proc.  8 
529),  and  the  injunction  will  be  dissolved  in 
case  of  such  failure  to  give  the  undertaking 
(McCracken  v.  Harris,  54  Cal.  81;  Alaska 
Improvement  Company  r.  Hirscta,  119  Oal. 
250,  47  Pac.  124,  51  Pac.  340).  It  is  claimed 
by  respondent  that  the  restraining  order  was 
not  In  fact  an  injunction  but  a  temporary 
restraining  order,  in  which  no  undertaking 
Is  required.  In  the  case  of  San  Diego  Water 
Co.  V.  Pacific  Coast  S.  S.  Co.,  101  Cal.  218, 
35  Pac.  651,  this  court  draws  a  distinction 
between  a  temporary  restraining  order  and 
an  Injunction.  If  it  be  conceded  that  there 
Is  such  distinction  as  to  requiring  a  bond, 
we  are  clearly  of  the  opinion  that  In  this 
case  the  order  was  not  a  temporary  order 
within  tbe  meaning  of  the  statute.  The  stat- 
ute provides:  "An  injunction  cannot  be  al- 
lowed after  tbe  defendant  has  answered,  un- 
less upon  notice,  or  upon  an  order  to  sbow 
cause;  bat  in  such  case  the  defendant  may 
be  restrained  uijtil  the  decision  of  the  court 
or  judge  granting  or  refusing  the  injunction." 
Code  Civ.  Proc  i  628.  And  again:  "If  the 
court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should 
be  beard  before  granting  tbe  Injunction,  an 
order  may  be  made  requiring  cause  to  be 
shown  at  a  specified  time  and  plage,  why  tbe 
injunction  should  not  be  granted;  and  tbe 
defendant  may,  In  the  meantime,  be  restrain- 
ed." Code  Civ.  Proc.  {  530.  It  Is  therefore 
plain  that  tbe  temporary  restraining  order 
referred  to  In  the  statute  is  an  order  whidi 
applies  to  tbe  time  intervening  between  an 
application  for  an  injunction  and  tbe  day 
fixed  In  the  order  to  sbow  cause.  Under  sec- 
tion 52S,  aft«r  the  defendant  has  answered, 
an  injunction  cannot  be  allowed  except  upon 
an  order  to  show  cause.  Under  section  530, 
if  the  court  or  judge  deems  it  proper  that  the 
defendant  should  be  heard,  an  order  may 
be  made  requiring  cause  to  be  shown  at  a 
specified  time  and  place.  Under  either  sec- 
tion, pending  tbe  application,  and  before 
hearing  the  parties  on  tbe  order  to  show 
cause,  tbe  defendant  may  be  restrained.  It 
would  be  the  better  practice,  and  certainly  Is 
the  general  practice,  to  require  an  undertak- 
ing during  snch  temporary  restraining  order. 
But  In  all  cases  where  a  preliminary  injunc- 
tion is  granted  in  tbe  flr^t  Instance,  or  after 
an  order  to  show  cause,  the  undertaking 
must  be  required  and  given.  As  said  in 
Lambert  v.  Uaakeli,  80  Cal.  620,  22  Pac. 
330:  "It  seems  plain  that  tbe  undertaking 
provided  for  by  the  Code  of  Civil  Procedure 
is  upon  tbe  preliminary  injunction.  No  other 
injunction  is  provided  for  therein.  And  or- 
dinarily no  undertaking  could  be  required 
on  the  final  decree."  We  do  not  think  it 
any  answer  that  tbe  Injunction  would  be  In- 
efilcient  unless  an  undertaking  was  given  or 
that  It  does  not  appear  to  have  been  served 
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upon  defeadant.  Tbew  reason*  might  b* 
urged  by  defendant  in  case  of  contempt  pro- 
eee<?lngB  for  violating  the  Injmiction,  bat,  if 
tbe  Injunction  was  Improperly  issued  with- 
«at  complying  with  the  statute,  the  defend* 
ant  has  tbe  rigbt  to  have  It  dissolved.  If  It 
i»  ineffectual,  and  plaintiflF  does  not  intend 
to  serve  it  npon  defendant,  it  can  do  blm  no 
harm  to  dissolve  it 
The  order  should  be  reversed. 

We  concur:  GBAY,  O.;  HABRISOM,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  reversed:  McFAR- 
LAND,  J.;  liORIOAN,  J.;  HENSHAW,  J. 

OM  C«l.  V)  ■==" 

KIDWXJLL  T.  KETLER  et  al.  (KETLER.  In- 
tervener).   (S.  F.  2.950.)* 
(inpreme  Conrt  of  California.    Jan.  20,  1905.) 

WnXS— TBUBTS  —  FRACnCAI.  COKBTBUCnOn  — 
TKBMIRATIOn  —  BEUAIlf  DBB8  —"FEB  8TIBPES 
OB   FXB   OAPrrA"— FIXADIHO  —  00R0LU8I0R8 

ov  LAW— AniassioiM. 

1.  Where,  in  a  snlt  to  terminate  a  troat  and 
for  an  accoanting,  both  complainant  in  his 
complaint  and  respondents  in  their  croas.com. 
plaint  set  np  the  will  creating  the  trust  in  fall, 
and  alleged  ownership  thereunder,  such  allega- 
tion was  a  mere  condnsion  of  law.  not  calling 
for  a  denial,  and  waa  therefore  not  binding  as 
an  admission  on  either  party. 

2.  Wliere  in  a  snlt  to  terminate  a  trust  created 
by  will  the  defendants  were  minors  and  appeared 
by  guardian,  the  minors  were  not  bound  by  ad- 
mlMlons  of  their  guardian  to  their  prejudice. 

8.  Testahw  devised  certain  property  to  a 
tmatee  to  maintain  and  edncate  his  niece  and 
nephew  nntil  the  nephew  shonld  attain  majority, 
when  the  proceeds  of  tlie  propert^v  remaining  un- 
expended were  to  be  equally  divided  between 
them,  they  thereafter  to  share  equally  therein 
during  their  natural  lives,  but.  if  either  died 


proceeds  shonld  be  expoided  to  maintain  and  edu- 
cate such  iasne  nntil  both  niece  and  nephew  bad 
died,  when  the  investment  and  the  proceeds 
should  become  tbe  absolute  property  of  the  is- 
sue of  the  niece  and  nephew  then  surviving,  and 
tat  default  of  issue  should  be  distributed  among 
their  heirs  at  law.  Held,  that  the  issue  of  the 
nephew  and  niece,  after  their  decease,  took  per 
stirpes,  and  not  per  capita. 

4.  Where  all  the  beneficiaries  of  a  trust  ac- 
quiesced in  a  particular  construction  thereof  for 
83  years,  whicn  construction  was  impliedly  sanc- 
tioned by  the  court  in  the  settlement  of  the 
trustee's  account,  a  ruling  by  tbe  trial  court  in 
eonformlty  with  such  construction,  though  not 
binding  on  appeal,  would  not  be  reversed  where 
It  appeared  that  tnere  had  been  no  abuse  of  the 
trust  or  misdirection  of  tbe  fundi,  and  some 
of  tbe  language  waa  susceptible  of  different 
meanings. 

Department  S.  Appeal  from  Superior 
Court  City  and  Connty  of  San  Francisco; 
Jobn  Hunt,  Judge. 

Action  by  J.  Leonard  KIdwell  against  Wil- 
liam B.  Ketler  and  others  and  Michael  Flood, 
as  trustee,  etc.,  in  which  Mary  B.  P.  Ketler, 
as  admlnlatratrix,  etc.,  intervenes.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  Wil- 
liam B.  Ketler  and  others  appeal.    Affirmed. 


•Bahesriag  4«il«a  Vabruanr  U.  IMt. 


Stewart  a  Wright  (Wright  *  Wright  and 
Alexander  D.  Keyea,  of  coonael),  for  appel- 
lants. McMair  &  Somen  and  John  M.  Bur- 
nett (Thos.  F.  Barry,  of  counsel),  tor  reapond- 
ent    Stewart  S.  Wright,  for  Intervener. 

HENSHAW,  J.  Jacob  a  Bddemao  died 
in  1865,  leaving  a  will  bearing  date  Jann^ 
ary  26,  1863.  By  the  first  paragraph  of  bis 
will  be  directed  tliat  all  his  real  estate  ex- 
cepting three  parcels  be  sold,  and  that  out 
of  the  proceeds  of  tbe  sale  his  debts  be  paid. 
The  second  paragraph  of  the  will  !•  aa  fol- 
lows: 

"Second.  I  give,  bequeath  and  devise  to 
Henry  F.  Williams,  of  tbe  said  City  and 
County  of  San  Francisco,  twenty  thousand 
dollars  ($20,000)  in  money,  proceeds  of  tbe 
sale  above  provided  for,  remaining  after  tbo 
said  expenses  and  my  Just  debta  are  paid; 
and  also  a  certain  water  lot  (so  called)  be- 
longing to  me,  with  the  Improvementa  there- 
on, situate,  lying  and  being  at  the  northeast 
comer  of  Clay  and  Davis  streets  in  aald  city 
and  connty;  also  fifty  vara  lot  number  five 
QS)  in  block  number  seventy-three  (73),  Weat- 
mh  Addition  so  called,  and  the  Improvements 
thereon,  situate,  lying  and  being  on  Hayea 
street,  between  Van  Ness  Avenue  and  Frank- 
lin Street,  in  said  dty  and  county,  and  also 
block  number  two  hundred  and  aeventy-nine 
(279),  in  said  Western  Addition,  and  bound- 
ed by  Ellis,  Webster,  Eddy  and  Buchanan 
streets,  in  said  dty  and  county  and  the  one- 
half  of  the  rest,  realdoe  and  remainder  of 
my  propaty  mentioned  in  the  tenth  snbdi- 
▼islon  of  thla  inatnment,  if  any,  that  shall 
remain  after  the  glfta,  devises  and  beqneata, 
theretofore  provided  for,  shall  be  answered 
and  fulfilled;  in  tmat  however,  for  the  follow- 
ing uses  and  purposes,  and  none  other  or  dif- 
ferent that  la  to  say,  that  the  said  snm  of 
twenty  thousand  dollars,  and  the  net  proceeds 
of  said  lands,  bereinaliove  given,  deviaed  and 
bequeathed  be,  by  the  said  Henry  F.  Willlama. 
and  his  succeaaor  and  successors,  who  shall 
have  the  trust  hereby  created  Invested  la 
mmrtgage  securities,  on  improved  real  es- 
tate, situated  in  the  aald  city  and  eaantj,  and 
that  the  net  proceeds  of  snch  Investmenta  or 
so  much  of  tbe  same  aa  shall  be  necessary 
therefor,  be  expended  by  the  aald  Hairy  F. 
Willlama  or  tbe  peraon  having  charge  of  aald 
trust  for  the  proper  maintenance,  and  edn- 
catlon  of  my  niece  Katie  Ketl«'  and  my 
nephew  Willie  Ketler,  both  of  Wilmington, 
State  of  Delaware^  and  children  of  my  de- 
ceased Bister,  Sarah  Ann  Ketler,  until  the 
aaid  Willie  KeUer  ahall  attain  hia  majority, 
at  which  time  any  of  auch  proceeda  then  re- 
maining imexpended,  to  bo  divided  between 
the  said  Katie  and  Willie,  abare  and  ahare 
alike;  and  thereafter  all  net  proceeda  from 
said  Investments  to  be  equally  divided  be- 
tween the  aald  Katie  and  Willie,  during  their 
natural  lives;  but  If  either  of  them  die 
without  issue,  then  in  that  case  tbe  whole  of 
such  net  proceeds  ahall  be  paid  to  and  ba- 
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come  tbe  absolute  pr<H>erty  of  the'8urTiT«r 
of  them  during  blB  or  her  natural  life;  and 
In  case  either  of  them  die  with  Issue  sur- 
Tiring,  then  and  in  that  case,  one-half  of 
the  net  proceeds  of  such  investment  shall 
be  expended  for  the  maintenance  and  edu- 
cation of  such  issue,  until  both  the  said 
Katie  and  Willie  shall  have  deceased,  when 
the  said  investment,  property,  and  the  net 
proceeds  thereof,  then  remaining,  shall  be- 
come the  absolute  property  of  tbe  issue  of 
the  said  Katie  and  Willie  then  surviving; 
and  in  default  of  issue  of  either  the  said 
Katie  or  Willie  tbem  both  surviving,  then 
and  in  that  case  the  said  investment  and 
property,  and  tbe  net  proceeds  thereof  then 
remaining  shall  be  distributed  among  their 
then  heirs  at  lavr,  according  to  the  statutes 
of  descents  and  distribution,  now  existing  In 
the  State  of  California." 

The  property  so  distributed  by  the  court 
In  probate  to  the  trustee  under  the  terms  of 
this  trust  has  been  managed  by  trustees 
ever  since.  Katie  Ketler  married  Kidwell, 
and  died  in  1871.  Her  sole  surviving  child 
is  the  plaintiff  herein.  Willie  Ketler  died  in 
lOOl,  leaving  as  surviving  children  the  five 
minor  defendants.  By  the  terms  of  the  trust 
it  ceased  and  determined  upon  the  death  of 
Willie  Ketler,  and  this  action  was  brought 
to  terminate  it,  for  an  accounting  by  the 
trustee,  and  for  a  distribution  of  the  trust 
properties  in  accordance  with  the  terms  of 
the  trust.  The  plaintiff  set  forth  the  will  of 
Beldeman  in  full,  with  the  other  facts  here- 
inabove stated,  and  alleged  that  one-lialf  of 
tbe  trust  property  had  vested  in  him  under 
the  terms  of  the  trust,  and  one-half  in  the 
minor  defendants;  and  this  allegation  was 
not  denied  by  the  minor  defendants.  The 
minor  defendants,  beside  answering,  filed  a 
cross-complaint,  in  which  they  alleged  that 
the  rents  of  the  real  estate  devised  In  trust 
had  not  been  Invested,  but  had  l>een  paid  out 
to  Willie  Ketler  and  to  the  plaintiff,  Kidwell, 
and  his  two  brothers,  who  had  subsequently 
died.  This  allegation  was  not  denied.  They 
also  alleged  that  one  of  the  trustees  had  paid 
to  the  plaintiff,  Kidwell,  and  one  of  hia 
brothers  a  large  part  of  tbe  capital  fund  of 
the  trust  estate.  This  was  denied,  but  the 
trustee.  Flood,  admitted  that  he  had  paid 
$3,054  to  the  plaintiff  and  his  two  brothers, 
by  order  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.  Upon  this  Issue 
the  court  found  tliat  the  plaintiff  liad  receiv- 
ed $425,  while  his  deceased  brothers  had  re- 
ceived $2,629.  The  minor  defendants  also. 
In  their  cross-complaint,  set  forth  In  full  tbe 
will  of  Jacob  Beldeman,  and  then  alleged 
"that  by  the  terms  of  the  said  trust  created 
by  and  in  the  said  will  for  the  benefit  of  the 
said  Katie  and  Willie  Ketler  and  their  issue 
the  property  and  money  therein  devised  and 
beqaeatbed,  with  tbe  rents,  issues,  and  prof- 
Its  thereof,  were  given  and  devised  in  fee, 
one-half  to  tbe  Issue  of  Willie  Ketler  and 
one-half  to  the  Issue  of  Katie  Ketler,  to  take 


effect  and  rest  at  tbe  time  of  the  death  of 
the  survivor  of  tbe  said  WiUie  and  Katie 
Ketler." 

The  court  made  Its  findings  and  conclu- 
sions of  law,  and  in  the  latter  declared  that 
upon  the  death  of  William  J.  Ketler  upon  the 
8th  day  of  April,  1901,  all  of  the  trust 
property  became  tbe  absolute  property  In  fee 
of  the  benefidaries  In  the  following  propor- 
tions: "To  the  plaintiff  an  undivided  one- 
half  Interest;  to  tbe  minor  defendants  each 
an  undivided  one-fifth  Interest  of  an  undi- 
vided one-half  Interest"  Upon  tbe  motion 
for  a  new  trial  tbese  condnslons  of  law  were 
complained  of,  and  upon  this  appeal  they 
form  tbe  principal  matter  In  controversy 
I>etween  the  parties.  It  is  not  surprlaiug 
that  tbe  court  should  have  given  tbe  con- 
struction to  the  trust  wtUch  it  did,  even  if  it 
were  erroneous,  since  both  parties,  by  their 
pleadings,  set  up  the  same  interest,  and  the 
court  adopted  a  construction  of  the  trust 
which,  at  that  time,  met  the  views  of  all 
the  beneficiaries  under  it. 

Thus  at  the  threshold  of  the  inquiry  as  to 
the  true  construction  of  the  trust  appellants 
are  met  with  the  objection  of  the  respond- 
ent that  they  are  bound,  first,  by  their  ad- 
missions of  the  allegations  of  his  complaint, 
and,  second,  by  the  Identical  affirmative  alle- 
gation which  they  liave  made  in  their  cross- 
complaint  But  answering  the  respondent's 
objection,  It  Is  to  be  noted  that  both  in  the 
complaint  and  In  the  cross-complaint  the  will 
of  Jacob  Beldeman  is  set  forth  In  full,  and 
the  deraignment  of  title  Is  shovm  In  both 
cases  to  be  from  the  trust  clause  of  that 
will.  Tbe  case  presented,  therefore,  Is  one 
where  the  pleader  sets  forth  his  chain  of 
title,  and  upon  that  chain  pleads  ownership. 
It  is  uniformly  held  that  an  allegation  made 
under  such  circumstances  Is  an  allegation  of 
a  conclusion  of  law  not  calling  for  a  denial, 
and  not  binding  upon  either  party.  Thus,  as 
is  said  In  Oruwell  v.  S^bolt  82  Oal.  7,  22 
Pac.  938:  "Where  •  •  •  tbe  pleader  sets 
forth  specifically  the  links  in  his  chain  of 
title,  a  general  allegation  of  ownership  will 
be  treated  as  a  mere  conclusion  from  tbe 
facts  stated."  Tbe  rule  is  succinctly  laid 
down  In  the  Encyclopaedia  of  Pleading  and 
Practice  (page  725)  as  follows:  "Where  tbe 
title  Is  specifically  as  well  as  generally  al- 
leged, the  specific  allegations  control  and 
qualify  those  that  are  general;"  and  this 
principle  has  frequently  been  recognized  end 
applied  in  this  state.  Levins  v.  Rovegno,  71 
Cal.  273,  12  Pac.  161;  Savings  and  Loan  So- 
ciety V.  Burnett,  106  Cal.  514,  39  Pac.  922. 
The  allegation  of  ownersbip  in  tbe  complaint 
Is  identical  with  tiiat  In  the  cross-compIalnt 
above  quoted.  It  ia  alleged  "tliat  by  the 
terms  of  said  trust  the  parties  took  title," 
and  it  is  plain  that  this  is  but  a  conclusion 
of  law,  deriving  Its  whole  and  sole  force 
from  the  trust  In  the  will.  This  l>eing  so,  it 
is  not  only  a  mere  conclusion  of  law,  bat  It 
amounts  (If  it  be  an  erroneous  conclui^ion) 
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to  a  men  admlaifvn  of  flie  partiet,  wblch 
cannot  change  the  law.  Tlddy  t.  Oraveat 
126  N.  a  620,  86  S.  E.  127.  It  iB.  of  conrse, 
well  settled  that  a  denial  of  a  conclusion  of 
law  la  immaterial  and  raises  no  issue.  Nel- 
son V.  Murray,  28  Cal.  388;  Turner  ▼.  White, 
78  Cal.  299,  14  Pac.  794;  Wonnonth  t. 
Hatch,  83  Cal.  121.  And,  as  is  said  in  Brown 
T.  Newall,  2  Mylne  &  Craig,  1558:  "Now,  H 
is  a  rule  of  pleading  that,  although  a  party 
Is  bound  by  the  facts  which  be  states,  he 
is  not  bound  by  his  statement  of  the  legal 
consequences  of  those.  It  is  for  the  court  to 
judge  what  are  those  legal  consequences." 
Moreoyer,  the  defendants  In  this  action  were 
one  and  all  minors,  and  appeared,  of  neces- 
sity, by  their  guardian.  The  admissions  of 
a  guardian  which  mean  the  sacrifice  and  giv- 
ing away  of  the  ward's  property  are  never 
held  to  be  binding.  Cochran  t.  McDowell, 
15  III.  11;  Chaffin  t.  The  Heirs  of  Elmball, 
23  III.  86;  Cooper  t.  Mayhew,  40  Mich.  528; 
Collins  V.  Trotter,  81  Mo.  275,  280;  Craln  v. 
Parker,  1  Ind.  374;  Lathers  v.  Fish,  4  Lans. 
(N.  Y.)  213.  It  must  be  held,  therefore,  upon 
this  proposition,  that  it  is  a  proper  subject 
of  inquiry  before  this  court  upon  this  ap- 
peal. 

The  question  thus  presented  for  determina- 
tion is  whether  under  the  trust  the  children 
of  Mary  and  the  children  of  Willie  took  per 
stirpes,  or  whether  their  Issue  took  per  cap- 
ita. Jarman  states  the  rule  as  follows; 
"Where  a  gift  Is  to  the  children  of  several 
persons,  whether  it  be  to  the  children  of  A. 
and  B.  or  to  the  children  of  A.  and  the  chil- 
dren of  B.,  they  take  per  capita,  not  per 
stirpes.  But  this  mode  of  construction  will 
yield  to  a  very  faint  glimpse  of  a  dlfTerent 
Intention  from  the  testator.  Thus  the  mere 
fact  that  the  only  income  until  the  distribu- 
tion of  the  capital  Is  applicable  per  stirpes 
has  been  held  to  constitute  sufficient  grounds 
for  assuming  that  a  like  principle  was  to 
govern  the  gift  of  the  capital."  Says  the 
Court  of  Appeals  of  New  York  (Ferrer  v.  Pyne, 
81  N.  Y.  284),  dlsciHslng  this  subject:  "The 
rule  referred  to  [per  capita  distribution]  has 
In  modern  times  been  applied  with  reluc- 
tance by  some  courts,  because  It  had  become 
a  rule  of  property,  and  by  others  out  of  def- 
erence to  Its  supposed  authority,  but  in  many, 
if  not  in  all,  cases  with  open  protest,  while 
by  others  it  has  been  wholly  rejected.  •  •  • 
If,  therefore,  from  any  portion  of  the  will  an 
intention  can  be  discovered  that  the  children 
of  the  deceased  daughter  are  to  take  as  a 
class,  and  not  as  Individuals,  that  Intention 
must  prevail,  notwithstanding  the  rule  of 
construction  to  which  we  have  adverted." 
In  Burgln  ▼.  Patton,  58  N.  a  426,  it  Is  said: 
"It  is  well  settled,  as  a  general  mle,  that  if 
a  testator  gives  an  estate  to  be  equally 
divided  between  A.  and  B.  and  the  heirs  ot 
C  and  the  latter  has  several  children,  the 
division  will  be  per  capita,  but,  if  there  be 
anything  in  the  will  indicative  of  an  Inten- 
tion that  the  devisees  or  legatees  shall  take 


as  families,  the  general  nd«  wfll  not  apply, 
and  the  property  will  be  divided  per  stirpes, 
and  not  per  capita."  And  In  Henry  r.  Thom- 
as, 118  Ind.  28,  20  N.  E.  619,  tiie  proposition 
Is  much  more  strongly  stated  in  the  follow- 
Ing  language:  "The  rule  [as  stated  by  Jar- 
man]  has  been  so  far  abrogated  by  the  courts 
of  the  different  states  that  It  no  longer  has 
any  practical  force  In  the  construction  of 
wills,  and  the  weight  of  the  authority  la  to 
the  effect  that  the  beneficiaries  take  per 
stirpes,  unless  the  language  used  In  the  de- 
vise or  bequest  Is  Bach  as  to  exclude  that 
Intention."  Without  further  multiplying 
quotations  from  authorities,  reference  may 
be  made  to  Mlnter's  Appeal.  40  Pa.  8t.  114; 
Vincent  ▼.  Newhonse,  83  N.  Y.  505;  Bool  r. 
Mix,  17  Wend.  119,  31  Am.  Dec.  285;  Adler 
▼.  Beall,  11  Gill  ft  J.  123;  Ihrle's  Estate.  162 
Pa.  St  872,  20  Atl.  750;  Lechland's  Heirs 
y.  Downlng's  Bx*r8,  11  B.  Mon.  (Ey.)  32; 
Bond's  Appeal  from  Probate,  31  Conn.  183; 
Holbrook  v.  Harrington,  16  Gray  (Mass.)  102; 
McLean  v.  Williams,  116  Ga.  257,  42  S.  E. 
485,  69  L.  R.  A.  125. 

Construing  this  trust  with  a  view  thus  to 
arrive  at  the  Intent  of  the  testator,  it  Is  at 
least  apparent  that  In  the  disposition  of  the 
income  to  arise  from  the  trust  property  he 
contemplated  a  distribution  per  stirpes. 
When  the  youngest  of  the  two  attained  ma- 
jority, any  surplus  proceeds  of  the  invest- 
ments was  to  be  divided  between  them 
equally,  and  thereafter  all  the  net  proceeds 
were  to  be  divided  between  them  equally. 
In  the  event  of  one  dying  with  issue,  It  was 
the  share  of  the  proceeds  wblch  had  been 
paid  to  the  parent,  and  that  share  only, 
which  was  to  be  given  to  the  children;  and 
we  thus  come  to  the  final  clause  requiring 
construction — ^the  disposition  to  be  made  in 
the  event  that  actually  arose,  when  both 
have  died,  both  leaving  children.  It  would 
seem  to  be  reasonably  certain  that,  as  he 
contemplated  a  disposition  of  the  proceeds 
Of  the  trust  between  the  two  as  separate 
families,  so  he  contemplated  the  division  of 
the  corpus  of  the  trust  in  like  manner,  per 
stirpes,  and  It  follows  that  the  court  cor- 
rectly conatmed  the  trust  In  this  regard. 
There  came  Into  the  bands  of  the  trustees 
under  this  trust  the  three  pieces  of  real  prop- 
erty specifically  devised.  Such  real  estate  as 
was  embraced  In  the  "one-half  of  the  rest, 
residue,  and  remainder  of  my  prtyperty**  was 
actually  converted  by  sale  into  money,  and 
upon  distribution  this  money  with  the  three 
pieces  of  realty  was  turned  over  to  the  trus- 
tees. It  appears  that  the  trustees  Invested 
the  money  as  called  for  by  the  trust  and 
paid  to  the  beneficiaries  the  net  Income  of 
this  investment  and  tbe  net  rents  of  the 
property.  This  method  of  disposition  was 
acquiesced  In  by  Willie  and  Katie  daring 
their  lifetimes,  and  npon  the  death  of  Katie 
the  same  method  of  disposition  was  adopted 
during  the  continued  lifetime  of  Willie:  that 
is  to  say^  one-half  ot  the  "proceeds^"  IncloA' 
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Ing  one-balf  of  the  rents  of  the  real  eitate, 
waa  paid  to  Katie's  Issue,  while  Winie  took 
the  other  moiety.  This  was  contlnned  antil 
the  death  of  WilUe,  when  bis  Issae  here  as- 
serts that  this  division  was  violative  of  the 
terms  of  the  trust,  their  contention  being 
that  onder  the  tmst  the  rents  of  these  three 
pieces  of  real  estate  were  not  to  be  paid  over 
as  "proceeds,"  but  were  to  be  Invested,  and 
the  "proceeds"  of  this  investment  only  were 
to  be  divided.  Therefore,  as  plaintiff  had 
shared  In  the  dlstribntlon  of  these  rents  with 
their  father,  he  should  be  called  upon  to  ac- 
count and  make  over  to  them  the  proportion 
of  that  which  is  their  due.  As  has  been  said, 
this  division  of  the  rents  has  contlnned  for 
many  years — ^indeed,  for  the  long  period  of 
85  years.  It  was  acquiesced  in  by  all  of  the 
beneficiaries  to  the  trust,  and  it  received  the 
sanction  of  the  court,  which,  at  least  tacitly, 
put  this  construction  upon  the  trust  in  the 
settiement  of  the  trustee's  account.  The 
true  construction  of  the  trust  in  this  regard 
does  not  come  before  us,  therefore,  as  a  case 
of  first  Impression.  It  has  received  contem- 
poraneous consthiction  and  acquiescence  for 
85  years,  and,  while  this  would  not  be  of 
controlling  weight  with  a  clear  abuse  of  the 
tmst  shown,  or  a  clear  misappropriation  or 
misdirection  of  its  funds,  yet  in  a  case  such 
as  this,  where  the  tmst  In  some  respects  is 
Inartiflclally  drawn,  where  the  word  "pro- 
eeeds" — itself  a  word  of  loose  and  varying 
significance  —  is  employed  with  different 
meanings,  we  are  far  from  saying  that  It 
was  not  the  actual  intent  of  the  testator  that 
the  rents  were  to  be  paid  over,  as  in  fact 
was  done.  And,  such  being  the  esse,  we  are 
not  inclined  to  disturb  the  ruling  of  the  trial 
court  based  upon  such  long  acquiescence. 
'  For  which  reasons  the  Judgment  and  order 
appealed  from  are  affirmed. 


We  concur: 
OAN.J. 


McFABLAKDv    3.;    LOBI- 
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BENJAMIN  V.  MUTUAL  RESERVE  FUND 
LIFE  ASS*N.     (S.  F.  3,107.)* 

(Supreme  O/Ourt  of  California.    Jan.  20,  lOOS.) 

UrSTTBANCE— AS8KSSMKRT  CONTBACTS  —  AFPOB- 
TIONXENT  OF  ASSESSKKin'S  —  MODIFICATIOH 
or  CONTBACr— ILLKGAI.  ASSESSltENTB— Non- 
PATMEMT— TENDEB  OF  JXOAl,  ASSESSMENT— 
ZSTOPPEI.. 

1.  Where  an  assessment  insnranee  certificate 
and  the  constitution  of  the  association  at  the 
time  the  certificate  waa  issued  provided  that 
whenever  the  death  fund  should  be  insufficient  to 
taeet  existine  claims  an  assessment  should  be 
zaade  upon  the  "entire  membership  in  force  at 
the: date  of  the  last  death,  the  same  to  l>e  ap- 
portioned among  the  members  according  to  the 
age  of  each  member,"  subsequent  resolutions 
of  the  association,  classifying  the  members,  and 
placing  all  the  members  who  entered  prior  to  a 
date  subsequent  to  that  at  which  the  certificate 
was  issued  in  a  class  by  themselves,  and  pro- 
viding that   as  to  such   members   the  asaess- 
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ments  should  he  apportioned  according  to  the 

ge  of  the  member,  out  as  to  members  joining 
a  association  since  that  date  the  assessments 
should  t>e  apportioned  as  of  the  age  of  their 
entry  Into  the  association,  were  inoperative  and 
void  as  against  the  holder  of  such  certificate. 

2.  A  certificate  Iwlder  in  an  assessment  insur- 
ance association,  of  whom  an  ill^al  assessment 
Is  demanded,  need  not  pay  such  assessment,  nor 
tender  a  sum  equivalent  to  a  legal  assessment 
in  order  to  preserve  his  rights  under  bis  con- 
tract,  nor  neied  he,  on  demand  of  the  associa- 
tion, furnish  it  with  liis  reasons  for  not  paying 
the  assessment. 

3.  The  fact  that  a  holder  of  an  assessment  in- 
surance certificate  paid  a  number  of  illegal  as- 
sessments without  protest  does  not  estop  the 
beneficiary,  in  an  action  on  the  policy,  from  as- 
serting the  invalidity  of  a  later  assessment, 
which  the  holder  of  the  certificate  did  not  pay. 

Department  2.  Appeal  from  Superior 
Court,  Oty  and  County  of  San  Francisco; 
Wm.  R.  Dalngerfield,  Judge. 

Action  by  Rebecca  D.  Benjamin  against 
the  Mutual  Reserve  Fund  Life  Association. 
From  a  Judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

L  B.  L.  Brandt,  for  appellant  Edgar  D. 
Pelxotto  and  J.  T.  Houx,   for  respondent 

LORIGAN,  J.  This  action  was  brought 
by  the  beneficiary  to  recover  upon  a  life  In- 
surance policy  for  $5,000.  The  defense  waa 
that  the  policy  was  forfeited  for  nonpay- 
ment of  assessments.  The  plaintiff  had  Judg- 
ment, and  the  defendant  appeals  therefrom, 
and  also  from  an  order  denying  It  a  new  trial. 

The  plaintiff  transacts  the  business  of  life 
insurance  on  the  co-operative  or  assessment 
plan.  The  husband  of  plaintiff,  A.  F.  Ben- 
jamin, in  October,  1883,  applied  for  and  re- 
ceived a  certificate  of  membership  in  de- 
fendant, together  with  a  policy  of  insurance 
upon  his  life  for  $5,000,  payable  to  his  said 
wife.  In  said  certificate  and  policy  the  de- 
fendant agreed  as  follows:  "Whenever  the 
death  fund  of  the  association  Is  insufficient 
to  meet  the  existing  claims  by  death  an  as- 
sessment shall  be  made  upon  the  entire 
membership  In  force  at  the  date  of  the  last 
death,  the  same  to  be  apportioned  among  the 
members  according  to  tjie  age  of  each  mem- 
ber, for  such  a  sum  as  the  executive  commit- 
tee may  deem  sufficient  to  cover  said  claims, 
and  the  net  amount  received  from  such  as- 
sessment (less  twenty-five  per  cent  to  be 
set  apart  for  the  reserve  fund)  shall  go  Into 
the  death  fund."  It  was  also  agreed  on  the 
part  of  the  Insured  that  "this  certificate  shall 
be  subject  to  all  the  provisions  and  stipula- 
tions contained  in  the  constitution  and  by- 
laws of  the  association,  with  the  amendments 
thereto."  The  insured  also  agreed  to  pay 
all  dues  and  assessments  when  due;  and  it 
was  also,  provided  and  agreed  further  that, 
In  case  of  failure  to  so  pay  the  said  avm, 
the  said  certificate  should  become  null  and 
void,  and  all  moneys  paid  thereunder  should 
be  forfeited  to  said  association.  At  the  time 
of  the  issuance  of  the  said  certificate  of 
membership  there  was  In  existence^  In  full 
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force  and  effect,  a  "constitution  and  by- 
.lawB"  of  said  association,  in  which  it  was 
provided  that:  "On  the  flrat  days  of  Febni- 
.ary,  May,  Angust,  and  November  (or  at  such 
■other  periods  as  the  board  of  directors  may 
determine),  an  assessment  shall  be  made  up- 
on the  entire  membership  in  force  at  the  date 
of  the  last  audited  death  claim  prior  there- 
to, for  such  a  sum  as  the  executive  com- 
mittee may  deem  sufficient  to  meet  the  exist- 
ing claims  by  death,  the  same  to  be  appor- 
tioned among  the  members  according  to  the 
age  of  each  member,  as  per  the  rates  named 
In  the  certlflcate  of  membership,  and  the 
net  amount  received  from  such  assessments 
(less  twenty-five  per  cent  to  be  set  apart 
for  the  reserve  fund)  shall  go  into  the  death 
fund.  •  •  •  A  failure  to  pay  the  assess- 
ment within  thirty  days  from  the  first  days 
of  February,  May,  August,  and  November  (or 
at  such  other  periods  as  may  be  named  by 
the  directors)  shall  work  a  forfeiture  of  mem- 
bership m  this  association  of  all  rights  there- 
under." It  was  further  provided  In  said 
"constitution  and  by-laws"  that:  "The  board 
of  directors  shall  have  authority  to  adopt 
such  other  rules  and  regulations  as  they  may 
deem  for  the  interest  of  the  association."  It 
was  also  provided:  "This  constitution  may 
be  revised  or  amended  at  any  annual  meet- 
ing, or  at  a  special  meeting  of  the  mem- 
bers called  for  that  purpose." 

The  findings  show  that  the  Insured  paid 
all  dues  and  assessments  up  to  the  date  of 
mortuary  call  No.  98,  June  1, 189&  This  call 
required  payment  on  or  before  July  1,  1898, 
but  was  not  paid,  and  In  July  the  assured 
was  notified  that  his  policy  bad  lapsed.  On 
October  11th  of  the  same  year  the  Insured 
died.  It  is  contended  that  It  was  unneces- 
sary to  pay  this  mortuary  call,  for  the  rea- 
son that  It  was  excessive,  and  contrary  to 
the  express  terms  of  the  policy  or  certifi- 
cate of  membership.  By  a  series  of  resolu- 
tions the  association  had  placed  all  mem- 
bers who  entered  prior  to  1890 — ^Including 
said  Benjamin — ^In  a  class  by  themselves, 
called  the  "fifteen-year  class,"  and  required 
them  to  pay  according  to  the  attained  age 
of  each  Individual  at  the  date  of  the  assess- 
ment. It  established  also  other  classes, 
known  as  ten  and  five  year  classes,  and  pro- 
vided that  the  members  of  those  classes 
should  be  assessed  as  of  the  age  of  their 
entry  Into  the  association.  The  effect  of 
this  was  to  compel  the  members  of  the  15- 
year  class,  to  which  plaintiff's  husband  be- 
longed, to  bear  the  expense  of  the  insurance 
of  that  class,  without  the  aid  of  those  Join- 
ing after  1890;  the  result  being  that  Benja- 
min was  compelled  to  pay  |2.67  per  thou- 
sand, while  a  member  of  the  10-year  class 
of  the  same  age  as  Benjamin  was  assessed 
only  $2.40  per  thousand.  It  is  contended  that 
this  Is  In  violation  of  the  original  contract 
that  the  assessments  would  be  apportioned 
among  all  the  members  according  to  the  age 
^f  ^ach  member.    The  lower  court  found  the 


above  facts  to  be  true,  and  decided  that  the 
mortuary  assessment.  No.  98,  against  Ben- 
jamin, being  at  a  greater  rate  on  each  $1,000 
of  insurance  held  by  him  under  his  policy 
than  was  assessed  upon  each  $1,000  held  by 
other  members  of  said  association  of  the 
same  age  as  Benjamin,  upon  policies  Issued 
to  them  under  what  Is  termed  the  "10-year 
policy  plan,"  was  unauthorized  by  the  con- 
tract between  Benjamin  and  the  defendant 
association,  and  was  disproportionate  and  dis- 
criminating against  him,  and  was  Invalid  and 
void. 

This  conclusion  of  the  lower  coort  la  un- 
doubtedly correct,  unless,  as  is  Insisted  by 
appellant,  the  finding  that  the  mortuary 
call  was  disproportionate  and  discriminat- 
ing, and  was  unauthorized,  and  In  violation 
of  the  contract  of  Insurance,  is  not  Justified 
by  the  evidence.  This  contention  of  appe- 
lant Is  based  upon  the  reports  of  the  Super- 
intendent of  Insurance  of  the  state  of  New 
York,  where  the  defendant  association  is 
Incorporated,  and  that  of  the  actuary  of  the 
association.  Introduced  In  evidence,  supple- 
mented by  the  testimony  of  the  latter.  But, 
as  far  as  the  matters  contained  in  such  re- 
ports are  concerned,  we  do  not  see  that 
they  In  any  manner  disturb  the  sufSdency 
of  the  finding.  These  reports — particularly 
that  of  the  actuary — are  relative  to  the  stat- 
us of  the  class  of  membership  holding  poli- 
cies in  the  fifteen-year  class,  as  regards 
their  relation  to  past  and  future  assess- 
ments for  death  claims,  which  it  was  insist- 
ed were  properly  chargeable  to  that  class 
on  the  basis  of  the  mortality  experience  of 
the  entire  membership;  and  also  with  regard 
to  the  question  of  the  sufficiency  or  Insuffi- 
ciency of  the  proceeds  of  future  calls  or 
assessments  based  upon  rates  at  the  then 
assessed  age,  to  meet  probable  death  losses 
In  that  class.  In  these  reports  the  secretary 
and  actuary  assumed  that  under  the  law 
of  New  York  and  under  the  constitution  and 
by-laws  of  t&e  association  the  association 
had  the  right  to  place  its  members  who  had 
Joined  prior  to  1890  in  a  class  by  themselves 
(the  fifteen-year  class),  and  to  assess  them 
on  a  basis  different  from  that  applied  to 
members  coming  into  the  association  in  sub- 
sequent years,  and  who  were  also  divided 
into  classes  (ten  and  five  years);  and,  hav- 
ing assumed  this  right,  the  reports  proceed- 
ed to  assign  reasons  why  It  would  be  en- 
tirely equitable  and  proper  to  assess  the 
members  of  such  fifteen-year  class  at  their 
attained  ages,  and  to  assess  members  of 
the  other  classes  at  their  age  of  entry,  In- 
dependent of  the  contract  of  Insurance  held 
by  persons  of  the  fifteen-year  class,  such  as 
Benjamin.  The  testimony  of  the  actuary 
of  the  association  is  In  the  same  general 
line.  When,  however,  we  eliminate  from 
the  reports  and  the  testimony  of  the  actuary 
all  discussion  as  to  methods  of  Insurance 
and  the  legitimate  system  which  should  pre- 
vail  In   co-operative   Insurance   companies. 
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Such  as  the  defendant  association,  concern- 
ing the  assessment  of  Its  members,  and 
the  theories  indulged  therein  as  to  the  right 
of  the  association  to  divide  these  members 
Into  distinct  classes  for  the  purpose  of  as- 
sessments, and  examine  the  facts,  It  Is  not 
difficult  to  discover  the  object  sought  to  be 
attained  by  the  segregation  of  its  members 
Into  clasBes,  and  the  effect  cqpon  the  flfteen- 
year  class  of  the  resolutions  requiring  mem- 
bers of  that  class  to  pay  assessments  on 
thehr  attained  ages,  and  not  upon  the  basis 
of  an  apportionment  of  payment  of  assess- 
ments among  all  the  members  of  the  asso- 
ciation according  to  the  ages  of  the  mem- 
bers, as  provided  at  least  in  the  Insurance 
contract  between  Benjamin  and  the  associa- 
tion. This  flfteen-year  class  was  made  up 
of  members  of  the  association  who  held  pol- 
icies In  the  association  prior  to  January  1, 
1890.  Their  contract  of  Insurance  nowhere 
authorized  the  association  to  segregate  them 
Into  a  class;  and  this  was  done  arbitrarily, 
and  solely  with  a  view  of  placing  this  class 
by  themselves  for  assessment  purposes. 
From  an  investigation  made  on  behalf  of 
the  association  by  Its  actuary  as  to  the  pay- 
ments by  and  the  payments  to  this  fifteen- 
year  class  from  the  beginning  of  the  as- 
sociation up  to  1898,  It  appeared  that  the 
payments  to  this  class  for  death  losses  ex- 
ceeded the  pajnnaent  by  It  of  premiums  In 
the  sum  of  $852,876;  that  the  remaining 
membership  of  the  association  (the  ten  and 
five-year  classes)  bad  an  accumulated  emer- 
gency fund  over  and  above  Its  losses  paid 
and  outstanding  nine  times  the  amount  of  a 
single  call  or  assessment;  that  in  the  Judg- 
ment of  the  actuary  this  condition  of  af- 
fairs created  an  Inequality  between  the  flf- 
teen-year class  and  the  ten  and  five  year 
classes,  and  that,  "In  order  to  provide  the 
revenue  necessary  for  meeting  the  mortuary 
costs  of  this  class  [fifteen  year],  the  basis 
of  assessment  upon  all  members  of  said  flf- 
teen-year class  should  be  "at  their  attained 
age";  and  the  association  acted  accordingly 
In  making  its  assessments  upon  that  class. 
It  appears,  too,  from  the  superintendent's 
reports,  that  the  rates  of  assessment  to  at- 
tained age  levied  against  the  policy  holders 
of  this  class  were  raised  by  the  association 
'In  the  endeavor  to  make  this  portion  of 
Its  membership  self-sustaining  as  between 
premiums  and  death  losses."  And  as  fur- 
ther evidence  that  the  object  of  tbe  associa- 
tion In  arbitrarily  creating  a  flfteen-year 
class  and  raising  tbe  rate  of  assessment  up- 
on its  members  to  attained  age  was  to 
make  the  class  self-sustaining  appears  from 
the  testimony  of  the  actuary,  who  stated. 
In  giving  his  views  upon  tbe  matter  of  rates 
as  between  the  different  classes,  that:  "Tbe 
burden  of  one  class  cannot  be  put  upon  an- 
other class  of  members,  because  the  system 
of  this  association  defendant.  In  common 
with  that  of  all  other  assessment  associa- 
tions, contemplates  the  payment  by  each 
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class  of  Its  membership  of  tbe  cost  of  the. 
Insurance  of  that  class,  and  that  any  over- 
payments, by  way  of  accumulations  for  a 
so-called  reserve  or  emergency  fund,  made 
for  the  purpose  of  providing  additional  se- 
curity for  the  i)erformance  of  the  associa- 
tion's contracts  with  its  members,  should 
be  held  for  only  a  Umlted  period,  and  at  the 
expiration  of  that  period  applied  to  the 
benefit  of  the  class  by  which  such  overpay- 
ments have  been  made.  In  the  form  of  the 
reduction  of  future  assessments,  or  to  apply- 
on  account  of  future  assessments.  To  use, 
therefore,  any  part  of  the  contributions 
made  by  one  class  of  the  membership  In 
payment  of  a  portion  of  the  cost  of  insur- 
ance of  another  class  would  be  to  deprive 
the  class  making  the  contributions  so  used 
of  a  portion  of  the  benefits  secured  by  their 
contracts,  and  to  which  they  are  fairly  en- 
titled. The  effect  of  casting  the  burden  of 
the  flfteen-year  class  upon  new  members 
entering  other  classes  would  be  disastrous 
to  the  members  of  the  fifteen-year  class,  be- 
cause such  a  course  of  action  on  the  part 
of  the  association  would  so  discourage  tbe 
entering  of  new  members  that  the  entire 
burden  of  the  flfteen-year  class  would  be 
sustained  by  that  class  alone,  and,  if  the 
amounts  of  their  assessments  could  not  be 
Increased  to  meet  the  losses  of  Increasing 
mortality,  there  would  be  no  fund  with 
which  to  pay  death  losses,  and  the  result 
would  be  the  winding  up  of  tbe  business 
of  the  association." 

We  think  It  Is  quite  apparent,  from  a  con- 
sideration of  all  these  matters  developed 
by  the  reports  and  the  testimony  of  the  ac- 
tuary that  the  object  sought  to  be  accom- 
plished by  creating  the  flfteen-year  class  and 
raising  the  mortuary  calls  therein  to  at- 
tained ages  was  to  meet  this  defldency  to 
which  we  have  referred  by  requiring  Its 
payment  from  the  class  which  it  Is  claimed 
was  responsible  for  It;  and  as  to  future  as- 
sessments to  make  this  class  meet  the  mor- 
tuary calls  thereof,  and,  In  effect,  to  relieve 
tbe  other  classes,  If  not  entirely,  at  least 
to  a  very  appreciable  extent,  from  doing  ei- 
ther. And  to  a  large  extent  this  action  was 
Influenced  by  the  fact  that  the  members  of 
the  association  of  this  class  had,  after  Join- 
ing the  association  and  prior  to  1890,  been 
paying  assessments  as  of  the  age  of  their 
entry,  or  at  rates  Indorsed  on  their  policies, 
which  were  lower  than  the  current  or  attain- 
ed age  rates  should  have  been,  and  so  the 
association  concluded  It  was  only  fair  and 
equitable  to  advance  these  old  members 
to  the  current  or  attained  age  rates.  In  order 
to  equalize  the  burden  to  be  borne  by  them 
and  the  members  Joining  after  1890.  But  ac- 
cording to  the  terms  of  Benjamin's  contract, 
and  by  virtue  of  his  relation  to  the  associa- 
tion as  a  member  thereof.  It  was  beyond  the 
power  of  the  association  to  do  any  of  these 
things.  His  contract  did  not  provide  that 
he  might  be  segregated  into  a  class  pf  the 
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aofloclatlon  for  any  purpose;  or  that  there 
might  be  any  deficiency  created  by  the  class 
Into  which  the  associatioa  saw  pleased  to 
place  him,  for  the  payment  of  whldi  a  dif- 
ferent mle  of  assessment  than  his  contract 
of  insurance  called  for  might  be  adopted. 
In  fact,  as  to  him,  there  could  not  be  any 
deficiency  of  a  class.  Any  deficiency  exist- 
ing was  that  of  the  association,  for  which 
be  was  no  more  responsible  than  all  the  other 
members  of  the  association  of  his  age.  Nor 
could  the  association,  by  arbitrarily  putting 
him  in  the  fifteen-year  class,  and  in  creating 
other  classes  among  the  members  of  the  as- 
sociation Joining  subsequently,  deprive  him 
of  the  benefit  which  should  accrue  to  him 
under  his  contract  by  the  constant  addition 
to  the  association  of  new  selected  lives,  and 
of  having  the  amount  necessary  to  be  col- 
lected to  pay  mortuary  assessments  appor- 
tioned among  the  entire  membership  accord- 
ing to  their  actual  ages  when  liability  for  the 
assessment  accrued. 

The  essential  principle  upon  which  co-op- 
erative associations  like  that  of  the  defend- 
ant is  based  is  that  there  will  be  a  constant 
Invlgoration  of  the  association  by  the  acces- 
sion of  new  members;  that  It  shall  be  in 
fact  a  going  concern  for  the  advantage  of 
all,  and  that  every  member  of  the  association 
will  be  given  the  benefit  of  the  average  mor- 
tality of  the  entire  membership  in  force  at 
the  last  death  prior  to  an  assessment,  result- 
ing from  this  constant  addition  of  new  mem- 
bers. And  it  was  necessarily  upon  this  the- 
ory that  the  earlier  members  of  the  associa- 
tion Joined  it  They  anticipated  the  benefit 
which  would  result  from  a  lower  average 
mortality  through  the  constant  accession  of 
these  new  members,  and  it  was  this  benefit 
which  was  secured  to  Benjamin  as  one  of 
the  earliest  members,  by  the  provision  in  his 
contract,  which  called  for  an  assessment 
"upon  the  entire  membership  in  force  at 
the  date  of  the  last  death  claim,  the  same 
to  be  apportioned  among  the  members  ac- 
cording to  the  age  of  each  member."  He 
was  entitled  to  this  benefit  which  would  ac- 
crue from  the  constant  accession  of  such 
members.  This  accession  would  naturally 
create  a  lower  average  mortality  among  the 
entire  membership,  and  consequently  a  small- 
er cost  would  have  to  be  sustained  by  each 
member,  where  the  assessment  to  meet  death 
claims  was  distributed  over  the  entire  mem- 
bership, equally  apportioned  as  to  amount 
according  to  the  respective  ages  of  the  mem- 
bers. The  right  to  so  segregate  its  members 
Into  a  fifteen-year  class,  as  was  done  here, 
was  determined  by  the  Supreme  Courts  of 
Minnesota  and  North  Carolina  adversely  to 
the  contention  of  this  appellant  In  these 
cases  the  suits  were  brought  against  this 
same  appellant  by  member  of  its  associa- 
tion who  had  been  segregated,  with  Benja- 
min, into  this  fifteen-year  class,  to  recover 
damages  for  cancellation  of  their  policies  for 
nonpayment  of  a  mortuary  call  similar  to 


the  one  under  consideration  here,  levied 
under  the  same  resolutions  advancing  the 
members  of  that  class  along  to  attained  ages, 
and  assessing  them  according  to  rates  fixed 
for  such  age.  In  these  decisions  it  was  held 
that  the  change  in  the  rate  of  assessment  to 
advanced  age,  and  which  was  to  apply  only 
to  those  members  who  entered  prior  to  1890, 
placed  in  a  class,  by  themselves  solely  for 
the  purpose  of  such  assessment,  was  an  in- 
equitable and  arbitrary  discrimination  against 
that  class,  and  violative  of  their  contract  of 
Insurance.  In  the  first  of  these  cases — SHiert 
V.  Mutual  Reserve  Fund  Life  Ass'n,  81  Minn. 
116,  83  N.  W.  508,  509— the  court,  discussing 
this  proposition,  said:  "It  is  evident  that  the 
contract  contemplated  an  unsteady  and  vary- 
ing death  fund  from  which  to  pay  death 
claims,  and  that  the  amount  of  the  assess- 
ments would  vary  according  to  the  number 
of  deaths,  the  growth  of  the  association  In 
membership,  and  earning  capacity  of  the 
reserve  fund.  It  ia  also  clear  that  the  law 
of  self-preservation  applied,  and  if  at  any 
time^  in  order  to  meet  maturing  claims,  it 
should  become  uecessary  to  levy  a  larger 
amount  than  that  stipulated  in  the  maxi- 
mum rate  of  the  table,  the  power  so  to  do 
was  inherent  in  the  association,  and  the  di- 
rectors would  have  authority  to  pass  suit- 
able rules  and  regulations  for  that  purpose. 
But  it  is  equally  clear  that  neither  by  the 
contract  of  Insurance,  In  contemplation  of 
the  laws  of  New  York,  the  constitution  and 
by-laws,  nor  from  the  natural,  inherent  pow- 
er of  the  association,  based  upon  the  doc- 
trine of  the  general  good,  does  there  exist 
authority  to  arbitrarily  discriminate  In  fa- 
vor of  one  class  of  members  and  against 
another  class.  *  •  •  An  attempt  is  made 
to  Justify  the  action  of  the  directors  upon 
the  ground  that  the  old  members  were  orig- 
inaUy  taken  in  at  the  age  of  entry,  and. 
In  order  to  properly  adjust  their  burden  with 
relation  to  members  subsequent  to  January 
1,  1890,  the  old  members  should  be  advanced 
to  the  current  rates,  because  that  would 
be  their  equitable  proportion  of  the  current 
cost  of  the  insurance.  The  actuary's  report 
and  the  resolutions  mentioned  constantly  re- 
fer to  the  members  who  entered  prior  to 
January  1,  1890,  as  'members  of  the  15-year 
class,'  as  though  there  was  something  special 
about  the  contracts  of  those  members  which 
would  authorize  such  discrimination.  •  •  • 
Treating  the  so-called  15-year  members  as  a 
class,  it  was  figured  out  that  they  were  not 
paying  their  equitable  proportion  of  the 
cost  of  insurance,  and  so  they  were  advan- 
ced as  to  age.  The  explanation  does  not 
explain.  It  simply  amounts  to  a  confession 
that  the  cost  of  carrying  the  insurance  of 
the  so-called  class  has  been  estimated  by 
cutting  them  off  from  the  association  as  In- 
vigorated by  the  new  members.  Such  a  pro- 
ceeding was  in  violation  of  the  contract. 
The  old  members  Joined  the  association  up- 
on the  theory  that  it  was  to  be  a  living  Inati- 
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tutlon.  As  old  members  droppecl  oat  and' 
•■were  paid  off,  new  onea  came  In,  yotinge* 
In  years;  thus  adding  Btrength,  and  keeping 
np  the  vitality  of  the  association.  The  new 
members  entered  upon  the  same  basis  and 
with  the  same  expectation,  yet  they  contin- 
ue to  be  assessed  as  of  the  age  of  entry 
on  the  1889  table.  There  has  been  shown 
no  reason  for  drawing  an  arbitrary  line  as 
of  January  1,  1890,  If  the  board  of  direct- 
ors could  advance  the  age  of  all  members 
who  joined  prior  to  1890,  they  can  keep  Bet- 
ting out  classes  according  to  some  certain 
year  of  entry,  and  advance  its  members  also 
as  to  age.  And  If  the  board  can  advance  the 
members  who  Joined  prior  to  1890  to  the  cur- 
rent rates  of  the  1889  table,  they  can  for 
the  same  reason  advance  them  to  years  ahead 
of  the  current  age.  The  board  of  directors 
had  no  authority  to  levy  such  an  assessment 
as  call  No.  9f>,  and  the  act  of  the  defendant 
In  canceling  plaintiff's  policy  for  nonpayment 
of  the  call  made  upon  such  basis  was  void." 
In  the  other  case — Strauss  v.  Mutnal  Re- 
serve Fund  Life  Ass'n,  126  N.  C.  971,  36  8. 
E.  353,  54  L.  R.  A.  605,  83  Am.  St.  Rep.  e9&— 
it  is  said:  "We  see  but  one  simple  point  es- 
sential to  the  determination  of  the  case: 
Can  a  mutnal  association,  by  whatever  name 
It  may  be  called,  or  whatever  may  be  its 
purpose,  enter  Into  a  contract  with  one  of 
Its  members,  and,  after  receiving  large  sums 
upon  said  contract,  alter  Its  essential  terms, 
without  the  consent  of  the  member,  so  as 
practically  to  destroy  Its  value?  We  think 
not.  The  plaintiff  became  a  member  of  tho 
defendant  association  In  1883,  and  received 
a  policy  In  the  form  of  a  certificate  of  mem- 
bership, wherein  It  was  expressly  agreed 
that  assessments  should  *be  made  upon  the 
entire  membership  in  force  at  the  date  of 
the  last  death  for  such  a  sum  as  the  execu- 
tive committee  may  deem  sufficient  to  cover 
said  claims;  the  same  to  be  apportioned 
among  the  members  according  to  the  age  of 
each  member  as  per  table  indorsed'  on  said 
certificate.  ♦  •  •  It  seems  that  by  success- 
ive resolutions,  none  of  which  were  amend- 
ments to  Its  constitution,  the  association  has 
placed  in  a  separate  class  all  members  who 
entered  prior  to  1890,  and  requires  them  to 
pay  on  the  basis  of  the  age  attained  by  each 
at  the  date  of  each  assessment,  while  other 
members  continue  to  be  assessed  only  as  of 
their  age  of  entry.  That  the  result  of  such 
discrimination  Is  Injurious  to  the  plaintiff 
clearly  appears  from  the  16th,  18th.  21st  and 
22d  findings  of  fact,  as  follows:  '(16)  •  •  • 
That  since  the  last  resolution  of  1898  the 
plaintiff  and  all  who  joined  said  company 
prior  to  1890,  and  who  held  policies  similar 
to  plaintiff's,  were  assessed  at  their  full  at- 
tained age,  at  rates  applicable  to  such  age, 
whereas  persons  who  became  members  since 
1890,  and  who  held  policies  under  what  Is 
styled  the  "ten-year  class"  and  the  "flve-year 
class"  are  only  assessed  at  their  age  of  entry; 
and  plaintiff  is  thereby  assessed  at  a  higher 


amount  than  If  the  entire  membership  were 
assessed  at  rates  of  their  attained  ages.' 
'(18)  That  call  number  96,  made  on  plaintlfl 
In  1898,  and  pursuant  to  the  resolutions  of 
said  year,  Is  larger  In  amount  than  It  would 
have  been  bad  all  the  members  of  the  asso- 
clatiou  been  assessed  at  their  full  attained 
ages.'  •  •  •  Upon  his  findings  of  fact 
the  court  below  concluded  as  matter  of  law 
that  the  assessment  made  In  pursuance  of 
the  resolutions  of  1898  was  'In  violation  of 
defendant's  constitution,  and  excessive  and 
Invalid.'  •  •  *  Judgment  was  rendered 
accordingly.  In  it  we  see  no  error.  All  that 
we  decide  in  the  present  case  la  that  the  de- 
fendant has  violated  Its  contract  with  the 
plaintiff  In  a  material  matter,  whereby  the 
plaintiff^  having  suffered  substantial  Injury, 
is  entitled  to  substantial  damages.  We  do 
not  decide  that  a  mutual  Insurance  company^ 
or  any  other  kind  of  Insurance  company,  can* 
not  issue  policies  of  divers  kinds  and  classei^ 
If  so  authorized  by  Its  charter;  nor  do  we 
decide  that  a  member  of  a  purely  mutual 
association  Is  not  bound  by  all  reasonable 
by-laws  and  changes  lawfully  made  therein. 
We  are  not  considering  the  enforcement  of  a 
contract  Inequitable  on  Its  face,  but  the  vio- 
lation of  a  lawful  contract  by  attaclilng 
thereto,  without  the  consent  of  the  plaintiff, 
conditions  which  utterly  destroy  its  value. 
It  Is  evident  that,  if  the  resolution  of  1898 
is  binding  upon  the  plaintiff,  he  would.  In 
any  event,  be  eventually  forced  out  of  the 
company  by  the  constantly  increasing  pre- 
miums." 

It  is,  however.  Insisted  by  appellant  that 
the  case  of  Gaut  v.  Mutual  Reserve  Fund 
Life  Ass'n  (C.  O.)  121  Fed.  403,  Is  opposed  to 
the  principles  enunciated  In  the  above  cases, 
and  furnishes  the  true  rule  of  law  to  be  ap- 
plied In  the  case  at  bar.  But  we  do  not 
perceive  that  the  Gaut  Case  announces  any 
different  principles.  In  this  latter  case  the 
dispute  was  over  the  right  of  plaintiff  to  be 
assessed  during  his  .membership  as  of  his 
"age  of  entry"  Into  the  association.  It  was 
decided  that  he  had  no  such  right.  No  such 
question  is  Involved  here.  It  is  not  contend- 
ed by  this  respondent  that  Benjamiu  could 
only  be  assessed  at  his  age  of  entry,  and  not 
at  his  attained  age;  but  the  contention  is 
that  in  apportioning  the  rates  nnder  the  res- 
olutions above  referred  to  the  uniformity  in 
apportionment  on  a  basis  of  the  "entire  mem- 
bership" of  the  association,  which  his  con- 
tract provided  for,  was  not  observed;  that 
the  apportionment  was  fixed  solely  with  ref- 
erence to  a  part  of  the  "entire  membership" 
— the  flfteen-year  class;  that  his  contract 
fixed  a  ratio  as  between  members  of  the 
same  age  and  members  of  a  different  age  of 
the  "entire  membership"  at  the  date  of  the 
last  death  claim,  and  required  that  In  any 
apportionment  Increasing  assessments  sncb 
apportionment  should  be  so  made  that  every 
member  of  the  same  age  of  the  entire  mem- 
bership should  be  assessed  at  the  same  rate; 
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that  tbe  ipportfoninetit  made  by  the  reaolo- 
tlon  did  not  adhere  to  this  basis,  nor  pre- 
wnre  this  ratio,  or  attempt  to  do  ao.  but  the 
apportionment  was  confined  solely  to  the 
membership  Joining  prior  to  1890— the  flf- 
teen-year  class — and  hence  was  a  rlolatlon 
•f  his  contract  This  proposition  was  not  In- 
Tolved  In  the  Gant  Case,  but  it  was  the  es- 
sential point  involved  In  the  Ebert  and 
fltrauss  Gases,  and  there  sustained,  and  w* 
«re  satlafled  that  it  must  be  sustained  in  the 
«a8e  at  bar. 

Very  much  la  said  In  the  briefs  abont  "Ex- 
perlence  Tables  of  Mortality,"  the  necessity 
«f  requiring  members  "to  pay  the  costs  of 
their  own  insurance,"  the  difference  between 
tbe  "mortuary  calls"  made  upon  the  flfteen- 
year  class  and  the  "premium  calls"  paid  by 
the  ten-year  class.  As  far,  however,  as  Ben- 
jamin's contract  is  concerned,  these  matters 
only  tend  to  confuse  its  proper  consideration. 
Of  course,  an  "Experience  Table  of  Mor- 
tality" is  the  basis  for  figuring  rates  for  life 
insurance,  but  this  should  have  been  taken 
into  consideration  when  the  asBociatlon  was 
making  its  contract  of  insurance  with  Its 
:  members.  Tbe  difficulties  the  association 
found  Itself  in  when  it  undertook  to  create 
tbe  fifteen-year  class,  and  assess  them  dlf- 
ferently  from  its  other  members,  and  In  vio- 
lation of  their  contracts,  arose  no  doubt,  at 
stated  by  the  Superintendent  of  Insurance  of 
New  Tork  In  bis  report  heretofore  adverted 
to,  from  "a  lack  of  knowledge  of  tbe  ele- 
mentary principles  of  life  insurance  display- 
ed by  the  earlier  management"  of  the  asso- 
ciation. It  is  not  BO  certain,  however,  but 
even  these  difflcnltles  and  the  necessities 
they  created  might  have  been  met  by  a  uni- 
form Increase  on  the  rates  of  the  entire  mem- 
bership. But,  whether  they  could  or  not, 
they  afforded  no  excuse  for  violating  the  pro- 
Tlslon  of  the  contract  of  Insurance  with  Ben- 
jamin. Nor  are  we  concerned  with  tbe  dis- 
tinguishing features  between  "mortuary" 
and  "premium"  calls.  Benjamin's  contract 
called  for  the  payment  of  "assessments"  for 
existing  death  claims.  His  contract  furnish- 
ed the  ratio  upon  which  an  assessment  should 
be  based,  namely,  upon  the  "entlr»  member- 
ship*' in  force  when  the  liability  of  the  as- 
sessment accrued,  "to  be  apportioned  among 
the  members  according  to  the  age  of  each 
member"  and  to  assess  him  at  his  attained 
age,  and  other  members  of  his  same  age  as 
of  the  age  of  their  entry,  was  a  violation  of 
the  contract  of  the  association  with  him,  and, 
for  this  reason,  the  assessment  designated 
as  "Mortuary  Call  98"  was  void. 

It  is  insisted  by  the  appellant  tliat  tbe  evi- 
dence shows  an  abandonment  by  Benjamin 
of  his  contract  This  claims  seems  to  be 
predicated  upon  the  fact  that  he  did  not  ten- 
der— assuming  mortuary  call  98  to  liave  been 
illegal — tbe  amount  for  which  he  was  Justly 
chargeable  en  that  call  under  his  contract 
and  In  falling  to  make  reply  to  a  letter  by 
tbe  association  to  him  requesting  bim  to 


favor  it  with  his  'Veasona  for  lapaing."  But 
the  assessment,  being  illegal  and  void,  could 
not  affect  the  plaintiff's  rights.  He  was  only 
required  to  pay  legal  assessments.  He  was 
not  required  to  obtain  the  data  upon  which 
to  correctly  figure  out  what  would  be  • 
proper  amount  to  pay  or  tender,  or  to  take 
chances  of  his  tender  being  sufficient  if  re- 
jected, to  preserve  his  rights.  It  was  the 
duty  of  the  association  to  make  a  lawful  as- 
sessment, and  the  only  obligation  cast  upon 
the  plaintiff  under  bis  contract  was  to  pay  it 
on  dne  notice,  when  It  was  lawfully  made 
Neither  was  he  required  to  furnish  the  as- 
sociation with  his  reasons  for  "lapsing." 
There  was  no  provision  in  his  contract  or  tha 
constituticMi  or  by-laws  of  the  assodation  re- 
quiring him  to  do  so. 

It  is  further  claimed  that  the  plaintiff  Is 
estopped  from  asserting  the  invalidity  of 
"Mortuary  Call  98,"  because  her  husbaTid 
had  paid  similar  calls,  for  several  years  prior 
thereto,  without  complaint,  and  which  calls 
were  subject  to  the  same  claim  of  invalidity 
as  is  asserted  now.  Assuming  this  to  be 
true^  it  affords  the  association  no  ground  for 
invoking  an  estoppel,  for  at  least  two  rea- 
sons. In  the  first  place,  the  appellant  can- 
not toke  advantage  of  its  own  wrong,  which 
would  be  tbe  result  If  its  claim  of  estoppel 
were  sustained.  All  these  prior  calls,  if 
levied  upon  the  same  theory  and  at  the  same 
ratio  as  that  of  call  98,  were  equally  Illegal 
with  It,  and  It  was  wrong  for  the  associa- 
tion to  have  levied  them,  or  to  have  Insisted 
upon  their  payment  They  were  demanded 
under  an  Implied  threat  that,  unless  paid,  his 
policy  would  t>e  forfeited,  and  were  paid  un- 
der a  moral  compolsion.  And,  as  said  in 
Duggans  v.  Covenant  Mutual  Life  Ass'n,  87 
IIL  App.  416,  quoting  approvingly  from  a 
prior  decision  of  that  court:  "It  certainly 
cannot  be  said  that  Tuttle,  In  paying  previ- 
ous Illegal  assessments,  acted  fraudulently, 
or  that  be  willfully  did  anything  calculated 
to  mislead  others  to  their  Injury.  When  be 
paid  Illegal  assessments  he  did  so  under  a 
moral  compulsion  and  a  threat  implied,  at 
least  that  if  he  did  not  pay  his  certificate 
would  be  forfeited,  and  the  provisions  made 
for  bis  wife  in  case  of  his  death  be  thereby 
lost  Can  appellant  be  permitted  to  take  ad- 
vantage of  its  own  wrong?  We  say  it  can- 
not" In  tbe  second  place,  and  Independent 
of  the  proposition  that  the  association  could 
not  toke  advantage  of  its  own  wrong,  the 
rule  Is  general  that  the  fact  of  prior  Illegal 
demands  having  been  paid  Imposes  no  legal 
obligation  to  continue  to  pay  them.  The  doc- 
trine of  estc^pel  has  no  application  to  such 
a  case.  Schults  v.  Citizens'  M.  L.  Ins.  Co., 
59  Minn.  815,  61  N.  W.  831;  Ins.  Co.  v. 
Knight  162  III.  470,  44  N.  E.  834.  Some  oth- 
er claims  are  made  by  appellant  In  the  way 
of  estoppel,  which  have,  in  our  opinion,  no 
more  force  than  the  one  Just  disposed  of. 

This  disposes  of  all  the  points  made  on 
behalf  of  appellant  for  a  reversal  which  we 
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deem  merit  dfaensaton.  We  do  not  paaa  iip> 
on  the  point  as  to  tbe  notice  glyen  to  Ben- 
jamin by  tbe  anodatloii  of  tbe  aaBeasment 
In  question,  and  wblcb  tbe  lower  court  found 
was  InanfDclent  Nor  do  we  paaa  upon  tbe 
preliminary  objection  raised  by  plaintiff 
against  tbe  consideration  by  ns  of  tbe  ap- 
peal from  tbe  order  d«iylnf  tbe  new  trial, 
which  she  urges  npon  tbe  ground  that  there 
la  nothing  In  tbe  record  to  show  that  the 
motion  for  •  new  trial  waa  baaed  upon  tha 
tauraffldency  of  the  evldenca  to  anataln  tha 
findings  In  the  ease. 

In  onr  opinion,  tbe  evidence  was  aoffldent 
to  warrant  the  finding  that  the  assessment 
In  qneatlon  waa  contrary  to  the  express 
terms  of  Benjamin's  policy  and  Invalid,  and 
hence  the  Judgment  and  order  appealed  from 
are  affirmed. 


We   conenr: 
8HAW,  J. 


McFABLAND,    J4     HSN- 


(M  Cal.  7SS) 

ROONBT  T.  ORAT  «t  aL    (8.  F.  S.092.)* 
(Supreme  Conrt  of  California.    Jan.  14,  1905.) 

PLKADIIfO— laajOIIIDKB  or  ACnONB — DAICAOE8 
AND  INJUNCTION — INJTTKIK8  TO  FXSaON  AND 
PBOPCRTT— AMKNDKD  PLBADINOS  —  APPKAIr— 
QDSSTIONa  UVIKWABLB— BAaifLaaa  XBBOB. 

1.  Wbere  an  action  was  tried  on  a  second 
amended  complaint,  to  which  an  answer  waa  in- 
terposed, any  error  in  the  rulings  sustaining! 
the  original  and  first  amoided  complaints  waa 
Immaterial. 

2.  In  an  action  for  damages  for  injury  to 
dwelling  houses  caused  by  the  conduct  of  a  stone 

Suarry,  and  to  enjoin  the  farther  maintenance 
hereof,  allegations  of  the  complaint  that  large 
rodn  were  thrown  upon  plaintUTs  premises: 
that  large  amounts  of  dirt  and  screenings  had 
filled  up  the  sewers,  causing  great  volumes  of 
sewer  gas  to  arise  therefrom,  thereby  endanger- 
ing the  health  and  lives  of  plaintiif,  bis  family 
and  tenants ;  that  the  houses  were  injured  from 
flying  rocks,  which  also  endangered  the  lives 
and  safety  of  the  occupants;  that  douds  of 
dust  arose  and  filled  the  air,  to  the  injury  of  the 
health  of  plaintiif  and  his  family— went  to  the 
pr<q>rietv  of  the  injunction,  and  did  not  con- 
stitate  the  basis  of  the  demand  for  damages,  so 
that  a  demurrer  on  the  ground  that  causes  of 
action  for  injuries  to  the  person  and  for  in- 
juries to  property  were  improperly  united,  or 
should  at  least  have  been  separately  stated,  was 
properly  overruled. 

8.  Where  a  complaint  for  damages  was  met  by 
a  spedfic  denial  of  all  its  allegations,  thus  in- 
cluding a  denial  of  all  damages,  and  the  case 
was  tried  on  the  issues  thus  raised,  a  Judgment 
rendered  on  the  merits  would  not  be  reversed 
because  of  the  overruling  of  a  demurrer  address- 
ed to  the  uncertainty  m  the  allegatlmis  of  tbe 
eomplaint  in  respect  to  the  damages  sustained 
by  the  particular  injuries  complained  of. 

4.  Error  in  making  a  second  and  different  or- 
der for  Judgment,  without  setting  aside  or 
modifying  the  first,  is  not  available  upon  an  ap- 
peal from  the  Judgment  on  the  Judgment  roll, 
but  should  be  presented  for  consideration  by  a 
bill  of  exceptions. 

5.  In  a  suit  for  damages  and  for  an  injunts 
tion,  the  failure  of  the  court  to  find  upon  the 
issue  as  to  tbe  right  to  injunction  gives  defend- 
ant no  ground  of  complaint  on  an  appeal  from 
a  judgment  for  damages  without  an  injunction. 

*Rab«arlos  dsnlsd  fisbruarr  U,  IKHh 


Department  2.  Appeal  tmta  Superior. 
Coort,  City  and  Comity  of  San  Francisco;  J. . 
H.  SmwOII,  Judge. 

Actl<m  by  Patrick  Rooney  against  George 
F.  Gray  and  another,  copartners  as  Gray 
Bros.,  and  another.  From  a  Judgment  -  for 
plalntUt,  def endanta  Gray  Broa.  appeaL  Af- 
firmed. 

Fisher  Ames,  for  appellanta.  Bama  Me- 
ELlnne,  for  respondent, 

LORIGAN,  J.  Thla  action  waa  brought  to 
enjoin  the  defendants  the  Gray  Bros,  from 
worldng  and  operating  a  quarry  and  rock- 
omsbing  plant  adjoining  tbe  premises  of 
plaintiff,  in  the  dty  and  county  of  San  Fran- 
dsco,  and  also  to  enjoin  tbe  defendant  Oralg, 
the  owner  of  tbe  premises  upon  which  aald 
quarry  and  rock-cmshing  plant  are  located, 
from  renting  them  to  the  said  Gray  Broa.  for 
such  poipose.  Plaintiff  sought  also  to  re- 
cover damages  In  the  sum  of  $5,000  from  the 
Gray  Broa.  for  Injuriea  to  three  dwelling 
houses  on  his  premises.  It  being  alleged  that 
the  concussions  occasioned  through  the  blast- 
ing operations  In  said  quarry  had  loosened 
and  weakened  the  foundations  of  said  hous- 
es, causing  them  to  settle;  that  the  blasts 
had  broken  tlie  windows  and  projected  large 
rocks  through  the  sides  and  roofs  of  said 
dwellings,  breaking  large  holes  therein,  ren- 
dering them  unfit  for  use  or  occupation;  and 
that  the  said  Gray  Bros,  had  negligently  pla- 
ced large  quantities  of  dirt,  waste  rock,  and 
screenings  from  their  quarry  00  vacant  land 
adjoining  plaintiff's  premises,  which  during 
a  heavy  rainstorm  were  washed  down  and 
carried  on  the  premises  of  plaintiff,  and  de- 
posited to  tbe  depth  of  from  four  to  six  feet 
against  the  west  wail  of  a  two-story  frame 
dwelling  owned  by  plaintiff,  which  caused 
said  dwelling  to  be  thrown  out  of  plumb, 
bulged  In  the  center,  and  greatly  Injured. 
The  court  rendered  judgment  In  favor  of 
plaintiff  against  the  Gray  Bros,  for  $1,600, 
and  in  favor  of  the  defendant  Craig  against 
plaintiff  for  costs.  From  this  Judgment  the 
Gray  Bros,  appeal,  and  the  case  is  presented 
here  upon  the  Judgment  roll,  accompanied  by 
bills  of  exceptions  as  to  some  points  of  al- 
leged error  not  available  on  the  face  of  the 
loIL 

1.  Tba  complaint  In  this  case  was  twice 
amended,  and  It  is  urged  tliat  the  court  erred 
In  overruling  defendants'  several  demurren 
to  the  original  and  tbe  two  am«ided  com- 
plaints, and  denying  their  motion  to  make 
the  original  complaint  more  certain  and  defi- 
nite, as  likewise  their  motions  to  strike  out 
certain  portions  of  tbe  second  amended  com- 
plaint, and  it  Is  the  accuracy  of  the  rulinfrs 
of  the  court  on  these  several  motions  whiclr 
Is  presented  under  the  bills  of  exceptions. 
We  are  not  concerned,  however,  with  the  rul- 
ings of  tbe  court  upon  the  original  or  first 
amended  complaint  These  pleadings  were 
superseded   by    the    second   amended  eom* 
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plaint,  -which  was  answered  by  the  defend- 
ant, and  upon  the  Issues  thus  made  the 
cause  was  tried  and  Judgment  rendered.  If 
this  second  amended  complaint  was  not  vul- 
nerable to  the  attadc  the  defendants  made 
upon  It  by  demurrer  or  motion  to  strike  out; 
then  It  is  of  no  moment  whether  the  court 
erred  in  its  rulings  on  the  demurrer  or  mo- 
tion to  the  previous  pleadings  of  plaintiff  or 
not  The  sufficiency  of  this  last  pleading  is 
alone  in  question. 

This  demurrer  to  the  second  amended  com- 
plaint—-to  treat  of  it  briefly,  and  in  respect  to 
the  particular  points  upon  which  it  is  urged 
it  should  have  been  sustained — was  interpos- 
ed upon  the  assumption,  unwarranted  by  the 
pleadings,  that  the  complaint  was  framed  for 
the  recovery  of  damages  solely,  while  it  !■ 
clear  that  under  It  plaintiff  sought  an  in- 
junction to  restrain  defendants  from  further 
prosecuting  blasting  and  rock  crushing  in  the 
vicinity  of  his  premises,  as  well  as  for  dam- 
ages which  he  alleged  he  had  already  sus- 
tained ill  injuries  to  his  dwellings  thereby. 
With  a  view  of  sustaining  a  right  to  an  In- 
junction, plaintiff  averred,  among  other 
things,  that  the  quarry  was  operated  in  such 
a  manner  by  the  Grays  as  to  constantly 
throw  large  rocks  upon  his  premises,  which 
covered  the  land  with  debris;  that  large 
amounts  of  dirt  and  screenings  from  said 
quarry,  deposited  by  the  defendants  on  the 
streets  and  sidewalks  adjoining  the  premises 
of  plaintiff,  had  been  swept  by  wind  and  laln 
upon  his  premises,  filling  up  the  sewers,  pre- 
venting the  sewage  from  flowing  therein,  and 
causing  great  volumes  of  sewer  gas  to  arise 
therefrom,  endangering  the  health  and  lives 
of  plaintiff,  his  family  and  tenants;  that  his 
houses,  two  of  which  were  occupied  by  ten- 
ants, and  one  by  himself,  were  being  Injured 
from  rocks  cast  upon  and  hurled  through 
them,  and  the  lives  and  safety  of  their  occu- 
pants endangered  thereby;  that  ttie  effect  of 
the  said  blasts  and  operations  of  the  rock 
crusher  was  to  cause  great  clouds  of  dust 
and  fine  sand  to  arise,  filling  the  air  about 
and  In  plaintiff's  houses,  to  the  great  Injury 
of  the  health  of  the  plaintiff  and  his  family; 
and  that  said  dust  settled  in  the  houses,  ruin- 
ing the  cai-pets,  curtains,  and  household  fiu-- 
niture  therein.  It  is  clear  from  these  alle- 
gations of  the  complaint  that  they  were 
made  with  a  view  of  obtaining  an  Injunction 
against  defendants,  and,  except  as  to  the  al- 
legations of  plaintiffs  Injuries  to  bis  houses 
from  blasts,  were  not  made  the  basis  of  the 
demand  for  damages.  So  that,  in  this  view, 
there  was  no  merit  In  defendants'  demurrer 
on  the  ground  that  several  causes  of  action — 
damages  for  Injuries  to  the  person  and  dam- 
ages for  injuries  to  the  property — were  Im- 
properly united,  or,  if  not  Improperly  united, 
should  have  been  separately  stated,  and 
heiice  the  demurrer  on  this  ground  was  prop- 
erly' overruled.  The  only  damages  sought 
wore  for  Injuries  to  the  houses — particularly 
the  Iwo-story  dwelling,  the'  allegations  con- 


cernhig  which  we  have  already  called  atten- 
tion to. 

There  are  other  grounds  of  demurrer  in- 
terposed, which  could  not  possibly  have  any 
merit,  unless  on  the  assumption  that  the 
complaint  was  solely  one  for  damages;  and, 
as  it  appears  that  that  assumption  is  entirely 
erroneous,  it  would  be  waste  of  time  to  at- 
tempt  to  discuss  them. 

The  demurrer  urged,  also,  yarious  parttco^ 
lars  in  which  the  complaint  was  uncertain, 
most  of  which,  like  the  other  grounds  of  de- 
murrer Just  disposed  of,  being  predicated  on 
a  false  theory  as  to  the  scope  of  the  com- 
plaint, have  no  force.  It  ia  particularly  in- 
sisted, however,  in  the  same  line,  that  the 
demurrer  should  have  been  sustained  upon 
the  ground  that;  as  to  the  injuries  to  his 
property  for  which  plaintiff  did  seek  dam- 
ages, the  complaint  is  uncertain  as  to  the 
manner,  extent,  or  amount  thereof.  It  must 
be  conceded  that  a  more  perfect  pleading  in 
this  respect,  as  in  some  other  particulars, 
might  have  been  prepared,  especially  after 
three  efforts  in  that  regard,  and  It  is  possible 
that  It  may  be  to  some  extent  open  to  the 
last  objection  urged  against  It — that  It  does 
not  set  forth  with  sufficient  certainty  the 
exact  amount  of  damages  sustained  by  the 
particular  injuries  complained  of,  although, 
as  to  the  manner  and  extent  of  those  Inju- 
ries, the  complaint  Is  clearly  certain  enough. 
Yet  we  do  not  think  it  so  fatally  defective 
as  to  the  allegation  of  damages  tliat  the  or- 
der of  the  court  overruling  it  should  work  a 
reversal.  The  general  rule  requiring  the 
amount  of  damages  sustained  by  several  al- 
leged wrongful  acts  of  a  defendant  to  be 
stated  with  exactness  is  in  order  that  the 
defendant  may  have  an  opportunity  of  de- 
termining whether  he  will  concede  a  good 
cause  of  action  for  any  or  all  of  the  amounts 
claimed,  or  that.  If  not  so  conceding,  he  may 
be  able  to  prepare  himself  with  evidence  up- 
on the  trial  to  contest  them.  Mallory  t. 
Thomas,  98  Oal.  647,  33  Pac.  757;  Foerst  v. 
Kelso,  131  Cal.  378,  63  Pac.  681.  Now  It 
is  quite  evident  from  the  record  In  this  case 
that  the  defendants  were  not  injured  by  the 
refusal  of  the  court  to  sustain  the  demurrer 
in  this  respect  under  the  above  rule,  or  any 
extension  of  It  which  now  suggests  itself  to 
us,  because  the  answer  of  the  defendant  con- 
sists of  a  specific  dental  of  all  the  allegations 
of  the  complaint.  They  deny  that  any  of  the 
injuries  asserted  by  plaintiff  occurred  either 
through  their  acts  or  at  all.  Having  present- 
ed these  square  issues,  and  the  cause  having 
been  tried  on  them,  it  cannot  be  said  that  the 
alleged  uncertainty  in  the  complaint  as  to 
the  amount  of  damages  claimed  to  have  been 
sustained  by  plaintiff  could  have  misled  or 
prejudiced  the  appellants,  as  their  contention 
was  that  the  plaintiff  had  suffered  no  Injtffy 
at  all.  When  a  case  has  been  tried  and  a 
judgment  rendered  on  the  facts,  in  order  to 
warrant  a-  reversal  upon  the  ground  of  error 
in  overruling  a  demurrer  interposed  on  the 
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ground  of  uncertainty  In  the  complaint,  It 
must  appear  that  some  substantia]  right  of 
the  demurrant  has  been  affected — some  prej- 
udicial error,  as  distinguished  from  abstract 
error,  suffered  by  him — or  he  has  no  room  for 
complaint.  Alexander  t.  Central  L.  &  M. 
Co.,  104  Cal.  537,  38  Pac  410;  Foerst  v.  Kel- 
so, supra. 

As  to  the  motion  to  strike  out  portions  of 
the  second  amended  complaint  it  is  enough 
to  say  that  the  court  granted  the  motion  as 
far  as  the  defendant  was  entitled  to  it. 

2.  In  the  record  appears  a  "minute  order 
for  judgment"  made  by  the  trial  court  May 
10,  1901,  ordering  that  plaintiff  have  judg- 
ment against  defendant  for  the  sum  of  $50. 
On  December  7,  1901,  findings  and  conclu- 
sions of  law  awarding  plaintiff  $1,500  dam- 
ages were  filed,  and  a  judgment  for  that 
amount  recorded  and  docketed.  It  is  insist- 
ed by  appellants  that  the  court  erred  In  mak- 
ing a  second  and  different  order  for  judg- 
ment, without  setting  aside  or  modifying  the 
first.  But  this  point  is  not  available  to  the 
appellants  on  the  record.  It  cannot  be  con- 
sidered upon  an  appeal  from  the  judgment 
on  the  judgment  roll  alone.  It  should  hare 
been  presented  for  consideration  to  this  court 
on  a  bill  of  exceptions.  The  first  order  for 
judgment  may  have  been  set  aside  by  con- 
sent of  the  parties  or  by  an  order  of  the 
court,  and  the  entry  in  the  minutes  to  that 
effect  would  not  appear  in  the  judgment  roll. 
As  is  said  In  Paige  v.  Roeding,  96  Cal.  391, 
31  Pac.  204,  relative  to  the  setting  aside  of 
a  prior  judgment,  and  which  applies  with  all 
the  more  force  as  to  setting  aside  a  prior  or- 
der: "Circumstances  may  have  arisen  where- 
in the  trial  court  would  have  been  justified, 
under  the  law,  in  setting  aside  the  first  find- 
ings and  judgment,  and  in  filing  the  second 
findings  and  judgment;  and,  with  no  show- 
ing to  the  contrary,  we  must  assume  that 
such  circumstances  did  arise.  •  *  *  As 
already  suggested,  we  find  no  bill  of  excep- 
tions In  the  record,  and  it  Is  only  upon  a  bill 
of  exceptions  that  we  would  be  allowed  to 
examine  into  the  sufficiency  of  the  reasons 
which  moved  the  court  to  set  aside  and  de- 
clare void  Its  first  judgment  rendered  in  the 
case.  Its  order  may  have  been  erroneous,  or 
It  may  have  been  entirely  void;  but  the  mat- 
ter is  not  a  proper  subject  of  incjulry  before 
us,  not  having  been  presented  for  a  review 
In  any  form  authorized  by  the  statute."  Al- 
so Von  Schmidt  v.  Von  Schmidt,  104  Cal.  549, 
38  Pac.  361. 

3.  There  Is  nothing  in  the  point  that  the 
court  failed  to  find  uiion  the  issue  as  to  the 
right  to  an  Injunction.  As  we  read  the  find- 
ings, we  think  it  did.  But  if  it  did  not,  It 
could  not  affect  the  Judgment  which  was  ren- 
dered. This  was  soleiy  for  daniagps,  and 
was  based  upon  sufllcient  finJings  to  war- 
rant it;  and  plaintiff  was  entitled  to  recover 
such  damages  thereunder,  whether  there  was 
a  finding  on  the  issue  of  the  right  to  an  in- 
junction or  not.    The  court  awarded  no  In- 


junction against  appellants,  and  they  hare 
no  cause  to  complain. 
The  judgment  appealed  from  Is  affirmed. 


We   concur: 
SHAW,  J. 


McFARLAND,    J.;    HEX- 


IM  Cal.  1 
MARIPOSA  COUNTY  v.  KNOWLES.    (S.  F. 
4,031.)* 

(Supreme  Court  of  California.    Jan.  18,  1904.) 

PBIVATB  BOAD— SUFFICIENCT  OF   BOND— DE- 
POSIT OF  DAUAOES. 

1.  The  validity  of  the  bond  required  by  Pol, 
Code,  i  2R92,  to  be  filed  with  a  petition  for  a 
private  road,  is  not  affected  by  inaccurate  re- 
citals aa  to  the  petition  if  the  petition  is  suffi- 
ciently identified. 

2.  Where,  by  the  terms  of  a  bond,  the  prin- 
cipal and  each  surety  is  bound  in  the  sum  spec- 
ified, the  bond  is  both  joint  and  aeveral  for  that 
sum,  whether  it  is  so  stated  or  not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  {{  105,  106.] 

3.  Pol.  Code,  S  4145,  providing  that  the  coun- 
ty treasurer  shall  receive  no  money  into  the 
treasury  unless  accompanied  by  a  certificate  of 
the  auditor,  has  no  application  to  money  as 
damages  for  laying  out  a  road  deposited  with 
the  treasurer  pursuant  to  section  2689. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court  Mariposa  Coun- 
ty;   J.  J.  Trabucco,  Judge. 

Condemnation  proceedings  by  the  county 
of  Mariposa  against  M.  C.  Knowles.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  A.  Wall,  for  appellant  J.  A.  Adair. 
DIst.  Atty.,  for  respondent 

SMITH,  C.  This  Is  a  proceeding  to  con- 
demn a  right  of  way  for  a  private  road  over 
the  land  of  the  defendant  The  plaintiff 
bad  judgment,  and  the  appeal  is  by  the  de- 
fendant from  an  order  denying  bis  motion 
for  a  new  trial. 

From  the  findings  It  appears  that  all  the 
proceedings  before  the  board  of  supervisors 
were  regular.  But  the  finding  as  to  the  bond 
to  accompany  the  petition  required  by  sec- 
tions 2092  and  2683  of  the  Political  Code  is 
attacked  as  not  justified  by  the  evidence; 
as  Is  also  the  finding  as  to  the  deposit  in 
the  treasury  of  the  $25  allowed  as  damages 
by  the  viewers,  as  required  by  the  proviso 
in  section  2689  of  the  same  Code. 

As  to  the  bond  the  objections  are  "that 
the  bond  is  joint  and  no  liability  is  fixed 
on  the  principal,"  and,  consequently,  none 
on  the  sureties;  and  that  In  the  recitals  of 
the  bond  the  petition  Is  Inaccurately  refer- 
red to  as  praying  for  a  road  "over  the  land 
of"  defendant  But  as  to  the  latter  point 
the  description  given  Is  none  the  less  ac- 
curate, because  the  road  was  also  over  the 
land  of  Uelm,  wiio  was  one  of  the  petition- 
ers; nor  (provided  the  identity  of  the  peti- 
tion    referred    remains     sufllciently    clear) 

*Rehearlns  denied  Febraary  17,  19(6. 
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would  a  mistake  In  the  recitals  in  the  bond 
affect  ita  validity;  nor  (assuming  for  tlie 
purpose  of  the  decision  that  under  the  pro- 
Tisions  of  section  2690  of  the  Political  Code 
objections  to  the  bond  can  be  considered) 
Is  the  other  objection  more  tenable.  By 
the  terms  of  the  bond  the  principal  and  each 
of  the  sureties  is  bound  in  the  sum  of  |100, 
and  the  bond  is  therefore  both  Joint  and 
several  for  that  amount  Nor  -would  the  ef- 
fect of  the  bond  have  been  altered  had  tbe 
words  erased  from  the  penal  clause,  which 
purport  to  bind  the  parties  "Jointly  and  sev- 
erally," been  suffered  to  remain. 

The  objection  to  the  finding  as  to  the  de- 
posit of  the  $25  damages  is  also  untenable. 
It  Is  not  disputed  that  this  amount  was 
deposited  in  the  treasury  by  Helm,  as  a 
party  interested  in  the  road,  under  the  pro- 
viso in  section  2689  of  the  Political  Code, 
cited,  or  that  it  was  kept  separate  from  the 
county  moneys,  which  was  all  that  was  re- 
quired. The  provision  of  the  section  requir- 
ing the  damages  "to  be  set  apart  in  tbe 
treasury  out  of  the  proper  ftmd"  applies 
only  to  the  county  moneys,  and  not  to  mon- 
eys paid  by  a  private  party  under  the  pro- 
viso. Nor  have  tbe  provisions  of  section 
4145  of  the  Political  Code,  relating  to  au- 
ditor's certificate,  any  application  to  such 
moneys.  Heppe  v.  Johnson,  73  Cal.  265, 
14  Pac.  833. 

I  advise  that  the  order  appealed  from  be 
affirmed. 

We  concur:   GRAY,  C;  COOPER,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  Is  affirmed: 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

W  Cal.  21 

BURBRIDGE  v.  RAUER  et  al.    (L.  A. 
1,615.) 

(Supreme  Court  of  California.    Jan.  20,  1905.) 

JUDOMENT8— ACTIONS  TO  SET  ASIDE— PLEAniNQ 
—PBESUMPTIONS— EXISTENCE   OF   DEFENSE. 

1.  An  allegation  of  a  complaint  to  set  aside 
a  justice's  judgment  that  the  note  on  which  the 
judgment  was  obtained  was  never  signed  by  any 
member  of  any  firm  of  which  plaintiff  was  a 
member,  "to  his  knowledge,"  leaves  it  to  be  pre- 
sumed, in  support  of  the  judgment,  that  it  was 
so  signed  without  plaintiff's  knowledge,  so  as 
to  bind  not  only  the  firm,  but  plaintiff  himself 
individually. 

2.  A  further  allegation  that,  at  the  date  of 
the  commencement  of  the  justice's  court  action, 
nothing  was  due  or  unpaid  to  defendant's  as- 
signor from  plaintiff,  permits  of  the  presump- 
tion in  support  of  the  judgment  that  at  that 
date  the  amount  claimed  was  due  and  unpaid 
to  defendant,  who  was  then  assignee  and  owner 
of  the  claim. 

3.  A  complaint  to  set  aside  a  justice's  judg- 
ment, procured  without  any  fraud  on  causes  of 
action  barred  by  limitations  at  the  time  the  suit 
to  set  aside  the  judgment  is  commenced,  is  fa- 
tally defective  where  it  fails  to  affirmatively 
show  that  there  was  a  good  defense  to  the  jus- 
tice's court  action. 


Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;    M.  T.  Allen,  Judge. 

Action  by  O.  H.  Burbridge  against  J.  J. 
Rauer  and  another.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,   defendants  appeal.    Reversed. 

Powers  &  Holland,  for  appellants.  Borden 
&  Carhart  and  George  J.  Lovejoy,  for  re- 
spondent 

GRAY,  C.  This  is  an  action  In  which  the 
plaintiff  obtained  a  decree  relieving  him 
from  a  money  Judgment  theretofore  obtain- 
ed against  him  by  the  defendant  Rauer  In 
the  Justice's  court  restraining  the  enforce- 
ment thereof,  and  declaring  said  Judgment 
to  have  been  obtained  without  Jurisdiction, 
and  to  be  void  and  of  no  effect  The  defend- 
ants appeal  from  the  decree,  and  from  au 
order  denying  them  a  new  trial. 

The  appellants  contend  that  the  complaint 
falls  to  state  a  cause  of  action,  or  ground  for 
the  interposition  of  equity,  for  the  reason 
that  it  does  not  show  that  the  plaintiff  in 
this  case  has  or  had  any  defense  to  the  ac- 
tion in  the  Justice's  court.  We  think  this 
contention  is  well  founded,  and  that  the 
general  demurrer  of  defendants  to  the  com- 
plaint should  have  been  sustained. 

The  complaint  herein,  so  far  as  necessary 
to  be  stated,  runs  as  follows: 

"That  heretofore,  to  wit  on  August  28, 
1897,  the  said  defendant  Rauer  commenced 
an  action  in  the  Justice's  court  of  the  city 
and  county  of  San  Francisco,  state  of  Cal- 
ifornia, entitled  as  follows:  'J.  J.  Rauer. 
Plaintiff,  V.  First  Doe,  Second  Doc,  Third 
Doe,  and  Fourth  Doe,  Associated  Together 
and  Doing  Business  under  the  Firm  Name 
and  Style  of  Burbridge  &  Co.,  Defendants.' 
That  in  and  by  the  complaint  filed  in  the 
said  action  he  alleged  that  on  the  31st  day 
of  January,  1896,  at  the  city  and  county  of 
San  Francisco,  state  of  California,  the  de- 
fendants named  in  said  action  made  and  de- 
livered to  one  H.  Wahl  a  promissory  note; 
a  copy  of  said  alleged  promissory  note  being 
set  up  in  said  complaint  and  being  in  the 
words  and  figures  following,  to  wit: 

"  'San  Francisco,  Cal.,  Jan.  31,  1896.  On 
or  before  one  year  after  date,  we  promise 
to  pay  to  the  order  of  H.  Wahl  (without  in- 
terest) one  hundred  and  eighteen  and  ">/i»» 
dollars  ($118.75),  at  our  office,  value  received. 
Burbridge  &  Co. 

"  '$118.75  due  January  31,  1897.' 

"That  said  complaint  further  alleged  that 
the  defendants  therein  named,  though  re- 
quested, had  failed  and  refused  to  pay  the 
said  note,  or  any  part  thereof,  and  that 
prior  to  the  commencement  of  this  action 
the  said  H.  Wnbl  indorsed  the  said  note  to 
the  plaintiff  in  said  action,  and  that  said 
plaintiff  is  still  the  owner  and  holder  there- 
of. The  said  complaint  further  alleged  as  a 
separate  cause  of  action  against  the  defend- 
ants therein  named  that  there  Is  now  due. 
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owing,  and  unpaid  from  said  defendants 
the  sum  $120  for  moneys  loaned  and  advan- 
ced to  the  defendants  within  two  years  last 
past,  at  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  at  their  special 
instance  and  request,  by  one  W.  S.  Bay; 
that  the  defendants  therein  named,  though 
requested,  have  failed,  neglected,  and  re- 
fused to  pay  said  sum  of  $120,  or  any  part 
thereof;  that  prior  to  the  commencement 
of  said  action  the  said  Bay  sold,  assigned, 
and  transferred  to  the  plaintiff  therein  nam- 
ed all  his  right,  title,  and  interest  In  and 
to  the  said  claim  and  demand  against  the 
defendants." 

The  complaint  then  alleges  tlutt  the  plain- 
tiff herein  was  never  in  fact  served  with 
summons  in  the  justice's  court  action,  though 
the  sheriff's  return  thereon  showed  that  he 
was  so  served.  The  complaint  continues. 
"•  •  •  And  plaintiff  further  alleges  that 
the  pretended  promissory  note  attempted  to 
be  set  forth  in  the  said  action  of  Bauer  v. 
Doe  et  al.  was  never  signed  by  him,  or  by 
any  member  of  any  firm  or  copartnership 
of  which  plaintiff  was  a  member,  to  his 
knowledge;  and  plaintiff  further  alleges  that 
at  the  time  of  the  commencement  of  said 
action  of  Bauer  y.  Doe  et  al.  there  was  not 
due,  owing,  or  unpaid  from  this  plaintiff, 
or  from  any  firm  or  copartnership  of  which 
this  plaintiff  was  a  member,  unto  the  said 
W.  S.  Bay,  the  sum  of  $120,  or  any  other 
Slim." 

There  Is  no  direct  statement  In  the  com- 
plaint and  nothing  to  show  that  the  note 
was  not  executed  by  the  copartnership  of 
which  plaintiff  herein  appears  to  have  been 
a  member.  The  statement  that  the  note 
was  never  signed  by  any  member  of  any 
firm  or  copartnership  of  which  plaintiff  was 
a  member,  "to  his  knowledge,"  leaves  it  to 
be  presumed,  in  support  of  the  justice's  court 
judgment,  that  it  was  so  signed  without  his 
knowledge,  but  in  such  a  manner  as  to  bind 
not  only  the  firm,  but  also  the  plaintiff  here- 
in in  his  individual  capacity.  The  further 
allegation  that  at  the  date  of  the  commence- 
ment of  the  justice's  court  action  nothing 
was  due  or  unpaid  to  Bay  from  plaintiff 
leaves  us  also  to  presume  tiiat  at  that  date 
the  $120,  of  the  second  cause  of  action,  was 
due  and  nnpaid  to  Bauer,  the  plaintiff  In 
that  action,  who  was  at  that  time  the  as- 
signee and  owner  of  the  claim.  The  causes 
of  action  set  out  in  the  justice's  court  case 
were  barred  by  limitation  before  the  com- 
mencement of  the  present  action,  and  there 
was  nothing  to  show  that  the  plaintiff  in 
that  case  was  guilty  of  any  fraud  in  the 
procurement  of  the  judgment  Hence  it 
would  be  inequitable  to  set  aside  the  judg- 
ment without  an  affirmative  showing  in  the 
complaint  that  there  was  a  good  defense 
to  the  justice's  court  action.  Gregory  v. 
Ford.  14  Oal.  139,  73  Am.  Dec.  639;  Uamisb 
V.  Brnnier.  71  Cal.  155,  11  Pac.  888;  Eldred 
v.  White,  102  Cal.  600,  30  Pac.  944;  Parsons 


T.  Wels,  77  Pac.  1007.  "Equity  will  not 
overturn  a  judgment  valid  on  its  face  un- 
less it  is  an  unjust  judgment."  "It  must 
be  against  conscience,  and  it  must  be  made 
to  appear  that  a  like  judgment  would  not 
follow  in  the  same  action,  or  upon  the  same 
cause  of  action."  Harnish  v.  Bramer,  su- 
pra. This  defect  in  the  complaint  is  mate- 
rial, and  was  not  cured  by  the  subsequent 
trial,  findings,  and  judgment  The  com- 
plaint lacked  an  essential  and  necessary  al- 
legation in  a  case  of  this  character,  and  Is 
fatally  defective.  It  is  therefore  unneces- 
sary to  consider  other  questions  presented 
in  the  briefs. 

The  judgment  and  order  should  be  revers- 
ed. 

We  concur:   HABBISON,  C;  SMITH,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  are  rever- 
sed: McFAKLAND,  J.;  LOBIGAN,  J.;  HEN- 
SHAW,  J. 

!«  Cal.  3 
KENT  et  al.  ▼.  WILLIAMS  et  al.    (S.  P. 
3,046.) 

(Supreme  Court  of  California.    Jan.  19,  1905.) 

APPEAI/— LAW  OF  THE  CASE — NEW  TRIAI<— 0«- 
nKB  —  CONSTBUCTION  —  NOTICE  OF  MOTION— 
CONTRACTS  CONCEBNINO  LAND  —  RECOBDINO 
OF  CONTBACT  —  SaFPICIENOT— LIMITATIONS— 
SETTINa  UP  N£W  CAUSE  OF  ACTION— ESTOP- 
PEL. 

1.  The  determination  of  the  appellate  court  be- 
comes the  law  of  the  case,  and  is  binding  on 
the  parties  on  another  trial. 

2.  Where  a  notice  of  motion  for  a  new  trial 
by  one  defendant  placed  no  limitation  as  to  the 
issues  upon  which,  or  the  parties  between  whom, 
such  motion  would  be  made,  but  stated  in  gen- 
eral terms  that  it  was  intended  to  move  for  a 
new  trial  "of  the  above-entitled  action,"  and 
the  order  granting  the  motion  was  in  general 
terms  that  the  motion  "for  a  new  trial  herein" 
is  granted,  the  order,  in  effect,  set  aside  the 
judgment  as  to  all  parties,  notwithstanding  a 
recital  in  the  findings  of  fact  that  it  was  of  no 
effect  as  between  plaintiff  and  one  of  defend- 
ants. 

8.  Where  the  question  was  whether  plaintiff 
or  one  of  defendants  should  be  first  entitled  to 
enforce  a  lien  on  a  tract  of  land,  and  judg- 
ment was  rendered  in  favor  of  plaintiff,  an 
order  granting  a  new  trial  on  the  motion  of  the 
defendant  claiming  the  lien  was  binding  on  the 
defendant  who  owned  the  land,  irrespective  of 
whether  he  had  notice  of  the  motion,  or  made 
any  appearance  on  the  hearing  thereof,  the 
judgment  being  of  such  a  character  that  the 
court  could  not,  by  granting  a  new  trial,  va- 
cate it  as  between  plaintiff  and  the  other  lienor, 
and  leave  it  In  force  as  between  plaintiff  and 
the  owner. 

4.  Civ.  Code,  $  1158,  declares  that  any  instru- 
ment in  writing  affecting  the  title  to  real  prop- 
erty may  be  recorded;  section  1213  declares 
that  every  conveyance  which  is  recorded  as  pre- 
scribed shall  be  constructive  notice  to  subxe- 
quent  purchasers,  etc. ;  and  by  section  1215  the 
term  "conveyance"  embraces  every  instrument 
in  writing  by  which  the  title  to  any  real  estate 
may  be  affected ;  and  County  Government  Act, 
8  124  (Gen.  Laws  1003,  p.  157),  requires  the 
county  recorder  to  record  the  instruments  in 
separate  books  for  deeds,  mortgages,  and  "other 
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instruments.'*  BeU,  that  where  a  contract  for 
the  sale  of  laad  called  for  a  conveyance  thereof 
on  the  full  payment  of  the  purchase  price,  and 
required  the  vendee  to  deposit  a  deed  in  escrow 
in  favor  of  the  vendor,  conveying  certain  other 
land,  and  re<iuired  the  vendee  to  apply  the  pro- 
ceeds of  all  sales  of  such  land  to  the  payment 
of  his  purchase-money  note,  a  record  of  such 
contract  in  the  volume  of  "covenants"  was  con- 
structive notice  to  subsequent  incumbrancers. 

5.  Civ.  Code,  i  1171,  declares  that  grants  ab- 
solute in  terms  are  to  be  recorded  in  one  set 
of  books  and  mortgages  in  another.  Held,  that 
the  mere  fact  that  an  instrument  purporting  to 
be  an  absolute  grant  may  be  shown  to  be  a 
mortgage,  does  not  authorize  it  to  be  recorded 
among  mortgages. 

6.  A  contract  concerning  land,  and  describ- 
ing it  as  an  undivided  one-quarter  interest  in 
1,700  acres,  covering  the  greater  portions  of  sec- 
tions 21,  28.  and  33,  in  township  13  south,  range 
23  east,  in  Fresno  county,  Cal.,  was  not  void  by 
reason  of  uncertainty  in  description. 

7.  Const,  art.  6,  $  5,  provides  that  an  action 
for  the  enforcement  of  a  lien  on  real  estate 
may  be  commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof,  ia  situated  ;  and 
by  Code  Civ.  Proc.  g  726,  there  can  be  but  one 
action  for  the  recovery  of  a  debt  secured  by 
mortgage.  Plaintiff,  having  a  lien  on  two  par; 
eels  of  land,  one  situated  in  F.  county  and  one 
in  another  county,  sued  in  P.  county  to  enforce 
the  lien  on  the  land  therein,  and  judgment  was 
erroneously  rendered  for  a  sale  of  that  land, 
but  on  a  motion  for  a  new  trial  the  judgment 
was  set  aside.  Beld.  tliat  the  court  did  not  lose 
jurisdiction  to  render  a  judgment  directing  a 
sale  of  the  land  in  both  counties  to  satisfy  all 
liens  thereon  by  reason  of  the  erroneous  judg- 
ment, which  had  been  vacated  after  the  ascer- 
tainment of  error. 

8.  Where  a  note  given  for  the  price  of  land 
was  secured  by  a  lien  on  that  land  and  on  an- 
other tract  belonging  to  the  vendee,  and  within 
four  years  after  the  maturity  of  the  note  the 
payee  sued  to  enforce  the  lien  on  the  latter  land, 
a  subsequent  addition  of  a  prayer  seeking  to 
foreclose  the  lien  on  the  other  tract  did  not 
introduce  a  new  cause  of  action,  but  merely 
added  a  prayer  for  additional  relief,  which  the 
court  would  have  been  authorized  to  grant  with- 
out such  amendment,  under  Code  Civ.  Proc.  § 
580,  providing  that  the  court  may  grant  any 
relief'  consistent  with  the  case  made  by  the 
complaint. 

9.  The  fact  that  on  appeal  counsel  for  plain- 
tiff erroneously  claimed  before  the  Supreme 
Court  that  the  action  was  brought  only  for  the 
foreclosure  of  plaintiff's  lien  on  a  certain  piece 
of  land,  did  not  estop  him  from  thereafter 
claiming,  in  accordance  with  the  opinion  of  the 
Supreme  Court  on  appeal,  the  right  in  the  same 
action  and  on  the  original  complaint  to  foreclose 
a  lien  not  only  on  such  tract,  but  on  another. 

10.  An  order  refusing  to  vacate  a  prior  order  or 
judgment,  from  which  an  appeal  may  be  taken,  is 
not  appealable  unless  there  is  a  record  which 
presents  matters  for  consideration  that  could  not 
be  presented  on  the  appeal  from  the  original 
order  or  judgment. 

11.  Code  Civ.  Proc.  8  661,  provides  that,  when 
a  motion  for  a  new  trial  is  made  on  the  minutes 
of  the  court,  a  statement  shall  be  subsequently 
prepared  and  settled,  which  shall  contain  "the 
grounds  argued"  before  the  court  for  a  new 
trial,  and  only  those  grounds,  with  so  much  of 
the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them.  Ilcld.  that  an  order  denying  a 
new  trial  was  not  subject  to  review  on  appeal 
where  the  transcript  contained  a  document  pur- 
porting to  be  a  statement  under  the  statute, 
which  was  signed  by  the  attorneys  and  filed  with 
the  clerk,  but  did  not  appear  to  have  been  set- 
tled or  authenticated  by  the  judge,  and  did  not 
contain  any  specifications  of  error,  or  purport 
to  show  what  grounds  were  argued  before  the 
court. 


Department  2.  Appeal  frona  Superior 
Court,  Fresno  County;  M.  K.  Harris,  Judge. 

Action  by  D.  G.  Kent  and  others  against 
W.  M.  Williams  and  another.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendant  the  San 
Francisco  Savings  Union  appeals.    Affirmed. 

H.  C.  Campbell,  for  appellant  John  Beyn- 
oldSk  for  respondents. 

PER  CURIAM.  There  bare  been  two  ap- 
peals heretofore  In  the  present  case,  and  tbe 
facts  involved  In  the  eontroversy  are  set 
forth  in  the  opinions  therein.  114  Cal.  537, 
46  Pac.  462;   130  Cal.  401,  62  Pac.  620. 

Upon  the  first  trial  of  the  cause,  in  1895. 
tbe  superior  court  rendered  Judgment  In 
favor  of  the  plaintlfTs,  and  afterwards,  upon 
tbe  motion  of  tbe  appellant  herein,  granted  a 
new  trial,  which,  upon  an  appeal  therefrom 
by  the  plaintiffs,  was  affirmed  by  this  court 
upon  tbe  ground  that,  as  tbe  plaintiffs  beld 
a  lien  for  their  claim  upon  tbe  Oakland  as 
well  as  upon  the  Fresno  property,  while  the 
appellant  herein  beld  a  lien  only  upon  the 
Fresno  property,  tbe  superior  court  should 
have  directed  a  sale  of  the  Oakland  prop- 
erty before  resorting  to  the  Fresno  property. 
Upon  the  next  trial  of  the  cause  in  1897,  tbe 
superior  court  beld  that  tbe  -  Judgment  of 
1895  had  become  flnal  as  between  the  pIaIn-< 
tiffs  and  Williams,  and  that  it  was  without 
Jurisdiction  to  change  Its  terms  as  against 
Williams,  and  that  by  reason  of  the  former 
decision  of  this  court  that  the  Fresno  prop- 
erty could  not  be  sold  until  after  tbe  sale  of 
the  Oakland  property  there  could  be  no  Judg- 
ment for  the  fweckeure  of  the  plaintiffs' 
lien  upon  either  tbe  Oakland  or  tbe  Fresna 
property,  and  therefore  rendered  Judgment 
that  tbe  plaintiffs  take  nothing  by  their  ac- 
tion. Upon  an  appeal  by  the  plaintiffs  from 
that  Judgment  it  was  reversed,  and  upon  the 
next  trial  of  the  cause  tbe  superior  court. 
rendered  Judgment  in  favor  of  the  plaintiffs 
for  the  amount  of  their  claim,  and  directing 
a  snle  in  satisfaction  thereof,  first,  of  tbo 
Oakland  property,  and,  if  tbe  proceeds  there- 
of are  iusufUcient  to  satisfy  their  claim,  tben 
of  tbe  Fresno  property.  From  this  Judg- 
ment the  Sail  Francisco  Savings  Union  has 
taken  tbe  present  appeal. 

1.  The  main  point  urged  by  tbe  appellant 
in  support  of  Its  appeal  Is  that,  as  Williams 
took  no  steps  to  set  aside  tbe  Judgment  of 
1895,  and  as  the  order  granting  a  new  trial 
upon  that  Judgment  was  made  solely  upon 
Its  motion,  the  Judgment  against  Williams 
became  final,  and  there  could  be  no  further 
trial  of  the  case  as  against  blm;  that,  as  this 
court  held  upon  the  first  appeal  that  the 
plaintiffs  cannot  foreclose  their  lien  upon  the 
Fresno  property  until  the  Oakland  property 
has  been  sold,  and  its  proceeds  found  In- 
sufficient to  satisfy  tbeb:  claim,  and  as  tbe 
plaintiffs  omitted  the  Oakland  property  from 
tbe  Judgment  of  1895,  they  have  waived  their 
lien  thereon,  and  precluded  themselves  from 
obtaining  any  Judgment  for  tbe  tstle  of  that 
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property,  there  can  be  no  Judgment  rendered 
to  the  case  for  any  sale  of  the  Fresno  prop- 
erty which  wUI  affect  the  interest  therein  of 
the  appellant.  This  proposition  of  the  ap- 
pellant Is,  however,  the  very  point  upon 
which  the  superior  court  rendered  Its  judg- 
ment In  1897,  in  Its  favor,  and  which  was 
reversed  by  this  court  upon  the  last  appeal. 
In  its  opinion  upon  that  appeal  this  court 
said  (page  405,  130  Cal.,  page  621,  62  Pac): 
"The  court  below  held  that  the  original  com- 
plaint was  not  filed  for  the  purpose  of  fore- 
closing the  plaintiffs'  lien  upon  the  Oakland 
property,  and  that,  as  the  first  Judgment  had 
become  final  as  to  Williams,  the  court  dirt 
not  have  the  power  to  make  a  different  de- 
cree and  order  the  Oakland  property  sold 
first.  In  thlsi  we  think,  the  court  erred." 
Acting  upon  this  declaration  applicable  to 
the  case  before  It,  the  superior  court  render- 
ed the  Judgment  now  appealed  from  in  ac- 
cordance with  the  principles  therein  stated. 
An  examination  of  the  records  In  the  two 
appeals  shows  that  the  facts  upon  this  point 
upon  which  the  rights  of  the  respective  par- 
ties  depend  are  substantially  identical.  It 
must  be  held,  therefore,  that  the  superior 
court  did  not  err  in  rendering  its  Judgment 
In  accordance  with  the  principles  declared 
upon  the  former  appeal.  See  Klauber  v.  San 
Diego  Street  Car  Co.,  fl8  Cal.  105,  32  Pac. 
876. 

2.  The  proposition  of  the  appellant  that  the 
Judgment  of  1895,  as  between  the  plaintiffs 
and  Williams,  was  not  affected  by  the  order 
granting  a  new  trial,  but  became  and  is  still 
final  so  far  as  Williams  is  concerned,  Is  not 
sustained  by  the  record.  Although  a  recital 
and  statement  to  that  effect  is  made  by  the 
court  in  its  findings  of  fact,  it  is  none  the 
less  a  conclusion  of  law,  depending  upon  the 
proceedings  which  had  been  taken  In  the 
case,  and  is  refuted  by  these  proceedings  as 
set  forth  in  the  record.  In  its  notice  of  mo- 
tion for  a  new  trial  the  appellant  placed  no 
limitation  as  to  the  Issues  upon  which,  or  the 
parties  between  whom,  such  motion  would 
be  made,  but  stated  in  general  terms  that  it 
intended  to  move  for  a  new  trial  "of  the 
above-entitled  action";  and  the  order  of  the 
court  granting  the  motion  was  in  like  gen- 
eral terms  that  "the  motion  of  the  defendant 
San  Francisco  Savings  Union  for  a  new  trial 
herein  be,  and  the  same  is  hereby,  granted." 
This  order  is  to  be  construed  by  Its  terms, 
and  as  it  was  for  a  new  trial  of  the  action  Its 
effect  was  to  vacate  and  set  aside  the  Judg- 
ment theretofore  rendered  in  the  action,  and 
place  the  parties  in  the  position  they  held 
before  any  trial  had  been  had.  Whether 
Williams  had  notice  of  the  plaintiffs'  motion, 
or  made  no  appearance  upon  the  hearing 
thereof,  or  appeared  thereto  without  any  no- 
tice, is  not  disclosed  by  the  record,  nor  Is 
the  fact  material.  The  Judgment  was  of 
snch  a  character  that  the  court  could  not,  by 
granting  a  new  trial,  vacate  It  as  between 
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the  plaintiffs  and  the  appellant,  and  leave  It 
In  full  force  in  all  its  terms  as  between  the 
plaintiffs  and  Williams;  but,  if  the  scope  of 
the  order  is  to  be  limited,  as  contended  by 
the  appellant,  its  effect  would  be  to  require 
Williams  to  satisfy  the  Judgment  out  of 
property  other  than  that  which  he  bad  mort- 
gaged for  its  security,  and  thus  increase  his 
burden,  and  indirectly  contravene  the  pro- 
visions of  section  726,  Code  Civ.  Proc.  If 
Williams  did  not  have  notice  of  the  appel- 
lant's motion,  and  did  not  appear  at  the 
hearing  thereof,  the  court  would  have  been 
without  Jurisdiction  to  grant  the  motion 
(Hen-iman  v.  Menzies,  115  Cal.  16,  44  Pac. 
660,  46  Pac.  730,  35  L.  R.  A.  81»,  56  Am. 
St.  Rep.  81;  United  States  v.  Crooks,  116 
Cal.  43,  47  Pac.  870),  and  It  would  have  been 
denied;  but  in  support  of  the  validity  of 
the  order  the  Jurisdiction  of  the  court  to 
make  it  must  be  assumed.  If,  In  fact,  the 
appellant  gave  no  notice  of  Its  motion  to 
Williams,  and  only  asked  for  a  new  trial 
as  between  Itself  and  the  plaintiffs,  the  court 
was  not  precluded  from  granting  a  new  trial 
of  the  entire  action,  and  thus  indirectly  set- 
ting aside  the  Judgment  as  to  Williams, 
merely  because  he  had  not  asked  for  it. 
Upon  determining  that  It  had  erred  in  not 
directing  the  Oakland  property  to  be  first 
sold,  and  knowing  that,  in  the  absence  of 
Williams,  it  had  no  Jurisdiction  to  make  any 
change  in  the  Judgment  which  would  injuri- 
ously affect  him,  under  the  power  wlilcii  :i 
was  held  at  the  last  appeal  the  court  pos- 
sessed, it  very  properly  grranted  a  new  trial 
of  the  entire  action,  as  the  only  mode  in 
which  its  error  could  be  corrected. 

3.  The  record  of  the  contract  between  the 
plaintiffs  and  Williams,  in  the  volume  of 
•'Covenants,"  gave  constructive  notice  of 
its  contents  to  the  appellant.  Section  1168, 
Civ.  Code,  declares  that  any  Instrument  In 
writing  "affecting  the  title"  to  real  property 
may  be  recorded.  Section  1213  declares 
that  every  conveyance  of  real  property  which 
Is  recorded  as  prescribed  by  law  Is  con- 
structive notice  of  the  contents  thereof  to 
subsequent  purchasers  and  mortgagees  from 
the  time  It  is  filed  with  the  recorder  for 
record;  and  under  section  1215  the  term 
"conveyance"  embraces  every  instrument  in 
writing  by  which  the  title  to  any  real  prop- 
erty may  be  affected.  The  county  govern- 
ment act  (Gen.  Laws  1903,  p.  157)  requires 
the  county  recorder  to  record  the  instru- 
ments authorized  by  law  to  be  recorded 
"separately  In  large  and  well-bound  sepa- 
rate books,"  and  the  subdivisions  of  section 
120  of  that  act  name  the  several  classes 
of  instruments  for  which  such  separat>i 
books  are  to  be  procured,  and  in  which  the 
instruments  are  to  be  separately  recorded, 
the  first  of  which  subdivisions  includes 
"deeds,  grants,  transfers,  and  mortgages  of 
real  estate,"  and  the  last  of  which  is  "such 
other  writings  as  are  required  or  permit- 
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ted  by  law  to  be  recorded."  The  contract 
between  the  plaintiff  and  Williams  was  not 
only  an  instrument  which  affected  the  title 
of  the  plalutUts  to  the  Oakland  property 
which  they  agreed  to  sell  to  him,  but  by  rea- 
son  of  the  agreement  therein  on  the  part 
of  Williams  to  deposit  in  escrow  with  the 
First  National  Bank  of  Oakland  a  deed  of 
bis  interest  in  the  Fresno  property  therein 
described  as  collateral  security  for  his  pay- 
ment of  the  purciiase  price  of  the  Oakland 
property  it  was  also  an  Instrument  affecting 
his  title  to  the  said  Fresno  property.  The 
contract  was  not  a  deed,  or  grant,  or  trans- 
fer, or  mortgage  by  lilm  of  the  Fresno 
property,  but  was  an  agreement  by  wlilch 
bis  interest  in  tliat  property,  after  he  should 
deposit  his  deed  with  the  bank,  should  be 
held  by  the  plaintiffs  as  security  for  his 
obligation  to  them.  In  this  respect  the  con- 
tract may  be  likened  to  an  executory  agree- 
ment for  the  sale  of  a  parcel  of  real  estate, 
and,  as  in  the  case  of  recording  such  an  In- 
strument, its  record  Imparted  notice  of  its 
contents  to  subsequent  purctiasers  and  mort- 
gagees. Such  Instrument  Is  not  embraced 
witliin  any  of  the  classes  of  Instruments  for 
which  separate  books  are  specially  designat- 
ed, or  for  which  the  recorder  is  required 
to  keep  separate  Indexes,  as  was  the  case 
in  Cady  t.  Purser,  131  Cal.  652,  63  Pac.  844, 
82  Am.  St.  Bep.  391,  dted  by  the  appellant, 
but  it  Is  one  of  "such  other  writings"  for 
which  a  separate  book  is  to  be  provided. 
The  recorder  was,  therefore,  authorized  to 
copy  It  into  any  book  whose  title  would  rea- 
sonably indicate  its  character,  and  when  so 
copied  it  was  duly  recorded.  The  volume 
entitled  "Covenants"  Is  a  proper  designa- 
tion of  the  character  of  the  instrument,  and 
its  record  therein  could  not  have  been  mis- 
leading, and  must  be  held  to  have  been  suf- 
ficient The  appellant  thereby  had  construct- 
ive notice  of  its  contents,  and  became  char- 
ged with  knowledge  of  all  facta  that  any 
inquiry  prompted  by  such  notice  would  have 
disclosed.  Upon  such  Inquiry  it  would  have 
learned  that  Williams  had  deposited  with 
the  Oakland  bank  the  deed  of  Us  interest 
in  the  Fresno  property,  which  the  contract 
provided  should  be  given  as  security  to  the 
plaintiffs  for  the  payment  of  bis  promls- 
»oty  note.  Such  information  of  the  exist- 
ence of  this  unrecorded  deed  was  as  bind- 
ing upon  the  appellant  as  if  the  deed  had 
been  properly  recorded.  Civ.  Code,  §  1217. 
The  contention  that  the  subsequent  re- 
cording of  the  deed  in  the  volume  of  "Deeds" 
is  of  no  effect,  and  that  it  should  have  been 
recorded  In  the  volume  of  "Mortgage8>" 
cannot  be  maintained.  The  deed  is  without 
any  conditions  or  qualifications,  but  is  abso- 
lute In  its  terms;  and  section  1171,  dv. 
Code,  declares  that  "grants  absolute  in  terms 
are  to  be  recorded  In  one  set  of  books  and 
mortgages  in  another."  The  fact  that  an 
instrument  purporting  to  be  an  absolute 
grant  is  subject  to  a  defeasance,  or  may  be 


shown  to  be  a  mortgage,  does  not  authorize 
U  to  be  recorded  among  mortgages.  Only 
such  instruments  as  are  mortgages  by  their 
terms  are  to  be  so  recorded. 

4.  The  objection  of  the  appellant  that  the 
contract  and  deed  are  void  by  reason  of 
the  uncertainty  in  the  description  therein 
of  the  Fresno  property  must  be  overruled. 
It  cannot  be  said  that  it  is  Impossible,  for 
one  familiar  with  tliat  part  of  the  country 
to  take  that  description,  and  with  the  aid 
of  the  record  of  Wiliiams'  Interest  in  the 
land,  ascertain  and  locate  upon  tlie  ground 
the  extent  of  bis  Interest  in  the  sections 
named  in  the  contract  The  court,  in  its 
Judgment  directing  a  sale  thereof,  gave  a 
definite  description  of  the  portion  in  which 
the  appellant  is  interested,  and  also  of  that 
in  which  it  has  no  Interest,  and  it  must  be 
assumed  that  It  received  competent  evidence 
from  which  to  ascertain  these  descriptions. 

5.  Upon  filing  the  complaint  in  this  action 
in  the  superior  court  of  Fresno  county  that 
court  acquired  Jurisdiction  to  render  Judg- 
ment for  the  foreclosure  of  the  securities 
given  for  the  note,  and  to  direct  a  sale  of 
the  Oakland  property,  as  well  as  that  of 
the  Fresno  property.  Under  section  726, 
Code  Civ.  Proc.,  there  can  be  but  one  action 
for  the  recovery  of  a  debt  secured  by  mort- 
gage, and,  if  the  property  which  is  mort- 
gaged to  secure  a  debt  is  situated  in  different 
counties,  under  the  Constitution,  art  6,  {  5, 
providing  that  an  action  for  the  enforce- 
ment of  the  mortgage  may  be  commenced  in 
the  county  in  which  the  real  estate,  or  any 
part  thereof,  is  situated,  the  plaintiff  may 
commence  an  action  in  either  of  those  coun- 
ties, and  in  the  single  action  obtain  a  Judg- 
ment for  the  foreclosure  of  Ills  mortgage  up- 
on the  property  in  both  counties.  See  Mur- 
phy v.  Superior  Court,  138  CaL  69,  70  Pac 
1070,  and  cases  there  cited.  Having  ac- 
quired this  Jurisdiction,  the  court  could  not 
lose  It  by  reason  of  any  error  which  it 
might  commit  In  the  course  of  the  trial,  or 
by  any  erroneous  Judgment  which  it  might 
render,  and  which,  after  ascertaining  the 
error,  it  caused  to  be  vacated. 

6.  The  statute  of  limitations  is  not  avail- 
able to  the  appellant  The  action  was  com- 
menced in  1893,  within  four  years  after 
the  maturity  of  the  note  of  Williams,  and 
the  amendment  of  the  complaint  in  1897 
did  not  introduce  a  new  cause  of  action,  but 
merely  added  a  prayer  for  additional  relief 
upon  the  cause  of  action  set  forth  in  the 
original  complaint  which  the  court  under 
section  580,  Code  Civ.  Proc.,  would  liave 
been  authorized  to  grant  without  such 
amendment  See  Zellerbacb  t.  Allenberg, 
99  Cal.  57,  33  Pac.  786.  The  fact  that  upon 
the  first  appeal  counsel  for  the  plaintiffs 
erroneously  claimed  before  this  court  that 
the  action  was  brought  only  for  the  fore- 
closure of  their  lien  upon  the  Fresno  prop- 
erty, did  not  estop  them  from  afterwards 
claiming.  In  accordance  with  the  opinion  of 


Digitized  by 


Google 


Oal.) 


BERBY  F.  BBEEY. 


531 


this  court,  the  right  tn  the  same  action,  and 
upon  the  original  complaint  to  foreclose 
their  lien  upon  both  properties. 

7.  The  appeal  from  the  order  refusing  to 
vacate  the  Judgment  does  not  present  any 
facts  for  the  consideration  of  the  court  oth- 
er than  those  which  are  presented  upon  the 
appeal  from  the  Judgment  Itself;  and  the 
rule  Is  well  estabUsbed  that  an  order  re- 
fusing to  vacate  a  prior  order  or  Judgment 
from  which  an  appeal  may  be  taken  Is  not 
appealable  unless  there  Is  a  record  which 
presents  matters  for  consideration  that  could 
not  be  presented  upon  the  appeal  from  the 
original  order  or  Judgment  Goyhlnecb  t. 
Qoyhlnech,  80  Cal.  400,  22  Pac.  175;  Har- 
per V.  Hlldreth,  99  Cal.  265,  83  Pac.  1103; 
Alpers  v.  Bliss  (Cal.)  79  Pac.  171. 

8.  The  appeal  from  the  order  denying  a 
new  trial  cannot  be  considered.  The  ap- 
pellant In  its  notice  of  intention  to  make 
such  motion,  stated  that  it  would  be  made 
upon  the  minutes  of  the  court  Section  661, 
Code  Civ.  Proc,  provides  that,  when  a  mo- 
tion for  a  new  trial  is  made  upon  the  min- 
utes of  the  court  a  statement  shall  be  sub- 
sequently prepared  and  settled,  which  shall 
contain  "the  grounds  argued"  before  the 
court  for  a  new  trial,  and  only  those  grounds, 
with  80  much  of  the  evidence  or  other  mat- 
ter as  may  be  necessary  to  explain  them. 
The  transcript  herein  contains  a  document 
purporting  to  be  such  statement  which  is 
signed  by  the  attorneys  and  filed  with  the 
clerk,  but  does  not  appear  to  have  been  set- 
tled or  authenticated  by  the  Judge,  and 
does  not  contain  any  specifications  of  error, 
or  purport  to  show  what  grounds  were  ar- 
gued before  the  court  on  the  motion  for  a 
new  trial.  For  these  reasons  the  order  de- 
nying a  new  trial  Is  not  subject  to  review. 
Leonard  v.  Shaw,  114  Cal.  69,  46  Pac.  1012; 
Sprlgg  T.  Barber,  122  Cal.  573,  55  Pac.  419. 
The  appeals  from  the  order  refusing  to  va- 
cate the  Judgment  and  from  the  order  deny- 
ing a  new  trial  are  dismissed. 

The  Judgment  is  affirmed. 

Ui  Cal.  784 

BERRT  V.  BERRY.    (L.  A.  1,305.) 
(Supreme  Court  of  California.    Jan.  18,  1905.) 

DIV0BCE—H0K8UPP0BT— EVIDENCE— BUF- 
FICIENCT. 

1.  Under  the  express  provisions  of  Civ.  Code, 
§  130,  a  divorce  may  not  be  granted  on  the  un- 
corroborated evidence  of  either  party. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Divorce,  f  405.] 

2.  In  divorce,  evidence  held  insnflScient  to  show 
that  defendant  had  failed  to  support  his  wife  to 
the  best  of  bia  ability. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Benjamin  F, 
Bledsoe,  Judge. 

Suit  by  Ella  Estelle  Berry  against  John 
Ward  Berry  for  divorce.  From  a  Judgment 
for  plaintiff  and  from  an  order  denying  a 
uew  trial,  defendant  appeals.    Beversed. 


Will  D.  Gould  and  J.  E.  Bates,  for  appel- 
lant.   Henry  W.  Nisbet,  for  respondent 

VAN  DYKE,  J.  This  is  an  action  for  di- 
vorce. Plaintiff  and  defendant  were  married 
In  Middlesex  county,  Mass.,  October  18,  1898. 
The  plaintiff  alleges  In  her  complaint  that 
for  more  than  one  year  preceding  the  com- 
mencement of  the  action  she  has  been  and  is 
now  a  resident  of  the  county  of  San  Ber- 
nardino, In  the  state  of  California.  The  com- 
plaint contains  two  counts.  In  the  first  it  Is 
Charged  that  the  defendant  toe  more  than  a 
year  Immediately  preceding  the  commence- 
ment of  the  action  had  willfully  neglected 
and  failed  to  provide  plaintiff  with  the  com- 
mon necessaries  of  life  by  reason  of  his  prof- 
ligacy, idleness,  and  dissipation.  In  the  sec- 
ond count  It  Is  charged  that  for  more  than  a 
year  Immediately  preceding  the  commence- 
ment of  the  action  the  defendant  had  will- 
fully neglected  and  failed  to  provide  plain- 
tiff the  common  necessaries  of  life,  he  hav- 
ing the  ability  so  to  do,  and  had  compelled 
her  during  said  period  to  live  upon  the  char- 
ity of  her  relatives  and  friends.  The  de- 
fendant a  resident  of  Massachusetts,  where 
the  parties  were  married,  employed  attor- 
neys to  defend  the  action,  through  whom  a 
verified  answer  to  the  complaint  was  filed. 
In  his  answer  he  denied  that  the  plaintiff  had 
resided  In  the  state  of  California  for  more 
than  one  year  before  the  commencement  of 
the  action,  or  that  at  that  time  she  was  n 
bona  fide  resident  of  the  state  of  Oallfomia, 
and  alleges  that  "the  plaintiff  moved  from 
the  commonwealth  of  Massachusetts  into  the 
state  of  California  for  the  purpose  of  obtain- 
ing a  divorce  from  this  defendant  for  a  cause 
not  allowed  by  law  in  said  commonwealth," 
and  denies  that  he  willfully  or  at  all  neglect- 
ed or  failed  to  provide  for  plaintiff  the  com- 
mon necessaries  of  life,  or  that  he  did  so  by 
reason  of  profligacy.  Idleness,  dissipation,  or 
at  all,  and  denies  that  be  willfully  or  at  all 
neglected  or  failed  to  provide  the  plaintiff 
with  the  common  necessaries  of  life,  or  had 
compelled  her  to  live  upon  the  charity  of  her 
relatives  or  friends,  or  any  of  them;  but,  on 
the  contrary,  be  alleges  that  he  has  at  all 
times  faithfully  kept  his  marriage  vows,  and 
conducted  himself  toward  the  plaintiff  as 
a  faithful  husband  should,  and  alleges  that 
the  plaintiff  has  willfully  been  absent  from 
the  defendant  for  more  than  one  year  from 
the  date  of  filing  the  complaint  without  any 
cause  or  Justification,  and  without  the  con- 
sent of  the  defendant  The  court  found  that 
the  plaintiff  had  been  for  more  than  one 
year  preceding  the  filing  of  the  complaint  a 
bona  fide  resident  of  the  county  of  Sbn  Ber- 
nardino, state  of  California,  and  that  the  de- 
fendant for  more  than  one  year  prior  to  the 
filing  of  the  complaint  to  wit  the  29th  day 
of  June,  1901,  had  willfully  neglected  and 
failed  to  provide  the  plaintiff  with  the  common 
necessaries  of  life,  he,  the  said  defendant, 
having  during  all  of  said  time  the  ability  so 
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to  do;  and  tbat  plalntlfl  bad  been  compelled 
to  live  upon  tbe  charity  of  bar  relattves  and 
Mends.  Tbe  court,  howoTer,  found  In  fa- 
vor of  tbe  defendant  tn  reference  to  tbe 
cbarge  of  profligacy.  Idleness,  and  dissipa- 
tion. Judgment  was  accordingly  entered 
granting  a  divorce  to  tbe  plaintiff  January  9, 
1902.  Tbe  defendant,  through  his  attorneys, 
made  a  motion  for  a  new  trial  on  various 
grounds — among  others,  the  Insufficiency  of 
the  evidence  to  Justify  the  findings,  and  er- 
rors of  law — which  motion  for  a  new  trial 
was  thereafter  submitted  and  denied  June 
9,  1902.  Thereafter,  on  July  3,  1902,  notice 
of  appeal  from  the  judgment  and  also  from 
tbe  order  denying  defendant's  motion  for  a 
new  trial  was  served  and  filed  on  the  part  of 
tbe  defendant  Appellant,  through  his  coun- 
del,  has  filed  a  brief  on  the  appeal,  and  at 
tbe  October  term  of  this  court  In  Los  Angeles 
argued  and  submitted  the  cause.  The  re- 
spondent has  not  filed  any  brief  and  failed  to 
appear  at  tbe  bearing  of  the  cause  on  tbe  ar- 
gument. 

From  tbe  record  of  tbe  evidence  contained 
In  tbe  statement  on  motion  for  a  new  trial 
It  appears  tbat  the  plaintiff  was  the  only 
witness  present  at  the  trial  of  the  cause. 
All  tbe  other  evidence  was  by  deposition  of 
tbe  parties  in  the  East,  Including  the  father 
and  mother  of  the  plalutUI.  The  Judge  who 
tried  the  cause  In  the  court  below,  in  sum- 
ming up  tbe  evidence  In  the  case,  says:  "The 
only  serious  question  In  my  mind  Is  whether 
or  not  the  wife,  by  the  burden  of  proof,  has 
shown  that  her  husband  Is  able,  or  was  able 
during  the  period  of  the  marriage,  to  provide 
her  with  tbe  common  necessaries  of  life, 
being  firmly  convinced  as  I  am  tbat  he  did 
not  provide  her  with  the  common  neces- 
saries of  life.  Tbe  testimony  shows  that  he 
went  to  Boston  every  day,  and  returned  ev- 
ery night.  We  are  led  to  Infer  tbat  he  work- 
ed while  be  was  there.  He  testifies  that  he 
did  work,  and  carried  on  his  furniture  busi- 
ness. There  Is  no  testimony  which  would 
support  a  finding  of  Idleness  or  profligacy  or 
dissipation  on  his  part  that  I  can  see  In  tbe 
case.  The  only  question  Is,  was  he  able  to 
provide  his  wife  with  the  common  neces- 
saries of  life?  Our  SujH^me  Court — and,  I 
think,  very  properly,  and  In  keeping  with 
what  I  would  consider  to  be  a  natural  law — 
have  said  that  if  a  man  Is  able  to  work,  but 
cannot  get  work,  that  fact  In  Itself  does  not 
give  the  wife  a  ground  of  divorce.  He  must 
have  property.  He  must  have  something 
whereby  he  can  provide  her  with  the  com- 
mon necessaries  of  life.  •  *  •  The  only 
testimony  I  have  on  tbat  point  Is  the  testi- 
mony of  the  wife  to  the  effect  that  he  was 
continually  promising,  but  failed  to  provide; 
and  it  seems  to  me  nnder  all  tbe  testimony 
In  tbe  case — and  I  feel  a  little  reluctant  to 
arrive  at  tbat  conclusion — but  it  seems  to 
me  under  all  tbe  testimony  in  the  case  that 
the  preponderance  of  the  evidence  is  to  the 
effect  that  be  was  able  to  provide  her  with 


the  common  necessarlea  of  life,  bnt  tbat  he 
failed  and  neglected  to  do  so,  and  for  that 
reason  I  shall  order  Judgment  in  favor  of  tbo 
plaintiff  on  the  second  ground  or  cause  of  ac- 
tion." The  law,  however,  declares  in  very 
explicit  terms  that  no  divorce  can  be  grant- 
ed upon  the  uncorroborated  statement  of  ei- 
ther of  the  parties  to  the  action.  Civ.  Code, 
1 130.  And  doubts  should  be  resolved  against 
a  divorce  Instead  of  for  it  "The  marriage 
relation  la  the  foundation  of  all  society.  It 
Is  not  to  be  severed  on  slight  grounds  or  for 
trivial  causes.  The  policy  of  the  law,  there- 
fore, is  against  granting  divorces.  Unlike 
other  cases,  in  an  action  for  divorce  Judg- 
ment cannot  be  rendered  for  tbe  plaintiff  on 
the  default  of  tbe  defendant  even  upon  a 
verified  complaint;  nor  can  It  be  granted 
upon  the  uncorroborated  statement  admis- 
sion, or  testimony  of  tbe  parties."  Hatton 
V.  Hatton,  136  Cal.  353,  68  Pac.  1016. 
"While  an  action  to  obtain  a  decree  dis- 
solving the  relation  of  husband  and  wife  la 
nominally  an  action  between  two  parties, 
the  state,  because  of  Its  Interest  in  maintain- 
ing the  same,  unless  good  cause  for  its  dis- 
solution exists,  is  an  Interested  party.  It 
has  been  said  by  eminent  writers  upon  the 
subject  tbat  such  an  action  Is  really  a  trian- 
gular proceeding,  In  which  the  husband  and 
wife  and  tbe  state  are  parties.  •  •  • 
The  parties  to  the  action  are  not  the  only 
people  Interested  in  the  result  thereof.  The 
public  has  an  interest  in  the  result  of  every 
suit  for  divorce."  Deyoe  v.  Superior  Court 
140  Gal.  476,  74  Pac.  28,  98  Am.  St  Rep. 
73.  Upon  tbe  statement  of  the  learned  Judge 
of  the  court  below  that  the  only  testimony 
with  reference  to  tbe  failure  to  provide  was 
that  of  the  wife,  the  Judgment  of  the  court 
below  should  have  been  for  tbe  defendant 
But  in  the  testimony  of  the  plaintiff  herself 
she  says,  "I  never  knew  him  to  withhold 
money  from  me  when  he  had  It,  and  I  never 
knew  him  to  have  money  around  him."  And 
there  is  no  evidence  in  the  transcript  show- 
ing tbat  the  defendant  did  not  do  the  best 
be  could,  under  his  circumstances,  to  sup- 
port bis  wife. 

At  the  time  of  the  marriage  the  defendant 
was  23  and  the  plaintiff  about  17.  The  de- 
fendant was  just  starting  In  as  a  partner  in 
a  business  of  repairing  furniture  in  Boston, 
and  was  obliged  to  borrow  from  his  sister 
In  starting  his  business  $2,500,  and  the  evi- 
dence Is  all  to  tbe  effect  tbat  he  was  an  in- 
dustriotis,  temperate  man,  and  was  never 
Idle  when  be  could  get  work.  His  mother 
and  sister,  it  seems,  did  not  view  tbe  mar- 
riage favorably,  and  tbe  sister  testifies  that 
she  met  Mr.  Allen,  the  father  of  tbe  plaintiff. 
Just  before  the  marriage,  and  says,  "I  told 
him  I  did  not  think  tbat  my  brother  could 
support  bis  daughter  in  the  way  bis  daugh- 
ter wanted  to  be  supported,  and  he  said: 
'I  don't  care  if  Ward  has  not  one  cent.  I 
can  afford  to  support  them,  if  necessary.'  '* 
After  they  were  married  they  went  to  house- 
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keeping.  His  folks  and  her  folks  assisted 
In  fumiahing  the  bouse,  and  her  father  and 
mother  and  their  adopted  boy  went  to  board 
with  the  parties  from  NoTember  until  the 
next  March,  when  the  plaintiff  and  her  moth- 
er went  to  Limerick,  In  Maine,  where  they 
remained  until  the  latter  purt  of  the  follow- 
ing October,  1899.  FlaintiS's  father.  In  his 
deposition,  says:  "I  think  my  wife  and  I 
lived  with  Mr.  Berry  from  November  until 
the  next  March.  On  no  occasion  did  I  make 
complaint  to  Mr.  Berry  In  regard  to  the 
board."  In  the  transcript  appear  several  let- 
ters from  the  plaintiff  to  the  defendant  while 
she  remained  at  Limerick,  of  the  most  en- 
dearing character.  Soon  after  their  return 
from  Limerick  the  plaintiff  was  about  to  be 
confined,  and  the  physician  who  was  consult- 
ed. It  seems,  advised  taking  her  to  a  hos- 
pital of  which  be  had  charge.  The  deposi- 
tion of  the  physician  was  introduced  on  be- 
half of  the  plaintiff  at  the  trial.  In  this  he 
says:  "Q.  I  understand  you  recommended 
the  removal  of  the  plaintiff  to  the  Frost 
Hospital?  A.  I  did.  Q.  Did  you  attend  her 
then?  A.  I  did.  Q.  Did  you  render  any  bill 
to  any  one  for  medical  services  on  this  basis? 
A.  I  did.  Q.  To  whom?  A.  The  husband. 
Q.  For  attendance  at  the  house  and  hospital 
both?  A.  Covering  all  attendance  on  the 
wife.  Q.  Did  the  husband  pay  this  bill?  A. 
He  did.  Q.  Did  be  pay  the  entire  bill?  A. 
To  the  best  of  my  knowledge  be  did.  Q. 
Was  the  bill  paid  promptly?  A.  Reasonably 
sa  Yes,  sir.  As  doctors'  bills  are  paid." 
In  the  deposition  of  Mrs.  Allen,  taken  in 
Massachusetts,  and  read  on  the  trial,  sbe 
says:  "I  asked  Mr.  Berry  If  be  was  willing 
that  his  wife  should  go  to  the  hospital,  and 
be  answered  'No,'  that  her  place  was  at  her 
home."  And  it  appears  from  the  defendant's 
deposition,  as  well  as  otherwise,  that  at  that 
time  the  home  of  the  parties  was  a  suitable 
place  for  plaintiff's  confinement  However, 
the  physician  thought  be  could  attend  to  her 
better  at  the  hospital;  hence  the  removal 
there.  Mrs.  Allen,  plaintiff's  mother,  fur- 
ther la  her  testimony  says:  "Q.  How  long 
was  your  daughter  at  the  hospital  ?  A.  Two 
and  a  half  weeks,  I  think  that  was  the  time 
I  paid  for.  Q.  You  paid  the  hospital  bill  for 
the  time  sbe  was  there?  A.  Yes,  sir."  In 
this  connection  there  was  produced  on  behalf 
of  the  defendant,  during  the  examination  of 
the  plaintiff  herself  on  the  stand,  a  letter 
which  the  defendant  bad  written  to  her 
while  she  was  In  California,  of  which  the  fol- 
lowing Is  a  copy: 

"Maiden,  Mass.,  June  11,  1000. 
"My  Dear  Wife:  Although  I  much  dislike 
to  refer  to  this  matter  you  will  recollect  that 
your  mother  made  complaint  that  since  I 
bad  not  paid  the  bills  of  Doctor  Leeds,  sbe 
herself  -n-as  compelled  to  and  did  pay  It 
Yet  I  was  surprised  June  9,  1900,  to  learn 
from  Dr.  Leeds  that  she  had  paid  him  noth- 
ing wh.ntever.  Accordingly  on  the  same  date 
I  paid  his  account  amounting  to  thirty  dollars 


as  Indicated  by  the  copy  of  bis  receipt  which 
I  herewith  mail  to  you.  This  I  do  so  that 
you  may  not  be  misled  by  certain  false 
statements  and  by  various  misrepresentations 
that  have  been  made.  You  may  rest  assured 
of  my  constant  and  ever  endearing  love  for 
you.  And  you  ought  to  learn  very  much 
from  this  particular  Instance  of  misrepre- 
sentations here  disclosed. 

"Evet  yours,  J.  Ward  Berry." 

Accompanying  this  Is  a  copy  of  the  bill 
of  Dr.  Leeds  referred  to,  and  which  Dr. 
Leeds,  as  already  shown,  testified  had  been 
paid  by  the  defendant  Berry. 

The  particular  grievance  of  the  plaintiff 
against  the  defendant  is  based  upon  what 
she  supposed  was  his  neglect  to  treat  her 
properly  and  pay  the  bills  while  she  was 
at  the  hospital  during  her  confinement  In 
her  cross-examination  she  says:  "I  wrote 
him  a  letter,  and  told  him  that  if  he  could 
not  take  care  of  me  through  my  confinement, 
and  pay  my  bills,  that  I  should  not  live  with 
him  another  day.  That  Is  all  I  wrote  him. 
Q.  Is  that  the  real  cause  of  your  leaving 
him?  A.  That  Is  the  real  cause.  Because 
I  did  not  care  anything  about  him  after  his 
abuse  of  me — abuses  I  went  through  and 
suffered  all  through  my  confinement  and  be- 
fore that" 

In  the  defendant's  deposition  he  says:  "I 
was  married  to  the  plaintiff  at  Maiden,  Mas- 
sachusetts, October  18,  1898.  Our  domestic 
relations  were  happy.  I  have  never  bad  any 
bad  habits.  I  have  always  lived  a  plain  and 
unquestionable  life.  I  have  never  been  prof- 
ligate. Idle,  or  dissipated,  and  never  willfully 
or  at  all  neglected  or  refused  or  failed  to  pro- 
vide plaintiff  with  the  common  necessaries 
of  life."  Again,  he  says,  after  he  earned 
some  money  as  a  clerk,  "I  put  that  money  In 
the  furniture  business.  I  was  In  the  furni- 
ture business  from  October  4,  1897,  until 
the  spring  of  1900.  The  money  I  borrowed 
from  my  sister,  Mrs.  Cressey,  I  used  In  the 
furniture  business.  The  furniture  business 
was  not  a  paying  venture.  It  left  me  in 
debt  other  than  to  my  sister.  I  had  two  or 
three  hundred  dollars  In  promissory  notes  I 
was  obliged  to  take  up.  I  was  about  three 
hundred  dollars  in  debt  six  months  before 
I  gave  up  the  furniture  business  in  the  spring 
of  1900." 

The  defendant  testifies  as  follows  in  ref- 
erence to  bis  wife  going  to  the  hospital: 
"At  the  time  of  my  wife's  confinement  the 
house  was  all  furnished — five  rooms;  and 
my  wife  was  provided  with  all  that  she  need- 
ed in  the  way  of  food,  clothing,  and  other 
comforts.  The  day  that  my  wife  went  to 
the  hospital  the  doctor  sent  for  me  to  go 
down  to  his  oSlce  to  see  him.  He  told  me 
that  ray  wife  was  in  a  critical  condition,  and 
that  he  did  not  care  to  take  upon  himself  the 
responsibility  of  caring  for  her  at  the  house, 
and  that  he  wished  I  would  consent  to  have 
her  go  to  the  hospital.  I  Immediately  went 
back  and  told  my  wife  she  had  better  go. 
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My  wife  said  she  did  not  want  to  leave  her 
home,  and  she  did  not  want  to  leave  me. 
After  she  went  to  the  hospital  I  packed  the 
fnrnlture  np  and  bad  It  moved  over  to  Mrs. 
Annie  Green's  (her  aunt),  to  be  stored  there. 
The  same  day  that  my  wife  went  to  the 
hospital  she  asked  as  a  special  favor  to  have 
the  things  and  household  goods  packed  up 
and  stored  at  her  aunt's  house  until  she  was 
able  to  go  to  housekeeping  again.  The  child 
was  born  March  14,  1900,  and  died  March 
17th,  the  following  Saturday,  and  was  burled 
March  20th,  and  my  wife  stayed  In  the  hos- 
pital one  and  a  half  weeks  after  the  death 
of  the  baby.  While  she  was  at  the  hospital 
I  called  to  see  her  every  evening,  after  I  was 
admitted,  during  the  time  she  was  there." 
It  also  appears  from  bills  presented  in  his 
deposition  that  he  paid  the  baby's  funeral 
expenses.  He  further  testlfled  that  all  of  bis 
earnings  went  to  the  support  of  his  family 
after  his  marriage,  and  there  is  nothing  in 
the  evidence  in  reference  to  his  ability  to 
provide  for  his  family  inconsistent  with  bis 
own  testimony. 

In  his  deposition  he  also  testifies  that  the 
plaintifT,  in  May,  1900,  left  Massachusetts, 
with  her  mother,  and  went  to  California  for 
the  purpose  of  getting  a  divorce.  The  plain- 
tiff, in  her  testimony,  denied  that  she  ever 
told  him  she  was  going  to  California  to  get 
a  divorce,  but  the  circumstances  surround- 
ing the  case  seem  to  corroborate  the  de- 
fendant's statement.  She  testifies  that  she 
deserted  him,  and  Just  before  starting  to 
California  she  dropped  him  a  note  as  fol- 
lows: "As  I  am  going  right  away  and  auntlo 
is  soon  to  move,  I  sent  your  things  over  to 
your  bouse.  All  except  two  carpets  and  the 
sideboard  and  two  tables.  Those  I  sold  to 
pay  my  bills  with,  or  help  pay  them.  The 
other  things  are  yours,  the  silver,  that  is  the 
solid.  Is  in  your  valise,  and  the  other  Is  in 
the  half  barrel  which  you  had  better  take 
care  of  right  away.  Your  clothes  are  in  the 
packing  box.  I  shall  be  many  miles  awny 
when  you  receive  your  things  and  I  thought 
I  would  see  yon  had  your  things  all  right 
before  I  started."  In  her  testimony  she 
says:  "My  parents  have  been  taking  care  of 
me  since  I  have  been  in  California.  I  have 
an  explanation  to  offer  as  to  those  affection- 
ate letters  that  have  been  Introduced  in  evi- 
dence while  I  was  living  at  Limerick.  I 
was  a  very  proud  girl,  and  at  that  time  I 
was  very  sick  and  needed  sympathy,  and  I 
was  too  proud  to  go  to  my  mother  for  it 
and  so  in  that  feeling  I  wrote  to  him.  •  •  • 
And  I  did,  as  a  matter  of  fact,  think  a  great 
deal  of  Mr.  Berry  at  that  time;  I  did:  I 
thought  quite  a  little  of  him."  Further  she 
says:  "I  have  not  asked  him  for  any  money 
since  I  came  to  California.  Q.  Did  he  want 
you  to  come  to  California?  A.  I  did  not  ask 
him.  Q.  You  came  right  away  on  your  own 
responsibility?  A.  I  did;  yes,  sir.  Q.  And 
you  never  have  asked  him  for  any  money  for 
your  support  since  then?    A.  No,  sir." 


The  evidence  on  the  part  of  tbe  defendant, 
which  is  not  contradicted  in  any  material 
respect,  is  a  complete  answer  to  tbe  plain- 
tiff's complaint  of  want  of  care  and  atten- 
tion on  the  part  of  the  defendant  during  ber 
sickness  and  confinement  at  tbe  hospital,  and 
this,  in  fact,  according  to  her  own  statement, 
is  her  principal  grievance  on  tbe  charge  of 
failure  to  provide,  on  the  part  of  tbe  de- 
fendant, the  common  necessaries  of  life. 
Aside  from  tbe  want  of  evidence  to  support 
tbe  finding  on  the  merits  of  tbe  action,  it 
appears  very  plainly  that  the  plaintiff  was 
not  a  bona  fide  resident  of  this  state,  so  as 
to  entitle  her  to  bring  the  action,  even  if  a 
proper  ground  of  divorce  existed.  According 
to  the  testimony  of  the  plaintiff,  ber  home  at 
Highlands  was  with  her  parents,  and  in  the 
deposition  of  ber  father,  Mr.  Allen,  taken  In 
Massachusetts,  and  used  in  her  behalf  on 
the  trial,  he  says:  "I  returned  from  Cali- 
fornia a  year  ago  last  November,  and  my 
wife  returned  from  California  over  six 
months  ago.  I  returned  for  the  purpose  of 
protecting  my  business  here  in  Boston.  •  •  • 
I  never  voted  there,  and  do  not  know  that  I 
am  a  citizen  of  California.  I  am  a  registwed 
voter  at  Chelsea,  and  voted  there  at  the  last 
state  election."  It  would  appear  from  this, 
therefore,  that  tbe  father  of  tbe  plaintiff 
was  not  a  citizen  of  California,  but  a  tem- 
porary resident,  at  the  most,  in  Highlands, 
in  this  state;  and  there  Is  nothing  to  show 
that  the  plaintiff  bad  a  residence  Independ- 
ent of  that  of  ber  parenta  There  is  noth- 
ing to  show  that  tbe  defendant  ever  was  in 
California.  His  residence  is  in  Boston.  It 
is  true  she  says  she  deserted  him  and  came 
to  California.  Taking  all  tbe  circumstances 
together,  to  say  the  least.  It  does  not  es- 
tablish a  clear  case  of  a  bona  fide  residence 
on  the  part  of  tbe  plaintiff.  But,  Inasmuch 
as  tbe  evidence  utterly  falls  to  support  tbe 
finding  upon  tbe  merits,  It  Is  not  necessary 
to  pass  upon  the  question  of  residence. 

Tbe  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  ANGELLOTTI,  J.;  SHAW,  J. 


Ut  Cal.  777 
HOLMES  V.  MARSHALL  et  al.     (L.  A. 
1,504.)* 
(Supreme  Court  of  California.    Jan.  17,  1905.) 

EXECUTIONS— EXEMPTIONS— LIFE  ISSUBANCE. 

1.  The  exemption  from  execution  of  "all  mon- 
eys, benefits,"  etc.,  "growing  out  of  life  insur- 
ance, if  tbe  annual  premiums  paid  do  not  ex- 
ceed !f.")00"  (Code  Civ.  Proc.  §  GiK),  subd.  18),  ex- 
tend»  to  the  beneficiary,  and  exempts  insurance 
money  received  by  a  surviving  wife  from  lia- 
bility for  her  debts. 

[Ei.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Kxemptions,  8  75.] 

2.  Money  received  from  life  insurance  being 
exempt  from  execution  (Code  Civ.  Proc.  {  (SO. 
subd.  18),  the  proceeds  of  a  policy  payable  to 
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the  estate  of  inaored,  after  payment  of  the  ex- 
pense of  administratioD,  may  be  set  apart  for 
the  benefit  of  the  widow,  under  section  1465, 
without  first  paying  the  decedent's  debts,  and, 
when  so  set  apart,  are  exempt  as  to  her  debts. 

3.  The  deposit  in  the  bank  of  life  insurance 
money,  which,  under  Code  Cir.  Proc.  §  690, 
Bubd.  18,  is  exempt  from  execution,  does  not 
change  its  character  so  as  to  subject  the  amount 
to  attachment  under  execution. 

4.  The  court  has  the  power  to  have  a  levy  of 
an  attachment  on  exempt  property  set  aside. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;    D.  K.  Trask.  Judge. 

Action  by  W.  H.  Holmes  against  N.  A. 
Marshall  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Powers  &  Holland,  for  appellant  Morton, 
Houser  &  Jones,  for  respondents. 

COOPER,  C.  This  action  is  upon  a  prom- 
issory note  for  $1,000,  dated  October  5,  1899, 
signed  by  J.  F.  Jenkins  and  his  wife,  An- 
nie J.  Jenkins.  J.  F.  Jenkins  died  intestate, 
and  respondent,  Annie  J.  Jenkins,  is  his 
surviving  widow.  After  the  action  had  been 
commenced,  a  writ  of  attachment  was  is- 
sued and  levied  upon  $1,020.57  on  deposit 
in  the  Citizens'  National  Bank  of  I>08  An- 
geles to  the  credit  of  respondent  Annie  J. 
ienkins.  The  court  made  an  order,  after 
otice,  and  on  motion  of  respondents,  set- 
ting aside  the  levy  of  said  writ  and  dissolv- 
ing it  as  to  the  money  so  on  deposit  with 
said  bank.  This  appeal  is  from  the  order 
80  made. 

The  principal  question  Is  as  to  whether 
or  not  the  said  money  was  subject  to  the 
debts  of  respondent  Annie  J.  Jenkins,  or 
exempt  from  execution  against  her.  At  the 
time  of  bis  death,  J.  F.  Jenkins  was  the 
owner  and  holder  of  three  full  paid-up  lUe 
insurance  policies  upon  bis  own  life,  two 
of  which  (one  for  $99  and  one  for  $1,385) 
were  payable  to  respondent  Annie  J.  Jen- 
kins, and  one  of  which  (for  $982.50)  was 
payable  to  the  estate  of  deceased,  bis  ad- 
ministrators or  executors.  The  estate  of 
said  deceased  was  duly  probated,  and  the 
$982.60  insurance  collected,  which  consti- 
tuted the  entire  estate,  and  of  which  there 
remained  $539.46  after  paying  costs  and  ex- 
penses of  administration.  This  was  set 
apart  to  the  surviving  widow,  Annie  J.  Jen- 
kins, as  exempt  from  execution,  under  sec- 
tion 1465,  Code  Civ.  Proc.  The  proceeds  of 
all  said  policies  were  deposited  by  respond- 
ent Annie  J.  Jenkins,  in  one  account,  to 
her  credit  in  said  Citizens'  National  Bank 
of  Los  Angeles.  She  drew  against  this  ac- 
count from  time  to  time  until  the  date  of 
the  levy  of  the  attachment,  when  there  re- 
mained the  sum  of  $1,020.27  to  her  credit 
in  said  bank. 

"All  moneys,  benefits,  privileges,  or  im- 
munities accruing  or  in  any  manner  growing 
out  of  any  life  insurance,  if  the  annual  pre- 
miums paid  do  not  exceed  five  hundred  dol- 
lars,"  are  exempt  from  execution.      Code 


Oiv.  Proc.  subd.  18,  I  690.  The  main  con- 
tention of  appellant  is  that  the  exemption 
extends  only  against  the  debts  of  the  person 
whose  life  was  insured,  and  who  paid  the 
premiums  requisite  to  procure  the  insurance 
and  keep  it  in  force,  and  that  such  exemption 
does  not  continue  after  his  death,  in  favor 
of  the  beneficiary.  In  construing  this  stat- 
ute, as  in  the  construction  of  all  statutes, 
it  is  the  duty  of  the  court  to  arrive  at  the 
intent  of  the  legislature,  if  it  can  be  done, 
from  the  language  used  in  the  statute.  Stat- 
utes exempting  property  from  execution  are 
enacted  on  the  ground  of  public  policy,  for  the 
benevolent  purpose  of  saving  debtors  and 
their  families  from  want  by  reason  of  mis- 
forture  or  improvidence.  The  general  rule 
now  is  to  construe  such  statutes  liberally,  so 
as  to  carry  out  the  Intention  of  the  Legisla- 
ture and  the  humane  purpose  designed  by  the 
lawmakers.  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
vol.  12,  pp.  75,  76,  and  cases  cited;  In  re 
McManus,  87  Cal.  204,  25  Pac.  413,  10  L.  R. 
A.  567,  22  Am.  St  Rep.  250;  Spence  v. 
Smith,  121  Cal.  636,  53  Pac.  663,  66  Am.  St 
Rep.  62.  Bearing  this  rule  in  mind,  let  us 
see  what  the  Legislature  has  said  as  to  this 
matter.  It  has  said  that  where  the  annual 
premiums  do  not  exceed  $500  the  insurance 
moneys  shall  be  exempt  from  execution. 
Here  the  annual  premium  did  not  exceed 
$500.  It  has  said  that  all  moneys  accruing 
or  In  any  manner  growing  out  of  any  life 
insurance  shall  be  exempt  from  execution. 
The  money  here  accrued  and  grew  out  of 
life  insurance  upon  the  life  of  deceased. 
After  his  death  no  execution  could  issue 
against  him.  The  words  "exempt  from  ex- 
ecution" were  clearly  intended  to  apply  ta 
the  moneys  coming  from  the  life  insurance 
to  the  hands  of  the  beneficiary.  It  Is  ex- 
empt from  execution  as  to  all  strangers  or 
parties  who  have  no  claim  to  it,  without  any 
provision  of  statute.  It  was  Intended  to  ex- 
empt it  from  the  debts  of  the  party  to  whom 
it  was  payable,  and  who  procured  title  to 
it  by  the  death  of  the  insured.  It  was  not 
the  intention  that  the  insured  might  die. 
leaving  a  small  insurance  and  a  dependent 
family,  and  that  the  Insurance  money  should 
be  subject  to  execution  for  the  debts  of  the 
wife,  even  if  she  is  the  benefldary  named  in 
the  policy.  The  words  "exempt  from  execu- 
tion" mean  exempt  from  any  execution.  The 
Legislature  mentioned  no  class  of  executions, 
and  we  are  not  at  liberty  to  judicially  in- 
sert a  class.  "Exempt  from  execution"  in- 
cludes the  defendant  Annie  J.  Jenkins,  and 
applies  to  plaintiff.  We  have  no  decision 
of  this  court  upon  the  question,  and  the 
decisions  of  other  courts  do  not  furnish  much 
assistance,  because  the  statute  under  which 
each  decision  was  made  Is  different  from 
ours.  In  Kentucky  and  Minnesota  the  stat- 
utes declare,  in  effect  that  certain  insurance 
benefits,  reliefs,  etc.,  "shall  be  exempt  from 
execution  and  shall  not  be  liable  to  be  seized, 
taken,  or  appropriated,  by  any  legal  or  eq- 
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ultable  process,  to  pay  any  debt  or  liability 
of  a  member."  In  both  these  states  the 
fond  or  relief  Is  hdd  to  be  exempt  from 
execntlon,  whether  against  the  original  mem- 
ber, or  against  any  benefldary  who  has  been 
paid  or  Is  entitled  to  be  paid  any  benefit  fall- 
ing within  the  class  described  in  the  stat- 
ute. SchllUnger  v.  Boes  et  al.,  85  Ky.  857, 
3  S.  W.  427;  Brown  v.  Balfour,  46  Minn. 
68,  48  N.  W.  604,  12  L.  R.  A.  373;  First  Na- 
tional Bank  v.  How,  65  Minn.  187,  67  N.  W. 
994.  It  seems  at  least  doubtful  as  to  wheth- 
er or  not  these  decisions  properly  construe 
the  statutes  of  these  states.  The  decisions 
in  other  states — particularly  in  New  York 
— ^hold  similar  language  to  create  an  exemp- 
tion only  as  to  the  member  or  insured.  In 
New  York  the  language  of  the  statute  is  that 
sncb  funds  shall  be  exempt  "from  execu- 
tion, and  shall  not  be  liable  to  be  seized, 
taken  or  appropriated  by  any  legal  or  eq- 
uitable process  to  pay  any  debt  or  liabil- 
ity of  such  deceased  member."  Bolt  v.  Key- 
hoe,  30  Hun,  619.  The  Kentucky  and  Minne- 
sota cases  are  criticised  by  Freeman  in  his 
work  on  Executions  (3d  Ed.)  vol.  2,  |  234b. 
Bat  the  author  says,  in  speaking  of  the 
language  of  the  statutes  in  those  states: 
"If  these  statutes  stopped  with  the  words 
'exempt  from  execution,'  there  would  be  no 
doubt  of  the  exemption  in  favor  of  the  bene- 
ficiary; but  the  additional  words  in  the 
statute  indicate  that  the  Legislature  had  in 
mind  merely  the  debts  or  other  liabilities  of 
members  of  the  association  in  question,  and 
hence  that,  after  the  benefit  was  received 
by  a  person  other  than  a  member,  it  would 
be  subject  to  the  usual  laws  relating  to  ex- 
ecutions." In  our  Code  the  statute  stops 
with  the  words  "exempt  from  execution." 
Under  our  statute,  necessary  household  and 
kitchen  furniture  is  exempt  from  execution; 
and,  if  the  wife  succeeds  to  snch  furniture, 
it  is  equally  exempt  as  to  her  debts.  The 
farming  utensils  or  Implements  of  husbandry 
of  the  Judgment  debtor  are  exempt,  and,  if 
the  son  should  take  them  under  the  wlU  of 
his  father,  following  tils  father's  occupation, 
they  would  still  be  exempt  as  to  the  son's 
debts.  Equally  true  as  to  the  Insurance 
money  in  controversy  hertln.  If  it  had  come 
to  J.  F.  Jenkins  in  his  lifetime,  it  is  con- 
ceded that  it  would  have  been  exempt  as  to 
bis  debts.  It  came  to  ills  wife  as  his  bene- 
ficiary, and  is  equally  exempt  as  to  ber 
debts. 

As  to  the  policy  payable  to  and  collected 
by  the  estate,  the  estate  was  the  benefldary, 
and  the  money  was,  toe  the  reasons  before 
stated,  exempt  from  execution.  It  was  there- 
fore assets  of  the  deceased  exempt  from  exe- 
cution, and  was  properly  set  apart  to  the 
widow  as  being  so  exempt  Code  Civ.  Proc. 
§  1465;  Estate  of  Samuel  Miller,  121  Cal. 
353,  53  Pac.  906.  The  administrator  or  ex- 
ecutor is  not  the  owner  of  any  part  of  the 
estate.  He,  in  his  official  character,  only 
holds  It  in  trust  for  the  parties  entitled  to 


it,  subject  to  the  purposes  of  administra- 
tion. The  title  to  the  insurance  money  came 
o  respondent  Annie  J.  Jenkins  through  the 
estate,  and  under  the  order  setting  it  apart; 
and  vested  the  title  in  her  as  efFectnally  as 
if  she  had  been  named  as  the  beneficiary  of 
the  policy.  We  can  see  no  reason  why  the 
insnrance  money  coming  to  her  directly  as 
beneficiary  should  be  exempt  from  execu- 
tion, and  not  that  coming  to  her  indirectly 
through  the  estate  and  the  order  setting  it 
apart  In  either  case  it  Is  exempt  from  exe- 
cution. In  one  case  the  instmment  of  life 
Insurance  gives  ber  the  title;  in  the  other, 
the  law  gives  it  to  her.  The  statute  provides 
that  all  property  exempt  from  execution 
shall  be  set  apart  for  the  use  of  the  surviv- 
ing husband  or  wife.  Code  Civ.  Proc.  | 
1465.  If  it  is  exempt  from  execution  before 
being  set  apart,  it  does  not  cease  to  be  so 
the  moment  it  is  set  apart.  The  widow  takes 
the  family  allowance  by  order  of  the  coint. 
After  it  la  paid  to  her.  It  cannot  be  seized 
on  execution  for  her  prior  debts  and  diverted 
from  the  support  of  the  family.  The  prin- 
ciple is  fully  discussed  in  regard  to  a  home- 
stead set  apart  for  the  family  In  Keyes  v. 
Cyrus,  100  Cal.  822,  84  Pac.  722,  38  Am.  St 
Rep.  296.  It  was  there  held  that  the  provi- 
sion for  setting  apart  exempt  property,  in- 
cluding a  homestead,  was  for  the  protection 
and  support  of  the  family.  The  court  said: 
"The  authority  given  to  the  court  in  the  first 
part  of  section  1465  to  set  apart  for  the  fam- 
ily 'all  the  property  exempt  from  execution 
Including  the  homestead  selected'  implies 
that  the  property  when  set  apart  Is  exempt 
from  execution.  •  •  •  A  homestead  may 
be  set  apart  to  the  widow,  even  though  the 
estate  be  Insolvent,  and  the  property  so  set 
apart  constitute  the  entire  estate  of  de- 
ceased; but,  if  tbe  homestead  thus  set  apart 
to  her  could  be  Immediately  taken  in  execu- 
tion by  one  of  hw  creditors,  it  would  fail  to 
be  available  for  her  use  or  support,  and  It 
might  happen  that  her  creditor  would  fare 
better  than  a  creditor  of  the  decedent  whose 
money  had  perhaps  been  used  to  purchase 
the  very  property  so  set  apart"  In  Barnnm 
V.  Boughton,  55  Oonn.  117,  10  Atl.  514,  it 
was  held  that  money  paid  to  the  widow,  as 
an  allowance  for  her  support,  through  the 
probate  court,  could  not  be  taken  or  attached 
by  one  of  her  creditors.  The  court  said: 
"She  could  neither  ask  nor  receive  it  for  the 
payment  of  her  debts.  The  probate  court 
could  not  grant  It  for  that  purpose.  •  •  • 
If  one  allowance  can  be  intercepted,  so  can 
every  other,  for,  if  the  door  is  opened  for 
one  creditor,  it  cannot  be  closed  against  any, 
and  the  entire  estate  might  thus  be  diverted 
from  its  legal  destination.  The  law  will  not 
permit  the  Instant  necessities  of  the  widow 
and  the  ultimate  rights  of  the  creditors  of 
the  estate  to  be  postponed,  in  its  name,  to 
the  demands  of  her  creditors."  So  in  this 
case  the  court  will  not  allow  the  insnrance 
money  which  Is  exempt  from  execution  as- 
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to  the  credltora  of  the  estate  to  be  takem  by 
the  creditors  of  the  widow.  It  la  eqoalljr 
exempt  aa  to  tbem.  .  . 

Appellant  contends  tbat  by  the  deposit  of 
the  money  in  the  bank  the  money  lost  lt> 
Identity,  and  that  thereafter  the  bank  owed 
Annie  J.  Jenkins  the  money;  that  the  debtor 
thus  volnntarlly  parted  with  the  money 
which  was  exempt,  and  acquired  In  lien 
thereof  a  credit  dne  by  the  bank.  Such  con- 
stroction  would  seem  to  be  unreasonable, 
and  no  authority  is  cited  which  supports  tt. 
It  Is  true  that,  in  one  sense,  by  the  deposit 
the  relation  of  debtor  and  creditor  was  cre- 
ated as  between  the  bank  and  Mrs.  Jenkins^ 
but  she  put  the  exempt  money  in  the  bank. 
She  regarded  it  as  money  In  the  bank.  She 
expected  to,  and  did,  draw  tt  as  she  needed 
It  The  bank  did  not  glye  her  the  identical 
pieces  of  money  that  she  deposited,  but  It 
gave  her,  as  she  drew  upon  It,  money  equal 
In  value  and  kind.  She  was  not  required  to 
keep  the  money  buried  or  in  her  stocking, 
In  order  to  have  It  remain  exempt.  If  the 
appellant's  theory  is  correct,  she  could  not 
have  paid  a  $5  grocery  bill  with  a  $20  piece, 
receiving  $15  In  change,  without  the  risk  of 
having  the  $15  attached.  The  law  does  not 
require  such  absurdity.  The  cases  cited  by 
appellant  arose  under  the  United  States  pen- 
sion laws,  and  are  not  in  point.  The  section 
of  the  Revised  Statutes  construed  provides: 
"No  sum  of  money  due  or  to  become  due  to 
any  pensioner,  shall  be  liable  to  attachment," 
etc.  The  courts  have  correctly  held  that  the 
sectiou  only  protected  the  money  while  dne 
or  in  course  of  transmission  to  the  pen- 
sioner. Money  due  or  to  become  due  is  de- 
signed to  protect  the  amount  of  the  pension 
until  It  reaches  the  hands  of  the  pensioner. 
It  la  then  no  longer  money  dne  or  to  become 
doe.  Our  statute  exempts  the  money,  and, 
although  deposited  In  the  bank.  It  is  still 
money  and  protected.  It  has  not  lost  Its 
identity  because  of  the  fact  tbat  the  identical 
coins  or  bills  deposited  are  not  to  be  return- 
ed. Kespondent  probably  never  saw  any 
coins  or  bills,  but  took  the  checks  which  the 
insurance  company  gave  her  as  evidence  ttiat 
it  had  the  money  for  her,  and  deposited  them 
with  the  bank;  having  the  amounts  credited 
in  her  bankbook  as  evidence  that  she  had  the 
money  in  the  bank.  In  Hibemia  Savings  & 
Loan  Society  v.  City  and  County  of  Sau 
Francisco,  138  Cal.  205,  72  Pac  920,  96  Am. 
St  Rep.  100,  it  was  held  that  the  checks  or 
orders  drawn  upon  the  Treasurer  or  Assist- 
ant Treasurer  of  the  United  States,  payable 
on  demand,  are  not  merely  obligations  of 
the  United  States,  but  solvent  credits,  sub- 
ject to  taxation.  The  court  said:  "The  or- 
ders were  simply  a  convenient  mode  of  pay- 
ment of  the  obligation.  They  were,  for  ail 
practical  purposes,  the  money  itself."  So  In 
the  case  at  bar  the  credit  in  the  bank  is,  for 
all  practical  purposes,  under  the  exemption 
laws,  to  be  regarded  as  the  money  itself. 
Bespondent  bad  the  right  to  have  the  levy 


set  aside  upon  the  exempt  property.  Section 
656,  Code  Civ.  Proc.,  provides  that  the  writ 
may  be  discharged  when  the  same  was  Im- 
properly or  Irregularly  Issued.  Tills  was  not 
a  dissolution  of  the  writ  of  attachment  but 
an  order  setting  aside  the  levy  as  to  the 
exempt  property.  It  would  be  strange  if  a 
court  were  so  impotent  that  it  could  not  set 
aside  the  erroneous  levy  of  its  own  writ 
upon  exempt  property.  Any  other  rule 
wonld  compel  the  injured  party  to  bring  a 
suit  for  damages,  which  not  only  would  lead 
to  delay,  but  might  In  the  end  prove  futile. 
Courts  have  power  over  their  own  process, 
and  to  set  aside  a  levy  of  a  writ  of  attach- 
ment or  execution  upon  exempt  property. 
Freeman  on  Executions,  S  271;  Enc.  PL  & 
Pr.  vol.  8,  p.  579,  and  cases  cited;  Sandburg 
V.  Papineau,  81  111.  446. 

It  follows  that  the  order  should  be  af- 
firmed. 

We  concur:  GRAY,  C;  SMITH,  0. 

F(»r  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed:  McFAR- 
LAND,  J.;  HENSHAW,  J.;  LORIGAN,  J. 


lU  Cal.  7«9 
SULLIVAN  et  al.  v.  OAOE  et  al..  State  Board 
of  Examiners.    (S.  F.  8,002.) 

(Supreme  Court  of  California.    Jan.  16,  1905.) 

CliAIliS  AOAINST  STATE — COSTS — FEES  FOB  BE- 
CEIVEB'S  ATTOBNEYS  — MANDAMUS  TO  STATE 
BOABD— EFFECT  OF  BEJECTINO  CLAIK— DIS- 
KISSAI.  OF  APPEAL— SPECIAL  APPBOPBIATION. 

1.  A  Judgment  for  counsel  fees  recovered  by 
attorneys  for  a  receiver  appointed  in  a  suit  by 
the  state  to  wind  up  the  aSairs  of  a  corporatioa 
are  not  costs,  within  Code  Civ.  Proc.  S  1038,  pro- 
viding that  where  the  state  is  a  party,  and  costs 
are  awarded  against  it  tbey  must  be  paid  out 
of  the  state  treasury,  so  as  to  take  from  th« 
State  Board  of  Examiners  all  discretion  in  the 
allowance  of  it  as  a  claim  a^inst  the  state. 

2.  Where  the  order  appointing  a  receiver  is 
void  for  want  of  jurisdiction,  an  order  award- 
ing counsel  fees  for  tlie  receiver  is  also  void. 

3.  An  order  awarding  counsel  fees  for  services 
of  an  attorney  for  a  receiver  should  run  in  favor 
of  the  receiver,  rather  than  to  the  attorney. 

4.  The  State  Board  of  Examiners  not  having 
authority  to  "entertain  for  a  second  time  a  de- 
mand against  the  state  once  rejected  by  it,  un- 
less such  facts  are  presented  as  in  suits  l>etween 
individuals  woaid  furnish  sufficient  n-ound  for 
granting  a  new  trial"  (Pol.  Code,  S  B70),  man- 
damus does  not  lie  to  compel  the  allowance  of 
a  claim  which  the  board  has  once  rejected. 

5.  The  dismissal  of  an  appeal  from  an  order 
of  court  is  not  an  affirmance  of  the  order,  so  as 
to  give  it  any  validity  which  it  otherwise  did 
not  have. 

6.  St.  1895,  p.  238,  ft  193,  making  an  appro- 
priation for  payment  of  five  distinct  claims  of 
different  persons,  is  void  under  the  provisions  of 
Const,  art  4,  §  34,  that  "no  bill  making  an  ap- 
propriation for  money,  except  the  ^enpral  ap- 
propriation bill  shall  contam  more  than  one 
Item  of  appropriation  and  that  for  one  single 
and  certain  purpose,  to  l>e  therein  expressed." 

Department  2.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
Frank  J.  Murasky.  Judge, 
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Action  for  mandate  by  Jeremiah  F.  Sul- 
llTan  and  another  against  Henry  T.  Gage 
and  others,  constituting  the  State  Board  of 
Elxamlners.  There  was  a  judgment  for 
plalntlfts,  and  defendants  appeal.    Reversed. 

W.  C.  Van  Fleet  and  W.  B.  Treadwell, 
for  appellants.  Sullivan  &  Sullivan,  for  re- 
spondents. 

HENSHAW,  J.  This  Is  an  appeal  from 
a  Judgment  in  favor  of  plaintiSs,  awarding 
a  temporary  writ  of  mandate  against  the 
defendants,  the  State  Board  of  Examiners, 
commanding  the  board  "to  forthwith  ap- 
prove and  allow"  a  claim  of  the  plaintiffs 
against  the  state  of  California  for  $5,000. 
The  facts  material  to  this  consideration  are 
as  follows: 

In  1888  an  action  was  commenced  by  the 
people  of  the  state  of  California,  upon  the 
relation  of  George  A.  Johnson,  Attorney 
General,  nnder  section  806  of  the  Code  of 
Civil  Procedure,  against  the  American  Sugar 
Refinery  Company,  a  corporation,  to  obtain 
a  Judgment  excluding  that  corporation  from 
its  corporate  franchise  on  the  ground  of 
misuser.  In  January,  1890,  a  Judgment  was 
rendered  in  this  action  excluding  the  cor- 
poration from  the  franchise,  dissolving  it  as 
a  corporation,  and  imposing  a  fine  upon  it; 
and  In  February,  1890,  the  court,  upon  the 
application  of  the  Attorney  General,  and 
upon  order  directing  the  defendant  to  show 
cause,  made  Its  order  appointing  Patrick 
Reddy  receiver  In  the  action,  to  take  pos- 
session of  all  the  property  of  the  corpora- 
tion, and  to  bold  the  same  pending  the  ap- 
peal from  the  Judgment.  Beddy  qualified  as 
receiver,  took  possession  of  some  of  the 
property  of  the  corporation,  and  so  continued 
until  the  9th  day  of  June,  1890.  Upon  that 
date  a  writ  of  prohibition  was  issued  from 
this  court  In  the  case  of  Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  24  Pac.  121,  10 
L.  R.  A.  627,  18  Am.  St  Rep.  192,  adjudging 
that  the  order  of  the  superior  court  appoint- 
ing Patrick  Reddy  receiver,  and  all  orders 
made  by  the  superior  court  in  pursuance  or 
aid  thereof,  were  null  and  void  and  of  no 
effect,  and  in  excess  of  the  Jurisdiction  of 
the  superior  court;  and  the  superior  court 
and  its  Judge  were  prohibited  and  restrained 
from  in  any  manner  acting  upon  and  en- 
fordng  the  orders,  or  either  of  them,  and 
the  court  was  further  commanded  without 
delay  to  revoke  and  annul  the  orders,  and 
each  of  tbem. 

On  January  10,  1891,  Patrick  Reddy  filed 
In  the  superior  court  his  account  and  report 
of  his  administration  as  receiver,  In  which 
he  stated  that  he  had  been  "obliged  to  em- 
ploy counsel  for  the  purpose  of  advising  him 
in  bis  duties  In  the  premises,  and  did  em- 
ploy Messrs.  Sullivan  &  Sullivan,"  plaintltTs 
herein,  and  that  their  services  as  such  were 
reasonably  worth  $5,000.  On  the  same  day 
the  superior  court  made  its  order  appointing 


M.  C.  Blake  a  referee  to  take  proofs  aa  to 
the  matters  embodied  In  tbe  report,  and  to 
report,  amongst  other  things,  "the  amount 
proper  to  be  allowed  as  compensation  for 
tbe  services  of  Messrs.  Sullivan  &  SnlUvan, 
attorneys  at  law,  rendered  to  said  Reddy 
while  acting  as  such  receiver."  On  Febru- 
ary 3,  1891,  Blake  made  his  report,  which 
contained  the  statement  that  Messrs.  Sul- 
livan &  Sullivan  had  acted  as  attorneys  and 
counsel  of  the  receiver  In  all  the  matters 
of  said  receivership,  and  had  rendered  val- 
uable and  important  services,  and  that  sacta 
services  were  reasonably  worth  tbe  sum  of 
$6,000,  and  that  no  payments  had  been  made 
on  account  thereof.  On  the  day  upon  which 
the  report  was  filed,  the  court  made  Its  or- 
der approving  It,  which  order  contained  the 
following:  "And  It  Is  farther  ordered,  ad- 
Judged,  and  decreed  that  Messrs.  Sullivan  & 
SuUIvan  are  entitled  to  the  sum  of  five 
thousand  ($5,000)  dollars  from  the  state  of 
California."  No  notice  was  given  to  tbe 
state  of  any  of  these  proceedings,  nor  was 
the  state  represented  at  any  of  these  bear- 
ings. In  April,  1891,  the  Attorney  General 
took  an  appeal  to  this  court  from  this  last- 
quoted  order  or  Judgment.  On  December 
14,  1892,  and  while  this  appeal  was  pend- 
ing, plaintitrs  presented  to  the  State  Board 
of  Examiners  their  claim  for  "professional 
services  rendered  by  said  Sullivan  &  Sulli- 
van as  attorneys  and  counselors  for  the  re- 
ceiver appointed  by  the  superior  court  of 
the  city  and  county  of  San  Francisco,  state 
of  California,  In  that  certain  action  entitled 
The  People  of  the  State  of  California,  up- 
on the  Relation  of  George  A.  Johnson,  Attor- 
ney General,  Plaintiff,  v.  American  Sugar 
Refinery,  Defendant'  during  the  first  six 
months  of  the  year  A.  D.  1890.  Said  sum  of 
$5,000  (five  thousand  dollars)  was  fixed  and 
allowed  as  the  fee  of  Sullivan  &  Sullivan 
for  said  professional  services  by  the  supe- 
rior court  of  tbe  city  and  county  of  San 
Francisco  by  order  of  said  court  duly  given, 
made,  and  entered  in  said  court  on  the  3d 
day  of  February,  1891."  On  December  15, 
1892,  the  Board  of  Examiners  made  Its  order 
rejecting  the  claim,  as  follows:  "Tbe  an- 
nexed account  for  $5,000,  presented  by  Sul- 
livan &  Sullivan  for  legal  services  (case 
of  People  v.  American  Sugar  Refinery  Com- 
pany), forty-first  fiscal  year,  is  rejected  and 
disallowed,  under  section  662,  Pol.  Code,  be- 
cause the  board  Is  of  the  opinion  tbat  the 
state  is  not  liable.  In  view  of  the  facts, 
evidence,  and  decision  of  the  Supreme  Court 
In  tbe  case  of  Havemeyer  ▼.  Superior  (3ourt 
84  Cal.  327,  24  Pac.  121,  lOL,  R.  A.  627,  18 
Am.  St  Rep.  192,  and  Havemeyer  v.  Superior 
Court  87  Cal.  267,  25  Pac.  438,  10  U  B.  A. 
650."  Thereupon  plaintiffs  appealed  to  tbe 
Legislature  from  this  disallowance  of  their 
claim,  and  served  notice  upon  tbe  State 
Board  of  Examiners  of  tbeir  appeal.  In 
1895  the  I^eglslature  passed  tbe  following 
act  (St  1895,  p.  238,  c  193): 
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"An  act  appropriating  money  to  pay  the 
claims  of  H.  P.  Dyer,  F.  P.  Dyer,  0.  A. 
Granger,  Gaston  Goldsmith,  and  Sulllvau 
&  SulllTan. 

"The  people  of  the  state  of  California,  rep- 
resented In  Senate  and  Assembly,  do  enact 
as  foUotrs: 

"Section  1.  The  som  of  eight  thousand  six 
hundred  and  forty-flve  dollars  Is  hereby  ap- 
propriated out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated,  to  pay 
the  claim  of  H.  P.  Dyer  for  four  hundred 
and  six  dollars;  O.  A.  Granger  for  four  hun- 
dred and  thirty-one  dollars;  P.  P.  Dyer  for 
two  thousand  seven  hundred  and  serenty- 
flTe  dollars;  Gaston  Goldsmith  for  thirty- 
three  dollars;  and  SulUvan  &  Sullivan  for 
five  thousand  dollars;  which  amounts  have 
been  assessed  as  costs  against  the  state  of 
California  in  the  case  of  The  People  of  the 
State  of  California  v.  The  American  Sugar 
Refinery  Company,  number  twenty-four  thou- 
sand three  hundred  and  eighty-one,  in  the 
Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Fran- 
cisco." 

Thereafter,  and  upon  July  12, 1895,  Messrs. 
Sullivan  &  Sullivan  again  presented  to  the 
Board  of  Examiners  a  claim  reciting  the 
facts  above  stated  as  to  the  report  of  Mr. 
Reddy,  Its  reference  to  Mr.  Blake,  his  re- 
port thereon,  and  setting  forth  "that  there- 
after said  report  came  on  regularly  for  hear- 
ing before  said  superior  court,  and  said 
court,  after  due  consideration,  duly  gave 
and  made  a  Judgment  confirming  said  report, 
and  directing  payment  to  said  Sullivan  & 
Sullivan  of  said  sum  of  five  thousand  dol- 
lars; that  said  Judgment  has  never  been 
reversed,  vacated,  or  set  aside;  that  on  the 
27th  day  of  March,  1885,  an  act  of  the  Leg- 
islature of  the  state  of  California  was  duly 
passed  and  approved  by  the  Governor  of 
said  state,  appropriating  out  of  the  moneys 
In  the  state  treasury  not  otherwise  appro- 
priated the  sum  of  five  thousand  dollars 
to  pay  said  claim  of  Sullivan  &  Sullivan." 
On  December  13,  1895,  the  State  Board  of 
Bxaminers  again  rejected  the  claim,  in  the 
following  order:  "The  annexed  account  for 
$5,000,  presented  by  Sullivan  &  Sullivan  for 
legal  services  In  the  case  of  The  People  v. 
Am.  Sugar  Refinery  Company,  is  rejected 
and  disallowed  under  section  662,  Pol.  Code, 
because  not  a  legal  charge  against  the  state." 
This  last-mentioned  claim  was  also  present- 
ed and  acted  upon  by  the  State  Board  of  Ex- 
aminers while  the  appeal  from  the  order  of 
the  superior  court  was  still  pending.  On 
February  7,  1899,  this  court  made  its  order 
dismissing  the  appeal  theretofore  tfiken  by 
the  state  from  that  order  for  the  failure  of 
the  appellant  to  file  any  transcript  on  appeal. 
And  upon  March  10,  1899,  the  remittitur  on 
such  appeal  was  filed  In  the  superior  court 
On  March  6,  1899,  the  plaintiffs  again  pre- 
sented to  the  board  their  claim,  and  on  June 
27.  1899,  the  board  again  rejected  the  claim. 


stating:  "This  claim  is  disapproved  by  the 
Board  of  Examiners.  First.  Because  the  de- 
mand was  rejected  by  the  State  Board  of 
Examiners  for  sulficient  reason  on  Decem- 
ber 15,  1892,  and  a  second  time  rejected  by 
said  board  for  sufficient  reason  on  the  13tb 
day  of  December,  1895,  and  there  appears 
no  law  whatever  authorizing  this  lx>ard  to 
entertain  the  same  demand  a  third  time. 
Accordingly  the  board  disapproves  this 
claim,  and  causes  the  same  to  be  filed  with 
the  records  of  the  board,  with  the  foregoing 
statement  showing  such  disapproval  and  the 
reasons  therefor."  Upon  this  rejection  the 
plaintiffs  sued  in  mandate,  and,  as  has  been 
stated,  obtained  a  Judgment  of  the  trial 
court  commanding  the  board  of  examiners 
"to  forthwith  approve  and  allow"  their 
claims,  and  from  this  Judgment  the  State 
Board  of  Examiners  have  appealed. 

Appellants'  first  contention  against  the 
Judgment  may  thus  be  summed  up:  That 
the  board  of  examiners.  In  passing  upon 
claims  such  as  this,  are  vested  with  dis- 
cretionary and  Judicial  powers;  that  man- 
date will  not  lie  therefor  to  compel  them  to 
exercise  those  powers  In  any  given  way,  or, 
as  here,  to  force  the  board  to  approve  and 
allow  a  claim.  Second.  That  mandate  will 
not  lie  In  this  case,  because  the  board  has 
already  acted,  has  exercised  its  discretion- 
ary and  Judicial  powers,  and  has  three  times 
rendered  its  Judgment  against  the  validity  of 
the  claim;  that  plalntifCa'  only  redress  is  by 
direct  appeal  from  such  Judgment,  or  by 
such  other  appropriate  mode  of  relief  as  the 
state  has  provided,  and,  if  the  state  has  pro- 
vided no  mode  of  relief,  then  the  action  of 
its  agents,  the  board  of  examiners.  Is  final 
and  conclusive.  Respondents,  in  answer  to 
this,  admit  the  well-settled  rule  that  man- 
date will  not  lie  to  compel  a  tribimal  exer- 
cising discretionary  and  Judicial  functions  to 
act  in  a  particular  way,  but  they  insist  tliat 
mandate  will  lie  to  compel  specific  form  of 
action  where  no  discretionary  or  Judicial 
powers  are  vested  with  the  board  or  with 
the  tribunal,  and  where  but  one  form  or 
course  of  action  is  open  to  them  upon  tlie 
claim;  and  they  Insist  that  their  own  case 
Is  of  the  latter  sort.  Furthermore,  they 
urged  against  the  objection  that  the  board 
has  already  acted  by  rejecting  the  claim  that 
these  orders  of  rejection  do  not  constitute 
res  adjudicata  against  them,  for  the  reason 
that  at  the  time  of  these  rejections  the  ap- 
peal from  the  order  allowing  them  counsel 
fees  was  still  pending  in  the  court,  and  \,'&a 
therefore  sub  Judice,  while,  at  the  time  of 
the  commencement  of  this  action  by  a  dis- 
missal of  that  appeal,  the  order  had  become 
final  and  valid  by  operation  of  the  Judgment 
of  dismissal. 

The  duties  and  powers  of  the  board  of  ex- 
aminers in  these  matters  are  prescribed  by 
sections  660,  661,  et  seq.,  of  the  Political 
Code.  Three  classes  of  claims  are  there 
specified.    The  one  for  which  appropriation'* 
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liare  been  made  (sections  660,  661,  662);  tbe 
second,  those  for  the  settlement  of  which 
provision  has  been  made  by  law,  though  no 
specific  appropriation  has  been  made  there- 
for (section  663);  and  the  last,  those  for  the 
settlement  of  which  no  provision  baa  been 
made  by  law  (sections  664,  665,  and  666). 
As  to  the  third  class,  the  board  has  no  power 
other  than  "to  report  to  the  Legislature  such 
facts  and  recommendatlonEf'  as  they  deem 
proper.  In  acting  upon  a  claim  of  tbe  other 
two  classes  tbe  board  Is  authorized  by  these 
sections  either  to  approve  or  disapprove 
them.  Respondents,  in  support  of  their  con- 
tention that  the  State  Board  of  Examiners 
was  not  called  upon  to  exercise  discretionary 
and  judicial  functions  in  the  matter  of  their 
claim,  place  great  reliance  upon  the  case  of 
Lawrence  v.  Booth,  46  Cal.  187.  That  was 
mandate  against  the  State  Board  of  Exam- 
iners to  compel  the  allowance  of  a  claim  for 
costs  in  an  action  commenced  by  the  dis- 
trict attorney  upon  behalf  of  tbe  state,  which 
costs  were  assessed  by  the  district  court 
under  the  provisions  of  a  special  statute;  the 
contention  of  the  defendant  board  being  that 
the  award  of  costs  by  the  district  attorney 
was  not  conclusively  binding  upon  It,  and 
did  not,  therefore,  control  its  action.  That 
contention  was  disposed  of  In  tbe  following 
language:  "At  all  events,  tbe  requirement  of 
the  statute,  as  we  construe  it.  is  positive, 
that  the  cost  of  publication,  as  taxed  by  the 
court,  shall  be  paid  by  the  state.  This  leaves 
to  the  auditing  officers  no  discretion  as  to  the 
amount  for  which  the  claim  shall  be  al- 
lowed. It  must  still  pass  through  the  hands 
of  the  Board  of  Examiners,  in  the  ordinary 
routine  of  business,  but  the  amount  allowed 
can  be  no  other  than  that  fixed  by  the  Judg- 
ment of  the  court"  Here,  it  will  be  ob- 
served, was  waged  no  controversy  over  the 
provisions  of  the  statute,  nor  over  the  valid- 
ity of  the  order  of  the  court  in  fixing  costs; 
the  point  of  difference  being  merely,  as  has 
been  stated,  whether  the  court's  allowance 
absolutely  controlled  the  action  of  the  Board 
of  Examiners.  Apart  from  such  exceptional 
cases  as  that  illustrated  in  Lawrence  v. 
Booth,  It  is  unquestionably  the  fact,  and  has 
been  so  declared  by  this  court,  that  the 
State  Board  of  Examiners  does  exercise,  in 
the  generality  of  cases,  discretionary  and 
judicial  action,  making  their  acceptance  or 
rejection  of  a  claim  not  only  final,  but  free 
from  collateral  attack.  And  so  It  is  distinct- 
ly laid  down  as  to  the  powers  of  this  board 
upon  these  very  claims  in  Cahill  v.  Ck>lgan, 
31  Pac.  614,  where  It  Is  said:  "The  Board  of 
Eicaminers  has  unlimited  power  to  tnvestl- 
Cate  the  merits  of  all  claims  presented  for 
allowance,  and  may  act  upon  facts  within 
the  personal  knowledge  of  its  members,  as 
well  as  upon  evidence  from  other  sources. 
Pol.  Code,  {{  658,  666.  It  was  the  duty  of 
the  Attorney  General,  as  a  member,  to  Im- 
part  to  tbe  board  his  personal  knowledge  of 
«U  material  facU  In  regard  to  the  suit  9t 


People  against  Havemeyer,  irtitclt  mlt  had 
been  prosecuted  by  him,  and  he  must  be  pre- 
sumed to  have  performed  this  duty.  In  the 
matter  of  approving  and  rejecting  claims 
against  the  state,  the  Board  of  Examiner* 
acts  jndldally,  and  its  decisions  In  cases  of 
which  it  has  jurisdiction  are  not  subject  to 
collateral  attack.  In  bis  work  on  Judgments 
(section  632),  Mr.  Black  says:  'When  th« 
statutes  commit  to  a  board  of  county  com- 
missioners or  supervisors  or  auditors  or  to  a 
town  council  the  duty  of  examining  and 
auditing  claims  against  the  municipality, 
ttieir  action  in  auditing,  adjusting,  or  reject- 
ing such  a  claim  la  judicial  in  its  nature,  and 
their  decision  is  binding  and  conclusive,  un- 
less reversed  on  appeal;'  dtlng,  among  other 
cases,  Osterhoudt  v.  Rlgney,  98  N.  Y.  222; 
Colusa  County  t.  De  Jamett,  55  Cal.  373; 
Placer  Co.  v.  Campbell  (Cal.)  11  Pac.  602. 
In  Osterhoudt  t.  Rlgney,  98  N.  T.  223,  the 
court  said:  The  acts  of  a  board  of  audit, 
within  its  jurisdiction,  in  tbe  absence  ot 
fraud  or  collusion,  are  final  and  conclusive, 
and  cannot  be  questioned  on  a  collateral  pro- 
ceeding. Whether  the  claim  Is  a  proper  town 
or  county  charge,  in  a  case  where  it  is  doubt- 
ful and  rests  upon  disputed  evidence,  and 
what  amount  shall  be  allowed  when  not  fixed 
by  statute,  are  questions  which  the  statute 
commits  to  the  determination  of  the  board 
of  audit;  and  however  much  it  may  err  la 
judgment  upon  the  facts,  so  long  as  it  keeps 
within  its  jurisdiction  and  acts  in  good  faith. 
Its  audit  cannot  be  overhauled,  but  is  final, 
as  well  as  to  the  taxpayers  as  to  the  claim- 
ant' See,  also,  Robinson  v.  Supervisors,  16 
Cal.  209;  Miller  r.  Sacramento  County,  25 
CaL  94;  Emery  v.  Bradford,  29  Cal.  75,  84; 
Scheerer  v.  Edgar,  76  Cal.  5G9,  18  Pac.  681; 
Bemal  v.  Lynch,  36  Cal.  135;  Black,  Judgm. 
i  250."  In  further  support  of  the  principle* 
here  enunciated,  and  on  the  proposition  that 
mandate  will  not  lie  to  compel  specific  ac- 
tion by  a  tribunal  vested  with  discretionary 
powers,  may  be  cited  Tllden  T.  ^upervlsora, 
41  Cal.  68;  Berryman  v.  Perkins,  55  Cal.  483; 
Strong  T.  Grant,  99  Cal.  100,  33  Pac.  733; 
Jacobs  ▼.  Supervisors,  100  Cal.  121,  34  Pac 
630.  While  in  Wood  v,  Strother,  76  Oal.  545, 
18  Pac.  766,  9  Am.  St  Rep.  249,  upon  which 
respondents  rely,  it  is  said:  "If  the  deter- 
mination of  the  tribunal  was  intended  to  be 
final,  it  la  plain  that  it  cannot  be  disturbed, 
either  on  mandamus  or  in  any  other  way. 
If  it  was  not  Intended  to  be  final,  bnf  there 
is  other  'plain,  speedy,  and  adequate  rem- 
edy,' the  writ  cannot  issue,  for  it  was  not 
designed  to  usurp  tbe  place  of  other  reme- 
dies." 

We  are  thus  brought  to  consider  whether 
the  claim  before  us  presents  a  case  within 
tbe  exception  to  the  general  rule  as  noted  la 
Lawrence  v.  Booth,  for,  if  it  does  not,  then 
clearly  this  action  will  not  Ue.  Herein  fo- 
spondents  cite  section  1038  of  tbe  Code  of 
Civil  Procedure,  to  the  effect  that  when  the 
State  18  a  party,  and  costs  are  awarded 
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against  It,  tbey  must  be  paid  out  of  tbe  state 
treasury;  and  their  argument  whlcb  fol- 
lows is  that  tbe  award  wblcb  the  court  made 
In  their  favor  -was,  In  effect,  an  award  for 
costs  in  the  action,  and  that  tbe  order  fixing 
the  amount  haying  been  made  by  a  court  of 
competent  jurisdiction,  and  the  appeal  from 
that  order  to  tbls  court  baring  been  dis- 
missed, the  matter  becomes  an  absolute  final- 
ity, and  that  naught  Is  left  for  the  State 
Board  of  Examiners  but  to  approve  their 
claim.  But  the  parallel  between  this  case 
and  that  of  Lawrence  v.  Booth  would  be 
much  closer,  were  It  not  for  the  objections 
whlcb  are  presented  to  all  these  matters. 
In  the  first  place,  section  1038  Is  dealing 
merely  with  "costs,"  as  such.  PlaintilTs' 
claim  Is  not  a  claim  for  costs,  within  the 
meaning  of  tbls  section  and  of  Its  chapter, 
nor  was  the  award  made  to  them  by  way  of 
costs.  Moreover,  the  validity  of  the  order 
Itself  Is  here  called  In  question,  whereas  tbe 
validity  of  the  order  made  In  Lawrence  v. 
Booth  was  never  In  controversy.  It  Is  be- 
yond peradventure  that  this  court  decided 
that  tbe  appointment  of  the  receiver  In  the 
case  of  People  ex  rel.  v.  American  Sugar 
Keflnery  was  void,  as  being  In  excess  of  the 
Jurisdiction  of  the  court  Havemeyer  v.  Su- 
perior Court.  84  Cal.  327,  24  Pac.  121,  10  L. 
K.  A.  627,  18  Am.  St.  Bep.  192,  and  Have- 
meyer V.  Superior  Court,  87  Cal.  2C7,  25  Pac. 
433, 10  L.  R.  A.  650.  This,  it  Will  be  observ- 
ed, does  not  present  the  case  of  a  reversal 
of  an  order  appointing  a  receiver  for  mere 
error  or  Irregularity  In  Its  procurement  It 
presents  the  ease  of  an  order  void  for  want 
of  legal  authority,  and  where  the  receiver, 
in  point  of  law,  was  not  a  receiver,  but  a 
trespasser.  It  Is  so  stated  In  Costa  v.  Su- 
perior Court,  137  Oal.  79,  60  Pac.  840,  where 
it  was  held  that  the  superior  court  had  no 
Jurisdiction  to  appoint  an  administrator  of 
the  estate  of  a  living  person,  and  the  appoint- 
ment was  therefore  In  excess  of  Jurisdiction 
and  void.  This  court  said:  "In  this  case  the 
court  finds  that  it  has  never  acquired  Juris- 
diction of  the  subject-matter  involved  In  tbe 
proceedings.  Its  previous  orders  were  en- 
tirely void,  and  in  this  very  Judgment  It  is 
so  declared.  Tbe  petitioner,  therefore,  has 
not  been  placed  in  possession  of  the  proper- 
ty by  any  valid  order  or  process  of  the  court. 
After  the  Judgment  declaring  the  grant  of 
administration  and  all  subsequent  proceed- 
ings void,  the  petitioner  will  be  regarded 
as  a  trespasser  from  the  beginning.  He  can- 
not be  regarded  as  a  receiver  whose  posses- 
sion Is  that  of  tbe  court."  See,  also,  Staples 
v.  May,  87  Cal.  178,  25  Pac.  346.  The  cases 
are  not  infrequent  where  the  court  has  set- 
tled the  account  of  a  receiver  erroneously 
appointed,  and  made  the  amount  a  charge 
against  the  party  who  has  procured  the  ap- 
pointment, but  no  case  has  been  brought  to 
our  attention  where  a  court  has  made  such 
an  order  when  its  own  Judicial  act  In  ap- 
pointing tbe  receiver  was  nugatory  end  void 


for  want  of  Jurisdiction.  Tbe  receiver  is  not 
obliged  to  accept  such  appointment,  and  in 
such  a  case  as  tbls,  as  the  court  was  wlth> 
out  power  to  appoint  him.  It  must  equally 
be  without  power  to  make  any  other  order 
depending  for  Its  validity  upon  the  order  of 
appointment.  The  utmost  that  is  left  for  a 
receiver  appointed  under  such  circumstances 
Is  his  right  of  action  for  compensation  against 
the  party  procuring  his  appointment  Thus, 
In  Grant  V.  Superior  Court,  106  Cal.  324,  39 
Pac.  604,  where  this  court  denied  a  writ  of 
prohibition,  It  is  said:  "It  Is  suggested,  bow- 
ever,  that  an  order  fixing  the  receiver's  com- 
pensation In  this  proceeding  might  conclude 
the  rights  of  the  petitioners  as  to  costs  to 
be  Included  In  the  final  Judgment,  or  In  a  sep- 
arate action  by  Silver  to  recover  the  amount 
allowed.  But  tbey  certainly  cannot  be  con- 
cluded by  tbe  order  in  any  collateral  proceed- 
ing or  new  action  If  the  court  has  no  Juris- 
diction to  make  it"  And  In  Grant  v.  Los 
Angeles  &  Pacific  R.  Co.,  116  Cal.  71,  47 
Pac.  872,  it  was  contended  by  appellant  that, 
as  the  order  appointing  the  receiver  was  ab- 
solutely void  upon  Its  face  for  want  of  Juris- 
diction In  the  court  to  make  It,  the  order  fix- 
ing the  compensation  of  the  receiver,  be- 
ing founded  thereon,  was  equally  void;  and 
this  court,  after  discussion,  summed  the  mat- 
ter up  In  the  following  sentence:  "That  or- 
der [appointing  the  receiver]  being  void,  the 
present  order  must  of  necessity  be  held,  as 
to  appellant,  likewise  void."  So,  here,  it 
must  result  that  the  order  allowing  compen- 
sation, being  based  upon  a  void  order  ap- 
pointing the  receiver,  is  itself  void.  But 
these  are  not  the  only  considerations.  Tbe 
order,  it  is  to  be  noted,  Is  an  order  direct- 
ing tbe  pa}m:ient  of  the  money  to  Sullivan  & 
Sullivan,  and  not  to  the  receiver.  Yet  it  is 
In  favor  of  the  receiver  alone  that  the  order 
should  have  run.  The  employment  of  Sulli- 
van &  Sullivan  came  wholly  from  the  re- 
ceiver, and  to  him  alone  were  they  entitled 
to  look  for  compensation.  If  the  order  in 
question  be  construed  as  a  Judgment  in  fa- 
vor of  Sullivan  &  Sullivan,  It  is  a  Judgment 
in  favor  of  one  not  a  party  to  the  action,  nor 
an  ofQcer  of  tbe  court.  If  It  be  construed 
as  an  order,  then  It  Is  fatally  defective,  In 
that  the  order  should  have  run  in  favor  of 
Mr.  Reddy,  and  should  have  been  an  allow- 
ance to  bim  upon  account  of  his  obligation  to 
tbe  attorneys  whom  he  had  employed.  It  is 
thus  declared  In  Stuart  v.  Boulware,  183  U. 
S.  78,  10  Sup.  Ct.  242.  33  L.  Ed.  568,  where 
the  court  says:  "If  It  were  proper  for  the 
receiver  to  employ  counsel,  the  allowance 
of  reasonable  counsel  fees  Is  to  the  receiver, 
and  dot  directly  to  the  counsel,  and  such  fees 
would  constitute  only  one  of  the  Items  in 
tbe  receiver's  account.  The  counsel  had  no 
cause  of  action,  but  the  allowance  was,  in 
legal  effect,  to  the  receiver,  to  enable  him  to 
make  compensation  for  professional  serr- 
Ices."  Nor  Is  this  distinction  unimportant' 
Tbe  receiver  might  have  a  cause  of  action 


Digitized  by 


Google 


542 


79  PACIFIC  BBPORTER. 


(Cal. 


against  tbe  party  securing  bis  appointment, 
whereas  tbe  attorney  for  tbe  receiver  bas 
no  sucb  right  of  action,  and  can  look  for 
compensation  only  to  the  person  who  ap- 
pointed blm.  So  In  this  case  Sullivan  &  Sul- 
livan would  have  no  right  of  action  against 
the  state.  That  right  of  action  would  be 
vested  in  Mr.  Reddy  alone.  Their  sole  right 
would  rest  in  their  claim  against  tbe  receiv- 
er. Tbe  same  principle  was  declared  in 
Sharon  v.  Sharon,  76  Cal.  1,  16  Pac.  345,  and 
Henry  v.  The  Superior  Court,  93  Cal.  669,  29 
Pac.  230.  In  each  of  those  cases  an  order 
making  allowance  to  tbe  attorneys  directly 
was  held  to  be  void,  and  in  tbe  latter  case 
it  was  annulled  on  certiorari. 

It  thus  appears  that  tbe  claim  presented  to 
tbe  State  Board  of  Examiners  was  a  claim 
essentially  calling  for  the  exercise  of  discre- 
tion and  judgment,  and  that  this  was  em- 
ployed with  tbe  result  that  tbe  claim  was 
three  times  rejected.  It  might  well  be  suffi- 
cient to  rest  tbe  matter  here,  but,  in  addition 
to  what  has  been  said,  another  sufficient 
reason  may  be  advanced.  Section  670  of 
tbe  Political  Code  provides  as  follows:  "The 
board  must  not  entertain  for  the  second  time 
a  demand  against  the  state  once  rejected  by 
it,  or  by  the  Legislature,  unless  such  facts 
are  presented  to  tbe  board  as  in  suits  be- 
tween Individuals  would  furnish  sufficient 
ground  for  granting  a  new  trial."  It  is  not 
disputed  that  tbe  claims  presented  were  the 
same.  But  one  change  had  occurred  since 
the  rejection  of  the  claim  in  1895,  and  its 
new  presentation  and  rejection  in  1899,  and 
that  was  that  tbe  state's  appeal  from  tbe 
order  which  forms  the  basis  of  tbe  claim  bad 
been  dismissed.  Upon  this  it  is  contended, 
as  bas  before  been  stated,  that  the  fact  of 
dismissal  not  only  worked  an  affirmance  of 
the  order  ap];>ealed  from,  but  established  its 
validity,  and  that  therefore  the  former  re- 
jection cannot  be  regarded  as  res  adjudlcata, 
and  tbe  situation  was  different  in  important 
legal  particulars  at  the  time  of  the  last 
presentation  and  rejection.  But  tbe  claim 
was  last  presented  upon  March  6th,  and  tbe 
judgment  of  dismissal  did  not  become  final 
by  the  going  down  of  tbe  remittitur  until 
March  lOtb.  So  at  the  time  of  tbe  last 
presentation  tbe  appeal,  in  contemplation  of 
law,  was  still  pending,  and  the  position  of 
the  claimants  was  precisely  the  same  as  it 
was  in  1895.  But  aside  from  this,  the  dis- 
missal of  the  appeal  from  tbe  order  was  not 
an  affirmance  of  the  order  ao  as  to  give  it 
any  validity  which  otherwise  it  did  not  pos- 
sess. A  dismissal  of  an  appeal  Is  an  affirm- 
ance of  the  judgment  only  in  a  limited  sense. 
If  the  judgment  is  void  on  its  face,  the  dis- 
missal of  the  appeal  from  it  in  no  wise  cures 
sucb  vital  defect  At  the  most,  tbe  dismissal 
prevents  a  second  appeal,  and  relieves  the 
order  or  judgment  from  attack  for  error 
or  irregularity  which  could  have  been  tak- 
en advantage  of  upon  appeal.  Smith  v.  Wes- 
terfleld,  68  Cal.  374,  26  Pac  206;   Bltzman 


v.  Bumham,  114  Cal.  522,  46  Pac.  379;  U.  S. 
y.  Gomez,  23  How.  326,  16  L.  Ed.  552,  687. 
Says  this  court  in  Pioneer  Land  Co.  v.  Mad- 
dux, 109  Oal.  633,  42  Pac.  295,  50  Am.  St. 
Rep.  67:  "^be  affirmance  by  the  appellate 
court  of  a  void  Judgment  imparts  to  it  no 
validity,  and  especially  tf  such  affirmance 
is  put  upon  grounds  not  touching  its  validity. 
•  *  •  The  Supreme  Court  of  Mississippi 
said  tliat  the  affirmance  of  a  void  judgment 
on  appeal,  upon  grounds  not  touching  but 
overlooking  its  invalidity,  did  not  make  it 
valid.  When  a  judgment  is  lacking  in  any 
of  the  foregoing  particulars,  it  matters  not 
whether  it  was  rendered  by  tbe  highest  or 
lowest  court  In  the  land,  it  is  equally  worth- 
less. No  one  Is  bound  to  obey  it  The 
oath  of  all  officers— executive,  legislative,  or 
judicial — compels  them  to  disregard  it"  It 
follows,  therefore,  that  tbe  mere  fact  that 
tbe  appeal  bad  been  dismissed  did  not  im- 
part any  validity  to  this  void  order. 

There  Is  left  for  consideration  the  effect  of 
tbe  legislative  act  above  quoted.  The  claim 
which  was  presented  to  the  State  Board  in 
1895  was  based  upon  tbe  act,  and  was  re- 
jected. In  this  particular  tbe  situation  is  not 
changed  since  the  rejection  of  that  claim, 
and  no  new  rights  which  would  "furnish  suf- 
ficient ground  for  granting  a  new  trial"  have 
been  shown.  In  that  view  of  tbe  case,  it 
was  the  duty  of  the  Board  of  Examiners  to 
refuse  to  consider  the  claim  anew,  and  plaln- 
tUts  were  barred  by  the  rejection  of  1895. 
And  finally,  if  tbe  validity  of  tbe  appropria- 
tion act  itself  be  involved.  It  is,  without 
doubt  violative  of  section  34,  art  4,  of  tbe 
Constitution,  which  provides  that  "no  bill 
making  an  appropriation  of  money  except 
the  general  appropriation  bill  shall  contain 
more  than  one  item  of  apinwpriation,  and 
that  for  one  single  and  certain  purpose  to  be 
therein  expressed."  The  language  of  this 
section  is  so  plain  that,  read  side  by  side 
with  tbe  act  in  question,  it  would  seem  to 
cut  off  tbe  need  of  discussion.  There  is 
here  not  only  more  than  one  item,  but  the 
items  themselves  are  not  for  a  single  pur- 
pose. Murray  v.  Colgan,  94  Cal.  435,  29  Pac. 
871. 

Tbe  judgment  appealed  from  is  therefore 
reversed. 


We    concur: 
GAN,  J. 


McFARLAND,   J.;    LORI 


14J  Cal.  771 
WESTERN  UNION  OIL  CO.  ▼.  NEWLOVE 

et  al.    (L.  A.  1,625.) 
(Supreme  Court  of  California.    Jan.  17,  1905.) 

ACTION  BT  LESSEE  —  SELF-SEBVIRO  DECLABA- 
TIONS  OF  LESSOR — IMPEACHING  WITNESS — IN- 
CONSISTENT STATEMENT  —  BELATINO  STATE- 
MENTS TO  WITNESS— OBJECTION  TO  TESTI- 
MONT. 

1.  In  an  action  between  a  lessee  and  the  own- 
er of  adjoining  land,  involving  boundary,  dec- 
larations of  the  lessor  in  his  own  favor  are  not 
admissible  for  the  lessee. 
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2.  Uoder  Code  Civ.  Proc  |  2052,  idlowing  a 
witness  to  be  impeached  by  evidence  of  state- 
ments inconsifitent  with  his  testimony,  where, 
in  an  action  by  a  lessee  axainst  the  owner  of 
adjoining  land,  involving  the  gaestion  whether 
there  had  been  a  practical  location  of  the 
boundary  on  the  line  where  the  lessor  bad 
erected  a  fence,  the  lessor  having  testified  that 
the  fence  was  put  np  by  him  on  his  own  land 
for  his  own  convenience,  and  not  as  a  boundary 
fence,  and  that  there  was  no  agreement  with 
reference  to  it,  he  may  be  impeached  by  in- 
consistent statements,  though  they  were  made 
after  the  date  of  the  lease. 

3.  Under  Code  Civ.  Proc  I  2052,  providing 
that,  before  a  witness  can  be  impeached  by 
statements  Inconsistent  with  his  testimony,  the 
statements  must  be  related  to  him,  and  he  must 
be  asked  whether  he  made  such  statements,  it 
is  not  enough  to  ask  him  whether  he  had  a 
conversation  at  a  certain  time  and  place  with  a 
certain  person  "in  regard  to  the  building  of  that 
fence  to  which  you  have  referred  in  your  direct 
examination,"  he  having  testified  that  he  built 
it  for  his  own  convenience,  and  not  as  a  bound- 
ary fence. 

4.  Where  nnobjectionable  impeaching  testi- 
mony of  one  witness  is  objected  to  "as  incompe- 
tent, irrelevant,  and  immaterial,  and  also  on  the 

{[round  that  sufficient  foundation  had  not  been 
aid,"  the  statement  of  counsel  that  the  same 
objection  is  interposed  to  the  impeaching  testi- 
mony of  another  witness,  which  is  objectionable 
only  in  that  the  statements  testified  to  by  the 
latter  witness  had  not  been  sufficiently  stated 
to  the  witness  to  be  impeached,  this  is  not 
enough  to  call  the  court's  attention  to  the  dis- 
tinction. 

Oominissloners'  Decision.  Department  1. 
Appeal  ftom  Superior  Court,  Santa  Barbara 
County;  J.  W.  Taggart,  Judge. 

Action  by  the  Western  Union  Oil  Company 
against  Joseph  Newlove,  executor,  and  oth- 
ers. Judgment  for  defendants.  PlaintlS  ap- 
peals.   Affirmed. 

Bicknell,  Gibson  &  Trask,  Dimn  &  Crutcb- 
er,  and  Canfleld  &  Starbuck,  for  appellant 
B.  F.  Thomas,  for  respondents. 

SMITH,  0.  This  Is  a  suit  to  quiet  titie 
to  a  strip  of  land  containing  54.97  acres,  de- 
scribed in  the  complaint.  Defendants  had 
judgment,  and  plaintiff  appeals  from  the 
order  denying  its  motion  for  a  new  trial. 

The  plaintiff,  under  a  lease  from  Careaga 
to  Its  assignor,  of  date  March  14,  1900,  is 
lessee  for  a  term  of  years  of  a  tract  of  land 
owned  by  Careaga  since  about  the  year 
1882.  The  defendants  are  the  executors, 
•widow,  and  devisees  of  John  Newlove,  de- 
ceased, who  became  the  owner  of  the  tract 
adjoining  the  Careaga  tract  on  the  north 
about  the  year  1880.  There  is  a  fence  on  or 
near  the  common  boundary  between  the  two 
tracts,  which  was  erected  by  Oareaga  In  1888. 
But  it  Is  claimed  by  the  plaintltT  that  the 
true  boundary  is  from  2.80  to  3.44  chains  to 
the  northward;  and  the  land  in  controversy 
is  the  strip  lying  between  this  line  and  the 
fence.  It  is  claimed  by  defendants  In  their 
answer  that  in  the  year  1888,  there  being 
some  controversy  about  the  boundary,  there 
was  an  agreement  between  Newlove  and 
Careaga  fixing  the  line  where  the  fence  was 
shortly  afterward  erected  by  the  latter,  and 


that  this  fence  has  ever  since  been  ac- 
quiesced in  by  the  owners  of  both  tracts  as 
the  boundary.  It  is  also  claimed  that  It  was 
part  of  the  agreement  that  Newlove,  upon 
inclosing  his  land,  should  pay  half  the  cost 
of  the  fence;  and  accordingly  the  agreed  one- 
half  value  of  the  fence,  $250,  was  in  the  year 
1898  paid  to  and  accepted  by  Careaga.  On 
the  issues  thus  raised  the  findings  of  the 
court  are  for  the  defendants.  The  court 
also  finds  "that  plaintifTs  alleged  cause  of 
action  is  barred  by  laches,"  and  "that  plain- 
tiff is  estopped  from  claiming  that  said  fence 
line  Is  not  tbe  dividing  line  between  the 
said  lands  In  which  it  has  an  estate  for  years 
and  the  lands  of  defendants." 

The  points  urged  by  the  appellants'  coun- 
sel are:  (1)  That  the  court  erred  in  ruling 
that  Oareaga  could  be  examined  as  to  state- 
ments made  by  him  to  witnesses  Tunnell 
and  Martin  subsequenUy  to  tbe  date  of  Care- 
aga's  lease  to  plaintiff's  assignor,  and  also. 
In  permitting  Tunnell  and  Martin  to  testify 
to  such  declarations;  (2)  that  tbe  court  also 
erred  in  excluding  the  declarations  of  Care- 
aga in  his  own  favor  concerning  tbe  bound- 
ary of  the  Careaga  ranch;  (3)  that  the  evi- 
dence was  insufficient  to  Justify  the  finding 
as  to  laches,  or  (4)  as  to  estoppel;  and  (5) 
that  the  third  finding  conflicts  with  tbe  find- 
ings from  the  fourth  to  the  eleventh.  But 
with  regard  to  the  last  objection,  we  do  not 
see  that  this  is  the  case.  Findings  4  to  U 
are  the  findings  as  to  the  practical  location 
of  the  land  by  the  parties  in  1888.  The  third 
finding  is  simply  to  tbe  effect  that  the  two 
tracts  have  a  common  boundary,  but  the  loca- 
tion of  that  boundary  Is  not  found  otherwise 
than  as  it  may  be  inferred  from  the  practical 
location.  Nor,  were  It  otherwise,  would  the 
conflict  be  material,  as  the  necessary  effect 
of  a  practical  location  is,  in  general,  to  estab- 
lish a  different  line  from  the  true  line  as 
originally  existing.  Nor  are  the  findings  as 
to  estoppel  and  laches  of  any  materiality. 
Presumably,  they  are  merely  legal  conclu- 
sions from  the  findings  as  to  practical  loca- 
tion; otherwise  there  would  be  no  evidence 
to  support  them.  But  they  may  be  stricken 
out  without  affecting  the  judgment,  which  is 
fully  supported  by  the  findings  as  to  prac- 
tical location.  Dlerssen  v.  Nelson,  138  Cal. 
397,  398,  71  Pac.  456;  Cavanaugh  r.  Jackson, 
91  Cal.  583,  27  Pac.  931;  Burrls  v.  Fitch,  76 
Cal.  398,  18  Pac.  864;  Helm  v.  Wilson,  76 
Cal.  476,  18  Pac.  604;  White  ▼.  Spreckels, 
75  Cal.  616,  17  Pac.  715;  Oolumbet  v.  Pach- 
eco,  48  Cal.  397;  Cooper  v.  Vlerra,  59  Oal. 
283;  Sneed  v.  Osbom,  25  Cal.  626  et  seq. 
The  objection  to  Careaga's  declarations  in  his 
own  favor  were  also  rightly  sustained.  Code 
Olv.  Proc.  8!  1849-1853;  Williams  v.  Bar- 
ter, 121  Cal.  52,  53  Pac.  405;  Taylor  v.  Mc- 
Conigle,  120  Cal.  120,  127,  52  Pac.  159;  Peo- 
ple V.  Blake,  60  Oal.  510,  511,  dissenting  opin- 
ion of  McKee,  J.;  Fischer  v.  Bergson,  49 
Cal.  297. 

This  leaves   us  to   consider  only   appel- 
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laats'  first  polot;  which,  however,  loToivea 
aeveral  points  which  will  require  separate 
oonslderadpii.  Aa  to  the  questions  to  Care- 
aga,  we  do  not  doubt  they  were  admlssibleL 
Careaga  had  testified  on  bis  examination  In 
chief  that  the  fence  was  pat  up  by  blm  on 
bis  own  land  for  his  own  convenience,  and 
not  as  ■  boundary  fence;  and  also  that 
there  was  no  agreement  with  reference  to  It. 
It  was  therefore  competent  to  ask  blm 
whether  he  had  not  made  at  other  times 
statements  Inconsistent  with  his  present  tes- 
timony. Code  Civ.  Proc.  |  2052.  As  to  the 
testimony  of  Martin,  that  also  was  admissi- 
ble. Careaga  bad  been  asked  specifically  as 
to  the  statements  to  which  Martin  testified, 
and  bad  denied  maklag  them.  The  evidence 
was  therefore  clearly  competent  under  the 
provisions  of  the  section  of  the  Code  cited 
above.  It  Is,  Indeed,  urged  that,  where  a 
witness  is  questioned  as  to  a  collateral  mat- 
ter, his  answer  must  be  taken  as  conciu- 
•ive,  and  that  evidence  to  contradict  it  is  not 
admissible;  and  It  Is  claimed  that  the  test 
of  materiality  is  as  stated  in  the  case  of 
George  v*  State,  16  Neb,  321,  20  N.  W.  312, 
where  It  is  said:  "If  the  question  put  to  a 
witness  on  the  part  of  the  state  on  his  di- 
rect examination  would  have  been  objec- 
tionable as  being  no  part  of  the  state's  case^ 
then  it  is  collateral,  and  the  party  asking  It 
is  bound  by  the  answer,  and  will  not  be 
permitted  to  cause  another  witness  to  con- 
tradict iL"  In  applying  this  it  is  argued 
that  Careasa's  declarations,  having  been 
made  after  tbe  date  of  the  lease  to  plalntlfTs 
assignor,  were  inadmissible,  and  therefore 
could  not  be  proven.  But  the  decision  does 
not  support  this  position.  It  refers  to  the 
original  statements  of  the  witness  on  his  di- 
rect examination,  which  were  material.  So 
that  the  real  test  Is  whether  "the  matters 
sought  to  be  contradicted  were  immaterial." 
Lake  Brie  Co.  v.  Morain,  140  III.  122,  29  N. 
E.  869;  Attorney  General  v.  Hitchcock,  1 
Exc.  99. 

But  with  regard  to  the  witness  Tunnell  a 
•erlous  question  Is  presented.  All  that  was 
asked  Careaga  with  reference  to  him  was 
whether  he  had  a  conversation  at  a  time 
and  place  mentioned  with  Tunnell  "in  regard 
to  the  building  of  that  fence  to  which  you 
have  referred  In  your  direct  examination," 
and  the  statements  to  which  Tunnell's  tes- 
timony refers  were  not  related  to  him.  These 
statements  were  therefore  Inadmissible,  and, 
the  evidence  having  been  objected  to  on  the 
ground  that  sufficient  foimdaUon  had  not 
been  made,  their  admission  was  error.  Code 
Civ.  Proc  i  2052.  But  this  defect  In  the 
testimony  of  Tunnell  Is  not  urged  by  counsel, 
and  probably  escaped  the  attention  of  the 
court.  The  witness  Martin  had  been  pre- 
viously examined,  and  his  testimony  had 
been  "objected  to  as  Incompetent,  Irrelevant, 
and  immaterial,  and  also  on  the  ground  that 
sufflcient  foundation  had  not  been  laid,"  and 
ohJectton  bad  been  overruled  and  exception 


taken.  But  npoa  examination  of  Tunnell 
we  find  nothing  as  to  the  ruling  of  the  court 
except  the  statement  of  plalnttfTs  attorney 
that  the  evidence  was  *^ubject  to  the  same 
objection,  ruling,  and  exception."  This,  per- 
haps, we  may  assume  was  assented  to  by  the 
court;  but  it  seems  clear  that  the  testimony 
of  both  witnesses  was  put  in  the  same  cate- 
gory by  the  plaintUTs  attorney,  and  the 
court  therefore  could  not  be  expected  to  ob- 
serve the  distinction.  Also  the  statements 
made  to  Martin  and  Timnell  were,  in  effect 
the  same,  and  Careaga's  denial  of  the  for- 
mer necessarily  Indicated  that  he  would  bare 
denied  the  latter  had  the  statement  related  to 
him.  The  error,  therefore^  we  think,  was  Im- 
material. 

We  advise  that  tbe  order  appealed  from  be 
ofllrmed. 

We  concur:    6RAT,  a;  CHIPMAN,  a 

For  the  reasons  given  In  the  foregoing 

opinion,  the  ordered  appeal  from  Is  affirmed: 
SHAW,  J.{  AXGELLOTTI,  J.;  VAN  DYKE, 
J. 


(32  Mont  46) 
CALEDONIA  INS.  CO.  v.  NORTHERN  PAa 

RT.  CO. 
(Supreme  Court  of  Montana.     ITeb.  10,  1908.) 

SVBBOOATTON— EIGBTS    Ot  PABTIES   BOBBOaAZ- 
ED — RKCOVKBT  OF  BXATUTOBT  IWTEBB8T. 

L  Under  Civ.  Code,  |  1351,  providing  that  a 
thing  in  action  arising  out  of  tbe  violation  of 
a  right  of  property  or  out  of  an  obligation  may 
be  transferred  by  the  owner,  the  right  to  recover 
damages  for  the  negligent  destruction  of  iwop- 
erty  by  fire,  together  with  the  right  to  have 
the  Jury  assess  interest  in  Its  discretion,  as  they 
are  authorized  to  do  by  Civ.  Code,  |  4281,  In 
actions  for  tbe  breach  of  obligations  not  arising 
from  contract,  is  assignable,  and  i>asses  by  sul^ 
rogation  to  an  insurance  company  to  tbe  extent 
of  the  proportion  of  the  loss  p&td  by  It  to  the 
property  owner. 

Appeal  from  District  Court,  Custer  Comi- 
ty; C  H.  Loud,  Judge. 

Action  by  the  Caledonia  Insurance  Com- 
pany against  the  Northern  Pacific  Railway 
Company.  From  a  Judgment  for  plaintiff^ 
defendant  appeals.    Affirmed. 

Wm.  Wallace,  Jr.,  and  Charles  Donnelly, 
for  appellant  Van  Ness  &  Redman  and  Syd- 
ney Sanner,  for  respondent 

HOLLOWAT,  J.  On  June  80,  1900,  co^ 
tain  buildings  belonging  to  Sarah  J.  Ham, 
and  situated  In  Miles  City,  were  destroyed 
by  fire  occasioned.  It  Is  alleged,  by  the  n^^ 
Ugence  of  the  Northern  Pacific  Railway  Com- 
pany. The  bnlldlngs  are  alleged  to  have 
been  of  the  value  of  $1,068,  and  were  Insured 
by  tbe  respondent  company  for  $800.  After 
the  fire  the  insurance  company  paid  the 
amount  of  the  insurance,  and  then  brought 
this  action  to  recover  such  amount  with  in- 
terest from  the  railway  company.  A  trial 
was  had.  which  resulted  In  a  verdict  In  to- 
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vor  of  the  Insurance  company  for  fSOO, 
and  for  ?213.33  Interest  From  the  Judgment 
entered  on  this  verdict,  the  railway  company 
apiieuled. 

Upon  the  trial  the  court,  by  three  different 
Instructions,  In  effect  told  the  jury  that  If 
they  fovmd  for  the  plaintiff,  they  might  also, 
In  their  discretion,  allow  interest  on  the 
amount  of  such  recovery  from  the  date  of 
the  payment  by  the  Insurance  company  to 
Mrs.  Harn.  The  only  error  assigned  on  this 
appeal  Is  the  giving  of  these  instructions. 

It  is  apparent  that  the  district  court  pro- 
ceeded upon  the  theory  that  section  4281 
of  the  Civil  Code  was  applicable  to  the  facts 
of  this  case.  That  section  reads  as  follows: 
"In  an  action  for  the  breach  of  an  obliga- 
tion not  arising  from  contract  and  in  every 
case  of  oppression,  fraud,  or  malice.  Interest 
may  be  given,  in  the  discretion  of  the  Jury." 

Counsel  for  appellant  contend  that,  admit- 
ting that  Mrs.  Harn  could  have  recovered  the 
value  of  her  property,  with  interest  thereon. 
In  the  discretion  of  the  Jury,  the  Insurance 
company  could  not  recover  anything  beyond 
the  amount  actually  paid  by  it,  and  that  the 
Interest  which  might  have  been  allowed  to 
the  owner  Is  in  the  nature  of  a  purely  per- 
sonal right  to  her,  and  awarded  because  of 
some  circumstances  of  aggi-avation  attend- 
ing the  destruction  of  her  property.  But  in 
this  we  thinlc  counsel  is  in  error. 

It  is  conceded  by  counsel  for  appellant  in 
their  brief  that  "in  an  action  brought  by 
Mrs.  Harn,  the  owner  of  the  property  in 
question  here,  to  recover  damages  for  the 
destruction  of  it,  the  instructions  here  com- 
plained of  would  be  unexceptionable."  Then, 
If  the  circumstances  of  the  burning  of  Mrs. 
Harn's  buildings  were  such  that  a  Jury  might 
with  propriety  award  her  Interest  in  addi- 
tion to  the  value  of  the  property.  It  followed 
that  her  cause  of  action  was  of  that  par- 
ticular character  contemplated  by  section 
4281  above. 

The  next  inquiry  is,  was  such  cause  of  ac- 
tion assignable?  For  subrogation  is  mere- 
ly an  equitable  assignment,  or  an  assign- 
ment by  operation  of  law.  Section  1351  of 
the  Civil  Code  provides:  "A  thing  In  action, 
arising  out  of  the  violation  of  a  right  of 
property,  or  out  of  an .  obligation,  may  be 
tran.>*ferred  by  the  owner."  It  is  clear  that 
in  this  instance  Mrs.  Harn's  cause  of  action 
arose  out  of  the  violation  of  a  right  of  prop- 
erty, and  such  right  of  action,  or  thing  in 
action,  is  declared  by  this  section  to  be  as- 
signable, A  distinction  is  made  in  the  au- 
thorities between  a  right  of  action  growing 
out  of  a  violation  of  property  rights,  which 
is  generally  held  to  be  assignable,  and  a 
right  of  action  growing  out  of  the  violation 
of  some  purely  personal  right,  as,  for  in- 
stance, a  simple  personal  tort  as  an  action 
for  malicious  prosecution,  for  libel,  etc., 
which  is  generally  held  to  be  nonassignable; 
and  it  appears  that  this  particular  distinc- 
tion Is  recognized  by  our  section  1351  above, 
70  P.— 35 


which  only  provides  for  the  assignability  of 
the  first  class. 

A  general  rule  respecting  the  extent  of  the 
right  acquired  by  subrogation  in  an  action  of 
this  clutracter  is  given  in  27  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  260,  as  follows:  "If  insured 
buildings  or  other  property  are  destroyed 
through  the  fault  or  negligence  of  some  per- 
son other  than  the  owner,  the  insurance  com- 
pany, upon  payment  of  the  loss,  will  be  sub- 
rogated to  the  right  of  the  owner  to  re- 
cover from  the  wrongdoer.  This  right  of 
subrogation  is  frequently  enforced  against 
railroad  companies  which  have  become  lia- 
ble to  the  owners  of  property  on  account  of 
fires  caused  by  their  locomotives.  And  in 
some  Jurisdictions  the  right  la  confirmed  by 
statute.  The  rights  of  the  Insurer  against 
the  wrongdoer  can  l>e  no  greater  than  those 
of  the  insured,  and  its  recovery  will  be  limit- 
ed to  the  amount  which  it  has  paid  on  the 
loss."  The  same  rule,  in  different  language, 
but  embodying  the  same  meaning,  is  given  in 
2  Current  Law,  17G8,  as  follows:  "The  gen- 
eral rule  la  that,  when  of  two  or  more  per- 
sons, each  liable  to  a  third,  one  ought  to  pay 
rather  than  the  others,  and  one  of  the  latter 
does  pay  the  indebtedness,  he  is  thereupon 
subrogated  so  as  to  stand  in  the  shoee  of 
the  creditor,  with  all  bis  rights  and  remedies 
against  the  principal." 

If  the  Insurance  company  had  purchased 
Mrs.  Harn's  entire  cause  of  action  against 
the  railway  company,  it  would  have  been 
placed  in  her  shoes,  and  entitled  to  assert 
whatever  claim  she  might  have  asserted,  and 
that  claim,  as  we  have  seen,  was  one  for  the 
value  of  her  property  destroyed,  and  inter- 
est thereon,  if  in  their  discretion  the  jury 
saw  fit  to  allow  Interest;  and  we  are  un- 
aware of  any  principle  of  law  or  reason 
which  will  deny  to  the  insurance  company  its 
pro  rata  hitereat  in  that  right,  when,  as  in 
this  Instance,  it  became  subrogated  to  only 
a  portion  of  the  claim,  instead  of  the  whole 
of  it  C,  etc.,  R.  Co.  V.  Glenny,  175  111.  238, 
51  N.  E.  806.  A  case  somewhat  analogous 
in  principle  is  that  of  Everett  v.  Central  Iowa 
Ry.  Co.,  73  Iowa,  442,  35  N.  W.  609.  Un- 
der the  Iowa  Code  a  railway  company  is  re- 
quired to  pay  for  stock  killed  by  it  within 
30  days  after  notice  thereof  by  the  owner  of 
the  stock,  and,  if  such  payment  is  not  made 
within  30  days  after  such  notice,  double  dam- 
ages may  be  recovered.  In  this  case  it  was 
held  that  a  claim  against  a  railroad  company 
for  killing  stock  is  assignable,  and,  if  the 
claim  be  not  paid  within  30  days  after  no- 
tice by  the  assignee  of  the  claim,  be  may  re- 
cover double  damages.  Just  as  bis  assignor  of 
the  claim  might  have  done.  In  considering 
the  question  the  court  said:  "But  it  is  in- 
sisted that  the  assignee  could  not  acquire 
more  by  the  assignment  than  the  actual 
claim  assigned,  which,  at  the  time  of  the  as- 
signment was  the  right  to  recover  actual 
damages,  and  no  more.  *  •  *  Counsel  for 
defendant  contend  that  by  the  very  language 
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of  the  statute  there  can  be  no  recorery  of 
the  double  damages  by  any  one  but  the  own- 
er of  the  stock.  The  language  Is  that  'such 
owner  shall  be  entitled  to  recover  double  the 
value  of  the  stock  killed,  or  damages  there- 
for.' Code,  $  1289.  But  the  word  'owner'  Is 
not  used  In  the  statute  in  a  restrictive  sense. 
In  the  absence  of  a  statute  forbidding  It,  all 
demands  are  assignable,  and  It  would  be  use- 
less verbiage  If  the  statute  should,  when  It 
defines  a  right  of  action,  always  confer  the 
right  of  action  on  the  party  in  Interest  or  his 
assignee.  We  think  It  Is  quite  clear  that  the 
assignment  carried  with  It  all  the  rights  of 
the  assignor,  as  well  as  those  which  had  al- 
ready accrued,  and  those  which  might  arise 
In  the  collection  of  the  claim." 

The  right  to  Interest  In  this  case,  as  the 
right  to  double  damages  in  the  stock-killing 
case.  Is  purely  a  statutory  right  It  Is  an 
Incident  which  may  attach  to  a  certain  class 
of  actions,  and  the  one  at  bar  belongs  to 
that  class.  An  assignment  of  the  right  of 
action  carries  with  it  the  Incident.  It  would 
seem,  then,  that  to  the  extent  of  $800,  the 
amount  paid  by  the  insurance  company  to 
Mrs.  Ham,  that  company  is  subrogated  to 
her  rights,  and  may  rightly  claim  the  sum 
paid  by  It,  with  interest,  if  the  jury  in  their 
discretion  determined  that  the  circumstances 
attending  the  destruction  of  the  property 
were  such  as  to  Justify  the  allowance  of  in- 
terest. 

The  Judgment  Is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


STATE  ex  rel.  MONTANA  CENT.  RT.  CO.  v. 

DISTRICT  COURT  OF  EIGHTH 

JUDICIAL  DIST.  et  al. 

(Supreme  Court  of  Montana.     Feb.  10,  1905.) 

PLEADING— NEW  MATTER— FAirtlTRE  TO  KEPLY— 
MOTION  FOR  Jt7D0MENT  ON  PLEADINGS— DIS- 
MISSAL BY  PLAINTIFF— APPEAL  FROM  JUDG- 
MENT—MANDAMUS. 

1.  In  an  action  for  personal  injuries  allega- 
tions in  the  answer  of  contributory  negligence 
constitute  new  matter  within  Code  Civ.  Proc.  § 
720,  as  amended  by  SesR.  I>aw8  1K!I9.  p.  142.  the 
truth  of  which  is  admitted  by  failure  of  plain- 
tiff to  reply  thereto,  though  the  complaint  con- 
tains an  allegation  of  the  exercise  of  due  care 
by  plaintiff. 

2.  I'nder  Code  Civ.  Proc.  S  722.  as  amended 
by  Ses«.  Laws  1899,  p.  142,  providing,  "If  the 
answer  contains  new  matter,  and  plaintiff  fails 
to  reply  or  demur  thereto,  defendant  may  move, 
on  notice,  for  such  judgment  as  he  is  entitled 
to  on  such  statement,"  where  a  motion  for  judg- 
ment on  the  pleadinp  on  plaintiff's  failure  to 
re|>ly  to  an  answer  alleging  new  matter  has  been 
argued  and  submitted,  it  is  too  late  for  plain- 
tiff to  disniiss  the  action. 

3.  The  argument  nnd  submission  to  the  court 
of  a  motion  for  judgment  on  the  pleadings  on 
the  ground  that  defendant's  answer  containing 
allegations  of  new  matter  which  were  admitted 

•  by  plaintiff's  failure  to  reply  is  a  "trial"  within 
Co<ic  Civ.  Proc.  §  10(>4.  subd.  1,  providing  that 
an  action  may  be  dismissed  or  judgment  ox  non- 


suit entered  by  plaintiff  "at  any  time  before 
trial." 

4.  Under  Code  Civ.  Proc.  {  1004,  providing 
that  judgment  of  dismissal  by  plaintiff  or  by 
either  party  on  the  written  consent  of  the  other 
"is  made  by  entry  in  the  clerk's  register."  a 
mere  order  of  court  that  a  cause  be  'dismissed 
without  prejudice  as  per  prtecipe  filed"  by  plain- 
tiff, is  not  a  final  appealable  judgment,  though 
final  judgment  of  dismissal  with  cost  could 
have  been  entered  thereon. 

5.  Code  Civ.  Proc.  {  1961,  provides  for  a  writ 
of  mandamus  "in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary coarse  of  law."  Held,  that  where,  after 
defendant's  motion  for  judgment  on  the  plead- 
ings had  been  argued  and  submitted,  the  court 
dismissed  the  action  without  prejudice  on  plain- 
tiff's motion,  mandamus  will  lie  to  require  the 
court  to  reinstate  the  cause,  and  determine  de- 
fendant's motion,  as  an  appeal  from  a  judg- 
ment of  dismissal  would  not  raise  for  review  the 
question  of  defendant's  right  to  such  judgment. 

Original  proceedings  for  mandamus,  on  the 
relation  of  the  Montana  Central  Railway 
Company  against  the  district  court  of  the 
Eighth  Judicial  District  in  and  for  the 
county  of  Cascade,  and  J.  B.  Leslie,  Judge 
thereof.    Writ  granted. 

Some  time  prior  to  January  29,  1904,  Theo- 
dore H.  Elttock  commenced  an  action  in  the 
district  court  of  Lewis  and  Clarke  county 
against  the  Montana  Central  Railway  Com- 
pany to  recover  damages  for  personal  Inju- 
ries received  by  the  plaintlS  while  In  the  em- 
ployment of  the  defendant  company,  and  on 
the  date  last  above  mentioned  filed  in  court 
his  second  amended  complaint  On  February 
17th  the  defendant  filed  its  answer,  denying 
the  material  allegations  of  the  complaint,  and 
particularly  denying  any  negligence  on  the 
part  of  the  defendant  company,  and  plead- 
ing, first,  contributory  negligence  on  the  part 
of  the  plaintiff,  and,  second,  that  if  any 
negligence  other  than  plaintiff's  contributed 
to  or  occasioned  plalntifTs  Injuries,  it  was 
the  negligence  of  plaintiff's  fellow  servants. 
On  February  29th  plaintiff's  counsel  served 
upon  defendant  a  paper  designated  "Plain- 
tiff's Note  of  Issue,"  which,  after  giving  the 
title  of  the  court  and  cause,  is  as  follows: 
"Issue  joined  and  settled  February  29th, 
1904.  Charles  J.  Geler,  attorney  for  plain- 
tiff. Sir — Please  place  same  on  the  trial 
calendar.  Dated  February  29,  1904.  To  the 
clerk  of  this  court"  This  note  of  issue 
was  sent  to  defendant's  counsel  for  his  sig- 
nature, but  returned  unsigned  by  him,  and 
filed  in  court  on  March  4th.  The  cause  was 
thereupon  transferred  to  the  district  court  of 
Cascade  county.  No  reply  or  demurrer  to 
defendant's  answer  was  ever  served  or  filed. 
On  March  25th  the  defendant  served  upon 
plaintiff  and  filed  in  court  its  motion  for 
judgment  on  the  pleadings,  based  upon  the 
ground  that  Its  answer  contained  allegations 
of  new  matter  which  were  admitted  by  the 
plaintiff  by  his  failure  to  reply.  This  motion 
was  argued  and  submitted  to  the  court  and 
by  it  taken  under  advisement;  and  there- 
after, but  before  a  decision  thereon  was  made 
by  the  court,  the  plaintiff  filed  his  prseclpe 
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for  a  dismissal  of  the  case  as  follows:  "To 
the  clerk  of  said  court.  Please  dismiss  the 
above-entitled  action  without  prejudice."  Ou 
the  same  day  the  court  made  its  order  as  fol- 
lows: "It  is  hereby  or'dered  that  the  above- 
entitled  action  be,  and  the  same  Is,  dismiss- 
ed, without  prejudice,  as  per  prseclpe  filed ;" 
and  the  court  thereupon  refused  to  pass  up- 
on the  motion  for  judgment  on  the  pleadings. 
Thereafter  defendant  commenced  this  pro- 
ceeding seeing  a  writ  of  mandate  to  compel 
the  district  court  to  reinstate  said  action  up- 
on the  calendar  and  determine  the  motion 
for  Judgment  on  the  pleadings.  The  cause 
was  argued  and  submitted  to  this  court  upon 
a  motion  to  quash  the  alternative  writ  is- 
sued. 

I.  Parker  Veazey,  for  appellant  Dawn- 
ing &  Roote,  for  respondents. 

IIOLLOWAX,  J.,  after  staUng  the  facts, 
delivered  the  opinion  of  the  court 

It  is  to  be  noted  in  the  first  instance  that 
the  defendant  had  pleaded  in  its  answer  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff and  negligence  of  the  fellow  servants  of 
the  plaintiff  as  special  defenses.  Whether 
the  defense  of  negligence  of  a  fellow  serv- 
ant is  a  special  defense  which  must  be  plead- 
ed is  unnecessary  to  be  determined  here 
The  authorities  are  conflicting  upon  the  ques- 
tion. But  contributory  negligence  ou  the  part 
of  the  plaintiff  in  an  action  of  the  character 
of  this  one  is  such  a  special  defense,  and 
must  be  pleaded  by  the  defendant.  This  doc- 
trine has  the  support  of  an  unbroken  line  of 
authorities  in  this  state  from  Higley  v.  Gil- 
mer, 3  Mont  90,  35  Am.  Bep.  450,  to  the  re- 
cent case  of  Nord  t.  Boston  &  Montana  C.  C. 
&  8.  M.  Co.,  30  Mont  48.  75  Pac.  681.  See, 
also,  2  Current  Law,  1007;  5  Enc.  Pleading 
&  Practice,  1,  and  cases  cited.  The  plead- 
ing of  this  defense  constituted  new  matter 
within  the  meaning  of  section  720  of  the 
Code  of  Civil  Procedure,  as  amended  by  an 
act  of  the  Legislature  approved  February  22, 
1899  (Sess.  Laws  1899,  p.  142);  and  any 
mere  anticipatory  denials  in  the  complaint  of 
the  facts  constituting  this  special  defense 
were  insufiScient  (L.  &  N.  R.  Co.  v.  Paynter's 
Adm'x  [Ky.]  82  S.  W.  412),  and  the  failure 
to  reply  to  such  allegations  of  new  matter 
was  an  admission  on  the  part  of  the  plain- 
tiff of  the  truth  of  the  facts  therein  set 
forth  if  those  facts  were  sufficiently  pleaded. 
Section  722  of  the  Code  of  Civil  Procedure, 
as  amended  by  the  act  of  1899,  above,  pro- 
vides: "If  the  answer  contains  new  matter 
and  the  plaintiff  fails  to  reply  or  demur 
thereto  within  the  time  allowed  by  law,  the 
defendant  may  move,  on  notice,  for  such 
judgment  as  he  may  be  entitled  to  upon  such 
statement,  and  the  court  may  thereupon  ren- 
der judgment"  etc.  The  method  of  proced- 
ure provided  in  this  section,  namely,  a  mo- 
tion for  judgment  on  the  pleadings,  was  fol- 
lowed, and  then  it  became  the  plain  legal 
duty  of  the  court  to  pass  upon  such  motion. 


Involving  as  it  did  a  consideration  of  the 
facts  and  the  law  of  the  case,  the  same  hav- 
ing been  argued  and  submitted,  unless  some- 
thing intervened  to  relieve  the  court  of  this 
duty;  and  the  only  thing  suggested  Is  the 
application  of  the  plaintiff  to  dismiss  his  ac- 
tion and  the  order  of  the  court  made  there- 
on, the  application  having  been  filed  and  the 
order  made  after  the  motion  for  judgment 
on  the  pleadings  had  been  argued  and  submit- 
ted to  the  court  for  its  decision.  Section 
1004  of  the  Code  of  Civil  Procedure  provides, 
among  other  things:  "An  action  may  be  dis- 
missed or  a  judgment  of  nonsuit  entered 
in  the  following  cases:  (1)  By  the  plaintiff 
himself,  at  any  time  before  trial,"  etc. 

1.  Did  the  plaintiff  move  to  dismiss  his  ac- 
tion before  trial?  As  8atlsfact(»ry  a  definition 
of  the  word  "trial"  as  we  are  able  to  find 
is  one  which  has  been  adopted,  in  substance 
at  least,  in  the  statutes  of  various  states  and 
by  the  courts  of  last  resort  of  a  large  number 
of  states.  A  trial  is  the  examination  before 
a  competent  tribunal,  according  to  law,  of 
the  facts  or  law  in  issue  in  a  cause,  for 
the  purpose  of  determining  such  issue.  21 
Enc.  Pleading  &  Practice,  956;  Anderson  v. 
Pennie,  32  Cal.  260;  Tregambo  v.  Comanche 
M.  &  M.  Co.,  57  Cal.  601;  Crossland  v.  Ad- 
mire, 118  Mo.  87,  24  S.  W.  154;  Second  Nat. 
Bank  v.  First  Nat  Bank,  8  N.  D.  50,  76  N. 
W.  504;  Mathews  v.  Clayton  Co.,  79  Iowa, 
510,  44  N.  W.  722;  Railway  Co.  v.  Thurstln, 
44  Ohio  St  525,  9  N.  E.  232.  Under  the  pro- 
visions of  section  722,  above,  as  amended, 
the  defendant  was  entitled  to  judgment  if  his 
special  defense  was  sufficiently  pleaded;  and 
upon  bis  motion  for  judgment  the  only  ques- 
tions presented  to  the  court  for  determina- 
tion were  the  sufficiency  of  the  pleading  of 
this  special  defense,  and  the  particular  judg- 
ment to  which  defendant  was  entitled,  if  the 
plea  was  found  to  be  sufficient.  These  ques- 
tions the  court  must  determine  upon  the 
pleadings  themselves.  The  aid  of  a  referee 
or  a  jury  is  allowed  only  for  the  purpose  of 
determining  the  amount  involved  in  the  con- 
troversy. Section  722,  as  amended,  above. 
While  we  are  unable  to  find  any  case  similar 
to  the  one  at  bar,  a  number  of  cases  some- 
what analogous  have  been  called  to  our  at- 
tention, as  well  as  a  construction  of  stat- 
utes either  directly  similar  to  our  own  or 
involving  provisions  so  nearly  like  them  as 
to  be  of  some  assistance  In  reaching  our  de- 
termination. Section  3  of  an  act  of  Congress 
approved  March  3,  1875  (18  Stat  471,  c  137 
[U.  S.  Comp.  St  1901,  p.  510]),  respecting  the 
removal  of  causes  from  the  state  to  federal 
courts,  provides  for  such  removal  if  the  party 
applying  shall  make  his  application  in  the 
state  court  "at  or  before  the  term  at  which 
the  suit  could  be  first  tried  and  before  the 
trial."  In  Babbitt  v.  Clark,  103  U.  S.  606,  26 
L.  Ed.  507,  the  Supreme  Court  of  the  United 
States,  in  construing  the  above  section  of  the 
act  of  1875,  held  that,  after  an  Issue  of  law 
had  been  submitted  to  the  court,  the  coso 
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could  not  then  be  removed  to  the  federal 
court,  as  the  application  for  remoral  did  not 
come  "before  the  trial."  In  Alley  v.  Nott, 
111  U.  S.  472,  4  Sup.  Ct.  495.  28  L.  Ed.  491, 
the  same  court  held  that  the  hearing  of  a 
general  demurrer  to  the  complaint  was  a  tri- 
al within  the  meaning  of  the  removal  statute, 
basing  its  decision  upon  the  fact  that  the  de- 
termination of  the  questions  presented  by  the 
demurrer  would  finally  dispose  of  the  case 
as  stated  in  the  complaint  on  its  merits,  un- 
less leave  of  court  was  bad  to  amend  or 
plead  over.  The  court  said:  "The  trial  of 
such  an  Issue  is  the  trial  of  the  cause  as  a 
cause,  and  not  the  settlement  of  a  mere 
matter  of  form  In  proceeding."  The  doctrine 
of  this  case  was  specifically  affirmed  in  Laid- 
ly  V.  Huntington,  121  U.  S.  179,  7  Sup.  Ct 
855,  30  L.  Ed.  883. 

By  an  act  of  Congress  approved  March 
8,  1887  (24  Stat  552,  c.  373  [U.  S.  Comp.  St 
1901,  p.  510]),  the  act  of  1875,  above,  was 
amended,  particularly  with  reference  to  the 
removal  of  causes  based  upon  the  ground 
of  local  prejudice.  In  the  amended  act  it  is 
provided  that  the  application  must  be  made 
in  the  state  court  "at  any  time  before  the  tri- 
al." In  Lookout  Mt  R.  Co.  v.  Houston  (C.  C.) 
32  Fed.  711,  this  statute  was  construed,  and 
it  was  there  held  that  the  bearing  on  a  de- 
murrer which  went  to  the  entire  complaint 
was  a  trial  within  the  meaning  of  the  act 
of  1887,  above.  So  far  as  the  particular  lan- 
guage under  consideration  is  concerned,  sec- 
tion 581  of  the  California  Code  of  Civil  Pro- 
cedure is  identical  with  our  section  1004, 
above;  and  in  Goldtree  v.  Spreckels,  lo^ 
Cal.  666,  67  Pac.  1091,  a  consideration  of  the 
phrase  "at  any  time  before  trial"  was  bad, 
and,  comparing  it  with  the  language  of  the 
act  of  Congress  of  1875,  above,  the  Supreme 
Court  of  California  said:  "The  language  of 
our  Code  is  'at  any  time  before  trial.'  There 
is  no  perceivable  dllTerence  between  the  two 
acts.  We  cannot  see  why  it  is  not  true,  as 
was  said  in  Tregambo  v.  Mining  Co.,  supra 
[57  Cal.  501],  that  'when  a  court  hears  and 
determines  any  issue  of  •  •  •  law  for 
the  purpose  of  determining  the  rights  of  the 
parties,  It  may  be  considered  a  trial.* ■"  After 
referring  to  like  decisions  made  by  the  Su- 
preme Court  of  Ohio  (Beaumont  v.  Herrlck, 
24  Ohio  St  446)  and  Nebraska  (State  t. 
Scott  22  Neb.  628,  36  N,  W.  121),  the  court 
further  says:  "In  none  of  the  California 
cases  coming  under  our  observation  has  the 
precise  question  been  decided,  which  is  suffi- 
cient apology  for  having  gone  into  the  mat- 
ter at  some  length.  In  our  opinion,  the  sub- 
division of  the  section  581  In  question  can- 
not be  restricted  In  its  meaning  to  trials  of 
the  merits  after  answer,  for  there  may  be 
such  a  trial  on  a  general  demurrer  to  the 
complaint  as  will  effectually  dispoee  of  the 
case  where  the  plaintiff  has  properly  alleged 
all  the  facts  which  constitute  his  cause  of 
action.  If  the  demurrer  is  sustained,  be 
stands  on  bis  pleading,  and  submits  to  Judg- 


ment on  the  demurrer,  and,  if  not  satisfied, 
has  his  remedy  by  appeal.  In  such  a  case, 
we  think,  there  would  be  a  trial  within  the 
meaning  of  the  Code,  and  the  Judgment 
would  cut  off  the  right  of  dismissal  unless  It 
was  first  set  aside,  or  leave  given  to  amend." 
While  each  of  the  foregoing  decisions  Is 
made  with  reference  to  a  general  demurrer 
which  went  to  the  entire  cause  of  action 
pleaded  in  the  complaint  It  appears  to  us 
that  for  the  stronger  reason  the  doctrine  an- 
nounced Is  applicable  to  the  case  under  con- 
sideration; for,  as  we  have  said  above,  the 
only  questions  presented  by  the  motion  for 
Judgment  on  the  pleadings  were,  first  the 
sufficiency  of  the  pleading  of  the  special  de- 
fense, and,  second,  the  particular  Judgment 
to  which  the  defendant  was  entitled  If  the 
defense  was  found  to  be  sufficiently  pleaded. 
These  were  purely  questions  of  law,  and  the 
motion  went  to  the  entire  case  made  by  the 
pleadings,  and  its  determination  decided  the 
entire  case  made  to  a  much  greater  extent  than 
the  decision  on  a  general  demurrer;  for.  If 
the  court  found  that  the  special  defense  was 
sufficiently  pleaded,  then  in  this  particular 
instance  it  is  quite  impossible  to  conceive  of 
any  amendment  which  could  be  made  which 
would  relieve  the  plaintiff  from  the  conse- 
quences of  his  failure  to  reply.  The  suffi- 
ciency of  the  pleading  being  admitted,  the 
court  could  do  but  one  thing,  namely,  deter- 
mine the  particular  Judgment  to  which  the 
defendant  was  entitled. 

We  hold,  then,  that  the  submission  of  the 
motion  for  Judgment  on  the  pleadings  in 
this  case  was  a  trial  of  the  case  within  the 
meaning  of  section  1(X)4,  above,  and  the  ap- 
plication made  to  dismiss  after  the  submis- 
sion of  the  motion  for  Judgment  on  the  plead- 
ings came  too  late.  The  attempt  of  the  court 
to  dismiss  the  case  upon  such  application  or 
preeclpe  was  futile,  and  the  order  of  dis- 
mlBsal  a  nullity.  The  cause  is  still  pending, 
and  the  plain  legal  duty  of  the  court  Is  to 
reinstate  It  upon  the  calendar  and  determine 
the  motion. 

2.  Is  mandamus  the  proper  remedy?  Coun- 
sel for  plaintiff  contend  that  the  order  dis- 
missing the  action  was  a  final  Judgment  from 
which  an  appeal  lies,  and  therefore  manda- 
mus is  not  an  available  remedy.  The  order 
of  the  court  was  not  a  Judgment.  In  the 
first  place,  the  order  was  not  warranted  by 
the  statute  under  which  the  court  presumed 
to  act  Section  1004,  above,  provides: 
<••  »  •  The  dismissal  mentioned  in  the 
first  two  subdivisions  is  made  by  entry  in  the 
clerk's  register."  This  order  was  made  in 
the  minutes  of  the  court  The  clerk  is  the 
custodian  of  his  register,  and  the  only  en- 
tries to  be  made  therein  are  entries  by  the 
clerk,  and  not  by  any  one  else.  Besides,  the 
order  does  not  bear  the  characteristics  of  a 
Judgment  It  is  nothing  more  than  an  or- 
der of  the  court  upon  which  a  Judgment  of 
dismissal  and  for  costs  could  have  been  en- 
tered.    Miller   t.   Northern  Pacific  By.   Co. 
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(Mont)  76  Pac.  691.  The  text-books  and  en- 
cyclopedias which  announce  the  doctrine  that 
the  dismissal  of  an  action  is  a  final  Jadgment 
from  which  an  appeal  will  He  almost  with- 
out exception  cite  authorities  from  states 
haring  special  statutes  permitting  an  appeal 
from  an  order  of  the  character  of  the  one 
made  in  this  Instance,  or  from  courts  hold- 
ing that  a  judgment  of  dismissal  is  a  final 
Judgment  within  the  meaning  of  the  statutes 
prorlding  for  appeals  from  final  judgments, 
and  with  them  we  agree.  One  or  two  isolat- 
ed cases  may  be  found  holding  that  an  or- 
der substantially  in  the  form  of  the  one  made 
here  is  of  itself  a  judgment,  but  with  them 
we  do  not  agree.  Our  Code  (section  1007, 
Code  Civ.  Proc.)  emphasizes  the  fact  that  the 
final  disposition  of  an  action  on  a  dismissal 
thereof  is  accomplished  by  a  judgment.  In 
Miller  v.  Railway  Co.,  above,  this  court  held 
that  the  dismissal  warranted  by  section  1004, 
made  by  the  clerk,  only  terminates  the  action 
so  far  as  to  prevent  further  proceedings  ex- 
cept the  rendition  and  entry  of  a  Judgment. 
There  cannot  be  two  Judgments,  each  finally 
disposing  of  the  action,  and,  If  the  Judg- 
ment of  dismissal  and  for  costs  to  which  de- 
fendant is  entitled  is  such  final  judgment, 
then  it  is  self-evident  that  the  order  of  dis- 
missal is  not  such.  There  is  nothing  in 
Dahler  v.  Steele,  1  Mont  206,  or  in  Holter 
Lumber  Co.  y.  Insurance  Co.,  18  Mont.  282, 
45  Pac.  207,  In  confilct  with  the  views  here- 
in expressed.  But  if  it  be  said  that  the  de- 
fendant railway  company  might  have  bad  a 
Judgment  entered  upon  the  order,  and  from 
such  Judgment  might  have  appealed  to  this 
court.  It  is  sufficient  to  say  that  such  a  rem- 
edy would  be  inade<iuate.  The  provisions  of 
our  Code  with  reference  to  mandamus,  per- 
tinent here,  are  found  in  sections  19G1  and 
1962  of  the  Code  of  Civil  Procedure.  Under 
section  1961  it  is  declared  that  the  pur- 
pose of  the  writ  is  "to  compel  the  perform- 
ance of  an  act  which  the  law  specially  en- 
Joins  as  a  duty  resulting  from  an  office." 
Section  1062  is  as  follows:  "The  writ  must 
be  issued  in  all  cases  where  there  Is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  or- 
dinary course  of  law."  It  will  be  observed 
that  there  is  nothing  In  these  provisions 
which  prevents  the  Issuance  of  the  writ  even 
In  those  cases  where  an  appeal  lies.  The  dis- 
tinction between  section  19G2  and  the  provi- 
sions relative  to  certiorari  (section  1941  of 
the  same  Code)  is  to  be  noted. 

If  the  remedy  by  appeal,  or  any  other 
method  other  than  mandamus,  is  not  plain, 
srieedy,  and  adequate,  mandamus  will  lie, 
if  the  case  is  otherwise  a  proper  one.  The 
only  question  presented  to  this  court  by  such 
an  appeal — if,  indeed,  the  defendant  rail- 
way company  could  have  appealed — would 
be  the  action  of  the  court  in  dismissing  the 
action.  It  would  not  present  for  the  de- 
termination of  this  court  the  question  as  to 
whether  or  not  the  district  court  should  pass 
upon  the  motion  for  Judgment  on  the  plead- 


ings, and  certainly  on  an  appeal  from  a  final 
judgment  this  court  could  not  coerce  the  dis- 
trict court  into  passing  upon  that  motloQ, 
which  is  practically  the  only  purpose  to  be 
sought  by  this  proceeding.  Of  course,  we 
agree  with  counsel  that  where  a  court  has 
acted  in  a  given  particular,  mandamus  will 
not  lie  to  correct  the  error,  if  error  was 
made.  But  in  this  Instance  the  court  has 
not  acted,  but  has  particularly  refused  to 
act — that  is,  it  has  refused  to  pass  upon  the 
motion  for  judgment  on  the  pleadings,  duly 
argued  and  submitted,  and  properly  before 
it  We  are  of  the  opinion  that  the  determin- 
ation of  such  motion  is  an  act  which  the  law 
specifically  enjoins  as  a  duty  resulting  from 
the  office,  and  that  the  record  in  this  in- 
stance presents  a  case  where  the  remedy  by 
appeal,  if  available,  would  be  entirely  inade- 
quate, and  that  mandamus  will  lie.  Let  the 
writ  issue  as  prayed  for. 
Writ  issued. 

BRANTLY,  C.  J.  and  MILBURN,  J.,  con- 
cur. 


MILES  V.   BUTTE  ELECTRIC  &   POWER 
CO. 

(Supreme  Court  of  Montana.     Feb.  15,  1905.) 

WATERS— APPBOPBIATION  —  VALIOITT  —   STAT- 
UTES— EVIDENCE— 3UFFICIENCT. 

1.  Comp.  St.  1887,  dlv.  5,  §  1250,  provided 
that  the  right  to  the  use  of  runnini;  water  flow- 
ing in  the  rivers,  etc.,  of  the  territory,  mi^ht  be 
acquired   by   appropriation.      Section    1231    re- 

?uired  that  the  appropriation  sliould  be  made 
or  some  useful  purpose,  and  that,  when  the 
appropriator  or  his  successor  in  interest  aban- 
doned and  ceased  to  use  the  water  for  such  pur- 
pose, the  right  ceased,  but  that  questions  of 
abandonment  should  be  questions  of  fact,  and 
be  determined  as  other  questions  of  fact  Sec- 
tion 12r>5  provided  that  notice  should  he  posted 
of  the  intention  to  appropriate.  Section  1256 
required  that  within  40  days  after  posting  no- 
tice the  appropriator  should  proceed  to  prose- 
cute the  excavation  or  construction  of  the  work 
by  which  the  water  appropriated  was  to  be  di- 
verted, and  should  prosecute  the  game  with  rea- 
sonable diligence  to  completion.  Section  I'^l 
provided  that  a  failure  to  comply  with  the  pro- 
visions of  the  chapter  should  deprive  the  ap- 
propriator of  the  right  to  the  use  of  water  as 
agamst  a  subsequent  claimant  who  should  com- 
ply therewith,  but  that,  by  complying  with  the 
provisions  of  the  act,  the  right  to  the  use  of  the 
water  should  relate  back  to  the  date  of  posting 
the  notice.  In  an  action  for  damages  for  using 
the  water  of  a  certain  river,  and  for  an  injunc- 
tion to  prevent  interference  with  the  alleged 
rights  of  plaintiff  therein,  evidence  examined, 
and  held  to  warrant  a  nonsuit  for  failure  of  the 
plaintiff  to  comply  with  the  statutory  require- 
ments In  making  his  alleged  appropriation,  in 
that  he  never  diverted  the  water  claimed  to  have 
been  appropriated,  or  con.structed  any  dam. 
ditch,  flume,  or  work  of  any  kind  to  convey  wa- 
ter to  any  place  for  a  beneficial  purpose,  or 
owned  the  land  described  in  his  notice,  or  any 
mine,  mill,  smelter,  ranch,  or  property  to  which 
the  water  right  was  appurtenant  and  on  which 
the  water  would  be  utilized. 

2.  Until  a  claimant  is  himself  in  a  position 
to  use  the  water  of  a  stream  subject  to  appro- 
priation, the  right  to  the  water  or  water  right 
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does  not  exi8(  in  such  sense  that  the  mere  di- 
version of  the  water  by  another  is  a  ground 
of  action  either  to  recover  the  water,  or  for 
damages  for  the  diversion. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  E.  W. 
Ilnrney,  Judge. 

Action  by  Prank  R.  Miles  against  the 
Butte  Electric  &  Power  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Atilrmed. 

J.  S.  Shropshire  and  G.  W.  Stnpleton,  for 
appellant.    Kirk  &  Clinton,  for  respondent. 

BLAKE,  C.  This  ia  an  appeal  from  a 
judgment  entered  in  favor  of  defendant  for 
costs  after  the  motion  for  nonsuit  was  sus- 
tained. The  defendant  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Xew 
Jersey,  and  doing  business  in  the  state  of 
Montana.  The  plaintiff  filed  his  complaint 
August  9,  1902,  and  prayed  for  damages  in 
the  sum  of  $150,000,  and  also  for  an  injunc- 
tion restraining  the  defendant  from  using 
certain  water,  and  interfering  with  the  rights 
of  plaintiff  to  the  further  enjoyment  thereof. 
The  material  allegations  of  the  complaint 
are  that  plaintiff  since  the  year  1889,  by 
appropriation  under  the  laws  of  the  state 
of  Montana,  "has  been  the  owner,  in  posses- 
sion, and  entitled  to  the  possession,  use.  and 
enjoyment,  of  Ave  thousand  Inches"  of  the 
waters  of  the  Big  Hole  river,  in  the  county 
of  Silver  Bow;  that  plaintiff  entered  into 
an  agreement  with  the  Big  Hole  Lumber 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Montana,  whereby  said 
company  entered  Into  the  possession  of  the 
right  of  plaintiff  to  said  water,  and,  with 
the  consent  of  plaintiff,  constructed  at  great 
expense  a  dam  across  said  river,  and  erect- 
ed "a  mill  and  flume,  by  means  of  which 
plaintiff  used  the  said  water  for  milling  and 
fluming  purposes";  that  up  to  the  year  1899 
"plaintiff  had  so  made  and  was  making  a 
beneficial  use  of  the  water";  and  that  In  said 
year  1809  the  defendant  erected  a  dam  and 
other  structures  below  the  place  of  appro- 
priation by  plaintiff,  and  "caused  the  water 
of  the  said  river  to  back  up,  overflow,  and 
flood  plaintiff's  dam  and  mill  site,  and  a 
portion  of  the  said  flume,  by  reason  of 
which  tiie  same  have  become  useless,  and 
cannot  be  used  for  the  purpose  for  which 
they  were  constructed,  to  the  damage  of  the 
plaintiff  in  the  sum  of  one  hundred  and 
fifty  thousand  dollars."  The  answer  denies 
these  allegations,  and  avers  that  said  Big 
Hole  Lumber  Company  used  and  possessed 
said  water  of  said  Big  Hole  river,  and  con- 
structed said  dam,  mill,  and  flume,  for  its 
exclusive  benefit  and  without  the  consent  of 
the  plaintiff.  The  action  was  tried  with  a 
Jury,  and  at  the  conclusion  of  the  testimony 
the  court  granted  the  motion  of  the  defend- 
ant for  a  nonsuit,  and  its  ruling  must  be 
reviewed. 

The  plaintiff  testified  that  be  located  the 


water  June  1,  1889,  and  put  up  the  notice 
which  was  received  in  evidence  without  ob- 
jection, to  wit: 

"Notice  is  hereby  given  to  all  persons  con- 
cerned, that  Frank  R.  Miles,  a  citizen  of  the 
United  States,  and  a  resident  of  Deer  Lodge 
County,  Montana  Territory,  does  hereliy 
claim  and  intend  to  appropriate  and  use  the 
water  of  the  Big  Hole  River,  in  Silver  Bow 
County,  and  Territory  aforesaid  as  follows, 
to  wit: 

"1st.  The  number  of  inches  of  the  waters 
of  the  said  Big  Hole  river,  claimed  by  me 
is  five  thousand  (5,000)  inches,  to  be  meas- 
ured as  provided  by  an  Act  of  the  Legisla- 
tive Assembly  of  the  Territory  of  Montana, 
approved  March  12th,  1885. 

"2nd.  The  purpose  for  which  said  water 
Is  claimed  is  for  driving.  Milling,  Smelting. 
Fluming,  Irrigating,  Mechanical  and  all  oth- 
er useful  purposes.  And  the  place  of  In- 
tended use  Is  upon  Section  No.  18.  Town- 
ship No.  1  South,  Range  9  West  of  the  prin- 
cipal meridian,  Montana  Territory. 

".3rd.  The  means  of  diversion  of  said  wa- 
ter will  be  by  a  dam,  and  flume  and  ditch. 

"4th.  The  date  of  the  appropriation  Is  the 
date  of  this  notice. 

"5th.  The  name  of  the  approprlator  is  F. 
R.  Miles. 

"(!th.  The  name  of  the  stream  from  which 
the  appropriation  and  diversion  of  said  wa- 
ters is  to  be  made  is  as  above  stated  the 
Big  Hole  River,  and  is  a  tributary  of  the 
.Tefferson  River  in  Madison  County,  Montana 
Territory. 

"7th.  The  place  of  appropriation  of  said 
water  In  said  Big  Hole  River,  will  be  upon 
Section  No.  18,  Township  No.  1,  South, 
Range  No.  9,  West  of  the  principal  Meridian. 
Montana  Territory.  And  the  point  of  di- 
version of  said  water  will  be  about  three 
and  a  half  miles  up  said  river  from  Divide 
Station  on  the  Utah  &  Northern  Railway  In 
Silver  Bow  County,  and  below  Dewey's 
Flat,  in  Beaverhead  County  and  Territory 
aforesaid,  and  a  notice  of  this  claim  in  writ- 
ing is  posted  in  a  conspicuous  place  on  a 
stump  on  the  east  bank  of  said  Big  Hole 
river  at  the  point  of  intended  diversion. 
Witness  my  hand  this  1st  day  of  June,  1889. 
Frank  R.  Miles." 

This  notice  was  duly  verified  and  filed 
for  record  June  3,  1889,  In  the  ofl^ice  of  the 
county  recorder  of  the  county  of  Silver  Bow. 

The  plaintiff  further  testified:  "After  lo- 
cating the  water,  I  went  over,  within  the 
time  specified  by  law,  to  run  out  my  ditch  or 
flume.  Took  a  level  from  my  home,  and  went 
over  there  some  time  In  June,  after  the  water 
was  located;  and  I  hired  a  man  to  help  me 
carry  the  rod.  •  •  •  I  ran  out  my  line 
of  ditch,  and  It  took  me  nearly  two  days  to 
survey  my  ditch  or  flume  where  I  Intended 
to  divert  the  water;  and  it  was  all  because 
of  my  agreement  with  Trask  that  I  did  not 
put  ray  flume  in  at  that  time.  Mr.  Trask 
was  the  general  manager  of  the  Big  Hole 
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Lumber  Compnny.  •  •  *  As  to  the  man- 
ner and  by  whom  the  diversion  of  my  water 
was  made:  The  Big  Hole  Lumber  Company, 
and  Mr.  Trask  as  superintendent  of  the  com- 
pany, under  his  agreement  with  me,  con- 
structed a  dam  according  to  my  plans  on  the 
site  I  had  located.  I  ran  my  ditch  on  the 
Silver  Bow  side  of  the  river,  •  •  •  and 
the  dam  was  constructed  according  to  my 
plans,  and  the  water  was  diverted;  and  he 
took  me  there  afterwards  to  show  me  that  he 
had  complied  with  ail  the  conditions  of  our 
agreement.  As  to  the  agreement  I  had  with 
Trask:  When  I  was  there  surveying  the 
ditch,  he  came  down  the  river  from  Dewey's 
Flat,  or  from  bis  operations  below  on  the 
river  some  place,  and  he  asked  me  if  I  was 
going  to  represent  my  water  right,  and  I  told 
him  that  I  certainly  was.  •  •  •  He  said 
there  was  not  water  enough  there  to  cover 
both  locations,  and  he  says,  There  is  only 
about  timber  enough  to  last  four  or  five 
years,  and  we  will  be  through  with  it,  and 
the  water  Is  yours;'  and  under  that  agree- 
ment I  drew  the  plans,  and  the  dam  was 
built  according  to  these  plans,  and  he  carried 
out  his  agreement  with  me.  •  •  •  The 
water  was  used  under  this  agreement  by  the 
Big  Hole  Lumber  Company.  They  construct- 
ed a  dam,  built  a  flume,  and  they  moved  the 
mill  from  the  lower  dam,  and  allowed  the 
lower  dam  to  wash  out,  and  paid  no  atten- 
tion to  it.  They  used  it  until  I  went  to  the 
Klondike  in  1887.  I  saw  Mr.  Trask  at  that 
time,  and  he  was  acting  on  there  the  same 
as  before.  I  made  this  arrangement  with  the 
Big  Hole  Lumber  Company  through  Trask, 
In  June,  1889,  the  same  year  I  located  the 
water.  Mr.  Trask  had  succeeded  me  as  su- 
I>erintendent  of  the  Big  Hole  Lumber  Com- 
pany in  April  previous.  •  •  •  A  man  by 
the  name  of  Frank  Horton  helped  me  survey 
the  ditch.  •  «  •  The  flume  was  between 
two  and  two  and  a  half  miles  long.  *  •  * 
There  was  five  thousand  inches  of  water  di- 
verted and  used  by  the  Big  Hole  Lumber 
Company  under  my  appropriation  and  agree- 
ment with  Trask.  •  •  •  I  first  learned 
that  the  Big  Hole  Lumber  Company  had  quit 
up  there  when  I  returned  from  the  Klondike 
in  1889.  I  learned  that  the  Big  Hole  Lumber 
Company  had  sold  out,  and  I  made  Inquiry 
about  my  water  right.  I  asked  Mr.  Trask 
what  had  become  of  my  water  right,  and  he 
said.  »  •  •  He  told  me  that  W.  A.  Clark 
had  sold  my  water  right  with  the  balance  of 
the  outfit  I  learned  that  other  parties  that 
he  bad  sold  to  had  constructed  a  dam,  and 
I  learned  that  the  firm  of  Winters,  Parsons  & 
Boomer  were  the  contractors  that  put  up  this 
dam;  and  I  went  over  to  Mr.  Winters'  office 
for  Information,  and  he  told  me  that  they  had 
constructed  a  dam,  and  where  they  had  con- 
structed it— that  it  had  flooded  the  old  Big 
Hole  Lumber  Company  dam.  •  *  •  What 
I  mean  by  saying  the  old  dam  had  been  flood- 
ed is  that  the  new  dam  was  so  much  higher 
than  the  old  one  that  It  had  overflowed  it.    I 


have  seen  the  new  dam  recently.  •  •  • 
On  the  very  same  location  that  I  located  that 
dam  was  built,  and  covers  the  other  dam. 

•  •  •  I  never  made  any  conveyance  of  my 
right,  to  my  recollection.  The  Butte  Electric 
&  Power  Company,  the  defendant  in  this 
case,  is  using  the  water  now.  •  *  •  The 
defendant's  use  of  the  water  has  rendered  my 
point  of  diversion  absolutely  useless — de- 
stroyed it.  The  water  is  so  high  I  couldn't 
get  down  to  where  I  made  my  location. 
They  control  it  with  their  dam.  They  can 
lower  the  water.  They  control  It,  and  I 
couldn't  get  to  my  point  of  diversion;  that 
Is,  the  crown  of  the  old  dam.  It  is  about 
forty  feet  under  water.  •  *  •  After 
Trask  quit  using  the  water  I  didn't  do  any- 
thing toward  using  it,  except  bring  this  suit. 

•  *  •  Q.  What  was  your  Intention  In  lo- 
cation and  appropriating  this  water.  •  •  • 
A.  My  intention  was  that,  knowing  that  a 
good  location  was  wanted  for  a  smelter  site, 
to  hold  it  for  that  purpose.  •  *  •  1  con- 
sider that  my  damages  are  reasonably  worth 
the  amount  of  one  hundred  and  fifty  thou- 
sand dollars,  taking  into  consideration  the 
value  of  that  location." 

On  cross-examination  the  plaintiff  testified: 
"We  chained  out  and  staked  the  line  of  the 
ditch.  Didn't  make  any  record  of  the  fact 
of  running  this  ditch,  or  put  it  in  writing, 
any  further  than  to  keep  an  account  of  the 
distance  chained — ^Just  an  account  of  the 
number  of  chains.  Didn't  file  any  record 
anywhere  of  the  mill  site,  or  reduce  to  any 
writing  tills  survey,  nor  of  the  dam  site, 
except  what  appears  of  record  in  the  loca- 
tion of  the  water  right.  •  •  •  At  the 
time  I  made  this  location  and  filed  the  no- 
tice I  was  engaged  in  business  at  home  on 
the  ranch.  Had  no  other  business  but  ranch- 
ing. It  was  in  the  Deer  Lodge  Valley.  It 
was  about  thirty  miles  from  this  water  lo- 
cation. It  would  not  be  forty-five  miles  from 
the  ranch,  because  you  would  not  have  to 
come  to  Butte.  In  my  notice  I  state  that  I 
Intend  to  divert  the  water  on  the  east  side 
of  the  river.  I  did  not,  nor  did  the  Big  Hole 
Lumber  Company,  divert  the  water  on  the 
east  side.  •  •  •  After  making  the  survey 
and  locating  the  dam  site  I  drew  the  plans 
for  the  dam,  I  delivered  them  to  Mr.  Trask 
and  his  foreman,  Mr.  Sharp.  *  *  *  I 
submitted  them  to  Mr.  Trask.  I  did  not 
draw  them  at  his  request.  I  submitted  them 
to  him  because  that  was  the  style  of  a  dam 
to  go  in  there — that  I  wanted  them  to  put 
In  on  that  location.  •  •  •  I  found  out 
from  Mr.  Trask  that  the  Big  Hole  Lumber 
Company    wanted    to    build    a    dam    there. 

•  •  •  It  was  the  first  dam  constructed  on 
that  particular  site  after  I  made  my  loca- 
tion, and  the  only  one  that  used  the  water 
covered  by  my  location.  After  the  dam  was 
completed  I  did  not  do  anything  with  refer- 
ence to  the  water  right,  except  to  go  out 
there  on  one  or  two  occasions.  The  first 
time  I  went  out  there  was  In  the  fall  of 


Digitized  by  V^OOQ IC 


552 


79  PACIFIC  REPORTER. 


(Mont 


18S0.  That  WM  the  time  the  dam  was  in 
coarse  of  construction  by  tbe  Big  Hole  Lum- 
ber Company.  I  did  nothing  except  to  in- 
struct Mr.  Sharp,  the  foreman,  in  regard  to 
how  tbe  gates  should  be  put  in.  *  *  * 
It  was  at  this  time  that  I  stopped,  in  pass- 
ing up  the  river,  in  Senator  Clark's  employ, 
and  gave  tbem  instructions  with  reference 
to  the  gates.  *  •  •  Mr.  Traak  was  the 
only  man  I  dealt  with,  so  far  as  tbe  Big 
Hole  Lumber  Company  is  concerned.  In  mak- 
ing my  agreement  I  dealt  witb  him  as  su- 
perintendent. That  agreement  was  not  in 
writing.  •  •  *  The  agreement,  as  near 
as  I  can  remember,  was  when  I  was  making 
the  survey.  Mr.  Trask  came  down  the  riv- 
er. He  bad  been  up  looking  after  the  busi- 
ness of  tbe  company,  and  he  came  down  to 
the  bridge,  and  he  says,  'Do  yon  intend  to 
rcpreHont  your  water  right?'  and  I  says,  'I 
do.'  'Well,'  he  says,  'there  is  not  enough  here 
to  cover  both  locations;'  and  be  says,  'I  want 
this  water  to  build  a  dam  here,  and  take  a 
flume   out,    and    get    my    wood    in    poles.' 

•  *  •  As  to  my  business  since  1880,  from 
June  Ist:  In  1890,  I  went  to  Great  Palls  to 
look  the  river  over  to  see  how  it  would  do 
to  drive  lumber,  and  I  cruised  the  country 
that  summer  with  a  pack  train,  looking  for 
timber,  and  I  made  my  report  on  that  in  Au- 
gust, 1800;  and  we  then  organized  what  Is 
known  as  the  B.  &  M.  Commercial  Company. 
That  was  a  Boston  company  they  were  oper- 
ating on  the  Missouri  river  and  Sheep  creek, 
at  (ireat  Falls  and  in  the  Flathead  country. 
I  went  to  Great  Falls  in  1800,  but  my  home 
was  In  the  Deer  Lodge  Valley.  I  went  to 
the  Flathead  in  1891,  or  rather  late  In  the 
fall  of  1890.  I  remember  that  you  went  over 
tbe  reservation  with  me  the  first  time  that 
I  came  there,  in  the  fall  of  1800.  I  lived  in 
the  Flathead  until  1807.  Then  I  went  to  the 
Klondike,  in  July,  I  believe.  I  left  here  in 
August,  1897,  and  came  back  in  July,  1809, 
if  I  do  not  mistake.  From  1890  to  the  pres- 
ent time  I  have  only  had  Mr.  Trask  In  the 
Big  Hole  country  looking  after  my  Interests 
there,  under  my  agreement  with  him.  I 
don't  remember  when  be  died.  I  know  I 
saw  him  there  after  I  came  back  from  the 
Klondike  in  1899.  I  went  back  to  tbe  Klon- 
dike two  or  three  times  since,  and  I  think 
Mr.  Trask  was  out  there  when  I  was  out 
there.  After  1800,  I  next  visited  the  Big 
Hole  river  in  1895,  I  think  it  was.  I  went 
over  there  to  look  at  a  spur — to  refresh  my 
recollection  in  regard  to  some  litigation  that 
Jeff  Lavell  bad  with  the  Union  Pacific  Rail- 
road.   They    wanted    me    for    a    witness. 

•  •  •  I  visited  the  Big  Hole  river  next 
when  I  took  these  photographs.  May  21, 1903. 
That  was  a  couple  of  weeks  ago — since  the 
commencement  of  this  suit.  •  •  •  I  own- 
ed this  water  out  there.  That  is  the  only 
business  I  had  there,  and  the  only  thing  I 
had — the  only  property  rights.  Since  1889 
to  the  present  time,  the  only  property  I  ever 
had  la  the  Big  Hole  was  this  water  right. 


I  have  bad  no  bnslness  out  there  except  to 
be  there  in  1880,  where  this  dam  was  con- 
structed. •  •  •  I  have  ascertained  the 
fact  that  on  or  about  1893  it  was  sold  by 
tbe  sheriff — ^that  is,  the  assets  of  tbe  Big 
Hole  Lumber  Company — and  bid  In  by  W.  A. 
Clark  &  Bro.,  but  I  didn't  know  it  at  that 
time.  *  •  •  I  learned  that  he  attached 
tbe  Big  Hole  Lumber  Company.  I  didn't 
know  that  it  Included  this  water  right.  I 
never  looked  up  the  records  to  see,  l>ecause 
I  didn't  know  what  right  Mr.  Clark  had  to 
attach  a  water  right  of  mine  and  sell  it  for 
an  Indebtedness  of  the  Big  Hole  Lumber 
Company.  •  »  •  If  the  water  was  di- 
verted on  the  west  side,  it  would  be  in  Bea- 
verhead county.  I  have  no  recollection  of 
ever  filing  a  notice  in  Beaverhead  county.  I 
would  recollect  it  If  I  had.  Under  the  Trask 
dam  built  by  the  Big  Hole  Lumber  ComiMuy, 
the  diversion  was  made  on  the  Beaverhead 
side,  in  Beaverhead  county,  because  of  the 
chances  of  less  damage.  I  was  aware  that 
my  location  called  for  a  diversion  on  the  Sil- 
ver Bow  county  side.  So  far  as  your  ques- 
tions are  concerned,  I  think  I  have  told  ev- 
erything I  have  done  in  connection  with  this 
water  right;  that  is,  the  work  of  tbe  actual 
appropriation  of  the  water." 

Frank  Horton  testified:  "I  know  Mr. 
Miles.  Knew  blm  in  June,  1880,  when  I 
went  to  work  for  him.  That  was  the  first 
that  I  had  ever  seen  him.  We  surveyed  for 
him  a  ditch — I  suppose,  a  water  ditch.  It 
was  in  June,  1889.  I  was  packini;  the  rod. 
What  he  told  me  to  do,  I  done.  We  worked 
two  days — pretty  nearly  two  days.  We 
commenced  In  the  morning  one  day.  and  got 
through  the  next  day,  I  think  between  three 
and  four  o'clock.  •  •  •  I  heaixi  a  con- 
versation between  Mr.  Miles  and  Mr.  Trask 
at  that  time.  Tliey  were  standing  on  the 
little  bridge,  where  Mr.  Miles  and  Mr.  Trask 
were  talking  together.  I  heard  some  of 
their  talk.  I  heard  them  talking  about  the 
water  ditch,  and  about  where  they  were 
going  to  take  the  water  out,  and  where  they 
were  going  to  carry  it.  •  •  *  In  mak- 
ing the  survey  I  carried  the  rod.  I  can't 
say  how  far  we  run  the  line,  but  I  think 
two  and  a  half  or  three  miles;  on  the  Silver 
Bow  side  of  the  river.    It  was  in  June." 

The  plaintiff  was  recalled  and  testified: 
"The  water  was  taken  out  on  the  Beaver- 
head side  of  the  river,  and  was  run  down 
on  that  side,  and  across  to  tbe  same  locality 
in  which  I  had  surveyed  my  ditch  on  the 
Silver  Bow  side.  Run  across  to  tbe  same 
ground.  It  crossed  the  river  on  the  piers 
and  through  a  flume,  and  dumped  on  the  same 
ground  that  I  had  made  my  ditch  to — that 
I  made  the  Hue  of  the  ditch  to.  I  surveyed 
the  line,  but  It  was  not  on  my  grouid.  I 
had  a  filing  there  once,  but  I  released  it. 
I  never  got  title  to  any  part  of  the  ground. 
The  ground  that  I  filed  on  is  probably  be- 
tween a  half  and  three-quarters  of  a  mile 
from  the  line  of  the  ditch.    I  l)elieve  Mr. 
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Larell  owns  the  ground  there.  I  released 
my  right  In  his  favor.  I  released  my  right 
about  1891  or  1890.  Am  not  positive.  I  be- 
lieve Mr.  Partrlde  owned  the  ground  where 
the  flume  M-as  situated.  I  never  had  any 
property  on  the  Big  Hole  river,  since  I  re- 
leased my  timber-culture  claim,  except  this 
•water  right." 

The  plaintiff  rested,  and  the  defendant 
filed  a  motion  for  nonsuit  upon  the  follow- 
ing grounds,  to  wit:  First.  That  all  of  the 
testimony  introduced  by  the  plaintiff  falls 
to  show  any  valid  appropriation  of  any  wa- 
ter of  the  Big  Hole  river  by  plaintiff.  Sec- 
ond. That  all  the  testimony  Introduced  by 
the  plaintiff  falls  to  show  that  said  water 
right  was  appurtenant  to  any  beneficial  use, 
or  that  the  plaintiff  ever  had  or  has  now  any 
beneficial  use  for  said  water,  or  any  part 
of  It,  or  that  the  plaintiff  has  ever  diverted 
or  used  any  portion  of  the  said  water  of  the 
said  Big  Hole  river,  or  would  be  able  to 
now,  or  at  the  time  of  the  commencement 
of  this  suit,  to  use  any  part  or  portion  of 
the  water  of  the  said  Big  Hole  river  for  any 
beneficial  purpose,  and  fails  to  show  that 
the  alleged  use  on  the  part  of  the  defend- 
ant of  the  water  of  the  Big  Hole  river  lu 
any  manner  interferes  with  the  use  of  said 
water  by  the  plaintiff.  Third.  Testimony  on 
the  part  of  the  plaintiff  fails  to  show  that 
he  ever  held  actual  possession  of  the  said 
water  covered  by  said  notice  of  appropria- 
tion Introduced  in  evidence,  or  that  the 
defendant  has  in  any  manner  interfered  with 
plaintiff's  use  thereof.  Fourth.  The  evi- 
dence introduced  by  plaintiff  fails  to  show 
any  diligence  on  the  part  of  plaintiff  in  ap- 
propriation or  using  said  waters,  and  that 
Ills  claim  thereto  is  Inequitable  and  stale, 
and  constitutes  abandonment  on  the  part 
of  plaintiff." 

The  following  sections  of  the  fifth  division 
of  the  Compiled  Statutes  of  1887  governed 
the  appropriation  of  water  in  the  territory 
at  the  time  the  plaintiff  filed  his  notice: 

"Sec.  1250.  The  right  to  the  use  of  running 
water  flowing  in  the  rivers,  streams,  can- 
yons, and  ravines  of  this  territory,  may  be 
acquired  by  appropriation. 

"Sec.  12.51.  The  appropriation  must  be  for 
some  useful  or  beneficial  purpose,  and  when 
the  appropriator  or  his  successor  in  Interest 
abandons  and  ceases  to  use  the  water  for 
such  purpose  the  right  ceases;  but  ques- 
tions of  abandonment  shall  be  questions  of 
fact,  and  shall  be  determined  as  other  ques- 
tions of  fact." 

"Sec.  1256.  Within  forty  days  after  post- 
ing such  notice  the  appropriator  must  pro- 
ceed to  prosecute  the  excavation  or  con- 
struction of  the  work  by  which  the  water 
appropriated  Is  to  be  diverted,  and  must 
prosecute  the  same  with  reasonable  dili- 
gence to  completion.    •    *    * 

"Sec.  1257.  A  failure  to  comply  with  the 
provisions  of  this  chapter  deprives  the  ap- 
propriator of  the  right  to  the  use  of  water 


as  against  a  subsequent  claimant  who  com- 
plies therewith,  but  by  complying  with  the 
provisions  of  this  act,  the  right  to  the  use 
of  the  water  shall  relate  baclc  to  the  date 
of  posting  the  notice." 

The  notice  may  be  treated  as  a  compliance 
with  section  1255  of  this  division,  prescribing 
the  statements  to  be  made  by  the  appropri- 
ator. The  sections  supra  are  the  embodi- 
ment of  the  decisions  of  the  courts.  In 
Columbia  Min.  Co.  r.  Holter,  1  Mont  20C, 
the  court  said:  "An  intention  to  appropri- 
ate water,  to  be  effectual  as  against  other 
parties,  must  be  carried  into  actual  execu- 
tion with  all  reasonable  diligence,  by  some 
known  and  tangible  means,  and  at  some 
designated  point.  By  appropriation  a  man 
acquires  only  the  right  of  pos.sesslon  and 
user  of  water,  qualified  by  the  right  of  others 
to  its  use  in  such  manner  as  shall  not  ma- 
terially diminish  or  deteriorate  it,  at  the 
place  of  his  appropriation,  in  quantity  or 
quality.  A  declaration  of  a  claim  to  water, 
unaccompanied  by  acts  of  possession,  is 
wholly  inoperative  as  against  those  who 
shall  legally  proceed  to  acquire  a  right  to 
the  same."  The  Supreme  Court  of  the  Unit- 
ed States,  In  20  Wall.  670,  22  L.  Ed.  452, 
affirmed  Gallagher  v.  Basey,  1  Mont.  457, 
and  said:  "Bver  since  that  decision  [Tartar 
V.  Spring  Creek  Water  Co.,  5  Cal.  397]  it 
has  t)een  held  generally  throughout  the  Pa- 
cific states  and  territories  that  the  right  to 
water  by  prior  appropriation  for  any  bene- 
ficial purpose  Is  entitled  to  protection."  Sec- 
tion 1251,  supra,  was  construed  by  the  Su- 
preme Court  of  the  territory  prior  to  the 
filing  of  the  notice  by  plaintiff.  In  Tucker 
V.  Jones,  8  Mont.  223,  19  Pac.  571,  and  the 
court  said:  "Now,  If  they  had  no  land,  or 
legal  possession  of  the  land,  they  had  noth- 
ing for  which  they  could  appropriate  the 
water.  So,  if  Pierce  and  Durham  did  not 
have  any  possessory  rights  or  Interest  in 
these  public  lands,  they  could  not  make  any 
lawful  appropriation,  and  an  attempt  to  do 
BO  would  be  nugatory."  The  Civil  Code, 
enacted  in  1893,  retains  the  sections  supra. 
In  Power  v.  Switzer,  21  Mont.  523,  55  Pac. 
32,  the  court  said:  "It  has  been  a  mistaken 
idea  in  the  minds  of  many,  not  familiar 
with  the  controlling  principles  applicable 
to  the  use  of  water  in  arid  sections,  that  he 
who  has  diverted,  or  'claimed'  and  filed  a 
claim  of,  water  for  any  number  of  given 
inches,  has  thereby  acquired  a  valid  right, 
good  as  against  all  subsequent  persons.  But 
as  the  settlement  of  the  country  has  ad- 
vanced the  great  value  of  the  use  of  water 
has  become  more  and  more  apparent.  Leg- 
islation and  Judicial  exposition  have  ac- 
cordingly proceeded  with  increasing  caution 
to  restrict  appropriations  to  spheres  of  use- 
fulness and  beneficial  purposes.  •  •  • 
The  intention  of  the  claimant  is  therefore 
a  most  important  factor  In  determining  the 
validity  of  an  appropriation  of  water."  In 
Toohey  v.  Campbell,  24  Mont  13,  GO  Pac. 
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3J«!,  tlie  court  said:  "One  of  the  rules  to 
the  systeni  of  the  law  of  water  rights  Is 
that  no  one  man  can  by  prior  appropriation 
obtain  exclusive  control  of  an  entire  stream 
unless  his  appropriation  is  made  for  some 
beneficial  purpose,  presently  existing  or  con- 
templated. «  •  •  But  as  every  appro- 
priation most  be  made  for  a  beneficial  or 
useful  purpose  (section  1881,  Civ.  Code),  It 
becomes  the  duty  of  the  courts  to  try  the 
question  of  the  claimant's  Intent  by  his  acts, 
4ind  the  circumstances  surrounding  his  pos- 
session of  the  water,  its  actual  or  contem- 
plated use,  and  the  purposes  thereof."  See, 
also.  Smith  v.  Dennlff.  24  Mont.  20,  60  Pac. 
398,  81  Am.  St.  Rep.  408. 

The  testimony  shows  that  the  plaintiff 
failed  to  comply  with  the  law  in  force  in  tie 
year  1889  regulating  the  appropriation  of  the 
right  to  the  use  of  running  water  in  the  riv- 
ers of  the  territory.  From  June,  1889,  until 
this  action  was  commenced,  in  1902,  the 
plaintiff  did  not  divert  the  water  he  claims 
to  have  appropriated,  or  construct  any  dam, 
ditch,  flume,  or  work  of  any  kind  to  convey 
the  water  to  any  place  for  a  beneficial  pur- 
pose. The  plaintiff  never  owned  or  possess- 
ed said  section  18  described  in  the  notice,  or 
any  mine,  mill,  smelter,  ranch,  or  property 
to  which  said  water  right  was  appurtenant, 
and  upon  which  the  watar  could  be  utilized. 
During  this  long  period  the  plaintiff  lived 
and  was  engaged  in  business  at  remote 
localities,  and,  after  said  notice  was  filed, 
made  only  two  visits  to  the  Big  Hole  river — 
one  for  W.  A.  Clark  in  the  fall  of  1889,  and 
the  other  for  Jeff  Lavell  In  1895.  No  con- 
tract In  writing  was  made  with  any  oflicer 
of  the  Big  Hole  Lumber  Company  by  which 
said  water  right  was  possessed  and  enjoyed 
by  the  corporation,  and  under  the  terms  of 
which  tlie  company  held  for  the  use  and 
benefit  of  plaintiff,  even  if  this  arrangement 
could  have  been  made.  The  plaintiff  did  not 
own  or  possess  any  share  In  the  business  or 
property  of  the  Big  Hole  Lumber  Company, 
and  did  not  use  or  possess,  and  there  was 
no  agreement  that  he  should  use  or  possess, 
its  dam,  flume,  mill,  or  other  property.  The 
assets  of  the  Big  Hole  Lumber  Company 
were  disposed  of  In  1893  at  a  sherlfTs  sale 
to  W.  A.  Clark  &  Bro.,  and  plaintiff  did  not 
"look  up  the  records  to  see,"  but  was  told 
by  Trask  that  said  water  right  was  sold 
with  the  rest.  The  plaintiff  made  no  protest, 
and  did  not  resort  to  the  courts  to  vindicate 
his  claim  from  the  consequences  of  this  sale. 
The  notice  was  posted  "on  a  stump  on  the 
east  bank  of  said  Big  Hole  river  at  the  point 
of  Intended  diversion,"  and  the  plaintiff  made 
his  survey  for  a  ditch  therefrom;  but  the 
water  was  diverted  on  the  west  bank  by  said 
dam,  ditch,  and  flume  of  the  Big  Hole  Lum- 
ber Company,  in  the  county  of  Beaverhead. 
The  plaintiff  did  not  post  or  file  in  the  office 
of  the  county  recorder  of  the  county  of 
Beaverhead  a  notice  claiming  the  right  to 
said  water.    This  reference  to  the  testimony 


will  be  concluded  by  a  repetition  of  the  an- 
swer of  the  plaintiff  to  the  question:  "What 
was  your  intention  in  location  and  appropri- 
ating this  water?"  "My  intention  was  tliat, 
knowing  that  a  good  location  was  wanted 
for  a  smelter  site,  to  hold  it  for  tliat  pur- 
pose." The  court,  in  Nevada  County  &  Sac- 
ramento Canal  Co.  v.  Kldd,  37  Cal.  282, 
states  the  law  applicable  to  this  case:  "Un- 
til a  claimant  Is  himself  in  position  to  use 
the  water,  the  right  to  the  water,  or  water 
right,  does  not  exist  in  such  sense  that  the 
mere  diversion  and  use  of  the  water  by  an- 
other is  a  ground  of  action  either  to  recover 
the  water,  or  for  damages  for  the  diversion. 
This  is  clearly  the  result  of  the  decision  in 
Kimball  v.  Gearhart,  12  Cal.  29.  •  •  • 
Diligence  In  following  up  the  work,  and  a 
presumed  pecuniary  ability  to  complete  it, 
are  also  mentioned  as  elements  necessary  to 
entitle  the  party  to  connect  his  right  upon  a 
final  actual  appropriation  with  the  first  act 
manifesting  an  intent  to  appropriate,  for  the 
purpose  of  giving  priority  over  a  prior  actual 
appropriation  by  other  parties  in  good  faith, 
by  acts  subsequently  commenced." 

The  motion  for  nonsuit  was  justly  sustain- 
ed. We  recommend  that  the  judgment  ap- 
pealed from  be  affirmed. 

POOUMAN,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


In  re  BLACK'S  ESTATE. 

BLACK  et  al.  v.  BLACK. 

(Supreme  Com-t  of  Montana.     Feb.  11,  1905.) 

APPEAL-^JUEISDICTION — SATISFACTION    OF 
JUDGMENT  BEFORE  HEARINO. 

1.  When  a  decree  has  been  satisfied,  It  ceases 
to  be  reviewable  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  fS  971-994.] 

2.  Where,  after  an  appeal  by  the  distributees 
of  a  decedent's  estate  from  a  decree  making  dis- 
tribution, but  before  the  appeal  was  heard,  the 
appellants  executed  receipts  for  their  awards 
under  the  decree,  and  it  was  satisfied  and  the 
administrator  discharged,  the  receipts  reciting 
that  it  was  not  intended  to  cover  any  money  or 
property  referred  to  in  the  decree  not  yet  dis- 
covered, thus  implying  that  tlie  exception  was 
the  only  reservation  made  by  the  appellant's  as 
to  the  liatjility  of  the  administrator — the  Su- 
])reme  Court  was  thereby  deprived  of  jurisdic- 
tion. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

In  the  matter  of  the  estate  of  John  H. 
Black,  deceased.  From  the  decree  of  dis- 
tribution, Agnes  L.  Black  and  another  appeal. 
On  motion  to  dismiss.    Motion  sustained. 

John  A.  Luce,  for  appellants.  Hartman  & 
Hartman,  for  respondent. 

BRAXTLY,  C.  J.  On  April  16,  1903,  the 
administrator  of  the  estate  of  John  H.  Black, 
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deceased,  filed  In  the  district  court  of  Galla- 
tin county  for  settlement  his  final  account, 
and  at  the  same  time  a  petition  for  the  dls- 
trilmtion  of  the  estate.  The  account  was, 
after  amendment  and  a  hearing  of  objec- 
tions thereto  by  the  distributees,  settled,  and 
a  decree  of  distribution  made  and  entered 
in  accordance  with  the  prayer  of  the  peti- 
tion. The  decree  was  entered  on  September 
14th.  Thereupon  the  aj^pellants,  son  and 
rlaufthter  of  the  decease^  appealed  general- 
ly from  the  decree  and  f roiiii  an  order  denying 
them  a  new  trial.  The  appeal  from  the  de- 
cree was  perfected  on  November  13tl>.  The 
order  denying  a  new  trial  was  made  on  Jan- 
uary 11,  1004,  and  the  appeal  therefrom  was 
perfe<-ted  on  January  15th.  A  motion  has  been 
submitted,  asking  that  the  appeals  be  dis- 
missed on  the  ground  that  before  either  of 
them  was  perfected,  and  before  the  motion 
for  new  trial  was  madu,  the  api/f;iiants  had 
received  from  the  adinlnlsltbtor  the  distribu- 
tive shares  allotted  to  them,  respectively,  by 
the  decree,  giving  receipts  In  full  therefor, 
and  that  the  administrator  has  been  finally 
dbicharged. 

In  support  of  1)ie  aiotlon,  respondent  has 
submitted  a  copy  of  the  order  of  final  dis- 
charge, and  also  of  the  receipts  signed  and 
delivered  tc  him  by  tlie  appellants  upon 
which  the  order  of  discharge  was  made,  all 
dated  September  14,  1003.  Affidavits  accom- 
panying these  copies  show  that  the  receipts 
were  actually  delivered  on  the  day  after  the 
administrator  had  delivered  to  the  appel- 
lants the  shares  In  the  estate  to  which  they 
were  declared  entitled.  The  order  of  dis- 
charge was  entered  Immediately  thereafter. 
The  affidavits  also  show  that  the  property 
belonging  to  the  estate  was  actually  deliv- 
ered by  the  adniinistrntor  to  the  distribu- 
tees. The  receipts  are  identical,  and  their 
recitals,  omitting  the  title,  are  as  follows: 
"This  is  to  certify  that  I  have  received  of 
A.  H.  Black,  administrator  of  the  estate  of 
John  H.  Black,  deceased,  the  sum  of  $2,- 
24o.85,  and  an  undivided  half  Interest  In  and 
to  all  of  the  real  estate  and  personal  prop- 
erty of  the  estate  of  John  H.  Black,  deceased, 
mentioned  and  described  In  the  decree  of  dis- 
tribution duly  given,  made  and  entered  In 
said  estate  by  the  court  on  the  14th  day  of 
September,  A.  D.  1903,  this  receipt  being 
in  full  of  the  distributive  share  of  the  said 
estate  as  allotted  to  me  In  and  by  said  de- 
cree of  distribution  herein  on  said  day  en- 
tered. This  receipt  is  not  lnt«ndcd  to  cover 
any  money  or  property  referred,  to  in  said 
decree  as  not  yet  discovered.  r)ated  this 
14th  day  of  September,  A.  D.  lOd'i." 

The  theory  of  respondent  Is  thst  the  ap- 
pellants, having  accepted  tlie  provisions  of 
the  decree  and  voluntarily  satisfied  the  same, 
were  not  at  liberty  thereafter  to  move  for  a 
new  trial,  and  appeal  from  the  order  overrul- 
ing the  motion,  or  from  the  decree.  Appel- 
lants contend  that  the  record  shows  that  they 


were  entitled  absolutely  to  the  amount  of 
the  shares  delivered  to  thom,  and  that  a  de- 
cision of  this  court  upon  the  contested  Items 
of  the  account  cannot  possibly  affect  re- 
siwndent's  liability  to  them  for  these  amounts. 

The  right  to  accept  the  fruits  of  a  Judg- 
ment, and  at  the  same  time  to  prosecute  an 
appeal  from  it,  are  not  concurrent.  On  the 
contrary,  they  are  wholly  Inconsistent  rights. 
The  election  of  one  necessarily  excludes  the 
enjoyment  of  the  other.  When  a  Judgment 
has  been  paid.  It  has  passed  beyond  review; 
the  satisfaction  of  It  being  the  end  of  the 
proceeding.  "Payment  produces  a  perma- 
nent and  irrevocable  discharge,  after  which 
the  Judgment  cannot  be  restored  by  any  sub- 
sequent agreement,  nor  kept  on  foot  to  cover 
new  and  distinct  eBgapeicoots."  Freeman 
on  Judgments,  466.  See,  also.  In  re  Baby's 
Estate,  87  Cal.  200,  25  Pac.  405,  22  Am.  St. 
Rep.  239;  Estate  of  Sisver,  131  Cal.  219,  63 
Pac.  340;  Sterne  v.  Vert  et  al..  Ill  Ind. 
408,  12  N.  E.  719;  Cassell  v.  tfagln,  11  Mo. 
208,  47  Am.  Dec.  151;  Moor«  v.  Floyd,  4 
Or.  260;  Lnird  v.  Glffln,  84  Wis.  286,  54  N. 
AV.  584;  Hamilton  County  t.  Bailey,  12  Neb. 
50,  10  X.  W.  539;  Borgalthous  v.  Insurance 
Co.  et  al.,  36  Iowa,  250;  Jarvln  v.  Mitchell, 
00  Mass.  530;  Rolette  County  y.  Pierce  Coun- 
ty, 8  X.  D.  613,  80  N.  W.  S<>4;  Alexander  t. 
Alexander,  104  N.  Y.  643.  10  N.  E.  37;  Holt 
T.  Bees,  40  111.  181;  2  Cyc.  p.  654.  The  only 
exceptions  to  this  j;i»»3eral  rule  established  by 
the  foregoing  authorities  are  where  the  ap- 
peal is  taken  from  some  specific  part  of  the 
Judgment,  in  a  case  in  which  several  Inde- 
pendent Issues  have  been  tried,  and  a  review 
of  the  action  of  the  court  on  one  or  more  of 
them  by  the  appellate  court  will  not  disturb 
the  determination  already  had  of  those  about 
which  no  complaint  Is  made,  or  where  the 
amount  found  In  favor  of  the  appellant  Is  due 
him  In  ai'y  event,  and  the  only  question  left 
to  be  determined  by  the  appellate  court  1» 
whether  his  recovery  should  have  been  great- 
er. Such  exceptions  are  recognized  by  the 
following  cases  cited  by  counsel  for  appel- 
lants: State  V.  Central  Pac.  U.  Co.,  21  Xev. 
172,  26  Pac.  225;  Higble  v.  Westlake,  14  N. 
Y.  281;  Embry  v.  Palmer,  107  U.  S.  3,  2  Sup. 
Ot.  25,  27  L.  E3d.  340;  Keynes  v.  Dumont,  130 
U.  S.  354,  0  Sup.  Ct  486,  32  L.  Ed.  934; 
Merrlam  v.  Victory  Placer  M.  Co.,  37  Or.  321, 
56  Pac.  75;  Mellen  v.  Mellen,  137  N.  Y.  006, 
33  N.  E.  845. 

In  each  of  these  cases  It  will  be  seen 
that  the  party  appealing  was  confessedly 
entitled  to  receive  what  was  awarded  him 
by  thrt  court  below;  the  only  question  for  de- 
termination being  whether  the  amount 
should  not  be  Increased,  or  else  complaint 
was  made  of  some  particular  part  of  the 
Judgmeu';  the  review  of  which  did  not  affect 
the  othef  issues  adjudicated.  One  other  ex- 
ception to  the  genera;  rule  seems  to  be  rec- 
ognized In  the  case  q(  In  re  Day,  18  Wash. 
339,  61  Pac.  474,  as  where  the  appeal  has 
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been  i>erfected  before  tbe  payment  of  the 
Judgment.  But  this  exception  is  only  ap- 
parent, for  Hincbman  t.  Defiance  By.  Co.,  14 
Wash.  349,  44  Pac.  8G7— the  case  cited  by  the 
court  in  support  of  Its  conclusion — falls  with- 
in one  of  the  exceptions  of  the  cases  cited. 
It  Trill  be  fotmd  upon  an  examination  of  this 
case  that  the  appellant  was  entitled  in  any 
event  to  the  amount  receiyed,  and  that, 
though  the  Judgment  should  be  reversed  or 
modified  as  to  the  part  of  it  from  which  the 
appeal  was  being  prosecuted,  bis  right  to  the 
amount  received  would  not  be  affected. 

Counsel  for  appellants  contends  that,  inas- 
much as  the  account  of  the  administrator 
was  made  up  of  many  items,  some  of  which 
were  allowed  by  the  court,  and  others  disal- 
lowed, it  is  apparent  that  the  amount  al- 
lowed was  due  to  the  distributees  in  any 
event,  and  that  this  condition  brings  these 
appeals  within  the  second  exception  made 
In  the  cases  cited.  In  this  we  do  not  agree 
with  him.  The  appeals  were  taken  gener- 
ally, both  from  the  Judgment  and  from  the 
order  denying  a  new  trial,  and  the  purpose 
sought  is  a  reversal  of  the  action  of  the  dis- 
trict court  as  a  whole.  Where  tbe  appeal 
Is  general,  and  a  reversal  of  the  Judgment 
as  a  whole  is  sought,  so  that  the  trial  court 
may  bear  the  case  anew,  with  tbe  probable 
result  that  the  amount  awarded  to  tbe  ap- 
pellants may  be  greater  or  less  under  proof 
of  facts  and  circumstances  which  may  be  en- 
tirely different,  the  result  of  the  appeals 
should  put  the  parties  in  statu  quo.  In  this 
case  objections  were  made  to  many  items. 
Some  of  them  were  sustained,  and  some  over- 
ruled, and  the  action  of  the  court  as  a  whole 
is  complained  of.  If  these  appeals  should 
be  tried  upon  their  merits,  and  the  Judgment 
reversed,  upon  another  trial  in  the  court  be- 
low the  administrator  might  be  sustained  in 
some  of  his  claims  upon  adducing  other 
proof,  and  thus  the  result  would  be  that  the 
parties  would  not  stand  relatively  in  the 
same  position  as  when  tbe  original  judgment 
was  entered.  Under  such  circumstances,  we 
feel  constrained  to  hold  that  tbe  appeals  fall 
under  the  general  rule,  and  that  they  must 
therefore  Ihj  dismissed. 

For  anotlier  reason,  however,  we  think  that 
this  court  has  no  Jurisdiction  of  the  appeals. 
The  receipts,  read  and  construed  according 
to  their  plain  Import,  clearly  imply  that  it 
was  the  intention  of  the  distributees  at  the 
time  they  were  executed  to  acknowledge 
receipt  in  full  of  all  the  distributive  shares 
to  which  they  were  entitled  in  tbe  estate, 
with  tlie  one  exception  that  they  would  be  en- 
titled to  a  distributive  share  in  any  otlier 
money  or  property  not  yet  discovered  at  the 
time  tbe  decree  was  entered.  The  recital 
in  tbe  receipts  is,  "This  receipt  is  not  in- 
tended to  cover  any  moni'y  or  property  re- 
fen-ed  to  In  said  decree  not  yet  discovered ;" 
clearly  implying  that  the  exception  thus 
provided  for  was  tbe  one  reservation  made 
by  the  signers  of  the  receipts  as  to  the  lia- 


bility of  the  administrator.  Such  being  the 
case,  it  is  clear  that  on  this  ground,  also, 
the  appeals  must  be  dismissed. 

Let  the  appeals  be  dismissed. 

Dismissed. 

MILBURX,  J.,  concurs.  HOLLOW  AT,  .T., 
being  disqualified,  did  not  bear  the  argument, 
and  takes  no  part  in  the  foregoing  decisicB. 


GISBORN  V.  MILNER  et  al 
(Supreme  Court  of  Uuh.     Feb.  10,  1905.) 

CONTBACTS— CONSTBUCTION— APPEAI.  —  RBVtE  W 
OF  EVIDENCE. 

1.  PiaintiiT,  by  a  contract  with  defendants, 
agreed  to  sell  them  a  halt  interest  in  a  mining 
property;  advances  to  be  made  by  defendants 
for  litigation  and  improvements  to  be  applied 
on  the  purchase  price.  By  a  8al}sequ«Dt  con- 
tract the  advances  were  to  be  repaid  defendants, 
and  by  a  third  contract  a  corporation  to  which 
the  property  had  been  conveyed  did  "assume  and 
agree  to  pay  •  •  •"  the  moneys  advanced  "as 
per"  the  first  contract.  Held  that  the  phrase 
"as  per,"  etc.,  referred  to  the  advancements,  and 
did  not  qualify  "assume  and  agree  to  pay,"  and 
hence  did  not  abrogate  the  provisions  of  the  sec- 
ond contract  providing  for  repayment  of  the 
advancements. 

2.  On  appeal  In  a  law  case  the  court  does  not 
pass  on  the  weight  of  tlie  evidence  when  there 
is  a  substantial  conflict,  or  when  competent  evi- 
dence supports  the  findings. 

Appeal  from  District  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  Matthew  T.  Glsborn  against  S. 
B.  Milner  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    AflSrmed. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lant.   Booth,  Lee  &  Ritchie,  for  respondents. 

LEWIS,  District  Judge.  Plaintiff  brought 
this  action  to  recover  from  defendants  $9,- 
080  and  interest;  alleging  that  defendant 
Bothwell  had  received  as  trustee  for  plaintiff 
said  amount,  and  that  said  defendants  held 
and  converted  the  same  to  their  Joint  use. 
Defendants  deny  tbe  trust  and  deny  the  con- 
version, and  set  up  that  said  money  was  re- 
ceived by  Bothwell  as  trustee  for  the  Geyser 
Mining  Company,  and  paid  out  according  to 
the  trust.  The  controversy  arises  out  of  cer- 
tain contracts  between  plaintiff  and  defend- 
ants concerning  certain  property  situate  at 
Mercur,  Utah,  and  which  property  finally  be- 
came the  property  of  tbe  Geyser-Marlon  Gold 
Miuing  Companj-.  Tbe  money  was  received 
by  Bothwell  as  dividends  from  the  Geyser- 
Marion  (jold  Mining  Company  on  stock  own- 
ed by  Glsborn,  and  held  by  Bothwell  as  trus- 
tee to  rec-eive  the  dividends  and  pay  the 
same,  or  so  much  thereof  as  was  necessary, 
to  the  Geyser  Mining  Company,  for  tbe  i>ur- 
pose  of  paying  the  debts  of  the  Geyser  Min- 
ing Company.  Bothwell,  as  trustee,  paid  the 
amount  to  the  Geyser  Mining  Company,  and 
the  Geyser  Mining  Company  paid  the  same 
to  Milner  and  Bothwell  on  the  Item  of  $7,- 
050.00,  hereinafter  referred  to,  and  Interest 
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on  said  amount,  tn  the  conrt  belov,  Jndg- 
ment  was  rendered  in  favor  of  tbe  defend- 
ants. 

Tbe  first  contract  Is  known  as  that  of 
August  27,  1894.  By  this  contract  Glsborn, 
as  party  of  the  first  part,  agrees  to  sell  to 
Mllner  and  Bothwell,  as  parties  of  tbe  sec- 
ond part,  an  undivided  one-half  interest  in 
certain  mining  daims  at  Mercur,  Utah,  up- 
on the  following  terms  and  conditions,  to 
wit:  $1,000  cash,  the  receipt  of  which  was 
acknowledged.  The  second  parties  agree  to 
advance  the  necessary  money  and  fornlsh 
bonds  with  said  first  party  to  start  and  keep 
In  progress  any  suits  at  law  deemed  neces- 
sary to  protect  the  rights  of  parties  to  said 
contract  in  certain  mining  claims  described. 
Second  parties  also  agree  to  advance  money 
needed  to  develop  mines  so  that  a  sufficient 
amount  of  ore  will  be  ready  at  the  comple- 
tion of  a  certain  mill  mentioned.  Second 
parties  agree  to  move  to  said  mining  claims 
a  certain  mill,  and  set  the  same  up  on  said 
mining  claims,  in  good  running  order.  Sec- 
ond parties  also  agree  to  build  a  certain  road, 
and  do  certain  work  upon  a  certain  spring. 
"It  is  agi'eed  by  both  parties  that  the  price 
allowed  for  said  mill,  building  road  and 
work  on  spring  shall  be  $10,000.00.  It  is 
understood  and  agreed  that  first  party  agrees 
to  sell  said  one-lialf  interest  for  thirty  thou- 
sand dollars,  one  thousand  dollars  of  which 
is  this  day  paid  by  second  parties ;  that  one- 
half  of  all  money  advanced  by  second  parties 
in  development  work  on  mines  or  for  litiga- 
tion or  any  other  expenses  for  the  benefit  of 
said  mining  claims,  as  well  as  one-half  of 
the  expenses  of  the  mill,  etc.  mentioned  at 
$10,000.00,  shall  be  applied  with  ten  per  cent 
Interest  per  annum  on  the  twenty-nine  thou- 
sand dollars  balance  of  the  purchase  price. 
It  is  hereby  agreed  by  both  parties  that  all 
moneys  received  from  the  sale  of  the  pro- 
ceeds of  said  mill  shall  be  used  in  the  fol- 
lowing manner:  First,  pay  all  expenses  of 
operating  said  mill  and  mines;  second,  pay 
all  litigation  expenses;  third,  any  other  re- 
maining money  to  be  divided  equally  be- 
tween said  first  party  and  said  second  par- 
ties. It  is  agreed  that  this  settlement  shall 
be  made  each  month  on  a  certain  day  to  be 
agreed  upon  by  the  parties  hereto.  It  is 
agreed  that  the  above  shall  be  the  basis  for 
each  month's  settlement,  up  to  tbe  time  when 
second  parties  shall  have  received  an  amount 
equal  to  all  moneys  advanced  by  them,  as 
well  as  the  ten  thousand  dollars  for  mill,  etc. 
with  interest  at  ten  per  cent,  per  annum. 
All  subse<iuent  profits  being  all  profits  aft- 
er expenses  are  paid  to  go  to  first  party  un- 
til such  a  time  as  one-half  of  said  net  profits 
shall  have  paid  said  first  party,  the  balance 
of  the  purchase  price  above  mentioned."  The 
contract  further  provides  for  the  placing  In 
escrow  of  the  deed  for  said  interest,  and  has 
other  provisions. 

Tbe  second  contract  is  that  of  December 
21,  1894.     Bothwell  and  Milner,  parties  of 


the  first  part,  lease  to  Glsborn,  party  of  the 
second  part,  an  undivided  one-half  interest 
in  tbe  mill  and  mining  property  mentioned 
in  the  contract  of  August  27th  for  a  period 
of  one  year  from  date,  upon  the  following 
terms  and  conditions,  to  wit:  "That  the 
said  party  of  the  second  part  will,  on  the 
22nd  day  of  December,  1894,  take  out  of  es- 
crow and  surrender  and  deliver  to  tbe  said 
parties  of  the  first  part  the  deed  for  the 
undivided  one-half  Interest  in  and  to  all  of 
said  above  described  mining  claims  and  prop- 
erty mentioned  in  a  certain  contract  entered 
Into  by  and  between  the  parties  hereto  on 
or  about  the  27th  day  of  August,  1894,  and 
deliver  the  same  to  the  said  parties  of  the 
first  part,  and  that  by  so  doing  it  is  hereby 
agreed  that  the  amount  of  money  mentioned 
in  said  contract  to  be  paid  by  tbe  said  par- 
ties of  the  first  part  to  the  said  party  of  tbe 
second  part  for  the  undivided  one-half  In- 
terest In  said  property  shall  be  considered 
fully  paid,  and  no  further  claim  shall  be 
made  by  the  said  party  of  tbe  second  part 
against  the  said  parties  of  the  first  part. 
•  •  •  At  the  end  of  this  lease  the  said 
parties  hereto  hereby  agree  that  all  moneys 
received  from  the  sale  of  the  proceeds  of  said 
mill,  or  all  proceeds  of  said  mill,  or  the  sale 
of  ores  extracted  from  said  mining  claims 
and  all  profits  in  any  way  realized  shall  be 
applied  and  used  in  the  following  manner, 
to  wit:  First,  to  pay  all  expenses  of  oper- 
ating said  mill  and  mines;  second,  to  pay 
all  past  litigation  connected  with  said  mines 
and  moneys  advanced  for  expenses  and  im- 
provements by  said  Bothwell  and  Milner  and 
with  ten  per  cent,  interest.  After  the  above 
has  been  paid  in  full,  then  an  undivided  one- 
half  of  all  the  profits  and  proceeds  shall  go 
to  pay  for  the  said  mill  and  expenses  of 
erecting  the  same  until  said  parties  of  the 
first  part  shall  have  received  therefrom  the 
sum  of  ten  thousand  dollars,  together  with 
interest  thereon  from  the  22nd  day  of  De- 
cember, 1894,  until  fully  paid,  at  the  rate 
of  ten  per  cent  per  annum,  and  the  balance 
of  the  profits  shall  be  divided  equally,  that 
is  to  say,  one-half  thereof  shall  go  to  the 
parties  of  the  first  part  and  one-half  to  the 
said  party  of  the  second  part  It  Is  further 
understood  and  agreed  that  after  the  deliv- 
ery by  the  party  of  the  second  part  of  said 
deeds  to  the  parties  of  the  first  part  above 
mentioned  the  following  clause  in  the  agree- 
ment of  August  27th,  1894,  between  the  par- 
ties hereto  shall  be  of  no  further  force  or 
effect,  to  wit:  'It  is  understood  and  agreed 
that  first  party  agrees  to  sell  said  one-half 
interest  for  thirty  thousand  dollars,  one  thou- 
sand dollars  of  which  Is  this  day  paid  by 
second  parties;  that  one-half  of  all  moneys 
advanced  by  said  second  parties  in  develop- 
ing work  on  mines  or  for  litigation  or  any 
other  expenses  for  the  benefit  of  said  mining 
claims,  as  well  as  one-half  of  the  expenses 
of  the  mill,  etc.  mentioned  at  $10,000.00,  shall 
be  applied  with  ten  per  cent  lutereRt  per 
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annum  on  the  twenty-nine  tboueand  dollars, 
balance  of  tbe  purchase  price.'  " 

The  third  contract  is  that  of  April  20, 
1895.  This  contract  recites  the  incorpora- 
tion of  the  Geyser  Mining  Company,  and  the 
conveyance  to  It  of  the  mill  and  mining  prop- 
erty mentioned  in  the  two  former  contracts. 
It  provides  for  the  cancellation  of  the  lease 
of  December  21,  18SH,  and  the  giving  of  a 
new  lease  in  Hen  thereof  by  the  Geyser  Min- 
ing Company.  The  contract  also  contains 
the  following  paragraph,  to  wit: 

"And  it  is  further  understood  and  agreed 
that  tbe  said  Geyser  Mining  Company  as- 
sume and  agree  to  pay  out  of  the  profits  of 
said  company  no  debts,  except  the  sum  of 
ten  thousand  dollars  due  for  mill  and  any 
unsettled  litigation  expenses  now  owing  by 
said  Gisbom  and  said  Bothwell  and  Milner, 
and  the  account  of  said  Bothwell  and  Milner 
for  money  advanced  for  litigation  and  de- 
velopment, etc.,  amounting  to  the  sum  of 
$7,056.90,  as  per  their  contract  dated  August 
27tb,  1894." 

Tbe  principal  question  in  this  case  is  as  to 
the  effect  to  be  given  to  the  last  words  quot- 
ed from  the  last  contract,  to  wit,  "as  per 
their  contract  dated  August  27th,  18W."  The 
plaintiff  contends  that  these  words  qualify 
"assume  and  agree  to  pay,"  and  were  in- 
tended to  abrogate  the  provisions  of  the  con- 
tract of  December  21st  providing  for  the  re- 
payment to  Bothwell  and  Milner  of  the  mon- 
ey advanced  by  them  for  litigation  and  de- 
velopment, and  to  revive  the  provisions  of 
tbe  contract  of  August  27,  1894,  providing 
that  such  money  so  advanced  by  Bothwell 
and  Milner  should  apply  on  tbe  purchase 
price  of  the  Interest  agreed  to  be  conveyed 
by  GIsborn  to  Bothwell  and  Milner.  If  this 
construction  is  to  be  given  to  the  contract, 
it  would  have  tbe  effect  of  making  Gisbori^ 
the  creditor  of  the  Geyser  Mining  Company 
to  the  extent  of  $7,0.10.90,  and  the  "account 
of  said  Bothwell  and  Milner  for  money  ad- 


vanced for  litigation  and  development,  etc., 
amomiting  to  tbe  sum  of  $7.05(!.!K),"  Imme- 
diately becomes  the  account  of  GIsborn.  Tbe 
only  surrounding  circumstances  shown  on 
which  plaintiff  aslcs  that  his  construction  be 
given  to  this  clause  are  that  plaintiff  is  quite 
an  aged  man,  while  defendants  are  in  tbe 
prime  of  life,  and  that  plaintiff  Insisted  that 
these  words  be  added  to  the  contract  before 
he  would  sign  It  It  would  seem  that  tbe 
words  were  written  by  Gisbom's  attorney, 
so  that  plaintiff  is  in  no  i>o8ition  to  claim  a 
strained  construction  favorable  to  him  sim- 
ply because  he  desired  them  inserted.  If  be 
intended  that  a  credit  of  more  than  $7,000 
should  be  transferred  from  defendants  to 
himself,  be  should  have  Inserted  such  a  pro- 
vision in  apt  words,  and  not  left  It  to  a  con- 
struction of  an  ambiguous  sentence.  Words 
are  construed  most  strongly  against  the  party 
using  them.  But  the  ixiragrapb  can  hardly 
be  said  to  be  ambiguous.  "As  per  their  con- 
tract dated  August  27th.  1894,"  plainly  qual- 
ifies the  word  "advanced,"  and  is  used  sim- 
ply to  Identify  the  account  of  Bothwell  and 
Milner.  They  were  not  inserted  when  the 
contract  was  originally  drawn  because  de- 
fendants evidently  deemed  the  account  al- 
ready sufficiently  described. 

The  other  errors  complained  of  by  plain- 
tiff grow  out  of  tbe  construction  placed  on 
those  words  by  the  trial  court,  and  are  dis- 
posed of  by  following  the  trial  court's  con- 
struction of  the  contract;  and,  following  this 
construction  of  the  contract,  the  record  con- 
tains evidence  to  support  all  the  findings  of 
the  lower  court.  This  Is  a  law  case,  and  on 
appeal  this  court  does  not  pass  upon  the 
weight  of  the  evidence  when  there  is  a  sub- 
stantial conflict,  or  when  there  is  competent 
evidence  to  support  the  findings. 

We  flnd  no  error  In  the  record.  The  Judg- 
ment is  affirmed,  with  costs. 

BARTCH,  C.  J.,  and  McCARTY.  J.,  concur. 
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SHAFER  ▼.  RUSSELL. 
(Sapreme  Court  of  Utah.     Feb.  11,  1905.) 

BALES  —  REPLEVIN  BY  SELLEB  —  DAMAGES  -^ > 
PLEADINO — AUTHOBITT  OP  AGENT— BATIFICA-  ' 
TION— TRIAL— EXAMINATION  OP  WITNESSES—. 
TRIAL   court's  DISCRETION- INSTBUCT10N8. 

1.  It  U  within  the  discretion  of  the  trial  court 
to  refuse  to  admit  new  evidence  on  redirect  ex- 
amination. 

2.  The  exercise  of  the  trial  court's  discretion 
in  refusing  to  admit  new  evidence  on  redirect 
examination  will  not  be  reviewed  on  appeal  un- 
less abuse  appears. 

3.  Where  a  witness  had  testified  to  a  fact  on 
her  direct  examination,  it  was  no  abuse  of  dis- 
cretion to  refuse  to  permit  her  to  testify  to  the 
same  thing  on  redirect  examination. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  S  1005.J 

4.  Rev.  St.  1898,  |  3165,  provides  that  in  re- 
plevin the  jury  may,  in  their  verdict,  assess  the 
damages,  if  any  are  claimed  in  the  answer, 
which  defendant  has  sustained  by  reason  of  the 
taking  or  detention  of  the  property ;  and,  by 
section  20C0,  an  answer  must  contain  a  state- 
ment of  the  facts  constituting  the  ground  of 
affirmative  relief  asked  for.  Held  that,  where  a 
defendant  in  replevin  desires  damages  for  the 
tailing  or  detention  of  the  property,  he  must  set 
up  his  claim  by  a  statement  of  the  facts,  and  a 
mere  clause  in  the  prayer  for  relief  asking  for 
damages  is  insufficient. 

5.  It  is  proper  for  the  court,  in  instructing 
the  jury,  to  assume  the  existence  of  those  facts 
which  are  shown  beyond  controversy. 

0.  Where  one  adopts  a  transaction  in  his  be- 
half made  by  an  agent,  even  though  the  agent 
exceeded  his  authority,  the  principal  must  adopt 
it  in  its  entirety,  and  cannot  adopt  a  part  which 
has  been  beneficial,  and  repudiate  the  rest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §§  650-658.] 

7.  In  replevin  for  personal  property  delivered 
to  defendant  by  plaintiff's  agent,  plaintiff  claim- 
ed that  the  agent  exceeded  his  authority,  in  that 
he  delivered  it  without  the  price  having  been 
paid,  and  defendant  relied  on  matters  consti- 
tuting a  ratification  by  plaintiff.  Held,  that  it 
was  proper  to  refuse  an  instruction  that  the 
principal  is  not  bound  where  the  agent  exceeds 
his  authority. 

8.  An  instruction  that,  where  chattels  are  sold 
to  a  vendee  on  condition  that  the  title  shall  not 
pass  until  full  payment  of  the  purchase  price, 
all  payments  made  prior  to  the  vendee's  default 
became  forfeited  to  the  vendor,  was  properly  re- 
fused as  an  incorrect  statement  of  the  law. 

Appeal  from  District  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Action  by  Mary  A.  Sbafer  against  George 
Russell.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  appellant,  Mary  A.  Shafer,  owned  fur- 
niture in  a  rooming  bouse  In  Salt  Lake  City. 
She  listed  It  for  sale  with  Goddard  &  Sav- 
age, real  estate  agents  of  Salt  Lake  City,  au- 
thorizing them  to  sell  it  for  $1.T50— $1,000 
cash  in  hand,  and  $750  In  deferred  payments, 
payable  $50  per  month.  They  showed  the 
property  to  a  Mrs.  Loomls,  at  Murray,  Utah, 
but  did  not  conclude  a  sale  to  her.  After- 
wards Alfred  Bell,  another  real  estate  bro- 
ker, with  whom  the  property  was  also  listed 
by  Mrs.  Shafer,  talked  with  Mrs.  Loomls. 
An  exchange  of  property  was  considered  be- 
tween them.    It  was  proposed  to  pUice  Mrs. 


Shafer's  property  at  i  valuation  of  $1,750, 
and  Mrs.  Loomls  was  to  trade  for  it  furni- 
ture of  her  own  at  Murray  at  a  valuation  of 
$1,200;  leaving  a  difference  of  $560  to  be 
paid  by  Mrs.  Loomls  to  Mrs.  Shafer.  Mrs. 
Shafer  claims  that  the  only  authority  she 
gave  Bell  was  to  close  the  transaction  on  the 
condition  that  the  difference  was  paid  by 
Mrs.  Loomls  in  cash.  The  negotiations  were 
carried  on  through  Bell.  Mrs.  Loomis  stat- 
ed in  her  testimony  that  she  did  not  agree 
with  Bell  to  pay  the  difference  In  money,  but 
that  she  agreed  to  pay  It  in  monthly  install- 
ments of  $50  each.  On  or  about  the  18th 
day  of  November,  1903,  the  Loomls  property 
at  Murray  was  delivered  to  Mrs,  Shafer.  A 
little  later  Mr.  Bell  placed  Mrs.  Loomls  In 
possession  of  Mrs.  Shafer's  property  in  Salt 
Lake,  the  property  In  controversy.  It  ap- 
pears that  Mrs.  I^ioomis  owed  $336  on  her 
Murray  furniture  to  a  dealer  In  Salt  Lakfe 
City,  and  Mrs.  Shafer  agreed,  with  the  lat- 
ter's  consent,  to  assume  $300  of  it,  and  Mrs. 
Loomis  was  to  pay  that  amount  to  Mrs. 
Shafer.  About  the  time  that  Mrs.  Loomis 
took  possession  of  the  Shafer  property  she 
paid  this  $300  to  Mrs.  Shafer.  Nothing 
more  was  paid  by  Mrs.  Loomis,  and  about 
January  20,  1004,  Mrs.  Loomis  sold  the  prop- 
erty thus  received  from  Mrs.  Shafer  to 
George  Russell,  the  respondent  In  this  case, 
giving  him  a  chattel  mortgage  for  $550  on 
other  property  of  hers  to  secure  him  against 
loss  in  case  of  any  defect  being  proven  in 
her  title  to  the  property  she  had  acquired 
from  Mrs.  Shafer.  Mrs.  Shafer  claims  that 
she  never  knew  that  Bell  authorized  Mrs. 
Loomis  to  pay  the  $550  in  monthly  install- 
ments, if  he  did  so,  nor  that  Mrs.  Loomls 
claimed  that  such  was  her  contract  with 
Bell,  until  during  the  trial.  The  evidence 
shows  that  Mrs.  Shafer  knew  that  Mrs. 
Loomis  was  in  possession  of  her  Salt  Lake 
City  property  at  least  three  months  before  she 
brought  this  suit  She  has  not  offered  to  re- 
turn the  property  she  obtained  from  Mrs. 
Loomls,  valued  at  $1,200,  or  to  repay  the 
$300  in  money  paid  to  her  by  Mrs.  Loomls, 
but  retains  both.  Mary  A.  Shafer,  the  ap- 
pellant, made  demand  on  January  19,  1904, 
for  possession  of  the  goods,  which  was  re- 
fused by  the  defendant,  and  the  next  day  be- 
gan this  action.  The  complaint  Is  in  the 
usual  form  of  an  action  for  claim  and  deliv- 
ery of  personal  property.  The  answer  de- 
nies that  the  plaintiff  ever  was  in  possession 
or  entitled  to  possession  of  the  goods,  and 
denies  that  the  goods,  or  any  of  them,  were 
ever  the  property  of  the  plaintiff.  Th« 
cause  was  tried  before  a  Jury,  and  a  verdict 
rendered  for  tlie  defendant  for  the  return  of 
the  property,  and  finding  its  value  at  the  be- 
ginning of  the  suit  to  be  $1,750,  and  finding 
the  damages  for  the  taking  and  detention  of 
the  property  to  be  $200.  Judgment  was  ren- 
dered accordingly,  and  the  plaintiff  appeals. 

J.  D.  Pardee,  for  appellant    E.  A.  Wal- 
ton, for  respondent 
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After  BtaHng  the  facts  as  above,  RITCHIE, 
District  Judge,  delivered  the  opinion  of  the 
court. 

The  first  error  complained  of  Is  that  an  ot>- 
Jectlon  was  sustained  to  the  question: 
"What  instructions  did  you  give  Mr.  Bell 
with  respect  to  putting  Mrs.  Loomia  in  pos- 
session?" This  question  was  asked  on  re- 
direct examination  of  the  plaintiff  as  a  wit- 
ness in  her  own  behalf.  It  is  always  within 
the  discretion  of  the  court  to  refuse  to  admit 
new  evidence  on  redirect  examination,  and 
the  exercise  of  such  discretion  will  not  be  re- 
viewed except  when  an  abuse  of  discretion  is 
alleged.  No  such  allegation  is  made.  The 
plaintiff  had  already  testified  that  she  had 
told  Mr.  Bell,  in  the  presence  of  Mrs.  Loomls, 
not  to  give  her  title  or  possession  of  the 
property  In  question  until  the  money  was 
paid.  So  it  would  be  a  proper  exercise  of 
discretion  to  refuse  to  permit  her  to  testify 
to  the  same  facts  on  redirect  examination. 

The  second  error  complained  of  la  the  re- 
fusal of  the  court  to  strike  out  the  testimony 
of  the  witness  Bell  concerning  his  effort  to 
get  Mrs.  Loomls  to  sign  a  chattel  mortgage 
to  Mrs.  Shafer  for  $550.  The  question  call- 
ing forth  this  statement  was  asked  on  cross- 
examination,  and  it  was  competent,  in  view 
of  other  facts  in  evidence,  to  be  considered 
In  determining  the  weight  to  be  given  to  the 
testimony  of  the  witness. 

The  third  error  assigned  relates  to  the 
matter  of  damages  found  by  the  jury  for  the 
taking  and  detention  of  the  property.  We 
do  not  think  the  evidence  sustains  the  flnd- 
ing  in  the  verdict  in  tha.  regard. 

Another  question  arises  which  must  neces- 
sarily be  determined  in  order  to  direct 
whether  or  not  further  proceedings  are  nec- 
essary to  dispose  of  the  question  of  damages. 
It  is  claimed  by  the  appellant  that  nothing 
can  be  recovered  by  the  respondent  by  way 
of  damages  for  the  taking  and  detention  of 
the  property,  because  there  is  no  pleading 
upon  which  to  found  such  a  recovery.  If 
this  is  correct,  the  Judgment  of  the  district 
court  in  that  regard  must  be  reversed,  and 
that  will  be  the  end  of  the  matter.  If  the 
answer  affords  ground  for  such  recovery, 
the  evidence  being  insufficient  to  sustain  the 
finding,  the  case,  as  to  this  question,  must 
be  reversed  and  sent  back  for  a  new  trial 
on  this  Issue  alone.  Section  3165,  Rev.  St. 
1898,  provides,  in  this  class  of  cases,  that 
the  Jury,  in  their  verdict,  "may  at  the  same 
time  assess  the  damages,  if  any  are  claimed 
In  the  complaint  or  answer,  which  the  pre- 
vailing porty  has  sustained  by  reason  of 
the  taking  or  detention  of  such  property." 
The  answer  in  this  case  does  not  allege  any 
damage  that  the  defendant  may  have  suf- 
fered, nor  state  the  amount  of  such  damage. 
It  is  entirely  silent  on  the  subject  of  dam- 
ages, except  that  the  prayer  asks  for  the  re- 
turn of  the  goods,  with  damages  for  their 
taking  and  detention.  It  might  seem  that 
this  was  a  sufficient  compliance  with  the 


statutory  provision  above  referred  to,  and 
might  be  deemed  to  be  "claiming  damages," 
but  a  clause  in  the  prayer  of  a  pleading 
which  is  Itself  not  a  statement  of  fact  can- 
not be  considered  any  part  of  the  statement 
of  a  cause  of  action.  A  pleading,  or  a  por- 
tion of  a  pleading,  to  be  a  foundation  for  af- 
firmative relief,  must  contain  "a  statement 
of  the  facts  constituting  the  cause  of  action," 
or,  if  in  an  answer,  constituting  the  ground 
of  the  relief  asked  for.  Rev.  St  1898,  $g 
29C0,  2968.  We  do  not  think  that  section 
3165,  above  referred  to.  Intends  to  vary  the 
general  rules  of  pleading  in  this  regard. 
It  evidently  means  that,  when  a  party  claim- 
ing the  possession  of  personal  property  de- 
sires at  the  same  time  to  claim  In  his  com- 
plaint or  answer  damages  sustained  by  rea- 
son of  the  taking  or  detention  of  such  prop- 
erty, be  must  set  up  such  claim  by  a  state- 
ment of  the  facts,  and  not  by  a  mere  clause 
in  the  prayer,  such  as  the  answer  In  this 
case  contained. 

The  fourth  error  assigned  Is  the  giving 
of  the  fourth  instruction  to  the  jury,  which 
contains  the  following  statement:  "It  ap- 
pears from  the  evidence  that  plaintiff  made 
a  sale  to  Mrs.  F.  C.  Loomls  and  son  of  the 
greater  part  of  the  goods  In  controversy,  and 
deHvered  same  to  them."  We  think  the  con- 
tention of  the  respondent  that  It  was  proper 
for  the  court  to  assume  the  existence  of 
admitted  facts  is  sound.  There  can  be  no 
doubt  that  a  sale  was  made  and  the  goods 
delivered — questions  being  raised  by  assign- 
ments of  error  as  to  the  nature  and  condi- 
tions of  the  sale — and  there  was  no  error 
in  the  court  assuming  what  unquestionably 
appears  from  the  evidence.  We  do  not  per- 
ceive any  inconsistency  between  this  instruc- 
tion and  the  fifth. 

The  fifth  assignment  complains  of  an  In- 
struction to  the  effect  that,  if  a  person 
adopts  a  transaction  in  his  behalf  made  by 
an  agent,  even  though  the  agent  may  have 
exceeded  his  authority  in  making  it,  he  must 
adopt  it  in  its  entirety;  he  cannot  adopt  a 
part  which  is  beneficial,  and  repudiate  the 
rest.  We  think  this  is  a  correct  view  of 
the  law,  and  that  the  following  statement  in 
the  instruction  Is  a  correct  application  of 
the  rule  to  the  facts  in  the  case,  to  wit:  "If 
yoo  believe  that  Mrs.  Shafer  accepted  the 
property  and  money  paid  to  Bell  by  Mrs. 
Loomis,  then  you  must  find,  as  a  matter  of 
law,  that  the  acts  of  Bell  in  naming  terms 
of  sale  to  Mrs.  Loomls,  and  the  delivering 
of  the  property  to  her,  If  you  find  that  Bell 
did  name  terms  of  sale  to  Mrs.  Loomis  and 
deliver  the  property  to  her,  are  the  acts  of 
Mrs.  Shafer,  and  she  is  bound  by  them." 

The  sixth  error  complained  of  is  the  re- 
fusal to  give  plaintiff's  request  No.  1,  which 
reads  as  follows:  "The  court  instructs  the 
Jury  that,  if  you  find  from  the  evidence  that 
Mrs.  Loomis  was  dealing  with  the  agent  of 
the  plaintiff,  she  so  dealt  at  her  peril,  and 
she  must  observe  that  the  act  done  by  the 
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agmt  )■  legally  Identical  with  the  act  au- 
thorised by  the  power;  and  one  who  deals 
with  the  agent  is  put  upon  inquiry  as  to 
the  extent  of  the  agenf  s  authority,  and, 
where  the  agency  Is  a  special  one  and  tem- 
porary, the  authority  must  be  strictly  pur- 
sued, and  the  principal  is  not  bound  If  the 
agent  exceeds  his  authority.  A  special  agen- 
cy is  one  that  authorizes  an  agent  to  per- 
form a  particular  transaction,  as  distingutab- 
ed  trobi  an  agency  wherein  the  agent  Is  em- 
powered to  perform  the  general  business  of 
his  principal."  This  request  was  properly 
refused,  because.  If  given,  It  would  have  ex- 
cluded from  the  consideration  of  the  jury 
the  effect  of  matters  alleged  by  the  resi>ond- 
ent  to  constitute  a  ratification  by  Mra.  Sbaf- 
er  of  the  acts  of  Bell  In  making  the  contract 
with  Mrs.  Loomls. 

The  seventh  error  relied  upon  is  the  re- 
tnsal  to  give  plaintiff's  fifth  request  for  an 
Instruction  to  the  Jury,  which  reads  as  fol- 
lows; "The  court  instructs  the  Jury  that, 
where  the  chattels  are  sold  to  a  vendee  oa 
condition  that  the  title  to  said  property  is 
not  to  twsB  to  the  vendee  until  the  purchase 
price  is  fully  paid,  that  all  payments  made, 
whether  in  property  or  money,  prior  to  the 
default  of  the  vendee,  become  forfeited  to 
the  vendor."  We  do  not  think  this  is  a 
correct  statement  of  the  law,  and  the  court 
properly  refused  to  give  it 

The  next  matter  complained  of  Is  that  the 
motion  for  a  new  trial  was  erroneously  over- 
ruled, because  the  newly  discovered  evi- 
dence entitled  the  plaintiff  to  a  new  trial. 
The  application  on  this  ground  is  insufficient 
Klopenstlne  v.  Hays,  20  Utah,  45,  57  Pac. 
712;  Larsen  t.  Onesite,  21  Utah,  38,  59  Pac. 
234. 

The  other  assignments  of  error  are  insuffi- 
cient to  warrant  setting  aside  the  Judgment 
of  the  trial  court  They  do  not  require  sep- 
arate discussion,  aa  they  are  all  covered  by 
the  discussion  of  matters  which  have  been 
already  considered. 

The  Judgment,  modified  by  striking  out 
the  item  of  $200  for  the  taking  and  deten- 
tion of  the  property,  and  as  so  modiClGd  Is 
affirmed;  each  party  to  pay  bis  own  costs  on 
this  appeal. 

BARTCU,  0.  3n  and  McCAKTZ,  J.,  con- 
cur. 


(28  Utab,  406) 

OVERHOLT  T.  BUUBRIDGB  et  al. 
(Supreme  Court  of  Utah.     Feb.  0,   1905.) 

AAMINO — WAGERING   CONTRACTS— ILLEGALITT— 
STAKEHOLDKES— ACTIONS— DEFENSES. 

1.  A  bucket  shop  which  accepted  a  margin  to 
cover  a  short  sale  of  stock  to  a  third  party,  who 
took  the  long  side  of  the  deal,  and  who  Snallv 
paid  to  the  backet  shop  for  toe  seller  the  dif- 
ference between  the  mnrket  and  sale  price  of  the 
stock,  acted  merely  as  agent  of  the  seller  and 
buyer,  and  was  not  a  principal  in  the  illegal 
wagering  transaction. 
79  P.— 3B 


2.  Courts  will  not  lend  their  aid  to  enforw 
contracts  which  are  illegal,  or  the  performance 
of  which  is  against  public  policy. 

3.  A  bucket  shop  which  accepted  a  margin  to 
protect  a  short  sale  of  stock  to  a  third  person, 
who  took  the  long  side  of  the  deal,  and  who 
finally  paid  the  bucket  shop,  for  the  seller,  the 
difference  between  the  market  price  of  the  stock 
at  the  time  of  settlement  and  the  sale  price, 
could  not,  when  sued  by  the  seller  for  bis  profit, 
assert  the  illegality  of  the  transaction  between' 
the  seller  and  the  Duyer. 

Appeal  from  District  Comrt,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  B.  F.  Overholt  against  O.  H. 
Borbridge  and  another,  copartners  doing, 
business  as  Burbrldge,  Copps  &  Co.  From  a. 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

This  is  an  action  for  money  had  and  re- 
ceived. The  complaint,  in  substance,  al- 
leges: (1)  That  defendant  is  a  copartner- 
ship composed  of  O.  H.  Burbrldge  and  A.  W. 
Copps,  doing  business  as  Burbrldge,  Copps  & 
Co.,  associated  together  for  the  purpose  of 
oonductlng  a  brokerage  business  in  Salt  Lake 
City,  Utah.  (2)  That  on  or  about  the  1st 
day  of  September,  1901,  plaintiff  placed  in. 
the  bands  of  defendants  the  sum  of  $2,060, 
to  be  invested  by  them  in  stocks,  and  that 
said  sum  yielded  after  being  so  invested,  less 
all  commissions  and  expenses  due  defeud- 
ants,  the  sum  of  $3,267.85;  that  no  part  of 
said  sum  has  been  paid  except  the  stun  of 
$1,740,  which  was  paid  by  defendants  and 
credited  upon  said  account  on  the  6th  day  of 
February,  1902.  (8)  That  said  sum  of 
$1,527.86  is  the  money  of  the  plaintiff,  and  Is 
held  by  defendants  in  trust  for  plaintiff. 
The  complaint  further  alleges  that  the  de- 
fendants refuse  to  pay  said  sum  to  plaintiff, 
or  any  part  thereof.  Defendants,  in  their 
answer,  admit  the  reotipt  of  the  $2,060  men- 
tioned in  the  complaint  from  plaintiff,  bat 
allege  that  this  amount  was  received  as  a. 
margin  in  carrying  on  what  they  designate 
as  a  wagering  or  gambling  transaction;  that 
defendants  were  associated  under  the  firm 
name  and  style  of  Burbrldge,  Copps  A  Oo. 
for  the  exclusive  purpose  of  conducting  a 
bucket  shop,  a  place  kept  for  the  exclusive 
purpose  of  wagering  and  gambling  in  the  fu- 
ture price  of  the  stock  of  corporations,  and 
the  future  price  of  other  commodities;  that 
<m  tlie  date  mentioned  in  plaintiff's  com- 
plaint, plaintiff  and  defendants  entered  into 
a  gaming  contract  for  the  express  purpose  or 
speculating  and  wagering  in  the  future  price 
of  the  stock  of  the  American  Sugar  Refining 
Company,  a  corporation  duly  organized  and 
existing  at  that  time,  and  having  shares  of 
stock;  that  defendants  undertook,  in  form, 
to  sell  short  for  the  plaintiff  100  shares  of 
the  stock  of  sold  American  Refining  Com- 
pany, to  be  delivered  at  a  f utnre  date ;  that 
plaintiff  was  not  possessed  of  any  of  said 
stock,  nor  did  he  intend  to  go  into  the  mar- 
ket to  purchase  the  same  fOr  delivery,  but  it 
was  the  Intention  of  the  parties,  both  plain- 
tiff and  defendants,  to  neither  receive  uor- 
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deliver  said  100  shares  of  said  stock,  but 
solely  to  wager  on  the  market  price  thereof, 
and  to  pay  or  receive  the  difference  between 
the  price  at  the  time  the  said  wagering  con- 
tract was  first  made  and  the  market  price  at 
a  future  date;  that  on  the  23d  day  of  De- 
comber,  1901,  the  plaintiff  ordered  the  trans- 
action closed,  and  it  was  ascertained  and  de- 
termined that,  after  deducting  commissions 
and  an  amount  equal  to  the  dividends  paid 
in  the  meantime  on  the  100  shares  of  stock, 
plaintiff  had  won  the  sum  of  $1,011.75 ;  that 
defendants  returned  and  paid  to  plaintiff  a 
portion  of  the  $2,060  deposited  with  the  de- 
fendants as  a  marginal  protection  as  afore- 
said, to  wit,  the  sum  of  $1,740. 

Upon  the  issues  raised  by  the  pleadings, 
evidence  was  introduced  at  the  trial  which 
showed  that  plaintiff  delivered  to  defend- 
ants, which  was  accepted  by  them,  the  sum 
of  $2,060,  as  a  marginal  protection  in  a  cer- 
tain trade  or  transaction,  wherein  the  de- 
fendant, acting  as  agents  for  the  plaintiff, 
undertook  to  sell  short  for  him  100  shares  of 
the  stock  of  the  American  Sugar  Refining 
Company  to  Wendt  &  Co.,  who,  to  quote  the 
evidence  of  defendant  Copps,  "took  the  buy- 
ing side,  whence,  if  the  market  advanced, 
Wendt  &  Co.  won,  and  Overholt  [the  plain- 
tiff] lost,  or  vice  versa."  The  $2,060  depos- 
ited with  defendants  by  plaintiff  was  to  pro- 
tect Wendt  &  Co.  in  case  the  price  of  the 
stock  advanced;  that  is,  Wendt  &  Co.  were 
to  be  paid  a  sum  equal  to  all  dividends  de- 
clared on  this  amount  of  stock  before  the 
transaction  closed,  and  while  the  deal  re- 
mained on,  and  a  sum  equal  to  the  amount 
of  the  advance  in  price,  if  any,  on  said 
amount  of  stock.  Defendants  were  not  pos- 
sessed of  the  shares  of  stock  of  the  American 
Sugar  Refining  Company,  nor  was  it  under- 
stood that  they  should  go  into  the  market  to 
purchase  the  same  for  delivery,  but  it  was 
the  intention  of  the  parties  to  wager  on  the 
market  price  thereof,  and  to  pay  or  receive 
the  difference  between  the  price  at  the  time 
the  contract  was  first  made,  and  the  market 
price  at  a  future  date.  At  the  time  of  the 
transaction,  September,  1901,  the  market 
price,  as  quoted  on  the  New  York  Exchange, 
was  $133.75  per  share.  At  the  time  plaintiff 
ordered  the  deal  closed  the  market  price  of 
the  stock  was  $115  per  share,  representing  a 
gain  for  plaintiff  of  $18.75  per  share,  or  a 
sum  total  of  $1,875  paid  by  Wendt  &  Co., 
from  which  Burbrldge,  Copps  &  Co.,  defend- 
ants, deducted  the  dividends  and  their  com- 
mission, amounting  in  all  to  $863.25,  leaving 
a  gain  to  plaintiff  of  $1,011.75,  which,  to- 
gether with  the  $2,000  originally  deposited 
by  plaintiff  with  defendants,  made  $3,071.75 
of  plaintiff's  money  held  by  defendants,  for 
which  amount  defendants  gave  plaintiff 
credit  on  their  books,  and  later  on  remitted 
to  plaintiff  the  sum  of  $1,740,  leaving  a  bal- 
ance due  plaintiff  of  $1,340.35.  It  appears 
from  the  record  that  the  principals  to  this 
transaction  were  plaintiff  and  Wendt  &  Co., 


and  that  defendants  w«:e  merely  the  agents 
for  the  principal  actors.  A.  W.  Copps,  one 
of  the  defendants,  testified  on  this  point  as 
follows:  "The  trade,  as  taken  by  Burbridge, 
Copps  &  Co.,  would  signify  that  B.  F.  Over- 
holt  [plaintiff]  had  bet  with  Wendt  &  Co. 
that  the  said  shares  of  the  American  Sugar 
Refining  Company  would  decline  in  value,  and 
hence  had 'shorted'  or  'sold'  to  them  100  shares 
of  the  American  Sugar  Refining  Company  at 
a  given  price,  Wendt  &  Co.  taking  the  buying 
side."  It  is  admitted  that  there  is  a  balance 
of  $1,340.35  due  plaintiff  from  defendants. 
The  court,  in  the  third  finding  of  fact,  found 
that  "the  plaintiff  bet  the  defendants  that 
the  price  of  sugar  stock  would  go  down, 
and  the  defendants  bet  the  plaintiff  that  the 
price  of  sugar  stock  would  go  up."  The 
court  further  found  as  a  conclusion  of  law: 
"(2)  That  the  sum  of  $1,011.75,  above  refer- 
red to,  represents  the  money  won  by  plain- 
tiff from  the  defendants  upon  the  aforesaid 
illegal  wager,  and,  as  such,  the  same  cannot 
be  recovered.  (3)  That  the  $2,060  above  re- 
ferred to,  which  was  deposited  with  the  de- 
fendants by  the  plaintiff  as  a  marginal  pro- 
tection, was  so  deposited  for  the  sole  purpose 
of  furthering  and  carrying  out  the  said  ille- 
gal wager,  and.  as  such,  became  the  instru- 
ment of  a  wager,  and  that  the  payment  of 
said  money  was  a  part  of  the  above  illegal 
and  void  transaction,  and  cannot  be  recover- 
ed back." 

Judgment  was  entered  for  defendants,  and 
the  action  dismissed.    Plaintiff  appeals. 

W.  R.  Hutchinson  and  A.  R.  Barnes,  for 
appellant  Ryckman  &  Sawyer,  for  respond- 
ents. 

After  the  foregoing  statement  of  the  case. 
Mccarty,  J.,  delivered  the  opinion  of  the 
court. 

Appellant  contends  that  the  wagering  on 
the  rise  and  fall  of  stocks  was  not  between 
plaintiff  and  defendants,  as  found  by  the 
court,  bat  that  the  undisputed  evidence 
shows  conclusively  that  the  illegal  transac- 
tions pleaded  as  a  defense  were  between 
plaintiff  and  Wendt  &  Co.  We  think  appel- 
lant is  right  in  his  contention,  and  that  the 
court  erred  in  its  findings  on  this  point  The 
record  shows  that  defendants  received  $2,060 
from  plaintiff  as  a  marginal  protection  to 
Wendt  &  Co.,  who  "took  the  buying  side  of 
the  deal,"  which  deal  was  brought  about, 
carried  on,  and  finally  consummated  by 
plaintiff  and  Wendt  &  Co.,  through  defend- 
ants, who  acted  as  the  agents  of  both  par- 
ties. The  defendants  put  up  no  money  and 
took  no  chances  pecuniarily  In  the  transac- 
tion. After  the  deal  was  closed,  and  Wendt 
&  Co.  had  paid  defendants  the  difference  in 
the  price  of  the  stock  represented  in  the 
transaction,  and  defendants  had  deducted 
the  dividends  and  their  commissions  due 
them  for  their  services,  there  was  found  to 
be   due  plaintiff   the  sum  of  $3,080.35,  of 
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which  amount  plaintiff  received  ft-om  de- 
fendants $1,740,  leaving  a  balance  In  their 
l;ands  of  $1,340.35  of  bis  money.  There- 
fore the  important  question  Involved  In  this 
case  Is,  can  defendants  successfully  plead 
as  a  defense  the  lllegflllty  of  a  deal  be- 
tween plaintiff  and  Wendt  &  Co.,  and  which 
transaction  has  been  closed,  and  the  money 
paid  over  to  defendants,  who  hold  It  merely 
as  a  depositary'  for  plaintiff? 

It  is  a  well-settled  rule  that  courts  will 
not  lend  their  aid,  and  enforce  contracts 
which  are  illegal,  or  the  performance  of 
which  Is  against  public  policy.  It  Is  admit- 
ted that  the  contract  for  the  sale  of  the 
stock  by  plaintiff,  and  the  purchase  of  the 
same  by  Wendt  &  Co.,  was  a  wagering  or 
i^ambling  contract,  and  therefore  Illegal  and 
void;  but,  as  we  have  already  observed,  the 
transactions  growing  out  of  that  contract 
were  closed,  and  the  money  in  question  paid 
by  Wendt  &  Co.  to  defendants,  and  was  by 
them  credited  on  their  books  to  plaintiff,  less 
their  commissions.  This  action  was  not 
commenced  to  enforce  the  contract  pleaded 
as  a  defense,  but  to  recover  money  which  is 
held  on  deposit  by  defendants  for  plaintiff, 
and  to  which  they  do  not  assert  any  title; 
defendants*  sole  defense  being  that,  because 
a  portion  of  the  money  in  question  was  ob- 
tained from  Wendt  &  Co.  through  a  wager- 
ing contract  which  was  Illegal  and  against 
public  policy,  plaintiff  ought  not  to  be  per- 
mitted to  recover,  and  that  they  be  permitted 
to  retain  that  which  they  confess  belongs  to 
plaintiff.  That  Is,  they  have  pleaded  an 
illegal  contract  which  the  evidence  shows 
was  entered  into  between  plaintiff  and 
Wendt  &  Co.,  to  which  defendants  were  not 
parties,  except  as  agents,  as  hereinbefore 
stated,  of  the  principal  actors,  to  defeat  a 
recovery  for  money  which  had  been  paid  to 
them  for  plaintiff.  When  this  money  was 
paid  to  defendants  for  the  plaintiff,  the  Ille- 
gal contract  pleaded  by  defendants  was 
closed — had  terminated — and  a  new  obliga- 
tion created,  by  which  defendants  became 
indebted  to  plaintiff,  and  their  liability  to 
pay  plaintiff  this  money  In  no  way  depend- 
ed upon  the  legality  of  the  contract  between 
plaintiff  and  Wendt  &  Co.  The  authorities 
almost  uniformly  hold  that  when  an  Illegal 
contract  has  been  fully  executed,  and  the  In- 
terests and  differences  of  the  parties  to  it 
adjusted  and  agreed  upon,  and  the  money 
arising  therefrom  deposited  to  the  credit  of 
one  or  more  of  the  respective  parties,  such 
depositary  cannot,  when  sued  by  the  party 
or  parties  to  whom  the  money  is  due,  suc- 
cessftiily  plead  the  Illegality  of  the  contract 
or  transaction  through  which  the  money  was 
originally  obtained.  This  doctrine  is  clearly 
stated  In  the  case  of  Planters'  Bank  v.  Union 
Bank,  16  Wall.  4S3,  21  L.  Ed.  473,  as  fol- 
lows: "When  an  Illegal  transaction  has  been 
consummated;  when  no  court  has  been  call- 
ed upon  to  give  aid  to  it;  when  the  proceeds 
of  the  sale  have  actually  been  received,  and 


received  In  that  which  the  law  recognizes 
lis  having  had  value;  and  when  this  lias 
Iteen  carried  to  the  credit  of  the  plaintiff — 
the  case  Is  different.  The  court  is  not  there 
asked  to  enforce  an  Illegal  contract.  The 
plaintiffs  did  not  require  the  aid  of  any 
ille^ii)  transaction  to  establish  their  cause. 
It  Is  enough  that  defendants  have  in  their 
haads  a  thing  of  value  that  belongs  to  them." 
In  Brooks  v.  Martin,  2  Wall.  70,  17  L.  Ed. 
732,  which  was  a  case  where  a  partnership, 
In  violation  of  a  United  States  statute,  had 
been  engaged  In  buying  up  soldiers'  land 
claims  before  the  warrants  for  such  claims 
were  issued.  It  was  held  that,  after  the  con- 
tract which  was  confessedly  against  public 
policy  had  been  carried  out,  a  partner  In 
whose  hands  the  profits  were,  could  not  re- 
fuse to  divide  them  on  the  ground  of  the 
Illegal  character  of  the  original  contract. 
The  court.  In  the  course  of  the  opinion  says: 
"Does  it  He  In  the  mouth  of  the  partner  who 
has  by  fraudulent  means  obtained  possession 
and  control  of  all  these  funds  to  refuse  to  do 
equity  to  his  other  partner  because  of  the 
wrong  originally  done  or  Intended  to  the  sol- 
dier? It  Is  difficult  to  perceive  bow  the  stat- 
ute enacted  for  the  benefit  of  the  soldier  is 
to  be  rendered  any  more  effective  by  leaving 
all  this  in  the  hands  of  Brooks,  Instead  of 
requiring  him  to  execute  Justice  as  between 
himself  and  his  partner,  or  what  rule  of 
public  morals  will  be  weakened  by  compell- 
ing him  to  do  so?  The  transactions  which 
were  illegal  have  become  accomplished  facts, 
and  cannot  be  affected  by  any  action  of  the 
court  In  this  case."  The  same  question  was 
before  the  Supreme  Court  of  Washington  in 
the  case  of  McDonald  v.  Lund,  43  Pac.  .348, 
and  that  court.  In  a  well-considered  opinion, 
in  which  many  of  the  leading  cases  on  this 
question  were  cited  and  reviewed,  held  that 
where  parties  had  been  engaged  as  a  part- 
nership In  carrying  on  games  of  chance,  and 
the  business  bad  been  closed  and  a  division 
of  the  profits  agreed  upon,  and  the  plaintiff's 
portion  amounted  to  $431.25,  the  money  be- 
ing held  by  defendant,  he  (the  defendant) 
could  not,  in  a  suit  by  the  plaintiff  to  re-, 
cover  this  amount,  set  up  the  illegal  charac- 
ter of  the  business  carried  on  under  the 
original  contract  of  partnership.  The  court 
said:  "Again,  this  la  not  a  case  to  enforce 
any  Illegal  contract,  but  It  Is  to  assert  title 
to  money  which  was  accumulated  under  such 
illegal  contract.  If  the  plaintiff  here  had 
brought  an  action  against  the  defendant  for 
not  complying  with  his  contract  In  running 
these  games,  of  course,  it  would  fall  within 
the  rule  claimed  by  the  respondent;  but 
here  the  real  contract  upon  which  he  sues,  it 
seems  to  us,  Is  a  contract  of  deposit.  Under 
the  stipulated  facts,  the  illegal  transaction 
which  these  parties  had  agreed  to  pursue  had 
ended.  »  *  •  A  determination  of  the 
amount  of  money  due  from  the  dv«fendant  to 
the  plaintiff  had  been  reached.  It  was 
agreed  that  the  defendant  owed  the  plaintiff 
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the  sum  of  money  sued  for,  and  that  he  was 
entitled  to  that  amount,  and  the  plaintiff's 
portion  was  simply  left  with  the  defendant 
on  deposit  •  •  •  This  distinction,  viz., 
the  difference  between  suing  on  or  trying  to 
enforce  the  illegal  contract  Itself,  and  a  suit 
to  recorer  money  which  Is  admitted  to  be 
due,  although  It  may  have  been  obtained  by 
prosecuting  an  Illegal  enterprise,  has  always 
been  respected  by  the  courts,  from  its  an- 
nouncement in  the  cases  we  have  above  cited 
up  to  the  present  time."  In  the  case  of 
Floyd  V.  Patterson,  72  Tex.  202,  10  S.  W. 
526,  13  Am.  St.  Rep.  787,  the  court  says: 
"When  the  plaintiff  shows  that  the  defend- 
ant has  received  of  a  third  party  money  for 
his  use,  the  law  from  the  naked  fact  imply- 
ing a  promise,  the  case  is  made  out,  without 
going  Into  the  Illegal  transaction,  and  the 
defendant  will  not  be  permitted  to  set  up  the 
Illegality  of  the  original  contract  in  order  to 
defeat  a  recovery."  In  9  Oyc.  557,  this  doc- 
trine Is  stated  In  the  text  with  approval,  as 
follows:  "It  results  from  this  doctrine  that, 
if  money  has  been  actually  paid  to  an  agent 
or  to  a  partner,  the  illegality  of  the  trans- 
action of  which  the  money  was  the  fruit,  or 
the  fact  that  the  firm  venture  from  which 
the  profits  have  arisen  was  an  Illegal  one, 
does  not  affect  the  right  of  the  principal  or 
partner  to  recover  the  money  from  the  agent 
or  copartner  in  whose  hands  it  is.  The 
ground  taken  is  that  although  the  law  would 
not  have  assisted  the  principal  or  partner- 
ship by  enforcing-  the  recovery  of  it  from  the 
party  by  whom  it  was  paid,  because  the  law 
will  not  aid  the  completion  of  an  Illegal 
contract  yet  when  that  contract  is  at  an 
end,  the  agent  or  partner  Avhose  liability 
arises  solely  from  having  received  the  money 
for  another's  use  can  have  no  right  to  claim 
it.  •  •  •  If  one  of  the  parties  to  an 
illegal  and  unenforceable  contract  who  has 
received  profits  under  it  admits  that  a  sped- 
fled  sum  is  due  to  the  other  party.  It  has 
been  hold  that  the  latter  may  maintain  an 
action  upon  an  account  stated  between  them, 
or,  if  he  has  made  a  special  promise  to  pay 
him,  the  action  may  be  brought  on  that 
promise."  The  following  cases  uphold  and 
declare  this  same  doctrine:  Peters  v.  Grim 
(Pa.)  24  Atl.  192,  34  Am.  St  Rep.  599;  Mnnns 
V.  Donavan  Com.  Co.  (Iowa)  91  N.  W.  789; 
Farmer  v.  Russell,  1  B.  &  P.  296;  Petrie  v. 
Hanna.v,  3  Term,  418,  419;  W.  U.  Telephone 
Co.  V.  U.  P.  R.  Co.  (C.  C.)  3  Fed.  423;  Man- 
chester R.  Co.  V.  R.  Co.,  66  N.  H.  132,  20  Atl. 
383,  9  L.  R.  A.  C89,  49  Am.  St  Rep.  582; 
Buchanan  v.  Bank,  55  Fed.  226,  5  C.  C.  A. 
83;  Hatch  v.  Hanson,  46  Mo.  App.  334;  De 
Leon  V.  Trevino,  49  Tex.  89,  30  Am.  Kep. 
101;  Pfeuffer  v.  Maltby,  54  Tex.  454.  38  Am. 
Rep.  031;  Gilliam  v.  Brown,  43  Miss.  641; 
Elder  v.  Talcott,  43  111.  App.  439;  Repplier  v. 
Jacobs,  149  Pa.  167,  24  Atl.  194;  Clarke  v. 
Brown,  77  Ga.  606,  4  Am.  St.  Rep.  98;  Mc- 
Naughton  v.  Haldeman,  160  Pa.  144,  28  Atl. 
647. 


We  are  of  the  opinion  that  the  facts  in 
this  case,  when  applied  to  the  foregoing 
principles  of  law,  clearly  estsblisb  plaintiff's 
right  to  recover,  and  that  the  court  erred  in 
finding  the  issues  in  favor  of  defendants 
and  dismissing  the  action. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  proceed  In  accordance 
with  the  views  herein  expressed.  Costs  to 
be  taxed  against  respondents. 

BARTCH,  O.  J.,  and  STRAUP,  J.,  concur. 


FREED   FURNITURE   &   CARPET  CO.   v. 

SOUEXSEX. 
(Supreme   Court  of  Utah.     Feb.  6,  1905.) 

CONDmONAL   SALE— CONSTBUCTION    OF   C05- 

T1U.CT  NOTE — BENEWAI.  NOTE — COSTS — 

DISCBETION    OF   COUBT. 

_  1.  A  contract  note  for  a  specified  amount  pro- 
vidins  for  its  payment  in  certain  weekly  install- 
ments, was  given  for  the  price  of  personal  prop- 
erty described  therein,  reserved  the  title  to  the 
property  in  the  seller  until  fully  paid  for,  au- 
thorized the  seller  in  case  of  default  to  take 
possession  of  the  property  and  indorse  the  value 
thereof  on  the  note,  or  resell  the  same,  and  in- 
dorse the  proceeds  on  the  note,  and  in  either 
case  to  charge  the  balance  due  thereon  to  the 
maker.  Held  to  constitute  a  conditional  sale, 
which  is  valid  not  only  between  the  parties 
thereto,  but,  in  the  absence  of  fraud,  as  to  third 
parties,  and,  though  not  recorded,  to  give  the 
seller  a  right  to  the  possession  of  the  property 
on  default  of  payment  superior  to  a  lien  of  a 
mortgage  made  by  the  purchaser.* 

2.  The  fact  that  the  parties  to  a  conditional 
sale  note  determined  and  adjusted  their  ac- 
counts, a  new  note  being  given  for  the  balance 
due,  but  containing  the  same  reservation  of  title 
and  provisions  for  enforcement,  does  not  render 
the  transaction  an  absolute  sale  with  security 
for  the  debt. 

3.  Rev.  St.  1898,  i  3339,  authorizes  costs  to 
the  prevailing  party  In  an  action,  among  others, 
for  the  recovery  of  personal  property.  Section 
3341  gives  the  court  discretion  to  apportion 
costs  in  all  actions  other  than  those  mentioned 
in  section  3339.  Brid,  in  an  action  for  person- 
al property,  that,  though  plaintiff  recovered  a 
portion  only  of  the  property  sued  for,  the  court 
18  not  authorized  to  apportion  the  costs,  but 
should  allow  costs  as  matter  of  course  to  the 
prevailing  party.t 

4.  Though  plaintiff  recovered  onljr  a  portion 
of  the  personal  property  sued  for.  It  is  not  re- 
versible error  to  direct  each  party  to  pay  his 
own  costs,  where  it  appears  that  defendant  was 
not  prejudiced  by  such  direction. 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  for  the  po.ssesalon  of  personal  prop- 
erty by  the  Freed  Furniture  &  Carpet  Com- 
pany against  P.  A.  Sorensen.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

•Russell  V.  Harkness,  4  IJUh,  197,  7  Pac.  865, 
affirmed  118  U.  S.  663.  7  Sup.  Ct.  61,  SO  L.  Ed.  285; 
Shosbonetz  v.  Campbell,  7  Utah,  46.  24  Pac.  i>i2; 
Hlrsch  &  Co.  V.  Steele,  10  Utah,  18,  36  Pac  49;  Ma- 
chine Works  V.  Parsons,  10  Utah,  lOB,  67  Par.  244: 
LIpplnrott  V.  Rich,  19  Utah,  140.  56  Pac.  806:  Id..  22 
Utah,  196,  61  Pan.  526;  Detroit  Healing  Co.  v.  Stevens, 
16  Utah.  177,  52  Pac.  379;  Laundry  v.  Dole,  22  UUh, 
311,  61  Pac.  1103. 

tMtller  V.  Zelgler.  3  UUh,  17,  6  Pac.  US;  Dudley 
V.  Facer,  8  Utah,  403,  32  Pac.  66S. 
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Tbls  action  was  brougbt  in  the  district 
court  t(ye  Salt  Lake  county  by  the  Freed 
Furniture  &  Carpet  Company,  respondent, 
against  P.  A.  Sorenseu,  appellant,  for  tlie 
possession  of  certain  chattels,  or  their  value. 
A  Jury  having  been  waived,  the  court  found 
the  facts  and  rendered  Judgment  for  respond- 
ent for  a  recovery  of  part  of  the  chattels 
and  Judgment  for  appellant  for  part.  Appel- 
lant appeals  from  the  portion  of  the  Judg- 
ment for  respondent.  Respondent  and  ap- 
pellant were  lK)th  engaged  in  the  furniture 
business  in  Salt  Lake  City,  and  both  at  dif- 
ferent times  sold  to  one  C.  C.  Fairchlld  a 
lot  of  household  goods  and  furnishings. 
Among  the  facts  the  court  found:  That  on 
January  11,  1901,  the  respondent  delivered 
to  said  Fairchlld  a  part  of  the  chattels  de- 
scril)ed  in  the  complaint,  upon  the  following 
terms  and  conditions: 

"1280.00.  Salt  Lake  City.  Utah.  January 
11,  1001.    For  value  received  L  the  subscriber 

residing  at  Xo.  Commercial  Street, 

in  Salt  Lake  City,  Utah,  promise  to  pay  to 
the  Freed  Furniture  &  Carpet  Company,  or 
order  the  sum  of  two  hundred  and  eighty 
dollars,  payable  in  installments,  as  follows: 
The  first  payment  of  fifty  dollars  on  the  12th 
day  of  January,  1901,  and  thereafter  ten  dol- 
lars on  the  day  of  each  succeeding 

week,  tin  the  amount  of  this  note  is  paid  in 
full,  payable  at  the  office  of  the  Freed  Furni- 
ture &  Carpet  Co.,  in  Salt  Lake  City,  Utah, 
with  Interest  at  the  rate  of  one  per  cent  per 
month  after  maturity,  both  before  and  after 
Judgment,  until  fully  paid.  This  note  is 
given  for  the  following  described  personal 
property  this  day  sold  to  the  maker  hereof 
by  the  Freed  Furniture  &  Carpet  Co.,  to  wit: 
[Here  follows  a  description  of  the  property.] 
And  It  is  fully  understood  and  agreed  that 
the  ownership,  title  and  right  of  po.ssesslon 
of  the  said  property  above  mentioned,  and 
for  which  this  note  is  given,  shall  not  pass 
from  the  said  Freed  Furniture  &  Carpet  Co. 
until  this  note  Is  paid  in  full,  and  that 
should  the  maker  hereof,  at  any  time  before 
this  note  is  paid  in  full,  attempt  to  sell  or 
otherwise  dispose  of  said  iwoperty,  or  to  re- 
move the  same  from  the  premises  alwve 
noted  as  the  residence  of  said  maker,  with- 
out the  written  consent  of  the  holder  of 
this  note,  or  In  case  of  default  of  any  of  the 
payments  as  above  mentioned,  then  and  in 
either  case,  the  holder  of  this  note  shall 
have  the  right  to  declare  this  note  due,  and 
It  shall  then  be  lawful  for  the  Freed  Furni- 
ture &  Carpet  Co.,  or  its  agents,  to  tak6 
Immediate  possession  of  said  property  wher- 
ever found,  and  to  sell  the  same  at  public 
or  private  sale,  and  without  notice  to  the 
maker,  and  from  the  proceeds  of  such  sale 
pay  the  balance  then  due  on  said  note,  to- 
gether with  all  costs  for  the  taking  and 
selling  of  said  property,  holding  the  residue, 
if  any  there  shall  be,  subject  to  the  disposal 
of  the  maker  thereof.    C.  C.  Fairchlld." 

On   February  25,  1901,   and  on  June  24, 


1901,  respondent  delivered  to  said  Fairchlld 
a  part  of  the  goods  and  chattels  described 
in  the  complaint,  and  on  the  day  last  named 
they  adjusted  and  determined  the  amount 
then  due,  including  the  goods  last  sold,  and 
a  new  note  was  executed,  conditioned  as 
above,  in  which  were  specified  all  the  goods 
delivered  by  virtue  of  the  prior  agreements, 
as  well  as  some  goods  which  the  said  Fair- 
child  had,  previously  to  the  making  of  any 
of  the  said  agreements,  bought  from  respond- 
ent, and  fully  paid  for.  On  July  1,  July  16, 
August  31,  and  November  14,  1901,  respond- 
ent again  delivered  to  said  Fairchlld  goods, 
each  time  taking  like  notes  therefor.  On  De- 
cember 10,  1901,  they  again  determined  and 
adjusted  the  amount  due,  when  a  new  note 
was  executed  as  above  for  the  sum  of  $1,897. 
payable  in  Installments,  in  which  was  speci- 
fied all  the  goods  and  chattels  mentioned  In 
the  prior  agreements,  including  those  pre- 
viously bought  and  paid  for  as  aforesaid. 
On  May  6,  1902,  respondent  again  delivered 
to  said  Fairchlld  goods  upon  the  same  terms. 
Then  on  November  17,  1902,  respondent  and 
Fairchlld  again  adjusted  and  determined  the 
amount  due  upon  the  agreements  of  Decem- 
ber 10,  1001,  and  May  5,  1902,  when  the  fol- 
lowing note  was  made: 

"$1,772.20.    Salt  Lake  City,  Utah,  Nov.  17, 

1902.  For  value  received  I,  the  undersigned, 
residing  at  No.  48  Commercial  Street,  In  Salt 
Lake  City,  Utah,  promise  to  pay  to  the  Freed 
Furniture  &  Carpet  Co.,  or  order,  the  sum 
of  seventeen  hundred  and  seventy-two  20- 
100  dollars,  payable  in  installments  as  fol- 
lows: The  first  payment  of  twenty-five  dol- 
lars on  the  17th  day  of  November,  1902,  and 

thereafter  twenty-five  dollars  on  the 

day  of  each  succeeding  week  until  the 
amount  of  this  note  is  paid  In  full,  payable 
at  the  office  of  the  Freed  Furniture  &  Car- 
pet Co.  in  Salt  Lake  City,  Utah,  with  inter- 
est at  the  rate  of  one  per  cent  per  month 
from  date,  both,  before  and  after  Judgment, 
until  fully  paid,  and  agree  to  pay  a  reason- 
able attorney's  fee,  and  all  costs  that  may 
be  incurred  In  any  action  or  proceeding  in- 
stituted for  the  collection  of  this  note  or 
the  enforcement  of  this  contract.  This  con- 
tract note  is  given  for  the  following  describ- 
ed personal  property,  to  wit:  [Here  follows 
description  of  property.]  The  express  con- 
dition of  this  transaction  is  such  that  the 
title  to,  ownership  and  right  of  possession 
of  all  of  said  property  above  described  shall 
remain  In  and  not  pass  from  said  Freed 
Furniture  &  Carpet  Co.,  until  this  note  and 
all  the  installments  thereof  and  Interest 
thereon  have  been  paid  in  full;  and  should 
the  maker  hereof  at  any  time  before  this 
note  Is  paid  in  full,  attempt  to  sell  or  other- 
wise dispose  of  said  property,  or  to  remove 
the  same  from  the  premises  above  named 
and  described  as  the  residence  of  said  mak- 
er, without  the  written  consent  of  the  said 
Freed  Furniture  &  Carpet  Co.,  or  in  case  of 
default  in  making  any  of  the  payments  at>ove 
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mentioned,  or  any  Interest  thereon,  or  In 
case  at  any  time  the  Freed  Furniture  &  Car- 
pet Co.  shall  deem  Itself  Insecure  even  be- 
fore maturity  of  this  note,  the  Freed  Furni- 
ture &  Carpet  Co.  shall  have  the  right  to 
declare  this  note  due  and  payable  at  once, 
and  the  said  Freed  Furniture  &  Carpet  Co., 
or  Its  agents,  In  such  case  has  full  power  to 
take  possession  of  said  property  wberever 
found.  In  case  said  property  above  describ- 
ed, or  any  part  thereof,  shall  be  so  taken 
by  said  Freed  Furniture  &  Carpet  Co.  It 
may,  for  the  purpose  of  ascertaining  the 
then  value  thereof,  sell  the  same  at  public 
or  private  sale  without  notice;  or  may  with- 
out sale  endorse  the  then  true  value  of  said 
property,  or  the  portion  thereof  taken,  on 
this  note;  and  the  undersigned  In  either  case, 
agrees  to  pay  on  the  note  any  balance  due 
thereon,  after  such  endorsement,  as  dum- 
iiges  for  the  use  of  the  property  hereinabove 
described.    C.  C.  Falrchlld." 

This  last  agreement  contained  all  the 
goods  mentioned  and  described  In  the  pre- 
vious agreements  (except  a  few)  and  also 
included  the  said  goods  which  Falrchlld  had 
Ijreviously  to  the  said  agreements  bought  and 
I)ald  for  In  full.  Only  partial  payments  bad 
been  made  on  the  said  notes  or  agreements. 
The  court  also  found  when  the  said  new 
notes  were  made  respondent  did  not  surren- 
der any  of  the  said  original  notes.  Said 
notes  or  agreements  were  not  recorded.  On 
August  25,  1902,  the  said  Falrchlld  executed 
to  appellant,  Sorensen,  a  chattel  mortgage 
on  all  of  the  said  goods  and  chattels  men- 
tioned and  described  In  the  aforesaid  agree- 
ments, together  with  other  personal  prop- 
erty of  the  said  Falrchlld,  to  secure  the  pay- 
ment of  an  indebtedness  of  $2,000  owing 
from  the  said  Falrchlld  for  goods  sold,  which 
mortgage  was  recorded.  And  on  January  7, 
1903,  the  said  Falrchlld  executed  to  appel- 
lant, Sorensen,  two  other  chattel  mortgages 
upon  all  of  the  said  goods — one  to  secure  the 
payment  of  $2,000,  being  the  same  Indebted- 
ness mentioned  in  the  mortgage  above;  and 
another  to  secure  the  payment  of  an  Indebt- 
edness of  $738,  also  for  the  purchase  price 
of  goods  sold  and  delivered  by  appellant  to 
the  said  Falrchlld.  These  mortgages  were 
also  recorded.  On  June  18,  1903,  In  default 
of  payments,  appellant,  by  virtue  of  his 
said  mortgoges,  took  possession  of  all  of  the 
Ktiid  goods  therein  described,  and  caused 
the  same  to  be  sold  at  public  auction,  and 
purchased  them  at  such  sale.  Respondent's 
action  was  for  a  recovery  of  all  of  the  goods 
specified  In  his  said  notes,  and  which  were 
<lellvered  by  him  to  Falrchlld.  The  trial 
c-ourt  concluded  that  respondent  was  entitled 
to  recover  all  the  said  goods  except  those 
which  the  said  Falrchlld  had,  previously  to 
the  making  of  the  first  note,  bought  and 
fully  paid  for.  and  Judgment  was  therefore 
rendered  accordingly.  It  appears  without 
conflict  that  the  goods  so  fully  paid  for  were 


included  In  said  renewal  notes  through  mis- 
take. 

S.  P.  Armstrong,  for  appellant  Booth,  Lee 
&  Ritchie,  for  respondent. 

The  case  having  been  stated  as  above, 
STKAUP,  J.,  delivered  the  opinion  of  the 
court. 

The  correctness  of  the  court's  ruling  must 
depend  upon  whether  the  note  or  agreement 
of  January  11,  1001,  and  those  subseijuent 
thereto  (except  the  one  of  N'ovember  17. 1902) 
are  conditional  sale  contracts,  or  whether 
they  are  absolute  sales,  with  mortgage  back 
for  the  purchase  price;  for  the  law  is  firmly 
established  in  this  court  that  conditional  sale 
contracts  are  valid,  not  only  as  between  the 
parties  to  the  contract,  but  also,  in  the  ab- 
sence of  fraud,  as  to  third  parties,  and  do 
not  fall  within  the  chattel  mortgage  act. 
Kussell  V.  Ilarkness,  4  Utah,  197,  7  Pac.  805). 
affirmed  118  U.  S.  663.  7  Sup.  Ct.  51,  30  I.. 
Ed.  285;  Shoshonetz  v.  Campbell,  7  Utah. 
46,  24  Pac.  672;  Hirsch  &  Co.  v.  Steele.  10 
Utah,  18,  36  Pac.  49;  Machine  Works  t.  Par- 
sons, 10  Utah,  105,  37  Pac.  244:  LIpplncott 
T.  Rich,  19  Utah,  140,  56  Pac.  806;  Id..  22 
Utah,  196.  61  Pac.  526;  Detroit  Heating  Co.  v. 
Stevens,  16  Utah,  177,  52  Pac.  379;  Laundry 
v.  Dole,  22  Utah.  311,  61  Pac.  1103.  It  is 
conceded  by  appellant  that  under  these  au- 
thorities the  contract  of  November  17,  1002. 
is  a  conditional  sale  contract.  But  he  urges 
before  that  contract  was  made  he  obtaIne<l 
and  had  recorded  a  chattel  mortgage  on  the 
property,  and  that  his  rights  thereby  became 
fixed  before  the  making  of  it.  The  Impor- 
tant inquiry  therefore  Is  whether  the  prior 
contracts,  worded  and  conditioned  as  Is  the 
one  of  January  11th,  and  which  were  made 
at  the  time  of  the  delivery  of  the  goods,  are 
conditional  sales  or  absolute  sales  with  mort- 
gage back. 

Appellant  with  much  force  says  they  ore. 
In  efifect,  mere  chattel  mortgages,  which,  to 
be  valid  as  against  third  parties,  must  be  ex- 
ecuted and  recorded  as  required  by  the  chat- 
tel mortgage  act.  This  is  claimed  principally 
because  the  vendee  to  the  contracts  uncon- 
ditionally promised  and  obligated  himself  to 
pay  the  full  purchase  price,  and  because  of 
the  stipulation  In  the  contracts  permitting 
the  vendor,  in  default  of  payment,  to  take 
possession  of  the  goods,  sell  them,  apply  the 
procee<ls  In  payment  of  the  balance  due.  and 
"holding  the  residue,  If  any  there  shall  be, 
subject  to  the  disposal"  of  the  vendee.  It  Is 
claimed  that  tbese  provisions  so  clearly  evi- 
dence an  Intention  of  an  absolute  sale  and 
passing  of  title,  with  mortgage  back,  that  It 
is  incompatible  with  the  other  stipulations 
In  the  contract  of  retaining  title,  ownerslilp. 
and  right  of  possession  of  the  goods  in  tlie 
vendor  until  fully  paid.  In  support  of  these 
views  be  principally  cites  and  relies  upon 
Andrews  v.  Bank,  20  Colo.  316,  36  Pac.  902; 
46  Am.  St.  Rep.  291 ;  Herryford  v.  Davis,  102 
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U.  S.  235,  26  L.  Ed.  160;  Palmer  v.  Howard. 
72  Cal.  293,  13  Pac.  858,  1  Am.  St  Rep.  60; 
Hart  T.  Barney,  etc,  Co.  (C.  C.)  7  Fed.  552; 
and  Straub  t.  Screven.  19  S.  C.  446.  It  is 
well  to  observe  that  the  determination 
whether  a  sale  is  absolute  or  conditional  de- 
pends primarily  upon  the  intention  of  the 
parties,  to  be  gathered  from  all  the  terms  of 
the  contract,  the  circumstances  attending  the 
transaction,  and  the  conduct  of  the  parties. 
This  is  to  be  determined  not  from  any  one 
or  several  stipulations  in  the  contract  dis- 
connected from  all  others,  and  so  construed 
as  to  render  other  portions  of  the  contract 
nugatory,  but  it  is  to  be  determined  by  as- 
certaining the  ruling  intention  of  the  par- 
ties, gathered  from  all  the  language  they 
have  used,  and  from  a  consideration  of  the 
whole  contract,  and,  if  possible,  to  give  it 
such  construction  as  will  harmonize  and  give 
^ect  to  all  of  Its  provisions.  In  the  case  of 
Andrews  v.  Bank  it  seems  It  was  considered 
that  an  optional  payment  by  the  vendee  of 
the  purchase  price  is  essential  to  constitute 
a  conditional  sale;  and,  where  the  purchaser 
has  promised  In  unconditional  terms  to  pay, 
it  will  render  the  transaction  an  absolute 
sale.  This  feature  of  a  like  contract  was 
also  considered  in  Herryford  v.  Davis,  and 
some  importance  attached  to  It.  But  we 
think  this  court  is  committed  to  a  different 
doctrine.  Detroit  Heating  Co.  v.  Stevens,  16 
Utah,  178,  52  Pac.  379;  Machine  Works  v. 
Parsons,  10  Utah,  105,  37  Pac.  244;  Lippin- 
cott  V.  Rich,  10  Utah,  140,  56  Pac.  806;  Laun- 
dry V.  Dole.  22  Utah,  311,  61  Pac.  1103.  In 
these  cases  the  promise  to  pay  was  absolute, 
and  in  Machine  Works  v.  Parsons  It  also  pro- 
vided that  the  vendee  "shall  be  liable  for  any 
balance"  after  applying  the  proceeds  of  sale 
upon  the  indebtedness.  This  holding  is,  we 
tliink,  in  line  with  the  great  weight  of  au- 
thority. Certainly  the  Supreme  Court  of  the 
United  States  In  Russell  v.  Harkness,  where 
the  promise  to  pay  in  the  contract  was  abso- 
lute, by  necessary  implication  also  so  held. 
The  Supreme  Court  of  California,  In  consid- 
ering this  feature  of  a  conditional  sale  con- 
tract, observed:  "It  never  has  been  held  to 
be  a  determinative  characteristic,  and  it  can- 
not be  so  held  without  undoing  all  the  law 
tipon  the  question.  There  can  be  no  sale  at 
all  without  an  agreement,  express  or  im- 
plied, to  pay.  Lacking  such  a  promise,  the 
contract  is  a  mere  option.  It  the  circum- 
stance that  the  purchaser's  promise  to  pay 
was  absolute  made  the  contract  an  absolute 
sale,  the  determination  of  the  nature  of  such 
contracts  would  be  so  simple  a  matter  as  to 
have  rendered  entirely  superfluous  the  vast 
amount  of  legal  research  and  acumen  that 
have  been  displayed  by  all  the  courts  of  this 
country  and  England  in  construing  them. 
In  truth  the  purchaser's  promise  is  usually 
an  absolute  promise."  Van  Allen  v.  Francis 
Gt  al..  123  Cal.  474.  od  Pac.  339,  citing  cases. 
We  therefore  hold  that  the  absolute  promise 
of  the  vendee  to  pay  did  not  render  the  con- 


tract Inconsistent  with  an  intention  of  a  con- 
ditional sale. 

A  more  difficult  proposition  is  presented 
by  the  stipulation  in  the  contract  requiring 
the  vendor,  in  case  of  recaption  and  sale, 
and  after  applying  the  proceeds  on  the  bal- 
ance due  on  the  note,  to  hold  "the  residue. 
If  any  there  shall  be,  subject  to  the  dispos- 
al" of  the  vendee.  Considering  this  stipula- 
tion by  Itself,  there  is  much  force  in  the 
argument  that  it  is  characteristic  of  a  chat- 
tel mortgage,  and  substantive  of  foreclosure 
proceedings.  In  Palmer  v.  Howard  it  seems 
such  a  provision  was  considered  a  strong 
and  characteristic  feature  of  a  chattel  mort- 
gage. But  from  a  consideration  of  the  late 
California  cases  we  are  inclined  to  the  view 
that  the  effect  of  Palmer  v.  Howard  has 
been  weakened.  If  not  modified.  In  Rodgei-s 
V.  Bachman,  109  Cal.  552,  42  Pac.  448,  the 
court  was  again  considering  a  like  contract, 
and  while.  In  some  particulars,  it  differed 
from  that  in  Palmer  v.  Howard,  yet  in  the 
particular  feature  upon  which  the  court  in 
the  latter  case  laid  so  much  stress  character- 
izing it  a  mortgage  It  was  the  same.  In  this 
particular  the  contract  In  Rodgers  v,  Bach- 
man provided,  "If  any  moneys  be  left,  then 
the  same  is  to  be  paid  to  the  said  second  par- 
ties" (vendees).  Still  the  contract  was  held 
to  be  a  coudltlonal  sale.  And  in  Perkins  v. 
Mettler,  126  Cal.  100,  58  Pac.  384,  the  court 
also  says:  "In  the  case  last  cited  [Rodgers 
V.  Bachman]  the  contract  held  therein  to  be 
a  conditional  sale  was  similar  in  its  terms 
to  the  contract  herein  considered.  It  con- 
tained the  clause  for  a  resale  of  the  proi>- 
erty  on  condition  broken,  and  a  return  to 
the  vendee  of  any  amount  obtained  on  sucli 
sale  In  excess  of  the  amount  due  the  ven- 
dor under  the  original  contract  of  sale. 
•  •  •  The  court,  in  Palmer  v.  Howard, 
based  the  conclusion  that  the  intention  was 
to  vest  the  substantial  ownership  in  the  ven- 
dee upon  the  clause  in  the  contract  provid- 
ing for  a  resale  on  condition  broken,  and 
a  return  to  the  vendee  of  any  surplus  obtain- 
ed on  such  resale;  but  the  later  case  of 
Rodgers  v.  Bachman,  supra,  is  an  authority 
to  the  effect  that  such  a  stipulation  is  not 
absolutely  determinative  of  the  character  of 
the  contract."  In  Herryford  v.  Davis,  su- 
pra, this  feature  of  yielding  over  the  surplus 
to  the  vendee  was  also  pointed  out,  but  it 
was  not  the  controlling  factor  in  reaching 
the  decision  holding  the  contract  in  that  case 
an  absolute  sale.  In  the  later  case  of  Hark- 
ness V.  Russell,  where  the  contract  was  held 
to  be  a  conditional  sale,  and  differing  from 
the  former  contract  in  the  particular,  among 
others,  that  It  contained  no  yielding  over 
surplus  clause,  the  court  did  not  consider 
such  fact  a  sufficiently  distinguishing  factor 
even  to  make  any  specific  mention  of  it. 
The  two  cases  were  not  distinguished  be- 
cause of  this  feature.  We  may  therefore  as- 
sume that,  had  such  fact  been  thought  a 
controlling,  or  even  a  prominent,  factor  in 


Digitized  by 


Google 


568 


79  PACIFIC  REPORTBE. 


(UUh. 


the  contract,  It  would  have  been  pointed  out 
and  mentioned  as  a  dlstlngulsbing  feature. 
While  Bome  of  the  cases  cited  by  appellant 
have  considered  a  yielding  over  surplus 
clause  In  such  contracts  characteristic  of  a 
chattel  mortgage,  yet  none,  except  It  be 
Palmer  v.  Howard,  has  considered  It  a  con- 
trolling or  determinative  feature.  It  will  be 
observed  that  the  contract  here  under  con- 
sideration is  very  like  the  one  in  Harkness 
V.  Russell,  except  here  the  residue,  if  any, 
is  to  be  held  subject  to  the  disposal  of  the 
vendee;  and  there  the  true  value  of  the 
property,  with  or  without  sale,  was  to  be 
indorsed  upon  the  note,  and  the  vendees 
agreed  to  pay  any  balance  due  thereon.  In 
all  other  particulars  the  contracts,  in  sub- 
stance, are  the  same.  Now,  while  it  may 
be  said  the  paying  over  of  the  surplus  to 
the  vendee  is  consistent  with  and  indicative 
of  title  in  him,  and  in  the  other  instance 
the  obligation  of  the  vendee  to  pay  any  bal- 
ance due  on  the  note  Is  consistent  with  title 
In  the  vendor  (which,  however,  may  equally 
well  be  questioned),  yet  this  difference, 
which  is  one  only  in  legal  effect,  cannot,  in 
this  Instance,  when  considered  in  connec- 
tion with  the  whole  contract,  outweigh  and 
overcome  the  other  unmistakable  terms  and 
earmarks  of  a  conditional  sale.  A  condition- 
al sale,  in  short.  Is  a  sale  in  which  the  trans- 
fer of  title  to  the  thing  sold  to  the  purchaser, 
or  his  retention  of  it,  is  made  to  depend  up- 
on the  performance  of  some  condition.  Sales 
of  personal  property  on  condition  that  title 
is  not  to  vest  in  the  purchaser  until  the  pay- 
ment of  the  purchase  money,  or  upon  some 
other  condition,  are  of  very  frequent  occur- 
rence. These  elements  are  of  the  very 
groundwork  of  a  conditional  sale.  The  con- 
tract before  us  Is  evidence  of  such  a  sale. 
It  contains  express  stipulations  in  clear  and 
unambiguous  terms  that  the  ownership,  ti- 
tle, and  right  of  possession  of  the  property 
shall  not  pass  from  respondent  until  the  note 
is  paid  in  full.  Of  course,  if  the  real  trans- 
action, as  gathered  from  the  whole  contract 
and  from  all  the  attending  circumstances, 
disclosed  the  fact  that  the  parties  merely 
secured  an  indebtedness,  and  such  was  the 
ruling  intention,  then  the  mere  form  of  the 
instrument,  or  the  name  the  parties  may 
have  given  it,  is  not  to  stand  in  the  way  of 
giving  effect  to  such  ruling  intention.  But 
we  find  from  the  authorities  that  in  deter- 
mining this  ruling  Intention  as  to  whether 
the  parties  Intended  an  absolute  or  condi- 
tional sale,  much  importance  is  attached  to 
the  stipulation  in  the  contract  retaining  title 
until  performance  of  condition,  the  very  es- 
sence of  a  conditional  sale.  Perkins  v.  Met- 
tler,  supra.  In  a  contract  of  like  kind,  also 
providing  for  the  payment  of  the  balance 
to  the  vendee,  and  it  being  urged  upon  this 
and  other  grounds  that  the  contract  was 
but  a  chattel  mortgage,  the  court  said:  "By 
the  express  terms  of  this  agreement  the  title 
— that  is,  the  geueral  ownership — was  to  re- 


main In  the  vendor  until  all  the  terms  and 
condltlonB  on  the  part  of  the  vendee  had  been 
kept  and  performed.  Having  thus  express- 
ed themselves  unambiguously,  we  can  see 
no  reason  why  this  court  should  strain  after 
reasons  for  thwarting  their  obvious  pur- 
pose." Wilson  v.  L«wis,  68  Neb.  617.  88  N. 
W.  600.  Again:  "The  express  agreement  Is^ 
that  the  vendee  shall  not  acquire  title  until 
he  has  paid  for  the  property  in  full,  and  this 
provision  is  not  affected  by  another,  in 
which  It  is  agreed  that  he  shall  have  any 
surplus  which  may  arise  In  case  of  a  sale 
by  the  vendor.  This  clause  in  the  contracts 
is  not  inconsistent  with  the  express  agree- 
ment that  title  and  right  of  possession  shall 
remain  in  the  vendor  until  the  vendee  shall 
have  complied  with  the  terms  therein  con- 
tained. •  •  *  It  Is  of  no  more  or  greater 
signiticance,  when  ascertaining  the  legal  ef- 
fect of  the  instruments,  than  is  the  other 
clause,  In  which  the  vendee  agrees  to  pay 
any  deficiency  which  may  arise  in  case  of 
a  sale."  Keystone  Mfg.  Co.  v.  Cassellius,  74 
Minn.  115,  76  N.  W.  1028. 

The  contract  In  the  case  of  Harkness  y.. 
Russell,  held  to  be  a  conditional  sale,  also 
contained  a  stipulation  requiring  the  vendee 
to  pay  any  deficiency  after  recaption  and 
sale  of  the  property.  The  Minnesota  case 
Just  cited  is  an  authority  to  the  effect  that 
the  yielding  over  of  the  surplus  to  the  ven- 
dee is  of  no  greater  significance  when  as- 
certaining the  legal  effect  of  the  instrument, 
than  is  the  clause  wherein  the  vendee  agrees 
to  pay  any  deficiency  which  may  arise  in 
case  of  sale.  And  in  American  Harrow  Co. 
V.  Deyo  Ollch.)  90  N.  W.  1055,  it  was  also 
held  that  the  stipulation  to  pay  the  deficien- 
cy after  applying  the  proceeds  of  sale  oa 
the  Indebtedness  was  not  inconsistent  with 
the  one  of  title  remaining  in  the  vendor  until 
payment  of  the  purchase  price.  Again,  it 
was  said:  "Both  reason  and  authority  tell 
us  that  there  is  nothing  inconsistent  in  the 
provisions  which  declare  that  the  title  to 
the  property  shall  remain  with  the  vendor 
until  payment  has  been  made:  and  in  case 
the  vendor,  for  breach  of  contract,  shall  re- 
take the  property,  he  shall  sell  it,  pay  him- 
self the  balance  of  the  debt,  and  pay  over 
the  balance  of  the  proceeds  to  the  vendee." 
The  court  then  proceeds  upon  the  theory 
that  such  clause  was  placed  in  the  contract 
to  guard  agiiinst  possible  forfeitures  of  pay- 
ments made,  and  "to  create  In  favor  of  the 
purchaser  a  possible  compensating  advan- 
tage in  the  final  disposition  of  the  proceeds 
of  the  property.  But  this  advantage  was 
viewed  by  the  contracting  parties  as  spring- 
ing not  from  the  fact  that  the  purchaser  was 
the  holder  of  the  title  to  the  property,  but 
as  an  offset  to  the  harsh  enforcement  of 
the  contract  in  possibly  forfeiting  all  pay- 
ments, and  in  a  possible  retention  of  the 
property  without  accounting  for  its  value." 
Herbert  v.  Rhodes-Burford  Furniture  Co., 
106  111.  App.  583.    From  some  of  the  author- 
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Itles  it  appears,  and  probably  the  prevailing 
doctrine  is,  on  condition  broken  and  recap- 
tion of  property  sold  conditionally  all  pay- 
ments made  by  the  vendee  are  deemed  for- 
feited, unless  otherwise  contracted.  Other 
-courts,  acting  on  equitable  principles,  re- 
quire the  vendor  who  rescinds  the  contract 
'or  default  after  receiving  partial  payments 
of  the  price  to  refund  the  sum  already  paid, 
after  deducting  a  reason.able  compensation 
'or  the  use  of  or  damage  to  the  property. 
It  is  not  so  much  here  whether  the  parties 
have  stipulated  in  exact  accordance  with  or 
•contrary  to  these  rules.  But  it  is  apparent 
to  us,  and  we  so  conclude,  that  by  the  lat- 
ter portion  of  the  contract  Including  the  so- 
called  surplus  clause,  the  parties  were  not 
thereby  stipulating  concerning  the  passing 
or  vesting  of  title,  but  thereby  were  stipu- 
lating and  bargaining  concerning  the  "com- 
pensating advantage"  of  the  vendee  in  case 
of  breach  of  condition  and  recaption  of  the 
property  by  the  vendor,  and  to  guard  against 
the  harsh  rule  of  possible  forfeitures  if  such 
should  be  held  to  be  the  true  doctrine.  So 
construing  this  portion  of  the  contract,  all 
-of  its  provisions  can  be  harmonized  and  be 
given  effect.  To  construe  it  as  is  contended 
by  appellant  renders  nugatory  the  provision 
providing  for  retention  of  title  in  the  vendor 
until  payments  in  full  have  been  made. 

It  is  also  claimed,  though  the  contract 
notes  made  at  tlie  time  of  the  delivery  of 
the  goods  evidenced  an  Intention  of  a  con- 
ditional sale,  yet  when  the  parties  thereafter 
determined  and  adjusted  their  accounts,  and 
a  new  note  was  made  for  what  was  then 
due,  such  transaction  made  it  an  absolute 
sale,  with  mere  security  for  a  debt  The 
contention  is  not  sound.  The  new  notes 
were  worded  and  conditioned  like  the  orig- 
inal or  prior  notes,  and,  as  the  evidence 
shows,  were  made  only  to  facilitate  the 
keeping  of  the  accounts,  and,  as  found  by 
the  court,  none  of  the  original  or  prior  notes 
were  surrendered  or  yielded  up.  If  the  orig- 
inal notes  made  at  the  time  of  the  delivery 
of  the  goods  evidenced  a  transaction  of  a 
conditional  sale,  how  can  it  be  said  that  a 
new  note  of  exactly  the  same  terms  and  con- 
ditions, and  also  evidencing  only  the  same 
transaction,  shows  an  absolute  sale,  especial- 
ly when  the  prior  notes  Iiave  not  been  sur- 
rendered or  yielded  up,  and  no  agreement 
made  to  do  so?  If  the  original  transactions 
were  conditional  sales,  they  could  only  be 
converted  into  absolute  sales  by  some  sub- 
sequent agreement  as  evidenced  by  the 
terms  of  some  contract,  or  by  some  act  or 
conduct  of  the  parties.  The  mere  taking  of 
new  contract  notes  worded  and  conditioned 
like  the  original,  and  merely  evidencing  tlie 
same  transaction,  is  no  evidence  of  such 
fact.  The  trial  court  ruled  correctly  hold- 
ing the  contract  notes  in  question  condi- 
tional sales,  and,  as  the  condition  upon 
which  they  were  made  had  not  been  per- 
formed, title  to  the  property  sold  and  deliv- 


ered by  virtue  thereof  did  not  pass  to  Fair- 
child,  and  therefore  bis  mortgage  to  appel- 
lant on  such  property  is,  as  to  respondent, 
of  no  ^ect 

The  remaining  question  is  that  of  costs. 
Inasmuch  as  judgment  was  for  respondent 
for  part  of  the  property  sued  for  and  part 
for  appellant,  the  court,  in  the  exercise  of 
discretion,  directed  that  each  party  pay  his 
own  costs.  Appellant  contends  the  judg- 
ment in  this  particular  ought  to  have  been 
that  each  party  be  entitled  to  costs.  In  the 
absence  of  some  statutory  provision  author- 
izing it,  costs  in  actions  at  law  cannot  be 
apportioned.  11  Qyc.  28.  Section  3339,  Rev. 
St.  1898,  provides  that  costs  are  allowed  of 
course  to  the  prevailing  party,  among  oth- 
ers. In  an  action  to  recover  the  possession 
of  personal  property.  Section  3341  g^ives 
the  court  discretion  to  apportion  costs  in  all 
other  actions  than  those  mentioned  in  the 
section  above.  We  are  of  the  opinion  that 
in  actions  of  this  kind  the  court  is  not  given 
discretion  to  apportion,  but  must  allow  costs 
as  matter  of  course  to  the  prevailing  party. 
Miller  V.  Zelgler,  3  Utah,  17,  5  Pac.  518; 
Dudley  v.  Facer,  8  Utah,  403,  32  Pac.  608; 
Phlpps  V.  Taylor,  15  Or.  484,  16  Pac.  171; 
Dresher  v.  Corson,  23  Kan.  313;  Lanyon  v. 
Woodward,  (55  Wis.  543,  27  N.  W.  337;  Rohr 
V.  McCaig,  33  Cal.  309;  11  Cyc.  28.  In  such 
cases  authorities  somewhat  diCFer  In  regard 
to  the  rule  awarding  costs,  but  this  is  most- 
ly due  to  different  statutory  provisions.  Un- 
der our  statute  we  think  the  correct  rule  is, 
in  actions  tor  the  recovery  of  personal  prop- 
erty, where  possession  was  not  taken  by 
plaintiff  prior  to  Judgment,  though  he  re- 
covers Judgment  for  only  part  of  the  prop- 
erty sued  for,  he  nevertheless  is  the  prevail- 
ing party,  and  is  entitled  to  all  bis  costs  as 
I  matter  of  course,  and  defendant  is  entitled 
to  no  costs.  Where,  however,  plaintiff  takes 
the  property  from  the  possession  of  the  de- 
fendant, and  has  Judgment  only  for  part,  and 
defendant  for  part,  then  In  such  case  both 
parties  are  entitled  to  costs  as  matter  of 
course;  for  in  such  case  defendant  has  been 
wrongfully  deprived  of  the  possession  of 
property  rightfully  his,  and  to  that  extent, 
and  in  Justifying  and  demanding  it  back, 
be  is  an  actor  and  a  plaintiff  (section  3165, 
Rev.  St.  1898),  and,  succeeding  therein,  is  a 
prevailing  party.  It  does  not  follow,  how- 
ever, that  defendant  in  such  case  may  tax 
costs  merely  incurred  in  his  unsuccessful 
defense  of  withholding  the  property  award- 
ed to  plaintiff  by  the  Judgment  He  can  only 
tax  costs  properly  and  necessarily  incurred 
with  respect  to  the  property  awarded  to  him 
by  the  Judgment.  And  the  same  is  true  In 
regard  to  the  plaintiff.  And  if  either  should 
tax  costs  not  properly  and  necessarily  so  in- 
curred, on  motion  made  such  items  should 
be  stricken  from  the  cost  bill.  It  may  be 
that  in  the  exercise  of  discretion  the  court 
can  do  better  Justice  between  the  parties 
by  refusing  costs  to  both,  or  by  otherwise  ap- 
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portioning  them;  but  that  Is  matter  of  leg- 
islation. This  Judgment  cannot  be  reversed, 
however,  because  of  its  discretion  as  to  the 
payment  of  coats.  Appellant  filed  bis  cost 
bill  amounting  to  |26.  Respondent  filed 
none,  presumably  because  of  the  direction  of 
the  court  that  each  party  pay  his  own  costs. 
If  appellant  were  prejudiced  by  this  direc- 
tion, we  could  direct  that  the  Judgment  be 
modified  allowing  him  his  costs.  But  it  is 
apparent  to  us  that  he  is  not  prejudiced. 
While  the  taxable  costs  of  respondent  are 
not  made  to  appear  with  any  degree  of  cer- 
tainty, yet  sufficient  does  appear  from  the 
face  of  the  record,  by  way  of  clerks',  sher- 
iffs', and  witness  fees,  at  the  minimum,  to 
overcome  appellant's  costs.  He  was  there- 
fore benefited,  rather  than  harmed,  by  the 
Judgment  directing  each  party  to  pay  his 
own  costs,  Instead  of  directing  that  each  be 
allowed  costs.  Dresher  v.  Corson,  supra; 
Lanyon  v.  Woodward,  supra. 

The  Judgment  of  the  lower  court  is  af- 
firmed, with  costs  of  appeal  awarded  to  re- 
spondent. 

BABTCH,  a  J.,  and  McCARTY,  J.,  con- 
cur. 


A.  BOOTH  &  CO.  r.  WEIGAND. 

(Supreme  Court  of  Utah.    Dec.  31,  1904.) 

COBPOBATIONS — FOREIGN  CORPORATIONS— CON- 
DITIONS OF  DOING  BUSINESS— FAILURE  TO 
COMPLY  WITH  LAWS — EFFECT   ON   CONTRACTS. 

1.  A  corporation  is  a  creature  of  statute,  pos- 
sessing special  statutory  powers,  and  dependent 
on  the  statute  of  its  creation  for  its  existence, 
which  does  not  extend  beyond  the  limits  of  the 
creating  jurisdiction. 

2.  The  comity  which  recognizes  the  corporate 
existence  of  a  foreign  corporation,  and  enforces 
the  contracts  of  that  coriioration  made  within 
the  limits  of  the  state  affording  the  comity,  will 
not  be  extended  so  as  to  recognize  the  existence 
of  a  corporation  and  the  exercise  of  its  powers, 
when  they  are  inimical  to  the  interest,  repug- 
nant to  the  policy,  or  in  contravention  of  the 
laws  of  such  state. 

3.  It  was  within  the  power  of  the  state  to 
enact  Const,  art.  12,  {{  1,  4,  9,  and  Rev.  St. 
1898.  §§  351,  352,  prescribing  such  terms  and 
conditions  for  the  transaction  of  business  with- 
in the  state  by  a  foreign  corporation  as  will 
render  such  a  corporation  amenable  to  the 
process  of  the  courts  of  this  state. 

4.  Const,  art.  12,  §  1,  provides  that  all  cor- 
porations doing  business  in  this  state  may  be 
regulated  by  law.  Section  4  provides  that  all 
corporations  may  sue  and  he  sued  as  natural 
;>ersons.  Section  9  prohibits  corporations  from 
doing  business  in  the  state  without  having  a 
place  of  business,  with  an  agent,  upon  whom  pro- 
cess may  be  served,  nor  without  first  filing  a 
certified  copy  of  articles  of  incoritoration  wiih 
the  Secretary  of  State.  Article  1,  $  2t!,  declarcJt 
all  the  provisions  of  the  Constitution  both  man- 
datory and  prohibitory,  when  there  are  no  ex- 
press words  declaring  them  to  t>e  otherwise. 
Rev.  St.  1898,  i  3."«1,  requires  foreign  corpora- 
tions to  file  a  certified  copy  of  their  articles  of 
incorporation  with  the  Secretary  of  State,  and 

T  2.  Barse  Live  Stock  Co.  v.  Range  Valley  Co.. 
TiO  Pac.  630.  16  Utah,  59;  Railroad  v.  Power  Co.,  63 
Pac.  995,  23  Vtab,  22. 


with  the  county  cleric  of  the  county  wherein 
their  principal  office  in  the  state  is  situated,  and 
designate  persons  upon  whom  process  may  be 
served.  Section  3.")2  provides  that  foreign  cor- 
porations failing  to  comply  with  the  provisions 
of  section  3.'>1  shall  not  be  entitled  to  the  ben- 
efits of  the  corporation  laws  of  the  state.  HcH, 
that  contracts  of  a  foreign  corporation  made 
while  doing  business  in  the  state,  without  com- 
plying with  the  laws  of  the  state,  respecting  such 
corporations,  are  invalid,  and  cannot  be  enforced 
in  the  courts  of  this  state  by  the  corporation. 
McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 

Action  by  A.  Booth  &  Co..  a  corporation, 
against  G.  M.  Weigand.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Beversed. 

S.  P.  Armstrong,  for  appellant.  W.  B. 
Hutchinson,  for  respondent. 

BARTCH,  J.  The  plaintiff,  a  foreign  cor- 
poration, incorporated  and  existing  by  vir- 
tue of  the  laws  of  the  state  of  Illinois,  and 
doing  business  in  that  state  and  in  Utah, 
brought  this  action  to  recover  the  value  of 
merchandise  sold  and  delivered  to  the  de- 
fendant. The  complaint  is  in  the  usual 
form,  and  contains  three  causes  of  action. 
The  defendant  demurred  to  the  complaint 
upon  the  ground,  among  others,  that  the 
plaintiff  had  not  the  legal  capacity  to  sue, 
being  a  foreign  corporation,  and  not  having 
complied  with  the  laws  of  this  state.  The 
demurrer  was  overruled,  and  thereupon  the 
defendant  filed  an  answer  alleging,  inter 
alia,  that  the  plaintiff  had  not  legal  capacity 
to  sue,  because  it  is  a  foreign  corporation, 
and  is  maintaining  an  office  and  storeroom 
and  doing  a  general  mercantile  business  in 
Salt  Lake  City,  buying  and  selling  at  retail; 
that  it  has  not  filed  a  copy  of  its  articles  of 
incorporation  with  the  Secretary  of  State  or 
the  county  clerk,  and  that  it  baa  failed  to 
designate  an  agent  upon  whom  process  may 
be  served,  and  has  not  accepted  the  provi- 
sions of  the  Constitution  of  Utah,  and  has 
wholly  failed  to  comply  with  the  provisions 
of  the  Revised  Statutes  and  of  the  Consti- 
tution relating  to  foreign  corporations;  that, 
by  reason  of  such  failure  to  comi)ly  with  the 
laws  of  Utah,  plaintiff  was  unlawfully  en- 
gaged in  and  doing  an  unlawful  business; 
and  that,  as  a  consequence,  the  contracts,  as- 
signments of  accounts,  and  transactions  sued 
on  are  Illegal  and  void.  To  this  a  demurrer 
was  interposed  and  sustained,  and,  the  de- 
fendant electing  to  stand  on  his  answer. 
Judgment  was  entered  in  favor  of  the  plain- 
tiff. The  decisive  question  presented  upon 
this  appeal  is  whether  the  contracts  of  a 
foreign  corporation,  made  while  doing  busi- 
ness in  this  state,  without  complying  with 
our  laws  relating  to  such  corporations,  are 
valid  and  can  be  enforced  In  the  courts  of 
this  state  by  the  corporation.  The  appellant 
insists  that  under  our  Constitution  and  stat- 
utes, and  the  facts  admitted  In  this  case, 
such  a  question  must  be  answered  in  the 
negative. 
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The  Constitution,  so  far  as  material  here, 
provides,  in  section  1,  art.  12,  that  "all  cor- 
porations doing  business  in  tltls  state,  may, 
as  to  such  business,  be  regulated,  limited  or 
restrained  by  law";  and  in  section  4,  Id., 
that  "all  corporations  shall  have  the  right 
to  sue,  and  shall  be  subject  to  be  sued,  in 
all  oom'ts  in  like  cases  as  natural  persons." 
Section  6,  same  article,  provides:  "No  cor- 
porations organized  outside  of  this  state, 
shall  be  allotved  to  transact  business  within 
the  state  on  conditions  more  favorable  than 
those  prescribed  by  law  to  similar  corpora- 
tions organized  under  the  laws  of  this  state." 
Section  9  of  the  same  article  reads:  "No 
corporation  shall  do  business  In  this  state, 
without  having  one  or  more  places  of  busi- 
ness, with  an  authorized  agent  or  agents, 
upon  whom  process  may  be  served;  nor 
without  first  filing  a  certified  copy  of  Its 
articles  of  incorporation  with  the  Secretary 
of  State."  All  of  the  provisions  of  the  Con- 
atltution  are  both  "mandatory  and  prohibi- 
tory," because  there  are  no  "express  words" 
which  declare  them  to  be  otherwise.  Sec- 
tion 26,  art  1,  Const.  On  this  subject,  sec- 
tion 331,  nev.  St.  1898,  provides:  "All  cor- 
porations, not  organized  under  the  laws  of 
this  state,  before  doing  business  witlUn  the 
atate  shall  file  with  the  Secretary  of  State 
and  with  the  county  clerk  of  the  county 
wherein  their  principal  ofllce  in  the  state  is 
situated,  a  certified  copy  of  their  articles 
of  agreement,  certificate  of  incorporation, 
and  by-laws,  and,  in  case  of  alteration  or 
amendment  of  said  articles  of  incorporation 
or  by-laws,  shall  file  certified  copies  of  such 
alterations  or  amendments  with  each  of  said 
ofllcers,  and  shall  also,  before  doing  business 
within  the  state,  by  resolution  of  their  Isoard 
of  directors,  accept  the  provisions  of  the  Con- 
stitution of  this  state,  and  also  designate 
some  person  residing  in  the  county  in  which 
its  principal  place  of  business  In  the  state 
1b  situated,  upon  whom  process  Issued  by  au- 
thority of  or  under  any  law  of  the  state  may 
be  served.  A  copy  of  such  resolution  shall 
be  certified  by  the  president  and  secretary, 
under  seal  of  the  company,  and  filed  in  the 
office  of  the  Secretary  of  State  and  in  the 
office  of  the  county  clerk  of  the  county  In 
which  its  principal  office  is  situated."  Here 
are  express  provisions  of  statute  requiring 
certain  things  to  be  done  before  a  foreign 
corporation  can  legitimately  transact  busi- 
ness within  this  state,  and  these  provisions 
are  in  terms  mandatory  and  prohibitory,  and 
In  entire  harmony  with  the  provisions  of  the 
Constitution  relating  to  such  corporations. 
For  the  evident  purpose  of  compelling  a 
compliance  with  these  laws  by  foreign  cor- 
porations before  attempting  to  transact  busi- 
ness in  this  state,  the  Legislature,  in  section 
352.  Rev.  St.  1898,  further  provided:  "Any 
such  corporation  falling  to  comply  with  the 
provisions  of  the  foregoing  section  shall  not 
be  entitled  to  the  benefits  of  the  laws  of 
this  state  relating  to  corporations;   and  any 


person  acting  as  agent  of  a  foreign  corpora- 
tion which  shall  neglect  or  refuse  to  comply 
with  the  foregoing  provisions,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  shall  be 
personally  liable  on  any  and  all  contracts 
made  in  this  state  by  him  for  and  in  behalf 
of  such  company  during  the  time  that  it 
shall  remain  so  in  default;  provided,  that 
this  section  shall  not  be  held  to  apply  to  per- 
sons acting  as  agents  for  foreign  corpora- 
tions for  a  special  or  temporary  purpose  or 
for  a  purpose  not  within  the  ordinary  busi- 
ness of  such  corporation,  nor  shall  it  ap- 
ply to  attomeys-at-law  as  such."  This  sec- 
tion, as  win  be  observed,  is  also  in  its  terms 
mandatory  and  prohibitory,  and  fixes  cer- 
tain penalties  for  a  failure  on  the  part  of 
foreign  corporations  to  comply  with  the  pro- 
visions of  the  preceding  section.  The  first 
penalty  Is  directed  against  the  corporation 
itself  which  has  failed  to  comply  with  the 
laws  in  question,  and  that  is  that  such  cor- 
poration "shall  not  be  entitled  to  the  bene- 
fits of  the  laws  of  this  state  relating  to  cor- 
porations" ;  and  then  there  are  further  pen- 
alties provided  as  a  punishment  for  any 
agent  who  acts  for  such  corporation  which 
has  failed  to  comply  with  the  provisions 
contained  in  the  preceding  section. 

These  several  constitutional  and  statutory 
provisions  are  in  harmony  with  each  oth- 
er, and,  undoubtedly,  were  enacted  for  the 
purpose  of  placing  foreign  corporations  which 
would  comply  with  such  provisions  upon  the 
same  plane,  in  the  transaction  of  corporate 
business  in  this  state,  as  domestic  corpora- 
tions. The  principal  terms  and  conditions 
prescribed  are  that  the  foreign  corporation 
shall  file  certain  evidence  of  its  corporate  ex- 
istence, designate  its  principal  place  of  busi- 
ness within  this  state,  and  appoint  an  agent, 
at  such  place  of  business,  upon  whom  pro- 
cess may  be  served.  Such  terms  and  condi- 
tions are  reasonable,  and  were  doubtless  pre- 
scribed to  protect  the  citizens  of  the  state 
in  their  dealings  with  such  corporations  from 
the  hardships  and  inconveniences  which 
might  otherwise  be  entailed  upon  them  by 
being  compelled  to  pursue  their  rights  in 
other  jurisdictions.  That  the  state  has  a 
right  to  impose  such  terms  upon  such  corpo- 
rations, as  conditions  precedent  to  their  right 
to  carry  on  corporate  business  within  Its  lim- 
its, we  entertain  no  doubt.  A  corporation  is 
a  creature  of  statute — of  local  laws — and,  ex- 
cept for  such  laws,  it  would  have  no  exist- 
ence. The  grant  of  its  corporate  existence  is 
a  grant  of  special  powers  and  privileges  to 
its  Incorporators  to  pursue  the  objects  of  its 
creation,  and  transact  its  corporate  business 
the  same  as  an  individual  transacts  his  pri- 
vate business.  The  persons  who  compose  the 
legal  entity,  generally,  so  far  as  ordinary 
trading,  manufacturing,  and  mining  corpora- 
tions are  concerned,  are  not  responsible  Indi- 
vidually for  the  corporate  debts.  A  corpora- 
tion being  such  a  creature  of  local  laws,  it 
has  no  legal  existence  without  the  limits  of 
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the  Jurisdiction  which  created  It.  "It  exists 
only  In  contemplation  of  law,  and  by  force 
of  the  law;  and  where  the  law  ceases  to 
operate,  and  Is  no  longer  obligatory,  the  cor- 
poration can  have  no  existence.  It  must 
dwell  In  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty."  Bank  of 
Augusta  V.  Earle,  13  Pet.  588,  10  L.  Ed.  274. 
In  these  respects  a  corporation  Is  not  like 
an  Individual,  who  exists  because  of  the  laws 
of  God,  our  Creator,  and  may  reside  In  one 
state  or  country,  and  do  business  and  make 
valid  contracts  in  another.  The  corporation 
Is  endowed  with  no  natural  attributes,  but 
has  only  such  powers  as  are  conferred  upon 
It  by  Its  charter  and  laws  of  Its  creation,  and 
one  state  or  country  can  make  no  laws  nor 
create  any  corporation  for  another,  although 
the  corporate  existence  of  a  corporation  may 
be  recognized  by  another  state,  and  Its  con- 
tracts made  therein  enforced  by  the  comity 
of  the  state.  Comity,  however,  will  not  be 
extended  by  states  to  such  an  extent  as  to 
recognize  the  existence  of  a  corporation  and 
the  exercise  of  Its  powers  when  the  same  are 
Inimical  to  their  Interest,  repugnant  to  their 
policy,  or  contravene  their  laws.  "Having  no 
absolute  right  of  recognition  In  other  states, 
but  depending  for  such  recognition  and  the 
enforcement  of  Its  contracts  upon  their  as- 
sent. It  follows,  as  a  matter  of  course,  that 
such  assent  may  be  granted  upon  such  terms 
and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the 
foreign  corporation  entirely,  they  may  re- 
strict its  business  to  particular  localities,  or 
they  may  exact  such  security  for  the  per- 
formance of  Its  contracts  with  their  citizens 
as  In  their  Judgment  will  best  promote  the 
public  Interest.  The  whole  matter  rests  In 
thoir  discretion."  Paul  v.  Virginia,  8  Wall. 
1C8,  181,  19  L.  Ed.  357.  In  Pembina  MIn. 
Co.  v.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct. 
737,  31  L.  Ed.  6.j0,  it  was  said:  "The  state 
is  not  prohibited  from  discriminating  In  the 
privileges  it  may  grant  to  foreign  corpora- 
tions as  a  condition  of  their  doing  business 
or  hiring  offices  within  Its  limits,  provided  al- 
ways such  discrimination  does  not  Interfere 
with  any  transaction  by  such  corporations  of 
Intel-state  or  foreign  commerce.  It  Is  not 
every  corporation,  lawful  In  the  state  of  Its 
creation,  that  other  states  may  be  willing 
to  admit  within  their  Jurisdiction,  or  consent 
that  It  may  have  offices  in  them;  such,  for 
example,  as  a  corporation  for  lotteries.  And, 
even  where  the  business  of  a  foreign  corpo- 
ration is  not  unlawful  In  other  states,  the 
latter  may  wish  to  limit  the  number  of  such 
corporations,  or  to  subject  their  business  to 
such  control  as  would  be  In  accordance  with 
the  policy  governing  domestic  corporations 
of  a  similar  character." 

This  Jurisdiction,  therefore,  had  the  abso- 
lute right  to  prescribe,  as  It  did  In  the  fore- 
going constitutional  and  statutory  provisions, 
such  terms  and  conditions  upon  which  a  for- 
eign corporation  might  do  business  here,  as 


would  put  the  corporation  in  a  position  to  be 
amenable  to  the  process  of  the  courts  of  this 
state.  When,  therefore,  the  plaintiff  corpo- 
ration established  a  place  of  business  and 
commenced  to  "do  business"  In  this  state, 
it  was  iMund  to  recognize  our  laws  and  their 
mandatory  and  prohibitory  character,  espe- 
cially of  the  Constitution.  Having  failed  to 
do  this,  and  having  proceeded  In  violation 
of  such  laws  to  exercise  Its  corporate  powers. 
Its  contracts  cannot  be  enforced  by  the  cor- 
poration In  our  courts.  The  force  of  this  po- 
sition was  clearly  recognized  by  this  court  In 
Barse  Live  Stock  Go.  v.  Range  Valley  Cattle 
Co.,  16  Utah,  59,  50  Pac.  630,  where  It  was 
said:  "It  will  be  conceded  In  the  outset  that, 
if  the  contract  upon  which  the  plaintiff's  ac- 
tion was  brought  was  made  in  violation  of 
a  law  of  the  state,  it  cannot  be  enforced  by 
any  court  In  the  state."  In  Thome  v.  Trav- 
ellers' Ins.  Co.,  80  Pa.  15,  21  Am.  Rep.  89, 
It  was  said:  "There  can  be  no  doubt  of  the 
constitutional  power  of  the  Legislature  to 
prescribe  the  conditions  under  which  a  for- 
eign cori'oratlon  shall  transact  business  In 
this  state,  and  the  manner  In  which  Its 
agents  shall  be  qualified  before  entering  on 
their  duties.  It  has  often  been  held  that 
an  action  founded  on  a  transaction  prohibited 
by  statute  cannot  be  maintained,  although  a 
penalty  be  Imposed  for  violating  the  law,  and 
It  be  nit  expressly  declared  that  the  contract 
be  void."  So,  In  Cincinnati  Mut.  H.  A.  Co. 
V.  Rosenthal,  55  III.  85,  8  Am.  Rep.  62G,  It 
was  said:  "When  the  Legislature  prohibits 
an  act,  or  declares  that  It  shall  be  unlawful 
to  perform  It,  every  rule  of  Interpretation 
must  say  that  the  Legislature  Intended  to  in- 
terpose Its  power  to  prevent  the  act,  and,  as 
one  of  the  means  of  Its  prevention,  that  the 
courts  shall  bold  It  void.  This  is  as  manifest 
as  If  the  statute  bad  declared  that  It  should 
be  void.  To  hold  otherwise  would  be  to  give 
the  person  or  corporation  or  Individual  the 
same  rights  In  enforcing  prohibited  contracts 
as  the  good  citizen  who  respects  and  con- 
forms to  the  law.  To  permit  such  contracts 
to  be  enforced.  If  not  offering  a  premium  to 
violate  a  law.  It  certainly  withdraws  a  large 
portion  of  the  fear  that  deters  men  from 
defying  the  law.  To  do  so,  places  the  per- 
son who  violates  the  law  on  an  equal  foot- 
ing with  those  who  strictly  observe  Its  re- 
quirements. That  this  contract  is  absolutely 
void  as  to  appellee  we  entertain  no  doubt." 
Likewise  In  Re  Comstock,  3  Sawy.  218,  Fed. 
Oas.  No.  3,078,  it  was  stated:  "This  foreign 
corporation  having  no  power  to  do  business 
In  this  state  except  by  the  consent  of  the 
state,  and  consent  having  been  given  upon  a 
condition  precedent,  which  was  never  per- 
formed, the  power  to  make  this  contract  was 
never  In  the  corporation.  So  far  as  It  was 
concerned,  the  act  was  ultra  vires."  6 
Thomp.  Corp.  §$  7959-7960;  2  Morawetz,  Prlv. 
Corp.  §§  662-666;  Railroad  v.  Power  Co., 
23  Utah,  22,  63  Pac.  995;  Cary-Lombard  L. 
Co.  v.  Thomas,  92  Tenn.  587,  22  S.  W.  743; 
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Dndley  r.  Collier,  87  Ala.  431,  6  South.  304, 
18  Am.  St  Rep.  55;  Webb  v.  Alexander,  7 
Wend.  281;  Smith  t.  An>erta  adaho)  74  Pac. 
1071;  Parrior  v.  New  Eng.  M.  S.  Co.,  88 
Ala.  275,  7  South.  200;  Stevenson  v.  Ewing 
(Tenn.)  0  8.  W.  230;  Miller  v.  Ammon, 
145  XJ.  S.  421,  12  Sup.  Ot.  884,  36  L.  Bd.  759; 
Cooper  M.  Co.  v.  Ferguson,  113  TJ.  S.  727, 

5  Sup.  Ct.  739,  28  I*  Ed.  1137;    Electric  N. 

6  M.  T.  Co.  V.  Perry  (C.  C.)  75  Fed.  888; 
Crefeld  Mills  t.  Goddard  (O.  C.)  69  Fed. 
141. 

It  must  be  conceded  that  the  authorities  as 
to  the  question  herein  presented  and  consid- 
ered are  in  conflict  and  irreconcilable,  but  we 
are  of  the  opinion  that  the  conclusion  reach- 
ed 18  inevitable  under  the  mandatory  and 
prohibitory  character  of  our  constitutional 
and  statutory  provisions,  and  that  the  court 
erred  in  sustaining  the  demurrer  to  the  an- 
swer. 

The  Judgment  must  be  reversed,  with  costs, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  herewith.  It  is  so  or- 
dered. 

BASKIN,  C.  J.,  concurs, 

Mccarty,  J.  (dissenting).  The  complaint 
In  this  case  contains  three  causes  of  action. 
The  first  cause  of  action  Is  to  recover  from 
defendant  the  sum  of  $63.54,  alleged  to  be 
due  plaintiff  corporation  for  goods  and  mer- 
chandise sold  by  It  to  defendant;  the  second 
cause  of  action  Is  to  recover  upon  an  as- 
signed account  for  merchandise  sold  and  de- 
livered by  the  Cudahy  Packing  Company,  a 
corporation,  to  the  defendant,  in  the  sum 
of  $85.70,  and  which  account,  it  Is  alleged, 
was  duly  assigned  to  plaintiff;  and  the  third 
cause  of  action  is  upon  an  account  for  mer- 
chandise sold  by  E.  G.  Hlnes,  doing  busi- 
ness as  the  Hlnes  Mercantile  &  Commission 
Company,  to  the  defendant,  in  the  sum  of 
$445.95,  which  account.  It  is  alleged,  was 
duly  assigned  to  plaintiff.  Defendant  an- 
swered, alleging,  first,  that  plaintiff  had  not 
legal  capacity  to  sue,  because  It  bad  not 
complied  with  certain  provisions  of  the  stat- 
utes and  the  state  Constitution  which  pre- 
scribe certain  conditions  upon  which  foreign 
corporations  may  do  business  in  this  state; 
and,  second,  that  the  contract  mentioned  In 
the  first  cause  of  action  and  the  assignments 
of  the  accounts  mentioned  in  the  second  and 
third  causes  of  action  w^ere  null  and  void, 
for  the  same  reasons  alleged  in  bis  plea — 
"that  plaintiff  had  not  legal  capacity  to  sue." 
To  this  answer  a  demurrer  was  interposed 
and  sustained.  It  is  to  review  the  action 
of  the  trial  court  In  overruling  defendant's 
demurrer  that  this  appeal  is  taken. 

The  first  question  presented  Is,  did  plaln- 
tifl  have  legal  capacity  to  sue?  Section  4, 
art.  12,  Const.,  provides,  so  far  as  material 
here,  that  "all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued 
In  all  courts  in  like  cases  as  natural  per- 


sons." Now,  It  must  be  conceded  that  un- 
less the  right  thus  given  "all  corporations 
to  sue"  by  the  foregoing  mandatory  provision 
of  the  Constitution  is  made  conditional  and 
depends  upon  the  doing  of  certain  things 
before  such  right  can  be  exercised,  or  is 
limited  to  domestic  corporations  by  some 
other  provision  of  the  Constitution,  plain- 
tiff's right  to  sue  in  tbe  courts  of  this  state 
Is  coextensive  with  that  of  domestic  corpora- 
tions and  of  natural  persons.  Defendant 
contends  that  section  9,  art.  12,  Const.,  im- 
poses upon  foreign  corporations  certain  con- 
ditions that  must  be  complied  with  before 
they  can  legally  bring  and  maintain  suits 
in  the  courts  of  this  state.  This  section  of 
the  Constitution  provides  that  "no  corpora- 
tion shall  do  business  In  this  state  without 
having  one  or  more  places  of  business,  with 
an  authorized  agent  or  agents,  upon  whom 
process  may  be  served,  nor  without  first  fil- 
ing a  certified  copy  of  Its  articles  of  Incor- 
poration with  the  Secretary  of  State."  Now, 
it  is  plain  that  neither  of  these  sections  (4 
and  9)  of  tbe  Constitution  modifies  or  in  any 
way  limits  the  terms  of  the  other,  but  that 
they  refer  to  two  different  subjects.  Section 
4  refers  to  the  right  of  "all  corporations," 
which,  of  course,  includes  foreign  corpora- 
tions, to  sue  In  the  courts  of  this  state,  while 
section  9  declares  what  foreign  corporations 
shall  do  before  they  shall  be  entitled  to  do 
business  in  this  state.  The  term  "business," 
as  used  In  section  9,  has  been  construed  to 
mean  the  general  transaction  or  prosecution 
of  the  ordinary  business  of  corporations.  In 
the  case  of  Utiey  et  al.  v.  Mining  Co.,  4 
Colo.  373,  this  same  question  was  Involved, 
and  the  coinrt,  in  construing  constitutional 
and  statutory  provisions  of  Colorado  similar 
to  those  now  nnder  consideration,  said:  "The 
prohibition  extends  to  doing  business  before 
compliance  with  the  terms  of  the  statute. 
We  do  not  think  this  an  abridgment  of  the 
right  of  a  foreign  corporation  to  sue.  It  ex- 
tends only  to  the  exercise  of  the  powers  by 
which  it  may  be  said  to  ordinarily  transact 
or  carry  on  its  business."  6  Thomp.  Corp. 
7936;  2  Morawete,  Corp.  662;  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct. 
739,  28  L.  Ed.  1137;  W.  A.  Wood  M.  Co., 
etc.,  ▼.  Caldwell,  64  Ind.  280,  23  Am.  Rep. 
641;  Barse  Live  Stock  Co.  v.  Range  Valley 
cattle  Co.,  16  Utah,  69,  50  Pac.  630.  What- 
ever room  for  doubt  there  may  be  as  to  the 
validity  of  contracts  entered  Into  In  this 
state  by  foreign  corporations  which  have 
failed  to  comply  with  the  constitutional  and 
statutory  requirements  referred  to  In  the 
opinion  written  by  Mr.  Justice  BAUTCH, 
there  can  be  no  question  but  what  they  have 
the  right  to  sue  in  the  courts  of  this  state, 
and  that,  too,  without  any  restrictions,  lim- 
itations, or  conditions  other  than  those  im- 
posed by  law  upon  domestic  corporations 
and  dtlsens  of  the  state.  To  hold  otherwise, 
and  thus  close  the  doors  of  our  courts  to 
foreign  corporations  doing  business  within 
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the  atate,  and  which  have  failed  to  comply 
with  the  terms  of  section  9,  art.  12,  Const, 
and  the  statutes  relating  to  the  same  sub- 
ject-matter, would  subject  their  property 
within  the  state  to  confiscation,  and,  no  mat- 
ter how  high-handed  and  lawless  the  pro- 
ceedings might  be  by  which  corporations 
were  deprived  of  their  property,  they  would 
have  no  redress.  And  my  attention  has  not 
been  called  to  a  decision,  neither  have  I  been 
able  to  find  one,  that  has  gone  to  this  ex- 
treme, unless  it  be  the  opinion  written  by 
Mr.  Justice  BARTCH  In  this  case.  Mr. 
Thompson,  in  his  work  on  Corporations,  J 
7070,  vol.  6,  after  discussing  the  question  of 
a  foreign  corporation's  right  to  sue  on  one  of 
Its  own  contracts  of  the  kind  in  question  in 
the  courts  of  the  state  where  the  contract  la 
entered  Into,  says:  "Outside  of  tliat  ques- 
tion, there  is  a  mass  of  authority  to  the 
effect  that  although  a  foreign  corporation 
may  have  neglected  to  comply  with  the  pro- 
visions of  the  domestic  statutes  prescribing 
the  terms  and  conditions  upon  which  it  may 
enter  the  domestic  state  for  the  purpose  of 
doing  business  therein,  yet  It  nevertheless 
does  not  forfeit  the  general  right  of  action. 
In  the  courts  of  the  state,  which  is  conceded 
alike  to  nonresident  persons  and  corpora- 
tions. The  meaning  of  the  rule  is  that  a 
foreign  corporation  is  not  by  reason  of  its 
failure  to  comply  with  such  a  statute,  to  be 
outlawed.  It  may  still  bring  an  action  to 
recover  possession  of  its  real  or  personal 
property.  It  Is  a  Just  conclusion  that  the 
failure  of  a  foreign  corporation  to  comply 
with  a  local  statute,  as,  for  Instance,  to  file 
its  articles  of  Incorporation  In  the  county 
where  It  has  property,  does  not  entitle  the 
domestic  citizens  or  others  to  confiscate  such 
property."  A  corporation  being  a  creature 
of  the  statute,  I  do  not  question  the  power 
and  right  of  a  state,  either  by  its  Constitu- 
tion, and,  in  the  absence  of  constitutional 
prohibition,  by  statute,  to  place  upon  cor- 
porations, both  domestic  and  foreign,  such 
limitations  and  restrictions  as  the  lawmak- 
ing power  deems  proper,  even  to  closing  the 
doors  of  the  courts  against  them.  In  this 
state,  however,  nothing  of  the  kind  has  been 
attempted.  Section  1,  art  12,  Const,  pro- 
vides as  follows:  "All  laws  relating  to  cor- 
porations may  be  altered,  amended  or  re- 
pealed by  the  Legislature,  and  all  corpora- 
tions doing  business  in  this  state  may  as  to 
such  business  be  regulated,  limited,  or  re- 
strained by  law."  The  Legislature  Is  em- 
powered by  this  provision  of  the  Constitu- 
tion to  regulate  and  limit  the  business  In 
which  a  corporation  may  be  engaged,  or  to 
prohibit  altogether  the  carrying  on  of  such 
business,  but  nowhere  Is  It  provided  in  the 
Constitution  that  the  Legislature  may  de- 
prive a  corporation,  either  domestic  or  for^ 
eign,  of  Its  capacity  to  sue,  which  is  ex- 
pressly conferred  by  section  4.  art.  12,  of  the 
Constitution.  Neither  has  the  Legislature, 
either  expressly  or  by  Implication,  attempted 


In  any  way  to  destroy  or  even  abridge  this 
right  Section  351,  Rev.  St  1808,  provides 
that  all  corporations  not  organized  under  the 
laws  of  this  state  shall  do  certain  things 
and  perform  certain  acts  therein  enumerat- 
ed, and  section  352  prescribes  the  penalties 
that  may  be  Imposed  and  the  privileges  with- 
held in  case  of  failure  to  do  the  things  and 
perform  the  acts  therein  mentioned,  and  are 
as  follows:  "Any  corporation  falling  to  com- 
ply with  the  foregoing  section  [351]  shall  not 
be  entitled  to  the  benefits  of  the  laws  of  this 
state  relating  to  corporations;  and  every 
person  acting  as  agent  of  a  foreign  corpora- 
tion which  shall  neglect  or  refuse  to  comply 
with  the  foregoing  provisions  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  shall  be 
personally  liable  on  any  and  all  contracts 
made  In  this  state  by  him  for  and  on  behalf 
of  such  company  during  the  time  that  it  shall 
remain  so  in  default."  Nowhere  in  the  stat- 
ute Is  there  a  provision  which  even  suggests 
that  the  Legislature  intended  under  any  cir- 
cumstances to  deprive  foreign  corporations 
of  their  capacity  to  sue  in  the  courts  of  this 
state,  or  to  give  to  section  4,  art.  12,  Const, 
a  different  meaning  than  that  for  which  I 
am  now  contending.  It  is  a  familiar  rule 
tliat,  when  a  statutory  or  constitutional  pro- 
vision relating  to  a  certain  subject  is  clear, 
definite,  and  intelligible,  courts  will  follow 
the  plain  meaning  of  such  provision  and  be 
governed  thereby,  as  there  is  nothing  to 
construe  where  the  language  used  is  unam- 
biguous and  free  from  doubt  In  8  Cyc.  733, 
it  is  said:  "In  all  cases  where  the  meaning 
upon  the  face  of  the  Instrument  is  clear  and 
unambiguous,  the  question  is  not  what  was 
the  intention  of  its  framers,  but  what  is  the 
meaning  of  the  language  they  have  used." 
And  again:  "And  this  meaning,  when  so  as- 
certained, must  be  taken  as  the  authorita- 
tive rule.  There  is  no  occasion  for  construc- 
tion, and  none  la  allowable."  In  Suth.  Stat 
Const.  337,  the  author  says:  "The  Leglsla- 
twe  must  be  understood  to  mean  what  It 
has  plainly  expressed,  and  this  excludes  con- 
struction. The  legislative  intent  being  plain- 
ly expressed,  so  that  the  act  read  by  itself, 
or  in  connection  with  other  statutes  pertain- 
ing to  the  same  subject  is  clear,  certain,  and 
unambiguous,  the  courts  have  only  the  sim- 
ple and  obvious  duty  to  enforce  the  law 
according  to  its  terms."  Black,  Int  of  Law, 
15;  6  Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  922. 
Applying  this  rule  to  the  provisions  of  the 
Constitution  under  consideration,  we  find 
that  the  right  is  given  "all  corporations  to 
sue  *  *  *  in  all  courts  in  like  cases  as 
natural  persona"  by  section  4,  art  12,  and, 
as  I  have  hereinbefore  stated,  this  right  is 
not  limited  or  made  conditional  by  any  of 
the  other  provisions. 

As  to  whether  contracts  entered  Into  by 
foreign  corporations  while  doing  business 
in  this  state  without  first  having  complied 
with  the  conditions  imposed  by  section  9. 
art  12,  Const,  and  section  351,   Rev.  St 
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1898,  can  be  enforced  In  the  courts  of  thltr 
Btate,  presents  a  much  more  doubtful  ques- 
tion than  the  one  just  discussed.  This  ques- 
tion has  been  before  the  courts  of  many  of 
the  states,  and  there  appears  to  be  an  Ir- 
reconcilable conflict  in  the  authorities  re- 
specting the  Talldlty  of  such  contracts.  In 
some  jurisdictions  they  are  held  to  be  null 
and  void,  while  in  other  states  contracts  thus 
entered  Into  are  held  not  to  be  necessarily 
void  because  of  the  failure  of  a  foreign  cor- 
poration mailing  them  to  comply  with  the 
conditions,  Imposed  by  law  upon  such  cor- 
poration, which  entitle  It  to  do  business  In 
the  commonwealth  where  the  contracts  are 
made.  There  is  a  marked  distinction,  which 
is  recognized  In  these  states,  between  a  law, 
the  object  of  which  Is  to  restrict  and  regu- 
late a  certain  line  of  business,  which  with- 
out such  restriction  and  regulation  might 
prove  Inimical  and  harmful  to  society,  and 
a  law  that  Is  directed  against  and  operates 
upon  a  corporation  only,  regardless  of  the 
business  in  which  it  is  engaged.  In  the  one 
case  it  is  the  business  at  which  the  statute 
is  aimed,  and  it  has  been  almost  uniformly 
held  that  a  contract  made  In  violation  of 
such  n  statute  cannot  be  enforced.  "While, 
on  the  other  hand,  the  statute  being  directed 
agamst  the  corporations,  and  not  against 
the  business  in  which  they  may  be  engaged, 
contracts  otherwise  legal,  made  by  foreign 
corporations  without  having  complied  with 
the  statute,  are  held  to  be  valid  unless  tlie 
statute  expressly  declares  such  contracts  to 
be  void,  In  which  case,  of  course,  they  could 
not  be  enforced.  Mr.  Sutherland,  In  his 
work  on  Statutory  Construction,  336,  says: 
"Wljen  a  statute  Is  for  revenue  purposes,  as 
Is  a  regulation,  whether  a  contract  which 
violates  the  statute  shall  be  treated  as  wholly 
void  will  depend  on  the  intention  expressed 
In  the  particular  statute.  Unless  the  con- 
trary Intention  is  manifest,  the  contract  will 
be  valid."  Vermont  Loan  &  Trust  Co.  v. 
Hoffman  (Idaho)  49  Pac.  314,  37  L.  R.  A. 
509,  95  Am.  St.  Rep.  186;  6  Thomp.  Corp. 
7957,  and  cases  cited.  Now,  there  Is  no 
claim  or  pretense  that  the  business  In  which 
plaintiff  was  engaged  is  unlawful,  or  In  any 
w^ay  detrimental  to  the  public  Interest,  or 
tliat  it  Is  of  such  a  character  that  the  wel- 
fare of  the  public  demands  that  the  same 
be  restricted  and  put  under  police  regula- 
tion; nor  Is  It  contended  that  such  is  the 
Intent  of  the  constitutional  and  statutory 
provisions  under  consideration,  but  It  is  ad- 
mitted that  their  scope  and  purpose  is  to 
subject  foreign  corporations  to  the  same 
rules  and  regulations  in  the  transaction  of 
business  that  are  Imposed  by  law  upon  do- 
mestic corporations,  and  to  make  them 
amenable  to  the  process  of  the  state  courts. 
Section  352,  Rev.  St  1898,  provides  that  any 
foreign  corporation  falling  to  comply  with 
the  provisions  of  section  351  shall  not  be 
entitled  to  the  benefits  of  the  laws  of  this 
state  relating  to  corporations;    that  is,  they 


could  not  avail  themselves  of  the  right  to 
Invoke  the  law  of  eminent  domain,  could 
not  obtain  franchises,  and  would  be  denied 
all  other  special  privileges  of  which  cor- 
porations may  generally  avail  themselves. 
And  It  Is  further  provided  that  any  person 
acting  as  agent  for  a  foreign  corporation 
which  shall  neglect  or  refuse  to  comply  with 
the  provisions  of  section  351,  Rev.  St  1898, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  personally  liable  on  any  and 
all  contracts  made  for  and  in  behalf  of  such 
corporation  during  the  time  It  shall  remain 
In  default.  Now,  the  Legislature  has  acted 
ou  this  matter,  and  by  section  352  has  de- 
clared what  privileges  shall  be  denied,  ob- 
ligations created,  and  the  penalties  that 
may  be  Inflicted  In  case  foreign  corporations 
engage  in  business  in  this  state  without  hav- 
ing complied  with  the  laws  relating  to  such 
corporations.  And  it  is  to  be  presumed  that 
the  Legislature  deemed  these  a  suffldent 
punishment  for  the  violation  of  the  stat- 
ute referred  to,  otherwise  additional  punish- 
ments and  forfeitures  would  have  been  pro- 
vided for.  Pritts  V.  Palmer,  132  V.  S.  289, 
10  Snp.  Ct  93,  33  L.  Ed.  317;  Kindel  v.  Lith- 
ographing Co.,  19  Colo.  310,  85  Pac.  538,  24 
L.  R.  A.  311;  Northwestern  Mut  Life  Ins. 
Co.  V.  Overholt,  4  Dill.  287,  Fed.  Cas.  No. 
10,338;  Insurance  Co.  v.  Walsh,  18  Mo.  238; 
2  MorawetB,  Priv.  Cor.  665,  666;  Insurance 
Co.  T.  Matthews,  102  Mass.  224;  Lumber 
Co.  T.  Thomas  (W.  Va.)  11  S.  B.  37,  25  Am. 
St.  Rep.  925.  There  can  be  no  question  but 
what  the  withholding  from  foreign  corpora- 
tions falling  to  comply  with  the  laws  of  the 
state  the  privileges  mentioned  in  section 
352,  Rev.  St  1898,  and  the  enforcement  of 
the  penal  provisions  of  said  section  with  the 
same  promptness  and  vigor  that  other  penal 
statutes  are  usually  enforced,  would  Insure 
a  strict  compliance  with  the  provisions  of 
the  Constitution  and  statutes  under  consid- 
eration by  all  foreign  corporations  doing 
business  In  this  state. 

It  is  admitted  that  defendant  received 
from  plaintiff  goods  and  merchandise  of  the 
value  of  $85.70,  with  at  least  an  implied 
promise  that  be,  defendant,  would  In  the 
usual  course  of  business  pay  the  debt  cre- 
ated thereby.  This  he  refused  to  do.  He 
does  not  claim  that  the  transaction  by  which 
the  debt  was  created  is  tainted  with  fraud, 
or  that  the  business  Is  one  that  Is  restricted 
or  prohibited  by  law,  but  his  sole  defense 
is  that  plaintiff  was  incapacitated  to  make 
the  contract  for  reasons  hereinbefore  stated, 
and  that  therefore  he  Is  relieved  from  pay- 
ing an  honest  obligation,  and  that  this  court, 
by  a  strained  construction  of  the  statute 
behind  which  he  Is  attempting  to  shield  him- 
self, ought  to  so  hold.  While  courts  can- 
not disregard  the  plain  meaning  of  a  stat- 
ute, or  depart  from  it  because  its  enforce- 
ment in  accordance  with  its  terms  and  intent 
would  result  In  hardship  and  inconvenience, 
yet  where  a  statute  Is  susceptible  of  two 
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different  constructions,  one  of  wblcb,  if  fol- 
lowed, woald  lead  to  an  absurdity  or  mani- 
fest injustice,  and  tbe  otber,  if  adopted, 
-would  make  tbe  statute  consistent  wltb  rea- 
son  and  Justice,  tbe  latter  will  be  accepted 
by  the  courts  as  tbe  one  intended  by  the  heg- 
islature.  "On  the  general  principle  of  avoid- 
ing injustice  and  absurdity,  any  construction 
should  be  rejected,  if  escape  from  it  were 
possible,  which  enabled  a  person  to  defeat 
or  impair  tbe  obligation  of  bis  contract  by 
bis  own  act,  or  otherwise  to  profit  by  bis  own 
wrong."  Black,  Interp.  of  Laws,  100;  Suth- 
erland, Stat.  Const.  372.  That  the  statutory 
and  constitutional  provision  under  consid- 
eration are  susceptible  of  two  different  con- 
structions in  determining  the  validity  of  con- 
tracts, such  as  tbe  one  now  before  us,  is 
«Tidcnt  from  the  many  conflicting  decisions 
which  have  been  rendered  in  the  different 
states  on  this  question  in  construing  similar 
statutes.  Mr.  Thompson,  in  his  work  on 
Corporations,  vol.  6,  7055,  in  discussing  that 
line  of  decisions  which  bold  that  contracts 
similar  to  the  one  under  consideration  are 
void,  says:  "It  cannot  escape  attention  that 
these  decisions  ignore  the  distinction,  often 
taken  by  enlightened  courts  in  respect  of 
the  validity  of  contracts,  between  contracts 
which  are  merely  malum  prohibitum  and  con- 
tracts which  are  malum  in  se.  Such  deci- 
sions put  tbe  contracts  under  consideration, 
although  perfectly  Innocent  and  meritorious 
In  themselves,  on  tbe  footing  of  contracts 
which  are  essentially  criminal,  corrupt,  or 
fraught  with  moral  turpitude,  or  otherwise 
opposed  to  tbe  public  policy  of  the  state. 
In  leveling  such  contracts  to  the  ground,  and 
In  allowing  their  own  citizens  to  repudiate 
them  on  such  a  plea  while  keeping  the  con- 
sideration, tbe  courts  degrade  the  commer- 
cial morals  of  the  people,  encourage  general 
dishonesty,  expel  capital  from  tbe  state,  and 
hring  its  Judiciary  into  deserved  disrepute." 
And  again,  in  referring  to  this  same  ques- 
tion, he  says:  "The  spectacle  of  the  demoral- 
ization produced  by  Judicial  decisions  which 
uphold  tbe  citizens  of  tbe  state  in  repudiat- 
ing their  honest  engagements  with  foreign 
corporations  on  grounds  having  no  relation 
to  tlie  merits  of  these  engaprements  was  evi- 
dently the  circumstance  which  drove  the  Su- 
preme Court  of  Indiana  to  a  reconsideration 
of  this  question." 

Appellant  cites  and  relies  upon  the  case 


of  Barse  Live  Stock  Co.  t.  Range  Valley 
Cattle  Co.,  supra,  in  support  of  his  con- 
tention that  the  contract  in  question  cannot 
be  enforced.  This  court,  in  that  case,  speak- 
ing through  Mr.  Justice  Miner,  said:  "It  will 
be  conceded  in  the  outset  that,  if  the  con- 
tract upon  which  the  plaintiff's  action  is 
brought  was  made  in  violation  of  a  law  of 
the  Htate,  it  cannot  be  enforced  by  any  court 
in  the  state."  But  tbe  court  held  in  that 
case,  and  properly  so,  that  the  plaintiff,  at 
tbe  time  the  contract  was  made,  was  aot 
doing  business  In  this  state,  as  contemplated 
by  the  provisions  of  tiie  Constitution  and 
statute  in  question.  Therefore,  the  court 
having  held  that  the  plaintiff  in  that  case 
was  not  doing  business  in  this  state,  the 
question  involved  in  the  forei^oing  declara- 
tion of  the  court  was  eliminated  from  tlie 
case,  and  was  no  longer  a  live  issue;  hence, 
while  the  expression  of  the  court  referred 
to  is  entitled  to  respectful  consideration.  It 
cannot  be  regarded  as  a  precedent  by  which 
this  and  other  courts  of  this  state  must  be 
bound. 

The  second  and  third  causes  of  action  are 
based  upon  contracts  which  were  assigned  to 
plaintiff.  The  legality  of  the  transactions  by 
which  these  obligations  were  incurred  on  the 
part  of  defendant  is  not  questioned,  but  it  is 
insisted  that  the  assignments  by  which  plain- 
tiff became  the  owner  of  them  are  illegal  and 
void  because  of  its  failure  to  comply  with 
the  requirements  of  the  constitutional  and 
statutor.v  provisions  referred  to.  It  being 
admitted  that  these  contracts  were  legal  and 
binding  as  between  plaintiff's  assignors  and 
defendant,  it  necessarily  follows  that  plain- 
tiff is  entitled  to  recover  on  them,  unless  this 
court  holds  that  plaintiff  is  worse  than  out- 
lawed in  this  state,  which  appears  to  be 
the  Impoi-t  of  tbe  prevailing  opinion  written 
by  Mr.  Justice  BARTCH  in  this  case,  and. 
in  tbe  language  of  Chief  Justice  Taney,  in 
the  celebrated  Dred  Scott  decision  (Ured 
Scott  V.  Sandford,  19  How.  407,  15  L.  Ed. 
691),  Ikas  no  rights  which  a  white  man  is 
bound  to  respect;  which  rule,  applied  to  this 
case,  includes  all  persons,  both  natural  and 
artificial. 

I  am  unable  to  concur  with  my  Brethren 
in  the  conclusions  reached  by  them,  as  I 
am  of  the  opinion  that  the  Judgment  of  the 
district  court  should  be  affirmed,  and,  for 
the  reasons  herein  stated,  dissent  therefrom. 


Digitized  by 


Google 


Or4 


STATE  T.  GUOLIELIfO. 


677 


<«  Or.  40) 

STATE  r.  LEB. 
(SnpKine  Court  of  Oregon.    Feb.  20,  1005.) 

ULXCXHY— PBOOr  OW  OTHEB  CBIUKS— OHABACTXB 
OF  DEFENDAnT. 

1,  On  k  prosecution  for  larceny  of  a  calf,  after 
the  prosecutor  hns  testified  on  cross-examination 
that  his  "feelings  have  not  been  good  toward" 
the  defendant,  it  is  error  to  allow  him  to  ex- 
plain why  by  stuUng  that  it  was  the  general 
•upposition  that  he  had  "been  gettine  away 
with  cattle,"  as  the  testimony  toids  to  snow  the 
commission  by  defendant  of  crimes  other  than 
the  one  charged,  and  that  his  general  character 
la  bad. 

2.  Evidence  as  to  defendant's  general  reputa- 
tion or  bad  character  is  not  admissible  nntU  he 
has  himself  put  his  character  in  issue. 

[Ed.  Note. — For  cases  in  point,  see  toL  14, 
Cent.  Dig.  Criminal  I«w,  {  S3d.] 

Appeal  from  Orcuit  Court,  Washington 
County;   ThomaB  A,  McBrlde,  Judge. 

James  Q.  Lee  was  convicted  of  larceny, 
■nd  appeals.    Rerersed. 

Henry  E.  McGinn  and  H.  T.  Bagley,  for 
appellant.  Harrisou  Allen,  Dlat  Atty.,  and 
K.  B.  Tongue,  for  the  State. 

BBAN,  3.  The  defendant  was  tried  and 
convicted  of  the  larceny  of  a  calf,  the  prop- 
erty of  one  Dennis.  From  the  Jndgment  sen- 
tencing him  to  the  penitentiary  he  appeals. 

Dennis  was  a  witness  for  the  state,  and 
gave  material  testimony  tending  to  support 
the  theory  of  the  prosecution.  On  cross-ex- 
amination he  was  asked,  "Your  feelings  have 
not  been  good  toward  blm  (the  defendant]?" 
■nd  replied,  "No."  He  was  then  asked,  "Ton 
and  Mr.  Boyd  are  known  to  be  the  enemies 
of  Mr.  Lee?"  and  answered,  "I  don't  know 
liow  It  Is  known.  Q.  What  Is  the  fact  about 
ItT  A.  I  don't  bear  him  any  111  will,  only  It 
Is  the  general  supposition  up  there" —  Here 
objection  was  made  to  the  witness  further 
answering  the  question,  but  It  was  overrul- 
ed, and  be  continued:  "That  Mr.  Lee  has 
been  getting  away  with  cattle.  There  has 
been  a  good  many  cattle  missing  up  there  for 
years,  and  for  that  reason  I  have  no  particu- 
lar friendship  for  him,  or  any  one  else  that 
Is  in  that  kind  of  business."  A  motion  was 
made  to  strike  out  all  the  testimony  of  the 
witness  after  the  words  "HI  will,"  but  It  was 
overruled,  the  court  saying,  "I  think  he  has 
a  right  to  explain  why."  These  rulings  were 
erroneous,  because  the  evidence  objected  to 
tended  to  show  the  commission  by  the  de- 
fendant of  crimes  other  than  the  one  charged 
against  him,  or  to  prove  his  general  bad  char- 
acter. Proof  of  the  commission  of  a  criOM 
unconnected  with  that  alleged  in  the  indicts 
ment  or  information  cannot  be  given  against 
a  defendant  (State  y.  Baker,  23  Or.  441,  S2 
Pac.  161;  State  r.  O'Donneil,  36  Or.  222,  61 
Pae.  892;  State  ▼.  McDantel.  30  Or.  161,  173, 
0S  Pac.  620),  nor  is  evidenctt  of  bla  general 
reputation  or  bad  character  admissible  until 
lie  has  himself  put  liis  cbaractor  in  issue 
<Wharton,  Crlm.  Ev.  i  64).  It  Is  nrjtued  by 
the  ftate  that  the  testimony  objected  to  was 
79  P.— 3Z 


the  legitimate  result  of  the  cross-examina- 
tion, and  merely  tended  to  explain  the 
grounds  of  the  feelings  or  bias  of  the  witness 
toward  the  defendant  The  hostility  of  a 
witness  to  the  party  against  whom  be  to 
testifying  affects  hia  credibility,  and  the  ex- 
tent thereof  Is  a  proper  subject  of  cross-ex- 
amination. When  ancb  ^Lamination  dla- 
closes  that  the  witness  is  biased  or  hostile 
to  the  party  against  whom  he  is  testifying, 
he  has  a  right  to  state,  without  entering  In- 
to particulars,  the  grounds  of  such  bias  or  ill 
will.  State  V.  Warren,  41  Or.  340,  69  Pao. 
679;  Ellsworth  v.  Potter,  41  Vt  687;  Flncher 
▼.  State,  58  Ala.  216.  But  here  the  witness 
denied  that  he  had  any  ill  will  or  bias  toward 
the  defendant,  except  such  as  might  arise 
from  the  general  supposition  that  he  had 
been  committing  other  crimes.  The  eTldenca 
did  not  go  to  an  explanation  of  the  personal 
feelings  of  the  witness.  Its  manifest  tend- 
ency was  to  show  the  general  reputation  of 
the  defendant,  and  not  to  explain  the  01  win 
or  bias  of  the  witness. 
Judgment  reversed,  and  new  trial  ordered. 


(M  Or.  oo) 
STATE  T.  GUGLIBLMO. 
(Saprem*  Court  of  Oregon.     Feb.  20,  1005.) 

CXIllINAL   I.AW— INFOBUATIOR— COKSTETUTIOII* 

AUTV— VEBIFICATIOW— PBBPABATIOK    BT 

DIHTRICr  ATTOBNKT'S  DEPUTT. 

L  Since  indictment  by  a  grand  Jury  Is  not 
necessary  to  an  accusation  of  crime,  or  due 
conviction  thereof,  within  Const.  U.  S.  Amend. 
14,  declaring  that  no  person  xhall  be  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law,  a  conviction  of  a  crime  charged  by  a* 
information  filed  by  the  district  attorney,  as 
authorized  by  Act  Feb.  17,  1899  (Laws  1899,  Pl 
99 ;  B.  ft  C.  Comp.  H  1258-1264),  waa  not  fa 
violation  of  the  amendnient. 

2.  Under  Const  art  7,  {  18,  regulating  the  se- 
lection and  impaneling  of  grand  juries  and  pre- 
sentments, and  authorizing  the  Legislature  to 
modify  or  change  them.  Act  Feb.  17,  1889 
(Laws  1899,  p.  99),  empowering  and  requiring 
district  attorneys  to  file  informations  charging 
crimes,  and  reserving  to  circuit  courts  right  ts 
convene  grand  Juries  when  deemed  adv^aUe^ 
wan  a  proper  exerdse  of  the  Legislature's 
power. 

S.  The  form  of  Indictment  prescribed  by  B.  A 
C.  Comp.  S  1304,  omits  a  recital  of  the  oath 
of  the  grand  Jurors:  by  section  1271,  an  oath  is 
required  to  be  administered  to  grand  Jurors  \»- 
fore  they  can  enter  on  the  discharge  of  their  du- 
ties; and  by  section  TSS,  snbd.  IS,  It  la  to  be 
presumed  that  official  duty  has  been  regularly 
performed.  Held,  that  an  indictment  comply- 
ing with  the  form,  though  omitting  a  recital  of 
the  oath  of  the  grand  Jurors,  is  sumdent 

4.  CJonst  art  1,  {  9,  declares  that  no  warrant 
shall  issue,  but  upon  probable  cause,  supported 
by  oath  or  aOIrmation.  B.  ft  C.  Comp.  {  1581. 
defines  an  information  as  the  allegation  or  state- 
ment made  before  a  magistrate  and  verified  bj 
the  oath  of  the  party  making  it  that  a  person 
has  been  guilty  of  some  crime ;  by  section  1584, 
the  magistrate  must  examine  the  Informant  on 
oath,  and  cause  his  written  statement  to  be 
subscribed  by  him  ;  and  by  section  1585,  if  sat- 
isfied tliat  the  crime  has  Deen  committed,  and 
that  there  is  probable  cause  to  believe  the  per- 
son charged  guilty,  he  must  issue  a  warrant 
Held,  that  it  Is  not  necessary  that  an  informa> 
tion  filed  by  a  district  attornety  of  the  pi-opei 
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judicial  district  be  Tcrified,  Inasmuch  as  the 
official  oath  of  the  attorney  supplies  the  neces- 
sarv  oath  or  affirmation. 

5.  A  motion  to  set  aside  an  information  in  a 
criminal  case  on  the  gronnd  that  it  was  not 
found,  indorsed,  or  presented  as  required  by 
law  was  insufficient  to  challenge  the  appoint- 
ment of  the  deputy  district  attorney  who  pre- 
pared and  filed  the  information. 

G.  Where,  in  a  criminal  case,  it  appeared  that 
the  information  was  prepared  and  filed  by  a 
deputy  district  attorney,  the  court  was  presum- 
ed to  be  cognizant  of  the  measure  of  the  dep- 
uty's powers,  and  no  proof  of  the  appointment 
of  the  deputy  was  necessary. 

7.  Const  art.  Ifi,  §  3.  declares  that  every  per- 
son elected  or  appointed  to  any  office  under  the 
Constitution  shall  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  of  the 
state.  Article  7,  5  17.  provides  for  the  appoint- 
ment of  district  attorneys,  and  there  is  no  stat- 
ute requiring  a  deputy  district  attorney  to  take 
an  oath  of  office.  Held,  that  where  an  informa- 
tion charging  a  crime  was  prepared  and  filed  by 
a  deputy  district  attorney  appointed  under  the 
authority  of  B.  &  C.  Comp.  |  2927,  as  amended 
by  Act  Dec.  '28,  1903  (Sp.  Laws  1903,  p.  32) 
the  name  of  the  district  attorney  being  signed 
to  the  information,  and  the  district  attorney 
causing  the  defendant  to  go  to  trial  on  the  in- 
formation, the  information  was  not  insufficient, 
on  the  gronnd  that  it  was  not  verified;  it  be- 
ing, in  effect,  verified  by  the  district  attorney 
under  bis  official  oath. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Frank  GugUelmo  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Affirm- 
ed. 

Pan  R.  Murphy  and  Ralph  E.  Moody,  for 
appellant.  A.  M.  Crawford,  Atty.  Gen.,  and 
John  Manning,  Ulst.  Atty.,  for  the  State. 

MOORE,  J.  The  defendant,  Frank  Gug- 
Uelmo, was  Informed  against,  tried,  and 
convicted  of  the  crime  of  murder  In  the 
first  degree,  alleged  to  have  been  commit- 
ted In  Multnomah  county  June  14,  1904.  hy 
killing  one  Freda  Guarascla,  and  from  the 
Judgment  which  followed  he  appeals. 

It  Is  Insisted  by  his  counsel  that  the 
court  erred  In  denying  their  motion  to  set 
aside  the  Information  on  the  ground  that 
it  violated  the  fourteenth  amendment  of  the 
Constitution  of  the  Tnlted  States,  and  was 
also  repugnant  to  section  18  of  article  7  of 
that  of  this  state.  It  Is  argued  that  these 
sections  of  organic  law  guaranty  to  every 
suspected  person  the  right  to  be  charged  by 
Indictment  found  and  returned  by  a  grand 
Jury,  before  he  can  be  required  to  plead; 
that,  though  our  state  Constitution  authorizes 
the  Legislature  to  "modify  or  abolish"  grand 
Juries,  it  must  do  so  either  by  increasing  or 
diminishing  the  number  of  "the  most  com- 
petent of  the  prominent  citizens  of  the  coun- 
ty" of  which  that  body  Is  composed  (State 
V.  Lawrence,  12  Or.  297,  7  Pac.  116;  Zabrls- 
kie  V.  Hackensack.  etc.,  Ry.  Co.,  18  N.  J. 
E(i.  178,  !H)  Am.  Dec.  6171.  or  by  totally 
abrogating  the  system;  that  the  act  of  Feb- 
ruary 17.  1899  (B.  &  C.  Comp.  it  12.-)8-12641, 
empowering  the  trial  court  to  convene  a 
grand  jury,  demonstrates  that  such  Inquisi- 


torial body  has  not  been  abolished,  nor  has 
it  been  modified,  for  the  authority  attempt- 
ed to  be  conferred  by  that  act  upon  the  dis- 
trict attorney  to  charge  the  commission  of 
crimes  by  information  only  Is  the  substitu- 
tion of  a  single  person,  not  chosen  In  the 
manner  prescribed  by  the  fundamental  law 
of  this  state  for  the  selection  of  grand  Ju- 
rors. This  question  was  duly  considered  in 
the  case  of  State  v.  Tucker,  36  Or.  291,  01 
Pac.  894,  51  L.  R.  A.  240,  and  decided  ad- 
versely to  the  defendant's  contention;  and. 
believing  that  the  conclusion  there  reacheil 
is  supported  by  reason  and  authority,  we 
adiiere  to  and  reaffirm  the  legal  principles 
thus  announced.  Hurtado  v.  California,  110 
U.  S.  516,  4  Sup.  Ct.  292,  28  L.  Bd.  232: 
Bolln  V.  Nebraska,  176  U.  S.  83,  20  Sup.  Ct. 
287,  44  L.  Ed.  382.  In  In  re  Boulter,  5  Wyo. 
329.  40  Pac.  520,  Mr.  Chief  Justice  Groesbeok. 
In  a  very  able  opinion,  answers  the  ques- 
tions presented  by  defendant's  cotmsel  on 
this  branch  of  the  case,  and  shows  that  the 
doctrine  contended  for  herein  is  without 
merit 

The  defendant,  never  having  had  or  waiv- 
ed a  preliminary  examination,  was  charged 
with  the  commission  of  the  alleged  crime  by 
an  information  not  sworn  to  by  any  person, 
upon  filing  which  the  court  ordered  a  bench 
warrant  to  be  Issued  for  his  arrest,  though 
he  was  then  in  custody;  having  been  ap- 
prehended for  the  crime  with  the  commission 
of  which  he  was  charged.  It  Is  maintained 
by  his  counsel  that  this  warrant  was  Issued 
without  probable  cause,  because  It  was  not 
supported  by  oath  or  affirmation,  and  that 
an  error  was  committed  in  overruling  the 
motion  to  set  aside  the  information,  based 
on  the  ground  that  it  violated  section  9  of 
article  1  of  the  Constitution  of  this  state, 
prohibiting  the  issuing  of  warrants  for  the 
arrest  of  any  person,  except  upon  probable 
cause,  supported  by  oath  or  affirmation.  At 
common  law  the  commission  of  crimes  was 
charged  either  by  Indictment  or  information, 
depending  in  most  instances  upon  the  grade 
of  the  offense.  An  Indictment  was  an  ac- 
cusation at  the  suit  of  the  sovereign,  based 
on  the  oath  of  12  men  of  the  county  wherein 
I  the  offense  was  committed.  2  Hawk.  P. 
I  C.  287.  The  form  usually  prescribed  for 
i  the  commencement  of  an  Indictment  was. 
after  stating  the  venue,  as  follows:  "Thi'» 
Jurors  for  our  lady  the  Queen  upon  their 
oath  present,"  etc.  1  Archbold,  Crlm.  Pr. 
&  PI.  *76.  Sir  Matthew  Hale,  in  speaking 
of  the  caption  of  a  written  accusation,  and 
of  the  necessity  of  stating  therein  the  oath 
of  the  Jurors,  says:  "It  must  return  that 
the  Indictment  was  made  per  sacramentum." 
2  Hale's  P.  C.  107.  The  form  of  Indictment 
prescribed  by  the  Legislative  Assembly  of 
tills  state  omits  a  recital  of  the  oath  of  the 
grand  jurors.  B.  &  C.  Comp.  i  1304.  Be- 
fore tlie  grand  Jury  can  enter  upon  the  dis- 
charge of  their  duties,  however,  an  oath  Is 
re<]uired  to  be  administered  to  them,  the 
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form  of  which  Is  also  ordained.  Id.  {  1271. 
It  has  been  repeatedly  held  in  this  state 
that  the  form  of  indictment  given  in  the 
statute  was  suffident.  State  v.  Dodson.  4 
Or.  64;  State  v.  Spencer,  6  Or.  152;  State 
V.  Brown,  7  Or.  186;  State  t.  Lee  Yan  Yan. 
10  Or.  365;  State  v.  Ah  Lee,  18  Or.  540.  23 
Pac.  424.  In  civil  actions  It  is  mineces- 
aary  to  allege  a  fact  which  the  law  will 
presume.  Bliss,  Code  PI.  <3d  Ed.)  t  175. 
It  will  be  presumed  that  official  duty  has 
been  regularly  performed  (B.  &  C.  Comp.  § 
788,  subd.  15);  and  hence,  arguendo,  it  would 
seem  that  an  indictment  complying  with 
the  form  recommended  by  the  Legislative 
Assembly,  though  omitting  a  recital  therein 
of  the  oath  of  the  grand  Jurors,  was  suffi- 
cient. 

At  common  law  an  information  was  a  sur- 
mise or  suggestion  upon  record,  made  on 
behalf  of  the  sovereign  to  a  court  of  criminal 
jurisdiction,  charging  a  person  with  the  com- 
mission of  a  misdemeanor.  Wilkes  v.  The 
King,  6  Brown,  Pari.  Cases.  345;  United 
States  V.  Tureaud  (C.  C.)  20  Fed.  621.  "In- 
formations," says  a  text-writer,  referring  to 
such  accusations  made  under  the  ancient 
rule,  "are  of  two  kinds:  First,  such  as  are 
merely  at  the  suit  of  the  King;  secondly, 
such  as  are  partly  at  the  suit  of  the  King, 
and  partly  at  the  suit  of  the  party."  2 
Hawk.  P.  C.  356.  Blackstone,  speaking  of 
criminal  Informations,  in  distinguishing  the 
two  kinds,  exhibited  in  the  name  of  the 
King,  says:  "First,  those  wliich  are  truly 
and  properly  his  own  suits,  and  filed  ex 
officio  by  his  own  Immediate  officer,  the  At- 
torney General;  secondly,  those  in  which, 
though  the  King  is  the  nominal  prosecutor, 
yet  it  is  at  the  relation  of  some  private 
person  or  common  informer;  and  they  are 
illed  by  the  King's  coroner  and  attorney  in 
the  Court  of  King's  Bench,  usually  called 
the  'Master  of  the  Crown  Office,'  who  Is 
for  this  purpose  the  standing  officer  of  the 
public.  The  objects  of  the  King's  own  pros- 
ecutions, filed  ex  officio  by  his  own  Attor- 
ney General,  are  properly  such  enormous 
misdemeanors  as  peculiarly  tend  to  disturb 
or  endanger  his  government,  or  to  molest  or 
affront  him  in  the  regular  discharge  of  his 
royal  functions.  For  offenses  so  high  and 
dangerous,  in  the  punishment  or  preven- 
tion of  which  a  moment's  delay  would  be 
fatal,  the  law  has  given  to  the  crown  the 
power  of  Immediate  prosecution,  without 
waiting  for  any  previous  application  to  any 
other  tribunal,  which  power,  thus  neces- 
sary not  only  to  the  ease  and  safety,  but  even 
to  the  very  existence,  of  the  executive  mag- 
istrate, was  originally  reserved  in  the  great 
plan  of  the  English  Constitution,  wbereiu 
provision  is  wisely  made  for  the  due  pres- 
ervation of  all  its  parts.  The  objects  of  the 
other  species  of  Informations  filed  by  the 
master  of  the  crown  office  upon  the  com- 
plaint or  relation  of  a  private  subject  are 
any  gross  and  notorious  misdemeanors,  riots. 


batteries,  libels,  and  other  immoralities  of 
any  atrocious  kind,  not  peculiarly  tending 
to  disturb  the  government  (for  those  arc 
left  to  the  care  of  the  Attorney  General), 
but  which,  on  account  of  their  magnitude 
or  pernicious  example,  deserve  the  most  pub- 
lic animadversion."  4  Bl.  Com.  *3«8.  In 
the  reign  of  Henry  VII,  the  remedy  by  in- 
formation, exhibited  on  leave  of  court  by 
the  master  of  the  crown  offii«,  became  the 
means  of  great  oppression  to  the  subjects 
of  England,  and  so  continued  with  little 
abatement  until  4  and  5  William  and  Mary, 
e.  11,  and  c.  18,  which  provided,  in  effect, 
that  the  clerk  of  the  crown.  In  the  court 
of  the  King's  Bench,  should  not,  without 
express  authority,  to  be  given  by  the  court 
when  in  session,  exhibit,  receive,  or  file  any 
information  for  any  of  the  causes  for  which 
it  was  allowable,  nor  issue  any  process  there- 
on, without  taking  a  recognizance  from  the 
person  procuring  such  information  to  be 
exhibited,  but  that  the  act  should  not  ex- 
tend to  any  other  information  than  such  as 
should  be  exhibited  In  the  Court  of  King's 
Bench  by  the  master  of  the  crown  office.  2 
Hawk.  P.  O.  358.  This  learned  author,  after 
quoting  the  acts,  the  substance  of  which 
is  here  given,  makes  the  following  declara- 
tion: "From  whence  it  follows  that  informa- 
tions exhibited  by  the  Attorney  General  re- 
main as  they  were  at  the  common  law." 
In  King  v.  JoUlffe,  4  Dnrn.  &  E.  285,  Lord 
Chief  .Justice  Kenyon,  referring  to  the  act 
regulating  the  exhibition  of  informations  by 
the  master  of  the  crown  office,  says:  "Be- 
fore the  statute  4  &  5  W.  &  M.  c.  18,  It  was 
in  the  power  of  any  individual  to  file  an  in- 
formation, without  disclosing  to  the  court 
the  grounds  on  which  It  was  exhibited. 
But  tliat  practice  being  attended  with  the 
inconveniences  recited  in  the  preamble  to 
that  statute,  it  was  enacted  that  no  informa- 
tion should  be  filed  without  the  express  or- 
der of  the  court,  publicly  given.  That  stat- 
ute does  not  enumerate  the  grounds  which 
are  sufficient  to  enable  us  to  grant  the  in- 
formation, but  the  Legislature  left  it  to 
our  discretion,  trusting  that  we  should  not 
so  far  transgress  our  duty  as  to  go  beyond 
the  rules  of  sound  discretion.  In  ordinary 
cases  affidavits  are  sworn  in  the  court  for 
the  express  purpose  of  praying  an  informa- 
tion upon  them,  but  that  does  not  preclude 
us  from  granting  an  information  on  affida- 
vits equally  authentic,  although  not  made 
for  that  purpose."  Sir  James  Fitzjames 
Stephen,  In  his  History  of  the  Criminal  Law 
of  England  (volume  1,  p.  296),  in  referring 
to  the  act  of  1692,  regulating  informations 
exhibited  by  the  master  of  the  crown  office, 
also  observes:  "The  practical  result  of  this 
statute  has  l>eeu  to  make  a  motion  for  a 
criminal  information  practically  equivalent 
to  a  proceeding  before  magistrates  in  order 
to  the  committal  of  the  accused."  This  dis- 
tinguished Jurist,  on  the  page  of  his  valua- 
ble work  preceding  that  from  which  the  fore- 
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going  excerpt  Is  taken,  in  referring  to  tlie' 
statute  of  1494  (11  Hen.  VII,  c.  3),  remarks: 
"This  act  was  the  one  under  wlilcb  Empson 
and  Dudley  earned  their  obscure  Infamy." 
Blackstone,  allnding  to  the  act  last  refer- 
red to,  and  also  to  another  ordained  In  the 
reign  of  the  same  sovereign,  makes  the  fol- 
lowing statement:  "But  Trhen  the  statute 
8  Hen.  VII,  c.  Ij  had  extended  the  jurisdic- 
tion of  the  Court  of  Star  Chamber,  the  mem- 
bers of  which  were  the  sole  Judges  of  the 
law,  the  fact,  and  the  penalty,  and  when 
the  statute  11  Hen.  VII,  c.  3,  bad  permit- 
ted informations  to  be  brought  by  any  in- 
former upon  any  penal  statute,  not  extend- 
ing to  life  or  member,  at  the  assizes  or  be- 
fore the  justices  of  the  peace,  who  were  to 
hear  and  determine  the  same  according  to 
their  own  discretion,  then  it  was  that  the 
legal  and  orderly  jurisdiction  of  the  Court 
of  King's  Bench  fell  Into  disuse  and  oblivion, 
and  Empson  and  Dudley  (the  wicked  in- 
struments of  King  Henry  VII),  by  hunting 
out  obsolete  penalties,  and  this  tyrannical 
mode  of  prosecution,  with  other  oppressive 
devices,  continually  harassed  the  subject 
and  sliamefully  enriched  the  crown."  4  BI. 
Com.  *310.  It  was  the  fear,  undoubtedly 
entertained  by  the  citizens  of  this  country, 
that  a  violation  of  the  rights  of  personal  lib- 
erty, as  practiced  in  England  in  the  reign 
of  King  Henry  VII,  might  possibly  be  re- 
peated to  their  injury,  that  prompted  Con- 
gress to  propose  and  secure  the  adoption  of 
the  fourth  amendment  to  the  Constitution 
of  the  United  States.  As  this  amendment 
was  never  Intended  to  limit  the  powers  of 
the  states  in  respect  to  their  own  people,  but 
was  designed  to  operate  on  the  national  gov- 
ernment only  (Spies  t.  Illinois,  123  U.  S.  131. 
8  Sup.  Ct.  21,  22,  81  L.  Ed.  80;  BoUn  v. 
Nebraska,  176  U.  S.  83,  20  Sup.  Ct.  287,  44 
lu  Ed.  382),  the  framers  of  the  Constitution 
of  this  state  embodied  the  substance  there- 
of in  the  Bill  of  Bights,  which  declares:  "No 
law  shall  violate  the  right  of  the  people  to 
be  secure  In  their  persons,  houses,  papers 
and  effects,  against  unreasonable  search  or 
seizure;  and  no  warrant  shall  issue  bat  up- 
on probable  cause,  supported  by  oath  or  af- 
firmation, and  particularly  describing  the 
place  to  be  searched,  and  the  person  or 
thing  to  be  seized."  Const.  Or.  art  1,  S  9. 
This  restrictive  clause  has  I)een  incorporated 
Into  the  statute  of  this  state,  which,  so  far 
as  deemed  involved  herein,  is  as  follows: 
An  information  is  the  allegation  or  state- 
ment made  before  a  magistrate,  and  veri- 
fied by  the  oath  of  the  party  making  It, 
that  a  person  has  been  guilty  of  some  desig- 
nated crime.  B.  &  C.  Comp.  f  1581.  When 
complaint  is  made  to  a  magistrate  of  the 
commission  Of  a  crime,  he  must  examine  the 
Informant  on  oath,  and  reduce  his  statement 
to  writing,  and  cause  the  same  to  be  8ul>- 
scrlbed  by  him,  and  also  take  the  depositions 
of  any  witnesses  that  the  informant  may 
produce    in    support   thereof.      Id.    i    1584. 


Thereupon,  if  the  magistrate  he  satisfied 
that  the  crime  complained  of  has  been  com- 
mitted, and  that  there  is  probable  cause  to 
believe  ttiat  the  person  charged  has  com- 
mitted it,  he  most  issue  a  warrant  of  ar- 
rest. Id.  8  1585.  The  necessity  of  satisfy- 
ing the  magistrate  tliat  the  crime  complain- 
ed of  has  been  perpetrated,  and  that  there 
is  probable  cause  to  believe  that  the  person 
charged  has  committed  it,  as  a  condition 
precedent  to  the  issuing  of  a  warrant  of  ar- 
rest, is  analogous  to  the  leave  of  court 
which  the  master  of  the  crown  office  in  Eng- 
land was  obliged  to  secure  before  he  was 
permitted  to  exhibit  an  Information  in  the 
name  of  his  sovereign. 

At  common  law  the  Attorney  Oeneral,  ex 
officio,  was  invested  with  a  discretionary  pow- 
er of  filing  Informations  charging  the  commis- 
sion of  misdemeanors,  and  hence  he  was 
not  obliged  to  ask  for  or  obtain  leave  of  court 
Iiefore  exorcising  the  responsibility  that  de- 
volved upon  him  by  virtue  of  his  office.  4 
Bl.  Com.  •309.  Thus,  in  Rex  v.  Phllipps.  8 
Burr.  1564,  it  was  ruled  that  the  Attorney 
General  had  a  right  himself,  ex  officio,  to 
exMbit  an  Information  without  leave  of 
court;  liord.  Mansfield  saying:  "This  is  not 
a  case  within  the  act  of  4  W.  &  M.  c.  18." 
To  the  same  effect  is  Rex  v.  Mayor  of  Ply- 
mouth, 4  Burr.  2069,  In  which  case  the  same 
learned  justice  also  remarked:  "If  it  ap- 
pears to  the  King's  Attorney  General  to  be 
right  to  grant  an  information,  he  may  do  it 
himself.  If  he  does  not  tblnk  it  so,  he  can- 
not expect  us  to  do  It."  The  discretionary 
power  vested  in  and  exercised  by  the  Attor- 
ney General  at  common  law  devolves,  in  this 
country,  in  the  at>8ence  of  any  statutory  reg- 
ulations, on  the  district  attorneys  (State  t. 
Douglas  County  Rood  Co.,  10  Or.  198;  State 
ex  rel.  v.  Lord,  28  Or.  498,  43  Pac.  471,  31 
L.  R.  A,  478),  who  are  entitled  to  prosecute 
persons  for  the  commission  of  crimes  by  In- 
formation, as  a  right  pertaining  to  thdr  of- 
fice, and  without  leave  of  court  (1  Bishop. 
New  Crim.  Proced.  f  144;  State  v.  Kyle,  166 
Mo.  287,  65  8.  W.  763,  56  L.  R.  A.  113). 
"Therefore,"  says  Mr.  Justice  Thomas  in 
State  V.  Ransberger,  106  Mo.  135,  17  S.  W. 
290,  "when  the  prosecuting  attorney  files  an 
Information,  it  is  always  official.  It  is  his 
accusation,  and  for  it  he  is  responsible."  In 
Territory  v.  Cntinola,  4  N.  M.  160,  14  Pac. 
800,  it  was  held,  notwithstanding  the  fourth 
amendment  of  the  Constitution  of  the  Unit- 
ed States  was  in  force  in  the  territory  of 
New  Mexico,  that,  under  the  rules  of  the 
common  law,  as  adopted  in  this  country.  It 
was  not  essential  that  an  information  filed 
ex  officio  by  a  prosecuting  attorney,  char- 
ging the  commission  of  a  misdemeanor, 
should  be  supported  by  affidavit.  In  that 
case  the  court  criticises  the  decision  of  Bil- 
lings, J.,  in  United  States  v.  Tureaud  (C.  C.) 
20  Fed.  621,  cited  by  defendant's  counsel, 
and  states  that  the  part  of  the  opinion  relied 
upon  "is  the  mere  dictum  of  the  Judge,  and 
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cnnnot  be  regarded  as  authority."     Section 

11  of  article  2  of  the  Constitution  of  MU- 
Bouri,  adopted  October  30,  1875.  declares  that 
no  warrant  to  seize  any  person  shall  Issue 
without  probable  cause,  supported  by  oath 
or  affirmation  reduced  to  writing.     Section 

12  of  article  2  of  the  organic  law  of  that 
state,  which  originally  provided  for  the  pros- 
ecution of  felonies  by  indictment  only,  was 
amended,  by  resolution  of  the  Legislature, 
which,  baring  been  adopted  by  a  vote  of  the 
people,  took  effect  December  19,  1900,  sub- 
stituting the  following  in  lieu  of  the  former 
clause,  to  wit:  "No  person  shall  be  prose- 
cuted criminally  for  felony  or  misdemeanor 
otherwise  than  by  Indictment  or  Information, 
which  shall  be  concurrent  remedies,  but  this 
shall  not  be  construed  to  apply  to  cases 
arising  in  the  land  or  naval  forces  or  In 
the  militia  when  In  actual  service  in  time  of 
war  or  public  danger."  Laws  Mo.  1899,  p. 
382,  After  this  amendment  was  adopted.  It 
was  held,  notwithstanding  the  Constitution 
of  that  state  required  the  oath  or  afflrmntlou 
supporting  the  probable  cause  to  be  reduced 
to  writing,  that  a  prosecuting  attorney  might 
file  a  criminal  informatiou  based  on  his  offi- 
cial oath.  State  v.  Kyle,  106  Mo.  28T,  65  S. 
W.  ~(Si.  56  L.  R.  A.  115;  State  v.  Pohl,  170 
Mo.  422,  70  S.  W.  600;  State  v.  Fletchall,  31 
Mo.  App.  290;  State  v.  Wlllison,  36  Mo.  App. 
373;  State  v.  Parker,  39  Mo.  App.  116. 

The  Bill  of  Rights  of  this  state  does  not 
demand  that  the  oath  or  affirmation  sus- 
taining the  probable  cause  shall  be  reduced 
to  writing,  nor  does  our  statute  require  an 
information  charging  the  commission  of  a 
crime  to  be  rerifled;  and.  in  the  absence  of 
any  enactment  on  the  subject,  the  rules  of 
the  common  law  in  relation  to  informations 
exhibited  by  tlie  Attorney  General  are  ap- 
plicable and  c-ontrolling.  The  district  attor- 
ney of  the  proper  Judicial  district  in  this 
state  is  responsible  for  all  informations  filed, 
and  is  not  obliged  to  obtain  leave  of  court  to 
discharge  his  duty  in  this  particular  before 
he  Is  permitted  to  exercise  the  discretion 
with  which  the  law  invests  him.  As  the  cir- 
cuit court  Is  axitborlzed  to  convene  a  grand 
Jury  when  deemed  advisable  (B.  &  C.  Oomp. 
I  1264),  indictments  and  informations  are 
therefore  concurrent  remedies,  and,  as  the 
former  means  of  charging  the  commission  of 
a  crime  Is  based  on  and  supported  by  the 
oath  of  the  grand  Jurors,  which  fact,  in  this 
state,  need  not  be  recited  in  the  written  ac- 
cusation, 80  an  information,  under  our  stat- 
ute, need  not  be  verified,  for  the  official 
oath  of  the  person  whose  duty  it  is  to  prose- 
cute the  formal  charge  complies  with  the 
requirement  of  the  organic  act  and  supplies 
the  necessary  oath  or  affirmation,  thereby 
supporting  the  probable  cause. 

It  is  contended  by  defendant's  counsel  that 
the  district  attorney  for  the  Fourth  Judicial 
District  did  not  prepare  or  file  the  Informa- 
tion herein,  and  hence  the  court  erred  In  de- 
nying their  motion  to  set  It  aside.    Jc!:n 


Manning,  the  office-  mentioned,  having  been 
called  as  a  witness  by  defendant's  counsel, 
testified  that  his  signature  to  the  information 
was  not  affixed  by  him,  and  that  he  was  not 
In  Portland  the  day  the  Information  was 
filed.  L.  C.  Hartman  and  J.  P.  Fones,  whose 
names  are  Indorsed  on  the  information,  ap- 
pearing as  defendant's  witnesses,  severally 
testified  that,  in  furnishing  evidence  as  a 
basis  for  the  Information,  they  were  sworn 
and  examined  in  the  office  of  the  district 
attorney  by  a  deputy.  That  part  of  the  stat- 
ute authorizing  a  prosecuting  officer  to  nomi- 
nate representatives  is  as  follows:  "A  dis- 
trict attorney,  during  his  continuance  in  of- 
fice, shall  be  entitled  to  appoint  as  many 
deputies  in  each  county  as  be  may  deem  nec- 
essary, and  may,  by  a  written  appointment  fil- 
ed with  the  clerk  of  the  circuit  court  of  the 
couuty,  authorize  such  deputies,  or  any  of 
them,  to  attend  upon  the  sittings  of  the 
grand  Jury,  and  to  attend  to  and  transact 
all  business  pertaining  to  the  district  attor- 
ney's office."  B.  &  C.  Oomp.  {  2927,  as 
amended  by  act  of  December  28,  1903  (Sp. 
I>aw8  Or.  1903,  p.  32).  No  evidence  was  of- 
fered at  the  trial  tending  to  show  that  the 
appointment  of  the  deputy  who  signed  the 
name  of  the  district  attorney  to  the  informa- 
tion was  in  writing,  or  the  extent  of  the  pow- 
er delegated  to  him.  At  common  law,  though 
the  Attorney  General  was  authorized  to  ex- 
hibit informations,  without  leave  of  court, 
charging  the  commission  of  misdemeanors. 
If  that  office  was  vacant  the  Solicitor  Gen- 
eral was  empowered  to  discharge  that  duty. 
In  Wilkes  v.  The  King,  6  Brown,  Pari. 
Cases,  345,  It  was  ruled  that  notice  of  the 
right  of  the  Solicitor  General  to  exhibit  an 
information  would  be  taken,  without  proof 
of  the  vacancy  In  the  office  of  Attorney  Gen- 
eral. In  that  case  It  is  said:  "That  the  At- 
torney and  Solicitor  General  are  invested  by 
their  offices  with  general  authoriCy  to  com- 
mence and  prosecute  the  suits  of  the  crown. 
It  is  true,  the  Attorney  General,  as  the  su- 
perior officer,  has  the  direction  and  control 
of  his  majesty's  prosecutions.  In  which  the 
Solicitor  General  seldom  interferes;  but  it 
Is  equally  true  that  during  the  vacancy  of 
the  office  of  Attorney  General  all  the  suits 
of  the  crown,  both  criminal  and  civil,  are 
commenced,  prosecuted,  and  carried  on  by 
the  Solicitor  General.  That  at  the  time 
when  these  informations  were  filed  against 
Mr.  Wilkes  the  office  of  Attorney  General 
was  vacant,  and  consequently  the  Solicitor 
General  was  the  proper  officer  to  exhibit 
them.  But  It  Is  said  that  the  fact  of  the 
vacancy  ought  to  appear  upon  the  record. 
The  only  pretense  for  such  an  averment  is  to 
Inform  the  court  of  the  vacancy,  as  an  in- 
ducement to  receive  the  information  from  the 
Solicitor  General,  but  there  Is  no  necessity 
for  that  Intelligence.  The  Atttwuey  General 
is.  In  truth,  an  officer  of,  and  has  a  place  in, 
the  Court  of  King's  Bench,  and  the  court 
will  take  notice  of  the  vacancy  of  the  of- 


Digitized  by 


Google 


■583 


79  PACIFIC  REPORTER. 


(Mont 


flee;  and  there  are  multitudes  of  Instances 
•of  suits  commenced  and  prosecuted  by  the 
Solicitor  General  on  behalf  of  the  crown, 
without  any  averment  or  notice  taken  of  the 
vacancy  of  the  oflSce  of  Attorney  General." 
In  Choen  v.  State,  85  Ind.  209,  it  was  held 
that  an  indictment  signed  by  a  person  as 
■"special  prosecuting  attorney"  was  not  sub- 
ject to  a  motion  to  quash,  or  vulnerable  to  a 
plea  in  abatement,  which  did  not  deny  the 
due  appointment  of  such  special  prosecuting 
officer.  In  deciding  that  case,  Mr.  Justice 
Woods  says:  "A  court  talces  cogrnizance  of 
its  own  ofllcers  and  of  the  genuineness  of 
their  official  signatures  and  designations." 

In  the  case  at  bar  the  motion  to  set  aside 
the  Information  is  bused  on  the  ground  that 
it  was  not  found,  indorsed,  or  presented  as 
required  by  law.  This  objection  was  insultt- 
cient  to  challenge  the  appointment  of  the 
deputy  district  attorney,  and,  as  the  trial 
court  is  presumed  to  be  cognizant  of  its  own 
officers  and  of  the  measure  of  their  powers, 
no  proof  of  the  appointment  of  the  deputy 
was  necessary.  There  being  no  issue  on 
this  question.  It  must  be  assumed  that  the 
deputy  district  attorney  possessed  plenary 
power,  and  was  authorized  to  examine  wit- 
nesses to  enable  him  Intelligently  to  charge 
persons  with  the  commission  of  crimes,  to 
prepare  Informations,  sign  the  name  of  the 
district  attorney  thereto,  and  to  file  them  In 
the  circuit  court.  People  v.  Etting,  99  Cal. 
577,  34  Pac.  237;  United  States  v.  Nagle, 
Fed.  Cas.  No.  15,8.'>2.  In  State  v.  Belding, 
43  Or.  95,  71  Pac.  330,  It  was  held  that  the 
district  attorney  having  flled  an  Information 
containing  his  name,  printed  under  the  in- 
dorsement, "A  true  Information,"  thereby 
adopted  such  printed  name  as  his  own  signa- 
ture, which  bound  him  as  effectually  as  if 
he  had  personally  subscrilH!d  it  to  the  ac- 
cusation. So,  too,  in  the  case  at  bar,  when 
the  district  attorney  Insisted  on  the  defend- 
ant's pleading  to  the  Information,  he  there- 
by ratified  the  subscription  of  his  name  by 
bis  deputy.  The  district  attorney,  by  virtue 
of  his  election  and  oath  of  office,  was  au- 
thorized formally  to  charge  persons  with  the 
commission  of  crimes  perpetrated  or  consum- 
mated in  the  judicial  district  in  which  he 
was  chosen,  and,  Invoking  the  maxim,  "Qui 
faclt  per  allum  facit  per  se,"  when  he  caus- 
ed the  defendant  to  go  to  trial  on  the  infor- 
mation filed  by  his  deputy  he  thereby  veri- 
fied under  bis  official  oath  the  facts  con- 
stituting the  gravamen  of  the  charge. 

The  office  of  deputy  district  attorney  was 
not  created  by  the  organic  law  of  this  state, 
so  as  to  require  the  appointee  to  swear  to 
support  the  Constitutions  of  the  United 
States  and  of  this  state  (Const.  Or.  art.  15,  S 
3),  nor  have  we  been  able  to  find  any  statu- 
tory provision  demanding  tliat  he  shall  take 
an  oath  of  office;  but  as  the  deputy,  in  the 
case  at  bar,  did  not  sul>scrlbe  his  own  name 
to  the  information,  but  signed  tliat  of  the 
prosecuting  attorney,  who  is  a  constitutional 


officer  (Const.  Or.  art.  7,  {  17),  and  specially 
required  to  take  an  oath  of  office  (B.  &  C. 
Comp.  i  2502),  the  information,  which  states 
the  facts  constituting  the  probable  cause 
(Jones  V.  Bobbins,  8  Gray,  329),  Is  support- 
ed by  an  oath. 

Believing  that  the  defendant  had  a  fair 
and  impartial  trial  In  the  manner  prescribed 
by  law,  and  that  no  prejudicial  error  was 
committed,  the  Judgment  is  affirmed. 


ALLEN  V.  BELL. 
(Supreme  (3ourt  of  MonUna.     Feb.  17,  1905.) 

UASTEB  AND  BEBVANT — INJUBIES  TO  BEBVANT — 
MINES  —  EXPLOSIONS — VICE  PRINCIPAL  — 
SAFE  PLACE  TO  WORK — FALSE  INFOBMATION — 
CONTBIBUTORT   NEGLIOEKCB. 

1.  On  appeal  from  a  Judgment  sustaining  de- 
fendant's motion  for  a  nonsuit  at  the  close  of 
plaintilTs  evidence,  every  fact  which  the  evi- 
dence tends  to  prove  must  be  considered  as 
proved. 

2.  Where,  in  an  action  for  injuries  to  a  miner 
by  the  discliargt;  of  a  blast,  it  appeared  that  B. 
had  char;;e  oC  the  operating  department  of  the 
entire  mine  for  defendant,  and  was  authorized 
to  hire  and  discharge  men,  and  that  he  directed 
them  where,  when,  and  how  to  work,  and  that 
his  siiperviaion  of  tlie  mine  was  supreme,  ex- 
cept that  defendant  directed  when  new  work  was 
to  be  commenced,  and  B.  falsely  stated  to  plain- 
tiff before  he  went  into  the  mine  that  a  blast  by 
which  plaintiff  was  injared  had  t)een  discharged, 
B.  was  a  vice  principal,  and  not  plaintiff's  fel- 
low servant,  for  whose  negligence  defendant  was 
liable. 

3.  The  role  that  a  master  is  not  bound  to 
provide  and  maintain  a  safe  place  for  hia  serv- 
ants to  work,  where  they  are  creating  the  place, 
and  when  it  is  constantly  iwing  changed  In 
character  by  their  labor,  and  becomes  dangerous 
solely  by  their  negligence,  does  not  justify  a 
vice  principal  in  giving  false  information  to 
plaintiff,  a  workman  in  a  mine,  that  an  une.T- 
ploded  blast  in  the  mine,  which  had  been  left 
by  a  former  shift  of  workmen,  had  been  ex- 
ploded before  plaintiff  went  into  the  mine  at 
the  time  lie  was  injured. 

4.  Plaintiff  was  entitled  to  rely  on  the  in- 
formation of  such  foreman  with  reference  to 
the  explosion  of  the  blast,  and  was  not  guilty 
of  negligence  in  working  in  the  mine  on  the 
assumption  that  it  had  been  exploded. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Broadwater  County;  W.  R.  C. 
Stewart,  Judge. 

Action  by  E.  0.  Allen  against  R.  A.  Bell. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Toole  &  Bach,  Nolan  &  Loeb,  and  R.  R. 
Purcell,  for  appellant  T.  J.  Walsh,  for  re- 
spondent. 

POORMAN,  C.  During  the  spring  and 
summer  of  1901  the  defendant  was  the  own- 
er of  and  was  operating  the  EJast  Pacific 
mine.  One  D.  EL  Blair  was  in  the  immediate 
charge  of  the  mine,  and  plaintiff  was  a 
miner  working  at  the  bottom  of  the  shaft 
when  a  blast  was  exploded,  causing  the 
Injury  complained  of.  At  tlie  close  of  plain- 
tiff's evidence  on  the  trial  of  the  case,  the 
defendant  moved  for  a  nonsuit,  which  mo- 
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tion  was  snstatneA.  7udsment  was  entered 
for  defendant,  and  pJalntlO  appeals. 

In  considering  the  case,  every  fact  whlcb 
tbe  evidence  tends  to  prove  must  be  admit- 
ted proved.  McCabe  v.  M.  0.  By.  Co.  (Mont) 
76  Pac  701;  Nord  v.  fty.  Co.,  30  Mont  48, 
75  Pac.  681.  The  evidence  tends  to  prove 
tbat  this  mine  was  operated  by  means  of 
nnmerons  tnnnels,  drifts,  crosscuts,  stopes, 
and  shafts.  About  40  men  were  employed 
In  different  parts  of  the  mine.  Blatr  liad 
charge  of  the  operating  department  of  the 
entire  mine;  was  authorized  to  hire  and 
discharge  men;  directed  them  where,  when, 
and  how  to  work.  They  consulted  him  or 
tbe  shift  boss  abont  material  required. 
Blair's  authority  was  superior  to  the  shift 
bosses'.  No  one  was  over  him  except  the 
owner.  Bell.  Bell  was  at  the  mine  a  part 
of  the  time,  but  Blair's  authority  remained 
fhe  same  during  Bell's  presence.  Bell  di- 
rected when  new  work  was  to  be  commen- 
ced, but  Blair  had  charge  of  tbe  work  when 
commenced.  Aside  from  this  direction  by 
Bell,  Blair's  authority  was  supreme.  His 
duty  was  solely  that  of  direction  and  su- 
pervision as  to  the  working  of  the  entire 
mine.  He  gave  tbe  men  their  time,  but  did 
not  pay  them,  as  that  was  done  by  the 
financial  department  He  had  charge  of 
the  teamsters,  and  told  them  what  ore  to 
ship,  but  had  nothing  to  do  with  handling 
the  returns.  That  was  also  done  by  the 
financial  department  The  shaft  in  which 
tbe  accident  occurred  was  in  tunnel  No.  4, 
abont  2,000  feet  from  tbe  mouth  of  the  tun- 
nel. Tbe  owner  of  tbe  mine  was  anxious 
to  have  the  sinking  of  this  shaft  expedited, 
and  for  that  reason  Blair  spent  more  time 
at  the  shaft  than  be  did  at  other  places 
abont  tbe  mine.  This  was  a  double  com- 
partment shaft,  4%  by  8  feet  in  tbe  clear, 
and  at  tbe  time  of  the  accident  bad  attained 
a  depth  of  about  130  feet  A  machine  drill 
was  nsed  in  making  the  holes,  and  the  rock 
was  blasted  by  the  use  of  dynamite.  Three 
tHattt,  of  two  men  each,  were  employed, 
each  shift  working  eight  honrs.  On  June 
80^  1901,  the  Johnson  sliift  commenced  at 

7  o'clock  in  the  morning,  continued  until 

8  In  tbe  afternoon,  and  was  succeeded  by 
tbe  Allen  (plaintiff)  shift,  which  commenced 
work  at  3  o'clock  p.  m.,  and  continued  until 
11  o'clock  p.  m.  At  tbe  time  this  Allen 
shift  commenced  work,  they  were  informed 
by  tbe  preceding  shift  and  also  by  Blatr  tbat 
there  was  a  missed  bole,  when  Alien  said, 
"I  will  go  down,  clean  out,  and  blast  iV 
Blair  then  remarked:  "It  Is  In  the  west  end 
of  the  sliaft,  and  yon  will  be  drilling  In  the 
east  end,  and  It  will  not  be  In  your  way. 
Let  It  go,  and  I  will  see  tbat  It  is  blasted 
when  the  next  round  is  blasted."  The  cus- 
tom prevailing  at  tbe  mine  In  case  of  a 
missed  hole  was  tbat  tbe  same  should  be 
discovered  and  blasted  by  tbe  succeeding 
«blft  The  Allen  shift  did  not  search  for 
the  missed  bole^  and  did  not  blast  It,  but. 


in  obedience  to  tbe  orders  of  Blair,  continued 
their  work  In  tbe  east  end  of  the  shaft  At 
11  o'clock  p.  m.,  when  this  shift  went  off 
duty,  it  was  succeeded  by  tbe  unknown  shift, 
which  was  informed  of  the  existence  of  this 
missed  bole.  This  unknown  shift  continued 
work  from  11  o'clock  p.  m.  June  8(Kh  until 
7  o'clock  a.  m.  on  July  1st,  and  was  again 
followed  by  tbe  Johnson  shift  at  that  hour. 
Tbe  Johnson  shift  was  not  notified  of  tbe 
fact  that  this  missed  hole  had  not  been  dis- 
covered and  blasted.  This  shift  was  again 
succeeded  by  the  Allen  shift  at  3  o'clock  in 
the  afternoon  of  July  1st  The  Allen  shift 
at  this  time  received  no  notice  from  Johnson 
that  tbe  missed  bole  bad  not  been  blasted, 
but  prior  to  the  time  when  Allen  went  down 
into  the  shaft  he  inquired  of  Blair  bow 
everything  was  below,  and  was  informed 
that  it  was  all  right,  and  that  all  tbe  boles 
bad  been  blasted,  and  was  also  Instructed 
by  Blair  to  muck  ont  what  dirt  and  d6brls 
remained  in  the  bottom  of  the  shaft  In 
cleaning  out  this  dirt  and  debris,  the  blast 
was  discharged  by  a  blow  from  a  pick  in 
tbe  hands  of  Allen,  resulting  in  the  injury 
complained  of.  There  had  been  blasting 
done  In  the  mine  between  the  time  that  Al- 
len went  off  duty  at  11  o'clock  on  the  SOtta 
of  June  and  the  time  when  he  came  on  duty 
on  the  1st  of  July. 

But  two  questions  are  presented:  d)  Was 
Blair  a  vice  principal  of  defendant,  or  was 
be,  with  reference  to  tbe  matters  concern- 
ing which  It  is  claimed  he  was  negligent  a 
fellow  servant  of  the  appellant?  (2)  Was 
tbe  appellant  himself  negligent? 

It  is  familiar  law  that  a  servant,  in  tbe 
absence  of  statute,  assumes  as  one  of  the 
incidents  of  his  employment  the  risks  of 
injury  from  the  negligence  of  a  fellow  serv- 
ant because  the  master  cannot  by  the  ex- 
ercise of  tbe  g:reatest  care  and  caution  guard 
against  such  negligence.  Goodwell  v.  M.  C. 
Ry.  Co.,  18  Mont  293,  46  Pac.  210;  Mast 
T.  Kern  (Or.)  64  Pac.  060,  75  Am.  St  Rep. 
680,  and  cases  cited.  Decisions  of  courts 
differ  as  to  the  method  of  determining  when 
one  employe  Is  the  fellow  servant  of  anoth- 
er employ&  These  conflicting  decisions  have 
given  rise  to  two  distinct  rules:  (1)  The 
superior  servant  criterion,  based  upon  tbe 
rank  or  grade  of  the  employe.  Under  this 
role,  when  tbe  master  has  given  to  an  em- 
ploye supervisory  control  and  management 
of  his  business,  or  some  particular  depart' 
ment  thereof,  such  employe,  while  so  acting, 
stands  In  the  place  of  the  master  as  to  those 
things  under  his  direction  and  supervision, 
and  for  his  negligence  the  master  is  liable. 
(2)  Tbat  the  character  of  the  act  in  the  per- 
formance of  which  the  injury  arises,  and 
not  the  rank  or  grade  of  the  employe,  detov 
mines  bis  relationship  to  other  employes,  and 
that,  if  the  act  is  one  pertaining  to  the  duty 
the  master  owes  to  bis  servant,  he  is  re- 
sponsible for  the  manner  of  its  perform- 
ance^ without  regard  to  the  rank  or  grade 
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of  the  employ^  to  whom  It  !a  Intrusted,  but, 
If  It  is  one  pertaining  only  to  the  duty  of 
an  operative,  the  employ^  performing  It  is 
a  fellow  servant,  whatever  his  rank,  and 
for  his  negligence  the  master  is  not  liable. 
Mast  V.  Kern  (Or.)  54  Pac.  950,  75  Am.  St. 
Rep.  r.80. 

Both  of  these  rules  cannot  be  applied  ot 
tlie  same  time,  though  one  may  aid  in  ex- 
pounding the  other.  Under  the  first  rule  the 
party  In  charge  cannot  say,  "I  speak  now  as 
your  master,"  and  again,  "I  speak  now  as 
your  fellow  8er%'ant,"  for  this  shifting  would 
destroy  the  distinction  between  the  rules, 
and  would  destroy  the  superior  servant  the- 
ory. T'nder  this  first  rule,  if  the  party  in 
charge  stands  In  the  place  of  the  master,  he 
Is  the  master  as  to  the  other  employes. 
The  character  of  the  service  performed  by 
him  Is  considered  for  the  purpose  of  deter- 
mining the  grade  or  rank,  but  when  this  is 
established  the  superior  servant  cannot,  by 
engaging  In  the  performance  of  labor  ordi- 
narily performed  by  those  under  him,  divest 
himself  of  this  character,  and  his  commands 
respecting  the  labor  to  be  performed  by  the 
other  eniployCs  In  the  department  where  he 
stands  as  the  representative  of  the  master 
have  the  same  effect  as  though  emanating 
directly  from  the  master.  Mere  superiority 
of  service,  it  Is  true,  does  not  always  con- 
stitute a  superior  servant  a  vice  principal. 
It  has  been  repeatedly  decided  that  a  mere 
foreman'  or  shift  boss  is  a  fellow  servant 
with  those  working  under  his  direction  and 
superWsIon,  although  the  slilft  boss  or  fore- 
man has  the  authority  to  hire  and  discharge 
men.  Kelly  v.  Cable  Co.,  7  Mont.  70,  14 
Pac.  0.13,  Is  overruled  on  this  point  by  Good- 
well  V.  M.  C.  Uy.  Co.,  above,  and  Ilastlngs 
V.  M.  r.  ny.  Co.,  18  Mont.  403,  48  Pac.  2G4. 

t'nder  the  second  rule,  a  general  manager 
of  a  railway  system  or  of  a  mine,  whether 
title  vests  In  a  cori>oratlon  or  In  an  Indi- 
vidual, may,  under  orders  or  of  his  own  voli- 
tion, engage  temporarily  In  some  labor  ordi- 
narily '  performed  by  other  employes,  and 
thus  become  a  fellow  servant  with  such  oth- 
er employes;  and  the  master  is  not  liable  for 
any  damage  resulting  from  his  negligence 
while  so  engaged,  although  he  Is  not  at  any 
time  divested  of  his  power  and  nutliorlty  as 
a  vice  principal,  and  the  other  operatives 
cannot  prevent  him  from  engaging  In  such 
labor,  nor  dictate  to  him  how  he  shall  per- 
form It,  nor  refuse  to  obey  his  commands 
Willie  he  is  performing  It,  for  he  still  retains 
his  autliority  as  vice  principal.  On  the  oth- 
er hand,  tlie  ordlnai-y  operative  may  by  or- 
ders only  engage  In  the  performance  of  du- 
ties which  sliould  be  done  by  the  master, 
and  the  master  Is  then  liable  for  his  negli- 
gence while  so  engaged. 

Decisions  respecting  the  fellow  servant 
doctrine  are  collected  and  classified  in  Hall- 
way Co.  V.  Hambly,  134  U.  S.  349,  14  Sup. 
Ct.  083,  38  L.  Ed.  1009,  and  la  Mast  v.  Kern, 
supra. 

The  Goodwell  (Jase,   supra,   was  decided 


after  the  Ross  Case,  112  U.  S.  377,  5  Sup.  Ct. 
184,  28  L.  Ed.  787,  had  been  modified  by 
the  decision  In  Railway  Co.  r.  Baugh,  149 
U.  S.  308,  13  Sup.  Ct  914,  37  I>.  Ed.  772,  and 
the  Hambly  Case,  supra,  and  contains  this 
statement:  "To  these  examples  where  the 
superintendent  is  deemed  a  principal  rather 
than  an  agent  may  be  added  the  superin- 
tendent of  a  mine,  as  was  decided  In  Kelley 
V.  Mining  Co.,  16  Mont  484,  41  Pac.  273." 

Under  the  facts  as  disclosed  by  this  evi- 
dence, which  here  stand  admitted,  there  Is 
no  doubt  that  Blair  was  a  vice  principal, 
whichever  rule  may  be  followed. 

It  is  also  a  rule  well  established  that  an 
employe  assumes  the  ordinary  risk  of  his 
employment  (McCabe  v.  Ry.  Ca,  above  cit- 
ed), and  tlmt  the  rule  that  a  master  must 
use  reasonable  diligence  to  provide  and  main- 
tain a  safe  place  to  work  does  not  apply  to 
a  case  where  the  employes  are  creating  the 
place  of  work,  and  when  It  is  constantly 
being  changed  in  character  by  their  lalwr, 
and  becomes  dangerous  only  by  the  care- 
lessness or  negligence  of  the  workmen 
(Shaw  V.  New  Year  Gold  Mines  Co.  [Mont] 
77  Pac.  515).  But  this  rule  does  not  justify 
a  master  In  neglecting  to  give  Informatloo 
known  to  him,  or  with  the  knowledge  of 
which  he  is  charged,  regarding  concealed 
danger.  Much  less  does  it  Justify  him  in 
giving  false  Information  regarding  any  dan- 
ger. When  Blair  ordered  Allen  to  depart 
from  the  custom  of  searching  for  and  blast- 
ing missed  holes,  and  directed  him  to  leave 
the  missed  hole,  and  said  that  he  (Blair) 
would  see  that  it  was  set  off  when  the  next 
round  was  blasted,  he  took  upon  himself  the 
duty  of  seeing  tlmt  this  was  done,  for  he 
knew  that  Alien  relied  upon  that  statement 
When  Allen  came  on  duty  again  he  imiuired 
about  this  missed  shot  and  was  informed 
by  Blair  that  it  bad  been  blasted.  Blair 
knew  that  Allen  relied  upon  this  informa- 
tion, and,  by  reason  of  relying  upon  it  as 
appears  from  tills  evidence,  he  was  injured. 
It  Is  also  in  evidence  that  it  was  the  custom 
that  Blair  was  notified  of  the  existence  of 
missed  shots,  and  that  he  frequently  notified 
the  oncoming  shift  of  their  existence.  Under 
these  factst  Alien  was  not  negligent  in  rely- 
ing upon  the  information  given  him  by  Blair, 
nor  did  he  violate  any  duty  or  subject  him- 
self to  the  charge  of  carelessness  by  obey- 
ing the  orders  of  his  superior. 

We  think  tlie  evidence  sufficient  to  make 
It  tiie  duty  of  the  court  to  submit  the  case 
to  the  Jury.  Consequently  we  recommend 
that  the  Judgment  be  reversed. 

CLAYBERG,  C.  C,  and  BLAKE,  C,  con- 
cur. 

PER  CUKI.\M.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  la  re- 
versed and  the  cause  remanded. 

HOLLOWAY,  J.,  being  dlsquallfled,  takes 
no  part  iu  this  decision. 
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In  re  HOLT'S  ESTATE.    (Sac.  1,821.) 
(Saprem«  Court  of  California.    Jan.  25,  1905.) 

CONTEST   OF   WILLS  —  DEVISE  TO   HIECEa— WHO 
INCLUDED— SUrWCIENCT  OF  EVIDENCE. 

1.  In  the  coutest  of  a  will  by  the  stepdaugh- 
ter of  a  brother  of  testatrix,  evidence  consid- 
ered, and  held  insufficient  to  show  that  con- 
testant was  intended  to  be  included  in  the  pro- 
vision for  "my  nieces." 

2.  Evidence  of  declarations  made  by  testator 
after  the  execution  of  the  will  is  inadmissible 
on  the  question  as  to  who  were  intended  as  tes- 
tator's nieces. 

[Ed.  Note.— For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Wills,  S  1040.] 

Department  2.  Appeal  from  Superior 
Court,  San  Joaqulu  County;  Prank  H.  Smith, 
Judge. 

To  the  probate  of  the  will  of  Cecelia  Holt, 
deceased,  Anna  Louttlt  filed  a  contest,  and 
from  the  decree  of  distribution  contestant 
.appeals.    AfBrmed. 

James  A.  Louttlt,  for  appellant  Ashley  & 
NeumlUer  and  Nicol  &  Orr,  for  respondent 

McFARLAND,  J.  This  Is  an  appeal  by 
Anna  Louttlt  from  that  part  of  the  decree 
of  distribution  in  this  estate  which  distrib- 
utes certain  property  of  the  deceased  to 
other  persons  to  the  exclusion  of  the  appel- 
lant The  deceased  left  a  will  In  which, 
after  certain  specific  legacies,  she  refers  to 
the  rest  and  residue  of  her  property,  and 
says:  "And  I  give  and  bequeath  such  resi- 
due and  rest  of  my  estate  to  my  nieces  and 
nephews  •  •  •  share  and  share  alike." 
By  the  decree  of  distribution  the  said  residue 
is  distributed  to  certain  persons  who  are  the 
lieces  and  nephews,  and  they  are  the  only 
nieces  and  nephews  of  the  testatrix,  and 
among  them  the  appellant  was  not  included. 
Appellant  Is  not  a  niece  of  the  testatrix. 
She  is  the  daughter  by  a  former  marriage 
of  a  Mrs.  Hunter,  who  afterwards  married 
John  Fisk,  a  brother  of  the  testatrix.  She 
was  about  six  years  old  when  her  mother 
married  Fisk,  and  lived  in  the  family  with 
her  mother  and  Fisk.  Her  name  until  she 
was  married  was  Anna  Hunter.  Appellant's 
contention  is  that,  upon  the  evidence  Intro- 
duced in  the  case,  she  should  be  held  as 
within  the  class  designated  in  the  will  as 
"my  nieces  and  nephews."  It  is  hardly 
necessary  in  this  case  to  discuss  the  question 
whether  the  well-known  meaning  of  "nieces 
and  nephews" — that  Is,  children  of  brothers 
and  sisters — Is  not  so  free  from  either  lat- 
ent or  patent  ambiguity  as  to  leave  no 
room  for  explanatory  extrinsic  evidence, 
because  the  evidence  Introduced  by  appel- 
lant fails  to  show  that  she  was  a  niece  in 
any  secondary  or  remote  sense  of  the  word, 
even  If  such  evidence  could  be  supposed  to 
be  admissible.  The  appellant  Introduced 
two  witnesses  on  the  subject — Mrs.  Stroh- 
meler,  a  sister  of  the  testatrix,  and  her 
daughter,  Ethel  Strolimeler.  The  former  tes- 
tilied  to  parts  of  a  letter — the  other  parts 


having  been  lost  or  destroyed — from  a  Mster 
of  the  testatrix  to  the  appellant  which  is  of 
no  consequence,  except  that  It  closes  with 
the  words,  "with  love  to  all  from  your  Aunt 
Tina";  and,  in  answer  to  the  question  If 
appellant  was  taken  Into  the  family  of  John 
Fisk  and  treated  as  one  of  the  family,  the 
witness  said:  "Of  course,  her  mother  took 
her,  and  she  lived  right  with  her  mother." 
She  also  said  that  the  only  nephews  and 
nieces  of  the  testatrix  of  whom  she  had  any 
knowledge  were  those  mentioned  In  the  pe- 
tition for  distribution.  The  witness  Ethel 
was  asked  what,  if  anything,  the  testatrix 
had  said  to  her,  after  the  making  of  the  will, 
about  the  appellant  To  this  question  re- 
spondent objected  on  the  ground  that  decla- 
rations of  the  testatrix  either  before  or  after 
the  making  of  the  will  were  not  competent 
evidence.  The  court  intimated  that  this 
was  the  rule  under  the  Civil  Code,  and  coun- 
sel for  appellant  said  that  the  purpose  of 
the  proposed  testimony  was  not  to  vary  the 
will,  but  to  get  declarations  as  to  the  relation- 
ship between  the  testatrix  and  the  appel- 
lant, whereupon  the  court  said:  "I  will  per- 
mit you  to  go  on  to  that  extent,  if  it  is  no 
declaration  on  her  part  as  to  what  she  meant 
by  the  will — ^as  to  relationship  I  will  admit 
that."  The  witness  then  testified  by  ques- 
tion and  answer  as  follows:  "A.  Well,  after 
the  win  bad  been  made  she  was  thinking 
over  it  and  she  said  that  while  Anna 
Louttlt  was  not  her  niece,  she  felt  she  would 
like  to  remember  her,  and  that  she  wanted 
her  to  be  considered  the  same  as  her  other 
nieces.  Q.  The  same  as  her  other  nieces? 
A.  That  is,  she  did  not  consider  her  a  niece, 
but  she  wanted  her  to  come — to  be  brought 
in  the  will  the  same  as  the  rest  of  them. 
Q.  She  did  not  consider  her  a  niece  by 
blood,  was  that  It — was  not  a  blood  relation? 
A.  Well,  she  never  spoke  of  her  as  a  niece 
at  all — she  did  not  consider  her  a  niece — but 
then  she  wanted  her  to  be  remembered  In 
the  will."  Mrs.  Strohmeier  was  recalled, 
and  said  that  the  appellant  had  addressed 
the  testatrix  as  "aunt,"  but  to  this  ques- 
tion: "Did  you  ever  hear  Mrs.  Holt  speak 
of  her  as  a  niece — anything  about  that?" — 
she  answered,  "No." 

The  above  was  substantially  all  the  evi- 
dence introduced  by  appellant  on  the  sub- 
ject. And  we  think  that  the  evidence  fails 
to  show  tliat  the  court  was  not  Justified  in 
finding  that  appellant  is  not  a  legatee  un- 
der the  will.  The  evidence  does  not  show, 
even  if  it  were  permissible  to  introduce  evi- 
dence to  show,  that  the  appellant  was  so 
treated  and  considered  by  the  testatrix  as  a 
niece  as  to  bring  her,  in  any  sense,  within 
the  category  of  "my  nieces  and  nephews." 
The  declaration  Of  the  testatrix  to  the  wit- 
ness Ethel,  after  the  making  of  the  will, 
tliat  "she  would  like  to  remember"  the  ap- 
pellant etc.,  did  not  in  any  manner  change 
the  will,  and  was,  indeed,  inadmissible,  and 
was  not  within  the  purpose  for  which  the 
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testimony  of  the  witness  was  admitted  by 
the  court  The  intention  of  a  testator  must 
be  found  In  the  language  used  In  the  Instru- 
ment, not  In  his  oral  declarations  as  to  what 
he  intended.  Under  any  view  of  the  law, 
the  declarations  of  the  testatrix  were  ad- 
missible only  as  evidence  of  the  fact  that 
she  always  treated  and  considered  appel- 
lant as  her  niece,  and  the  evidence  intro- 
duced entirely  falls  to  show  that  fact  In 
the  case  of  Grant  v.  Grant  6  Law  Reports 
<Bng.)  727,  cited  by  appellant  the  facts 
■were  very  different  from  those  in  the  case 
at  bar,  even  if  that  case  can  be  considered 
as  rightly  decided;  but  the  case  was  sub- 
stantially overruled  In  the  later  English  case 
of  Wells  v.  Wells,  reported  In  18  Law  Re- 
ports, 504. 
The  order  appealed  from  is  affirmed. 

We     concur:      LORIGAN,     J.;      HEN- 
SHAW,  J. 


144  Cal.  80 

SOni'HERN  CALIFORNIA  RT.   CO.  ▼. 

WORKMAN,  City  Treasurer  of  Los 

Angeles  et  al.    (L.  A.  1,302.)* 

(Supreme  Court  of  California.    Jan.  25,  1905.) 

MUNICIPAI.    COBPOBATIONS — STREETS — IMPBOVE- 
MENTS— BAILBOAD    BIGHT    OF    WAT— LIA- 
BILITY or  ASSESSMENT. 

1.  Vrooman  Act  §  7  (Laws  1885,  p.  147,  as 
amended  by  Laws  1891,  p.  196),  providing  for 
an  assessment  on  the  lots  and  lands  fronting  on 
the  improved  portion  of  a  street  to  pay  for  such 
improvement,  does  not  authorize  the  assessment 
of  a  special  tax  for  street  improvement  on  a 
portion  of  a  railroad  right  of  way  abutting  the 
improved  street,  not  suoject  to  sale  on  execu- 
tion, and  necessary  to  enable  the  railroad  com- 
pany to  operate  its  road  under  its  franchise. 

[Ed.  Note. — For  cases  In  point  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  SS  1031- 
1033.] 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court  Los  Angeles 
County;  N.  P.  Oonrey,  Judge. 

Suit  by  the  Southern  California  Railway 
Company  against  W.  H.  Workman,  as  city 
treasurer  of  the  city  of  Los  Angeles,  Cal.,  and 
another.  From  a  decree  in  favor  of  plaintiff, 
defendants  appeal.    Affirmed. 

Cole  &  Cole,  for  appellants.  O.  N.  Sterry 
and  T.  J.  Norton,  for  respondent 

(X>OPER,  C.  Action  to  mjoln  a  sale  of  a 
portion  of  plaintiff's  right  of  way.  A  tem- 
porary injunction  was  granted,  which  by  the 
judgment  was  made  perpetual.  This  appeal 
is  from  the  order  granting  the  Injunction  and 
from  the  judgment 

The  plaintiff  Is  a  railroad  corporation  op- 
erating a  railroad  about  487  miles  In  length, 
In  and  throng  five  counties  in  the  southern 
part  of  the  state.  A  portion  of  Its  main  line, 
running  from  Los  Angeles  to  Barstow,  Is  lo- 
cated and  operated  In  Los  Angeles  county, 
and  1,012  feet  of  the  right  of  way  of  this 


•Behearing  denied  February  U,  1905. 


line  abuts  on  Pasadena  avenue.  In  the  cit^' 
of  Los  Angeles.  The  city  proceeded  to  make 
certain  Improvements  on  Pasadena  av^rae 
under  the  provisions  of  the  statutes  author- 
izing the  making  of  such  improvements  and 
the  charging  of  the  costs  to  abutting  prop- 
erty. By  the  proceedings  of  the  dty  council 
the  cost  of  the  improvements  was  to  be  as- 
sessed upon  abutting  property  upon  the  front- 
foot  method  provided  by  statute.  An  assess- 
ment for  the  purposes  of  said  improvement 
was  attempted  to  be  made  upon  a  small  por- 
tion of  plaintiff's  right  of  way,  consisting  of 
an  irregular  strip,  about  9,500  feet  In  length 
and  from  (K)  to  100  feet  in  width,  which  at- 
tempted assessment  described  the  property 
as  follows:  "Commencing  at  N.  W.  Inter- 
secting point  of  Avenue  33  and  the  right  of 
way  of  the  Southern  California  Railway 
Company,  thence  meandering  in  a  northerly 
direction  9635  niin.  to  Avenue  50,  thence 
along  the  SL  line  of  Avenue  50,  62  min.  thence 
meandering  in  a  southerly  direction  9506 
min.  to  Avenue  33,  thence  W.  60  along  the  N. 
line  of  Avenue  33  to  beginning.  Being  the 
Southern  California  Railway  right  of  way 
between  Avenues  33  and  50."  Plaintiff  re- 
fused to  pay  the  amount  of  the  attempted 
assessment,  and  a  bond  was  Issued  by  the 
city,  and  sold  to  appellant  Fox.  The  bond 
described  the  property  assessed  the  same  as 
in  the  above  description  In  the  assessment 
except  the  words,  "Being  the  Southern  CJali- 
fomla  Railway  right  of  way  between  Ave- 
nues 33  and  50,"  were  omitted,  and  instead 
thereof  the  words  "Owner  Is  the  Southern 
California  Railway  Company,  a  corporation." 
were  added.  The  notice  of  sale  described 
the  property  as  It  Is  described  In  the  bond. 
Plaintiff  commenced  this  action  to  enjoin  the 
sale,  and,  after  setting  forth  the  facts,  al- 
leged In  Its  complaint  "that  unless  restrain 
ed  from  so  doing,  the  said  defendant  W.  H 
Workman,  as  such  city  treasurer,  at  the  re- 
quest of  the  defendant  Fox,  will  on  Tues- 
day, the  14th  day  of  January,  1902,  proceed, 
under  said  advertisement  and  notice  of  sale, 
to  sell  or  attempt  to  sell  that  portion  of  the 
right  of  way  of  the  plaintiff  hereinabove  de- 
scribed, and  upon  which  It  is  operating  a  rail- 
road as  aforesaid.  In  accordance  with  said 
notice,  for  the  purpose  of  satisfying  said 
bond."  The  complaint  further  alleged  that 
the  threatened  sale  would  cause  It  great  and 
Irreparable  Injury,  and  "create  a  cloud  upon 
the  title  of  the  pUiintiff  to  said  portion  of 
said  right  of  way,  and  to  its  right  to  use 
and  occupy  the  same  as  and  for  Its  business 
of  a  common  caiTler  of  passengers  and 
freight."  The  defendants  filed  a  general  de- 
muiTer  to  the  complaint  which  was  over- 
ruled, and  they  declined  to  answer. 

We  are  of  opinion  that  the  complaint 
states  facts  sufficient  to  constitute  a  cause 
of  action.  It  states  that  the  assessment  was 
"upon  that  portion  of  the  plaintiff's  right  of 
way  herein  described."  The  assessment  con- 
cludes with  the  words  of  identification,  "be- 
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tag  the  Southern  California  Railway  right 
of  way  between  Avenues  33  and  60."  It  was 
evidently  the  Intention  to  assecM  and  sell  the 
right  of  way  as  described  by  metes  and 
bounds  In  the  assessment 

The  statute  In  regard  to  assessments  for 
the  Improvement  of  streets  provides  for  an 
assessment  upon  the  lots  and  lands  fronting 
on  the  Improved  portion  of  the  street  Sec- 
tion 7,  Vrooman  Act  (Laws  1885,  p.  147,  as 
amended  by  Laws  1891,  p.  19C). 

There  is  no  authority  for  making  an  as- 
sessment upon  a  right  of  way,  or  for  selling 
the  same.  A  railroad  is  a  quasi  public  cor- 
poration, in  which  the  public  Is  interested.  It 
holds  a  franchise  from  the  state,  and  must 
operate  its  road  or  forfeit  its  franchise.  A 
part  of  its  right  of  way  cannot  be  sold  on 
^ecntlon  or  for  a  street  assessment  The 
decisions  are  not  in  harmony  on  the  question, 
but  we  think  the  best-considered  cases  hold 
that  such  right  of  way  cannot  be  sold  to  sat- 
isfy a  street  assessment  In  C,  M.  &  St 
P.  By.  Co.  V.  aty  of  Milwaukee,  88  Wis. 
609,  «2  N.  W.  419,  28  L.  R.  A.  249,  the  ques- 
tion Is  ably  discussed,  and  the  court  said: 
"Whether  the  track  and  right  of  way  of  a 
railroad  company  Is  subject  to  assessment 
for  local  Improvements  on  the  ground  of 
special  benefits,  under  the  language  of  stat- 
utes, couched  In  general  terms,  providing  for 
such  assessments,  is  a  question  upon  which 
the  courts  have  not  been  agreed.  The  sys- 
tem and  policy  of  each  state  enter  largely 
into  the  question,  and  give  to  it  a  local 
character.  By  the  charter  of  Milwaukee,  the 
Improvement  of  Commerce  street  was  charge- 
able to  and  payable  by  the  lots  fronting  or 
abutting  upon  such  street,  •  *  *  to  the 
amount  which  such  improvement  shall  be 
adjudged  by  the  board  of  public  works  to 
benefit  such  lots;  and  an  assessment  of  the 
amount  Is  provided  for,  which,  when  con- 
firmed by  the  council,  its  c<dlectlon  may  be 
enforced  In  case  of  nonpayment  by  a  sale 
and  conveyance  of  the  lots  so  assessed.  City 
Charter  (Laws  1874,  pp-  359,  3C2,  c.  184,  subc. 
7,  SS  2,  7).  So  much  of  the  lots  in  question 
as  were  occupied  by  the  tracks  of  the  railroad 
and  supporting  banks,  and  used  for  right 
of  way  purposes,  had  been  devoted  and  dedi- 
cated to  uses  In  which  the  public  had  an  im- 
portant interest  of  a  probable  perpetual  du- 
ration; and  to  enforce  an  assessment  against 
such  right  of  way  and  track,  extending  about 
half  a  mile  in  distance,  by  a  sale  and  con- 
veyance, would  necessarily  dismember  and 
break  up  the  entirety  and  utility  of  the  road 
as  a  line  of  travel  and  commercial  inter- 
course, and  interfere  with  and  Impair  the 
paramount  interests  which  the  public  have 
In  it  for  these  purposes.  The  property  of  the 
corporation  in  its  road  and  appurtenances 
essential  to  its  operation  and  use,  annexed 
to  the  franchise  of  the  company  to  maintain 
and  operate  its  road.  Is  an  entirety,  and  Is 
thus  charged,  in  the  hands  of  the  company, 
with  an  Important  trust  In  favor  of  the  pub- 


lic, though  Hie  property  in  all  other  respects 
is  essentially  private,  and  operated  for  pri- 
vate gain.  Public  policy  would  seem  to  for- 
bid a  severance  and  segregation  of  its  sever- 
al special  or  particular  parts,  essential  to  the 
exercise  of  the  franchises  and  the  use  and 
operation  of  the  road  by  forced  sale  upon  le- 
gal process  or  for  an  assessment" 

In  L.,  X.  A.  &  C.  R.  Co.  v.  Boney,  117  Ind. 
601,  20  N.  E.  432,  8  L.  R.  A.  435,  the  court 
said:  "The  other  feature  of  the  case  pre- 
sents a  question  of  much  greater  difficulty. 
According  to  the  established  rule  of  the  com- 
mon law,  which  controls  the  current  of  mod- 
em authority,  the  franchises  of  a  corpora- 
tion— ^mere  Incorporeal  hereditaments — were 
not  subject  to  seizure  and  sale  upon  execu- 
tion In  the  absence  of  express  statutory  pro- 
visions authorizing  the  sale  and  prescrlUng 
the  method  of  transfer.  It  follows  as  a  nat- 
ural sequence  that  lands,  easements,  or 
things  essential  to  the  existence  of  the  cor- 
poration and  the  execution  of  its  corporate 
duty,  and  without  which  its  franchise  would 
be  of  n»  practical  use,  cannot  be  levied  upon 
and  sold  on  execution  at  law,  so  as  to  de- 
tach them  from  the  franchise,  and  thus  de- 
stroy Its  use." 

The  Court  of  Appeals  of  Missouri,  In 
Sweaney  v.  K.  C.  B.  Co.,  54  Mo.  App.  206, 
said:  "The  sole  question  Is  this:  Does  the 
law  authorize  the  enforcement  of  a  special 
tax  bill  for  a  street  improvement  against  a 
detached  right  of  way?  •  •  •  The  tax 
bills  In  suit  were  Issued  on  the  theory  that 
the  land  along  the  line  of  the  graded  street 
and  used  by  a  railroad  as  its  right  of  way, 
is  chargeable  with  such  local  Improvements, 
Just  as  other  adjacent  property.  This,  too. 
Is  the  position  taken  and  so  forcibly  urged 
on  us  by  plalntlirs  counsel.  But  however  co- 
gent the  argument  and  however  reasonable 
and  Just  may  be  the  position  contended  for, 
yet  under  the  repeated  decisions  of  our  Su- 
preme Court  In  cases  which  we  deem  analo- 
gous, we  must  hold  that  plaintlfF  cannot  main- 
tain this  suit  which  has  for  its  aim  and  pur- 
pose the  carving  out  sale,  and  conveyance  of 
a  portion  only  of  defendant's  right  of  way. 
Admitting  the  terms  'adjoining  lands,'  'all  the 
property  on  both  sides,'  etc.,  appearing  In 
the  Kansas  City  Charter,  to  be  sufficiently 
general  to  embrace  the  railroad  right  of  way, 
but  even  then  we  are  met  with  the  doctrine 
of  our  adjudicated  cases  that  a  Hen  will  not 
be  enforced  against  a  mere  fractional  part  of 
a  railroad  right  of  way,  except  it  be  specially 
authorized  by  the  Legislating,  in  language 
not  to  be  doubted."  See  City  of  Philadelphia 
V.  Philadelphia,  W.  &  B.  R.  Co.,  33  Pa.  41; 
City  of  Allegheny  v.  Western  Pa.  U.  Co.,  138 
Pa.  375,  21  Atl.  703;  Bridgeport  v.  N.  Y.  & 
N.  H.  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63; 
Detroit  G.  H.  &  M.  Ry.  Co.  v.  City  of  Grand 
Rapids,  106  Mich.  13,  63  N.  W.  1007,  28  L. 
R.  A.  793,  58  Am.  St.  R^.  466. 

It  is  not  necessary  to  decide  In  this  case 
as  to  whether  or  not  the  fee  or  reversion  is 
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the  land  can  be  assessed.  After  a  rtglit  of 
way  bas  been  acquired  by  a  railroad  corpora- 
tlon  by  condemnation  or  otherwise,  and  Its 
track  laid  upon  It,  we  apprehend  that  it 
would  be  difficult  to  realize  by  a  sale  of  the 
fee  remaining  in  the  grantor.  But  without 
deciding  this  question,  it  is  sufficient  to  say 
that  this  proceeding  is  for  the  purpose  of  en- 
Joining  a  sale  of  plaintiffs  right  of  way:  that 
is  to  say,  its  easement.  The  Judgment  is 
that  the  bond  Is  roid  as  a  lien  upon  plain- 
tiff's right  of  way,  and  that  defendant  be 
enjoined  from  selling  "any  part  or  portion 
of  plaintiff's  right  of  way  In  said  complaint, 
and  hereinafter  described."  If  the  defend- 
ants do  not  intend  to  sell  the  plaintlfTs  ease- 
ment, but  only  the  subordinate  estate,  the 
Judgment  la  not  In  any  way  injurious  to  them. 
The  restraining  order  Is  merged  In  the  Judg- 
ment, and  the  appeal  therefrom  may  be  dis- 
missed. 

We  therefore  advise  that  the  Judgment  be 
affirmed,  and  the  appeal  from  tbe  order  dis- 
missed. 

We  concur:    HABRISON,  C;  SMITH,  O. 

For  the  reasons  given  In  the  foregoing 
■opinion,  the  Judgment  is  affirmed,  and  the  ap- 
peal from  the  order  dismissed:  VAN  DYKE, 
J.;   SHAW,  J.!   ANGELLOTTI,  J. 


IM  Cal.  73 

In  re  HATDEN'S  ESTATE.     (Sac.  1,318.)* 

(Supreme  Court  of  California.    Jan.  23,  1905.) 

ouaboian's  account— timb  fob  filing— ad- 
mission OF  EVIDENCE— ITEMIZING  BILLS  PAID 
— CONDUCT  OF  COUBT— SUBMISSION  OF  CAUSE. 

1.  Under  Code  Civ.  Proc.  {  1774,  providing 
that  tlie  guardian  must  on  the  expiration  of  one 
yenr  from  the  time  of  his  appointment,  and  as 
often  thereafter  as  he  may  be  required,  present 
his  account  to  the  court  for  settlement  and  al- 
lowance, it  is  no  objection  to  a  guardian's  first 
account  that  it  was  filed  before  the  expiration 
of  a  year  from  his  appointment. 

2.  On  the  contest  of  the  account  of  the  guard- 
ian of  nn  aged  and  infirm  ward,  evidence  is  in- 
admissible as  to  an  agreement  by  which  con- 
testant naa  to  support  the  ward  during  her  life 
in  consideration  of  the  conveyance  to  contestant 
of  the  reversion  in  certain  land  after  the  death 
of  the  ward. 

3.  Bills  paid  for  medical  services  are  sufficient- 
ly Itemized  in  a  guardian's  account  where  the 
amount,  the  person  to  whom  paid,  the  nature 
of  the  services  rendered,  and  the  dates  of  pay- 
ment are  given. 

4.  Appellant  cannot  complain  that  the  court 
ordpred  the  cause  submitted  before  all  of  his 
evidence  was  introduced,  and  without  argument, 
because  the  court  refused  to  hear  certain  im- 
matprial  evidence,  and  stated  that  the  witness 
conld  leave  tlie  stand,  "and  the  matter  will 
stand  submitted,"  where  appellant  offered  no 
further  evidence,  and  did  not  request  to  be 
heard  in  argument. 

Commissioners'  Dedalon.  Department  1. 
Appeal  from  Superior  Court,  San  Joaquin 
County;   W.  B.  Nutter,  Judge. 


•B«hearlng  denied  Febraaiir  U,  VKH. 


To  ttae  account  filed  In  the  guardianship  of 
the  person  and  estate  of  Sarah  C.  Hayden, 
Incompetent,  F.  H.  GolIIna  filed  a  contest, 
and  from  an  miler  allowing  the  account  con- 
testant appeals.    Affirmed. 

A.  H.  Carpenter,  for  appellant  Klcol  & 
Orr  and  EL  O.  Foltz,  for  respondent 

COOPER,  0.  This  Is  an  appeal  from  an  or- 
der allowing  the  first  account  of  the  guard- 
ian In  the  above-«itltled  matter.  Tbe  appeal 
ia  by  F.  H.  Collins,  a  contestant,  who  claims 
to  be  an  interested  party. 

One  of  the  main  objections  relied  upon 
was  that  the  court  had  no  Jurisdiction,  for 
tbe  reason  that  one  year  had  not  elapsed 
from  the  date  of  the  appointment  of  the 
guardian.  There  Is  no  merit  In  the  objection. 
The  guardian  Is  subject  to  the  superrlBlon 
of  the  court,  and  must  render  his  account 
as  guardian  for  examination  and  approval. 
The  usual  complaint  Is  that  these  accounts 
are  not  rendered  often  enough,  and  not  that 
they  are  too  frequent  Section  1774,  Code 
Civ.  Proc.,  provides  that  the  guardian  must 
upon  the  expiration  of  a  year  from  the  time 
of  his  appointment  and  as  often  thereafter 
as  he  may  be  required,  present  his  account 
to  the  court  for  settlement  and  allowance. 
Tbe  section,  while  making  It  the  duty  of  tbe 
guardian  to  file  his  account  upon  the  expira- 
tion of  the  year,  does  not  prohibit  him  from 
filing  and  presenting  It  sooner.  We  will  not 
presume  that  he  will  file  his  accounts  so 
frequently  as  to  Incur  needless  expense  and 
annoy  the  court  If  such  case  should  occur, 
tbe  court  will  protect  itself. 

'  Several  errors  are  assigned  as  to  rulings 
on  tbe  admissibility  of  evidence,  which  do 
not  require  special  notice.  We  have  exam- 
ined them,  and  find  no  error  that  would  Jus- 
tify a  reversal  of  the  order.  The  questions 
relate  principally  to  an  agreement  made  by 
Collins,  the  contestant  to  support  the  ward 
during  the  remainder  of  her  life.  In  consid- 
eration of  the  conveyance  of  the  reversion  of 
certain  real  estate  after  the  death  of  tbe 
ward.  The  existence  of  such  an  agreement 
the  fact  as  to  whether  or  not  Collins  per- 
formed It  and  the  consideration  for  the  con- 
veyance to  Collins,  were  matters  that  might 
have  been  for  determination  In  other  suits 
under  proper  Issues;  but  In  this  case  tbe 
ward  was  an  old  lady,  paralyzed,  helpless, 
and  needing  the  care  of  a  nurse  at  all  times. 
She  had  plenty  of  property  to  support  her; 
In  fact  the  Income  appears  to  have  been 
sufficient  for  such  purpose.  In  such  case  It 
was  the  duty  of  the  guardian  and  of  the 
court  to  see  that  she  bad  all  the  necessary 
comforts  that  could  be  supplied  to  her  In  her 
last  days,  even  If  It  had  taken  the  principal 
for  such  purpose.  The  court  should  not  have 
allowed  her  to  be  deprived  of  suitable  food, 
nursing,  and  medical  attendance  In  order 
that  the  estate  left  might  be  larger,  or  that 
some  distant  relative  might  be  benefited.    If 
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she  was  not  cared  for  by  Collins,  and  tbe 
guardian  gave  her  such  care,  his  account  will 
not  be  disallowed  because  Collins  had  made 
an  agreement  to  care  for  her.  In  this  case 
the  amount  expended  for  board,  medicine, 
nursiug,  and  medical  attendance.  Including 
a  considerable  amount  paid  out  in  litigation 
in  her  behalf  against  Collins  from  March 
10,  1903,  to  September  10,  1903,  was  only 
$1,028.57,  being  only  $35.26  more  than  the 
income  of  the  estate  during  the  same  period. 
It  certainly  does  not  seem,  on  its  face,  to, 
have  been  extravagant,  and  there  Is  no  evi- 
dence to  show  that  it  was  so. 

Appellant  did  not  attempt  to  prove  that 
the  charges  contained  in  the  account  were 
not  in  fact  paid  by  the  guardian,  but  he 
claims  that  some  of  them  were  not  properly 
itemized.  The  only  portion  of  the  account 
called  to  our  attention  in  the  brief  is  for 
medical  attendance.  The  Items  are  as  fol- 
lows: "Apr.  25th.  Dr.  Harry  20  visits  at 
$2.50,  $50.00.  Sept  4th.  Dr.  Arthur  medical 
services,  $70.00."  The  above  charges  are 
Bufflelently  Itemized  within  the  meaning  of 
the  statute.  They  show  the  date  of  pay- 
ment, tbe  amount,  the  person  to  whom  paid, 
and  the  nature  of  the  services.  It  is  not  nec: 
essary  that  a  bill  of  a  physician  or  of  a  law- 
yer should  contain  each  Item  that  goes  to 
make  up  the  charge.  If  the  amount  of  the 
claim  is  disputed,  or  If  it  is  denied  that  the 
services  were  rendered,  the  court  on  the 
hearing  may  go  Into  the  particulars. 

Appellant's  counsel  claims  that  the  comt 
ordered  the  cause  submitted  before  his  e.vl- 
dence  was  all  Introduced,  and  refused  to  al- 
low him  to  argue  the  case  upon  the  facts. 
The  record  shows  that  the  contestant,  Col- 
lins, had  been  on  the  stand,  and  had  been 
asked  several  questions  that  appeared  to  be 
Immaterial,  and  to  which  objections  had  been 
sustained.  Counsel  asked  the  witness  sev- 
eral questions  about  Annie  FogaccI,  who  had 
bem  employed  as  a  nurse  for  the  ward.  He 
then  asked  the  witness:  "Q.  Did  you  and 
she  ever  quarrel?  The  Court:  The  court  Is 
not  going  to  Bit  here  and  listen  to  this.  These 
Issues,  have  been  determined  in  tbe  unlawful 
detainer  suit  If  you  have  any  evidence  to 
ofTer  as  to  this  account  of  tbe  moneys  re- 
ceived or  disbursed,  the  court  will  hear  you. 
Mr.  Carpenter:  I  think  we  have  offered  it 
The  Court:  I  will  permit  you  to  ask  any 
questions  aCTecflng  this  account  that  you 
have,  but  the  court  will  decline  to  hear  any 
further  testimony  without  these  limits."  To 
which  ruling  contestant  -excepted.  "The 
Court:  You  may  leave  the  stand  Mr.  Wit- 
ness', and  the  matter  will  stand  submitted. 
Mr.  Carpenter:  We  except  to  the  ruling  of 
the  court  ordering  the  case  submitted  before 
our  case  is  in."  It  does  not  appear  that  the 
court  refused  to  hear  any  relevant  evidence. 
On  tbe  contrary,  the  court  expressly  stated 
that  It  would  hear  any  evidence  affecting  the 
account  before  It  Counsel  did  not  ask  per- 
taiissl«B  to  argue  tbe  case,  end,  even  tf  be 


had  done  so,  we  do  not  thtnk  !n  this  case  It 
would  have  been  an  abuse  of  discretion  to 
refuse  such  permission. 

The  court  further  found  that  contestant 
was  not  an  Interested  party,  and  hence  had 
no  right  to  contest  the  account  The  con- 
clusions reached  make  It  unnecessary  for  us 
to  determine  the  question. 

Tbe  order  should  be  aflSrmed. 

We  concur:    GRAT,  C. ;  SMITH,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
SHAW,  J.;  VAN  DYKE,  J.;  ANGEL- 
LOTTI,   J. 

7  CaL  Unrep.  1S7 
LAKE  ▼.  OWENS  et  al.    (L.  A.  1,612.) 
(Supreme  Court  of  California.    Jan.  25,  1905.) 

BESCTSSION   OP  SALE— VALIDITY  OF  CONTBACT— 
CONrLICTINO  BVtDBNCnS. 

1.  The  fact  that  the  purchaser  of  an  interest 
in  a  mine  was  acting  In  the  relation  of  trustee 
of  such  interest  for  the  seller,  did  not  affect  the 
validity  of  the  purchase,  it  being  a  fair  and 
open  transaction  for  full  value. 

2.  The  findings  of  fact  by  the  court  on  con- 
flicting evidence  will  not  be  disturbed  on  review. 

Oommlasloners'  Decision.  Department  1, 
Appeal  from  Superior  Court  San  Bernardino 
County;  Prank  F.  Oster,  Judge. 

Action  for  tbe  cancellation  of  an  Instrur 
ment  by  B.  S.  Lake  against  Phoebe  Ann 
Owens,  executrix  of  J.  A.  Owens,  deceased, 
and  another,  From  a  Judgment  for  defend- 
ants, and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

T.  W.  Duckworth  and  Henry  W.  Nisbet, 
for  appellant.  Chas.  L.  Allison  and  0.  O. 
Haskell,  for  respondents. 

CHIPMAN,  C.  Plaintiff  brings  the  action 
to  rescind  a  certain  agreement  to  sell  to  de- 
fendant C.  W.  Owens  an  undivided  sixteenth 
interest  In  the  so-called  "San  Bernardino 
Iron  Mines";  also  to  rescind  the  deed  sub- 
sequently made  thereto  by  plaintiff  in  pur- 
suance of  said  agreement,  and  to  cancel 
both  said  instruments.  The  cause  was  tried 
by  the  court  fitting  without  a  Jury,  and  the 
flndlngs  and  judgment  were  In  favor  of  de- 
fendants that  plaintiff  take  nothing  by  his 
action.  Plaintiff  appeals  from  the  Judgment 
nnd  from  tbe  order  denying  his  motion  for 
a  new  trial. 

Plaintiff  alleged,  and  It  was  found,  that  be 
was  the  owner  of  an  undivided  sixteenth  In- 
terest In  the  said  mines,  the  testator  of  de- 
fendant Phoebe  Owens  being  also  at  his 
death  the  owner  of  an  undivided,  but  not  the 
whole  of  the  remaining,  Interest  therein. 
Defendant  Phoebe  Owens,  widow  of  deceas- 
ed, duly  quaflUed  as  executrix,  and  was  by 
his  will  named  as  sole  devisee  of  her  hus- 
band's estate,  and  inventoried  tlie  said  mines 
as  property  of  the  estate.  Subsequently,  to 
Wit,  December-  18,  1901,  defendant  0.  W. 
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Owens,  son  of  deceased  and  defendant  Pbcebe 
Owens,  procured  from  plaintiff  a  written  con- 
tract, by  which  plaintUF  agreed  to  sell  his 
said  Interest  in  said  mines  to  said  defendant 
C.  W.  Owens  for  $200,  and  later,  to  wit,  on 
February  8,  1902,  plaintiff  conveyed  his  said 
interest  to  defendant  Fhcebe  pursuant  to 
the  directions  of  defendant  0.  W.  Owens,  and 
upon  receiving  full  payment  as  provided  in 
said  contract  Plaintiff  alleges  in  his  com- 
plaint that  be  was  Induced  to  enter  Into 
said  contract  through  the  false  and  fraudu- 
lent representations  of  said  C.  W.  Owens; 
that  he  (plaintiff)  was  an  old  man,  Infirm  in 
bodily  health  and  strength,  and  an  Inmate 
of  the  county  hospital;  that  he  reposed  con- 
fidence in  said  Owens,  and  believed  the  rep- 
resentations made  by  him,  and  acted  wholly 
upon  said  representation,  among  others,  that 
plaintiffs'  interest  in  said  mines  was  not  of 
greater  value  than  ?200;  that  soon  after 
he  had  executed  and  delivered  said  deed  he 
discovered  that  the  defendants  had,  previ- 
ously to  the  making  of  said  contract  and  the 
delivery  of  said  deed.  Joined  in  a  contract  for 
the  sale  of  said  mines  for  a  sum  which  (bad 
the  contract  been  carried  out)  would  have 
yielded  to  plaintiff  $1,200  for  his  share  there- 
in, which  fact  defendants  well  knew  and 
purposely  concealed  from  plaintiff;  and  there- 
apou  plaintiff  gave  notice  to  defendants  re- 
scinding said  contract  and  deed,  and  of- 
fered to  restore  to  defendants  everything  of 
value  received  from  them  by  plaintiff.  With- 
out stating  fully  the  allegations  of  the  com- 
plaint, it  may  be  conceded  that  plaintiff  sets 
forth  facts  which,  bad  the  court  found  them 
to  be  true,  would  have  entitled  him  to  re- 
lief. But  the  court  found  that  the  said  con- 
tract of  sale  made  by  defendants  was  but 
an  option,  and  that  "there  bad  not  been 
paid  to  either  of  the  defendants  any  sum  of 
money  therefor,  or  upon  said  contract,  and 
there  was  no  means  of  ascertaining  whether 
the  said  company  (the  purchaser)  would  pur- 
chase the  mines  and  pay  therefor  or  not" 
The  court  found  against  the  plaintiff  on  all 
his  allegations  of  fraud,  misrepresentations, 
concealment,  and  claims  of  plaintiff  having 
reposed  confidence  in  defendant  C.  W.  Owens 
in  making  said  contract,  and  found  that  the 
transaction  was  fair  and  open,  that  plaintiff 
was  acting  on  the  advice  of  a  friend  other 
than  defendant  Owens,  and  that  the  price 
paid  "was  the  fair  market  value"  of  plain- 
tiff's interest  In  the  mines.  In  view  of  the 
findings,  we  cannot  see  that  the  case  pre- 
sents any  questions  for  serious  discussion. 
If  by  the  circumstances  that  In  his  lifetime 
deceased,  Owens,  held  plaintiff's  title  in  bis 
name,  and  managed  plaintiff's  interest  in  the 
mines,  and  for  that  reason  became  trustee, 
and  if  this  trust  relation  In  some  degree 
survived  in  the  executrix,  as  claimed  by 
plaintiff,  still  she  could  make  the  purchase 
of  plaintiff's  Interest  by  fair  and  open  deal- 
ing free  from  fraud,  and  for  full  value,  as 
the  court  found  was  the  fact    It  is  not  en- 


tirely clear  from  the  evidence  that  defend- 
ant C.  W.  Owens  was  acting  for  his  mother 
when  he  ivocured  the  agreement  to  pur- 
chase the  mines  from  plaintiff.  But  as  the 
deed  was  made  to  her,  and  the  payment  also 
made  by  her.  It  is  fair  to  assume  that  her 
son  was  acting  as  her  agent  Plaintiff's 
principal  contention  is  that  this  agent  should 
have  informed  plaintiff  of  the  then  outstand- 
ing option,  above  referred  to,  and  that  the 
concealment  of  the  fact  is  of  Itself  sofil- 
clent  to  require  a  rescission  of  the  contract 
The  evidence  Is  conflicting  as  to  what  oc- 
curred between  C.  W.  Owens  and  plaintiff 
and  plaintiff's  friend  by  whose  advice  plain- 
tiff in  fact  made  the  contract  Defendant 
Owens  explained  on  the  witness  stand  all 
the  facts  and  circumstances  and  why  he  did 
not  mention  the  fact  of  the  option.  The 
trial  court  must  have  accepted  defendants' 
evidence,  and  we  think  it  was  sufficient  to 
support  the  findings  negativing  plaintiff's 
claim  that  he  was  misled  by  defendants' 
fraudulent  concealment  of  important  facts, 
as  also  is  the  evidence  sufficient  to  support 
the  other  findings  which  themselves  support 
the  judgment 

It  is  advised  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  af- 
firmed:   VAN  DYKE,  J.;  AXGELLOTTI,J. 

I  concur  in  the  Judgment:    SHAW,  J. 


146  CaL  68 
GARCIA  v.  BROWN  et  al.    (JU  A.  1,289.) 
(Supreme  Court  of  California.    Jan.  24,  1905.) 

APPEAIi— DISPOSITION   OF  CAUSE. 

1.  The  clerk  of  the  Supreme  Court  not  hav- 
ing authority,  in  the  abspnce  of  an  order  of 
court,  to  place  a  case  on  the  calendar  for  oral 
argument  until  points  and  authorities  have  been 
filed  by  appellant  (Sup.  Ct  Rnle  18,  64  Pac.  x). 
a  case  placed  on  such  calendar  without  such  au- 
thority will  be  stricken  from  the  calendar. 

Department  1.  Appeal  from  Superior 
Court,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  Jesus  Garcia  against  George  B. 
Brown  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Stricken  from 
argument  calendar. 

C.  Linkenbach  and  E.  J.  Emmons,  for  ap- 
pellant.   J.  W.  P.  Laird,  for  respondent 

ANGBLLOTTI,  J.  Plaintiff  appeals  from 
a  judgment  and  an  order  denying  his  motion 
for  a  new  trial.  The  transcript  on  appeal 
was  filed  herein  on  June  20,  1902.  Appel- 
lant has  not  filed  his  points  and  authorities, 
and  his  time  to  so  do  has  long  since  expired. 
Although  there  were  no  points  and  authori- 
ties on  file,  tlie  appeal  was  Inadvertently 
placed  uiKm  the  calendar  for  oral  argument 
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at  tbe  session  of  tbe  court  beJd  at  Los  An- 
geles In  April,  1904,  without  any  order  of 
tbe  conrt  to  that  effect,  and,  there  then  be- 
ing no  appearance  of  either  party,  was  con- 
tinned  to  the  October.  1904,  session,  at  which 
time  the  appellant  appeared,  respondent  not 
appearing;  and,  upon  request  of  appellant, 
the  appeal  was  submitted,  without  argu- 
ment, for  decision.  It  does  not  appear  that 
respondent  has  had  any  notice  that  the  case 
would  come  on  for  argument 

Under  these  circumstances,  the  court  will 
not  undertake  to  pass  upon  tbe  merits  of  the 
appeal.  Under  rule  IS  of  this  conrt  (64  Pac. 
X),  the  clerk  Is  not  authorized,  In  the  absence 
of  a  special  order  to  that  effect,  to  place 
a  case  upon  the  calendar  for  oral  argument 
until  points  and  authorities  have  been  filed. 
Until  points  and  authorities  on  behalf  of  the 
appellant  have  been  served  and  filed,  the  re- 
spondents have  the  right  to  assume  that  the 
case  will  not  be  on  the  calendar  for  argu- 
ment, and  are  not  called  npon  to  observe 
whether  It  has  been  placed  thereon. 

Under  rule  5  of  this  court  (64  Pac.  vlll), 
appellant's  points  and  authorities  not  having 
been  filed,  this  appeal  Is  subject  to  be  dis- 
missed on  motion  of  the  respondents,  upon 
notice  given  to  tbe  appellant  It  is  not  in 
condition  to  be  decided. 

The  order  submitting  the  cause  for  deci- 
sion Is  vacated,  and  the  case  stricken  from 
the  oral  argnm«it  calendar. 

We  concur:  SHAW,  J.;  VAN  DYKE,  J. 


M  Cat.  70 

HENNE  ▼.  LANEERSHIM.     (L.  A.  1,314.) 
(Supreme  Conrt  of  California.    Jan.  24,  1905.) 

PABIT    WAIXS— CONTRACTS — CONSTBUCTION— 
BI0IIT3  OF  OWNEBS. 

1.  Where  a  contract  for  the  construction  of 
a  party  wall  specified  the  width  of  the  wall  from 
one  story  to  another  to  the  under  side  of  the 
flfth-story  Joist,  and  tlience  to  the  top  of  the 
fire  wall,  and  plaintiff  agreed  to  pay  an  aggre- 
gate Slim  in  five  installments,  due  when  the  wall 
wa-s  completed  to  the  first,  second,  third,  fourth, 
and  fifth  floor  Joists,  respectively,  one  when  the 
wall  was  up  to  ceiling  and  the  last  on  comple- 
tion of  the  wall,  such  agreement  provided  for  a 
five-story  party  wall,  and  preclnded  one  of  the 
owners  thereof  from  thereafter  raising  it  against 
the  protest  of  the  other. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Suit  by  C.  Hoine  against  3.  B.  Lanker- 
shim.  From  an  order  denying  plaintiff's  mo- 
tion for  an  injunction  pendente  lite,  he  ap- 
peals.    Reversed. 

R.  L.  Horton,  for  appellant  John  W. 
Mitchell,  for  respondent 

ANGETXOTTI,  J.    This  is  an  appeal  from 

an  order  denying  plaintiff's  motion  for  an 

injunction  pendente  lite  in  an  action  brought 

by  blm  for  a  decree  perpetually  enjoining 

Cal.Rep.  78-81  P.— 29 


defendant  from  constructing  a  proposed  ad- 
dition of  two  stories  to  a  party  wall,  and 
from  making  certain  proposed  opening  in 
the  proposed  new  portion  of  said  wall.  The 
parties  are  the  owners  of  adjoining  lots  in 
the  city  of  Los  Angeles.  Each  contemplat- 
ing the  erection  of  a  building  on  his  lot 
a  written  agreement  was  entered  into  be- 
tween them  in  July,  1896,  for  the  construc- 
tion by  defendant  of  a  party  wall  on  tbe 
line  dividing  tbe  lots,  one-half  of  said  wall 
to  be  placed  on  plalntifTs  lot  and  one-half 
on  defendant's  lot.  Under  the  terms  of  the 
agreement,  defendant  was  to  construct  a 
wall  of  certain  designated  dimensions,  vary- 
ing in  thickness  from  a  footing  of  5  feet 
4  inches  at  the  base  to  12  Inches  at  the  top 
of  the  fire  wall,  and  according  to  certain 
specifications.  The  agreement  specified  the 
width  of  the  wall  from  one  story  joist  to 
another,  to  the  under  side  of  the  flfth-story 
Joist  and  thence  to  the  top  of  the  fire  wall. 
Plaintiff  agreed  to  pay  to  defendant  the  ag- 
gregate amount  of  |2,700,  the  same  being 
made  payable  at  various  stages  of  the  work, 
five  Installments  being  due  when  the  wall 
was  completed  to  the  first,  second,  third, 
fourth,  and  fifth  floor  Joists,  respectively, 
one  when  wall  was  up  to  ceiling,  and  the  last 
upon  completion  of  the  wall.  It  was  fur- 
ther provided  that:  "When  said  wall'  Is 
constmcted  as  aforesaid,  the  same  shall 
be  and  remain  as  a  party  wall  for  the  use 
and  benefit  of  the  respective  parties  to  tills 
contract,  or  their  heirs,  administrators,  and 
assigns  in  perpetuity."  The  agreement  fur- 
ther provides  that,  if  It  sbonld  ever  become 
necessary  to  "repair  or  rebuild  said  wall. 
Or  any  portion  thereof,"  tbe  expense  should 
be  borne  equally  by  the  parties.  The  wall 
was  constructed,  as  agreed,  five  stories  In 
height,  and  each  of  the  parties  erected  npon 
bis  lot  a  five-story  and  basement  building, 
using  said  wall  therefor.  In  the  year  1902 
the  defendant,  contemplating  the  addition  of 
two  stories  to  bis  building,  was  about  to  add 
two  stories  to  said  party  wall,  without 
plaintiff's  consent  He  fnrther  proposed  to 
leave  an  opening  of  aljont  36  feet  in  length 
extending  from  the  bottom  to  the  top  of  the 
addition  to  the  wall.  Thereupon  plaintiff 
commenced  this  action.  It  was  claimed  by 
plaintiff  that  the  party  wall  was  not  capa- 
ble of  safely  carrying  tbe  additional  weight 
of  two  more  stories,  and  that  to  permit  the 
erection  thereof  on  said  wall  would  cause 
plaintlfrs  building  great  and  irreparable  in- 
jury. The  evidence  upon  this  question  was 
conflicting  to  such  an  extent  that  under 
well-settled  rules,  the  conclusion  of  the  low- 
er conrt  thereon  is  not  open  to  review. 
If,  however,  defendant  bad  no  legal  right 
without  the  consent  of  plaintiff,  to  add  to 
the  height  of  the  party  wall,  his  so  doing 
would  be  an  invasion  of  plalnttfrs  rights, 
constituting  a  continuing  trespass  upon  bis 
real  property,  which  eventually  would  ripen 
into  an  easement    This  alone,  independent- 
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lyof  any  qnestlon  as  to  other  damage,  wonld 
entitle  plaintiff  to  an  Injunction  preventirig 
Buch  threatened  Invasion. 

We  are  aatisfled  that  defendant  was  not 
entitled  to  add  to  the  height  of  the  wall. 
There  Is  no  material  distinction  between  the 
facts  of  this  case  and  those  of  Frowenfeld 
T.  Casey,  139  Cal.  421,  73  Pac.  152.  The 
rule  that  either  party  has  the  right,  in  the 
absence  of  agreement,  to  Increase  the  height 
of  a  party  wall,  when  it  can  be  done  with- 
out injury  to  the  adjoining  building,  or  im- 
pairing the  strength  of  the  wall,  was  fully 
recognized  by  this  court  in  tiiat  case,  but 
it  was  held  that  the  effect  of  the  agreements 
between  the  parties  in  that  case  was  to 
limit  the  party  wall  to  six  stories.  The 
agreements  in  that  case  did  not,  in  terms, 
provide  that  the  wall  should  not  be  carried 
to  a  greater  height  than  six  stories,  but 
they  did  provide  for  the  building  of  a  six- 
story  party  wall.  It  was  said  by  this  court: 
"An  agreement  to  build  a  party  wail,  with  no 
limitation  as  to  its  height,  would  give  the 
right,  by  implication,  to  build  it  as  high 
as  would  be  necessary  for  the  purposes  for 
which  it  was  to  be  used,  provided  It  could 
be  done  without  Injury  or  danger  to  the 
property  of  the  other  party.  An  agreement 
to  build  a  party  wall  for  a  height  defined 
in  the  agreem«it  does  not  give  the  right  by 
implication  to  build  it  higher."  The  effect 
of  that  decision  Is  clearly  that,  where  the 
agreement  is  for  a  party  wall  of  a  designated 
height,  the  designation  of  the  height  is,  lA 
the  absence  of  other  provisions,  a  limitation, 
beyond  which  neither  party  can  go  without 
the  consent  of  the  other.  The  agreement 
constitutes  a  conveyance  of  the  easement 
to  that  height,  and  no  more.  It  was  said 
in  that  case:.  "The  extent  of  defendant's 
easement,  for  the  purpose  of  a  party  wall, 
is  defined  and  measured  by  the  agreement 
Plaintiff  owns  the  space  on  his  own  land 
above  the  six  stories  by  the  same  title  that 
he  owns  the  remaining  portions  of  his  lot. 
He  has  not  conveyed  it  to  the  defendant 
He  cannot  be  deprived  of  this  property  at 
the  volition  of  defendant  without  due  pro- 
cess of  law."  The  agreement  in  the  case  at 
bar  was  for  a  wail  of  designated  dimen- 
sions, to  be  at  once  constructed  to  its  full 
height  by  defendant,  and  for  which  plaintiff 
was  to  pay  defendant  a  designated  amount, 
and  which  wall,  when  so  constructed,  was 
to  be  and  remain  the  party  wall.  In  other 
words,  the  party  wall,  as  It  was  then  to  be 
constructed  by  defendant,  was  the  thing  con- 
cerning wliich  the  parties  agreed,  and  for 
which  the  plaintiff  was  to  pay  his  i)ortIon 
of  the  cost  That  the  wall  then  to  be  con- 
structed was  to  be  only  five  stories  high, 
is,  we  think,  apparent  from  the  terms  of 
the  agreement  That  such  was  the  under- 
standing of  the  parties  is  demonstrated  by 
their  contemporaneous  conduct.  There  is 
no  pretense  that  the  defendant  did  not  fully 
perform  his  contract  for  the  construction  of 


said  wall  by  constructing'  the  same  to  the 
height  of  five  stories.  Both  plaintiff  and 
defendant,  apparently  without  question,  con- 
strued the  contract  as  calling  for  audi  a 
five-story  wall  to  lie  then  constructed,  and 
accepted  the  building  thereof  as  a  full  com- 
pliance by  defendant  with  the  provisions 
of  the  contract  relating  to  the  construction 
of  the  wall  by  him.  The  written  agreement 
being  for  a  flve-stoiy  party  wall,  the  height 
was  limited  by  said  agreement  to  five  stories. 
This  case  and  that  of  Frowenfeld  v.  Casey, 
supra,  differ  from  the  cases  relied  on  by 
defendant  in  that  In  the  latter  cases  then- 
was  no  agreement  which  could  fairly  be  con- 
strued as  limiting  the  height  What  bat 
I>een  said  renders  It  unnecessary  to  consider 
the  question  as  to  the  right  of  defendant 
to  leave  any  opening  in  the  proposed  addi- 
tion to  the  wall. 
The  order  appealed  from  Is  reversed. 

We  concur:  VAN  DYKE,  J.;  SHAW,  J. 


m  Cal.  $0 
BILL  V.  FULLER.    (L.  A.  1.30a) 
(Supreme  Court  of  California.    Jan.  21,  1903.) 

SALES  —  CONTRACT  —  COSSTBUCTIOS— PASSINO 
OF  TrrLE— WABRANTT— MEBCHANTABLENESS — 
BREACH  —  ACrriONS  —  EVIOENCB  —  WITNESS- 
ES—CBOSS-EXAUIHATION. 

1.  Defendant,  after  having  Intfpectcd  plaintiff's 
orange  ordiard.  contracted  in  November,  1900, 
for  all  of  plaintiff's  oranges,  with  certain  excep- 
tions, at  certain  prices ;  all  to  be  taken  by  de- 
fendant on  or  before  April  1,  1901,  and  be  paid 
for  on  delivery;  plaintiff  to  deliver  wlien  want- 
ed by  defendant.  The  oranges  were  ripe  and 
ready  for  market  in  January,  but  defendant  re- 
fused to  accept  them  until  March  12th,  and  then 
only  on  lieing  permitted  to  cull  unmerchantable 
fruit,  which  became  so  by  being  left  on  the 
trees  an  unreasonable  length  of  time.  Held, 
that  the  implied  warranty  of  merchantableness, 
if  any,  in  such  contract,  only  warranted  raer- 
chantabloness  of  the  fruit  on  the  tree,  and  that 
when  gathered  in  due  season  it  should  be 
handled  and  delivered  with  care,  and  did  not 
entitle  defendant  to  refuse  to  accept  oranges  be- 
cause tliey  were  too  ripe  for  market 

2.  In  an  action  for  breach  of  a  contract  for 
the  purchase  of  oranpes.  evidence  that  some 
dwarfed,  immature  fruit  that  dropped  from  the 
trees  and  decayed  on  the  ground,  had  been  pick- 
ed up  by  plaintiff,  did  not  warrant  an  inference 
that  such  fruit  had  been  delivered  to  defendant 
under  the  contract 

3.  Where,  in  an  action  for  breach  of  a  con- 
tract to  purchase  oranges,  plaintiff  had  not 
been  askea  on  direct  examination  with  respect 
to  the  condition  of  the  fruit,  a  question  as  to 
whether  some  of  the  crop  had  been  softened  by 
rain  followed  by  hot  weather  was  properly  ex- 
cluded as  not  proper  cross-examination. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  ||  949,  071.] 

4.  In  an  action  for  breach  of  a  contract  to 
purchase  oranges,  there  being  no  issue  as  to 
plaintiff's  care  of  his  orchard,  it  was  not  error 
for  the  court  to  refuse  to  allow  defendant  to 
cross-examine  plaintiff  on  such  subject 

5.  Wliere,  in  an  action  for  •  breach  of  a  con- 
tract to  purchase  oranges,  there  was  no  con- 
troversy over  a  small  amount  of  fruit  alleged 
to  have  been  prematurely  delivered,  which  had 
been  paid  for,  it  was  not  error  for  the  court  t» 
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Euabiin  an  objection  to  a  qneolion  put  to  plain- 
tiff, whether  be  had  himself  broken  the  con- 
tract by  such  premature  delivery. 

6.  Defendant  entered  into  a  written  agree- 
ment providing  that  be  "has  this  day  bought 
all  the  oranpes  grown  this  year"  by  plaintiff,  at 
certain  wpeoifird  rates,  to  be  paid  for  on  deliv- 
ery ;  plaintiff  to  deliver  the  same  when  wanted 
by  defendant  Held,  that  such  contract  im- 
ported a  present  sale  of  the  oranges,  under  Civ. 
Code,  §  1141,  providing  that  title  is  transferred 
by  an  executory  agreement  for  the  sale  of  per- 
sonal property  only  when  the  buyer  has  accept- 
ed the  thing,  or  when  the  seller  has  completed 
it,  prepared  it  for  delivery,  and  offered  it  to  the 
buyer  with  intent  to  transfer  the  title  thereto, 
and  that  the  oranges  remained  on  the  trees  at 
the  buyer's  risk. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  Benjamin  F. 
Bledsoe,  Judge. 

Action  by  W.  T.  Bill  against  Henry  Fuller. 
From  an  order  denying  defendant's  motion 
for  a  new  trial,  and  to  set  aside  a  judgment 
on  findings,  defendant  appeals.    Affirmed. 


Frank   C.  Prescott,   for  appellant. 
Chapman,  for  respondent. 


0.  E. 


SHAW,  u.  This  was  an  action  to  recover 
the  balance  of  the  purchase  price  alleged  to 
be  due  for  a  crop  of  oranges  sold  and  drflv- 
ered  by  the  plaintiff  to  the  defendant.  The 
defendant  appeals  from  an  order  denying  his 
motion  for  a  new  trial,  and  from  an  order 
denying  bis  motion,  made  under  section  663, 
Oode  Civ.  Proc.,  to  set  aside  the  judgment 
entered,  and  to  enter  another  and  different 
judgment  upon  the  findings. 

The  plaintiff  was  an  orange  grower  in  the 
cotmty  of  San  Bernardino,  and  the  defend- 
ant was  engaged  In  the  business  of  buying, 
selling,  packing,  and  shipping  fruit  Fuller 
Inspected  the  plaintiff's  orchards,  and  Im- 
mediately afterwards  they  made  the  follow- 
ing agreement:  "This  agreement,  made  this 
I9th  day  of  November,  1900.  by  and  between 
W.  T.  Bill  and  Henry  Fuller,  wltnesseth: 
That  said  Henry  Fuller  has  this  day  bought 
all  the  oranges  grown  this  year  by  W.  T. 
Bill  In  West  Redlands  and  Bryn  Mawr,  ex- 
cept the  St  Michaels,  at  two  cents  per  pound 
(except  the  Australian  navels  on  the  five 
acres  known  as  the  Mabry  Ranch,  for  which 
said  Fuller  agrees  to  pay  one  cent  per 
pound),  and  said  W.  T.  Bill  hereby  sells  to 
H.  Fuller  at  said  prices.  All  oranges  to  be 
taken  by  H.  Fuller  on  or  before  April  Ist, 
1901,  except  the  late  Valendas,  and  paid  for 
In  cash  as  soon  and  at  the  time  of  delivery. 
And  W.  T.  Bill  agrees  to  deliver  at  Bryn 
Mawr  Station  when  wanted  by  H.  Fuller." 
The  court  found  that.  In  purauauce  of  this 
agreement  plaintiff  delivered  160,236  pounds 
of  oranges  at  2  cents  per  pound,  and  5,107 
pounds  at  1  cent  per  pound;  that  the  de- 
fendant rejected  60,888  pounds  of  the  2-cent 
Oranges,  and  2,492  pounds  of  the  1-cent  or- 
anges, and  refused  to  pay  for  those  so  re- 
jected; that  at  the  contract  price  the  re- 
jected oranges  would  amount  to  $1,243.26, 
and  for  this  amount  Judgment  was  given  In 
78  P.— 38 


favor  of  the  plaintiff.  The  principal  con- 
tention arises  upon  the  constniction  of  the 
contract  The  defendant  claims  that  there 
was  an  implied  warranty  of  the  merchant- 
able quality  of  the  fruit  at  the  time  of  de- 
livery, and  that  under  the  last  clause  of  the 
agreement  he  had  the  right  arbitrarily  to  fix 
the  time  of  delivery,  without  regard  to  the 
condition  of  the  oranges,  or  the  effect  of 
delay  upon  them.  In  this  we  think  the  de- 
fendant was  mistaken.  At  the  time  the  con- 
tract was  made,  the  oranges  were  practically 
full  grown,  but  not  yet  ripe  enough  for  the 
market  The  testimony  shows,  and  the  court 
fotmd,  that  the  oranges  became  ripe  and 
ready  for  market  in  January  of  the  year 
1901;  that  the  plaintiff  at  various  times  from 
that  time  forward  until  the  12tb  of  March 
Informed  the  defendant  that  they  were  ripe 
and  ready  for  picking  and  shipment  and  that 
delay  would  injure  them,  but  the  defendant 
each  time  refused  to  receive  them  until 
March  12tb;  and  that  at  that  time  he  told 
the  plaintiff  to  deliver  the  oranges  as  fast 
as  he  could,  but  that  be  would  cull  out  all 
the  immerchantable  fruit  The  plaintiff  ob- 
jected to  the  culling,  but  said  he  would  de- 
liver them,  and  demand  that  they  all  be  re- 
ceived as  fruit  properly  delivered  under  the 
contract.  A  contract  of  sale  must  be  con- 
strued with  reference  to  the  character  of  the 
property  which  is  the  subject  of  the  sale,  the 
situation  of  the  parties,  and  the  natural  re- 
sults of  time  and  of  the  operation  of  nat- 
ural forces,  The  court  found  that  in  Janu- 
ary the  fruit  delivered  was  all  merchantable, 
and  that  at  the  time  of  its  delivery  in  the 
latter  part  of  March  It  was  in  as  good  con- 
dition as  it  could  be  kept  by  reasonable  care, 
and  that  the  unmerchantable  condition  of 
the  fruit  at  the  time  of  its  delivery  was 
caused  solely  and  only  by  reason  of  the  fruit 
being  left  on  the  trees  an  unreasonable 
length  of  time.  Under  these  drcimistances, 
we  think  the  contract  should  not  be  constru- 
ed to  give  Fuller  the  absolute  right  to  defer 
the  delivery  of  the  oranges  to  the  Injury  of 
the  plaintiff.  It  must  be  construed  to  mean 
that  the  oranges  were  to  be  taken  by  Fuller 
on  or  before  April  1,  1901,  and  at  such  rea- 
sonable time  as  should  be  necessary  to  Insure 
their  good  condition  with  respect  to  maturity 
and  fitness  for  market  It  cannot  be  that 
under  this  agreement  the  defendant  was  at 
liberty  to  refuse  to  accept  the  oranges,  and 
compel  the  plaintiff  to  keep  them  on  the 
trees  until  one-half  of  them  bad  become  unfit 
for  maticet.  The  merchantability  which  was 
warranted  by  the  contract,  if  there  was  any 
such  warranty,  was  nothing  more  than  a 
warranty  that  the  fruit  should  be  merchant- 
able on  the  tree,  and  that  when  gathered  in 
due  season  it  should  be  handled  and  deliver- 
ed with  proper  care.  This  being  the  case, 
under  the  findings  we  think  the  defendant 
was  not  Justified  In  refusing  to  accept  the 
oranges  which  he  culled  from  the  crop  be- 
cause of  his  claim  that  they  were  too  ripe 
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and  puffy  for  the  market  The  fact  that 
they  had  been  allowed  to  remain  so  long  on 
the  treea^  and  thus  become  unflt  for  the 
market,  was  the  fault  of  the  defendant,  and 
he  should  not  be  allowed  to  take  advantage 
of  that  fault 

There  are  some  mln<Mr  objections  which 
may  be  noticed: 

There  was  no  error  In  sustaining  the  ob- 
jection to  the  question  whether  or  not  there 
was  fruit  on  the  trees  at  the  time  of  making 
the  contract,  which  fell  off,  and  never  was 
incorporated  Into  the  contract  at  all.  The 
plaintiff  did  not  claim  payment  for  any  such 
fruit  and  there  Is  no  evidence  that  he  ever 
delivered  any  of  it  to  the  defendant  His 
statement  that  there  was  some  dwarfed.  Im- 
mature fruit  that  dropped  off  the  trees  and 
decayed  on  the  ground,  and  that  he  en- 
deavored to  pick  up  the  most  of  it  is  mis- 
undOTStood  or  misinterpreted  by  the  appel- 
lant It  is  clear  that  he  did  not  intend  by 
that  statement  to  say  that  he  had  picked  up 
this  Immature  fruit  and  delivered  it  as  fruit 
sold  under  the  contract 

It  was  not  error  to  sustain  the  objection 
to  the  question  asked  the  plaintiff,  while  he 
was  testifying  as  a  witness,  whether  or  not 
some  of  the  crop  had  been  softened  by  rea- 
son of  a  rain  followed  by  hot  weather.  This 
was  not  cross-examination.  The  plaintiff 
had  not  been  asked  upon  his  examination  in 
chief  with  respect  to  the  condition  of  the 
fruit  Nw  was  there  error  In  refusing  to  al- 
low the  defendant  to  cross-examine  the  plain- 
tiff with  respect  to  the  care  which  he  gave 
to  the  orchard.  There  was  no  issue  involv- 
ing that  proposition. 

The  court  did  not  err  In  sustaining  the  ob- 
jection to  the  question  put  to  the  plaintiff, 
whether  he  had  himself  broken  the  contract 
by  delivering  a  small  quantity  of  fruit  In 
January,  which  had  been  paid  for.  There 
was  no  controversy  over  this  fruit  nor  over 
any  fruit  except  that  ddivered  In  March. 
The  testimony  was  that  all  the  fruit  except 
the  March  deliveries  was  paid  for  without 
question,  and  whether  the  plaintiff  had  pre- 
maturely delivered  the  small  quantity  of 
oranges  In  January  was  Immaterial,  inas- 
much as  the  defendant  accepted  the  same 
without  objection.  The  defendant  claims 
that  some  of  the  findings  are  not  supported 
by  the  evidence.  We  do  not  think  it  neces- 
sary to  discuss  this  question  in  detail.  An 
examination  of  the  evidence  shows  that  the 
findings  are  all  fairly  supported. 

We  have  treated  the  case  upon  the  theory 
that  the  title  did  not  pass  until  delivery, 
and  that  the  findings  were  all  included  with- 
in the  issues  made  by  the  pleadings,  al- 
though plaintiff  contends  with  much  force 
that  all  the  findings  other  than  the  findings 
that  the  allegations  of  the  complaint  are  true, 
and  that  the  allegations  of  paragraph  No.  3 
of  the  answer  are  untrue,  are  outside  the 
pleadings,  and,  although  In  favor  of  the 
plaintiff,  are  unnecessary  to  a  decision  of  the 


case.  The  evidence  upon  which  they  are 
based  was  Introduced  over  the  plaintlflr's 
objection,  and  consequently  he  could  not  be 
held  to  have  allowed  the  case  to  be  tried 
upon  the  theory  that  these  findings  were 
within  the  Issues.  But  treating  the  findings 
as  within  the  issues,  we  are  of  the  opinion 
that  no  error  was  committed  by  the  court 

Nor  do  we  wish  to  be  understood  as  hold- 
ing that  the  title  to  the  crop  did  not  pass  as 
soon  as  the  contract  was  executed.  The 
agreement  in  form,  Imports  a  present  sale. 
The  thing  sold  was  In  existence,  and  was 
Identified  and  separated  from  other  things. 
Under  section  1141,  Civ.  Code,  it  would  seem 
that  title  passed  at  once,  and  that  the  oran- 
ges remained  on  the  trees  at  the  risk  of  the 
buyer. 

The  orders  are  affirmed. 


We  concur: 
LOTTI,  J. 


VAN    DYKE,    J.;    ANGEI^ 


1«  Cal.  SS 
ASTILL  V.  SOUTH  TUBA  WATER  CO. 
(Sac.  1,107.)* 
(Supreme  Court  of  California.    Jan.  21,  1905.) 

RUISANCBS  —  ACTIONS  —  JOINT    DEMtJRBKE  — 
ABATEMENT— DAMAGES— EVIDENCE — 

BEMOTENESS— ISSUES. 

1.  Under  Code  Civ.  Proc.  §  427,  authorizing 
joinder  of  two  or  more  causes  of  action  belong- 
ing to  the  same  class,  plaintiff  was  entitled  to 
jom  two  causes  of  action  for  distinct  nuisances. 

[GJd.  l^ote. — ^For  cases  in  point  see  voL  1, 
Cent.  Dig.  Action,  (  425.] 

2.  That  such  causes  of  action  were  not  sep- 
arately stated  in  the  complaint  was  not  a  cause 
of  demurrer. 

3.  Under  the  express  provisions  of  Code  Civ. 
Proc.  §  731,  and  independent  thereof,  a  party- 
injured  by  a  nuisance  may  in  the  same  action 
obtain  a  judgment  abacing  the  nuisance,  and 
recover  damages  caused  thereby. 

4.  Where,  in  an  action  for  the  abatement  of 
certain  nuisances  and  for  damages,  plaintiff's 
claim  was  based  solely  on  the  negligent  use  of 
an  easement  by  defendant,  which  it  was  alleged 
caused  the  nuisances,  evidence  showing  an  ad- 
verse use  of  a  part  of  tlie  land  on  which  the  al- 
leged nuisance  existed  to  show  title  thereto  in 
defendant,  was  not  within  the  issues,  and  was 
therefore  Inadmissible. 

5.  Where  defendant  permitted  a  question  to 
be  answered  without  objection,  and  it  did  not 
appeal-  that  there  was  no  chance  to  object  tic- 
foro  an  answer  was  given,  defendant's  right  to 
have  the  same  stricken  was  waived. 

6.  In  a  suit  for  abatement  of  certain  nui- 
sances and  for  damages,  evidence  concerning  the 
health  of  the  neighborhood,  or  of  particular 
persons  residing  therein,  at  a  period  some  15 
years  or  more  before  trial,  was  too  remote  for 
comparison  to  disprove  evidence  as  to  the  health 
of  plaintiff  and  bis  family,  alleged  to  have  been 
affected  by  the  nuisance. 

Department  1.  Appeal  from  Superior 
Court  Placer  County;  Albert  G.  Burnett 
Judge. 

Action  by  James  Astill  against  the  South 
Yuba  Water  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

*Beliearliic  denied  F«bruanr  20,  190S. 
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John  M.  FnlweOer  and  Fred  Searles,  for 
aiKiellant    Holl  &  Dunn,  for  req>ondent 

SHAW,  J.  The  d^endant  appeals  from 
the  Judgment,  and  from  an  order  denying  its 
motion  for  a  new  trial. 

There  la  no  misjoinder  of  causes  of  ac- 
tion. The  plaintiff  does,  indeed,  complain 
of  wliat  technically  constitutes  two  distinct 
nuisances.  One  is  caused  by  the  negligence 
of  the  defendant  in  allowing  water  to  es- 
cape from  the  banks  of  a  ditch  owned  by  the 
defendant,  and  extending  over  the  plaintiff's 
land,  whereby  the  land  is  made  swampy 
and  marshy,  constituting  a  nuisance.  The 
other  is  alleged  to  consist  of  a  reserroir  into 
which  water  from  the  ditch  flows,  which 
reservoir  was  allowed  to  beccane  filled  with 
vegetable  matter,  which  became  rotten  and 
decayed,  and  thereby  caused  a  nuisance. 
This,  however,  does  not  constitute  a  mis- 
Joinder.  Section  427  of  the  Code  of  Civil 
Procedure  allows  the  Joinder  of  two  or  more 
causes  of  action  belonging  to  the  same  class. 
Plaintiff  might  tberetare  in  the  same  com- 
plaint set  up  any  number  of  separate  causes 
of  action  for  distinct  nuisances  without  be- 
ing guilty  of  a  misjoinder.  The  fact  that 
they  are  not  separately  stated  in  the  com- 
plaint is  not  a  cause  of  demurrer;  nor  do 
different  elements  of  damage,  arising  from 
the  same  nuisance,  constitute  different 
causes  of  action.  Under  section  731  of  the 
Code  of  Civil  Procedure,  and  at  common 
law  without  the  aid  of  that  section,  the 
party  injured  by  a  nuisance  may  In  the  same 
action  obtain  a  Judgment  abating  it  and 
recover  the  damages  caused  th»'eby.  Tolo 
Co.  V.  Sacramento,  36  Cal.  196;  14  Ency.  of 
PI.  Se  Pr.  lUe. 

The  defendant  contends  that  the  findings 
are  not  supported  by  the  evidence,  and  as- 
signs many  particulars  in  which  it  Is  claim- 
ed the  evidence  is  insufficient  On  an  exam- 
ination of  the  record,  however,  we  think 
there  Is  ample  evidence  to  support  all  the 
findings.  There  Is  evidence  to  the  contrary, 
it  is  true,  but  it  Is  not  the  province  of  this 
court  to  determine  questions  of  the  prepon- 
derance of  evidence. 

Several  errors  of  law  are  complained  ot 
in  excluding  testimony  tending  to  show  ad- 
verse use  of  a  i>art  of  the  land  upon  which 
It  is  allied  a  nuisance  existed,  and  which, 
it  is  claimed,  woald  tend  to  prove  title  to 
such  land  in  the  defendant  There  was  no 
error  In  this  ruling.  There  was  no  claim  set 
up  by  the  defendant  to  a  fee-simple  title  to 
any  land.  The  plalntlfl  was  the  grantee  of 
the  patentee  of  a  certain  subdivision  of  Unit- 
ed States  government  land.  He  held  the  title 
subject  to  the  rights  of  the  defendant  ac- 
quired through  its  predecessor  previous  to 


the  Issuance  of  the  patent,  to  maintain  a 
reservoir  thereon,  and  carry  water  thereto 
through  a  ditch  over  the  plaintiff's  land.  The 
reser^'olr  was  In  part  situated  on  plaintlCTs 
land,  and  In  part  on  other  lands  adjoining 
thereto.  This  alleged  right  was  not  a  fee- 
simple  title,  nor  anything  more  than  a  mere 
easement  dependent  upon  use.  The  court 
found,  and  the  evidence  supported  the  find- 
ing, that  the  area  of  land  covered  by  the  wa- 
ter In  the  reservoir,  if  it  was  filled  to  the 
brim,  was  some  24  acres  of  land,  of  which 
8.85  acres  was  on  the  land  of  the  plaintiff. 
There  was  some  contention  on  the  part  of 
the  defendant  that  It  bad  title  to  some  land 
extending  further  up  the  ditch  beyond  this 
high-water  line,  with  a  right  at  some  time 
to  use  the  same  as  a  reservoir.  There  was, 
however,  no  issue  of  this  nature  tendered  in 
the  answer.  The  only  claim  set  up  in  the 
answer  is  a  mere  easement,  consisting  of 
the  reservoir  and  ditch  actually  used;  and 
the  limit  of  the  defendant's  right  under  the 
answer  is  fixed  by  the  area  of  land  shown 
to  be  actually  occupied  by  the  reservoir  and 
ditch,  with  suflBcIent  ground  for  access  there- 
to for  the  purposes  of  maintenance  and  re- 
pair and  use.  TWs  right  to  the  reservoir, 
and  to  the  ditch  connecting  therewith.  Is  not 
disputed  by  the  plaintiff.  The  precise  extent 
and  boundary  of  the  reservoir  are  not  im- 
portant The  plaintiff's  claim  Is  based  sole- 
ly upon  the  negligent  nse  of  the  easement, 
which  it  is  alleged  has  caused  the  nuisances. 
There  being  no  Issue  with  regard  to  the  title 
of  the  land  outside  of  the  reservoir,  it  was 
not  error  to  exclude  the  testimony. 

There  was  no  error  in  refusing  to  strike 
out  the  answer  to  the  question  put  to  the 
plaintiff,  "How  mnch  was  your  time  worth?" 
Conceding  that  the  qnestion  was  Improper  in 
form,  the  plaintiff  did  not  object  to  it  but 
allowed  the  answer  In,  and  thereby  waived 
his  right  to  strike  It  out  It  does  not  ap- 
pear that  there  was  no  chance  to  object  be- 
fore the  answer  was  given. 

There  was  no  error  in  excluding  testimony 
concerning  the  health  of  the  neighborhood, 
or  of  particular  persons  residing  In  the  neigh- 
borhood, at  a  period  some  16  years  and  more 
before  the  trial.  TEi-ren  if  a  comparison  could 
be  made  In  this  way  to  disprove  the  evidence 
of  the  effect  of  the  alleged  nuisance  upon  the 
health  of  the  plaintiff  and  his  family  In 
1898,  when  the  nuisance  is  alleged  to  have 
been  caused,  the  time  referred  to  in  the  tes- 
timony offered  to  be  given  was  too  remote  to 
furnish  a  safe  standard  of  comparison. 

We  find  no  error  In  the  record.  The  Judg- 
ment and  order  are  affirmed. 

We  concur:  VAN  DTKE,  J.;  ANO£I> 
LOTTI,  J. 
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DAVIS  r.  DIAMOND  CARRIAQIS  ft  UV- 
BRT  00.    (L.  A.  1^10.) 

(Supreme  Conrt  of  Calif  omia.    Jan.  21,  1905.) 

UABTKB  AND  SKBTART— INJDBIK8  TO  BKBVANT— 
KEGUOENCB— CONTBIBUTOST     NEOLIOENCS  — 

AirrioiPATioN  ow  ihjuby  —  release— <jnBfl- 

TIORB  FOB  JTTBT— FIirDIHOS— inSTBUCTIORB. 

1.  In  an  action  for  injariea  to  a  servant  while 
washing  an  insecurely  fastened  window  pane, 
evidence  held  to  require  submission  of  the  que»- 
tlons  of  defendant's  negligence,  plaintiff's  con- 
tributory negligence,  and  whether  the  injury 
could  reasonably  have  been  anticipated  by  d^ 
fendant,  to  the  jury. 

2.  Where  in  an  action  for  injuries  to  a  serv- 
ant plaintiff  testified  tliat  a  receipt  executed 
by  him  was  given  for  wages  and  910  addition- 
al, which  defendant  proposed  to  pay  on  plain- 
tiffs doctor  bill,  which  amount  the  recdpt  ex- 
actly covered,  a  finding  that,  though  it  recited 
that  it  waa  "in  full  of  all  demands,"  it  did  not 
constitute  a  release  of  defendant's  liability  for 
piaintiCTa  injuries,  was  joatified. 

3.  It  Is  not  error  for  the  court  to  refuse  re- 
quested instructions  on  subjects  fully  covered 
by  the  instructions  given. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Diego 
County;   E.  S.  Torrance,  Judge. 

Action  by  Charles  F.  Davis  against  tbe 
Diamond  Carriage  &  Livery  Company.  From 
a  judgment  in  favor  of  plaintifT  and  from  an 
order  denying  defendant  a  new  trial,  defend- 
ant appeals.    A£Srmed. 

Hendrlck  Se  Wright  and  James  B.  Wad- 
ham,  for  appellant  Luce  &  Sloane,  for  re- 
sDondent 

GRAY,  O.  Suit  for  damages  for  personal 
Injnriea  PlalntiO  bad  a  verdict  and  judg- 
ment for  $500.  Tlie  defendant  appeals  from 
the  judgment  and  from  an  order  denying  It 
a  new  trlaL 

Ttie  plaintlfF  was  employed  by  defendant, 
and  directed  to  wash  windows  in  defendant's 
livery  stable.  He  placed  a  chair  at  tbe  win- 
dow Inside  tbe  harness  room,  and  standing 
thereon  he  proceeded  to  wash  the  window,' 
and,'a8  he  puts  ft,  "at  the  very  first  pass"  one 
corner  of  a  plate  of  glass  broke  out,  letting 
his  hand  through,  and  cutting  tt  so  severely 
at  the  wrist  as  to  permanently  cripple  It.  It 
appears  that  the  window  pane  was  white- 
washed, and  was  Insecurely  fastened  in  the' 
tnme.  The  glass  was  fastened  with  sine 
points  Instead  of  putty.  These  points  still 
remained  at  the  bottom  of  tbe  pane  and  to 
some  extent  on  the  sides,  but  at  the  top, 
and  particularly  at  tbe  upper  part  of  the 
Bide  about  the  comer  that  gave  way  while 
being  waished,  there  were  no  points  to  bold 
the  glass  to  the  sash,  and  under  the  pressnrs 
applied  the  corner  broke  out  The  plaintiff 
testified  that  he  had  'washed  wCado'ws  before, 
and  In  this  instance  applied  tbe  same  pres- 
sure "as  I  would  on  any  other  window  wash- 
ing it"  He  also  testified:  "When  I  com- 
menced to  wash  those  windows,  I  could  not 
see  how  the  glass  was  fastened,  or  whether 
tt  waa  fastened  in  at  all  or  not;  but  supposed 


11  was  properly  fastened  In.  The  glass  was 
fastened  In  the  sash  firom  the  outside  of  the 
building,  and  I  was  on  tbe  inside."  The 
evidence  further  showed  that  it  was  usual 
to  fasten  glass  in  windows  with  points  and 
putty  all  round  the  glass,  thus  securing  the 
entire  out»  edge  of  the  pane  to  the  sash,  and 
when  thus  secured  it  would  resist  much  more 
force  without  breaking  than  when  insecurely 
fastened,  as  in  tbe  present  case.  It  also  ap- 
peared that  the  insecure  fastening  of  the 
panes  was  dlscemable  from  the  outside  of 
tbe  building  if  a  person  would  take  the 
trouble  to  look  at  it  We  think  it  was  with- 
in the  province  of  the  jury  to  say  on  this  evi- 
dence whether  the  injury  to  plaintiff  was  the 
result  of  the  want  of  ordinary  care  on  the 
part  of  the  defendant  It  is  the  duty  of  the 
master  to  furnish  the  servant  with  a  safe 
place  to  work,  and  he  must  use  reasonable 
care'  to  see  that  any  object  is  safe  to  work 
spon  or  with  before  he  directs  the  servant  to 
perforin  labor  upon  It  The  servant  has  the 
right  to  presume  that  the  master  will  per- 
form his  duty,  and  will  not  set  him  at  work 
upon  objects  that'  contain  hidden  defects 
which  make  them  unsafe  to  work  upon,  with- 
out warning  him  of  the  danger.  It  is  urged 
that  this  injury  occurred  in  a  way  and  from 
a  cause  that  could  not  have  been  reasonably 
anticipated  by  defendant  That  was  also  a 
question  for  the  Jury.  We  cannot  say,  as 
a  matter  of  law,  that  the  defendant  has 
exercised  ordinary  care  to  prevent  Injury  to 
its  servants  when  there  Is  evidence  tending 
to  show  that  an  examination  of  this  window 
from  the  outside  would  have  disclosed  its  di- 
lapidated and  dangerous  condition.  That  It 
was  dangerous  the  result  shows,  and  we 
think  (as  the  jury  seem  to  have  tbought) 
that  the  danger  might  have  been  discovered 
by  the  men  in  charge  of  tbe  stable  by  tbe  ex- 
ercise of  ordinary  care,  and  that  it  was  neg- 
ligence not  to  exercise  such  ordinary  cara 
Whether  the  plaintiff  was  also  negligent  was 
again  a  question  for  tbe  jury.  If  they  be- 
lieved his  version  of  the  matter,  they  were 
warranted  in  finding  that  he  was  not  negli- 
gent; and  we  must  presume,  in  support  of 
the  verdict  that  they  took  his  statement  as 
true.  We  think  th*  Jury  and  the  trial  court 
were  fully  warranted  in  finding  against  de- 
fendant on  its  contention,  based  upon  a  "re- 
ceipt in  full  of  all  demands,"  that  the  dam- 
ages here  sought  to  be  recovered  had  been 
settled  and  paid  for  by  defendant  The  writ- 
ten receipt  did  not  discharge  the  indebted- 
ness unless  it  'was  so  Intended  at  the  time  It 
was  made.  Plaintiff  testiited  that  tbe  re- 
ceipt was  for  his  wages,  and '  the  amount 
which  was  paid  at  the  time  <ft  making  the  re- 
ceipt exactly  covers  his  wages  and  tbe  $10  de- 
fetidant  proposed  to  pay  on  the  doctor's  bllL 
The  plaintilTs  testimony  looks  reasonable, 
and  the  jury  were  warranted  In  acting  upon 
it  The  same  considerations  which  lead  us 
to  uphold  the  action  of  the  trial  court  In  re- 
fusing to  set  aside  the  rerdlct  tor  InsulB- 
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dency  of  evidence  lead  also  to  the  eonchi- 
alon  that  the  denial  of  the  motion  for  a  noo- 
ault  was  warranted  by  the  evidence. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  certain  instructions  regarding 
contributory  negligence,  and  as  to  the  degree 
of  care  required  of  defendant,  and  also  as  to 
the  effect  of  a  receipt  and  the  burden  of 
proof  in  relation  thereto.  All  these  snb- 
Jecta  are  fully  covered  by  the  Instructions 
which  were  given,  and  the  rules  of  law  con- 
cerning all  those  matters  were  fully  and  fair- 
ly  stated  to  the  Jury. 

We  see  no  error  In  any  action  of  the  trial 
conrt,  and  advise  that  the  Judgment  and  or- 
der appealed  from  be  affirmed. 

We  coDCTir:    HARRISON,  C;   SMITH,  a 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  attrmed:  VAN  DYKE,  J.;  ANGEIXOT- 
TI,J.;  SHAW,  J. 


14(  Cal.  n 

SKINNER  V.  HORN  et  al.    (I*  A.  1.595.) 
(Supreme  Court  of  California.     Jan.  21,  1905. 

NEW    TBIAI.— APPEAI/— BECOBD— EBROB. 

1.  Wliere  the  record  on  appeal  from  an  orde: 
granting  a  new  trial  contained  a  settled  state 
ment  on  motion  for  a  new  trial,  and  a  copy  o; 
respondent's  notice  of  his  intention  to  move,  but 
such  notice  was  not  incorporated  in  tlie  state- 
ment, or  in  any  bill  of  exceptions,  and  waa 
therefore  no  part  of  tlie  record,  there  was  noth- 
ing in  tlie  record  showing  that  the  motion  was 
not  based  on  one  or  more  of  the  grounds  re- 
quiring affidavits  for  their  support,  or  some  oth- 
er of  the  first  four  grounds  for  the  motion 
specified  by  Code  Civ.  Proc.  i  657,  and  hence 
error  was  not  thereby  conclusively  shown. 

In  Bank.  Appeal  from  Superior  Court, 
Riverside  County;   J.  S.  Noyes,  Judge. 

Action  by  M,  F.  Slcinner  against  T.  L. 
Horn  and  others.  From  an  order  granting  a 
new  trial,  plaintiff  appeals.    Affirmed. 

Purington  &  Adair,  for  appellant  Wright 
ft  Lulieus,  for  resiwndents. 

6EATTT,  O.  J.  On  motion  of  one  of  sev- 
eral defendants  the  superior  court  ordered  a 
new  trial  of  this  cause,  and  plaintiff  appeals 
from  the  order. 

After  the  transcript  was  filed,  the  respond- 
ent suggested  a  diminution  of  the  record,  and 
moved  to  amend  the  transcript  by  the  addi- 
tion of  certified  copies  of  affidavits  alleged 
to  have  been  used  In  support  of  his  motion 
for  a  new  trial.  In  denying  that  motion 
to  amend  we  have  practically  decided  this 
appeal.  77  Pac.  904.  We  held  that  a  party 
appealing  from  an  order  must  bring  up  a  rec- 
oid  demonstrating  conclusively  that  the  low- 
er court  erred  in  Its  ruling,  or  must  fall  In 
bis  appeal,  and  that  an  order  granting  a 
new  trial  must  be  affirmed  when  the  rec- 
ord contains  nothing  but  a  statement  on  mo- 
tion for  a  new  trial,  and  falls  to  show  that 


ttie  motion  was  not  baaed  alM  upon  one  or 
more  of  the  grounds  which  require  affidavits 
for  th^  sui^M^t  Soch  is  the  condition  of 
this  record.  It  contains  a  settled  statement 
on  motion  for  a  new  trial,  and  there  also 
appears  In  the  transcript  what  purports  to  be 
a  copy  of  respondents'  notice  of  his  Inten- 
tion to  move.  But  this  notice  of  Intention 
is  not  incorporated  In  the  statement  or  In 
any  bill  of  exceptions,  and  therefore  is  no 
part  of  the  record.  Pico  v.  Cohn,  78  Cal.  384, 
20  Pac.  706.  If  we  could  consider  it,  we 
might  be  Justified  in  assuming  that  the  mo- 
tion for  a  new  trial  must  have  been  based 
exclusively  upon  the  grotmds  covered  by  the 
statement  But  we  have  no  more  right  to 
consider  this  notice  of  intention  than  we 
have  to  consider  the  affidavits  which  we 
have  refused  '^o  order  certified  upon  ttie 
ground  that  they  are  no  pert  of  the  record. 
Non  constat,  therefore,  that  the  order  grant- 
ing a  new  trial  was  not  supported  by  affida- 
vits disclosing  newly  discovered  evidence, 
or  some  other  of  the  first  four  grounds  for 
the  motion.  Code  Civ.  Proc.  S  657. 
The  order  is  afiirmed. 

We  concur:  SIIAW,  .T.;  ANGELLOTTI, 
J.;  VANDYKE,  J.;  McFARLAND,  J.;  LOE- 
IGAN,  J.;    HENSUAW,  J. 


WADHAMS  et  al.  v.  PORTLAND.  V.  &  Y. 
nX.  CO. 

(Supreme  Court  of  Washington.     Feb.  17, 

lOOo.) 

OBDGRS — ACCEPTANCE— STATUTES— PLEADING. 

1. 1.aws  18!»n,  p.  3(53.  c.  140.  §  127,  provide.s 
that  a  bill  of  e.xphange  does  not  operate  as  an 
asRJgnment  of  the  funds  in  the  hands  of  the 
drawee,  and  that  he  is  not  liable  on  the  bill  un- 
less he  nocepts  the  same ;  and  section  132  de- 
fines acroptanoe  as  the  written  signification  by 
the  drawee  of  his  assent  to  the  order  of  the 
drawer.  Held,  that  a  complaint,  in  an  action 
on  an  order  Riven  by  a  railroad  contractor  on 
defendant  railroad  company,  alleging  that  de- 
fendant received  and  accepted  the  order,  and 
promised  and  agreed  to  retain  out  of  moneys 
due  or  to  become  due  to  the  contractor  the 
amount  of  the  order,  etc.,  but  failing  to  allege 
defendant's  written  acceptance  thereof,  did  not 
state  a  cause  of  action  against  defendant 

Appeal  from  Superior  Conrt,  Clarke  Coun- 
ty; A.  L.  Miller,  Judge. 

Action  by  William  Wadhams  and  others 
against  the  Portland,  Vancouver  &  Ynkiiiia 
Railway  Company.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Cott(m,  Teal  &  Minor  and  W.  C.  Bristol, 
for  appellants.  B.  S.  Grosscup,  for  respond- 
ent 

DUNBAR,  3.  The  complaint  alleges.  In 
substance,  that  the  defendant  the  Portland. 
Vancouver  &  Yakima  Railway  Company,  and 
the  Western  Construction  Company,  as  par- 
Mca  of  the  first  and  second  parts,  respective- 
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ly,  entered  Into  a  contract  of  agreement  in 
writing  whereby,  among  other  things,  the 
Western  Construction  Company  agreed  to  ex- 
ecute, constnict,  and  finish  the  clearing  and 
grubbing  and  other  works  necessary  to  pre- 
pare a  roadbed  and  structure  for  the  recep- 
tion of  the  ties  and  rails  on  a  certain  part 
of  the  railway  of  the  Portland,  Vancouver  & 
Yakima  Railway  Company,  in  the  state  of 
Washington;  that  thereafter  the  Western 
Construction  Company  entered  upon  the  per- 
formance of  its  contract,  and  that  the  plain- 
tiffs supplied  said  Western  Construction  Com- 
pany with  provisions,  at  its  instance  and  re- 
quest, aggregating  the  agreed  value  of  $1,- 
718.60;  that  thereafter  the  Western  Con- 
struction Company  issued  and  delivered  to 
the  plaintiffs  Its  written  order  and  assign- 
ment of  moneys  due  it  from  and  upon  the 
Portland,  Vancouver  &  Takima  Railway 
Company,  wherein  and  whereby  it  set  over 
and  directed  to  be  paid  to  plaintiffs  and  their 
order  the  sum  of  fl,706.60,  in  full  of  all  ac- 
counts and  moneys  then  in  the  hands  of  the 
Portland,  Vancouver  &  Yakima  Railway 
Company,  due  and  to  become  due  to  it  (said 
Western  Construction  Company,);  that  there- 
after the  plaintiffs  presented  said  order  to 
the  Portland,  Vancouver  &  Y^akima  Railway 
Company,  and  demanded  payment  of  the 
same,  and  the  said  Portland.  Vancouver  & 
Vaklma  Railway  Company  did  receive  and 
accept  said  order,  and  promised  and  agreed 
with  said  plaintiffs  to  retain  out  of  the  mon- 
ey due  and  to  become  due  to  the  Western 
Construction  Company  under  said  contract, 
and  to  pay  the  plaintiffs,  the  sum  of  $1,- 
708.60,  the  amount  of  said  order;  that  at  the 
time  said  order  was  presented  there  was 
money  due  and  to  become  due  to  the  con- 
struction company  from  said  railway  com- 
pany, a  sum  largely  in  excess  of  the  said 
sum  of  $1,718.60;  that  thereafter,  with  full 
notice  and  knowledge  of  the  fact  that  the 
plaintiffs  were  the  holders  of  said  order,  and 
the  assignees  of  the  Western  Construction 
Company  to  the  amount  thereof,  the  Port- 
land, Vancouver  &  Yakima  Railway  Compa- 
ny settled  with  the  Western  Construction 
(.'ompany,  and  paid  to  it  and  upon  Its  order 
large  sums  of  money,  the  exact  amount  of 
which  these  plaintiffs  do  not  know,  but  al- 
lege that  the  sums  so  paid  were  more  than 
sufficient  to  cover  the  amount  of  said  order 
of  plaintiffs,  and  in  a  sum  greater  than  $1.- 
718.60;  that  the  plaintiffs  have  frequently 
demanded  payment  of  said  sum  of  $1,718.00 
from  the  Portland,  Vancouver  &  Yakima  Rail- 
way Company:  that  said  defendant  has  with- 
held the  same,  and  has  not  paid  the  siiid 
sum,  nor  any  part  thereof.  To  this  amended 
complaint  the  defendant  demurred  on  the 
ground  that  it  appears  upon  the  face  thereof 
that  the  said  amended  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant.  The  demurrer 
was  sustained  by  the  court,  and.  the  plain- 
tiffs declining  to  plead  further,  the  Judgment 


was    entered    dismissing    the    cause,    from 
which  Judgment  this  appeal  Is  prosecuted. 

A  very  earnest  and  learned  brief  Is  filed 
by  the  appellants  in  this  case  to  sustain  their 
claim  that  the  court  erred  in  sustaining  the 
demurrer  interposed  to  their  complaint  But 
we  think  the  Judgment  of  the  court  is  sus- 
tained by  the  case  of  Nelson  v.  Xelson  Ben- 
nett Co.,  31  Wash.  116,  71  Pac.  749.  Section 
127.  c.  149,  p.  363.  of  the  Laws  of  1899,  in  the 
interpretation  of  bills  of  exchange,  provides 
that  a  bill,  of  Itself,  does  not  operate  as  an 
assignment  of  the  funds  in  the  hands  of  tlie 
drawee  available  for  the  payment  thereof, 
and  the  drawee  Is  not  liable  on  the  bill  un- 
less and  until  he  accepts  the  same;  and  sec- 
tion 132  defines  "acceptance"  in  the  follow- 
ing language:  "The  acceptance  of  a  bill  is 
the  signification  by  the  drawee  of  his  assent 
to  the  order  of  the  drawer.  The  acceptance 
must  be  in  writing  and  signed  by  the 
drawee."  In  Nelson  v.  Nelson  Bennett  Co., 
supra,  the  action  was  upon  an  unaccepted  or- 
der for  the  payment  of  money.  In  that  case 
there  was  an  attempt  to  support  the  order 
described  in  the  complaint  by  an  allegation 
to  the  effect  in  substance,  that  there  was  a 
contract  l)etween  the  drawer  and  the  drawee, 
by  the  terms  of  which  the  drawer  agreed  to 
pay  for  the  work  In  orders,  and  that  the  or- 
der In  question  was  drawn  in  pursuance  of 
that  contract  Upon  this  statement  in  the 
complaint,  it  was  assumed  by  this  court, 
without  deciding,  that  the  allegation  might 
support  the  action  stated;  but  when  the 
whole  record  was  presented,  and  it  was 
found  that  the  allegation  of  the  complaint  re 
latlng  to  the  contract  was  not  supported  by 
competent  proof,  and  that  all  that  was  left 
as  a  basis  of  the  action  was  the  unaccepted 
order,  it  was  held  that  no  cause  of  action  ex- 
isted, for  the  reason  that  the  demands  of  the 
statute  had  not  been  met  by  an  acceptance 
of  the  order  in  writing. 

We  arc  satisfied  with  that  decision,  and 
the  judgment  in  this  case  will  therefore  be 
affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON  and 
HADLEY,  JJ.,  concur. 


BROWDER  et  al.  v.  PHINNEY. 

(Supreme   Court   of   Washington.      Feb.   16, 
190.-).) 

LANDLORD  AND  TENANT — AOttEEMENT  TO  LEASE 
—ENIOKCEMENT  — STATUTE  OF  FRAUDS— REF- 
ORMATION —  TERMINATION— PAROL  EVIDENCK 
— CON  VERSION— I NSTBUCTIONS. 

1.  An  instruraont  reciting  that  the  signer 
agreed  with  plaintiffs  to  lease  storerooms  "1202 
and  4"  for  a  term  of  three  years  from  October 
1.  1S09,  at  a  monthly  rental  specified,  signed 
only  by  defendant,  did  not  purport  to  obligate 
plaintiffs  as  lessees,  and  was  not  enforceable  as 
a  lease. 

2.  Where  a  mere  contract  by  defendant  to 
lease  certain  storerooms  to  plaintiffs  for  a  term 
of  three  years  was  sought  to  be  enforced  as  a 
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lease,  plaintiffs  were  bound  to  prove  that  they 
took  possession  thereunder  in  order  to  establish 
part  performance  under  the  statute  of  frauds. 

3.  Where,  in  an  action  for  breach  of  an  al- 
leged lease,  defendant,  in  her  answer,  denied 
that  plaintiffs  took  possession  of  the  premises 
under  the  instrument  in  oiiestion,  and  also  al- 
leged that  it  was  subsequently  agreed  between 
the  parties  that  the  tenancy  which  the  former 
claimed  by  virtue  of  the  instrument  should  be 
terminated,  the  answer  did  not  constitute  an 
admission  that  defendant  took  possession  under 
such  afO^ement. 

4.  Where,  in  a  suit  based  on  an  allej^ed  con- 
tract to  lease,  plaintiffs  did  not  stand  on  the  in- 
strument as  written,  but  asked  that  it  be  re- 
formed, and  enforced  as  reformed,  and  claimed 
the  right  to  show  the  true  agreement  by  parol, 
they  could  not  object  to  the  introduction  of 
parol  evidence  by  defendant  to  show  the  circum- 
stances under  which  the  writing  was  made. 

5.  In  an  action  for  conversion,  a  requested  in- 
struction that  if  plaintiffs  were  wrongfully  dis- 
possessed of  certain  premises,  and  their  goods 
were  put  out  and  carted  away  by  defendant 
against  plaintiffs'  consent,  and  were  never  put 
back  again  in  the  place  from  which  defendant 
took  them,  the  jury  should  then  assess  as  special 
additional  damages  such  an  amount  as  the  goods 
were  at  that  time  reasonably  worth,  was  er- 
roneous, as  requiring  a  verdict  for  the  full  value 
of  the  goods,  though  the  jury  might  find  they 
had  been  actually  returned  at  some  other  place 
than  that  from  which  they  were  taken. 

6.  Defendant,  claiming  the  termination  of  a 
lease  of  certain  premises,  carefully  loaded  plain- 
tiffs' goods  remaining  thereon,  and  carried  them 
to  plaintiffs'  place  of  business.  Plaintiff  B.  re- 
fused to  permit  their  goods  to  be  carried  into 
such  business  place,  and  stood  on  the  sidewalk 
with  a  loaded  shotgun,  and  threatened  to  shoot 
any  man  who  placed  tlie  goods  on  the  sidewalk, 
whereupon  defendant  caused  the  goods  to  be 
stored  in  a  warehouse  in  plaintiffs'  names. 
Held,  that  such  facts  did  not  constitute  a  con- 
^e^sion  of  the  goods. 

7.  Evidence  that  defendant's  agents  inquired 
of  B.  as  to  whether  the  firm  of  which  B.  was  a 
member  intended  to  retain  certain  leased  prem- 
ises longer,  and,  if  not,  that  defendant  desired  to 
make  extensive  improvements,  and  that  B.  re- 
plied that  plaintiffs  did  not  intend  to  retain  the 
premises  longer,  and  that  defendant  could  do 
with  them  as  she  pleased,  was  sufficient  to  sus- 
tain a  verdict  finding  that  plaintiffs  had  con- 
sented to  a  termination  of  the  tenancy. 

Appeal  from  Superior  Court,  King  County; 
W.  H.  Bell,  Judge. 

Action  by  John  Browder  and  another 
against  Nellie  Phlnney  individually  and  as 
executrix  of  the  estate  of  Guy  C.  Phlnney, 
deceased.  From  a  judgment  In  favor  of  de- 
fendant, plaintiffs  appeal.    AflSrmed. 

S.  8.  Lnnglnnd  and  James  E.  Bradford,  for 
appellants.  Piles,  Donworth  &  Howe,  for 
respondent. 

HADLEY,  J.  This  action  was  brought  by 
appellants  against  respondent  to  secure  the 
reformation  of  a  written  Instrument  claimed 
to  be  a  lease,  and  to  recover  damages,  It  be- 
ing alleged  that  such  damages  resulted  from 
a  wrongful  eviction  of  appellants  from  the 
leased  premises  and  from  a  conversion  of 
certain  i>ersonal  property.  The  Instrument 
relied  upon  as  amounting  to  a  lease  Is  as 
follows:  "August  3l8t,  1809.  I  hereby  agree 
with  Browder  &  Coinpton  to  lease  store 
rooms  12U2  and  4  for  a  term  of  three  years 


from  Oct.  1st  1809  at  a  monthly  rental  fifty 
dollars  first  year,  seventy  five  dollars  second 
year  and  one  hundred  dollars  monthly  per 
last  year  of  said  lease.  Mrs.  Nellie  Phlnney 
By  Daniel  Jones  Agt."  It  la  alleged  that  by 
Inadvertence  and  mistake  the  premises  were 
Imperfectly  described,  In  that  "1204"  was  In- 
tended to  be  Inserted  In  place  of  the  flgxire 
"4,"  and  also  that  the  words  "First  Avenue, 
City  of  Seattle,"  were  omitted;  that  it  was 
Intended  that  the  description  should  read, 
"Rooms  1202  and  1204,  First  Avenue,  City 
of  Seattle."  It  Is  asked  that  the  instrument 
shall  be  reformed  in  the  above  particular. 
It  is  alleged  that  appellants  took  pos.session 
of  the  premises  under  and  in  pursuance  of 
said  written  Instrimient,  and  that  they  so 
remained  in  possession  until  they  were 
wrongfully  evicted  by  respondent.  The  dam- 
ages by  reason  of  tteing  deprived  of  the  use 
of  the  premises  are  laid  at  $2,400,  and  for 
conversion  of  the  personal  property  at  $500. 
Other  incidental  damages  are  also  alleged. 
The  answer  denies  that  there  was  any  lease 
and  tenancy  as  alleged,  but  admits  the  exe- 
cution of  the  written  instrument  set  out 
above.  It  also  afllrmatlvely  alleges  that  ap- 
pellants agreed  with  respondent  that  the 
tenancy  which  the  former  claimed  by  virtue 
of  said  written  Instrument  should  be  ter- 
minated, and  that  such  alleged  tenancy  was 
thereby  terminated.  The  conversion  of  the 
personal  property  is  denied.  The  cause  was 
tried  before  the  court  and  a  Jury,  and  re- 
stilted  in  a  verdict  for  the  defendant.  Judg- 
ment was  thereafter  entered  dismissing  the 
action.  The  plaintiffs  have  appealed. 
A  number  of  assigned  errors  relate  to  the 
alleged  improper  admission  of  evidence,  and 
are  based  upon  the  contention  that  evidence 
was  improper  to  show  the  circumstances  un- 
der which  the  above-quoted  written  Instru- 
ment was  signed  by  the  agent  of  respondent. 
The  Instrument  does  not  purport 'upon  Its 
face  to  be  a  lease.  It  Is  no  more  than  an 
agreement  to  lease  premises  which  are  In- 
definitely described,  and  which  cannot  be 
Identified  from  the  description  Itself.  It  is 
not  signed  by  appellants,  and  does  not  pur- 
port to  obligate  them  as  lessees.  Relief  could 
not,  therefore,  be  obtained  by  virtue  of  the 
instrument  alone  on  the  theory  that  It  con- 
stituted a  lease.  In  order  to  obtain  the  re- 
lief sought,  and  as  growing  out  of  this  in- 
strument, it  was  therefore  necessary  for  ap- 
pellants to  establish  a  part  performance  of  It. 
Such,  we  think,  was  made  clear  by  this  court 
In  Its  opinion  when  this  cause  was  here  be- 
fore. See  Browder  v.  Phlnney,  30  Wash.  74, 
70  Pac.  2(U.  In  order  to  establish  part  per- 
formance it  was  necessary  for  appellants  to 
show  that  their  possession  of  the  premises 
was  taken  under  the  Instrument  sued  upon. 
That  fact  was  in  Issue  under  the  pleadings. 
Respondent  claims  that  appellants'  occupan- 
cy was  Initiated  some  time  before  the  execu- 
tion of  the  Instrument.  Appellants  urge 
that  respondent's  answer  admits  that  pos- 
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session  was  taken  by  virtue  of  the  writing 
(notwithstanding  It  Is  first  specifically  de- 
nied), In  that  It  Is  claimed  the  answer  al- 
leges that  the  tenancy  under  the  lease  was, 
by  agreement,  terminated.  We  do  not  so 
understand  the  answer.  It  Is  alleged  that 
what  appellants  claimed  as  a  tenancy  under 
the  writing  was  terminated  by  their  own 
act;  but  it  Is  not  admitted  to  have  been  such 
a  tenancy,  and  Is  referred  to  only  as  an  al- 
leged tenancy.  If  the  possession  of  appel- 
lants was  not  referable  to  the  Instrument  In 
suit,  or  If  their  occupancy  was  but  the  con- 
tinuance of  a  possession  which  existed  prior 
to  the  signing  of  the  Instrument,  then  there 
was  no  such  part  performance  as  would  take 
the  case  out  of  the  statute  of  frauds.  In- 
asmuch as  It  was  necessary  to  show  that  pos- 
session was  taken  under  this  Instrument  in 
order  to  establish  pert  performance,  it  fol- 
lows that  evidence  was  admissible  to  show 
the  circumstances  surrounding  the  execution 
of  the  Instrument  so  that  the  jury  might  de- 
termine whether,  by  the  instrument,  the  par- 
ties contemplated  a  change  of  possession,  or 
whether  it  was  executed  for  an  entirely  dif- 
ferent purpose.  Furthermore,  appellants  do 
not  stand  upon  the  instrument  as  written,  but 
they  ask  that  it  be  reformed,  and  that  they 
be  awarded  relief  upon  it  as  reformed.  They 
therefore  claim  the  right  to  Introduce  parol 
evidence  for  the  purpose  of  showing  what 
the  true  agreement  was.  Such  being  true, 
they  are  not  in  a  position  to  object  to  the 
Introduction  of  evidence  to  show  the  circum- 
stances under  which  the  writing  was  made. 
The  court  did  not  err  in  this  particular. 

It  is  assigned  that  the  court  erred  In  not 
giving  to  the  Jury  appellants'  requested  in- 
struction No.  5.  The  requested  instruction 
related  to  appellants'  right  to  recover  the 
value  of  the  goods  which  it  was  claimed  were 
converted,  and  was  as  follows:  "You  are 
also  Instructed  that  if  you  find  that  plaintiffs 
were  wrongfully  dispossessed  of  said  prem- 
ises, and  their  goods  were  put  out  and  carted 
away  by  the  defendant  against  the  consent 
of  plaintiffs,  and  were  never  put  back  again 
to  the  place  from  which  she  took  them,  then 
you  will  assess  as  special  additional  dam- 
ages in  such  an  amount  as  the  said  goods 
were  at  that  time  reasonably  worth."  Such 
an  instruction  would  have  been  erroneous, 
even  if  there  had  been  evidence  to  sustain  a 
finding  of  conversion.  It  assumes  a  state  of 
facts  that  does  not  constitute  conversion.  It 
merely  comprehends  a  taking  from  the  prem- 
ises without  consent,  and  a  failure  to  return 
the  goods  to  the  place  from  which  they  were 
taken.  It  would  require  the  Jury  to  find  that 
there  was  a  conversion,  and  to  return  dam- 
ages for  the  full  value  of  the  goods,  even 
though  they  might  have  been  actually  re- 
turned to  appellants  at  some  other  place  than 
that  from  which  they  were  taken.  The  un- 
disputed evidence  in  the  case  shows  that 
that  was  Just  what  occurred.  Respondent 
caused  the  goods  to  be  carefully  loaded  upon 
a  dray  and  taken  to  the  place  of  business  of 


Browder  &  Compton,  of  which  Arm  the  ap- 
pellant Browder  was  a  member.  An  effort 
was  made  to  place  the  goods  in  Mr.  Brow- 
der's  place  of  business,  but  he  refused  to- 
permit  it  This  was  followed  by  an  effort 
to  place  them  upon  the  sidewalk  in  front  of 
Browder's  place  of  business,  but  the  latter 
admits  that  he  stood  upon  the  sidewalk  with 
a  loaded  shotgun,  and  threatened  to  shoot 
any  man  who  placed  the  goods  there.  There- 
after respondent  caused  the  goods  to  be  stor- 
ed in  a  warehouse  in  appellants'  names. 
Such  was  not  a  conversion.  The  evidence  of 
appellant  Browder  himself  negatived  any  at- 
tempt to  convert  the  property.  Sparks  v. 
Purdy,  11  Mo.  219;  Shea  v.  Milford.  145 
Mass.  525,  14  N.  E.  769.  Appellants  being 
bound  by  that  testimony  were  not,  there- 
fore, entitled  to  have  the  matter  of  conver- 
sion submitted  to  the  Jury,  and  in  no  event 
would  they  have  been  entitled  to  the  erro- 
neous instruction  asked. 

Errors  are  urged  upon  the  instructions  that 
were  given,  but  we  think  they  fully  and  fair- 
ly covered  the  Issues,  and  that  the  law  of 
the  case  was  properly  stated  to  the  Jury. 

It  is  urged  that  It  was  error  to  deny  the 
motion  for  new  trial  for  reasons  already  dis- 
cussed, and  also  on  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence.  The 
weight  of  the  evidence  was  for  the  Jury. 
The  issue  was  squarely  made  both  in  th(* 
'>leadings  and  evidence  that  appellants  agreed 
upon  the  termination  of  any  tenancy  they 
may  have  had.  Even  though  their  occupancy 
may  have  been  referable  to  the  written  in- 
strument in  suit,  yet  there  was  direct  and 
positive  evidence  to  the  effect  that  Browder, 
who  spoke  for  the  appellant  firm,  agreed 
upon  a  termination  of  appellants'  tenancy. 
The  testimony  was  that  .-espondent's  agents 
inquired  of  Browder  as  to  whether  appel- 
lants intended  to  retain  the  premises  any 
longer,  and,  if  not,  they  informed  him  that 
respondent  desired  to  make  extensive  im- 
provements; that  Browder  replied  that  ap- 
pellants did  not  Intend  to  retain  the  prem- 
ises longer,  and  that  respondent  conid  do 
with  them  as  she  pleased.  Thereupon  re- 
spondent entered  upon  the  premises,  and  pro- 
ceeded to  make  general  changes  and  im- 
provements to  the  value  of  about  $2,000. 
Meantime  a  few  of  appellants'  goods  remain- 
ed in  the  building,  and  it  was  the  removal  of 
those  in  the  manner  aforesaid  which  appel- 
lants claim  was  a  conversion.  If  the  jury 
believed  the  above  testimony.  It  was  suffi- 
cient to  sustain  a  verdict  for  respondent  on 
the  ground  that  appellants  cannot  now  be 
heard  to  say  that  they  did  not  agree  upon  a 
termination  of  their  tenancy,  no  matter 
whether  it  was  initiated  by  the  written  in- 
strument in  suit  or  otherwise. 

The  verdict  being  sufficiently  sustained  by 
evidence,  we  shall  not  disturb  it  The  judg- 
ment is  affirmed. 

MOUNT,  C.  .T.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 
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KITTERIIOPF  et  al.  v.  PUGET  SOUND 

NAT.  BANK  OP  SEATTLE. 

{Supreme  Court  of  Washington.    Feb.  16, 1903.) 

KOTES— FOBOEBIKS  —  BESTBAININO    COLLECTION 
—EQUITY— REMEDY  AT   LAW— BILL— PABTIES. 

1.  Plaintiff  R.  alleged  tliat  he  was  an  un- 
mnrried  man,  ssuffprinp;  from  paralyBis ;  that  he 
owned  considerable  property,  and  that  defend- 
ant was  assertiuK  a  claim  on  a  note  purportinK 
to  have  Uceu  executed  by  the  deceased  husband 
of  his  coplaintifF,  K.,  and  by  plaintiffs,  as  joint 
makors ;  that  defendant  had  demanded  payment 
of  the  note  from  plaintiffs,  bnt  that  their  sig- 
natures thereon  were  forgeries,  and  that  plain- 
tiffs neither  executed  the  same,  nor  authorized 
such  execution  in  their  names ;  that  plaintiffs 
were  in  uanKer  of  irreparable  damage  by  reason 
of  such  pretended  claim,  and,  having  no  speedy 
or  adequate  remedy  at  law,  prayed  equitable 
relief,  adjudgin;i  the  note  null  and  void,  and 
restraining  defendant  from  asserting  a  claim 
thereon  as  against  plaintiffs.  Be,ld,  that  though 
such  facts  would  constitute  a  complete  legal  de- 
fense to  the  note  in  an  action  brought  by  de- 
fendants thereon,  and  plaintiffs  were  entitled  to 
perpetuate  testimony  with  reference  to  the  al- 
leged forgery  by  Ballinger's  Ann.  Codes  &  St 
§§  60o4-00-'58,  such  remedy  was  not  so  adequate 
and  complete  as  to  deprive  plaintiffs  of  equi- 
table relief. 

2.  Personal  represfntatives  of  deceased,  though 
proper,  were  not  necessary,  parties  to  such  bill. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Bin  by  William  Ritterhoff  and  another 
against  the  Puget  Sound  National  Bank  of 
Seattle.  From  a  decree  in  favor  of  plain- 
tiffs, defendant  appeals.    Alfirined. 

Cnrr  &  Pre.ston,  for  appellant.  Robert  H. 
Lindsay,  for  rosi)ondents. 

CROW,  J.  This  Is  an  action  In  equity  to 
enjoin  appellant  from  assorting  any  demand 
against  respondents,  or  either  of  them,  upon 
a  certain  pretended  promissory  note,  or  in 
any  manner  transferring  or  Indorsing  the 
same.  The  complaint,  which  was  verified  on 
February  12,  1004,  In  sub.stance  alleges  that 
the  plaintiff  William  Ritterhoff  Is  an  unmar- 
ried man,  a  resident  of  Seattle,  King  county, 
tVash.;  that  he  has  been  at  all  times  men- 
tioned In  the  complnint,  and  still  Is,  an  In- 
valid, suffering  from  paralysis,  and  that  he 
owns  real  and  personal  property  within  King 
county.  Wash.,  of  the  reasonable  value  of 
975.000;  that  plaintiff  Lena  Krug  Is  a  widow, 
and  has  real  and  personal  property  within 
King  county.  Wash.,  of  the  value  of  $7,000; 
that  ever  since  the  15th  day  of  January,  1003. 
the  said  defendant  has  been,  and  still  Is,  as- 
serting that  it  of  right  has  and  holds  a  cer- 
tain claim  and  demand  against  said  plaintiffs 
for  the  sum  of  .$5,000,  by  virtue  of  a  pretend- 
ed pronilMsory  note  purporting  to  be  e.\ecuted 
by  one  Adolph  Krug,  now  deceased,  and  also 
by  the  said  plaintiffs  William  Ritterhoff  and 
I.«na  Krug,  as  Joint  and  several  makers,  and 
that  said  note  Is  now  In  the  possession  of  the 
defendant;  that  said  defendant,  by  written 
notice,  has,  prior  to  the  commencement  of 
this  action,  demanded  pa.vment  of  said  note 
trom  plaintiffs,  and  from  each  of  them;  that 


the  names  of  plaintiffs,  as  appearing  on  said 
pretended  note  as  their  signatures,  are  each 
of  them  false,  fraudulent,  and  forgeries,  and 
that  plaintiffs  did  not,  nor  did  either  of  them, 
ever  execute  or  authorize  the  execution  of 
said  note;  that  prior  to  the  commencement  of 
this  action  plaintiffs,  and  each  of  them,  no- 
tified defendant  that,  as  to  them  and  each  of 
them,  said  pretended  note  was  false,  fraudu- 
lent, and  a  forgery,  and  that,  notwithstand- 
ing said  notification,  said  defendant  still 
claims  to  hold  said  note  as  a  valid  demand 
against  said  plaintiffs,  and  each  of  them; 
that  said  plaintiffs  never  at  any  time  received 
any  consideration  for  said  pretended  note. 
Plaintiffs  also  allege  danger  of  Irreparable 
damage,  that  they  have  no  speedy  or  ade- 
quate remedy  at  law,  and  pray  equitable  re- 
lief as  above  stated.  To  this  complaint  ap- 
pellant Interposed  a  general  and  special  de- 
murrer, which  being  overruled,  appellant 
elected  to  stand  upon  its  demurrer,  and  de- 
clined to  plead  further.  Thereupon  a  decree 
was  rendered  In  accordance  with  the  prayer 
of  the  complaint,  adjudging  said  note,  as 
against  resiwndents,  to  be  false,  fraudulent, 
a  forgery,  and  null  and  void,  and  forever  en- 
Joining  and  restraining  appellant  from  assert- 
ing any  demand  against  respondents,  or  ei- 
ther of  them,  upon  said  pretended  note,  and 
from  transferring  or  dealing  with  said  pre- 
tended note  as  against  respondents,  or  either 
of  them.  From  said  final  Judgment  and  de- 
cree this  appeal  is  taken. 

The  only  ground  of  demurrer  seriously  urg- 
ed uiK)n  this  appeal  is  that  the  complaint 
does  not  state  a  cause  of  ac-tion.  Appellant 
contends  a  court  of  equity  has  no  Jurisdic- 
tion, for  the  reason  that  resiMjndents  have 
an  adequate  remedy  at  law;  urging  that  from 
tlie  facts  alleged  in  the  complaint  it  clearly 
appears  that,  as  soon  as  appellant  shall  bring 
its  action  vpon  said  note,  it  will  only  be  nec- 
essary for  respondents  to  deny  the  execu- 
tion of  the  note,  and  thereupon  appellant  will 
be  put  upon  proof  of  the  genuineness  of  the 
disputed  signatures.  For  the  pnriwsos  of  the 
demurrer,  it  is  admitted  that  the  pretended 
signatures  are  forgeries.  It  does  not  clearly 
appear  from  the  complaint  that  the  note  has 
matured,  although  possibly  Its  maturity  may 
be  Inferred  by  reason  of  demand  for  payment 
having  been  made.  Appellant  urges  that  a 
forged  note  is  void  always  and  everywhere; 
that  it  cannot  bind  the  alleged  maker,  in  the 
hands  of  a  bona  fide  purchaser,  either  at 
common  law  or  under  our  statute  (Sess.  Laws 
1809,  p.  34.5,  c.  140,  §  23);  that  the  note  is 
past  due,  and,  even  if  genuine,  has  passed  the 
day  of  Innocent  purchase;  that,  therefore, 
drawing  proper  deductions  from  the  allega- 
tions of  the  complaint,  the  note  In  suit  can 
never  be  collected  from  respondents;  and 
that,  in  the  event  appellant  should  attempt 
to  collwt  it  from  them  by  action  at  law,  they 
would  have  nothing  to  do  but  deny  its  execu- 
tion. 

In  defining  the  Jurisdiction  of  courts  of 
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equity,  It  Is  a  -well-establlsbed  principle  that 
equity  will  not  relieve  when  tbere  Is  a  full, 
adequate,  and  complete  remedy  at  law.  To 
deprive  such  courts  of  Jurisdiction,  It  is  not 
sufficient  that  there  may  be  some  remedy  at 
law  which  may  be  enforced  at  some  indefinite 
time  in  the  future,  but  such  remedy  must  be 
plain,  adequate,  and  complete.  "In  general, 
courts  of  equity  will  not  assume  Jurisdiction 
where  the  powers  of  the  ordinary  courts  are 
Bufflclent  for  the  purposes  of  Justice.  And 
therefore  it  may  be  stated  as  a  general  rule, 
subject  to  few  exceptions,  that  where  the 
plaintifT  can  have  as  effectual  and  complete  a 
remedy  In  a  court  of  law  as  in  a  court  of 
equity,  and  that  remedy  is  direct,  certain, 
and  adequate,  a  demurrer,  which  is  in  truth 
a  demurrer  to  the  Jurisdiction  of  the  court, 
will  hold.  But  where  there  Is  a  clear  right, 
and  yet  there  Is  no  remedy  in  a  court  of  law, 
or  the  remedy  is  not  plain,  adequate,  and 
complete,  and  adapted  to  the  particular  exi- 
gency, then  and  in  such  cases  courts  of  equity 
will  maintain  Jurisdiction."  Story's  Equity 
Pleading  (10th  Ed.)  {  473.  "The  remedy  at 
law  which  precludes  relief  In  equity  must  be 
as  practical  and  efficient  to  the  ends  of  Jus- 
tice and  its  prompt  administration  as  the 
remedy  in  equity."  Fletcher's  Eq.  Pi.  &  Pr. 
{  208;  Boyce's  Executors  v.  Grundy,  3  Pet. 
210,  7  L.  Ed.  655.  The  Supreme  Court  of 
Indiana,  in  the  case  of  Otis  v.  Gregory,  111 
Ind.,  at  page  511,  13  N.  E.,  at  page  42,  says: 
"Whatever  may  have  been  formerly  held  in 
other  Jurisdictions  In  respect  to  the  cancel- 
lation of  void  contracts,  the  doctrine  that  a 
party  to  an  Instrument  which  Is  of  no  legal 
force  or  validity  whatever  may  ask  the  aid 
of  a  court  of  equity  in  procuring  Its  sur- 
render and  cancellation,  is  now  fully  set  at 
rest  here.  It  Is  regarded  as  against  con- 
science that  one  party  should  persist  in  hold- 
ing a  deed  or  other  instrument  against  an- 
other, of  which  be  can  make  no  possible  use 
except  as  a  means  of  embarrassing  his  ad- 
versary." 1  Story,  Eq.  Jurisprudence,  $  700. 
3  Pomeroy,  Eq.  Jurisprudence,  §  1377. 

What  Is  the  practical  effect  of  the  remedy 
at  law  which  appellant  contends  respondents 
have  In  this  action?  Simply  to  permit  pres- 
ent conditions  to  remain  entirely  undisturb- 
ed; to  allow  appellant  to  continue  holding 
said  note  again.st  respondents  as  a  possible 
cause  of  action  at  law;  to  sue  or  not  sue 
thereon  as  It — api)ellant — may  elect;  to  keep 
or  dispose  of  said  note  at  appellant's  pleas- 
ure, while  respondents  await  an  Indefinite 
opportunity  at  some  future  time  to  Interpose 
the  defense  of  forgery  In  an  action  at  law 
commenced  by  appellant  or  Its  possible  as- 
signee. From  the  allegations  of  the  com- 
plaint. It  aptiears  that  respondent  RItterhoff 
is  in  poor  health.  Death  is  liable  to  come  to 
any  person  at  any  time,  and  more  immediate 
liability  exists  in  the  case  of  an  invalid. 
Respondents'  estates  may  become  involved 
by  reason  of  this  note.  Adoli)h  Krug,  one  of 
'be  alleged  Joint  and  several  makers,  is  now 


dead,  and  his  evidence  can  never  be  obtain- 
ed. Other  evidence  now  available  and  In 
existence  may  be  forever  lost  Respondents* 
credit  may  be  continuously  affected  or  In- 
jured by  reason  of  the  existence  of  this  claim, 
for  appellant,  at  Its  election,  may  continue  to 
hold  the  note  and  assert  a  claim  thereon  for 
an  indefinite  period,  and  then  commence  an 
action  at  law  for  its  enforcement  immediately 
prior  to  such  time  as  the  note  would  be  bar- 
red by  the  statute  of  limitations.  Under  such 
circumstances,  would  respondents  have  at  all 
times  a  plain,  adequate,  and  complete  remedy 
at  law,  accompanied  by  a  prompt  administra- 
tion of  Justice?  If  they  would,  the  court  had 
no  equitable  Jurisdiction,  and  the  demurrer 
should  have  l)een  sustained.  If  not,  there 
was  no  error  In  overruling  the  demurrer. 

Appellant  cites  numerous  cases,  placing 
special  reliance  upon  the  following:  Shene- 
hon  v.  Ins.  Co.,  100  111.  App.  281;  Grand 
Chute  V.  WInegar,  15  Wall.  373,  21  L.  Ed. 
174;  Trimble  v.  Mfg.  Co.,  10  Okl.  578,  64 
Pac.  8;  Geer  v.  KIssam,  3  Edw.  Ch.  129.  In 
Shenehon  v.  Ins.  Co.,  supra,  an  equitable 
action  was  brought  for  the  purpose  of  com- 
pelling the  cancellation  and  surrender  of 
two  life  insurance  policies.  It  appeared, 
however,  that  the  assured  had  died  prior  to 
the  commencement  of  the  action,  that  the 
policies  claimed  to  have  been  fraudulently 
obtained  were  in  the  possession  of  the  ben- 
eficiary, and  that,  under  the  terms  of  said 
policies,  suit  would  have  to  t>e  instituted 
within  one  year  from  the  date  of  death  of 
the  assured,  or  action  thereon  would  be  bar- 
red. At  the  time  of  the  commencement  of 
the  action  substantially  one-half  of  this  pe- 
riod had  expired.  It  being,  therefore,  evi- 
dent that  an  action  at  law  upon  the  policies 
would  have  to  be  commenced  within  six 
months,  or  be  barred,  the  court  held  it  bad 
no  equitable  Jurisdiction  to  compel  the  sur- 
render and  cancellation  of  the  policies,  and 
thereby  deprive  the  beneficiary  of  the  right 
to  a  trial  by  jury.  In  Grand  Chute  v.  WIn- 
egar, supra,  an  action  in  equity  was  com- 
menced by  the  town  of  Grand  Chute,  in 
Wisconsin,  to  compel  the  cancellation  of  cer- 
tain bonds.  It  appeared,  however,  that  at 
the  time  of  the  filing  of  the  bill  in  equity  an 
action  at  law  had  already  been  commenced 
on  the  bonds  by  the  holders  thereof,  and  it 
was  properly  held  that  a  court  of  equity  had 
no  jurisdiction.  In  Trimble  v.  Mfg.  Co..  su- 
pra, an  action  in  equity  was  commenced  for 
the  purpose  of  securing  the  surrender  and 
cancellation  of  certain  notes  given  by  the 
plaintiff  to  the  defendant,  a  manufacturing 
company,  for  the  purchase  price  of  certain 
machinery.  The  plaintiff  claimed  said  notes 
to  have  been  fraudulently  obtained,  but  did 
not  deny  their  execution,  or  allege  defendant 
to  be  insolvent  Under  these  circumstances, 
the  court  held  it  had  no  equity  Jurisdiction. 
We  think  that  case  does  not.  In  the  facts  In- 
volved, at  all  resemble  the  one  at  bar.  In 
Geer  v.  KIssam,  suxjra,  it  was  held  that,  al- 
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tliongh  equity  may  have  a  right  to  decree 
the  surrender  of  a  promissory  note,  yet 
where  an  action  has  been  brought  upon  said 
note,  and  a  bill  Is  filed  to  aid  discovery,  and 
such  discovery  ia  given,  and  the  case  ap- 
pears to  be  such  that  the  party  complainant 
has  a  defense  at  law,  and  evidence  to  sup- 
port it,  an  Injunction  which  restrained  such 
action  at  law  will  be  dissolved.  Counsel  for 
appellant  also  cites  the  case  of  Field  v.  Hol- 
brook,  14  How.  Prac.  103,  in  which  Duer,  J., 
makes  the  following  analysis  of  the  circum- 
stances under  which  a  court  of  equity  will 
act  in  ordering  Instruments  in  writing  to  be 
delivered  up  and  canceled:  "First,  when  the 
plaintiff  alleges  that  the  Instrument  which 
he  prays  may  be  surrendered  or  cancelled  Is 
void  upon  grounds  of  which  a  court  of  equity 
alone  can  take  cognizance;  in  other  words, 
when  he  sets  up  a  purely  equitable  defense; 
second,  when  the  Instrument  is  a  deed  or 
other  document  concerning  real  estate, 
which,  although  inoperative  if  suffered  to  re- 
main i-icanceled,  would  throw  a  cloud  upon 
the  title  of  the  plaintiff  to  the  lands  which 
it  embraces  or  to  which  it  refers;  third, 
when  the  instrument  is  negotiable  In  its 
character,  as  a  bill  of  exchange,  and  the  put- 
ting it  Into  circulation  by  the  bolder  would 
be  a  fraudulent  act;  and,  fourth,  where  the 
plaintiff  claims  to  have  a  defense  valid  In 
law,  but  which  rests  upon  the  evidence  tbnt 
he  Is  in  danger  of  losing  If  the  adverse  party 
is  suffered  to  delay  the  prosecution  of  his 
claims."  In  our  opinion,  the  fourth  subdivi- 
sion above  stated  Is  amply  sufficient  to  con- 
fer equity  jurisdiction  In  this  case.  It  Is 
easy  to  understand  how  respondents  may  be 
In  danger  of  losing  evidence,  sbould  the  ad- 
verse party  be  suffered  to  delay  prosecution 
of  its  claims. 

Appellant  contends  that  no  case  is  made 
by  the  complaint,  showing  a  probable  loss  of 
evidence,  and  that,  even  if  the  facts  were 
otherwise,  ample  protection  is  afforded  re- 
spondents to  anticipate  any  such  possibility 
by  perpetuating  testimony  in  the  manner 
provided  by  Ballinger's  Ann.  Codes  &  St.  IS 
6034  to  6038.  While  it  is  true  that  the  sec- 
tions referred  to  provide  a  method  by  which 
testimony  of  any  witness  may  be  taken  and 
perpetuated  for  future  use,  nevertheless  we 
think  they  do  not  afford  respondents  all  re- 
lief to  which  they  are  entitled.  There  is  no 
provision  in  said  statute  giving  authority  to 
require  the  production  of  the  note  in  ques- 
tion, and,  even  if  such  production  could  be 
obtained,  it  is  apparent  from  the  nature  of 
the  anticipated  defense  against  said  note 
that  testimony  of  the  respondents,  taken  un- 
der said  statute,  would  not  be  as  effective 
In  establishing  forgery  as  would  the  oral  evi- 
dence and  the  personal  presence  of  the  par- 
ties whose  purported  signatures  appear  on 
the  note.  In  any  event,  even  though  satis- 
factory testimony  could  be  perpetuated,  we 
think  respondents  should  not  be  compelled 
to  submit  to  the  delay  and  annoyance  of 


having  a  fraudulent  note  outstanding,  and 
constantly  urged  against  them  as  a  valid 
claim,  with  no  certainty  as  to  when  an  ac- 
tion may  be  commenced  thereon. 

Under  the  peculiar  facts  of  this  case,  as 
shown  by  the  allegations  of  the  complaint, 
respondents  did  not  have  any  remedy  at  law 
as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration  as  their 
remedy  In  equity.  The  lower  court  liad 
equitable  Jurisdiction,  and  properly  over- 
ruled the  general  demurrer.  Sharon  v.  Hill 
(C.  C.)  20  Fed.  1;  Sharon  v.  Terry  (C.  C)  36 
Fed.  337,  1  L.  R.  A.  572;  Railroad  Co.  v. 
Schuyler,  17  N.  Y.  592;  Huston  v.  Roosa,  43 
Ind.  517;   Fuller  v.  Perdval,  126  Mass.  383. 

Appellant,  in  its  special  demurrer,  urges 
a  defect  of  parties  defendant,  and  assigns 
error  thereon;  Insisting  that  the  personal 
representatives  of  Adolph  Krug,  deceased, 
are  necessary  parties  to  the  adjudication 
sought  in  this  action.  It  Is  contended  by  re- 
spondents that  this  question  was  not  raised 
In  the  lower  court.  While  this,  perhaps,  may 
be  true,  such  fact  does  not  properly  appear 
In  the  record.  We  are  of  the  opinion,  how- 
ever, that  while  the  representatives  of 
Adolph  Krug,  provided  he  left  an  estate  and 
any  such  representatives  have  been  appoint- 
ed and  qualified,  might  be  proper  parties  to 
the  action,  they  are  not  necessary  parties. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  superior  court  is  therefore 
affirmed. 

MOUNT,  C.  J.,  and  DUNBAR  and  BUD- 
KIN,  JJ.,  concur. 


STATE  V.  SMOKALEM. 

(Supreme   Court  of  Washington.      Feb.   17, 
1905.) 

CBIMINAL  LAW  —  INDIANS— CHIMES  ON  FORMER 
RESERVATION— STATE  COVRT8  —  JURISDICTION 
— FAILUEB  OP  ACCUSED  TO  TESTIFY- ARGU- 
MENT BY  PROSECUTING  ATIOBNET— .lUROBS— 
MISCONDXrCT. 

1.  Tile  Puyallup  Indian  reaorvation  having 
been  abandoned,  the  lands  allotted  to  the  In- 
dians in  spvernlty,  and  the  tribe  having  aban- 
doned its  tribal  organization,  laws,  habits,  ami 
customs,  and  the  only  parcel  of  reservation 
land  retained  by  the  government  beinj;  such  as 
was  used  for  school  purposes,  a  homicide  com- 
mitted by  one  of  such  Indians  on  another  with- 
in the  territory  previously  embraced  in  the  res- 
ervation was  punishable  by  the  state  court, 
and  was  not  within  Act  Cong.  March  3,  ISS-'i. 
o.  341,  23  Stat.  385,  providing  that  a  state 
court  shall  have  no  jurisdiction  of  the  person  of 
the  accused,  or  of  the  offense  committed  by  one 
Indian  against  another  in  an  Indian  reserva- 
tion. 

2.  A  conversation  between  a  juror  in  a  crim- 
inal cnse  and  a  deputy  sheriff,  which  had  uo 
relation  to  the  case,  constituted  no  ground  for 
a  new  trial. 

fEd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2271.] 

3.  The  statute  requiring  Ihe  court  to  instruct 
the  jury  that  no  inference  arisex  against  the  de- 
fendant by  reason  of  hisi  failure  t<\  *esti£v.  im- 
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pliodly  forbids  the  prosecating  attorney,  as  an 
ofTicer  of  the  court,  to  comment  upon  such  fail- 
ure. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1672.] 

4.  In  a  prosecution  for  liomicide,  a  statement 
by  the  prosccri'.ing  attorney  in  argument : 
"Iliive  thoy  told  us  how  she  came  by  those 
bruises?  llow  easy  it  was  for  thcra  to  do  so. 
Have  they  told  use  what  became  of  or  what  was 
done  with  her  clothes?  How  easy  it  was  for 
them  to  do  that.  Have  they  told  us  where  she 
fell  out  of  the  wagon?  Not  a  woi-d,  and  yet 
how  easy  it  was  for  tlicra  to  hiive  to'd  us  that  — 
should  be  construed  as  remarks  addressed  to  de- 
fendant's counsel  and  to  their  ar-^uuient.  and  not 
as  a  comment  uu  defendant's  failure  to  testify. 

5.  Such  argument  was  also  legitimate  as  a 
fommcut  on  the  evidence,  or  on  the  lack  of  evi- 
dence to  explain  incriminating  circumstances 
a!>i>eariug  in  evidence. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  H.  Snell,  Judge. 

Jacky  Smokalem  was  convicted  of  man- 
slaughter, and  be  appeal.?.    Affirmed. 

Wlllinmson  &  Williamson  and  Edward  E. 
Cushman,  for  appellant.  F.  Campbell, 
Charles  O.  Bates,  and  Walter  M.  Harvey, 
for  respondent. 

RUDKIN,  J.  The  defendant  belovr  was 
informed  against  for  the  crime  of  murder 
In  the  l\rst  degree.  The  Jury  returned  a 
verdict  of  guilty  of  the  crime  of  manslaugh- 
ter, and  from  the  judgiuent  and  sentence  of 
the  court  this  api)eal  ia  taken.  The  fol- 
lowing errors  are  assigned  in  the  brief  of 
counsel:  (1)  Error  in  overruling  the  motion 
to  dismiss  upon  the  ground  thut  the  court 
l)olow  had  no  Jurisdiction  to  try  the  cause 
or  to  pronounce  judgment  therein;  (2)  error 
in  refusing  a  new  trial  on  the  ground  of  mis- 
conduct of  one  of  the  Jurors;  (3>  error  in 
refusing  a  new  trial  on  the  ground  of  mis- 
conduct of  the  prosecuting  attorney;  and 
(4)  error  in  refusing  to  give  certain  Instruc- 
tions requested  by  the  appellant. 

1.  The  first  assignment  is  based  upon  the 
ground  thut  the  alleged  offense  was  com- 
mitted by  an  Indian  against  the  person  of 
ntK.thcr  Indian  witliin  an  Indian  reservation, 
find  that  under  section  0,  Act  Cong.  March 
3,  issn.  c.  341,  23  Stat.  aS5,  a  state  court 
bus  no  Jurisdiction  of  tlie  person  of  the  ac- 
cused or  of  the  offense  committed.  It  Is 
coiicodod  that  the  appellant  Is  a  Puyallup 
Indian  of  the  full  blood,  that  the  deceased 
was  a  Puyallnp  Indian  of  the  full  blood, 
and  that  the  offense  wag  committed  within 
the  territorial  limits  of  the  Puyallup  In- 
dian reservation  In  Pierce  county  of  this 
state.  The  first  question  we  are  called  upon 
to  decide  is  this:  Is  the  apiiellant  an  Indian 
within  the  true  intent  and  meaning  of  the 
act  of  Congress  above  referred  to?  To  a 
proper  understanding  of  this  question,  a  brief 
statement  as  to  the  nature  of  this  reserva- 
tion and  the  status  of  the  Indians  living 
thereon  at  the  time  of  the  homicide  becomes 
material.  In  1883  or  1884  the  lands  on  this 
reservation  were  allotted  to  the  Indians  in 


severalty,  except  a  small  parcel  which  Is 
still  retained  by  tbe  government  and  used 
for  school  purposes.  On  March  8,  1903,  all 
restrictions  against  the  alienation  of  these 
allotted  lands  by  tbe  Indians  were  removed, 
and  the  allotted  lands  are  now  held  by  the 
Indians  by  the  same  tenure  and  with  the 
same  right  of  alienation  as  are  tbe  lands 
of  all  other  citizens  of  the  state.  For  at 
least  five  years  prior  to  tbe  commission  of 
this  offense  the  Indians  residing  on  this 
reservation  maintained  no  tribal  relations, 
had  no  chiefs  or  bead  men,  maintained  n» 
form  of  Indian  government;  and  bad  neither 
laws  nor  customs.  They  had  abandoned 
their  tribal  relations  so  far  as  lay  wltbia 
tlieir  power,  and  had  assumed  tlie  habits  and 
customs  of  the  whites  among  whom  tbey 
dwell.  The  reservation  is  divided  Into 
school  districts  and  precincts;  some,  at  least, 
of  the  Indian  children  attend  the  public 
schools  maintained  under  the  general  laws 
of  the  state;  precinct  ofiicers,  such  as  jus- 
tices of  the  peace  and  constables,  are  elect- 
ed, and  perform  the  duties  of  their  offices 
in  their  respective  precincts.  The  Indians 
are  qualified  electors  of  the  state,  and  all 
their  differences  are  submitted  to  tbe  courts 
of  tbe  state  for  adjudication  and  decision. 
Itaving  no  courts  of  their  own.  There  is 
no  agency  at  tbe  reservation,  and  the  fed- 
eral government  assumes  no  Jurisdiction 
whatever  over  the  Indians,  except  In  the  sim- 
ple matter  of  maintaining  the  school  above 
referred  to.  This,  In  brief,  was  the  condi- 
tion of  affairs  on  the  reservation  at  tbe  time 
of  the  commission  of  this  offense.  Do  the 
Indians  residing  on  this  re.servatlon,  under 
such  circumstances,  come  within  the  purview 
of  the  act  of  Congress  above  referred  to? 
We  think  not.  This  court  held,  In  the  case 
of  State  T.  Howard,  33  Wash.  250,  74  Pac. 
382,  that  said  act  of  Congress  only  applfed 
to  Indians  maintaining  tribal  relations,  and 
a  further  examination  of  tbe  subject  con- 
firms us  in  this  view.  In  that  case  the  court 
says:  "We  do  not  believe  It  was  the  in- 
tention of  Congress  that  an  Indian  without 
tribal  relations,  who  resides  among  the  white 
people  of  a  state,  and  Is  amenable  to  tbe 
laws  thereof,  can  go  within  an  Indian  res- 
ervation in  that  state  and  commit  a  crime 
against  another  Indian,  and  then  assert  that 
the  courts  of  the  state  cannot  try  him  for 
the  crime."  An  Indian  without  tribal  rela- 
tions, within  a  reservation,  can  have  no 
greater  rights  than  an  Indian  with  the  same 
status  residing  without  a  reservation.  An 
examination  of  the  entire  legislation  of  Con- 
gress in  relation  to  the  Indians  and  the  In- 
dian country  shows  that  the  general  gov- 
ernment has  dealt  with  the  Indian  tribes 
only,  and  not  with  the  individual  Indian  who 
has  severed  bis  tribal  relations  and  assumed 
the  habits  and  customs  of  the  whites.  It 
is  only  in  recent  years  that  tbe  criminal 
laws  of  the  United  States  were  extended 
to  the  Indian  country  go  aa  to  Include  of- 
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fmsea  oommltted  by  oae  Indlaa  against  tbe 
person  or  property  of  another  Indian  of  the 
Mune  trlt>e>  Prior  to  such  exteosion  the  In- 
dian tribes  were  self-goTemlng  oommunities, 
reflated  tlielr  own  domestic  aOairs,  and 
maintained  order  and  peace  among  their 
own  members  by  the  administration  of  their 
own  laws  and  customs.  £x  parte  Crow  Dog, 
109  U.  8.  666,  3  Sup.  Ot  386,  27  U  Ed.  lOSO. 
By  the  act  under  consideration  only  aeren 
felMdes  were  made  punishable  when  com- 
mitted by  Indians  in  the  Indian  country. 
All  minor  offenses  were  left  to  be  dealt  with 
by  the  Indian  tribes  according  to  their  own 
laws  and  customs,  administered  in  their  own 
way.  It  is  not  to  be  supposed  that  Con- 
gress intended  that  the  remnant  of  a  band 
of  Indians  like  the  Puyallups,  without  tribal 
relations,  without  laws  or  customs,  and  with- 
out a  government  to  administer  them,  should 
be  left  to  prey  upon  each  other  and  upon 
society  at  large,  without  restraint  or  fear 
of  punishment  from  any  source,  unless  they 
should  commit  one  of  the  felonies  enumerat- 
ed in  this  act.  All  the  cases  to  which  we 
are  dted,  state  and  federal,  deal  with  tribal 
Indians  only,  and  we  think  the  act  in  ques- 
tion must  be  restricted  to  these. 

2.  The  conversation  between  the  Juror 
Chambers  and  the  deputy  sheriff  bad  no 
relation  whatever  to  this  case,  and  consti- 
tuted no  ground  for  a  new  trial. 

8.  The  statement  of  the  prosecuting  at- 
torney which  forms  the  basis  of  this  assign- 
ment is  as  follows:  "Have  they  told  us  how 
she  came  by  those  bruises?  How  easy  it 
was  for  them  to  do  so.  Have  they  told  us 
what  became  of  or  what  was  done  with 
her  clothes?  How  easy  it  was  for  them  to 
do  that  Have  they  told  us  where  she  fell 
out  of  the  wagon?  Not  a  word,  and  yet 
how  easy  it  was  for  them  to  have  told  us 
that"  It  is  claimed  that  this  was  a  com- 
ment on  the  failure  of  the  appellant  to  tes- 
tify In  his  own  behalf.  We  do  not  agree 
with  the  prosecuting  attorney  that  he  has 
the  right,  to  comment  on  the  failure  of  a  de- 
fendant to  testify  in  a  criminal  case.  He 
has  no  right  to  comment  on  matters  which 
the  jury,  under  the  law  and  the  instructions 
of  the  court,  must  not  consider.  It  would 
be  idle  for  the  court  to  instruct  the  Jury 
to  draw  no  inference  against  a  defendant 
by  reason  of  his  failure  to  testify  In  his  own 
behalf,  after  permitting  the  prosecuting  at- 
torney to  comment  upon  and  discuss  suck 
failure.  The  statute  which  imposes  upon  the 
court  the  duty  to  instruct  the  Jury  that  no 
Inference  arises  against  the  defendant  by 
reason  of  his  failure  to  testify,  by  implica- 
tion forbids  the  prosecuting  attorney,  as  an 
officer  of  the  court,  to  comment  upon  such 
failure.  We  do  not  concede,  however,  that 
Qie  prosecuting  attorney  exceeded  his  ao- 
tiiotlty  in' this  case.  We  think  his  conten- 
tion that  the  above  remarks  were  addressed 
to  counsel  for  the  appellant  and  to  their 
argument  Is  a  reasonable  construction  of  the 


■language  used.  Furthermore,  the  pcosecnt- 
Ing  attorney  has  an  undoubted  right  to  com- 
ment upon  the  failure  of  the  defense  to  ex- 
plain incriminating  circumstances  appearing 
in  evidence,  though  those  circumstance* 
might  be  explained,  in  part  at  least,  by  the 
appellant  himself.  The  prosecuting  attorney 
has  the  right  to  comment  upon  the  evidence 
or  upon  the  lack  of  evidence,  and  It  Is  only 
when  he  comments  upon  the  failure  of  a  de- 
fendant to  testify  that  he  violates  any  of  his 
rights.  This  was  not  done  in  the  case  at 
bar. 

No  error  has  been  pointed  out  In  the  giv- 
ing or  refusing  of  instructions,  and  we  dis- 
cover none. 

There  Is  no  error  in  the  record,  and  the 
Judgment  of  the  court  below  is  afflrmed. 

MOUNT,  C.  J.,  and  DUNBAR,  rULLBB- 
TON,  and  HADLBT,  33.,  concur. 

(37  Wub.  KM 
OATLIN  et  nz.  v.  MURRAT. 
(Supreme  Oaurt  of  Washington.      Feb.  21, 
1905.) 

UOBTOAaiS— BCDKMFTIOR— AOnORS  — UUrTA* 

noNs. 
1.  Where,  In  a  suit  to  redeem  land  from  a 
mortgiigc!  and  for  an  accounting  It  appeared 
that  defendant  held  under  a  mortgagee,  who 
was  placed  in  possession  as  such,  and  tbut  there 
had  been  no  foreclosure,  tbe  suit  was  not  barreil 
by  limitntionti,  as  the  statute  does  not  run  in 
favor  of  either  morteagor  or  mortgaeee  as  long 
as  that  relation  exists. 

Appeal  from  Superior  Court,  Elttltas  Coun. 
ty;   Frank  H.  Rudklu,  Judge. 

Suit   by   John   Catlln   and   wife   against 
Katharlna  Murray.    From  a  decree  in  favor- 
of  plaintiffs,  defendant  appeals.    Affirmed. 

Graves  &  Englehart,  for  appellant  Kauff- 
man  A;  Frost,  for  respondents. 

PER  CURIAM.  This  suit  was  brought  by 
the  respondents  for  the  purpose  of  redeem- 
ing tbe  lands  described  in  the  complaint  from 
a  mortgage,  and  demanding  an  accounting 
from  the  apiMllant  as  the  assignee  of  the 
mortgagee.  The  court  made  and  entered 
findings  of  fact  and  conclusions  of  law,  and 
rendered  a  decree  In  favor  of  respondents. 
The  court,  among  other  things,  found  that 
on  the  16th  day  of  November,  1892,  one  Wil- 
liam H.  Beck  was  the  owner  of  the  land  la 
question,  and  delivered  to  one  Thomas  B. 
Goodwin  a  mortgage  upon  said  lands,  which 
was  duly  recorded,  and  was  conditioned  to 
save  said  Goodwin  harmless  from  any  and  all 
liabilities  which  might  then  have  been  incur- 
red by  him  by  reason  of  his  having  become 
surety  for  Beck  upon  several  written  obli- 
gations; that,  prior  to  the  commencement  of 
the  suit  -to  foreclose  said  mortgage,  Beck 
placed  Goodwin  In  possession  of  said  pr^n- 
ises;  upon  ttie  agreement  and  understanding 
that  he  should  apply  the  rents  and  proflta 
thereof  to  the  reduction  of  the  debt  by  said 
mortgage  secured,  and  Goodwin  and  hia  suo- 
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cessors  In  Intei'est  have  erer  since  remained 
In  possession  of  said  premises,  receiving  the 
rents  and  proflts  thereof;  that  on  the  4th 
day  of  May,  1895,  for  valuable  consideration, 
the  said  Beck  sold  and  conveyed  to  plaintiff 
Jolui  OatUn  the  lands  hereinbefore  described, 
and  the  same  ever  since  have  been,  and  now 
are,  the  property  of  said  John  Catlln  and 
of  his  wife,  his  coplalntlff  herein;  that  the 
plaiutifTs  are  entitled  to  an  accounting,  and 
to  a  decree  permitting  them  to  redeem  from 
the  mortgage  by  paying  Into  court  the  sum 
of  $1,760.30,  within  30  days,  and  for  costs. 
Certain  exceptions  were  made  to  some  of  the 
findings,  but  we  think  the  testimony  substan- 
tially Justified  the  findings. 

The  principal  question  In  this  case  Is 
whether  tlie  action  was  barred  by  the  stat- 
ute of  limitations.  But  we  think  the  princi- 
ple involved  was  decided  adversely  to  ap- 
pellant's contention  in  Krutz  v.  Gardner,  25 
Wash.  39C,  65  Pac.  771,  where  It  was  held 
that,  as  long  as  the  relation  of  mortgagor  and 
mortgagee  exists,  the  statute  does  not  com- 
mence to  run  In  favor  of  either  the  mortgagor 
or  the  mortgagee.  Under  the  testimony  In 
this  case,  the  appellant  Is  holding  under 
Goodwin,  who,  the  testimony  shows,  was  pla- 
ced In  possession  as  mortgagee;  and,  there 
having  been  no  foreclosure,  the  action  was 
not  barred  by  the  statute  of  limitations,  and 
the  judgment  is  affirmed. 


liAW  T.  SEELEY  et  al. 

(Supreme   Court   of   Washington.     Feb.    21, 

1905.) 

jlROKEBS  —  COMMISSIONS— PBOFIT8— DIVISION— 
BATE — CONFLICTINO  EVIDENCE — DECREE — CASE 
TRIED  TO  COURT— REVIEW— INCOMPETENT  EV- 
IDENCE-HARMLESS   ERROR. 

1.  An  action  tried  to  the  court,  being  triable 
de  novo  on  appeal,  the  judgment  will  not  be  re- 
versed for  the  aamission  of  incompetent  evi- 
dence. 

[Eld.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §  4185.] 

2.  Where,  in  an  action  by  a  broker  for  his 
share  of  the  profits  derived  from  a  sale  pro- 
cured by  him  of  a  mine  under  an  a^eement  to 
divide  "in  such  proportion  as  would  be  just 
and  right,"  the  evidence  was  in  irreconcilable 
conflict  as  to  the  customary  division,  many  wit- 
nesses testifying  that  the  usual  division  was  50 
per  cent.,  while  others  testified  thnt  the  cus- 
tomary division  varied  from  2V4  to  10  per  cent, 
of  the  net  profits,  a  decree  allowing  10  per  cent 
was  proper. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Paul  W.  Law  against  E.  A. 
Seeley  and  another.  From  a  Judgment  in 
favor  of  plaintiff  for  less  than  the  relief  de- 
manded, he  appeals.    Affirmed. 

Morton  B.  Stevens,  for  appellant 

MOUNT,  C.  J.  The  respondent  Seeley,  In 
1901,  had  a  bond  on  some  mining  property, 
which  be  desired  to  sell.  In  November  of 
thnt  year  ho  entered  into  an  oral  agreement 
with  the  appellant  whereby  appelluut  was 


to  find  a  purchaser  for  the  said  property,  and 
respondent  Seeley  was  to  divide  the  proflta 
with  appelant  on  such  sale  "In  sudi  propor- 
tion as  would  be  Just  and  right"  Appelant 
found  a  purchaser,  and  the  profits  on  the  sale 
amounted  to  $13,500  In  cash  and  9,000  shares 
of  the  capital  stock  of  the  Mexican  Mines 
&  Industrials  Compony,  a  corporati<».  Ap- 
pellant thereupon  claimed  an  equal  division 
of  aucfa  profits,  which  respondent  Seeley  re- 
fused to  pay.  This  suit  was  brought  to  col- 
lect the  amount  claimed.  Upon  the  all^a- 
tlons  of  the  complaint  an  injunction  was 
Issued,  Issues  were  made  up,  and  the  cause 
tried  to  the  lower  court  without  a  Jury. 
Upon  the  trial  the  court  found  the  proflts  as 
above  stated,  but  that  respondent  had  ex- 
pended the  sum  of  $2,101  In  procuring  the 
sale,  and  that  appellant  was  entitled  to  10 
per  cent,  of  the  net  profits  of  the  sale  under 
the  agreement,  and  entered  judgment  ac- 
cordingly.   Plaintiff  appeals. 

Several  assignments  of  error  are  made,  but 
only  two  are  presented  h«re,  viz.:  (1)  That 
the  court  Improperly  admitted  certain  evi- 
dence, and  (2)  that  the  findings  were  not  In 
accordance  with  the  preponderance  of  the 
evidence.  Conceding  that  improper  evidence 
was  admitted,  the  cause  Is  examined  here 
de  novo,  and  such  evidence  is  disregarded. 
A  case  tried  by  the  court  will  therefore  not 
be  reversed  on  that  ground.  Upon  the  ques- 
tion of  fact  appellant  contends  that  the  pre- 
ponderance of  the  evidence  is  to  the  effect 
that  he  la  entitled  to  an  equal  division  of 
the  profits  of  the  sale.  We  have  examined 
the  evidence  upon  this  point  and  find  an 
irreconcilable  conflict  therein.  Many  wit- 
nesses say  that  the  usual  division  under  such 
contract  is  50  per  cent;  others,  that  the  cus- 
tomary and  usual  division  varies  from  2V2 
to  10  per  cent,  of  the  net  profits.  The  lower 
court  found  that  10  per  cent,  was  just  and 
right.  From  the  whole  evidence  we  think 
the  lower  court  was  justified  In  making  this 
finding. 

The  judgment  Is  therefore  affirmed. 

DUNBAR,  FULLERTON,  and  HADLEHT, 
JJ.,  concur. 


RIDGWAT  et  al.  v.  DAVENPORT  et  al. 
(Supreme  Court  of  Washington.    Feb.  21,  1005.) 

USURY— -STATUTES— ACTS  OF  AOENT— KNOWL- 
EDGE or  PBINCIPAI-. 

1. 1  Ballinger's  Ann.  Codes  &  St  {  3669,  de- 
clares that  any  rate  of  interest  not  exceeding  12 
per  cent  shall  he  legal,  but  that  no  person  shall 
take  any  greater  interest  for  a  loan  than  such 
rate,  and  section  3071  declares  that,  if  a  greater 
rate  is  contracted  for  or  reserved,  the  creditor 
shall  only  receive  the  principal  less  the  interest 
accruing  thereon  at  the  rate  contracted  for,  and 
that  the  acts  of  an  agent  in  loaning  money  shall 
bind  the  principal,  and  where  there  is  ille^l 
interest  contracted  for  by  any  agent  the  prin- 
cipal shall  be  held  thereby  to  the  same  extent 
as  though  he  had  acted  in  person.  Held,  that 
where  a  broker  loaned  defendant's  money,  and 
charged  a  Hum  rendering  tbe  loan  usurious  by 
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way  of  commissions,  it  was  usurious  as  against 
defendant,  though  he  received  no  pai-t  of  the 
commissions,  and  had  no  knowledge  thereof. 

Appeal  from  Superior  Oourt,  King  Oountj; 
Frank  H.  Rudkiu,  Judge. 

Action  by  J.  W.  Kidgway  and  another 
against  J.  R.  Davenport  and  another.  From 
a  Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Roberts  &  Leehey,  for  appellants.  T.  D. 
Page,  for  respondents. 

DUNBAR,  J.  Davenport  &  Ilali  are  en- 
gaged iu  the  real  estate,  money  loaning,  in- 
Kuranee,  and  brokerage  business  In  the  city 
of  Seattle.  Lee  Davenport  Is  a  member  of 
tills  firm.  J.  R.  Davenport  Is  a  resident  of 
Butte,  Mont,  and  a  brotlier  of  Lee  Daven- 
iwrt.  Davenport  &  Hail  loaned  money  for 
.T.  R.  Davenport  under  general  power  of  at- 
torney, keeping  his  money  in  a  bank  in  Se- 
attle in  their  name.  The  respondent  Rldg- 
way,  desiring  to  borrow  $150  on  chattel  se- 
curity, went  to  Davenport  &  Hail,  who  final- 
ly agreed  to  give  him  $125  on  the  security. 
They  added  to  this  $125,  $3.75  for  Interest, 
and  made  the  note  for  $147.50  in  favor  of 
.T.  B.  Davenport,  retaining  $18.55  over  and 
above  the  added  Interest  of  $3.75.  Of  this 
amount  50  cents  was  paid  for  acknowledg- 
ment and  25  cents  for  filing  the  mortgage. 
One  Browne  either  introduced  or  referre<i — 
It  is  not  certain  which — the  respondent  to  the 
firm  of  Davenport  &  Hnll,  and  it  is  claimed 
that  he  received  $7.50  out  of  the  said  $18..')5. 
Ridgway  afterward  paid  on  the  loan  $131, 
and  deposited  in  court  the  additional  amount 
necessary  to  pay  the  note  and  the  accrued 
interest  at  12  per  cent.  The  12  per  cent.  In- 
terest was  expressed  in  the  note,  however,  on 
the  $147.50,  the  face  of  the  note.  He  then 
pleaded  usury,  and  refused  to  pay  the  bal- 
ance claimed.  The  court  held  the  loan  usur- 
ious as  to  Davenport.  Ridgway  testifies 
positively  that  there  was  no  talk  of  commis- 
sion in  the  case  when  he  borrowed  the  mon- 
ey. There  is  testimony  on  the  other  side 
that  the  $18  and  odd  cents  was  reserved  as 
commission  by  the  brokers,  and  that  J.  R. 
Davenport  got  no  benefit  of  that. 

It  l)ecomes  necessary,  in  passing  upon  this 
question,  to  refer  to  the  statute  which  gov- 
erns the  case.  Section  .SfiCO,  1  Bailinger's 
Ann.  Codes  &  St..  is  as  follows:  "Any  rate 
of  interest  not  exceeding  twelve  per  centum 
per  annum  agreed  to  in  writing  by  the  par- 
ties to  the  contract  shall  be  legal,  and  no 
person  shall  directly  or  indirectly  take  or 
receive  any  money,  goods,  or  thing  In  action 
or  in  any  other  way  any  greater  Interest, 
sum  or  value  for  the  loan  or  forbearance  of 
any  money,  goods  or  thing  in  action  than 
twelve  per  centum  per  annum."  Section 
3671:  "If  a  greater  rate  of  interest  than  is 
hereinbefore  allowed  shall  be  contracted  for 
or  received  or  reserved,  the  contract  shall 
not  therefore  be  void  but  if  In  any  action  on 
such  contract  proof  be  made  that  greater 


rate  of  lnt»«8t  has  been  directly  or  Indi- 
rectly contracted  for  or  taken  or  reserved, 
the  plaintiff  shall  only  recover  the  principal 
leas  the  amount  of  Interest  accruing  thereon 
at  the  rate  contracted  for  and  the  defendant 
shall  recover  costs;  and  If  Interest  shall 
have  been  paid,  judgment  shall  be  for  the 
principal  less  twice  the  amount  of  interest 
paid  and  less  the  amount  of  all  accrued  and 
unpaid  interest;  and  the  acts  and  dealings 
of  an  agent  in  loaning  money  shall  bind  the 
principal,  and  in  all  cases  where  there  is  il- 
legal Interest  contracted  for  by  the  transac- 
tion of  any  agent,  the  principal  shall  be  held 
thereby  to  the  same  extent  as  though  he  had 
acted  In  person.  And  where  the  same  i)er- 
son  acts  as  agent  for  the  borrower  and 
lender,  he  shall  be  deemed  the  agent  of  the 
lender  for  the  purposes  of  this  chapter."  It 
is  contended  by  the  appellants  that  Lee 
Davenport  was  not  the  agent  of  J.  R.  Daven- 
port, and  that,  if  it  be  admitted  that  he  was 
the  agent  of  the  lender,  the  lender  cannot 
be  bound  by  some  wrongful  act  of  bis  agent 
not  within  the  scope  of  his  authority,  and 
which  he  did  not  authorize;  and  many  cases 
are  cited  sustaining  this  proposition.  But  the 
citation  of  cases  under  the  ordinary  usury 
statute  does  not  assist  the  court  in  constru- 
ing the  statute  in  this  case,  and  we  have 
been  unable  to  find  any  other  statute  which 
is  as  sweeping  in  Its  terms  and  as  determined 
to  prevent  the  usury  law  from  being  rendered 
Ineffective  by  schemes  and  devices  which 
money  lenders  frequently  resort  to.  In  fact, 
the  statute  is  so  plain  that  it  seems  that  it 
Is  not  susceptible  of  construction.  The  con- 
tention that  the  lender  Is  not  bound  by  the 
wrongful  act  of  bis  agent  not  within  the 
scope  of  his  authority  is  right  in  the  face  of 
the  statute,  which  provides  that,  in  all  cases 
where  there  is  illegal  interest  contracted  for 
by  the  transaction  of  any  agent,  the  princiiwl 
shall  be  held  thereby  to  the  Banie  extent  as 
though  he  had  acted  in  person.  The  statute 
provides  In  so  many  words  that  no  person 
shall  directly  or  indirectly  take  or  receive 
any  money,  goods,  or  things  in  action,  or 
in  any  other  way,  any  greater  interest,  sum 
or  value  for  their  own  or  the  forbearance  of 
any  money,  goods  or  thing  in  action  than  12 
per  cent,  per  annum.  In  this  case  it  is  evi- 
dent that  there  was  taken  and  received  in 
money  a  greater  interest  than  12  per  cent., 
the  sum  received  amounting  to  about  6  per 
cent,  per  month  on  the  money  advanced  to 
the  respondent.  The  indirect  taking,  then. 
In  this  case  cannot  be  disputed,  and  under 
the  further  provision  of  the  statute  that  the 
principal  shall  be  held  to  the  same  extent  as 
though  he  had  acted  in  i)erson  there  is  no 
escaiie  from  the  conclusion  that  the  contract 
was  usurious  as  to  the  appellant  J.  R.  Daven- 
port. 
The  Judgment  Is  affirmed. 

MOUXT,    C.   J.,    and   FULLERTON   and 
HADLEY,  JJ.,  concur. 
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tiAMBERT  V.   LA  CONXBB   TRADING   & 
TRANSPORTATION  CO. 

(Supreme  Court  of  Washington.     Feb.  20, 
1905.) 

SHrPPI NO— INJURIES  TO  STEVEDORE— CARE  KE- 
QUIBKD— MASTER  AND  SERVANT— CARKTER  AND 
PASSENGER  —  EVIDENCE  —  OPINION  —  IN- 
BTBUCl'lONS. 

J.  Under  BallinRer's  Ann.  Codes  &  St.  §  4993, 
cubd.  6,  providing  tiint  in  ciiarsinR  the  jury  tlie 
court  sliall  stnte  all  matterR  of  law  necessary 
for  their  information  in  finding  a  verdict,  the 
failure  of  the  court  to  state  the  issues  in  a 
case  where  they  were  simple  was  not  error. 

2.  Where  plaintiff,  a  stevedore,  was  injured 
while  the  ves.<»el  was  parsing  through  a  draw- 
bridge, and  his  duties  rpqUirod  him  to  live  on 
the  vessel,  his  employment  hoing  continuous 
while  the  boat  was  en  route,  he  was  not  entitled 
to  the  rare  required  of  the  owner  of  tlie  vessel 
with  reference  to  passengers,  but  only  to  that 
required  as  to  servants. 

3.  Where  a  stevedore  bronght  snlt  in  tort  for 
injuries  sustained  by  the  alleged  negligence  of 
the  vessel,  be  was  not  entitled  to  recover,  un- 
der the  maritime  law,  expenses  and  wages  for 
time  lost  by  reason  of  his  injuries,  regardless 
of  the  question  of  contributory  negligence; 
such  rights  being  based  on  contract 

4.  Where  the  court  permitted  a  witness  for 
plaintiff  to  state  enough  in  answer  to  a  ques- 
tion in  rebuttal  to  give  the  jury  his  understand- 
ing of  the  point  raised,  plaintiff's  case  was  not 
prejudiced  by  the  court  s  sustaining  an  objec- 
tion to  the  balance,  as  proper  evidence  in  chief 
■only. 

o.  Where,  in  an  action  for  injuries  to  a  steve- 
•dore,  caused  by  a  collision  between  the  vessel 
and  a  drawbridge,  the  captain  qualified  as  an  ex- 
pert, it  was  not  error  to  permit  him  to  testify 
as  to  his  opinion  whether  ho  could  have  pre- 
vented the  collision  after  he  saw  the  projection 
in  the  bridge. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  .foseph  P.  Lambert  against  the 
La  Conner  Trading  &  Transportation  Com- 
pany. From  a  judgment  in  favor  of  defend- 
ant, plaintllT  appeals.    Affirmed. 

A.  W.  Buddress,  for  appellant  Ira  Bron- 
son,  for  respondent. 


IIADLEY,  J.  Appellant  brought  this  ac- 
tion against  respondent,  and  claims  damage:) 
for  Injuries  received  while  he  was  In  the 
employ  of  the  latter.  On  June  8,  1901,  re- 
spondent was  the  owner  of  a  steamer  or 
vessel  called  the  E.  I>.  Smith,  which  It  was 
<»peratlng  between  the  cities  of  Seattle  and 
La  Conner.  Some  time  prior  to  said  date 
appellant  had  entered  the  employ  of  respond- 
ent, as  he  alleges.  In  the  capacity  of  a  steve- 
dore on  board  of  said  vessel.  It  Is  alleged 
that  on  the  date  named  the  respondent  neg- 
ligently operated  the  vessel,  and  that  by 
reason  thereof  the  steamer  collided  with  a 
certain  drawbridge  through  which  It  was 
attempting  to  take  the  vessel;  that  certain 
boards  were  torn  loose  from  the  side  of  the 
vessel  and  driven  against  respondent  In  a 
sudden  and  violent  maunor,  whereby  he  re- 
ceived severe  and  permanent  injuries.    Re- 


spondent's answer  denies  the  material  al- 
legations of  the  complaint,  and  affirmatively 
avers  that  the  accident  happened  through 
the  negligence  O'f  the  bridge  tender,  who 
was  in  control  of  the  draworldgo,  in  that  be 
failed  to  keep  the  bridge  properly  open; 
that  the  accident  occurred  without  negligence 
on  the  part  of  respondent,  and  despite  the 
efforts  of  the  master  and  crew  e.\cept  the 
appellant;  that  appellant  was  not  at  the 
time  performing  the  duties  for  which  he 
was  employed;  that  he  was  not  upon  that 
part  of  the  steamer  whore  ho  was  employed 
to  be,  and  where  he  should  have  been,  but 
was  on  the  outside,  merely  attempting  to 
see  what  was  being  done;  thiit  he  assumed 
all  the  risks  and  danger  of  his  position 
against  tlie  wishes  of  respondent  and  In 
violation  of  the  latter's  orders  and  Instruc- 
tions expressly  given.  Contributory  negli- 
gence Is  also  averred.  The  cause  was  tried 
before  ttie  court  and  a  jury,  and  resulted  in 
a  verdict  for  the  defendant.  Judgment  was 
entered  upon  the  verdict,  dismissing  the  ac- 
tion, and  the  plaintiff  has  appealed.  The 
cause  was  once  before  here  on  appeal.  See 
30  Wash.  346,  70  Pac.  0(30.  A  judgment  of 
nonsuit  was  here  reversed,  and  the  cause 
was  returned  for  submission  to  a  Jury. 

Appellant  assigns  that  the  court  erred  in 
not  stating  to  the  Jury  the  issues  involved 
in  the  case.  It  is  true  the  instructions  were 
not  prefaced  by  a  statement  of  the  issues 
formed  by  the  pleadings,  as  is  usual  in  trial 
courts.  It  Is  not  necessary,  however,  that 
any  particular  form  or  routine  shall  be  fol- 
lowed when  giving  Instructions.  "In  char- 
ging the  Jury  the  court  shall  state  to  them 
all  matters  of  law  necessary  for  the  in- 
formation of  the  Jury  in  finding  a  verdict. 
*  •  •"  SecOon  4993,  Subd.  6,  Balllngcr's 
Ann.  Codes  &  St  The  issues  wore  simple, 
and  we  think,  from  the  instructions  as  a 
whole,  the  controversy  to  be  tried  was  made 
clear  to  the  Jury. 

It  is  assigned  that  the  court  erred  in  giv- 
ing certain  Instructions,  on  the  ground  that 
they  proceed  upon  an  erroneous  theory. 
Appellant  insists  that  he  was  a  passenger 
upon  the  steamer  at  the  time  of  his  injury, 
and  that  the  instructions  are  based  upon 
the  theory  that  he  was  an  employe,  and  not 
a  mere  passenger.  Peterson  t.  Seattle  Trac- 
tion Co.,  23  Wash.  C15,  63  Pac.  539,  65  Pac. 
543,  53  L.  B.  A.  580,  is  cited  In  support  of 
appellant's  contention.  In  that  case  the  em- 
ploye was  engaged  at  track  laying,  and  his 
contract  provided  for  a  stipulated  compensa- 
tion, and  also  free  transportation  to  and 
from  the  place  of  his  worii.  While  being 
thus  transported,  he  was  injured,  and  It 
was  held  that  his  relations  to  the  company 
were  then  the  same  as  those  of  any  other 
passenger.  We  think  the  relations  between 
appellant  and  respondent  were  not  similar 
to  those  between  Peterson  and  his  employ- 
er. Peterson  was  not  employed  to  discbarge 
any  duties  upon  the  street  car.    His  work 
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•was  entirely  at  anotber  place,  and  he  was 
under  no  duties  other  than  those  of  a  pas- 
■senger  while  traveHn;?  upon  the  car.  In  the 
case  at  bar  the  appellant  alleges  In  his  com- 
plaint that  he  was  employed  as  a  "steve- 
dore on  board  of  said  vessel."  He  not  only 
worked  upon  the  vessel,  but  lived  upon  It 
from  day  to  day;  and,  while  It  may  be  true 
that  his  principal  work  was  discharged  when 
the  vessel  was  in  port,  yet  his  employment 
■was  continuous  even  while  the  vessel  was 
en  route,  and  It  Involved  the  handling  of 
freight  upon  the  boat  as  well  as  upon  shore. 
Staying  with  the  boat  and  traveling  with  It 
was  a  part  of  his  employment,  and  for  the 
time  thus  consumed  respondent  compen- 
sated him.  We  think  the  relation  of  em- 
ployer and  employ^  existed  at  the  time,  and 
that  the  criticized  Instructions  were  not  er- 
roneous for  not  proceeding  upon  the  theory 
that  appellant  was  a  passenger. 

Appellant  further  contends  that.  If  he  ■was 
not  a  passenger,  be  'was  a  seaman,  and  that 
his  rights  must  be  adjudged  according  to 
the  maritime  law  applicable  to  seamen.  He 
therefore  argues  that  the  instructions  were 
ent)neon3  lu  that  they  did  not  state  the 
rules  of  the  maritime  law  applicable  to 
such  a  case.  It  is  urged  that  under  the  mar- 
itime law  a  seaman  Is  entitled  to  recover  the 
amount  of  his  expenses  and  wages  for  the 
time  lost  by  reason  of  his  Injury,  regard- 
less of  whether  he  Is  guilty  of  contributory 
negligence  or  not,  except  only  gross  or  will- 
ful negligence.  Such  right  of  recovery  is, 
however,  based  upon  his  contract  as  a  sea- 
man. Without  deciding  whether  this  court 
should  apply  maritime  rules  If  such  a  con- 
tract were  before  us,  it  is  sufficient  to  say 
that  this  is  not  such  a  ease.  The  case  Is 
based  upon  tort,  and  seeks  recovery  by  rea- 
son of  negligence  of  the  respondent,  and 
upon  no  other  ground.  For  that  reason.  If 
for  no  other,  recovery  cannot  be  had  here 
upon  the  maritime  contract  under  the  rul- 
ing of  this  court  In  Sanders  v.  Stlmson  Mill 
Co.,  34  Wash.  357,  75  Pac.  &74. 

It  is  further  argued  that  the  Instructions 
were  bad  upon  any  tlieory,  but  we  do  not 
concur  In  that  view.  We  think  they  fairly 
stated  the  law  applicable  to  the  theory  upon 
•which  the  case  was  brought  and  tried,  and 
that  no  prejudicial  error  appears  therein. 

It  is  contended  that  appellant  was  not 
permitted  to  Introduce  rebuttal  testimony. 
M'e  think  this  criticism  of  the  trial  court 
Is  not  well  founded.  The  Issues  in  the  case 
were  simple.  The  appellant  charged  negli- 
gence to  respondent,  which  was  denied,  and 
there  were  affirmative  pleas  of  assumption 
of  the  risk  and  contributory  negligence. 
The  facts  tending  to  prove  negligence  should 
have  been  Introduced  In  chief.  After  the 
Introduction  of  appellant's  evidence  upon 
that  subject,  respondent  Introduced  its  evi- 
dence in  contradiction  thereof.  The  appel- 
lant then  sought  to  introduce  certain  evi- 
dence to  the  effect  that  the  captain  of  the 
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steamer  called  to  the  bridge  tender  to  know 
if  he  could  not  open  the  bridge  further, 
and  that  this  occurred  when  the  steamer 
was  at  such  a  distance  from  the  opening 
that  her  course  could  have  been  reversed, 
and  the  accident  thus  avoided.  It  was  ob- 
jected that  the  testimony  was  a  part  of  the 
case  in  chief,  but  counsel  urged  that  It  was 
to  Impeach  the  captain.  We  do  not  think 
It  amounted  to  impeachment  under  the  rec- 
ord. The  captain  had  said  that  be  called 
out,  and  the  question  of  distance  was  cer- 
tainly a  matter  for  evidence  In  chief. 
Whether  the  court  would  have  abused  Its 
discretion  if  It  had  disallowed  the  evidence 
altogether,  on  the  ground  that  It  belonged 
to  the  case  in  chief,  we  need  not  decide, 
since  It  did  permit  the  witness  to  state 
enough  to  give  to  the  Jury  bis  understanding 
of  the  point  raised,  and  appellant's  case  was 
thereby  not  prejudiced. 

It  Is  urged  that  the  captain  was  errone- 
ously permitted  to  testify  as  to  his  conclu- 
sion when  he  was  asked  as  to  his  opinion 
whether  he  could  have  prevented  the  col- 
lision after  he  saw  the  projection  In  the 
bridge.  The  captain  had,  however,  qualified 
as  an  expert  seaman,  and  was  then  testify- 
ing as  such.  The  conclusion  drawn  was  not 
one  of  fact,  but  was  an  opinion  upon  a  mat- 
ter requiring  skillful  knowledge.  It  went 
to  the  Jury,  not  as  the  statement  of  a  fact, 
but  as  the  opinion  of  the  witness.  As  such 
expert  he  was  competent  to  give  his  opinion. 
Bellefontalne,  etc.,  Co.  v.  Bailey,  11  Ohio  St 
3.%;    Fenwick  v.  Bell,  47  E.  C.  L.  311. 

Other  errors  are  assigned  upon  the  Intro- 
duction of  testimony,  but  from  a  reading 
of  the  statement  of  facts  we  find  nothing 
■which  we  believe  amounts  to  reversible  er- 
ror. The  evidence  shows  that  appellant 
stood  at  the  side  of  the  boat,  watching  the 
approach  to  the  bridge  opening,  the  move- 
ment of  the  steamer  being  at  the  rate  of 
probably  one  mile  per  hour,  and  that  when 
the  collision  occurred  he  was  caught  and 
Injured.  The  questions  of  negligence,  con- 
tributory negligence,  and  assumption  of  the 
risk  were  submitted  to  the  Jury,  and,  the 
verdict  being  against  appellant,  we  find  no 
reason  In  the  record  for  disturbing  It. 

A  motion  to  retax  costs  was  filed  by  ap- 
pellant, which  was  In  part  allowed.  The 
disallowance  of  the  remaining  Items  chal- 
lenged Is  assigned  as  error.  The  difference 
between  counsel  seems  In  part  due  to  the 
fact  that  the  cause  was  assigned  for  trial 
on  Friday  and  ■was  continued  until  Monday, 
and  that  witnesses  were  in  attendance  ac- 
cordingly. The  mileage  of  one  witness,  who 
claimed  mileage  from  La  Conner,  50  miles 
or  more  distant.  Is  also  In  dispute.  The 
state  of  the  record  Is  such  that  the  correct- 
ness of  the  Items  Is  sustained  by  affidavit 
upon  one  side  and  Is  challenged  by  affidavit 
upon  the  other.  From  the  record  before  us 
we  are  nn%vllllng  to  say  that  the  trial  court, 
who  was  In  Immediate  touch  with  all  the 
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facts  and  clronmstances,  erred  in  its  ruling 

upon  the  motion. 
Tbe  Judgment  is  affirmed. 

MOUXT,    C.   J.,   and   FULLEBTOX   and 
DUNBAR,  JJ.,  concur. 


BOBERTgOX  MOBTG.  CO.  v.  SEATTLE.  R. 
ft  8.  BY.  CO. 

(Supreme   Court  of   Wasiiington.     Feb.   21, 
1905.) 

STREET  RAILBOADS— BIOHT  OF   WAT— E8TOPFEI.. 

1.  Where  a  landowner  agreed  in  writing  to 
give  an  electric  railroad  company  the  use  of  a 
right  of  waj  over  his  land  in  conHidpration  of 
the  benefits  to  be  derived  by  him.  and  the  com- 
pany, with  bin  knowledge,  constructs  and  op- 
eratcH  the  road  for  several  years,  the  landowner 
is  estopped  to  question  the  right  to  continue 
such  use. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  W.  B.  Bell,  Judge. 

Action  by  tbe  Robertson  Mortgage  Com- 
pany against  tbe  Seattle,  Benton  &  South- 
ern Bailway  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

G.  W.  Saulsberry,  for  apiiellant  Peters  & 
Powell,  for  respondent 

CROW,  J.  This  Is  an  action  in  equity, 
Inxtltuted  by  api)ellant,  tbe  Bobertson  Mort- 
gage Company,  a  corporation,  for  the  purpose 
of  requiring  tbe  renpondeut,  tbe  Seattle,  Ren- 
ton  &  Southern  Bailway  Company,  a  corpora- 
tion, to  condemn  and  pay  for  a  strip  of 
land  occupied  and  used  by  It  as  a  right  of 
way,  or  to  vacate  the  same  in  tbe  event  of 
its  failure  to  condemn.  Judgment  of  dis- 
missni  was  entered,  and  tbis  appeal  is  pros- 
ecuted. 

Tbe  findings  of  fact  made  by  the  trial 
court  fully  state  the  cause,  being  in  sub- 
stance as  follows:  "(1)  That  In  tbe  year  of 
1800  tbe  plaintiff  corporation  was  organized 
under  tbe  laws  of  tbe  state  of  Washington 
by  one  W.  B.  Bobertson  and  his  son,  and 
tbe  said  W.  B.  Robertson  then  and  ever 
since  has  owned  all  the  stock  of  said  com- 
pany, and  controlled  exclusively  the  selec- 
tion of  its  trustees  and  officers  and  manage- 
ment of  its  property.  (2i  That  at  all  tbe 
times  hereinafter  named  the  Seattle  &  Ren- 
ton  Bailway  Company  was  a  corporation 
organized  under  the  laws  of  the  state  of 
Washington  for  constructing  and  operating 
railways,  and  the  defendant  Seattle,  Ren- 
ton  &  Southern  Railway  Company  was  there- 
after organized  under  the  laws  of  tbe  state 
of  Washington  as  a  corporation  with  power 
to  <-on8truct  and  operate  railways,  and  be- 
fore! the  («nuuencenient  of  this  suit  had  ac- 
(luircd  all  the  property  rights  and  franchises 
of  the  Seattle  &  Renton  Railway  Company, 
(.•{t  That  on  tbe  24th  day  of  March,  1806, 
the   defendant   William   B.   Robertson   was 


tbe  owner  of  a  large  tract  of  land  in  King 
county,  Washington,  Itordering  on  the  shores 
of  Laice  Washington,  and  lying  between 
Rainier  Beach  and  tbe  town  of  Renton.  and 
nlmut  two  and  one-half  miles  from  tbe  for- 
mer place  measured  along  the  lake  shore, 
which  said  tract  was  known  and  platted 
as  'Bryn  Mawr.'  which  plat  was  recorded  in 
tbe  auditor's  office  of  King  county,  Washing- 
ton. April  14,  1890,  the  title  to  a  portion 
of  it  standing  in  tlie  name  of  the  Robertson 
Mortgage  Company,  and  the  title  to  the  bal- 
ance of  it  standing  in  the  name  of  W.  B. 
Robertson;  and  the  said  Robertson  individ- 
ually, or  through  the  Robertson  Mortgage 
Company,  has  ever  since  been  the  owner  of 
the  following  described  portion  of  Bryn 
Mawr  Park,  to  wit,  amongst  others,  blocks 
sli,  sixteen,  eighteen,  twenty-seven,  twenty- 
eight,  thirty-seven  and  thirty-eight,  and  that 
tract  designated  as  'Park*  on  the  plat.  (41 
In  tbe  month  of  March,  1806,  the  Seattle  ft 
Renton  Railway  Company,  being  tben  the 
owner  and  operating  an  electric  freight  and 
passenger  railway  from  tbe  heart  of  the  city 
of  Seattle  southerly  to  Balnier  Beach,  con- 
templated tbe  extension  of  said  railway  line 
southerly  from  Rainier  Beach  to  and  across 
Bryn  Mawr  Park  to  tbe  town  of  Renton,  and 
then  received  from  tbe  said  William  B. 
Robertson  an  agreement  In  writing,  signed 
by  him,  dated  March  24,  1896,  agre^ng  to 
give  said  railway  company,  its  successors 
and  assigns,  a  right  of  way  through  said 
Bryn  Mawr  Park  of  fifteen  (15)  feet  in  width 
on  either  side  of  tbe  center  line  of  its  track, 
to  hold  for  so  long  as  the  same  should  be 
used  for  railwoy  purposes,  the  location  there- 
of to  be  subject  to  tbe  approval  of  said  Rol>- 
ertson,  conditioned  upon  said  road  being  con- 
structed within  one  year;  said  agreement 
reciting  as  a  condition  the  beneQts  to  l)e 
derived  by  the  said  Robertson  by  the  con- 
struction of  said  railroad.  (5)  Relying  on 
tbis  offer  of  right  of  way,  the  said  railway 
company,  between  this  (late  and  about  tbe 
middle  of  August,  18!HS,  surveyed  a  line  of 
road  over  and  across  said  Bryn  Mawr,  and 
bought  material  and  obtained  other  rights 
of  way  for  the  road  from  Balnier  Beach  to 
Renton,  and  perfected  all  its  financial  and 
other  arrangements  for  the  construction  of 
the  road  from  Rainier  Beach  to  Benton 
across  and  over  the  above-named  tract;  none 
of  which  it  would  have  done  but  for  the 
agreement  of  said  Robertson  and  Bobertson 
Mortgage  Company  to  give  it  said  right  of 
way  across  these  lands  by  reason  of  the  fact 
that  all  other  persons  along  the  line  of  road 
interested  therein  were  giving  rights  of  way 
and  subsidies,  and  by  reason  of  the  further 
fact  that  the  business  to  be  received  by  such 
a  road  did  not  Justify  its  building  except 
as  an  entire  line  to  (wnnect  with  the  town 
of  Renton,  and  the  only  feasible  course  be- 
tween its  existing  terminus  at  Rainier  Beach 
and  the  town  of  Renton  by  reason  of  ad- 
verse grades  back  from  tbe  water  front  was 
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■through  the  lands  at  Brjn  Mawr,  substan- 
tially upon  the  line  surveyed  and  aftep- 
wards  built  upon  by  the  said  company.  That 
on  several  occasions  during  this  time  the 
said  Robertson  had  gone  upon  the  ground 
and  bad  assented  to  the  location  of  the  line 
upon  Trhlch  the  road  was  afterwards  con- 
structed and  has  since  existed,  and  then 
•only  refused  to  give  a  formal  deed  convey- 
-ing  the  right  of  way  for  the  reason,  as  he 
stated,  that  there  were  certain  equities  out- 
standing in  the  property  which  made  it  un- 
advisable  for  him  to  make  a  formal  deed. 
(0)  That  the  said  railway  company  actually 
constructed  its  road  as  the  same  is  now  lo- 
cated over  and  across  the  lands  named  In 
the  plaintiff's  complaint,  •  *  •  xhe  said 
road  was  completed  and  in  operation  in  the 
month  of  November,  1886,  and  has  been  In 
constant  operation  as  a  freight  and  passen- 
ger road  ever  since.  (7)  That  in  or  about 
the  month  of  January,  1903,  the  Robertson 
Mortgage  Company  agreed  to  sell  the  lands 
in  dispute  herein,  as  well  as  a  large  part 
of  said  Bryn  Mawr  Park,  to  certain  In- 
dividuals for  stated  installment  payments, 
who,  in  or  about  the  month  of  September, 
1903,  demanded  of  the  Seattle,  Renton  & 
Southern  Railway  Company  payment  for  tlie 
right  of  way  occupied  by  Its  road  over  said 
lands;  and  with  this  exception  there  has 
been  no  objection  or  claim  on  the  part  of 
any  person  against  said  railway  company 
for  the  portion  of  said  lands  so  occupied, 
or  the  value  thereof,  until  two  days  prior  to 
the  commencement  of  this  suit,  although  the 
said  Robertson  was  at  all  times  from  March 
24,  1886,  a  resident  of  the  city  of  Seattle, 
and  well  knew  said  road  was  being  operated 
over  and  across  said  lands.  (8)  That  said 
Bryn  Mawr  Park  is  located  Ave  or  six  miles 
south  of  the  city  of  Seattle,  and  without  ac- 
cess of  any  kind  to  said  dty  or  to  any  other 
populous  neighlK>rhood  except  by  a  county 
road  not  less  than  half  a  mile  distant  from 
said  lands  on  the  west,  and  connected  by 
.old  wood  roads  in  poor  repair,  and  by  boat 
service  on  Lake  Washington,  except  the  ac- 
cess now  furnished  by  said  railroad,  and 
the  construction  of  said  railroad  has  been 
of  great  benefit  to  said  tract  of  land  and 
enhanced  the  value  thereof  at  least  four- 
fold." Exceptions  having  Iteen  taken  to  the 
findings  of  fact,  appellant  contends  that  they 
are  not  supported  by  the  evidence. 

We  have  carefully  examined  all  the  evi- 
dence, and  are  satisfied  that  it  clearly  sus- 
tains the  findings  made  by  the  court.  The 
only  question,  therefore,  for  this  court  to 
determine,  is  whether  tlie  final  judgment 
entered  by  the  trial  court  was  correct,  and 
warranted  by  the  facts  as  found.  Appel- 
lant contends  that  at  most  respondent  has 
been  holding  possession  of  the  right  of  way 
merely  under  a  verbal  ilcense,  which  may 
•be  revoked  by  appellant  at  its  pleasure;  cit- 
ing Hathaway  v.  Yakima  Water,  Light,  etc., 
Co.,  14  Wash.  469,  44  Pac  896,  03  Am.  St 


Rep.  874.  With  this  contention  we  cannot 
agree.  On  March  24,  189C,  before  respond- 
ent extended  its  line  of  road,  incurred  any 
additional  expense,  or  secured  additional 
right  of  way,  William  B.  Robertson,  who 
then  owned  all  the  capital  stock  of  appel- 
lant and  controlled  the  appellant  corpora- 
tion, delivered  to  F.  H.  Osgood,  manager  of 
respondent,  the  following  written  instru- 
ment: 

"Dear  Sir:  In  consideration  of  the  benefits 
to  accrue  to  me  by  the  building  of  an  elec- 
tric railway  from  Seattle  to  Renton,  I  agree 
to  give  you  the  use  of  a  right  of  way  for 
said  railway  over  all  the  lands  owned  or 
controlled  by  me  in  wliat  is  known  as  Bryn 
Mawr  Park,  said  right  of  way  to  be  of  a 
width  of  fifteen  feet  on  each  side  of  the 
center  line  of  said  railroad,  the  location  of 
the  same  through  said  Bryn  Mawr  Park  to 
be  subject  to  my  approval  and  acceptance, 
and  said  road  to  be  in  construction  and  op- 
eration within  one  year  from  the  date  here- 
of; provided  that  whenever  said  right  of 
way  shall  cease  to  be  used  for  electric  rail- 
way purposes,  all  uses  or  benefits  hereby 
given  shall  then  terminate. 

"Yours  truly,  Wm.   B.  Robertson. 

"Witness:  C.  M.  Anderson." 

After  the  execution  and  delivery  of  this 
Instrument  respondent  accepted  the  same, 
and,  relying  upon  Its  terms,  proceeded  to 
procure  additional  right  of  way  for  Its  line, 
incurred  a  large  amount  of  additional  ex- 
pense and  outlay,  entered  upon  lands  of  ap- 
pellant, and  constructed  and  operated  Its 
line  thereon  with  appellant's  consent.  Re- 
spondent now  contends  appellant  is  and 
should  be  estopiied  from  Interfering  with 
its  iKissesslon  and  use  of  said  right  of  way. 
We  think  the  contention  of  respondent 
should  be  sustained.  There  is  some  con- 
flict of  evidence  as  to  whether  appellant 
actually  agreed  or  assented  to  the  exact 
line  of  the  right  of  way  as  now  occupied  by 
respondent.  The  trial  court,  however,  in 
Its  findings  concluded  that  such  agreement  or 
assent  had  been  made,  and  with  this  find- 
ing we  are  satisfied.  It  being  true,  there- 
fore, that  appellant  has  consented  to  the 
right  of  way  now  occupied  by  respondent, 
and  respondent  having  accepted  appellant's 
written  agreement  above  set  forth,  and  hav- 
ing entered  into  the  possession  of  said  right 
of  way  after  the  execution  of  said  agree- 
ment with  the  consent  and  acquiescence  of 
appellant,  and  appellant  having  failed  to 
question  such  use  or  occupation  for  a  period 
of  more  than  seven  years,  appellant  surely 
should  be,  and  is  now,  estopi)ed  from  ques- 
tioning such  use  or  occupation  of  said  right 
of  way,  or  from  disturbing  respondent's  pos- 
session thereof. 

There  being  no  error,  the  judgment  of  the 
lower  court  is  affirmed. 

MOUNT.  C.  J.,  and  RUDKIN,  ROOT,  and 
DUNBAR,  JJ..  concur. 
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HELBia  ▼.  GRAYS  HARBOR  ELECTRIC 
CO. 

(Supreme  Court  of  Washington.     Feb.   20, 
1905.) 

NEGLIGKNCE— DEFECTS  IN  HIGHWAT— CONTSIB- 
UTOBY  NEGLIGENCE— PLEADING— AICBNDUEHT 
— OBJECTION— DISCKETION    OF   COUBT. 

1.  Where  the  judgment  recovered  is  for  none 
of  the  injuries  of  plaintiff  not  sufficiently  al- 
leged, defendant  is  not  prejudiced  by  the  re- 
fusal to  require  plaintiff  to  make  his  complaint 
more  definite. 

2.  If  defendant  does  not  ask  for  a  continu- 
ance because  of  an  amendment  during  the  trial 
to  make  the  complaint  conform  to  the  proof, 
he  cannot  allege  such  amendment  as  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent  Dig.  Pleading,  {  1409.] 

S.  In  an  action  for  personal  injuries,  physi- 
cians examined  plaintiff  before  trial  at  the  in- 
stance of  defendant.  After  an  amendment  of 
the  complaint  during  the  trial,  two  physicians 
were  designated,  on  defendant's  application, 
to  again  examine  plaintiff.  One  attended  and 
testified  in  behalf  of  plaintiff,  and  the  other 
did  not  testify.  A  third  physician  was  then 
called,  and  the  court  ruled  that  plaintiff  might 
be  examined  in  the  presence  of  the  jury,  but 
not  otherwise.  Held,  that  the  ruling  was  not 
an  abuse  of  discretion. 

4.  It  cannot  be  said,  as  matter  of  law,  that 
one  who  rides  a  gentle  horse  with  a  halter  only, 
without  saddle  or  bridle,  is  guilty  of  such  negli- 
gence as  will  preclude  a  recovery  for  injuries  re- 
sulting from  a  defect  in  a  street. 

Appeal  from  Superior  Court,  Cheballs 
County;    Mason  Irwin,  Judge. 

Action  for  personal  injuries  hj  Herman 
Helblg  against  the  Grays  Harbor  Electric 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  B.  Bridges,  for  appellant  W.  H.  Abel 
and  Ben  Sheeks,  for  respondent 

RUDKIN,  J.  On  and  prior  to  the  19th  day 
of  September,  1903,  the  defendant,  the  Grays 
Harb<w  Electric  Company,  was  engaged  in 
the  construction  of  a  street  railway  In  the 
city  of  Aberdeen.  Heron  street,  of  said  city, 
along  which  snch  street  railway  was  under 
construction,  was  planked  throughout  its  en- 
tire length,  and  It  became  necessary  to  cut 
out  and  remove  a  portion  of  the  planking  for 
the  purpose  of  driving  piles  and  laying  the 
rails.  This  planking  was  cut  out  for  a  width 
of  about  seven  feet  at  the  intersection  of 
Heron  and  Washington  streets,  and,  after 
the  rails  were  laid,  a  temporary  crossing  was 
constructed  where  the  planking  had  been  re- 
moved. There  Is  a  conflict  In  the  testimony 
as  to  the  nature  of  this  temporary  crossing. 
The  plaintiff  was  riding  his  horse  over  this 
temporary  crossing,  and,  according  to  his 
testimony  and  the  testimony  of  his  witness- 
es, a  loose  board  or  plank  flew  up  from  the 
crossing  and  caused  the  horse  to  shy,  throw- 
ing the  plaintiflT  to  the  ground,  and  thereby 
causing  the  injuries  complained  of.  A  ver- 
dict was  returned  for  the  plaintiff,  and  from 
the  judgment  entered  thereon  this  appeal  la 
taken. 

1.  The  first  error  assigned  relates  to  the 


doiial  by  the  coort  of  a  motion  to  make  tho 
complaint  more  definite  and  certain.  The 
Injuriee  suffered  by  the  re8t>ondent  were  thna 
described  in  hla  original  complaint:  "Plain- 
tiff's collar  bone  was  broken,  and  he  waa 
otherwise  thereby  greatly  braised  and  in- 
jured, and  caused  much  pain  and  snffering, 
to  his  damage,"  etc.  Inasmnch  as  no  proof 
was  offered  as  to  any  Injury  suffered  by  the 
respondent,  except  as  to  the  broken  collar 
bone,  and  the  other  injury  Bpeciflcaliy  de- 
scribed in  the  amendment  allowed  by  the 
court  as  hereafter  stated,  the  appellant  was 
not  prejudiced  by  the  denial  of  the  motion 
to  make  the  complaint  more  definite  and  cer- 
tain m  relation  to  the  injuries  received;  and 
we  are  not  called  upon  to  decide  whether  the 
other  general  allegations  were  sufficiently 
specific  to  entitle  the  respondent  to  prove 
other  injuries  not  particularly  decvribed  in 
his  complaint  or  in  the  amendment. 

2.  On  the  examination  of  one  of  the  expert 
witnesses  produced  by  the  respondent  it  ap- 
peared that  some  other  bone,  aside  from  the 
collar  bone,  was  or  might  have  been  frac- 
tured. After  the  testimony  of  this  witness 
was  In,  the  appellant  moved  the  court  to 
strike  all  testimony  relating  to  the  fracture 
of  any  bone  except  the  collar  bone,  as  no 
other  fracture  was  alleged  in  the  complaint 
Thereupon  the  court  on  motion  of  the  re- 
spondent, allowed  an  amendm^it  to  the  com- 
plaint during  the  trial,  for  the  purpose  of 
indnding  the  additional  Injtuy  testified  to  by 
this  witness.  The  allowance  of  this  amend- 
ment is  also  assigned  as  error.  The  allow- 
ance of  the  amendment  was  In  the  discretion 
of  the  trial  court,  and.  If  the  respondent  was 
taken  by  surprise,  it  should  have  applied  for 
a  continnance  for  a  reasonable  time,  to  en- 
able It  to  meet  this  new  phase  of  the  case. 
Having  failed  to  do  so,  it  is  In  no  position 
to  claim  surprise,  by  reason  of  the  allowance 
of  the  amendment,  in  this  court 

3.  The  respondent  was  examined  by  physi- 
cians some  time  prior  to  the  trial,  at  the  In- 
stance of  the  appellant.  After  the  amend- 
ment of  the  complaint  as  herein  stated,  the 
com-t,  on  the  application  of  the  appellant, 
designated  two  physicians  to  again  examine 
the  respondent  One  of  these  physicians 
attended  and  testified  on  behalf  of  the  re- 
spondent The  other  was  too  busily  engaged 
to  appear  In  court  Therenpon  a  third  phy- 
sician was  called,  and  the  court  offered  to 
allow  this  witness  to  examine  the  respondent 
in  the  presence  of  the  Jury,  but  not  other- 
wise. After  what  had  theretofore  transpir- 
ed, we  do  not  think  there  was  any  abuse  of 
discretion  on  the  part  of  the  trial  court  in 
refusing  to  permit  a  further  examination  of 
the  person  of  the  respondent. 

4.  The  questions  of  negligence  on  the  part 
of  the  appellant  and  of  contributory  negli- 
gence and  assumption  of  risk  on  the  part  of 
respondent  were  submitted  to  the  jury  under 
instructlon-s  very  favorable  to  the  appellant. 
There  was  sufficient  testimony  to  establish 
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negligeni^e  on  tbe  part  of  the  appellant  as 
alleged  In  tbe  complaint,  and  It  cannot  be 
said,  as  a  matter  of  law,  tbat  a  man  who 
rides  a  gentle  horse,  wltb  a  baiter  only,  and 
without  saddle  or  bridle,  is  guilty  of  such 
contributory  negligence  as  will  preclude  a 
recovery  for  injuries  caused  by  a  defect  in  a 
public  street. 

There  is  no  error  In  tbe  record,  and  tbe 
Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON,  HAD- 
liEY,  and  DUXBAR,  J  J.,  concur. 


WINDSOR  et  ux.  t.  ST.  PAUL,  M.  &  M.  BY. 
CO. 

(Supreme  Court  of  Washington.      Feb.   21, 
1905.) 

KVIDENCE— VARIANCE  OF  WBITTEN  CONTBACTS 
— SlIOWINQ  OF  CONSIDERATION — LIMITATIONS 
—ACTS  OF  AGENTS— ESTOPPEL  TO  DISPUTE  AU- 
THOBITT. 

1.  While  the  terms  of  a  written  agreement 
cannot  be  contradicted  or  varied  by  or.il  testi- 
mony, nor  can  Ruch  festimony  be  adioittpd  to 
show  the  conditions  surroiindinR  the  transac- 
tion with  reference  to  which  the  parties  con- 
tracted, where  the  written  contract  undertakes 
to  express  all  such  conditions,  yet  matters  in- 
dependent of  the  contract  may  be  proven  by  pa- 
rol, and  oral  testimony  may  be  introtlnced  to 
show  a  consideration  additional  to  that  express- 
ed in  the  contract. 

2.  A  corporation,  after  accepting  land  pur- 
chased by  one  of  its  officers,  cannot  dispute  the 
officer's  authority  to  ajfree  to  pay  a  price  ad- 
ditional to  tbat  recited  as  a  consideration  in 
the  deed. 

Appeal  from  Superior  Court,  Spokane 
County;   Geo.  W.  Belt  Judge. 

Action  by  James  N.  Windsor  and  wife 
ngaliLst  the  St.  Paul,  Minneapolis  &  Mani- 
toba Railway  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

M.  J.  Gordon  and  G.  A.  Murray,  for  ap- 
pellant   Samuel  R.  Stern,  for  respondents. 

DUNBAR,  J.  The  complaint  alleges,  in 
substance,  the  ownership  of  a  certain  quar- 
ter section  of  land;  tbat  appellant  being 
desirous  of  acquiring  certain  addltl(»ial 
rights,  agreed  with  respondents  to  put  up 
suitable  gates  and  fencing,  and  in  consid- 
eration of  such  agreement  respondents  deed- 
ed to  appellant  seven  acres  of  said  land, 
all  upon  condition  that  said  property  should 
be  properly  fenced  and  proper  gates  erected 
so  that  no  damage  could  ensue  to  respcxid- 
ents  by  reason  of  cattle  or  borsea  straying 
upon  said  property;  that  by  reason  of  the 
failure  of  ap);>ellant  to  erect  said  gates  and 
build  said  fences,  cattle  and  horses  were 
enabled  to  and  did  stray  upon  a  portion  of 
respondents'  property,  and  destroyed  grow- 
ing crops  and  grass  growing  tbereon,  to  re- 
spondents' damage  in  the  sum  of  $1,250.  Ap- 
pellant answered,  denying  that  it  made  any 
Bocb  agreement,  or  that  said  land  was  deed-^ 


ed  for  any  consideration  otber  than  cash 
consideration  paid  hy  plaintiffs  for  said  land. 
Judgment  was  rendered  in  favor  of  respond- 
ents for  1366.  It  appears  that  one  Des 
Brlsay,  the  right  of  way  agent  for  appellant 
had  for  a  term  of  some  two  years  been  try- 
ing to  negotiate  with  respondents  for  the 
additional  right  of  way  wblcb  was  finally 
obtained,  but  they  reacted  no  agreement 
Afterwards,  according  to  tbe  testimony  of 
the  respondents,  Des  Brisay  aent  one  Hirst 
who  was  an  employfi  of  the  rpllroad  com- 
pany In  some  capacity,  to  respondents,  to 
see  if  tbe  deal  could  not  be  consummated. 
Respondents  entered  into  a  contract  in  writ- 
ing with  Hirst  presniming  btm  to  L"!  the 
agent  of  the  company.  This  contract  was 
signed,  $1  paid  by  Hirst  to  bind  the  con. 
tract,  and  the  deed  was  afterwards  made  lt> 
pursuance  of  the  condition  of  the  contract 
According  to  the  testimony  of  the  respond- 
ent James  N.  Windsor,  he  bad  at  all  times 
when  tbe  matter  was  spoken  of  insisted  tbat 
be  wonid  lot  sell  the  land  unless  tbe  rail- 
road company  would  put  In  guards  and  fen- 
ces to  preserve  the  crops.  Several  proposi- 
tions bad  passed  between  the  agent  and 
Windsor  prior  to  the  time  the  contract  was 
finally  entered  into.  The  contract  was  final- 
ly made  without  any  reservation  or  any  pro- 
vision In  reference  to  the  building  of  fences 
by  tbe  company,  but  testimony  was  intro- 
duced showing  that  there  was  a  collateral 
oral  agreement  to  the  effect  that  the  fences 
and  the  guards  were  to  be  built  and  main- 
tained by  the  company.  In  fact  there  was 
pinned  to  the  agreement,  which  was  brought 
there  by  Hirst  through  the  direction  of  Des 
Brisay,  a  statement  from  Des  Brisay  that 
if  Windsor  would  sign  the  agreement,  the 
railroad  company  would  build  the  fences  and 
guards  as  Windsor  bad  previously  demand- 
ed. According  to  the  testimony  of  Windsor 
and  other  members  of  bis  family  this  at- 
tached statement  was  lost,  and  it  was  not 
produced  at  the  trial.  The  testimony  of  Des 
Brisay  was  to  the  effect  that  In  such  ap- 
pended agreement  he  did  not  agree  to  build 
the  fences,  but  only  agreed  to  put  a  crossing 
in  on  the  land  where  Windsor  bad  previously 
asserted  that  he  wanted  It  placed,  and  that 
tbe  agreement  said  nothing  about  fencing 
tbe  land.  It  is  also  testified  by  tbe  respond- 
ents and  other  witnesses  that  Mr.  Hirst  rep- 
resented to  Windsor  that,  if  he  signed  the 
contract  the  fencing  would  be  made  by  the 
company  according  to  bis  desires,  whereupon 
Windsor  called  several  persons  forward  as 
witnesses,  stating  that  he  signed  the  contract 
on  the  condition  tbat  the  land  deeded  was 
to  be  fenced  by  the  railroad  CMupany.  Mr. 
Hirst  does  not  deny  this,  but  he  says  that  he 
simply  told  Mr.  Windsor  that  the  company 
was  fencing  all  its  lands  as  fast  as  It  could, 
and  be  had  no  doubt  that  it  would  fence 
this  particular  land;  and  further  than  that 
be  had  no  authority  to  speak.  On  all  these 
questions  of  fact  as  to  what  tbe  agreement 
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actually  contained,  as  to  what  Mr.  Hirst  and 
Mr.  Windsor  respectively  said  at  the  time 
the  contract  was  entered  into,  the  Jury  have 
passed,  and  we  will  not  discuss  them  fur- 
ther. 

It  is  contended,  however,  by  the  appellant 
^and  that  Is  the  main  contention  in  this 
•case — ^that  Its  objection  to  the  testimony  in 
i-elation  to  the  oral  agreement  which  was 
made  by  the  appellant  ought  to  have  been 
sustained  by  the  court,  and  that  the  court 
erred  in  not  sustaining  it  It  Is  true  beyond 
dispute  that  the  general  rule  is  that  the  terms 
of  a  written  agreement  cannot  be  contra- 
dicted or  varied  by  oral  testimony.  This  is 
upon  the  theory  that  all  the  propositions 
which  have  been  discussed  pro  and  con  be- 
tween the  parties  to  the  contract  have  been 
finally  merged  in  the  written  agreement,  and 
it  becomes  the  express  mutual  contract  of 
the  parties;  and  this  rule  is  salutary  for  the 
purpose  of  giving  stability  and  credibility  to 
written  contracts.  It  is  also  true  that, 
where  the  written  contract  undertakes  to  ex- 
press all  the  conditions  surrounding  the 
transaction  with  reference  to  which  the  par- 
ties are  contracting,  oral  testimony  in  regard 
to  those  transactions  is  inadmissible.  But  It 
Is  equally  well  established  that  matters 
which  are  Independent  of  the  contract  may 
be  proven  by  oral  testimony.  The  trouble 
In  each  particular  case  is  to  determine  wheth- 
er the  case  falls  within  the  general  rule  or 
within  tbe  exceptions  to  It  The  appellant 
In  this  instance  relies  largely  upon  the  de- 
cision of  this  court  In  Gordon  v.  Parke  & 
LAcy  Mach.  Co..  10  Wash.  18,  38  Pac.  755, 
where  it  was  held  that  a  written  contract 
which  enters  minutely  Into  the  details  of  the 
agreement  between  the  parties  indicates  on 
Its  face  that  all  Its  terms  have  been  reduced 
to  writing,  and  It  cannot  be  added  to  or 
varied  by  parol  proof  of  agreements  that  are 
Id  no  wise  collateral  to  or  independent  of 
Its  subject-matter.  In  that  case  there  was 
a  sale  of  goods  made  In  writing,  and  an  oral 
contract  between  the  parties  to  the  effect 
that.  In  consideration  of  such  contract  of 
sale,  the  seller  would  not  engage  In  the 
same  business  In  the  same  city,  and  it  wm 
held  that  that  was  not  such  a  collateral  un- 
dertaking as  to  permit  parol  proof  thereof 
In  explanation  of  the  written  contract.  But 
the  court  said:  "Now,  the  contract  here  to 
be  considered  was  one  of  great  detail,  and 
entered  minutely  Into  all  of  the  matters  under- 
taken by  both  parties,  and  was  executed  by 
both.  It  covered  the  sale  of  the  stock,  ac- 
counts, and  lease  of  the  place  of  business  of 
the  appellant  In  Spokane,  with  Its  furniture, 
fixtures,  and  books.  The  complaint  says  that 
the  respondent's  purpose  in  making  the  pur- 
chase was  to  continue  business  in  the  same 
line  theretofore  followed  by  appellant.  In 
Spokane,  with  the  merchandise  to  be  sold  to 
him,  and  that  the  object  of  the  agreement 
that  appellant  would  no  longer  carry  on 
bosmess  at  that  place  was  to  prevent  com- 


petition with  bim  In  the  dl^>OBal  of  the 
goods  acquired  by  him.  If  so,  then,  to  the 
extent  that  the  agreement  referred  to  the 
goods  which  were  the  subject  of  the  con- 
tract. It  was  certainly  not  collateral  or  In- 
dependent and  we  should  expect  to  find 
some  mention  of  the  arrangement  In  a  con- 
tract so  precise  In  its  terras  and  so  formally 
drawn  as  this  one.  Not  finding  It  there,  the 
law  concludes  that  the  agreement  alleged 
was  not  made,  however  much  the  appellant 
may  have  Intended  not  to  reopen  business  In 
Spokane."  But  it  seems  to  us  that  that  Is 
not  a  parallel  case  In  principle  with  the  one 
at  bar.  Here  there  is  no  detail  expressed  In 
the  written  contract.  It  was  a  plain  con- 
tract of  sale,  expressing  only  the  considera- 
tion of  ^280,  and  did  not  undertake  to  enter 
into  any  description,  or  to  delineate  the  con- 
ditions surrounding  the  lands  sold  in  any 
way.  It  Is  well  established  that  oral  testi- 
mony may  be  Introduced  to  show  considera- 
tion additional  to  that  expressed  in  the  con- 
tract A  case  which  is  very  nearly  parallel 
to  the  one  at  bar  Is  Klckland  r.  Menasha 
Woodenware  Co.  (Wis.)  31  N.  W.  471,  60  Am. 
Rep.  831,  where  It  was  squarely  held  that  a 
consideration  for  a  fence  additional  to  that 
recited  In  the  deed  might  be  shown,  and  It 
was  said:  "It  seems  to  be  well  settled  that 
It  Is  competent  to  prove  by  parol  what  the 
real  consideration  agreed  to  be  paid  was, 
and  to  show  that  the  same,  or  some  part  of 
It,  remains  unpaid,  though  not  thereby  to  Im- 
peach the  title  conveyed  by  the  deed;"  cit- 
ing Washburne  on  Real  Property  (3d  Ed.) 
327;  Kimball  v.  Walker,  30  111.  510;  Villera 
T.  Bcamont  2  Dyer,  146;  Phillips  on  Evi- 
dence, 482;  Belden  v.  Seymour,  8  Oonn.  3M, 
21  Am.  Dec.  6G1;  Shephard  v.  Little,  14 
Johns.  210,  where  It  was  said  by  the  court: 
"Although  you  cannot  by  parol,  substan- 
tially vary  or  contradict  a  written  contract, 
yet  these  principles  are  inapplicable  where 
the  payment  or  amount  of  the  consideration 
becomes  a  material  Injury."  To  the  same 
effect  are  Bowen  v.  Bell,  20  Johns.  338,  11 
Am.  Dec.  286,  McCrea  v.  Purmort  16  Wend. 
460,  30  Am.  Dec.  103,  and  Wilkinson  v.  Scott 
17  Mass.  249,  where  It  was  held  that  the  re- 
ceipt or  acknowledgment  of  the  payment  of 
the  consideration  in  a  deed  was  only  prima 
fac'*  or  presumptive  evidence  of  it  and  was 
open  to  explanation  by  parol.  This  case  also 
decides  the  very  Important  proposition  In- 
volved In  the  case  at  bar,  viz.,  that  a  cor- 
poration, after  accepting  a  deed  of  land  pur- 
chased by  one  of  Us  ofiic^rs,  cannot  dispute 
the  officer's  authority  to  agree  to  pay  a  price 
additional  to  that  recited  as  a  consideration 
in  the  deed.  The  court  submitted  the  ques- 
tion of  the  authority  <rf  Hirst  to  the  Jury, 
we  think  under  proper  instructions.  If  Hirst 
was  not  the  agent  of  the  appellant.  It  would 
be  difficult  to  tell  whose  agent  he  was.  Cer- 
tainly he  was  not  the  agent  of  the  respondent 
Windsor,  for  his  Interest  was  adverse  to 
Windsor's.    He  was  urging  a  contract  In  the 
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interest  of  the  company.  It  Is  true  that  Des 
Brlsny  says  that  be  only  sent  him  as  a  mes- 
senger. But  he  Tras  evidently  something 
more  than  a  more  messenger.  He  was  au- 
thorized to  make  the  contract  Des  Brisay 
said  that  the  reason  he  sent  him  was  said 
he  was  not  able  to  negotiate  with  Windsor. 
He  also  authorized  him  to  take  neighbors 
along  for  the  purpose  of  urging  Windsor  to 
enter  into  the  contract.  The  company  re- 
ceived the  benefits  of  this  transaction. 
Windsor  doubtless  was  bound  by  it,  and  the 
company,  after  a  ratification  of  the  contract, 
which  was  brought  about  through  the  agen- 
cy of  this  man,  ought  not  to  be  allowed  to 
dispute  bis  agency  in  its  interest  The  case 
just  quoted,  in  discussing  the  case,  says: 
"Had  the  company  any  right  to  assume, 
from  a  mere  knowledge  of  the  deed,  that  his 
agent  had  not  agreed  to  pay  any  additional 
consideration?  If  it  had,  then  the  consid- 
eration named  in  the  deed  is  conclusive,  and 
not  merely  prima  facie  or  presumptively  the 
whole  amount  But  we  have  seen  that  other 
and  additional  consideration  may  rest  in  a 
parol  promise.  Does  it  not  follow  tbat  the 
company  having  given  the  agent  authority  to 
make  the  purchase,  such  authority  extended 
to  the  amount  of  consideration  to  be  paid 
even  beyond  that  named  in  the  deed?  *  •  • 
But  again.  It  Is  a  general  rule  tbat  when  a 
ratification  Is  established  as  to  a  part  it 
operates  as  a  confirmation  of  the  whole  of 
that  particular  transaction  of  the  agent'  So 
a  debtor  cannot  have  the  benefit  of  a  com- 
promise and  release  effected  by  his  agent 
with  his  creditors  without  ad(H>tlng  all  the 
representations  made  by  the  agent  to  the 
creditors  in  negotiating  the  same."  In  Ord- 
way  V.  Downey,  18  Wash.  412,  51  Pac.  1047, 
52  Pac.  228,  63  Am.  St  B.ep.  882,  this 
court  held  that  a  verbal  contract  by  the 
grantee  of  mortgaged  premises  to  assume  the 
mortgage  thereon  is  enforceable  as  a  con- 
tract independent  of  the  deed  of  convey- 
ance, and  additional  to  it,  which  is  not 
merged  in  the  executed  deed,  and  therefore 
does  not  fall  within  the  rule  forbidding 
the  introduction  of  parol  testimony  to  vary, 
alter,  or  add  to  a  writtrai  contract;  citing 
Don  Took  r.  Washington  Mill  Co.,  16  Wash. 
459,  47  Pac.  964,  where  we  held  that  a  prom- 
ise by  the  purchaser  of  certain  saw  logs,  as 
part  consideration  therefor,  to  assume  and 
pay  the  Indebtedness  of  the  seller  to  a  third 
party,  might  be  shown  by  parol  evidence, 
notwithstanding  the  bill  of  sale  of  the  logs, 
while  expressing  a  good  consideration,  made 
no  mention  of  the  purchaser's  promise  to 
pay  the  indebtedness  to  such  third  party. 
And  in  Johnston  v.  MeCart  24  Wash.  19,  63 
Pac.  1121,  we  held  that  parol  evidence  was 
admissible  for  the  purpose  of  showing  that 
>y  a  contemporaneous  oral  agreement  a 
written  contract  between  the  parties  provid- 
ing for  payments  of  money  had  been  so  far 
modified  as  to  permit  the  stipulated  pay- 
ments to  be  rendered  in  services  instead  of 


money.  To  the  proposition  that  parol  evi- 
dence is  admissible  to  show  the  true  consid- 
eration of  the  deed,  see  Patrick  v.  Leach  (C. 
C.)  2  Fed.  120;  Bever  v.  North  (Ind.  Sup.)  8 
N.  E.  676;  Hays  v.  Peck  (Ind.  Sup.)  8  N.  K 
274;  Keith  v.  Briggs  (Minn.)  20  N.  W.  91; 
Dean  v.  Adams  (Mich.)  6  N.  W.  229;  Hub- 
bard V.  Marshall  (Wis.)  6  N.  W.  497;  Stro- 
bauer  v.  Voltz  (Mich.)  4  N.  W.  461;  Anthony 
T.  Chapman  (Cal.)  2  Pac.  889. 

With  this  view  of  the  law  of  the  case,  It 
is  not  necessary  to  discuss  the  instructions 
objected  to  by  the  appelant  and,  there  be- 
ing no  reversible  error  in  the  record,  the 
judgment  will  be  affirmed. 

MOUNT,  C.  'J.,  and  FULLBRTON  and 
HADLEY,  JJ.,  concur. 


CITT  OF  SEATTLE  v.  SMITHERS  et  al. 

(Snpreme   Court  of   Washington.     Feb.   20, 

1905.) 

EQUITY— APPEAI/—TBIAI.  DE  NOVO— DETEBMINA- 

TION   ON   P1NDIN08  OF  FACT— HIGHWAYS— 

PBBSCKIFTION— ESSENTIALS. 

1.  On  appeal  in  an  equity  case  the  cause  may 
be  determined  on  the  findings  of  the  trial  court, 
and  it  is  not  necessary  to  bring  up  the  evidence, 

2.  A  finding  that  a  road  has  been  generally, 
habitually,  and  universally  traveled  by  the  putt- 
lie  at  large,  adversely,  continuously,  and  unin- 
terruptedly, necessarily  means  that  the  use  was 
not  permissive. 

3.  A  road  or  street  which  has  been  used  by 
the  general  public  adversely  for  the  period  of 
limitation  for  quieting  title  to  land  becomes  a 
public  highway  by  prescription. 

[E!d.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  S  8.] 

4.  Ballinger'g  Ann.  Codes  &  St  5  3846,  pro- 
vides that  public  roads  used  as  such  for  seven 
years,  and  worked  at  public  expense,  are  law- 
ful highways.  Held,  that  a  road  used  adverse- 
ly for  the  period  of  limitation  for  quieting  title 
to  land  is  a  public  road,  though  never  worked 
at  public  expense. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;   Boyd  J.  Tallman,  Judge. 

Suit  by  the  city  of  Seattle  against  E.  M. 
Smithers  and  others.  From  a  judgment  for 
defendants,  complainant  appeals.     Reversed. 

Mitchell  Gilliam  and  Hugh  A.  Tait,  for  ap- 
pellant   Fulton  &.  Faben,  for  respondents. 

MOUNT,  C.  J.  This  action  was  brought 
by  appellant  to  perpetually  enjoin  the  re- 
spondents  from  fencing  up  and  otherwise  ob- 
structing a  road  known  as  the  "County 
Koad,"  for  the  reason  that  the  said  road  is 
a  public  highway,  and  the  obstruction  there- 
of unlawful.  The  road  in  question  exends 
In  a  northerly  direction  from  the  north  end 
of  Dexter  avenue.  In  the  city  of  Seattle,  to 
and  t>eyond  the  town  of  Fremont,  across  and 
upon  a  certain  tract  of  land  owned  by  re- 
spondent Smitbers,  and  lying  within  the  cor- 
porate limits  of  tbe  city  of  Seattle.  Appel- 
lant bases  its  contention  upon  tbe  fact  that 
tbe  road  in  question  is  a  public  highway  by 
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prescription  and  adverse  user.  Upon  the 
trial  on  the  merits,  the  lower  court  made 
findings  of  fact,  and  thereupon  entered  a  de- 
cree dismissing  the  action.  This  appeal  Is 
taken  from  that  decree. 

The  evidence  is  not  brought  here,  but  the 
appellant  relies  solely  upon  findings  as  made 
by  the  lower  court.  Respondents  move  to 
dismiss  the  appeal  upon  the  ground  that  the 
ease,  being  an  equity  case,  must  be  tried  here 
de  novo,  and  that,  since  the  evidence  Is  not 
brought  here,  no  such  trial  can  be  had.  This 
court  has  held  that  "It  is  not  necessary  that 
there  should  be  any  statement  of  facts  in 
order  that  an  appeal  should  be  entertained 
by  thte  court  for  the  purpose  of  determining 
whether  or  not  the  conclusions  of  law  and 
decree  were  warranted  by  the  findings  of 
fact"  Wateon  v.  Sawyer,  12  Wash.  35,  40 
Pac.  413,  41  Pac.  43.  For  the  purposes  of 
this  appeal',  both  parties  are  bound  by  the 
findings  made  by  the  lower  court  If  these 
findings  do  not  supiwrt  the  decree,  but  show 
that  the  appellant  Is  entitled  to  the  decree 
prayed  for,  the  case  must  be  reversed.  Oth- 
erwise It  must  be  affirmed.  The  motion  must 
therefore  be  denied. 

The  principal  findings  made  by  the  lower 
court,  and  the  only  ones  necessary  to  be  con- 
sidered upon  this  appeal,  are  as  follows: 

"(8)  That  there  is  now.  and  for  more  than 
twenty-five  years  Immediately  preceding  the 
commencement  of  this  action,  and  ever  since 
the  year  1878,  has  been,  a  plainly  marked 
and  defined  and  generally  traveled  road 
across  said  Smithers  tract  of  land,  and  lead- 
ing In  a  northerly  direction  from  the  north- 
erly extension  of  said  Dexter  avenue  from 
said  city  of  Seattle  to  and  beyond  the  town 
of  Fremont  which  said  road  has,  during  all 
of  said  time,  and  ever  since  the  said  year 
1878,  been  generally,  habitually,  and  univer- 
sally traveled  by  the  citizens  and  residents 
of  said  city  of  Seattle,  and  by  the  public  at 
large,  adversely,  continuously,  and  uninter- 
ruptedly, down  to  the  month  of  February, 
1903. 

"(4)  That  prior  to  the  year  1890,  during 
which  year  that  certain  road  or  highway 
known  as  the  'Boulevard'  was  completed, 
said  road  across  said  Smithers  tract,  which, 
was  during  all  of  said  time,  and  Is  now, 
known  and  designated  as  the  'Coimty  Boad,' 
was  the  generally,  universally,  and  only  trav- 
eled road  between  said  city  of  Seattle  to 
and  beyond  said  town  of  Fremont  and  that, 
ever  since  the  completion  of  said  road  or 
highway  known  as  the  'Boulevard,'  said  road 
across  said  Smithers  tract  known  and  desig- 
nated as  the  'County  Road,'  as  aforesaid,  has 
been  continuously,  adversely,  and  uninter- 
ruptedly used  by  said  citizens  of  Seattle  and 
the  general  public  down  to  said  month  of 
February,  190.5. 

"(5)  That  during  said  month  of  February, 
1903,  and  Immediately  preceding  the  com- 
mencement of  this  action,  said  defendants, 
and  each  of  them,  obstructed  said  roadway 


across  said  Smithers  tract,  and  prevented 
the  same  from  being  used  by  the  citizens  of 
Seattle  and  the  general  public,  by  means  of 
fences  and  ditches  erected  and  excavated 
across  the  same,  and  by  means  of  plowing 
the  same  up,  and  that  they  threatened  and 
held  out  and  continue  to  threaten  and  hold 
out,  that  It  Is  their  purpose  and  intention  to 
obstruct  said  roadway  across  said  Smithers 
tract  so  as  to  prevent  the  public  or  any  per- 
son or  persons  whomsoever  from  using  or 
traveling  the  same." 

"(9)  That  neither  said  city  of  Seattle,  nor 
the  county  of  King,  wherein  said  city  is  sit- 
uate, has,  by  its  proper  ofiicer  or  officers,  or 
at  all,  ever  done  or  performed  any  work  or 
labor  upon  said  roadway,  or  kept  up  or  main- 
tained the  same,  and  that  all  work  and  labor 
done  and  performed  upon  said  roadway  for 
the  purpose  of  keeping  the  same  In  condition 
for  public  travel,  has  been  done  by  private 
citizens." 

It  will  be  noticed  that  the  court  specifical- 
ly finds  that  the  road  in  question  had  been 
generally,  habitually,  and  universally  trav- 
eled by  the  citizens  and  residents  of  said  city 
of  Seattle,  and  by  the  public  at  large,  ad- 
versely, continuously,  and  uninterruptedly, 
for  a  period  of  25  years.  There  is  no  finding 
to  the  effect  that  this  use  w^as  a  permissive 
use.  The  finding  that  the  use  was  adverse, 
continnons,  and  uninterrupted  necessarily  ex- 
cludes the  idea  that  It  was  permissive.  No 
authority  is  called  to  our  attention  which 
holds  that  the  use  herein  found  does  not 
constitute  a  highway  by  prescription.  On 
the  other  hand,  authorities  are  numerous 
which  hold  that  a  road  or  street  which  has 
been  used  by  the  general  public  adversely 
for  the  period  of  .20  years  becomes  a  public 
highway  by  prescription.  Shugart  v.  Halli- 
day,  2  111.  App.  45 ;  Commonwealth  v.  Coupe, 
128  Mass.  63;  Ross  y.  Thompson,  78  Ind. 
90;  Blumenthal  v.  State,  21  Ind.  App.  605, 
51  N.  E.  496;  Howard  v.  State,  47  Ark.  431, 
2  S.  W.  331;  McAllister  v.  Pickup,  84  Iowa, 
65,  50  N.  W.  558 ;  Longworth  v.  Sedevic,  165 
Mo.  221,  65  S.  W.  260.  In  Shell  v.  Poulson. 
23  Wash.  535,  63  Pac.  204,  this  court  said: 
"We  also  reaffirm  the  doctrine  announced  in 
Smith  V.  Mitchell,  21  Wash.  536,  58  Pac.  667, 
75  Am.  St  Rep.  858,  and  fully  appreciate  the 
sentiment  that  the  validity  of  public  high- 
ways should  be  recognized  by  the  courts 
whenever  the  law  has  been  substantially 
complied  with  in  the  establishment  of  the 
same  by  the  prefer  tribunal,  or  whenever 
the  public  has  been  In  the  unquestioned,  ad- 
verse, and  uninterrupted  use  of  the  same  for 
the  necessary  period  of  time."  See,  also,  Me- 
grath  y.  Nlckerson,  24  Wash.  235,  64  Pac. 
163;  Yakima  County  v.  Conrad,  26  Wash. 
155,  66  Pac.  411;  Wasmund  v.  Harm  (Wash.) 
i8  Pac.  777. 

The  lower  court  was  evidently  of  the  opin- 
ion that,  before  a  road  could  become  a  pub- 
lic highway  by  prescription,  public  work  or 
money  must   have  been  expended   thereon. 
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nnder  the  provlsloiw  of  section  3846,  Bal- 
Unger's  Ann.  Codes  Sc  St,  because  a  finding 
was  made  to  the  effect  tbat  no  work  baa 
been  done  on  tbe  road  at  public  expense. 
But  this  statute  does  not  apply  to  roads 
which  have  been  used  adversely  for  a  period 
of  time  sufficient  to  constitute  a  road  by  pre- 
scription without  public  expense  thereon.  It 
applies  to  cases  only  where  public  work  and 
money  have  been  expended.  In  such  cases 
seven  years'  user  Is  made  sufficient,  in  other 
cases  the  prescriptive  period  is  coextensive 
with  the  period  of  limitation  for  quieting 
title  to  the  lands.  Wasmuud  v.  Harm,  supra. 
The  purpose  of  this  statute  was  ex'idently  to 
lessen  the  prescriptive  period  when  public 
work  and  money  bad  been  expended.  It  does 
not  affect  the  rule  in  cases  where  no  public 
work  has  been  done.  This  being  the  effect 
of  tbe  statute,  It  follows  that  the  findings 
of  the  trial  court  show  a  public  highway  by 
prescription. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  tbe  lower  court  to  grant  the  relief 
prayed  for. 

FULLERTON,  HADLBY,  and  DUNBAR, 
JJ.,  concur. 


HENDERSON  v.  PIERCE  COUNTY  et  el. 

(Supreme   Court   of   Washington.     Feb.   23, 
1905.) 

TAXATION — VALlDrrr  OF  A88E88UENT — OVBB- 
VALUAIIOR. 

An  assessment  for  taxation  will  be  set 
aside  where  the  valuation  of  the  property  is 
sei-eral  times  its  actual  value,  and  higher  pro- 
portionately than  Other  property  of  like  kind  in 
the  same  jurisdiction. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Thad  Huston,  Judge. 

Action  by  John  P.  Henderson  against 
Pierce  county,  John  B.  Reed,  treasurer,  and 
George  B.  Kandle  and  others,  commissioners 
of  Pierce  county,  to  set  aside  an  assessment 
for  taxation.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

F.  Campbell,  for  appellants.  John  C.  Hall- 
enp,  for  respondent 

PER  CURIAM.  The  respondent  brought 
this  action  to  cancel  and  have  held  for 
naught  certain  taxes  levied  and  assessed 
against  his  property  by  the  county  of  Pierce, 
which  he  alleges  are  fraudulent  and  void 
because  based  upon  valuation  grossly  in  ex- 
cess of  the  actual  value  of  the  property,  and 
in  excess  of  the  valuations  of  property  of  like 
kind  owned  by  other  persons  and  situated 
In  that  county.  The  complaint  sets  out  In 
great  detail  the  facts  constituting  the  claim- 
ed discriminations  and  overvaluations,  and 
is  conceded  to  be  sufficient  under  the  rule 
announced  by  this  court  in  tlie  cases  of  Tem- 
pleton  V.  Pierce  Countj-,  25  Wash.  377,  65 


Pac.  553,  and  Miller  y.  Pierce  County,  28 
Wash.  110,  68  Pac.  358.  Issue  was  taken  on 
the  allegations  of  the  complaint,  and  a  trial 
had,  wliicta  resulted  in  a  judgment  canceling 
tbe  taxes  levied  on  payment  of  a  sum  de- 
termined by  the  court  to  be  a  just  and  legal 
amount  to  be  paid  as  taxes  on  the  property. 
Tbe  county  appeals,  and  assigns  as  error 
that  tbe  evidence  Is  Insufficient  to  sustain 
the  judgment.  In  Templeton  v.  Pierce  Coun- 
ty, supra,  we  held  that  It  was  no  ground  for 
relief  against  excessive  valuation  of  prop- 
erty that  the  assessor  had  merely  overvalued 
the  property.  If  it  appeared  that  his  action 
was  not  arbitrary  or  capricious,  and  tbe  prop- 
erty had  been  assessed  in  the  same  propor- 
tion as  other  like  property  within  the  juris- 
diction of  the  assessing  officer,  and  we  held 
In  that  case  tbat  the  evidence  did  not  show 
any  cause  for  declaring  the  assessment  il- 
legal. The  appellant  Invokes  the  principle 
here,  but  we  think  the  evidence  much  strong- 
er in  this  case  than  on  the  one  cited.  Tbe 
evidence  here  shows  not  only  a  gross  over- 
valuation of  the  respondent's  property,  bnt 
it  shows  &  gross  overvaluation,  we  think, 
when  compared  with  other  property  of  like 
kind  within  the  assessor's  jurisdiction.  Of 
course,  slight,  or  even  considerable,  differ- 
ences In  valuations  are  not  sufficient,  when 
honestly  made,  to  authorize  tbe  court  to  set 
aside  an  assessment.  Where,  however,  the 
assessment  Is  many  times  the  actual  value 
of  the  land,  and  is  higher  proportionally 
than  other  property,  a  condition  doe»  arise 
w^hen  the  courts  are  authorised  to  «lo  so. 
Whatcom  County  v.  Falrhaven  Land  Co.,  7 
Wash.  101,  34  Pac.  563;  Benn  v.  Chehalls 
County,  11  Wash.  134,  39  Pac.  365;  Lock- 
wood  V.  Roys,  11  Wash.  697,  40  Pac.  346; 
Knapp  V.  King  County,  17  Wash.  567,  50 
Pac.  480. 

Tbe  judgment  appealed  from  will  stand  af- 
firmed. 


EVERETT  WATER  CO.  r.  POWERS  et  al. 

(Supreme   Court  of  Washington.      Feb.  21, 
1905.) 

WATBB  COUBSES— DIVEBSION  OP  WATER— PIPE 
LINE— EASEMENTS— ORA.NT  —  CONSTRUCTION- 
VALIDITY  —  CERTAINTY — BIOIITS  ACQUIRED- 
ABANDONMENT  —  NONUSER  —  LIMITATIONS  — 
INJUNCTION— CONDEMNATION, 

1.  An  inAtrnment  in  the  form  of  a  deed,  re- 
citing that  the  Krantors  frrant,  bar^in,  sell,  con- 
vey, and  confirm  unto  the  party  of  the  second 
part,  and  to  his  heirs  and  assigns,  a  right  of 
way  for  a  pipe  line  over,  npon,  and  across  cer- 
tain described  lands,  together  with  the  right  to 
divert  the  flow  of  water  running  in  a  certain 
creek,  to  have  and  to  hold  unto  the  party  of  the 
second  part,  his  heirs  and  assign."!,  forever,  con- 
stituted a  grant  of  snch  right  of  way  and  wa- 
ter, and  was  not  a  mere  lirf^o.  terminable  at 
will. 

2.  Where  a  deed  to  a  right  of  wav  for  a  pipe 
line,  etc.,  conveyed  the  same  to  the  grantee,  his 
heirs  and  assigns,  forever,  snhject  to  spocified 
reservations,  the  grant  will  be  construed  as 
unlimited  as  to  time. 
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3.  Where  a  deed  to  a  right  of  way  for  a  pipe 
line  did  not  specify  the  exact  bounaaries  there- 
of, except  as  to  the  tracts  of  land  over  which 
it  was  to  run,  but  a  route  was  thereafter  mark- 
ed out  and  selected  and  a  ditch  dug  along  the 
strip  by  the  grantee,  with  the  intention  of  using 
the  right  of  way  for  the  purposes  of  the  grant, 
the  deed  was  not  void  for  tincertainty  as  to  the 
location  of  the  right  of  way. 

4.  Where  a  deed  granted  the  right  to  divert  all 
the  water  of  a  certain  creek,  except  what  was 
expressly  reserved  for  domestic  use  of  the  gran- 
tor, and  for  his  use  in  case  of  fire,  and  provided 
that  in  the  latter  event  he  should  be  served 
through  a  three-inch  pipe  connected  with  the 
l^rantee's  main  pipe  line,  the  deed  was  not  void 
for  uncertainty  as  to  the  amount  of  water  to 
"be  diverted, 

5.  Where  a  deed  authorizing  diversion  of  the 
waters  of  a  creek  reserved  to  the  grantor  all 
water  that  one  family  might  need  for  domestic 
and  household  purposes,  to  be  used  on  a  certain 
40-acre  tract,  and  for  such  amount  as  the  fam- 
ily might  need  in  case  of  fire,  to  the  extent  of 
the  service  capacity  of  a  three- inch  pipe,  the 
reservation  was  sufficiently  certain. 

6.  Where  a  deed  conveying  the  right  to  direct 
the  waters  of  a  stream  reserved  to  the  grantor 
water  for  family  uses,  together  with  water  from 
a  three-inch  pipe  for  fire  purposes,  but  con- 
tained no  specification  for  connecting  with  the 
i;rantee'8  pipe  line,  except  for  the  fire  main,  the 
grantor's  reservation  of  water  for  domestic  pur- 
poses was  of  the  right  to  take  water  from  the 
bed  of  the  stream. 

7.  Where  a  deed  conveying  a  right  of  way  for 
a  pipe  line  failed  to  specify  the  width  of  the 
right  of  way,  the  way  conveyed  was  of  such 
width  only  as  was  reasonably  necessary  and  con- 
venient for  the  purpose  for  which  it  was  created. 

8.  Where  a  deed  conveyed  to  plaintiff's  gran- 
tor the  right  to  divert  all  of  the  water  of  a 
stream,  with  certain  reservations,  neither  the 
grantor  of  such  deed,  nor  his  successors  in  in- 
terest, could  object  to  the  validity  of  the  deed  on 
the  ground  that  the  grantee,  at  the  time  the  deed 
was  made,  had  not  acquired  rights  of  lower 
riparian  proprietors. 

0.  Facts  held  insufficient  to  show  that  a  deed 
of  a  right  of  way  for  a  pipe  line,  together  with 
the  right  to  divert  the  water  of  a  stream  for 
the  purpose  of  furnishing  water  to  a  munidpal- 
ity,  had  been  obtained  by  fraud. 

10.  Where  a  deed  granted  the  right  to  divert 
all  the  waters  of  a  certain  creek,  except  that 
reserved  to  the  grantor,  the  fact  that  it  spec- 
ified that  the  diversion  was  for  the  water  pur- 
poses of  a  certain  town  did  not  limit  the  grant ; 
and,  in  the  absence  of  any  words  of  prohibition 
against  the  use  of  water  for  other  purposes,  the 
Krantee  was  entitled  to  use  such  surplus  water 
therefor. 

11.  Where  no  time  was  fixed  for  the  occupa- 
tion and  use  of  a  right  of  way  for  a  pipe  line, 
mere  nonuser  for  any  length  of  time  short  of 
the  period  of  limitations  would  not  defeat  the 
right  of  the  grantee  to  occupy  and  use  it  for 
the  purjKJses  of  the  grant. 

12.  Where,  at  the  time  a  grant  of  a  right  of 
way  for  a  pipe  line  was  executed,  in  1801,  the 
deed  was  subject  to  an  outstanding  lease  which 
did  not  expire  until  1S00,  and  an  application 
by  the  lessee  to  enjoin  the  construction  of  the 
pipe  line  and  diversion  of  the  water  was  sus- 
tained on  appeal,  the  period  of  limitations 
against  the  grantee's  rights  under  the  deed  did 
not  begin  to  run  until  the  expiration  of  the 
lease. 

13.  Where  the  owners  of  certain  real  estate 
threatened  to  prevent  plaintiff  from  oi)erating 
under  a  grant  of  a  right  of  way  for  a  pipe  line, 
together  with  the  right  to  divert  the  waters  of 
a.  certain  stream,  plaintiff  was  entitled  to  pre- 
vent such  threatened  interference  by  injunc- 
tion. 


14.  Where,  !n  a  suit  to  restrain  defendants 
from  interfering  with  plaintiff's  use  of  a  right 
of  way  for  a  pii)e  line,  it  appeared  that  a  por- 
tion of  the  proposed  right  of  way  departed  from 
the  route  previously  selected  by  plaintiff,  to 
which  it  was  entitled  under  a  prior  grant,  it 
was  proper  for  the  court  to  grant  an  injunction 
limiting  its  operation  as  to  the  part  so  de- 
parting to  a  period  of  .30  days,  to  enable  plain- 
tiff to  commence  condemnation  proceedings 
therefor,  and  to  continue  the  same  during  the 
prosecution  thereof  with  reasonable  diligence. 

Appeal  from  Superior  Court  Snobomlsh 
County;  John  C.  Denney,  Judge. 

Suit  by  the  Everett  Water  Company  against 
R.  W.  Powers  and  others.  F"rom  a  decree  in 
favor  of  complainant,  defendants  appeal. 
Affirmed. 

G.  S.  Judd  and  W.  W.  Black,  for  appol- 
lauts.    Brownell  &  Coleman,  for  respondent. 


HADLEY,  J.  This  suit  involves  a  right  of 
■way  for  a  water-pipe  line,  over  which  the 
respondent  company  desires  to  convey  water 
for  the  use  of  the  inhabitants  of  the  city  of 
Everett,  and  also  the  right  to  divert  water 
for  that  purpose.  The  issues  and  history 
leading  up  to  the  controversy,  substantially 
stated,  are  as  follows:  The  complaint  avers 
that  In  the  year  1891  Henry  Hewitt,  In  be- 
half of  a  syndicate  of  New  York  capitalists, 
conceived  the  plan  of  establishing  a  town 
site  at  and  near  the  mouth  of  the  Snoho- 
mish river;  that,  in  furtherance  of  the  pro- 
ject, in  the  spring  of  said  year  he  purchased 
5,000  or  more  acres  of  land  in  that  vicinity; 
that  the  nearest  post  office  In  the  vicinity  of 
the  land  was  Lowell,  an  unincorporated  vil- 
lage containing  at  that  time  approximately 
100  Inhabitants;  that  among  the  plans  for 
developing  the  proposed  town  was  tlint  of 
furnishing  a  water  supply  and  constructing 
a  water  system  therefor;  that.  In  looking 
over  the  sources  of  available  water  supply, 
said  Hewitt  deemed  it  most  practicable  to 
utilize  the  waters  of  Woods  creek,  a  stream 
in  the  vicinity;  that,  for  the  purpose  of 
acquiring  the  waters  of  said  creek,  said  Hew- 
itt purchased  from  S.  O.  Woods  certain  lands 
over  which  said  stream  flows,  and  also  the 
right  to  construct  the  necessary  pipe  linos, 
and  to  divert  the  waters  of  the  stream  for 
use  in  said  proposed  town,  which  was  then 
generally  known  as  "Lowell";  that  said 
Woods  was  then  the  owner  in  fee  simple  of 
said  land  so  purchased,  and  that  the  same 
was  unincumbered,  except  by  a  lease  to  one 
Crook;  that  said  purchase  was  evidenced  by 
a  deed  which  was  duly  recorded  on  May  22, 
1891;  that  thereafter,  In  the  year  1891,  said 
Hewitt  proceeded  to  mark  out  the  right  of 
way  for  a  pipe  line,  and  to  construct  the 
necessary  dams,  ditches,  flumes,  and  other 
apparatus  for  Oie  purpose  of  diverting  said 
waters  and  utilizing  them  in  such  water 
system  for  the  proposed  town;  that  such  di- 
version was  at  that  time  enjoined  by  decree 
entered  1p  an  action  brought  by  said  Crook 
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against  said  Hewitt,  such  Injunction  being 
based  upon  the  rights  of  Crook  as  lessee 
aforesaid,  the  lease  antedating  the  convey- 
ance to  Hewitt,  and  not  expiring  until  the 
year  1896;  that  thereupon  Hewitt,  being  thus 
compelled  to  cease  operations  In  the  matter 
of  procuring  said  water  supply  from  Woods 
creek,  sought  other  sources  of  supply,  and 
proceeded  with  the  construction  of  a  water 
system  to  supply  the  proposed  city,  which 
system  is  now,  and  for  years  has  been,  own- 
ed and  operated  by  respondent;  that  the 
proposed  town  site  was  erentually  platted 
under  the  name  of  the  "City  of  Everett"  and 
that  at  the  time  of  bringing  this  suit  the 
same  was  a  municipal  corporation  containing 
approximately  18,000  Inhabitants;  that  the 
aforesaid  rights  obtained  by  said  Hewitt 
from  Woods  were  by  him  duly  conveyed  to, 
and  are  now  owned  by,  respondent,  a  cor- 
poration which  has  for  years  been  engaged 
in  furnishing  the  inhabitants  of  said  city 
and  Its  vicinity  with  water  for  general  mu- 
nicipal, manufacturing,  and  domestic  pur- 
poses; that  for  years  respondent  has  utilized 
for  its  water  system  other  sources  of  sup- 
ply than  the  said  Woods  ci"eek,  but  has  al- 
ways retained  its  rights  in  said  stream,  with 
the  intention  of  eventually  utilizing  It  as  a 
source  of  supply:  that  it  has  from  time  to 
time  acquired  the  rights  of  riparian  proprie- 
tors along  the  stream  below  the  intended 
point  of  diversion  in  the  tract  acquired  from 
Woods;  that  the  growth  of  the  city  has  been 
-so  rapid  in  the  last  few  years  as  now  makes 
it  necessary  to  utilize  the  waters  of  Woods 
creek.  In  addition  to  other  sources  of  sup- 
ply, in  order  to  furnish  the  inhabitants  of 
said  city  and  vicinity  with  water;  that  about 
the  Ist  of  August,  1902,  respondent  started 
to  complete  the  works  necessary  to  divert 
the  waters  of  Woods  creek  into  its  general 
system,  but  was  met  by  claims  of  appellants, 
who  assert  that,  from  sources  of  title  with 
which  resiK>ndent  Is  unacquainted,  they  are 
in  possession  and  control  of  a  portion  of  the 
lands  purchased  by  Hewitt  from  Woods  as 
aforesaid:  that  appellants  have  forbidden 
respondent  to  go  upon  or  across  said  land 
for  the  purpose  of  completing  the  necessary 
works  to  divert  the  waters,  they  claiming 
that  respondent  has  no  right  thereto;  and 
that  they  threaten  by  force  to  prevent  the 
construction  of  the  pipe  line  across  the  land. 
An  emergency  Is  alleged,  und  an  injunction 
asked  to  restrain  appellants  from  in  any 
way  interfering  with  the  construction  of  said 
works  and  the  diversion  of  said  waters. 
Appellants  answered  the  complaint,  alleging 
that  they  are  the  owners  of  80  acres  over 
which  said  Woods  creek  flows,  and  that  the 
diversion  of  the  waters  at  the  place  proposed 
would  greatly  damage  them;  that  during  the 
year  1891  said  Hewitt  went  upon  the  land 
now  owned  by  appellants,  and  marked  out  a 
right  of  way  and  constructed  a  ditch  through 
the  land  for  the  purpose  of  diverting  the 


waters  of  said  stream,  claiming  to  do  so 
under  and  by  virtue  of  the  conveyance  from 
Woods  heretofore  mentioned;  that  shortly 
thereafter  said  Hewitt  abandoned  said  right 
of  way  and  ditch,  and  proceeded  to  construct 
waterworks  at  a  point  about  five  miles  dis- 
tant from  the  Woods  Creek  location,  and 
that  such  works  have  ever  since  been  used  to 
supply  water  to  the  city  of  Everett;  that 
since  March,  1892,  no  attempt  has  been  made 
to  divert  and  use  the  waters  of  Woods  creek 
until  about  August  1, 1902,  when  respondent, 
claiming  as  the  assignee  of  the  rights  of 
Hewitt,  attempted  to  lay  out  a  new  pipe 
line,  which  was  separate  and  distinct  from 
the  line  originally  laid  out  by  Hewitt,  run- 
ning through  the  laud  on  a  different  route; 
that  when  the  aforesaid  Instrument  between 
Woods  and  Hewitt  was  executed,  it  was  the 
Intention  of  the  parties  that  only  sufficient 
water  should  be  diverted  from  Woods  creek 
to  supply  the  town  of  Lowell,  which  then 
contained  about  100  inhabitants,  is  now  a 
place  of  about  300  people,  and  is  entirely  sep- 
arate and  distinct  from  the  city  of  Everett; 
that  the  principal  purpose  of  respondent  in 
constructing  the  pipe  Une  across  appellant's 
lands,  and  In  diverting  the  water  of  said 
stream,  is  to  supply  the  city  of  Everett  with 
water;  that,  if  only  snch  a  quantity  of  wa- 
ter were  diverted  as  would  be  necessary  to 
supply  the  town  of  Lowell,  it  would  not  ma- 
terially damage  appellants,  but  tbot  the  di- 
version to  supply  the  city  of  Everett  will 
materially  damage  them,  and  will  render 
said  stream  valueless  to  them;  that  at  the 
time  this  action  was  commenced,  respond- 
ent had  not  acquired  the  riparian  rights  be- 
low appellants'  lands,  and  that  it  has  no 
right  to  divert  the  waters  at  any  point  along 
or  above  their  lands;  that  the  instrument 
between  Woods  and  Hewitt  is  void  and  of  no 
effect,  for  the  reason  that  it  is  indefinite  in 
its  description  of  the  right  of  way,  as  to  Its 
width  and  location,  and  as  to  the  amount  of 
water  to  be  diverted;  that  respondent  seeks 
to  peiiietrate  a  fraud  upon  appellants.  In 
that  it  is  pretending  to  proceed  by  virtue  of 
the  original  conveyance  from  Woods  to 
Hewitt  which  authorized  the  diversion  of 
water  for  the  use  of  the  town  of  Lowell, 
whereas  the  principal  purpose  now  is  to 
divert  water  for  the  use  of  the  city  of  Ever- 
ett; that  respondent  has  never  acquired  any 
right  to  construct  a  pipe  line  at  said  place, 
or  to  divert  the  water  by  means  thereof,  for 
the  purpose  of  supplying  the  city  of  Ever- 
ett; that  appellants  and  their  grantors  have 
been  in  possession  of  said  land  under  color 
of  title,  and  have  been  In  the  open,  notori- 
ous, and  exclusive  poesessicm  thereof  ever 
since  the  Ist  day  of  January,  1892;  that  nei- 
ther said  Hewitt  nor  his  assignee  has  evef 
since  said  time  attempted  to  exercise  pos 
session  or  ownership  over  said  lands  or  wf 
ters:  and  that,  inasmuch  as  more  than  10 
years  have  elapsed,  the  respondent  Is  bar- 
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r«d.  The  more  material  averments  of  the 
answer  are  denied  by  the  reply. 

Under  Issues,  the  principal  features  of 
which  are  stated  above,  the  cause  was  tried 
by  the  court  without  a  jury,  and  resulted  in 
a  decree  permanently  enjoining  appellants 
from  interfering  with  respondent  In  the  con- 
struction of  the  pipe  line  upon  appellants' 
lands,  in  so  far  as  the  same  conforms  in  its 
route  with  the  one  located  by  Mr.  Hewitt 
in  1891;  and,  as  to  that  portion  of  the  line 
now  proposed  to  be  constructed  which  de- 
parts from  the  original  location,  appellants 
are  enjoined  from  Interfering  for  a  period 
of  30  days.  The  decree  further  provides 
that,  in  the  event  respondent  shall  within 
said  period  of  80  days  commence  condem- 
nation proceedings  for  that  portion  of  the 
right  of  way  which  departs  from  the  origi- 
nal, then  the  injunction  shall  remain  in 
force  pending  such  proceedings,  provided 
they  shall  be  prosecuted  with  reasonable  dili- 
gence, from  that  decree  this  appeal  was 
taken. 

Without  enumerating  or  discussing  in  de- 
tail the  various  assignments  of  error  set 
forth  In  the  brief,  we  will  endeavor  to  dis- 
cuss by  classiflcaticm  the  material  principles 
involved  in  the  case: 

It  is  contended  that  the  deed  from  Woods 
to  Hewitt  was  not  a  grant,  but  was  a  mere 
license,  terminable  at  will.  The  instrument 
contained  all  the  formalities  of  a  deed.  It 
contained  the  usual  phraseology  of  a  deed, 
and  was  duly  acknowledged  and  recorded  as 
such.  No  time  limit  was  specified  in  It,  and 
nothing  was  said  therein  as  to  its  being  rev- 
ocable by  Woods  or  his  assigns.  The  instru- 
ment recites  that  the  grantors  "grant,  bar- 
gain, sell,  convey,  and  confirm  unto  the 
said  party  of  the  second  part  and  to  his  heirs 
and  assigns,  a  right  of  way  •  •  •  (or 
a  water  pipe  line  over,  upon  and  across  the 
following  described  lands  *  •  •  and  also 
the  right  to  divert  the  flow  of  water  running 
through  Woods  creek  *  •  *.  To  have  and 
to  hold  *  *  •  unto  said  party  of  the  sec- 
ond part  and  to  his  heirs  and  assigns  for- 
ever." In  McCue  V.  Bellingham  Bay  Water 
Co.,  5  Wash.  156,  31  Pac.  461,  this  court  held 
that  a  deed  for  a  right  of  way  similar  to 
this  was  a  grant.  In  Blgney  v.  Tacoma 
Light  &  Water  Co.,  9  Wash.  576.  38  Pac.  147, 
'.10  L.  It.  A.  425,  it  was  recognized  that  the 
right  to  the  use  of  the  water  flowing  over 
land  Is  Identifled  with  the  realty,  and  may 
be  the  subject  of  sale  or  lease,  like  the  land 
Jtself.  See,  also,  1  Warvelle  on  Vendors  (1st 
Ed.)  }  15.  p.  19  et  seq.;  Gould  on  Waters  (3d 
Bd.)  i  304.  Thus,  such  subject-matter  as 
that  of  the  Woods  deed,  both  as  to  the  right 
of  way  and  diversion  of  the  water,  may  be 
granted  as  in  the  case  of  land  itself.  The 
form,  execution,  and  subject-matter  of  the 
deed  being  sufficiently  comprehensive  for  a 
grant,  It  must  have  effected  that  result,  un- 
le:<s  other  objections  defeat  such  purpose. 


It  Is  claimed  that  the  Instrument  is  void 
for  uncertainty,  in  that  no  time  certain  is 
fixed  for  the  execution  of  the  purpose  of  the 
grant  It  was,  however,  competent  for 
Woods  to  make  such  a  conveyance  without 
any  time  limitations.  He  could  convey  an 
Interest  In  the  realty  as  absolutely  as  be 
could  convey  the  whole  of  it  The  right  of 
way  and  the  right  to  divert  the  water  were 
a  part  of  the  realty  Itself.  By  the  terms  of 
the  deed,  these  were  conveyed  to  the  gran- 
tee, his  heirs  and  assigns,  forever,  subject 
to  certain  specified  reservations  pertaining  to 
the  domestic  use  of  the  water  by  the  grantor. 
The  absence  of  specific  time  limitations  must 
be  construed  to  mean  that  no  such  were  in- 
tended. 

It  is  next  urged  that  the  deed  is  void  for 
uncertainty  as  to  the  location  of  the  right 
of  way.  It  Is  true,  the  exact  boundaries  are 
not  described  in  the  deed,  except  as  to  the 
tracts  of  land  over  which  the  pipe  line  shall 
run.  Such  was  true,  also.  In  the  case  of  Mc- 
Cue V.  Bellingham  Bay  Water  Co.,  supra. 
After  the  execution  of  the  deed  granting  a 
roving  right  of  way,  the  water  company  in 
tliat  case  entered  upon  the  land,  selected  a 
strip,  and  took  possession  of  it  as  the  right 
of  way.  The  court  said:  "When  It  went 
upon  the  land  described  in  the  deed,  and 
cleared  and  prepared  its  right  of  way,  its 
grant  became  fixed  and  certain.  *  *  *" 
In  the  case  at  bar  the  pleadings  admit  and 
the  evidence  shows  that  such  a  selection 
and  occupation  of  a  right  of  way  strip  took 
place  in  1891.  Not  only  was  the  route  mark- 
ed out  and  selected,  but  a  ditch  was  dug 
upon  the  strip,  with  the  intention  of  using 
the  right  of  way  for  the  purposes  of  the 
grant.  Under  the  McCue  Case,  the  grant 
here  therefore  became  fixed  and  certain  as 
to  location. 

It  Is  further  contended  that  other  uncer- 
tainties are  fatal  to  the  validity  of  the  deed, 
viz.:  (I)  That  it  is  uncertain  as  to  the 
amount  of  water  to  be  diverted.  The  grant 
however,  covers  all  the  water  of  Woods 
creek  except  what  Is  expressly  reserved  for 
domestic  use  of  the  grantor,  and  also  for  his 
use  In  case  ot  fire;  it  being  required  that 
in  the  latter  event  he  shall  be  served  through 
a  three-inch  pipe  connected  with  the  main 
pipe  line.  (2)  That  it  is  uncertain  as  to  the 
amount  of  water  Woods  reserved.  The  res- 
ervation was  for  all  that  one  family  may 
need  for  domestic  and  household  purposes, 
to  be  used  upon  a  certain  40-acre  tract,  and 
for  such  amount  as  the  family  may  need  In 
case  of  fire,  to  the  extent  of  the  service  ca- 
pacity of  a  three-Inch  pipe.  The  amount  re- 
served is  therefore  sufficiently  certain.  (3) 
That  it  Is  uncertain  as  to  where  Woods  was 
to  get  the  water — whether  from  the  stream 
or  pipe  line.  No  specification  was  made  for 
connecting  with  the  pipe  line,  exc^t  by  the 
three-Inch  fire  main,  which,  it  is  manifest 
was  not  to  be  used  except  in  case  of  fire. 
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Tt  therefore  follows  with  sufficient  certain- 
ty that  Woods  was  to  get  water  for  domestic 
purposes  from  the  bed  of  the  stream  upon 
the  described  tract  of  land  ^bere  tt  was  to 
be  used.  (4)  That  it  was  uncertain  as  to 
the  width  of  the  right  of  way.  In  such  case 
the  way  shall  be  of  such  width  only  as  shall 
be  reasonably  necessary  and  convenient  for 
the  purpose  for  which  It  was  created. 
"When  the  right  of  way  is  not  bounded  In 
the  grant,  the  law  bounds  It  by  the  line  of 
reasonable  enjoyment"  Grafton  t.  Molr  (N. 
Y.)  29  N.  B.  974,  27  Am.  St  Rep.  533.  We 
therefore  think  the  deed  was  In  no  way  void 
for  uncertainty. 

It  is  argued  that  the  deed  was  Invalid  for 
the  reason  that  Hewitt  did  not  acquire  the 
lower  riparian  rights  at  the  time  he  acquir- 
ed his  rights  from  Woods.  It  is  not  reason- 
able to  suppose  that  all  riparian  rights  could 
be  acquired  at  the  same  moment.  It  cannot 
be  doubted,  however,  that  Hewitt  did  acquire 
from  Woods  the  rights  which  were  specified 
In  the  deed.  It  is  true,  lower  proprietors  may 
complain  if  the  waters  shall  be  diverted 
without  the  acquisition  of  their  rights.  But 
that  question  in  no  way  affects  the  trans- 
fer by  Woods  of  the  rights  which  theretofore 
attached  to  bis  land.  It  is  those  rights  which 
are  in  controversy  here.  Having  transferred 
certain  rights  of  his  own,  he  would  not 
were  i>e  here,  be  in  position  to  say  that  the 
transfer  was  ineffective  because  it  may  In- 
terfere with  lower  proprietors.  Interference 
with  the  rights  of  lower  proprietors  is  a  ques- 
tion to  be  raised  by  them,  and  not  by  Woods 
or  by  appellants,  as  his  successors  In  in- 
terest 

Another  question  argued  Is  that  of  alleged 
fraud  In  procuring  the  deed  from  Woods. 
As  set  forth  In  bur  statement  of  the  issues, 
the  deed  specified  that  the  water  was  to  be 
diverted  fcM:  "water  purposes  at  the  town  of 
Xiowell."  It  Is  contended  that  It  now  de- 
•velops  that  the  purpose  was  to  furnish  water 
to  the  city  of  Everett,  and  that  such  fact 
was  fraudulently  concealed  from  the  grantor. 
It  sufficiently  appears,  however,  that  the 
grantor  was  Informed  and  understood  that 
the  grant  was  sought  for  the  purpose  of  pro- 
curing wat»  and  a  rlgbt  of  way  tat  its 
transfer  for  use  in  a  new  city  which  the 
grantee  and  his  associates  proposed  should 
be  built  In  that  vicinity.  Witnesses  testified 
at  the  trial  that  the  village  of  Lowell  con- 
tained abont  100  people,  and  was  unincorpo- 
rated at  the  time  the  deed  was  made;  that 
a  post  office  was  located  there,  called  by  that 
name;  that  the  election  precinct  was  desig- 
nated by  the  same  name;  and  that  the  gen- 
eral locality  thereabout  was  commonly  call- 
ed "Lowell.**  Other  witnesses  dispated  this. 
The  real  name  for  the  proposed  city,  it  ap- 
pears, was  not  actually  determined  until  aft- 
er the  deed  was  made;  but  the  grantor  icnew 
that  It  was  to  be  "built  In  the  vicinity  of 
Lowell,  and  the  court  found  that  it  was  then 


generally  termed  "Lowell,"  as  that  was  the 
nearest  post  office.  The  record  discloses  that 
respondent  intends  to  supply  water  to  what 
Is  still  called  "Lowell,"  and  we  therefore 
think  that;  under  all  the  circumstances  sur- 
rounding the  execution  of  the  deed,  and 
from  facts  which  appear  to  have  been  well 
known  to  the  grantor,  fraud  was  not  shown. 
We  must  then  look  to  the  scope  of  the  grant 
as  It  appears  from  the  deed.  The  grant  was 
for  all  the  waters  of  Woods  creek,  except  what 
was  reserved  as  hereinbefore  stated.  While 
It  specified  that  the  diversion  was  for  water 
purposes  at  the  town  of  Lowell,  yet  It  was 
not  In  terms  restricted  to  that  purpose.  The 
estate  granted  being  all  the  water  exclusive 
of  the  reservation,  what,  then,  are  the  gran- 
tee's rights  In  that  estate,  after  he  has  ap- 
plied so  much  thereof  as  Is  required  to 
meet  the  purpose  specifically  mentioned  In 
the  grant?  The  granting  Instrument  con- 
tains no  words  of  prohibition  against  the 
use  of  the  water  for  other  purposes  after 
the  specified  purpose  has  been  served.  In 
the  absence  of  such  prohibition,  the  grantee 
IB  entitled  to  use  the  surplus  water  for  oth- 
er purposes.  "When  the  easement  is  of  a 
certain  quantity  of  water,  the  owner  Is  not 
bound  to  use  It  In  a  particular  manner, 
though  the  purpose  for  which  It  Is  used  Is 
mentioned  In  the  grant.  He  may  use  the 
water  In  a  different  manner  or  at  a  different 
place,  or  Increase  the  capacity  of  the  ma- 
chinery which  Is  propelled  by  it  without 
affecting  his  right  If  the  quantity  used  Is  not 
Increased,  and  the  change  does  not  prejudice 
the  rights  of  others.  This  rule  applies  both 
to  reservations  and  grants.  If  the  use  of 
water  is  granted  for  a  certain  purpose,  with 
a  prohibition  against  certain  other  specified 
uses,  the  grantee  may  use  It  for  any  purpose 
not  prohibited."  Gould  on  Waters  (3d  Ed.) 
f  320.  See,  also,  Iszard  v.  May's  Landing 
Water  Power  Co.,  31  N.  J.  Eq.  511;  Mayor, 
etc.,  of  Baltimore  v.  Day  (Md.)  43  Atl.  798. 
It  follows  that,  after  the  inhabitants  of  Low- 
ell have  been  served,  respondent  has  the 
right  to  divert  the  remaining  water,  not  re- 
served, to  the  use  of  the  city  of  Everett  and 
Its  inhabitants. 

Appellants  contend  that  the  right  of  way 
was  abandoned.  Soon  after  the  deed  was 
made,  and  In  the  same  year,  the  grantee 
selected  a  strip  for  right  of  way,  and  began 
the  construction  of  a  pipe-line  system.  An 
outstanding  lease,  older  than  the  right  of 
way  and  water  right,  was  held  by  one  Crook. 
The  deed  was  therefore  subject  to  the  lease, 
and  the  lease  continued  tmtil  1890.  An  ap- 
plication by  the  lessee  to  enjoin  the  continu- 
ance of  construction  work  and  the  diversion 
of  the  water  was  sustained  by  this  court. 
Crook  V.  Hewitt  4  Wash.  749,  81  Pac.  28. 
Nothing  further  could  be  done  until  after 
the  lease  expired.  In  1896.  Mean^Sme  there 
was  not  an  abandonment  The  evidence 
shows   that  there  was   no   such  Intention. 
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Some  of  the  constructed  work  was  left  in 
place,  and  material  remained  upon  the 
ground.  Occasional  examination  was  made 
of  a  constructed  dam,  and  debris  was  removed 
to  prevent  injury  thereto.  But  it  is  insisted 
further  that  the  failure  to  proceed  promptly 
after  the  lease  expired,  together  with  the  de- 
lay until  1902,  amounted  to  abandonment 
This  court  held  In  McCue  v.  Water  Co.,  su- 
pra, that,  where  no  time  is  fixed  for  the  oc- 
cupation and  use  of  a  granted  right  of  way, 
no  mere  nonuser  for  any  length  of  time  short 
of  the  period  of  the  statute  of  limitations 
will  defeat  the  right  of  the  grantee  to  occupy 
and  use  it  for  the  purposes  of  the  grant  If 
the  statute  of  limitations  comprehends  the 
running  of  time  against  a  mere  nonuser  un- 
der a  grant  of  this  Iclnd,  it.  In  any  event 
did  not  begin  to  run  until  such  time  as  the 
grantee  might  have  peaceably  occupied,  which 
was  after  the  lease  expired  in  1806.  Active 
user  was  again  attempted  about  August  1, 
1902,  and  this  suit  was  brought  within  the 
same  month.  A  period  of  six  years  only 
having  expired,  it  follows  that  the  limitation 
period  fixed  by  our  statutes  for  actions  per- 
taining to  the  possession  of  lands  had  not  ex- 
pired. 

Appellants  urge  that  injunction  is  not  the 
proper  remedy  for  respondent  but  we  think 
otherwise.  It  is  the  successor  in  interest 
of  all  rights  under  the  grant  Appellants 
have  succeeded  as  riparian  owners,  with  no- 
tice of  the  existence  of  the  grant  They  de- 
ny respondent  the  privilege  of  entering  upon 
the  land  for  the  purpose  of  diverting  the 
water.  It  has  already  been  held  in  the  case 
of  the  lessee  that  he  could  enjoin  the  diver- 
sion because  he  held  a  superior  estate,  and 
had  a  right  to  prevent  by  injunction  the 
threatened  interference  with  tils  enjoyment 
of  it  Now  appellants  are  threatening  to 
prevent  respondent  from  enjoying  its  estate, 
and  It  would  seem  that  it  may  adopt  the 
same  remedy  as  was  sustained  in  the  other 
case.  It  will  be  rememl>ered  from  the  state- 
ment of  the  case  that  the  court  refused  to 
grant  the  injunction  as  to  that  portion  of  the 
present  proposed  right  of  way  which  departs 
from  the  route  selected  and  marked  out  in 
1891,  but.  held  that  it  would  restrain  appel- 
lants as  to  the  new  part  of  the  route  for  a 
period  of  30  days,  and  would  make  the  in- 
junction permanent  If  condemnation  proceed- 
ings should  be  instituted  by  respondent  with- 
in that  time,  and  should  thereafter  be  prose- 
cuted with  reasonable  diligence.  The  prece- 
dent for  such  a  course  was  set  by  this  court 
in  New  Whatcom  v.  Falrhaven  Land  Com- 
pany, 24  Wash.  493,  64  Pac.  735,  54  L.  H.  A. 
190,  which  was  also  a  case  involving  the  ex- 
igencies of  a  city  water  supply.  We  see  no 
reason  for  not  approving  the  same  course 
here. 

The  judgment  is  affirmed. 

MOrNT,  C.  J.,  and  FULLERTON  and 
DUNBAIt,  JJ.,  concur. 


BETANT  et  ux.  v.  FRANK  H.  LAMB  TIM- 
BER CO. 

(Supreme   Court  of   Washington.     Feb.   23, 
.  1905.) 

WATEB    COtTRSES— DAMS— IXOODINO    LARDS- 
INJUNCTION— PBOOF. 

1.  Plaintiffs  alleged  that  defendant  dammpd 
a  stream  above  plaintiffs'  land  for  the  storage 
of  water,  which  was  released  from  time  to  time 
to  sluice  logs  down  the  stream ;  that  thereby 
plaintiffs'  land  was  flooded ;  that  defendant 
had  committed  other  trespasses,  consisting  of 
cutting  brush,  blasting  stamps  and  logs,  etc. ; 
that  it  was  threatening  to  dam  the  stream  below 
plaintiffs'  land,  which  would  flood  the  same ; 
and  that  though  plaintiffs  had  requested  de- 
fendant to  cease  using  the  dam,  defendant  in- 
tended to  maintain  the  same,  to  plaintiffs'  dam- 
age, unless  restrained.  Held,  that  such  facts, 
if  proved,  entitled  plaintiffs  to  an  injunction. 

2.  Plaintiffs  sued  for  damages  caused  by  flood- 
ing their  land  by  waters  stored  by  defendant's 
dam  and  for  oth«'  trespasses,  and  in  a  second 
cause  of  action  sought  an  injunction  against  the 
recurrence  of  such  acts,  etc.  On  a  trial  of  the 
action  for  damages  the  evidence  was  limited  to 
injuries  occurring  before  the  action  was  com- 
menced, and  after  a  recovery  by  plaintiffs  the 
suit  for  injunction  was  submitted  to  the  court 
on  the  testimony  taken  in  the  suit  for  damages 
without  proof  that  the  injury  complained  of 
would  be  repeated,  or  that  defendant  was  still 
maintaining  the  dam,  or  threatened  to  do  so  in 
the  future,  or  that  an  injunction,  if  granted. 
would  avail  plaintiffs.  Held,  that  a  Judgment 
denying  the  injunction  was  proper. 

Appeal  from  Superior  Court  Chebalis 
County;  Mason  Irwin,  Judge. 

Action  by  J.  L.  Bryant  and  wife  against 
the  Prank  U.  Lamb  Timber  Company,  a 
corporation.  From  a  decree  dismissing  a 
cause  of  action  for  equitable  relief,  plaintiffs 
appeal.    Affirmed. 

W.  H.  Abel,  for  appellants. 

RUDKIN,  J.  The  plaintiffs  are  the  own- 
ers of  a  tract  of  land  in  Chehalls  county  ex- 
tending for  a  distance  of  about  three-fourths 
of  a  mile  along  the  bank  of  a  stream  called 
"Black  Creek."  The  defendant  company  has 
been  engaged  in  operating  a  logging  camp  on 
the  same  stream  about  two  miles  above  the 
plaintiffaf  lands.  For  the  purpose  of  facili- 
tating its  logging  (aerations,  the  defendant 
company  built  a  dam  across  the  stream  aliout 
12  feet  in  height,  a  short  distance  alrave  the 
plaintiffs'  lands.  The  waters  of  the  stream 
were  retained  and  stored  in  this  dam,  and 
were  released  from  time  to  time  to  sluice  the 
logs  down  the  stream.  By  these  operations 
the  plaintiffs'  lands  were  flooded  and  washed 
away.  In  addition  to  the  Injury  caused  by 
flooding  and  washing,  the  defendant  com- 
pany cut  the  brush  from  the  banks  of  the 
creek  on  the  plaintiffs'  lands,  and  blasted  out 
stumps  and  logs,  and  committed  other  tre^ 
passes  thereon.  The  complaint  contained 
two  causes  of  action;  the  first  to  recover 
damages  for  the  injuries  above  set  forth,  and 
the  second  for  Injunctive  relief  to  prevent 
future  injury.     The  second  cause  of  action 
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made  the  first  cause  of  action  a  part  thereof 
by  reference,  aud  alleged  (1)  th'at  the  defend- 
ant company  was  threatening  to  dam  the 
stream  below  the  plaintiffs'  lands,  whereby 
the  plalutills'  lands  would  be  flooded  and 
Injured,  and  (2)  that  the  plaintiffs'  lauds  were 
flooded  and  Injured  by  the  dam  maintained 
above  the  same;  that  the  plaintiffs  had  re- 
quested the  defendant  company  to  ceam 
UHing  and  maintaining  said  dam,  but  that  the 
defendant  company  refused  so  to  do,  end 
would  continue  to  use  and  maintain  said 
dam,  to  tlie  great  damage  and  injury  of 
plaintiffs,  unless  restrained  from  so  doing. 
The  answer  was  a  general  denial.  The  flrst 
cause  of  action  was  tried  before  a  Jury.  A 
verdict  was  returned  for  the  plaintiffs,  and 
a  Judgment  entered  thereon.  Thereafter  the 
second  cause  of  action  was  submitted  to  the 
court  on  the  testimony  taken  at  the  Jury 
trial.  The  allegation  of  the  second  cause  of 
action  relating  to  the  construction  of  the  dam 
below  the  lands  of  plaintiffs  was  stricken 
by  consent,  and  the  court  entered  a  Judgment 
dismissing  the  second  cause  of  action.  From 
the  latter  Judgment  the  plaintiffs  appeal. 

Had  the  appellants  established  the  facts 
alleged  in  their  second  cause  of  action,  they 
would  have  entitled  themselves  to  an  in- 
junction, under  the  decisions  in  Monroe  Mill 
Co.  V.  Menzel,  33  Wash.  487,  77  Pac.  813, 
Matthews  t.  Belfast  Mfg.  Co.,  35  Wash.  662, 
77  Pac.  1046,  and  other  cases  In  this  court. 
A  careful  examination  of  the  entire  record, 
however,  discloses  no  ground  for  reversing 
the  Judgment  of  the  lower  court  denying  the 
Injunction.  No  proof  was  offered  in  support 
of  the  second  cause  of  action,  and  such  proof 
was  Indispensable  before  the  court  could  in- 
terfere by  injunction.  At  the  Jnry  trial — 
and  the  testimony  there  taken  Is  the  only 
testimony  before  this  court — the  parties  were 
strictly  limited  to  proof  of  injuries  occur- 
ring between  the  1st  day  of  September,  1002, 
and  the  8th  day  of  July,  1903,  when  this  ac- 
tion was  commenced.  It  Is  needless  to  say 
that  proof  of  such  injuries  alone  would  not 
authorize  an  Injunction.  For  these  injuries 
the  appellants  have  already  received  com- 
pensation In  damages,  and  as  to  them  an  in- 
junction would  be  wholly  Inoperative.  In 
other  words,  there  was  a  total  failure  of 
proof  as  to  an  essential  part  of  the  second 
cause  of  action,  without  proof  of  which  no 
injunction  could  properly  be  awarded.  It 
nowhere  appears  that  the  injury  complained 
of  will  be  repeated,  or  that  the  respondent  Is 
still  maintaining  its  dam,  or  threatens  to 
maintain  the  dam  In  the  future,  or  that  an 
Injunction,  if  granted,  would  be  of  any  avail 
to  tlie  appellants. 

For  these  reasons  there  is  no  error  in  the 
Judgment  of  the  court  dlsmlRslng  the  second 
cause  of  action,  and  such  Judgment  Is  af- 
firmed. 

MOUNT.  O.  .T.,  and  FTTI.LERTON,  HAD- 
LEY,  and  DCr«BAR,  JJ.,  concur. 


BARTO  et  al.  v.  DAVIS  et  al. 

(Supreme  Court   of  Washington.      Feb.   23, 
1905.) 

JUDGMENT  —  ASSIGNMEN'T  —  CONCEALMEST   OF 
EXECUTION    AND    SALE— ESTOPPEL. 

Where  croditors  obtained  judpinent  on 
which  execution  was  issued  and  a  nale  of  the 
debtors'  real  estate  was  had,  without  knowl- 
edge on  the  part  of  the  debtors  of  the  execution 
and  sale,  the  subsequent  act  of  the  creditors, 
two  j-ears  after  the  sale.  In  assigning  the  judg- 
ment for  a  valuable  consideration  to  an  attor- 
ney for  the  debtors,  who  paid  the  consideration 
in  ignorance  of  sale,  witii  knowledge  on  the  part 
of  the  creditors  that  the  attorney  and  the  debt- 
ors were  ignorant  thereof,  estopped  the  credit- 
ors from  claiming  any  benefit  under  a  sheriff's 
deed  executed  five  years  after  the  sale  in  pur- 
suance of  such  execution  and  sale. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Alb«'tson,  Judge. 

Action  by  Ella  Barto  and  another  against 
Evan  R.  Davis  and  another.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Tucker  &  Ilyland,  for  appellants.  Winsor 
&  McKay,  for  respondents. 

RUDKIN,  J.  On  the  22d  day  of  March, 
1897,  the  plaintiffs  in  this  action  recovered  a 
Judgment  against  the  defendants  in  the  sum 
of  $110.79  before  one  of  the  Justices  of  the 
peace  of  King  county.  On  the  same  day  a 
transcript  of  this  judgment  was  filed  with 
the  clerk  of  the  sut)erior  court  of  said  county. 
On  the  8th  day  of  June,  1897,  a  writ  of  exe- 
cution on  said  Judgment  was  issued  out  of 
said  superior  court,  and  on  the  16th  day  of 
July,  1897,  the  property  in  controversy  In  this 
action  was  sold  under  said  execution,  and  bid 
in  by  the  plaintiffs  in  this  action  for  the  sum 
of  $.50,  the  plaintiffs  receiving  a  certificate 
of  sale  therefor.  Some  time  prior  to  Sep- 
tember 19,  1899,  Richard  Winsor,  represent- 
ing the  defendants,  entered  into  negotiations 
with  the  plaintiffs  with  a  view  of  settling 
and  satisfying  the  above-mentioned  Judgment, 
and  as  a  result  of  such  negotiations,  on  said 
last-mentioned  date,  the  plaintiffs  assigned 
the  Judgment  to  said  Winsor,  who  was  act- 
ing for  the  defendants,  and  in  consideration 
of  such  assignment  the  plaintiffs  were  paid 
the  sum  of  $2.5.  This  assignment  was  enter- 
ed of  record  in  the  clerk's  ofiSce,  and  satis- 
faction of  the  judgment  was  thereupon  en- 
tered by  Winsor  as  assignee.  On  the  16th 
day  of  September,  1902,  the  plaintiffs  pro- 
cured a  sheriff's  deed  to  the  premises  in  con- 
troversy. At  the  time  of  tho  settlement  and 
assignment  of  the  judgment  as  above  men- 
tioned, neither  the  defendants  nor  their  at- 
torney had  notice  that  an  execution  had  been 
Issued  on  the  judgment  out  of  the  superior 
court,  or  that  the  premises  In  controversy  had 
been  sold  thereunder,  and  had  no  such  notice 
until  about  the  time  of  tlie  commencement 
of  this  action.  The  court  below  found  that 
the  plaintiffs  had  knowitnlge  of  the  fact  that 
Winsor  was  in  ignorance  of  the  sale  in  quev 
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tlon,  and  made  such  settlement  In  entire  ig- 
norance of  such  sale,  and  that  the  plaintiffs 
concealed  the  fact  that  such  sale  had  been 
made  from  said  Winsor  at  the  time  of  said 
eettlement,  and  we  think  this  is  a  proper  in- 
ference from  the  testimony.  At  the  time  the 
property  In  controversy  was  sold  under  the 
execution  it  was  subject  to  a  mortgage  in  the 
sum  of  about  ?400  aside  from  delinquent  tax- 
es against  it,  and  the  equity  above  the  mort- 
gage and  taxes  was  of  little  or  no  value. 
Counsel  for  plaintiffs  did  not  consider  It 
worth  the  price  of  a  sheriff's  deed.  Some 
time  after  the  sale  the  property  was  deeded  to 
the  holder  of  the  above  mortgage  as  addition- 
al security.  Thereafter  the  property  was 
deeded  back  to  defendants,  the  defendants 
paid  off  the  mortgage,  paid  all  delinquent 
and  accruing  taxes,  and  built  a  house  on  the 
property  of  the  value  of  $1,600,  expending  in 
all  some  $2,200  or  $2,300  on  the  property. 
During  all  this  time  the  defendants  were  in 
entire  ignorance  of  the  sale  in  question,  and 
the  plaintiffs  were  concealing  from  them  the 
fact  of  such  sale.  The  certificate  of  sale  was 
never  recorded,  and  the  sheriff's  deed  was  not 
issued  until  some  five  years  after  the  sale. 
During  all  these  years  the  defendants  were 
In  possession  of  the  property  in  dispute,  pay- 
ing the  taxes  and  making  valuable  and  last- 
ing Improvements  thereon.  The  plaintiffs 
brought  an  action  of  ejectment  to  recover 
possession  of  the  property,  and  also  to  re- 
cover the  rents  and  profits,  amounting  to  the 
sum  of  $500.  The  answer  of  the  defendants 
denied  the  material  allegations  of  the  com- 
plaint, and  alleged  aflirniatlvely  substantial- 
ly the  matters  herein  set  forth.  The  case 
was  tried  by  the  court  without  a  Jury,  find- 
ings of  fact  and  conclusions  of  law  were 
filed,  and  from  the  Judgment  entered  there- 
on in  favor  of  the  defendants  this  appeal  is 
taken. 

The  court  found  that  at  the  time  the  set- 
tlement of  the  Judgment  In  the  Justice's  court 
was  made  and  the  judgment  assigned  to  Win- 
sor and  the  money  paid  on  account  of  the  as- 
signment the  defendants  and  their  attorney 
were  ignorant  of  the  sheriff's  sale,  and  sup- 
posed In  good  faith  that  the  settlement  cov- 
ered and  included  the  entire  Judgment  of 
$110;  that  the  plaintiffs  knew  that  the  de- 
fendants and  their  attorney  were  laboring 
under  this  mistake,  but  concealed  all  knowl- 
edge of  the  sheriff's  sale  from  them,  and 
made  the  assignment  of  the  Judgment,  and 
accepted  the  money  therefor,  with  full  knowl- 
edge that  the  defendants  supposed  that  the 
payment  was  made  In  satisfaction  of  the  en- 
tire Judgment.  As  stated  heretofore,  we 
think  this  finding  is  a  proper  deduction  from 
the  testimony  and  the  acts  and  conduct  of 
the  parties.  Under  such  circumstances  the 
plaintiffs  are  bound  by  the  settlement  made, 
and  should  be  estopped  to  deny  that  the  set- 
tlement Included  the  entire  Judgment,  or  to 
set  up  any  rights  under  the  sheriff's  deed. 
4s  said  by  this  court  in  Knowles  v.  Rogers, 


27  Wash.  211,  67  Pac.  572:  "When  the  appel- 
lant, after  the  settlement,  without  the  notice 
or  knowledge  of  respondent,  took  further 
steps  In  the  action  which  had  been  settled, 
and  thereby  obtained  the  legal  title  to  the 
lands,  this  course  was  certainly  contrary  to 
what  appellant,  both  by  bis  conduct  and 
statements,  had  led  respondent  to  believe 
would  be  taken,  and  was  In  fraud  of  re- 
spondent's rights."  Inasmuch  as  we  are  of 
opinion  that  the  plaintiffs  are  estopped  to 
deny  that  the  settlement  made  on  the  19th 
day  of  September,  1899,  included  the  Judg- 
ment of  the  Justice  of  the  peace  and  all 
rights  growing  out  of  such  Judgment,  Includ- 
ing the  rights,  if  any,  acquired  by  the  sher- 
iff's sale,  we  deem  it  unnecessary  to  decide 
whether  the  plaintiffs  are  estopped  by  the 
fraudulent  concealment  of  their  claim  to  the 
property  during  the  succeeding  years  while 
the  defendants  were  redeeming  the  premises 
from  taxes  and  mortgages,  and  making  valu- 
able improvements  thereon  in  good  faith,  and 
in  entire  ignorance  of  the  plaintiffs'  secret 
claim  thereto. 

There  is  no  error  in  the  record,  and  the- 
Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLET,  TULLER- 
TON,  and  DUNBAR,  JJ.,  concur. 


HEALX  et  al.  v.  KING  COUNTY. 

(Supreme  Court  of  Washington.      Feb.   23, 

190o.) 

PLEADING— COMPLAINT— OBJECTIONS— OE- 
MUBBBE- WAIVBB. 

Where  defendant  demurred  to  the  complaint 
for  want  of  fact.s,  and  afterwardH  waived  the 
same  and  took  time  to  answer,  it  could  not 
again  question  the  sufladency  of  the  complaint 
on  that  ground  by  an  objection  to  the  intro- 
duction of  testimony  on  the  case  being  called 
for  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §$  133814  1404.] 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  Bart  Healy  and  others  against 
King  county.  From  a  Judgment  in  favor  of 
defendant,  plaintiffs  appeal.    Reversed. 

Balliuger,  Ronald  &  Battle  and  A.  J.  Ten- 
ant, for  appellants.  W.  T.  Scott,  John  C. 
Murphy,  and  D.  C.  Conover,  for  respondent. 

PER  CURIAM.  The  defendant  demurred 
to  the  complaint  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  the  coming  up  of  said  de- 
murrer for  argument,  the  defendant,  in  open 
court,  waived  its  demurrer  and  took  time 
to  answer.  Tlie  case  having  been  called  for 
trial,  and  a  Jury  duly  impaneled  and  sworn, 
a  witness  was  called  on  behalf  of  the  plaintiff, 
whereupon  the  defendant  olijected  to  the 
Introduction  of  any  testimony  on  behalf  of 
the  plaintiff  on  the  ground  that  the  complaint 
failed  to  state  facts  sofflcient  to  constitute 
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a  cause  of  action.  Tbe  court  sustained  the 
objection,  and,  plaintiffs  electing  to  stand 
upon  their  complaint,  judgment  of  dismissal 
was  entered,  from  which  this  appeal  was 
taken. 

The  demurrer  to  the  complaint  having  been 
waived,  the  snfflclt>ncy  of  the  complaint  could 
not  be  again  cnlAd  In  question,  under  the 
rule  announced  In  Watson  v.  Town  of  Kent, 
35  Wash.  21,  Tfi  F\ie.  287.  The  judgment  Is 
therefore  reversed,  with  instructions  to  over- 
rule the  objection  to  the  Introduction  of  tes- 
timony. 


INVESTMENT  SECURITIES  CO.  v.  ADAMS 

et  al. 

(Supreme  Conrt  of  Washlneton.      Feb.   25, 

1905.) 

VORTOAGES  —  FORECLOStlBE  —  MOBTOAGEB  IR 
POSSESSION — VOID  SAUE— MISTAKE — RELIEF  — 
EQUITY— JURISDICTION  —  PBOCEDUBE  —  LIM- 
ITATION. 

1.  A  mortgagee  who  In  goocl  faith  purchases 
the  mortgaged  real  estate  at  a  void  foreclosure 
sale  and  goes  into  poaBession  is  a  mortgagee  in 
possession,  regardless  of  the  consent  of  the  mort- 
gagor. 

2.  Where  a  mortgagee  in  good  faith  purchas- 
ed at  a  foreclosure  sale  and  went  into  posses- 
sion in  ignorance  of  the  existence  of  chilaren  of 
the  deceased  mortgagor,  and  who  were  not, 
therefore,  made  parties  to  the  foreclosure  suit, 
the  children  were  not  entitled  to  defeat  the 
mortgage,  as  to  their  interest  in  the  property, 
without  paying  the  mortgage  debt. 

3.  Where  a  mortgagee  in  good  faith  purchas- 
ed at  a  foreclosure  sale  and  went  into  posses- 
sion in  ignorance  of  the  exi.'itence  of  children 
of  tbe  deceased  mortgagor,  who  were  not  made 
parties  to  the .  foreclosure  suit,  the  mistake  is 
one  as  to  which  equity  will  grant  relief. 

4.  Where  a  mortgagee  in  good  faith  purchased 
at  foreclosure  and  went  into  possession  in  igno- 
rance of  the  existence  of  chilaren  of  the  deceas- 
ed mortgagor,  his  act  in  seeking  relief  as  soon 
as  the  facts  were  discovered,  by  filing  a  peti- 
tion in  the  foreclosure  case  for  vacation  of  the 
proceedings,  and  for  leave  to  file  an  amended 
complaint,  making  the  children  imrtjes,  was  tbe 
proper  course. 

5.  Limitations  do  not  run  against  a  mortgagee 
In  iKissession  under  a  void  foreclosure  sale. 

Appeal  from  Superior  Court,  Spokane 
County:    William  E.  Bichardson,  Judge. 

Suit  by  the  Investment  Securities  Company 
against  Phoebe  D.  Adams  and  others  to  fore- 
close a  mortgage.  Prom  the  decree,  plaintiff 
appeals.    Modified. 

Hamblen,  Lund  ft  Gilbert,  for  appellant 
Hartson  &  Holloway,  for  respondents. 

HADLET,  J.  In  1890  one  James  M.  Ad- 
ams and  Phoebe  D,  Adams,  bis  wife,  execut- 
ed tbeir  promissory  notes,  and  mortgage  se- 
curing tbe  same,  to  tbe  Jarvls-Conklln  Mort- 
gage Trnst  Company.  Said  James  M.  Adams 
afterwards  died,  and  Phcebe  D.  Adams,  his 
widow,  became  the  administratrix  of  his  es- 
tate. The  said  mortgagee  also  assigned  tbe 
mortgage  to  the  Investment  Securities  Com- 
pany, and  upon  default  In  payment  the  latter 
brought  this  suit  In  189?  to  foreclose  tbe 
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mortgage.  Pbcebe  D.  Adams,  In  taer  own 
right  and  also  as  admlnstratrlx,  was  made  a 
party  defendant  Decree  of  foreclosure  was 
entered,  and  tbe  property  nunrtgaged  was  or- 
dered sold  to  satisfy  tile  Judgment  At  sher- 
iff's sale.  In  pursuance  of  sucb  order,  tbe 'said 
plaintiff  bid  in  tbe  property,  and  tbe  sale  was 
thereafter  duly  confirmcid,  whereupon  tbe 
plaintiff  entered  into  possession  of  the  mort- 
gaged premises.  This  was  followed  by  a 
deed  from  tbe  sheriff  to  tbe  North  American 
Trust  Company,  the  assignee  and  successor 
in  Interest  of  the  plaintiff,  wbo  also  entered 
Into  possession,  and  has  since  retained  and 
now  holds  peaceable  possession  of  the  prem- 
ises. The  mortgaged  land  was  the  communi- 
ty property  of  tbe  said  Phoebe  D.  Adams  and 
of  her  said  deceased  husband.  The  husband 
died  intestate,  and  left  surviving  him,  as  bis 
heirs  at  law,  Harry  M.  Adams,  a  son,  and 
Edith  D.  Adams  and  Lelah  M.  Adams,  daugh- 
ters, all  children  of  the  deceased  and  of  bis 
said  wife,  Phoebe  D.  Adams.  Said  children 
were  not  made  parties  to  tbe  foreclosure  suit 
The  foreclosure  and  sale  occurred  in  1897, 
and  possession  of  the  premises  continued  as 
aforesaid  until  1002,  when  the  said  plaintiff, 
joined  by  its  said  assignee,  filed  a  petition  in 
the  foreclosure  cause,  asking  that  the  decree 
heretofore  rendered  be  set  aside  and  all  pro- 
ceedings canceled;  also  asking  leave  to  file 
an  amended  complaint,  joining  tbe  said  chil- 
dren of  ttie  mortgagors  as  parties  defendant. 
Tbe  petition  alleges  that  at  the  time  of 
bringing  the  suit,  in  1897,  the  plaintiff  was 
not  aware  of  tbe  existence  of  said  children, 
and  believed  that  said  Pbcebe  D.  Adams  was 
tbe  sole  belr  of  the  deceased,  James  M.  Ad- 
ams; that  when  It  purcha.sed  tbe  property 
at  sheriff's  sale  the  plaintiff  believed  that  It 
would  receive  tbe  whole  of  the  premises,  and 
the  bid  was  made  upon  that  assumption; 
that  tbe  said  North  American  Trust  Company 
believed  the  same  when  it  accepted  tbe  as- 
signment of  the  certificate  of  sale  from  the 
plaintiff,  and  when  it  afterwards  accepted 
the  sheriff's  deed;  that  the  petitioners  first 
obtained  knowledge  of  the  existence  of  said 
children  In  June,  1902;  and  that  they  im- 
mediately employed  counsel  to  prepare  and 
file  their  petition  for  relief  as  aforesaid.  On 
the  written  stipulation  of  counsel  for  the  pe- 
tioners  and  also  for  Phoebe  D.  Adams,  the 
said  petition  was  granted.  Such  an  amend- 
ed complaint  was  thereafter  filed,  alleging 
substantially  the  above  facts ;  also  showing 
tbie  amount  of  rents  collected  and  taxes  and 
•expenses  paid  during  the  period  of  posses- 
sion held  by  the  said  plaintiff  and  Its  as- 
signee. The  said  children  of  the  mortgagors 
answered  the  amended  complaint,  and  alleged 
that  ever  since  the  death  of  their  father 
they  have  been  the  owners  In  fee  simple  and 
entitled  to  the  possession  of  an  undivided 
half  Interest  in  said  mortgaged  land;  that 
the  plaintiff  entered  Into  possession  wlthovit 
right  and  without  consent  of  said  defendants, 
has  collected  the  rents  and  profits,  and  has 
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failed  to  tcconnt  tberefor.  Prayer  Is  made 
(or  au  acconntlnc  aa  to  one-haU  tbe  renta  and 
proflta,  and  also  for  a  decree  that  said  de- 
fendants are  the  owners  of  an  nndlvlded  half 
of  said  land,  free  and  clear  of  any  claim  of 
plaintiff,  and  also  declaring  that  the  plains 
tUTs  cause  of  action,  as  set  forth  in  the 
amended  complaint,  is  barred  aa  to  said  de- 
fendants. The  cause  was  tried  under  the 
amended  complaint  and  answer  thereto,  and 
resulted  in  a  decree  of  foreclosure  as  against 
Phoebe  D.  Adams  and  an  imdlvlded  half  of 
the  mortgaged  land,  bat  sustaining  the  con- 
tention of  the  defendants,  the  children  of  the 
mortgagors,  and  awarding  to  them  the  own- 
ership of  the  other  nndlrided  half  of  the 
property,  free  from  any  claim  of  plalntUt 
From  such  decree  the  plaintiff  has  appealed. 

It  is  the  position  of  respondents  that  at  the 
time  of  the  entry  of  the  decree  against 
Pbcebe  D.  Adams,  and  until  the  execution 
sale  of  her  interest,  she  and  respondents  were 
tenants  in  common ;  that  the  decree  of  fore- 
closure as  to  the  interest  of  Mrs.  Adams  was 
valid,  and  that  when  appellant  acquired  her 
title  It  was  as  much  entitled  to  the  pos- 
session as  were  the  respondents ;  that  being 
a  tenant  In  common  with  respondents,  and 
occupying  the  real  estate,  did  not  prevent 
the  running  of  the  statute  of  limitetlons 
against  the  mortgage  upon  resiKtndenta'  in- 
terest Such  must  also  have  been  the  view 
of  the  trial  court.  Appellant,  upon  the  other 
band,  contends  that  it  became  a  mortgagee 
In  possession  after  the  sale  under  the  former 
decree,  and  that  the  statute  did  not  run  tot 
that  reason.  It  is  well  settled  that  the  stat- 
ute of  limitations  does  not  run  against  the 
mortgage  debt  when  the  mortgagee  is  in  pos- 
session as  such.  Spect  v.  Spect  (Cal.)  26  Pac. 
208,  18  L.  R  A.  187,  22  Am.  St  Rep.  814; 
Den  ▼.  Wright  U  Am.  Dec.  S4& 

The  real  question  here  Is,  was  appellant  a 
mortgagee  in  possession?  Much  has  been 
said  by  the  authorities  as  to  what  la  neces- 
sary to  constitute  one  a  mortgagee  in  posses- 
sion. It  has  been  often  held  that  the  consent 
or  agreement  of  the  mortgagor  is  necessary, 
before  a  mortgagee  can  take  and  hold  pos- 
session as  such.  But  It  has  also  been  held 
that  such  assent  or  agreement  may  be  implied 
from  conduct  or  circumstances.  Rogers  t. 
Benton  (Minn.)  88  N.  W.  765,  12  Am.  St 
Rep.  618.  To  the  same  effect  is  Jelllson  v. 
Halloran  (Minn.)  46  N.  W.  832.  Later  the 
same  court  squarely  held  that  after  a  default 
in  a  mortgage,  when  the  mortgagee,  in  ap- 
parent good  faith,  makes  a  void  foreclosure, 
and  takes  possession  under  cover  of  such  pro- 
ceedings, he  is  a  mortgagee  in  possession, 
and  is  entitled  to  all  the  rights  of  such, 
whether  he  takes  possession  with  or  without 
the  consent  either  express  or  implied,  of  the 
mortgagor.  Backus  v.  Burke  (Minn.)  65  N. 
W.  459.  The  same  was  held  in  Cooke  t. 
Cooper  (Or.)  22  Pac.  945.  7  L.  R.  A.  273,  17 
Am.  St  Rep.  700.  The  latter  decision,  after 
citing  a  number  of  New  Zork  cases,  concludes 


Its  argument  upon  the  subject  aa  follows: 
"It  results,  therefore,  that  while  a  mortgagee 
la  not  permitted  to  maintain  a  poeaeaaory  ac- 
tion to  recover  the  mortgaged  premises  by 
reason  of  the  default  of  the  mortgagor,  atlll, 
if  he  can  make  a  peaceable  entry  apon  the 
mortgaged  premises  after  condition  br(Aen, 
he  may  do  so,  and  may  maintain  such  posses- 
sion against  the  mortgagor  and  evoy  parson 
claiming  under  him  subsequent  to  the  mort- 
gage, subject  to  be  defeated  only  by  the  pay- 
ment of  his  debt  This  view  of  the  law  in  no 
manner  interferes  with  the  Just  righte  of  the 
mortgagor,  and  at  tlie  same  time  it  does  not 
sacrifice  the  interest  of  the  mortgagee  to  the 
merest  technlcalitlee  of  the  law,  which  have 
sometimes  been  permitted  to  prevail,  and  the 
mortgagee  turned  out  of  possession,  stripped 
both  of  the  property  and  his  mortgage  debt 
as  well."  The  role  thus  followed  in  the 
above  cases  seems  to  be  in  harmony  with 
just  principles.  It  la  based  upon  the  prin- 
ciple that  u  the  mortgagor  asks  relief  in 
equity,  be  must  first  do  equity;  that  is  to 
say,  pay  the  debt  No  claim  is  made  that 
the  debt  was  ever  paid  in  the  case  at  bar. 
Upon  what  equlteble  principle  can  respond- 
ente  ask  relief  until  they  have  paid  the  debt? 
They  became  ownow  of  the  land  subject  to 
the  mortgage  lien,  and,  Inaamnch  as  the  mort- 
gagee in  good  ftiltb  took  and  holds  posses- 
sion under  an  attempted  foreclosure  after 
condition  broken,  we  think  he  should  be  held 
to  be  a  mortgagee  In  possession,  and  entitled 
to  receive  equitable  treatment  from  respond- 
ents. Such  holding  is  sustained  by  the  an- 
thorlttes  cited  above,  and,  since  they  seem 
«ninently  reasonable  and  Joat,  we  shall  fol- 
low them. 

The  purchaser  at  m  mortgage  sale  which  la 
▼old  for  any  reason  becomes  the  assignee  of 
the  mortgage  and  the  debt  secured  thereby. 
Smithson  Land  Go.  v.  Brautlgam,  16  Wash. 
174,  47  Paa  484 ;  Bryan  v.  Braslna,  162  U.  8. 
415,  16  Sup.  Ct  803,  40  L.  Ed.  1022.  It  fol- 
lows that  when  appellant  purchased  at  the 
sheriff's  sale,  its  ownership  of  the  mort- 
gage still  continued,  and  the  lien  was  unex- 
tinguished. In  such  case,  where  a  mistake 
has  been  made,  this  court  intimated  at  the 
conclusion  of  the  opinion  in  Anrnd  v.  Scandi- 
navian-American Bank,  27  Wash.  16,  67  Paa 
864,  that  equity  will  grant  relief.  That  a 
mistake  was  made  in  the  case  at  bar  was 
manifest  The  court  found  that  at  the  time 
this  action  was  commenced  the  appellant  was 
not  aware  of  the  existence  of  respondents,  as 
h^rs  of  the  deceased  mortgagor,  and  that 
they  were  therefore  not  made  defendants.  It 
was  further  found  that  appellant  and  Its 
successors  in  interest  proceeded  in  good  faltli, 
relying  upon  the  belief  that  the  foreclosure 
proceedings  carried  the  whole  premises. 
There  must  be  relief  in  equity  from  such  a 
misteke.  Relief  was  sought  as  soon  as  the 
facts  constituting  the  misteke  were  discov- 
ered. The  course  pursued,  as  we  have  seen, 
was  by  petition  in  the  foreclosure  case  for 
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vacation  of  the  former  proceedings,  and  for 
leave  to  file  an  amended  complaint,  making 
the  heirs  parties.  The  course  pursued  Is  sup- 
jjorted  by  the  following:  Goodenow  v.  Ewer, 
16  CaL  461,  76  Am.  Dec.  540 ;  Boggs  v.  Har- 
grave,  16  Cal.  660,  76  Am.  Dec.  561 ;  Burton 
V.  Uee,  21  Cal.  88.  The  foreclosure  shoald 
therefore  proceed  under  the  amended  com- 
plaint Inasmuch  as  the  appellant  is  a  mort- 
gagee In  possession — such  possession  having 
been  held  since  1897 — the  statute  has  not 
l>een  running  against  the  mortgage  mean- 
while, and  tlie  action  is  not  barred  as  to  re- 
spondents' interest  The  decree  of  foreclo- 
sure should  cover  the  whole  of  the  mortgaged 
premises. 

The  cause  is  remanded,  with  instrnctlons 
to  modify  the  decree  and  proceed  in  accord- 
ance herewith. 

MOUNT,  C.  J.,  and  FULLERTON,  and 
DUNBAR,  JJ.,  concur. 


PEASE  ▼.  BUCKLEY. 
(Supreme   Court  of  Washington.     Feb.   23, 

1905.) 
QTrTEnne  titlb— pleading— disclaimbb— 

COSTS. 

Since  an  action  to  quiet  title  will  lie 
against  unfounded  adverse  claims,  as  well  as 
(hose  founded  on  a  perfect  title,  where  defend- 
ant, sued  in  an  action  to  quiet  title,  answered, 
setting  up  a  judgment  in  a  former  tax  proceed- 
ing as  res  judicata  against  her  rights,  and  al- 
leged that  she  claimed  no  interest  or  estate  "ac- 
(iuired  since  the  tax  foreclosure  suit  was  com- 
menced," thereby  impliedly  admitting  that  she 
did  claim  an  interest  adverse  to  plaintiff  found- 
ed on  rights  acquired  prior  to  such  proceeding,  it 
was  not  error,  on  rendering  judgment  in  favor 
of  plaintiff  on  the  pleadings,  to  award  costs 
against  defendant 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  H.  Snell,  Judge. 

Action  by  John  A.  Pease  against  Anna 
C.  Buckley.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Frank  D.  Nash,  for  appellant.  Edward 
E.  CusUman  and  K.  F.  I^ffoon,  for  respond- 
ent 


FULLERTON,  J.  This  is  an  action  to 
quiet  title.  The  complaint  of  the  respond- 
ent, who  was  plaintiff  l>elow,  is  the  ordinary 
one  in  such  cases.  The  appellant  answered 
as  follows  (omitting  formal  parts):  "That 
heretofore,  and  on  April  8,  1002,  in  an  action 
then  pending  in  the  superior  court  of  Pierce 
county,  Washington  (No.  W6  of  tax  foreclo- 
sure cases),  in  which  action  John  A.  Pease, 
the  plaintiff  herein,  was  plaintiff,  and  Anna 
C.  Buckley  and  others  were  defendants, 
brought  to  foreclose  a  tax-sale  certificate 
for  taxes  for  the  year  1807.  and  the  lien  of 
other  taxes,  alleged  to  have  been  paid  by 
plaintiff,  levied  and  assessed  against  the 
property  described  in  the  complaint  herein, 
with  other  property  in  Buckley's  Addition 


to  Tacoma,  judgment  and  decree  was  ren- 
dered upon  personal  service  of  the  summons 
upon  the  defendant  herein  within  the  state 
of  Washinifton  for  the  sum  of  $174.76,  taxes, 
interest,  and  penalty  found  to  be  due,  and 
$12  costs,  which  sums  were  decreed  to  be  a 
lien  npon  the  property  described  In  the  com- 
plaint herein  and  the  other  property  describ- 
ed In  said  action,  and  In  said  judgment  and 
decree  the  property  described  In  the  com- 
plaint herein  was  directed  to  be  sold  to  pay 
said  judgment  and  decree;  that  said  judg- 
ment is  tmreversed,  and  no  appeal  has  been 
taken  therefrom;  that  on  April  19,  1902, 
pursuant  to  the  direction  contained  in  said 
decree,  all  of  the  property  described  In  the 
complaint  herein  was  sold  to,  and  bid  off  by, 
plaintiff,  and  a  deed  therefor  was  issued  and 
delivered  to  him,  and  plaintiff  went  Into  pos- 
session of  the  property  described  in  the 
complaint  herein  by  virtue  of  said  judgment, 
sale,  and  deed;  that  defendant  has  acquir- 
ed no  title  or  Interest  In  the  property  describ- 
ed In  the  complaint  herein  since  said  tax 
foreclosure  suit  was  commenced,  and  she 
claims  no  estate  or  interest  in  said  property 
acquired  since  said  tax  foreclosure  suit  was 
commenced.  Defendant  pleads  and  alleges 
that  said  tax  foreclosure  judgment,  sale, 
and  deed  constitute  a  bar  to  this  action,  and 
alleges  that  plaintiff  Is  estopped  by  said  judg- 
ment sale,  and  deed  from  and  ought  not  to 
be  permitted  to  maintain  this  action."  On 
the  filing  of  the  answer  the  respondent  mov- 
ed for  judgment  on  the  pleadings,  which  mo- 
tion the  court  granted,  rendering  a  judgment 
quieting  the  title  of  the  respondent  against 
the  claims  of  the  appellant;  refusing,  how- 
ever, to  award  costs  against  her. 

The  appellant  argues  that,  Inasmuch  as  the 
judgment  of  foreclosure  in  the  tax  foreclo- 
sure proceedings  was  had  upon  a  personal 
service  in  an  action  in  which  she  made  de- 
fault, it  is  conclusive  of  her  rights  In  the 
iwoperty  in  question;  hence  is  res  judicata 
nnd  a  bar  to  any  subsequent  action  against 
her  relating  to  the  pit^erty.  A  somewhat 
extended  argument  Is  made  In  support  of  the 
contention,  but  this  we  shall  not  attempt  to 
follow.  The  vital  objection  to  the  contention 
is  that  it  overlooks  the  fact  that  an  action 
to  quiet  title  will  lie  against  unfounded  ad- 
verse claims  as  well  as  those  founded  up- 
on the  most  perfect  title.  The  answer  of 
the  appellant  it  will  be  noticed,  does  not 
deny  that  she  is  making  an  adverse  claim  to 
the  property.  What  she  does  say  is  that  she 
claims  no  estate  or  interest  "acquired  since 
the  tax  foreclosure  suit  was  commenced"; 
imidledly  admitting  that  she  does  claim 
an  estate  and  interest  adverse  to  the  re- 
spondent, although,  perhaps,  confined  to  es- 
tates or  interests  founded  upon  rights  ac- 
quired prior  to  the  foreclosure  proceedings. 
Against  these  claims  the  action  would  lie. 
It  may  be  that  had  the  appellant  denied  the 
allegations  of  the  complaint,  and  filed  a  com- 
plete disclaimer,  she  would  have  been  entl- 
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tied  to  go  to  proofs  apon  ber  denials  and 
to  costs,  and  a  dismissal  of  the  action,  had 
tbe  respondent  failed  to  estaUUb  bis  allega- 
tion tbat  she  bad  made  adverse  claims,  but 
she  Is  not  entitled  to  such  a  Judgment  sim- 
ply because  the  record  shows  that  the  ad- 
verse claims  she  did  make  are  unfounded. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


REDDING  V.  ANDERSON. 

(Supreme  Court  of  Washington.      Feb.   25, 
1903.) 

PABTNERSIIIP— DISSOLUTION— BECEIVERS. 

Where,  in  a  suit  to  dissolve  a  partnership, 
its  existence  was  establislied  on  application  for 
receiver,  ond  defendant  denied  the  same  and 
had  assumed  entire  management  of  tbe  business, 
and  had  wranfrfuUy  excluded  plaintiff  from  all 
participation  therein,  plaintiff  was  entitled  to 
the  appointment  of  a  receiver  pendente  lite. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  ^  700.J 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  M.  A.  Redding  against  .John  An- 
derson. From  a  Judgment  iu  favor  of  plaln- 
tllT,  defendant  appeals.     Affirmed. 

A.  A.  Anderson  and  Tucker  &  Hyland,  for 
appellant.  Allen,  Allen  &  Stratton,  for  re- 
si)ondent 

RUDKIN,  J.  This  vf&a  an  action  for  the 
dissolution  of  a  partnership  and  for  the  ap- 
pointment of  a  receiver  to  wind  up  its  af- 
fairs. The  complaint  alleges.  In  substance, 
tbat  the  plaintiff  and  the  defendant  entered 
into  a  copartnership  on  or  about  the  14tb 
day  of  Novomljer,  1903,  for  the  purpose  of 
operating  and  conducting  a  sawmill  and  lum- 
ber business  in  King  county.  Wash.,  under 
the  firm  name  and  style  of  "The  North  Star 
Luml>er  Company,"  sometimes  called  "An- 
derson &  Redding'';  that  the  parties  have 
been  engaged  in  the  conduct  and  manage- 
ment of  such  business  up  to  the  time  of  the 
commencement  of  this  action;  that,  notwith- 
standing said  partnership  agreement,  the  de- 
fendant refuses  to  permit  the  plaintiff  to 
have  any  voice  In  the  management  of  tbe 
affairs  of  the  partnership,  refuses  him  ac- 
cess to  the  books  and  accounts  of  the  firm, 
and  refuses  to  render  any  account  of  the 
partnership  affairs  or  business;  that  the  dis- 
agreement of  the  parties  and  the  conduct  of 
the  defendant  are  such  that  the  partnership 
business  can  no  longer  be  continued;  that 
the  Arm  property  consists  of  a  sawmill  and 
book  accounts  of  tbe  value  of  $6,000.  and  tbe 
firm  Indebtedness  is  from  ?.500  to  $1,0(X);  that 
the  defendant  is  insolvent,  and  has  no  prop- 
erty subject  to  execution  other  than  his  in- 
terest in  the  partnership  property;  and  that, 
imlcsB  a  receiver  is  appointed,  the  firm  prop- 


erty vUl  be  dissipated  and  lost  to  the  pUin- 
tlff,  etc.  The  answer  14,  in  substance,  a  gen- 
eral deniaL  Upon  tbe  filing  of  the  complaint 
an  order  was  made  directing  the  defendant 
to  appear  and  sbow  canae  why  a  reoeiTer 
should  not  be  appointed  to  take  charge  ot  the 
firm  property  pending  the  action  and  nntil 
tbe  further  order  of  tbe  coart  A  bearing 
was  bad  upon  affidavits,  and  the  court  grant- 
ed tbe  prayer  of  the  complaint  and  appointed 
a  receiver.  From  this  order  tbe  defoidant 
appeals  to  this  court. 

Two  questions  are  discussed  In  the  briefs 
of  counsel:  First,  Is  the  testimony  snfflcleut 
to  establish  the  existence  of  the  paKnership? 
and,  second,  should  a  receiver  be  appointed? 

1.  A  great  many  affidavits  were  presented 
at  the  hearing,  mostly  by  tbe  respondent. 
It  would  serve  no  useful  purpose  to  set  forth 
these  affidavits  either  at  length  or  in  sub- 
stance. We  deem  it  sufficient  to  say  that 
the  existence  of  the  partnership  as  alleged 
in  the  comi>laint  was  establisbed  by  a  great 
preponderance  of  the  testimony. 

2.  There  Is  as  little  room  for  doubt  on  the 
second  point.  The  appellant  denies  the  ex- 
istence of  tbe  partnership,  has  assumed  the 
entire  management  and  control  of  the  part- 
nership business,  and  has  wrongfully  ex- 
cluded the  re!=pondent  from  all  participation 
therein.  "In  an  action  between  partners, 
where  fraudulent  condi:et  Is  alleged,  and 
where  a  partner  has  been  wrongfully  ex- 
cluded from  participating  in  tbe  management 
of  the  Arm  business,  and  the  like,  and  where, 
from  the  nature  of  the  partnership  agree- 
ment, it  Is  apparent  that  a  dissolution  must 
ultimately  be  decreed,  a  court  of  equity  will 
unhesitatingly  appoint  a  receiver."  Cole  v. 
Price,  22  Wash.  18,  60  Pac.  ira,  and  cases 
cited.  "In  actions  fM  the  dissolution  of 
partnerships  and  the  winding  up  of  their  af- 
fairs, the  fact  that  one  partner  has  excluded 
the  other  from  participation  In  the  profits  of 
the  business,  or  from  his  share  in  its  man- 
agement and  control,  has  always  been  re- 
garded as  one  of  the  strongest  grounds  for 
equitable  relief  by  the  appointment  of  a  re- 
ceiver." High  on  Receivers  (8d  Ed.)  {  522 
et  seq. 

There  Is  no  error  in  tbe  record,  and  the 
order  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  HADLEY,  JJ.,  concur. 


ALBRECHT  et  a!,  v.  CUDIHEB. 

(Supreme  Court  of  Washington.      Feb.   25, 
1905.) 

SALES  JN  BULK  —  VALIDITY  —  STATHTE  —  CON- 
STRUCTION —  "STOCK  OF  OOOD.S,  WABES  OB 
MEBCHANDISE" — CASH    BEOISTEB. 

1.  A  cash  register,  which  is  not  a  part  of  tbe 
goods  kept  for  sale,  is  not  within  Laws  190l, 
p.  222,  c.  109.  making  it  tbe  duty  of  tbe  sellers, 
on  a  sale  of  their  "stock  of  goods,  wares  or  mer- 
chandise" in  bulk,  to  furnish  an  affidavit  to 
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th«  buyers,  giving  a  list  of  their  creditors  at  tha 
time  of  the  sale,  and  declaring  the  sale  fraudu- 
lent and  void  in  the  absence  of  such  affidavit; 
and  the  cash  register  is  not  subject  to  attach- 
ment in  the  bands  of  the  buyers  at  the  suit  of  a 
jndgtpent  creditor  of  the  sellers,  though  no  af- 
fidavit was  made  when  the  sale  was  consum- 
mated. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Ueplevin  by  U.  R.  Albrectat  and  others, 
doing  business  as  Albrecht  Bros.,  against 
Edward  Cudibee.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Roberts  &  Leehey,  for  appellant  Wright 
&  Kelleher,  for  respondents. 

HADLEY,  3.  The  controversy  here  hinges 
upon  the  construction  of  the  so^ialled  sales 
In  bulk  statute,  as  found  in  chapter  109,  p. 
222,  Sess.  Laws  1901.  Prior  to  April  17, 
1902,  Harkins  &  Webb,  copartners,  were  the 
owners  of  a  saloon  In  Seattle,  and  were  en- 
gaged in  selling  liquors  and  cigars  at  re- 
tall.  On  said  day  they  sold  their  saloon  to 
respondents,  together  with  tbe  entire  stock 
of  liquors  and  cigars;  also  all  barroom  fix- 
tures, chairs,  tables,  tools,  and  utensils,  In- 
cluding a  cash  register.  Respondents  imme- 
diately took  possession  of  said  property,  and 
engaged  in  tbe  saloon  business  at  the  same 
place.  They  did  not  require  their  aforesaid 
vendors  to  execute  and  deliver  to  them  the 
affidavit  required  by  the  statute  aforesaid 
as  to  the  names  of  tbe  venders'  creditors, 
and  tbe  amounts  due  tbem.  No  part  of 
the  purcbase  mone.v  was  by  respondents  ai>- 
plled  upon  payment  of  the  vendors'  debts, 
except  a  mortgage  upon  the  stock.  At  tbe 
time  of  the  sale  the  vendors  were  Indebted 
to  the  Queen  C9ty  Cigar  Company,  and  there- 
after tbe  latter  obtained  a  judgment  against 
tbem  tor  ^T7.51.  Thereupon  execution  was 
Issued  upon  said  Judgment,  and  placed  in 
the  hands  of  the  sberitt  of  King  county  for 
levy.  He  proceeded  to  levy  upon  the  afore- 
said cash  register  in  the  possession  of  re- 
spondents, and  took  it  into  his  possession 
by  virtue  of  said  execution.  Respondents 
then  brought  this  suit  for  possession  of  the 
cash  register.  Tbe  cause  was  tried  by  the 
court  on  stipulated  facts.  In  addition  to 
tbe  foregoing,  it  was  stipulated  that  tbe  cash 
register  was  worth  $225,  and  was  used  by 
said  vendors  in  making  up  and  keeping 
their  cash;  also  that  It  was  not  a  part  of  the 
goods,  wares,  and  merchandise  kept  for  sale 
In  said  saloon,  but  was  kept  and  used  only 
for  the  purpose  aforesaid.  Judgment  was 
entered  awarding  the  possession  to  respond- 
ents, and  the  sheriff  has  appealed. 

The  single  question  in  the  case  is,  was  the 
cash  register  such  a  part  of  the  goods  sold 
In  bulk  as  brings  It  within  the  provisions  of 
the  statute  cited?  Under  the  stipulation 
as  to  the  facts,  it  was  not  a  part  of  the  goods 
kept  for  sale.  Tbe  statute  repeatedly  refers 
to  the  goods  which  it  is  intended  to  reach  a» 
"stock   of   goods,   wares   or    merchandise." 


The  common  use  of  the  term  "stock,"  when 
applied  to  the  goods  In  a  mercantile  house, 
refers  to  those  which  are  kept  for  sale.  In 
Curtis  V.  Phillips,  6  Mich.  112,  a  chattel 
mortgage  given  by  a  merchant  upon  "goods 
in  the  store"  was  held  not  to  Include  a  safe 
kept  in  the  store,  but  which  was  not  for  sale. 
It  will  be  observed  that  the  term  "goods  in 
the  store"  is  much  more  comprehensive  than 
the  words  used  in  this  statute.  Substantially 
equivalent  words  are  used  in  tbe  statute, 
but  are  limited  by  the  term  "stock."  A  cash 
register  bears  a  similar  classiflcation  in  its 
relation  to  merchandise  as  a  safe,  and,  if 
such  property  is  not  a  part  of  "goods  in  the 
store,"  it  Is  not  a  part  of  "stock  of  goods, 
wares  or  merchandise"  In  the  store.  The 
cited  case  seems  to  be  directly  in  point. 
Other  cases  bearing  similarly  upon  the  point 
are  Van  Patten  &  Marks  v.  Leonard,  55  Iowa, 
ri20,  8  N.  W.  334;  Kent  v.  Liverpool  &  Lon- 
don Ins.  Co.,  26  Ind.  294,  89  Am.  Dec.  403. 
We  think  the  Legislature  intended  the 
provisions  of  the  statute  to  apply  only  to 
goods  belonging  to  tbe  mercantile  stock  or 
supply  which  is  kept  for  sale.  The  cash  reg- 
ister not  being  such  property,  tbe  Judgment 
of  the  trial  court  was  right,  and  it  is  af- 
firmed. 

MOUNT,   C.   J.,   and   FULLERTON   and 
DUNBAR,  JJ.,  concur. 


McKAT  V.  CALDERWOOD. 

(Supreme  Court  of  Washington.    Feb.  23,  1905.) 

SPECIFIC    PERFORMANCE— FOBU    OF    ACTION— 

SUFFICIE.NCT  OF  COMPLAINT— PART  PEB- 

FORMANCE— JOINT   POSSESSION. 

1.  A  complaint  which  shows  a  cause  of  action 
in  any  form  will  not  be  dismissed,  though  it 
does  not  state  facts  to  warrant  the  equitable 
relief  prayed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  {  137.] 

2.  A  complaint  for  the  enforcement  of  an  ornl 
contract  for  the  purchase  of  land,  which  allege.^ 
a  fair  agreement,  that  plaintiff  took  pos.ses8ion. 
and  labored  thereon  in  making  improvements 
for  a  number  of  years,  paid  off  incumbran<-es. 
and  also  shows  that  a  judgment  against  defend- 
ant could  not  be  collected,  is  sufficient  to  en- 
title plaintiif  to  a  decree. 

3.  The  joint  possession  of  plaintiff  and  de- 
fendant is  sufficient,  on  which  to  base  an  action 
to  enforce  an  oral  contract  to  convey  an  un- 
divided interest  in  the  land  on  the  ground  of 
part  performance. 

Appeal  from  Superior  Court,  Chehalls 
County;  Mason  Irwin,  Judge. 

Action  for  specific  performance  by  Janios 
McKay  against  David  Calderwood.  From  a 
judjiment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  S.  Avej  and  Israel  &  Mackay,  for  ap- 
pellant   W.  H.  Abel,  for  respondent 

DUNBAU,  J.  An  action  to  enforce  spe- 
cific p>erformance  for  the  sale  of  land,  basett 
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upon  an  oral  contract.  The  complaint,  omit- 
ting tlie  formal  part,  is  as  follows: 

"(1)  That  on  or  about  November  28,  1900, 
tbe  defendant  was  tbe  owner  of  the  follow- 
ing described  real  estate,  situate  in  Cheba- 
lis  county,  Washington:  [Description.]  That 
on  said  date  tbe  plaintiff  and  defendant  en- 
tered Into  an  agreement  by  parol  wherein 
and  whereby  it  was  mutually  agreed  that 
plaintiff  should  enter  into  possession  of  said 
premises  Jointly  with  the  defendant,  and 
should  have  and  own  an  undivided  one-half 
interest  therein,  and  be  the  owner  in  fee 
simple  of  such  interest,  which  interest  the 
defendant  agreed  to  convey  to  plaintiff  in 
i-onsideration  of  the  payment  to  the  defend- 
ant of  the  sum  of  |1,000,  and  tbe  further 
payment  of  the  sum  of  $500,  or  such  amount 
as  was  then  due  or  thereafter  due  upon  a 
certain  mortgage  upon  said  premises,  in  said 
sum  of  $500  and  interest,  then  owned  by  one 
Palmer;  and  as  a  part  consideration  the 
plaintiff  was  to,  and  be  agreed  to,  satisfy 
and  discbarge,  and  he  did  satisfy  and  dis- 
charge, all  outstanding  claims  and  obliga- 
tions owing  to  him  by  said  Calderwood. 
That  said  outstanding  claims  and  obliga- 
tions were  owing  by  said  Calderwood  to 
this  plaintiff  on  account  of  work  and  labor 
performed  by  plaintiff,  at  defendant's  in- 
stance and  request,  upon  tbe  said  land.  That 
said  labor  consisted  in  clearing  about  eight 
acres  of  said  land,  and  cutting  the  timber 
upon  about  twelve  acres  of  said  land,  and 
assisting  defendant  In  grubbing  about  three 
acres  of  said  land.  That  said  work  was 
performed  from  time  to  time  during  tbe  pe- 
riod of  five  yeare  next  prior  to  said  agree- 
ment, and  the  reasonable  value  of  said  serv- 
ices was  and  is  the  sum  of  $G50. 

"(2)  That  thereafter,  pursuant  to  said 
agreement,  this  plaintiff  entered  into  the 
possession  of  said  lands  jointly  with  the  de- 
fendant, and  ever  since  has  been  and  still 
is  In  possession  of  said  lauds  under  said 
agreement,  as  the  owner  of  an  undivided  one- 
lialf  Interest.  That  after  entering  into  the 
possession  of  said  lands  this  plaintiff,  with 
the  knowledge  and  consent  of  the  defendant, 
made  numerous  valuable,  permanent  im- 
provements upon  the  said  lauds.  That  at 
the  time  of  entering  into  said  contract  said 
lands  consisted  mainly  of  uniuclosed  wild 
lands,  covered  with  timber  and  underbrush, 
and  that  the  same  was  of  no  value  for  agri- 
cultural purposes.  That  upon  making  said 
<*ontract  and  prior  thereto  this  plaintiff 
commenced  to  and  ever  since  has  cleared, 
cultivated,  and  reduced  said  lands  to  culti- 
vation, and  has  greatly  increased  the  amount 
of  land  in  cultivation  on  said  premises. 
That  the  value  of  his  said  improvements  is 
tbe  sum  of  $1,065.  That  he  has  never  been 
))aid  any  sum  whatsoever  for  said  improve- 
ments. 

"(3)  That  thereafter,  and  on  or  about  Feb- 
ruary 1.  1902,  it  was  mutually  agreed  that 
tiie  said  $500  mortgage,  with  interest  due. 


should  be  taken  np,  and  said  Calderwood 
execute  a  new  mortgage  upon  said  lands  to 
one  Malone  for  the  amount  due  on  said  oth- 
er mortgage,  payable  one  year  after  date, 
and  that  said  plaintiff  should  pay  said  mort- 
gage at  or  before  maturity;  and  It  was  fur- 
ther agreed  between  these  parties  that  said 
$1,000  should  be  paid  at  such  time  as  de- 
fendant desired,  and  that  he  should  be  al- 
lowed interest  on  the  said  $1,000  from  the 
date  of  the  original  agreement  at  the  rate 
of  6  per  cent,  per  annum.  That,  in  pursu- 
ance of  said  agreements,  the  plaintiff,  prior 
to  the  commencement  of  this  action,  fully 
paid  the  said  Malone  mortgage;  the  amount 
paid  by  him  being  the  sum  of  $.'j&4. 

"(4)  That  at  all  times  since  the  making  of 
said  agreements  this  plaintiff  has  been  ready, 
willing,  and  able  to  pay  the  said  sum  of 
$1,000,  with  said  Interest.  That  prior  to 
the  commencement  of  this  action  this  plain- 
tiff tendered  to  the  defendant  said  sum  of 
$1,000,  with  interest  at  6  per  cent,  per  an- 
num from  tbe  date  of  said  original  agree- 
ment, and  tendered  to  the  defendant  tbe 
said  Malone  note  and  mortgage  paid  by 
plaintiff  as  aforesaid,  and  demanded  of  the 
defendant  that  he  execute  to  plaintiff  a  deed 
conveying  to  plaintiff  an  undivided  one-half 
interest  in  the  lands  above  described.  That 
said  defendant  refused  said  tender,  and  re- 
fused to  execute  said  deed,  and  then  and  still 
does  refuse  to  comply  with  said  contract 
upon  his  part.  That  at  all  times  since  the 
entering  into  said  original  contract  this  plain- 
tiff has  paid  more  than  one-balf  of  the  taxes 
assessed  against  said  lands. 

"(5)  That  tbe  defendant  and  the  plaintiff 
are  each  single  men.  That  the  defendant  has 
no  other  property  or  means  6f  value,  and  a 
judgment  against  him  could  not  be  collected 
by  process  of  law  unless  the  lands  above 
described  are  subjected  to  tbe  payment  there- 
of. That  the  plaintiff  has  no  plain,  speedy, 
or  adequate  remedy  at  law.  That  plaintiff 
is  ready,  willing,  and  able  to  perform  all  tbe 
obligations  of  said  contract  upon  his  part,, 
and  herewith  tenders  his  willingness  to  per- 
form any  lawful  conditions  adjudged  by  tbe 
court  to  be  performed  by  him.  Wherefore 
plaintiff  prays  Judgment  that  the  contract 
between  these  parties  be  established  and  ad- 
Judged  valid,  and  that  the  defendant  be  re- 
quired to  execute  jMwper  conveyance  con- 
veying to  this  plaintiff  an  undivided  one- 
half  interest  in  said  lands  according  to  the 
terms  of  the  said  contract,  and  that  this 
plaintiff  be  adjudged  to  be  the  full,  equita- 
ble owner  of  such  an  undivided  one-balf  in- 
terest, and  that  defendant  be  required  to 
accept  said  tenders  and  fully  perform  said 
contract  in  all  respects,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem 
equitable,   including  costs." 

Tbe  defendant  demurred  to  the  complaint 
upon  the  ground  that  it  failed  to  state  a 
cause  of  action.  This  demurrer  was  over- 
ruled by  tbe  court,  whereupon  appellant  an- 


Digitized  by 


Google 


Wash.) 


MoKAT  r.  CALDBBWOOD. 


631 


Bwered  by  both  denial  and  afBrmatire  allega- 
tion; and,  respondent  baring  replied,  the 
cause  went  to  trial,  findings  of  fact  were 
made  by  the  court,  tbe  Issues  were  decided  in 
favor  of  tbe  plaintiff,  and  Judgment  was 
entered  substantially  In  compliance  with  the 
prayer  of  the  complaint.  From  such  Judg- 
ment this  appeal  is  taken. 

It  is  the  contention  of  the  appellant  that 
the  trial  court  should  hare  sustained  tbe  ap- 
pellant's demurrer  to  the  complaint;  that 
the  pleadings  sought  to  set  forth  facts  which, 
under  our  practice,  were  not  sufficient  to 
inroke  the  equity  Jurisdiction  of  the  court; 
and  that  the  petition  should  hare  been  dis- 
missed. The  complaint  in  this  action  could 
not  hare  been  dismissed,  in  any  event  un- 
der the  uniform  rulings  of  this  court,  there 
having  been  a  cause  of  action  stated  in  the 
complaint,  even  though  the  complaint  did 
not  set  forth  facts  to  warrant  eciuitabie  In- 
•  terf  erence  on  the  part  of  the  court.  We  have 
frequently  decided,  in  principle,  that,  under 
the  provisions  of  the  Code,  litigants  cannot 
be  expelled  from  the  court  at  one  door  un- 
der the  burden  of  accumulated  costs,  with 
tbe  admonition  to  enter  tbe  court  at  another 
door  with  another  accumulation  of  costs, 
but  that,  whatever  rights  the  plaintiff  has 
under  the  complaint,  conceding  its  allega- 
tions to  be  true,  will  be  tried  out  by  the 
court,  and  the  proper  Judgment  in  the  cause 
rendered.  But  we  think,  unhesitatingly,  that 
this  complaint  states  a  cause  of  action  in  eq- 
uity. It  is  true  that  it  Is  an  attempt  to  en- 
force specific  performance  of  a  contract 
which  is  void  In  law,  through  the  equitable 
doctrine  of  part  performance.  It  is  also 
true,  as  is  stated  by  Judge  Pomeroy  in  his 
work  on  Contracts,  as  quoted  on  page  21  of 
appellant's  brief,  that:  "In  every  case  where 
tbe  doctrine  of  part  performance  has  been 
applied,  the  elements  of  a  constructive  fraud 
will  be  found  to  exist;  and.  In  the  absence 
of  these  elements,  equity  always  refuses  to 
interfere.  Tlicre  must  be  acts  of  such  a  na- 
ture that  tbe  plaintiff  cannot  be  replaced  in 
his  original  position  or  adequately  compen- 
sated in  damages."  In  short,  it  may  be  con- 
ceded that,  where  part  performance  is  re- 
lied upon  to  take  a  parol  agreement  for  the 
sale  of  land  out  of  the  statute  of  frauds,  the 
burden  Is  imposed  upon  the  party  pleading 
the  part  performance  to  show  acts  unequivo- 
cally referring  to  and  resulting  from  that 
agreement — acts  such  as  would  not  hare 
been  done  unless  with  a  direct  view  to  the 
performance  of  that  very  agreement.  But 
testing  the  complaint  by  these  rules,  we 
think  it  is  sufficient.  Certainly  the  element 
of  a  constructive  fraud  is  found  in  the  alle- 
gations of  the  complaint.  The  plaintiff,  un- 
der a  fair  agreement,  entered  into  the  pos- 
session of  the  land,  expended  his  labor  there- 
on for  a  term  of  years,  paid  out  his  mon- 
ey for  the  purpose  of  releasing  obligations 
against  the  land;  and,  if  tlie  allegation  of 
the    complaint   is    true,    that    a    judgment 


against  the  defendant  could  'not  be  collected 
by  process  of  law,  then  the  other  condition 
mentioned  by  the  learned  author  above  quot- 
ed obtains,  because  tbe  plaintiff  cannot  be 
replaced  in  his  original  position  or  adequately 
compensated  in  damages. 

It  is  contended  by  the  appellant  that  tiie 
possession  shown  in  this  case  was  not  sufii- 
cieut  possession  to  Justify  the  interference  of 
a  court  of  equity,  or  to  constitute  a  part  per- 
formance of  the  contract,  sufficient  to  relieve 
the  contract  from  the  operation  of  the  statute 
of  frauds.  Possession,  under  the  authorities, 
is  not  always  a  necessary  element  to  con- 
stitute part  performance.  The  rule  is  laid 
down  by  Mr.  Pomeroy,  in  section  117,  as 
follows:  "It  has  been  said  in  some  Judicial 
decisions  that  possession  Is  an  Indispensable 
element  in  the  part  performance  of  a  verbal 
contract  for  the  sale  of  land — in  other  words, 
that  the  part  performance  of  such  a  contract 
is  impossible  without  a  change  of  possession; 
but  this  conclusion  is  clearly  Incorrect. 
Many  other  acts,  without  a  possession,  fully 
satisfy  all  the  requisites  of  a  part  perform- 
ance. It  is  not  essential  that  the  contract 
should  expressly  stipulate  for  the  delivery  of 
possession.  If  the  possession  is  taken  in 
pursuance  and  execution  of  the  agreement 
and  with  the  knowledge  of  tbe  vendor,  it  is 
a  good  part  performance,  although  the  con- 
tract be  silent  in  respect  to  it.  As  pos- 
session alone  is  sufficient,  a  fortiori  posses- 
sion delivered  by  the  vendor,  or  taken  with 
his  knowledge  and  consent  when  accom- 
panied by  other  acts  on  the  part  of  the  plain- 
tiff, constitutes  a  part  performance  of  the 
most  effectual  and  conclusive  character,  as 
possession  and  payment  of  the  purchase 
price  in  whole  or  in  part,  or  possession  and 
the  making  of  valuable  improvements  on 
the  land."  The  same  author,  in  section  12(i, 
in  speaking  of  another  branch  of  this  case, 
which  is  involved  in  the  allegation  of  im- 
provements having  been  made  upon  the  land 
by  the  plaintiff,  says:  "The  making  of  val- 
uable improvements  on  the  land  by  a  ven- 
dee or  lessee  in  pursuance  of  the  agreement, 
and  with  the  knowledge  of  the  other  party, 
is  always  considered  to  be  tbe  strangest  and 
most  unequivocal  act  of  part  performance 
by  which  a  verbal  contract  to  sell  and  con- 
vey or  to  lease  is  taken  out  of  the  statute. 
It  is  very  plain  that  such  proceedings  sat- 
isfy the  equitable  principle  upon  which  the 
doctrine  of  part  performance  rests  much 
more  completely  than  a  mere  possession 
does."'  And  the  universal  rule  Is  that  pos- 
session and  tbe  making  of  permanent  im- 
provements Is  sufficient  to  invoke  equitable 
ad. 

Neither  Is  there  anything  In  appellant's 
contention  that  the  possession  alleged  in  tlie 
complaint  was  not  a  sufficient  possession, 
because  it  was  a  Joint  possession,  and  the 
authorities  cited  are  not  at  all  in  point.  Of 
course,  the  vendee  under  a  parol  contract 
calling  for  tbe  entire  fee  may  not  rely  upoi* 
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a  joint  possession  or  a  divided  iwssesslon; 
bnt  In  this  case  the  contract  was  only  for  an 
undivided  interest  in  the  real  estate,  and  no 
authorities,  vre  think,  would  hold  the  ven- 
dee to  a  possession  which  was  absolutely 
unqualified  and  undivided,  and  which  be 
would  not  have  a  right  to  under  his  contract. 
We  thinlk  there  was  a  sufficient  demand, 
as  shown  by  the  whole  record,  and,  upon  the 
questions  of  fact,  a  perusal  of  the  record 
■satisfies  us  that  the  facts  found  by  the  conrt 
were  Justified  by  the  testimony,  and  that 
the  judgment  properly  followed  such  find- 
ings of  fact.    It  is  therefore  affirmed. 

MOUNT,   C.   J.,    and  FULLERTON   and 
HADLEY,  JJ.,  concur. 


MORRISON  V.   SHIPPEN  et  al.     (LEWIS, 
Intervener). 

(Supreme  Court  of  Washington.    Feb.  23, 1905.) 

TAXATION— DELINQUENT    CEBTIFICATB8  —  FOBE- 
CLOSURE—PABTIES— DESIGNATION. 

Where  property  sought  to  be  taxed  had 
belonged  to  E.  S.  in  her  lifetime,  a  judgment 
in  proceedings  to  foreclose  a  delinquency  cer- 
tificate was  not  void  because  it  ran  against  E. 
L.  S.,  a  stranger  to  the  title,  and  ail  persons 
unknown  having  or  claiming  an  interest  in  the 
property. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Andrew  Morrison  against  Emily 
L.  ShIppen  and  others.  From  a  judgment 
in  favor  of  plaintiff.  Intervener  Marietta 
Shlpman  Lewis  and  others  appeal.    Aillrmed. 


Lewis  Henry  Legg.  for  appellants. 
McBrlde,  for  respondent 


A.  G. 


PER  CURIAM.  This  Is  an  appeal  from  an 
order  denying  a  motion  to  vacate  a  tax  judg- 
ment It  appears  that  one  Elmily  Shipman 
was  the  owner  of  the  property  in  controversy 
prior  to  her  decease  In  the  year  1895.  F"or 
the  year  1898  the  property  was  assessed  to 
unknown  owners,  and  a  certificate  of  de- 
linquency was  Issued  for  the  taxes  of  that 
year.  The  certificate  stated  that  the  owner 
was  unknown.  The  action  brought  to  fore- 
close this  certificate  of  delinquency  was 
against  Emily  L.  Shippen  and  all  persons  un- 
known, if  any,  having  or  claiming  an  inter- 
est in  the  pr<H)erty.  It  is  CMiceded  that,  if 
the  foreclosure  proceedings  had  t)een  insti- 
tuted against  an  unknown  owner,  the  judg- 
ment would  be  valid;  but  it  is  claimed  that 
by  reason  of  the  fact  that  such  proceedings 
were  against  Emily  L.  Shippen,  a  stranger 
to  the  title,  and  all  persons  unknown,  if  any, 
having  ot  claiming  an  interest  in  the  prop- 
erty, such  proceedings  are  void,  and  should 
be  set  aside.  If  a  tax  foreclosure  against 
an  unknown  owner  is  valid — and  this  court 
has  so  held  in  case  the  property  is  assessed 
to  an  unknown  owner — it  would  seem  to  fol- 


low as  a  matter  of  course  that  a  proceeding 
against  an  unknown  own«  and  others  would 
be  equally  valid. 

The  appeal  Is  without  merit,  and  the  jndg- 
ment  la  affirmed. 


CITT  OP  ABERDEEN  v.  LUCAS  et  aL 

(Supreme  Court  of   Washington.      Feb.  23, 
1905.) 

IfUNICIPAI.  COHPOBATIONft—  STBEET  IMPBOVE- 
MENTS— ASSESSMENT  LIEN  —  FOBECLOSCBE  — 
DEFENSES— VALIDITT  OF  ASSESSMENT — ESTOP- 
PEL —  STATUTE  — NOTICE  — JUBISDICTION  — 
CITY   COUNCIL. 

1.  Objections  to  assessment  proceedings  for 
street  improvements,  going  to  the  regularity  of 
the  proceedings,  rather  than  to  the  jurisdiction, 
cannot  be  urged  as  a  defense  to  an  action  tO' 
foreclose  the  lien. 

2.  Where  property  owners  petition  for  street 
improvements,  and  in  pursuance  thereof  the 
imjirovements  are  made,  they  are  estopped  from 
questioning  the  validity  of  the  proceedings  or 
assessment,  except  on  the  ground  that  the  city 
council  never  had  any  jurisdiction,  or  so  far 
departed  from  established  methods  as  to  oust 
it  of  jurisdiction. 

8.  Where  property  owners  petition  for  a  street 
improvement,  and  in  pursuance  thereof  t'^e  im- 
provement is  made,  they  are  precluded  from 
complaining  ot  mere  irregularities. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1148.] 

4.  Where  an  assessment  for  street  improve- 
ments was  made  in  pursuance  of  proceedings 
taken  under  the  act  of  1893  (Laws  1893,  p.  1U3, 
c.  57)  requiring  a  separate  ordinance  for  each 
improvement,  and  a  notice  sufficient  to  consti- 
tute due  process  of  law  was  given  the  property 
owners,  the  fact  that  the  notice  given  did  not 
conform  to  the  requirement  of  an  ordinance 
passed  under  the  act  of  1890  (Laws  1889-90.  p. 
1.31,  c.  7),  whicli  contemplated  a  general  ordi- 
nance under  which  all  street  improvements  were 
to  be  made,  did  not  deprive  the  city  council  of 
jurisdiction  to  confirm  the  assessment 

Appeal  from  Superior  Court  Chehalis 
County;  A.  E.  Rice,  Judge. 

Action  by  the  city  of  Aberdeen  against  M. 
E.  Lucas  and  another  to  foreclose  the  lien 
of  a  street  improvement  assessment.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

John  C.  Hogan,  for  appellants.  E.  H.  Fox, 
for  respondent 

FULLERTON,  J.  On  December  27,  1880, 
the  appellants  were  the  owners  of  real  prop- 
erty, situated  in  the  city  of  Aberdeen,  which 
was  not  readily  accessible,  because  of  the 
unimproved  condition  of  the  street  upon 
which  the  property  abutted;  and  on  that 
day  they,  together  with  others  similarly  sit- 
uated, petitioned  the  city  council  of  that  city 
to  improve  such  street  at  the  cost  of  the 
property  to  be  benefited,  by  constructing 
thereon  a  plank  roadway  from  the  main 
street  of  the  city  to  a  point  beyond  their 
property.  The  city  cotmcil  acted  npon  the 
petition;  taking  such  steps  as  finally  re- 
sulted In  the  construction  of  the  plank  road- 
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way,  and  the  assessment  of  tiie  cost  there- 
of to  the  proi)erty  deemed  to  be  beneflted 
thereby.  The  assessment  against  the  ap- 
pellants' property  amounted  to  $90.85,  which 
they  refused  to  pay,  and  this  action  was 
brought  to  foreclose  the  assessment  Hen. 

The  appellants  raised  nnmerons  objections 
to  the  assessment  proceedings,  but  as  these, 
with  one  exception,  go  rather  to  the  regular- 
ity of  the  proceedings,  than  to  the  Jurisdic- 
tion of  the  city  council  to  make  the  assess- 
ment, it  is  sufficient  to  say  that  they  are  not 
matters  that  can  be  urged  as  a  defense  to 
the  foreclosure  action,  but,  to  hare  availed 
the  appellants,  they  must  have  been  taken 
before  that  body,  and  an  appeal  taken  there- 
from. Alexander  v.  Tacoma,  35  Wfcsh.  386, 
77  Pae.  686.  Moreover,  the  appellants,  hav- 
ing petitioned  for  the  improvement,  are  es- 
topped from  now  questioning  the  validity  of 
the  proceedings  or  the  assessment,  unless  it 
be  that  the  city  council  never'  had  any  Ju- 
risdiction of  the  proceedings,  ■  or  so  far  de- 
parted from  established  methods  as  to  oust 
It  of  Jurisdiction.  Wliigate  v.  Tacoma,  13 
Wash.  603,  43  Pac.  874.  This  latter  rule 
also  precludes  them  from  oomplalning  of 
mere  irregularities. 

By  a  general  ordinance  enacted  by  the  city 
council  of  the  city  of  Aberdeen,  relating  to 
assessments  for  street  improvements,  It  was 
provided  that  notice  of  the  hearing  on  the 
conflrniatlon  of  the  report  of  the  officers  ap- 
pointed to  apportion  the  assessment  should 
be  given  by  publication,  the  first  publication 
of  which  notice  should  be  at  least  20  days 
before  the  time  fixed  for  the  hearing.  The 
first  publication  of  the  notice  of  the  hearing 
In  this  Instance  was  less  than  20  days  from 
the  date  for  the  hearing,  and  the  appellants 
contend  that  the  notice  is  Jurisdictional,  and 
that  the  failure  to  give  the  required  notice 
worked  a  loss  of  Jurisdiction  In  the  city 
council  to  confirm  the  assessment.  It  may 
be  that  if  the  ordinance  on  which  the  ap- 
pellants rely  was  still  in  force,  and  gov- 
erned the  procedure  for  making  the  street 
Improvement,  their  contention  sliouid  be 
given  effect,  and  this  asses-sment  held  unen- 
forceable. But  this  ordinance  was  passed 
under  the  statute  of  1890  (Laws  1880-90.  p. 
131,  c.  7),  which  evidently  contempiated  a 
general  ordinance  on  the  part  of  municipali- 
ties, under  whlrJi  all  street  improvements 
were  to  be  made,  and  to  which  all  proceed- 
ings should  conform.  The  Legislature  of 
18.03,  however,  enacted  a  new  law  on  the 
subject  (Laws  1893,  p.  103.  c.  57).  By  that 
law,  each  Improvement  required  a  separate 
ordinance,  to  which  the  proceedings  must 
conform,  and  such  was  the  method  pursued 
In  making  this  assessment  The  prior  or- 
dinance was  therefore  of  no  binding  force, 
and  a  compliance  therewith  was  not  neces- 
sary In  order  to  make  a  valid  assessment. 
It  is  not  questioned  that  the  notice  provided 
for  and  given  was  sufficient  to  constitute  due 
process  of  law,  and  it  must  be  held  suffl- 


de&t  to  confer  Jurisdiction  on  the  city  coun- 
cil to  confirm  the  assessment. 
The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLBY  and  DUX- 
BAR,  JJ.,  concur. 


CREECH  et  «1.  v.  HUMPTULIPS  BOOM  Sc 

RIVER  IMP.  CO. 

(Supreme  Court  of  Washington.      Feb.   23, 

1905.) 

NAVIGABLE    WATEB8  —  FLOATING    LOGS  — DAM- 
AGES—MEASUBE — COMPLAINT— 
SUFFICIENCY. 

1.  Where,  in  an  action  for  obstructing  a 
sIouKh,  by  which  plaintiffs  were  prevented  from 
floating  their  logs,  the  complaint  charged  that 
plaintiffs  were  greatlj  delayed  in  marketing  the 
same,  were  put  to  great  expense  by  reason  of 
the  obstruction,  were  unable  to  use  their  log- 
ging engine  which  was  on  the  land,  were  unable 
to  keep  the  hired  help  in  their  camps  employ- 
ed, and  had  been  damaged  in  the  sum  of  $5()0, 
and  would  be  damaged  thereafter  In  the  sum 
of  $25  per  day  until  the  obstruction  was  re- 
moved, the  complaint,  in  the  absence  of  a  de- 
mand for  a  bill  of  particulars  or  a  motion  to 
make  the  same  more  definite  and  certain,  was 
sufficiently  specific  to  entitle  plaintiffs  to  recov- 
er for  the  idleness  of  their  logging  engine  and 
men,  and  for  damages  by  being  compelled  to 
discharge  men  and  employ  others  at  a  higher 
rate  of  wages. 

2.  The  obstruction  of  the  slough  by  defend- 
ant's logs,  etc.,  preventing  plaintiffs  from  pass- 
ing their  logs  through,  was  tho  natural  and 
proximate  cause  of  such  items  of  damage. 

3.  Where,  in  an  action  for  damages  t>y  the 
obstruction  of  a  navigable  slough  for  the  float- 
ing of  logs,  defendant  denied  that  the  slough 
was  navigable  for  a  public  highway,  and  claim- 
ed the  absolute  right  to  use  and  obstruct  the 
same  under  a  lease  from  the  abutting  projperty 
owner,  plaintiffs'  damages  were  not  limited  to 
the  rea.sonabIe  cost  of  removing  the  obstructions 
and  such  further  damages  as  resalted  in  the 
delay  of  their  business  during  the  length  of  time 
reasonably  necessary  for  such  removal. 

Appeal  from  Superior  Court,  Chehalis 
County;   Mason  Irwin,  Judge. 

Action  by  J.  S.  Creech  and  others,  against 
the  Iluniptulips  Boom  &  River  Improve- 
ment Company.  From  a  Judgment  In  favor 
of  plaintiffs,  defendant  api)eals.    Affirmed. 

John  C.  Hogan,  for  appellant  J.  B. 
Bridges,  for  respondents. 

RUDKIN,  J.  This  was  an  action  to  recov- 
er damages  caused  by  the  obstruction  of  a 
navigable  stream  or  slough.  The  complaint 
alleged  generally  that  the  plaintiffs  had  pur- 
chased a  quantity  of  merchantable  timber 
in  Chehalis  county,  and  that  under  the  con- 
tract of  purchase  they  were  required  to  re- 
move the  timber  from  the  laud  within  one 
year  from  date  of  purchase,  and  that  the 
only  practicable  or  available  way  to  remove 
the  timber  from  the  place  of  purchase  to 
market  was  through  a  certain  slough  con- 
nected with  the  Chehalis  river,  and  thence 
down  the  river  to  the  mills ;  that  this  slougli 
was  navigable  for  the  purpose  of  floating 
logs;   that  the  defendant  company  fiad  stor- 
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ed  large  qnantltles  of  logs  in  this  navigable 
slough,  thereby  wholly  obstructing  the  same, 
so  that  the  plaintiffs  for  a  long  period  of 
time  were  unable  to  use  the  slough  for  the 
purpose  of  floating  their  logs  to  market; 
that  the  plaintiffs  had  reijuested  the  defend- 
ant company  to  remove  its  logs  so  stored  In 
the  slough  In  question,  and  to  cease  obstruct- 
ing the  same,  but  that  the  defendant  com- 
I>any  failed,  neglected,  and  refused  so  to  do 
for  a  period  of  more  than  six  weeks;  that 
the  plaintiffs  bad  cut  a  large  quantity  of 
the  timber  so  purchased,  and  sawed  the 
same  into  logs  and  piling,  and  were  in  great 
need  of  placing  the  same  in  said  slough  for 
the  purpose  of  transporting  the  same  to  mar- 
ket, but  were  unable  to  do  so  by  reason  of 
the  obstructions  complained  of;  that  at  va- 
rious times  during  the  30  days  prior  to  the 
commencement  of  this  action  the  plaintiffs 
had  notified  the  defendant  company  of  their 
desire  to  place  their  timber  in  the  waters  of 
said  slougb,  and  had  notified  the  defendant 
company  that  the  plaintiffs  were  greatly  dam- 
aged by  said  obstructions;  that  they  had 
cut  large  quantities  of  logs  and  piling,  and 
that  they  were  In  great  need  of  marketing 
the  same;  that  they  were  greatly  delayed 
and  were  put  to  great  expense  by  reason  of 
said  obstruction ;  that  they  were  unable 
to  use  their  logging  engine  which  was  upon 
said  land,  and  were  unable  to  keep  the  hired 
help  In  their  camps  employed ;  that  the 
plaintiffs  had  been  damaged  in  the  sum  of 
$r)00  by  reason  of  such  obstructions,  and 
would  be  damaged  thereafter  In  the  sum  of 
$25  for  each  and  every  day  until  such  ob- 
struction was  removed.  The  prayer  of  the 
complaint  was  for  an  injunction  and  for 
damages.  At  the  trial  no  claim  was  made 
for  injunctive  relief,  and  the  question  of 
damages  was  tried  before  a  Jury.  B''rom  a 
judgment  entered  uiwn  the  verdict  in  favor 
of  the  plaintiffs,  this  appeal  was  taken. 

Under  the  complaint,  the  substance  of 
which  is  stated  above,  the  respondents  of- 
fered to  prove  the  following  items  of  dam- 
age: (1)  That  their  logging  engine  was  Idle 
for  a  certain  period  of  time;  (2)  that  their 
crew  of  men  was  Idle  for  a  certain  period 
of  time;  and  (3)  that  they  were  compelled 
to  discharge  their  crew  of  men  and  employ 
others  at  a  higher  rate  of  wages — all  be- 
cause of  the  obstructions  complained  of.  To 
this  offer  the  aptjellant  objected  on  the 
ground  that  the  damages  claimed  were  spe- 
cial, and  were  not  specially  or  sufliciently 
pleaded.  In  the  absence  of  a  demand  for  a 
bill  of  particulars  or  a  motion  to  make  the 
complaint  more  definite  and  certain,  we 
think  the  complaint  was  suflaciently  specific 
to  cover  and  admit  proof  of  the  items  of 
damage  claimed.  The  appellant  was  sufla- 
ciently advised  by  the  complaint  that  the  re- 
«IK)ndents  were  damaged,  and  of  the  nature 
;ind  extent  of  the  damages  claimed.  We  are 
•ilso  of  the  opinion  that  the  obstruction  of 
the  slough  was  the  natural  and  proximate 


cause  of  all  such  Items  of  damage.  The 
first  Instruction  complained  of  referred  to 
these  three  items  of  damage,  and,  for  the 
reasons  already  stated,  the  court  committed 
no  error  in  giving  such  iustroction. 

The  appellant  requested  the  court  to  in- 
struct the  Jury  that,  if  they  believed  from 
the  testimony  that  the  slough  in  question 
was  navigable,  and  a  public  highway,  and 
that  the  appellant  obstructed  the  same  by 
placing  logs  therein,  and  that  such  obstruc- 
tion was  specially  injurious  to  the  respond- 
ents, and  that  the  respondents  could  have 
removed  such  obstructions  without  commit- 
ting a  breach  of  the  peace,  and  the  appellant 
did  not  prevent  their  so  doing,  the  respond- 
ents would  not  be  entitled  to  recover  from 
the  appellant  any  greater  amount  of  dam- 
ages than  the  reasonable  cost  of  removing 
the  obstructions  and  such  further  damages 
as  resulted  from  the  delay  of  their  business 
during  such  length  of  time  as  was  reason- 
ably necessary  to  remove  the  same.  The 
appellant  company,  by  its  answer,  at  the 
trial,  and  at  all  times  prior  thereto,  denied 
that  the  slough  In  question  was  navigable, 
or  a  public  highway,  and  claimed  the  abso- 
lute and  exclusive  right  to  use  and  ob- 
struct the  same  under  a  lease  from  the  abut- 
ting property  owner.  Under  these  circum- 
stances there  was  no  error  in  the  refusal  of 
the  court  to  give  the  instruction  requested. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  DUNBAR,  JJ.,  concur. 


STATE  V.  SEXTON. 

(Supreme   Court   of   Washington.     Feb.    18. 

1905.) 

CBIMINAI,  LAW — CONDDCT  OF  TRIAL— DISCBE- 
TION  OF  TKIAL  COURT— APPELLATE  REVIEW — 
OBJECTIONS— WAIVER  —  DE.NTISTRY  —  PRAC- 
TICING WITHOUT  LICENSE— EVIDENCE— SUFFI- 
CIENCY. 

l.Tlie  provision  of  the  dental  law  (Laws 
1901.  pp.  314-318,  c.  152)  making  it  a  crime  to 
practice  dentistry  without  a  license  is  constitu- 
tional. 

2.  Permitting  the  state  to  introduce  further 
testimony  after  having  rested,  on  an  intima- 
tion, in  response  to  a  motion  for  a  nonsuit, 
that  the  evidence  then  introduced  was  insuffi- 
cient, was  within  the  discretion  of  the  court, 
which  would  not  be  reviewed  on  appeal  unless 
abused. 

3.  Evidence  that  one  who  had  no  license  to 
practice  dentistry  cleaned  teeth,  examined  them 
to  give  an  estimate  of  the  cost  of  repairs,  and 
"sounded"  and  "picked"  them,  was  sufficient  to 
justify  a  conviction  of  practicing  dentistry  with- 
out a  license,  in  violation  of  Laws  1901,  pp. 
314-318,  c.  152. 

4.  The  matter  of  regularly  setting  a  case  for 
trial  is  largely  within  the  discretion  of  the 
trial  court,  which  will  not  be  reviewed  on  ap- 
peal unless  abused. 

•5.  Objections  that  defendant  was  not  given 
the  statutory  time  of  one  day  to  plead,  and  was 
forced  to  trial,  cannot  be  first  raised  after  con- 
viction. 
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6.  Permitting  ft  witness,  whose  name  has  not 
been  indorsed  on  the  information  prior  to  the 
trial,  to  testify,  is  largely  within  the  discretion 
of  the  trial  court. 

[Eld.  Note. — For  cases  in  point,  see  yol.  14, 
Cent.  Dig.  Criminal  Law,  {  1416.] 

Appeal  from  Superior  Court,  King  County; 
Henry  L.  Kennan,  .Tudge. 

C.  H.  Sexton  was  convicted  of  practicing 
dentistry  without  a  license,  and  appeals. 
Afflrtned. 

John  R.  Parker  and  E.  J.  Brown,  for  ap- 
pellant   Samuel  R.  Stern,  for  respondent 


ROOT,  3.  Appellant  was  prosecuted  upon 
an  information  charging  him  with  "the 
crime  of  practicing  dentistry  without  a  li- 
cense," in  that  he  did  "treat  a  disease  and 
lesion  of  the  human  teeth,  and  did  correct 
malpositions  of  the  human  teeth  and  jaws 
of  one  R.  A.  Netzer,"  in  violation  of  the  pro- 
visions of  the  Dental  Law  (Laws  1901,  pp. 
314-318,  c.  152).  From  a  Judgment  of  convic- 
tion by  the  superior  court,  he  appeals  to 
this  court. 

Appellant  assails  the  constitutionality  of 
this  act,  but  that  portion  of  the  act  invc^ved 
In  this  case  has  been  heretofore  upheld  by 
this  court.  See  State  ex  rel.  Smith  v.  Board 
of  Dental  Examiners,  31  Wash.  492,  72  Pac. 
110;  In  re  Thompson  (decided  Dec.  22,  1904) 
78  Pac.  809.  After  Introducing  certain  evi- 
dence at  the  trial,  the  state  rested  its  case, 
whereupon  the  appellant  moved  for  a  non- 
suit. Without  ruling  upon  the  motion,  the 
court  made  a  remark  intimating  that  the 
evidence  was  insufficient  Thereupon  re- 
spondent's attorney  asked  permission  to  in- 
troduce ftu^her  testimony  on  the  point  under 
consideration.  To  this  appellant's  attorneys 
objected,  but  the  objection  was  overruled, 
and  the  state  proceeded  to  introduce  further 
testimony.  This  action  of  the  trial  court  is 
alleged  as  error.  We  are  inclined  to  think 
that  ordinarily  this  Is  a  matter  within  the 
sound  discretion  of  the  trial  court,  and,  in 
the  absence  of  a  showing  of  an  abuse  of 
discretion,  should  not  be  reviewed  by  the 
appellate  court.  In  the  case  of  Tucker  v. 
People,  122  111.  583-594.  13  N.  E.  809,  812, 
the  Supreme  Court  of  Illinois  said:  "The 
admission  of  further  evidence  after  the  case 
had  been  closed,  and  before  the  Jury  had 
retired,  was  a  matter  resting  In  the  sound 
discretion  of  the  court,  and,  as  It  does  not 
appear  that  the  discretion  was  abused,  we 
do  not  think  the  court  erred."  See  State  v. 
Buchler,  103  Mo.  203,  15  8.  W.  331;  State 
V.  Flynn,  42  Iowa,  164;  Kahlenbeck  v.  State. 
119  Ind.  118,  21  N.  E.  460;  Dyer  v.  State,  88 
Ala.  225.  7  South.  267;  Wiggins  v.  State.  80 
Ga.  468,  5  S.  E.  503;  1  Bishop.  New  Grim. 
Pro.  p.  5.82,  {  0<«5.  We  are  not  persuaded 
that  the  trial  court  abused  its  discretion  in 
this  instance. 

Appellant  further  contends  that  there  was 
not  evidence  sufficient  to  Justify  the  submis- 
sion of  the  case  to  the  jury  or  to  support  a 


verdict  of  guilty.  There  was  evidence  that 
the  appellant  cleaned  the  teeth  of  Netzer, 
removing  tartar  therefrom,  and  made  an  ex- 
amination of  them  in  order  to  give  an  esti- 
mate of  the  cost  of  "having  them  fixed"; 
that  he  "sounded"  them  and  "picked"  them. 
While  part  of  this  evidence  was  contradicted, 
it  was  nevertheless  sufficient  to  carry  tlie 
case  to  the  jury,  and,  if  believed,  to  justify 
a  verdict  of  guilty,  under  the  provisions  of 
the  law  in  question. 

Appellant  claims  that  the  case  was  not 
regularly  set  for  trial.  This  Is  a  matter 
largely  within  the  discretion  of  the  trial 
court,  and  not  susceptible  of  review  here 
except  where  an  abuse  of  discretion  is 
shown,  which  is  not  done  in  this  case. 

It  Is  also  claimed  that  appellant  was  not 
given  the  statutory  time  of  one  day  to  plead. 
The  record  shows  that  he  waived  arraign- 
ment on  April  11,  1904,  and  that  the  case 
was  on  the  same  day  continued  "for  trial"  to 
April  13th,  and  tried  on  April  15th.  No  ob- 
jection to  lack  of  time  to  plead  or  to  going 
to  trial  appears  to  have  been  made  until 
after  conviction.    This  was  too  late. 

Appellant  further  alleges  that  the  court 
erred  in  permitting  one  Dr.  Reynolds  to  tes- 
tify, inasmuch  as  his  name  had  not  been  In- 
dorsed on  the  information  prior  to  the  trial. 
This,  also,  was  a  matter  largely  within  the 
discretion  of  the  trial  court,  and,  from  the 
character  of  the  evidence  given  by  said  wit- 
ness, we  cannot  see  that  appellant  was 
thereby  put  to  a  disadvantage,  or  that  the 
trial  court  abused  its  discretion. 

Certain  other  errors  are  assigned  touching 
the  introduction  of  evidence,  but  an  exam- 
ination of  these  assignments  fails  to  reveal 
any  merit. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

MOUNT,  C.  .T.,  and  RUDKIN,  CROW,  and 
DUNBAR,  JJ.,  concur. 


STATE  V.  BROWN. 

(Supreme   Court   of   Washington.      Feb.    18, 

1905.) 

CONSTITUTIONAI,   LAW— POLICE   POWER  — OWN- 
ING   A    DENTAL   OFFICE— EXAMINATION 
—LICENSE. 

Act  March  18.  1801  (Laws  1891.  p.  314),  in 
so  far  as  it  requires  examination  by  and  a  li- 
cense from  a  dental  board  before  one  may  "own, 
run,  or  manage"  a  dental  office,  as  distinguiRhed 
from  the  actual  practice  of  dentistry,  is  not  a 
proper  exercise  oi  the  police  power,  but  is  un- 
constitutional. 

Appeal  from  Superior  Court,  King  Coun- 
ty;   Henry  L.  Kennan,  Judge. 

Edwin  J.  Brown  was  convicted  of  owning, 
etc.,  a  dental  office,  without  a  license,  in 
violation  of  the  dental  law,  and  he  appeals. 
Reversed. 

John  R.  Parker,  for  ai>pellunt  Samuel  R. 
Stern,  for  the  State. 
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ROOT,  J.  Appellant  was  prosecuted  upon 
an  Information  charging  him  with  "the  crime 
of  owning,  running,  and  managing  a  dental 
office  or  department  In  the  state  of  Washing- 
ton without  a  license,"  In  violation  of  an 
act  of  the  Legislature  approved  March  18, 
1901,  commonly  known  as  the  "Dental  Law," 
and  found  at  pages  314  to  318,  c.  132,  of  the 
published  Session  Laws  of  1901.  The  por- 
tions of  said  act  Involved  In  this  case  are 
as  follows,  to  wit: 

"Any  person  or  persons  seeking  to  practise 
dentistry  In  the  state  of  Washington,  or  to 
own,  operate  or  cause  to  be  operated,  or  to 
run  or  manage  a  dental  office  or  place  for 
the  practise  of  dentistry  In  the  state  of 
Washington  after  the  passage  of  this  act 
shall  file  his  or  her  name,  together  with  an 
application  for  examination,  with  the  secre- 
tary of  the  State  Board  of  Dental  Examin- 
ers, and  at  the  time  of  making  such  applica- 
tion shall  pay  to  the  secretary  of  the  board 
a  fee  of  twenty-flve  dollars,  and  to  present 
htm  or  herself  at  the  first  regular  meeting 
thereafter  of  said  board  to  undergo  examina- 
tion before  that  body.  No  person  shall  be 
eligible  for  such  examination  unless  he  or 
she  shall  be  of  good  moral  character  and 
shall  present  to  said  board  his  or  her  diplo- 
ma from  some  dental  college  In  good  stand- 
ing and  shall  glvo  satisfactory  evidence  of 
his  or  her  rightful  possession  of  the 
same.    *    •    • 

"Sec.  8.  Any  person  who,  as  principal, 
agent,  employer,  employee,  or  assistant,  who 
in  any  manner  whatsoever  shall  practise  den- 
tistry or  wlio  shall  own,  run,  operate  or  cause 
to  be  operated,  or  manage  a  dental  office  or 
headquarters  In  the  state  of  Washington 
without  having  first  filed  for  record  and  had 
recorded  In  the  office  of  the  auditor  of  the 
county  wherein  he  shall  so  practise  or  do 
such  act,  a  certificate  from  said  board  of 
dental  examiners  as  herein  provided,  shall 
be  deemed  guilty  of  a  misdemeanor.    •    *    • 

"Sec.  11.  All  persons  shall  be  said  to  be 
practising  dentistry  within  the  meaning  of 
this  act  who  shall  contrary  to  this  act  for 
a  fee  or  salary  or  other  reward  paid  either 
to  himself  or  to  another  person  for  operations 
or  parts  of  operations  of  any  kind,  treat  dis- 
eases or  lesions  of  the  human  teeth  or  of 
Jaws  or  correct  malpositions  thereof,  or  who 
shall  own,  run,  or  manage  a  dental  office 
or  department  In  the  state  of  Washington, 
without  registering  and  procuring  the  license 
as  herein  provided." 

From  a  Judgment  of  conviction,  he  appeals 
to  this  court. 

Appellant  contends  that  this  statute  is  un- 
constitutional, and  especially  that  portion 
requiring  a  license  from  the  State  Board  of 
Dental  Examiners  as  a  prerequisite  to  own- 
ing, running,  or  managing  a  dental  office  or 
department.  The  validity  of  this  statute.  In 
so  far  as  It  rc<iu!rcs  a  license  from  said 
board  before  one  may  "treat  diseases  or 
lesions  of  the  human  teeth  or  of  Jaws  or 


correct  malpositions  thereof,"  bag  been  here- 
tofore upheld  by  this  court  State  ex  ret. 
Smith  V.  Board  of  Dental  Examiners,  31 
Wash.  492,  72  Pac.  110;  In  re  Thompson 
(AVash.;  decided  Dec.  22,  1904)  78  Pac.  890. 
These  decisions  sustain  the  statutory  require- 
ments for  the  "practice  of  dentistry,"  as  that 
expression  is  commonly  understood,  and  as 
it  is  mentioned  in  section  4  of  the  act  above 
quoted,  where  the  disjunctive  "or"  sJiows  it 
to  l>e  clearly  distinguished  from  the  expres- 
sion "to  own,  operate  or  cause  to  lie  operated, 
or  to  run  or  manage  a  dental  office  or  place 
for  the  practice  of  dentistry,"  which  follows. 
The  question  is  now  presented  tm  to  the 
power  of  the  Legislature  to  enact  a  law  re- 
quiring an  examination  by  and  license  from 
the  State  Dental  Board,  as  a  prerequisite  to 
"owning,  running  and  managing  a  dental 
office  or  department"  Appellant  contends 
that  this  la  an  unwarrantable  infringement 
of  a  natural  and  constitutional  right  Re- 
spondent maintains  tiiat  it  is  Justifiable  as  a 
legitimate  exercise  of  the  police  power  of 
the  state.  It  will  be  conceded,  we  apprehend, 
that  the  portion  of  the  law  in  question  can- 
not be  sustained,  imless  by  virtue  of  the  po- 
lice power.  This  requii-es  a  consideration  of 
the  purpose,  nature,  and  extent  of  tliat  pow- 
er. Courts  and  text-lx>ok  writers  have  found 
It  difficult  to  accurately  define  this  power, 
and  we  find  their  conceptions  of  it  expressed 
in  varied  forms.  This  court,  in  tlie  case  of 
State  V.  Carey,  4  Wash.  424,  30  Pac.  729, 
speaking  through  Mr.  Justice  Dunbar,  quotes 
approvingly  from  the  case  of  Lake  View 
V.  Rose  Hill  Cemetery.  70  111.  192,  22  Am. 
Rep.  71,  where  the  court  referred  to  this  sub- 
ject as  "that  inherent  and  plenary  power 
In  the  state  which  enables  It  to  prohibit  alt 
things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society."  Speaking  of  it  in  the 
Slaughterhouse  Cases,  10  Wall.  36,  87,  21  L. 
Ed.  304,  Mr.  Justice  Field  said:  "That  power 
undoubtedly  extends  to  all  regulations  af- 
fecting the  health,  good  order,  morals,  peace, 
and  safety  of  society.  •  •  *  But  under 
the  pretense  of  prescribing  a  police  regulation 
the  state  cannot  be  permitted  to  encroach 
upon  any  of  the  Just  rights  of  the  citizen, 
which  the  Constitution  tntendetl  to  secure 
against  abridgment."  In  Railroad  Co.  v. 
Husen,  9.5  U.  S.  40.5,  24  L.  Kd.  527,  the  Su- 
preme Court  of  the  United  States,  speaking 
through  Mr.  Justice  Strong,  said:  "The  state 
may  protect  the  lives,  limbs,  health,  cwn- 
fort  and  quiet  of  all  persons  and  their  prop- 
erty." From  these  and  the  many  adjudicat- 
ed cases  touching  the  subject,  the  proposi- 
tion is  deduclble  that  the  police  power  may 
curtail  the  rights  of  the  individual  In  so  far 
as,  and  no  farther  than,  the  free  exercise 
thereof  is  calculated  to  Infringe  upon  the 
rights  of  others.  Ordinarily  a  natural  and 
constitutional  personal  right  or  privilege  may 
be  limited  only  when  its  ifree  exercise  threat- 
ens or  endangers  the  moral  or  physical  well- 
being  of  others,  or  their  property;  and  rights 
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and  privilefres  concerning  property  may  be 
cireumacrlbed  nnder  like  clrcumBtnnces,  or 
when  the  public,  or  some  portion  thereof, 
has  an  Interest  or  is  concerned  In  ttie  use 
thereof.  The  police  power  does  not  Justify 
the  withholding  from  one  Individual  of  a  nat- 
ural privilege  or  right.  In  order  that  a  cor- 
responding advantage  may  be  added  to  the 
rights  or  privileges  of  another.  The  restric- 
tion is  permissible  only  as  a  preventive  of 
evil  results  reasonably  to  l>e  expected  witli- 
out  such  limitation.  Kussell  on  Police  Pow- 
er, pp.  34,  35,  says:  "To  Justify  the  state  In 
thus  interposing  Its  authority  in  behalf  of 
the  public,  it  must  appear,  first,  that  tlie  in- 
terests of  the  public  generally,  as  dlstlngnish- 
ed  from  those  of  a  particular  class,  require 
such  Interference;  and,  second,  that  tho 
means  are  reasonably  necessary  for  the  ac- 
complishment of  the  purpose,  and  not  unduly 
oppressive  upon  individuals."  The  foregoing 
quotation  is  tbe  language  of  the  Supreme 
Court  of  the'  United  States  In  Lawton  v. 
Steele,  152  V.  S.  137,  14  Sup.  Ct.  499,  88  L. 
Bd.  385.  See,  also,  Ylck  Wo  v.  Hopkins,  118 
TJ.  S.  356,  6  Sup.  Ct.  1064,  80  li.  Ed.  220.  Our 
Constitutions,  both  federal  and  state,  are 
Jealous  of  the  rights  of  the  individual,  and 
will  permit  of  their  abridgment  only  where 
the  same  Is  essential  to  the  well-being  and 
rights  of  others.  In  the  case  of  State  ex 
rel.  Smitb  v.  Dental  ISsaniiners,  supra,  this 
court,  speaking  through  Mr.  Justice  Hadley, 
said:  "It  is  of  the  highest  Importance  to  the 
state  that  sufFerlng  aud  atlilcted  humanity 
shall  not  be  subjected  to  the  care  and  treat- 
ment of  unlearned  and  unskilled  persons.  In 
its  efforts  to  prevent  such  a  misfortune  to  its 
people,  the  state  may  adopt  a  standard  for 
the  test  of  fitness  to  engage  in  tbe  work  of 
what  should  be  a  learned  profession."  The 
reasoning  and  conclusion  thus  set  forth,  ap- 
plied as  they  were  to  the  "practice  of  den- 
tistry," as  commonly  understood,  are  Incon- 
trovertible. But  are  the  reasons  herein  as- 
signed applicable  to  a  statute  requiring  an 
examination  by  and  license  from  a  dental 
board  before  one  may  "own,  run,  or  man- 
age" a  dental  oflSce?  Does  the  police  power 
authorize  the  enactment  of  a  statute  making 
this  requirement?  We  feel  constrained  to 
hold  that  It  does  not.  It  Is  solicitude  for 
the  physical  well-being  of  the  public,  or  that 
portion  that  may  need  dentistry  work,  which 
Justifies  that  part  of  tiie  statute  providing 
for  the  examination  and  licensing  of  tliose 
who  desire  to  "treat  diseases  or  lesions  of 
the  human  teeth  or  of  Jaws  or  correct  mal- 
positions thereof."  To  perform  such  work 
with  safety  and  proper  regard  for  health  and 
comfort,  the  operator  must  possess  technical 
knowledge  and  skill  peculiar  to  the  study  and 
practice  of  dentistry.  Can  the  same  be  said 
of  one  desiring  to  own,  run,  or  manage  a 
dental  office?  We  think  not.  To  own  and 
manage  property  is  a  natural  right,  and  one 
which  may  be  restricted  only  for  reasons  of 
public  policy,   clearly  discernible.    To  hold 


this  portion  of  the  statute  valid  would  be  to 
make  possible  conditions  which  were  never 
designed  to  exist.  To  illustrate:  Suppose  a 
man  thoroughly  qualified  and  legally  licensed 
as  a  dentist  should  die.  leaving  a  perfectly 
and  completely  equipped  dental  office  to  his 
widow,  who  knew  nothing  of  dentistry  and 
was  Incapable  of  securing  a  license.  By  con- 
ttnulng  to  own  this  property  any  appreciable 
time  she  would  become  liable  to  prosecution 
under  this  part  of  the  statute.  Can  the  po- 
lice or  any  other  power  be  constitutionally 
Invoked  to  produce  such  a  result?  We  are 
led  to  believe  not.  Let  us  carry  tbe  Illustra- 
tion a  little  furthers  The  widow,  not  being 
able  to  sell  the  dental  office  to  advantage, 
decides  to  hire  competent  and  legally  licensed 
dentists  to  treat  patrons  of  the  office,  and 
undertakes  the  management  herself — paying 
bills,  collecting  accounts,  arranglug  credits, 
making  appointments,  and  doing  other  acts 
necessary  to  tbe  supervision  and  control  of 
the  business  affairs  of  the  concern.  Then 
she  becomes  a  criminal,  if  this  portion  of  the 
statute  have  virtue,  because  she  has  managed 
a  dental  office.  And  yet  It  will  scarcely  be 
contended  that  any  of  these  acts  Injuriously 
affect  "the  health,  good  order,  morals,  peace, 
or  safety"  of  society,  or  menace  "the  lives, 
limbs,  health,  comfort,  quiet,  or  property"  of 
the  patients  treated  in  such  office.  Many 
similar  illustrations  will  readily  occur  to  the 
mind  given  to  the  contemplation  of  the  nat- 
tural  results  reasonably  to  be  anticipated  un- 
der the  operation  of  such  a  statute. 

A  consideration  of  the  province  of  the  po- 
lice power.  In  the  light  of  constitutional 
rights,  would  seem  to  show,  beyond  contro- 
versy, that  in  the  enactment  of  this  portion 
of  the  statute  the  Legislature  transcended  its 
authority.  Should  the  owner  or  manager 
hire  operators  not  legally  qualified,  or  should 
they  participate  In  the  treatment  or  opera- 
tions mentioned  in  the  other  portion  of  the 
statute,  they  would,  of  course,  be  amenable 
to  and  punishable  under  those  provisions. 
But  we  are  unable  to  say  or  perceive  that 
the  health,  moral,  or  physical  welfare  of  the 
public,  or  any  of  the  personal  or  property 
rights  of  its  Individuals,  are  endangered  by 
tbe  ownership  and  management  of  a  dental 
office,  so  long  as  those  employed  therein  to 
do  the  actual  dentistry  work  are  qualified 
and  licensed  as  by  law  required.  In  the  case 
of  In  re  Aubry  (decided  Dec.  20,  1904)  78 
Pac.  900,  this  court  held  unconstitutional  an 
act  of  the  Legislature  requiring  horseshoers 
to  pass  an  examination.  In  the  opinion  the 
following  language  occurs,  to  wit:  "Liberty, 
In  its  broad  sense,  as  understood  in  this 
country,  means  the  right  not  only  to  freedom 
from  actual  servitude,  imprisonment,  or  re- 
straint, but  the  right  of  one  to  use  his  fac- 
ulties in  all  lawful  ways,  to  live  and  work 
when  he  will,  to  earn  his  livelihood  in  any 
lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation."  And  the  court  quotes 
from  the  case  of  Allgeyer  v.  Louisiana,  165 
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C.  S.  589,  17  Sup.  Ct.  427,  41  L.  Ed.  832, 
where  the  Supreme  Court  of  the  United 
States  employed  similar  language  In  a  like 
holding.  In  People  ex  rel.  Tyroler  v.  War- 
den of  Prison,  157  N.  Y.  116,  51  N.  E.  1006, 
43  L.  R.  A.  264,  68  Am.  St.  Rep.  763,  the 
Court  of  Api>eal8  of  New  York  held  uncon- 
stitutional a  statute  prohibiting  a  person  from 
selling  railroad  tickets  unless  employed  by  a 
transi^ortatlon  company.  In  the  opinion  Mr. 
Justice  Parker  said:  "It  Is  noyel  legislation. 
Indeed,  that  attempts  to  take  away  from  all 
the  people  the  right  to  conduct  a  given  busi- 
ness   because   there    are    wrongdoers    in   It. 

•  •  •  The  liCgislature  has  not  the  power 
to  interdict  the  sale  of  a  valid  ticket  by  one 
to  another  upon  the  pretext  that  fraud  will 
thus  be  prevented."  Judge  Brannon,  In  his 
book,  "The  Fourteenth  Amendment,"  at  page 
200.  says:  "While  guarding  the  public  right 
and  welfare,  we  must  not  forget  the  per- 
son's right.  We  must  not  submerge  the  right 
of  the  individual  in  the  ocean  of  public  right. 

*  *  •  All  men  are  free  by  nature.  They 
have  certain  inalienable  rights,  says  the  Dec- 
laration of  Independence.  When  they  enter 
Into  the  body  politic  they  do  not  give  up  these 
rights.  •  »  *  They  have  right  of  life, 
right  of  property,  and,  with  the  aid  of  prop- 
erty as  a  handmaid,  to  earn  a  livelihood  in 
their  own  wa.vs,  not  harming  others.  They 
have  right  to  labor,  right  to  contract,  right  to 
do  business.  These  are  rights  of  liberty  in- 
hering and  sheltered  by  the  word  'liberty,' 
expressed  In  the  Constitution.  Legislation 
for  the  high  public  behest  of  public  safety 
and  welfare  can  Justly  detract  from  those 
rights,  but  not  otherwise.  No  call  but  a  nec- 
essary public  want  can  do  so."  See,  also, 
Bessette  v.  People,  l&S  111.  334,  62  N.  E.  215, 
56  L.  R.  A.  558;  Tledeman,  State  &  Federal 
Control,  p.  13  et  seq.,  and  482;  Tledeman, 
LIm.  Police  Power,  p.  194  et  seq.,  and  277- 
281;  Cooley  on  Torts,  p.  277;  People  v.  Cald- 
well, 168  N.  Y.  671,  61  N.  E.  1132:  In  re 
Sing  Lee,  96  Cal.  354,  31  Pac.  245,  24  L.  R. 
A.  195,  31  Am.  St.  Rep.  218;  Noel  v.  People, 
187  111.  587,  58  X.  E.  616,  52  L.  R.  A.  287, 
79  Am.  St.  Rep.  238;  Black,  Constitutional 
Law  (2d  Ed.)  471  et  seq. 

Congress  has  enacted  statutes  requiring 
masters,  mates,  and  engineers  of  various  ves- 
sels to  pass  examinations  and  procure  licens- 
es before  engaging  in  the  work  of  their  re- 
spective avocations.  But  we  are  unaware  of 
any  such  prerequisite  for  one  seeking  to  own 
a  ship  or  manage  its  business.  Druggists 
who  compound  medicines  must  have  a  li- 
cense, but  this  is  not  essential  to  ownership 
of  a  drug  store.  The  owner  compiles  with 
the  statute  when  he  hires  a  duly  licensed 
pharmacist  to  attend  to  the  matters  requir- 
ing a  knowledge  of  drugs,  medicines,  and 
poisons.  Had  the  "ownership"  of  ships  or 
drug  stores  been  deemed  a  menace  to  the 
health,  safety,  or  welfare  of  those  patroniz- 
ing either,  examinations  and  licenses  would 


doubtless  have  been  provided  for.  But  the 
necessity  for  such  requirements  evidently 
never  occurred  either  to  Congress  or  the  Leg- 
islature. Yet  the  reasonableness  and  legality 
of  such  prerequisites  could  be  more  readily 
upheld  than  tliose  involved  in  the  case  at 
liar.  Mr.  Tietlemau,  in  Limitations  on  Police 
Power,  p.  277,  says:  "But  it  is  a  Judicial 
question  whether  the  particular  occupation 
or  trade  can,  under  the  constitutional  lim- 
itations, be  restrained."  See,  also.  State  v. 
Namias,  49  La.  Ann.  618,  21  South.  852,  62 
Am.  St  Rep.  657;  22  Am.  &  Eng.  Blncy.  (2d 
Ed.)  931  et  seq.;  Matter  of  Application  of 
Jacobs.  98  N.  Y.  98,  50  Am.  Rep.  636.  We 
feel  that  a  court  should  be  reluctant  to  pro- 
nounce a  statute  invalid,  except  where  its 
plain  duty  impels  such  action.  Conceiving 
this  to  be  such  a  case,  we  are  led  to  declare 
that  part  of  the  statute  requiring  an  exam- 
ination and  license  In  order  to  own,  run,  or 
manage  a  dental  office  or  department  void. 

Appellant  contends  that  the  Information  is 
Insufficient,  and  alleges  numerous  errors  as 
to  rulings  upon  the  reception,  exclusion,  and 
sufficiency  of  evidence.  These  matters  be- 
come immaterial  in  view  of  our  conclusion 
as  to  the  validity  of  the  statute. 

Respondent  moves  to  strike  appellant's 
brief  upon  the  ground  that  it  does  not  con- 
tain a  correct  statement  of  the  case,  and  does 
not  contain  references  to  the  transcript. 
The  brief  contains  some  references,  bnt 
should  have  more.  However,  the  record  and 
transcript  are  short,  and  our  view  of  the  law 
has  rendered  it  unnecessary  to  make  an  ex- 
tended examination  of  them.  The  motion 
will  be  denied.  Froelicb  t.  Moive,  15  Wash. 
636,  47  Pac.  22. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  case  remanded, 
with  instructions  to  dismiss  the  action. 

MOTTCT,  C.  J.,  and  RUDKIN,  DUNBAR, 
and  CROW,  JJ.,  concur. 


STATE  V.  BROWN. 

(Supreme  Court  of  Washington.     Feb.    18, 
1905.) 

DENTISTS— FAILURE  TO  OBTAIN  LICENSE— CBIM- 
INAL  PROSECUTION — SUFFICIENCY  OF  EVI- 
DENCE—TRIAL DOCKET— DISCRETION  OF  COURT 
—TIME  TO  PLEAD— ADMISSION  OF  EVIDENCE. 

1.  On  a  prosecution  for  practicing  dentistry 
without  a  license,  in  violation  of  the  dental  law 
(Laws  1803,  p.  88,  c.  S.'i).  as  amended  by  Act 
March  38,  1901  (Laws  1901,  pp.  314-318.  c. 
1.52),  it  is  not  necessary  to  show  that  a  separate 
fee  was  charged  for  any  specified  operation, 
but  it  is  sufficient  if  a  fee  was  collected  for  a 
series  of  operations,  in  violation  of  the  act. 

2.  Neither  is  it  necessary  to  show  that  a 
charge  was  made  immediately  after  the  opera- 
tion, it  being  sufficient  that  some  time  within 
one  year  before  filing  the  information  a  fee  was 
paid  for  the  services  alleged  to  have  been  ren- 
dered. 
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3.  Oo  •  prosecntion  for  practicing  dentistry 
without  a  license,  in  violation  of  the  dental  law 
(Laws  1893,  p.  88,  c.  55),  as  amended  by  Act 
March  18,  1901  (Laws  1901,  pp.  314-318,  c. 
152),  it  is  not  necessary  to  show  that  the  opera- 
tion occurred  on  the  exact  date  alleged  in  the 
information ;  it  being  sufficient  if  it  occurred 
within  one  year  prior  to  the  filing  of  the  com- 
plaint or  information. 

4.  The  manner  of  placing  criminal  cases  on 
the  trial  docket  is  largely  within  the  discretion 
of  the  court,  and  in  the  absence  of  an  abuse  of 
such  discretion  a  conviction  will  not  be  dis- 
turbed. 

5.  Where  the  record  shows  that  when  defend- 
ant was  arraigned  be  was  a^ed  if  he  was  ready 
to  plead,  and  replied  that  he  was,  and  then  in- 
terposed a  plea  of  not  guilty,  the  objection  that 
he  was  not  allowed  one  day  within  which  to 
plead  is  without  merit. 

6.  On  a  prosecution  for  practicing  dentistry 
without  a  license,  in  violation  of  the  dental 
law  (Laws  1803,  p.  88,  c.  55),  as  amended  by 
Act  March  18,  1901  (Laws  19()1,  pp.  314-318,  c. 
152),  the  action  of  the  State  Dental  Board  in 
refusing  defendant  a  license  after  examination 
cannot  be  questioned. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Henry  L.  Kennan,  Judge. 

Edwin  3.  Brown  was  convicted  of  prac- 
ticing dentiatry  without  a  licenae,  and  ap- 
peals.   Affirmed. 

Jobn  R.  Parker,  for  appellant  Samuel  B. 
Stern,  for  tbe  State. 

BOOT,  J.  Appellant  was  prosecuted  upon 
an  information  charging  blm  with  "the  crime 
of  practicing  dentistry  without  a  license," 
in  that  be  did  "treat  a  disease  and  lesion 
of  the  human  teeth,  and  did  correct  malpo- 
sitions of  the  human  teeth  and  Jaws  of  one 
Mrs.  Eliza  Agutter,"  etc.,  In  violation  of 
what  Is  commonly  known  as  the  "Dental 
Law,"  as  amended  by  tbe  act  of  the  Legis- 
lature approved  March  18,  1901,  and  found 
in  the  published  Session  Laws  of  1901,  pp. 
314-318,  c.  152.  He  was  tried  before  a 
jury  and  convicted,  and  from  the  Judg- 
ment and  sentence  of  tbe  trial  court  appeals 
to  this  court. 

Appellant  contends  that  the  statute  un- 
der which  this  prosecution  was  brought  is 
unconstitutional.  That  portion  of  said  stat- 
ute has  been  heretofore  upheld  by  this  court. 
State  ex  rel.  Smith  t.  Dental  Examiners, 
.SI  Wash.  492,  72  Pac.  110;  In  re  Tbompson 
(decided  Dee.  22,  1904)  78  Pac.  890. 

It  is  also  contended  that  the  evidence  in- 
troduced by  tbe  state  was  insufficient  to 
Justify  a  verdict,  and  that  the  motion  for 
nonsuit  Interposed  at  tbe  close  of  the  state's 
case  should  have  been  sustained.  While  tbe 
evidence  is  meager,  yet  it  was  sufficient  up- 
on which  to  submit  tbe  case  to  tbe  Jury: 
and,  they  having  returned  a  verdict  of  guilty, 
we  think  tbe  evidence  adequate  to  sustain 
it 

The  court  gave  tbe  Jury  the  following  in- 
structions, to  wit: 

''It  is  not  necessary  to  show  that  a  sep- 
arate fee  was  charged  for  any  specltic  act 
as  shown  in  tbe  testimony  and  alleged  in 


the  Information  to  have  taken  place,  but  It 
is  sufficient  to  show  that  a  fee  was  charged 
and  collected  for  a  series  of  acts  in  viola- 
tion of  any  of  the  provisions  of  this  law,  as 
charged  In  the  Information,  and  that  the 
act  complained  of  was  one  of  tbe  series. 

"You  are  also  charged  that  tbe  payment 
for  services  need  not  be  shown  to  have 
been  made  after  the  services  are  alleged 
to  have  been  performed,  but  it  Is  sufficient 
to  show  that  at  some  time  within  one  year 
before  the  filing  of  the  information  a  fee 
was  paid  for  the  services  alleged  to  have 
been  rendered. 

"That  It  is  not  necessary  that  the  state 
should  show  that  the  offense  was  commit- 
ted ui>on  the  exact  date  set  out  in  the  in- 
formation, but  that  it  Is  sufficient  to  show 
that  the  offense  was  committed  at  any  time 
within  one  year  prior  to  the  filing  of  tbe 
complaint  or  information." 

To  the  giving  of  each  of  these  Instruc- 
tions, exception  was  taken,  and  such  action 
of  the  court  is  urged  as  error  on  tbis  appeal. 
We  think  these  Instructions  were  applica- 
ble to  tbe  evidence  and  consistent  with  the 
law  of  the  case,  and  that  no  prejudicial  er- 
ror resulted  to  the  appellant  by  reason  of 
tbe  giving  thereof. 

Appellant  complains  that  his  case  was  not 
put  upon  the  trial  docket  of  tbe  superior 
court  In  the  regular  manner.  This  was  a 
matter  largely  within  the  discretion  of  the 
trial  court,  and,  in  tbe  absence  of  a  show- 
ing of  abuse  of  discretion,  we  are  not  In- 
clined to  review  that  courts  action  in  the 
premises. 

Appellant  complains  that  he  was  not  al- 
lowed one  day  within  which  to  plead.  The 
transcript  of  record,  brought  here  by  appel- 
lant shows  that  at  the  time  of  arraignment 
the  appellant  was  asked  If  he  was  ready  to 
plead,  and  answered  tttat  he  was,  and  there- 
upon Interposed  a  plea  of  not  guilty.  In 
the  absence  of  any  fact  to  the  contrary  cer- 
tified by  the  trial  Judge,  this  record  must  be 
controlling. 

Appellant  also  contends  that  his  motion  to 
require  tbe  state  to  produce  tbe  questions 
and  answers  propounded  to  appellant  at  tbe 
time  of  his  examination  by  the  Board  of 
Dental  Examiners  should  have  been  sustain- 
ed, and  that  he  should  have  been  permitted 
to  show  that  he  successfully  passed  said 
examination  and  was  entitied  to  a  license 
from  said  board,  and  that  tbe  same  bad 
been  wrongfully,  dishonestly,  and  fraudu- 
lently withheld  from  him.  We  do  not  think 
the  action  of  the  State  Dental  Board  can  be 
questioned  in  this  manner.  In  the  case  of 
In  re  Thompson,  supra,  this  court,  speaking 
by  Mr.  Justice  Mount,  used  this  language: 
"The  remedy  of  petitioner  for  an  abuse  of 
the  powers  of  the  Dental  Board  is  not  an 
attack  upon  the  act  creating  the  board,  but 
must  be  found  In  some  appropriate  proceed- 
ing to  review  tbe  conduct  of  the  board." 
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Upon  the  whole  record,  we  feel  that  the 
caac  should  be  afflimed,  and  It  is  so  or- 
dered. 

MOl'XT,  C.  J.,  and  BUDKIX,  CKOW,  and 
DUXBAU,  JJ.,  concur. 


DOLAN  V.  JONKS  et  ux. 
(Supreme  Court  of  Wmthington.      Feb.   23, 

1905.) 

TAXATIO.N  —  BEDEMPTION  —  ACTIO  W— QUIETING 

TITLE— SUMMONS — PUBLICATION 

— JUKI3DICT10N. 

1.  A  suit  by  a  person  out  of  possession  to  re- 
deem from  a  tax  sale  and  to  have  liis  title 
quieted  on  the  ground  that  a  judgment  fore- 
closiug  a  tax  lien  was  void  was  not  technically 
a  suit  to  quiet  title,  and  was  therefore  not  ob- 
jectionable because  of  plaintiff's  want  of  pos- 
session. 

2.  I'nder  I^aws  1807,  p.  182,  c.  71,  S  90,  snbd, 
3,  authorizing  service  of  summons  in  proceed- 
ings under  the  revenue  act  by  publication,  and 
providing  that  a  summons  so  served  shall  di- 
rect the  owner  of  the  property  to  appear  with- 
in (M)  days  after  the  first  publication,  and  de- 
fend the  action,  or  pay  the  amount  due,  a  pub- 
lished summons  requiring  defendant  to  appear 
within  (iO  days  after  service  of  the  summons, 
etc.,  subscribed  by  plaintiff's  attorney,  and  con- 
taining below  his  signature  the  date  of  the  first 
publication,  was  insufficient  to  confer  jurisdic- 
tion. 

Appeal  from  Superior  Court,  Cfaehalis 
County;   Mason  Irwlu,  .ludge. 

Action  by  Edward  Dolan  against  F.  E. 
Jones  and  wife.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.     Reversed. 

A.  M.  Abel  and  T.  H.  McKay,  for  appel- 
lant   John  C.  Hogan,  for  respondents. 

RUDKIX.  J.  On  the  I4th  day  of  Decem- 
btr.  19(10,  the  defendant  F.  E.  Jones  com- 
menced an  action  In  the  superior  court  of 
Chchalls  county.  In  this  state,  to  foreclose  a 
delinquency  certiflcate  on  the  lots  and  lands 
In  controversy  In  this  action.  There  was  no 
appearnnce  by  any  person  in  the  foreclosure 
proceeding,  and  tlie  only  process  served 
was  the  publication  of  a  summons  citing  the 
defendants  "to  appear  within  sixty  days 
after  the  service  of  this  summons  upon  you, 
exclusive  of  the  day  of  service,  and  defend 
this  action,  or  pay  the  amount  due,"  etc. 
The  Rununons  was  signed  by  the  plaintiff's 
attorno.T,  and  beneath  his  signature  was, 
"Date  of  first  publication,  Dec.  14,  1900." 
On  the  21st  day  of  March,  1001,  a  decree  of 
foreclosure  was  entered  by  default,  directing 
the  sale  of  the  property  described  in  the  de- 
linquency certiflcate.  On  the  (tth  day  of 
April,  1001,  the  property  was  sold  pursuant 
to  said  decree  and  order  of  sale,  and  bid  in 
by  the  plaintiff  in  said  action,  who  Is  one  of 
the  defendants  In  this  action.  On  the  11th 
day  of  February.  1904,  the  plaintiff  In  this 
action,  who  Is  the  successor  in  Interest  to 
the  original  owner  of  the  proper^  in  contro- 
versy, brought  this  action  in  the  court  be- 
low, setting  forth  his  title  to  the  property. 


the  proceeding  to  foreclose  «te  delinqoency 
certificate  as  above  stated,  the  fact  that 
there  was  no  appearance  therein,  and  no 
service  of  process  except  the  .oblication  of 
the  summons  above  specified,  and  asked  that 
the  tax  proceeding  and  tax  deed  be  decreed 
null  and  void,  that  be  be  permitted  to  re- 
deem from  the  tax  sale,  and  that  his  title 
be  quieted.  The  plaintiff  also  tendered  all 
taxes  and  assessments  which  had  been  paid 
by  the  defendant  Jones.  Judgment  of  dis- 
missal was  entered  in  the  court  below,  frou:* 
which  this  appeal  Ig  taken. 

The  first  question  raised  by  the  respond- 
ents Is  that  this  Is  an  action  to  quiet  title, 
and,  inasmuch  as  the  appellant  Is  not  in  pos- 
session, and  the  lots  are  not  vacant  or  unoc- 
cupied, the  court  had  no  Jurisdiction,  and 
the  action  could  not  be  maintained.  We  do 
not  think  that  this  la  an  action  to  quiet  title, 
as  claimed  by  the  respondents.  The  reason' 
why  a  person  cannot  miaintain  an  action  to 
quiet  title  to  Iand«  Is  the  possession  of  an- 
other is  that  the  party  out  of  possession  has 
a  full  and  complete  remedy  in  an  action  at 
law  to  recover-  possession.  The  appellant 
here  had  no  such  remedy.  In  an  action  at 
law  to  re<;over  possession  be  wonld  be  con- 
cluded by  the  tax  Judgment  and  sale,  which 
he  could  not  attack  collaterally.  The  only 
remedy  open  to  the  appellant  was  either  to 
move  directly  in  the  tax  foreclosure  case  to 
vacate  the  tax  Judgment  or  to  bring  an  inde- 
pendent suit  in  equity  for  that  purpose.  He 
chose  the  latter  course,  and  we  hold  tliat  he 
is  properly  before  the  court 

The  second  objection  urged  by  the  re- 
spondents is  that  there  is  nothing  in  the  rec- 
ord to  overcome  the  finding  of  the  conrt  in 
the  tax  foreclosure  case  "that  summons  and 
notice  has  been  duly  served  in  this  proceed- 
ing as  required  by  the  statute  of  this  state, 
and  such  statute  complied  with  in  all  re- 
spects pertaining  thereto."  From  the  affi- 
davit for  publication  of  summons,  the  re- 
turn of  the  sheriff,  the  proof  of  publication, 
the  fact  that  the  principal  defendant  to 
whom  the  summons  was  directed  died  some 
years  before  the  service,  and  from  the  tes- 
timony of  the  respondent  Jones  himself,  it 
clearly  and  satisfactorily  appears  that  no 
service  was  made  except  by  the  publication 
of  the  summons  hereinbefore  described,  and 
the  validity  of  the  tax  judgment  must  de- 
pend on  the  sufficiency  of  such  service.  In 
Thompson  v.  Robblns,  32  Wash.  149,  72  Pac. 
1043,  the  form  of  the  summons  was,  "You 
are  hereby  summoned  to  appear  within  sixty 
days  after  the  service  of  this  summons  upon 
yon,  exclusive  of  the  day  of  service,  and  de- 
fend this  action,  or  pay  the  amount  due," 
etc.  In  that  case,  as  in  this,  the  summons 
was  subscribed  by  the  plaintKTs  attorney, 
and  underneath  his  signature  was,  "First 
publication  Feb.  23,  1001."  From  the  fore- 
going statement  it  will  be  seen  that  the  two 
summonses  are  identical  In  every  respect 
and  each  was  issued  and  published  under  the 
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same  law  fLawa  1897,  p.  182,  f  96,  subd.  3, 
c.  71).  In  the  case  Just  cited  this  court  says: 
"The  summons  wbicb  was  published  In  the 
foreclosure  proceeding  required  the  defend- 
ant to  'appear  within  sixty  days  after  the 
service  of  this  summons  iy>on  you,  exclusive 
of  the  day  of  service,  and  defend  this  action, 
or  pay  the  amount  due,  together  with  costs,' 
etc.  This  summons  w^as  not  in  accordance 
with  the  statute,  and  Its  publication  did  not 
confer  upon  the  court  jurisdiction  to  render 
the  Judgment  which  was  entered  in  the  fore- 
closure proceeding;  and  the  Judgment  was 
therefore  not  merely  irregular,  but  void." 
This  decision  was  reafflrmed  In  Smith  v. 
"White,  32  Wash.  414,  73  Pac.  480,  and  Wood- 
Lam  V.  Anderson,  32  Wash.  500,  73  Pac.  .530. 
Counsel  for  respondents  cite  the  case  of  "Wil- 
liams V.  Plttock,  35  Wash.  271,  77  Pac.  385, 
to  sustain  the  form  of  summons  published 
in  this  case.  The  decision  in  that  case  was 
based  upon  the  act  of  1901  (Laws  1901,  p. 
383,  c.  178,  i  1,  subd.  2).  The  latter  act 
required  the  defendant  to  appear  within  GO 
days  after  the  date  of  the  first  publication 
of  the  summons,  exclusive  of  the  day  of  said 
first  publication;  and  the  summons  in  the 
case  cited  followed  the  statute,  except  the 
date  of  first  publication  was  stated  at  the 
foot  of  the  summons,  instead  of  in  the  body 
thereof.  This  court  held  tiiat  a  statement  of 
the  date  of  the  first  publication  beneath  the 
signature  of  the  plaintiff's  attorney  formed  a 
part  of  the  summons,  and  fixed  a  definite 
and  certain  time  in  which  the  defendant 
should  appear.  There  is  no  analogy  between 
the  two  cases.  The  statement  of  the  date  of 
first  publication  at  the  foot  of  the  summons 
tn  the  case  at  bar  furnished  no  information 
whatever,  as  the  time  for  appearance  was 
to  be  computed  from  the  date  of  service,  and 
not  from  the  date  of  first  publication. 

For  the  foregoing  reasons  the  tax  Judg- 
ment and  sale  were  null  and  void,  and  the 
appellant  is  entitled  to  the  relief  prayed  for 
in  his  complaint.  The  Judgment  is  there- 
fore reversed,  with  directions  to  enter  a 
Judgment  canceling  the  tax  Judgment  and 
tax  deed  upon  payment  of  all  taxes  and  as- 
sessments heretofore  paid  by  the  respond- 
ents, with  interest  to  date  of  tender  in  the 
court  below, 

MOUNT.  C.  J.,  and  FULliERTOX,  HAD- 
LEY,  and  DUNBAR,  JJ.,  concur. 


Ex  parte  KNUDTSON. 
(Supreme  Court  of  Idaho.     Feb.  28,  1905.) 

CBIMIMAL  LAW— PRELIMINAKY  EXAMINATION— 
HOLOINO  PBISCNEB  WITUOUT  PBOBABLE 
CArSE— INQUIRY  ON  HABEAS  CORPUS  AFTEB 
CONVICTION— BEVEBSIBLE    ON    APPEAL. 

1.  "Where  a  prisoner  has  been  convicted  In  a 
court   of   competent   criminal    jurisdiction,    and 
by  such  court  committed  to  the  State  Peniten- 
tiary, if.  is  too  late  for  the  prisoner,  on  applica- 
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tion  for  discharge  on  habeas  corpus,  to  raise  the 
question  that  the  evidence  produced  against 
him  at  the  preliminary  examination  did  not 
show  the  commission  by  him  of  any  offense, 
and  that  he  was  committed  without  reasonable 
or  probable  cause. 

2.  The  Supreme  Court  is  a  court  of  original 
Jurisdiction  on  applications  for  habeas  corpus, 
and  in  the  exercise  of  that  jurisdiction  cannot 
review  as  upon  appeal  questions  which  were 
properly  presentable  to  the  ti-ial  court  upon  ar- 
raignment or  subsequent  thereto. 

3.  Under  our  system  of  prosecutions  upon  in- 
formation, a  prosecuting  attorney  has  no  right 
to  file  an  information  against  any  one  where  the 
depomtions  tnken  at  the  preliminary  examina- 
tion fail  to  disclose  any  reasonable  or  probable 
cause  for  believing  the  defendant  guilty  of  an 
oCenae,  unless  the  defendant  bos  waived  ex- 
amination. 

(Syllabus  by  the  Court.) 

Application  of  John  Knudtson  for  a  writ 
of  habeas  corpus. 

Stewart  S.  Denning,  for  petitioner.  J.  J. 
Guheen,  Atty.  Gen.,  and  W.  E.  Stlllenger,  for 
the  State. 


AILSUIE,  J.  The  petiUoner  in  this  caee. 
having  been  convicted  of  the  crime  of  arson, 
and  now  being  held  in  custody  by  the  war- 
den of  the  State  Penitentiary  under  a  com- 
mitment from  the  district  court  in  and  for 
Latab  county,  now  seel^a  tiia  discharge  npon 
a  writ  of  habeas  corpus,  alleging  as  a  ground 
therefor  tbat  the  evidence  produced  against 
him  at  the  preliminary  examination  prior  to 
tbe  filing  of  an  informatii>;i  fails  to  disclose 
any  crime  or  public  offense  committed  by 
him,  and  tbat  be  was  tasld  upon  such  exam- 
ination without  reasonable  or  probable 
cause.  It  appears  tbat  an  examination  of 
tbe  charge  against  the  defendant  was 
brought  on  before  a  justice  of  tbe  peace  in 
and  for  Latah  county  on  tbe  20tb  day  of 
December,  1904,  and  that  on  the  following 
day  tbe  examination  was  closed,  and  tbe  de- 
fendant was  bound  over  to  tbe  district  court 
by  the  Justice  upon  tbe  charge  of  arson. 
On  tbe  same  day,  December  20th,  tbe  peti- 
tioner sued  out  a  writ  of  habeas  corpus  be- 
fore tbe  district  Judge  of  tbe  Second  Judi- 
cial District,  and  on  tbe  24tb  day  of  tbe 
same  month  tbe  prisoner  was  produced  in 
court,  and  tbe  application  was  heard  and 
c-ousidered  by  tbe  district  judge,  and  the 
prisoner  was  thereupon  remanded.  On  tbe 
21st  day  of  Deceml>er,  and  subsequent  to  tbe 
suing  out  of  the  writ,  but  prior  to  tbe  hear- 
ing thereof,  tbe  prosecuting  attorney  for 
Latab  county  filed  in  tbe  district  court  liis 
Information  predicated  upon  tbe  prior  pre- 
liminary examination,  and  charging  tbe  de- 
fendant with  the  crime  of  arson.  Tbe  case 
went  to  trial  in  tbe  district  court  on  tbe  31st 
day  of  December,  and  on  the  4th  day  of  Jan- 
uary following  the  Jury  returned  a  verdict 
against  tbe  defendant  of  "guilty  of  arson 
in  tbe  second  degree."  The  petitioner  in- 
sists tbat  the  evidence  taken  at  tbe  pre- 
liminary examination  failed  to  show  the 
commission  of  any  crime  whatever  by  him. 
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and  failed  to  connect  him  in  any  way  with  the 
i-r>[nnilxxion  of  an  offense,  and  that  be  was 
th«T<>rore  (roiumitted  withoat  reasonable  or 
probalilf;  (-anse.  The  warden  of  the  State 
I'ciiltciitlary  baH  made  a  return  to  tbe  writ 
b(?retofore  JHHued,  from  which  it  apiiears 
that  he  holds  tbe  petitioner  by  rirtoe  of 
and  nnder  a  Judgment  and  commitment  in 
due  form  and  regular  upon  its  face  from  tbe 
district  court  of  Latab  county,  and  it  is  con- 
tended by  counfel  for  the  ntate  that  In  thU 
proi'ccdlng  the  court  cannot  go  beliind  the 
Judiniient  to  examine  tbe  regularity  of  the 
prrK-ee<lingH  had  against  the  petitioner.  Sec- 
tion Kira,  Rev.  St.  1887,  pre-K!rlbes  tbe  duty 
of  the  court  or  Judge  upon  such  a  hearing 
as  follows:  "The  <-ourt  or  Judge,  if  the 
lime  during  which  such  (larty  may  be  legally 
detained  in  custody  bas  not  expired,  must 
remand  such  party,  if  it  apr>ears  that  be  is 
detained  In  custody:  •  •  *  (2)  By  virtue 
of  the  final  Judgment  or  decree  of  any  com- 
])etent  court  of  criminal  Jurisdiction,  or  of 
any  process  Issued  upon  such  Judgment  or 
detree."  It  appears  to  us  that  under  the 
foregoing  statutory  provisions,  we  are  with- 
out authority  to  examine  the  evidence  tal(en 
upon  tbe  preliminary  examination  for  the 
purpose  of  determining  whether  or  not  it  dis- 
closes any  offenne  ag  having  been  commit- 
ted by  the  petitioner.  There  is  no  question 
in  this  case  but  what  tbe  district  court  is  a 
court  of  competent  Jurisdiction  for  the  trial 
of  the  offense  charged,  nor  is  there  any  ques- 
tion as  to  the  venue;  consequently  there  Is 
no  occasion  for  examining  the  record  for  the 
purpose  of  ascertaining  those  facts. 

At  the  time  of  writing  the  opinion  In  Re 
McCutcheon,  25  Pac.  07,  the  state  of  Mon- 
tana appears  to  have  had  a  statute  substan- 
tially the  same  as  section  8353  of  our  Re- 
vised Statutes  of  1887,  and  in  that  case  the 
court,  passing  upon  a  very  similar  question 
to  the  one  under  consideration,  said:  "In 
a  case  like  the  one  at  bar,  wherein  the  court 
had  plenary  Jurisdiction  to  try  the  charge 
and  enter  Judgment,  we  cannot,  on  habeas 
corpus,  review  and  pass  upon  the  legality 
or  illegality  of  the  procee<llngs  at  the  trial, 
because  the  stntute  limits  and  confines  our 
in(iuiry  to  the  question  as  to  whether  the 
Judgment  is  rendered,  and  the  writ  by  vir- 
tue thweof  is  issued,  by  a  court  of  compe- 
tent criminal  Jurisdiction."  In  15  A.  &  E. 
Kncy.  of  Law  (2d  Ed.)  201,  the  author  says: 
"Where  a  prl<ioner  In  custody  under  a  sen- 
tence of  conviction  seeks  to  be  dlRcharged  on 
habeas  corpus.  It  is  well  settled,  as  a  general 
rule,  that  the  in<|uiry  is  limited  to  the  ques- 
tion whether  the  court  In  which  the  i>rl8oner 
was  convicted  had  Jurisdiction  In  the  prem- 
ises, and  the  validity  of  the  sentence  or  pro- 
I'CMS  on  It.M  fnc<';  but  no  inquiry  can  be  had 
into  the  sufficiency  of  the  evidence  to  sup- 
IK)rt  the  conviction,  or  into  any  question 
which  it  wiis  the  province  of  the  trial  court 
to  determine.  iK'cnuse  it  is  not  the  province 
of  the  writ  to  retry  is.sues  of  fact  or  to  re- 


view the  rulings  of  the  trial  court."  In  Ex 
parte  McConnell,  83  Cal.  558.  23  Pac.  111!*, 
the  court  bad  under  consideration  an  appli- 
cation for  a  writ  of  hal>ea8  corpus,  where  tbe 
petitioner  alleged  that  prior  to  conviction  be 
never  had  a  preliminary  examination  as  re- 
quired by  law.  Tlie  syllabus  to  that  case 
is  as  follows:  "A  prisoner  convicted  upon 
an  information  of  a  felony  cannot  raise  the 
objection  in  a  proceeding  upon  habeas  cor- 
pus that  he  was  not  examined  or  held  to 
answer  by  a  magistrate  prior  to  the  filing 
of  the  information.  Sncb  objection  should 
have  been  taken  l)efore  trial,  by  motiou  to 
set  aside  the  information."  In  Ex  parte 
Stemes  (Cal.)  23  Pac.  38.  an  application 
was  made  for  writ  of  habeas  corpus  upon 
the  grounds  that  the  petitioner  bad  been  held 
by  a  committing  magistrate,  after  an  exam- 
ination had,  without  probable  cause.  The 
application  in  that  case  was  made  in  tbe 
Supreme  Court  prior  to  the  filing  of  an  in- 
formation by  tbe  public  prosecutor,  but  the 
case  was  heard  subsequent  to  the  filing  of 
the  information,  and  the  court  held  that,  not- 
withstanding an  information  had  been  filed 
In  the  meanwhile,  under  tbe  provisions  of 
subdivision  7.  {  1487,  of  the  Penal  Code.  It 
became  the  duty  of  the  court  to  examine  the 
depositions,  and  determine  for  tbemi^elves 
whether  or  not  probable  cause  existed;  and 
after  such  examination  they  found  in  favor 
of  the  prisoner's  contention,  and  ordered 
him  discharged.  Subdivision  7  of  section 
fiHSH  of  our  Revised  Statutes  of  1887  is 
identical  with  subdivision  7,  (  1487,  of  tbe 
California  Penal  Code.  By  our  statute,  su- 
pra, it  is  provided:  "If  it  appears  on  the 
return  of  the  writ  that  the  prisoner  is  in 
custody  by  virtue  of  process  from  any  court 
of  this  state,  or  Judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  of  the 
following  cases,  subject  to  the  restrictions  of 
the  last  section:  *  •  •  (7)  Where  a  party 
has  l>een  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause."  In 
the  case  at  bar,  however,  the  application 
was  not  made  in  tbis  court  until  after  a  con- 
viction was  bad  in  the  lower  court.  If  no 
evidence  was  produced  against  the  petitioner 
at  the  preliminary  examination,  and  be  was 
held  without  probable  cause,  it  was  clearly 
the  duty  of  the  court,  under  the  foregoing 
statute,  to  discharge  the  prisoner  on  habeas 
corpus.  The  same  objection  is  certainly 
available  to  a  prisoner  upon  arraignment 
after  the  filing  of  an  information  by  the 
prosecutor.  It  is  elementary  law,  under  our 
modern  system  of  prosecution  by  informa- 
tion, that  a  prosecuting  attorney  has  no 
right  to  file  an  information  against  any  one 
where  the  depositions  taken  at  the  prelim- 
inary examination  (unless  examination  was 
waived)  fall  to  disclose  any  reasonable  or 
probable  cause  for  believing  the  defendant 
guilty  of  an  offense.  His  information  must 
charge  an  offense  shown  by  the  depositions, 
and,   if   they   fail    to   disclose   any   offense 
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against  the  prisoner,  the  prose<>utor  can 
charge  no  offense  by  bis  Information.  If  a 
defendant  in  such  case  does  not  avail  blm- 
f>elf  of  the  benefits  of  habeas  corpus  prior 
to  his  arraignment  and  trial,  then  he  Is 
certainly  entitled  to  Interpose  the  objection 
to  the  inforniatioD,  and,  of  course,  has  the 
right  of  appeal  for  the  correction  of  any  er- 
ror committed  by  the  trial  court  In  passing 
upon  the  matter.  This  is  a  court  of  orig- 
inal Jurisdiction  In  matters  of  habeas  cor- 
pus, and  upon  such  application  It  cannot  ex- 
ercise the  Jurisdiction  of  an  appellate  court, 
or  for  such  purpose  convert  itself  into  an 
appellate  court  for  the  examination  of  ques- 
tions reviewable  upon  appeal.  Ex  parte 
Long,  114  Cal.  159,  45  Pac.  1057.  The  meth- 
od of  presenting  Irregularities  in  the  hold- 
ing of  preliminary  examinations,  or  a  total 
failure  thereof,  has  been  in  a  measure  sanc- 
tioned by  this  court  in  State  v.  Braithwaite, 

3  Idaho,  119,  27  Paa  731;    State  v.  Clark, 

4  Idaho,  7,  35  Pac.  710;  State  v.  Farris,  5 
Idaho,  6C6,  51  Pac.  772;  State  v.  McGann,  8 
Idaho,  40,  6G  Pac.  823;  See,  also.  Ex  parte 
McConnell,  83  Cal.  558,  23  Pac.  1110. 

For  the  foregoing  reasons  the  writ  will 
be  quashed,  and  the  prisoner  remanded  to 
the  custody  of  the  warden  of  the  peniten- 
tiary. 

STOCKSLAGER,  C.  J,  and  SULLIVAN, 
J.,  concur. 


MURRY  V.  NIXON. 
(.Supreme  Court  of  Idaho.     Feb.  6,  1905.) 

SUFFICIENCT  OP  COMPLAINT— CERTAINTY  OF 
FINDINGS— DESCRIPTION   OF  PBOPEBTY. 

1.  Complaint  in  this  case  examined,  and  held 
sufficient  to  state  a  cause  of  action,  and,  no  de- 
fect therein  having  been  pointed  out  by  demurrer 
in  the  lower  court,  any  defect  in  the  manner  of 
stating  the  cause  of  action  will  not  be  examined 
on  first  saggestion  in  this  court. 

2.  A  judgment  will  not  be  reversed  on  the 
grounds  alone  that  the  fiadings  on  which  it  rests 
refer  to  maps  and  plats  on  file  in  the  case  for 
a  complete  and  definite  description  of  the  prop- 
erty involved  in  the  litigation,  but,  when  capable 
of  being  made  certain  by  such  reference,  wilt  be 
sustained. 

3.  Held,  further,  that  the  practice  of  referring 
in  findings  and  judgments  to  extraneous  matters 
for  description  or  other  essential  matter  is  not 
the  commendable  practice,  and  should  be  dis- 
couraged. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bannock  Coun- 
ty;  Alfred  Budge,  Judge. 

Action  by  James  A.  Murry  against  Samuel 
N.  Nixon.  Judgment  for  plaintiff,  and  de- 
fendant appeal*    Affirmed. 

The  plaintiff  commenced  this  action  to 
quiet  bis  title  to  certain  property  situated 
In  Bannock  county,  and  to  obtain  a  per- 
I>etual  injunction  against  the  defendant  inter- 
fering with  plalntifTs  possession  of  such 
property,  or  In  any  manner  obstructing  the 


free  use  thereof.  Since  this  appeal  Is  from 
the  Judgment  alone,  and  does  not  bring  up 
any  of  the  evidence,  and  appellant  places  his 
chief  reliance  upon  the  insufficiency  of  the 
complaint,  we  therefoi-e  quote  the  complaint 
and  findings  In  full,  which  are  as  follows: 

''Comes  now  the  plaintiff,  and  for  cause 
of  action  against  the  defendant,  complains 
and  alleges: 

"(1)  That  the  plaintiff  and  his  grantors,  and 
predecessors  In  interest  at  all  the  times  here- 
in mentioned  were,  and  the  plaintiff  now  is, 
the  owner.  In  the  possession  and  entitled  to 
the  possession  of  the  following  described  real 
estate,  to  wit:  That  certain  water  right 
and  water  system  furnishing  and  supplying 
the  city  of  Pocatello,  Idaho,  with  water  for 
public  and  domestic  use,  commonly  known 
as  the  'Pocatello  Water  System,'  including, 
among  other  things,  the  right  of  way  for  its 
pipe  lines  from  Its  source  of  supply  to  its 
reservoirs,  reservoir  sites,  with  the  right  of 
access  thereto,  and  the  right  of  way  for  Its 
pipe  lines  from  said  reservoirs  to  the  corpo- 
rate limits  of  the  city  of  Pocatello,  Idaho. 
That  said  right  of  way  is  one  himdred  feet 
wide,  and,  among  other  lands,  crosses  one 
comer  of  the  S.  B.  V*  of  the  &  W.  %  of 
section  35,  township  6  south,  range  34  cast, 
to  Bannock  county,  state  of  Idaho;  said 
right  of  way  behig  occupied  and  used  for 
the  pipe  lines  of  the  plaintiff  in  conducting 
water  of  said  water  system  to  the  city  of 
Pocatello  for  domestic  and  public  use  as 
aforesaid,  and  has  been  acquired  by  the 
plaintiff  and  his  grantors  and  bis  prede- 
cessors in  interest  from  the  government  of 
the  United  States  pursuant  to  law,  and  ac- 
cording to  certain  surveys,  maps,  and  plats 
submitted  to  and  approved  by  the  Secretary 
of  the  Interior  of  the  said  United  States 
government,  and  now  on  file  therein,  and  also 
with  the  United  States  Land  Office  at  Black- 
foot,  Idaho,  to  which  reference  la  hereby 
made  as  a  part  hereof. 

"(2)  That  as  a  means  of  access  to  and  for 
the  convenience  of  the  plaintiff  and  the  trav- 
eling public  in  traveling  to  and  from,  said  pipe 
lines  and  reservoirs,  the  plaintiff  and  his  gran- 
tors and  predecessors  in  interest  built  and 
constructed  a  road  from  the  city  of  Pocatello, 
Idaho,  to  its  upper  reservoir,  situate  on  the 
northwest  quarter  of  the  southeast  quarter  of 
section  2,  township  7  south,  range  34  east, 
which  said  road  runs  over  and  through  the 
southeast  quarter  of  the  southwest  quarter  of 
section  35,  aforesaid,  along  and  adjacent  to 
said  right  of  way,  within  close  proximity 
thereto. 

"(31  That  the  plaintiff  and  his  grantors 
and  predecessors  In  interest  for  more  than 
ten  years  last  past,  except  when  Interrupt- 
ed by  the  defendant  as  hereinafter  more  ful- 
ly alleged,  have  been  and  now  are  in  the  pos- 
session, occupation,  and  use,  and  are  entitled 
to  the  possession,  occupation,  and  use,  of 
said  pipe  lines  and  reservoirs,  claiming  title 
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thereto,  holding  and  claiming  the  same  ad- 
versely against  all  and  every  person  or  per- 
sons whomsoever,  and  paying  all  state,  coun- 
ty, and  municipal  taxes  or  assessments  up- 
on or  against  the  same. 

"(4)  That  the  plaintiff  and  his  grantors 
and  predecessors  In  interest  for  more  than 
ten  years  last  past,  except  when  interrupted 
by  the  defendant,  as  hereinafter  more  fully 
alleged,  have  been  and  now  are  entitled  to 
access  to  said  pipe  lines  and  reservoirs  by 
means  of  and  along  and  over  the  road  and 
highway  set  forth  and  described  in  para- 
graph two  hereof,  together  with  the  traveling 
public  using  the  same,  which  is  the  only 
present  practical  means  of  access  to  and  from 
said  pipe  lines  and  reservoirs;  and  said  road 
and  highway,  except  when  obstructed  by  the 
defendant,  has  been  and  now  is  in  constant 
daily  use  by  the  plaintiff  and  the  traveling 
public. 

"(5)  That  on  or  about  the  17th  day  of  Oc- 
tober, 1002,  the  defendant  above  named  tres- 
passed upon  said  right  of  way  of  the  plain- 
tiff by  planting  posts  and  stringing  wires 
over  and  across  the  same,  thereby  obstruct- 
ing and  Inclosing  the  same,  without  the 
knowledge  and  against  the  will  and  without 
the  consent  of  the  plaintiff,  and  by  his  acts 
and  speech  gives  out  and  threatens  to  con- 
tinue to  plant  posts  and  string  wires  over 
and  across  said  right  of  way  where  the  said 
lines  of  the  southeast  quarter  of  the  south- 
west quarter  of  said  section  35  crosses  the 
same,  without  the  knowledge,  against  the 
win,  and  without  the  consent  of  plaintiff,  and 
to  the  great  and  irreparable  damage  of  the 
plaintiff,  for  which  there  Is  no  plain,  speedy, 
and  adequate  remedy  at  law. 

"(6)  That  on  or  about  the  17th  day  of  Oc- 
tober, 1002,  the  defendant  above  named,  in 
violation  of  law,  without  the  knowledge  of 
the  plaintiff,  and  against  his  will,  and  with- 
out his  consent,  obstructed  said  road  and 
highway  set  forth  and  descril)ed  in  para- 
graphs two  and  four  hereof,  by  planting 
posts  and  stringing  wires  over  and  across 
the  same,  thereby  preventing  the  plaintiff  and 
others  from  traveling  said  road  and  highway, 
and  l^  his  acts  and  speech  the  defendant 
gives  out  and  threatens  to  continue  to  ob- 
struct said  road  and  highway,  and  to  pre- 
vent travel  thereon  or  thereover,  where  the 
same  crosses  said  southeast  quarter  of  the 
southwest  quarter  of  section  35,  aforesaid, 
to  the  great  and  irreparable  damage  of  the 
plaintiff,  and  for  which  there  is  no  plain, 
speedy,  or  adequate  remedy  at  law. 

"(7)  That  the  defendant  claims  some  right 
or  interest  in  and  to  the  said  southeast  quar- 
ter of  the  southwest  quarter  of  section  33, 
the  exact  extent  of  which  is  to  the  plaintiff 
imknown;  but,  if  any  interest  he  has,  it  is 
subordinate  and  inferior  to  the  rights  of  the 
plaintiff  in  said  right  of  way,  and  to  the 
right  of  the  plaintiff  to  travel  over  said  road 
and  highway  constructed  and  used  by  the 


plaintiff  and  his  grantors  and  j^redecessors 
In  Interest  for  more  than  ten  years  last  past, 
as  a  means  of  access  to  said  pipe  lines  and 
reseiTOirs. 

"(8)  That  the  plaintiff  is  Informed  and  be- 
lieves, and  upon  such  information  and  be- 
lief alleges,  that  the  defendant  is  a  nonresi- 
dent of  Idaho,  and  has  no  property  therein, 
except  said  southeast  quarter  of  the  south- 
west quarter  of  section  35,  aforesaid,  which 
Is  practically  valueless,  and  that  the  plaintiff 
is  therefore  insolvent  and  wholly  unable 
to  respond  in  damages  for  the  past  and 
threatened  trespasses  upon  the  rights  of  way 
of  the  plaintiff,  and  for  the  past  and  threat- 
ened obstructions  to  said  road  and  highway, 
and  the  plaintiff  will  suffer  great  and  Inep- 
arable  damage  from  such  threatened  tres- 
passes, unless  defendant  be  restrained  and 
enjoined   therefrom." 

After  the  submission  of  the  case  the  court 
made  and  filed  his  findings  of  fact  and  con- 
clusions of  law,  which  are  as  follows: 

"(1)  That  the  plaintiff  and  his  grantors 
and  predecessors  in  interest  at  all  the  times 
mentioned  in  the  plaintiff's  complaint,  and 
the  plaintiff  now  is  the  owner,  in  the  posses- 
sion, and  entitled  to  the  possession  of  that 
certain  water  system  furnishing  and  supply- 
ing the  city  of  Pocatello,  Idaho,  with  water 
for  domestic  and  public  use,  commonly  known 
as  the  'Pocatello  Water  System,'  including, 
among  other  things,  the  right  of  way  for  its 
pipe  lines,  aqueducts,  and  ditches  from  Its 
source  of  supply  to  its  reservoirs,  reservoir 
Bites,  with  the  right  of  access  thereto,  and 
the  right  of  way  fifty  feet  wide  in  width  on 
either  side  of  the  margin  of  said  reservoir 
and  pipe  lines  and  to  the  corporate  limits 
of  the  city  of  Pocatello,  Idaho,  which  right 
of  way  crosses  the  southeast  quarter  of  the 
southwest  quarter  of  section  33,  townshln 
6  south,  range  34  east,  Boise  meridian.  \u 
Bannock  county,  state  of  Idaho;  said  right 
of  way  being  used  and  occupied  by  the 
plaintiff  with  pipe  lines,  conducting  water 
of  said  water  system  to  the  city  of  Pocatello 
for  domestic  and  public  use  as  aforesaid,  and 
which  has  been  acquired  by  the  plaintiff 
and  his  grantors  and  predecessors  In  interest 
from  the  government  of  the  United  States 
pursuant  to  law,  and  according  to  certain 
maps,  surveys,  and  plans  submitted  to  and 
approved  by  the  Secretary  of  the  Interior  of 
the  United  States  government,  now  on  file 
with  said  secretary  and  In  the  United  States 
Land  Office  at  Blackfoot,  Idaho,  and  filed  as 
exhibits  in  this  cause,  to  which  reference  is 
hereby  made  as  a  part  hereof. 

"(2)  That  as  a  means  of  access  to  and  for 
the  convenience  of  the  plaintiff  and  the  trav- 
eling public  in  traveling  to  and  from  said 
pipe  lines,  reservoirs,  and  other  places  be- 
yond the  plaintiff  and  his  grantors  and  pred- 
ecessors in  interest  built  and  constructed  a 
road  from  the  city  of  Pocatello,  Idaho,  to  Its 
said  reservoirs,  and  dedicated  the  same  to 
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the  public  as  a  public  highway,  which  aald 
I'oad  has  been  used  by  the  plaintiff  and  ac- 
cepted and  used  by  the  general  public  for 
more  than  ten  years  last  past  as  a  public 
highway,  which  said  road  passes  over  the 
Bouthenst  quarter  of  the  southwest  quarter 
of  section  35,  aforesaid,  along  and  adjacent 
thereto,  and  Is  fifty  feet  In  width,  and  ac- 
curately marked  on  a  plat,  and  filed  herein 
and  made  a  part  hereof. 

"(3)  That  the  plaintiff  and  bis  grantors 
and  predecessors  in  Interest  for  more  than 
ten  years  last  past,  except  when  Interrupted 
by  the  defendant,  have  been  and  now  are  in 
the  possession,  occupation,  and  use  of  said 
pipe  lines  and  reservoirs  and  the  rights  of 
way  and  sites  therefor,  claiming  title  there- 
to under  the  laws  and  grants  of  the  United 
States,  holding  and  using  the  same  adverse- 
ly against  the  defendant  and  all  and  every 
person  or  persons  whomsoever,  paying  all 
state,  county,  or  municipal  taxes  or  assess- 
ments against  or  upon  the  same. 

"(4)  That  on  or  about  the  17th  day  of  Oc- 
tober, 1002,  the  defendant  tresis ssed  uix>n 
said  right  of  way  for  said  pipe  lines  by 
planting  posts  and  stringing  wires  over  and 
across  the  same,  thereby  obstructing  and  in- 
closing the  same  against  the  will  and  with- 
out the  consent  of  the  plaintiff,  and  at  the 
same  time  and  place  and  in  the  same  man- 
ner obstructing  said  road  and  public  high- 
way; and  by  his  acts  and  speech  gives  out 
and  threatens  to  continue  to  plant  posts  and 
string  wires  over  and  across  said  right  of 
way  and  highway  where  the  lines  of  the 
southeast  quarter  of  the  southwest  quarter 
of  said  section  3.j  crossps  the  same. 

"(5)  That  the  defendant  Is  a  nonresident 
of  the  state  of  Idaho,  and  has  no  property 
therein  except  the  southeast  quarter  of  the 
southwest  quarter  of  said  section  35,  afore- 
said, the  value  of  which  is  not  proved,  and 
which  Is  of  little  value. 

"As  conclusions  of  law  based  upon  the 
foregoing  findings  of  fact  the  court  says: 
That  the  plaintiff  Is  the  owner,  in  the  pos- 
session, and  entitled  to  the  possession  of  a 
strip  of  land  one  hundred  feet  wide  through 
the  southeast  quarter  of  the  southwest  quar- 
ter of  section  35,  township  6  south,  range  84 
east,  Bannock  county,  Idaho,  where  the  pipe 
line  of  the  plaintiff  leading  from  Its  lower 
reservoir  to  the  city  of  Pocatello,  crosses  the 
same,  being  a  strip  fifty  feet  on  each  side 
of  said  pipe  line,  as  located,  surveyed,  and 
established  by  the  plats  and  maps  filed  with 
and  approved  by  the  Secretary  of  the  Inte- 
rior, and  now  on  file  In  the  United  States 
Land  Ofllce  at  Blackfoot.  Idaho,  a  certified 
copy  of  which  Is  filed  in  this  cause,  to  which 
reference  is  hereby  made  as  a  part  hereof; 
and  that  the  defendant  has  no  right  or  title 
thereto.  That  the  road  leading  from  the 
city  of  Pocatello,  Idaho,  to  the  pipe  lines, 
reservoirs,  reservoir  sites,  and  places  and 
points  west  thereof,  and  particularly  that 


part  of  said  road  which  crosses  the  south- 
east quarter  of  the  southwest  quarter  of 
section  35,  whether  located  upon  or  off  the 
right  of  way  for  said  pipe  lines,  is,  and  for 
more  than  ten  years  last  past  has  been,  a 
public  highway,  and  for  a  width  of  fifty 
feet  where  said  road  now  exists  Is  entitled 
to  be  traveled  by  the  general  public,  and  for 
that  w^ldth  must  be  left  open  and  unob- 
structed to  public  travel.  That  the  plain- 
tiff is  entitled  to  have  his  right  and  title  to 
said  right  of  way  fifty  feet  upon  each  side 
of  said  pipe  line,  where  the  same  cro.«s('8  the 
lands  above  described,  quieted  asnlnct  the 
defendant,  and  the  plaintiff's  right  and  title 
to  said  right  of  way  Is  superior  to  any  right 
or  claim  of  said  defendant.  That  the  de- 
fendant has  no  right  to  plant  posts  or  string 
wires  over  or  across  said  right  of  way  for 
said  pipe  lines  or  snld  public  road,  or  to  oth- 
erwise obstruct  said  right  of  way  or  said 
public  highway,  or  to  obstruct  said  public 
highway  where  the  same  diverges  from  said 
right  of  way.  That  the  defendant  and  his 
agents,  attorneys,  and  servants  should  be 
perpetually  restrained  and  enjoined  from  In 
any  manner  interfering  with  or  obstructing 
said  right  of  way  or  trespassing  thereon, 
and  from  obstructing  said  public  highway 
whore  the  same  crosses  the  lands  above  de- 
scribed, or  In  any  manner  interfering  with 
the  free  use  and  enjoyment  thereof  as  a  pub- 
lic highway." 

John  R.  Cummings,  for  appellant  Stand- 
rod  &  Terrell,  for  respondent. 

AILSHIE,  J.  (after  making  the  statement). 
The  defendant  did  not  demur  to  the  com- 
plaint, but  answered,  and  the  case  was  tried 
without  any  objection  to  the  sufiicleucy  of 
the  complaint.  While  this  complaint  may 
have  contained  defects  which  could  have 
been  pointed  out  by  special  demurrer,  we  are 
satisfied  that  it  is  sufficient  to  state  a  cause 
of  action  In  the  absence  of  any  such  ob- 
jection. The  views  of  this  court  on  a  some- 
what similar  objection  of  a  more  serious 
nature  than  the  one  involved  in  this  case 
were  expressed  in  HolUster  T.  The  State 
(Idaho)  77  Pac.  330. 

It  Is  argued  that  the  findings  are  insuffi- 
cient to  support  the  judgment  for  the  rea- 
son that  they  do  not  fix  the  exact  situs  or 
location  of  the  right  of  way  100  feet  wide 
to  which  It  is  sought  to  quiet  the  title.  The 
description  of  the  premises  contained  in  the 
decree  follows  the  description  contained  In 
the  findings.  It  will  be  noticed  that  the 
court  refers  to  certain  plats  and  maps,  cer- 
tified copies  of  which  were  on  file  in  the 
case,  for  a  specific  and  complete  descrip- 
tion of  the  property,  and  by  reference  made 
the  maps  a  part  of  the  findings.  Appellant's 
chief  objection  to  this  Is  that  no  map  or 
plat  is  made  a  part  of  the  findings  or  Judg- 
ment by  being  incorporated  therein,  and  that 
no  map  or  plat  Is  referred  to  by  any  Identi- 
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■flcatlon  whereby  a  person  could  ascertain  the  i 
particular  map  or  plat.  A  map  la  brought  I 
up  as  a  part  of  the  record  by  stipulation  be- 
tween counsel,  showing  the  exact  location 
of  the  right  of  way  and  pipe  line  claimed  by 
the  plaintiff,  which  map  Is  drawn  to  a  scale, 
and  contains  all  the  angles  and  measure- 
ments necessary  to  definitely  locate  the 
same.  This  map  Is  one  of  the  flies  in  the 
case  in  the  trial  court  It  Is  claimed,  how- 
ever, by  appellant,  that  there  were  other 
maps  and  plats  on  file  with  reference  to  the 
same  tract  of  laud  and  right  of  way,  and 
that  from  the  findings  and  Judgment  it  can- 
not be  ascertained  which  particular  map  is 
referred  to.  It  Is  to  be  presumed  that  all 
the  maps  and  plats  which  were  properly  In- 
troduced in  the  case  had  reference  to  the 
particular  right  of  way  and  pipe  line  In  con- 
troversy; and,  since  It  could  be  located  at 
but  one  definite  place.  It  must  necessarily 
follow  that  all  the  maps  and  plats  on  file 
in  the  case  were  In  harmony  with  each  other, 
and  gave  the  property  the  same  location, 
rather  than  different  locations.  On  this 
point  appellant  cites  us  to  Crosby  v.  Dowd, 
61  Cal.  557,  but  what  was  said  there  with 
reference  to  description  Is  scarcely  applica- 
ble here,  for  the  reason  that  that  was  an 
ejectment  case;  but  the  doctrine  announced 
In  that  case  has  been  repudiated  by  the  Cali- 
fornia court  In  the  later  cases  of  De  Supul- 
veda  V.  Baugh,  74  Cal.  470,  16  Pac.  223,  5 
Am.  St  Rep.  455,  and  In  re  Madera  Irriga- 
tion District,  92  Cal.  329,  28  Pac.  272,  675, 
14  L.  R.  A.  755,  27  Am.  St.  Rep.  106.  We 
think  in  this  case  the  description  Is  not  so 
defective  as  to  Justify  a  reversal  of  the 
Judgment.  The  practice,  however,  of  refer- 
ring to  extraneous  matters  in  the  findings 
and  Judgment  for  definite  de.scriptlon,  or 
any  other  matter  that  should  be  contained 
In  the  findings  and  judgment.  Is  one  which 
should  be  discouraged.  We  think  the  trial 
courts  should  Incorporate  all  such  matters  in 
their  findings  and  judgments  without  mak- 
ing any  reference  whatever  to  any  matters 
not  therein  contained,  and  by  so  doing  much 
of  this  character  of  discu-ssion  and  this 
class  of  appeals  would  be  avoided. 

Counsel  for  the  respective  parties  have 
gone  quite  exhaustively  into  the  question 
of  the  kind,  character,  and  extent  of  the  title 
which  plaintiff  acquired  to  this  right  of  way, 
and  have  discussed  the  question  as  to  wheth- 
er the  same  was  a  fee  or  only  a  specific  ease- 
ment. The  evidence  has  not  been  brought 
before  us,  and  for  that  reason  we  do  not 
think  we  are  at  liberty  to  enter  into  a  dis- 
cussion of  these  questions.  This  appeal  only 
brings  up  the  judgment  roll,  and,  since  we 
find  no  error  therein,  the  judgment  must  be 
affirmed,  and  It  Is  so  ordered.  Costs  award- 
ed to  respondent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


MOLLENKAMP  et  ol.  v.  FARR  et  al. 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

WILL — CONSTBUCTION— ESTATE    DEVISKI>— 
CONDITIONS. 

1.  A  testator  whose  family  consisted  of  a 
wife  and  six  minor  children,  two  sons  and  four 
daugliters,  devised  a  farm  which  comprised 
substantially  all  his  estate  to  his  widow  for  her 
life,  and  added  :  "I  desire  the  farm  at  her  death 
should  go  to  my  two  sons,  Louis  and  George : 
provided  •  •  •  that  they  pay  over  whatever 
difference  there  may  be  in  the  appraisement  or 
allotment  made  by  their  mother  for  the  benefit 
of  my  other  children,  said  allotment  to  be  made 
at  the  discretion  of  my  wife."  Held,  that  under 
the  circumstances  of  this  case  the  requirement 
of  this  proviso  formed  a  condition  precedent,  and 
no  title  could  pass  to  the  sons  under  the  clause 
quoted,  without  an  appraisement  or  allotment 
having  been  made  by  the  mother. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lincoln  County; 
R.  R.  Rees,  Judge. 

Action  by  Carrie  Farr  and  others  against 
Louis  Mollenkamp  and  another.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

David  Ritchie  and  F.  H.  Dunham,  for 
plaintiffs  In  error.  Z.  C.  Milllkln.  H.  W. 
Ilahmeler,  and  Geo.  D.  Abel,  for  defendants 
In  error.  _ 

MASON,  J.  This  proceeding  involves  the 
construction  of  the  will  of  George  Mollen- 
kamp, who  died  March  22,  1888,  owning  per- 
sonal property  valued  at  $635,  and  a  farm 
worth  about  $2,500,  subject  to  a  mortgage  for 
$000.  He  was  survived  by  his  widow,  two 
sous,  aged  respectively  12  and  11  years,  and 
four  daughters,  one  aged  17  years,  the  others 
all  younger  than  the  sons.  His  will  was 
drawn  by  a  neighbor  unversed  in  the  law, 
and  read  as  follows: 

"I,  George  Mollenkamp,  of  the  County  of 
Lincoln,  State  of  Kansas,  being  of  sound 
mind  and  memory  do  make  and  publish  this 
my  last  will  and  testament,  in  manner  and 
form  following,  that  Is  to  say. 

"Fhrst:  1  give,  devise  and  bequeath  to  each 
of  my  children  the  sum  of  $25.00  (Twenty 
five  dollars)  to  be  paid  to  each  on  their  re- 
spective Twenty  first  birthdays,  said  moneys 
to  be  paid  from  the  proceeds  of  the  farm. 

"Second:  I  give,  devise  and  bequeath  to 
my  beloved  wife  Catharina  Adelphela  Mol- 
lenkamp the  farm  on  which  she  now  resides 
to  have  and  to  hold  during  her  natural  life, 
for  the  benefit  of  self  and  family.  I  desire 
that  the  farm  at  her  death  should  go  to  my 
two  sons  Louis  and  George,  providing  that 
they  hare  been  obedient  and  kind  to  their 
mother  and  sisters,  and  displayed  energy  in 
developing  the  best  resources  of  the  farm  and 
providing  also  that  they  pay  over  whatever 
difference  there  may  be  in  the  appraisement 
or  allotment  made  by  their  mother  for  the 
benefit  of  my  other  children,  said  allotment  to 
be  made  at  the  discretion  of  my  wife. 
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"Ariel  last.  I  hereby  constitute  and  appoint 
my  said  wife  Catharina  Adelphela  Mollen- 
liauip  to  be  tlie  executrix  of  this  my  iast  Avili 
and  testament. 

"In  witness  whereof  I  have  hereunto  set 
my  baud  this  fifth  day  of  March  A.  D.  1888." 

The  wlii  was  duly  prolwted,  and  the  widow 
elected  to  accept  its  provisions.  She  died 
June  T,  ISSO,  without  having  taicen  any  ac- 
tion under  the  clause  relating  to  appraise- 
D)ent  and  allotment.  A  guardian  for  the  mi- 
nor children  was  appointed,  who  tooli  charge 
of  and  managed  the  farm  for  the  benefit  of 
all  the  children  for  some  years,  paying  off 
tlie  mortgage  from  its  proceeds.  In  1897  he 
leased  It  to  George,  who  at  the  time  bought 
of  him  certain  personal  property  of  the  es- 
tate, paying  therefor  $450,  which  was  divid- 
ed equally  among  the  children.  In  1002  the 
four  daughters  brought  an  action  for  parti- 
tion, claiming  that  each  child  owned  an  un- 
divided one-sixth  of  the  farm.  The  two  sons 
answered,  asserting  title  to  the  whole  of  it 
under  the  terms  of  the  will.  The  trial  court 
sustained  the  claim  of  the  plaintiffs,  and  the 
defendants,  Louis  and  George  Mollenliamp, 
prosecute  error. 

In  support  of  the  judgment  rendered,  it  is 
suggested  that  the  portion  of  the  will  relat- 
ing to  the  farm  going  to  the  sons  upon  the 
death  of  their  mother  should  be  treated  as  a 
mere  recommendation,  and  not  as  an  Impera- 
tive direction,  since  It  employs  the  phrase 
"I  desire,"  in  apparent  contrast  with  the 
twice-repeated  expression  "I  give  and  be- 
queath." Whether  in  any  given  case  words 
of  a  will  precatory  in  form  are  to  be  inter- 
preted as  mandatory  in  effect  depends  upon 
the  true  intent  of  the  testator,  to  l>e  arrived 
at  by  consideration  of  the  context,  and  per- 
haps of  the  attending  circumstances.  Here 
we  shall  assume  that  the  doubtful  term 
sbooid  not  be  literally  construed,  but  should 
have  the  force  of  a  command,  although  there 
is  room  for  a  plausible  argument  to  the  con- 
trary. The  Inquiry  then  is  whether  the  will 
imposed  upon  the  acquisition  of  the  property 
by  the  testator's  sons  a  condition  precedent 
which  has  not  been  performed.  This  like- 
wise is  to  be  determined  by  a  rational  search 
for  the  real  purpose  of  the  decedent,  In  the 
light  of  ail  available  sources  of  information. 
Thus  viewed,  the  problem  is  not  difficult  of 
solution.  The  provisions  regarding  the  good 
conduct  of  the  sons  may  be  treated  as  unim- 
portant, or  perhaps  as  presumptively  having 
been  fulfilled,  but  there  remains  the  fact  that 
the  devise  to  them  is  made  to  depend  upon 
their  paying  over  "whatever  difference  there 
may  be  in  the  appraisement  or  allotment 
made  by  their  mother  for  the  benefit  of  the 
other  children,  such  allotment  to  be  made  at 
the  discretion  of  their  mother.  The  words 
quoted  doubtless  have  no  distinct  technical 
meaning,  but  obviously  they  were  used  to 
express  this  idea:  that  the  mother  was  to 
estimate  the  value  of  the  farm  and  divide 
tlie  amount  into  as  many  parts  as  there  were 


children,  and  that  the  sons  were  to  taite  the 
propei-ty,  provided  they  paid  to  each  of  the 
daughters  the  amount  determined  by  such 
uppraisement  and  allotment.  The  only  oth- 
er interi>retatlon  offered  by  plaintiffs  in  error 
is  that  the  provision  that  the  allotment  was 
to  be  made  "at  the  discretion  of"  the  mother 
meant  that  she  was  to  be  at  liberty  to  malce 
it  or  not  to  make  it  as  she  saw  fit,  implying 
tliat  it  rested  with  her  to  charge  against  the 
farm  for  the  benefit  of  her  daughters  such 
sum  as  she  should  deem  primer,  or,  by  inac- 
tion, to  permit  her  sons  to  take  it  absolutely. 
We  do  not  think  such  a  reading  Is  fairly  to 
be  derived  from  the  language  Itself,  from 
the  context,  or  from  any  of  the  attendant 
circumstances.  The  appraisement  and  allot- 
ment are  spoken  of  not  as  steps  that  may  be 
taken,  but  as  steps  that  are  to  be  taken.  The 
matter  committed  to  the  discretion  of  the 
widow  is  not  whether  an  allotment  shall  be 
made,  but  how  it  shall  be  made.  This  seems 
the  natural  meaning;  we  think  it  the  one  in- 
tended by  the  testator.  It  is  evident  that 
the  father  bad  no  thought  of  discriminating 
against  any  of  his  children;  that  he  wished 
his  sons  to  acquire  title  to  the  farm,  to  the 
exclusion  of  their  sisters,  only  upon  making 
them  due  compensation,  to  be  determined  by 
the  method  pointed  oat  This  constituted 
the  requirement  a  condition  precedent 
Whether  or  not  it  was  necessary  that  any 
money  should  actually  be  paid,  or  that  the 
land  siiould  be  accepted  subject  to  its  pay- 
ment before  the  title  should  vest  in  Louis 
and  George  Mollenkamp,  It  was  necessary 
that  the  amount  should  be  fixed.  And  as  this 
never  was  fixed,  and  as  upon  the  death  of 
Mrs.  Mollenkamp  It  became  Impossible  to 
fix  it  In  accordance  with  the  terms  of  the 
will,  the  performance  of  the  condition  be- 
came Impossible,  and  the  title  became  abso- 
lute in  the  heirs  of  the  senior  George  Mol- 
lenkamp. See  Goff  v.  Pensenhafer,  190  111. 
200,  60  N.  E.  110;  Stark  v.  Conde,  100  Wis. 
633,  76  N.  W.  600.  The  requirement  exacted 
of  the  defendants  was  in  the  nature  of  a 
consideration  for  the  devise,  and  on  that  ac- 
count also  to  be  regarded  as  a  condition  pre- 
cedent 29  A.  &  E.  Bncyc.  of  L.  (Ist  Ed.l 
473-474. 

It  Is  urged  by  plaintiffs  in  error  that  the 
silence  of  the  will  as  to  the  effect  of  a  fail- 
ure to  perform  the  conditions  named — there 
being  no  devise  over  and  no  forfeiture  pro- 
vided for  in  set  terms — militates  against  the 
conclusions  announced.  In  the  case  of  per- 
sonal property,  such  an  omission  is  by  a  tech- 
nical rule  given  peculiar  force.  But  where 
real  property  is  affected  this  rule  does  not 
apply,  and  the  circumstance  is  important 
only  so  far  as  it  may  tend  to  throw  light 
upon  the  purpose  of  the  testator.  2  Jarman 
on  Wills  (5th  Ed.)  582;  Phlllipa  v.  Ferguson, 
85  Va.  500.  8  S.  E.  241,  1  L.  R.  A.  837,  17 
Am.  St.  Rep.  78;  Tlliey  v.  King,  100  N.  C. 
4«1.  13  S.  E.  936;  Mills  v.  Newberry,  112 
111.  123,  1  X.  E.  156,  54  Am.  Rep.  213.    In 
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some  cases  It  might  In  tbat  aspect  afford  an 
argumeut  against  a  change  of  disposition 
resulting  from  a  breach  of  the  condition,  up- 
on the  principle  that,  had  any  such  change 
been  in  contemplation,  a  statement  would 
naturally  have  been  made  as  to  what  It 
should  be.  But  here  It  is  plain  that  the  tes- 
tator had  no  thought  of  the  property  upon 
the  death  of  bis  wife  going  elsewhere  than 
where  it  would  have  fallen  by  law — to  all  his 
children  in  equal  shares — excepting  In  the 
event  he  specially  provided  for,  the  fulfill- 
ment of  the  condition  precedent 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

GATiE  MFG.  CO.  v.  SLEEPER  et  al. 
(Supreme  Court  of  Kansas.     Feb.  11,  1903.) 

INaUNCTlOS— LEVY  OF  EXECUTIOK— REMEDY  AT 
LAW. 

1.  The  privilege  of  one,  whose  real  properly 
is  levied  niKin  under  an  execution  against  an- 
other, to  make  a  motion  in  the  case  in  which 
tile  execution  was  isaued  to  release  the  proper- 
ty from  such  levy,  docs  not  afford  him  such  an 
adequate  remedy  at  law  as  to  cut  off  any  right 
he  would  otherwise  have  to  maintain  injunction 
against  the  sale  of  the  property. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  Coimty; 
A.  H.  Campbell,  Judge  pro  tern. 

Action  by  Lyman  Sleeper  against  the  Gale 
Manufacturing  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  company 
brings  error.    Affirmed. 

Thompson  &  Thompson,  for  plaintiff  In 
error.  McClain  &  Apt,  for  defendants  in  er- 
ror. 

MASON,  J.  The  Gale  Manufacturing 
Company  sued  a  firm  composed  of  S.  T. 
Breckenrldge  and  Hairy  Sleeper  in  justice 
court  upon  an  account.  During  tlie  penden- 
cy of  the  action,  Breckenrldge  conveyed  a 
tract  of  land  to  Lyman  Sleeper,  the  father 
of  Harry  Sleeper.  The  company,  having  re- 
covered judgment,  filed  a  transcript  in  the 
district  court,  and  caused  an  execution  to 
be  levied  ui)on  this  land,  upon  the  tlieory 
that  such  deed  was  void  because  mode  In 
fraud  of  creditors.  Lyman  Sleeper  then  be- 
gan an  action  of  injunction  against  the  com- 
pany, In  which  he  obtained  a  final  judgment 
enjoining  the  sale  of  the  land  under  the  ex- 
ecution. The  Gale  Company  prosecutes  er- 
ror. 

Plaintiff  In  error  contends  that  a  demurrer 
to  the  petition  for  injunction  should  have 
been  sustained  upon  the  ground  that  the 
plaintiff  bad  an  adequate  remedy  at  law. 
In  that  be  could  have  made  a  motion  in  the 
case  In  which  the  execution  was  issued  to 
release  the  land  from  the  levy.  Crist  v. 
Cosby,  11  Okl.  635,  C9  Pac.  885,  cited  in  sup- 
port of  the  contention,  contains  expressions 
apparently  sustaining  this  view.  All  that 
was  there  actually  decided,   however,   was 


that  a  defendant  wrongfully  served  with 
summons  must  contest  the  sufficiency  of  the 
service.  If  at  all,  in  that  action,  and  not  by 
an  independent  suit  after  Judgment  to  re- 
strain Its  enforcement.  The  remedy  open 
to  one  whose  property  is  seized  upon  process 
against  another,  by  a  motion  to  lie  made  in. 
a  case  to  which  he  was  not  a  party,  Is  In- 
adequate for  this  reason.  If  for  no  other: 
That  through  such  a  proceeding  no  final  set- 
tlement of  the  matter  In  controversy  can  be 
had.  "A  decision  either  way  on  such  mo- 
tion would  not  affect  the  ultimate  rights  of 
the  parties,  nor  be  a  bar  to  an  action  to 
determine  the  ownership."  White-Crow  v. 
White- Wing,  3  Kan.  276.  Therefore  what- 
ever right  Lyman  Sleeiier  might  otherwise 
have  had  to  maintain  Injunction  was  not  af- 
fected by  the  privilege  open  to  him  of  mak- 
ing a  motion  in  the  case  against  Brecken- 
rldge and  Harry  Sleeper.  As  such  right  has 
not  been  challenged  upon  any  ground  ex- 
cepting that  stated,  no  consideration  need  be 
given  to  other  questions  that  might  have  been 
raised  In  that  connection. 

A  further  assignment  of  error  Is  based 
upon  tlie  fact  that  a  mortgagee  of  the  prop- 
erty in  controversy  was  permitted  to  Inter- 
vene and  obtain  a  decree  of  foreclosure  in 
the  Injunction  action.  Assuming  that  this 
was  error,  it  does  not  warrant  a  reversal. 
Inasmuch  as  the  court  held  that  the  plaintiff 
in  error  had  no  Interest  in  the  property,  it 
was  not  prejudiced  in  any  way  by  the  fore- 
closure of  the  mortgage. 

It  is  also  argued  that  the  evidence  does 
not  support  the  decision  made,  but  compels 
the  conclusion  that  the  deed  to  Lyman  Sleep- 
er was  fraudulent.  Circumstances  were 
shown  giving  color  to  the  claim  of  fraud, 
but  tliey  cannot  lie  said  to  have  conclusively 
established  it. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


ATCHISON,  T.  ft  S.  F.  RY.  CO.  ▼.  ALLEN. 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

MALICIOUS    PROSECLTIOM— PROBABLE   CAUSE. 

1.  In  an  action  for  malicious  prascoution,  it  la 
error  to  in.-<trnct  the  jury  to  decide  for  them- 
selves, under  all  the  evidence,  what  belief  a  per- 
son of  ordinary  caution  and  prudence  would 
have  entiTt.iincd,  from  all  the  facts  known  to 
the  defpnclant  when  he  made  the  complaint,  up- 
on a  matter  which  would  necessarily  i)e  deter- 
minative of  the  question  whether  there  was 
probabk'  cause  for  Ihe  institution  of  the  criminal 
proceeding  for  which  the  plaintiS  asks  damages. 

(S.vllabus  by  the  Court.) 

Error  from  District  (3ourt,  Marlon  County; 
O.  L.  Moore,  Judge. 

Action  by  I.  A.  Allen  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

A.  A.  Hurd  and  Alfred  A.  Scott,  for  plain- 
tiff In  error.  W.  H.  Carpenter,  for  defendant 
In  error. 
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MASOX  J.  I.  A.  Allen  was  arrested  upon 
the  complaint  of  J.  X.  Harmon  upon  a  charge 
of  burglary.  A  preliminary  examination  re- 
sulted. In  his  discharge.  He  thereupon  sued 
tbe  Atchison,  Topeka  &  Santa  F6  Railway 
Company  for  malicious  prosecution;  alleging 
that  Harmon  had  been  Its  agent,  and  had 
acted  in  Its  behalf  in  the  matter.  A  trial 
resulted  In  a  judgment  for  the  plaintiff  for 
?o,000,  from  which  the  defendant  prosecutes 
error. 

It   is  first  contended  that  a  demurrer  to 
tbe  evidence  should  have  been  sustained  up- 
on   tbe   ground  that  It  failed  to  show  that 
Ilnrmon  was  the  agent  of  the  defendant. 
Tbe  answer,  however,  in  effect,  admitted  that 
be  was  the  company's  agent  for  the  purpose 
of  investigating  offenses  against  its  property, 
and  of  taking  the  necessary  steps  to  have 
prosecutions  begim  In  proper  cases.   It  there- 
fore appeared  that  he  was  an  agent  acting 
in   the   line  of  his  authority,  and,  even  al- 
though  he  may  have  transgressed  positive 
instructions,  his  principal  was  bound  for  the 
consequences  of  his  wrongful  acts.    Wheeler 
&  Wilson  Mfg.  Co.  v.  Boyce,  36  Kan.  350,  13 
Pac.  009,  59  Am.  Rep.  571. 

The  only  other  assignment  of  error  requir- 
ing discussion  relates  to  a  feature  of  the  in- 
structions given.     Objection  Is  made  to  its 
consideration  upon  the  ground  that  the  rec- 
ord fails  to  show  a  sufficient  exception.    The 
<-ase-mnde  sets  out  the  instnictious  given  by 
the  court,  immediately  followed  by  the  recit- 
al, "To  which  instructions,  and  each  of  them, 
both  plaintiff  and  defendant  at  the  time  ask- 
ed and  were  allowed  their  exceptions."     It 
Is  not  stated  that  no  other  instructions  were 
given.    The  defendant  in  error  asserts  that 
the  words  quoted  do  not  show  that  defendant 
excepted  to  anything;   that  If  so,  it  was  to 
the  instructions,  and  not  to  the  giving  of  the 
Instructions;  that  the  time  of  the  taking  of 
the  exception  Is  uncertain;  and  that  it  is  too 
general  to  be  effective  as  the  basis  of  chal- 
lenge to  any  particular  insti-uction.     These 
objections   are   hypercritical.     A   statement 
that  a  party  asked  and  was  allowed  an  ex- 
ception to  a  ruling  must  be  interpreted  as 
meaning  that  he  excepted  to  it.    To  except 
to  an  Instruction  is  to  except  to  the  giving 
of  It   The  words  "at  the  time,"  as  here  used, 
can,  in  reason,  be  held  to  refer  only  to  the 
time  of  the  giving  of  the  Instructions.    The 
exception  was,  in  terms,  made  applicable  not 
merely  to  the  charge  as  a  whole,  but  to  each 
instruction.    As  the  error  specified  relates  to 
the  contents  of  instructions  given,  and  not 
to  an  omission  or  refusal  to  instruct  it  Is  not 
essential  that  there  should  be  an  afiirmative 
showing  that   no   other   instructions   were 
given. 

Tlie  contention  of  plaintiff  In  error  under 
the  assignment  referred  to  is  that  the  trial 
court,  in  effect,  left  It  to  the  jury  to  decide 
what  facts  would  authorize  the  coiJcIuslon 
that  there  was  or  was  not  probable  oause  for 
the  arrest  of  Allen,  instead  of  confining  them 


to  a  determination  of  what  the  facts  were, 
under  the  evidence,  and  declaring,  as  a  mat- 
ter of  law,  that  probable  cause  was  or  was 
not  shown,  according  to  what  the  facts  might 
be  found  to  be.  There  was  testimony  that 
the  railway  company's  depot  had  been  bro- 
ken into,  and  a  quantity  of  bottled  whisky 
stolen  from  It;  that  on  the  next  morning  Al- 
len had  a  bottle  of  whisky,  which,  from  its 
appearance,  might  have  been  a  part  of  the 
stolen  proi)erty,  although  by  no  means  fully 
identified  as  such;  that  Allen  had  told  Har- 
mon that  he  had  obtained  the  liquor  from 
one  Ed  Kinney  on  the  day  before  the  bur- 
glary as  part  payment  on  an  account;  that 
he  had  told  another  person  that  he  had  ob- 
tained it  after  the  l)urglary;  that  what  seem- 
ed to  be  a  part  of  tbe  stolen  goods  was  after- 
wards found  in  a  livery  stable  where  Allen 
kept  his  horses;  that  these  matters,  and  per- 
haps, also,  the  fact  that  Kinney  denied  hav- 
ing furnished  any  liquor  to  Allen,  were  com- 
municated to  Harmon  before  he  swore  to  the 
complaint.  There  were  other  Items  of  evi- 
dence affecting  the  question  of  probable 
cause,  but  this  statement  is  sufficiently  full 
for  the  purposes  of  the  present  discussion. 
The  court  did  not  In  so  many  words  submit 
to  the  jury,  unreservedly,  the  broad  general 
question  whether  or  not,  under  all  the  evi- 
dence, probable  cause  for  the  prosecution 
had  been  established.  But  in  the  enumera- 
tion of  the  questions  of  fact  to  be  passed  up- 
on in  arriving  at  a  conclusion  in  that  regard 
It  included  (with  others  of  the  same  charac- 
ter), first,  whether  an  ordinarily  cautious  and 
prudent  man,  having  the  information  that 
came  to  Harmon  before  he  instituted  the 
prosecution  against  Allen,  would  have  believ- 
ed that  the  liquor  shown  to  have  been  in  Al- 
len's possession  on  the  morning  after  the  lar- 
ceny was  a  part  of  the  stolen  property;  and, 
second,  whether  an  ordinarily  cautious  and 
prudent  man,  under  the  circumstances  shown, 
would  have  been  satisfied  from  Allen's  state- 
ment or  explanation  that  he  came  by  it  right- 
fully. The  inquiry  presented  is  whether  this 
constituted  an  infraction  of  the  rule  that  in 
actions  for  malicious  prosecution  it  is  for  the 
jury  to  determine  only  what  facts  are  prov- 
ed, and  for  the  court  to  say  whether  or  not 
they  amount  to  probable  cause.  The  courts 
are  substantially  unanimous  in  recognizing, 
theoretically,  at  least,  the  existence  of  such 
a  rule.  Railroad  Co.  v.  Smith,  60  Kan.  4,  55 
Pac.  2T2;  Prumm  v.  Cessnum,  58  Kan.  331. 
49  Pac.  78;  1  A.  &  E.  Kncycl.  of  L.  (2a  Ed.) 
C«9;  33  Cent  Dig.  cols.  2003-2005.  But  vari- 
ations in  Its  practical  application  have  produ- 
ced a  singular  confusion  in  the  authorities. 
For  Illustration.  In  Heyne  v.  Blair,  62  N.  Y. 
19,  a  majority  of  the  judges  say  that  even  If 
there  Is  no  dispute  in  the  evidence,  if  the 
facta  shown  are  capable  of  different  Inferen- 
ces, the  question  of  the  existence  of  probable 
cause  Is  for  the  jury,  adding:  "Such  is  the 
rule  In  all  questions  of  the  like  character, 
and  there  is  no  reason  why  this  class  of  ac- 
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tious  should  form  an  exception  to  the  rule." 
On  the  other  hand.  In  Drigps  v.  Burton,  44 
Vt.  124,  146,  it  Is  said,  in  a  carefully  consid- 
ered, and,  as  we  think,  a  sound,  opinion: 
"What  constitutes  probable  cause  In  these 
actions  is  a  question  of  law  for  the  court. 
All  inferences  to  be  drawn  from  facts  undis- 
puted, or  found  by  the  Jury  to  exist,  are  upon 
this  subject  Inferences  of  law,  and  not  of 
fact,  and  are  to  be  drawn  by  the  court,  and 
not  by  the  Jury.  This  rule  is  peculiar  to  this 
class  of  actions,  and  has  been  long  establish- 
ed, and  is  well  founded  upon  sound  reasons 
and  good  authority."  The  defendant  in  er- 
ror cites  Johnson  v.  Miller,  69  Iowa,  562,  29 
N.  W.  743,  .58  Am.  Rep.  231,  in  which  it  Is 
said:  "When  the  prosecution  was  commen- 
ced, then  the  defendants  knew  (1)  that  the 
property  had  been  stolen  by  some  person; 
(2)  that,  by  the  plaintiffs  own  admission,  he 
had  the  stolen  property  in  his  possession 
soon  after  the  larceny;  and  (3)  that  he  claim- 
ed to  have  acquired  the  possession  of  It  by 
purchase  from  the  man  Smith.  That  the 
first  two  facts,  standing  alone,  would  have 
afforded  probable  cause  for  instituting  the 
prosecution,  cannot  be  denied;  but  it  is 
equally  apparent  that,  if  plaintiff's  story  in 
explanation  of  his  possession  of  the  property 
Is  true,  no  ground  for  the  prosecution  exist- 
ed. The  question,  then,  whether  there  was 
probable  cause,  depends  upon  whether  the 
facts  and  circumstances  of  the  transaction, 
as  they  were  known  and  understood  by  the 
defendants,  would  have  warranted  an  ordi- 
narily prudent  and  cautious  man  in  the  be- 
lief that  plaintiff's  story  as  to  how  he  ac- 
quired the  possession  was  false.  The  an- 
swer to  the  question  depends,  then,  upon  the 
conclnslon  or  deduction  which  should  be 
drawn  from  the  numerous  facts  and  circum- 
stances of  the  case,  and  we  think  it  was  the 
province  of  the  Jury  to  draw  that  conclusion. 
The  court  could  not  say,  as  a  matter  of  law, 
that  the  story  was  so  unreasonable  or  im- 
probable as  to  be  unworthy  of  belief.  It  was 
projierly  left  to  the  Jury,  and  we  cannot  in- 
terfere with  their  finding."  If  this  case  is 
to  be  accepted  as  an  authority,  it  Justifies 
the  instructions  given  by  the  trial  court.  But 
we  do  not  think  It  consistent  with  the  rule 
referred  to,  which  ordinarily  is  enforced  in 
Iowa  as  well  as  elsewhere.  See  Erb  v.  Ger- 
man-American Ins.  Co.,  112  Iowa,  357,  83  N. 
W.  10.">3.  As  Indicated  In  the  quotation  giv- 
en, under  the  circumstances  there  present  the 
question  whether  the  person  arrested  was 
guilty  was  narrowed  down  to  the  question 
whether  his  story  as  to  how  he  came  by  the 
stolen  property  was  false.  If  the  circum- 
stances warranted  an  ordinarily  prudent  and 
cautious  person  in  believing  that  his  story 
was  untrue,  then  they  warranted  such  a  per- 
son In  t>ellevlng  that  he  was  guilty  of  the 
theft,  and  there  was  prol)abIe  cause  for  his 
prosecution.  19  A.  &  E.  Eneyc.  of  L.  (3d  Ed.) 
(>57,  659.  In  allowing  the  Jui*y  to  determine 
whether  a  man  of  ordinary  prudence  and  cau- 


tion would  have  believed  the  story  told  by 
the  person  accused,  the  court  permitted  them 
to  decide  whether  probable  cause  existed  for 
his  arrest.  There  Is  an  Intimation  in  the 
language  quoted  that  the  case  is  to  1)e  dis- 
tinguished from  those  in  which  It  is  held  that 
the  question  as  to  what  facts  will  constitute 
probable  cause  is  one  of  law,  upon  the  ground 
that  deductions  are  required  to  be  made  from 
numerous  circumstances.  This  consideration, 
however,  will  not  serve  for  that  purpose.  If 
the  court  can  declare  that  certain  admitted 
or  proved  facts  do  or  do  not  amount  to  prol)- 
able  cause  only  in  case  they  are  of  such  char- 
acter that  reasonable  men  cannot  differ  as 
to  the  conclusions  to  be  drawn  from  them, 
then  there  is  no  difference  in  that  regard  be- 
tween this  class  of  cases  and  any  other,  for, 
in  any  litigation  where  the  facts  are  not  dis- 
puted, and  admit  of  but  one  Inference,  noth- 
ing remains  but  for  the  court  to  declare  their 
legal  effect  But  the  rule  referred  to  is  pe- 
culiar to  actions  for  malicious  prosecution. 
It  Is  said  to  be  based  upon  "considerations  of 
public  policy.  In  view  of  the  importance  of 
not  discouraging  public  prosecutions"  (Bur- 
ton V.  St  P.,  M.  &  M.  Ry.  Co.,  33  Minn.  189. 
22  X.  W.  300),  although  the  early  English 
cases  in  which  it  was  first  declared  seem  to 
assume  that  a  question  as  to  what  evidence 
affords  reasonable  grounds  for  a  criminal 
charge  is  intrinsically  one  to  be  decided  by  a 
Judge  rather  than  by  a  Jury.  Its  effect  is  to 
reserve  to  the  court  the  function  of  deter- 
mining the  probative  effect  of  the  matters 
known  to  complaining  witness  l>earing  upon 
the  guilt  of  the  person  he  accuses.  Under  its 
operation,  it  is  for  the  Jury  to  say  what  facts 
were  known  to  the  complaining  witness,  but 
not  what  conclusions  a  reasonable  man 
would  draw  from  such  facts.  That  Is  exclu- 
sively the  province  of  the  court 

These  considerations  are  determinative  of 
the  case  at  bar.  Their  force  is  perhaps  more 
obvious  here  than  in  the  Iowa  case  comment- 
ed upon.  Allen  did  not  admit  that  he  had 
possession  of  a  part  of  the  stolen  liquor,  and 
attempted  to  explain  the  fact  He  asserted 
that  what  liquor  he  bad  was  obtained  before 
the  burglary.  If  his  statement  was  true,  the 
liquor  In  his  possession  could  not  have  been 
a  part  of  the  stolen  property.  If  the  liquor 
was  a  part  of  the  stolen  property,  the  state- 
ment could  not  be  true.  Therefore,  if  tlie 
circumstances  known  to  Harmon  were  suffi- 
cient to  satisfy  an  ordinarily  cautious  and 
prudent  man  that  the  liquor  which  Allen  had 
on  the  morning  after  the  burglary  was  a 
part  of  that  taken  from  the  depot,  they  were 
sufllclent  to  have  satisfied  such  a  man  that 
Allen's  stoiy  as  to  how  he  came  by  it  was 
untrue,  and  that  he  was  guilty  of  the  offense 
charged,  or,  in  other  words,  they  were  suffi- 
cient to  constitute  probable  cause  for  his 
prosecution.  Consequently,  in  submitting  to 
the  Jury  the  question  whether,  under  all  the 
evidence,  the  facts  known  to  Harmon  would 
have  satisfied  a  reasonably  prudent  man  that 
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Allen  did  have  some  of  the  stolen  property  In 
his  possession,  and  the  question  whether 
such  a  man  would  have  accepted  Allen's  sto- 
rj-  as  true,  the  court,  In  effect,  left  it  to  them 
to  determine  whether,  under  all  the  evidence, 
as  they  might  view  it,  there  was  probable 
cause  for  Allen's  arrest.  This  was  a  viola- 
tion of  the  rule  stated,  and  requires  a  revers- 
al of  the  judgment. 

The  Judgment  is  therefore  reversed,  and 
a  new  trial  ordered.  All  the  Justices  concur- 
ring. 


GRIFFIN  WHEF/L  CO.  v.  STANTON. 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

INJUBT    TO    EMPL0T£— NEOLIOENCE— BULES 
OOVEBNIKO  EMPL0Y£:8. 

1.  In  an  action  to  recover  damaftes  for  per- 
sonal injuries  sustained  by  an  employ^,  where 
there  is  no  evidence  tending  to  show  that  ttie 
proximate  cause  of  the  injury  was  the  omission 
on  the  part  of  the  employer  to  adopt  and  pro- 
mnlante  a  code  of  rules  governing  its  employ^ 
in  their  conduct  toward  one  another,  or  that 
the  adoption  of  such  rules  would  probably  have 
prevented  the  injury,  it  is  error  to  instruct  the 
jury  that  it  was  the  duty  of  the  company  to 
adopt  and  promulgate  such  rules. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;   E.  L.  Fischer,  Judge. 

Action  by  William  H.  Stanton  against  the 
Grifl[in  Wheel  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Harkless,  Crysler  &  Histed  and  A.  L. 
Berger.  for  plaintiff  In  error.  T.  A.  PoUocli, 
for  defendant  In  error. 

GREENE.  J.  The  plaintiff  In  this  action 
was  a  molder's  helper,  working  for  the  de- 
fendant In  its  foundry.  While  In  service 
and  in  the  line  of  his  duty,  molten  iron  was 
cast  into  one  of  his  eyes,  causing  Its  entire 
loss,  for  which  he  recovered  Judgment.  The 
defendant  seeks  by  this  proceeding  to  have 
such  Judgment  reversed. 

It  appears  that  when  a  mold  Is  prepared, 
the  molten  iron  is  delivered  from  a  bull 
Indie  into  a  smaller  one,  which  is  suspended 
from  what  is  called  a  traveler.  The  ladle 
is  then  pushed  on  this  traveler  by  the  molder 
and  his  helper  to  the  mold  by  means  of  Iron 
bars  inserted  Into  eyes  cast  on  either  side 
of  the  ladle.  The  ladle  stopper  Is  so  con- 
structed that  It  runs  down  from  the  top  and 
tits  Into  a  hole  In  the  bottom  of  the  ladle. 
It  Is  raised  by  Inserting  an  iron  bar  into  an 
eye  In  the  stopper  and  bearing  down  on  the 
bar.  The  receptacle  into  which  the  metal 
is  permitted  to  run  is  funnel-shaped,  and  the 
hole  in  the  bottom  of  tlie  ladle  should  be 
placed  directly  over  the  funnel  before  the 
stopper  is  raised.  It  is  the  duty  of  the  mold- 
er, when  the  ladle  is  in  position,  to  Insert 
a  bar  Into  the  eye  of  the  stopper,  and  bear 
down  upon  it,  in  order  to  raise  the  stopper 
out  of  the  hole.    It  is  the  duty  of  the  helper 


at  such  a  time  to  remain  In  his  place  on 
the  opposite  side  of  the  ladle,  and  by  means 
of  his  bar  to  steady  the  ladle  while  the 
molder  raises  the  stopper.  On  the  occasion 
of  plaintifTs  injury  the  stopper  appears  to 
have  stuck  or  frozen,  and  the  molder  threw 
his  weight  upon  the  lever,  which  it  la  claim- 
ed caused  the  ladle  to  swing  from  over  the 
center  or  mouth  of  the  funnel  toward  the 
plaintiff,  and  by  reason  of  the  suddenness 
with  which  the  stopper  was  raised  while 
the  ladle  was  out  of  position  the  metal  es- 
caped rapidly,  and,  falling  on  some  portion 
of  the  receptacle  beneath,  splashed  into  one 
of  plaintiff's  eyes. 

Complaint  is  made  of  errors  In  the  instruc- 
tions. The  only  instruction  we  deem  it  nec- 
essary to  examine  and  pass  upon  at  this  time 
is  the  following:  "It  Is  the  duty  of  the  de- 
fendant to  make  and  enforce  such  reason- 
able rules  and  regulations  for  the  guidance 
aud  control  of  Its  workmen  in  the  perform- 
ance of  their  work  and  the  operation  of  de- 
fendant's machinery  as  were  necessary  for 
the  reasonable  safety  of  Its  workmen,  and 
was  also  defendant's  dtity  to  exercise  ordi- 
nary care  and  prudence  In  the  inspection  of 
its  premises  and  appliances  to  discover  de- 
fects or  dangers  which  might  cause  injury 
to  its  employes,  and,  If  defendant  failed  In 
the  performance  of  such  duties,  or  any  of 
them,  it  was  guilty  of  negligence."  That 
portion  of  this  instruction  which  informs  the 
Jury  that  it  was  the  duty  of  the  defendant 
to  make  and  enforce  such  reasonable  rules 
and  i-egulations  for  the  guidance  and  control 
of  its  workmen  in  the  performance  of  their 
work  and  the  operation  of  the  defendant's 
machinery  as  was  necessary  for  the  reason- 
able safety  of  Its  workmen,  while  suflfleient- 
ly  alleged  in  the  petition  to  permit  the  intro- 
duction of  evidence,  does  not  appear  to  have 
any  foundation  in  the  evidence.  There  wa.'? 
no  evidence  tending  to  prove  that  the  omis- 
sion to  promulgate  and  enforce  such  rules 
contributed  to  plaintifTs  Injury  either  prox- 
imately or  remotely.  It  was  not  suggested 
by  the  evidence  that  any  rule  or  set  of  rules 
which  could  have  been  adopted  for  the  guid- 
ance of  its  employes  would  have  had  a  tend- 
ency to  prevent  the  injury  sustained  by 
plaintiff.  Among  the  many  duties  imposed 
on  the  master  engaged  in  conducting  a  com- 
plex business  in  which  ntmierous  persons  are 
employed  Is  that  of  adopting  and  promulgat- 
ing reasonable  rules  for  the  guidance  of  such 
employes  In  the  discharge  of  their  duties  to 
protect  them  from  the  negligence  of  one  an- 
other. The  failure,  however,  to  perform  this 
duty  will  not  be  available  in  an  action  for 
damages  by  an  employ^  who  sustains  in- 
Jury  in  the  line  of  his  duty,  unless  it  is 
shown  that  the  neglect  to  perform  such  duty 
was  the  proximate  cause  of  his  injury.  Rut- 
ledge  V.  The  Mo.  Pac.  Ry.  Co.,  123  Mo.  121. 
24  S.  W.  1053,  27  S.  W.  327;  A.  T.  &  S.  F. 
R.  Co.  V.  Carruthers,  56  Kan.  309,  43  Pac. 
230.    It  is  also  the  duty  of  a  master  to  pro- 
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vide  safe  tools  and  applinncea  for  the  use 
of  his  employes,  but,  if  the  tools  or  appli- 
ances are  defective,  this  would  not  be  a 
ground  of  negligence  for  which  a  recovery 
could  be  had  by  an  employ^  who  sustained 
Injury  In  the  line  of  his  services,  unless  the 
defective  tool  or  appliance  was  the  proxi- 
mate cause  of  the  injury.  The  instructions 
should  be  conflned  to  the  material  question 
arising  from  the  evidence. 

Another  instruction  given  subsequently  In- 
formed the  Jury  that,  unless  the  omission 
to  adopt  and  promulgate  such  reasonable 
rules  was  the  proximate  cause  of  plaintiff's 
Injury,  he  could  not  recover.  This  instruc- 
tion is  a  correct  statement  of  the  law,  but, 
like  the  one  of  which  complaint  Is  made, 
had  no  application. 

We  cannot  say  that  this  instruction  was 
not  prejudicial.  The  Judgment  Is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  All  the  Justices  conciur- 
rlng. 


JOHNSON  V.  DYSERT  et  al. 
(Supreme  Court  of  Kansas.     Feb.  IJ,  1905.) 

EVIDENCE— COMPETENCY— ISFEBENCES. 

1.  In  an  action  by  a  real  estate  brolcer  to  re- 
cover commissions  for  the  sale  of  a  farm,  the 
seller  defended  on  the  ground  that  another  agent 
induced  the  purchaser  to  bny.  The  purchaser 
was  called  ns  a  witness,  and  asked  who,  as 
agent,  induced  him  to  enter  into  the  negotia- 
tions and  contract.  Held,  that  an  objection  to 
the  question  was  properly  sustained,  for  the 
reason  that  it  called  for  an  inference  drawn  by 
the  witness  from  his  own  mental  processes,  and 
did  not  relate  to  an  existing  fact. 

2.  The  cases  of  l^ggleston  v.  Austin,  27  Kan. 
245,  and  Latshaw  v.  Moore,  3U  I'ac.  342,  53 
Kan.  2;i4,  followed. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  Dysert  and  another  against 
Philip  Johnson.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Deford  &  Deford,  for  plaintiff  In  error. 
W.  S.  Jcnks,  for  defendants  in  error. 

W.  R.  SMITH,  J.  Dysert  &  Case,  real 
estate  agents,  brought  an  action  against 
Johnson  to  recover  a  commission  alleged  to 
have  l)een  earned  by  them  in  making  a  sale 
of  Ills  farm.  Defendant  below  denied  li- 
ability, and  offered  evidence  tending  to  show 
that  he  never  employed  plaintiffs  to  make  the 
sale,  and,  further,  that  one  Blair,  who  bought 
the  land,  was  Induced  thereto  by  a  Mr. 
Baker,  who  alone  was  employed  by  the  de- 
fendant as  his  agent  to  procure  a  purchaser. 
Judgment  went  against  Johnson,  of  which 
he  complains. 

To  8upix)rt  their  case,  plaintiffs  below  In- 
troduced the  deposition  of  Blair,  the  pur- 
chaser. On  cross-examination,  counsel  for 
Johnson  aske<l  this  question  of  the  witness: 
"Q.  You  may  state  who,  as  agent,  if  any 


one,  induced  you  to  enter  Into  this  contract, 
or  to  enter  into  negotiations  with  Mr.  John- 
son for  the  purchase  of  his  farm."  The 
question  was  objected  to  by  plaintiffs  on  the 
ground  of  Incompetency,  calling  for  a  con- 
clusion of  the  witness,  and  usurping  the 
province  of  the  Jury.  The  objection  was  sus- 
tained by  the  court  The  answer,  "Mr. 
Baker,"  was  not  read  to  the  Jury.  Plaintiff 
in  error  contends  that  no  other  person  than 
the  buyer  of  the  land  could  have  had  knowl- 
edge of  the  moving  cause  which  Induced  him 
to  make  the  purchase,  and,  as  the  agent  who 
was  the  primary,  producing,  and  efficient 
cause  In  effecting  the  sale  can  alone  recover 
a  commission,  that  the  answer  of  the  witness 
ought  to  have  been  received,  to  assist  the 
Jury  in  determining  that  question.  We  think 
the  answer  was  properly  excluded.  Gardom 
V.  Woodward,  44  Kan.  758,  25  Pac.  199,  21 
Am.  St.  Rep.  310,  and  Bice  v.  Rogers,  52 
Kan.  207,  34  Pac.  796,  cited  by  counsel,  are 
not  In  point  There  parties  were  alleged  to 
have  made  conveyances  with  intent  to  de- 
fraud creditors,  or  to  hinder  and  delay  them 
in  the  collection  of  their  debts.  The  persons 
thus  charged  were  permitted  to  testify  di- 
rectly respecting  their  intentions.  The  In- 
tent with  which  the  acts  were  done  was  the 
essential  thing  to  be  proved  and  decided.  It 
was  the  very  issue  to  be  tried.  These  cases 
rest  on  the  proiMsition  that  the  intent  is  a 
fact,  and  not  an  opinion.  The  question  be- 
fore us  received  consideration  in  Flanders 
v.  Cottrell  et  al.,  36  Wis.  564,  570,  571, 
where,  in  an  action  by  a  broker  to  recover  a 
commission  for  the  sale  of  a  printing  pres.% 
the  question  litigated  was  whether  plaintifT 
was  instrumental  in  enabling  defendants  to 
make  a  sale.  The  deposition  of  a  witness — 
Cameron,  one  of  the  purchasers— was  offered. 
The  interrogatories  and  answers  ruled  out 
amounted  to  an  offer  or  attempt  to  prove 
by  him  that  whatever  one  Noonan  said  to 
induce  the  purchase  had  no  weight  with  him, 
but  that  he  was  prompted  by  other  influences. 
The  court  said:  "We  think  that  the  testi- 
mony was  properly  rejected.  The  witness 
was  allowed  to  testify  to  all  the  facts  within 
his  knowledge  bearing  upon  the  issue,  and  it 
was  for  the  Jury,  and  not  the  witness,  to  de- 
termine, from  all  the  facts  proved,  whether 
the  sale  of  the  press  was  effected  through 
the  Instrumentality  of  Noonan  or  otherwise. 
•  •  •  We  are  very  clearly  of  the  opinion 
that  the  testimony  in  this  case  which  the 
court  rejected  did  not  relate  to  an  existing 
fact,  but  was  merely  an  Inference  drawn  by 
the  witness  from  his  own  mental  processes. . 
We  are  not  aware  of  the  existence  of  any 
rule  of  evidence  which  will  Justify  the  ad- 
mission of  such  testimony."  A  like  question 
arose  in  the  Supreme  Court  of  Nebraska. 
Burkholder  v.  Fonner,  34  Neb.  1,  3,  51  N. 
W.  2!)3.  In  an  action  by  a  real  estate  broker 
to  recover  compensation  for  making  a  sale 
on  behalf  of  plaintiff,  the  purchaser  of  the 
land  was  sworn.    After  he  had  detailed  all 
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tbe  facts  In  connection  witb  the  transaction 
80  far  as  tbe  witness  was  concerned,  he  was 
asked  by  plaintiff's  counsel  to  state  from 
whom  be  purchased  the  farm,  and  upon 
whose  representation  be  relied.  An  objec- 
tion to  tbe  question  was  sustained.  The 
court  said:  "We  are  unable  to  see  any  error 
In  the  ruling.  Tbe  question  Is  clearly  in- 
competent, as  calling  for  tbe  conclusion  of 
tbe  witness  upon  a  material  issue  In  the  case, 
which  It  was  the  province  of  the  Jury  to  de- 
termine. It  was  for  the  jury  to  say,  from  all 
the  facts  and  circumstances  proven,  under 
proper  instructions,  whether  or  not  Mr.  Oox 
exchanged  for  the  farm  through  plaintifC's  In- 
strumentality." To  the  same  effect,  see 
SUnde  v.  Blescb,  42  Mo.  App.  578;  Marlatt 
V.  Elliott,  69  Kan.  — •,  77  Pac,  104. 

In  the  present  case  the  witness  Blalr  de- 
tailed the  conversations  bad  by  him  with 
Dyscrt  &  Case  and  Baker  while  the  negotia- 
tions were  on,  and  stated  what  was  said  to 
him  and  done  by  them  respecting  the  sale 
of  the  farm.  From  such  testimony  tbe  Jury 
were  to  decide  which  of  the  two  agents  In- 
duced tbe  sale,  and  whether  the  efforts  of 
one  or  the  other  was  the  procuring  and  ef- 
ficient cause.  The  question  propounded 
reached  Into  the  domain  of  psychology,  and 
Involved  a  speculative  Inquiry  into  the  men- 
tal processes  of  the  witness,  his  susceptibil- 
ity to  the  influence  of  argument,  and  his 
ability  to  distinguish  between  true  and  false 
logic.  The  Jury  were  instructed  that  plain- 
tiffs below  could  not  recover  unless  their  ef- 
forts constituted  the  primary,  producing,  and 
efficient  cause  of  the  sale.  This  was  in  ac- 
cord with  the  expressions  of  this  court  on  the 
subject.  Eggleston  v.  Austin,  27  Kan.  245; 
Lntshaw  v.  Moore,  53  Kan.  234.  3G  Pac.  .342. 
See.  also,  Whitcomb  v.  Beacon,  170  Mass. 
479.  49  N.  E.  742,  64  Am.  St  Rep.  317;  Hoad- 
ley  V.  Savings  Bank  of  Panburv,  71  Conn. 
899.  42  Atl.  667,  44  L.  R.  A.  321.  and  note. 

The  wording  criticised  In  one  of  the  in- 
structions. In  which  reference  Is  made  to 
plaintiffs  below  setting  on  foot  the  negotia- 
tions resulting  In  a  sale,  must  be  taken  In 
connection  with  the  other  directions  to  the 
Jury,  from  which,  by  the  positive  lanjinage 
used,  there  can  be  no  doubt  that  the  court 
Instrncted  them  In  accordance  with  tho  true 
rule. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concun-ing. 


HENTHORN  et  al.  v.  SECURITr  CO.* 
(Supreme  Court  of  Kansas.     Feb.   11,  1905.) 

UCBTOAOEE    IN    POSSESSION— BILI,   TO    BEDSEM. 

1.  Under  the  facts  of  this  case,  the  plaintiff 
below  was  a  "mortgagee  in  possession." 

•  2.  A  mortgngpc  in  possession  may  bring  an 
action  nsainst  the  bolder  of  the  legal  tit'e  to 
compel  the  holder  of  the  legal  title  to  redeem, 
or.  upon  failure  to  redeem,  to  have  his  right  of 
redemption  barred. 


(Syllabus  by  tbe  Court.) 
*Itobearlns  denied.   . 


Error  from  District  Court,  Cowley  County. 

Action  by  the  Security  Company,  trustee 
of  Theodore  P.  Strong,  deceased,  against 
Azor  J.  Henthorn  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Samuel  Dalton  and  S.  A.  Smith,  for  plain- 
tiffs in  error.  L.  H.  Webb,  for  defendant  in 
error. 

C.  A.  SMITH,  J.  The  petition  in  this 
case  alleged,  substantially:  That  on  October 
1,  1887,  £lizal>etta  Hentborn  was  the  owner 
in  fee  of  the  real  estate  in  question,  and  on 
said  date,  Jointly  with  her  husband,  Amos, 
delivered  to  the  American  Investment  Com- 
pany a  promissory  note  for  $1,500  to  become 
due  November  1,  1892,  and  at  the  same  time 
executed  and  delivered  a  mortgage  on  said 
land  to  secure  the  payment  of  said  note. 
That  this  mortgage  became  a  first  lien  on 
said  land.  That  on  the  same  day  said  Hen- 
thorns  executed  and  delivered  to  the  same 
company  five  promissory  notes,  for  $30  each, 
and  becoming  due  in  one,  two,  three,  four, 
and  five  years,  respectively,  from  November 
1,  1887,  and  also  executed  and  delivered  a 
second  mortgage  on  tbe  same  land  to  secure 
said  notes,  and  both  of  said  mortgages  were 
recorded.  That  in  December,  1887,  said 
American  Investment  Company  sold  and 
transferred  to  Theodore  P.  Strong  the  $1,500 
note  and  mortgage.  That  on  the  1st  day  of 
June,  1800,  said  Elizabeth  Hentborn  died, 
leaving  as  her  heirs  the  plaintiffs  in  error 
and  her  husband,  Amos,  who  all  within  one 
year  thereafter  abandoned  said  land  and  all 
claim  thereto,  and  that  such  abandonment 
continued  to  ttie  commencement  of  this  ac- 
tion below,  and  that  all  of  said  heirs,  except 
the  heirs  of  Amos  A.  Hentborn,  left  Cowley 
county,  in  which  said  lands  are  situated,  and 
that  said  Amos  Henthorn  died  in  Oklahoma 
Territory  in  1892;  the  exact  time  being  un- 
known to  plaintiff.  That  said  Amos  Hen- 
thorn left  the  plaintiffs  in  error  as  bis  heirs. 
That  on  June  12,  1901,  said  American  In- 
vestment Company,  still  retaining  said  sec- 
ond mortgage  and  said  $30  notes,  only  the 
one  of  which  had  been  paid,  commenced  an 
action  In  Cowley  county  to  foreclose  said 
mortgage,  and,  the  service  by  publication  be- 
ing apparently  regular,  judgment  of  foreclo- 
sure and  order  of  sale  was  entered,  and  tbe 
land  was  sold  thereunder  on  May  2d  to  one 
Bliven,  trustee;  and  Bliven,  trustee,  on  May 
9,  1893,  conveyed  said  land  to  the  American 
Investment  Company;  and  on  December,  27, 
1894,  Frank  B.  Allen,  receiver  of  tbe  Ameri- 
can Investment  Company,  conveyed  the  same 
to  the  said  Security  Company  as  trustee  un- 
der the  will  of  Theodore  P.  Strong,  deceased. 
That  said  Bliven,  trustee,  the  American  In- 
vestment Company,  and  plaintiff  have  In  turn 
been  in  possession  of  said  land  from  the  time 
of  the  Issuance  of  the  sheriff's  deed  thereto 
to  tbe  commencement  of  the  action.  That 
in  November,  1901,  the  pjalntiff  below  flrfct 
learned  that  said  Elizabeth  Henthorn  bad 
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died  before  the  commencement  of  said  fore- 
closure action,  and  that  said  Amos  Henthorn 
liad  died  soon  thereafter,  and  that  by  reason 
thereof  the  plaintiff's  title.  If  any  It  had, 
was  defective.  A  general  demurrer  was 
Bled  to  the  petition,  and.  on  hearing,  was 
oveiTuIed.  The  defendants  excepted,  and 
elected  to  stand  on  their  demurrer.  Judg- 
ment was  rendered  for  plaintiff,  and  the  de- 
fendants, as  plaintiffs  in  error,  bring  the 
case  to  this  court  for  review  solely  upon  the 
alleged  error  in  overruling  said  demurrer. 

Had  this  action  been  commenced  by  the 
plaintiffs  in  error,  as  plaintiffs  In  ejectment, 
against  the  defendant  in  en-or,  as  defendant, 
an  answer  setting  forth  the  facts  alleged  in 
the  petition  in  this  case  would  have  stated  a 
defense  to  such  action.  Kelso  v.  Norton,  65 
Kan.  778,  10  Pac.  806,  93  Am.  St.  Rep.  308; 
Equitable  Mortgage  Company  v.  Gray.  68 
Kan.  100,  74  Pac.  014;  and  Stonffer  v.  Har- 
lan, 68  Kan.  135,  74  Pac.  610.  It  remains, 
then,  only  to  say  that  a  mortgagee  in  pos- 
session, having,  as  be  does,  the  right  to  re- 
tain that  possession  against  the  holder  of  the 
legal  title,  is  not  obliged  to  await  the  un- 
certain action  of  the  holder  of  the  legal  title 
to  have  his  rights  adjudicated,  but  may  him- 
self bring  an  action  for  that  purpose. 

The  plaintiff  below,  in  his  petition,  stated 
facts  which  entitled  him  to  equitable  relief, 
if  not  to  the  particular  relief  prayed  for, 
and  the  demurrer  thereto  was  properly  over- 
ruled. No  objection,  however,  is  made  to  the 
judgment  which  was  rendered. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


COLE  V.  GRAY. 
(Supreme  Court  of  Kanaas.     Feb.  11,  100.5.) 

EXEUPLARY  DAMAQES— RECOVERY— IIENTAI,  AN- 
Ot'ISlI— DEMURRER  TO   EVIDENCE- 
REOPENING  CASE. 

1.  In  an  acfion  where  no  actual  damages  are 
alleged  or  proven,  no  exMnplary  or  punitive 
(lomaseK  are  reooverahle. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  f  101.] 

2.  In  an  action  where  no  physical  injury  is 
alleged  or  proven,  no  damage!)  for  mental  suf- 
fering or  anguish  are  recoverable. 

(Bid.  Kote. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  S  255.] 

3.  Where  upon  the  trial  the  plaintiff  has  in- 
troduced all  the  evidence  he  chooses  to  offer, 
and  has  rested  his  case,  and  a  demurrer  ia  in- 
terposed and  properly  sustained  to  such  evi- 
dence, it  is  not  error  for  the  court  to  condition 
the  allowance  of  a  motion  of  the  plaintiff  to 
reopen  the  case  for  the  purpose  of  offering  cer- 
tain other  specific  evidence  upon  an  undertaking 
of  plaintiff's  counsel  to  also  offer  still  other  evi- 
dence, shown  to  he  immediately  accessible,  and 
which  is  regarded  by  the  court  as  essential. 

4.  In  such  case,  upon  the,  refusal  of  the  plain- 
tiff's attorney  to  comply  with  such  condition,  it 
is  not  error  for  the  court  to  overrule  the  ap- 
plication to  reopen  and  to  render  judgment  for 
the  defcn'lant. 

(Syllabus  by  the  Conrt.) 
Error  from  District  Court.  Coffey  County; 
Dennis  Miulden,  Judjre. 
Action  by  F.  N.  Cole  against  C.  C.  Gray. 


Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

J.  I.  Wolfe,  for  plaintiff  In  error.  R  N. 
Connul,  for  defendant  in  error, 

C.  A.  SMITH,  J.  This  action  was  brought 
by  plaintiff  In  error  against  defendant  in 
error,  who  was  the  postmaster  at  I>eroy, 
Coffey  county,  in  the  district  court  of  said 
county,  to  recover  damages  for  the  failure 
of  said  postmaster  and  his  assistants  to  de- 
liver to  plaintiff  a  postal  card,  addressed  to 
plaintiff,  when  called  for  by  plaintiff,  which 
had  arrived  at  said  post  office  through  the 
malls,  and  was  therein  at  the  time  plaintiff 
called  for  same.  No  actual  damages  were 
alleged.  The  only  damage  claimed  seems  to 
have  been  for  mental  pain  and  anguish  In 
failing  to  receive  notice  of  the  death  of  the 
plaintiff's  father,  and  his  consequent  Ina- 
bility to  attend  the  funeral.  The  trial  was 
had  to  a  Jury.  The  plaintiff  Introduced  evi- 
dence of  the  arrival  of  the  postal  card  at 
the  post  office  at  8  o'clock  a.  m.  of  the  16th 
of  the  month,  and  that  he  called  for  same 
five  times  thereafter  before  it  was  delivered 
to  him  on  the  afternoon  of  the  10th:  that  a 
Indy  (who  was  admitted  to  have  been  assis- 
tant postmaster)  and  a  son  of  defendant 
were  In  charge  of  the  post  office  at  these 
times;  that  plaintiff  was  prevented  from  at- 
tending his  father's  funeral  by  the  failure  to 
deliver  said  postal  card  the  first  time  It  was 
called  for,  on  the  10th.  The  duties  or  ca- 
pacity of  defendant's  son  In  the  post  office 
were  not  shown,  and  no  actual  damages,  or, 
at  least,  the  amount  of  the  actual  damages. 
If  any,  was  not  shown.  A  demurrer  to  the 
evidence  of  plaintiff  wag  Interposed,  and  was 
sustained.  The  plaintiff  immediately  asked 
permission  of  the  court  to  reopen  the  case 
for  the  purpose  of  proving  by  said  assistant 
postmaster  and  said  son  of  defendant  that 
they  were  In  said  post  office  and  In  charge 
thereof  during  the  times  complained  of. 
The  court  remarked  that  such  proof  would 
be  received  If,  In  addition,  counsel  would 
sliow  their  duties.  This  not  being  offered,  the 
request  to  reopen  was  denied.  The  errors 
complained  of  are  the  ruling  upon  the  mo- 
tion to  reopen  and  the  rendering  of  Judgment 
for  the  defendant. 

Assuming  that  the  assistant  iwstmaster 
and  the  defendant's  son  were  In  charge  of 
the  post  office  for  the  purpose  of  delivering 
mail,  and  by  employment  of  the  defendant, 
and  not  as  appointed  officials  of  the  govern- 
ment, the  evidence  tended  to  show  gross,  If 
not  wanton,  negligence;  and  If  any  amount 
of  actual  damages  had  been  alleged  and 
proven,  as  the  evidence  Indicates  there 
might  have  been,  such  damages  might  have 
been  recovered,  and.  In  addition  thereto,  ex- 
empli: ry  or  punitive  damages  also  might 
have  been  recovered.  Exemplary  damages, 
however,  cannot  be  recovered  in  the  absence 
of  actual  damages.  West  v.  Telcgrnpli  Co., 
30  Knn.  03-00,  17  Pac.  807,  7  Am.  St.  Kep. 
530.  and  eases  there  cited. 
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Damages  for  mental  suffering  and  anguish 
can  only  be  recovered — and  this  seems  to  be 
tbe  only  damages  alleged  or  proven  In  this 
case — where  the  same  are  consequent  to 
physical  Injuries.    Id. 

After  a  party  to  an  action  has  offered  all 
the  evidence  he  chooses  to,  and  rests  his 
case,  and  a  demurrer  thereto  is  Interposed 
and  sustained,  a  motion  for  leave  to  reopen 
the  case  for  tbe  purpose  of  offering  further 
speclfle  evidence  addresses  Itself  to  the 
sound  discretion  of  the  court,  and  should  be 
allowed  or  refused  according  as  the  ruling 
may  be  in  the  furtherance  of  justice.  The 
only  ground  for  reversing  such  ruling  is  that 
such  discretion  has  been  abused.  It  is  not 
error  for  the  court  to  condition  the  allowance 
of  such  motion  to  reopen  upon  the  offering 
of  stUl  further  evidence,  regarded  by  the 
court  as  also  essential,  especially  when  such 
further  evidence  is  known  to  be  immediately 
accessible.  Surely  where,  as  In  this  case, 
all  of  the  evidence,  Including  that  produced, 
that  sought  to  be  offered,  and  that  suggested 
by  the  court,  would  still  fell  short,  consid- 
ered in  its  most  favorable  light,  of  establish- 
ing any  cause  of  action  in  favor  of  the  plain- 
tiff, there  can  be  no  error  In  denying  the 
motion  to  reopen. 

The  judgment  will  be  affirmed.  All  the 
Justices  concurring. 


CniCAGO,  R.  I.  &  P.  RY.  CO.  v.  STONE  & 

BRONNENBERG. 
(Supreme   Court   of  Kansas.     Feb.    11,  1905.) 

RBUOVAI.  OF  CAUSES— FIIJNO   BOND— JUBISDIO- 
TIONAI,  AMOUNT— UNLIQUIDATED  DAMAGES. 

1.  The  filing  of  the  requisite  petition  for  re- 
moval, accompanied  by  a  legal  and  sufficient 
bond,  instantly  operates  to  transfer  a  removable 
case  from  the  state  to  the  federal  court. 

2.  A  plaintiff,  who  has  demanded  a  recovery 
from  defendant  of  more  than  $2,000,  cannot  de- 
feat a  removal  by  an  amendment  of  hig  petition 
reducing  the  amount  of  his  demand,  after  a 
proper  and  sufficient  petition  and  bond  for  a 
removal  have  been  filed. 

3.  In  actions  for  unliquidated  damages  the 
amount  in  controversy  is  ordinarily  the  amount 
which  the  plaintiff  in  good  faith  demands,  and. 
where  the  law  prescribes  no  limitation  on  the 
extent  of  the  recovery,  the  determination  of  the 
amount  of  recovery  rests  with  tbe  court  and 
jury  trying  the  case. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  Stone  &  Bronnenberg  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend* 
ant  brings  error.    Reversed. 

M.  A.  TjOW,  W.  F.  Evans,  and  Paul  B. 
Walker,  for  plaintiff  In  error.  F.  J.  Fritch 
and  T.  H.  Stanford,  for  defendants  In  error. 

JOHNSTON,  0.  J.  Tbe  firm  of  Stone  & 
Bronnenberg  brought  an  action  against  tbe 
Obicago,  Rock  Island  &  Pacific  Railway  Com- 
pany to  recover  damages  for  unnecessary  and 
unreasonable  delay  in  delivering  a  shooting 
£;allery  that  was  shipped  from  Independence, 


Kan.,  to  El  Reno,  Okl.,  a  part  of  the  distance 
being  over  the  line  of  the  railway  company. 
In  their  petition,  consisting  of  two  counts, 
they  claimed  unliquidated  damages  In  the 
sum  of  $2,249.  Of  this  amount  $1.3C3  was 
claimed  in  the  first  count  and  $886  in  the 
second.  The  railway  company  seasonably 
filed  a  petition  for  removal  of  the  cause  to 
the  federal  court,  wbicb  was  sufficient  in 
averment  and  form,  and  also  filed  a  bond 
such  as  is  required  in  cases  of  removal. 
Shortly  afterwards,  and  before  the  district 
court  had  taken  up  the  matter  of  removal,  the 
plaintiffs  filed  an  amended  petition,  in  which 
tbe  amount  of  their  demand  for  damages  was 
reduced  to  $1,949.  After  the  amendment,  the 
application  to  remove  was  presented  and  de- 
nied, and  the  court,  assuming  to  bold  and 
exercise  jurisdiction  of  the  case,  proceeded 
with  the  trial. 

It  is  conceded  that  there  was  the  diversity 
of  citizenship  necessary  to  a  removal,  but 
the  court  ruled  that  the  amount  in  contro- 
versy did  not  exceed  $2,000,  and  was  there- 
fore insuflicient  to  give  federal  jurisdiction. 
The  amendment  of  the  jpetition  was  made  be- 
fore tbe  application  to  remove  was  presented 
to  or  ruled  ujwn  by  tbe  court;  but,  If  the 
case  was  a  removable  one,  the  right  of  re- 
moval was  not  affected  by  the  amendment, 
nor  yet  by  the  ruling  of  the  court  denying  It. 
It  is  the  settled  rule  that  the  filing  of  tbe 
petition  for  a  removal,  accompanied  by  a 
legal  and  sufficient  bond,  operates  to  transfer 
a  removable  case  from  the  state  to  tbe  fed- 
eral court  Act  Aug.  13,  1888,  c.  860,  25  Stat. 
433  [U.  S.  Comp.  St  1901,  p.  508];  Larson  V. 
Cox,  39  Kan.  631,  18  Pac.  892;  Rodman  r. 
Railway  Co.,  65  Kan.  645,  70  Pac.  642,  59 
li.  R.  A.  704;  Steamship  Co.  v.  Tugman,  106 
V.  S.  118,  1  Sup.  Ct  58,  27  h.  Ed.  87;  IS 
Encyd.  of  PI.  &  Pr.  347,  and  cases  cited.  At 
that  time  the  jurisdiction  of  the  federal  court 
attaches,  and  the  state  court  may  proceed  no 
farther.  A  party  cannot  defeat  a  removal  by 
an  amendment  of  a  pleading,  diminishing  his 
demand,  after  tbe  petition  and  bond  for  re- 
moval have  been  filed.  Riggs  v.  Clark,  71 
Fed.  560,  18  C.  C.  A.  242,  37  U.  S.  App.  620; 
Stephens  v.  Railroad  Co.  (C.  C.)  47  Fed.  530, 
14  L.  R.  A.  184;  Peeler  v.  Lathrop,  48  Fed. 
780,  1  C.  C.  A.  93;  Waite  v.  Insurance  Co. 
(C.  C.)  62  Fed.  769;  Hayward  v.  Nordberg 
Mfg.  Co.,  85  Fed.  4,  29  C.  C.  A.  4.38;  Moon 
on  Removal  of  Causes,  {  88.  The  court,  how- 
ever, held  that,  even  under  the  original  peti- 
tion, the  amount  in  controversy  was  not  suf- 
ficient to  give  federal  jurisdiction.  It  was 
alleged  that  tbe  damages  sustained  were  $2,- 
249,  and  judgment  for  that  amount  was  de- 
manded, and  in  the  petition  for  removal  It 
was  stated  that  tbe  amount  or  value  In  con- 
troversy, exclusive  of  costs  and  interest,  ex- 
ceeded $2,000.  In  actions  for  unliquidated 
damages  the  amount  In  controversy  is  ordi- 
narily tbe  amount  claimed  by  plaintiff  In 
good  faith.  Tbe  trial  court  based  its  ruling 
ui>on  the  theory  that  plaintiffs  bad  overesti- 
mated their  damages,  and  that  It  was  appar- 
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eat  from  the  first  count  of  their  petition. 
In  that  count  the  damages  were  placed  at 
$1,363,  and  q;>eciflc  demand  was  made  for 
that  amount  Included  In  It  were  the  dam- 
ages for  the  loss  of  the  use  of  the  shouting 
gallery  while  it  was  negligently  withheld  by 
the  company,  fixed  at  $1,250,  and  the  balance 
of  the  claim,  $113,  was  for  expenses  Incurred 
In  tracing  and  trying  to  find  the  gallery.  The 
court  appears  to  have  held  that  the  $1,250 
item  was  $300  greater  than  plaintiffs  were 
entitled  to  under  the  averments  In  their 
petition.  In  the  body  of  the  petition  it  was 
alleged  that  the  gallery  was  received  at  the 
depot  of  the  railway  company  on  July  20, 
1901;  that  plaintiffs  Inquired  for  it  on  July 
22d,  and  were  told  by  the  agent  of  the  com- 
pany that  it  had  not  been  received;  that  they 
were  unable  to  trace  or  locate  it  until  about 
August  12,  1901,  when  they  learned  It  was  at 
the  depot  of  the  railway  company.  It  was 
alleged  that  the  usable  value  of  the  proi)erty 
from  July  22d  to  August  13th  was  $50  per 
day.  The  court  proceeded  on  the  theory  that 
plaintiffs  had  computed  damages  for  25  days 
at  $50  per  day,  when,  at  the  most,  they  could 
recover  but  for  19  days,  and  the  difference— 
$300 — reduced  the  total  claim  below  the  juris- 
dictional amount.  Of  course,  the  amount  de- 
manded In  the  prayer  for  Judgment  will  not 
control  when  the  record  shows  that  only  a 
port  of  the  omount  prayed  for  In  the  Judg- 
ment is  legally  recoverable.  In  cases  for  the 
recovery  of  damages,  and  where  the  law  pre- 
scribes no  limitation  on  the  extent  of  the 
recovery,  the  determination  of  the  amount  of 
the  recovery  belongs  to  the  court  and  Jury 
trying  the  case.  Any  dispute  of  foct  in  re- 
spect to  the  amount  must  necessarily  be  tried 
by  the  federal,  and  not  by  the  state,  court. 
In  the  first  ln8tah(«  the  state  court  is  called 
upon  to  decide  whether  the  record  and  i)eti- 
tlon  on  their  faces  show  a  right  of  removal, 
Including  the  fact  whether  there  is  the  nec- 
essary amount  In  dispute  to  give  Jurisdiction; 
but  where  there  is  a  bona  fide  demand  by  the 
plaintiff  for  a  recovery  In  excess  of  $2,000, 
that  ends  the  inquiry  as  to  the  amount  in 
controversy  in  that  court  The  question  of 
the  amount  in  controversy  is  a  Jurisdictional 
fact  and,  outside  of  the  prima  facie  case 
mentioned,  must  be  determined  in  the  federal 
court  Looking  beyond  the  specific  demand 
of  plaintiffs  and  into  the  averments  of  the 
petition,  it  is  dlflicult  to  understand  why  it 
was  legally  impossible  for  plaintiffs  to  re- 
cover for  the  use  of  the  gallery  for  more  than 
19  days  at  $50  per  day,  and  that  the  claim 
of  the  plaintiffs  for  the  usable  value  of  the 
gallery  while  It  was  negligently  withheld 
was  $950,  instead  of  $1,250,  the  amount  nam- 
ed by  the  plaintiffs.  It  was  alleged  that  the 
gallery  was  received  on  July  2(lth,  and  from 
that  time  until  August  13th  would  be  24  days, 
and  from  the  22d  day  of  July,  when  an  ex- 
press demand  was  made  for  the  property,  un- 
til August  13th,  would  be  21  days,  and  the 
use  of  the  gallery  at  the  rate  of  $50  per  day 
would  amount  to  $1,050.    The  latter  sum,  to- 


gether with  the  $113  claimed  for  expenses, 
and  the  $8S6  in  damages  claimed  In  the  sec- 
ond count  of  the  petition,  amountn  to  $2,049. 
Apart  from  these  considerations,  there  was  a 
si)eclfic  demand  by  plaintiffs  for  $2,2^  in 
damages,  and  It  is  not  easy  to  say  that  there 
cannot  lecally  be  a  recovery  of  that  amount, 
nor  that  the  plalntlS^  did  not  in  good  faitli 
claim  a  recovery  iu  excess  of  $2,000. 

We  think  the  claim  made  by  plaintiffs  In 
their  original  petition  exceeded  the  amount 
necessary  to  give  federal  Jurisdiction,  and 
therefore  the  case  was  removed  to  the  federal 
court.  That  being  the  case,  the  subsequent 
proceedings  In  the  state  court  were  without 
authority,  and  therefore  the  Judgment  of  the 
district  court  refusing  the  removal  must  be 
reversed.    All  the  Justices  concm'riug. 


ATCHISOX,  T.  &  S.  F.  RY.  CO.  ▼.  CANTON 

MILLING  CO. 

(Supreme  Court  of  Kansas,  Feb.  11,  1903.    On 

Rehearing,  Msrch  11,  1903.) 

CABBIERS— XBANSPOBTATION  OF  CHAIN— BHOBT- 
AGE. 

1.  Section  7  of  chapter  100.  p.  170,  Laws  of 
1SS).'{.  providins  that  no  defense  to  au  action 
against  a  railway  company  for  the  recovery  of 
loss  or  shortage  on  grain  received  by  it  for 
transportation,  by  reason  of  the  same  bavin; 
occurred  on  the  line  of  some  other  company  to 
which  it  may  have  been  transferred,  or  which 
may  have  received  it  for  shinnifnt.  shall  be  ad- 
mitted to  be  made,  unless  all  the  facta  and  cir- 
cumstances of  such  loss  or  sliortage  so  occur- 
ring on  such  other  line  shall  be  fully  set  forth 
in  written  pleadings  filed  by  the  shipping  com- 

Eany,  and  affirmatively  and  fully  proved  by  it. 
as  no  application  to  cases  against  the  initial 
carrier  growing  out  of  shipments  of  grain  made 
under  contracts  with  it  signed  by  the  shipiwr. 
in  which  the  carrier's  liability  Is  limited  to 
transportation  to  the  end  of  its  own  line,  and 
delivery  there  to  connecting  carriers. 
(iSyllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Uazen,  Judge. 

Action  by  the  Canton  Milling  Company 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff 
In  error.  Sherman  &  Fletcher,  for  defendant 
In  error. 

BURCII,  J.  In  this  case  the  parties  agree 
upon  the  facts.  The  plaintiff  delivered  to 
the  defendant  consignments  of  bulk  wheat 
for  shipment  to  points  beyond  the  defend- 
ant's line  of  railroad,  under  contracts  signed 
by  the  shipper,  each  containing  the  follow- 
ing stipulation:  "The  Atchison,  Topeka  & 
Santa  F6  Railway  Co.  •  •  •  Will  re- 
ceive the  under  noted  property  and  trans- 
port It  over  the  Atchison,  Topeka  &  Santa 
F6  Railway  and  deiirer  to  consignees  or  the 
next  company  or  carriers  (if  the  same  Is 
going  beyond  its  line  of  road),  for  them  to- 
deliver  to  the  place  of  destination  of  said 
property:  it  being  distinctly  understood  that 
UAs  company  shall  not  he  responsible  us 
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commcm  carriers  for  tald  property  beyond 
Its  liue  of  road  or  while  at  any  of  Us  sta- 
tions awaiting  delivery  to  sucli  carriers." 
The  defendant  safely  and  promptly  trans- 
ported the  property  to  termini  of  its  own 
line,  and  there  delivered  all  of  it  to  connect- 
ing carriers,  organized,  managed,  operated, 
and  controlled  separate  and  distinct  from 
Itself,  for  transportation  to  the  places  of 
final  destination.  At  those  places  portions 
only  of  each  consignment  were  delivered  by 
the  connecting  carriers,  and  this  controversy 
relates  to  the  liability  of  the  defendant  for 
the  shortage. 

The  plalntifT  invokes  the  aid  of  chapter 
100,  p.  176,  Laws  of  1893,  designed,  accord- 
ing to  its  title,  for  the  protection  of  shippers 
of  grain,  seeds,  and  hay,  section  7  of  which 
Is  as  follows:  "No  defense  to  an  action  for 
the  recovery  of  such  loss  -  or  shortage  on 
grain,  seeds  or  hay  so  weighed,  by  reason 
of  the  same  having  occurred  on  the  line  of 
some  other  company,  to  which  It  may  have 
been  transferred  or  which  may  have  re- 
ceived it  for  shipment,  shall  be  admitted  to 
be  made  unless  all  the  facts  and  circum- 
stances of  such  loss  or  shortage  so  occur- 
ring on  such  other  line  shall  be  fully  set 
forth  in  written  pleadings  filed  by  the  ship- 
ping company,  and  afiSrmatively  and  fully 
proved  by  it."  The  defendant  pleaded,  and 
the  agreed  facts  show,  that  it  had  no  knowl- 
edge of  the  manner  in  which  the  wheat  was 
handled  by  the  connecting  carriers  after  de- 
livery to  them,  or,  if  there  was  a  loss,  its 
extent,  or  the  time  when  It  occurred,  or  any 
of  the  circumstances  connected  with  it 

From  the  facts  as  thus  presented  by  the 
record,  three  questions  of  law  arise:  First. 
Is  section  7  of  chapter  100,  Laws  of  1893 
(Gen.  St.  1901,  $  5914),  of  any  validity,  in 
view  of  the  decision  of  this  court  In  Railway 
Co.  V.  Simouson,  C4  Kan.  802,  08  Pac.  633? 
Second.  If  section  7  of  the  statute  referred  to 
be  in  force,  did  the  pleading  and  proof  on  the 
part  of  the  railway  company  amount  to  a 
substantial  compliance  with  It?  Third.  Does 
section  7  of  the  statute  referred  to  apply  to 
cases  growing  out  of  shipments  made  U7ider 
contracts  of  the  character  of  those-  involved 
in  this  suit?  If  the  last  question  be  answer- 
ed in  the  negative,  a  decision  of  the  others 
would  be  obiter. 

The  authorities  are  unanimous  to  the  ef- 
fect that  a  carrier  of  goods  may  limit  its 
contract  of  carriage  to  transportation  to  the 
end  of  its  own  line,  and  delivery  there  to  a 
connecting  carrier.  Such  was  the  full  extent 
of  the  defendant's  obligation  under  its  con- 
tracts with  the  plaintiff.  In  the  case  of  Berg 
V.  A.,  T.  &  S.  F.  Uy.  Co.,  30  Kan.  561,  2 
Pac.  639,  a  contract  of  carriage  in  terms 
practically  identical  with  those  under  con- 
sideration was  interpreted  by  this  court.  In 
the  opinion.  Air.  Justice  Brewer  said:  "Now, 
nothing  could  be  clearer  than  that  the  com- 
pany stipulated  only  for  safe  transportation 
over  Its  own  road,  and  a  delivery  in  good 
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order  to  the  connecting  carrier."  More  than 
this  a  carrier  cannot  be  compelled  to  do,  if 
It  choose  to  abide  within  Its  privilege.  "It 
Is  the  duty  of  a  common  carrier  to  receive 
and  transport  goods  over  its  own  line  *  •  • 
a  duty  which  it  must  perform,  or  respond  in 
damages.  But  it  is  not  its  duty  to  trans- 
port such  goods  over  the  line  of  any  other 
carrier,  or  to  contract  for  such  transporta- 
tion, and  it  cannot  be  compelled  to  assume 
such  an  obligation."  Berg  v.  A.,  T.  &  S.  F. 
Ky.  Co.,  supra.  If  the  statute  invoked  by 
the  plaintiff  be  construed  to  apply  to  this 
case,  the  defendant  nmst  meet,  in  direct  op- 
position to  the  terms  of  its  contracts,  all  the 
rcaponsibllity  of  a  common  carrier  over  lines 
not  its  own,  unless  it  plead  and  prove  all  the 
facts  and  circumstances  of  divers  breach- 
es of  duty  by  other  carriers  upon  their 
roads.  Such  an  obligation  is  as  foreign  to 
the  defendant's  contracts  as  transportation 
itself  over  the  lines  of  other  carriers  would 
be.  It  is  no  part  of  the  business  of  the  de- 
fendant, as  a  common  carrier  over  its  own 
road,  to  discover,  report,  and  prove  the  facts 
concerning  negligent  acts  in  the  transporta- 
tion of  freight  committed  by  distinct  and  in- 
dependent carriers  upon  their  lines.  The  ob- 
ligation to  do  so  cannot  be  superadded  to  the 
defendant's  contracts  to  transport  over  its 
own  route,  any  more  than  the  obligation  to 
carry  over  other  railroads  could  be  super- 
added to  the  same  contracts;  and  the  lia- 
bility of  a  carrier  over  roads  other  than  its 
own  cannot  be  imposed  upon  the  defendant 
as  a  penalty  for  a^  failure  to  perform  acts 
equally  alien  to  its  duty.  This  being  true, 
the  statute  must  be  held  to  be  inapplicable 
to  cases  of  the  kind  now  under  review,  and 
it  must  be  held  that  the  defendant  was  com- 
pletely exonerated  when  Its  contracts,  and 
full  compliance  with  their  terms,  were  es- 
tablished. 

The  Judgment  of  the  district  court  in  favor 
of  the  plaintiff  is  reversed,  and,  since  an 
agreement  with  respect  to  the  facts  appears, 
the  district  court  Is  directed  to  enter  Judg- 
ment in  favor  of  the  defendant  for  costs. 
All  the  Justices  concurring. 

On  Motion  for  Rehearing. 
The  case  of  Kiohmond,  etc..  Railroad  Co.  v. 
Tobacco  Co.,  169  U.  S.  311,  18  Sup.  Ct.  335,  42 
L.  Kd.  759,  called  to  the  attention  of  the  court 
in  a  petition  for  a  rehearing,  has  no  application, 
since  thp  statute  there  involved  went  no  furrhiT 
than  to  impose  upon  the  initial  carrier  the  bur- 
den of  showing  compliance  with  its  contract 
safely  to  transport  over  il:i  own  Hue. 


STATE  V.  BUSn.* 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

UqCOR    NUISANCE— INFOEMATIOH  —  DUrLICITV 
—INSTRUCTIONS. 

1.  An  mfomiation  which  charges  that  a  single 

defendant  kept  and  assisted  in  keeping  a  par- 
ticulfir  plncp  as  a  nuisnnr^  at  a  given  lime  is 
not  vulnerable   to  a  motion  to   quash  on   the 

*ReIiearlQg  dented. 
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ground  of  duplicity  becanse  of  the  several  ca- 
pacities iu  which  the  defendant  may  have  acted. 
2.  A  defendant  cannot  complain  of  the  giving 
at  his  request  of  an  instruction  containing  sev- 
eral propositions  of  law,  merely  because  the 
court  did  not  use  the  precise  language  of  the 
request  in  reference  to  a  matter  separate  and 
distinct  from  that  asserted  to  t>e  erroneous. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Doniphan 
County;   Wm.  I.  Stuart,  Judge. 

Frank  A.  Bush  was  convicted  of  main- 
taining a  Uquor  nuisance,  and  appeals.  Af- 
flrmed. 

E.  D.  Woodburn  and  A.  B.  Crane,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  and  S. 
M.  Brewster,  for  the  State. 


BURCH,  J.  Frank  Bush  was  convicted  of 
maintaining  a  nuisance  in  Doniphan  county. 
The  Information  charged  that  be  kept  and 
assisted  In  keeping  a  place  where  Intoxicat- 
ing liquors  were  kept  for  sale  and  were  sold, 
and  where  persons  resorted  for  the  purpose 
of  drinking  intoxicating  liquors,  all  contrary 
to  law.  The  defendant  moved  to  quash  the 
Information,  and  objected  to  the  Introduc- 
tion of  any  evidence  under  It,  on  the  ground 
of  Its  duplicity. 

The  statute  provides  that  every  person 
who  "maintains  or  assists  In  maintaining" 
.such  a  nuisance  shall  be  punished.  Gen. 
St.  1901,  §  2493.  If  the  conduct  of  an  in- 
dividual result  In  the  existence  of  a  nuisance 
at  a  given  place  at  a  given  time,  he  is  guilty 
of  but  one  offense,  whether  he  act  alone  or 
assist  another,  and  the  charge  that  he  kept 
and  assisted  in  keeping  a  single  place  at  a 
certain  time  does  not  multiply  his  crime. 
Tlie  conjunctive  enumeration  of  several  ca- 
pacities in  which  a  keeper  may  act  follow- 
ing the  language  of  the  statute,  does  not 
constitute  duplicity.  But  If  maintaining  a 
nuisance  and  assisting  In  maintaining  a  nui- 
sance of  the  character  described  be  separate- 
ly punishable  under  certain  circumstances, 
both  acts  may  be  charged  in  a  single  count, 
when  committed  by  a  single  person,  in  re- 
spect to  the  same  place,  at  the  same  time. 
State  V.  Schwelter,  27  Kan.  499.  Therefore 
both  the  motion  and  the  objection  were 
properly  overruled. 

Many  errors  are  assigned  relating  to  the 
Introduction  of  evidence,  all  turning  upon 
the  proposition  that  the  defendant  was  not 
connected  with  the  maintenance  of  the  nui- 
sance described  In  the  information,  and  a 
greater  part  of  the  appellant's  brief  Is  occu- 
I)led  with  an  argument  upon  that  subject 
which  might  well  hare  appeared  plausible 
to  the  Jury  trying  the  case.  But  the  record 
abundantly  proves  that  appellant,  who  resld- 
od  ot  Belleville,  was  running  the  organiza- 
tion known  ns  the  Kansas  Utopian  Associa- 
tion, and  that  under  its  cover,  and  as  a  part 
of  its  scheme  of  operation,  a  saloon,  called 
a  "lodge,"  was  running  at  Denton.    And  the 


record  further  ghows  that,  notwlthstandins 
the  fact  that  the  charter  for  the  lodge  at 
Denton  was  not  actually  Issued  until  its 
barkeeper  had  been  arrested,  notwithstand- 
ing the  fact  that  a  witness  whose  name  al- 
ready appears  on  the  records  of  this  court 
in  connection  with  the  Utopian  project  testi- 
fied that  appellant  was  only  a  hired  man, 
notwithstanding  the  fact  that  appellant 
avoided  personal  presence  In  Doniphan  coun- 
ty, and  notwithstanding  the  fact  that  ap- 
pellant may  not  have  been  informed  of  all 
the  details  of  the  management  of  the  Den- 
ton branch,  there  was  nevertheless  nothing 
chimerical,  nothing  "Utopian,"  about  his 
connection  with  that  saloon.  He  acted  to- 
ward it  In  the  relation  of  primary  and  cher- 
ishing cause,  and  the  Jury  was  fully  Justified 
in  brushing  aside  all  sophistical  considera- 
tions, and  finding  what  was  the  plain  fact 
— that  appellant's  business  consisted  In  as- 
sisting In  maintaining  a  common  liquor  nui- 
sance at  Denton. 

Many  errors  are  assigned  relating  to  the 
admission  of  expert  evidence  to  prove  ap- 
pellant's signature  on  the  back  of  checks  re- 
mitted to  him  by  the  barkeeper  at  Denton 
as  "dues"  from  the  "lodge"  there.  The  wit- 
nesses were  qualified,  and  the  evidence  was 
competent. 

The  court  Instructed  the  Jury  as  follows: 
"If  you  find  from  the  evidence  that  J.  O. 
Brownell  kept  and  maintained  a  place  as 
described  in  the  Information,  for  the  purposes 
therein  alleged,  but  in  the  absence  of  the 
defendant,  Frank  A.  Bush,  you  must  further 
find  that  it  was  so  kept  with  the  knowledge 
and  consent  of  Frank  A.  Bush,  or  that  the 
defendant  counseled,  aided,  or  abetted  In 
some  manner  in  so  conducting  the  place, 
or  you  must  find  the  defendant  not  guilty." 
A  portion  of  this  Instruction  is  of  doubtful 
propriety,  because  It  permits  the  Inference 
that  appellant  might  be  convicted  merely 
because  of  bis  knowledge  of  and  consent  to 
the  existence  of  the  nuisance  complained  of. 
State  r.  Douglass,  44  Kan.  018,  26  Pac.  476. 
The  record,  however,  reveals  a  request  by 
the  appellant  for  an  instruction  containing 
the  objectionable  matter  in  the  identical 
words  adopted  by  the  court;  hence  he  can- 
not complain.  The  latter  portion  of  the  in- 
struction added  the  words  "counseled"  and 
"abetted"  to  the  word  "aided"  in  appellant's 
request  This,  however,  did  not  modify  the 
matter  preceding  the  disjunctive  word  "or," 
and  the  failure  of  the  court  to  use  appel- 
lant's very  language  In  the  precise  form  pro- 
posed, concerning  the  alternative  matter, 
did  not  prejudice  him.  Reed  v.  Golden,  28 
Kan.  C32,  42  Am.  Rep.  180. 

All  of  the  errors  assigned,  32  In  number, 
have  been  e.^amlned,  nnd  none  of  them  pre- 
sents anything  sufliciently  serious  to  require 
a  reversal  of  the  Judgment  of  the  district 
court  Therefore  it  Is  aflBrmed.  All  the  Jus- 
tices concurring. 
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(TO  Kan.  760) 

HEAOOOK  ▼.  SUXIiITAn  at  aL* 

(Snpmne  Court  of  Kansas.    Feb.  U.  lOOS.) 

tMtvuoaom—XAjma  our  hiohwat— BUBom 

or  PBOOF— BKCOBOS. 

L  Tho  bnrden  of  proring  the  nonezlateooe  of 
the  road  hi  question,  nnder  the  pleadingi  In 
tbii  oaMb  rested  npon  the  plaintiJT. 

S,The  records  in  the  county  clerk's  office  of 
the  proceedings  of  the  board  m  count7  commis- 
■iooers,  1b  the  absence  of  any  showing  of  a  loss 
of  the  records  or  any  such  record,  should  show 
an  the  facts  essential  to  the  Talidity  of  •  pro- 
eeedins  to  lay  out  and  open  a  pnUle  hishwaj. 

(Syllabus  by  the  Court.) 

IBrror  from  Dlatrlct  Court,  Harper  Ooun- 
17;  P.  B.  Olllett,  Judge. 

Actios  by  Heacock  against  Hugh  SoIUtbii 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

B.  O.  WUcoz,  for  plaintiff  in  error.  Ceo. 
B.  Crooker  and  B.  H.  Beebe^  for  defendants 
In  error. 

C  A.  SMITH,  J.  The  plaintiff  In  error 
brought  this  action  In  the  district  court  of 
Harper  county  to  enjoin  Hugh  Snllinm,  as 
road  overseer,  and  his  assistants,  together 
with  J.  W.  Grigsby,  as  township  trustee,  and 
the  board  of  county  commissioners  of  Harper 
county,  from  attempting  to  lay  out  and  open  a 
public  bighway  al6ng  the  section  line  on  the 
nortb  side  of  a  tract  of  land  owned  by  plaintiff 
adjacent  to  the  city  of  Attica.  The  defendants 
In  error  claim  that  there  was  a  legal  highway 
prerionsly  laid  out  and  opened  over  the  strip 
of  land  in  question,  and  that  the  acts  com- 
plained of  were  simply  in  tlie  necessary  Im- 
provement of  said  highway  over  the  land  in 
qnestlon.  A  temporary  injunction  was  grant- 
ed at  the  commencement  of  the  action,  and 
the  case  was  tried  to  the  court  without  refer- 
ring the  facts  to  a  Jury.  The  petition  prayed 
for  was  denied,  and  Judgment  was  rendered 
against  the  plaintiff  for  costs. 

The  court  made  separate  findings  of  Cact 
and  conclusions  of  law.  The  facts  fonnd  by 
the  court  are.  In  substance,  that  the  land  over 
which  the  road  in  qnestlon  was  sought  to  be 
opened  was  entered  by  one  Richard  Botkln, 
who  received  bis  second  "final  receipt"  there- 
for from  the  United  States  government  on 
March  21,  1882,  and  bis  patent  December  1, 
1882,  and  that  plaintiff  had  acquired  said 
land  through  a  legal  chain  of  title  from  said 
Botkln  prior  to  the  commencement  of  this 
action,  and  was  the  owner  thereof  at  the 
commencement  of  the  action;  that  In  1881, 
and  during  the  time  said  Botkln  was  In  pos- 
session of  said  land,  a  petition  was  filed  to 
the  county  commissioners  of  said  Harper 
connty  for  a  road  some  18  miles  In  length 
to  pass  along  the  section  line  on  the  north  of 
tbe  land  In  question,  and  that  said  Botkln  was 
one  of  the  signers  to  such  petition;  that  no 
survey  of  said  road  was  made,  no  viewers 
were  appointed,  and,  in  effect,  that  no  provi- 
sion was  made  for  ascertaining  or  allowing 
any  damages  that  might  occur  to  the  owners 
*B«btarliig  danlad. 


Of.  hind  lying  along  fte.lfaw  «t  said  road  by 
reason  of  the  laying  out  and  opening  of  the 
same;  that  said  petition  was  presented  to 
the  board  of  county  commissioners,  and,  with 
the  order  of  said  board  allowing  tbe  satne, 
constituted  the  only  files  and  record  of  tbe 
county  pertaining  to  said  road.  The  court 
further  finds:  *That  about  the  time  the  open- 
ing of  the  road  was  up  for  consideration 
before  the  board  of  county  commissioners 
Richard  Botkln  said  that  be  would  make  no 
claim  for  damages  on  account  of  the  opening 
of  the  road  if  the  rest  of  the  people  along  the 
line  made  no  claim.  The  rest  of  the  people 
along  the  line  made  no  claim,  and  Richard 
Botkln  made  no  claim  for  damages."  The 
court  finds,  In  substance,  that  said  Botkln  at 
the  time  of  said  order  opening  said  road 
waived  any  claim  for  damage,  and  gave  one- 
half  of  the  width  of  said  road;  that  soon 
after  the  county  commissioners  made  said 
order  opening  said  road  the  principal  peti- 
tioner and  others  attempted  to  mark  out  the 
line  of  the  road  from  the  county  line  west 
and  extending  east  of  the  land  in  question  by 
plowing  farrows  (the  land  in  question  and  tbe 
land  generally  along  the  line  being  open  and 
unimproved),  but  that  In  running  the  fur- 
rows they  deviated  In  places  four  or  five  rods 
north  of  the  true  section  line;  that  this  was 
trae  where  It  passed  the  land  In  question, 
and  that  Botkln  planted  trees  along  the  line 
as  marked  out  by  the  furrows,  being  almost 
entirely  off  his  land,  and  also  planted  an 
orchard  of  peach  and  apple  trees  on  his  land 
where  the  true  section  line  was;  that  at  one 
iwint  the  road,  as  marked  out  by  the  furrows, 
was  eight  rods  north  of  the  plaintiff's  land; 
that  chapter  188,  p.  263,  of  the  Session  Laws 
of  1891,  being  an  act  to  legalize  the  acts  of 
certain  o£9cers  of  Harper  comity  in  relation 
to  roads  and  highways,  was  passed,  ap- 
proved, and  became  a  law  on  the  25th  day  of 
March,  1801;  that  shortly  after  the  com- 
mencement of  this  action  the  plaintiff,  Hea- 
cock,  said  to  Hugh  Sullivan,  the  road  over- 
seer. In  substance,  that.  If  the  true  section 
Une  was  ascertained  by  the  county  surveyor 
along  his  land  without  exijense  to  him.  and 
a  good  road  established  over  the  same,  he  did 
not  want  any  damages  for  tbe  same;  but 
that  while  the  township  officers  were  en- 
gaged In  opening  the  road  over  the  true  sec- 
tion line  as  determined  by  said  eoanty  sur- 
veyor plaintiff  commenced  this  action,  and 
obtained  the  temporary  injunction. 

The  court  finds  as  conclusions  of  law:  (1) 
That  the  proceedings  of  the  county  commis- 
sioners had  In  1881  to  establish  and  lay  out  a 
road  over  the  land  In  qnestloo  was  void; 
(2)  that  chapter  188,  p.  2S8,  of  the  Laws  of 
1891.  legalised  the  proceedings  of  the  board 
of  county  commissioners  In  the  establishment 
of  said  road;  <3)  that.  In  effect  the  plaintiff 
Is  estopped  from  maintBlnlng  tiiis  actkm  by 
his  statement  to  the  township  ofDcen  In  re- 
gard to  tbe  (H>ening  of  the  road  shortly  be- 
fore they  began  ta  open  tbe  same;  (i)  that 
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the  tsmponrj  fnjnactloii  tOxoxilH  be  dissolved, 
and  the  case  dismissed;  (5)  that  neither  the 
seven  nor  fifteen  years'  statate  of  UnUtattons 
has  run. 

The  petition  In  this  case,  after  alleging  the 
ownership  In  the  plaintiff  of  certain  land, 
stated  that  the  defendants,  one  of  whom  Is  al- 
leged to  be  the  road  overseer,  were  attempt- 
Ing  to  open  and  grade  a  road  for  travel  across 
the  same,  and  that  there  was  no  regularly 
laid  out  road  at  said  place.  The  nonexist- 
ence of  a  regularly  laid  out  road  at  this  place 
was  an  essential  fact  to  the  plaintiff's  cause 
of  action,  and  the  burden  of  establishing  this 
fact  by  the  evidence  was  properly  held  to  be 
upon  the  plaintiff.  The  records  and  flies  of 
the  county  clerk's  office  were  introduced  in 
evidence,  and  show  that  In  18S1  a  regular 
petition  was  filed  In  the  office  of  the  county 
clerk  asking  for  the  laying  out  and  opening 
of  a  public  road  60  feet  wide  extending  over 
the  land  In  question;  that  no  viewers  were 
appointed  to  view  and  locate  said  road,  and 
no  survey  was  had,  and,  Inferentlally,  that 
no  report  of  viewers  was  made,  and  no  op- 
portunity to  claim  damages  was  given  the 
landowners  over  whose  land  the  road  would 
pass.  Yet  the  county  commissioners  granted 
the  petition,  and  ordered  the  opening  of  the 
road.  This  proceeding  the  court  properly 
held  was  void.  The  court,  however,  held  that 
chapter  138,  p.  263,  Laws  18D1,  legalized  the 
road  In  question  for  the  entire  length  at- 
tempted to  be  laid  out  by  the  order  of  the 
commlBsioners.  This  is  erroneous.  That  the 
Legislature  can  do  indirectly  what  It  could 
not  do  directly  seems  too  preposterous  for 
argument  An  act  of  the  Legislature  which 
purported  to  authorize  a  board  of  county 
commissioners  to  lay  out  and  open  a'  public 
road  without  any  showing  that  the  road 
would  be  a  public  utility,  without  any  phys- 
ical location  of  the  road,  and  without  com- 
pensation or  opportunity  for  compensation 
to  owners  of  abutting  land,  would  be  uncon- 
stitutional. Carbon  O.  &  M.  Co.  v.  Drake,  2S 
Kan.  345;  Hughes  t.  Milligan,  Trustee,  etc, 
42  Kan.  896,  22  Fac  313.  The  Legislature 
cannot,  by  a  curative  act,  render  valid  an 
unconstitutional  act  State  of  South  Caro- 
lina ex  rel.  v.  Whitesldes,  Chairman,  etc.  (S. 
C.)  9  S.  E.  661,  3  li.  B.  A.  777;  Rlchman  T. 
Supervisors  (Iowa)  42  N.  W.  422,  4  L.  B.  A. 
445,  14  Am.  St  Bep.  30& 

There  Is  no  evidence  to  sustain  the  finding 
that  Botkln,  through  whom  plaintiff  claims 
title,  waived  any  claim  for  damages  and 
gave  one-half  the  width  of  the  road.  In 
fact,  the  evidence  affirmatively  shows  that  he 
had  no  opportunity  to  either  claim  or  waive 
damages. 

The  facts  found  in  regard  to  conversations 
between  plaintiff  and  the  township-  officers 
do  not  amount  to  a  conveyance  of  aa  ease- 
ment over  plaintiff's  land  nor  to.  an  estoppel 
against  the  plaintiff. 

The  Judgment  Is  nveiwd.  All  tb«.  fm- 
tlces  concurring. 


(TO  Kaa.  773) 
OBO.  0.  BICHABOSON  UACHINEET  Oa 

V.  SWABTZBU 
(Supreme  Court  of  Kansas.    Fab.  11,  1M&) 

AOXHOX— raStCU^T^OB.  OV  OOimbUST— AOXIOM 
BT  AOHfT. 

L  Where  a  partially  performed  eMittact  be- 
tween a  company  and  Its  agent  for  the  sale  of 
machinery  is  arbitrarily  and  wrongfully  ter- 
minated by  the  company,  the  agent  ha*  oie  op- 
tion to  an*  for  the  breaek  and  recorir  damageig 
or  upon  a  quantum  meruit  for  the  worth  •(  hto 
service*  abeady  rendered. 

2.  The  company  which  annolled  the  contracts 
and  in  effect  relieved  the  aeent  from  its  obliga* 
tiona,  wUl  not  be  parmlttsd  to  set  «p  the  con- 
tract to  defeat  him  in  an  Mtion  brought  tot 
the  value  of  the  work  done. 

(Syllabus  by  the  Court) 

Error  front  District  Court.  Sumner  0>unt7t 
C.  A.  Swarts,  Judge. 

Action  by  J.  B.  Swartzel  against  the  Geo, 
O.  Blchardson  Machinery  Company.  Judg- 
meat  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Ivan  D.  Bogers,  for  plaintiff  In  error.  J. 
A.  Buraette  and  W.  X.  McBilde^  for  defend- 
ant in  error. 

JOHNSTON,  a  J.  By  this  action  J.  B. 
Swartael  seeks  to  recover  from  the  Geo.  O. 
Blchaidson  Machinery  Company  the  valua 
of  his  services  in  the  sale  of  a  threshing  rig. 
He  entered  into  a  contract  with  the  company 
by  which  he  was  to  sell  threshing  rigs  at 
Caldwell  and  receive  aa  compensation  20  pec 
cent  of  the  selling  prices.  On  cash  sales  bis 
commissions  wei«  to  be  paid  oat  of  the  cash 
received,  and  on  credit  solea,  where  notes 
were  to  be  taken,  be  was  to  be  paid  from  the 
proceeds  of  the  notes  when  each  note  wan 
paid  ia  full.  In  credit  salea  he  was  to  re- 
ceive commission  certificates  bearing  the 
same  namber  an  the  notes  taken,  setting 
forth  the  amount  named  in  each  note  and 
when  the  same  would  become  due.  These 
certificates,  were  not  transferable  or  assign- 
able. Among  other  transactions,  Swartzel 
sold  a  rig  to  James  Pease  on  credit,  the  price 
to  be  paid  in  three  installments.  Pease  op- 
erated the  rig  a  few  days,  and  then  aban- 
doned it  and  left  the  country.  Swartzel  be- 
gan negotiations  for  the  sale  of  the  Pease 
rig  with  Conklin  Bros.,  and,  after  the  terms 
of  sale  had  been  practically  agreed  upon,  he 
wired  the  company  that  Pease  had  left  ths 
country,  that  he  could  sell  the  machine  to 
other  responsible  parties,  and  he  asked  them 
to  send  a  representative  of  the  company  to 
Caldwell.  In  retitonse  to  the  telegram  the 
company  wrote  that  they  had  Instructed  their 
agent  Bice,  to  go  to  Caldwell,  take  posses- 
sion of  the  rig,  and  that  If  Swartzel  could 
resell  the  machine  to  good  parties  for  what 
Pease  owed  on  it,  Bice  would  close  the  deed. 
Bice  camOk  and,  after  being  Informed  b)i 
Swartzel  of  the  altnatiott  and  of  his  negotia- 
tions with  Conklin  Bros.,  be  went  to  ths 
neighborhood  where  the  threshing  rig  wast 
and,  when  he  returned,  told  Swartzel  that 
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the  deal  with  Oouklin  Bros,  had  b««n  closed,' 
and  that  they  had  been  placed  In  possession 
of  the  rig.  While  possession  was  given  to 
Conklln  Bros.,  the  transaction  was  not  final- 
ly closed  up,  the  company  thinking  it  neces- 
sary to  foreclose  the  Pease  mortgage,  so  as 
to  give  the  new  purchaser  an  unquestioned 
title  to  the  threshing  rig,  and  they  proceeded 
to  do  80.  Before  it  was  accomplished,  Swart- 
zel  wrote  the  company  asking  for  commission 
certificates  on  the  Conklln  Bros.  sale.  In 
answer,  the  company  stated  that  the  sale  to 
Conklln  Bros,  had  not  been  made,  that  he 
was  not  entitled  to  any  commission,  and 
closed  the  letter  with  the  statement,  "We 
would  also  request  you  to  return  us  your  con- 
tract, as  we  hereby  cancel  the  same."  Short- 
ly afterwards,  Swartzel  brought  this  action 
liefore  a  Justice  of  tlie  peace,  where  he  re- 
covered a  Judgment  for  |275  for  the  services 
rendered.  The  company  appealed  to  the  dis- 
trict court,  where  new  pleadings  were  filed, 
nud  in  which  Swartzel  claimed  in  one  count 
tuider  the  contract,  and  in  the  second  count 
ui>on  a  quantum  meruit  for  the  actual  value 
of  the  services  rendered.  Upon  the  plead- 
ings the  court  eliminated  the  claim  for  re- 
covery upon  the  contract,  and  the  case  was 
submitted  upon  the  second  count,  asking  for 
a  recover}-  for  the  value  of  plaintiff's  serv- 
ices in  selling  the  threshing  outilt  for  $2,750, 
estimated  at  $275.  He  recovered  $213.16. 
The  contentions  of  the  company  are  that,  in 
making  the  sale  to  Conklln  Bros.,  Swartzel 
acted  under  the  contract,  and  must  recover, 
If  at  all,  by  virtue  of  its  terms;  and,  fur- 
ther, if  it  be  granted  that  a  sale  was  made, 
he  was  not  entitled  to  commission  certificates 
when  he  demanded  them,  and,  even  if  he 
had  been,  the  refusal  to  issue  certificates  did 
not  warrant  him  in  ignoring  the  contract  and 
bringing  an  action  for  the  value  of  the  serv- 
ices rendered. 

It  is  to  be  noted  that,  in  addition  to  the 
refusal  of  the  certificates,  the  company  in 
express  terms  declared  the  contract  to  be 
canceled.  This  was  a  repudiation  of  the  en- 
tire contract,  and  Swartzel  might  rightfully 
assume  that  the  contractual  relations  were 
ended,  and  recover  upon  a  quantum  meruit 
for  the  actual  value  of  the  services  then  per- 
formed, without  reference  to  the  specified 
contract  rate  of  compensation.  His  evi- 
dence, confirmed  by  the  verdict,  was  to  the 
effect  that  he  negotiated  a  sale  and  arranged 
the  terms,  which  were  subsequently  accepted 
by  the  company.  The  company  availed  itself 
of  the  benefit  of  his  services  in  this  respect, 
and,  when  be  asked  for  the  issne  of  certifi- 
cates under  the  contract,  tliey  met  him  with 
the  statement  that  the  contract  had  been  re- 
nounced. There  may  have  been  reasons  for 
delay  In  issuing  the  certificates,  or  some  of 
them,  but  no  attempt  was  made  to  show 
reasons  for  the  arbitrary  abandonment  of 
the  contract  The  contract  having  been  thus 
wrongfully  terminated  by  the  company, 
Swartzel  had  the  option  to  sue  for  the  breach 


and  recover  damages,  or  upon  a  quantum 
meruit  for  the  worth  of  the  services  already 
performed.  Jenson  v.  Lee,  67  Kan.  530,  73 
Pac.  72;  Fitzgerald  v.  Alien,  128  Mass.  232; 
Mooney  v.  Iron  Co.,  82  Mich.  283,  46  N.  W. 
340;  Derby  v.  Johnson,  21  Vt  17;  Carroll  v. 
Giddlngs,  58  N.  H.  333;  United  States  ▼. 
Behan,  110  U.  S.  338,  4  Sup.  Ct  81,  28  L. 
Ed.  168;  9  Cyc.  688.  The  company,  which 
annulled  the  contract,  and  la  effect  released 
Swartzel  from  its  obligations,  will  not  be  per- 
mitted to  set  up  the  contract  to  defeat  him. 
"It  is  generally  true  that  the  party  who  Is 
guilty  of  the  first  breach  of  the  contract  can 
neither  found  a  right  of  action  upon  such 
contract,  nor  make  it  the  basis  of  defense 
to  an  otherwise  Just  claim."  Stage  Co.  v. 
Peck,  17  Kan.  271.  Where  a  contract  con- 
templates a  number  of  Independent  transac- 
tions, with  fixed  compensation  for  each,  and 
the  contract  is  terminated,  the  contract  rate 
may.  as  the  company  contends,  be  applied  to 
such  Independent  transactions  as  have  been 
fully  performed.  But  here  the  transaction 
in  question  was  not  complete.  It  could  not 
have  been  fully  closed  until  the  last  note 
taken  from  Conklln  Bros,  had  been  paid,  and 
the  claim  of  the  company  is  that  the  sale 
even  was  incomplete  when  the  contract  was 
canceled  and  the  action  brought 

It  is  argued  that  the  refusal  of  certificates 
was,  at  most,  a  violation  of  a  collateral  un- 
dertaking, which  did  not  Justify  Swartzel  in 
ignoring  the  contract,  and  Quigley  v.  Coimty 
of  Sumner,  24  Kan.  29.%  is  cited  in  support 
of  the  contention.  The  argument  and  au- 
thority do  not  fit  the  facts  of  this  case,  be- 
cause the  violation  in  this  instance  is  not 
of  a  collateral  part  of  the  contract,  but  in 
the  letter  refusing  commission  certificates 
there  was  a  renunciation  of  the  entire  con- 
tract for  reasons  of  their  own,  which  were 
not  given. 

We  find  no  prejudicial  error  In  the  record, 
and  hence  the  Judgment  of  the  district  court 
will  be  afiirmed.   All  the  Justices  concurring. 


KINNABD  PRESS  CO.  ▼.  STANLEY. 

(Supreme  Court  of  Kansas.    Feb.  11,  1905.) 

SALR— BBEACR    OV    WABBANTT— EVIDENCE. 

1.  Where  an  enifine  is  sold  upon  a  warranty 
that  it  ia  capable  of  developing  2.")  horse  power 
when  tested  according  to  a  dcsi({uat«d  sysleiii, 
a  finding  thiit  there  was  a  breach  of  such  war- 
ranty may  be  snstnined  by  evidence  thnt,  in  ac- 
tual use  under  ordinnry  conditions,  it  could  not 
develop  more  tlinn  15  faorse  power,  where  no 
teat  was  ever  made  according  to  the  prescribed 
method. 

2.  Where  a  contract  of  warranty  under  which 
macbiner.v  is  sold  provides  that  Its  continued 
u.se  for  five  days  without  complaint  shall  be 
conclusive  evidence  of  the  fulBlIrafint  of  the  war- 
ranty, a  retention  of  the  machinery  without 
complaint  for  five  days  after  its  first  use,  with- 
out actually  using  it  for  five  days,  does  not  have 
such  effect 

(Syllabus  by  the  Court) 

Ki:ror  from  District  Court,  Harper  Oouuty,- 
P.  B.  Glllett,  Judge. 
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Actton  (qr  the  Klmutrd  Press  Company 
against  Wyatt  Stanley.  Judgment  for  de- 
fendant, and  plalntlfl  brings  error.  Af- 
firmed. 

Fred  Washbon,  for  plaintiff  in  error.  Bam 
a  Sisson  and  B.  01  Wilcox,  for  defendant  In 
•rrw. 

MASON,  J.  The  Klnnard  Press  Company 
sued  Wyatt  Stanley  upon  a  note  for  $1,267. 
Stanley  defended  npon  the  ground  that  a 
gasoline  engine  for  which  the  note  was 
given  had  failed  to  meet  certain  express  war- 
ranties, and  that  be  had  rescinded  the  con- 
tract of  purchase.  A  trial  resulted  in  a  Judg- 
ment for  the  defendant,  and  the  plaintiff 
prosecntes  error.  A  number  of  objections 
made  to  tbe  consideration  of  the  case  on  Its 
merits  have  been  considered  and  found  In- 
sufficient 

The  specific  warranty,  a  breach  of  which 
was  claimed  by  the  defendant,  was  that  tbe 
engine  was  capable  of  developing  25  horse 
power  "when  tested  by  the  purchaser  by  the 
system  for  discovering  tbe  horse  power  of 
an  engine  Icnown  as  the  break  test  system." 
This  was  incorporated  la  the  printed  term 
prepared  by  the  company,  upon  which  the 
order  for  the  engine  was  made.  There  was 
evidence  anfficient  to  Justify  a  finding  that 
in  actual  use  the  engine  could  not  develop 
the  specified  horse  power.  But  no  test  was 
ever  made  by  the  purchaser  according  to  the 
system  prescribed  in  the  contract  of  war- 
ranty. It  is  contended  by  plaintiff  in  error 
that  the  capacity  of  the  engine  must  be  de- 
termined by  the  very  test  stipulated  for  by 
the  company;  that,  to  sustain  his  claim  of 
a  breach  of  this  warranty,  the  defendant 
was  required  to  show  the  application  of  such 
test,  and  the  failure  of  the  engine  to  develop 
the  required  power  when  measured  in  this 
manner.  With  ttiis  contention  we  cannot 
agree.  It  is  bat  Just  to  assume,  as  against 
tbe  company,  that,  whatever  may  have  been 
tbe  peculiarities  of  the  test  described  In  the 
contract,  it  proceeded  npon  some  correct 
principle,  and  afforded  a  means  for  deter- 
mining with  reasonable  accuracy  the  ca- 
pacity of  the  engine  under  the  <ffdinary  con- 
ditions of  actual  usa  To  Indulge  in  any 
other  presumption  would  be  to  permit  the 
company  to  perpetrate  a  manifest  fraud. 
There  was  evidence  that  the  engine,  when 
oi>erated  by  agents  of  the  company  under 
conditions  apparently  satisfactory  to  them, 
failed  to  develop  more  than  IS  horse  power. 
This  was  some  evidence  that  it  could  not 
develop  25  horse  i>ower,  measured  by  any 
fair  method,  and  the  company  cannot  be 
heard  to  say  tliat  the  method  it  proposed 
was  an  unfair  one. 

The  contract  also  contained  this  provision: 
"Seventy-four  degrees  gasoline  is  the  grade 
upon  wUch  our  warranty  is  based."  Tbe 
gasoline  used  upon  tbe  trial  of  tbe  engine 
was  of  •  grade  described  aa  72  degrees.    It 


Is  argued  that  a  teat  made  wltb  ib  Inferior 
quality  of  gasoline  was  not  binding  upon  tbe 
company.  It  la  a  sufficient  answer  to  say 
that  there  was  competent  evidence  from 
which  it  could  have  been  found  that  the  dif- 
ference between  the  two  grades  of  gasoline 
mentioned  was  Inconsiderable,  so  far  as 
concerned  tbe  operation  of  tbe  engine,  and 
also  that  an  authorized  agent  of  tbe  com- 
pany waived  the  requirement  of  the  con- 
tract in  that  regard. 

The  contract  contained  a  provision  that 
"contlnned  use  of  the  engine  for  five  days 
without  complaint  being  made  direct  to  the 
Klnnard  Press  Company  at  its  factory  in 
Minneapolis  by  registered  letter,  shall  be 
soffldent  evidence  that  this  warranty  Is  ful- 
filled." Use  of  the  engine  was  begun  July 
8,  1901.  No  notice  of  dissatiafaction  with  Its 
operation  was  given  until  July  9tlL  It  la 
claimed  these  facts  precluded  a  recovery  by 
defendant  It  does  not  appear,  however, 
that  the  engine  was  used  continnously  from 
July  Sd  to  July  9th,  or  that  it  was  used  for 
more  than  three  days  dnrlng  that  time.  It 
was  the  contlnned  use  of  the  engine  for  five 
days  without  complaint  that  was  to  con- 
clude the  purchaser,  not  Its  retention  for 
five  days  from  the  time  It  was  first  used. 

The  note  was  executed  July  18, 1901,  after 
the  trial  of  tbe  engine;  being  made  payable 
October  Ist  Plaintiff  in  error  seeks  to  give 
to  this  transaction  the  effect  of  a  final  ac- 
ceptance of  the  engine.  It  la  not  capable  vt 
that  Interpretation,  however.  The  original 
contract  of  purchase  called  for  a  note  to  be 
given,  to  be  due  October  1st  and  provided 
tbat.  If  snch  a  note  were  not  given,  tbe  con- 
tract Itself  should  stand  as  a  written  obliga- 
tion to  make  payment  at  that  time.  Hie 
mere  delivery  of  the  note  made  no  change 
in  tbe  relation  of  the  parties,  one  way  or  tbe 
other,  and  no  circumstances  were  shows 
tending  to  give  It  the  effect  claimed. 

Complaint  is  made  of  tbe  admiasloa  •(  tsa- 
tlmony  regarding  a  conversation  between  an 
agent  of  the  plaintiff  and  tbe  defendant  at 
tbe  time  the  note  was  given.  The  record, 
however,  does  not  disclose  that  any  timely 
objection  was  made  to  ita  reception. 

The  Judgment  la  affirmed.  All  tb*  JvMem 
concurring 

(70  Kan.  791> 

lOLA  BLEOTRIO  B.  00.  ▼.  JACKSON.* 
(Supreme  Court  of  Kansas.    Veb.  11,  190S.) 

BAILKOADS— arOCK    OH    TBACK— FBIfCCS. 

1.  In  an  Inclosed  field  tbroufrh  which  thei* 
was  located  and  operated  an  anfniced  railroad, 
a  oow  rlElitfully  in  the  Gold  pas!>ed  directly 
npon  the  railroad,  and  waa  struck  and  killed  by 
a  car  without  any  fault  of  the  employes  of  the 
railroad  company  in  charge  of  the  car.  At  the 
time,  the  general  herd  law  was  in  force  in  the 
county  wherein  the  cow  was  killed.  BM,  that 
tbe  cow  was  not  trespaasing  or  nmning  at  large 
when  she  went  upon  tbe  right  of  way  of  the 
railroad  company,  and.  as  she  was  killed  be- 
cause of  the  omission  of  tlie  railroad  company 

*Rahearing  deniad. 
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to  fence  its  railroad  as  the  law  required,  it  is 
liable  (or  the  loss. 

2.  Where  a  railroad  passes  through  an  indo- 
sure,  it  Is  the  duty  of  the  railroad  company  not 
only  to  build  fences  on  each  side  of  the  track, 
but  also  to  complete  the  inclosure  by  building 
end  fences  and  cattle  guards  across  the  right  of 
way  where  the  lailnMid  enters  and  leaves  the 
incTosui'e. 

3.  A  portion  of  the  inclosure  on  one  side  of 
the  railroad  was  platted,  and  lots,  blocks,  streets, 
and  alleys  were  staked  out;  but  as  no  lots  or 
blocks  were  sold,  nor  streets  and  alleys  used  as 
such,  and  as  the  platted  portion  was  still  used 
for  agricultural  purposes  only,  the  platting  did 
no[  relieve  the  company  from  the  duty  of  fen- 
cing its  road,  nor  absolve  it  from  liability  for 
the  loss. 

(Syllabus  by  the  Court) 

EJrror  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  I>.  L.  Jackson  against  the  lola 
Electric  Ballroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Thompson  &  Thompson,  for  plaintiff  in  er- 
ror. Ewing,  Gard  &  Card,  for  defendant  in 
error. 

JOHNSTON,  C.  J.  In  the  operation  of  Its 
railroad  through  Allen  county,  the  lola  Elec- 
tric Railroad  Company  struck  and  killed  a 
;ow  belonging  to  L.  L.  Jackson,  who  asks 
damages  for  the  loss.  The  cow,  with  37 
others,  was  pastured  and  kept  on  a  quarter 
section  of  land  owned  by  tbe  Lanyon  Zinc 
Company,  upon  a  portion  of  which  a  corn 
crop  had  been  grown  and  the  balance  used 
as  grass  land.  The  entire  quarter  section 
was  inclosed  with  a  fence,  and  through  tbe 
tract  tbe  railroad  company  owned  a  right  of 
way  50  feet  wide,  over  which  the  railroad 
was  built  and  operated.  Jackson  bad  ob- 
tained tbe  right  to  turn  bis  cattle  Into  this 
inclosure  mainly  to  feed  upon  tbe  cornstalks, 
but  with  tbe  right  to  use  tbe  meadow  as 
well  as  tbe  stalk  pasture.  Tbe  cornstalks 
were  upon  both  sides  of  tbe  railroad,  which 
was  unfenced,  although  under  the  law  it 
should  have  been  fenced.  On  the  nlgbt  of 
December  29,  1902,  one  of  the  cows  went 
upon  tbe  railroad  track  and  was  killed,  but 
not  because  of  tbe  negligence  of  those  op- 
erating tbe  car  which  struck  her.  Jackson 
recovered  for  the  loss,  and  the  railroad  com- 
pany contends  that,  as  he  turned  his  cows 
into  tbe  field  knowing  there  was  no  fence 
around  the  stalks,  nor  along  tbe  right  of 
way  of  the  railroad,  and  having  allowed 
them  to  run  at  large  In  violation  of  the  herd 
law,  the  loss  was  due  to  his  own  fault. 

Jackson's  cows  were  not  running  at  large, 
nor  can  they  be  regarded  as  trespassers 
when  they  went  upon  tbe  unfenced  right  of 
way  of  tbe  railroad  company.  Under  tbe 
testimony  it  must  be  held  that  tbe  quarter 
section  was  legally  fenced,  and  that  Jack- 
son bad  procured  the  right  to  use  not  only 
tbe  cornstalk  portion,  but  also  to  have  them 
run  over  the  entire  field.  The  cow  was 
Within  an  inclosure  where  she  bad  a  right 


to  be — as  rightfully  there  as  if  Jackson  had 
been  tbe  owner  of  the  land.  She  passed  di- 
rectly from  the  fenced  pasture  to  the  right 
of  way,  not  because  of  tbe  fault  of  the  own- 
er, but  by  reason  of  the  neglect  of  the  rail- 
road company.  Under  tbe  law  it  was  tbe 
duty  of  tbe  company  to  Inclose  its  road  with 
a  good  and  lawful  fence,  and  from  the  tes- 
timony it  appears  that  the  cow  went  upon 
the  railroad  and  was  killed  because  of  tbe 
omission  of  this  duty. 

In  support  of  tbe  contention  that  the  cow 
was  running  at  large,  and  was  a  trespasser 
when  she  went  upon  the  right  of  way  of  the 
railroad  company,  tbe  following  cases  are 
cited:  Railroad  Co.  v.  Lea,  20  Kan.  353; 
Railway  Co.  v.  Landis,  24  Kan.  406;  Rail- 
way Co.  V.  Dyche,  28  Kan.  200;  Railway 
Co.  V.  Mossman,  30  Kan.  341,  2  Pac.  146. 
An  examination  of  the  dted  cases  discloses 
that  it  was  tbe  night  herd  law  wblcb  was 
under  discussion,  a  law  differing  greatly 
from  tbe  general  herd  law,  and  hence  the 
cases  are  not  controlling  here.  Tbe  distinc- 
tion between  the  laws  was  specifically  point- 
ed out  in  Railroad  Co.  v.  RIggs,  31  Kan.  622, 
3  Pac.  305,  and  tbe  Inapplicability  of  tbe  cit- 
ed cases  to  tbe  one  under  consideration  was 
made  clear.  In  its  facts  tbe  Riggs  Case  is 
quite  similar  to  the  present  one.  There  a 
cow  passed  directly  from  tbe  owner's  land, 
where  she  bad  a  right  to  be,  upon  a  railroad 
which  was  unfenced,  and  was  killed  by  the 
railroad  company  in  the  operation  of  its 
road.  Tbe  general  herd  law  was  in  force  in 
the  county,  and  tbe  law  requiring  railroad 
companies  to  fence  their  roads  was  also  In 
effect,  and  it  was  held  that  tbe  owner  of 
tbe  animal  might  recover  from  tbe  railroad 
company  for  tbe  injury.  Among  other 
things.  It  was  said:  "The  plaintiff's  cow  was 
rightfully  upon  the  plaintiff's  own  land,  and 
was  not  trespassing  upon  tbe  property  of 
any  person,  and  she  passed  directly  from 
tbe  plaintiff's  own  land  upon  the  premises 
occupied  by  the  railroad  company — premises 
to  which  tbe  plaintiff  held  tbe  fee-simple 
title,  and  in  which  the  railroad  company 
held  nothing  but  an  easement — ^and  she  was 
enabled  to  pass  upon  such  railroad  premises 
wholly  from  the  fault  of  the  railroad  com- 
pany itself  in  not  inclosing  its  road  with 
a  good  and  sufllclent  fence,  and  not  from 
any  fault  of  the  plaintiff.  Under  such  cir- 
cumstances, we  tbink  there  is  no  decision  in 
tbe  United  States  holding  that  the  plaintiff 
is  not  entitled  to  recover."  In  that  case 
specific  mention  was  made  that  tbe  railroad 
company  owned  nothing  but  an  easement  in 
tbe  strip  of  land  which  it  occupieU,  but  in 
tbe  later  case  of  Gooding  v.  Ballroad  Co., 
32  Kan.  150,  4  Pac.  136,  it  was  held  that 
tbe  rule  of  the  Riggs  Case  applied  as  well 
where  the  railroad  company  owned  tbe  land 
upon  which  the  track  was  located  and  where 
the  animal  was  killed.  See,  also.  Railroad 
Co.  V.  Dudgeon,  28  Kan.  283;  Railroad  Co. 
V.  Shaft,  33  Kan.  521,  6  Pac.  80S. 
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Tbere  was  some  testimony  tending  to 
show  that  the  inclosure  was  not  complete; 
that  there  was  an  opening,  where  the  rail- 
road entered  tlie  field,  which  was  left  by  the 
company  so  that  It  might  haul  cinders  along 
the  track.  This  was  not  a  conceded  fact, 
and  probably  the  question  should  be  regard- 
ed as  settled  by  the  general  verdict.  It  was 
the  duty  of  the  company  to  complete  the 
Inclosure  where  the  railroad  entered  and 
left  the  field  by  an  end  fence  and  cattle 
guards  across  the  right  of  way,  and,  In  any 
event.  It  could  not  defeat  a  recovery  by  Its 
own  neglect.  U.  P.  Hallway  Co.  t.  Harris, 
28  Kan.  206. 

It  appears  that  the  portion  north  of  the 
railroad  had  been  platted  as  "Melrose 
Place,"  and  It  Is  argued  that  the  cattle  run- 
ning on  the  streets  and  alleys  staked  out  in 
the  cornfield  must  be  regarded  as  running 
at  large.  While  the  ground  had  been  plat- 
ted, it  still  remained  a  pasture,  and  was 
used  as  such.  No  lots  had  been  sold,  and  no 
streets  had  been  used  or  opened,  and  even 
the  streets  and  alleys  marked  upon  the  plat 
did  not  cross  the  railroad  or  the  right  of 
way.  ITnder  these  circumstances,  the  plat- 
ting did  not  relieve  the  company  from  its 
obligation  to  fence,  and  cannot  affect  the  de- 
cision of  this  case.  The  company  would  not 
have  been  absolved  from  liability  If  the 
place  of  injury  had  been  within  the  limits  of 
a  city,  where  It  was  platted  into  lots  and 
blocks,  surrounded  by  streets  and  alleys. 
Railroad  Co.  v.  Dyche,  28  Kan.  200. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


HAGERTY  v.  GOODLAD  et  al. 
(Supreme  Court  of  Kansas.     Feb.  1],  1905.) 

DEED— FAILUBE    TO    RECORD— ESTOPPEL  —  CEED- 
ITOBS   OF  OBANTOB. 

1.  A  grantee  of  real  estate,  who  neglects  for 
a  period  of  12  years  to  put  his  deed  on  record, 
during  which  time  the  title  of  record  remains 
in  the  grantor,  and  the  latter  continues  in  pos- 
session, paying  taxes  in  his  own  name,  and 
erecting  lasting  and  valuable  improvements  at 
bis  own  e^cpeniie,  is  not  estopped  to  assert  bis 
ownership  as  against  creditors  of  the  grantor 
subsequent  to  the  execution  of  the  deed,  where 
It  is  not  shown  that  such  credits  were  induced 
or  extended  on  the  baais  that  the  grantor  was 
the  owner  of  the  land. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Osborne  Conn- 
ty;   B.  M.  Piekier,  Judge. 

Action  by  Delia  Hagerty  against  Samuel 
Goodlad  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    ASirraed. 

J.  K.  Mitchell  and  Bumham  &  Dashiell,  for 
plaintiff  In  error.  Chas.  H.  Nicholas,  for  de- 
fendants in  error. 

GREENE,  J.  The  plaintiff  brought  this 
action  against  Samuel  Goodlad  and  others, 
on  a  Judgment  previously  obtained  against 
Wm.  H.  Goodlad,  to  set  aside  a  deed  given 


by  Wm.  H.  Goodlad  to  Samuel  Goodlad,  and 
to  have  the  land  sold,  and  the  proceeds  ap- 
plied to  her  Judgment.  Other  judgment  cred- 
itors of  Wm.  H.  Goodlad  were  made  defend- 
ants, who  filed  cross-petitions,  pleading  their 
Judgments  and  the  same  general  facts  alleged 
by  plaintiff  with  respect  to  the  conveyance 
of  the  land  by  Wm.  H.  Goo<11ad  to  Samuel 
Goodlad,  and  asking  for  the  same  relief.  At 
the  conclusion  of  the  evidence  of  plaintiff 
and  the  cross-petitioners,  the  court  sustained 
a  demurrer  thereto,  and  rendered  judgment 
against  the  plaintiff  and  cross-petitioners. 
To  reverse  this  judgment  the  plaintiff  and 
cross-petitioners  prosecute  error. 

After  setting  out  their  several  judgments, 
the  petition  and  cross-petitions  state  that: 
"On  and  prior  to  the  25th  day  of  May,  1887, 
W.  H.  Goodlad  was  owner  In  fee,  free  and 
clear  of  all  incumbrances  of  [describing  the 
land];  that  the  said  W.  H.  Goodlad  continued 
to  be  the  owner  In  fee,  free  and  clear  of  all 
incumbrances  or  liens  whatsoever,  of  the  said 
above-described  real  estate,  until  the  time  of 
his  decease  as  aforesaid,  and  that  at  the  time 
of  the  creation  of  the  Indebtedness,  as  evi- 
denced by  the  certain  promissory  note  upon 
which  said  Judgment  so  as  aforesaid  render- 
ed in  favor  of  this  plaintiff  and  against  the 
said  W.  II.  Goodlad  and  Ella  Goodlad  was 
rendered,  the  said  W.  H.  Goodlad  represented 
himself  to  be,  and  the  records  of  Osljorne 
county,  Kansas,  show.  In  fact,  that  he  was, 
the  owner  In  fee  and  possessed  of  the  above- 
described  real  estate,  free  and  clear  of  all 
incumbrances  or  liens  whatsoever,  but  that 
on  the  25th  day,  of  May,  A.  D.  1887,  the  said 
W.  H.  Goodlad,  being  unmarried  at  that 
time,  and  for  the  purpose  of  cheating,  wrong- 
ing, and  defrauding  this  plaintiff,  executed 
a  pretended  deed  of  conveyance  to  said  land, 
in  and  by  which  said  deed  of  conveyance  he 
pretended  to  sell  and  convey  to  one  Samuel 
Goodlad,  a  brother,  all  of  the  said  described 
real  estate;  that  in  fact  said  deed  was  with- 
out consideration  and  was  wholly  and  entire- 
ly void,  and  the  said  defendant  Samuel  Good- 
lad, for  the  purpose  of  assisting,  aiding,  and 
abetting  the  said  W.  H.  Gtoodlad  in  cheating, 
wronging,  and  defrauding  his  credltorst  and 
especially  for  the  purpose  of  cheating,  wrong- 
ing, and  defrauding  this  plaintiff,  and  pre- 
venting her  from  collecting  her  just  debts, 
did  not  record  said  deed  in  the  office  of  reg- 
ister of  deeds  of  Osborne  county,  Kansas,  un- 
til the  30th  day  of  January,  A.  D.  1901,  and 
not  until  after  the  decease  of  the  said  gran- 
tor therein  named,  W.  II.  Goodlad,  and  plain- 
tiff alleges  the  fact  to  be  that  there  was  no 
delivery  of  said  deed  during  the  lifetime  of 
the  said  grantor,  W.  H.  Goodlad,  and  that 
during  all  the  time  from  the  said  2oth  day  of 
May,  A.  D.  1887,  until  the  time  of  his  death, 
said  W.  H.  Goodlad  exercised  all  the  rights 
of  ownership  of  said  property,  and  that  dur- 
ing all  the  said  years  the  said  defendant 
Samuel  Goodlad  made  no  claim  of  any  kind 
whatsoever  that  he  owned  said  land  or  any 
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IntPfPst  therein;  that  she  had  no  notice  or 
knowledge  of  the  pretended  execution  of  said 
deed  until  said  SOth  day  of  January,  A.  D. 
1901,  when  the  same  was  recorded  In  the  of- 
fice of  the  register  of  deeds  of  Osborne  coun- 
■ty,  Kansas,  as  aforesaid;  that,  at  the  time 
■of  'the  pretended  execution  of  the  said  con- 
veyance from  the  said  W.  H.  Goodlad  to  said 
defendant  Samuel  Goodlad,  •  •  •  the  said 
land  was  unimproved,  but  soon  after  the  time 
of  the  pretended  execution  of  snld  convey- 
ance the  said  grantor  In  said  deed  named 
moved  upon  said  land  above  described,  and 
•continued  to  occupy  the  same  until  the  time 
of  Ills  death,  as  herein  alleged;  and  that  dur- 
ing his  occupancy  of  said  real  estate  the  said 
W.  H.  Goodlad  made  many  lasting  and  valu- 
able Improvements  apon-  said  land,  at  all 
times  pretending  and  representing,  and  the 
ntcords  of  Osboi-ne  county,  Kansas,  showing, 
tliat  he  was  In  fact  the  absolute  owner  there- 
■of,"  This  judgment  was  obtained  In  the  dis- 
trict court  of  Osborne  county,  Kan.,  May  3, 
189<i.  The  Judgments  pleaded  by  the  cross- 
petltloners  were  obtained  subsequently. 
There  are  no  allegations  In  the  petition  or 
the  cross-petitions  that  Wm.  H.  Goodlad  was 
indebted  to  either  of  the  judgment  creditors 
at  the  thne  be  executed  the  deed,  and  no  al- 
legations in  the  petition  or  cross-petitions 
that  either  of  the  judgment  creditors  extend- 
ed the  credit  to  VCm.  U.  Goodlad,  upon  which 
their  judgments  were  rendered,  on  his  repre- 
sentation that  he  was  the  owner  of  the  land, 
or  on  the  faith  of  such  owuerslilp.  For  the 
purpose  of  sustaining  the  allegations  that  the 
deed  had  not  been  delivered  until  after  Wm. 
11.  Goodlad  became  Insolvent,  and  that  there 
was  no  consideration  for  such  conveyance, 
the  plalntUC  and  croes-petltionera  introdaced 
Samuel  Goodlad  as  their  witness.  He  testi- 
fied. In  substance,  that  be  and  bis  brother 
Wm.  II.  Goodlad  were  residents  of  Wisconsin 
la  1887;  that  his  brother  was  an  unmarried 
man,  and  was  Indebted  to  him  In  the  sum  o! 
$1,000:  that,  in  fuU  saUsfactlon  of  said  debt, 
Wm.  H.  6oo<llad  executed  and  delivered  to 
him  a  deed  to  tlie  land  in  question,  which 
deed  he  placed,  with  his  other  papers.  In  a 
safe  then  in  his  possession,  belonging  to  Wm. 
H.  Goodlad,  where  it  remained  until  Wm.  H. 
Goodlad  ongngcd  In  the  mercantile  business 
lu  Kansas,  at  which  time  he  wrote,  requesting 
that  the  safe  be  shipped  to  him.  In  comply- 
ing with  this  request,  Samuel  neglected  to 
remove  from  the  safe  any  of  his  private  pa- 
pers. Thereafter,  having  discovered  this  mis- 
take, he  wrote  Wm.  H.  GoodUid  to  return  his 
papers,  and  the  request  was  compUcd  with, 
and  the  deed,  with  his  other  papers,  was  re- 
turned to  Samuel  in  Wisconsin. 

This  was  all  the  testimony  offered  by  the 
plaiutifF  on  tlie  question  of  the  delivery,  or  as 
to  the  consideration  for  the  deetl.  Upon  these 
two  questions  the  plaintiff  not  only  failed  to 
I>rove  that  the  deed  had  not  been  delivered, 
and  that  there  was  no  consideration  therefor. 


but  she  proved  the  reverse  of  both  of  these 
propositions. 

Notwithstanding  the  execution  and  deliv- 
ery of  the  deed  by  Wm.  H.  Goodlad  to  Sam- 
uel Goodlad  for  a  valuable  consideration,  and 
the  good  faith  of  both.  It  Is  argued  that,  as 
to  the  judgment  creditors  of  Wm.  H.  Good- 
lad, Samuel  has  estopped  himself  from  assert- 
ing his  title  to  the  land  by  permitting  the 
record  title  to  remain  In  Wm.  H.  Goodlad, 
and  by  permitting  the  latter  to  go  upon  and 
remain  in  possession  of  the  land  for  a  period 
of  12  years,  making  lasting  and  valuable  Im- 
provements at  his  own  expense,  paying  the 
taxes  lu  his  own  name,  and  representing  that 
he  was  the  owner  In  fact  The  force  of  this 
contention  Is  apparent,  and  might  be  conclu- 
sive upon  Samtiel  Goodlad,  as  between  hlm- 
pelf  and  all  pei-sons  who  had  extended  credit 
to  Wm.  H.  Goodlad  on  the  faith  of  ills  own- 
ership of  this  land.  However,  neither  the 
plaintiff  n<5r  the  cross-petitioners  brouglit 
themselves  within  this  rule.  While  the  peti- 
tion strites  that  Wm.  H.  Goodlad  represented 
that  he  was  the  owner  of  the  land.  It  was 
not  alleged  or  proved  that  he  stated  to  the 
plaintiff  ot*  either  of  the  cross-petitioners  that 
he  was  such  otvner,  nor  was  It  alleged  or 
proved  that  credit  was  extended  to  him  in  the 
belief  that  he  was  such  owner,  'or  that  his 
ownership  entered  into  the  minds  of  the  cred- 
itors, as  a  partial  Inducement  for  tliem  to 
extend  such  credit.  So  far  as  the  pleadings 
or  the  evidence  go,  the  creditors  at  the  time 
the  credits  were  'given  may  not  have  known 
that  he  claimed  the  land,  or.  If  they  did,  they 
may  have  known  he  was  not  the  owner.  The 
creditors  not  having  shown  that  they  were 
misled  to  their  Injury,  or  that  they  sustained 
a  loss,  by  reason  of  the  conduct  of  Samtiel 
Goodlad,  the  demurrer  Xvas  properly  sustain- 
ed. 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 

CLAKK  A.  SMITH,  J.,  not  sltUng. 


KENXEIT  V.  VAN  TASRELU 
(Snpremo  Court  of  K'lnsas.     Feb.  11,  1905.) 

PLEADING— AMK.VDMENTS— REVIEW   ON   APPEAI,. 

1.  The  allownncp  of  amendments  to  pleadings 
is  a  mnttiT  timt  rests  in  the  sound  dlaorption  of 
rlie  trial  court,  and  (he  action  of  the  court  in 
allowing  an  aniendraent  can  only  l>e  reviewed 
when  it  clearly  appears  that  such  discretion  was 
oliuscd. 

[Ed.  Note. — For  casps  In  point,  sep  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  3823,  3826, 
3830,  3K!1. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Action  by  Henry  Van  Tassell  against  Han- 
nah Kennett.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 
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K«uiett  ft  Feck,  for  plaintiff  In  «rror. 
rheodore  Lalng,  for  defendant  In  error. 

C.  A.  SMITH.  J.  Tbls  was  an  action  for 
the  recovery  of  specific  real  property  under 
the  statute  of  Kansas,  and  at  common  law 
known  as  an  "action  of  ejectment"  In  his 
original  petition  the  plaintiff  described  a 
traction  of  lot  23,  of  block  126,  In  the  city 
of  Concordia,  as  the  property  to  be  recovered. 
The  description  was  long  and  unusual.  The 
answer  day  as  fixed  by  the  summons  was 
May  0,  1002.  The  defendant,  by  leave  of 
court,  on  Jane  16^  1902,  filed  a  disclaimer. 
September  2,  1002,  at  the  first  session  of  the 
district  court  of  Cloud  county  after  the  filing 
of  such  petition,  the  plaintiff,  by  motion, 
asked  leave  to  amend  his  petition  by  striking 
out  the  words  "twenty-six"  and  Inserting 
"thlrty-Bbc"  In  lieu  thereof,  thus  changing 
tbe  description  of  the  property  to  a  fraction 
of  lot  28  in  block  186  Instead  of  In  block  126. 
The  court  allowed  the  motion  without  further 
evidence  than  the  records  of  the  case  and 
the  motion  itself,  which  was  not  verified. 
This  is  the  first  error  complained  of.  The  de- 
fendant by  her  answer  bad  disclaimed  any 
Interest  In  the  property  as  described  in  block 
126,  and  there  Is  nothing  to  Intimate  that 
plaintiff  had  any  Interest  In  property  thus 
described.  He,  ao  far  at  least  as  defendant 
was  concerned,  disclaimed  any  Interest  there- 
in by  his  motion. 

Where  no  injustice  la  done  to  the  prejudice 
of  the  complaining  party,  there  Is  no  rule 
as  to  the  exactness  of  evidence  necessary  to 
guide  the  court  In  the  exercise  of  its  discre- 
tion In  allowing  or  refuslnf;  amendments  to 
pleadings.  The  subsequent  proceedings  In 
this  case,  at  least,  show  that  the  court  made 
no  mistake,  and  that  the  amendment  was  in 
the  furtherance  of  Justice.  It  is  evident 
chat  the  plaintiff  brought  the  action  to  recov- 
er the  lot  as  described  In  the  amended  peti- 
tion, and  not  as  originally  described.  The 
amendment  corrected  a  mistake,  and  did  not 
set  up  a  new  cause  of  action.  The  case  is 
quite  similar  in  this  respect  to  K.  P.  Ry. 
Co.  V.  Knnkel,  17  Kan.  145,  and  also  In  that 
the  allowance  of  the  amendment  In  each  case 
made  the  statute  of  limitations  unavailable 
as  a  defense  under  circumstances  that  such 
defense  ought  not  to  he  interposed.  We  can- 
not say  that  the  court  abused  its  discretion. 

The  second  alleged  error  relates  to  the  ap- 
portionment of  the  sewer  tax.  As  no  evi- 
dence is  brought  up  in  the  record,  and  as  the 
court  made  no  finding  as  to  what  portion,  if 
any,  of  the  lot  in  question  abutted  upon  the 
sewer,  this  question  is  not  properly  before  us 
for  review. 

The  only  other  error  complained  of  Is  In 
the  adjudication  of  costs.  Upon  the  only  is- 
sue presented  by  the  pleadings  for  trial  the 
plaintiff  recovered  Judgment,  and  the  court 
could  not  do  otherwise  than  award  him  costs 
nnder  section  C0T5  of  the  Code.  Whether 
any  additional  costs  were  made  in  adjudicat- 


ing title  metten  not  eorered  by  the  pleading* 
but  which  were  determined  by  the  request 
and  agreement  of  the  partiea,  the  record  does 
not  disclose.  As  additional  evidence  must 
have  been  offered  to  Justify  the  additional 
findings  of  fact  and  conclusions  of  law.  It  is 
to  be  presumed  that  additional  costs  were 
Incurred.  The  defendant  should  recover 
such  costs.  The  oosta  should  have  been  di- 
vided. 

The  Judgment  la  remanded,  with  instruc- 
tions to  divide  the  costs  In  accordance  with 
the  views  herein  expressed.  In  all  other  re- 
spects the  Judgment  is  affirmed,  and  the  costs 
of  this  court  are  divided  equally.  Longworth 
V.  Johnson  et  al.,  66  Kan.  183,  71  Fac.  2Se. 
All  the  Justices  concurring. 


(70  Kan.  7a> 
OHAPPLD  «t  aL  T.  KANSAS  VITRIFIED 
BRICK  CO.* 
(Sopteme  Conrt  of  Kansas.    Feb.  11,  1005.) 

UASK— COIinBUCnOR— PATWEIR  «r   BERT— 

DBPosrr  or  chkok. 

1.  In  an  action  for  the  recovery  of  real  prop- 
ertv,  where  title  is  admitted  to  be  in  plamtiS. 
and  the  defendant  has  posaewion  and  claims  a 
riebt  of  poRsession  under  a  gas  and  oil  lease 
which  provides  that  it  should  become  noil  and 
void  at  the  ezpiratioo  of  two  years  from  its 
date  if  a  well  Bhall  not  have  been  sunk  on  the 
premises,  unless  tiie  lessee  should  elect  from 
year  to  year  to  continue  such  lease  by  paying, 
or  depositing  to  the  credit  of  the  lessor  at  a 
designated  bank,  each  year  In  advance,  25  cents 
per  acre  for  each  acre  covered  by  the  lease, 
held,  that  the  placing  of  the  lessee's  check  in 
the  designated  hank  tor  the  amount  of  money 
necessary  to  continue  the  lease  was  not  a  com- 
pliance with  the  condition  of  the  lease  reqnlring 
a  deposit  of  money. 

(Syllabus  by  the  Ooort) 

Error  from  District  Coort,  Neosho  Ooonty; 
li.  StUlwell,  Judge. 

Action  by  F.  H.  Chappie  and  others  against 
the  Kansas  Vitrified  Brick  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed. 

B.  F.  Shlnn.  Cates  &  Gates,  and  Kepllnger 
&  Trlckett;  for  plaintiffs  In  «rror.  Farrelly 
&  Evans  and  S.  O.  Brown,  for  defendant  In 
error. 

GREENE,  J.  This  was  an  action  for  Um 
recovery  of  real  property.  The  defendant 
admitted  the  plaintiffs'  title,  but  pleaded  pos- 
session and  right  of  possession  under  an  on 
and  gas  lease.  Judgment  was  rendered  toe 
defendant;  from  which  plaintiffs  prosecute 
error. 

While  there  are  many  alleged  errors  <rf 
which  complaint  is  made,  those  which  con- 
cern the  Instructions  are  the  most  important. 
The  following  portions  of  the  lease  become 
necessary  to  a  clear  presentation  and  deter- 
mination of  the  question  presented: 

"This  Lease,  Made  between  F.  H.  Chappie 
ft  wife,  Mary,  parties  of  the  first  part,  and 
the  Chanute  Prospecting  Company  of  Cha- 
nute,  Kansas,  party  of  the  aec<»id  part. 

*B«h«arias  denied. 
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"Wltuesseth,  That  In  consideration  of  One 
Dollar,  the  receipt  of  which  l8  hereby  ac- 
knowledged and  the  further  consideration  of 
drilling  test  wells  or  prospecting  for  min- 
erals in  Neosho  Co.,  Kan.,  for  Oil,  Gas,  Lead 
or  Zinc  ore,  Brick  Material  or  other  Mineral, 
party  of  the  first  part  hereby  agrees  with  the 
parties  of  the  second  part:  That  they  shall 
have  the  excIuslTe  right  for  Ten  years  from 
this  date  to  enter  upon  and  operate  for  Oil, 
Gas,  Lead  or  Zinc  ore,  Brick  material  or 
other  Mineral,  all  that  certain  tract  of  land 
lu  Tioga  Twpi,  Neosho  county,  Kansas,  de- 
scribed as  follows,  to  wit:  S.  E.  %  Section 
25,  Twp.  27,  Range  17,  160  acres  more  or 
less,  upon  the  following  terms  and  condi- 
tions. •  *  *  In  case  no  oil  or  gas  well 
Is  sunk  on  these  premises  within  two  years 
from  this  date  this  lease  shall  become  abso- 
lutely null  and  void  unless  the  second  party 
shall  elect  from  year  to  year  to  continue  this 
lease  by  paying  or  depositing  to  the  credit 
■of  the  first  party  at  the  Chanute  State  Bank 
«ach  year  in  advance  twenty-five  cents  per 
acre  for  each  acre  covered  by  this  lease,  un- 
til a  well  or  other  prospecting  has  been  com- 
pleted on  these  premises.    »    •    • 

"In  Witness  of  which  we  have  hereunto 
set  our  hands  and  seal  this  3rd  day  of  Janu- 
ary, A.  D.  1900." 

This  lease  also  contained  a  provision  by 
■which  Its  conditions  extended  to  the  ex- 
ecutors, heirs,  and  assigns  of  both  parties. 
It  was  regularly  assigned  to  the  defendant. 

The  defendant  having  admitted  title  In 
plaintiffs,  the  right  of  possession  followed, 
unless  the  defendant  was  possessed  of  some 
superior  right.  To  establish  this  right,  It 
relied  upon  the  lease  and  the  performance 
of  Its  conditions.  It  was  conceded  that  a 
well  had  not  been  sunk  or  other  prospecting 
completed  on  the  premises  within  the  two 
years  specified  In  the  lease.  The  defendant 
contended  that  before  the  expiration  of  the 
two  years  from  the  date  of  the  lease  It  de- 
posited In  the  Chanute  State  Bank,  to  the 
credit  of  plaintiff,  25  cents  per  acre  for  each 
acre  covered  by  the  lease.  The  evidence  in 
support  of  this  contention  Is  that  on  Janu- 
ary 2,  1902,  the  secretary  of  the  defendant 
company  drew  defendantfs  check  on  the 
Chanute  State  Bank  for  $40,  payable  to  the 
order  of  plaintiffs,  and  that  Mr.  Ward,  one 
of  the  officers  of  the  company,  delivered  this 
check  to  G.  N.  Lindsay,  Its  treasurer,  for  his 
signature,  together  with  a  voucher  or  receipt 
to  be  signed  by  plaintiffs  upon  receipt  of  this 
check.  When  the  check  and  voucher  were 
delivered  to  G.  N.  Lindsay  he  was  the  cashier 
of  the  Chanute  State  Bank.  Mr.  Lindsay 
testified  that  this  check  and  receipt  were  re- 
ceived by  him  on  January  2,  1902,  as  treas- 
urer of  defendant  company,  and  as  such 
treasurer  he  signed  the  check,  and  as  cashier 
of  the  bank  placed  It  with  the  receipt  In  a 
drawer  of  one  of  the  desks  In  the  bank;  that 
under  the  custom  of  the  defendant  company 
the  plaintiffs  would  have  been  required  to 


sign  the  receipt  before  the  check  would  be 
delivered  to  them,  and  that  he  was  so  In- 
structed on  this  occasion;  that  when  the 
check  was  delivered  to  him  the  defendant 
had  a  deposit  In  the  bank  largely  In  excess  of 
the  amount  of  this  check.  No  money  was 
ever  deposited  by  the  defendant  In  said  bank 
to  the  credit  of  the  plaintiffs,  and  no  credit 
was  caused  to  be  entered  on  the  books  of 
the  bank  by  defendant.  The  check  was  not 
delivered  to  plaintiffs,  and  they  had  no  In- 
formation of  its  existence  until  the  17th  day 
of  February,  1902.  On  the  latter  date  one 
of  the  plaintiffs  called  on  Mr.  Ward  for  the 
lease,  Informing  him  that  It  had  terminated 
by  reason  of  the  noncompliance  on  the  part 
of  the  defendant  He  was  then  Informed 
for  the  first  time  that  the  defendant  had 
drawn  Its  check,  together  with  a  voucher  or 
receipt  for  plaintiffs  to  sign,  and  had  left 
them  In  the  Chanute  State  Bank,  and  If  they 
would  go  there  and  sign  the  voucher  they 
could  get  the  check  for  the  money.  It  con- 
clusively appears  from  the  evidence  that  the 
plaintiff  F.  H.  Chappie  called  at  the  bank  on 
January  2,  1902,  to  have  his  bank  book  bal- 
anced by  the  cashier;  that  he  called  on  three 
or  four  occasions  subsequent  thereto,  and  be- 
fore the  17th  of  February,  and  had  his  bal- 
ance stated,  and  on  neither  of  these  occasions 
did  Mr.  Lindsay  Inform  him  that  the  defend- 
ant had  left  with  him  Its  check  payable  to 
plaintiffs'  order.  There  is  no  dispute  In  the 
evidence  upon  any  of  these  facts. 

At  the  conclusion  of  the  evidence  the  court 
instructed  the  jury  as  follows:  "This  action, 
in  the  light  of  the  petition  filed  by  the  plain- 
tiffs, Is  nominally  an  action  of  ejectment; 
but  in  the  light  of  ail  the  pleadings  and  the 
testimony  that  has  been  introduced,  the  ac- 
tion in  substance  Is  one  to  procure  the  can- 
cellation and  setting  aside  of  a  certain  oil, 
gas,  and  mineral  lease  heretofore  executed 
by  the  plaintiffs  to  certain  parties,  and  which 
lease  was  subsequently  assigned  to  the  de- 
fendant In  this  action.  The  only  matter  of 
fact  in  dispute  between  the  parties  which 
the  court  deems  necessary  to  submit  to  you 
and  Instnict  you  thereon  is  In  regard  to  the 
alleged  payment  of  $40  which  the  defendant 
alleges  it  made  on  January  2,  1902,  for  the 
purpose  of  keeping  the  lease  in  force.  The 
lease  In  question  contains  this  clause:  'In 
case  no  oil  or  gas  well  is  sunk  on  these  prem- 
ises within  two  years  from  this  date  this 
lease  shall  become  absolutely  null  and  void 
unless  the  second  party  shall  elect  from  year 
to  year  to  continue  this  lease  by  paying  or 
depositing  to  the  credit  of  the  first  party  at 
the  Chanute  State  Bank  each  year  in  ad- 
vance twenty-flre  cents  per  acre  for  each 
acre  covered  by  this  lease.'  It  being  undis- 
puted that  no  oil  or  gas  well  bad  been  sunk 
on  the  leased  premises  within  two  years 
from  its  date,  the  lease  would  therefore  be- 
come null  and  void,  unless  the  aforesaid 
clause  I  have  just  read  was  substantially 
complied  with.    Therefore,  If  you  should  be- 
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Heve  from  fbe  ertdence  ttiat  fbe  defendant 
did  not,  on  or  before  January  8,  1902,  pay, 
or  deposit  to  the  credit  of  tbe  plaintiffs  at 
tbe  Chanute  State  Bank  tbe  sum  of  $40,  or 
did  tbe  things  In  substance  amounting  to 
■neb  payment  or  deposit,  as  I  shall  herein- 
after Indicate,  then  the  plaintiffs  would  be 
entitled  to  recover  In  this  action.  But,  on 
the  other  band.  If  you  should  believe  from 
tbe  evidence  that  on  January  2,  1002,  the  de- 
fendant deposited  In  said  bank  its  check  pay- 
able to  the  order  of  F.  H.  Chappie  In  the  sum 
of  $40,  that  said  defendant  bad  at  said  time 
In  said  bonk  standing  to  Its  credit  a  sum 
largely  In  excess  of  said  $40,  and  If  you 
should  further  believe  that  thereafter  said 
F.  H.  Chappie,  if  acting  honestly  and  in 
good  faith,  could  have  obtained  said  money 
from  said  bank  or  had  it  passed  to  his  credit 
by  informing  said  bank  of  bis  desires  in 
that  regard,  then  and  under  those  circum- 
stances, if  they  exist  plaintiffs  would  not  be 
entitled  to  recover  in  this  action,  and  the 
fact,  if  so,  that  the  ofDcers  or  clerks  of  said 
bank,  in  some  unintentional  manner,  failed 
to  credit  said  $40  on  the  passbook  of  plain- 
tiff. Chappie^  and  the  further  fact  that  a  re- 
ceipt for  the  $40  was  attached  to  tbe  check 
which  defendant  wished  the  said  plaintiff 
should  sign,  would  not,  under  all  the  circum- 
stances and  the  issues  in  this  case^  make 
any  difference.  As  I  remarked  to  you  at  the 
start,  while  the  action  as  disclosed  by  the 
petition  is  what  is  sometimes  called  a  com- 
mon-law action,  being  one  In  ejectment,  yet, 
under  all  the  pleadings  and  tbe  evidence,  tbe 
question  whether  tbe  lease  in  controversy 
should  be  adjudged  void  or  not  la  one  pe- 
culiarly for  equitable  consideration,  and 
should  be  governed  by  equitable  principles, 
and  such  principles  I  have  endeavored  hypo- 
tbetically  to  indicate  to  you  In  these  instruc- 
tions." 

It  is  very  evident  from  these  instructions 
that  the  court  misconceived  the  nature  of 
this  action.  It  was  not  an  action  to  cancel 
a  lease  nor  an  equitable  action,  but  a  com- 
mon-law action  for  the  recovery  of  real  es- 
tate. While  It  Is  said  in  A.,  T.  &  S.  F.  Bid. 
Co.  ▼.  Pracbt,  30  Kan.  68,  1  Pac.  819,  that 
"an  action  for  the  recovery  of  real  property 
Is  equitable  as  well  as  legal,"  an  examination 
of  that  opinion  will  disclose  that  the  writer 
was  not  trjrlng  to  classify  an  action  for  tbe 
recovery  of  real  property,  but  was  address- 
ing himself  to  the  kind  of  title  which  would 
sustain  a  recovery  in  such  an  action.  It 
would  perhaps  have  been  more  accurate  had 
it  been  said  that  one  might  recover  in  such 
an  action  upon  either  an  equitable  or  legal 
title,  or,  as  said  in  Simpson  v.  Boring,  10 
Kan.  248,  that  "any  kind  of  an  estate  in  land, 
legal  or  equitable,  is  sufficient  to  enable  a 
plaintiff  to  recover  in  an  action  in  the  nature 
of  ejectment,  under  section  595  of  the  Code, 
M  against  a  l^rty  who  has  no  interest  In 


tbe  property.  The  qnestton  of  wlio  aball  re- 
cover in  such  an  action  depends  entirely  upon 
tbe  question  wbicb  party  has  tbe  paramount 
right  to  tbe  property  in  controversy."  The 
defense  was  also  a  legal,  and  not  an  equitable, 
one.  Whether  tbe  defendant  had  deposited 
to  tbe  credit  of  tbe  plalntlffs  25  cents  per 
acre  for  each  acre  of  land  described  to  the 
lease  prior  to  the  explratlmi  of  tbe  two 
years  from  its  date,  was  tbe  only  question  of 
fact  to  be  tried.  What  tbe  defendant  claimed 
to  have  done  In  the  performance  of  this  dnty 
being  undisputed,  it  was  a  qoestlon  of  law 
whether  its  acts  constituted  performance.  It 
may  not  be  inapplicable  to  suggest  that 
courts  construe  with  considerable  strictness 
the  provisions  of  oil  and  gas  leases  requiring 
work  to  begin  witlUn  a  certain  time,  as  well 
as  those  provisions  which  require  continuous 
operation,  and  forfeitures  for  neglecting  to 
perform  either  of  these  conditions  are  fa- 
vored rather  than  disfavored  by  the  law. 
Edwards  v.  Gas  Co.,  65  Kan.  362,  69  Pac 
350:  BroxVn  t.  Vandergrift,  80  Pa.  142:  Sinn- 
roe  V.  Armstrong,  00  Pa.  307;  Gadbury  v. 
Ohlc,  etc..  Gas  Co.,  162  Ind.  9,  67  N.  E.  259, 
62  L.  B.  A.  805.  The  lease  in  question  was 
continuous  for  ten  years — two  years  certain, 
and  eight  additional  years  at  the  option  of 
the  lessee  or  its  assigns.  It.  however,  con- 
tains a  defeasance  clause  which  terminates 
it  absolutely  at  the  expiration  of  two  years 
in  case  no  well  Is  sunk  on  the  premises,  un- 
less the  lessee  exercises  Its  option  of  con- 
tinuing It  longer  by  complying  with  its  con- 
ditions. Brown  et  al.  v.  Fowler  et  al.,  65 
Ohio  St  507,  63  N.  B.  76.  The  acts  per- 
formed by  the  defendant  were  not  a  compli- 
ance  with  the  requirements  of  the  lease. 
The  terms  of  the  lease  were  unequivocal; 
the  lessee  was  to  either  pay  or  deposit  the 
money.  Tbe  plaintiffs  could  not  be  compelled 
to  accept  the  defendant's  check  if  tendered 
within  the  time.  That  was  not  the  contract 
They  could  not  have  been  compelled  to  sign 
a  receipt  or  voucher.  That  was  not  the  con- 
tract They  were  not  compelled  to  institute 
inquiry  to  ascertain  whether  tbe  defendant 
was  seeking  in  some  way  not  expressed  in 
the  lease  to  comply  with  or  to  evade  a  com- 
pliance with  the  terms  of  tbe  lease.  The 
check  of  the  company  payable  to  tbe  order 
of  plaintiffs,  in  the  hands  of  its  treasiu«r. 
was  not  equivalent  to  placing  the  money  io 
the  hands  of  the  plaintiffs  or  depositing  that 
amount  to  their  credit  In  a  solvent  bank.  It 
is  immaterial  that  defendant  was  solvent 
or  that  it  bad  a  deposit  In  the  bank  upor 
which  It  drew  this  check.  The  plaintiffs  had 
not  agreed  to  depend  upon  Its  solvency  or 
to  take  its  check.  Upon  the  undisputed 
facts  the  court  should  have  Instructed  the 
Jury  to  find  for  the  plaintiffs. 

Tbe  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings.    All  tbe  Justices  concunlng 
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HACKLEE  V.  EVANS. 
(Supreme  Court  of  Kansaa    Feb.  11,  1906.) 

TRAUDUUCKT    CONVrXANCBS  —  INSTBOOTIOhS  — 
AlfrEAL—UASltlXBS  EBBOB. 

1.  In  replevin  against  a  slieriS,  a  charge  that 
the  execution  plaintiff  was  the  real  party  in  in- 
terest as  defendant  was  not  prejndidal,  al- 
thoiigh  the  execution  plaintiff  had  not  been  for- 
mally substituted  as  a  party  defendant  in  ac- 
cordaijce  with  Gen.  St.  1901,  {  4473,  where  the 
defense  was  in  every  respect  made  as  though  a 
substitution  had  been  had. 

2.  On  an  issue  of  fraud  as  against  cr^ltors 
In  a  sale  of  personal  property,  a  charge  that 
the  purchaser's  claim  was  tliat  the  change  of  pos- 
session came  about  by  a  direct  turning  over  of 
the  property  by  the  sellers  to  their  son,  was  not 
jirejudicial  altbouRh  tho  purchaser's  actual  claim 
was  that  the  possession  was  delivered  by  the 
sellers  to  the  purchaser  and  by  him-  to  the  son, 
where  whatever  was  done  In  the  matter  was 
purely  technical,  and  the  pfopertj-,  to  all  out- 
ward appearances,  remained  in  exactly  the  same 
position  as  before  the  alleged  sale. 

3.  On  an  issue  of  fraud  as  a);ningt  creditors 
in  a  sale  of  personal  property,  where  the  change 
of  possession  of  the  property  was  purely  tech- 
nical, and  it,  to  all  outward  appearances,  re- 
mained in  the  same  position  as  before  the  al- 
leged sale,  a  charge  on  the  hypothesLi  that  the 
bill  of  sale  was  intended  as  a  mortgage  was 
harmless,  although  there  waa  no  evidence  -to 
sustain,  that  hypothesis. 

Error  from  District  Court,  Marlon  County; 
O.  L.  Moore,  Judge. 

Replevin  by  M.  9.  Hadtler  against  J.  B. 
Evans.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Afldrmed. 

W.  H.  Carpenter,  for  plaintiff  In  error. 
Keller  &  Dean,  for  defendant  in  error. 

PER  CURIAM.  TliiB  was  an  action  in 
lepleTin  to  recover  certain  articles  of  per- 
sonal property  taken  by  the  defendant  in  er- 
ror, Evans,  sberiff  of  Marlon  county,  under 
an  execution  against  John  C.  Morton  and 
Jnlia  A.,  bis  wife.  Tbe  Issues  raised  by  the 
pleadings  were  only  those  arising  from  tbe 
naked  legal  allegations  of  the  petition  claim- 
ing that  these  articles  were  wrongfully  de- 
tained by  the  sberiff,  and  that  tbe  plaintiff 
was  entitled  to  Immediate  possession,  and 
of  the  answer,  containing  a  general  denial. 
From  the  statements  of,  fact  made  by  attor- 
neys to  the  Jury  It  appears  that  the  plaintiff. 
Hackler,  claimed  that  tbe  Mortons,  being 
Indebted  to  him  in  quite  a  large  sum  of 
money,  sold  tbe  property  In  dispute  to  him 
in  satisfaction  of  tbe  debt  That  a  bill  of 
sale  evidencing  snch  transfer  of  title  was  at 
the  time  made,  and  thereafter  filed  for  rec- 
ord In  tbe  office  of  the  register  of  deeds  of 
tbe  county,  and  tbe  property  turned  over  to 
tbe  plaintiff,  and  by  him  placed  in  the  care 
of  a  son  of  the  Mortons.  Tbe  claim  of  tbe 
defendant  was  that  be  bad  levied  an  execu- 
tion in  favor  of  a  Judgment  creditor  and 
against  tbe  Mortons  upon  the  property  In 
question  upon  the  theory  that  tbe  transao- 
tion  between  the  plaintiff,  HadUer,  and  tbe 
Morton*  was  npt  a  bona  fide  one;  tbat  no 
title  actually  passed  to  Hackler,  and  tbat  tbe 


pretended  change  of  .possession  was  merely 
colorable;  that  the  entire  transaction  waK 
one  designed  to  binder  and  delay  tbe  cred- 
itors of  the  Mortons  in  the  collection  of  their 
debts.  The  Jury  found  for  the  defendant, 
and  Judgment  ■was  entered  on  the  verdict. 

The  plalntifTs  first  claim  of  error  Is  tbat 
there  was  no  evidence  warranting  this  ver- 
dict. Tbe  defendant,  introduced  no  evidence 
except  the  execution  under  which  the  prop- 
erty wds  seized  anQ  An  admission  that  this 
execution  was  based  upon  a  valid  Judgment. 
He  relied  -upon  plaintiff's  testimony  to  es- 
tablish his  claim  of  fraud.  We  think  there 
was  ■Bufficient  in  this  to  warrant  tbe  verdict 
of  the  Jury.  Indeed,  after  a  careful  reading 
of  tbe  evidence,  the  conclusion  of  tbe  Jury 
commends  itself  to  us. 

.  Complaint  Is  also  made  tbat  the  court  told 
the  Jury  in  Its  instructions  that  the  exeou^ 
tlon  plaintiff  was  "the  real  party  In  inter- 
est as  defendant,"  and  farther  told  the  Jury 
that  this  execution  plaintiff  was  making  tbe 
defense.  It,  however,  had  not  been  formally 
substituted  as  the  party  defendant  under  the 
provisions  of  section  4473,  Gen.  St.  1001.  No 
prejudicial  error,  however,  can  be  perceived 
from  this  instruction.  The  defen.se  was  in 
every  respect  made  as..thougU  a  substitution 
bad  been  made  and  all  rights  of  tbe  plain- 
tiff were  as  available  to  them.  Neither  did 
the  plaintiff  suffer  any, Injury  because  the 
Jury  was  told  in  an  Instruction  that  the 
plaintiff's  claim  was  tbat  tbe  change  of  pos- 
8e!t.sion  came  about  by  reason  of  tbe  turn- 
ing over  of  the  property  by  the  Mortons  to 
their  son  dU-ectly,  when  their  claim  was  that 
the  possession  was  delivered  by  tbe  Mortons 
to  Hackler,  and  by  blm  to  the  son.  The  evt 
dence  shows  that  whateyer  .was  done  in  tbe 
matter  of  tbe  change  of  possession  was 
purely  teclmlcal;  the  property,  to  all  out- 
ward appearances,  remaining  in  exactly  the 
same  position  as  before  tbe  alleged  sale. 
Fault  is  found  witb  tlie  giving  of  an  instruc- 
tion tbat,  even  though  tbe  bill  of  sale  was 
Intended  as  a, mortgage,  and  not  as  eviden- 
cing an  absolute  sale  of  the  property,  the 
plaintiff  could  not  recover;  tbe  objection  to 
this  being  tbat  there  was  no  evidence  to 
sustain  tbe  theory  tbat  It  was  intended  as 
a  mortgage.  We  think  that  there  was  some 
evidence  tending  to  support  that  theory,  but, 
even  if  there  were  not,  we  fall  to  see  bow 
tbe  plaintiff  could  have  been  injured  by  tbe 
instruction.  We  think  the  issues  were  fairly 
presented  to  the  Jury,  and  its  finding  fairly 
austuLued  by  the  evidence. 

The  judgment  will  be  affirmed. 


STATE  V.  MUMFORD. 
(Supreme  Court  of  Kansas.     Feb.  11,  1005.) 

ORAHO    LABCENT^INFOBHATIOH— EVIDEZVCE. 

1.  In  an  information  for  grand  larceny  tbe 
charge  was  that  defendant  "aid  then  and  there 
unlawfully  and  feloniously  steal,  take,  and  car- 
ry away  one  head  «f  nest  cattle,  to  wit,  a  steer 
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aboat  three  yean  old,  and  a  more  particular 
description  of  which  the  informant  is  not  now 
able  to  siTe."  Held,  that  the  deacription  of  tha 
animal  stolen  waa  sufficiently  definite. 

[Ed.  Note. — ^For  cases  in  point,  sea  toL  82; 
Cent.  Dig.  Larceny,  t  69.] 

2.  The  evidence  examined  and  reviewed,  and 
held  to  be  sufficient  to  sustain  a  conviction  of 
grand  larceny. 

(Syllabna  by  the  CooitO 

Appeal  from  District  Oonrt,  Elk  Ooimty: 
O.  P.  Alkman,  Judge. 

W.  A.  Mumford  waa  oonvlcted  of  grand 
larceny,  and  appeala.    Affirmed. 

S.  S.  Klrkpatrlck,  for  appellant  O.  OL 
Coleman,  Atty.  Gen.,  and  A.  T.  Ayer%  tor  the 
State. 

WM.  R.  SMITH,  J.  The  appellant,  W.  A. 
Humford,  with  one  Tom  Scott,  was  convicted 
of  stealing  a  steer,  the  proiterty  of  O.  W. 
Pariah.  The  appeal  of  Scott  was  dismissed. 
State  ▼.  Scott,  68  Kan.  — ,  79  Pac.  126. 
The  information  charged  that  on  or  about 
December  30,  1903,  the  defendants,  Scott  and 
Mumford,  did  unlawfully  and  feloniously 
steal,  take,  and  carry  away  one  head  of  neat 
cattle,  to  wit,  a  steer  about  three  years  old, 
a  more  particular  description  of  which  the 
informant  was  not  then  able  to  give.  The 
first  point  raised  la  that  this  description  of 
the  animal  stolen  Is  not  sufficiently  definite. 
We  think  otherwise.  See  State  ▼.  Seger- 
mond,  40  Kan.  107,  19  Pac  870,  10  Am.  St 
Rep.  169;  State  r.  Combs,  47  Kan.  136,  27 
Pac.  818;  State  r.  McAnulty,  26  Kan.  SS3; 
State  ▼.  Ready,  44  Kan.  697,  26  Pac.  68.  In 
the  last  case  It  is  said:  "It  Is  almost  univer- 
sally held  by  courts  of  last  resort  everywhere 
that,  where  there  Is  an  allegation  In  the  In- 
dictment or  Information  that  a  more  partic- 
ular description  could  not  be  given  for  some 
sufficient  reason,  that  a  general  one  as  con- 
tained in  this  Information  Is  sufficient"  See, 
also,  Bishop's  New  Criminal  Procedure^  i 
705. 

It  Is  contended  In  the  case  of  Mumford 
that  the  evidence  was  insufficient  to  justify 
a  verdict  of  guilty.  Parish  had  a  corral  con- 
taining four  or  five  acres.  In  which  he  was 
fattening  some  cattle  for  market  Adjoining 
this  on  the  east  was  another  field,  of  some 
twenty-five  acres,  In  which  stodc  cattle  were 
kept  Some  time  befbre  December  80,  1903, 
he  took  the  steer  in  question  out  of  the  small- 
er lot  and  placed  bim  in  the  largrer  one,  for 
the  reason  that  he  disturbed  the  other  cattlSk 
On  December  30th  Parish  missed  the  anlmaL 
He  was  found  the  next  day  or  the  day  fol- 
lowing at  the  farm  of  a  Mr.  Bmton,  a  mUe 
and  one-half  distant  where  he  had  been  fed 
and  kept  before.  On  examination,  no  broken 
place  was  found  In  the  lot  where  the  steer 
was  kept  Through  the  gate  leading  out  at 
the  southeast  comer  of  the  Inclosore  the 
tracks  of  a  "cow  brute"  were  found  by  the 
owner.  Beyond  another  gate  to  the  south- 
east Parish  saw  tracks  of  a  "cow  brute,"  and 


of  two  horses  near  to  them.  At  a  third  gate 
further  southeast  Parish  saw  tracka  of  a 
"cow  brute"  and  two  horses;  the  tracks  of 
one  horse  appearing  a  Uttle  larger  than  the 
other.  On  the  night  of  December  30th. 
Scott  and  Mumford  were  seen  between  the 
hours  of  11  and  12  o'clock  at  a  point  one- 
half  mile  south  of  the  last  gate  through 
which  the  steer  tracks  were  noticed.  They 
came  from  the  east  and  tnmed  Into  a  pas- 
ture. The  steer  was  In  this  paature  at  the 
time  near  the  gate.  Scott  and  Mumford 
were  at  this  time  about  2^  miles  west  of 
where  they  resided,  and  west  of  the  public 
road  which  led  from  the  north  directly  sooth 
to  where  they  Uved.  Immediately  on  b^ng 
seen,  they  spurred  their  horses,  and  disap- 
peared to  the  south,  and  were  not  seen  again. 
Between  12  and  1  o'clock  the  same  night  a 
Mr.  Bmton  saw  the  steer  near  his  cow  lot 
The  next  morning,  on  examination,  he  fOnnd 
that  the  hair  on  the  steer  was  standing  up  or 
curled,  and  that  be  was  scouring.  This  con- 
dition, be  testlfled,  would  be  brought  about 
by  the  animal  running,  ne  steer  was  fed 
20  ears  of  com  a  day  while  confined  In  Mr. 
Parish's  lot  A  witness  (Virgil  Boberts) 
who  saw  Scott  and  Mumford  on  the  night 
mentioned  was  not  nearer  to  them  than  100 
yards,  but  Identified  them  by  the  horses  they 
rode.  He  desctibed  the  steer  as  red  In  color, 
and  about  1,100  pounds  in  weight  This  cor- 
responded with  the  description  given  by  the 
prosecuting  witness.  It  was  abown  that 
Mumford  was  in  the  feed  lot  of  Parish  a  few 
days  prior  to  the  alleged  larceny,  and  heard 
a  conversation  respecting  the  steer  in  ques- 
tion. The  testimony  waa  not  strong  against 
the  parties,  yet  we  cannot  say  that  it  waa 
Insufficient  to  sustain  the  verdict  It  re- 
ceived the  approval  of  the  trial  court  who 
saw  the  witnesses  and  heard  the  testimony. 
See  State  t.  Hunter,  60  Kan.  806,  S2  Pac.  S7, 
and  State  t.  Stewart  24  Kan.  251. 

The  Judgment  will  he  affirmed.  AO  tb* 
Justices  eoncnrring. 

f7D  Kan.  877) 
«JTATB  T.  HAHN. 

(Supreme  Court  of  Kansas.    Vtb.  U,  1905.) 

IRTARTS— IIX  TBBAniKNT  Or  DEPENDENTS— 
STATUTE— CONSTrnjTIONAL  LAW. 

JLLaws  1901,  p.  203,  c.  106,  »  8  (Gen.  St 
1901,  i  4205),  providing  that  any  person  over 
16  years  of  age  having  the  care  of  a  boy  nnder 
the  age  of  14  or  a  girl  under  16  who  willfully 
lllti'eats  such  child  so  as  to  cause  it  unneces- 
sary snffering  or  serious  injnrr  shall  be  guilty 
of  an  offense  and  liable  to  a  fine  or  imprison- 
ment is  germane  to  the  title  stating  the  objects 
to  Iw  to  prescribe  methods  for  the  i>rotectioa 
of  neglected  and  ill  treated  children,  and  is  not 
repugnant  to  Const  art.  2,  f  16,  providing  that 
no  bill  shall  contain  more  than  one  sobject 
clearly  ezpressad  in  its  title; 

Appeal  from  District  Coort  Wilson  Cionnty; 
li.  Stillwell,  Judge. 

Joseph  Hahn  was  convicted  of  in  treat- 
ment ot  a  dependent  Child,  Mid  IW  appeala 

Affirmed. 
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S.  S.  KIrkpatrick,  for  appellant  C  C. 
Coleman,  Atty.  Gen.,  and  E.  D.  Mlkesell,  for 
the  State. 

PER  CURIAM.  Appellant  was  convicted 
of  a  Tiolation  of  section  8,  c.  IOC,  p.  203,  of 
the  Laws  of  1001.  Section  4205,  Gen.  St 
1001.  The  law  is  entitled:  "An  act  to  de- 
fine conditions  of  child  dependency,  neglect 
and  ill  treatment  and  to  prescribe  methods 
for  the  protection,  disposition  and  supervi- 
sion of  dependent  neglected  and  lU-treated 
children  within  the  state  of  Kansas."  The 
only  question  presented  on  this  appeal  la 
whether  section  8  Is  In  conflict  with  section 
16,  art  2,  of  the  Constitution,  which  provides 
that  "no  bill  shall  contain  more  than  one 
subject  wtiich  shall  be  clearly  expressed  in 
Its  UUe." 

The  title  states  that  one  of  the  objects  of 
the  act  Is  "to  prescribe  methods  for  the  pro- 
tection *  •  *  of  neglected  and  Ill-treated 
children."  We  think  that  the  legislation  con- 
tained In  section  8  is  germane  to  the  lan- 
guage of  the  title.  No  narrow  or  restricted 
scope  is  to  be  given  to  the  title  of  legislative 
acts.  Lynch  v.  Chase,  55  Kan.  367,  40  Pac. 
666:  School  District  v.  Atzenweiler,  67  Kan. 
609,  73  Pac.  927. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


McCAULET  V.  ATCHISON,  T.  ft  S.  P.  RT. 
CO. 

(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

RIW   TBIAL— BKCOSD — BKVIBW— EBBOB. 

1.  An  order  of  the  trial  court  granting  a  mo- 
tion for  a  new  trial  will  not  be  reversed  where 
it  is  not  shown  on  what  particular  point  the 
motion  was  sustained,  and  the  Supreme  Court 
is  unable  to  say  that  there  was  not  a  conflict 
of  evidence. 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  James  McCauIey  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Verdict  for  plalntlfT,  and,  from  an 
order  granting  defendant's  motion  for  a  new 
trial,  plaintifF  brings  error.    Affirmed. 

David  Ovennyer,  for  plaintiff  In  error. 
A.  A.  Hnrd,  O.  J.  Wood,  and  Alfred  A.  Scott 
for  defendant  In  error. 


PER  CURI-4M.  By  this  proceeding  In  er- 
ror It  Is  sought  to  review  the  action  of  the 
trial  court  in  granting  a  new  trial.  The  ac- 
tion was  for  personal  injuries,  and  was  tried 
by  Jury.  A  verdict  was  returned  in  favor  of 
plaintiff  below  (plaintiff  In  error  here). 

There  were  several  grounds  set  forth  In 
the  motion  for  a  new  trial,  among  others, 
that  the  verdict  was  not  sustained  by  suf- 
ficient evidence;  that  the  verdict  of  the  Jury 
was  contrary  to  law.  We  do  not  know  on 
what  particular  point  the  motion  was  sus- 


tained. We  must  find  an  abuse  of  discre- 
tion committed  by  the  trial  court  In  order  to 
reverse  his  order.  We  cannot  say  that  there 
was  not  a  conflict  of  testimony  in  the  case. 
In  City  of  Sedan  t.  Church,  29  Kan.  190, 
192,  Mr.  Justice  Valentine,  speaking  for  the 
cottft  said:  "For  unless  the  Supreme  Court 
can  see,  beyond  all  reasonable  doubt  that 
the  trial  court  has  manifestly  and  materially 
erred  with  reference  to  some  pure,  simple, 
and  unmixed  question  of  law,  and  that  ex- 
cept for  such  error  the  mimg  of  the  trial 
court  would  not  have  been  made  as  it  was 
made,  and  that  it  ought  not  to  have  been 
so  made,  the  Supreme  Court  will  not  reverse 
the  order  of  the  trial  court  granting  the  new 
trial."  See,  also,  K.  P.  Rly.  Co.  v.  Kunkel, 
17  Kan.  145;  McCrum  v.  Corby,  15  Kan. 
112;  K.  0.,  W.  &  N.  W.  Rid.  Co.  v.  Ryan, 
49  Kan.  1.  30  Pac.  108;  Land  Co.  v.  Lewis, 
53  Kan.  750,  37  Pac.  108;  Ireton  v.  Ireton, 
62  Kan.  358,  63  Pac.  429. 

The  ruling  of  the  court  below  will  be  af- 
firmed. 


JENKINS  V.  KIRTLET. 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

PABTREBSHIP — CONTBACT — EVIDENCE  —  BBEACXI 

— nAllAOBS—EQUITT— FINDINGS    OF 

JUBT— NEW  TBIAL. 

1.  The  partnership  contract  involved  in  this 
case  is  ambiguous  m  respect  to  the  matter  of 
who  should  furnish  work  teams  to  carry  on  tlie 
partnership  enterprise.  Therefore  it  was  proper 
that  the  court  should  take  evidence  concerning 
the  situation  and  circumstances  of  the  parties, 
and  other  relevant  facts,  as  they  stood  when 
the  contract  was  made,  in  order  to  ascertain 
their   intention  at  that  time,   and   submit  the 

?[ue8tion,  under  proper  instructions,  to  a  jury 
or  its  advice. 

2.  In  an  action  for  damages  for  the  breach 
of  a  partnership  contract,  it  is  error  to  instruct 
the  jury  simply  to  the  effect  that  they  may  use 
their  own  discretion  in  assessing  the  amount. 
The  elements  of  damage  open  to  consideration 
shonld  be  enumerated,  and  methods  and  criteria 
for  their  estimation  should  be  pointed  out. 

[Bid.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Damages,  §§  537,  560.] 

3.  In  an  action  founded  upon  a  breach  of  con- 
tract, in  which  punitive  damages  are  not  re- 
coverable, evidence  that  after  the  institution  of 
the  suit  the  defendant  caused  the  plaintiff  to  be 
arretted  in  a  criminal  proceeding,  from  which 
he  was  subsequently  discharged,  is  improper. 

4.  In  a  case  of  purely  equitable  cognizance, 
special  findings  by  a  jury,  whose  advice  the 
court  has  sought,  do  not  become  effective  until 
adopted  by  the  court  in  its  decision,  and  the 
time  for  nling  a  motion  for  a  new  trial  should 
be  computed  from  the  date  of  that  event. 

(Syllabus  by  the  Court.) 

Error  from  District  Coort,  Pratt  Ctounty; 
P.  B.  GiUett,  Judge. 

Action  by  W.  T.  Klrtley  against  James 
Jenkins.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

William  Barrett  and  J.  D.  Houston,  for 
plaintiff  in  error.  Noble  &  Tincher  and  Chas. 
□.  Apt,  for  defendant  in  error. 
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BTTRCIT.  J.  In  October,  1001,  the  plaintiff 
and  the  defendant  entered  Into  a  partnership 
for  the  purpose  of  misln.);,  producing,  prepar- 
ing for  niarl^et,  and  selling  lire  stock  and 
farm  products,  and  for  the  purpose  of  deal- 
ing In  live  stocli  generally.  The  partnership 
contract  was  In  writing.  The  defendant 
agreed  to  furnish  land  and  the  necessary  ma- 
terial to  keep  It  under  fence,  and  money  to 
purchase  the  live  stock  with  which  to  begin 
business  and  to  take  advantage  of  subse- 
quent hargalns  and  opportunities.  The  plain- 
tiff agreed  to  take  charge  of  the  land  and 
live  stock,  furnish  and  perform  all  labor  nec- 
essary to  the  cultivation  of  the  land,  the 
planting  and  harvesting  of  crops,  and  the 
feeding  and  care  of  the  live  stock,  and  to 
furnish  all  farm  implements,  wagons,  and 
harness.  For  moneys  advanced  the  defend- 
ant retained  a  Hen  on  the  partnership  prop- 
erty. The  next  year,  after  the  firm  had  ac- 
cumulated considerable  property,  differences 
arose  between  the  partners.  The  plaintiff 
brought  an  action  for  dissolution  and  for  an 
accounting,  and,  claiming  that  he  had  been 
excluded  from  all  participation  in  the  part- 
nership affairs,  asked  damages  for  a  breach 
of  the  partnership  contract.  The  court  took 
the  advice  of  a  jury  upon  certain  questions 
of  fact,  and  special  lindlngs  were  returned  to 
the  effect  that  the  defendant  had  violated 
the  partnership  agreement,  to  the  plaintiff's 
damage  In  the  sum  of  .$2,<)00.  Taking  this 
Item  Into  consideration  In  adjusting  the  part- 
nership accounts,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff  for  ?l,060.4r>. 
and  the  defendant  prosecutes  error  to  this 
court 

One  of  the  grounds  of  disagreement  be- 
tween the  parties  was  the  supplying  of  teams 
to  do  necessary  work;  the  plaintiff  claiming 
that  the  term  "live  stock"  included  such  ani- 
mals, and  the  defendant  claiming  that.  If 
teams  were  necessary  to  enable  the  plaintiff 
to  perform  the  "labor"  he  had  contracted  to 
do,  he  should  furnish  them.  The  contract 
undertook  to  enumerate  the  items  each  part- 
ner should  provide.  Teams  for  planting  and 
cultivating  crops,  hauling  feed,  and  the  like, 
were  not  specifically  mentioned,  although 
farming  implements,  wagons,  and  harness 
were.  The  terms  "live  stock"  and  "labor," 
when  applied  to  the  omitted  subject,  were 
both  ambiguous,  and  any  arbitrary  Interpre- 
tation the  court  might  place  upon  them  might 
well  be  without  the  fair  understanding  of 
the  parties  when  the  contract  was  made.  It 
was  proper,  therefore,  to  take  evidence  con- 
cerning the  situation  and  circumstances  of 
the  parties,  the  nature  of  the  contemplated 
enterprise,  and  other  relevant  facts  as  they 
stood  when  the  contract  was  made,  to  arrive 
at  the  actual  intention  of  parties  at  that 
time,  and  allow  the  jury  to  determine  the 
question.  The  claims  of  the  parties  and  the 
character  and  scope  of  the  inquiry  in  this  re- 
spect doubtless  would  have  been  more  sharp- 
ly defined,  and  the  duty  of  the  jury  more 


carefully  delineated,  bad  a  proper  request 
for  further  Instructions  been  made.  With- 
out this,  those  given  were  sufficient 

The  court  gave  the  Jury  a  single  Instruc- 
tion relating  to  the  measure  of  damages, 
which  reads  thus:  "lu  case  tliat  you  find 
either  the  plaintiff  or  defendant  have  suffer- 
ed damages  by  rc>ason  of  the  violation  of  the 
partnership  contract  by  the  other,  then  it  will 
be  your  duty  to  assess  the  amount  of  the 
damages  sustained  by  him;  and  the  fixing  of 
this  amount  must  be  left  In  a  great  measure, 
to  the  sound  discretion  of  the  jury,  under  the 
evidence,  facts,  and  circumstances  in  the 
case."  The  instruction  was  faulty.  In  that  It 
left  the  Jury  without  guidance.  But  beyond 
this,  it  contained  a  positive  misdirection.  In 
that  it  told  them  they  could  use  their  own  In- 
genuity In  the  matter.  Having  undertaken  to 
state  a  rule,  the  court  should  have  given  one 
which  was  correct.  The  elements  of  damage 
open  to  consideration  should  have  been  enu- 
merated, and  methods  and  criteria  for  their 
estimation  should  have  been  pointed  out 
"The  rules  by  which  damages  are  to  be  esti- 
mated should  be  laid  down  by  the  court  and 
It  Is  Its  duty  to  explain  to  the  jury  the  basis 
on  which  the  assessment  should  be  made,  the 
proper  elements  of  the  damages  Involved, 
and  within  what  limits  they  may  be  estimat- 
ed in  the  case  involved."    13  Cyc.  236. 

After  the  institution  of  the  plaintiff's  suit 
the  defendant  caused  him  to  be  arrested  In  a 
criminal  proceeding,  from  which  be  was  sub- 
sequently discharged.  The  court  permitted 
evidence  of  these  matters  to  be  Introduced, 
and,  in  so  doing,  committed  error.  No  foun- 
dation for  exemplary  damages  bad  been  es- 
tablished. Whether  or  not  the  conduct  of 
the  defendant  in  relation  to  the  partnership 
affairs  had  been  Induced  by  malicious  mo- 
tives was  immaterial.  The  evidence  related 
to  matters  occurring  after  the  rights  of  the 
parties  had  become  fixed,  and  could  scarcely 
have  any  other  effect  than  to  aggravate  dam- 
ages. 

Other  errors  complained  of  were  not  preju- 
dicial, or  were  suXimlttod  to  at  the  trial. 

From  the  maimer  In  which  the  partner- 
ship accounts  were  stated,  the  plaintiff  ar- 
gues that  the  findings  of  the  jury  In  his  fa- 
vor were  not  adopted  by  the  court  The 
journal  entry  of  judgment  Is  conclusive  to 
the  contrary.  Besides  this,  It  appears  that 
the  court  first  east  the  partnership  account 
as  a  matter  separate  and  distinct  from  that 
of  the  damages  allowed  for  the  defendant's 
breach  of  the  partnership  contract,  and  then 
used  the  sum  awarded  by  the  jury  because 
of  such  breach  in  arriving  at  a  balance  for 
which  judgment  should  be  rendered.  The 
motion  for  a  new  trial  was  not  filed  until 
more  than  the  statutory  time  had  elapsed  aft- 
er the  special  findings  of  the  jury  were  re- 
turned, but  It  was  filed  in  due  time  after 
the  decision  of  the  court  was  made  adopting 
them.  The  plaintiff  claims  the  motion  came 
too  late,  and  hence  that  errors  relating  to 


Digitized  by 


Google 


Kan.) 


CHICAGO,  B.  I.  &  P.  RY.  CO.  v.  WHEBLER. 


S673 


the  proceedings  before  the  Jury  are  not  now 
reviewable.  Both  parties  acquiesced  In  the 
treatment  accorded  the  subject  of  damages, 
and  the  question  must  be  determined  as  If 
that  feature  of  the  case  were  of  purely  equi- 
table cognizance,  as  a  part  of  the  partnership 
accoimtlng.  So  considered,  the  findings  of 
the  Jury  were  advisory  only,  and  might  be 
accepted  or  rejected  as  the  court  saw  fit. 
Until  the  court  adopted  them,  they  did  not 
become  effective  as  findings,  but  were  mere 
recommendations,  and  no  occasion  arose  to 
point  out  their  vitiation  by  improper  Instruc- 
tions or  Improper  evidence.  When  a  general 
verdict  Is  returned,  or  tlie  report  of  a  referee 
Is  made,  a  motion  for  a  new  tiial  must  fol- 
low, because.  If  submitted  to.  Judgment  en- 
sues as  a  matter  of  law.  But  until  special 
findings  by  a  Jury  in  an  equity  case  are  final- 
ly adopted  by  the  court,  and  made  the  basis 
of  its  decision,  with  the  taint  of  error  adher- 
ing to  them,  the  defendant  is  under  no  neces- 
sity of  moving  for  a  re-examlnatlon  of  the 
facts  they  embody.  Upon  the  plaintiffs  the- 
ory, the  defendant  might  have  been  required 
to  file  two  motions  for  a  new  trial  In  order 
to  obtain  a  complete  re-examinatlon  of  all 
the  facts — one  relating  to  the  findings  of  the 
Jury,  and  one  relating  to  findings  of  the  court 
upon  matters  not  submitted  to  the  Jury;  and, 
as  suggested  by  counsel  for  defendant,  in 
cases  analogous  to  that  of  Mitchell  v.  Simp- 
son, C2  Kan.  343,  63  Pac.  440,  In  which  differ- 
ent questions  were  submitted  to  different  Ju- 
ries at  different  times,  motions  for  new  trials 
might  he  greatly  multiplied.  Such  a  prac- 
tice Is  not  warranted  by  the  langxiage  of  the 
Code. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  for  fur- 
ther proceedings.  All  the  Justices  concur- 
ring. 


PECKINPAUGH  v.  LAMB. 
(Supreme  Conrt  of  Kansas.     Feb.  11,  1905.) 

DIRECTII70  VEBDICr— ACTIOS  OJJ   COr^TBACT. 

1.  It  is  not  error  for  a  trial  court  to  instruct 
the  jury  to  return  a  vprdict  for  the  defendant, 
where  the  action  is  founded  upon  a  specific 
agreement,  and  tlie  evidence  of  plaintiff  con- 
clusively shows  that  the  performance  of  the  con- 
ditions of  the  agreement  pleaded  had  by  con- 
sent of  both  parties  b<>en  waived,  and  in  lieu 
thereof  itnotber  and  different  agreement  had 
been  made. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  I.  J.  Peckinpnugh  against 
Charles  P.  Lamb,  administrator.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
AtBrmed. 

Deford  &  Deford,  for  plaintiff  In  error. 
Wm.  U.  Clark,  for  defendant  In  error. 

GREENE,  J.    The  plaintiff  sued  on  a  con- 
tract  to   recover   a   commission   for  selling 
70  P.— 43 


real  estate  belonging  to  the  defendant.  At 
the  conclusion  of  plain  tifTs  evidence  the 
court  Instructed  the  Jury  to  find  for  the  de- 
fendant. Upon  a  verdict  thus  returned, 
Judgment  was  rendered.  Plaintiff  prosecutes 
error. 

The  giving  of  this  instruction  is  the  only 
error  of  which  complaint  is  made.  The  evi- 
dence introduced  by  the  plaintiff  fended  to 
show  that  be  had  a  cause  of  action  against 
the  defendant  growing  out  of  the  sale  of 
defendant's  real  estate,  but  It  was  not  the 
cause  of  action  pleaded.  Presumably  it  was 
upon  this  theory  that  the  court  Instructed 
the  Jury.  It  appears  that  plaintiff  was  a 
real  estate  broker,  and  that  defendant  placed 
with  him  his  farm  for  sale,  and  agreed  to 
pay  him  2%  per  cent,  commission  In  case  of 
a  sale;  that  plaintiff  found  a  purchaser  who 
was  ready  and  willing  to  buy;  that  he 
brought  the  purchaser  and  defendant  to- 
gether, and  they  came  to  an  agreement. 
Pending  negotiations,  however,  the  defend- 
ant refused  to  accept  the  offer  made  unless 
the  purchaser  would  agree  to  pay  plaintiff 
his  commission.  After  some  further  nego- 
tiations between  the  parties,  the  purchaser 
agreed  that  if  the  trade  was  consummated 
he  would  pay  the  plaintiff  the  commission. 
The  terms  of  the  sale  were  reduced  to  writ- 
ing and  signed  by  both  parties.  Nothing, 
however,  appears  In  this  agreement  concern- 
ing the  commission.  The  defendant  there- 
after refused  to  execute  a  deed,  and  gave  as 
his  reason  that  his  wife  would  not  sign  It. 
The  plaintiff  was  thereby  deprived  of  the 
compensation  be  had  earned.  It  would  thus 
appear  that  the  plaintiff's  right  of  action  was 
not  on  his  original  contract  for  commission 
upon  which  he  sued,  but  for  a  violation  of 
this  tripartite  agreement,  which  if  defend- 
ant had  performed,  plaintiff  would  have  re- 
ceived his  commission.  The  plaintiff  failed 
to  sustain  the  cause  of  action  pleaded,  there- 
fore the  Instruction  was  correct. 

The  Judgment  is  afllrmed.  All  the  Justices 
concurring. 


cnicAGo,  n.  r.  &  p.  by.  co.  v.  wheeler. 

(Supreme  Ck>urt  of  Kansas.    Feb.  11,  1905.) 

REOLIOEKCE— FLEADINO— IN8TBCCTI0KB — KILL- 
ING  STOCK— EXCESSIVE  SPEED. 

1.  A  petition  contained  general  averments  of 
negligence  "as  hereinafter  more  specifically  men- 
tioned and  dosoribeil."  Brld,  that  only  such  is- 
sues Bi-e  thereby  presented  as  are  found  in  the 
specific  alleKntions. 

2.  It  if  eri-or  to  direct  the  jury  to  find  upon 
issues  not  raised  by  the  pleadings  or  upon  the 
trl.ll. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial.  H  587-505.] 

3.  The  averment  that  a  passenger  train  was 
running  at  a  rate  of  speed  of  aboat  AG  miles  an 
hour  is  not  per  se  an  allegation  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  i  14S4.J 

(Syllabus  by  the  C^ourt.) 
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Error  from  District  Court,  Clay  County: 
Sam  Kimble,  Judge. 

Action  by  Mitchell  Wheeler  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. .Tndgmeut  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

M.  A.  Low,  W.  F.  Evans,  and  Paul  E. 
Walker,  for  plaintiff  In  error.  F.  P.  Hark- 
ness  and  Geo.  L.  Davis,  for  defendant  in 
error. 

CUNNINGHAM,  J.  The  defendant  in  er- 
ror, Wheeler,  had  judgment  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany in  the  court  below  for  his  damages  be- 
cause of  the  killing  of  some  cattle  by  a  train 
on  a  crossing.  Omitting  the  more  formal 
portions,  the  negligence  of  the  company  was 
stated  in  tlie  following  words  of  his  i)etition'. 

"That  the  line  of  railway  owned  and  op- 
erated by  the  said  defendant,  as  aforesaid, 
runs  diagonally  through  and  near  the  south- 
west corner  of  section  10,  tow^nship  7,  range 
2  east,  in  the  said  Clay  county,  Kaa  That 
there  are  public  highways  running  upon  and 
along  the  south  and  west  lines  of  said  sec- 
tion 10,  both  of  which  highways  said  line  of 
railway  intersect  and  cross.  That  on  the 
2Sth  day  of  December,  1902,  and  at  an  hour 
when  no  trains  of  the  defendant  were  due  to 
pass  said  iralnts,  to  wit,  at  about  the  hour 
of  5:45  p.  m.  of  said  day,  said  plaintiff,  by 
his  agent  and  employ^,  A.  Morlsette,  Jr.,  was 
engaged  in  driving  a  large  herd  of  cattle,  con- 
sisting of  alMUt  112  bead,  along  the  highway 
on  the  south  side  of  said  section  10,  thence 
north  along  the  said  highway  on  the  west 
side  of  said  section  10,  and  over  and  across 
the  railroad  crossings  above  mentioned,  and, 
after  having  crossed  the  railroad  on  the  south 
side  of  said  8e<'tion  9,  and  while  proceeding 
to  drive  said  herd  over  and  across  said  rail- 
road on  the  west  side  of  said  section  9,  the 
defendant  company  carelessly,  negligently, 
and  willfully  ran  one  of  its  trains  ujion  and 
over  said  herd  of  cattle,  thereby  killing, 
maiming,  and  injuring  several  of  them,  as 
hereinafter  more  speciflcnlly  mentioned  and 
described.  That  the  train  of  said  defendant 
M>  causing  said  Injury  and  damage  was  about 
one  hour  late,  or  behind  its  schedule  time, 
was  running  northwest  at  a  high  rate  of 
speed,  to  wit,  about  tiO  miles  an  hour,  and 
the  defendant's  engineer  in  charge  of  said 
engine  attached  to  said  train,  and  the  defend- 
ant's craploy<>s  having  charge  and  control  of 
said  train,  so  carelessly,  negligently,  and 
wantonly  operated  said  engine  and  train 
while  approaching  said  crossing  on  said  pub- 
He  highway  as  to  cause  the  Injuries  and  dam- 
age herein  complained  of,  without  any  fault 
or  negligence  on  the  part  of  this  plaintiff  or 
his  agent  or  employ?.  That  approaching  said 
crossing  from  the  southeast  said  line  of  rail- 
way for  a  di.'»tance  of  about  three  miles  Is 
practically  on  a  straight  line,  and  the  said 
crossing  was  in  plain  view  of  the  engineer, 


approaching  from  the  southeast,  for  a  long 
distance.  That  there  are  three  highway 
crossings  within  a  distance  of  three  mile?* 
soutlieast  from  the  point  where  the  said  in- 
juries were  committed,  and  plaintiff  avers 
that  no  whistle  was  sounded  within  SO  rods 
from  the  crossing  where  said  injuries  were 
caused,  nor  was  any  bell  rung  for  said  cross- 
lug,  nor  was  any  whistle  sounded  for  the 
highway  crossing  on  the  south  side  of  said 
section  9,  nor  at  the  highway  crossing  next 
southeast  of  the  same.  That  when  plaintiff's 
said  agent  and  employ?,  A.  Morlsette,  Jr., 
approached  said  highway  crossing  on  the 
south  side  of  said  section  9,  and  before  driv- 
ing said  herd  of  cattle  across  defendant's  rail- 
road track  at  that  point,  he  stopped,  looked, 
and  listened  for  possible  approaching  trains, 
and  was  unable  to  hear  or  see  anything  indi- 
cating a  train  approaching  on  said  railroad 
from  either  direction.  That  he  used  like 
care  in  approaching  the  crossing  on  the  west 
side  of  section  10;  but  defendant's  said  train 
being  run  at  such  a  high  rate  of  speed  as 
aforesaid,  and  without  any  warning  of  bell, 
whistle,  or  otlierwlse  as  aforesaid,  he  was 
unable  by  the  most  diligent  efforts  to  pre- 
vent the  injuries  herein  set  forth." 

Several  quite  serious  points  are  raised  by 
the  assignments  of  error  and  argued  In  plain- 
tiff's brief.  We  choose  to  consider  but  one. 
The  defendant  below  asked  the  court  to  give 
the  following  instruction:  "The  only  allega- 
tion of  negligence  which  you  are  to  consider 
In  this  case  is  the  alleged  negligence  on  the 
part  of  this  defendant  that  no  whistle  was 
sounded  within  80  rods  from  where  said  in- 
juries were  caused,  nor  any  bell  rung  for  said 
crossing."  This  was  refused,  and  instead  the 
court  gave,  at  the  request  of  the  defendant  in 
error,  the  following  instruction:  "If  the  en- 
gineer of  the  defendant  company  could  by  the 
use  of  ordinary  prudence  see,  or,  seeing  the 
stock  in  question  on  the  highway  crossing, 
without  danger  stop  the  train  and  avoid 
striking  the  plaintiff's  cattle,  he  was  required 
to  do  so;  and,  in  determining  whether  or  not 
he  could  have  done  so,  the  jury  should  take 
into  consideration  all  the  surroundings,  con- 
ditions, facts,  and  circimistances  shown  by 
the  evidence."  Upon  his  own  motion  the 
court  gave  this  farther  instruction:  "I  In- 
struct you  that  the  burden  of  proof  rests  upon 
the  plaintiff,  and  to  entitle  him  to  rec-over 
for  the  injury  he  sustained  by  this  accident 
he  must  prove  to  your  satisfaction,  by  a  pre- 
iwnderance  of  the  evidence  on  his  part,  that 
such  injury  arose  from  the  negligence  of  the 
defendant  railway  company,  arising  directly 
from  a  failure  to  blow  the  whistle  80  rod.s 
southeast  of  the  crossing  at  which  the  injury 
occurred,  or  arose  from  a  neglect  by  the  em- 
ployes of  the  railway  company  In  the  man- 
agement of  the  train  whereby  the  animals 
were  killed,  when  they  knew,  or  reasonably 
could  have  known,  that  they  would  be  struck 
by  the  train,  and  when  they  could  reasonably 
have  avoided  striking  the  animals."     It  is 
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claimed  that  the  action  of  tlie  conrt  In  ttie 
alwve  respects  Is  erroneous,  because  tlie  Jury 
wns  thereby  permitted  to  find  for  the  plain- 
tiff on  some  other  theory  of  negligence  than 
the  failure  to  sound  the  whistle  or  ring  the 
bell,  as  provided  by  the  statute,  which,  as 
plaintiff  in  error  claims,  is  the  only  negli- 
gence counted  upon  in  the  petition.  The  de- 
fendant in  error  franljly  confesses  that,  "If 
the  allegations  of  negligence  contained  in  the 
petition  are  all  excluded  save  the  failure  to 
blow  the  whistle  at  the  crossing  or  crossings, 
the  errors  complained  of,  to  wit  (the  action 
of  the  court  relative  to  the  above  Instruc- 
tions), might  be  well  founded."  Construing 
the  allegations  of  this  petition  as  to  the  neg- 
ligence relied  upon  most  strongly  against  the 
pleader,  which  is  the  rule  that  must  be  adopt- 
ed, we  are  constrained  to  hold  that  the  most 
that  can  be  said  of  them  Is  that  they  relate 
only  to  the  failure  In  the  performance  of  the 
statutory  requirements  relative  to  the  sound- 
ing of  the  whistle  and  the  ringing  of  the  bell. 
A  general  allegation  is  contained  in  the  for- 
mer part  of  the  petition  that  the  defendant 
company  "carelessly,  negligently,  and  willful- 
ly ran  one  of  its  trains  upon  and  over  said 
herd  of  cattle,  thereby  killing,  maiming,  and 
injuring  several  of  them,  as  hereinafter  more 
8|>eciflcally  mentioned  and  described,"  so  that 
this  general  allegation  of  careless,  negligent, 
and  willful  mismanagement  must  be  limited 
to  the  spedflc  matters  thereinafter  set  out. 
Referring  to  those  specific  matters,  we  find 
nothing  in  the  petition  specifically  mentioned 
except  the  failure  to  sound  the  whistle  or 
ring  the  bell  80  rods  from  the  several  cross- 
ings. 

The  plaintiff  in  error,  in  making  up  and 
presenting  the  issues,  had  a  right  to  rely  upon 
this  specific  statement  of  the  claimed  acts  of 
negligence;  had  a  right  to  take  the  plaintiff 
at  his  word,  where  he  voltmtarlly  limited  his 
general  allegation  of  negligence  by  the  spe- 
cific mention  of  the  acts  counted  upon.  It  Is 
true  that  there  is  an  allegation  that  the  train 
was  running  at  a  high  rate  of  speed,  to  wit, 
about  60  miles  an  hour ;  but  the  running  of  a 
train  at  this  rate  of  speed  is  not  per  se  neg- 
ligence, and  no  special  reasons  are  assigned 
why  at  this  particular  time  and  place  it 
amounted  to  n^Ugence. 

Having  thus  laid  out  the  lines  of  their  bat- 
tle in  the  pleadings,  the  railroad  company 
had  a  right  to  have  the  jury's  attention  con- 
fined to  and  its  award  made  solely  upon  the 
Issues  thus  tendered,  and  had  a  right  to  have 
the  instructions  which  It  asked  to  that  end 
given.  By  Its  refusal  to  so  Instruct,  and  by 
its  instruction  permitting  the  Jury  to  enlarge 
the  field  of  inquiry  in  the  giving  of  the  other 
two  instructions,  the  conrt  erred  in  the  prej- 
udice of  the  plaintiff  in  error. 

We  are  much  more  easily  led  to  the  con- 
clusion that  this  error  worked  prejudice  to 
the  company  from  the  fact  that  under  all  the 
evidence  it  is  a  very  grave  question  whether 
the  plaintiff  Is  entitled  to  recover  at  all,  by 


reason  of  the  contributory  negligence  of  his 
agent  who  was  in  charge  of  the  cattle  at  the 
time  the  injury  was  inflicted.  But  as  this 
case  will  be  remanded  for  another  trial,  thiit 
and  some  other  suggested  errors  are  not  now 
determined. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  case  remanded  for  further 
proceedings.     All  the  Justices  concurring. 


NBWSIAN,  County  Clerk,  v.  LAKE. 
(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

WRIT  OF  ERBOB  —  COMPLIANCE  WITH  OBDEB  — 
DRUGGIST  — PERMISSION  TO  SELL  LIQUOR— 
CA.NCKLLATION— REPEAL  OF  STATUTE — CONSTI- 
TUTIONAL  LAW. 

1.  Where  a  party  to  an  action  is  re<iu!red  by 
the  order  of  a  court  to  do  a  series  of  like,  but 
disconnected,  acts,  the  performance  of  a  portion 
only  of  surn  acts  will  not  be  such  a  compli- 
ance with  the  order  as  will  preclude  the  prosecu- 
tion of  a  proceeding  in  error  to  reverse  it. 

2.  It  is  provided  in  section  2452,  Gen.  St. 
1901,  that  a  probate  judgre  may  grant  a  permit 
to  a  druggist  to  sell  intoxicating  liquors  for 
certain  purpos<es ;  that  such  judge  "may  at  any 
time  in  his  discretion  revolce  such  permit."  It 
is  further  provided  in  the  same  section  that  if 
at  any  time  there  shall  he  filed  with  the  prolwtte 
judge  a  petition  containing  certain  specified 
changes  against  a  druggist  holding  a  permit, 
and  signed  by  a  certain  number  of  men  and 
women,  and  duly  verified,  requesting  that  such 
Iiermit  shall  be  canceled,  the  probate  judge  shall, 
after  notice,  consider  the  question  of  such  can- 
cellation, and  shall  cancel  the  same  if,  upon  such 
bearing,  he  finds  ttiat  such  druggist  is  not  in 
good  faith  carrying  out  the  provisions  of  tlie 
act.  Held,  that  there  is  no  such  inconsistency 
between  these  two  provisions  as  that  they  both 
cannot  stand  together;  (2)  tliat  under  the  first 
provision  a  probate  judge  may  lawfully  act  up- 
on his  own  initiation  or  at  ttie  suggestion  of 
another;  (8)  tliat  under  tbe  second  provision 
he  may  be  compelled  to  act  by  tbe  filing  of  the 
specified  petition. 

3.  The  courts  cannot  say  that  one  statute  re- 
peals auotlier  statute  by  implication,  or  one 
part  of  a  section  of  a  statute  repeals  another 
part  of  the  same  section,  unless  they  are  so  re- 
pugnant to  each  other  that  under  no  circum- 
stances can  both  be  given  force  and  effect. 

4.  The  constitutional  rights  of  a  person  are 
not  violated  by  denying  him  a  permit  to  sell  in- 
toxicating liijuors  under  tbe  i>rovisions  of  the 
statutes  of  Kansas,  nor  by  canceling  such  per- 
mit after  it  has  been  granted.  The  case  of 
State  V.  Durein  (Kan.)  78  Pac.  152,  followed. 

(Syllabus  by  the  Conrt.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  W.  F.  Lake  for  a  writ  of  man- 
damus to  A.  Newman,  county  clerk  of  Shaw- 
nee county.  From  an  order  granting  the 
writ,  defendant  brings  error.     Reversed. 

Redden,  McKeever  &  Gilluly,  for  plaintiff 
in  error.  G.  O.  Clemens,  for  defendant  in 
error. 

CUNNINGHAM,  J.  This  was  an  action 
of  mandamus  brought  by  the  defendant  in 
error  in  the  district  court  of  Shawnee  coun- 
ty to  compel  the  plaintiff  in  error,  who  is 
county  clerk  of  said  county,  to  issue  to  tbe 
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defendant  In  error  books  of  affidavits  for 
tbe  nse  of  druggists,  as  provided  for  In  sec- 
tion ],  c.  339,  p.  o2l>,  of  tbe  Session  Laws  of 
1903.  The  alternative  writ  set  out  tbe  fol- 
lowing facts:  Tbat  Lake  was  a  citizen  of 
tbe  state  of  Kansas,  and  had  been  for  aevee- 
al  years  last  past,  and  was  a  registered 
pharmacist,  lawfully  and  in  good  faith  enga- 
ged  personally  in  tbe  business  of  a  druggist 
in  the  Second  Ward  of  the  city  of  Topeka, 
In  Shawnee  county,  as  a  proprietor  of  a  drug 
store  there  being  conducted,  and  having  in 
his  said  business,  exclusive  of  Intoxicating 
liquors  and  fixtures,  a  stock  of  drugs  of  the 
value  of  oiore  than  fl.OOO,  and  was  eligible 
to  receive  a  permit  as  a  druggist  under 
the  laws  of  Kansas,  and  that  on  tbe  10th 
day  of  August,  1903,  there  was  granted  to 
him,  as  such  druggist,  by  the  probate  court 
of  Shawnee  county,  Kan.,  a  druggist's  per- 
mit, in  due  form,  to  sell  intoxicating  liq- 
uors for  medical,  mechanical,  and  scientific 
purposes  for  the  period  of  one  year  from 
tbat  date;  tbat  be  qualified  as  provided  by 
law,  and  bad  ever  since  that  time  received 
from  tbe  said  county  clerk  books  of  number- 
ed blank  affidavits,  in  series  of  100  each,  as 
provided  by  law,  to  be  used,  made,  and  sworn 
to  by  those  who  wished  to  purchase  from  him 
intoxicating  liquors  for  tbe  excepted  pur- 
poses; that  on  the  Ist  day  of  February,  1904, 
the  said  county  clerk,  after  demand  upon  him 
therefor,  the  cost  thereof  being  tendered,  re- 
fused to  deliver  another  book  of  blank  affi- 
davits to  the  petitioner;  that  the  only  ex- 
cuse which  said  county  clerk  had  for  such 
refusal  was  that  on  the  25th  of  January,  1904, 
the  probate  judge  had  revoked  and  canceled 
the  permit  theretofore  issued  to  Lake;  that 
such  action  was  taken  by  said  judge  without 
there  being  presented  to  him  a  i)etltion  sign- 
ed by  25  men  and  25  women  residing  in  the 
ward  where  ]L.ake  was  doing  business:  that 
said  order  of  revocation  was  void,  and  offered 
no  excuse  for  the  county  clerk's  refusal,  for 
the  following  reasons:  "(1)  That  said  pro- 
ceeding was  unauthorized  by  any  statute 
of  the  state  of  Kansas,  the  probate  Judge 
having  no  Jurisdiction  or  power  to  act  in 
such  matter  except  upon  the  verified  petition 
of  twenty-five  reputable  men  and  twenty-five 
reputable  women  resident  In  the  ward  where 
tbe  business  is  carried  on;  (2)  that  If  tbe 
statute  authorizing  the  cancellation  of  drug- 
gists' permits  be  not  so  construed,  so  tbat 
said  statute  vests  in  said  probate  judge  arbi- 
trary power  to  cancel  and  revoke  such  per- 
mits of  bis  own  motion,  and  for  any  reason 
he  may  deem  proper,  notice  and  a  hearing 
being  only  a  concession  personally  accorded 
by  him,  then  said  statute  Is  void  because  In 
confiict  with  the  fourteenth  amendment  to 
tbe  Constitution  of  the  United  States,  as 
depriving  druggists  of  their  property  and 
their  liberty  to  carry  on  a  lawful  business, 
which  is  not  a  franchise,  without  due  pro- 
cess of  law,  and  as  depriving  the  persons  af- 
fected by  said  statute  of  the  equal  protec- 


tion of  the  laws,  and  as  abridging  the  privi- 
leges and  immunities  of  citixens  of  the  Unit- 
ed States,  said  W.  F.  Lake  being  such  a  citi- 
zen." An  answer  to  this  alternative  writ 
admitted  tbat  Lake  was  a  registered  pharma- 
cist, and  engaged  personally  in  the  business 
of  a  druggist  at  the  place  which  he  desig- 
nated, and  bad  the  amount  of  stock  of  drugs 
as  alleged,  and  tbat  he  was  eligible  to  have 
a  permit  to  sell  intoxicating  liquors  under 
tbe  laws  of  Kansas,  and  that  such  permit 
had  been  issued  to  him  as  alleged,  and  that 
tbe  defendant  bad  theretofore  issued,  as  de- 
manded, books  of  blank  affidavits  as  provided 
by  law.  It  further  admitted  that  about  tbe 
1st  day  of  February,  1904,  the  defendant, 
upon  the  demand  of  Lake,  refused,  and  still 
refuses,  to  Issue  other  books  of  blank  affi- 
davits to  him,  and,  as  a  JtiBtiflcati<»i  for  such 
refusal,  he  alleged  that  on  tbe  25th  of  Janu- 
ary, 1904,  the  probate  judge  of  Shawnee 
county  revoked  the  permit  which  Lake  had 
theretofore  held,  by  tbe  entry  of  a  proper 
order  and  decree  to  effect;  that  such  order 
and  decree  had  been  made  by  said  Jndge  up- 
on a  verified  petition  presented  to  him,  and 
signed  by  one  McOullum,  and  after  a  due 
and  proper  bearing  before  him,  bad  upon  iu>> 
tlce  to  Lake;  tbat  Lake  appeared  in  said  pro- 
ceeding and  resisted  tbe  making  of  such  or- 
der; that  tbe  refusal  to  comply  with  tbe 
request  of  Lake  for  the  issuance  of  blank 
affidavits  was  In  tbe  discbarge  of  his  duty, 
as  he  understood  bis  duty  to  be,  and  In  ac- 
cordance with  the  law,  as  he  understood  the 
law  to  be,  to  wit,  tbat,  when  a  permit  that 
has  once  been  issued  by  a  probate  Judge  of 
the  county  has  subsequently  by  such  Judge 
been  revoked,  then  and  tiiereafter,  while 
such  order  of  revocation  stands,  tbe  coun- 
ty clerk  has  no  right,  and  it  would  be  un- 
lawful for  bim.  to  delivw  to  tbe  person 
whose  permit  bad  thus  been  revoked  books 
of  numbered  blank  affidavits;  and  that  hA 
has  no  right  to  issue  said  books  to  any  one 
except  tbose  holding  an  unrevoked  and  un- 
canceled permit.  Upon  the  hearing  the  dis- 
trict court  made  the  alternative  writ  per- 
empt(H'y,  and  directed  the  county  clerk  to 
issue  thereafter  tbe  books  of  blank  affidavits 
as  provided  by  law.  To  reverse  this  order, 
tbe  plaintiff  in  error  prosecutes  ttiis  inroceed- 
ing. 

Tbe  defendant  in  error  moves  to  dismiss 
the  petition  because  the  order  of  the  district 
court  has  been  complied  with  by  the  payment 
of  tbe  costs  and  the  issuance  of  tbe  bo^As  of 
blank  affidavits  in  series  as  required  up  to 
tbe  present  time.  It  is  shown  by  the  affi- 
davits that  the  costs  were  paid  by  Lake  with 
the  knowledge  and  consent  of  tbe  plaintiff 
In  error,  that  the  order  of  the  court  relative 
to  tbe  issuance  of  tbe  blank  affidavits  has 
been  complied  with  from  time  to  time  upon 
the  demand  of  Lake,  and  that  the  plaintiff 
in  error  will  be  compelled  to  furnish  the 
same  from  month  to  month  until  tbe  expira- 
tion of  Lake's  permit  in  August,  1805.    We 


Digitized  by 


Google 


Kan.) 


NEWMAN  V.  LAKE. 


677 


do  not  think  that  this  Is  such  a  sbo-wing  of 
compliance  with  the  court's  order  as  to  make 
the  questions  raised  merely  speculative  or 
moot  Certainly  the  payment  of  the  costs 
by  the  defendant  In  error  himself,  even  by 
and  with  the  consent  of  the  plaintiff  in  er- 
ror, would  not  have  this  effect  Neither 
would  the  doing  'of  a  number  of  a  contin- 
ued series  of  requli-ed  acts,  less  than  the 
entire  number,  have  this  effect.  Tlie  order 
of  the  court  seems  to  have  contemplated  the 
performance  of  series  of  like,  yet  disasso- 
ciated, acts  during  a  given  term,  and  the 
questions  raised  affect  the  performance  of 
these  required  acts  during  the  remainder  of 
the  Tuiexpired  term  as  vitally  as  before  the 
order  had  in  part  been  complied  with.  So 
that  the  facts  here  shown  do  not  present  a 
case  where  an  order  sought  to  be  reversed 
has  been  fully  performed. 

We  turn  now  to  a  discussion  of  the  meri- 
torious matters  Involved: 

It  is  contended  that  the  order  of  the  pro- 
bate Judge  made  January  25,  1904,  revoking 
Lake's  permit,  was  void,  because  made  with- 
out a  petition  therefor;  that  a  petition  sign- 
ed by  25  men  and  25  women,  residents  of  the 
ward,  was  essential  to  give  jurisdiction  to 
the  probate  Judge  to  act.  The  solution  of  this 
question  calls  for  an  examination  of  the  stat- 
utes. Prior  to  1885,  no  inwision  is  found 
in  the  statutes  for  the  revoeatlMi  of  a  per- 
mit once  granted.  By  the  Session  Laws  of 
that  year  (section  1,  c.  149,  p  .236)  there  was 
committed  to  the  probate  Judge  the  right  at 
any  time,  in  his  discretion,  to  revoke  such 
permit  By  chapter  165,  p.  233,  of  the  Ses- 
sion Laws  of  1887  the  law  was  still  further 
amended.  The  absolute  discretion  in  the 
matter  of  revocation  was  left  In  this  section 
as  found  in  the  Session  Laws  of  188.'),  and 
as  it  remains  in  the  present  law.  Added 
thereto  was  tlie  provision  that  if,  at  any 
time,  there  should  be  filed  with  the  probate 
Judge  a  petition  containing  certain  allega- 
tions therein  specified — that  a  druggist  (nam- 
ing him)  holding  a  permit  was  not  in  good 
faith  conforming  to  the  provisions  of  the  act 
— signed  by  25  reputable  men  and  25  reputa- 
ble women,  residents  of  the  township,  city, 
or  ward  where  the  druggist  was  carrying  on 
his  business,  and  requesting  a  cancellation 
of  the  druggist's  permit,  the  probate  Judge 
should  proceed,  after  due  citation,  to  inquire 
into  the  allegations  of  this  petition,  and.  if 
found  true,  should  revoke  the  permit.  It  is 
the  contention  of  the  defendant  in  error  that 
this  latter  provision  served  to  take  away 
from  the  probate  Judge  the  power  to  revoke 
a  permit  at  his  discretion  at  any  time,  that 
this  provision  and  the  one  requiring  him  to 
proceed  ujwn  petition  are  so  inconsistent 
each  with  the  other  that  they  cannot  stand 
together,  and  that  the  only  way  in  which  a 
permit  can  be  legally  canceled  is  by  institut- 
ing proceedings  therefor  by  a  petition  signed 
by  the  requisite  number  of  men  and  women, 
as  above  indicated.     We  might  further  re- 


mark that,  after  the  adding  of  the  provision 
relative  to  the  filing  of  the  petition,  author- 
ity is  given  for  an  appeal  from  tlie  decisloo 
of  the  probate  Judge,  and  then  follows  a 
specific  provision:  "That  this  stiall  not  pre- 
vent the  probate  Judge  from  canceling  any 
permit  at  any  time  on  his  own  motion  or 
otherwise."  We  are  of  the  opinion  that 
there  is  no  conflict  between  the  provision 
granting  an  absolute  discretion  to  the  pro- 
bate Judge  to  revoke  a  permit  at  any  time, 
and  the  other  provision  requiring  him  to  in- 
vestigate the  propriety  of  such  revocation  up- 
on the  presentation  of  the  petition  men- 
tioned. At  least,  no  such  fundamental  dis- 
agreement as  necessarily  to  destroy  the  effi- 
cacy of  either  provision.  Both  may  stand. 
Both  may  find  scope  for  operation  under 
proper  circumstances.  A  probate  Judge  may 
become  informed  of  the  breach  of  the  law  on 
the  part  of  a  druggist  holding  a  permit  from 
many  sonrcea  He  may  choose  to  act  upon 
his  own  motion  upon  the  Information  thus 
derived.  Such  action  is  authorized  by  the 
provision  contained  in  the  body  of  the  law. 
On  the  other  hand,  he  may  not  be  possessed 
of  any  Information  concerning  the  Infrac- 
tion of  the  law  by  the  druggist  or,  being 
informed  concerning  such  Infraction,  may  not 
choose  to  act;  but,  when  the  petition  which 
is  provided  for  as  above  indicated  is  pre- 
sented to  him,  he  Is  thereupon  compelled  to 
act,  and,  acting  either  for  or  against  the 
revocation  of  the  permit,  there  may  be  an 
appeal  from  such  action.  It  is  a  matter  of 
the  commonest  knowledge  that  the  prohibi- 
tion of  illegal  sale  of  intoxicating  liquors  has 
come  to  be  the  settled  policy  of  the  state; 
that  the  very  act  of  the  lawmakers  for  the 
past  quarter  of  a  century  lias  been  toward 
the  strengthening  of  the  law,  rather  than  its 
weakening;  and  we  may  well  conceive  that 
the  purpose  of  the  act  in  question  was  to 
compel  action  on  the  part  of  an  unwilling 
probate  Judge,  rather  than  to  take  away  dis- 
cretion from  a  willing  one.  W'e  do  not  deny 
that  two  provisions  of  a  statute,  even  though 
found  in  the  same  section,  might  be  so  in- 
consistent as  that  the  one  would  be  made 
inoperative  by  the  other;  but  certainly  the 
rule  in  such  a  case  could  not  be  less  strin- 
gent than  the  rule  as  to  repeals  by  implica- 
tion, to  wit  that  the  implication  must  be  a 
necessary  one,  and  that  the  two  provisions 
could  in  no  form  or  place  operate  together. 
If  such  were  the  case  here,  we  might  well 
doubt  whether  the  last  provision,  to  wit  the 
one  requiring  a  petition,  was  not  inoperative, 
rather  than  the  first  because  there  is  found 
the  explicit  proviso  that  the  requirements  in 
the  matter  of  a  petition  should  not  be  con- 
strued so  as  to  prevent  the  probate  Judge 
from  canceling  a  permit  on  his  own  motion. 
It,  however,  is  not  our  duty  to  inquire  wheth- 
er the  different  provisions  of  the  law  are 
logical,  sensible,  rational,  or  even  harmoni- 
ous, but  whether  they  are  so  repugnant  as 
that  both  cannot  stand  together.    If,  for  any 
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purpose  or  under  any  circumstances,  their 
proTisions  can  both  find  scope  for  action,  we 
must  give  efficacy  to  both.  "If  the  provi- 
sions of  the  old  act  and  the  new  can  be 
reconciled  by  any  possible  mode  of  Inter- 
pretation or  construction — if  the  old  act  and 
the  new  can  both  be  given  force  and  effect 
according  to  their  terms  and  under  any  cir- 
cumstances— ^then  it  sliould  never  be  held 
that  one  overturns  and  destroys  the  other, 
but  both  should  be  given  full  force  and  ef- 
fect" Stephens  v.  Ballon,  27  Kan.  601;  Hor- 
naday  v.  State,  63  Kan.  499,  65  Pac.  656; 
Noecker  v.  Noecker,  66  Kan.  347,  71  Pac. 
815. 

Counsel  urge  that  a  power  to  do  a  thing 
cannot  be  granted  by  a  proviso.  This  Is  very 
true,  but  counsel  overlook  the  fact  that  this 
discretionary  power  is  not  granted  to  the 
probate  judge  by  the  quoted  proviso.  It  Is 
found  in  the  body  of  the  act.  The  quoted 
proviso  only  serves  to  explain  and  limit  the 
operation  of  the  provisions  of  that  portion 
of  the  act  providing  for  a  petition,  and  to  the 
action  of  the  probate  Judge  thereunder. 

Counsel  argues  with  much  vigor  that,  if 
the  clause  giving  the  probate  Judge  discre- 
tion shall  stand,  a  conflict  might  arise  be- 
tween him  and  the  district  court;  that,  when 
an  order  of  the  probate  Judge  had  been  re- 
versed on  appeal,  the  probate  Judge  might  In- 
voke his  discretionary  power,  and  again  in- 
terfere. The  possibility  that  such  a  conflict 
might  arise  affords  no  reason  to  declare  so 
plain  a  provision  of  the  statute  Inoperative. 
A  sufficient  answer  would  be  that  It  might 
not  occur. 

We  are  clearly  of  the  opinion  that  a  pro- 
bate Judge  has  jurisdiction,  under  the  law  as 
it  now  stands,  to  revoke  a  druggist's  permit 
at  any  time,  In  his  discretion,  and.  If  so,  he 
may  do  this  upon  the  petition  of  one  or  more 
petitioners,  as  was  done  In  this  case;  that 
the  order  of  the  probate  Judge  of  Shawnee 
county  revoking  Lake's  permit  was  in  per- 
fect accord  with  the  law,  and  binding  upon 
the  county  clerk,  so  that  he  could  not  legally 
Issue  to  Lake  the  blank  book  of  affidavits. 

Counsel  further  contends  that  Lake,  being 
engaged  In  the  legitimate  business  of  selling 
liquors  for  the  excepted  constitutional  pur- 
poses, cannot  be  denied  a  permit  so  to  do, 
or,  having  such  permit,  cannot  be  deprived 
of  it;  that,  as  a  matter  of  right,  he  may 
carry  on  any  legitimate  and  lawful  business, 
uninterfered  with  by  the  arbitrary  discre- 
tion of  any  one:  and  that  the  law.  as  we 
have  hereinbefore  construed  it  to  be,  is  there- 
fore unconstitutional.  This  contention  has 
heretofore  been  decided  by  this  court  ad- 
versely to  this  view.  State  v.  Dureln,  78 
Pac.  152. 

We  are  of  the  opinion  that  the  action  of 
the  probate  judge  in  revoking  the  permit  held 
by  Ijike  was  in  all  respects  regular  and  full.v 
autliorlzed  by  law.  This  being  so.  Lake  had 
no  right  to  be  furnished  witli  the  books  of 
blank  affidavits  by  the   county  clerk,  and 


hence  the  order  and  decree  of  the  district 
court  directing  the  county  clerk  to  do  so 
was  erroneous,  and  its  action  will  be  re- 
versed.   All  the  Justices  concurring. 


YOUNG  V.  IRWIN. 
(Supreme  Court  of  Kansas.     Feb.  11.  190.5.) 

APPEAL— REVIEW— PROVINCE   OF  JTIRT— CON- 
FLICTINO  EVIDENCE. 

1.  Before  an  assijniment  of  error  resting  upon 
an  examination  of  the  evidence  can  he  con- 
sidered, the  record  iniist  siiow  tliat  all  the  evi- 
denoe  has  been  preserved ;  and,  while  the  better 
practice  requires  this  to  be  done  by  a  specific 
recital  to  that  effect,  such  an  allegation  is  not 
essential.  Other  recitaU  embracing  a  continu- 
ous narrative  from  which  it  fairly  appears  that 
all  the  evidence  has  been  preserved  will  be  held 
sufficient. 

2.  It  is  the  province  of  a  jury  to  reconcile 
conflicting  evidence,  and  in  so  doing  they  may 
call  into  e.\ercise  their  own  experience  and  gen- 
eral knowledge. 

3.  The  weight  and  size  of  a  lot  of  bogs  was 
in  controversy.  Two  witnesses  testified  con- 
cerning this,  varying  quite  largely.  The  ver- 
dict conformed  to  tlie  estimate  of  neither.  Held, 
that  tliese  facts  do  not  present  a  case  of  a  ver- 
dict not  suMtained  by  the  evidence,  but  one 
where  conflicting  evidence  has  been  reconciled. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Washington 
County;  Hugh  Alexander,  Judge. 

Action  by  William  Irwin  against  P.  C. 
Young.  Judgment  for  plalntlflC,  and  defend- 
ant brings  error.    Affirmed. 

T.  P.  Honey,  for  plaintiff  In  error.  Charles 
Smith,  for  defendant  In  error. 

CUNNINGH.A.M,  J.  The  only  assignment 
of  error  in  this  case  Is  that  the  verdict  Is 
not  sustained  by  the  evidence.  The  defend- 
ant In  error  Insists  that  we  cannot  look  into 
this,  for  the  reason  that  the  record  does  not 
show  that  all  of  the  evidence  Is  preserved. 
There  is  no  specific  averment  to  that  effect 
found  in  the  record.  Introducing  the  trial 
of  the  question  of  fact,  the  record  contains 
this:  "Thereupon,  to  maintain  the  issues  on 
his  part,  the  plaintiff  Introduced  his  evidence 
as  follows."  Then  follows  the  testimony 
given  by  a  named  witness,  at  the  close  of 
which  the  witness  was  excused.  Following 
Immediately  In  the  record  is  this:  "There- 
upon [another  named  witness]  Is  called  as 
a  witness  on  behalf  of  the  plaintiff,  and  tes- 
tified as  follows."  This  formula  Is  used 
through  all  of  the  testimony  on  behalf  of 
the  plaintiff,  and  at  Its  close  Is  found  this: 
"Thereupon  the  plaintiff  rests,  and,  to  main- 
tain tlie  issues  on  his  part,  the  defendant 
Introduced  his  evidence  as  follows."  The 
same  formula  is  used  In  Introducing  each  of 
defendant's  witnesses,  and  at  the  close  of 
all  the  evidence  Is  found,  "Thereupon  both 
plaintiff  and  defendant  rests,"  which  Is  fol- 
lowed immediately  by  this:  "Thereupon  the 
court  Instructs  the  jury  in  writing  as  to  the 
law  in  this  case."  It  appears  from  all  of 
this   that  the  proceedings   were  connected 
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and  continuous,  and  It  excludes  the  idea  that 
any  evidence  was  produced,  not  found  in  the 
record.  We  think  that,  where  it  fairly  ap- 
pears from  all  of  the  recitals  of  the  record 
that  all  of  the  evidence  is  there  found,  an 
explicit  statement  to  that  effect  need  not  be 
incorporated  in  the  record.  It  would  be, 
];)erhap8,  the  better  practice  explicitly  to 
state  the  fact  so  as  to  exclude  all  doubt; 
but  we  think,  under  the  recitations  of  this 
record,  that  the  fact  Is  fairly  Inferable,  and 
the  record  sufficient  to  present  the  point 

The  action  was  one  to  recover  the  price 
of  a  certain  number  of  hogs  belonging  to 
the  plaintiff  below,  which  it  was  claimed  the 
<Iefeudant  below  (plaintiff  in  error)  had  con- 
verted to  his  own  use.  A.  sharp  conflict  in 
the  evidence  between  the  parties  is  found. 
The  question  here  presented,  and  as  pre- 
sented below  upon  the  motion  for  a  new 
trial,  as  shown  by  the  record,  is  as  follows: 
"The  only  contention  made  by  the  defend- 
ant was  that  the  evidence  did  not  justify 
the  verdict  rendered;  that,  If  the  weights 
and  sizes  of  the  bogs  were  as  claimed  by 
the  plaintiff,  the  verdict  should  have  been 
for  much  more  than  it  was,  and.  If  weights 
and  sizes  of  bogs  were  as  claimed  by  the 
defendant,  the  verdict  was  for  much  more 
than  It  should  have  been;  that  the  Jury, 
under  the  evidence,  had  no  right  to  arrive 
at  any  weights  or  sizes  intermediate  to  the 
claims  of  the  parties  as  shown  by  the  evi- 
dence." It  is  now  claimed  that,  because  the 
verdict  did  not  respond  to  the  estimate  of 
cither  of  the  witnesses,  therefore  it  is  not 
sustained  by  any  evidence.  This  Is  a  case, 
not  of  lack  of  evidence,  but  of  conflict  of 
evidence.  In  such  a  case  it  is  the  peculiar 
province  of  the  Jury  to  arrive  at  what  may 
seem  to  them,  from  all  of  the  evidence,  a 
Just  verdict,  and  in  so  doing  they  may  call 
upon  their  own  experience  and  general 
knowledge  (M.  R.  R.  v.  Richards,  8  Kan. 
101;  Graver  v.  Homburg,  26  Kan.  04),  and 
may  well  take  Into  consideration  the  peculiar 
Interest  of  any  witness  in  the  matter  con- 
cerning which  he  testifies.  The  jury  may 
well  say  that  this  witness,  incited  thereto 
by  his  interest,  has  made  his  estimate  of  val- 
ue, weight,  or  size  too  high,  or  this  one  too 
low,  and  that  the  more  correct  estimate  lies 
in  a  mean  between  them. 

We  discover  no  error  In  this  record.  The 
Judgment  will  be  affirmed.  All  the  Justices 
concurring. 


HIGGINS  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 

(Supreme  Court  of  KansaK.     Fob.  11,  lOOo.) 

INJURY  TO    EMPL0Y£— NEGLIGENCE   OF   FELLOW 
SERVANT— DEMUBRER   TO    EVIDENCE. 

1.  In  making  up  a  frpight  trnin  in  the  night- 
timp  ttip  conHuPlor.  who  lind  Inisiness  elsfwhere, 
KBve  the  switch  lis-t  to  the  rear  hrakeman,  who. 
in  co-operation  with  the  head  hrakeman,  proceed- 
ed to  select  certain  cnrs  in  the  3'ard  and  put 
them  into  the  train.  The  rear  hrakeman  took 
the  lead  in  the  switching  operations,  in  select- 


ing cars,  and  irivinf;  signals,  and  in  this  connec- 
tion it  was  his  duty  to  cut  off  cars  and  adjust 
switches,  while  it  was  the  duty  of  the  head 
hrakeman  to  ride  the  cars  when  kicked  or  mov- 
ed, and  to  set  the  brakes  and  stop  the  cars  at 
the  proper  places.  A  car  was  switched  in  upon 
a  track,  .ina  the  rear  hrakeman,  who  was  near 
the  owitch  when  the  car  was  kicked,  said  to  the 
head  hrakeman,  "Liet  it  roll,"  meaning  that  it 
was  not  necessary  to  ride  or  stop  it.  The  head 
hrakeman  also  thought  it  was  unnecessary.  It 
rolled  past  the  switch,  but  not  far  enough  so 
that  n  man  riding  on  the  side  of  another  car  on 
the  adjacent  track  could  safely  pass.  When  the 
second  car  was  kicked  down  on  the  adjacent 
track,  the  rear  hrakeman  ordered  the  head 
hrakeman  to  ride  it,  and  while  doing  so  he 
collided  with  the  first  car,  was  knocked  down 
and  injured.  The  rear  hrakeman  was  close 
enough  to  the  misplaced  car  to  have  seen  the 
danger,  and  the  head  brakeman  was  not,  but  if 
he  had  accompanied  the  car  he  could  have  seen 
that  it  was  not  "in  the  clear,"  and  observed  the 
danger  of  passing  it  In  an  action  to  recover 
for  ihe  injury  it  is  held  that  the  two  employes 
were  fellow  brakemen,  each  with  his  own  du- 
ties to  perform  ;  that  the  rear  brakeman  did 
not  represent  the  company,  nor  stand  in  such 
relation  as  to  make  him  the  superior  of  the 
head  hrakeman;  that  under  the  testimony  of 
the  plaintiff  the  injury  was  due  to  his  own  neg- 
lect of  duty,  and  that  the  demurrer  to  his  evi- 
dence was  properly  sustained. 

Johnston,  C.  J.,  and  Clark  A.  Smith,  J.,  dis- 
senting. 

(Syllabus  by  the  C!onrt.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  James  Hlggins  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Kellogg  &  Madden,  for  plaintiff  in  error. 
A.  A.  Hiu-d  and  O.  J.  Wood,  for  defendant 
In  error. 


JOHNSTON,  C.  J.  Jamee  Hlggins  brought 
this  action  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company  to  recover  dam- 
ages alleged  to  have  been  sustained  through 
the  negligence  of  the  company.  At  the  first 
trial  he  secured  a  verdict  of  $25,000,  but  the 
court,  deeming  the  award  to  be  excessive, 
set  the  verdict  aside,  and  granted  a  new 
trial.  At  the  second  trial,  and  at  the  close 
of  the  evidence  presented  on  behalf  of  plain- 
tiff, the  court  sustained  a  demurrer  to  his 
evidence,  and  gave  Judgment  for  defendant. 
Hlggins  was  employed  by  the  company  as  a 
brakeman,  and  had  been  In  its  service  two 
months  prior  to  the  time  he  was  hurt.  On 
the  night  of  September  18,  1901,  a  freight 
train  ran  into  Florence,  manned  by  a  crew 
composed  of  an  engineer,  a  fireman,  a  con- 
ductor, a  rear  brakeman,  named  Herrod,  and 
Hlggins,  who  was  acting  as  head  brakeman. 
Several  cars  were  to  be  picked  up  there  and 
put  Into  the  train.  The  conductor,  having 
business  at  the  <^ce,  turned  the  switch  list 
over  to  the  rear  brakeman,  from  which  he 
selected  the  cars  to  be  taken,  and  with  the 
help  of  Hlggins  he  proceeded  to  make  up  the 
train.  Two  cars  were  selected,  and,  in  order 
to  proi>erly  place  them  in  the  train,  it  be- 
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came  necessaiy  to  put  them  on  different 
tracks.  Herrod  cut  one  car  loose,  and  sig- 
naled the  engineer  to  kick  it  in  on  track  No. 
2.  When  the  kick  was  given,  and  Higgins 
was  about  to  mount  the  car  for  the  purpose 
of  stopping  it  at  the  proper  i^ace,  Herrod 
said,  "Let  it  roll,"  and  in  obedience  to  this 
direction  Higgins  did  not  accompany  the 
car.  It  was  pushed  down  on  track  Xo.  2, 
but  its  momentum  was  not  sufficient  to  car- 
ry it  far  enough  to  let  the  next  car  pass 
safely  in  on  track  No.  3.  Hen-od  then  cut 
off  the  second  car,  went  down  and  opened 
the  switch  for  track  No.  3,  and  directed  that 
the  car  should  be  kicked  in  on  that  track. 
When  the  kick  was  made  he  In  effect  di- 
i-ected  Higgins  to  climb  up  on  the  car  and 
spot  it;  that  is,  to  ride  it  down  and  set  the 
brake  when  it  reached  the  proper  place  on 
track  No.  3.  The  expression  he  used  was, 
"There  it  is ;  catch  it."  Following  the  direction, 
Higgins  started  to  climb  the  moving  car,  but 
before  he  reached  the  top  he  was  struck  by 
the  car  on  track  No.  2,  knocked  down,  and 
the  backing  engine  ran  over  him,  cutting  off 
both  of  his  legs.  The  car  on  track  No.  2  was 
not  "in  the  clear";  that  is,  it  was  not  pushed 
far  enough  down  to  allow  the  other  car, 
with  a  man  climbing  up  the  side  thereof,  to 
pass  safely  in  on  track  No.  3.  Herrod  was  at 
the  switch,  near  the  misplaced  car.  Higgins 
was  about  70  feet  away  when  it  stopped, 
and  the  same  distance  away  when  the  other 
car  which  he  attempted  to  ride  was  kicked 
down — too  far  to  be  able  to  see  that  the  flret 
car  was  not  "In  the  clear."  The  night  was 
dark,  and  each  of  the  men  carried  a  lan- 
tern. The  negligence  relied  on  for  a  recov- 
ei"y  was  the  failure  of  Herrod,  who  was  In 
charge  of  the  switching  operations,  to  see 
that  the  car  on  track  No.  2  was  "in  the  clear" 
before  the  other  car,  which  Higgins  was  di- 
rected to  climb,  was  kicked  down.  No  neg- 
ligence was  attributed  to  the  engineer  or  oth- 
er employes. 

The  theory  of  the  plaintiff  is  that,  in  the 
absence  of  the  conductor,  Herrod  was  in 
charge  of  the  work.  He  selected  the  cars 
to  be  moved,  and  gave  the  signals  to  the 
engineer.  He  gave  directions  to  Higgins. 
who  obeyed  them,  as  it  was  his  duty  to  do, 
When  the  car  was  kicked  in  on  track  No.  2, 
Higgins  was  told  to  "let  it  roll,"  which 
meant  that  he  was  not  to  ride  or  accompany 
it  to  the  stopping  place.  Herrod  not  only 
gave  this  direction,  but  he  was  at  the  switch, 
near  the  place  where  the  car  8topi)ed,  and 
where  be  could  and  should  have  seen  that  it 
was  not  "in  the  clear,"  while  Higgins  was 
70  feet  away,  where  he  could  not  see  the 
danger,  and  trusted  to  Herrod  to  give  warn- 
ing of  any  dangers  that  might  exist  wliere 
he  stood.  The  railway  company  contends, 
and  the  court  below  held,  that  Herrod  was 
not  the  sui>erior  of  Higgins.  was  not  vested 
with  such  authority  and  control  as  to  require 
Higgins  to  obey  orders,  and  that  any  orders 
given  by  Herrod  did  not  change  their  rela- 


tions, nor  excuse  Higgins  from  iterforming 
the  duties  of  his  position. 

Was  the  court  Justified  in  taking  the  case 
from  the  Jury?  Was  there  testimony  tend- 
ing to  show  negligence  on  the  part  of  Her- 
rod for  which  the  railway  company  was  lia- 
ble? Of  course.  If  there  was  testimony  fair- 
ly tending  to  show  negligence  and  liability, 
the  case  should  have  been  submitted  to  the 
Jnry;  but  the  court  is  of  the  opinion  that  the 
plaintiff's  own  testimony  was  such  as  to 
preclude  a  recovery.  Herrod  did  not  repre- 
sent the  company  In  such  a  way  as  to  make 
him  the  superior  of  Higgins.  They  were 
fellow  brakemen,  and  each  had  his  own  du- 
ties and  tasks  to  perform.  While  Herrod 
had  the  switch  list,  made  selection  of  cars, 
gave  signals,  and  to  that  extent  took  the 
lead,  there  were  certain  duties  required  of 
Higgins  which  belonged  to  him  exclusively, 
without  regard  to  any  rule  of  suiierlorlty. 
Herrod's  duty  was  to  cut  off  cars  and  ad- 
Just  switches,  while  Higgins  was  the  field 
man,  whose  duty  was  to  ride  the  switched 
cars  and  set  the  brakes,  or,  in  the  language 
of  the  road,  "to  spot  them."  If  he  had  rid- 
den the  car  which  was  kicked  down  on  track 
No.  2,  as  he  should  have  done,  he  would 
have  seen  that  it  was  not  "in  the  clear"  and 
have  known  that  the  other  car  which  he 
undertook  to  ride  could  not  safely  pass.  In 
his  testimony  Higgins  stated  that  he  was 
required  to  ride  all  cars  that  needed  riding, 
that  he  was  to  exercise  his  Judgment  in  de- 
termining whether  it  was  necessary  to  ride 
a  switched  car,  and  that  he  did  not  ride 
the  car  in  question  because  he  thought  It 
unnecessary  to  do  so.  There  was,  in  fact, 
no  necessity  of  setting  the  brakes  to  stop 
the  car.  It  would  have  rolled  no  further 
If  he  had  ridden  it.  The  trouble  was  that 
it  did  not  run  far  enough,  and  that  there 
was  not  room  enough  for  a  car  to  pass  on 
the  next  track.  It  is  true  that  Herrod  told 
him  to  "let  it  roll,"  but  that  did  not  relieve 
him  from  the  performance  of  his  own  duty, 
nor  was  It  an  assumption  of  such  duty  by 
Herrod.  It  was  no  more  than  an  expression 
of  opinion  that  the  car  would  not  roll  too 
far,  and  it  appears  from  the  testimony  that 
It  was  ao  opinion  in  which  Higgins  shared. 
A  different  question  would  be  presented  if 
the  car  had  been  kicked  too  hard,  and  was 
going  too  far,  and  injury  had  resulted  from 
the  failure  to  stop  it.  In  such  case  It  might 
possibly  be  said  that  the  order  of  Herrod 
to  "let  it  roll"  prevented  Higgins  from  stop- 
ping It  at  the  right  place.  It  was  his  duty, 
rather  than  Herrod's,  to  see  that  the  cars 
were  stopped  at  the  proper  places.  It  is  not 
shown  that  Herrod  observed  that  the  car 
was  not  "in  the  clear,"  but,  even  if  he  should 
have  seen  that  it  did  not  reach  a  safe  place, 
it  was  no  less  the  duty  of  Higgins,  who  was 
fielding  the  cars,  to  observe  the  location  of 
the  car  and  the  peril  of  passing  It.  The 
injury  which  was  suffered  therefore  appears 
to  have  been  due  to  his  own  neglect 
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Tb«  trial  conrt  baaed  Ita  rollns  In  part 
on  the  gronnd  tbat  the  negligence  of  Herrod, 
U  be  waa  negligent,  vaa  not  the  proximate 
cause  of  the  Injnry,  that  the  Injury  was  In 
fact  caused  by  the  coming  of  the  engine 
which  ran  over  plalntlfT,  and  that  aa  this 
was  an  Independent,  Intervening  agency  than 
the  one  charged  In  the  petition,  no  recovery 
could  be  had.  The  court  la  unable  to  ap- 
prove of  this  view,  but,  holding  that  the 
Injury  resulted  from  plaintiff's  own  want  of 
care,  rather  than  that  of  the  railway  com- 
pany, the  ruling  of  the  trial  court  nrast  be 
sustained. 

Judgment  affinned. 

WM.  H.  SMITH,  CUNNINGHAM.  BURCH, 
QBEGNE,  and  MASON,  3J.,  concurring. 

JOHNSTON,  a  J.  (dissenting).  In  the 
foregoing  opinion  I  have  attempted  to  state 
the  views  of  the  majority  of  the  court,  but 
I  am  unable  to  concur  in  the  conclusions 
reached.  If  the  testimony  of  the  plaintiff, 
whether  weak  or  strong,  tended  to  support 
his  cause  of  action,  it  should  have  been 
submitted  to  the  Jury.  Upon  the  demurrer 
every  part  of  his  evidence  which  tended  to 
establish  his  case  should  have  been  taken 
as  true,  and  every  reasonable  inference 
should  have  been  allowed  in  bis  favor,  and 
if,  when  viewed  in  the  light  most  favorable 
to  plaintiff,  it  fairly  tended  to  sustain  his 
theory,  the  court  was  without  authority  to 
take  the  case  from  the  Jury.  Christie  t. 
Barnes,  33  Kan.  317,  6  Pac.  699;  Rogers  r. 
Hodgson,  4e  Kan.  276,  20  Pac.  732;  Beaver 
T.  Railroad  Co.,  66  Kan.  614,  43  Pac.  1136. 
The  testimony  of  plaintiff,  as  I  read  it  puts 
Herrod  in  the  place  of  the  conductor  and  in 
control  of  tlie  switching  operations  in  mak- 
ing up  the  train.  The  order  to  "let  It  roll- 
meant  that  Hlgglns  should  not  come  down 
with  the  car,  and  I  ttdnk  he  was  Justified 
in  obeying  the  order.  It  la  true  be  stated 
that  in  his  Judgment  it  was  not  necessary 
for  him  to  ride  the  car  for  the  purpose  of 
stopping  it  and  it  was  not  He  was  only 
required  to  do  that  when  it  was  necessary 
to  set  the  brakes  to  keep  the  cars  from  run- 
ning too  far.  Both  of  the  brakemen  were 
right  in  thinking  that  the  car  would  not  run 
too  far.  It  did  not  run  far  enough,  and 
when  it  stopped  short  of  safety  Herrod  was 
within  reach,  and  could  have  seen  that  it 
was  not  "in  the  clear,"  and  that  Hlgglns 
could  not  safely  ride  the  other  car  past  it 
Hlgglns  was  70  feet  away,  where  he  could 
not  see  the  danger.  He  was  out  of  sight 
of  the  misplaced  car  because  of  Herrod's  or- 
der. Whose  duty  was  it  to  see  ttiat  the  car 
was  "in  the  clear"?  That  was  the  turning 
point  In  the  case.  It  did  not  depend  upon 
whose  duty  It  was  to  stop  the  car  by  the  set- 
ting of  brakes.  Hlgglns  stated  that  it  waa 
his  duty  to  field  the  cars  when  they  needed 
fielding,  but  ha  also  testified  that  It  was  the 


duty  of  the  one  nearest  a  ear  to  see  that  It 
was  "in  the  clear."  Herrod  was  nearest  to 
the  obstructing  car,  and  where  be  could  and 
should  have  seen  that  it  was  not  "In  the 
clear."  According  to  this  testimony,  then, 
the  duty  to  observe  rested  on  Herrod,  and 
wlien  he  directed  Hlgglns  to  ride  the  other 
car  down,  without  pushing  the  obstructing 
car  farther,  or  without  warning  Hlgglns  be- 
fore be  was  swept  off  and  injured,  he  was 
culpably  negligent  Under  the  testimony 
Hlgglns  had  a  right  to  assume  that  Herrod 
would  perform  the  duty  of  seeing  that  the 
car  was  "in  the  clear"  and  that  there  waa 
room  for  Hlgglns  to  safely  ride  past  it 
Herrod  had  a  lantern,  and  could  have  seen 
the  obstruction  and  have  warned  Hlgglns  of 
It  and  his  failure  in  this  particular  was 
negligence,  whether  he  Is  regarded  as  a 
superior  or  only  as  a  fellow  servant  of  Hlg- 
glns. If,  under  the  testimony,  there  is  a 
question  of  fact  as  to  whether  Herrod  or 
Hlgglns  shinld  have  observed  that  the  ear 
was  not  "in  the  clear,"  it  was  exclusively 
one  for  the  Jnry  to  decide.  If  It  was  a  dis- 
putable fact,  under  the  testimony,  as  to 
whether  Herrod  was  in  control  for  the  time 
being,  and  that  his  orders  were  to  be  obeyed 
by  Hlgglns,  the  decision  of  that  question, 
too,  was  within  the  province  of  the  Jury. 
In  assuming  to  decide  these  questions  of  fact 
the  trial  conrt  usurped  the  functions  of  the 
jury.  As  there  were  some  weak  places  and 
inconsistencies  In  Hlgglns*  testimony,  the 
Jury  might  have  found  for  the  defendant 
but  the  plaintiff  was  entitled  to  have  the  testi- 
mony submitted  to  and  weighed  by  the  Jury. 
I  am  authorized  to  say  that  Mr.  Justice 
CLARE  A.  SMITH  Joins  In  this  dissent 


(70  Kan.  g40> 
CITY  OP  TOPEKA  t.  KERSCH. 

(Supreme  Court  of  Kansas.    Feb.  11,  1903.> 

APPEAI.— VIOLATION    OF    ORDINAKCK  —  COHVIO- 
TION— COMMON    NUISANCE— BVIDE.'«CE—VKa- 

DicT— LEGALrrr  or  arrrst— waiver. 

1.  A  prosecution  for  violating  a  city  ordi- 
nance was  had  in  the  policp  court  of  a  city  of 
the  first  class  before  an  acting  police  judge  on 
a  verbal  charge  preferred  by  a  policeman  for  an 
offense  committed  in  his  presence.  Tbe  charge 
was  entered  in  the  docket  of  the  police  judge, 
with  the  names  of  the  witnesses  for  the  dty,  to- 
gether with  the  judgment  of  the  court  Held, 
that  a  transcript  of  the  docket,  certified  to  by 
the  regular  police  Judge,  waa  sufBcient  to  give 
the  district  court  jarlsdlction  of  the  case  on 
appeal. 

2.  A  verbal  complaint  in  tbe  police  conrt  of  • 
dty  of  the  first  daas  charged  defendant  with  as- 
sisting in  keeping  a  common  nuisance  under  tbe 
prohibitory  liquor  law.  There  being  no  acces- 
sorlra  In  misdeinpanors.  proof  that  the  accused 
committed  the  oifense  unaided  by  any  other  per- 
son justified  a  conviction, 

8.  A  complaint  of  tbe  kind  referred  to  above 
charged  that  defendant  assisted  in  committing 
a  common  nuisance  in  a  back  room  on  tbe  first 
floor  of  a  tTCo-story  building  No.  708  Kansas 
avenue.  The  verdict  found  d<'f<>ndant  guilty  of 
maintaining  a  nuisance  at  708  Kansas  avoiae^ 
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"r8  claimed  in  ftp  prospoution."  The  particu- 
lar room  was  described  by  witnesses  for  the 
city,  and  the  court  referred  to  it  in  the  instruc- 
tions as  the  "pliice  described  in  the  evidence." 
Held,  tliat  in  the  absence  of  a  written  com- 
plaint the  court  wa.«i  justified  in  the  reference  it 
made  to  the  place  where  the  offense  was  com- 
mitted, and  that  the  verdict  was  responsive  to 
the  charge. 

4.  A  defendant  arrested  on  view  for  a  misde- 
meanor committed  in  the  pvp.sence  of  a  police 
ofiScer  without  warrant  attacked  the  constitu- 
tionality of  section  813,  Gen.  St.  1001,  author- 
izing such  arrest  after  couvictiou  in  the  police 
court  and  after  appeal  to  the  district  court  and 
trial  there  on  the  merits.  /Icld.  that  any  ob- 
jection to  the  legality  of  the  an-est  was  waived. 
The  State  v.  Blackman.  .')  Pac.  173.  32  Kan. 
«15,  and  The  State  v.  Bjorkland,  8  Pac.  301,  34 
Kan.  377,   followed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  SUawnee 
County;  Z.  T.  Hazen,  Judge. 

Tony  Kersch  was  convicted  of  violating 
an  ordinance  of  the  city  of  Topeka,  and  ap- 
peals.   Atttmied. 

G.  C.  Clemens  and  C.  A.  Majjaw.  for  ap- 
pellant. Chas.  F.  Spencer  and  W.  C.  Ral- 
ston, for  appellee. 

SMITH,  J.  Appellant  was  taken  Into  cus- 
tody on  view  of  tbe  commission  of  an  of- 
fense by  a  policeman  of  the  city  of  Topeka, 
and  brought  before  the  police  court  without 
process.  An  oral  complaint  was  made 
against  Mm  by  the  officer  charging  that  on 
or  about  July  3,  1903,  iu  a  back  room  on  the 
first  floor  of  a  two-story  building  Xo.  708 
Kansas  avenue,  defendant  did  unlawfully 
assist  In  keeping  and  maintaining  a  place 
where  spirituous,  malt,  vinous,  fermented, 
and  other  intoxicating  liquors  were  sold, 
bartered,  and  given  away,  and  where  per- 
sons were  permitted  to  resort  for  the  pur- 
j>ose  of  drinking  such  Intoxicating  liquors  as 
a  beverage,  and  where  Intoxicating  liquors 
were  kept  for  sale,  barter,  and  delivery, 
without  a  permit,  etc.,  in  violation  of  the 
ordinances  of  the  city.  Appellant  was  found 
guilty,  a  fine  imposed,  together  with  a  sen- 
tence of  Imprisonment.  He  appealed,  giv- 
ing bond  In  the  sum  of  $500.  The  tran- 
s(Tlpt  sent  up  showed  that  appellant  was 
con\-lcted  before  M.  L.  Fields,  acting  police 
Judge.  It  was  certified,  however,  thus: 
"This  is  to  certify  that  the  within  and  fore- 
going Is  a  full,  true,  complete,  and  perfect 
copy  of  the  proceedings  had  before  me  In 
the  above-entitled  cause  as  appears  In  my 
docket  17  at  page  150.  Witness  my  hand 
and  seal  this  24  day  of  July,  1903.  Clad 
Hamilton,  Police  Judge."  In  the  district 
court  Kersch  moved  to  dismiss  the  action 
for  the  reason  that  the  transcript  did  not 
show  that  he  was  charged,  tried,  or  convict- 
ed in  the  police  court  of  any  offense  against 
the  ordinances  of  the  city.  The  motion  w^as 
overruled.  He  renewed  the  motion  after 
the  jury  was  sworn  to  try  tli»  case.  The 
Slime  ruling  was  mnde.  Before  the  Jury 
were   sworn,   defendant   objected   to   being 


placed  on  trial,  for  the  reason  that  there 
was  no  complaint  or  warrant  on  which  he 
could  be  tried.  This  objection  was  overrul- 
ed. We  suppose  this  motion  was  Intended 
to  attack  the  transcript  because  it  was  not 
legally  certified.  If  so,  it  was  far  from 
specific,  and  we  might  well  say  did  not  raise 
the  question.  The  transcript,  however,  was 
not  defective.  It  was  certified  to  by  the 
regular  police  Judge,  the  only  oflBcer  au- 
thorlzetl  to  do  so.  Appellant's  counsel  argue 
that,  their  client  having  been  tried  before 
a  special  or  acting  police  Judge,  the  pro- 
ceedings must  be  certified  by  him,  and  liken 
the  ease  to  a  settlement  of  a  bill  of  excep- 
tions by  a  Judge  pro  tem.  The  cases  are 
not  analogous.  Proceedings  on  appeal  from 
convictions  in  the  police  court  are  regulated 
by  section  807,  Gen.  St.  1001,  which  ap- 
plies the  law  respecting  procedure  before 
Justices  of  the  peace  to  appeals  from  the 
police  court.  All  that  Is  necessary  on  sucli 
appeal  Is  to  get  the  proceedings  before  the 
district  court,  which  appear  In  the  docket 
of  the  police  judge.  The  word  "proceed- 
ings" has  a  broad  meaning.  Drumm  v. 
Cessnum,  61  Kan.  407,  59  Pac.  1078.  Under 
the  theory  of  counsel  for  appellant,  if  tbe 
acting  police  judge  should  die  or  remove 
from  the  state,  there  could  be  no  app<>al. 
The  complaint  against  defendant  appearefl 
on  the  docket.  There  was  no  warrant.  A 
certified  copy  of  the  docket  entries,  together 
with  a  certificate  of  the  recognizance,  was 
all  that  the  law  required  to  give  the  district 
court  Jurisdiction  of  the  case.  Appellant, 
when  arraigned  in  the  police  court  did  not 
demand  to  have  a  complaint  filed  against 
him  under  oath,  to  which  he  was  entitled 
under  the  statute.  Gen.  St  1901,  $  813. 
Having  waived  the  filing  of  a  written  com- 
plaint, the  waiver  concluded  his  rights  there- 
to In  the  district  court  after  appeal.  The 
coujplalnt  could  not  be  changed  or  amended 
except  in  the  police  court.  City  of  Burling- 
ton V.  James,  17  Kan.  221.  Because  appel- 
lant was  charged  with  assisting  in  keeping 
and  maintaining  a  common  nuisance  It  Is 
urged  that  the  court  misdirected  the  jnr>- 
In  stating  that  he  was  on  trial  for  keeping 
and  maintaining  such  nuisance.  In  misde- 
meanors all  who  aid  or  assist  are  principals. 
The  law  recognizes  no  accessories.  The 
testimony  showed  that  Kersch  at  the  time 
of  his  arrest  was  serving  liquor  over  the 
bar  to  about  10  men.  He  had  no  hat  or 
coat  on,  and  was  actively  engaged  in  tbe 
work.  The  supply  of  liquor  was  ample. 
It  Is  insisted  that  no  intoxicating  liquors 
were  found  in  the  possession  of  appellant, 
and  hence  no  prima  facie  case  arose  under 
Gen.  St.  inoi,  S  2riOO.  We  think  there  was 
ample  proof  of  possession.  A  barkeeper 
serving  customers  with  Intoxicating  drinks 
has  possession  of  the  liquor  dlsiiensed,  at 
least  while  placing  It  on  the  bar.  The  court, 
by  proper  Instructions,  left  the  question  to 
the  Jury  whether  defendant  was  committing 
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the  offense  of  wbich  be  was  convicted  In 
the  preaeuee  of  the  officer  at  tbe  time  of  bis 
arrest. 

The  verdict  returned  by  the  Jury  found 
appellant  guilty  of  keeping  and  maintaining 
a  common  nuisance  at  number  708  Kansas 
avenue,  in  tbe  dty  of  Topeka,  on  July  3, 
1903,  "as  claimed  in  this  prosecntion."  Be- 
cause tbe  verbal  charge  specified  a  back  room 
on  tbe  first  floor  of  a  two-story  building  at 
No.  708  Kansas  avenue  as  tbe  place  of  tbe 
commission  of  tbe  offense,  It  is  urged  that 
tbe  verdict  was  not  responsive  to  the  charge, 
and  did  not  sustain  a  sentence  under  it. 
Tt  must  be  remembered  tliat  the  charge 
against  the  accused  was  not  in  writing.  He 
was  tried  on  the  verbal  statement  of  a  po- 
lice officer,  who  first  made  the  accusation 
in  the  presence  of  the  offender  in  the  police 
court,  and  afterwards  testified  under  oath 
to  the  charges  preferred.  It  wag  not  error 
for  the  court  to  refer  in  the  instructions  to 
"the  place  described  in  the  evidence"  when 
commenting  on  the  location  of  the  offense. 
By  falling  to  demand  a  written  complaint 
appellant  waived  technical  averments 
against  him,  and  cannot  now  be  heard  to 
complain  that  Information  respecting  the 
nature  of  his  offense  was  conveyed  to  bim 
verbally.  Of  the  general  scope  of  the  charge 
he  was  amply  informed  by  the  preliminary 
statement  of  the  officer.  The  details  were 
given  In  the  testimony. 

That  part  of  section  813,  Gen.  St  1901. 
which  authorizes  an  arrest  upon  view  com- 
mitted in  the  presence  of  a  police  officer 
without  warrant  is  attacked  as  unconstitu- 
tional because  In  violation  of  section  15  of 
tbe  BUI  of  Rights,  which  guaranties  security 
against  unreasonable  searches  and  seizures, 
and  for  other  constitutional  reasons.  This 
record  does  not  present  a  case  for  the  con- 
sideration of  the  question  urged.  The  reg- 
ularity of  tbe  appellant's  arrest  was  not 
challenged  in  the  police  court  or  the  dis- 
trict court.  When  convicted  In  the  police 
court,  he  entered  Into  a  recognizance  on 
appeal.  He  appeared  and  contested  the  case 
on  its  merits.  In  The  State  v.  Gleason,  32 
Kan.  245,  4  Pac.  363,  It  was  held  that  un- 
der section  15  of  the  Bill  of  Rights,  which 
provides  that  no  warrant  shall  be  issued  to 
seize  any  person  but  on  probable  cause,  sup- 
ported on  oath  or  affirmation  that  a  com- 
plaint or  Information  filed  in  tbe  district 
court  on  information  or  belief  charging  a 
misdemeanor  did  not  authorize  tbe  Issuance 
of  a  warrant  for  tbe  arrest  of  a  party  so 
charged.  In  The  State  v.  Blackman,  32 
Kan.  615,  5  Pac.  173,  a  defendant  convicted 
under  an  information  sworn  to  on  informa- 
tion and  belief  went  to  trial  on  the  merits 
without  making  any  objection  to  the  suffi- 
ciency of  the  information  or  Its  verification. 
It  was  held  that  be  bad  waived  all  defects. 
In  The  State  v.  BJorkland,  34  Kan.  377.  8 
Pac.  391,  the  court  went  further.  Informa- 
tions charging  offenses  under  the  prohibitory 


liquor  law  were  sworn  to  on  information 
and  belief.  Motions  were  made  to  quash 
the  warrants  after  defendant  bad  Altered 
Into  recognizance  for  bis  appearance.  It 
was  held  that,  as  the  party  was  not  held 
on  the  warrants,  they  had  spent  their  force, 
and  tbe  question  of  wrongful  arrest  was 
waived.  Tbe  same  ruling  wsis  made  In 
Junction  City  v.  Keeffe.  40  Kan.  273,  19 
Pac.  735.  That  a  conviction  was  bad  with- 
out a  written  complaint  does  not  Impair  the 
appellant's  constitutional  rights.  He  was 
entitled  to  a  written  complaint  on  demand, 
which  he  did  not  make.  This  court  has 
held  several  times  that  a  trial  by  Jury  may 
be  denied  in  the  police  court  if  there  are  no 
unreasonable  restrictions  on  the  right  to  ap- 
peal to  a  court  where  a  Jury  may  be  had  on 
demand. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


RAWLINGS  et  al.  v.  ARMEL  et  al. 

(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

OIL   1.EA8E— CONSTKUCTION — COVENANT  TO   PAT 
BENT— ABANDONMENT  BY  I-ESSEE— EVI- 
DENCE—KOBFEITURE. 

1.  Under  the  provisions  of  the  oil  and  gas 
lease  involved  in  this  suit,  the  lessee  had  the 
ri«lit  to  enter  upon  the  leased  premises  for  the 
purpose  of  explorntion,  and  to  operate  if  oil  or 
gas  wei-e  discovered,  but  no  estate  vested  in  the 
lessee  unless  such  minerals  were  found  and 
produced. 

2.  A  covenant  in  the  lease  in  question  to  pay 
rent,  after  a  fixed  date,  for  each  piece  of  land 
in  which  wells  had  not  been  drilled  and  operat- 
ed, was  not  dependent  upon  another  provision 
relating  to  the  time  in  which  drilling  should  be- 
gin, and  such  covenant  was  not  affected  by  ex- 
tensions of  the  time  in  which  drilling  might  be 
commenced. 

3.  The  preliminary  right  of  exploration  for 
gas  and  oil  under  the  lease  in  question  was  of 
such  a  character  that  it  might  be  lost  by  aban- 
donment without  the  lapse  of  time  prescribed 
by  the  statute  of  limitations. 

4.  The  question  of  whether  a  lessee  under  an 
oil  and  gas  lease  of  the  character  of  the  one 
involved  in  this  suit  has  abandoned  the  enter- 
prise is  one  of  fact,  depending  upon  intention 
and  conJuct. 

5.  Evidence  that  the  lessee  under  the  lease  in 
question  commenced  drilling  only  after  several 
extensions  of  time  had  been  granted,  ceased 
work  after  sinking  two  dry  wells,  removed  the 
CHsiiiR  from  such  wells  and  plugged  them,  re- 
moved its  material,  machinery,  and  tools,  wenr 
away  from  the  land,  and  neglected  to  pay  rent 
then  due,  is  sufficient  to  support  a  finding  of 
abandonment. 

0.  Whenever  an  abandonment  of  land  leased 
for  oil  and  gas  purposes  in  fact  occurs,  the  lease 
is  subject  to  cancellation:  and  a  subsequent 
tender  of  overdue  rent  will  not  restore  the 
lessee's  rights,  against  the  will  of  the  lessor. 

7.  A  general  forfeiture  clause  in  a  lease  of 
land  for  oil  and  gas  purposes  is  to  be  stt^tly 
construed  for  the  benefit  of  the  lessor,  and  the 
lease  may  be  forfeited  for  nonpayment  of  rent 
in  the  absence  of  a  stipulation  making  time  of 
the  essence  of  the  contract,  if,  under  all  the  cir- 
cumstances, it  would  not  be  inequitable  or  un- 
conscionable to  do  so. 


(Syllaboa  by  the  Court.) 
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Bitot  from  District  Court,  Allen  County; 
OBcar  Foust,  Judge. 

Action  by  John  H.  Armel  and  Georgia  J. 
Armel  against  R.  O.  RawUnga  and  others. 
Judgment  for  plaintiSs,  and  defendants  bring 
error.    Affirmed. 

The  plalntlfT  executed  and  delivered  to  the 
Kansas  &  Texas  Oil,  Gas  &  Pipe  Line  Com- 
pany a  gas  and  oil  lease  of  his  land,  certain 
provisions  of  which,  material  to  this  contro- 
versy, are  as  follows: 

"That  the  party  of  the  first  part,  for  and 
In  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained,  to  be  perform- 
ed and  kept  by  the  said  second  party,  does 
hereby  lease  and  let  unto  the  party  of  the 
second  part,  the  exclusive  right  for  two  years 
from  date  hereof  to  enter  upon  and  operate  for 
and  to  procure  oil  and  gas  upon  the  follow- 
ing descrlljed  premises,  situated  In  Allen 
County,  Kansas,  to  wit:    •    •    • 

"The  party  of  the  second  part  agrees  to 
deliver  to  the  party  of  the  first  part  one- 
eighth  C)Q  of  the  oil  realized  from  said  prem- 
ises In  tanks  at  the  well,  without  cost  to  him, 
•or  pay  the  market  price  therefor  in  cash  at 
the  option  of  the  first  party. 

"It  oil  or  gas  is  found  on  these  premises 
all  rights,  benefits  and  obligations  secured 
hereby  shall  continue  so  long  as  either  can  be 
procui"ed  in  paying  quantities  and  said  second 
party  are  operating  all  oil  wells. 

"If  gas  is  found  In  any  well  or  wells, 
first  party  is  to  liave  on  demand,  sufficient 
gas  for  his  own  use  on  said  farm  of  which 
said  premises  are  a  part  and  for  the  use  of 
his  tenants  free,  and  the  second  party  is  to 
have  the  remainder  and  shall  pay  the  first 
party  therefor,  One  Hundred  and  Fifty  Dol- 
lars ($130.00)  per  year  for  each  well  that  does 
not  yield  over  one  million  cubic  feet  of  gas 
per  day  and  for  each  additional  one  hundred 
thousand  feet  of  gns  that  such  well  shall 
produce  per  day  said  second  party  shall  pay 
to  the  said  first  party  fifteen  dollars  ($15.00) 
per  annum,  the  same  to  be  paid  annually 
In  advance  whether  the  same  be  used  or 
not.    *    •    • 

"In  case  no  oil  or  gas  well  be  drilled  within 
thirty  days  from  the  21  day  of  May,  1002,  on 
said  premises,  all  rights  and  obligations  un- 
der this  contract  shall  cease  at  the  option 
of  the  first  party,  unless  the  second  party 
shall  pay  to  the  first  party,  the  sum  of  fifty 
dollars  ($.j0.00)  on  or  before  twelve  o'clock  on 
June  20,  1902,  it  being  hereby  agreed  that 
such  payment  shall  entitle  the  second  party 
to  an  extension  of  thirty  days  to  the  time 
limit  to  begin  drilling  as  above  set  forth. 

"The  party  of  the  second  part  further 
agrees  to  be  operating  wells  on  each  tract  of 
land  herein  described  on  which  oil  or  gas 
is  found  in  paying  quantities,  within  two 
years  from  this  date  and  to  continue  to  op- 
erate the  same  until  said  wells  are  exhausted. 
And  to  pay  as  rental  of  said  lands  for  the 
uses  herein  specified  until  said  wells  are  so 
operated  the  sum  of  one  dollar  ($1.00)  per 


acre  per  annum  after  six  months  from  the 
21  day  of  May,  1002,  for  each  piece  of  land 
in  which  wells  have  not  been  drilled  and  op- 
erated, same  to  be  paid  in  advance  each  year. 

"Second  party  agjees  to  drill  not  less  than 
six  (6)  wells  on  said  premises  within  eight 
months  from  date  hereof  if  oil  is  found  In 
paying  quantities.    •    ♦    • 

"The  party  of  the  second  part  shall  have 
the  right  at  any  time  after  two  years.  If  oil 
or  gas  is  not  found  in  paying  quantities,  to 
terminate  this  lease  by  notice  in  writing, 
surrendering  the  lease  and  If  the  same  has 
been  recorded  in  the  office  of  the  Register  of 
deeds  of  Allen  County,  by  releasing  the  same 
of  record  and  shall  thereafter  be  relieved 
from  further  obligations  and  liabilities  un- 
der the  same.     •     •     • 

"Upon  the  failure  of  the  second  party  to 
comply  with  any  of  tlie  conditions,  covenants 
and  agreements  hei-ein  contained,  this  lease 
shall  at  once  become  null  and  void  at  the 
election  of  the  said  first  party.  And  In  that 
event  said  second  party  shall  forfeit  the  right 
to  remove  any  of  the  pipes,  pipe  lines,  ma- 
chinery and  structures  necessary  for  the  pro- 
duction, preservation  and  transportation  of 
oil  and  gas  produced  on  said  premises,  placed 
thereon  by  said  second  party  and  the  same 
shall  become  the  property  of  said  first  par- 
ty." 

Written  agreements  for  seva-al  extensions 
of  time  in  which  to  commence  drilling  were 
made,  upon  cash  considerations.  The  first 
extension  was  made  under  the  terms  of  the 
lease  itself.  All  others  were  made  as  the 
result  of  negotiations  between  the  parties. 
The  contracts  for  these  extensions  recited 
that  they  were  given  for  extensions  of  time 
to  begin  drilling  operations.  None  of  them 
purported  to  affect  or  modify  any  other 
provision  of  the  lease.  The  last  one  is  as 
follows: 

"Field  Office.  K.  &  T.  Oil,  Gas  &  Pipe 
Line  Co.  To  J.  H.  Armel,  Dr.  No.  2T.  To 
amount  of  account  as  per  bill  and  statement. 
September  19th,  1902.  In  consideration  of 
the  payment  of  $37.50,  receipt  of  which  is 
hereby  acknowledged,  extension  of  time  to 
begin  drilling  for  oil  and  gas  under  lease 
dated  May  21st,  1002,  is  granted.  This  fui* 
ther  extension  of  15  days  being  from  Sept. 
19th  to  Oct.  4th,  It  being  understood  that  un- 
less a  well  Is  actually  commenced  by  noon 
of  Oct  4th,  1902,  said  lease  shall  be  sub- 
ject to  forfeiture  at  my  option,  as  by  the 
original  terms  of  the  same  and  this  exten- 
sion shall  not  be  construed  to  be  in  conflict 
with  or  alter  any  of  the  original  agreements 
excepting  as  to  time  to  commence  drilling. 
Received  from  the  K.  &  T.  Oil,  Gas  &  Pipe 
Line  Co.  $87.50  in  full  '>py<oent  of  above  ac- 
count.   [Signed]    J.  H.  Armel." 

Before  noon  of  October  4th  the  lessee  com- 
menced drilling,  and  proceeded  to  sink  two 
dry  holes.  About  November  26th  it  pulled 
the  casing  from  these  holes,  plugged  them, 
ceased   all   further   exploratory   efforts,   re- 
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moTed  all  material,  machinery,  and  toola 
from  the  land,  and  left  the  premises.  On 
January  3d  the  lessor  notified  the  lessee 
that  the  lease  was  forfeited  for  a  failure  to 
comply  with  its  eoudltlons.  Later  he  de- 
manded a  return  of  the  lease  and  a  release 
of  the  premises  to  him.  Subsequent  to  Feb- 
ruary 19,  1003,  the  lessee  assigned  the  lease 
to  the  defendants  Rawllngs,  Rosenthal,  Light, 
and  Breyfogle.  '^u  February  28,  1003,  the 
lessor  notified  the  assignees  of  the  lease  that 
It  was  null  and  TOld.  No  rent  was  either 
paid  or  tendered  prior  to  March  17,  1903,  and 
on  that  day  the  lessor  commenced  an  action 
against  the  lessee  and  its  assignees  to  forfeit 
and  cancel  the  lease;  alleging  abandonment 
and  nonpayment  of  rent  as  grounds  for  re- 
lief. On  the  trial  the  parties  gave  testimony 
in  explanation  of  their  conduct,  and  officers 
of  the  lessee  testified  that  it  was  not  the 
intention  of  the  lessee  to  abandon  the  land. 
A  tender  of  rent  at  the  rate  of  $1  per  acre 
for  a  year  was  shown  to  have  been  made  by 
the  assignees  of  the  lease  on  March  28th. 

The  district  court  found  all  the  allegations 
of  the  plaintiff's  petition  to  be  true,  and 
rendered  a  Judgment  canceling  the  lease. 
Tlie  following  assignments  of  error  affecting 
the  Judgment  are  made  In  this  court: 

"First.  That  the  court  erred  in  refusing  to 
admit  testimony  offered  by  defendants,  to 
wit:  'Q.  Now,  during  the  time  of  those  pay- 
ments, as  near  as  you  cau,  Mr.  Martin,  you 
may  simply  state  to  the  court  what  the  un- 
derstanding was  between  you  and  Mr.  Armel 
as  to  what  the  purport  of  those  extensions 
wereV 

"Second.  That  the  court  erred  In  refusing 
to  allow  the  following  question  to  be  an- 
swered, to  wit:  'Q.  Now,  did  subsequent 
drilling  or  has  subsequent  drilling  since  that 
time  indicated  whether  or  not  the  probability 
was  there  is  oil  between  those  two  wells  7" 

"Third.  That  the  court  erred  in  refusing 
to  allow  the  following  question  to  be  answer- 
ed, to  wit:  'Q.  State  to  the  court  whether  or 
not  you,  in  yom-  actions,  had  any  thought  or 
intention  of  abandoning  the  Armel  land?  'Q. 
State  to  the  court  Avhether  or  not  the  K.  & 
T.  Company  Tmeaning  the  Kansas  &  Texas 
Oil,  Gas  and  Pipe  Line  Company],  up  to  the 
time  it  sold  this  lease,  did  abandon  it?' 

"Fourth.  Findings,  orders.  Judgments,  and 
decree  of  said  court  are  not  sustained  by 
sufficient  evidence. 

"Fifth.  The  court  erred  ih  overruling  the 
motion  for  a  new  trial." 

Farrelly  &  Evans  and  Laphan  &  Brew- 
ster, for  plaintiffs  in  error.  G.  A.  Amos,  for 
defendants  In  error. 


BURCH,  J.  (after  stating  the  facts).  The 
understanding  of  the  parties  referred  to  in 
the  question  set  out  in  the  first  assignment 
of  error  was  expressed  in  written  instru- 
ments. Hence  the  question  was  manifestly 
improper. 


The  record  discloses  that  the  drilling  refer- 
red to  in  the  question  set  out  in  the  second 
assignment  of  error  was  done  upon  land  oth- 
er than  that  in  controversy  subsequent  to 
the  time  the  rights  of  the  parties  to  this  salt 
became  fixed.  Hence  the  question  was  man- 
ifestly improper. 

It  was  not  prejudicial  error  to  exclude  an 
answer  to  the  first  question  set  out  in  the 
third  assignment  of  error,  because  the  wit- 
ness had  already,  without  objection,  stated 
his  thoughts  and  intentions  regarding  an 
abandonment  of  the  Armel  land,  and  later  in 
his  examination  went  over  practically'  the 
same  ground  again. 

The  second  question  set  out  In  the  ttilrd 
assignment  of  error  stated  the  principal  issue 
in  the  case.  To  have  permitted  an  answer 
would  have  been  to  allow  the  witness  to 
nsurp  the  function  of  tlie  Judge  and  decide 
the  controversy.  Hence  the  question  was 
manifestly  improper. 

The  fourth  and  fifth  assignments  of  error 
assert  that  the  Judgment  is  not  sufficiently 
sustained  either  by  fact  or  by  law.  The 
court  found  generally  for  the  plaintiff,  and 
hence  found  that  the  lessee  abandoned  the 
leased  premises.  The  question  of  abandon- 
ment is  one  of  fact,  depending  uiKm  inten- 
tion and  conduct.  Thornton,  Law  Relating 
to  Oil  &  Gas,  8  137 ;  Bryan,  Law  of  Petro- 
leum &  Natural  Gas,  §  205.  See,  also,  2  Syn- 
der  on  Mines,  §  672.  If,  when  the  lessee  re- 
moved the  casing  from  the  dry  wells,  re- 
moved its  material,  machinery,  and  tools, 
went  away  from  the  land,  and  neglected  to 
pay  rent,  it  did  so  Intending  never  to  re- 
turn, the  court  was  Justified  in  finding  that 
It  abandoned  the  project  The  lease  bore  a 
well-understood  character.  The  contemplat- 
ed benefit  to  the  lessor  consisted  in  royalties. 
The  provision  for  rent  was  not,  as  in  Rose 
V.  Lanyon,  68  Kan.  126,  74  Pac.  625,  an  al- 
ternative which  the  leasee  might  adopt,  and 
thereby  relieve  itself  from  drilling  and  op- 
erating. Its  purpose  was  to  incite  speedy  de- 
velopment of  the  property,  and  hence  early 
payment  of  royalties.  The  lessee  had  tlie 
right  to  enter  and  explore,  and  to  operate  If 
oil  or  gas  were  discovered,  but  no  estate  in 
the  land  vested  unless  mineral  should  be 
found  and  worked.  Until  that  time  the  pre- 
liminary right  was  of  such  a  character  that 
It  could  be  lost  by  abandonment  without  the 
lapse  of  time  pre8crit>ed  by  the  statute  of 
limitations. 

The  stipulation  for  surrender  by  the  lessee 
after  two  years  did  not  imply  that  title 
should  vest  before  oil  or  gas  was  found  and 
produced.  It  merely  enabled  the  lessee  to 
relieve  Itself  of  the  burden  of  operating  an 
unprofitable  property  If  oil  or  gas  were  not 
found  in  paying  quantities. 

The  tender  of  rent  made  after  suit  was 
commenced  was  unavailing.  When  abandon- 
ment in  fact  occurred,  the  lease  was  subject 
to  cancellation.  Rent  was  due  when  the  les- 
see deserted  the  land.    The  right  to  pay  wan 
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abnegated  In  the  abandonment,  and  the  lease 
could  not  be  revivified,  against  the  will  of 
the  lessor,  by  a  belated  offer  to  pay. 

The  parties  were  before  the  court  In  per- 
son. Tliey  gave  interpretations  of  their  con- 
duct and  versions  of  their  claims.  The  facts 
and  clrcuinKtances  of  the  removal  in  them- 
selves afforded  some  evidence  of  abandon- 
ment. It  was  the  duty  of  the  court  to  weigh 
those  facts  in  connection  with  all  the  other 
evidence  in  the  case.  The  presumption  is 
that  it  did  so.  There  is  substantial  evidence 
to  support  the  Judgment  on  the  ground  of 
abahdonment,  and  this  court  cannot  Inter- 
fere. 

The  case  is  argued  as  if  the  Judgment  of 
forfeiture  were  based  upon  the  fact  of  the 
nonpayment  of  rent  at  the  expiration  of  six 
months  from  the  date  of  the  lease,  as  well  as 
upon  the  fact  of  abandonment,  and  such  may 
have  been  the  decision.  If  so.  It  was  correct. 
Although  time  was  not  expressly  stated  to  l>e 
of  the  essence  of  the  contract,  yet  the  stipu- 
lation for  forfeiture  is  to  be  strictly  con- 
strued for  the  lessor's  benefit,  and  it  is  not 
shown  that  any  inequitable  or  unconscion- 
able result  attends  the  declaration  of  for- 
feiture in  this  case.  Edwards  t.  Gas  Co.,  63 
Kan.  362,  68  Pac.  350. 

The  assignees  of  the  lease  contend  that 
the  time  for  the  payment  of  rent  was  extend- 
ed until  six  months  after  the  latest  date 
agreed  upon  tor  commencing  drilling  opera- 
tions. Such  an  interpretation  of  the  lease 
and  extension  agreements  is  unwarranted. 
The  covenant  in  the  lease  to  pay  rent  was 
separate  and  distinct  from  the  provision  re- 
lating to  the  time  for  beginning  to  drill.  It 
required  rent  to  be  paid  after  six  months 
from  May  21,  1902,  tor  each  piece  of  land  in 
which  wells  had  not  been  drilled  and  oper- 
ated. The  lease  Itself  provides  for  one  ex- 
tension of  time  in  which  to  begin  drilling, 
but  such  provision  is  followed  by  the  peremp- 
tory requirement  that  rent  shall  be  paid, 
even  though  the  commencement  of  operations 
be  delayed.  The  subsequent  extension  agree- 
ments belong  to  the  same  category  with  the 
one  contained  in  the  lease  itself.  Neither 
in  express  terms  nor  by  necessary  implica- 
tion do  they  i  elate  to  any  subject  except  that 
of  time  in  which  to  institute  operations,  and 
the  covenant  to  pay  rent  remained  unchan- 
ged. 

From  all  this  it  follows  that  upon  either 
theory  of  the  case  the  Judgment  of  the  dis- 
trict court  must  t>e  affirmed,  and  it  is  so  or- 
dered.   All  the  Justices  concurring. 


BREITKREUTZ  ct  nJ.  v.  NATIONAL  BANK 

OP  IIOI.TON  et  al. 

(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

AS.SI(iNMENT  OP  ERROR— RUM N OS  BY  REFEREE- 
BRIEF— SI'FFICIKNCV  —  INTKRROdATORJES  TO 
REFEREE— FRAVDVLRKT   CONVEYAXCE. 

1.  Where,  in  a  trial  liefom  a  referee,  papers 
In  another  action  were  received  in  evidence  and 


the  question  of  their  competency  expressly  re- 
served by  the  referee  for  further  consideration, 
his  ni'ing  cnniiot  be  mflde  the  basis  for  an  as- 
si^inent  of  error,  unless  bis  attention  was 
thereafter  called  to  the  evidence  admitted,  and 
a  ruling  made  by  him  thereon  at  a  later  stage 
of  the  case. 

2.  Kule  No.  10  (79  Pac.  vii)  of  this  ronrt  re- 
quires :  "When  the  error  alleped  relates  to  the 
admission  or  rejection  of  evidence,  the  brief  slial! 
quote  the  full  substance  of  the  evidence  admit- 
ted or  rejected."  A  mere  reference  in  a  brief 
to  ifie  pages  of  the  record  where  the  evidence 
may  be  found  respecting  which  error  is  assign- 
ed is  a  violation  of  this  rule. 

3.  In  a  trial  before  a  referee  one  of  the  par- 
ties submitted  a  list  of  interrogatories  to  be  an- 
swered "Yes"  or  "No"  by  the  referee.  Held, 
that  the  request  was  properly  denied. 

4.  A  general  objection  to  the  refusal  of  a  ref- 
eree to  adopt  a  set  of  conclusions  of  fact  will 
not  avail  the  party  offering  them  a.<«  a  ground 
of  error,  if  any  of  the  conclusions  were  right 
fully  rejected. 

5.  A  creditor  having  judgment  may  maintain 
a  suit  to  set  aside  a  fraudulent  conveyance  after 
the  return  of  an  execution  unsatisfied.  It  is 
unnecessary  to  allege  the  insolvency  of  the  debt- 
or. 

6.  The  case  of  Taylor  v.  Lander,  00  Pac.  32a 
61  Kan.  .TSS.  distinguished. 

(Syllabus  by  the  Ourt.) 

Error  from  District  Court,  Jackson  Coun- 
ty ;   Marshall  Gephart,  Judge. 

Action  by  the  National  Bank  of  Holton 
against  Henry  Breitkreutz,  Sr.,  and  others. 
Judgment  for  plaintiff,  and  certain  defend- 
ants bring  error.    Affirmed. 

This  was  a  suit  by  the  National  Bank  of 
Holton,  a  creditor  of  Henry  Breitkreutz, 
Sr.,  to  set  aside  a  mortgage  for  $2,600  ex- 
ecuted by  the  latter  to  bis  son  Herman 
Breitkreutz,  and  also  a  deed  to  his  daugb- 
ter-iu-law  Rachel  N.  Breitkreutz.  The  bank 
held  a  note  of  Henry  Breitkreutz.  Sr..  and 
Fred  Breitkreutz  for  $2,840.52,  which  liecame 
due  on  February  17,  1899.  On  January  26, 
1899.  the  mortgage  above  mentioned  was  ex- 
ecuted. On  February  20,  1899,  the  bank 
commenced  an  action  against  the  makers 
of  the  note  to  recover  $2,173.05,  the  balance 
due  it,  with  interest,  and  caused  the  land  in 
controversy,  consisting  of  160  acres,  and 
some  personal  property,  to  be  attached.  On 
May  31,  following.  It  recovered  a  Judgment 
nn  its  note.  The  motion  filed  by  defendants 
to  discbarge  the  attachment  was.  by  order 
of  the  court,  continued,  without  prejudice, 
to  the  next  term.  In  February,  1900.  the 
motion  was  overruled,  and  the  land  ordered 
sold  on  special  execution  to  satisfy  the  Judg- 
ment In  July,  1899,  after  Judgment,  Henry 
Breitkreutz,  Sr.,  deeded  his  interest  in  the 
land  to  Rachel  N.  Breitkreutz.  subject  to  a 
life  tenancy  reserved  to  himself.  On  Octo- 
ber 23,  1899,  a  general  execution  was  issued 
on  the  Imnk's  Judgment,  which  was  return- 
ed unsatisfied  on  the  day  following.  This 
action  was  begun  by  the  National  Bank  of 
Holt<m  on  January  29,  1900.  Other  lien- 
holders  and  mortgagees  having  claims  prior 
in  time  and  right  to  the  Judgment  of  plain- 
tiff ijelow  were  made  parties  defendant. 
Kuchel  N,  Breitkreutz  in  her  answer  denied 
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generally  the  allegations  of  the  petition  and 
tliose  contained  in  the  crosB-petltlon  of  her 
codefendants  who  asserted  Hens  on  the  land. 
She  also  alleged  that  at  the  time  she  took 
title  the  land  was  the  homestead  of  Henry 
Breltkreutz,  Sr.,  and  not  subject  to  levy 
and  sale  for  the  payment  of  his  debts.  Aft- 
er the  issues  were  Joined,  the  case  was  re- 
ferred with  directions  to  the  referee  to  hear 
the  testimony,  try  the  issues  of  law  and 
fact  arising  in  the  cause,  and  report  his  find- 
ings to  the  court.  This  was  done.  In  the 
conclusions  of  fact  it  was  found  that  the 
mortgage  of  $2,6()0  executed  by  Henry  Brelt- 
kreutz, Sr.,  was  without  sufficient  consid- 
eration, and  made  with  intent  to  binder,  de- 
lay, and  defraud  the  creditors  of  the  mort- 
gagee, including  the  plaintiff  below;  that 
the  deed  executed  by  Henry  Breltkreutz, 
Sr.,  to  Rachel  N.  Breltkreutz  was  a  volun- 
tary conveyance,  without  consideration,  and 
made  with  intent  to  defraud,  hinder,  and  de- 
lay the  creditors  of  the  grantor.  The  ref- 
eree found  that  valid  liens  existed  on  the 
land  in  controversy,  prior  to  the  Judgment 
of  the  National  Bank  of  Hoiton,  in  favor  of 
•Tohtt  Q.  Myers,  administrator,  etc.,  in  the 
sum  of  12,302.80;  Hoiton  Lumber  Company 
for  $tM2.20:  State  Bank  of  Hoiton,  one 
mortgage  for  $1,811.70,  and  another  for  $5(59.- 
(iO.  Plnliitlft  below  was  found  to  have  a 
valid  Judgment  against  Henry  Breltkreutz, 
Sr.,  and  Fred  Breltkreutz  for  the  amount 
of  $2.9.37.15,  subject  to  the  prior  liens  above 
mentioned,  and  ordering  that  the  land  be 
sold,  and,  after  payment  of  taxes  and  costs, 
tile  liens  be  paid  in  the  order  of  their  pri- 
ority. Henry  Breltkreutz,  Sr.,  and  Itachel 
N.  Breltkreutz  have  come  here  by  proceed- 
ings In  error,  asking  that  the  decree  against 
tliem  In  favor  of  the  National  Bank  of  Hoi- 
ton be  reversed. 

D.  R.  HIte,  J.  A.  Rokes.  and  Crane  & 
Woodbnrn  Bros.,  for  plaintifiTs  in  error.  Hay- 
den  &  Hayden,  for  defendants  in  error. 

Wm.  R.  SMITH,  J.  (after  stating  the 
facts).  1.  The  testimony  respecting  the  con- 
sideration for  the  $2,000  mortgage  executed 
by  Henry  Breltkreutz,  Sr.,  to  his  son,  sat- 
isfies us  that  the  referee  was  justified  in 
finding  It  to  be  fraudulent  as  against  the 
creditors  of  the  mortgagor.  While  the  tes- 
timony might  have  supported  a  conclusion 
tliat  part  of  the  consideration  passed  from 
the  niortgugee  to  the  mortgagor,  yet  beyond 
tills  tlie  showing  made  by  the  parties  to  the 
instrument  was  far  from  satisfactory.  If 
the  mortgage  was  fraudulent  In  part,  it  was 
void  In  toto.  Waliach  v.  Wylie,  as  sherifT, 
28  Kan.   138. 

2.  The  admission  In  evidence  of  the  note 
held  by  the  piniutiff  below  did  not  afTect  the 
sul)stantial  rights  of  defendants,  although 
it  was  merged  In  the  Judgment.  A  copy  of 
the  note  was  attached  to  the  petition  as  an 


exhibit.    Its  execution  was  admitted  by  the 
pleadings. 

3.  The  Judgment  against  Henry  Brelt- 
kreutz, Sr.,  was  properly  received.  It  was 
a  necessary  prerequisite  to  sustaining  the 
action.  Tennent  v.  Battey,  18  Kan.  324; 
Harrison  v.  Siiafifer,  00  Kan.  170,  55  Pac.  881. 

Plaintiffs  in  error  are  not  in  position  to 
avail  themselves  of  the  alleged  error  in  ad- 
mitting in  evidence  the  entire  record.  In- 
cluding tlie  proceedings  In  attachment.  In 
the  case  of  National  Bank  of  Hoiton  against 
Henry  Breltkreutz,  Sr.  The  papers  in  the 
case  were  received  by  the  referee,  subject 
to  objection.  The  question  of  their  compe- 
tency was  expressly  reserved  for  further 
consideration,  but  the  attention  of  the  ref- 
eree was  not  thereafter  called  to  the  matter. 
The  practice  of  receiving  evidence  condi- 
tionally Is  not  uncommon  in  trials  before  the 
court  or  a  referee,  and,  when  so  admitted, 
the  question  of  Its  competency  must  be  rais- 
ed at  some  later  stage  of  the  case,  and  pass- 
ed on  before  Its  reception  will  be  held  to 
be  erroneous. 

4.  Four  of  the  specifications  of  error  re- 
late either  to  the  admission  or  rejection  of 
evidence.  Reference  Is  made  In  the  brief 
to  pages  of  the  record  on  which  the  evidence 
may  be  found.  This  docs  not  comply  with 
nile  10  of  this  court,  which  provides  that, 
"when  the  error  alleged  relates  to  the  ad- 
mission or  rejection  of  evidence,  the  brief 
shall  quote  the  full  substance  of  the  evi- 
dence admitted  or  rejected." 

5.  Counsel  for  plaintiffs  in  error  submit- 
ted to  the  referee  18  questions  to  be  an- 
swered by  him.  AH  but  three  called  for  an 
affirmative  or  negative  response,  to  be  an- 
swered "Yes"  or  "No."  The  Interrogatories 
were  In  effect  a  cross-examination  of  the 
referee.  Referees  are  required  to  state  the 
facts  found  and  the  conclusions  of  law  sep- 
arately. A  trial  before  a  referee  Is  conduct- 
ed In  the  same  manner  as  a  trial  by  the 
court.  Gen.  St.  1901,  {  4740.  In  trials  by 
the  court  conclusions  of  fact  must  be  stated 
in  writing  separately  from  conclusions  of 
law,  when  findings  are  requested.  Gen.  St. 
1901,  {  4737.  There  was  no  error  committed 
by  the  referee  In  refusing  to  answer  the 
questions. 

There  was  also  a  request  from  counsel 
for  plaintiffs  in  error  for  the  referee  to 
make  12  conclusions  of  fact  conforming  to 
their  views  of  the  facts  established  by  the 
evidence.  In  two  of  these  proposed  findings 
blanks  were  left  to  be  filled,  and  several  of 
tliem  were  In  contradiction  of  the  facts 
found  by  the  referee.  When  rejected,  the 
exception  was  general  to  the  motion  denying 
the  request  Even  if  some  of  the  findings 
ought  to  have  been  made,  no  question  was 
thus  saved  for  review.  The  same  rule  is 
applicable  to  a  set  of  additional  findings 
thereafter  requested  to  be  made  by  the  ref- 
eree on  behalf  of  the  complaining  defend- 
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ants.  The  exception  to  their  refusal  was 
general.  It  Is  sufficient  to  refer  to  the  lan- 
guage of  two  or  three  of  them  as  follows: 
"Henry  Breltkreutz  testified  that  he  was 
73  years  old,"  etc.;  "that  he  owed  no  debts 
of  his  own,  only  that  which  he  was  surety 
for."  "Herman  Breltkreutz  testified  that  all 
the  money  turned  over  to  John  Q.  Myers 
was  used  In  paying  notes  upon  which  his 
father  was  surety,"  etc.  It  Is  obvious  that 
such  findings  were  properly  rejected. 

e.  There  was  no  allegation  In  the  petition 
that  defendants  Henry  Breltkreutz,  Sr.,  and 
Fred  Breltkreutz,  the  judgment  debtors, 
were  insolvent  at  the  time  the  alleged  fraud- 
ulent mortgage  was  executed.  The  charge 
of  Insolvency  related  to  the  time  the  peti- 
tion was  filed.  Before  the  action  was  be- 
gun a  general  execution  was  issued  on  the 
judgment  against  the  property  of  the  debtor, 
and  returned  unsatisfied.  This  fact  was  al- 
leged in  the  petition.  In  jurisdictions  where 
credltora'  suits  of  this  nature  may  be  main- 
tained without  the  issuance  of  an  execution 
It  Is  necessary  to  allege  Insolvency.  The  re- 
turn of  an  execution  nulla  bona  under  our 
practice  gives  the  judgment  creditor  a  stand- 
ing In  the  courts  to  set  aside  conveyances 
which  tend  to  defeat  the  collection  of  his 
Judgment.  Enc.  of  Plead.  &  Prae.  vol.  5, 
pp.  505,  506;  Daskam  v.  Neff  and  others,  79 
■Wis.  161.  47  N.  W.  1132;  Page  &  Co.  v. 
Peter  Grant  et  al.,  9  Or.  116;  12  Cyc.  p.  24, 
and  cases  cited. 

It  Is  objected  that  plaintiff  below  had  an 
adequate  remedy  at  law  against  Rachel  X. 
Breltkreutz,  the  holder  of  the  legal  title,  for 
that  the  land  In  controversy  might  have 
been  sold  under  a  special  execution  free 
from  any  claim  of  hers.  The  case  of  Taylor 
v.  Lauder,  61  Kan.  588,  60  Pac.  320,  Is  re- 
lied on.  in  that  case  It  was  sought  by  a 
creditors'  suit  to  set  aside  a  deed  executed 
by  the  Judgment  debtor  after  the  land  had 
been  attached,  the  attachment  sustained, 
and  Judgment  rendered.  It  was  held  that  a 
creditors'  suit  would  not  He  to  set  aside  a 
deed  to  land  which  the  judgment  debtor 
conveyed  after  the  land  had  been  attached; 
that  there  wa3  an  adequate  remedy  by  spe- 
cial execution  to  sell  the  property  standing 
in  the  name  of  the  grantee,  who  took  title 
subject  to  the  attachment  lien.  That  case 
was  not  complicated  by  incumbrances  on  the 
land  prior  to  the  Judgment  sought  to  be  en- 
forced. Here  the  right  of  plaintiff  l)elow 
to  maintain  the  action  was  not  challenged 
by  demnrrer  or  objection  to  the  Introduc- 
tion of  evidence.  The  point  now  made  was 
not  raised  until  after  Rachel  N.  Brelt- 
kreutz had  answered,  claiming  affirmative 
relief  as  against  plaintiffs  asserting  that  the 
land  when  conveyed  was  the  homestead  of 


her  grantor.  We  are  not  disposed  to  extend 
the  doctrine  of  Taylor  t.  Lander  to  cases 
not  clearly  within  the  facts  on  whlcb  the 
decision  was  based. 

We  have  given  conslderatimi  to  other  er- 
rors assigned,  but  find  nothing  to  Justify  a 
reversal  of  the  Judgment.  We  think  the 
referee  and  the  court  below  arrived  at  a 
Just  result. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


EDIXBIUGH  LO.MBARD  INV.  CO.,  Limited, 

V.  WALSU.  Clerk  of  Court 

(Supreme  Court  of  Kansas.     Feb.  11,  1005.) 

JUDGMENTS  —  JOFBNAL    ENTRY— COBBECTION — 

AFFIBMAXCE — DISTBICT      COUBTS— JUBISDIC- 

TIOS — NEW   JUDGMENT. 

1.  A  district  court  has  power  to  correct  a 
journal  eutry  of  a  judsrment  to  conform  to  the 
judftmeut  originally  rendered,  even  after  the 
sarae.  maniffsted  by  certified  cop.v  of  such  er- 
rom.'ons  pntry,  has  been  affirmed  by  Supreme 
Court,  where  the  whole  record  shows  that,  by 
reason  of  clerical  mistakeB,  such  entry  is  er- 
roneous ;  that  attention  was  not  called  to  such 
errors  on  review ;  and  that  the  judgment  of  af- 
firm:(nce  was  in  no  way  based  on  such  errors. 

2.  Tiie  correction  of  such  joarnal  entry  under 
such  cirimmstances  Is  not  the  rendition  of  a 
new  judfniient,  nor  the  changing:  of  a  judgment 
which  has  been  affirmed  by  the  Supreme  Court. 

Mandamus  by  tlie  Edinburgh  Lombard  In- 
vestment Company,  Limited,  against  D.  F. 
Walsh,  clerk  of  the  district  court  of  Rooks 
county,  Kan.    Peremptory  writ  denied. 

Cook  &  Gossett,  for  plaintiff.  W.  B.  Ham, 
for  defendant, 

PER  CURIAM.  A  district  court  has  the 
power  and  Jurisdiction  to  correct  a  Journal 
entry  of  a  Judgment  to  make  it  speak  the 
truth  as  to  the  Judgment  which  was  in  fact 
originally  rendered,  even  after  such  judg- 
ment, manifested  by  a  certified  copy  of  sucb 
erroneous  journal  entry,  has  been  reviewed 
on  proceedings  In  error  In  this  court,  and 
such  judgment  has  been  affirmed,  when  it 
clearly  appears  from  the  whole  record  that, 
by  reason  of  clerical  mistakes,  the  Journal 
entry  does  not  express  the  Judgment  which 
was  in  fact  rendered,  and  where  it  also 
clearly  appears  that  the  errors  corrected 
were  not  called  to  the  attention  of  this  court 
upon  the  review,  and  that  the  decision  of 
this  court  affirming  such  Judgment  was  In 
no  way  based  upon  such  clerical  mistakes. 
The  correction  of  such  Journal  entry  under 
such  circumstances  Is  not  the  rendition  of 
a  new  judgment,  nor  the  changing  of  a  Judg- 
ment which  has  been  affirmed  by  this  court 

The  peremptory  writ  of  mandamus  is  de- 
nied, and  Judgment  la  against  the  plaintiff 
for  costs. 
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Bx  parte  DYE. 
(Supreme  Court  of  Montana.    March  1,  1905.) 

HABEAS  CORPUS — JUDGMENT   NUNC  PBO  TUNC — 
SPECIAl  TEBM8. 

1.  Where  petitioner  in  habeas  corpus  is  le- 
gally in  custody,  it  is  immaterial  when  the 
officer  got  his  authority  to  bold  him,  if  he  ob- 
taiued  it  before  he  made  return,  and  the  au- 
thority appears  in  the  return. 

2.  Under  Pen.  Code,  §  2758,  providing  that 
the  court,  if  the  time  daring  which  a  party 
may  be  legally  detained  in  custody  has  not  ex- 
pired, must  remand  him  if  he  is  detained  in 
custody  under  final  judgment  of  any  compe- 
tent court  of  criminal  jurisdiction,  or  of  anV 
process  issned  on  siich  judgment,  where  a  peti- 
tioner tot  habeas  corpus  was  convicted  of  mur- 
der, and  oral  judgment  was  rendered,  confining 
him  to  prison  for  25  years,  without  any  rec- 
ord being  made,  but  at  a  special  term,  after 
notice  to  petitioner  and  his  counsel,  the  min- 
utes were  corrected  to  show  the  judgment  as 
rendered,  and  on  the  judgment  thus  entered  a 
commitment  was  issued,  the  petitioner  was  le- 
gally in  custody,  for  the  purposes  of  the  judg- 
ment, and  not  entitled  to  his  discharge. 

Original  application  by  Wallace  Dye  for 
writ  of  habeas  corpua.    Dismissed. 

S.  C.  Herron,  for  relator.  Albert  J.  Galen 
and  J.  J.  Kerr,  for  respondent. 

MILBtfRN,  J.    This  matter  Is  before  ns 
upon  the  petition  of  Wallace  Dye  to  be  dis- 
charged from  the  actual  custody  In  which  he 
ts  held  by  the  sheriff  of  Valley  'county.    The 
petitioner  was  tried  in  the  district  court  of 
that  county  for  the  crime  of  murder.    A  writ 
of  habeas  corpus  having  been  Issued  by  order 
of  this  court  on  the  6th  day  of  February, 
1905,  directed  to  the  sheriff,  he  makes  re- 
turn that  he  holds  the  petitioner  In  his  cus- 
tody by  virtue  of  a  commitment  Issued  by  a 
Justice  of  the  peace  In  said  county  upon  the 
preliminary  examination,  and  "by  virtue  of 
a  certain'  commltmeht  Issued  out  of  the  dis- 
trict court    •    *    *    on  the  9th  day  of  Feb- 
ruary, A.  D.  1905,  upon  a  Judgment  rendered 
against  him  in  the  said  district  court  on  the 
28th  day  of  November,  A.  D.  1904,  by  which 
said  commitment  [he]  was  commanded  to 
deliver  the  said  Wallace  Dye  into  the  custody  I 
of  the  warden  or  other  ot&cer  in  charge  of  | 
the  State  Prison  of  Montana."    The  sheriff,  | 
in  the  return,  further  states  that  at  the  time  1 
said  commitment  Issned  out  of  the  district  | 
court  there  was  given  to  bim  an  order  of  | 
said  court  staying  all  proceedings  under  the  ] 
judgment   until   after  its   decision    upon    a 
motion  for  a  new  trial,  and  that  by  virtue 
of  that  order  the  petitioner  is  kept  in  his  cus- 
tody. 

The  records  and  files  of  the  district  court 
in  this  case  were  produced  before  us  by  the 
clerk  of  that  court,  he  having  been  served 
with  subpoena  at  the  instance  of  the  petition- 
er. There  was  not  any  point  made  by  re- 
spondent as  to  the  absence  of  proceedings 
in  certiorari  as  ancillary  to  habeas  corpus, 
or  as  to  the  manner  in  which  the  record  was 
brought  before  us,  and  we  shall  consider 
what  appears  in  the  records. 
•TOP.— 44 


The  defendant  having  been  convicted  of- 
murder  in  the  second  degree,  the  court,  at 
the  same  term  in  which  the  conviction  was 
had,  orally  rendered  its  judgment  that  the 
prisoner  be  confined  In  the  state's  prison  for 
25  years.  Tlds  Judgment  was  not  entered 
at  the  time  it  was  rendered,  or  at  all  dur- 
ing the  term.  In  fact,  there  was  not  any 
record  whatever  made  of  this  Judgment  in 
any  of  the  books  or  papers  of  the  court  at 
that  time.  There  Is  in  the  files  a  paper  dat- 
ed November  28,  1904,  reading  thus:  "In  this 
case  It  Is  ordered  that  all  proceedings  under 
the  Judgment  Just  rendered  be  suspended 
until  after  the  decision  of  the  court  upon 
motion  for  new  trial."  There  not  being  any 
file  mark  upon  this  wrttten  order,  we  do 
not  know  when  it  was  filed  in  the  case. 
The  clerk  on  the  9th  day  of  February,  1905, 
made  a  certified  copy  thereof,  and  it  was  de- 
livered to  the  sheriff.  After  the  Issuance  of 
the  writ  of  habeas  corpus  the  district  Judge 
went  to  the  county  seat  of  Valley  county, 
and,  without  any  public  notice  of  bis  in- 
tention, opened  a  special  term  of  court.  The 
county  attorney  and  the  defendant  and  his 
attorney  were  notified,  and  came  Into  court. 
The  Judge  caused  the  minutes  at  that  time 
to  show  that  It  was  a  special  term  of  court, 
and  that  the  minutes  of  the  regular  term  in 
November  of  last  year  did  not  show  that  the 
Judgment  had  been  rendered  against  the  de- 
fendant. The  court  caused  the  county  at- 
torney and  the  defendant's  counsel  to  be 
sworn.  They  were  examined  as  to  the  facts, 
and,  from  their  testimony  and  the  court's 
knowledge,  the  court  found  that  a  Judgment 
had  been  rendered  on  the  2Sth  day  of  No- 
vember, in  effect  as  hereinbefore  stated. 
Thereupon  the  clerk  was  directed  to  "correct" 
the  minutes  of  the  Noveml>er  term  so  that 
they  would  show  the  Judgment  of  the  court 
as  rendered.  Upon  this  judgment,  thus  dls- 
eovered  and  entered,  a  commitment  was  then 
and  there,  at  this  special  term  of  court,  on 
the  9th  day  of  Febroary,  1905,  made  out  and 
given  to  the  sheriff;  and  this  is  the  commit- 
ment upon  which  the  sheriff  bases  bis  re- 
turn, in  part.  Notwithstanding  this  action  of 
the  court  at  this  special  term  after  the 
commencement  of  the  habeas  corpus  proceed- 
ings, the  petitioner  still  says  that  he  is  ille- 
gally deprived  of  his  liberty. 

This  is  an  anomalous  and  unnsual  state  of 
afCalrs.  As  to  the  first  reason  why  the  sher- 
iff says  be  is  keeping  the  prisoner  (that  is, 
that  be  had  a  commitment  made  out  by  a 
Justice  of  the  peace  upon  preliminary  exami- 
nation), we  have  only  to  say  that  it  is  not 
necessary  to  discuss  the  point,  as  the  com- 
mitment from  the  district  court  after  Judg- 
ment is  in  the  hands  of  the  sheriff,  and  it 
is  this  Judgment  that  at  this  time  the  ofil- 
eer  should  obey. 

The  question  before  us  to  be  determined 
is  whether  or  not  the  commitment  under  the 
Judgment  of  the  court,  made  under  the  cir- 
cumstances above  stated.  Is  sufficient  author^ 


Digitized  by 


Google 


690 


79  PACIFIC  REFORTEB. 


Oloot 


ity  for  the  sheriff  to  hold  the  prisoner.  The 
fact  that  the  commitment  was  made  after 
the  writ  of  habeas  corpus  was  sued  out  Is 
not  of  any  Importance.  If  the  petitioner  Is 
legally  In  custody  In  this  case,  It  does  not 
make  any  difference  when  the  sheriff  got 
bis  authority  to  hold  him,  provided  he  got 
it  before  he  made  bis  return,  and  such  ao- 
tbority  appears  In  the  return.  The  policy  of 
itae  law  is  not  to  discharge  people  who  should 
be  legally  held,  If  any  legal  reason  appears 
why  they  should  be  detained.  Its  Intention 
is  to  liberate  the  citizen  who  is  detained  Ille- 
gally and  without  warrant  of  law.  The  pris- 
oner, so  far  as  the  record  before  us  shows, 
wns  duly  tried  and  convicted,  and  Judgment 
was  rendered  against  him  at  the  term  at 
which  he  was  convicted,  and  was  afterwards 
entered  in  accordance  with  an  order  made  at 
the  special  term  referred  to  above.  Under 
what  we  consider  the  better  authorities,  the 
court  was  authorized  to  make  the  records 
speak  the  truth,  and  to  do  it  as  soon  as  possi- 
ble after  discovering  the  laches  of  the  jndge 
and  of  the  clerk. 

Under  the  law  of  this  state,  a  Jndge  may 
call  a  special  term  of  court  and,  strange 
as  It  is,  it  seems  that  he  may  call  a  special 
term  without  any  formality  and  without  any 
notice,  whereas  publication  of  the  times 
of  holding  regular  terms  must  appear  In  the 
newspaper;  the  object  of  such  publication 
being  to  give  notice  to  all  litigants  that  they 
may  attend  and  give  attention  to  their  own 
business  which  may  be  called  up  during  the 
term.  In  this  case  all  the  parties  had  no- 
tice, and  were  actually  present  There  Is 
not  any  dispute  about  the  Judgment  having 
been  rendered  at  the  November  term.  The 
truth  of  the  statements  made  In  the  return 
of  the  sheriff  Is  not  attacked. 

The  Penal  Code  (section  2753)  says:  "The 
court  or  Judge,  if  the  time  during  which 
such  party  may  be  legally  detained  in  cus- 
tody has  not  expired,  must  remand  such 
party,  if  it  appears  that  he  Is  detained  in 
custody  •  •  •  (2)  by  vlrtae  of  the  final 
Judgment  or  decree  of  any  competent  court 
of  criminal  Jurisdiction,  or  of  any  process 
Issued  upon  such  Judgment"  It  appearing 
that  the  petitioner  has  been  committed  to  the 
custody  of  the  sheriff  by  virtue  of  a  Judg- 
ment and  a  process  issued  thereon,  and  that 
be  Is  now  In  the  custody  of  the  officer  under 
such  Judgment  and  process,  and  It  not  ap- 
pearing that  the  Jurisdiction  of  the  court  was 
or  has  been  exceeded,  or  that  the  detention 
bas  since  the  Judgment  become  unlawful,  or 
that  the  process  Is  so  defective  in  matter 
of  substance  as  to  render  it  void,  or  that  the 
process  has  been  Issued  in  a  case  not  al- 
lowed by  law,  or  that  the  person  detaining 
the  prisoner  is  not  the  person  allowed  by  law 
to  detain  him  for  the  purpose  of  carrying  out 
the  Judgment  of  the  court,  or  that  the  pro- 
cess Is  one  not  authorized  by  any  order. 
Judgment  or  decree  of  any  court  or  by  any 
provision  of  law,  or  that  the  prisoner  has 
been  committed  on  •  criminal  charge  with- 


out reasonable  or  probable  cause,  he  may  not 
be  discharged,  as  he  should  be,  were  the  op- 
posite the  case.    Section  2754,  Pen.  Code. 

The  only  question  before  this  court  Is,  shall 
the  prisoner  be  given  his  liberty  by  order  of 
this  court?  The  only  answer  is  tbat  he  Is  not 
entitled  to  his  liberty.  There  are  numerous 
other  phases  of  this  case  which  we  might 
discuss,  but  all  that  we  might  say  would 
be  dictum;  and  we  merely  add  tbat  the  duty 
of  the  sheriff  is  plain,  under  the  order  of  the 
court  snd  tbat  the  order  of  court  suspending 
the  operation  of  fbe  sentence  la  one  not 
known  to  law — ^It  not  being  a  certificate  of 
probable  cause,  asked  for  or  obtained  in  tlie 
manner  as  provided  by  the  statute.  If,  when 
the  writ  was  sued  oat  In  this  court  the  sher- 
iff did  not  have  anything  tbat  was  sufficient 
In  law,  to  show  wby  he  held  the  prisoner, 
and  If  there  was  not  then  any  record  In  tiie 
district  court  Justifying  the  detention  of  the 
petitioner,  still,  since  then  the  records  and 
a  commitment  have  been  made  up  and  sup- 
plied, and,  under  the  authorities,  we  must 
hold,  as  we  do,  that  the  prisoner  is  legally 
in  the  custody  of  the  sheriff  for  the  purposes 
mentioned  In  the  Judgment;  and  therefore 
the  writ  Is  quashed,  the  proceedings  dis- 
missed, and  the  prisoner  remanded. 

Dismissed. 

BRANTLY,  O.  J„  and  HOLLOWAT,  J, 

concur. 


(32  Hont  1S7) 

CABMAN  T.  MONTANA  CENT.  HT.  CO. 
(Supreme  Court  of  Montana.    March  1,  190S.) 

BAILBOADS  —  STOCK  KIIXINO  —  NEOLTOKNCt- 
DAMAGES— SVrFICIXNCT  OF  SVIDKItCB— HTPO- 
TRETICAL     QUESTIONS  — TAKING     PAPEBS    TO 

jrmT  BOOK— REVIEW  or  bvidenck. 

1.  Whether  a  verdict  is  supported  by  any 
substantial  evidence,  being  a  question  at  law, 
may  be  determined  on  appeal  from  the  Judg- 
ment. 

2.  In  an  action  against  a  railroad  company 
for  killing  cattle,  the  engineer  testified  that  a 
curve  in  the  track  prevented  his  seeing  the 
cattle  until  he  was  about  200  feet  from  them: 
that  the  train  was  ranning  between  41  and  42 
miles  per  hour,  and  was  equipped  with  air 
brakes,  which  ware  in  first-class  condition; 
that  on  seeing  the  cattle  he  made  "an  emergen- 
cy application  of  the  brakes"  and  gave  the 
stock  alarm;  that  be  did  all  he  could  to  pre- 
vent striking  the  cattle;  that  he  stopped  the 
train  within  600  feet;  and  that  to  stop  with- 
in 1,000  feet  woald  be  a  good  stop.  Heli,  that 
this  testimony  being  nncontradlcted,  and  there 
being  no  evidence  of  negligence,  a  verdict  for 
defendant  should  have  been  directed. 

3.  Where  three  of  plaintiff's  animals  were 
killed  and  three  were  ujored,  testimony  mere- 
ly as  to  the  value  of  the  animals  killed  and 
injared  Is  too  indefinite  en  which  to  base  judg- 
ment. 

4.  Under  Code  Civ.  Proc.  f  1083,  providing 
that  on  retiring  for  deliberation  the  Jory  may 
take  with  them  all  papers  which  have  been 
received  in  evidence,  it  was  not  error,  in  an  ac- 
tion a^ainat  a  railroad  company  for  killing 
cattle  on  the  track,  to  refuse  to  allow  the  juiy 
to  take  with  them  a  map  of  the  place  vhere  the 
accident  occurred,  which  was  not  admitted  in 
evidence,  but  only  nsed  by  the  witnesses  while 
testifying  in  explaining  their  testimony. 
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5.  In  asking  a  hypothetical  question  of  an  ex< 
pert  witness,  the  facts  proved  must  be  taken 
ns  the  basis  for  the  hypothesis. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Eyidence,  §g  2370,  2371,  2373. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Cascade  Connty;  J.  B.  Leslie, 
.ludge. 

Action  by  S.  H.  Carman  against  the  Mon- 
tana Central  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

E.  L.  Bishop,  for  appellant.  Greene  & 
Cockrin,  for  respondent. 

CLAYBERO,  0.  a  Appeal  from  a  judg- 
ment. The  action  was  to  recover  for  the  al- 
leged negligent  killing  of  some  of  plaintiff's 
cattle,  and  the  negligent  injury  to  others. 
The  complaint  alleges  two  separate  causes 
of  action:  First,  on  account  of  negligence 
in  failing  to  erect  and  maintain  proper 
fences  along  its  right  of  way;  and,  second, 
on  account  of  negligence  in  the  operation  of 
Its  trains.  An  answer  and  reply  were  duly 
filed.  The  case  was  then  tried  before  a  Jury. 
At  the  close  of  the  testimony,  upon  motion 
of  defendant's  counsel  the  court  withdrew 
the  first  cause  of  action  from  the  considera- 
tion of  the  Jury.  A  verdict  for  $175  was  ren- 
dered in  favor  of  plaintiff  on  the  second 
cause  of  action,  and  Judgment  followed.  At 
the  close  of  the  evidence,  counsel  for  defend- 
ant moved  the  court  to  direct  a  verdict  for 
defendant  on  the  grounds  of  failure  of  the 
evidence  to  show  the  negligence  alleged  and 
the  damages  claimed.  The  negligence  al- 
leged in  the  second  cause  of  action  was  that 
"the  said  cattle  could  be  seen  by  the  serv- 
ants of  said  defendant  in  charge  of  said 
train  for  a  distance  of  more  than  300  yards 
— ^a  sufficient  distance  to  have  stopped  said 
train,  and  prevent  the  same  from  colliding 
with  or  running  against  or  over  or  upon  any 
of  the  stock" — but  that  said  defendant's 
servants  in  charge  of  the  train  neglected  to 
stop  it,  and  allowed  it  to  "run  into,  against, 
over,  and  upon"  said  cattle,  killing  three  and 
injuring  three  of  them,  to  plalntUTs  damage 
in  the  sum  of  $240.  The  sufBclency  of  the 
complaint  is  not  questioned. 

This  appeal  being  from  the  Judgment 
alone,  counsel  for  respondent  insists  that, 
under  the  practice  In  this  state,  this  com^ 
cannot  consider  the  sufficiency  of  the  evi- 
dence; that  there  was  testimony  introduced 
l)y  plaintiff  tending  to  sustain  the  verdict; 
and  that  the  testimony  introduced  by  de- 
fendant tended  to  contradict  this,  and  there- 
fore there  was  a  conflict  of  evidence.  Coun- 
sel for  appellant  insist  that  there  Is  no  con- 
flict In  the  evidence,  and  that  the  record 
contains  no  substantial  evidence  to  support 
the  verdict.  This  court  has  decided,  in  the 
case  of  Ball  v.  Gussenhoven.  29  Mont.  322, 
74  Pac.  871,  that  "whether  the  verdict  or 
decision  is  unsupported  by  any  substantial 
evidence,  being  a  question  of  law,  may  be 


reviewed  by  this  court  on  appeal  from  the 
Judgment."  See,  also,  Emerson  v.  Eldorado 
Ditch  Co.,  18  Mont.  247,  44  Pac.  909;  With- 
ers V.  Kemper.  25  Mont.  432,  05  Pac.  422. 
We  may  therefore  investigate  and  determine 
whether  the  verdict  Is  supported  by  any  sub- 
stantial evidence. 

The  train  which  struck  the  cattle  was  go- 
ing from  Cascade  to  Hardy.  About  140  feet 
north  of  the  place  where  the  cattle  were 
struck  by  the  train,  a  point  of  rocks  Juts 
out  to  within  six  feet  of  the  track,  and  the 
track  curves  around  it.  The  engineer  tes- 
tified that  when  he  first  saw  the  cattle  they 
were  coming  up  from  behind  this  point  of 
rocks,  on  the  track,  about  200  feet  away 
from  the  engine;  that  the  train  was  run- 
ning between  41  and  42  miles  per  hour,  and 
was  equipped  with  automatic  air  brakes, 
which  were  in  first-class  condition;  that  im- 
mediately upon  seeing  the  cattle  he  made 
"an  emergency  application  of  the  brakes" 
and  gave  the  stock  alarm;  that  he  struck  the 
cattle  before  the  train  stopped;  that  he  could 
have  done  no  more  to  prevent  the  striking; 
that  he  stopped  the  train  within  600  feet; 
and  that  stopping  the  train  inside  of  a  thou- 
sand feet  was  a  good  stop.  This  testimony 
ia  uncontradicted,  and  this  witness  was  the 
only  one  called  who  clearly  saw  the  acci- 
dent. There  Is  no  evidence  even  tending  to 
show  that  the  engineer  of  the  train  was  not 
on  the  lookout  His  testimony  is  uncontra- 
dicted that  he  saw  the  cattle,  about  200  feet 
away  from  the  engine,  coming  up  on  the 
track.  His  testimony  is  also  uncontradicted 
that  he  did  everything  in  his  power  to  stop 
the  train  before  striking  the  cattle.  No  neg- 
ligence of  the  defendant  under  any  circum- 
stances can  be  predicated  upon  this  uncon- 
tradicted testimony,  and  the  court  below 
should  have  directed  a  verdict  in  its  favor. 

But  again,  there  is  no  competent  testi- 
mony In  the  record  as  to  the  amount  of  dam- 
ages sustained  by  plaintiff.  Three  animals 
were  killed,  and  three  injured,  one  of  which 
afterward  died.  Plaintiff  was  the  only  wit- 
ness upon  the  question  of  damages,  and  he 
failed  to  testify  directly  or  clearly  as  to  the 
amount  of  his  damages.  He  was  not  asked 
as  to  the  amount  of  his  damages,  but  sim- 
ply as  to  the  value  of  the  animals  killed  and 
injured.  He  does  not  give  the  damages  he 
sustained  to  the  cattle  which  were  injured 
and  not  killed,  and  his  testimony  as  to  the 
value  of  the  cattle  killed  is  also  very  indefi- 
nite, as  shown  by  the  following  questions 
and  answers;  "Q.  What  would  you  place  the 
value  of  those  animals —  Taking  all  those 
that  were  Injured  and  killed,  what  would 
you  place  the  damage  at — the  value?  A. 
I  wouldn't  have  sold  them  for  near  the 
amount  of  money  I  put  them  in  for.  Q. 
Well,  $240?  A.  I  wouldn't  take  that  for 
them  no  day  in  the  week.  Q.  Well,  tell  the 
jury  what  they  were  worth,  so  we  can  get 
the  testimony.  A.  They  were  worth  to  me 
probably  more  than  they  would  be  to  most 
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anyone  else,  because  I  had  only  a  small 
herd,  and  I  -was  trying  to  grade  tUem  up  to 
get  as  good  a  herd  as  I  could,  but  I  put  them 
In  for  $250.  Q.  Were  they  reasonably  worth 
that  sum?  A.  They  were  worth  that  to  me. 
Q.  Were  they  worth  that  to  anybody?  A. 
Yes;  that's  my  opinion."  Plaintiff's  dam- 
ages for  the  cattle  which  were  killed  would 
have  been  their  market  Talue  at  the  time 
of  the  killing,  with  Interest  thereon,  but  his 
damages  for  the  cattle  injured  could  not  be 
fixed  by  the  same  rule.  We  do  not  think 
this  testimony  was  sufficient  to  go  to  the 
Jury  at  all.  The  burden  was  upon  plaintiff 
to  show  with  reasonable  certainty  what  loss 
be  had  sustained,  and  to  show  that  amount 
as  definitely  as  possible.  Mining  Co.  ▼. 
Preckleton  (Utah)  74  Pac.  652.  It  left  the 
matter  of  the  amount  of  damages  sustained 
by  plaintiff  entirely  to  conjecture  by  the 
jury,  and  no  verdict  for  the  amount  ren- 
dered could  be  sustained,  which  had  been  ar- 
rlTCd  at  upon  this  testimony.  The  amount 
of  damages  which  plaintiff  is  entitled  to  re- 
cover should  not  be  left  to  conjecture.  Shaw 
V.  New  Year's  Mln.  Co.  (Mont)  77  Pac.  515. 
Another  error  alleged  is  the  exclusion  from 
evidence  and  from  the  Jury  of  a  plat  or  map 
of  the  place  where  the  cattle  were  struck,  with 
the  surroundings.  It  was  not  offered  as  orig- 
inal evidence,  but  only  to  Illustrate  the  tes- 
timony of  the  witnesses.  When  it  was  of- 
fered, counsel  for  defendant  stated  that  it 
was  not  made  from  actual  measurements. 
However,  the  witness  who  had  it  made  tes- 
tified that  it  was  a  "fair  representation  of  the 
course  of  the  Montana  Central  Railway  and 
of  the  surroundings  a  short  distance  east 
of  Hardy."  The  objection  to  Its  Introduction 
was  not  because  of  its  being  incorrect  or  In- 
accurate, but  "because  it  is  not  shown  that 
the  party  is  competent  to  draw  a  map."  The 
court  ruled  that  the  plat  was  not  admissible 
In  evidence,  but  that  it  might  be  used  to 
illustrate  the  testimony  of  witnesses.  After 
the  court  had  instructed  the  jury,  counsel  for 
defendant  asked  that  the  jury  might  take 
this  map  or  plat  to  the  jury  room  for  consid- 
eration in  making  up  their  verdict  This  the 
court  refused  to  allow,  and  couns^  for  de- 
fendant excepted.  Whether  or  not  this 
map  was  admissible  in  evidence,  we  need 
not  decide,  because  It  was  only  offered  to  be 
used  by  the  witnesses  In  explaining  their 
testimony,  and  the  court  allowed  it  to  be 
used  for  such  purpose.  There  was  no  error 
in  refusing  to  allow  it  to  be  taken  by  the 
jury  niK>n  retiring  to  consider  their  verdict. 
Section  1083  of  the  Code  of  Civil  Procedure, 
relied  upon  by  appellant,  is  as  follows:  "Up- 
on retiring  for  deliberation,  the  jury  may 
take  with  them  all  papen  which  have  been 
received  as  evidence  in  the  cause,  except 
depositions  or  copies  of  such  papers  as  ought 
not  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession; 
and  they  may  also  take  with  them  notes  of 
the  testimony  or  other  proceedings  on  the 


trial  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person."  The 
Supreme  Court  of  CallfMnla,  in  construing  a 
statute  substantially  the  same  as  section  1083, 
uses  the  following  language:  "The  statute  is 
not  mandatory.  It  directs  the  court  to  allow 
the  jury  to  take  with  them  any  papers  receiv- 
ed as  evidence  which  may  be  of  service  to 
them  in  making  up  their  verdict  but  none 
can  be  taken  without  permission  of  the  court 
The  matter  is  therefore  left  to  the  sound  dis- 
cretion of  the  court,  and  its  action  Is  not 
revisable  unless  there  has  been  an  abuse 
of  discretion.  But  the  statute  only  refers 
to  'papers  received  as  evidence.'  Papers  re- 
ceivable as  evidence  on  the  trial  of  a  case 
are  public  and  private  writings.  These  are, 
when  proved,  primary,  secondary,  or  prima 
fade  evidence  of  their  contents.  Public 
maps  or  charts  are  also,  under  certain  dr- 
cnmstances,  made  by  law  prima  facie  evi- 
dence of  facts  of  general  notoriety  and  In- 
terest (section  1936,  Code  Civ.  Proc);  but  a 
diagram  Is  not  a  public  nor  private  writing, 
nor  is  it  made  by  law  primary  or  secondary 
or  prima  facie  evidence  of  any  fact  or  ob- 
ject represented  by  It  When  used  on  the 
trial  of  a  case  it  is  not  used  as  evidence.  It 
does  not  prove,  nor  tend  to  prove,  in  the  sense 
of  evidence,  any  fact.  It  is  simply  a  figure 
drawn  to  suggest  to  the  minds  of  the  jurors 
the  relations  between  objects  about  which  a 
witness  is  testifying,  and  may  be  drawn  on 
paper  or  on  a  stationary  blackboard,  which 
cannot  be  removed.  The  very  construction 
of  the  figure  itself  is  defined  by  the  testimony 
of  the  witness,  and,  as  lUustratory  of  bis 
testimony,  it  partakes  of  It,  in  the  same  way 
that  the  clearness  of  the  expression  of  the 
witness  partakes  of  his  evidence.  As  such 
it  was  receptible  by  tlie  jury,  and  was  in  fact 
taken  with  them  upon  their  retirement  as 
much  as  any  other  part  of  the  evidence.  The 
bodily  presence  of  the  diagram  was  there- 
fore unnecessary.  It  wonld  not  have  made 
any  more  intelligible  the  evidence  into  which 
it  had  entered,  and  upon  which  the  jury  were 
bound  to  make  up  their  verdict  The  jury 
themselves  saw  no  necessity  for  It  for  they 
did  not  ask  for  it  Therefore  its  absence 
was  not  prejudicial  to  the  defendant  and 
could  not  have  Influenced  their  verdict;  and 
that  which  could  not  have  Influenced  the  ver- 
dict will  not  be  used  to  vitiate  it."  People 
V.  Cochran,  61  Cal.  548.  Besid«8,  the  record 
does  not  disclose  that  the  jury  expressed  any 
desire  to  take  It.  We  think  the  reasoning 
in  the  above  quotation  Is  conclusive,  and 
therefore  hold  that  the  court  did  not  err  In 
its  ruling  In  this  regard. 

Yet  another  error  Is  alleged.  In  the  overrul- 
ing of  an  objection  by  defendant's  counsel 
to  a  hypothetical  question  asked  by  plaintiff's 
counsel  of  a  certain  witness.  The  objection 
was  that  the  facts  stated  in  the  hypothesis 
had  not  been  proven.  It  seems  too  plain  to 
require  the  citation  of  authorities  that  In  a 
hypothetical   question  asked  of  an   expert 
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witness,  facts  proven  maat  be  taken  as  the 
basis  of  the  hypothesis;  otherwise  the  opin- 
ion of  the  witness  given  In  reply  to  the  ques- 
tion could  not  possibly  have  any  relevancy  to 
the  case  being  tried. 

We  advise  that  tbe  Judgment  appealed 
from  be  reversed. 

POORMAN  and  BIAKB,  CC,  concur. 

PER  CtTRIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  Is  re- 
Tented  and  the  cause  remanded. 


(12  Mont.  102) 

GREENE  T.  MONTANA  BREWING  CO. 
<Sapreme  Court  of  Montana.     Feb.  23,  1906.) 

fUDGMKNTS—DBFAULT— VACATION— II)  An- 
VSKTENCE — EXCUSABLE     NEOIXCT. 

After  remittitur  from  the  Supreme  Court 
bad  been  filed,  plaintiff  filed  an  amended  com- 
plaint, which  wan  served  on  the  stenograpbei 
Of  defendant's  attorneys  during  their  absence, 
and,  defendant  having  failed  to  answer  the 
same,  judgment  was  rendered  by  default.  Im- 
mediately on  defendant's  acquiring  knowledge 
thereof,  it  applied  to  open  the  same  ind  for 
leave  to  plead,  alleging  that  by  mistake  of 
such  stenographer  the  amended  complaint  had 
been  lost,  and  had  never  been  called  to  the 
attention  of  its  attorneys.  One  of  defendant's 
attorneys  had  requested  the  clerk  of  tbe  dis- 
trict conrt  to  inform  him  of  the  filing  of  the 
remittitur,  but  the  clerk  bad  failed  to  do  so, 
and,  though  such  attorney  met  plaintiff's  at- 
torney nearly  every  day,  he  had  never  referred 
to  the  filing  of  such  amended  complaint  Held, 
that  such  facta,  with  a  proposed  answer  stat- 
ing a  defense,  entitled  defendant  to  a  vacation 
of  the  default  Judgment,  under  Code  Civ. 
Proc.  (  774,  autborixing  the  court  to  relieve  a 
party.  In  its  discretion,  from  a  judgment  taken 
against  him  through  Us  mistake,  inadvertence, 
aurprise.  or  eicusable  neglect. 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie^  Judge. 

Action  by  Howard  S.  Greene,  as  trustee  In 
bankruptcy,  against  tbe  Montana  Brewing 
Company.  From  an  order  denying  defend- 
ant's motion  to  set  aside  a  default  and  per- 
mit defendant  to  answer,  it  appeals.  Bo- 
versed. 

Downing  ft  Stephenson  and  Jesse  B.  Roote, 
for  appellant.  Geo.  H.  Stanton  and  J.  A. 
McDonongh,  for  respondent. 

HOLLOWAT,  3.  On  January  28,  IfiOO,  an 
action  was  commenced  In  tbe  district  court 
of  Cascade  county  by  Howard  S.  Greene,  a 
trustee  in  bankruptcy,  against  tbe  Montana 
Brewing  Company,  to  recover  tbe  sum  of 
$584.26.  Complaint,  answer,  and  reply  were 
filed,  tbe  cause  tried,  and  a  Judgment  in  fa- 
Tor  of  the  plaintiff  rendered,  from  which  an 
appeal  was  taken  to  this  conrt,  where  it  was 
held  tbat  tbe  complaint  did  not  state  a  cause 
of  action,  and  tbe  Judgment  was  reversed. 
Greene  v.  Montana  Brewing  Co.,  28  MonL 
880,  72  Pac.  76J.  On  August  19,  1903,  tbo 
remittitur  from  this  conrt  was  filed  in  tbe 
office  of  the  clerk  of  tbe  district  court,  and 


on  tbe  same  day  the  plalntUF  filed  bis  amend- 
ed complaint,  and  made  service  thereof  in 
tbe  manner  hereinafter  Indicated.  On  Sep- 
tember 9tb  the  default  of  tbe  defendant  was 
entered  for  its  failure  to  answer  or  demur 
to  tbe  amended  complaint,  and  a  Judgment 
rendered  in  favor  of  tbe  plaintiff  for  tbe 
amount  claimed.  On  or  about  September 
80tb  an  execution  was  issued,  and  placed  in 
tbe  bands  of  tbe  sheriff,  who  demanded  from 
the  defendant  tbe  satisfaction  of  the  Judg- 
ment, and  this  was  tbe  first  intimation  tbat 
tbe  defendant  or  its  attorneys  bad  tbat  an 
amended  complaint  bad  been  filed,  its  de- 
fault entered,  or  a  Judgment  rendered.  On 
tbe  same  day  the  defendant  applied  to  the 
court  for,  and  obtained,  a  stay  of  tbe  execu- 
tion, and  on  October  1st  presented  to  tbe 
conrt  a  motion  to  vacate  tbe  Judgment,  to 
set  aside  tbe  default,  and  permit  tbe  defend* 
ant  to  file  an  answer  to  Uie  ammded  com- 
plaint. In  support  of  this  motion  tbe  defend- 
ant filed  certain  affidavits  and  tendered  an 
answw.  Counter  affldavits  were  filed,  and 
upon  tbe  bearing  of  tbe  motion  certain  oral 
testimony  was  taken.  On  November  6tb 
the  court  overruled  tbe  motion,  and  tbe  de- 
fendant appealed  from  the  Judgment,  and 
from  tbe  order  refusing  to  vacate  tbe  Judg- 
ment and  set  aside  the  default 

It  is  only  necessary  for  ns  to  consider  one 
ground  of  the  motion.  Section  774  of  tbe 
Code  of  Civil  Procedure  provides,  among  oth- 
er things:  "Tbe  court  may  likewise,  in  ita 
discretion,  after  notice,  •  •  •  relieve  a 
party  or  his  legal  representative  from  a  Judg- 
ment; order,  or  other  proceeding  taken 
against  him  through  bis  mistake.  Inadvert- 
ence, surprise  or  excusable  neglect;  provided, 
that  application  therefor  be  made  within 
reasonable  time,"  etc.  No  qnestion  of  mis- 
take or  surprise  la  involved  here.  Tbe  only 
inquiry  for  our  determination  is,  do  the  facta 
set  forth  in  tbe  affidavits  accompanying  the 
motion  disclose  such  inadvertence  or  neglect 
as  ought  to  excuse  the  defendant  and  en- 
title it  to  have  the  default  set  aside?  From 
tbe  affidavits  filed  it  appears  that  Laura  A. 
Lake  had  been  employed  as  a  stenographer 
in  the  office  of  Downing  ft  Stephenson,  the 
attorneys  for  tbe  defendant,  from  about 
April  15,  1903:  that  on  tbe  19th  day  of  Au- 
gust Mr.  Stephenson  was  absent  from  tbe 
city  of  Great  Falls;  tbat  Mr.  Downing  waa 
In  bis  office  until  about  2  o'clock  of  that  day, 
when  he  left  for  Vt.  Benton,  where  be  was 
detained  on  professional  business  for  several 
days;  that,  about  4  o'clock  on  August  19tb, 
George  H.  Stanton,  attorney  for  the  plaintifC; 
appeared  at  the  office  of  Downing  ft  Stephen- 
son, and  asked  tbe  stenographer  if  she  ever 
admitted  service  of  papers  for  the  firm  of 
Downing  ft  Stephenson;  she  replied  that  she 
bad  never  done  so,  but  at  Mr.  Stanton's  sug> 
gestion  she  signed  tbe  acceptance  of  service 
of  tbe  amended  complaint  with  the  name 
"Downing  ft  Stephenson";  that  a  copy  of 
tbe  complaint  was  evidently  left  with  Miaa 
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Lake,  but  by  her  mtelnld,  and  never  there- 
after seen  by  her  or  by  either  member  of 
the  flriu  of  Downing  &  Stephenson;  that  she 
received  the  Impression,  whether  well  found- 
ed or  not,  tJhat  Mr.  Stanton  would  8t>eak  to 
Downing  or  Stephenson  abo:Ut  the  matter 
of  the  service  of  this  paper;  that  she,  in 
fact,  had  no  knowledge  of  the  character  of 
the  paper  itself,  and  gave  the  matter  no. 
further  thought;  that  she  never  called  the  at- 
tention of  either  Downing  or  Stephenson  to 
the  fact  of  the  service  of  the  paper,  and  nei- 
ther of  them,  nor  any  officer  of  the  defend- 
ant company,  bad  any  knowledge  of  such 
fact  until  the  execution  was  issued.  It  fur- 
ther appears  that  Mr.  Downing  had  request- 
ed the  clerk  of  the  district  court  to  inform 
him  whenever  the  remittitur  from  the  Su- 
preme Court  should  be  filed  in  the  district 
court,  but  that  the  clerk  bad  never  done  so; 
that,  although  Downing  met  Stanton  almost 
every  day  after  his  return  from  Ft.  Benton, 
Stanton  had  never,  either  directly  or  indirect- 
ly, referred  to  the  matter  at  all;  and,  not- 
withstanding diligent  search  was  made 
through  the  office  of  Downing  &  Stephenson, 
the  copy  of  the  amended  complaint  was  never 
found.  The  answer  tendered  with  the  mo- 
tion puts  in  issue  all  the  material  allegations 
of  the  amended  complaint,  and  must  be 
deemed  sufficient  for  the  purpose  of  the  mo- 
tion. Furthermore,  it  is  made  to  appear 
from  the  record  that  the  utmost  diligence 
was  practiced  by  the  defendant  on  the  dis- 
covery of  its  default.  Inadvertence  is  de- 
fined as  (1)  the  quality  of  being  inadvertent; 
lack  of  heedfulness  or  attentiveness;  inat- 
tention; negligence;  (2)  an  effect  of  inatten- 
tion; a  result  of  carelessness;  an  oversight, 
mistake,  or  fault  from  negligence.  Web- 
ster's International  Dictionary.  Negligence 
or  Inadvertence  directly  traceable  to  a  party 
litigant  or  his  attorney,  no  less  excusable 
than  that  disclosed  by  this  record,  has  many 
times  been  held  sufficient  to  warrant  the 
opening  of  a  default,  and  trial  courts  have 
not  infrequently  been  reversed  for  their  re- 
fusal to  set  aside  defaults  under  such  cir- 
cumstances. If  these  rulings  be  correct,  and 
if  the  negligence  or  inadvertence  was  direct- 
ly chargeable  to  the  defendant  or  its  attor- 
neys, and  yet  would  be  deemed  excusable 
under  the  circumstances,  how  much  more 
cogent  the  reason  for  a  liberal  construction 
of  the  rule  when,  as  In  this  instance,  the 
dereliction  of  duty  is  chargeable  in  the  first 
Instance  to  a  clerk  or  stenographer,  who,  as 
the  record  shows,  was  unfamiliar  with  the 
practice  respecting  the  service  of  papers,  and 
even  with  the  character  of  this  particular 
jiaper  Itself.  Of  course,  the  negligence  of 
Miss  Lake  is  iraimted  to  Downing  &  Stephen- 
son, and  through  them  to  the  defendant.  But 
If  these  facts  do  not  bring  the  case  within 
the  meaning  of  section  774  aT)ove.  It  Is  diffi- 
cult to  understand  the  purpose  of  that  stat- 
ute or  to  appreciate  its  practical  utility.  It 
will  not  do  to  say  that  if  the  defendant  was, 


or  its  attorneys  were,  guilty  of  negligence 
whereby  the  default  was  occasioned,  such 
default  will  not  be  set  aside,  for  the  very 
purpose  of  section  774  above  is  to  relieve  a 
party  who  has  defaulted,  and  that,  too, 
through  his  own  inadvertence  or  negligence, 
provided,  however,  that  the  Inadvertence  be 
not  gross  or  the  negligence  Inexcusable.  No 
hard  and  fast  rule  can  be  found  for  the 
determination  of  these  questions  when  they 
arise,  and  only  general  principles  can  be 
invoked  in  aid  of  our  efforts  to  reach  a  fair 
and  Just  determination  of  the  question. 

At  an  early  date  a  statute  of  California, 
similar  in  its  import  to  our  section  774  above, 
was  considered  by  the  Supreme  Court  of  that 
state,  and  it  was  then  said:  "Applications  of 
this  character  are  addressed  to  the  discretion 
— the  legal  discretion — of  the  court  in  which 
the  default  has  occurred,  and  should  be  dis- 
posed of  by  It  as  substantial  Justice  may 
seem  to  require.  Each  case  must  be  deter- 
mined upon  its  own  peculiar  facts,  for  per- 
haps no  two  cases  will  be  found  to  present 
the  same  circumstances  for  consideration. 
As  a  general  rule,  however,  in  cases  where, 
as  here,  the  application  is  made  so  immedi- 
ately after  default  entered  as  that  no  con- 
siderable delay  to  the  plaintiff  Is  to  be  oc- 
casioned by  permitting  a  defense  on  the  mer- 
its, tiie  court  ought  to  Incline  to  relieve. 
The  exercise  of  the  mere  discretion  of  the 
court  ought  to  tend  in  a  reasonable  degree,  at 
least,  to  bring  about  a  judgment  on  the  very 
merits  of  the  case;  and,  when  the  circum- 
stances are  such  as  to  lead  the  court  to  hesi- 
tate upon  the  motion  to  open  the  default,  it  is 
better,  as  a  general  rule,  that  the  doubt 
should  be  resolved  in  favor  of  the  applica- 
tion." Watson  V.  S.  F.  &  H.  B.  B.  R.  Co.,  41 
Cal.  17.  To  the  same  effect  are  the  decisions 
In  Reidy  v.  Scott,  53  Cal.  69,  Grady  v.  Dono- 
hoo,  108  Cal.  211,  41  Pac.  41,  and  Miller  v. 
Carr.  116  Cal.  378,  48  Pac.  324,  58  Am.  St. 
Rep.  180. 

In  Benedict  v.  Spendlff,  9  Mont.  85,  22  Pac. 
500,  the  opinion  in  the  Watson  Case  is  cited 
with  approval,  and  in  the  later  case  of  Col- 
lier V.  Fitzpatrick,  22  Mont.  553,  57  Pac.  181, 
this  court  again  bad  occasion  to  reverse  a  tri- 
al court  for  its  refusal  to  set  aside  a  default, 
and  there  laid  emphasis  upon  the  design  of 
our  statute  quoted  above,  as  follows:  "Each 
case  in  which  the  court  is  asked  to  set  aside 
a  Judgment  upon  the  ground  of  excusable 
neglect  in  the  moving  party  must  be  decided 
nrion  its  own  facts.  The  design  and  purpose 
of  the  statute  is  to  further  the  administra- 
tion of  Justice,  so  that  the  very  right  upon 
the  merits  may  be  determined,  and  to  tliat 
end  to  grant  relief  from  excusable  neglect  in 
cases  where  diligence  is  shown  In  applying 
promptly  for  the  relief  sought,  providetl  the 
opposite  party  be  not  dein-ived  of  any  ad- 
vantage to  which  he  may  properl.v  be  en- 
titled." See,  also.  Morse  v.  Callantlue,  19 
Mont.  87.  47  Pac.  63.'». 

It  is  generally  ccnsldered  that  statutes  of 


Digitized  by 


Google 


Mont.) 


OPPENHBIMER  v.  BEGAN. 


6<^ 


the  character  of  section  774,  above,  are  reme- 
dial In  their  nature,  and  are  to  be  liberally 
construed.  This  view  Is  held  by  the  Su- 
preme Court  of  California,  as  Is  evidenced 
by  the  following  language  used:  "This  is  a 
remedial  provision,  and,  under  the  terms  of 
section  4  of  the  same  Code,  which  require  It 
to  be  liberally  construed  with  a  view  to  effect 
Its  objects  and  promote  justice.  It  Is  best  ob- 
served by  disposing  of  causes  upon  their 
substantial  merits,  rather  than  with  strict 
regard  to  technical  rules  of  procedure.  The 
discretion  of  the  court  ought  always  to  be 
exercised  In  conformity  with  the  spirit  of  the 
law,  and  in  such  a  manner  as  will  subserve, 
rather  than  impede  or  defeat,  the  ends  of 
Justice;  regarding  mere  technicalities  as  ob- 
stacles to  be  avoided,  rather  than  as  prin- 
ciples to  which  eflTect  is  to  be  given  In  dero- 
gation of  substantial  rights."  Melde  v.  Reyn- 
olds, 129  Cal.  308,  61  Pac.  932. 

If  possible,  an  even  more  concise  statement 
of  the  same  views  Is  made  by  the  Supreme 
Court  of  South  Dakota,  as  follows:  "The 
provisions  of  this  section  are  exceedingly  lib- 
eral In  their  terms,  remedial  in  their  charac- 
ter, and  were  evidently  designed  to  afford 
parties  a  simple,  speedy,  and  efficient  relief 
In  a  most  worthy  class  of  cases.  The  power 
thus  conferred  upon  courts  to  relieve  parties 
from  Judgments  taken  against  them  by  rea- 
son of  their  mistake,  inadvertence,  surprise, 
or  excusable  neglect  should  be  exercised  by 
them  in  the  same  liberal  spirit  in  which  the 
section  was  designed,  In  furtherance  of  Jus- 
tice and  in  order  that  cases  may  be  tried  and 
disposed  of  upon  their  merits.  When,  there- 
fore, a  party  makes  a  showing  of  such  mis- 
take, Inadvertence,  surprise,  or  excusable 
neglect,  applies  promptly  for  relief  after  he 
has  notice  of  the  Judgment,  shows  by  his  affi- 
davit of  merits  that  prima  facie  he  has  a  de- 
fense, and  that  he  makes  the  application  in 
good  faith,  a  court  could  not  hesitate  to  set 
aside  the  default,  and  allow  him  to  serve  an 
answer  upon  such  terms  as  may  be  Just  un- 
der all  the  circumstances  of  the  case."  Grls- 
wold  lilnseed  Oil  Co.  v.  Lee,  1  S.  D.  .531,  47 
N.  W.  95.-),  36  Am.  St.  Rep.  761 ;  People  v. 
Campbell,  18  Abb.  Prac.  1. 

While  these  views  comport  with  our  own 
Ideas  of  the  proi)cr  interpretation  to  be 
placed  upon  statutes  of  this  character,  we 
are  further  fortified  in  our  position  by  direct 
legislative  enactment.  Section  34.')3  of  the 
Code  of  Civil  Procedure,  among  other  things, 
provides:  "The  Code  establishes  the  law  of 
this  state  respecting  the  subjects  to  which  It 
relates,  and  its  provisions  and  all  proceedings 
under  it,  are  to  bo  libcrallj'  construed  with 
a  view  to  effect  Its  objects  and  to  promote 
Justice."  Applying  this  rule  to  fhe  facts  dis- 
closed by  this  record,  and  we  are  of  the  opin- 
ion that  excusable  neglect  is  shown,  that  a 
meritoriotis  defense  Is  tendered,  that  dne  dili- 
gence was  exercised  In  presenting  the  mo- 
tion, and  that  the  trial  court  erred  in  refus- 
ing to  set  aside  the  default. 


The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  district  court 
with  direction  to  set  aside  the  default  and 
permit  the  defendant  to  answer. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


OPPENHEIMBR  t.   REGAN,   Sheriff  of 
Silver  Bow  County. 

(Supreme  Court  of  Montana.     Feb.  23,  1905.) 

JUSTICE  OF  THE  PEACE— JUBISDICTION  —  LlJfl- 
TATION8— AMOUNT— NATURE  OF  CONTROVERSY 
— CONTRACT— ACTION  AGAINST  SUKRIFF- AP- 
PEAL. 

1.  Under  Code  Civ.  Proc.  |  68.5,  providing 
that  objections,  except  only  the  objection  to 
Jurisdiction  of  tlie  court,  are  waived  if  not 
taken  by  demurrer  or  answer,  the  question  of 
jurisdiction  may  be  raised  for  the  first  time  in 
the    Supreme    Court. 

2.  Where  a  justice  of  the  peace  had  no  ju- 
risdiction of  the  subject-matter  of  an  action, 
the  district  court  could  acquire  none  by  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  §  472.] 

3.  Code  Civ.  Proc.  i  66,  snbd.  1,  provides 
that  justices'  courts  shall  have  civil  jurisdic- 
tion in  actions  arising  on  contract  for  the  recov- 
ery of  money  only  if  the  sum  claimed  does  not 
exceed  $300,  and  Civ.  Code,  $  2090,  defines  a 
contract  to  be  an  agreement  to  do,  or  not  to  do, 
a  particular  thing,  the  essentials  oC  which, 
prescribed  by  section  2091,  are  capable  parties, 
consent,  a  lawful  object,  and  a  suflBcient  con- 
sideration. Held,  that  an  action  against  a  sher- 
iff for  damages  for  nonperformance  of  an  of- 
ficial duty,  and  to  recover  a  penalty  imposed 
by  law  for  its  nonperformance,  was  not  an  ac- 
tion on  contract  within  such  sections. 

4.  An  action  against  a  sheriff  to  recover  $239, 
with  25  per  cent,  penalty,  and  interest  at  the 
legal  rate,  whether  fiKured  at  10  per  cent,  a 
month,  as  authorized  by  Pol.  Code,  8  4.S.S9.  or 
at  8  per  cent.,  the  ordinary  legal  rate,  was  In 
excess  of  the  $300  limit  provided  for  tBe  jii- 
risdiction  of  a  justice  of  the  peace  by  Code  Civ. 
Proc.  §  66,  subd.  1. 

Appeal  from  DIstrIc';  Court,  Silver  Bow 
County;   Wm.  Clancy,  .Judge. 

Action  by  J.  E.  Oppenheimer  against  P. 
H.  Regan,  as  sheriff  of  Silver  Bow  county. 
From  a  Judgment  In  tavor  of  plaintiff,  anc 
from  an  order  denying  defendant  a  new 
trial,  he  appeals.    Reversed. 

On  June  7,  1898,  J.  B.  Brown  and  I.  A. 
Hcilbronner,  as  copartners  doing  business 
under  the  firm  name  of  Brown  &  Hcilbron- 
ner, recovered  a  Judgment  before  P.  H. 
Burns,  a  Justice  of  the  peace  of  Silver  Bow 
county,  against  J.  J.  Rellly,  T.  B.  Flood,  and 
Henry  Canfield,  copartners  under  the  firm 
name  of  J.  J.  Rellly  &  Co.  At  the  institu- 
tion ot  this  action  the  plaintiffs  caused  an 
attachment  to  be  Issued  and  to  be  levied 
upon  all  the  personal  property  of  the  de- 
fendants, consisting  of  a  stock  of  liquors, 
b,ir  fixtures,  saloon  furniture,  etc.  The  de- 
fendant, as  sheriff,  executed  the  writ.  On 
the  preceding  day  I.  A.  Hellbronner  had 
placed  In  the  hands  of  the  sheriff  a  certified 
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sopy  of  a  chattel  mortgage,  executed  to 
Hellbronner  by  Bellly  and  Flood  upon  an 
undlrlded  one-bait  Intetest  lii  tbe  property 
attached,  to  secure  tbe  payment  of  prom- 
issory notes  to  tbe  amount  of  $500,  and  had 
directed  bim  to  foreclose  It  Such  proceed- 
ings were  bad  by  tbe  sheriff  under  this  mort- 
gage and  a  writ  of  execution  issued  upon 
the  judgment  that  on  June  14tb,  be  sold  tbe 
property,  realizing  therefrom  $981.55.  Out 
of  tbts  sum  be  paid  one-half,  $490.77,  to- 
ward the  discbarge  of  the  notes  and  mort- 
gage. Tbe  remainder  he  applied  first  to  tbe 
payment  of  the  costs  of  the  suit,  Including 
keeper's  fees,  and  then  to  tbe  satisfaction 
of  the  Brown  &  Hellbronner  judgment,  leav- 
ing a  balance  of  $5.98.  On  June  6^  1898,  the 
plaintiff  recoyered  a  judgment  against  the 
same  defendants  for  $100.50  before  J.  M. 
Trapp,  a  justice  of  the  peace.  On  the  same 
day  Dallemand  &  Co.  (sic)  also  recovered  a 
Judgment  In  tbe  same  court  against  tbe 
same  defendants  for  $138.50.  In  both  of 
these  latter  cases  attachments  bad  been  Is- 
sued and  put  Into  the  hands  of  T.  F.  Lown- 
oy,  a  constable,  for  service,  but  the  record 
fails  to  disclose  whether  he  made  any  levy 
thereunder.  Upon  the  rendition  of  judg- 
ments, executions  were  issued  and  put  in 
the  hands  of  Lowney.  These  were  both 
placed  by  him  in  the  hands  of  the  sheriff, 
the  defendant,  to  be  satisfied  out  of  the 
proceeds  of  the  sale  by  the  sheriff,  the  plain- 
tiff's execution  being  prior  to  that  of  Dal- 
lemand &  Co.  They  were  both  returned 
wholly  unsatisfled,  except  that  the  small 
balance  of  $5.98  left  in  the  hands  of  tbe  sher- 
iff was  applied  on  the  plaintiff's  execution. 
On  August  23d  thereafter,  the  plaintiff,  hav- 
ing secured  the  Dallemand  &  Co.  judgment 
by  assignment;  brought  this  action  in  tbe 
Justice's  court  of  Timothy  Harrington,  a 
justice  of  Silver  Bow  county,  under  section 
4389  of  the  Political  Code,  to  recover  tbe 
amount  of  both  judgments,  with  25  per  cent 
damages,  and  interest  from  June  15,  1898. 
A.  trial  In  that  court  resulted  in  a  judgment 
for  the  plaintiff  for  $298.75  and  costs. 
Thereupon  defendant  appealed  to  the  dis- 
trict court,  where  another  trial  resulted  in 
a  judgment  for  plaintiff  for  $239.  From 
this  judgment  and  an  order  denying  him  a 
new  trial,  defendant  haa  appealed  to  this 
court 

Jesse  B.  Roote,  for  appellant  Forbis  ft 
Mattison,  for  respondent 

BRANTLT,  0.  J.  (after  stating  the  facts). 
Though  many  questions  are  argued  in  the 
briefs  of  counsel,  the  only  one  necessary  to 
be  decided  arises  upon  tbe  contention  of 
tbe  appellant  that  the  justice's  court  bad 
no  Jurisdiction  to  entertain  tbe  action,  and 
that  inasmuch  as  tbe  jurisdiction  of  tbe 
district  court  is  appellate  and  not  original, 
and  therefore  the  same  as  that  of  the  jus- 
tice's court;   th«  action  abooid  have   been 


dismissed.  It  does  not  appear  that  the  Jo- 
rlsdlction  of  Hie  justice  was  challenged  be- 
fore or  during  the  trial,  but  In  the  dis- 
trict court  the  defendant  Interposed  a  mo- 
tion to  dismiss  on  the  gronnd  that  justices 
of  tbe  peace  have  no  Jurisdiction  of  actions- 
authorized  by  section  4389,  supra,  and  that 
therefore  the  district  court  had  none  by  vir- 
tue of  the  appeal.  Whether  or  not  the  Ju- 
risdiction of  the  justice's  or  district  court 
was  challenged  is  a  matter  of  no  moment 
The  question  of  jurisdiction  may  be  raised 
at  any  time,  and  may  be  presented  In  this 
court  for  tbe  first  time  In  the  case.  Code 
Civ.  Proc.  I  685.  If  tbe  justice's  court  had 
no  Jurisdiction  of  the  subject-matter  of  th» 
action,  the  district  court  had  none.  Cbad- 
wlck  V.  Chadwlclc,  6  Mont  508,  18  Pac.  885; 
Shea  V.  Began  et  al.,  28  Mont  808,  74  Pac 
737. 

Section  20,  art  8,  of  the  Constitution,  de- 
clares: "Justices'  courts  shall  have  such 
original  jurisdiction  within  their  respective 
counties  as  may  be  prescribed  by  law,  ex- 
cept as  in  this  constitution  otherwise  pro- 
vided; provided,  that  they  sliall  not  have 
Jurisdiction  in  any  case  where  the  debt, 
claim  or  value  of  the  property  involved  ex- 
ceeds the  sum  of  three  hundred  dollars." 
Tbe  following  section  (21)  prescribes  other 
limitations  as  to  the  class  ot  cases  jurisdic- 
tion in  which  may  not  be  conferred  by  the 
Legislature.  In  pursuance  of  these  provi- 
slous,  the  Legislature  has  prescribed  by  law 
(Code  Civ.  Proc.  i  G6),  though  In  general 
terms,  the  class  of  dvil  cases  which  these 
courts  may  try  and  determine.  Section  66 
provides:  "The  justices'  courts  have  dvll 
jurisdiction:  (1)  In  actions  arising  on  con- 
tract for  the  recovery  of  money  only  if  tbe 
sum  claimed  does  not  exceed  three  hundred 
dollars.  *  *  *  (4)  In  actions  for  a  fine^ 
penalty,  or  forfeiture,  not  exceeding  three 
hundred  dollars,  given  by  tbe  statute,  or  the 
ordinance  of  an  incorporated  city,  or  town, 
where  no  issue  is  raised  by  the  answer  In- 
volving the  legality  of  any  tax.  Impost  as- 
sessment toll,  or  municipal  fine."  Wltbln 
the  limitations  prescribed  by  tbe  Constitu- 
tion, the  Legislature  has  {tower  to  confor 
jurisdiction  upon  justices'  courts  in  any 
class  of  cases;  but  these  courts,  being  thus 
constituted  courts  of  special  and  limited  ju- 
risdiction, are  without  power  to  hear  and 
determine  any  case  when  such  power  Is  not 
specifically  or  by  clear  implication,  conferred 
by  tbe  statute  defining  their  powers.  Now, 
upon  examination  of  section  66,  supra,  ws 
find,  that  if  these  courts  have  the  power  ta 
hear  and  determine  cases  authorized  under 
section  4389  of  the  Political  Code,  such  power 
must  be  derived  from  the  provisions  ot  one 
of  the  subdivisions  quoted  supra,  for  the 
other  subdivisions  refer  to  cases  undoubted- 
ly of  a  different  nature.  Tbe  ease  at  bar 
cannot  fall  under  subdivision  4,  for  the  very 
obvious  reason  that  this  provision  grants  au- 
thority to  entertain  actions  for  the  recovei^- 
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of  fines,  penalties,  or  forfeitures  given  by 
statute  or  municipal  ordinance,  within  the 
limitation  of  |300,  but  only  when  the  right 
to  recover  such  fine,  penalty,  or  forfeiture 
Is  the  sole  matter  in  controversy,  and  when 
the  answer  does  not  question  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  munic- 
ipal fine.  The  power  to  entertain  the  ac- 
tion must  therefore  be  found,  if  at  all,  in 
subdirlslon  1,  and  in  the  expression  "ac- 
tions arising  on  contracts  for  the  recovery 
of  money  only." 

Is  this  action  one  arising  on  contract?  Sec- 
tion 2090  of  the  Civil  Code  defines  contract 
to  be  an  agreement  to  do  or  not  to  do  a 
particular  thing,  and  the  following  section 
declares  that  it  is  essential  to  the  existence 
of  a  contract  that  there  should  be  (1)  capable 
parties,  (2)  their  consent,  (3)  a  lawful  object, 
and  (4)  a  sufficient  cause  or  consideration. 
This  is  nothing  more  than  the  common-law 
deflnltlon  of  the  term,  and  is  manifestly'  in- 
tended to  apply  only  to  those  obligations 
which  arise  immediately  out  of  dealings  be- 
tween the  parties,  and  not  to  that  sort  of 
contract  which  arises  remotely  out  of  the 
compact  of  government.  It  is  only  in  a  re- 
mote sense,  by  a  fiction  of  law,  that  the  duty 
of  a  public  officer  to  the  iudiyidual  citizen 
may  be  said  to  rest  upon  the  obligation  of  a 
contract,  or  that  the  contract  of  principal  and 
agent  may  be  said  to  exist  between  them. 
The  law  imposes  duties  upon  the  public 
officer,  and  the  citizen  does  not  occupy  to- 
ward him  the  relation  of  principal,  so  that, 
by  virtue  of  the  fact  that,  when  the  citizen 
places  process  in  the  hands  of  an  officer,  he 
assumes  responaibility  for  his  acts,  or  must 
pay  him  for  the  performance-  of  his  duty  any 
other  compensation  than  that  which  the  law 
provides.  Oftentimes  no  compensation  is 
provided  for  a  particular  duty,  yet  the  duty 
required  must  nevertheless  be  performed,  and 
the  officer  may  not  lawfully  demand  com- 
pensation tberefor. 

The  gist  of  this  action  Is  the  recovery  of 
damages  for  the  nonperformance  of  official 
duty,  and  of  the  penalty  Imposed  by  the  law 
for  its  nonperformance.  It  cannot  be  said, 
then,  that  the  defendant  owed  such  a  special 
duty  or  obligation  to  the  plaintiff  as  that, 
when  the  latter  put  process  in  his  hands, 
there  arose  by  Implication  an  agreement  on 
the  part  of  the  defendant  that  plaintiff's 
judgment  should  be  satisfied  out  of  any  funds 
derived  from  the  sale  of  the  property  belong- 
ing to  the  defendants  named  therein,  without 
regard  to  the  Judgment  and  discretion  of  the 
defendant  as  to  the  duties  owed  to  other  per- 
sons occupying  relatively  the  same  position 
tow^ard  blm.  In  enacting  the  law,  the  Legis- 
lature evidently  bad  in  view  a  contract  in  its 
ordinary  or  proper  sense,  and  not  an  agree- 
ment resting  upon  a  fiction  of  law.  Inas- 
much as  the  statute  (section  66)  grants  pow- 
ers under  limitations  prescribed  by  the  Con- 
stitution— ^whlch  are  mandatory,  and  prohib- 
itory— It  must,  for  this  reason,  be  construed 


as  not  to  grant  others  tban  those  which 
come  clearly  within  Its  terms,  or  which  are 
necessarily  implied  thereby.     This  rule  ex- 
cludes the  idea  of  the  liability  arising  ex 
delicto,  even  though,  by  fiction  of  law,  it 
might  be  said  in  some  remote  sense  to  be 
a  liability  arising  ex  contractu,  and  author- 
izing a  suit  for  a  specific  sum  of  money.    The 
meaning  of  the  term  "contract,"  here  adopt- 
ed, has  been  held  by  other  courts  to  be  ob- 
j  vlously  the  correct  one.    Merfleld  v.  Bnrkett, 
I  56  Ark.  592,  20  S.  W.  523;    Montgomery  v. 
I  Poorman,  6  Watts,  3lB4.    But,  In  the  absence 
i  of  such  holdings,  we  should  be  constrained 
j  to  limit  its  meaning  to  the  extent  Indicated, 
'  without  Intending  to  Infringe  the  rule  that 
in  some  cases  the  officer  may  be  held  liable 
to  action,  for  money  had  and  received,  at 
the  suit  of  the  party  aggrieved.    In  the  ab- 
sence of  such  a  provision  as  section  4389,  the 
plaintiff  would  be  compelled  to  resort  to  an 
action  for  a  false  return,  or  to  some  other 
form  of  action  ex  delicto. 

Much  was  said  in  the  argument  of  counsel 
upo'n  the  question  whether  this  action  could 
be  maintained  under  the  facts  of  this  case  In 
any  event,  and  whether  or  not  the  plaintiff 
should  have  brought  an  action  for  a  false  re- 
turn. Under  the  view  we  have  taken  of  sec- 
tion 66,  supra,  It  Is  not  necessary  to  decide 
this  question. 

It  will  be  noticed  that  under  the  prayer 
of  the  complaint  the  claim  demanded  in  the 
two  counts  thereof  Is  for  the  amount  of  the 
two  judgments,  $239,  with  25  per  cent  penal- 
ty, and  Interest  at  the  legal  rate.  The  action 
having  been  brought  under  section  43S9,  the 
legal  rate  of  Interest  Is  10  i>er  cent  per 
month.  The  amount  of  the  judgment  de- 
manded, therefore.  Is  In  excess  of  $300;  or. 
If  the  language  of  the  prayer  of  the  com- 
plaint be  construed  to  demand  not  more  tban 
the  ordinary  legal  rate  of  interest  upon  mon- 
ey loaned,  which  Is  8  per  cent,  per  annum, 
the  amount  of  the  judgment  demanded  Is 
still  in  excess  of  $300.  In  either  event,  the 
claim  is  in  e.\ces8  of  the  statutory  limit,  and, 
though  tills  phase  of  the  case  is  only  inci- 
dentally referred  to  in  the  briefs,  the  inquiry 
naturally  arises  whether  or  not,  for  this  rea- 
son also,  the  action  is  not  without  the  Juris- 
diction of  the  justice.  In  many  states  it  Is 
held,  under  statutory  provisions  similar  to 
ours,  that  the  Jurisdiction  of  the  justice  Is  to 
be  determined  by  the  amount  of  the  claim  de- 
manded, and  that  remittitur  of  the  excess 
over  the  statutory  limit  after  suit  brought 
does  not  clothe  the  justice  with  jurisdiction 
to  proceed  with  the  trial  of  the  case.  This 
question  it  Is  not  necessary  to  decide.  Inas- 
much as  the  conclusion  already  reached  de- 
termines the  case.  A  very  interesting  dis- 
cussion in  this  connection  may  be  found,  liuw- 
ever,  in  the  case  of  Plunket  v.  Evans,  2  S.  D. 
434,  50  N.  W.  961.  See,  also.  Nelson  v.  Ladd 
et  al.,  4  S.  D.  1,  54  N.  W.  809 ;  Pureell  r. 
Booth,  6  Dak.  17,  50  N.  W.  196:  Ball  v. 
Blggam,  43  Kan.  327,  23  Pac.  565;    Love- 
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Joy  V.  Woolfolk,  105  Ga.  252,  31  S.  E.  164; 
Bowden  v.  Taylor,  81  Ga.  199,  6  S.  E.  277; 
TOlume  2,  Current  Law,  p».t>53;  Knight  t. 
Taylor,  131  N.  C.  84,  42  S.  E.  537;  Warder, 
Bushnell  &  Glessner  Co.  v.  Raymond,  7  S. 
D.  451,  64  N.  W.  525;  Kanouse  v.  Martin,  15 
How.  198,  14  L.  Ed.  660 ;  Gordon  v.  Longest, 
16  Pet  97,  10  L.  Ed.  900 ;  Shealor  v.  Supe- 
rior Court,  70  Cal.  504,  11  Pac.  653;  Bailey 
V.  Sloan,  65  Cal.  387,  4  Pac.  349;  Everett 
Piano  Co.  V.  Bash,  31  Ind.  App.  498,  68  N.  E. 
329. 

The  Justice's  court  not  having  Jurisdiction 
of  the  action,  the  result  is  that  the  district 
court  had  none,  aud  that  the  judgment  and 
order  caust  be  reversed.  It  is  accordingly  so 
ordered,  and  the  district  court  Is  directed  to 
dismiss  the  action. 

Reversed  and  remanded. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


HICKEY  et  al.  v.  PARROT  SILVER  & 
COPPER  CO.  et  al. 

(Snpreme  Court  of  Montana.     March  1,  1905.) 

KECEIVEBS— COMPENSATION— RULES  FOR  ASCER- 
TAININO — EXPENSES  INCURRED  AFTER  TERMI- 
NATION OF  RECEIVEBSniP  —  ALLOWANCE  FOR 
COUNSEL  FEES— PARTIES  LIABLE. 

1.  Where  a  receiver  is  legally  appointed,  he 
Is  entitled  to  compensation  for  his  services  ac- 
tually rendered,  although  the  order  of  appoint- 
ment be  vacated  or  reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  §g  387-392.] 

2.  Where  a  receiver  Is  improperly  appointed, 
the  party  who  procured  his  appointment  is 
liable  for  his  compensation. 

3.  A  receiver  is  entitled,  as  a  matter  of  right, 
to  the  benefit  of  counsel,  when  the  nature  of 
the  trust  requires  it;  and,  while  he  usually 
selects  his  own  counsel,  he  cannot  make  any 
contract  for  their  compensation  that  is  binding, 
as  it  is  the  function  of  the  court  to  determine, 
both  the  necessity  for  counsel,  and  the  compen- 
sation to  be  allowed  therefor. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  42. 
Cent.  Dig.  Receivers,  §§  177-180.] 

4.  In  determining  the  compensation  to  he  al- 
lowed a  receiver,  the  circumstances  and  en- 
vironments of  the  particular  receivership 
should  be  considered. 

5.  While  the  receiver  is  entitled  to  reasonable 
compensation  for  the  management  of  the  prop- 
erty, the  fact  that  he  is  employed  by  the  court, 
and  not  by  the  owner  of  the  property,  does  not 
entitle  him  to  any  greater  compensation  than 
that  which  would  he  reasonable  if  he  had  been 
employed  by  the  owner. 

6.  Where  extra  duties  are  required  of  a  re- 
ceiver, such  as  the  giving  of  a  bond  or  the 
employment  of  counsel,  he  is  entitled  to  extra 
compensation,  in  addition  to  that  to  which  be 
would  be  entitled  merely  for  the  management 
of  the  property. 

7.  In  fixing  the  compensation  of  a  receiver, 
the  considerations  that  should  control  the  court 
are  the  value  of  the  property  in  controversy, 
the  practical  benefits  derived  from  the  receiv- 
er's efforts,  the  time,  labor,  and  skill  needed  or 
expended  in  the  proper  performance  of  his 
duties,  and  the  de^ee  of  activity.  Integrity,  and 
dispatch  with  which  the  work  of  the  receiver- 
ship is  conducted. 


8.  It  is  the  duty  of  a  receiver  to  transact  his 
business  in  such  a  manner,  and  to  keep  his 
hooks  and  vouchers  in  such  shape,  that  he  may 
be  ready  for  examination  at  any  time. 

9.  After  an  order  appointing  a  receiver  bad 
been  revei-sed  on  appeal,  and  more  than  a  year 
after  the  termination  of  the  receivership,  the  re- 
ceiver and  the  defendant,  without  the  consent 
of  the  party  who  had  procured  the  appointment 
of  the  receiver,  stipulated  that  the  defendant's 
objections  to  the  receiver's  reports  should  be 
referred.  Held,  that  the  party  who  procured 
the  appointment  of  the  receiver  was  not  liable 
for  the  fees  of  the  attorneys  representing  the 
receiver  on  the  reference. 

10.  A  receiver  is  not  entitled  to  compensation 
or  allowance  for  attorney's  fees  for  any  new 
business  transacted  after  the  receivership  has 
been  terminated  by  reversal  of  the  order  of  ap- 
pointment. 

11.  Where  the  court  has  personal  knowledge  of 
the  services  rendered  by  attorneys  for  a  re- 
ceiver, It  Is  not  always  necessary  that  it  bhould 
hear  evidence  as  to  the  amount  which  it  should 
allow  for  attorney's  fees,  as  the  court  is  pre- 
sumed to  know  the  value  of  attorney's  services, 
but  snch  evidence  may  be  admitted  to  inform 
the  court  what  is  just  and  reasonable  under  the 
circumstances. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  Wm. 
Olancy,  Judge. 

Action  by  Michael  A.  Hlckey  and  others 
against  the  Parrot  Silver  &  Copper  Com- 
pany. On  motion  of  plaintiff  Arthur  P. 
Helnze,  Thomas  McLaughlin  was  appoint- 
ed receiver  of  the  property  involved  in  the 
litigation,  and  from  an  order  fixing  his  com- 
pensation, and  allowing  blm  a  certain  amount 
for  counsel  fees,  said  Heluze  appeals.  Re- 
versed. 

McHatton  &  Cotter  and  J.  M.  Denny,  for 
appellant  Kirk  &  Clinton,  H.  L.  Maury,  and 
Forbls  &  Evans,  for  respondent 

POORMAN,  C.  This  is  an  appeal  from  a 
final  judgment  State  ex  rel.  Helnze  v.  Dis- 
trict Court,  28  Mont  227,  72  Pac.  013.  It  is 
alleged  In  the  complaint  filed  in  the  principal 
action:  That  the  owners  of  an  undivided 
si/oe  of  the  Nipper  lode  claim  leased  their 
Interest  to  F.  Augustus  Heinze,  who  was  also 
given  an  option  to  purchase  the  property. 
The  lessee  then  sublet  the  premises  to  Ar- 
thur P.  Helnze,  who  entered  into  the  posses- 
sion thereof,  and  at  the  time  the  action  was 
commenced,  in  August,  1899,  was  working 
the  same.  That  the  Parrot  Silver  &  Copper 
Mining  Company  entered  the  Nipj)er  ground 
through  underground  workings,  and  was  ex- 
tracting and  carrying  away  ores  from  be- 
neath the  surface  of  the  Nipper  claim.  The 
complaint  asks  that  the  title  to  the  prop- 
eity  be  quieted,  and  that  the  defendant  Par- 
rot Comi)auy  be  enjoined  from  entering  up- 
on, mining,  or  extracting  any  ore  from,  or 
breaking  any  rock  within  or  on,  the  Nipper 
claim.  The  Parrot  Company,  in  its  an- 
swer, admitted  that  It  was  extracting  ores 
from  a  vein  beneath  the  surface  of  the 
Nipper  claim,  but  alleged  that  such  vein  had 
its  apex  within  the  Little  Mina  lode  claim, 
lying  north  of  the  Kipper  claim,  uud  which 
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was  owned  by  the  defendant  company.  All 
of  the  owners  of  this  ^i/aa  undivided  Inter- 
est in  the  Nipper  claim,  together  with  the 
lessee,  F.  Augustus  Helnze,  and  the  sub- 
lessee, Arthur  P.  Helnze,  were  plalntlfTs  In 
this  action.  Afterwards,  about  March  3, 
1900,  the  sublessee,  Arthur  P.  Helnze,  filed 
an  application  for  the  appointment  of  a  re- 
ceiver to  take  possession  of  and  operate  that 
portion  of  the  Nipper  claim  in  dispute;  al- 
leging himself  to  be  especially  aggrieved,  for 
the  reason  that  his  lease  thereon  expired  in 
July,  1901,  and  that  be  desired  to  have  the 
property  operated  during  the  continuance  of 
his  lease.  A  receiver  was  appointed  by  or- 
der of  the  court  dated  May  IG,  1900.  By  the 
order  of  appointment  the  receiver  was  "au- 
thorized to  operate  and  mine  said  portion  of 
the  Nipper  lode  claim,  and  all  veins  and 
bodies  of  ore  therein,  together  with  all  ex- 
tralateral  rights  pertaining  thereto;  to  take 
charge  of  all  ores  which  may  be  extracted  by 
him  from  said  portion  of  the  Nipper  mining 
claim;  and  to  have  the  same  removed,  redu- 
ced, and  smelted,  so  as  to  realize  the  most 
money  therefrom,"  etc.  The  order  of  appoint- 
ment also  enjoins  the  parties,  except  the  co- 
tenants,  from  interfering  with  the  said  receiv- 
er In  the  performance  of  bis  duties,  and  from 
withholding  in  any  manner  the  possession 
of  said  premises,  or  any  portion  thereof,  or 
any  of  the  underground  workings  thereon 
or  therein,  or  upon  any  veins  claimed  to  be- 
long to  or  within  said  portion  of  the  said  Nip- 
per claim. 

The  receiver  so  appointed.  It  appears,  was 
required  to  give  two  bonds — one  for  $10,000 
and  one  for  $25,000.  The  receiver  imme- 
diately entered  into  the  possession  of  the 
property,  and  began  active  mining  operations 
about  the  1st  of  June,  1900.  Practically  all 
the  mining  supplies,  machinery,  tools,  and 
apparatus  of  all  kinds  used  by  the  receiver 
were  purchased  by  him  from  the  Montana 
Ore  Purchasing  Company,  and  all  the  ores 
mined  were  sold  to  this  company.  It  ap- 
pears that  this  company  also  advanced  mon- 
ey to  the  receiver  when  needed  to  settle  his 
monthly  accounts. 

The  defendant  Parrot  Company  In  the 
meantime  bad  appealed  to  the  Supreme  Court 
from  the  order  appointing  the  receiver,  and 
such  order  was  reversed  by  the  Supreme 
Court  in  March,  1901.  Hickey  v.  Parrot 
Silver  &  Copper  Co.,  25  Mont.  164,  64  Pac. 
330.  The  receiver  during  bis  operation  of  the 
mine  filed  his  regular  monthly  statements 
and  reports  for  all  the  months  except  the 
months  of  February  and  ISlarch,  1901.  To 
each  of  these  monthly  reports  the  Parrot 
Ck)mpaay  filed  its  objection  and  protest.  The 
monthly  reports  of  the  receiver  for  the 
mouths  of  February  and  March,  1901,  were 
not  filed  until  in  January,  1002.  Objections 
and  protests  were  filed  to  these  reports  by 
the  Parrot  Company.  The  receiver  had  em- 
ployed an  attorney  and  counselor  during  his 
operation  of  the  mine,  and  had  been  allowed 


therefor,  but  about  the  time  the  order  ap- 
pointing the  receiver  was  reversed  this  coun- 
sel ceased  to  act;  and  the  receiver,  after 
the  remittitur  was  filed,  employed  as  his 
attorneys  and  counselors  H.  L.  Maury  and 
Kirk  &  Clinton. 

The  plalntlflt  Arthur  P.  Helnze  had  filed 
no  objections  to  these  monthly  statements. 
On  May  26,  1902,  a  stipulation  was  entered 
Into  between  the  receiver  and  the  Parrot 
Company  that  the  taking  of  the  testimony 
with  reference  to  his  various  monthly  re- 
ports should  be  referred  to  a  referee.  This 
appellant  was  not  a  party  to  this  reference. 
The  order  of  reference  was  made  on  that 
day,  and  a  hearing  was  had  before  a  ref- 
eree, which  it  is  claimed  by  the  receiver  occu- 
pied his  time  and  attention  and  that  of  bis 
attorneys  for  something  over  three  months. 
Afterwards,  during  the  month  of  December, 
1902,  the  receiver  made  his  final  report  to 
the  court,  asking  that  he  be  allowed  $28,000 
for  his  own  salary,  less  $4,569  which  he  bad 
already  received,  and  that  he  be  allowed  as 
expenses  $10,000  for  his  attorney  H.  L. 
Maury,  $10,000  for  his  attorneys  Kirk  &  Clin- 
ton, and  $125  for  his  bookkeeper,  J.  B.  Mc- 
Ginn. There  Is  a  statement  in  the  final  re- 
port of  the  receiver  that  the  referee  to  whom 
was  referred  the  matter  of  taking  testimony 
and  making  findings  respecting  the  objec- 
tions and  protests  filed  by  defendant  to  the 
several  monthly  reports  of  the  receiver  had 
made  and  filed  with  the  clerk  "his  findings 
of  fact  and  conclusions  of  law,  and  has  rec- 
ommended that  judgment  be  entered  con- 
firming, allowing,  and  settling  as  correct 
each  and  every  of  said  reports."  Reference 
Is  also  made  In  the  final  report  to  all  of  the 
testimony,  and  to  all  of  the  exhibits  filed  by 
the  referee,  "as  If  all  said  testimony  and 
exhibits  were  in  this  report  set  out  at  length 
and  made  a  part  hereof."  However,  the  tes- 
timony taken  by  the  referee  does  not  ap- 
pear in  the  record,  unless  it  is  the  same  an 
that  given  before  the  court  No  separate  ac- 
tion appears  to  have  been  taken  on  the  report 
of  the  referee,  and  no  question  respecting 
the  same  Is  involved  here,  or  with  reference 
to  the  allowance  or  rejection  of  the  several 
monthly  accounts  contained  in  the  monthly 
reports  of  the  receiver.  To  this  final  report 
of  the  receiver  objections  were  filed  by  all 
of  the  plaintiffs,  acting  jointly,  except  the 
sublessee,  Arthur  P.  Helnze,  who  filed  sepa- 
rate, specific  objections  thereto.  Objections 
and  protests  were  also  filed  by  defendant 
Parrot  Company.  The  objections  made  to 
the  final  report  of  the  receiver  by  the  plain- 
tiffs who  filed  objections  jointly,  and  by 
plaintiff  Arthur  P.  Helnze,  who  appeared  sep- 
arately In  filing  objections,  are  practically  the 
same,  and  relate  to  expenses  Incurred  by  the 
receiver  for  counsel  fees  and  other  expenses 
since  the  25th  day  of  March,  1901,  at  which 
date  the  remittitur  from  the  Supreme  Court 
was  filed  in  the  district  court.  Objections 
were  also  made  to  the  compensation  claiia- 
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ed  by  the  receiver,  and  It  Is  alleged  that  the 
sum  of  $500  per  month  during  the  lOV^ 
months  which  intervened  between  the  ap- 
pointment of  the  receiver  and  the  reversal 
of  the  order  making  such  appointment  is 
ample  compensation  for  the  receiver.  The 
objections  filed  by  the  defendant  Parrot 
Company  are  much  more  extensive,  and  cov- 
er nearly  every  phase  of  the  receivership. 
Including  practically  the  same  objections 
made  by  the  plaintlfTs,  and  adding  thereto 
specific  objections,  to  wit,  to  the  sale  of 
property  made  by  the  receiver  after  the 
reversal  of  the  order  appointing  him,  and 
the  filing  of  the  remittitur  in  the  district 
court  where  the  order  was  originally  made. 
The  report  is  further  objected  to  on  the 
ground  that  the  receiver  had  not  properly 
discharged  the  duties  of  his  trust,  had  not 
fairly  accounted  for  all  ores  mined,  and  had 
not  received  for  such  ores  their  marliet  value 
when  he  had  disposed  of  the  same,  and  on 
many  other  grounds;  making  it  necessary  at 
the  hearing  to  Introduce  evidence  relating 
to  almost  every  phase  of  the  work  perform- 
ed during  the  period  the  property  was  in 
the  hands  of  the  receiver. 

The  hearing  on  this  final  report  was  had 
in  January,  1903,  and  from  the  evidence 
then  introduced  it  appears  that  after  the 
order  appointing  the  receiver  had  been  re- 
versed, and  the  remittitur  In  the  case  filed 
in  the  district  court,  the  receiver  had,  with- 
out any  order  by  the  court  therefor,  sold  cer- 
tain fumittu'e  for  the  sum  of  $9.5,  and  certain 
miners'  tools  and  other  implements  and  sup- 
plies, receivUig  therefor  $5,102.28,  all  of  which 
he  had  set  forth  in  his  final  report.  It  ap- 
peared further  that  his  gross  receipts  during 
the  period  of  his  receivership  were  $302,-_ 
775.43,  plus  the  amount  which  he  had  re-' 
ceived  from  the  sale  of  the  furniture,  min- 
ing machinery,  and  tools,  as  above  stated, 
after  the  filing  of  the  remittitur;  that  his 
total  disbursements  for  all  purposes  were 
$408,280;  leaving  a  deficit  of  $10,342.29. 
The  propriety  of  the  action  of  the  receiver 
in  selling  this  furniture,  mining  implements, 
supplies,  etc..  Is  not  questioned  by  the  ap- 
pellant on  this  appeal. 

On  January  17,  1903.  the  court  signed  an 
order  overruling  all  objections  to  the  final 
rei)ort  of  the  receiver,  and  allowing  him 
$16,000  for  all  services  performed  by  him  as 
such;  also  allowing  $5,(KXI  for  legal  services 
performed  by  H.  L.  Mourj',  $5,000  for  legal 
services  performed  by  Kirk  &  Clinton,  and 
$125  for  services  as  bookkeeper  by  J.  6. 
McGinn.  That  none  of  these  sums  had  been 
paid,  except  $4,.")C0  retahied  by  the  receiver 
on  account  "That  the  said  report,  as  to  all 
matters  not  herein  specifically  set  forth.  Is 
adopted  and  approved  by  the  court."  After- 
wards the  receiver  filed  a  motion  that  an 
order  be  made  requiring  Arthur  P.  Heinze  to 
pay  to  the  receiver  the  amount  found  due, 
to  wit,  the  sum  of  $21,.'m0.  This  motion  was 
contested,  but  was  sustained  by  the  court. 


and  on  January  31,  1903,  the  order  was  en- 
tered from  which  this  appeal  is  taken.  It 
was  determined  on  a  former  appeal  of  this 
case  that  this  order  is  in  etfect  a  final  Judg- 
ment, and  is  appealable.  State  v.  District 
Court,  supra. 

The  objections  made  by  appellant  are  sub- 
stantially that  the  court  erred  In  taxing  the 
expense  of  the  receivership  remaining  un- 
paid against  the  plaintiff  Arthur  P.  Heinze; 
that  the  sums  allowed  were  excessive;  that 
no  allowance  should  be  made  as  compensa- 
tion to  the  receiver,  or  for  attorney's  fees,  or 
for  any  services  performed  after  the  reversal 
of  the  order  appointing  the  receiver. 

It  will  be  noticed  that  the  plaintiffs  In  the 
principal  case  did  not  ask  that  a  receiver 
be  appointed;  that  subsequent  to  the  com- 
mencement of  the  action  this  appellant,  who 
Is  one  of  the  plaintiffs,  filed  his  separate  pe- 
tition asking  that  a  receiver  be  appointed; 
that  the  order  of  appointment  was  based  up- 
on this  petition;  that  It  was  afterwards  de- 
termined that  this  ai^Kilntmeut  was  wrong- 
ful. 

Where  a  receiver  Is  legally  appointed,  he 
Is  entitled  to  compensation  for  services  ac- 
tually rendered,  though  the  order  of  appoint- 
ment be  vacated  or  reversed.  Beach  on  Re- 
ceivers, t  ^^.  But  to  whom  should  this 
compensation  and  expense  be  assessed? 
"The  compensation  of  a  receiver  is  taxable 
as  costs.  Hutchinson  v.  Hampton,  1  Mont. 
89;  Er\-In  v.  Collier.  2  Mont.  fla>.  The 
compensation  of  a  legally  appointed  receiver, 
while  primarily  chargeable  to  and  payable 
out  of  the  property  or  fimds  in  his  hands,  as 
was  held  in  Hutchinson  v.  Hampton,  supra, 
is  nevertheless  (In  absence  of  exceptional 
facts)  ultimately  taxable  to  the  losing  party, 
whose  wrong  occasioned  the  appointment,  as 
declared  In  Ervln  v.  Collier,  supra."  State 
V.  Lindsay,  24  Mont.  352,  61  Pac.  883.  "The 
fees  of  the  receiver  may  be  allowed  as  costs, 
and  taxed  against  the  losing  party  upon 
the  entry  of  final  Judgment  in  the  action 
[citing  cases];  but  this  does  not  preclude 
the  court,  upon  a  discharge  of  the  receiver 
before  the  conclusion  of  the  action,  as  was 
the  case  here,  from  fixing  his  compensation, 
and  odjudglng  payment  thereof  against  the 
party  at  whose  histance  he  was  wrongfully 
appointed."  State  ex  rel.  Heinze  v.  District 
Court,  supra.  In  McAnrow  v.  Martin,  183 
111.  407,  56  N.  B.  168,  the  court  said:  "When 
a  receiver  obtains  possession  of  money  or 
property  under  an  order  which  Is  afterwards 
reversed  on  appeal,  and  he  Is  required  to 
restore  the  money  to  the  person  entitled 
thereto,  he  cannot  claim  compensation  out  of 
the  funds  in  his  hands,  but  must  look  there- 
for to  the  party  who  secured  his  appoint- 
ment. Weston  V.  Watts,  45  Hun,  219; 
French  v.  GIfford,  31  Iowa,  428;  Verplanck 
V.  Mercantile  Ins.  Co.,  2  Paige.  438;  Radford 
V.  Folsom,  55  Iowa.  276,  7  N.  W.  604."  The 
same  doctrine  is  announced  In  Beach  on  Re- 
ceivers, par.  119;  Richmond  t.  Irons,  121  U. 
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S.  27,  7  S«p.  Ct.  788,  30  L.  Ed.  864;  People 
T.  Jones,  33  Mich.  303;  Welcb  v.  Rensbaw 
(Colo.  App.)  50  Pac.  967.  As  was  said  in 
Ogden  City  v.  Irrigati(»i  Oo.  (Utali)  55  Pac. 
385:  "The  expenses  Incurred  by  the  receiver 
that  would  hare  been  necessary  for  the  ap- 
pellant to  incur,  bad  It  remained  in  the  pos- 
session of  its  property  and  In  tlie  control  of 
Its  business,  were  properly  paid  out  of  the 
fund,  but  such  as  It  would  not  bare  been 
necessary  for  it  to  incur  should  be  charged 
to  the  party  procuring  the  order.  Such  ex- 
penses should  be  regarded  as  Incurred  in 
consequence  of  an  error  at  tils  instance. 
City  of  St.  LovUs  V.  Gaslight  Co..  11  Mo.  App. 
237;  Bank  v.  Bayne,  140  N.  X.  321,  36  N. 
B.  630;  Moyers  t.  Coiner,  22  Pla.  422;  French 
T.  Glfford,  31  Iowa,  428."  See,  also,  Cassldy 
y.  Harrelson  (Colo.  App.)  29  Pac.  625. 

The  order  appointing  a  receive  is  the  au- 
thority under  which  be  acts.  Whenever  this 
Is  reversed  his  authority  is  gone,  and  it  then 
becomes  his  duty  immediately  to  render  his 
final  report  and  demand  his  formal  dis- 
charge. 

The  recover  is  entitled  as  a  matter  of 
right  to  the  benefit  of  comisel,  when  the  na- 
ture of  the  trust  requires  It;  and,  while  he 
usually  selects  his  own  counsel,  he  cannot 
make  any  contract  of  hiring  or  agreement 
for  compensation  that  is  binding  upon  the 
court,  for  it  is  the  function  of  the  court  to 
determine  both  the  necessity  for  counsel,  and 
the  compensation  to  be  allowed  therefor. 

The  receiver  Is  entitled  to  compensation 
for  services  performed  by  him,  and  the  cir- 
cumstances and  environments  of  the  partic- 
ular receivership  are  proper  to  be  considered 
In  determining  the  amount  of  this  compen- 
sation. See,  generally,  Forrester  et  al.  v. 
Mln.  Co.  et  al.  (Mont.)  76  Pac.  2,  and  cases 
cited;  McLane  v.  P.  &  S.  V,  R.  Co.  (Cai.)  6 
Pac.  748. 

The  receiver  in  this  case  was  in  effect  a 
general  superintendent,  vested  with  plenary 
powers,  subordinate  only  to  the  will  of  his 
master,  governed  by  the  rules  of  law  and 
equity;  but  the  employment  came  from  the 
court,  instead  of  from  the  mine  owner.  Re- 
ports were  made  to  the  court,  not  to  the 
owner.  The  court,  not  the  owner,  was  the 
master.  The  duties  and  labor  performed  in 
such  case,  whether  under  an  appointment 
by  the  court  as  a  receiver,  or  under  an  em- 
ployment by  the  owner  as  a  superintendent, 
are  the  same.  The  party  is  required  by  law 
In  both  cases  to  be  loyal  to  his  trust,  to 
exercise  the  diligence  and  care  of  a  reasona- 
ble person,  and  to  use  the  skill  possessed 
by  him  in  the  conduct  of  the  business  with 
which  he  is  intrusted.  If  he  does  all  this 
he  has  complied  with  all  that  is  required  of 
blm,  and  he  Is  not  personally  liable  for  any 
resultant  loss  or  damage.  The  receiver  was 
required  to  give  bonds,  but  his  bondsmen 
•are  not  liable  if  he  is  not.  The  law  does 
not  compel  one  to  accept  from  the  court  em- 
•ployment  as  a  receiver,  any  more  than  It 


compels  him  to  accept  employment  from  the 
owner  as  a  superintendent.  If  he  jeopar- 
dizes other  interests  by  accepting  the  re- 
ceivership, he  does  It  voluntarily,  and  is 
not  entitled  to  be  recompensed  therefor. 
.  It  is  well  established  that  the  compensa- 
Uon  allowed  a  receiver  must  be  reasonable, 
but  why  compensation  must  be  greater,  in 
order  to  be  reasonable,  for  doing  certain 
work,  when  the  hiring  is  done  by  the  court, 
than  it  would  be  for  the  same  duties  If  the 
hiring  were  done  by  an  individual,  Is  not 
apparent.  Where  extra  duties  are  enjoin- 
ed, as  griving  a  bond  or  otherwise,  that  are 
not  compensated  for  in  some  other  manner, 
additional  pay  may  be  allowed;  otherwise 
there  is  no  reason  why  it  should  not  be 
the  same.  And  these  remarks  apply  equal- 
ly to  allowances  for  counsel  fees. 

The  considerations  that  should  be  con- 
trolling with  the  court  in  fixing  compensa- 
tion are  the  value  of  the  property  in  con- 
troversy; the  practical  benefits  derived  from 
the  receiver's  efforts  and  attention;  time, 
labor,  and  skill  needed  or  expended  in  the 
proper  performance  of  the  duties  imposed, 
and  their  fair  value,  measured  by  the  com- 
mon business  standards;  and  the  degree  of 
activity,  integrity,  and  dispatch  with  which 
the  work  of  the  receivership  is  conducted. 
The  percentage  basis  Is  not  always  the  eq- 
uitable method.  As  was  said  in  Grant  v. 
Bryant,  101  Mass.  570,  "The  court  does  not 
regulate  the  compensation  of  its  officers  up- 
on the  basis  of  a  fixed  commission  upon  the 
amomit  of  money  passing  through  their 
hands,  but  allows  them  such  an  amount  as 
would  be  reasonable  for  the  services  re- 
quired of  and  rendered  by  a  person  of  or- 
dinary ability  and  competent  for  such  du- 
ties and  services."  See,  also,  the  following 
cases:  Schwartz  v.  Keystone  Oil  Co.,  153 
Pa.  283,  25  Atl.  1018;  Boston  Safe  Deposit 
&  T.  Oo.  v.  Chamberlain,  66  Fed.  843,  14 
C.  C.  A.  363;  French  v.  Glfford.  31  Iowa, 
428;  Jones  v.  Keen,  115  Mass.  170;  Martin 
V.  Martin,  14  Or.  165,  12  Pac.  234;  U.  8.  v. 
Church,  etc.  (Utah)  21  Pac.  510;  Sherley  ▼. 
Mattlngly  (Ky.)  61  S.  W.  180;  Union  Na- 
tional Bank  V.  Badger,  103  Wis.  30,  70  N.  W. 
20. 

The  order  of  appointment  required  the  re- 
ceiver to  file  his  monthly  reports  on  or  about 
the  21st  day  of  each  month.  Notwithstand- 
ing this  order,  and  although  the  recelver- 
shlp  was  ended  by  the  reversal  of  the  order 
of  appointment,  the  receiver  delayed  filing 
his  reports  for  the  last  2  months  of  his  op- 
erations for  more  than  10  months  after  the 
remittitur  had  been  filed,  and  his  final  re- 
port was  not  filed  for  some  21  months  after 
that  date.  No  reason  is  given  for  this  ex- 
traordinary delay.  Objections  were  made 
to  each  monthly  report  when  filed,  and  no 
hearing  was  had.  During  all  this  time  an 
attorney  was  employed,  who  was  paid 
monthly  for  his  services.  More  than  one 
year  after  the  termination  of  the  receiver- 


Digitized  by 


v^oogle 


702 


79  PACIFIC. BBPORTEE. 


(Mout. 


Bhlp  the  receiver  and  the  defendant,  with- 
out regard  to  the  appellant,  entered  Into 
a  stipulation  aa  follows:  "It  Is  hereby 
stipulated  and  agreed  by  and  between  the 
attorneys  for  the  defendant  (the  said  de- 
fendant being  the  only  party  to  this  suit, 
objecting  to  any  of  the  receiver's  reports), 
and  the  attorneys  for  the  receiver,  Tom 
Mcl^aughlin,  that  the  hearing  of  the  ob- 
jections to  each  and  all  of  the  receiver's 
reports  heretofore  filed  In  this  cause,  may 
be  referred  by  the  court  to  ■William  E.  Car- 
rol, Esq.,  with  power  In  the  said  'William 
E.  Carrol,  to  bear  testimony  thereon  and  to 
report  to  the  court,  findings  of  fact  conclu- 
sions of  law,  and  a  Judgment  on  each  and 
every  of  the  said  reports^  the  objections 
thereto,"  etc.  This  stipulation  is  signed  by 
the  attorneys  of  the  defendant  and  by  the 
attorneys  for  the  receiver.  The  order  of 
reference  was  made  in  accordance  with  the 
terms  of  this  stipulation,  and  a  hearing  had, 
this  appellant  not  participating.  It  is  claim- 
ed by  the  receiver  that  it  took  him  some 
two  or  three  months  to  prepare  for  this 
bearing.  It  is  the  duty  of  a  receiver  to 
transact  his  business  In  such  a  manner,  and 
to  ]Leep  his  books  and  vouchers  In  such 
shape,  that  he  may  be  ready  for  examination 
at  any  time.  If  evidence  dehors  the  receiv- 
er's books  and  vouchers  is  necessary  to  sus- 
tain his  reports,  that  evidence  certainly 
would  be  more  easily  obtained  at  the  time 
than  after  many  months  of  delay.  At  this 
hearing  the  objections  made  to  these  reports 
were  not  sustained,  but  the  receiver's  re- 
ports were  sustained  by  the  referee. 

Where  costs  have  been  caused  by  the 
negligence  of  the  receiver,  he  cannot.  In  eq- 
uity, maintain  a  claim  for  reimbursement 
either  out  of  the  trust  fund,  or  from  the 
party  who  caused  his  wrongful  appoint- 
ment. 

Whether  the  defendant  in  this  case  is  liable 
for  the  attorney's  fees  for  this  hearing  before 
the  referee  on  the  ground  that  the  objections 
were  not  sustained,  or  whether  the  receiver 
should  bear  the  expense  of  his  own  counsel, 
are  questions  not  Involved  here;  the  only 
question  being,  is  this  appellant  liable  for 
these  attorney's  fees?  and  the  answer,  un- 
der the  facts  presented  here.  Is  that  he  is  not. 

The  receiver  is  not  entitled  either  to  com- 
pensation or  allowances  for  any  new  business 
transacted  after  the  filing  of  the  remittitur, 
for  the  receivership  bad  been  terminated.  Af- 
ter that  date  the  receiver  had  no  authority 
to  employ  counsel  whose  compensation  could 
be  charged  against  the  trust  fund  or  against 
this  appellant,  and  neither  could  the  court 
direct  or  approve  such  employment  or  sanc- 
tion such  payment.  When  the  remittitur 
was  filed  the  expense  of  this  receivership  ter- 
minated, so  far  as  the  same  could  be  a  charge 
against  the  trust  fund  or  against  this  appel- 
lant. 

The  allowance  of  $12.5  was  "for  the  serv- 
ices of  J.  B.  McGinn  as  bookkeei)er  In  the 


last  month,  preparing  the  last  two  reports, 
settling  up  of  the  accounts,  and  straightening 
up  the  books,  and  finally  closing  out  the 
business  and  accounts."  We  think  this  item 
of  expense  should  be  allowed. 

The  Judgment  of  the  court  fixing  the  re- 
ceiver's compensation  and  allowing  attor- 
ney's fees  is  general,  but,  from  the  evi- 
dence, it  is  apparent  that  It  extended  this 
compensation  so  as  to  cover  time  subsequent 
to  the  termination  of  the  receivership;  that 
It  also  allowed  attorney's  fees  for  the  bear- 
ing before  the  referee  on  the  monthly  ac- 
counts which  should  have  been  settled  prior 
to  the  order  of  reversal.  This  was  error,  for 
which  the  case  should  be  reversed.  Evidence 
relative  to  the  compensation  of  the  receiver 
and  the  allowance  for  counsel  fees  may  be 
admitted  for  the  purpose  of  Informing  the 
court  as  to  what  is  Just  and  reasonable  under 
the  circumstances ;  but,  where  the  court  has 
personal  knowledge  of  all  that  has  been  done 
by  the  attorneys,  it  is  not  always  necessary 
that  it  should  hear  evidence  respecting  the 
amount  which  it  should  allow,  for  a  court 
is  presumed  to  know  the  value  of  attorney's 
services,  and  It  Is  for  Its  own  enlightenment 
that  such  evidence  is  heard. 

We  think  this  Judgment  should  be  re- 
versed. 

BLAKE,  C,  concurs.    CLATBERG.  C.  C, 

being  disqualified,  takes  no  part  in  the  prepa- 
ration of  this  opinion. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


CAMPBELL  V.  PLANNERT  et  al. 

(Supreme  Court  of  Montana.     Feb.  23,  1005.) 

WATERS     AND     WATER     COURSES — INJUNCTION — 
EASEMENT— ESTOPPEL — REPRESENTA- 
TIONS OF  CODEFENDANT. 

1.  Where  lands  have  been  withdrawn  from 
the  public  domain  by  entry,  if  a  ditch  and  its 
uses  were  a  burden  tiiereon  by  ^rant  from  the 
goverument  at  tiie  time  of  the  entry,  such  bur- 
den cannot  be  added  to  in  favor  of  a  third  per- 
son under  Act  Conf.  July  26,  1806,  14  Sut. 
2.'>1,  c.  262.  giving  citizens  the  privilege  of  run- 
ning a  ditch  over  unoccupied  government  lands. 

2.  An  easement  claimed  on  lands  in  posses- 
sion of  defendants  cannot  be  adjudged  in  a  suit 
in  which  the  owner  is  not  a  party. 

3.  Where,  in  a  suit  to  restrain  interference 
with  certain  ditches,  it  is  not  alleged  that  a 
codefendant  was  the  agent  of  the  owner  of  the 
land,  or  authorized  to  represent  him  or  make 
any  representations  for  him,  and  other  defend- 
ants are  not  connected  with  his  statements,  the 
defendants  are  not  estopped  to  deny  plaintiff's 
right  to  transmit  waters  through  the  ditciies 
by  representations  of  such  codefendant  betore 
plaintiff's  purchase  that  the  waters  were  car- 
ried through  the  ditches. 

4.  Where  complainant's  equities  are  presented 
nnder  his  complaint  and  evidence,  without  evi- 
dence for  defendant,  the  trial  court's  finding 
that  under  the  evidence  complainant  had  not 
establislied  hia  case  is  res  judicata  if  the  court'!" 
holding  was  correct 
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Appeal  from  Dlatrict  Court,  Oallatin  Coun- 
ty; W,  R.  C.  Stewart,  Judge. 

Suit  by  N.  S.  Campbell  against  William 
and  Ida  B.  Flanuery.  From  a  judgment 
gi-anting  a  motion  for  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

See  74  Pac.  450. 

McOoniiell  &  McConnell  and  John  A.  Luce, 
for  appellant.  E.  B.  Hoffman  and  T.  J. 
Walsh,  for  respondents. 

MILBDRN,  J.  This  is  a  salt  for  an  injunc- 
tion to  prevent  the  defendants  from  cutting 
the  levees  of,  or  damming  up,  or  in  any  other 
manner  interfering  with  a  certain  ditch,  for 
thus,  it  is  alleged,  certain  waters  are  pre- 
vented from  flowing  therein,  thereby  caus- 
ing the  overflowing  and  flooding  of  plain- 
tiff's land;  and.  further,  that  there  may  is- 
sue a  mandatory  injunction  commanding  the 
defendants  to  remove  certain  obstructions 
from  the  ditch,  else  to  cut  a  gate  in  the  same, 
in  order  to  allow  the  free  and  nnobstmcted 
flow  of  the  water  into  another  ditch.  In 
other  words,  the  plaintiff  desires  to  have  the 
defendants  restrained  from  turning  certain 
flood  waters  out  nixtn  his  land.  It  is  alleged 
in  the  complaint,  and  appears  to  be  the  fact, 
that  the  plaintiff,  since  the  fall  of  1807,  has 
been  the  owner  of  and  in  possession  of  a 
tract  of  200  acres  of  land;  that  the  defend- 
ants at  the  time  of  the  filing  of  the  com- 
plaint, and  at  certain  times  thereinbefore 
mentioned,  have  been  In  the  possession  of  a 
certain  tract  of  about  160  acres  of  land,  ad- 
Joining  plaintiff's  land;  that  from  a  certain 
point  in  the  East  Gallatin  river  south  of  the 
lands,  a  ditch  called  the  "Flannery  Ditch" 
runs  In  a  northerly  direction  to  the  bed  of 
Cottonwood  creek,  thence  in  the  creek  bed, 
thence  westerly.  The  bed  of  the  creek  is 
used  as  a  ditch  to  a  point  close  to  the  south- 
east corner  of  the  tract,  which  embraces  all 
the  lands  mentioned.  The  creek  bed  from 
that  point  runs  in  a  diagonal  course,  leaving 
the  said  tract  of  land  near  the  northwest  cor- 
ner thereof,  almost  all  of  the  creek  bed  in 
the  said  tract  being  upon  the  lands  of  the 
plaintiff.  The  said  ditch,  after  leaving  the 
Cottonwood  creek,  turns  to  the  left,  and 
Joins  a  ditch  called  the  'Tenwell  Ditch"  at 
a  point  on  the  lands  occupied  by  the  de- 
fendants; the  Penwell  ditch  then  running  on 
the  latter' 8  land  in  a  northerly  direction. 
The  plaintiff  alleges  that  the  defendants  cut 
the  levee  of  the  said  Flannery  dltcli,  and 
turned  the  waters  out  of  the  same  so  that 
they  ran  down  to  the  old  creek  bed,  where 
they  had  not  flowed  "since  the  early  eight- 
ies" ;  that  the  plaintiff  rebuilt  the  said  levee, 
and  that  then  the  defendants  put  a  dam 
across  the  ditch  where  it  is  taken  out  of  the 
creek  bed,  and  turned  the  whole  volume  of 
water  back  into  the  creek  bed  where  it  would 
flow  across  the  plaintiff's  premises,  to  his 
great  Injury;  that  the  plaintiff  immediately 
tore  the  dnm  out.  and  allowed  the  water  to 
continue  In  its  course  down  the  ditch;  and 


that  the  defendants  threaten  to  put  the  dam 
in  again.  The  defendants  admit  that  they 
did  as  alleged,  and  say  that  they  intend  to 
do  It  again.    Hence  this  suit 

The  defendant  William  Flannery  years  ago 
owned  the  land  now  belonging  to  the  plain- 
tiff, but  by  several  transfers  it  l)ecame  the 
property  in  fee  of  the  plaintiff.  It  appears 
that  the  creek  is  dry  a  greater  portion  of  the 
year,  and  only  carries  water  in  the  spring 
and  the  early  summer;  and  that  the  artifi- 
cial ditch  running  from  the  creek  was  con- 
structed long  before  the  plaintiff  purchased 
the  land,  which  he  bought  in  1887.  It  be- 
comes necessary  to  consider  that  the  plain- 
tiff alleges  in  his  complaint  that  prior  to  his 
purchase  of  his  (plaintitTsi  land  the  defend- 
ant William  Flannery  went  with  him,  and 
showed  him  the  lands  bought  by  plaintiff, 
and  "proposed  to  sell  the  same  to  him,  and 
also  to  sell  a  tract  of  land  upon  which  he 
now  lives,  and  through  which  the  said  Cot- 
tonwood creek  also  passed,  and  represented 
to  plaintiff  that  the  channel  had  been  chan- 
ged to  the  Flannery  and  Penwell  ditches, 
and  the  same  was  used  to  carry  off  the  sur- 
plus water  of  Cottonwood  creek,  and  plain- 
tiff was  induced  to  purchase  said  lands  by 
such  representations;  and  at  the  time  the 
defendant  so  showed  the  plaintiff  these  lands 
and  this  channel  the  same  had  been  plowed 
and  cultivated  and  were  not  used,  and  bad 
not  been  used,  as  plaintiff  is  informed  and 
believes,  for  a  number  of  years,  as  the  chan- 
nel of  said  Cottonwood  creek;  and  the  pur- 
chase of  said  lands  by  plaintiff  was  made 
with  reference  to  its  condition  at  that  time 
as  pointed  out  by  said  William  Flannery; 
said  William  Flannery  at  said  time  pro- 
fesged  [italics  ours]  to  be  authorized  to  sell 
the  same;  that  the  channel  of  said  creek  on 
plaintifTs  lands  had  been  practically  reclaim- 
ed and  cultivated,  and  Improvements  had 
been  made  upon  it  before  plaintiff's  pur- 
chase of  the  land,  by  the  defendant  William 
Flannery,  and  the  Improvements  which 
plaintiff  had  put  upon  the  creek  bed  since 
he  became  the  owner  were  made  with  the 
oiowledge  and  acquiescence  of  the  defend- 
ants; and  that  he  was  led  to  purchase  the 
lands  by  the  conduct  aforesaid  of  William 
Flannery."  It  is  alleged  .tnd  admitted  that 
the  plaintiff  is  the  owner  of  an  undivided 
interest  in,  and  is  a  tenant  in  common  of, 
the  Flannery  ditch  from  the  point  of  its  con- 
nection with  the  E>t8t  Gallatin  river  to  its 
terminus  in  the  Penwell  ditch,  with  one 
Pat  Toohey,  Benjamin  Graham,  and  Joseph 
Davis,  except  that  the  defendants  deny  that 
the  plaintiff  has  any  interest  in  the  ditch  be- 
yond the  point  where  the  same  departs  on 
the  west  from  plaintiff's  land.  Defendants 
admit  that  plaintiff  has  a  right  to  the  use 
of  the  water  which  he  has  appropriated 
from  the  Fast  Gallatin  river  upon  his  prem- 
ises, bringing  it  through  said  ditch.  The 
land  occupied  by  the  defendants  upon  which 
the  ditch  runs  after  leaving  the  bed  of  the 
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Cotton\t-ood  creek  floes  not  belong  to  the  de- 
fendants, or  either  of  them,  and  is  merely  in 
their  possession  nnder  a  lease  and  contract 
to  buy.  The  cause  was  tried  before  the 
court  without  a  Jury,  it  having  been  express- 
ly waived  by  the  parties.  After  the  evi- 
dence for  the  plaintiff  was  all  in,  the  defend- 
ants interposed  what  was  called  "a  motion 
for  nonsuit,"  which  was  granted.  The  er- 
ror assigned  is  that  the  court  erred  in  sus- 
taining this  motion  and  in  entering  judgment 
for  the  defendants. 

After  a  short  statement  of  the  case,  the 
appellant  in  his  brief  submits  what  is  denom- 
inated "Argument,"  it  being,  in  our  opinion, 
a  statement  of  facts  merely,  being  a  con- 
sideration of  the  evidence  tending  to  show 
that  certain  conclusions  of  the  appellant 
as  to  what  the  findings  of  fact  should  hare 
been  are  well  founded.  Next  comes  the 
"hegal  Argument,"  (1)  the  first  legal  propo- 
sition being  that  the  respondents,  as  ten- 
ants in  common  with  the  appellant,  may  not 
commit  waste  on  the  ditch  in  which  they 
are  such  tenants  in  common,  and  that  an 
injunction  will  lie  to  prevent  it,  both  upon 
the  ground  of  preventing  repeated  tre.spa8ses 
on  the  part  of  resirandents  and  on  the  ground 
of  insolvency.  (2)  The  next  point  is  that 
respondents  are  estopped  to  deny  the  appel- 
lant's right  to  transmit  these  fiood  waters 
through  the  Flannery  ditch  and  the  Penwell 
ditch  to  the  East  Gallatin  river.  (3)  Then 
follows  an  argument  seemingly  In  support 
of  the  proposition  that  William  Flannery  is 
the  equitable  owner  of  the  lands  over  which 
runs  the  ditch  after  leaving  the  Campbell 
lands,  the  land  having  been  patented  by  the 
United  States  to  his  mother,  Catherine  Flan- 
nery; the  idea  of  counsel  being  that  she 
was  his  representative  in  getting  title  from 
tlic  United  States,  he  having  almndoned  his 
attempt  to  take  it  up  under  the  timber 
culture  act,  and  she  taking  it  as  a  homestead. 
From  certain  other  facts  in  the  case  counsel 
endeavors  to  establish  his  conceution  that 
Mr.  Flannery  is,  and  always  has  been,  the 
owner  of  the  Toohey  land.  This  point  we 
need  not  give  any  attention  to  in  the  con- 
sideration of  a  suit  of  this  character.  (4) 
The  further  point  Is  made  that  at  the  time 
that  defendant  Flannery  owned  the  plain- 
tiff's land,  and  long  before  the  acquisition 
thereof  by  the  'atter  person,  he  (Flannery) 
owned  an  easement  on  the  lands  now  in  'lis 
possession,  to  wit,  Toohey's  lands,  and  that 
that  easement  is  a  servitude  on  the  Toohey 
land,  and  runs  to  Campbell  by  mesne  con- 
veyances. Counsel  further  assumes  that  at 
the  time  of  the  passage  of  the  act  of  Con- 
gress of  July  26,  I860  (14  Stat.  251,  c.  202), 
granting  the  right  to  settlers  to  run  and 
maintain  ditches  upon  public  lands,  the  lands 
now  occupied  by  respondents  were  still  pub- 
lic lands,  and  had  become  burdened  by  the 
running  of  the  ditch  over  them,  and  that 
therefore  those  who  obtained  title  thereto 
and  their  grantees   held   the  laud  subject 


to  such  burden  or  servitude,  the  Penwell 
ditch  having  been  constructed  In  1864,  at 
which  time  there  was  not  any  settler  upon 
the  lands  so  now  in  possession  of  the  re- 
spondents. There  is  some  testimony  in  the 
case,  and  there  are  certain  allegations  In  the 
complaint,  which  seem  to  have  been  Intro- 
duced and  set  up  for  the  purpose  of  estab- 
lishing an  easement  upon  the  lands  occupied 
by  the  respondents  by  prescription,  but  coun- 
sel states  that  he  does  not  rely  upon  pre- 
scription. The  plaintiff  claims  that  be  has 
an  easement  on  what  is  called  the  Toohey 
lands,  the  burden  upon  the  land  being  his 
right  to  have  the  flood  waters  of  Cotton- 
wood creek  carried  through  the  Flannery  and 
Penwell  ditches,  rather  than  have  them  go 
over  hUs  land.  An  easement  is  obtained  ei- 
ther by  prescription  or  grant  In  this  case 
appellant  expressly  declares  in  his  brief 
that  he  does  not  rely  upon  prescription.  It 
seems  ttiat  the  grant  upon  which  he  relies 
Is  an  implied  grant  in  the  act  of  Ciongress 
of  July,  1806,  giving  citizens  the  privilege 
of  running  a  ditch  over  unoccupied  govern- 
ment lauds.  The  Penwell  ditch  was  first 
located  in  1804.  The  part  of  the  Flannery 
ditch  running  from  the  creek  to  the  Penwell 
ditch  for  the  purpose  of  carrying  off  the 
fiood  waters  seems  to  have  been  made  and 
connected  with  tlie  latter  ditch  in  1800.  If 
the  burden  of  carrying  these  flood  w^aters 
came  to  be  at  any  time  a  servitude  upon 
the  Toohey  lands,  it  certainly  could  have 
tteen  not  earlier  than  1890;  but  Catherine 
Flannery,  the  mother  of  the  defendant  Wil- 
liam, had  the  possession  of  these  Toohey 
lauds  transferred  to  her  by  William  in  1885, 
'at  which  time  she  undertook  to  initiate  a 
homestead  right  under  which  she  received 
a  patent  in  1801.  The  government  could 
not  grant  to  Campbell,  the  plaintiff,  an  ease- 
ment upon  the  lands  entered  by  Catherine 
Flannery  and  withdrawn  from  the  public 
domain.  This  is  enough  to  say  to  dfspose 
of  the  idea  of  a  grant  from  the  United  States 
to  Campbell  of  any  easement  upon  the 
Toohey  lands.  If  the  Penwell  ditch  and  its 
uses  were  a  burden  upon  the  land  by  grant 
of  the  United  States  at  the  time  Mrs.  Flan- 
nery entered  the  same,  such  burden  could 
not  be  added  to  as  against  her  in  favor  of 
Campbell  or  anybody  else  by  the  United 
States  under  the  act  referred  to,  after  the 
lands  were  withdrawn  by  her  entry.  It  ap- 
pears from  the  evidence  that  one  Toohey 
owns  the  Toohey  lands,  in  possession  of  de- 
fendants, upon  which  plaintiff  claims  an 
easement;  that  Is,  the  right  to  have  the 
fiood  waters  run  over  the  said  lands  in  the 
Flannery  ditch.  As  to  find  for  the  plain- 
tiff It  would  be  necessary  for  the  court  to 
concliide  that  there  was  such  a  burden  upon 
the  said  lands,  it  Is  apparent  that  such  an 
easement  may  not  be  adjudged  In  a  suit  to 
which  Toohey  Is  not  a  party. 

The  main  point  in  this  case  to  be  consider- 
ed, and  the  one  upon  which  respondent  seems 
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principally  to  rely,  Is  the  question  whether  or 
not  the  defendants  are  estopped  by  the  con- 
duct of  the  defendant  William  Flannery  In 
going  with  the  plaintiff  upon  the  land  Just 
before  the  purchase  In  1897,  and  showing 
him  the  same,  and  telling  him  that  the  flood 
waters  formerly  going  down  the  creek  no 
longer  ran  over  the  land,  but  were  carried 
around  through  the  ditches.  We  cannot  un- 
derstand how  the  defendants,  or  either  of 
them,  Is  estopped.  There  Is  nothing  In  the 
complaint  In  any  wise  connecting  Ida  B. 
Flannery,  one  of  the  defendants,  with  the 
acts  or  statements  of  William.  There  is  not 
any  allegation  In  the  pleading  tliat  William 
was  the  agent  of  the  owner  of  the  land,  or 
authorized  to  represent  him,  or  to  make  any 
representations  for  him.  The. statement  sim- 
ply Is  that  he  professed  to  be  authorized  to 
sell  the  land.  There  Is  not  even  a  statement 
that  he  did  sell  It,  or  had  anything  to  do 
with  selling  It.  The  evidence  In  fact  shows 
that  the  plaintiff  got  the  land  from  some- 
body else,  who  acted  as  agent.  We  cannot 
understand  how.  If  a  stranger  to  the  owner 
of  the  land  makes  false  representations  to  a 
person  who  buys  the  land  lu  a  subsequent 
transaction  with  a  party  not  connected  with 
the  one  making  such  repre.sentatlons,  tbe  per- 
son so  making  false  statements  at  one  time 
can  be  estopped  in  another  matter,  such  as 
the  case  at  bar,  at  another  time,  any  more 
than  if  a  stranger  to  the  selling  of  a  horse, 
having  no  Interest  In  the  transaction,  should, 
without  the  knowledge  of  the  owner,  falsely 
represent  the  qualities  thereof  to  the  would- 
be  purchaser,  who  bought  the  animal  on  the 
strength  of  those  representations,  such  own- 
er of  the  horse  could  be  held  liable,  and  estop- 
ped to  deny  the  statements  of  the  officious 
person,  in  case  the  animal  turned  out  to  be 
worthless.  Furthermore,  the  evidence  of  the 
plaintiff  shows  that  at  the  time  Flannery 
made  these  representations,  If  he  did  make 
them,  the  creek  bed  on  the  land  bought  by  the 
plaintiff  had  been  cultivated,  had  stubble  up- 
on It,  had  willows  growhig  upon  It,  and  the 
dam  which  prevented  the  waters  running 
down  upon  the  land  had  a  clump  of  large 
willows  upon  it  eight  or  ten  feet  high;  all 
of  these  circumstances  showing  conclusive- 
ly, according  to  plaintiff's  testimony,  that  the 
water  had  not  gone  down  the  creek  bed  for 
a  great  while,  and  that  the  creek  bed  bad 
not  been  a  water  course  over  the  land  which 
be  bought  for  a  long  time. 

The  motion  of  resiwmlents  Is  not  strictly 
a  motion  for  nonsuit,  but  a  motion  for  judg- 
ment for  the  defendants.  The  alleged  equi- 
ties of  the  plaintiff's  case  having  been  pre- 
sented In  the  evidence  and  under  his  com- 
plaint, and  no  evidence  having  been  Intro- 
duced by  the  defendants.  It  was  the  duty  of 
the  court  to  determine  whether  or  not  plain- 
tiff had  established  his  case,  or  had  any  equi- 
ties. The  court  found  that  under  the  evi- 
dence be  bad  not  and  under  the  law  as 
laid  down  In  Sanford  t.  Qates,  21  Mont  2T7, 
70  P.— 45 


53  Fac.  749  (see,  also,  cases  cited  In  Am.  & 
Eng.  Enc.  Law,  pp.  801-803  [2d  Ed.]),  this 
case  is  res  Judicata,  if  the  holding  of  the 
court  was  correct,  as  we  think  It  was. 

We  do  not  find  that  the  court  erred  In  Its 
ruling  on  the  motion  of  defendants  complain- 
ed of,  and  the  Judgment  is  therefore  af- 
firmed. 

BRANTLT,  O.  J.,  concnra. 

HOLLOWAY,  J.,  being  disqualified,  did  not 
bear  the  argument,  and  takes  no  peitt  in  the 
foregoing  decision. 


TERRITORY  v.  GONZALES. 
(Supreme  Coort  of  New  Mexico.  Feb.  24, 1906.) 

CBOnNAI.    LAW— PLEA— WrrHDa4.WAI/—BEIW- 
STATBUENT. 

1.  It  is  necessary  to  the  valid  trial  of  a  cause 
between  the  territory  and  one  charged  with 
crime  that  the  defendant  shall  plead  to  the  in- 
dictment. 

2.  A  plea  of  not  guilty,  withdrawn  by  a  de- 
fendant for  the  purpose  of  filing  a  demurrer,  is 
not,  in  the  absence  of  a  statute  so  providing, 
reinstated  or  restored  by  the  overruling  of  the 
demurrer  and  the  participation  of  the  defend- 
ant, without  objection,  in  the  ordinary  proceed- 
ings of  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {§  613,  687.] 

(Sylhtbus  by  the  Court.) 

Appeal  from  District  Court  Santa  F6 
County;  before  Justice  John  R.  McFie. 

Louis  Gonzales  was  convicted  of  an  as- 
sault, and  appeals.    Reversed. 

The  appellant  Louis  Gonzales,  was  in- 
dicted September  14,  1904,  In  the  district 
court  for  Santa  F6  county,  for  an  assault 
with  a  dangerous  weapon  upon  one  Hefngia 
Moutoya  de  Medrano,  was  arraigned  on  Sep- 
tember 17th,  and  pleaded  not  guilty  to  the 
indictment.  On  September  19th  counsel  for 
appellant  was  granted  leave,  on  motion  In 
open  court,  to  withdraw  his  said  plea  for  the 
purpose  of  interposing  a  demurrer  to  the 
Indictment  and  on  the  same  day  such  a  de- 
murrer was  filed.  September  21st  the  de- 
murrer was  overruled  and  denied,  and  on  the 
same  day  a  Jury  was  called,  a  trial  was  had, 
the  appellant  making  no  objection  at  any 
stage  of  the  proceedings,  and  taking  part 
with  his  counsel  therein.  A  verdict  of  guilty 
was  rendered  by  tbe  Jury.  September  26th 
the  appellant's  counsel  made  a  motion  In 
arrest  of  Judgment,  alleging  as  a  reason 
therefor  the  fact  that  "after  said  demurrer 
was  overruled,  the  defendant  was  not  ar- 
raigned, nor  did  defendant,  by  himself  or 
his  attorney,  waive  said  arraignment"  The 
motion  concluded  with  the  usual  formal 
statement:  "Wherefore,  and  for  reasons  ap- 
parent on  the  record,"  etc.  But  In  the  argu- 
ment before  this  coturt  It  was  conceded  that 
on  the  hearing  of  the  motion  In  arrest  of 
Judgment  the  attention  of  the  court  was  not 
called  to  the  alleged  lack  of  a  plea,  but  only 
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to  the  failure  to  rearralgn.  In  fact,  however, 
the  record  of  the  district  court  does  not 
show  that  the  appellant  was  rearraigned,  or 
that  he  repleaded,  or  that  any  plea  was  en- 
tered for  him.  Said  motion  In  arrest  of 
Judgment  was  overruled  and  denied  Septem- 
ber 29th,  and  judgment  was  on  the  same 
day  recorded,  whereupon  appellant  took  bis 
appeal  to  this  court 

O.  C.  Catron,  for  appellant.  George  W. 
Pricbard,  Sol.  Gen.,  for  the  Territory. 

ABBOTT,  J.  (after  stating  the  facts).  It 
was  essential  to  a  valid  trial  that  in  some 
way  there  should  be  an  Issue  between  the 
territory  and  the  appellant,  and  without  a 
plea,  in  the  absence  of  the  statutory  pro- 
visions to  the  contrary,  there  could  be  no 
issue.  This  principle  is  stated  by  Bishop 
in  1  New  Criminal  Proc.  §  733,  and  is 
abundantly  sustained  by  the  decisions. 
Craln  v.  United  States,  162  U.  S.  643,  16  Sup. 
Ct.  952,  40  L.  Ed.  1097,  and  cases  cited. 

It  Is  contended  in  behalf  of  the  territory 
that,  by  going  to  trial  without  objection  aft- 
er his  demurrer  was  overruled,  the  appel- 
lant should  be  held  to  have  waived  his  right 
to  replead,  and  to  have  assented  to  the 
restoration  of  his  former  plea.  This  is,  in- 
deed, the  common-sense  view  of  the  question, 
and  the  one  we  should  be  pleased  to  adopt 
if  we  were  at  liberty  to  do  so,  since  it  is  not 
suggested  that  the  appellant  was  in  any  way 
injured  by  the  failure  to  have  him  replead. 
This  view  Is  well  presented  in  Lanphere  v. 
State,  114  Wis.  193,  89  N.  W.  129.  But  In 
tliat  case,  as  In  most,  if  not  all,  others 
cited  by  the  appellee,  the  decision  was  based, 
In  part  at  least,  on  a  statute  which  required 
the  court  to  disregard  Irregularities  in  the 
proceedings  which  did  not  Injuriously  afFect 
the  rights  of  the  defendant  This  territory 
has  not  such  a  statute,  and  we  must  hold 
that  there  was  no  valid  trial  in  the  district 
court,  that  its  action  in  overruling  the  mo- 
tion In  arrest  of  the  judgment  be  reversed, 
and  that  the  ease  be  remanded  to  it  for  fur- 
ther proceedings  In  accordance  with  this 
opinion. 

MILLS.  C.  J.,  and  PARKER.  POPE,  and 
MANX,  JJ.,  concur.  McFIE,  A.  J.,  having 
heard  this  cause  below,  did  not  participate 
In  tills  decision. 


TERRITORY  v.  NEWMAN.* 
(Supreme  Court  of  New  Mexico.   Feb.  24, 1905.) 

PBACTICINO    MEDICINE— LICENSE— CONSTITH- 

TIONAL  LAW — CLASS  LEGISLATION 

— INSTRUCTIONS. 

1.  In  the  trial  of  one  charged  with  practicing 
medicine  without  having  obtained  a  license  as 
required  by  chapter  40,  p.  61,  of  the  Session 
Laws  of  1903,  an  instruction  to  the  jury  that 
there  was  no  evidence  to  justify  conviction  on 
the  first  and  third  Rubdivisiong  of  section  6  of 
said  act,  as  made  by  the  conrt  for  the  purpose 
of  a  trial,  and  Uiat  they  should  consider  only 

•  For  dissenting  opinion,  see  79  Pac.  813. 


the  evidence  bearing  on  the  second  sabdivision, 
was  sufficiently  favorable  to  the  defendant. 

2.  The  defendant  was  not  entitled  to  have  the 
jury  instructed  to  return  a  verdict  of  not  guilty 
on  the  ground  that  there  was  no  evidence  to 
show  that  he  had  at  any  time  engaged,  or  offer- 
ed to  engage,  in  the  practice  of  medicine. 

3.  Chapter  40,  p.  61,  of  the  Session  Laws  of 

1903,  is  not  class  legiBlation  within  the  meaning 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States. 

[E!d.  Note. — ^For  cases  in  point,  see  vol.  10, 
Ont.  Dig.  Constitutional  Law,  H  227,  651.] 

Mann,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Couit,  Chaves  Conn- 
ty;  before  Justice  William  H.  Pope. 

J.  M.  Newman  was  convicted  of  practicing 
medicine  without  a  license,  and  appeals.  Af- 
firmed. 

The  defendant  was  indicted   October  31, 

1904,  for  practicing,  or  offering  to  practice, 
medicine  without  having  obtained  a  license 
as  required  by  section  9  of  chapter  40,  p.  64, 
of  the  Session  Laws  of  1903,  and  was  tried 
and  convicted  by  a  jury  November  3,  1904. 
A  motion  for  a  new  trial  was  filed  in  his 
behalf,  and  overruled  after  hearing,  and  on 
the  same  day  he  was  sentenced  by  tbe  court 
to  pay  a  fine  and  to  be  Imprisoned,  but  tbe 
sentence  to  imprisonment  was  suspended. 
From  said  judgment  and  sentence  tbe  de- 
fendant appealed.  The  essential  facts  of  the 
statute  in  question  appear  in  the  opinion. 

A.  J.  Nlsbet  and  J.  li.  Johnson,  for  appel- 
lant George  W.  Pricbard,  SoL  Gen.,  for  tbe 
Territory. 

ABBOTT,  J.  (after  stating  the  facts).  We 
talie  up  tbe  appellant's  objections  to  the  judg- 
ment appealed  from  in  tbe  inverse  order  of 
their  importance;  and,  first  tbe  claim  that  it 
was  error  to  Instruct  the  Jury  there  was  no 
evidence  to  warrant  a  conviction  on  tbe  first 
and  third  subdivisious  of  section  6  of  chapter 
40  of  tbe  Session  Laws  of  1903,  and  that  they 
should  take  into  consideration  only  tbe  evi- 
dence bearing  on  the  second  subdivision.  Tbe 
instruction  objected  to  was  as  follows:  "  "The 
practice  of  medicine'  •  •  •  means  (1)  to 
open  an  office  for  tbe  practice  of  medicine; 
or  (2)  to  anounce  to  the  public  or  to  any  in- 
dividual, in  any  way,  a  desire  or  willingness 
or  readiness  to  treat  tbe  sick  or  afflicted,  or 
investigate  or  diagnose,  or  offer  to  investigate 
or  diagnose,  any  physical  or  medical  ailments 
or  disease  of  any  person;  or  (3)  to  suggest, 
recommend,  prescribe,  or  direct  for  the  use 
of  any  person  any  drug,  medicine,  appliance, 
or  other  agency,  whether  material  or  not  ma- 
terial, for  the  use,  relief,  or  palliation  of  any 
ailment  or  disease  of  the  mind  or  body,  or 
the  cure  or  relief  of  any  wound,  fracture,  or 
bodily  injury  or  deformity,  after  having  re- 
ceived or  with  the  intent  to  receive  therefor, 
either  directly  or  indirectly,  any  bonus,  gift, 
or  compensation."  This  instruction  seems  to 
us  to  have  been  favorable  to  the  defendant 
rather  than  otherwise,  since  it  greatly  re- 
stricted the  number  of  acts  which  the  Jtu'y 
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mUEbt  ttdMrwlM  hxn  ftnmd  Uw  defendant 
committed  In  violation  of  the  statute.  The 
■nbdlTlalon  complained  of  was  a  proper  and 
•ppnvrlate  one,   under   the  drcmnBtancea. 

The  appellant  objecta,  farther,  that  by  the 
•tatnt*  In  question  a  new,  nnnanal,  and  false 
meaning  waa  given  to  the  phraae  "practicing 
medicine";  that  he  never  engaged  or  offered 
to  engage  in  the  practice  of  medldne;  that, 
«m  the  contrary,  the  evidence  showed  him  t» 
be  a  practitioner  of  a  system  of  dmglees 
healing;  and  that  the  Leglslatnre  conid  not 
so  extend  the  meaning  of  said  words  "prac- 
tice of  medicine"  as  to  cover  and  include 
methods  of  healing  diametrically  opposed  to 
the  practice  of  medldne  as  theretofore  com- 
monly understood  and  defined;  and  be  dtes 
in  rapport  of  his  contention  State  of  North 
Carolina  t.  Biggs,  1S3  N.  O.  729,  46  S.  B.  401, 
«4  L.  B.  A.  189,  as  Am.  St  Rep.  731,  In  which 
tliat  doctrine  is  strongly  set  forth  and  adop^ 
ed  as  the  opinion  ot  the  court  But  It  seems 
to  us  that  the  opinion  makes  the  question  one 
of  form,  rather  than  rabstance^  whereas  It  la 
the  thing  prohibited,  and  not  the  words  by 
which  it  is  described,  that  is  alone  import- 
ant It  would  perhaps  have  been  possible 
f«r  the  Leglslatnre  to  choose  a  better  phrase 
mder  which  to  gronp  healing  metliods  of  all 
kinds,  although  the  use  of  the  expression 
"practicing  medldne"  to  mean  the  art  of 
healing  is  by  no  means  new,  but  rather  a  re- 
turn to  the  original  meaning  of  the  word 
"medlcaL"  But  whatever  may  be  thought  of 
the  terms  in  which  the  prohibition  of  the 
statute  is  expressed,  there  can  be  no  doubt 
of  their  meaning;  and  the  appellant  was 
clearly  forbidden  to  do  that  which  the  evi- 
dence shows,  and  he  does  not  deny,  that  Im 
did,  without  a  license  from  the  Board  of 
Health  as  provided  for  by  tlie  statute.  That 
It  is  not  claimed  he  had,  and,  if  the  statute 
la  valid,  he  is  liable  t»  the  i)enalty  imposed 
by  it 

The  appellant  however,  contends  that  the 
statute  is  invalid,  first  if  we  correctly  under- 
stand the  brief  submitted  In  his  behalf,  be- 
cause certain  acts  are  made  punishable  if 
done  for  fee  or  reward,  which  otherwise  are 
not  prohibited,  and  generally  because  it  la 
contrary  to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  which  for- 
bids class  legislation.  It  should  be  noted 
at  the  outset  that  the  statute  does  not  forbid 
the  use  of  methods  which  the  appellant  says 
be  follows  for  the  cure  of  disease,  or  any 
other  methods  whatever,  but  only  requires 
that  those  who  i^'escrlbe  or  make  use  of  them 
in  the  practice  of  medldne,  as  defined  by  the 
statute,  shall  have  qualified  themselves  for 
sndi  practice,  and  received  a  license,  as  evi- 
dence of  such  qualification.  That  the  prac- 
tice of  the  art  of  healing,  in  whatever  form 
and  under  whatever  name  it  may  be  folknr- 
ed,  is  subject  to  regulation  by  legislative  en- 
actment under  the  police  power  of  the  state. 
Is  not  questioned  by  the  appellant;  and,  in- 
deed, the  prindple  is  so  well  established  that 


It  is  no  longer  open  to  questloa.  If  there 
were  no  such  rights  and  regulations,  it  would 
be  necessary  to  create  them,  tor  the  protec- 
tion of  the  public  against  those  who  take 
advantagiB  of  the  widespread  Ignorance  which 
exists  in  relation  to  the  human  organism  to 
Impose  their  useless  and  often  harmful  nos- 
trums and  treatments  on  those  who  are,  or 
may  be  led  to  believe  they  are,  in  some  way 
diseased.  In  Dent  v.  West  Virginia,  129  V. 
a.  Ui,  9  Sup.  Ct  231,  S2  L.  Ed.  023,  Field, 
J.,  says:  "Few  professions  require  more  care- 
ful preparation  by  one  who  seeks  to  enter 
It  than  that  of  medldne.  It  has  to  deal  with 
all  those  subtle  and  mysterious  infiuences 
upon  which  health  and  life  depend,  and  re- 
quires not  only  a  knowledge  of  the  properties 
of  vegetable  and  mineral  substances,  but  of 
the  human  body  in  all  its  complicated  parts, 
and  their  relation  to  each  other,  as  well  as 
their  infiuence  upon  the  mind.  •  •  •  Ev- 
ery one  may  have  occasion  to  consult  him 
[the  pbysidan],  but  comparatively  few  can 
3adge  of  tlw  qualiflcationa  of  learning  and 
skill  which  he  possesses.  Reliance  must  be 
placed  upon  the  assurance  given  by  his  li- 
cense, issued  by  an  authority  competent  to 
}ndge  in  that  respect  that  he  possesses  the 
requisite  qualifications.'*  State  ex  rel.  Bur- 
roughs V.  Webster  et  aL,  ISO  Ind.  607,  60  N. 
B.  750,  41  li.  B.  A.  212.  It  is  equally  certain 
that  the  right  to  regulate  should  be  exerdsed 
only  tn  the  public  interest,  and  not  to  create 
monopolies,  or  otherwise  to  violate  tlxMe  fun- 
damental rights  which  an  secured  t»  all 
dttsens. 

Have  Om  rights  of  the  appellant  been  thus 
Infringed  by  the  statute  in  questionT  That 
certain  acts  should  be  made  punishable  If 
done  for  gain,  which  are  not  prohibited  If 
done  witiiout  that  motive^  seems  to  us  to  be 
a  matter  properly  within  the  discretion  of 
the  Legislature,  It  may  reaB<»ably  have 
been  assumed  that  the  public  needed  no  pro- 
tection against  charitable  or  fHendly  minis- 
trations, in  which  the  elements  of  good  faith 
and  sincerity  of  belief  in  tlie  remedies  pre- 
scribed would  naturally  be  present  and  In 
which  greed  could  have  no  place. 

The  appellant  farther  contends  that  by  the 
statute  in  question  a  favored  class  la  orated, 
and  that  he  is  prevented  from  fcdlowlng  his 
calling,  and  is  deprived  of  a  valuable  right 
wltlwat  process  of  law.  This,  be  saya,  is  ac- 
complished by  requiring  lilm  to  obtain  a  II- 
cense,  as  a  prerequisite  to  the  exerdse  of  his 
art  from  a  board  composed  exclnsively  of 
doctors  of  medldne,  whereas  be  uses  no  med- 
ldne, and  is  in  fact  a  disbeliever  in  and  (^ 
posed  to  the  practice  of  medicine  as  com- 
monly understood.  It  is  true  that  the  stat- 
ute commits  the  licensing  power  to  a  board 
composed  of  physicians  who  shall  be  gradu- 
ates of  some  medical  school  In  good  standing, 
but  the  inclusion  under  the  term  "practice  of 
medldne"  of  what  it  Is  made  to  cover  by  the 
statute  might  reasonabljr  be  construed  to  ex- 
tend the  meaning  of  the  words  used  to  de- 
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Bcrlbe  tbe  members  of  the  board  in  like 
manner.  Whether  that  view  be  taken  or  not, 
it  Is  certain  that  the  board  provided  for 
could  be  held  by  the  courts  to  the  exercise 
of  its  powers  in  a  reasonable  and  just  man- 
ner, and  would  have  no  right  to  refuse  to 
Issue  a  license  to  any  one  merely  because  of 
bis  being  a  practitioner  of  some  school  of 
healing  different  from  that  to  which  the 
members  of  the  board  belong. 

The  appellant  claims,  also,  that  tbe  educa- 
tional qualifications  imposed  by  the  statute 
are  not  adapted  to  or  required  in  the  simple 
method  of  healing  which  he  follows,  and  that 
they  amount  to  a  prohibition  of  his  constitu- 
tional right  to  follow  his  calling.  In  an  able 
and  exhaustive  opinion  on  tbe  construction  of 
a  statute  differing  in  no  essential  feature 
from  the  one  under  consideration,  Giilett,  J., 
says  in  Paiks  v.  State,  159  Ind.  211,  64  N.  B. 
862,  09  li.  R.  A.  190,  "We  think  the  Legis- 
lature is  the  appropriate  tribunal  to  deter- 
mine the  degree  of  learning  that  those  who 
gain  a  livelihood  by  seeking  to  relieve  tbe 
bodily  ailments  of  others  should  possess." 
And  In  Dent  v.  West  Virginia,  supra,  it  is 
said:  "The  nature  and  extent  of  the  qualifi- 
cations required  must  d^end  primarily  upou 
the  Judgment  of  the  state  as  to  their  neces- 
sity. If  they  are  appropriate  to  tbe  calling 
or  profession,  and  attainable  by  reasonable 
study  or  application,  no  objection  to  their 
validity  can  be  raised  because  of  their  strin- 
gency or  difficulty.  It  is  only  when  they  have 
no  relation  to  such  calling  or  profession,  or 
are  unattainable  by  such  reasonable  study 
and  application,  that  they  can  operate  to  de- 
prive one  of  his  right  to  pursue  a  lawful 
vocation."  It  is  true  that  "no  impediment 
should  be  interiKwed  to  the  pursuits  of  any 
one,  except  as  applied  to  the  same  pursuits 
by  others  under  like  circumstances."  Barbier 
v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct  357,  28 
li.  Eki  923.  But  the  requirements  are  the 
same  for  all  who  purpose  to  engage  in  the 
practice  of  medicine,  as  defined  by  tbe  stat- 
ute In  question,  and  therefore  not  open  to  the 
objection  that  any  particular  class  is  unduly 
favored. 

Judgment  affirmed. 

MILLS,  C.  X,  and  PARKER  and  McFIE, 
JX,  concur.  MANN,  X,  dissents.  POPE,  X, 
having  heard  tbe  case  below,  did  not  par- 
ticipate In  this  decision. 


TERRITORY  v.  CLARK. 
(Supreme  Court  of  New  Mexico.  Feb.  24, 1905.) 

CBIMINAI,  LAW— LARCENY— TBIAI/— INCAPACITY 
OF  COUNSEL— NEW  TRIAL— OROfNDS— APPEAL 
— ASSIGNMENTS  OF  ERROR— EVIDENCE  —  VER- 
DICT—BBVIEW. 

1.  Assignments  that  the  court  erred  In  tbe 
5tb.  6th,  12th,  ISth,  14th,  and  1.5th  paragraphs 
of  his  instructions  to  the  jury,  not  specifying 
the  vice  or  error  in  such  charges,  will  not  be 
considered  on  appeal. 


2.  Where,  In  a  proseoution  for  larceny  of  a 

horse,  there  was  a  substantial  conflict  in  the 
evidence,  a  conviction  will  not  be  reversed  on 
appeal  as  unsupported  by  the  evidence. 

3.  In  a  prosecution  for  larceny  of  a  horsey 
evidence  held  to  sustain  a  conviction. 

4.  Where,  In  a  prosecution  for  larceny,  the 
court  suspended  the  trial  during  the  examina- 
tion of  the  first  witness  because  of  tbe  drunken- 
ness of  defendant's  counsel,  and  notified  both 
defendant  and  his  counsel  that  the  latter  would 
not  be  allowed  to  appear  in  the  ca.se  in  a 
drunken  condition,  and  that  defendant  had  bet- 
ter arrange  for  a  proper  defense,  and,  when  the 
session  was  resumed,  defendant  was  accompa- 
nied by  the  same  counsel,  and  the  trial  pro- 
ceeded without  further  reference  to  liis  counsel's 
incapacity — the  first  witness  being  fully  exam- 
ined by  defendant's  counsel  after  the  resump- 
tion of  the  trial — a  refusal  of  the  court  to 
grant  a  new  trial  on  the  ground  that  defend- 
ant's attorney  was  drunk  during  the  trial  was 
not  an  abuse  of  discretion. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  Wm.  H.  Pope. 

Jap  Ia  Clark  was  convicted  of  hirceny,  and 
he  appeals.    Affirmed. 

Emmett  Patton,  A.  J.  Nisbet,  and  3.  L. 
Johnson,  for  appellant  George  W.  Pricb- 
ard,  Sol.  Gen.,  for  the  Territory. 

McFIE.  X  At  the  October  term,  A.  D. 
1903,  of  the  district  court  in  and  for  Chaves 
county,  the  defenilant,  Jap  L.  Clark,  was 
tried  and  convicted  of  the  crime  of  larceny 
of  a  horse,  the  property  of  one  J.  A.  Mc- 
pherson, and  the  case  is  now  in  this  court 
upon  the  defendant's  appeal.  Nine  errors 
are  assigned,  but,  as  counsel  for  the  defend- 
ant gave  the  first  six  assignments,  relating 
to  paragraphs  of  the  charge  of  the  court,  no 
consideration  either  in  his  brief  or  oral  ar- 
gument, it  Is  evident  that  no  reliance  is 
placed  upon  them.  However  that  may  be, 
this  court  has  repeatedly  held  that  no  con- 
sideration will  be  given  to  mere  general  ob- 
jections or  assignments  of  error,  wherein  no 
attempt  is  made  to  point  out  the  vice  or  error 
in  the  charge  or  ruling  of  the  court  below. 
There  was  no  specific  objection  made  to  those 
paragraphs  of  the  court's  charge  upon  the 
trial,  nor  in  the  motion  or  amended  motion 
for  a  new  trial,  and  in  the  assignments  of 
error  it  is  simply  stated  that  the  court  erred 
in  the  5th,  eth,  12th,  13th,  14th,  and  15th 
paragraphs  of  his  instructions  to  the  Jury. 
Territory  v.  Guillen  (N.  M.)  66  Pac.  527; 
Penrce  v.  Strickler  (N.  M.)  54  Pac.  748;  Ter- 
ritory V.  O'Donnell,  4  N.  M.  (Gild.)  210,  12 
Pac.  743;  Territory  v.  Tarberry,  2  N.  M.  434. 
We  have  examined  the  paragraphs  Indicated, 
however,  and  find  them  to  be  unobjectionable. 

The  seventh  assignment  of  error  relates  to 
the  proof.  Counsel  claims  that  there  was  no 
proof  of  the  ownership  of  the  animal  as  al- 
leged, nor  was  there  any  proof  of  guilty  in- 
tent. The  witnesses  were  numerous  on  both 
sides,  and  there  was  a  decided  conflict  of 
evidence  for  the  consideration  of  the  Jury. 
This  court  has  held  that,  where  there  is  a 
substantial  conflict  in  the  evidence,  it  is  for 
the  Jury  to  weigh  the  evidence,  and  the  court 
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will  not  disturb  the  rerdtct  where  there  is 
substantial  evidence  to  support  it.  Territory 
V.  HlckB,  6  N.  M.  596,  80  Pac.  872;  Territory 
V.  Barrett,  8  N.  M.  70,  42  Pac.  66;  Schofleld 
T.  Territory  (N.  M.)  66  Pac.  306.  That  there 
was  substantial  evidence  to  justify  the  ver- 
dict rendered,  a  brief  reference  to  the  trans- 
cript of  the  evidence  will  disclose.  The  tes- 
timony shows  that  the  animal  was  taken 
from  the  range,  but  there  was  testimony  by 
several  witnesses  who  knew  and  described 
the  animal  that  the  horse  was  found  in  a 
pasture  on  the  Block  Ranch,  where  the  de- 
fendant was  employed;  that  the  defendant 
claimed  that  Martin  Chavez  gave  him  the  ani- 
mal, and  that  he  (defendant)  gave  it  to  Pride- 
more.  Martin  Chavez  testified  that  the  de- 
fendant came  to  him  about  three  years  be- 
fore, and  claimed  that  he  (Chavez)  had  prom- 
ised to  give  him  a  horse  for  some  services, 
and  Chavez  said  he  would  do  so.  The  next 
day  the  defendant  came  and  requested  him 
to  give  him  a  bill  of  sale  for  this  sorrel 
horse,  and  Chavez  did  so,  but  he  never  saw 
the  horse  at  any  time,  and  did  not  know 
whether  the  horse  was  his  or  not  Chavez 
further  testified  that  he  told  the  defendant 
that  M.  C.  was  not  his  brand,  that  (M.  C.  S.) 
— connected — was  his  brand,  and  that  he 
never  gave  a  bill  of  sale  for  an  M.  C.  ani- 
mal. McPherson  testified  positively  that  he 
owned  the  horse,  and  described  him  minute- 
ly, and  other  witnesses,  also,  who  knew  Mc- 
Pherson's  horse,  identified  him  without  re- 
gard to  the  brand.  The  brand  was  intro- 
duced in  evidence  as  a  means  of  identifica- 
tion, and  not  as  proof  of  ownership.  Wit- 
ness (rilbert  testified  that  the  defendant 
roile  the  horse  to  where  he  was  working; 
that  witness  told  him  McPherson  was  going 
to  have  him  arrested;  that  defendant  said, 
if  he  did  have  him  arrested,  he  could  not 
get  the  horse,  as  he  had  given  him  to  Pride- 
more;  that  the  defendant  also  said,  "I  will 
go  over  to  Martin  Chavez,  a  Mexican  at 
Plcacho,  and  get  him  to  give  me  a  bill  of 
sale  for  an  M.  C.  horse,  and  when  I  get 
that  I  will  show  that  is  the  horse  I  bought." 
"Witness  further  testified  that  he  told  de- 
fendant that  Chavez's  brand  was  "M.  C.  S. 
What  are  you  going  to  do  about  that?"  and 
defendant  said,  "Oh,  I  will  get  that  fixed 
up."  This  witness'  testimony  is  corrobo- 
rated by  that  of  Garvin,  who  heard  part  of 
this  conversation.  The  defendant  did  not 
testify.  That  the  testimony  above  referred 
to  was  quite  suflldent  to  sustain  the  verdict, 
if  the  Jury  believed  It  to  be  true,  cannot  be 
doubted.  Therefore  the  case  is  brought  with- 
in the  rule  that  a  verdict  will  not  be  set 
aside  by  an  appellate  court  where  there  is 
substantial  evidence  to  sustain  it. 

The  eighteenth  assignment  of  error  is  that 
the  defendant  did  not  have  a  fair  trial,  as 
bis  attorney  was  drunk  during  the  trial. 
The  record  shows  that  during  the  cross-ex- 
amination of  the  first  witness  the  court  sus- 
pended the  trial  until  7  o'clock  p.  m.  o:\  ac- 


count of  the  drunltenness  of  counsel  for  de- 
fendant The  court  notified  counsel  after  the 
retli-ement  of  the  Jury  that  he  would  not  be 
allowed  to  appear  in  the  case  in  a  drunken 
condition,  and  notified  the  defendant  also  to 
this  effect,  and  that  he  had  better  arrange 
for  a  proper  defense.  At  7  o'clock  the  trial 
proceeded,  the  defendant  being  accompanied 
by  the  same  counsel.  The  trial  proceeded  to 
the  close  without  further  reference  to  any 
Incapacity  of  counsel,  and  the  first  witness 
was  fully  examined  by  counsel  for  defendant 
after  the  resumption  of  the  trial.  This  was 
brought  to  the  attention  of  the  court  in  the 
motion  for  a  new  trial,  but,  the  motion  being 
overruled,  it  is  now  assigned  as  error.  The 
court  did  not  appoint  counsel  for  the  defend- 
ant. Counsel  was  employed  by  the  defendant, 
and  retained  by  him  after  the  postponement 
of  the  trial  in  defendant's  interest,  and  to 
enable  him  to  select  other  counsel  If  he  de- 
sired to  do  so.  There  being  nothing  in  the 
record  disclosing  the  drunkenness  of  the  coun- 
sel after  the  postponement  except  from  in- 
ference, the  overruling  of  the  motion  for  a 
new  trial  upon  that  ground  was  a  matter  of 
discretion,  which  could  only  be  deemed  error 
by  reason  of  abuse.  Under  the  circumstances 
of  this  case,  we  are  unwilling  to  hold  that 
there  was  an  abuse  of  discretion  in  the  over- 
ruling of  this  motion.  On  the  contrary,  the 
motion  was  properly  overruled. 

The  last  assignment  of  error  is  upon  the 
overruling  of  the  motion  for  new  trial.  From 
what  has  been  said,  it  is  apparent  that  this 
assignment  needs  no  further  consideration, 
and  cannot  be  entertained. 

It  is  but  fair  to  the  counsel  appearing  In 
this  court  to  say  that  they  were  not  counsel 
in  the  court  below,  nor  did  they  make  up 
the  record  upon  which  this  case  was  heard 
in  this  court. 

The  Judgment  of  the  court  below  is  af- 
firmed.   It  is  so  ordered. 

MILLS.  C.  J.,  and  PARKER,  ABBOTT, 
and  MANX,  JJ.,  concur.  POPE.  J.,  having 
tried  the  case  below,  did  not  participate  In 
this  decision. 


TERRITORY  ex  rel.  CLANCY  v.  BOARD  OF 

COM'RS  OF  BERNALILLO  COUNTY. 
(Supreme  Court  of  New  Mexico.   Feb.  24, 1905.) 

DISTBICT     ATTORNEYS — COMPENSATION  —  COUN- 
TIES—PAYMENT OF  DEDT8— APPEAI/— 
STATEMENTS  IN   BRIEFS. 

1.  Section  2.578  of  the  Compiled  Laws  of  1897 
provides  that  the  salaries  paid  by  the  several 
counties  of  this  territory  to  the  district  attor- 
neys shall  be  paid  quarterly. 

2.  While  chapter  36,  p.  67,  Laws  1901,  pro- 
vides that  the  actual  expenses  for  boarding 
prisoners  shall  be  paid  in  full  before  any  other 
claim  against  the  general  county  fund  is  paid, 
and  before  any  pro  rata  distribution  is  made 
among  the  creditors  of  the  county,  and  that 
such  expenses  may  be  paid  at  the  expiration  of 
each  quarter,  it  nowhere  provides  that  taxes 
collected  for  one  year  shall  be  used  to  pay  the 
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debts  of  ft  previous  year,  before  the  debts  of 
the  year  for  which  they  were  collected  are  paid. 

3.  Statements  of  fact  made  by  counsel  in  a 
"brief,  if  undisputed,  can  be  considered  by  us, 
the  same  as  an  admission  made  on  the  trial  of  a 
case. 

[Ed.  Note. — For  cases  in  point,  see  toI.  3, 
Cent.  Dig.  Appeal  and  Error,  K  8092,  3103.] 

4.  Money  collected  and  placed  to  the  credit  of 
the  general  county  fund,  to  meet  the  expenses 
of  Bernalillo  county  for  the  year  1904,  cannot 
lawfully  be  used  to  pay  the  debts  of  that 
county  contracted  in  the  year  1!K)3.  until  the 
debts  contracted  in  1904,  and  payable  out  of 
that  fund,  are  paid  in  full. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
"Connty;    before  Justice  Benjamin  S.  Baker. 

Action  by  the  territory,  on  tlie  relation  of 
Frank  W.  Clancy,  for  a  writ  of  mandamus  to 
the  board  of  commissioners  of  Bernalillo 
«oant7.  Judgment  for  relator,  and  defend- 
ants appeal.    Affirmed. 

This  is  an  action  of  mandamus  brought  by 
the  appellee  to  compel  the  board  of  county 
commissioners  of  Bernalillo  county  to  draw  a 
warrant  upon  the  treasurer  of  Bernalillo 
county  for  the  sum  of  $300,  payable  out  of 
the  general  county  fund  for  the  year  1904,  to 
pay  bim  bis  salary  as  district  attorney  of 
Bernalillo  county  for  the  first  half  of  the 
year  1904.  An  alternative  writ  was  issued, 
returnable  on  the  15th  day  of  August,  1904, 
and  on  the  19th  day  of  August,  1904,  the  an- 
swer of  the  defendant  board  was  filed ;  and, 
argument  being  bad  on  October  3d  of  the 
same  year,  a  peremptory  writ  was  Issued,  or- 
dering that  the  warrant  be  drawn.  From 
this  Judgment  of  the  district  court  appellants 
prayed  an  appeal  to  this  court 

William  B.  Childers,  for  appellants. 
Frank  W.  Clancy,  in  pro.  per. 

MILLS,  C.  J.  (after  stating  the  facts).  The 
answer  of  the  defendant  board  shows  that  on 
January  1,  1904,  there  was  in  the  hands  of 
the  treasurer  of  Bernalillo  county,  in  the  gen- 
eral fund,  the  sum  of  $2,077.85,  collected  on 
account  of  taxes  levied  for  years  prior  to 

1903,  and  from  miscellaneous  sources.  We 
would  naturally  presume  that  all  of  the  debts 
of  the  county  for  antecedent  years  had  been 
paid,  or  this  sum  would  not  have  been  car- 
ried forward  to  the  credit  of  the  general 
county  fund  for  the  year  1904,  were  it  not 
for  the  statement  in  the  brief  of  the  attor- 
neys for  appellants,  which  we  will  refer  to 
later  on  in  this  opinion.  Of  taxes  levied  in 
1903  to  pay  the  expenses  of  said  county  for 
the  year  1904,  on  December  31,  1903,  there 
was  in  the  bands  of  the  treasurer  the  sum 
of  $6,570.31;    from  that  date  to  March  31, 

1904,  there  was  collected  the  further  sum  of 
$231.54;  and  up  to  June  30,  1904,  the  addi- 
tional sum  of  $5,290  was  so  collected ;  mak- 
ing, in  all,  to  the  credit  of  said  fund,  the  sum 
of  $14,109.70,  less  what  warrants  had  been 
drawn  against  it  and  paid  before  that  time. 
The  answer  further  shows  that  warrants  to 
the  amount  of  $13,840.35  were  di-awu  against 


said  fund,  which  would  leave  to  Its  credit  the 
sum  of  $329.35. 

The  answer  of  the  defendants  denies  that 
the  law  provides  that  the  salary  of  the  db«- 
trict  attorney  of  B^nalillo  county  should  be 
paid  quarterly,  but,  in  view  of  section  2578 
of  the  Compiled  Laws  of  1897,  it  is  apparent 
that  tbis  point  is  not  well  taken. 

The  alternative  writ  shows,  and  it  is  ad- 
mitted by  the  answer,  that  the  appellants  had 
audited,  allowed,  and  approved  the  claim  of 
the  appellee  for  the  first  two  quarters  of  the 
year  1904,  amounting  to  the  sum  of  $300. 
The  Bateman  act,  so  called  (sections  285  to 
306,  pp.  170-177  inclusive,  Comp.  Laws  1897). 
provides  that  each  year  shall  pay  its  own 
debts,  out  of  the  taxes  collected  for  such 
year.  It  also  provides  (section  301)  that  if 
an  insufficient  amount  of  money  is  collected 
during  any  current  year  with  which  to  pay 
for  the  services,  fees,  and  salaries  of  the 
county  officers,  then  said  officers  and  all  cred- 
itors of  the  county  shall  receive  in  full  pay- 
ment of  their  claims  their  pro  rata  shares  of 
the  money  collected;  the  pro  rata  payments 
to  be  made  quarterly.  The  law  further  de- 
clares void  any  Indebtedness  which  cannot  be 
paid  according  to  the  provisions  of  the  act 
It  is  true  that  chaptw  36,  p.  67,  Laws  1901. 
provides  that  all  of  the  actual  expenses  for 
boarding  county  prisoners  shall  be  paid  in 
full  before  any  bill,  fees,  or  salaries  are  paid, 
and  before  any  pro  rata  distribution  is  made 
among  the  creditors  of  the  county,  and  that 
such  expenses  may  be  paid  at  the  expiration 
of  each  and  every  quarter;  but  said  act  no- 
where provides  that  taxes  collected  for  one 
year  shall  be  used  to  pay  the  debts  of  a  pre- 
vious year  before  the  debts  of  the  year  for 
which  they  were  collected  are  paid.  It  is 
also  true  that  the  Legislature  passed  an  act 
(chapter  54,  p.  107,  |  12,  of  the  Laws  of 
1903)  that  all  taxes  thereafter  collected  on 
account  of  taxes  levied  prior  to  and  including 
the  year  1901  shall  be  turned  into  the  general 
county  and  school  funds  of  the  respective 
counties  in  which  they  are  collected ;  but,  as 
we  understand  it,  the  interpretation  of  these 
laws  Is  not  involved  in  this  case.  Nothing 
in  the  record  before  us  shows  that  any  debt 
due  by  Bernalillo  county,  in  controversy  in 
this  case,  was  payable,  either  in  whole  or  in 
part  out  of  taxes  levied  prior  to  and  includ- 
ing the  year  1901.  It  is  clearly  the  duty  of 
the  board  of  county  commissioners  of  Berna- 
lillo county,  at  the  end  of  the  first  quarter  of 
the  year  1904,  If  there  was  not  enough  money 
In  the  general  fund  collected  from  taxes 
levied  In  1903  to  pay  the  debts  of  the  year 
1904,  to  first  pay  the  actual  expenses  for 
boarding  county  prisoners  for  said  quarter, 
and  then  prorate  among  the  officers  and  cred- 
itors of  the  county  whatever  sum  was  left  to 
the  credit  of  the  general  fund.  An  inspec- 
tion of  the  transcript  in  this  case  does  not 
show  that  this  was  done. 

The  attorney  for  the  appellants,  on  page 
4  of  his  brief,  says:    "The  answer  further  al- 
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leges  tbat  warrants  to  the  amount  of  |13,- 
840.35  [the  brief  says  $1,384.85,  but  tbis  is 
evidently  a  typographical  error]  were  drawn 
against  said  fund  for  valid,  subsisting  Indebt- 
edness due  from  the  county  of  Bernalillo, 
and  tbat,  but  for  the  said  sum  of  $2,077.85, 
which  went  to  the  credit  of  said  fund  as  the 
product  of  taxes,  licenses)  and  other  miscel- 
laneous sources,  said  fund  would  have  been 
overdrawn,  and  refers  to  the  warrants  on  file 
with  the  clerk  of  the  said  board  of  county 
commissioners  as  a  part  of  the  answer. 
These  warrants,  when  produced,  showed  that 
the  county  commissioners  had  already  drawn 
warrants  against  said  fund,  including  the 
said  last-mentioned  sum,  and  leaving  a  bal- 
ance of  1326.36,  and  the  figures  in  the  an- 
swer so  show,  which  said  warrants  were 
drawn  for  Indebtedness  largely,  if  not  whol- 
ly, created  for  current  expenses  during  the 
year  1903.  About  this  there  is  no  dispute." 
This  statement  of  counsel  In  his  brief  can  be 
considered  by  us,  the  same  as  an  admission 
made  in  the  trial  of  a  case.  Statements  of 
facU  contained  in  the  briefs  of  appellants 
are  presumably  correct.  If  there  is  any  er- 
ror in  them,  it  is  the  duty  of  the  appellee  to 
point  out  what  essential  statements  are  omit- 
ted, and  to  state  them  as  an  addition  to  ap- 
pellants' statement,  with  references  to  the 
record.  Shinglemeyer  v.  Wright  (Mich.)  82 
N.  W.  887,  50  L.  B.  A.  129.  The  learned 
counsel  for  appellee  does  not  dispute  the 
statement  of  appellants.  Consequently  we 
will  assume  that  it  is  correct.  The  state- 
ment from  the  brief  of  counsel  for  appellants 
just  above  quoted  shows  tbat  practically  all 
of  the  money  collected  and  placed  to  the 
credit  of  the  general  fund  to  meet  the  ex- 
penses of  Bernalillo  county  for  the  year  1904 
was  used  to  pay  the  debts  of  that  county  con- 
tracted In  the  year  1903.  We  hold  that  these 
payments  are  not  authorized  by  law,  as  being 
in  direct  conflict  with  that  part  of  the  Bate- 
man  act  which  requires  that  taxes  collected 
for  a  certain  year,  and  which  go  into  the  gen- 
eral fund  of  a  county,  shall  be  used  to  pay 
the  debts  contracted  during  that  year,  until 
all  such  debts  are  paid  in  full. 

Appellee  takes  the  position  that,  In  con- 
templation of  law,  money  Illegally  and 
wrongfully  paid  out  must  be  considered,  in 
law,  as  in  the  treasury,  and  in  the  custody 
of  the  treasurer ;  and  in  support  of  this  con- 
tention he  cites  numerous  cases.  We  need 
not,  however,  in  deciding  this  case,  pass  upon 
this  question,  as  the  record  shows  that  there 
was  money  enough  in  the  treasury  of  Berna- 
lillo county  to  the  credit  of  the  general  fund 
to  pay  the  claim  due  the  appellee,  which  has 
been  approved  by  the  board  of  county  com- 
missioners. 

For  the  reasons  above  mentioned,  we  are 
of  the  opinion  that  there  was  no  error  in  the 
Judgment  of  the  district  court  in  ordering  the 
peremptory  writ  of  mandamus  to  Issue,  and 
the  judgment  of  the  lower  court  Is  therefore 
affirmed,  and  it  is  so  ordered. 


PARKER,  McFIE,  MANN,  and  POPE,  JJ., 
concur.  ABBOTT,  J.,  did  not  participate  in 
this  decision. 


NEWHALIi  v.  FIELD, 
(Supreme  Court  of  New  Mexico.  Feb.  25, 1905.) 

JOINT  NOTE— DEATH  OF  PABTT— ACTIOS— AC- 
COUNT STATED. 

1.  The  payee  of  a  joint  and  several  note  may 
look  to  either  of  the  joint  makers  for  payment, 
and,  where  one  of  the  joint  makers  dies,  is  not 
compelled  to  pursue  his  remedy  against  the  es- 
tate of  the  deceased  debtor;  nor  is  bis  action 
barred  against  another  joint  maker  because  the 
time  has  expired  wherein  be  might  have  pre- 
sented his  claim  against  the  estate  for  allow- 
ance. 

[Bd.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  Sf  1428,  1430,  1436.] 

2.  An  account  stated  is  binding  upon  the  par- 
ties thereto  only  as  to  the  items  actually  in- 
cluded in  the  stated  account,  and  it  is  no  de- 
fense to  a  note  sued  upon  that  there  was  an 
account  stated  between  the  maker  and  the  payee 
of  the  DOte  after  the  same  waa  due,  and  a  settle- 
ment of  the  account  so  stated,  where  it  does 
not  appear  that  the  note  sued  on  was  included 
in  the  stated  account  and  settlement. 

(Syllabus  by  the  0>art.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  J.  W.  Crumpacker. 

Action  by  Charles  K.  Newhall,  agent  of 
the  shareholders  of  the  Albuquerque  Nation- 
al Bank,  against  Xelll  B.  Field.  Judgment 
for  plalntlft.     Defendant  appeals.    AflSrmed. 

On  March  31,  1803,  the  appellant,  Neill  B. 
Field,  and  one  Casiana  M.  Sanchez,  execut- 
ed a  certain  promissory  note  to  the  Albu- 
querque National  Bank,  which  note  is  as 
follows: 

"$600.00.  Albuquerque,  N.  M.,  March  3l8t, 
1893.  On  Demand  after  date  without  grace, 
we  jointly  and  severally  promise  to  pay  to  the 
order  of  the  Albuquerque  National  Bank  Six 
hundred  dollars  at  the  Albuquerque  Nation- 
al Bank,  Albuquerque,  New  Mexico  with  in- 
terest at  the  rate  of  one  per  cent,  per  month 
from  date  until  paid,  value  received,  and  In 
the  event  of  a  suit  to  enforce  the  collection 

of  this  note  or  any  portion  thereof  

further  agree  to  pay  the  additional  sum  of 
ten  per  cent,  upon  the  amoimt  found  due  as 
attorney's  fees  in  said  suit.  Casiana  M. 
Sanchez.  Neill  B.  Field.  No.  0234,  due 
O.  D." 

Some  time  In  the  year  1803  said  Casiana 
M.  Sanchez  died,  leaving  a  last  will  and  tes- 
tament, which  was  duly  admitted  to  probate, 
and  Neill  B.  Field  was  appointed  and  quali- 
fied as  executor  of  said  will.  Due  notice  of 
same  was  given  as  required  by  law,  and 
such  estate  was  duly  administered  In  all  re- 
spects as  provided  by  law.  The  Albuquerque 
National  Bank  in  the  meantime  went  into 
the  hands  of  the  receiver  appointed  by  the 
Comptroller  of  the  Currency,  the  receiver  be- 
ing one  John  W.  Scbofleld.  Appellant,  Field, 
at  the  time  the  receiver  took  charge  of  said 
I  bank,  was  indebted  thereto  in  the  sum  of 
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about  $9,000  In  bis  Individual  capacity,  and 
on  Joint  notes,  Including  tbe  note  sued  on, 
In  about  $1,248.  Tbe  receiver  did  not  pre- 
sent tbe  note  of  Sancbez  and  Field  to  tbe 
Sancbez  estate  for  allowance  and  payment, 
and  the  time  prescribed  by  law  for  sucb  pres- 
entation expired  long  prior  to  tbe  commence- 
ment of  this  action.  Some  time  about  May 
7,  1894,  the  receiver  wrote  a  letter  to  Mr. 
Field,  evidently  In  answer  to  one  previous- 
ly written  to  Ulm  by  Mr.  Field,  as  follows: 

"The  Albuquerque  National  Bank.  John 
W.  Schofield,  Receiver.  Albuquerque,  New 
Mexico,  May  7tb,  1804.  Nelll  B.  Field,  Esq., 
City — Dear  Sir:  RefeiTlng  to  your  letter  of 
April  24tb  relative  to  your  indebtedness  to 
this  trust,  in  which  you  say:  *I  have  to  pro- 
pose that  I  will  pay  in  casb  a  sufficient 
amount  of  money  to  reduce  my  Indebted- 
ness to  $5,000,  and  will  give  satisfactory  real 
estate  securing  that  amount,  upon  the  con- 
dition that  the  time  shall  be  extended  on  the 
$5,000,  6,  12  and  18  months  bi  equal  install- 
ments; and  the  rate  of  interest  reduced  to 
8  per  cent. 

"  'There  is  no  encumbrance  on  any  of  my 
real  estate  in  New  Mexico,  and  if  this  prop- 
osition is  accepted,  you  can  select  enough 
real  estate  to  amply  secure  the  debt,  and  I 
will  convey  It  to  a  trustee  with  power  to  sell, 
and  with  condition  that  a  failure  to  pay  any 
installment  of  tbe  debt  at  maturity,  to  ren- 
der tbe  whole  amount  due  and  payable.' 

"I  have  to  respectfully  inform  you  that 
I  am  prepared  to  accept  tbe  above  proposi- 
tion, the  expense  of  drawing  and  recording 
trust  deed  to  be  paid  by  yon  and  that  the 
matter  be  settled  by  May  12th  (numt)cr  of 
days  delay  as  suggested  by  you). 

"Very  truly  yours, 

"J.  W.  Schofield,  Receiver." 

And  on  the  9th  of  May  a  second  letter,  as 
follows: 

"John  W.  Schofleld,  Receiver  the  Albuquer- 
que National  Bank  (No.  3,222).  Capital  and 
surplus  $212,000.  S.  M.  Folsom,  President; 
John  A.  Lee,  Vice  President;  A.  W.  Jones, 
Second  Vice  President;  A.  C.  Briggs,  Cash- 
ier. Nelll  B.  Field,  Esq.,  City— Dear  Sir:  In 
compliance  with  your  request  of  this  morn- 
ing, I  hand  you  herewith  statement  show- 
ing your  indebtedness  to  this  trust  both  as 
maker  and  endorser,  which  I  trust  you  will 
find  correct 

"Very  respectfully, 

"J.  W.  Schofleld,  Receiver. 

"In  addition  to  the  enclosed  statement, 
your  name  appears  on  a  note  of  W.  W.  HIte, 
for  $250,  together  with  the  names  of  W.  B. 
Childers  and  J.  W.  Wroth ;  interest  on  this 
note  to  the  15th  Inst  amounts  to  $3.97. 

"The  other  parties  on  the  note  with  yon 
advise  me  that  they  are  prepared  to  pay 
their  proportion  at  any  time  you  are  ready." 

It  is  undisputed  that  the  terms  of  settle- 
ment contained  In  these  letters  were  carried 
out,  a"d  the  total  indebtedness  therein  men- 
tioned   Tally  paid  by  Mr.  Field.    The  state- 


ment of  the  account  mentioned  in  tbe  last- 
quoted  letter  is  lost  or  destroyed,  and  the 
evidence  is  meager  as  to  what  items  it  con- 
tained, although  it  is  not  contended  by  Mr. 
Field  that  the  Sanchez  note  was  actually  in- 
cluded in  the  account  After  the  settlement 
between  Mr.  Field  and  the  receiver,  the  re- 
ceivership was  closed  up,  and  the  api>eUee, 
Mr.  Newhnll,  was  elected  the  agent  of  the 
shareholders  of  the  bank,  to  collect  the  In- 
debtedness due  them  after  the  depositors 
were  paid ;  and  he,  as  such  agent,  brought 
this  action  in  tbe  district  court  of  Bernalil- 
lo county  on  the  note  above  set  out 

Appellant  filed  an  answer  to  the  complaint, 
setting  up  two  defenses:  (a)  That  he  was 
a  mere  surety  on  the  note,  which  fact  was 
known  to  tbe  bank,  and  that  the  note  should 
Iiave  been  presented  to  tbe  Sanchez  estate 
for  allowance  and  payment,  and  that,  hav- 
ing failed  to  do  so  until  after  the  time  ex- 
pired under  tbe  statutes,  the  action  Is  barred 
by  tbe  statute  of  limitation  against  tbe  prin- 
cipal, and  that  the  surety  may  plead  the  stat- 
ute as  a  complete  defense;  (b)  that  tbe  ac- 
count stated  between  him  and  the  receiver, 
and  the  settlement  and  payment  thereon,  is 
a  complete  defense  to  all  indebtedness  claim- 
ed against  blm  by  tl>e  bank.  The  court  be- 
low sustained  a  demurrer  to  tbe  first  defense, 
and  the  second  was  tried  by  the  court  with- 
out a  Jury,  who  found  the  Issues  against  ap- 
pellant, and  rendered  Judgment  for  the 
amount  due  on  tbe  note,  with  interest  and 
attorney's  fees,  from  which  he  appeals  to 
this  court 

F.  W.  Clancy,  for  appellant  E.  W.  Dob- 
son,  for  ax)pellee. 

MANN,  J.  (after  stating  the  facts).  1.  The 
statute  of  limitations  is  a  statute  of  repose. 
It  does  not  discharge  the  debt  or  obligation, 
but  merely  takes  away  tbe  i-emedy  of  collec- 
tion by  Judgment  and  execution.  This  prop- 
osition Is  elementary,  and  no  citations  are 
necessary  to  establish  It.  It  is  also  a  well- 
settled  principle  of  law  that  where  a  party 
has  more  than  one  remedy  he  may  choose 
the  one  he  will  follow,  and  the  fact  that  the 
statute  has  run  against  one  remedy  is  no  liar 
to  another.  19  Am.  &  Eng.  ISncy.  of  Law 
(2d  Ed.)  512,  and  citations  in  note  7.  Mis- 
souri Savings  &  Loan  Co.  v.  Rice,  84  Fed.  131, 
28  C.  C.  A.  305.  So  a  party  having  a  right  of 
action  against  two  or  more  defendants  may 
sue  one,  although  the  bar  of  the  statute  may 
prevent  a  recovery  against  tbe  other.  Moore, 
Ad.,  V.  Gray,  26  Ohio  St  525;  Oamp  t.  Bost- 
wick,  20  Ohio  St  337,  5  Am.  Rep.  669.  The 
cases  above  cited  are  analogous  to  tbe  case 
at  bar.  In  each  one,  co-sureties  or  joint 
makers  of  a  note  were  pleading  the  statutes 
limiting  the  time  when  claims  might  have 
Deen  filed  against  the  estate  of  a  deceased  co- 
surety or  Joint  maker.  In  27  Am.  &  Eng. 
Bnc.  of  Law  (2d  Ed.)  at  page  511,  the  writer 
says:  "Where  the  principal  is  dead,  tbe  sure- 
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ty  Is  not  discbarged  I7  «  fiilnre  of  tbe  cred- 
itor to  present  tbe  claim,  and  tlina  procnra 
It  to  be  paid  out  of  tbe  eatate^  even  tbongh 
tbe  surety  requests  blm  to  do  ao."  Citing 
numerous  authorities  In  support  of  tbe  prop- 
osition. Under  sections  2842,  2946,  Comp. 
La^rs  N.  M.,  tbe  appellee  mlgbt  have  sued 
either  Mrs.  Sanches  or  Mr.  Field,  or  both, 
during  her  IlfeUme,  upon  tbe  note  in  ques- 
tion; and  her  death  did  not  change  tbe  rem- 
edy, so  far  as  appellant  is  concerned.  Tbe 
holder  of  the  note  bad  his  choice  of  remedies. 
Tbe  note  might  hare  been  collected  from  the 
estate  by  filing  it  as  a  claim  within  the  pe- 
riod prescribed  by  law,  or  the  legal  holder 
could  bring  suit  against  Mr.  Field  in  a  court 
of  competent  Jurisdiction  to  recover  the 
amount  due  thereon.  He  chose  the  latter 
remedy,  and  appellant  cannot  complain.  Ap- 
pellant might  have  paid  tbe  note  himself, 
and  set  it  up  as  a  claim  against  tbe  estate, 
and  saved  himself  from  loss;  but,  having 
failed  to  do  so,  be  cannot  escape  liability 
simply  because  tbe  time  had  expired  when 
claims  could  be  filed  against  the  Sanchea 
•state. 

2.  An  account  stated  includes  only  the 
Items  set  out  and  included  in  the  statement 
of  account.  In  Perkins  v.  Hart,  11  Wheat. 
237,  (I  U  Ed.  463,  tbe  court,  at  page  25e  of 
11  Wheat.,  page  468  of  6  L.  Ed.,  says:  "The 
rule  is  the  same  in  principle  at  law.  A  set- 
tled account  Is  only  prima  facie  evidence  of 
Its  correctness.  It  may  be  impeached  by 
proof  of  unfairness  or  mistake  in  law  or  in 
fact,  and,  if  it  be  confined  to  particular  Items 
of  account,  it  concludes  nothing  In  relation 
to  other  items  not  stated  In  It  Tbe  legal 
conclusion,  therefore,  insisted  upon  by  tbe 
defendant,  that  tbe  plalntifC  is  precluded 
from  recovering  in  this  action  for  the  two 
Itrans  claimed  to  have  been  due  before  the 
two  accounts  spoken  of  were  rendered,  is  not 
correctly  drawn,  unless  It  aK>eared  from  the 
point  reserved  that  these  two  Items  were  in- 
eluded  in  what  is  styled  the  'account  stat- 
ed.' "  This  case  is  cited  and  the  above  rule 
adhered  to  in  Wiggins  v.  Burkham,  10  Wall. 
129,  19  L.  Ed.  884,  OU  Co.  V.  Van  Etten, 
107  U.  S.  825,  1  Sup.  Ot  178,  27  U  Ed.  319, 
Crampton  v.  Seymour  (Vt)  31  Atl.  889,  and 
Burrill  v.  Grossman,  91  Fed.  643,  33  C.  C.  A. 
663.  In  the  case  at  bar  it  is  not  even  claimed 
that  the  note  sued  upon  was  actually  Includ- 
ed in  the  statement  of  the  account  rendered 
by  tbe  receiver  of  the  bank  to  Mr.  Field.  The 
latter  says  in  his  testimony:  "I  do  not  want 
anybody  to  understand  me  as  saying  that  I 
•ver  specifically  paid  that  note.  I  do  not 
claim  that.  If  I  had,  I  would  have  taken  it 
op.  What  I  do  claim  Is  that  I  settled  my  lia- 
bility to  the  bank  on  tbe  terms  stated  in  tbe 
letter."  The  letter  or  letters  of  Schofleld  do 
not  pretend  to  contain  a  statement  of  tbe 
account  They  only  show  that  an  account 
was  rendered  to  appellant  on  a  separate 
sheet  which  is  lost  or  destroyed.  This  sheet 
showed  tbe  Items  contained  in  the  account 


stated  to  appellant  The  letters  were  not 
complete  themselves,  and  parol  testimony 
was  admissible  t»  explain  them  and  show 
what  Items  were  Included  in  the  accoimt 
stated. 

The  Judgment  of  tbe  lower  court  is  af- 
firmed. 

MILLS,  0.  J.,  and  PARKEB,  McFIE;  and 
POPE,  JJ,  concur. 


(IS  N.  M.  7«) 
TEKRITORX  r.  BATON. 

(Supreme  Goort  of  New  Mexico.  Fleb.  24, 1906.) 

CBUnRAI,   LAW— OBJECTIONS    TO    TNDICTMIWT— 
WAIVXB— APPEAIr—BEVnW. 

1.  Where  no  demurrer  or  motion  to  qnash  aa 
indictment  is  filed,  and  the  defendant  pleads  not 
gnilty  and  goes  to  trial,  any  minor  defects  and 
iDaccoracies  which  the  indictment  may  contain 
are  cnred  by  the  plea  and  judgment 

2.  Where  no  objection  Is  made  at  the  trial 
to  tbe  admisalui  of  evidence,  nor  exception  aar>' 
ed  thereto,  wa  will  not  consider  the  same  on 
appeal. 

(Syllabus  by  the  Court) 


Appeal  from  District  Court,  Orant  Goun- 
ty;   Isefore  Justice  Frank  W.  Parker. 

Harry  Eaton  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

James  S.  Fielder,  for  appellant  George 
W.  Prichard,  Sol.  Gen.,  for  tbe  Territory. 

MILLS,  C.  J.  Harry  Eaton,  tbe  appellant 
In  this  case,  was  convicted  In  the  district 
court  for  the  county  of  Grant  In  March,  1904, 
He  was  charged,  under  the  territorial  stat- 
ute, with  the  larceny  of  a  horse.  Motion 
for  a  new  trial  was  made,  argued,  and  over- 
ruled by  the  trial  court  and  tbe  defendant 
was  sentenced  to  imprisonment  In  the  Ter- 
ritorial Penitentiary  for  tbe  term  of  one 
year,  and  also  to  pay  a  fine  of  $500  and 
costs.  From  this  Judgment  and  sentence  de- 
fendant appealed. 

Attorney  for  appellee  asks  for  a  reversal 
of  this  cause  on  substantially  two  grounds, 
to  wit  that  the  Indictment  is  not  properly 
drawn,  and  that  improper  evidence  was  ad- 
mitted on  the  trial. 

1.  A  careful  examination  of  tbe  Indict- 
ment by  us  fails  to  show  any  error  In  it 
it  Is  drawn  under  section  79  of  the  Comptflod 
Laws  of  this  territory,  which  makes  it  a  fel- 
ony for  any  person  to  "steal,  embezsle  or 
knowingly  kill,  sell,  drive,  lead  or  ride  away, 
or  in  any  manner  deprive  the  owner  of  the 
Immediate  possession  of  any  neat  cattle, 
horse,  mule,  sheep,  goat  swine  or  asa." 
That  part  of  tbe  Indictment  to  which  conn- 
sel  for  appellee  objects  reads  as  follows: 
•That  Harry  Eaton,  late  of  the  county  of 
Grant  aforesaid.  In  tbe  Territory  of  New 
Mexico,  on  the  2l8t  day  of  June,  In  tbe  year 
one  thousand  nine  hundred  and  three,  at  the 
county  of  Grant  aforesaid.  In  said  Territory, 
one  horse  ot  the  value  of  twenty  doUaia,  of 
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the  goods,  chattels  and  property  of  one 
George  Kresge,  then  and  there  being  found, 
unlawfully,  feloniously  and  knowingly  did 
drive,  lead,  ride,  steal,  take  and  carry  away, 
and  then  and  there  in  the  manner  and  form 
aforesaid,  deprive  the  said  owner  thereof, 
of  the  immediate  possession  of  the  said  prop- 
erty." We  can  see  no  error  in  the  manner 
In  which  the  Indictment  charges  the  ofFense 
of  which  the  defendant  was  convicted.  Bish- 
op, in  his  work  on  New  Criminal  Procedure, 
vol.  1,  S  5SC  (4th  Ed.),  lays  down  the  law 
its  follows:  "If  a  statute  makes  criminal  the 
doing  of  this  or  that,  mentioning  several 
things  distinctively,  there  is  but  one  offense, 
wblcb  may  be  committed  in  different  ways, 
and  In  most  instances  all  may  be  charged  in 
a  single  count  Bnt  the  conjunctive  'and' 
must  ordinarily  in  the  indictment  take  the 
place  of  'or*  In  the  statute,  else  it  will  be 
ill,  as  being  uncertain.  And  proof  of  the  of- 
fense in  any  one  of  the  ways  will  sustain 
the  allegation.  On  the  other  hand,  the  in- 
dictment may  equally  well  diarge  wliat 
comes  within  a  single  one  or  more  clauses, 
less  than  all,  of  the  statute,  and  still  it  em- 
braces the  complete  proportions  of  the  for- 
bidden wrong."  The  record  does  not  show 
that  any  demurrer  or  motion  to  quash  the 
indictment  was  ever  filed,  nor  does  the  mo- 
tion for  a  new  trial  allege  that  the  indict- 
ment is  bad.  Any  minor  defects  and  inac- 
curacies which  an  indictment  may  contain 
are  cured  by  the  plea  and  Judgment.  Haynes 
v.  United  States,  9  N.  M.  519,  56  Pac.  282. 

2.  As  to  the  claim  of  the  attorney  for  the 
appellant  that  Improper  evidence  was  ad- 
mitted on  the  trial,  we  need  only  say  that 
any  evidence  which  was  not  competent,  and 
which  was  so  admitted,  was  of  tlie  most 
trivial  character.  No  objection  was  made 
to  its  admission,  or  exception  saved  tliereto. 
So  we  will  not  consider  it.  This  is  in  ac- 
cordance with  our  statutes  (section  3145, 
Comp.  Laws  1897),  and  a  large  number  of 
decisions  of  this  and  other  courts,  many  of 
which  are  cited  in  Territory  v.  Gonzales 
(N.  M.)  68  Pac.  923. 

The  evidence  discloses  that  one  George 
Kresge  lost  an  unbranded  colt,  which  he  aft- 
erwards found  tied  up  in  a  corral  belonging 
to  appellant,  and  freshly  branded  with  ap- 
pellant's brand.  Appellant  testified  that  he 
found  the  colt  on  the  open  range  with  bis 
brand  upon  it,  and  that  he  drove  it  into  bis 
curral  with  other  horses,  and  kept  it  there 
80  as  to  try  and  find  its  owner.  The  Jury 
evidently  did  not  believe  the  testimony  of 
the  appellant  Under  this  state  of  facts,  we 
think  that  the  Jury  were  amply  Justified  in 
returning  the  verdict  which  they  did. 

There  is  no  error,  and  the  Judgment  of 
the  court  below  la  therefore  affirmed,  and 
■  It  is  so  ordered. 

McFIE,  POPE.  MANX,  and  ABBOTT,  JJ., 
roncur.  PARKER.  J.,  having  heard  this 
case  t>elow,  took  no  part  in  this  decision. 


PECOS  VALLEY  &  N.  E.  RY.  CO.  r. 
CAZIER. 

(Supreme  Court  of  New  Mexico.     Feb.  25, 

low.) 

BAILBOADa— KILLIKO    STOCK— LIABII.rrT— 
FENCING   TRACK. 

1.  An  action  for  damages  against  a  railroad 
compaoy  for  the  killing  of  stock  by  its  trains, 
cars,  or  locomotives  in  this  territory  is  iMsed 
upon  the  negligence  of  the  company,  or  its  em- 
ploy^, agents,  or  servants,  in  the  operation  of 
such  trains,  and  the  question  of  such  negligence 
is  one  of  fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {{  16^-1641.] 

2.  The  common-law  rule  as  to  the  liability  of 
railroad  companies  for  injury  to  stock  appliex 
in  this  territory,  except  in  so  far  as  it  has  lieen 
modified  by  statutory  enactment  and  judicial 
determination  as  to  its  applicability  to  existing 
conditions. 

3.  Sections  241.  242,  Comp.  Laws  1897.  as 
amended  by  chapter  86,  p.  165,  Laws  1901,  re- 
quiring railroad  companies  to  fence  their  traclui. 
and  providing  a  procedure  for  the  recovery  of 
damages  for  animals  killed  and  injured  in  cases 
where  such  fences  were  not  so  constructed  and 
maintained,  did  not  make  a  failure  to  construct 
such  fences  negligence  per  se,  but  only  placed 
the  burden  of  proof  upon  the  defendant  com- 
panies in  such  ca.se8  to  show  that  such  killing, 
injury,  or  destruction  was  not  the  result  of 
negligence  on  the  part  of  such  companies  or 
their  agents  in  the  management  of  their  trains, 
cars,  or  locomotives. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Chaves  Coun- 
ty;   before  Justice  AViiliam  H.  Pope. 

Action  by  Josephine  Cazier  against  the  Pe- 
cos Valley  &  Northeastern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

The  appellee,  Josephine  Carier,  la  the  own- 
er of  a  farm  in  Chaves  county,  N.  M.. 
through  which  the  appellant  the  Pecos  Val- 
ley &  Northeastern  Railroad  Company,  after 
securing  Its  rights  of  way,  constructed  anrt 
Is  operating  its  railway.  This  farm  ia  not 
within  the  limits  of  any  city,  town,  or  vil- 
lage, and  there  la  no  public  crossing  at  the 
point  in  question,  so  that  said  railroad  was 
required  to  be  properly  fenced  at  this  point 
by  the  laws  of  the  territory,  or  subject  It- 
self to  the  liabilities  contained  in  the  stat- 
ute for  Its  failure  so  to  do.  On  or  about  the 
5th  of  June,  1903,  employes  of  the  companj- 
were  engaged  In  building  a  fence  on  ap- 
pellee's farm  for  the  company,  but  certain 
openings  were  left  at  places  otlier  than  i)uh- 
lic  crossings.  On  said  date  appellee's  mare, 
while  being  pastured  In  the  field  throujrh 
which  appellant's  railroad  is  so  constructo<i 
and  operated,  entered  upon  the  right  of  way 
and  track  of  said  railroad,  presumably 
through  one  of  the  evenings  In  said  fence. 
'  and  was  struck  by  one  of  appellant's  trains 
and  killed.  The  engineer,  upon  discovering; 
that  the  animal  was  on  the  track,  sounded 
his  whistle,  and  applied  the  brakes  in  an 
attempt  to  stop  the  train,  but  It  being  In 
the  night,  and  the  engineer  being  unable  to 
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see  only  ationt  COO  feet  ahead,  evnld  not 
■top  the  tialo  In  that  distance. 

W.  a  Reid,  for  appeUant    A.  i.  Nlabet, 
for  appellee. 

MANN,  J.  (after  atatlBf  the  fact*).    At 
common  law  no  recovery  conld  be  bad  for 

damages  against  tbe  railroad  company  for 
the  killing  or  maiming  of  animals  by  Ita 
trains  or  engines,  unless  it  appeared  that 
the  employes  and  servants  of  tbe  company 
vere  negligent  in  the  operatioa  of  snch 
trains.  It  was  the  dnty  of  tbe  company  and 
Its  agenta  to  use  reasonable  care  to  avoid 
MoA  injuries,  bat  a  showing  of  reasonable 
care  upon  the  part  of  the  railroad  company 
was  a  anffldent  defense  to  the  action. 
Barnes  t.  Salem  &  Lowell  Railroad,  98  Mass. 
660,  86  Am.  Dec.  676;  Bronson  t.  Coffin,  108 
Mass.  176,  11  Am.  R^.  836.  This  court  has 
▼litually  ai>plled  tbe  common-law  rule  in  tliia 
territory  prior  to  the  enactment  of  any  leg- 
islation on  the  subject  in  A.,  T.  &  S.  F.  R. 
B.  Co.  ▼.  Walton,  8  N.  H.  (Olid.)  630,  9  Pac. 
SSI.  The  strict  common-law  doctrine,  as  it 
prevailed  in  England,  that  every  man  is  com- 
pelled to  keep  bis  stock  within  an  inclosnre 
or  upon  bis  own  land,  was  never  applicable 
to  this  territory,  where,  by  long-established 
cnstom,  animals  have  been  permitted  to 
range  at  will  upon  tbe  unindosed  and  unoc> 
cupied  lands  of  others  without  liability  for 
trespass.  The  modified  rule  applicable  here 
Is  well  stated  in  the  leading  case  of  Ker- 
wbaker  ▼.  The  0.  O.  &  O.  Railroad  Co.,  S 
Ohio  St  172,  62  Am.  Dec.  246,  which  is  that 
most  frequently  given  by  the  text-writers, 
as  follows:  "Where  there  is  no  law  requir- 
ing the  owners  of  tbe  animals  to  restrain 
their  incursions  upon  the  unoccupied  lands 
of  others,  and  no  law  requiring  railroad  com- 
panies  to  fence  their  tracks,  the  owners  of 
animals  suffering  them  to  run  at  large  take 
the  risk  of  any  accident  and  injuries  which 
may  happen  to  them  while  upon  the  railroad 
tracks,  and  the  rights  of  the  railroad  com- 
pany in  respect  to  their  incursions  are  not 
different  from  those  of  any  other  landowner. 
If  the  railroad  company  choses  to  leave  its 
track  unfenced,  and  animals  stray  upon  it, 
tt  may  drive  them  away  witboot  doing  any 
vnnecessaiy  injury;  bat  it  cannot  maintain 
■n  action  for  trespass  against  the  owner  of 
the  animals.  If,  while  the  animals  are  so 
straying  upon  the  track,  it  injured  them 
through  a  want  oC  ordinary  care  on  the  part 
of  its  servants,  having  due  regard  to  the 
safety  of  the  persons  and  property  in  their 
cliarge  on  tbe  train.  It  must  pay  damages." 
This  rule,  however,  had  been  modified  by 
sections  241  to  242,  Comp.  Laws  1897,  aa 
amended  by  chaptw  86,  p.  165,  Laws  1901, 
and  upon  the  construction  to  be  given  these 
sections  depends  the  only  question  in  thla 
case.    They  read  as  follows: 

"Sec.   241.  Hereafter  every  railroad   cor- 
poration whose  lines  of  road,  or  any  part 


tliereot  are  open  for  OM,  sbaR,  wtfliln  six 
months  after  the  passage  of  this  act,  and 
•very  railroad  company,  formed  or  to  bo 
formed,  bat  whose  lines  are  not  now  open 
for  aae.  shall,  wltbin  six  montlis  after  the 
lines  of  snch  railroad  or  any  part  tboeof  are 
open,  erect  and  thereafter  maintain  fences 
on  the  sides  of  their  said  railroad,  or  the 
part  thereof  ao  open  for  use,  snitable  and 
amply  safflclent  to  prevent  cattle,  horses, 
sheep,  mules,  burros  and  hogs  from  get- 
ting CD  the  said  railroad,  except  at  the  cross- 
ing of  public  roads  and  highways,  and  with- 
in the  limits  of  towns,  cities  and  villages, 
and  shall  also  construct  where  tbe  same  has 
not  already  been  done^  and  hereafter  main- 
tain at  all  public  road  crossings  now  existr 
Ing  or  hereafter  established,  cattle  guards 
suitable  and  safflclent  to  prevent  cattle, 
horses,  sheep,  burros,  mules  and  hogs,  from 
getting  into  said  railroad.  If  any  railroad 
corporation  shall  fail  to  construct  snch  fences 
and  cattle  guards  as  herein  directed,  eadi 
and  every  one  of  said  railroad  corporationa 
so  falling  to  comply  with  the  directiMis  of 
thia  act,  shall  be  liable  in  damages  in  tho 
manner  and  to  tbe  extent  hereinafter  lim- 
ited and  provided.  Any  railroad  corporation 
which  has  so  failed  to  fence  its  line,  in  ad- 
dition to  the  penalties  above  described.  shaU 
be  and  hereby  is  required  to  post  a  notico 
in  a  conspicuous  place  upon  its  depot  build- 
ing, at  tbe  county  seat  of  the  county  through 
which  its  line  or  lines  may  run  over  ninety 
(90)  daya  giving  therein  a  fall  description  of 
the  brands  and  marks  of  every  animal  killed 
or  damaged  during  the  ninety  days  next  pre- 
ceding the  posting  of  said  notice. 

"Sec.  242.  Whenever  any  cattle,  horses, 
sheep,  mules,  borros,  or  hogs  shall  be  killed, 
injured  or  destroyed  by  any  railroad  com- 
pany, operating  a  railroad  in  this  territoty, 
or  by  its  agents,  trains,  can  or  locomotivear 
at  any  point  on  its  lines  oC  road,  where,  by 
law,  such  railroad  Is  required  to  bo  teaceA, 
and  the  owner  of  any  snch  animal,  ao  killed, 
injured  or  destroyed,  shall  make  affidavit 
of  his  ownership  and  of  tbe  iojuiy  <v  de- 
struction of  said  property,  and  of  the  value 
of  tbe  same  or  the  amount  of  Injury  done 
thereto,  and  file  tbe  same  with  and  give 
ninety  days'  notice  in  writing  to  any  station 
agent,  employed  in  the  management  of  the 
business  of  such  railroad  company  in  the 
county  where  the  killing,  injury  or  destruc- 
tion complained  of  shall  have  been  commit- 
ted, such  killing,  injury  or  deatroctlon  le 
hereby  made  prima  fade  evidence  of  the 
negligence  on  the  part  of  such  railroad  com- 
pany; and  if  such  railroad  company,  at  the 
expiration  of  aald  ninety  days  shall  not  have 
paid  for  the  animal  killed,  the  fair  market 
value  thereof,  or  if  the  animal  baa  not  beeD 
killed  the  actual  amount  of  damage  done 
by  reason  of  the  injury  inflicted  by  such  rail- 
road company  upon  suit  brought  for  the  re- 
covery of  damages  for  such  killing;  injury 
or  destroctton,  aball  be  rendered  against  saM 
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milroad  company  tor  the  actnal  valne  of 
the  animal  or  for  the  damage  inflicted,  if  the 
animal  has  not  been  killed,  unless  said  com- 
pany shall  be  able  to  overcome  the  presump- 
tion of  negligence  based  upon  the  fact  of 
the  killing,  injury  or  destruction  as  herein 
provided,  and  establish  that  such  killing,  in- 
jury or  destruction  was  not  the  result  of 
negligence  on  the  part  of  the  said  railroad 
company,  or  its  agents  in  the  management 
of  its  trains,  cars  or  locomotives." 

The  learned  Judge,  In  his  instruction  to  the 
Jury,  gave  the  following:  "No.  7.  If  you  be- 
lieve from  the  evidence  that  the  defendant 
at  the  time  and  place  of  the  injury  had  on 
both  sides  of  the  railroad  such  a  fence  in 
existence  as  the  law  provides,  the  duty  of 
the  company  ended  with  this  compliance 
with  the  law,  and  it  will.  In  that  event,  be 
your  duty  to  find  for  the  defendant  If, 
on  the  other  hand,  you  find  that  at  the  time 
of  this  Injury,  and  at  the  place  mentioned 
in  the  testimony,  the  defendant  did  not  have 
erected  and  in  existence  such  a  fence  as  I 
have  mentioned,  such  omission  is  negligence 
as  a  matter  of  law;  and  If  you  so  find  It  will 
be  your  duty  thereupon  further  to  inquire 
whether  such  absence  of  a  fence  such  as  Is 
required  by  law  was  the  proximate  and  real 
cause  of  the  killing  of  plalntifiTs  horse.  If 
you  find  that  this  was  the  case,  and  further 
find  that  plaintiff  or  her  agent  did  not,  by 
their  negligence,  contribute  to  such  killing, 
it  Is  your  duty  to  find  for  the  plaintiff." 
If  it  was  the  Intention  of  the  Legislature, 
in  enacting  the  above  sections,  to  make 
the  neglect  of  the  railroad  companies  in  fall- 
ing to  construct  and  maintain  fences,  as 
therein  provided,  in  Itself  sufflclent  negli- 
gence to  enable  one  whose  stock  is  injured 
to  recover  damages,  regardless  of  the  care- 
ful operation  and  management  of  trains  by 
the  employ^  of  such  companies,  then  the 
Instruction  given  by  the  learned  judge  was 
correct!  otherwise  there  was  reversible  er- 
ror. Numerous  cases  can  be  found  that  hold 
to  the  doctrine  announced,  but  a  careful  ex- 
amination of  all  the  cases  we  have  examin- 
ed shows  they  depend  upon  the  statutes  re- 
quiring the  railroads  to  build  and  maintain 
fences  along  their  lines.  It  is  well  settled 
that  states  may.  In  the  exercise  of  the  police 
power,  enact  and  enforce  laws  compelling 
railroads  to  construct  and  maintain  such 
fences,  and  making  such  roads  as  neglect 
to  comply  with  the  statutory  provisions  re- 
sponsible for  all  damages  to  stock  by  reason 
of  noncompliance.  Such  statutes  may  be 
found  in  Missouri  (section  82,  c.  39,  p.  437, 
Rev.  St.  1855),  Illinois  (chapter  114,  par.  68, 
Starr  &  C.  Ann.  St.  1806,  p.  8253),  Wiscon- 
sin, Kansas,  Nebraska,  and  many  other 
states,  and  in  this  Jurisdiction  the  courts  hold 
that  proof  of  the  ownership  of  the  animal, 
its  value,  the  fact  that  It  was  killed  or  injur- 
ed by  the  tallroad  company's  train  at  a 
point  where  the  statute  required  the  rail- 
road to  be  fenced,  and  the  nonexistence  of 


such  fence  is  sufflclent  to  justify  a  recov- 
ery. But  in  California  it  was  held,  under 
a  statute  somewhat  similar  to  ours,  that  a 
neglect  to  fence  was  merely  prima  facie  evi- 
dence of  negligence.  McCoy  v.  C.  P.  R.  Co., 
40  Cal.  532,  6  Am.  Rep.  623.  A  careful  read- 
ing of  our  statute  does  not  disclose  an  in- 
tention on  the  part  of  the  Legislature  to  do 
more  than  to  change  a  rule  of  evidence. 
Before  the  enactment  of  sections  241,  242, 
the  burden  of  proof  as  to  the  negligence  and 
careless  operation  of  trains,  cars,  and  loco- 
motives of  the  defendant  company  rested 
upon  the  plaintiff.  A.,  T.  &  S.  F.  Ry.  Co. 
V.  Walton,  supra.  The  plain  provisions  of 
the  statutes  cited  merely  shift  the  burden 
to  the  defendant  company  In  cases  where 
the  company  fails  to  build  and  maintain 
the  fences  required  by  the  statute.    Section 

241  makes  it  the  duty  of  every  company  to 
construct  and  maintain  such  fences,  and,  if 
that  section  stood  alone,  it  might  be  con- 
strued to  mean  that  neglect  to  comply  with 
Its  provisions  would  be  such  negligence  aa 
would  be  sufficient  to  maintain  a  recovery, 
although  the  rule  Is  laid  down  by  many  au- 
thorities that  the  violation  of  the  statute  or 
ordinance  is  merely  a  circumstance  to  be  con- 
sidered by  the  Jury  on  the  question  of  negli- 
gence. 21  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  481;  Hayes  v.  Mich.  Cent  Ry.  Co.,  Ill 
U.  S.  228,  4  Sup.  (?t.  369,  28  L.  Ed.  410; 
Grand  Trunk  Ry.  Oo.  v.  Ives,  144  TJ.  S.  408, 
12  Sup.  Ct  679,  36  L.  Ed.  485.    But  section 

242  clearly  points  out  that  the  effect  of  the 
violation  of  the  preceding  section  Is  to  shift 
the  burden  of  proof  to  the  defendant  com- 
pany, and  the  language  used  In  the  last 
clause  of  said  section  seems  to  conclusively 
establish  that  proof  showing  that  the  engines, 
cars,  and  locomotives  of  the  defendant  rail- 
road company  were  properly  and  prudently 
managed  with  due  care  and  precaution,  and 
with  a  reasonable  effort  to  avert  the  in- 
jury, will  be  a  complete  defense  to  an  ac- 
tion like  the  one  at  bar. 

For  the  reasons  given,  the  cause  is  re- 
versed and  remanded,  and  It  is  so  ordered. 

MILLS,  C.  J.,  and  McFlE  and  PARKER, 
33.,  concur.  POPEt  J.,  having  heard  the 
cause  below,  did  not  participate  in  this  deci- 
sion; nor  did  ABBOTT,  J.,  who  did  not  hear 
the  argument 


TERRITORY  v.  GUTIEREZ. 

(Supreme  Court  of  New  Mexico.     Feb.  25, 

1905.) 

MUBDKR— MALICE — PRESUMPTIONS — JUSTI- 
FIABLE HOMICIDE— INSTRUCTIONS. 

1.  The  law  does  cot  presume  malice  from  the 
use  of  a  dangerous  weapon  in  a  case  of  homicide, 
but  such  use  is  a  circumstabce  from  which  the 
jury  may  imply  malice,  If  borne  out  by  all  the 
facts  and  circumstances  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
C3ent  Dig.  Homicide,  S  ^69.]  ' 
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2.  It  Is  error  to  Instruct  the  Jury  that  the 
kSllinR  of  a  human  being  with  a  dangerous  weap- 
on is  murder  in  the  second  degree  unless  the 
jury  believe  tlmt  the  liillinK  was  without  malice 
In  fact.  Tlie  defendant  Is  never  required  to 
i<'ove  his  innocence,  but  only  to  raise  a  reason- 
able doubt  of  his  guilt. 

3.  The  court  should  instruct  the  jury  as  to 
what  constitutes  justifiable  homicide,  in  the  case 
of  an  officer  who  kills  another  while  attempt- 
ins  an  arrest  for  felony,  and  where  there  is  evi- 
dence tending  to  show  that  the  deceased  was 
attempting  to  kill  the  officer,  or  members  of  bis 
poHse.  in  resisting  such  an  arrest. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;   before  Justice  Benjamin  8.  Baker. 

Toriblo  Gutierea  was  convicted  of  murder, 
and  appeals.    Reversed. 

The  appellant,  Toriblo  Gutlerez,  was  tried 
at  the  March,  1904,  term  of  the  district 
court  of  Bernalillo  county,  on  change  of 
venue  from  Valencia  county  for  the  murder 
of  one  Salomon  Vallejos,  and  was  convicted 
of  murder  In  the  second  deffree.  A  motion 
for  a  new  trial  was  heard  and  overruled,  and 
appellant  brings  tbls  case  here  on  appeal. 
The  evidence  shows  that  the  appellant  was 
a  deputy  sheriff  of  Valencia  county,  and  at 
the  time  of  the  homicide  had  collected  a 
posse  and  gone  to  the  residence  of  one  Can- 
delarlo  Jaramillo,  In  Los  IJentes,  In  said 
county,  for  the  purpose  of  arresting  the  de- 
ceased for  felonies  recently  committed  by 
him;  that  he  had  no  warrant  for  the  de- 
ceased, but  that  the  felonies  had  been  com- 
mitted within  a  few  hours  of  tlie  homicide. 
About  0  or  10  o'clock  p.  m.  the  deputy  and 
bis  posse  arrived  at  Jaramlllo's  house,  and  im- 
mediately thereafter  the  deceased  and  others 
came  out  of  the  house.  There  Is  a  conflict 
of  testimony  as  to  what  then  occurred;  the 
theory  of  the  prosecution  being  that  appel- 
lant shot  and  killed  the  deceased  without 
cause  or  provocation,  and  that  of  appellant 
being  that  deceased  drew  a  pistol  and  at- 
tempted to  shoot  the  deputy  and  members 
of  his  posse.  There  Is  testimony  to  support 
either  contention.  It  Is  not  denied  that  de- 
fendant fired  the  shot  which  caused  the 
death  of  the  deceased,  who  expired  In  a 
few  hours. 

E.  V.  Chaves,  for  appellant.  George  W. 
Prlchard,  Sol.  Gen.,  for  the  Territory. 

MANN.  J.  (after  stating  the  facts).  The 
errors  complained  of  and  insisted  upon  by 
apijeilant  In  his  brief  consist  of  instruc- 
tions given  by  the  trial  court,  which  were 
duly  excepted  to  by  appellant,  and  certain 
Instructions  asked  by  him  and  refused  by 
the  court,  which  refusal  he  assigns  as  er- 
ror. 

The  court  instructed  the  Jury  on  the  ques- 
tion of  malice  as  follows: 

"(4)  Malice  to  that  state  or  condition  of 
mind  Indicated  by  a  wicked  and  malicious 
purpose,  which  characterizes  the  perpetra- 
tion of  a  wrongful  act  Intentionally  commit- 
ted, and  without  lawful  excuse  or  Justifica- 


tion. It  Is  that  quality  or  frame  of  mind 
which  prompts  the  unlawful,  premeditated, 
and  Intentional  act,  and  which  shows  a  heart 
regardless  of  social  duty  and  fatally  bent 
on  mischief.  This  frame  or  condition  of 
mind  Is  denominated  express  or  actual  mal- 
ice, and  Its  existence,  if  it  does  exist,  is  to 
be  found  by  the  Jury,  as  any  other  material 
element  on  the  case,  beyond  a  reasonable 
doubt.  Express  malice  Is  that  deliberate  In- 
tention unlawfully  to  take  away  the  life  of 
a  fellow  creature  which  is  manifest  by  ex- 
ternal circumstances  capable  of  proof.  And 
In  passing  upon  this  issue  it  Is  competent 
for  the  Jury  to  consider  the  acts,  language, 
and  conduct  of  the  defendant,  as  shown  In 
the  evidence,  In  connection  with  all  facts 
and  circumstances  proven  on  the  trial. 

"(5)  In  cases  of  homicide,  however,  the 
law  presumes  malice  from  the  use  of  a 
deadly  weapon,  or  from  the  wanton  or  cruel 
killing  of  another  without  excuse  or  Jus- 
tification therefor,  or  without  considerable 
provocation,  unless  the  evidence  which 
proves  the  homicide  also  shows  that  It  was 
perpetrated  without  malice.  If  you  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  killed  the  said 
Salomon  Vallejos,  wantonly  and  cruelly, 
without  Justification  or  excuse  therefor,  or 
without  considerable  provocation,  or  that 
he  killed  the  said  Salomon  Vallejos  with  a 
deadly  weapon,  then  the  law  presumes  that 
It  was  done  maliciously,  and  you  should  so 
find,  unless  you  further  believe  from  the  evi- 
dence that  It  was  done  without  any  malice 
In  fact.  You  are  Instructed,  as  a  matter 
of  law,  that  a  loaded  gun  Is  a  deadly 
weapon,  and  the  law  presumes  that  every 
sane  and  accountable  buman  being  Intends 
the  natural  and  probable  consequences  of 
his  own  voluntary  acts;  and  If  the  evi- 
dence proves  that  the  said  defendant  fired 
leaden  bullets  into  the  body  of  the  said 
Salomon  Vallejos,  and  Inflicted  a  wound 
upon  or  in  the  body  of  the  said  Salomon 
Vallejos,  then  you  would  be  warranted  In 
concluding  that  the  defendant  Intended  to 
Inflict  said  wound  upon  or  in  the  body  of 
the  said  Salomon  Vallejos." 

It  is  a  serious  question  whether  the  use 
of  a  deadly  weaiion  under  the  circumstances 
in  this  case  would  Justify  the  Instructions 
given,  and  in  fact  it  may  well  be  questioned 
whether  there  Is  a  presumption  of  law  aris- 
ing In  any  criminal  case  as  against  the  ac- 
cused. In  the  general  acceptation  of  the  term. 
Mr.  Wharton,  In  his  work  on  Criminal  Evi- 
dence, <  738,  speaking  of  the  presumption 
of  malice  arising  from  the  fact  of  the  kill- 
ing of  a  human  being,  says:  "We  must 
keep  in  mind  that  the  doctrine  that  malice 
and  Intent  are  presumptions  of  law,  to  be 
presumed  from  the  mere  fact  of  killing,  be- 
longs, even  if  correct,  to  purely  speculative 
Jurisprudence,  and  cannot  be  applied  to  any 
case  tbat  can  possibly  arise  before  the 
courts.    ♦    •    •    Should,  howeTer,  the  Judge 
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make  the  proposition  not  speculative,  but 
regulative — should  he  direct  the  Jury  that 
logical  inferences  of  this  class  are  presump- 
tions of  law,  and  tell  them  to  presume  mal- 
ice in  the  act  of  killing — then  this  would  be 
error."  1  Elliott  on  Evidence  (1904)  §  98;  1 
Jones  on  Evidence,  8  24;  Trumble  v.  Territory 
of  Wyoming  (Wyo.)  21  Pac.  1081,  6  L.  R.  A. 
384.  This  court  held  in  Territory  v.  Lucero, 
8  N.  M.  543,  46  Pac.  18,  that  the  presump- 
tion of  malice  from  the  killing  of  a  human 
being  is  a  presumption  of  fact  for  the  Jurj', 
and  not  a  presumption  of  law.  The  elabo- 
rate discussion  in  that  case  and  the  conclu- 
sion there  reached  are  equally  applicable  In 
this  case,  for  certainly  no  stronger  pre- 
sumption would  arise  from  the  use  of  a 
deadly  weapon  in  a  case  like  the  one  at  bar, 
where  the  killing  and  the  use  of  the  dead- 
ly weapon  are  both  admitted,  and  the  de- 
fense Is  justifiable  homicide,  than  in  the 
case  then  under  discussion.  Here  appel- 
lant was  an  officer  of  the  law,  attempting 
to  arrest  deceased.  He  had  a  tight  to  car- 
ry the  weapon,  and  use  it  If  necessary  to 
prevent  an  escape  or  to  overcome  resist- 
ance, where  his  life  or  the  lives  of  members 
of  his  posse  seemed  in  danger.  Territory 
V.  McGlnnls,  10  N.  M.  280,  61  Pac.  208. 
True,  the  evidence  as  to  the  necessity  of  ap- 
pellant's action  in  killing  the  deceased  is 
conflicting,  and  upon  that  question  of  neces- 
sity depends  whether  or  not  there  was  mal- 
ice. The  fact  that  appellant  used  a  deadly 
weapon  can  throw  no  light  upon  the  sub- 
ject in  this  case;  and  the  instruction,  which 
literally  told  the  jury  that:  "If  you  believe 
'rom  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  killed  Salomon 
Vallejos  •  *  *  -with  a  deadly  weapon, 
then  the  law  presumes  that  it  was  done 
maliciously,  and  you  should  so  find,  unless 
you  further  believe  from  the  evidence  that 
it  was  done  without  any  malice  in  fact" — 
was  misleading  and  erroneous,  In  that  it 
was  an  erroneous  statement  of  law,  and 
placed  upon  the  defendant  the  burden  of 
proof  on  the  question  of  malice — an  im- 
portant and  controlling  element  of  the  crime 
with  which  he  stood  charged.  In  ordinary 
cases  of  homicide,  the  fact  of  the  use  of  a 
deadly  weapon  may  be  a  circumstance  from 
which,  together  with  all  the  other  facts  and 
circumstances  in  the  case,  the  jury  might 
infer  malice,  but  it  certainly  had  no  applica- 
tion here;  and,  where  such  inference  does 
arise,  it  Is  rebutted  and  controlled  by  tue 
presumption  of  innocence  in  favor  of  the 
defendant  until  all  the  facts  and  circumstan- 
ces of  the  case  corroborate  and  strengthen 
such  inference,  raising  it  to  the  dignity  of 
proof  beyond  reasonable  doubt  Davis  v. 
United  States,  160  U.  S.  469,  16  Sup.  Ct.  353, 
40  L.  Ed.  499;  Chaffee  v.  United  States,  18 
Wall.  516,  21  L.  Ed.  908;  Territory  v. 
Lucero,  supra. 

The  court  further  instructed  the  jury  as 
to  murder  in  the  second  degree  as  follows: 


"(13)  You  are  Instructed  that  deliberation, 
premeditation,  and  malice  aforethought  are 
not  elements  of  the  crime  of  murder  in  the 
second  degree.  Murder  in  the  second  degree 
is  the  killing  of  a  human  being  by  the  use 
of  a  dangerous  weapon,  without  premedita- 
tion and  without  malice  aforethought."  The 
court  also  gave  instruction  No.  14,  on  the 
subject  of  murder  in  the  second  degree  as 
follows:  "You  are  instructed  that  if  you 
do  not  find  the  defendant  guilty  of  murder  iu 
the  first  degree,  but  if  you  do  And  from  the 
evidence,  beyond  a  reasonable  doubt,  that  at 
and  within  the  county  of  Valencia  and  terri- 
tory of  New  Mexico,  on  or  about  the  9th  day 
of  August,  1903,  the  said  Salomon  Vallejos 
was  then  and  there  living,  and  that  then  and 
there  the  defendant  made  an  assault  upon 
the  said  Salomon  Vallejos,  with  a  gun,  com- 
monly called  a  'rifle,'  without  malice  afore- 
thought, and  did  then  and  there  inflict  a 
wound  upon  and  in  the  body  of  the  said  Salo- 
mon Vallejos  by  firing  off  said  gun  to,  at,  and 
against  the  body  of  the  said  Salomon  Val- 
lejos, and  thereby  Inflicted  a  wound  upon  and 
in  the  body  of  the  said  Salomon  Vallejos,  and 
that  the  said  Salomon  Vallejos  afterwards, 
to  wit,  on  the  said  9tb  day  of  August,  1903, 
died  of  the  said  wound  so  inflicted  by  the 
defendant,  then  the  defendant  would  be 
guilty  of  murder  in  the  second  degree,  and 
you  should  convict  him  of  that  crime,  unless 
the  shooting  was  done  In  self-defense;  and 
in  that  case  you  should  find  the  defendant 
not  guilty."  These  instructions  were  we 
think  erroneous  for  the  following  reasons: 
Instruction  No.  13  did  not  deflne  murder  in 
the  second  degree  as  it  is  defined  by  our  stat- 
utes. Section  1064,  Comp.  Laws  1897,  is  as 
follows:  "All  murder  which  shall  be  perpe- 
trated without  a  design  to  effect  death  by  a 
person  while  engaged  in  the  commission  of  a 
misdemeanor,  or  which  shall  be  perpetrated 
in  the  heat  of  passion  without  design  to  effect 
death,  but  in  a  cruel  and  unusual  manner, 
or  by  means  of  a  dangerous  weapon,  unless 
It  is  committed  under  such  circumstances  as 
constitute  excusable  and  justifiable  homicide, 
or  which  shall  be  perpetrated  unnecessarily, 
either  while  resisting  an  attempt  by  the  per- 
son killed  to  commit  any  offense  against  per- 
son or  property,  or  after  such  attempt  shall 
have  failed,  shall  be  deemed  murder  in  the 
second  degree."  It  will  be  seen  that  no  such 
construction  as  that  given  by  the  learned 
trial  court  can  be  gleaned  from  this  statute. 
While  the  omission  of  the  word  "unlawful" 
in  No.  13  may  be  cured  by  the  general  deflni- 
tlon  of  murder  in  instruction  No.  3,  yet  it 
cannot  be  said  that  the  mere  killing  of  a  hu- 
njan  being  with  a  deadly  weapon  without 
deliberation  and  without  malice  aforethought. 
is  murder  in  the  second  degree.  The  statute 
makes  murder  in  the  second  degree  those  cas- 
es only  which  come  under  its  express  provi- 
sions, namely:  (1)  All  murder  which  shall  be 
I)eri)etrated  without  a  design  to  effect  death 
by  a  person  while  engaged  in  the  commls- 


Digitized  by 


Google 


N.M.) 


ALBRIGHT  v.  TERRITORY. 


719 


sion  of  a  misdemeaiiw ;  or  (2)  all  murder 
which  shall  be  perpetrated  In  the  heat  of  pas- 
sion, without  design  to  effect  death,  but  (a) 
in  a  cruel  or  unusual  manner,  or  (b)  by  means 
of  a  dangerous  weapon,  unless  it  la  commit- 
ted under  such  circumstances  as  constitute 
excusable  or  Justlflable  homicide;  or  (3)  all 
murder  which  shall  be  perpetrated  unneces- 
sarily, either  while  resisting  an  attempt  by 
the  person  killed  to  commit  any  offense 
against  the  person  or  property,  or  after  such 
attempt  shall  have  failed.  It  will  be  readily 
seen  that,  under  the  evidence  In  this  case, 
the  shooting  with  a  dangerous  weapon  was 
not  in  the  heat  of  passion,  and  consequently 
the  attempted  definition  does  not  apply.  If 
there  was  murder  in  the  second  degree  in  this 
case.  It  must  have  been  under  the  third  sub- 
division, as  outlined  above. 

We  are  further  of  the  opinion  that  the 
trial  court  should  have  given  instruction  No. 
1  asked  for  by  the  defendant,  as  the  same 
substantially  outlines  justifiable  homicide, 
under  section  1068  and  subdivision  3  of  sec- 
tion 1060,  Comp.  Laws  1897;  and  the  appel- 
lant had  a  right  to  have  that  question  sub- 
mitted to  the  jury,  under  the  evidence. 

For  the  reasons  given,  the  cause  is  reversed 
and  remanded  for  a  new  trial. 

MILLS,  C.  J.,  and  McFIE,  PARKER,  and 
POPE,  JJ.,  concur.  ABBOTT,  J.,  did  not  sit 
in  this  case,  nor  participate  in  this  decision. 


ALBBIGIIT  V.  TERRITORY  ex  rel.  SANDO- 
VAL. 

(Supreme  Court  of  New  Mexico.      Feb.  24, 
1905.) 

<)UO  WABBA.NT0 — JTrDOMGNT  OF  OUSTER— WBIT 
OF  EBBOB  —  DISMISSAL — COUNTT  AS8ESS0B — 
BEFUSAL  OF  APPEAl,— MANDAMUS. 

1.  The  Statute  of  9  Anne,  which  provides  for 
judgment  of  ouster,  fine,  and  costs  against  the 
respondent  upon  an  information  in  the  nature  of 
quo  warranto,  is  a  part  of  the  common  law  of 
this  territory. 

2.  tinder  that  statute  the  expiration  of  the 
term  of  office  involved,  pending  the  determina- 
tion of  the  cause,  does  not  work  a  dismissal  of 
the  writ  of  error  from  a  judgment  of  ouster. 

3.  The  judgment  of  the  court  below,  in  so  far 
as  it  adjudged  ouster  against  the  respondent, 
was  in  accordance  with  the  law  of  this  case  as 
declared  upon  the  former  appeal.  Territory  ex 
rel.  Sandoval  v.  Albright.  78  Pac.  207. 

4.  The  purpose  of  a  quo  warranto  proceeding  at 
common  law,  and  in  thi.<!  territory,  is  to  oust 
the  respondent  from  an  office  which  he  is  alleged 
to  hold  unlawfully,  and  not  to  install  the  rela- 
tor or  any  person  into  such  office. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quo  Warranto,  $§  1,  67,  71.] 

5.  The  judgment  of  the  court  below,  in  so  far 
as  it  ordered  the  respondent  to  deliver  the  books 
and  other  articles  pertaining  to  the  office  in- 
volved "to  relator,  •  •  •  as  the  lawful  cus- 
todian thereof,"  was  erroneous,  as  being  beyond 
the  scope  of  a  quo  warranto  proceeding. 

6.  The  remedy  for  the  improper  refusal  of 
an  appeal  or  supersedeas  is  by  mandamus,  and 
not  by  error.  Gutierrez  v.  Territory  ex  rel.  Cur- 
ran  (decided  .Tan.  25,  1905)  70  Pac.  209. 

(Syllabus  by  the  Court.) 


Error  to  District  Court,  Bernalillo  County ; 
before  Justice  Benjamin  S.  Baker. 

Quo  warranto  by  the  territory,  on  the  rela- 
tion of  Jesus  Ma.  Sandoval,  against  George 
F.  Albright.  Judgment  for  relator,  and  de- 
fendant brings  error.    Modified. 

W.  B.  Childers,  for  plaintiff  in  error. 
Neill  B.  Field,  for  defendant  in  error. 

POPE,  J.  This  case  was  considered  by  this 
court  upon  the  former  appeal  (Territory  v. 
Albright,  78  Pac.  205),  when  the  cause  was 
reversed  and  remanded,  with  directions  to 
reinstate,  and  for  further  proceedings  in  ac- 
cordance with  the  opinion  of  the  court  Up- 
on presentation  of  the  mandate  to  the  court 
below,  the  relator,  Sandoval,  moved  the  court 
to  enter  final  judgment  of  ouster  and  for 
costs,  which  motion  the  court  denied,  but  or- 
dered the  cause  reinstated,  vacated  the  judg- 
ment formerly  entered  in  favor  of  the  re- 
spondent, Albright,  and  sustained  the  demur- 
rer of  the  relator  to  respondent's  answer, 
with  leave  to  the  respondent  to  file  an  amend- 
ed answer.  This  was  done  by  respondent, 
and  relator  thereupon  moved  for  Judgment 
on  the  pleadings,  which  motion  was  sus- 
tained, and  final  judgment  entered  declaring 
the  respondent  not  entitled  to  the  olflce  In 
controversy,  and  adjudging  costs  in  favor  of 
the  relator.  Respondent  thereupon  prayed 
an  appeal  and  supersedeas,  each  of  which 
being  denied,  a  writ  of  error  was  sued  out 
in  this  court 

Preliminary  to  the  consideration  of  the 
case  upon  its  merits,  there  are  two  motions 
for  determination.  The  first  of  these  is  the 
motion  to  quash  the  writ  of  8ut)er8edeas 
heretofore  granted  by  this  court  The  func- 
tions of  that  writ  are  coextensive  simply  with 
the  duration  of  the  present  appeal,  and  ex- 
pire with  it.  As  the  effect  of  the  disposition 
to  be  presently  made  of  the  main  case  is  to 
determine  the  supersedeas  as  effectually  as 
if  the  writ  were  now  quashed,  we  find  it 
unnecessary  to  determine  this  motion,  or  to 
re-examine  the  grounds  upon  which  the  writ 
was  originally  granted. 

The  second  motion  interposed  is  for  the 
dismissal  of  the  writ  of  error  upon  the 
ground  that  the  term  of  office  of  the  respond- 
ent has  expired,  and  that  there  is  now  noth- 
ing upon  which  the  judgment  of  this  court  in 
case  of  a  reversal,  could  operate.  In  support 
of  this  motion  there  have  been  cited  a  num- 
ber of  cases  from  the  Supreme  Court  of  the 
United  States,  which  hold  generally  that  an 
appeal  will  be  dismissed  whenever  it  is  evi- 
dent that  the  decision,  if  rendered,  will  have 
nothing  upon  which  it  can  operate,  and  will 
be  in  effect  a  mere  moot  decision.  Califor- 
nia V.  San  Pablo,  etc.,  R.  R.,  149  U.  S.  314, 
13  Sup.  Ct.  876,  37  L.  Ed.  747;  Mills  v. 
Green,  159  U.  8.  651,  16  Sup.  Ct  132,  40  L. 
Ed.  293.  It  Is  also  urged  that  in  Kimball  v. 
Kimball,  174  U.  S.  163,  19  Sup.  Ct  639,  43 
L.  Ed.  032,  it  was  held  that  the  appeal  will 
be  dismissed,  under  such  circumstances,  not- 
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withstanding  the  fact  that  the  adjudication 
left  standing  by  the  dismissal  will  be  of  great 
Importance  in  the  determination  of  the  other 
controversies  In  which  one  of  the  parties  may 
be  Interested.  We  are  not  disposed  to  ques- 
tion the  correctness  of  the  rule  established  by 
these  cases,  but  we  are  of  the  opinion  that 
they  have  no  application  to  the  case  here  pre- 
sented. At  common  law,  as  well  as  under 
the  statute  of  Anne,  the  Judgment  rendered 
upon  quo  warranto  informations  was  that 
of  ouster,  if  the  respondent  should  be  found 
guilty  of  usiirpatlon,  with  costs,  and  some- 
times a  nominal  fine  (High,  Ex.  Leg.  Rem. 
S  7o2),  although  the  flue  has  usually  been 
omitted  under  the  American  practice  (State 
Bank  v.  State,  1  BlaclJf.  2G7;  State  v. 
Brown,  5  R.  I.  1).  From  a  very  early  date 
it  has  been  held  that  at  common  law  the 
cessation  of  the  usurpation  before  judg- 
ment did  not  terminate  the  proceeding.  In 
Rex  V.  Williams,  1  W.  Bl.  03,  decided  in  1757, 
it  was  held  that  there  should  be  a  judgment 
of  ouster,  though  the  usurpation  was  not  con- 
tinued to  the  trial.  As  Is  said  In  High  on 
Extraordinary  Legal  Remedies,  §  754:  "As 
regards  the  Judgment  of  ouster  at  common 
law,  it  is  to  be  observed  that  it  Is  not  at  all 
dei)endent  upon  whether  the  respondent  does 
or  does  not  claim  a  right  to  exercise  the 
office  or  franchise  in  controversy ;  the  ques- 
tion being  whether  he  has  done  any  act 
which  necessarily  implies  a  claim  to  Its  ex- 
ercise. And  if  such  an  act  can  be  shown, 
judgment  of  ouster  will  be  given,  notwith- 
standing the  usurpation  has  ceased  before 
the  trial.  [Citing  Rex  v.  Williams.  1  W. 
Black.  93.]  So,  where  a  statute  gives  the 
prevailing  party,  in  proceedings  upon  a  quo 
warranto  information,  the  right  to  c-osts  ab- 
solutely, the  court  will  give  Judgment  of  ous- 
ter, notwithstanding  the  information  Is  en- 
tirely fruitless;  the  term  of  office  having 
long  since  expired.  [Citing  People  v.  Loom- 
is,  8  Wend.  396,  24  Am.  Dec.  33.]  And  the 
fact  that  the  respondent's  term  of  office  has 
expired  pending  the  proceedings  will  not  pre- 
vent Judgment  of  ouster  against  him.  [Citing 
Hauuiier  v.  State,  44  N.  J.  Law,  CC7.]"  We 
have  examined  the  case  cited  in  the  text  just 
(luoted,  and  we  find  that  they,  and,  indeed, 
generally  speaking,  the  best  considered 
American  cases,  all  hold  that  the  expira- 
tion of  the  term  constitutes  no  reason  for 
dismissal.  A  few  of  these  cases  will  be  noted: 
In  Hunter  v.  Chandler,  45  Mo.  4ri2,  It  is 
said:  "Information  In  the  nature  of  a  quo 
warranto  to  try  the  right  to  a  public  office 
may  be  tried  after  the  term  has  expired,  or 
the  officer  holding  has  resigned,  if  the  in- 
formation was  filed  or  proceedings  begun  be- 
fore tlie  resignation  took  place  or  the  term 
has  expired."  So  in  People  v.  Hartweli,  12 
Mich.  0()8.  80  Am.  Dec.  70,  It  Is  said:  "An 
Information  to  try  the  right  to  a  public 
office  will  not  be  dismissed  on  the  ground 
tliat  the  office  has  expired  since  information 
filed.    To  oust  the  Incumbent  is  not  the  sole 


object  of  the  proceeding,  but,  under  the  stat- 
ute, if  he  is  found  guilty  of  the  intrusion,  a 
fine  may  be  Imposed,  and  costs  recoTei-ed; 
and,  if  the  relator  claims  the  ofllce  and  is 
found  entitled  to  it,  he  may  recover  dam* 
ages."  And  in  People  v.  Rodgers,  118  CaL 
394,  46  Pac.  741,  50  Pac.  668,  it  is  said:  "Un- 
der the  statute  governing  the  subject,  the  re- 
moval of  the  usurper  Is  not  the  sole  object 
which  is  or  may  be  accomplished  by  the  pro- 
ceeding. Judgment  may  be  rendered  ui>on 
the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party,  if  any,  alleged  to  be  m- 
titled  to  the  office.  If  against  the  defend- 
ant, he  must  pay  the  costs,  and,  at  the  com-t's 
discretion  a  fine.  It  is  also  the  foundation 
of  a  recovery  by  the  rightful  claimant  of 
damages  occ-asioued  by  the  usurpation.  Code 
Civ.  Proc.  S§  805,  807,  800.  When,  as  In  this 
instance,  the  action  has  been  brought  during 
tlie  usurpation,  and  such  consequences  may 
flow  from  the  Judgment,  it  ought  not  to  be 
held  that  the  action  must  abate  merely  be- 
cause effiux  of  time,  or  other  drcimastance 
which  does  not  toll  the  legal  wrong  of  the 
intrusion,  has  put  a  period  to  the  disputed 
term.  And  to  this  effect  is  the  decided  pre- 
ponderance of  authority.  [Citing  People  v. 
Ilartwell,  12  Mich.  508;  State  v.  Pierce,  35 
Wis.  03;  Hunter  v.  Chandler,  43  Mo.  452; 
People  V.  Loom  is,  8  Wend.  396;  Com.  t. 
Jackson,  45  Pa.  40.]  Some  cases  cited  by 
appellant — to  which  may  be  added  Kurd  v. 
Beck  (Kan.  Sup.)  45  Pac.  92— are  distinguish- 
able. They  proceed  on  the  assumption  that 
after  the  exi>iratIon  of  the  usurped  term  no 
substantial  right  was  involved."  So  In  Wis- 
consin, where  the  statute  is  practically  the 
same  as  the  California  statute,  it  is  held 
(State  V.  Pierce,  35  Wis.  93)  that  the  cause 
may  be  prosecuted  to  final  Judgment  after 
the  expiration  of  the  term,  as  a  fine  and  costs 
may  be  impo.sed  and  damages  recovered 
thereafter.  In  Com.  v.  Swasey,  133  Mass. 
538,  it  was  said:  "The  term  of  office  of  Mr. 
Mackie  has  expired  since  the  argument  in 
this  court,  but  it  is  not  the  purpose  of  an 
information  in  the  nature  of  a  quo  warranto 
to  put  any  person  Into  office,  but  to  deter- 
mine by  what  warrant  the  defendant  holds 
the  office  which  he  assumes  to  hold.  There 
must  therefore  be  judgment  against  the  de- 
fendant of  ou.fter  from  the  office  of  city  phy- 
sician under  the  apointment  made  by  the 
mayor  and  aldermen  of  the  city  of  New  Bed- 
ford on  February  3,  1880."  So  in  Nebraska 
(Dean  v.  State,  56  Neb.  302,  76  N.  W.  556)  it  is 
said:  "Of  the  questions  discussed,  that  nat- 
urally first  presenting  itself  for  decision  is 
wiiether  this  c-ourt  will  review  the  proceed- 
ings of  the  district  court  at  this  time;  it 
appearing  that  the  term  of  office  In  contro- 
versy has  expired.  It  Is  insisted  that  the 
case  therefore  falls  within  the  rule  fol- 
lowed by  many  courts — that,  where  no  ef- 
fective Judgment  can  be  rendered  except  for 
costs,  a  case  will  be  denied  further  consider- 
ation.   This  was  not  a  proceeding  by  the  pub- 
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He  prosecntar  to  oust  a  nsurper,  but  one  by 
a  rival  claimant  to  the  office,  a  Judgment  In 
wbicb  would  be  necessary  to  adjudicate  the 
title  to  the  office  as  between  the  parties.  We 
must  assume  that  the  office  in  dispute  is  a 
lucrative  office.  *  •  •  An  adjudication  of 
the  title  In  the  proper  proceeding  Is  essential 
to  establish  the  rights  of  the  parties  to  the 
emoluments.  This  Is  a  property  right,  and 
cannot  be  denied  because  the  delay  occa- 
sioned by  the  crowded  condition  of  our  dock- 
et has  rendered  the  active  part  of  the  Judg- 
ment ineffective."  In  Hammer  v.  State,  44 
X.  J.  Law,  671,  It  Is  held  (citing  numerous 
English  cases)  that  the  law  is  well  settled 
that,  though  the  usurpation  be  not  continued 
to  the  trial  there  should  be  Judgment  of 
ouster.  In  the  much-cited  case  of  People  v. 
Loomis,  8  Wend.  396,  24  Am.  Dec.  33,  it  is 
said:  "The  remedy  must  be  entirely  fruitless 
in  this  case,  as  the  term  of  office  of  the  de- 
fendants has  long  enough  expired.  If  appli- 
cation has  been  made  for  the  quo  warranto, 
we  should  have  denied  it,  as  it  was  done  In 
People  v.  Sweeting,  2  Johns.  184,  although 
Judgment  of  ouster  will  be  unavailing,  and 
the  damages,  if  a  suggestion  be  made,  must 
be  very  trifling,  still  I  am  of  opinion  we 
cannot  suspend  the  Judgment,  as  the  Itevlsed 
Statutes  are  imperative,  and  give  to  the 
prevailing  parties  costs."  In  the  case  of  Com- 
monwealth V.  Smith,  45  Fa.  60,  it  is  said 
by  the  court,  through  Mr.  Justice  Woodward: 
"I  have  no  doubt  that  quo  warranto,  brought 
within  the  term  of  an  office,  may  be  well 
tried  after  the  term  has  expired." 

A  number  of  these  decisions  are  from  the 
states  which  like  ourselves  have  no  statutory 
provisions  as  to  quo  warranto,  and  are  thus 
squarely  in  point  While  it  is  true  that  in 
some  of  the  other  cases  above  cited  (among 
them,  those  from  California,  Wisconsin,  Mis- 
souri, and  New  Jersey)  there  were  statutes 
Involved  which  provide  for  the  recovery  of  a 
fine  and  costs  upon  <iuo  warranto,  and  in  at 
least  the  states  of  California  and  Wisconsin 
these  statutes  go  further,  and  provide  that, 
upon  Judgment  rendered,  the  relator  may 
recover  by  action  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation 
of  the  office  by  the  defendant,  we  do  not 
consider  these  matters  as  rendering  the  cases 
Inapplicable  as  authority  in  a  case  arising 
in  tills  territory.  So  far  as  the  fine  and  costs 
are  concerned,  that  is,  in  terms,  provided  for 
by  the  statute  of  9  Anne,  c.  20,  S  5  (A.  D. 
1710),  which  provides  that,  in  the  case  of  any 
person  adjudged  guilty  of  usurpation,  "it 
shall  and  may  be  lawful  to  and  for  the  said 
courts  respectively,  as  well  to  give  Judgment 
of  ouster  against  such  person  or  persons,  of 
and  from  any  of  the  said  office  or  francliises, 
ns  to  fine  such  person  or  persons  respective- 
ly, for  his  or  their  usurping,  intruding  into  or 
unlawfully  holding  and  executing  any  of  the 
said  offices  and  franchises;  and  also  it  shall 
and  may  be  lawful  to  and  for  the  said  courts, 
respectively,  to  give  Judgment  that  the  re- 
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later  or  relators.  In  such  information  named, 
shall  recover  his  or  their  costs  of  such  pros- 
ecution; and  If  Judgment  shall  be  given  for 
the  defendants,  in  such  information,  he  or 
they  for  whom  such  Judgment  shall  be  given 
shall  recover  his  or  their  costs  therein  ex- 
pended against  such  relator  or  relators;  such 
costs  to  be  levied  in  manner  aforesaid." 
High's  ISx.  Leg.  Rem.  p.  764.  This  statute  is 
a  part  of  the  common  law  of  this  territory. 
Territory  v.  Ashenfeltcr,  4  N.  M.  (Johns.) 
91,  12  Pac.  879.  And  as  it  has  not  been  mod- 
ified by  statute  in  any  respect,  it  is  still  the 
law  in  this  Jurisdiction  that  the  court  may 
impose  a  fine  and  costs  upon  an  information 
of  the  character  here  presented.  While  it  is 
true  that  the  American  courts  have  not,  as  a 
rule,  exercised  the  power  to  flue  conferred  by 
the  statute  of  Anne  (Morris  v.  Underwood,  10 
Qa.  559),  and  while  the  court  below  did  not 
in  this  instance  exercise  that  power,  this 
does  not  detract  from  the  fact  that  that  pow- 
er is  possessed  (State  Bank  v.  State,  1 
Blackf.  207;  State  v.  Brown,  5  H.  I.  1),  and 
that,  were  this  cause  reversed  and  remanded 
for  a  new  trial,  it  might  be  within  the  power 
of  the  court  to  impose  such  a  fine.  We  thus 
And  that  the  statutory  provisions  as  to  fine 
and  costs  existing  In  some  of  the  states  above 
cited  do  not  distinguish  the  cases  of  those 
Jurisdictions,  for  the  reason. that  in  this  Ju- 
risdiction, as  well  as  there,  exists  the  lia- 
bility to  such  fine  and  costs.  How  far  the 
Judgment  in  this  proceeding  is,  independent 
of  a  statute  such  as  exists  in  California  and 
Wisconsin,  available  as  a  basis  for  an  action 
for  the  emoluments  of  the  offlc-e  involved, 
we  need  not  now  determine.  We  note,  how- 
ever, that  the  defendant  in  error  contends 
that  "the  Judgment  rendered  by  the  district 
court  wUl  affect  the  rights  of  the  parties  in 
another  litigation  with  reference  to  the 
emoluments  of  the  office."  If  his  position  as 
to  this  be  conect,  then  big  motion  is  met  by 
all  of  the  cases  above  cited,  which  hold  that, 
when  the  effect  of  the  Judgment  is  to  estab- 
lish the  basis  of  a  suit  to  recover  emolu- 
ments, the  action  continues.  Otherwise  it 
woiUd  be  within  the  power  of  the  usurper  of 
an  office,  by  resignation  pending  the  suit,  to 
evade  all  liability,  or,  by  dilatory  tactics 
and  by  availing  himself  of  the  law's  delays, 
to  prolong  the  duration  of  almost  every  suit 
of  this  kind  beyond  the  term  of  office  in- 
volved, and  thus  to  come  free  of  costs,  fine, 
or  damages,  however  flagrant  may  have  been 
his  usurpation.  The  possibilities  of  this  re- 
sult are  more  than  remote  when  it  is  re- 
called that  many  terms  of  office  are  only  one 
or  two  years  in  duration,  and  that,  in  the 
ordinary  administration  of  Justice,  it  often 
takes  fully  that  length  of  time  to  secure  from 
the  court  of  final  resort  a  decision  upon  the 
merits  of  the  controversy.  We  do  not  be- 
lieve it  to  be  the  law  that  a  litigant  can  thus 
speculate  upon  the  chances  of  a  trial  of  his 
case,  and,  by  delaying  the  hearing  of  the 
cause  a  sufficient  length  of  time,  accomplish 
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a  result  which  could  never  be  obtained  by  a 
trial  upon  the  merits. 

For  the  reasons  above  stated,  we  consider 
the  cases  Just  cited  as  stating  the  law  ap- 
plicable In  this  jurisdiction;  and  this  not- 
withstanding the  fact  that  in  some  instances 
there  were  local  statutes,  whereas  we  have 
none  on  this  subject.  In  reaching  this  con- 
clusion, we  have  not  overlooked  the  fact  that 
there  are  cases  which  declare  the  rule  to  be 
as  contended  for  by  the  defendants  In  error. 
In  our  Judgment,  however,  these  cases  are 
not  as  well  considered  as  those  from  the  Ju- 
risdictions above  quoted.  Thus  State  v.  Tu- 
dor, 5  Day  (Oonn.)  335,  5  Am.  Dee.  162,  while 
apparently  holding  contrary  to  the  conclu- 
sion herein  reached,  cites  no  case  except 
People  v.  Sweeting,  2  Johns.  184.  The  lat- 
ter case  as  pointed  out  In  the  more  recent 
case  of  People  v.  Loomis,  8  Wend.  396,  24 
Am.  Dec.  33,  was  one  where  the  application 
was  made  after  the  term  of  ofBce  had  ex- 
pired. The  Loomis  Case,  however,  expressly 
decides,  as  we  have  seen  above,  that  a  pend- 
ing proceeding  will  not  be  dismissed  because 
the  term  has  expired.  So  in  Churchill  v. 
Walker,  68  Ga.  681,  the  court,  while  intimat- 
ing that  an  appeal  should  under  such  circum- 
stances be  dismissed,  declined  to  dismiss 
that  appeal,  although  the  term  had  expired, 
and  proceeded  to  determine  the  case  on  Its 
merits.  In  Holmes  v.  Sikes,  113  Ga.  582,  38 
S.  E.  978,  the  question  was  not  as  to  the 
right  to  continue  a  proceeding  where  the 
term  had  expired  pending  the  litigation,  but 
as  to  the  disposition  to  be  made  of  the  mat- 
ter where  there  was  no  one  occupying  or 
claiming  the  office  at  the  time  of  the  filing 
of  the  information.  So  In  State  v.  Powell, 
101  Iowa,  388,  70  N.  W.  592,  it  was  held 
that  the  cause  could  not  be  prosecuted,  as 
the  term  of  office  had  expired;  but  this  was 
upon  the  express  ground  that  such  Judgment 
could  not  "be  of  any  avail  to  the  relator," 
and  that  "there  was  no  money  consideration 
involved."  Citing  Searing  v.  Berry,  58  Iowa, 
20,  11  N.  W.  708.  In  this  latter  case  it  was 
said:  "No  fees  attached  to  the  office  of  sub- 
director,  and  hence  neither  party  had  any- 
thing to  give  or  lose  by  further  litigation. 
Courts  are  not  organized  for  the  purpose  of 
determining  mere  abstractions."  The  Inap- 
plicability of  this  decision  will  be  recognized 
when  It  Is  recalled  that  the  office  here  In- 
volved, nnlike  that  there  In  controversy,  Is 
a  highly  lucrative  one.  So  in  State  v.  Ja- 
cobs, 17  Ohio,  153,  the  court  while  holding 
that  the  proceeding  could  not  be  maintained 
after  the  expiration  of  the  term  of  office,  re- 
fers to  no  states  In  support  of  its  position, 
except  New  York  and  Massachusetts,  which, 
as  we  have  seen,  from  People  v.  Loomis,  8 
Wend.  396,  24  Am.  Dec.  33,  and  Com.  v. 
Swasey,  133  Mass.  538,  have  decided  to  the 
very  contrary;  and  in  the  Jacobs  Case  it  Is 
conceded  that  "in  England  it  seems  not  to 
be  considered  necessary  that  the  person 
should  continue  to  hold  the  office  at  the  time 


of  applying  for  the  Information."  This  rule 
In  the  Jacobs  Case  seems,  however,  not  to 
have  been  consistently  adhered  to,  even  in 
Ohio,  for  In  the  later  case  of  Hettrlck  v. 
Wilson,  12  Ohio  St.  136,  80  Am.  Dec.  337. 
the  cause  was  reversed  at  defendant's  costs, 
but,  in  view  of  the  fact  that  he  had  ceased 
to  exercise  the  office  in  question,  the  reversal 
was  without  Judgment  of  ouster.  We  be- 
lieve that  most  of  the  cases  which  have  been 
relied  upon  as  sustaining  the  position  of  re- 
spondent will  be  found,  ui>on  close  examina- 
tion, to  be  distinguishable  or  hastily  consid- 
ered, and  that  the  great  weight  of  authority 
both  in  EIngland  and  in  this  country  Is  as  we 
have  here  decided.  The  motion  to  dismiss 
will  be  accordingly  overruled. 

Coming  now  to  a  consideration  of  the  main 
case,  we  find  that  the  errors  assigned  are. 
first,  that  the  court  erred  in  sustaining  relat- 
or's motion  for  judgment  on  the  pleading; 
second,  in  rendering  judgment  upon  the 
pleadings;  third,  in  entering  as  a  part  of 
said  judgment  a  provision  that  respondent 
"forthwith  deliver  up  to  the  relator  the  m> 
ords,  iKMks,  papers,  furniture,  and  all  other 
things  appertaining  to  the  office  of  assessor 
of  the  county  of  Bernalillo  and  territory  of 
New  Mexico,  as  the  lawful  custodian  there- 
of; fourth,  that  the  court  erred  in  refus- 
ing an  appeal  and  supersedeas. 

As  to  the  first  and  second  of  these  grounds, 
we  are  of  opinion  that  the  action  of  the 
court  in  this  respect  very  strictly  followed 
tlie  holding  of  this  case  on  the  former  ap- 
peal. The  only  change  which  the  plain- 
tiff in  error  claims  to  liave  made  in  the 
pleading  Is  the  allegation  that  relator  was 
not  and  never  has  been  a  resident  of  the 
territory  now  constituting  the  county  of 
Bernalillo.  The  original  answer,  however, 
upon  which  the  former  appeal  was  decided, 
very  fully  alleges  these  facts,  and  the  opin- 
ion of  the  court  discusses  this  very  point, 
and  holds  upon  it  adversely  to  the  respond- 
ent. Territory  v.  Albright  (N.  M.)  78  Pac. 
207.  We  hold,  therefore,  that  this  raises 
no  new  question,  but  that  we  are  bound  by 
our  former  decisions  on  this  point. 

The  third  ground  of  error  alleged  Is  a 
more  serious  one.  The  insertion  In  the  judg- 
ment of  the  paragraph  directing  the  re- 
spondent forthwith  to  deliver  up  to  the  re- 
lator the  records,  books,  papers,  and  other 
things  appertaining  to  his  office  was,  In  ef- 
fect an  adjudication  of  the  rights  of  the 
relator,  and  went  beyond  what,  in  our  judg- 
ment, is  the  scope  of  a  quo  warranto  pro- 
ceeding under  the  laws  of  this  territory. 
At  common  law.  In  proceedings  of  this  char- 
acter, the  respondent's  title  to  the  office  was 
the  sole  Issue  to  be  tried,  and  the  relator's 
title  was  not  In  Issue,  and  was  immaterial, 
except  so  far  as  It  might  be  neces.sary  to 
show  that  he  has  sufficient  Interest  to  main- 
tain the  proceedings.  While,  of  course,  in 
many  cases  the  relator's  title  Is  incidentally 
considered  in  determining  the  respondent's 
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title,  still  tbe  adjudication  does  not  operate 
to  reinstate  bim  In  office.  If,  after  having 
succeeded  In  ousting  tbe  Incumbent,  tbe 
relator  Is  not  voluntarily  admitted  to  tbe 
office,  he  must  resort  to  mandamus  to  se- 
cure possession.  Strong,  Petitioner,  20  Plclc. 
497;  Prince  v.  Sliillln,  71  Me.  366.  36  Am. 
Rep.  325;  People  t.  Londoner,  13  Colo.  303, 
22  Pac.  764,  6  L.  H.  A.  444;  State  v.  Meelt, 
129  Mo.  431,  31  S.  W.  924;  Homes  v.  Slkes, 
113  Ga.  583,  38  S.  B.  978.  The  matter  is 
very  thoroughly  discussed  in  the  case  of 
State  V.  Vail,  53  Mo.  109,  where  It  Is  said: 
"The  question  raised  by  either  form  of  pro- 
ceding  (1.  e.,  by  the  state  or  by  the  At- 
torney General  on  the  relation  of  some  pri- 
vate person)  Is  whether  the  defendant  is 
usurping  an  office — whether  he  Is  exercis- 
ing functions  rightfully  or  without  warrant 
of  law.  It  is  not  whether  the  relator  or  any 
one  else  Is  de  Jure  entitied  to  It.  There  are, 
no  doubt,  decisions  In  some  of  tbe  states 
which  maintain  that,  when  the  relator  Is  the 
person  claiming  an  office,  his  right  to  the 
office  will  be  examined  and  determined; 
thus  treating  the  proceedings  as  an  ordinary 
action  at  law  between  plaintiff  and  defend- 
ant— ^the  relator  occupying  the  position  of 
plaintiff,  and,  of  course,  having  on  him  the 
burden  of  proof.  But  In  such  cases  tbe  de- 
parture from  the  common-law  rules  and  from 
the  practice  under  the  statute  of  Anne  is  so 
apparent  that  it  Is  probable  this  statute  is 
not  in  force  where  such  opinions  prevail, 
or,  if  re-enacted,  it  must  be  with  mate- 
rial modifications.  Our  statute,  which  is  in 
most  respects  a  literal  copy  of  the  statute 
of  Anne,  has  adopted  the  English  construc- 
tion and  practice,  and  authorizes  a  Judgment 
of  ouster  and  a  fine,  but  only  authorizes  a 
Judgment  for  the  relator  for  costs."  The 
court  proceeds  as  follows:  "Neither  here 
nor  under  the  statute  of  Anne  Is  the  relator 
necessarily  a  claimant  of  the  office  alleged 
to  be  usurped  by  the  defendant.  The  in- 
formation is  filed  by  the  proper  officer  at 
the  relation  of  any  person  desiring  to  pros- 
ecute the  same.  Whether  the  relator  is  the 
proper  person,  and  will  be  allowed  to  file 
such  a  proceeding,  is  a  preliminary  inquiry 
of  the  court;  and  on  that  inquiry,  whether 
made  before  or  after  the  information  Is 
Hied,  the  court  will  ascertain  what  Interest 
the  relator  has  in  the  information.  It  is  well 
settled  in  England  that  the  relator,  though 
not  necessarily  a  claimant  of  tbe  cMce,  must 
have  a  special  interest  in  the  matter  of  in- 
quiry. •  •  *  But  a  slight  interest  will 
obviate  this  objection.  [Citing  Tancred,  p. 
45.]  •  •  *  In  informations  on  the  rela- 
tion of  persons  claiming  the  office,  the  court 
can  give  no  judgment  for  the  relator,  ex- 
cept so  far  as  costs  are  concerned;  and  the 
relator's  title  is  not  necessarily  examined 
into,  except  so  far  as  it  may  incidentally 
affect  the  right  of  the  defendant." 

We  are  of  opinion  that  the  court  below,  in 
ordering  the  respondent  to  deliver  up  to  tbe 


relator  the  records  and  otber  equipments  of 
tbe  assessor's  office,  added  to  his  Judgment 
in  quo  warranto  what  would  properly  have 
been  a  Judgment  on  mandamus,  bad  tbe  re- 
spondent, after  tbe  Judgment  in  quo  war- 
ranto, refused  to  deliver  the  office.  While, 
as  suggested  by  relator,  tbe  error  is  one 
which,  in  a  certain  sense,  can  do  tbe  re- 
spondent no  barm,  since,  being  not  entitled 
to  the  office  himself,  it  cannot  be  material 
to  him  who  has  it,  still  the  effect  of  the 
clause  in  the  Judgment  is  to  adjudicate 
something  which  was  not  within  tbe  issues; 
and,  tbe  point  being  made,  we  feel  that  a 
proper  disposition  of  the  matter  is,  without 
remanding  the  case,  to  modify  the  Judgment 
below  by  striking  out  the  words  "and  that 
he  forthwith  deliver  up  to  the  relator  the 
records,  books,  papers,  furniture,  and  all 
other  things  appertaining  t(f  the  office  of 
assessor  of  the  county  of  Bernalillo  and  ter- 
ritory of  New  Mexico,  as  the  lawful  cus- 
todian thereof." 

We  find  it  unnecessary  to  consider  the 
fourth  assignment  of  error,  further  than  to 
say  that  we  have  at  the  present  term  held,  in 
Gutierrez  v.  Territory  (decided  Jan.  25,  1905) 
79  Pac.  299,  that  the  remedy  for  the  improper 
refusal  of  an  appeal  or  supersedeas  is  by 
mandamus,  and  not  by  error. 

The  Judgment  of  tbe  court  below  is  mod- 
ified in  the  respect  hereinbefore  pointed  out, 
and,  as  thus  modified,  is  in  all  respects  af- 
firmed. 

MILLS,  C.  J.,  and  McFIE,  PARKER,  and 
MANN,  JJ.,  concur.  ABBOTT.  J.,  not  hav- 
ing heard  tbe  argument,  took  no  part  in  this 
decision. 


ILFELD  et  al.  v.  DE  BACA  et  al. 

(Supreme  Court  of  New  Mexico.     Feb.  24, 

1905.) 

DEEns  —   REGISTEATION— EFFECT— rBAUnUJLENT 

CONVEYANCE— SETTING    ASIHE— BIGHTS 

OF    CBEDITOBS— KIGHTS   OF    WIFE. 

1.  Sections  3953  and  3955  of  the  Compiled 
Laws  of  1897,  providing  for  the  registration  of 
instruments  in  writing  affecting  the  title  to  real 
estate,  are  not  Intended  to  protect  creditors  of 
tlie  owners  of  the  property,  but  to  impart  in- 
formation to  those  dealing  with  the  property 
respecting  its  transfers  and  incumbrances. 

2.  In  the  absence  of  actual  fraud,  and  unless 
made  as  a  cover  for  future  fraud,  a  deed  trans- 
ferring real  estate  cannot  be  attacked  by  credit- 
ors whose  debt  arose  after  the  transfer  was 
made.  It  may,  however,  be  attacked  by  a  cred- 
itor whose  debt  existed  prior  to  the  conveyance, 
and,  if  set  aside  by  the  prior  creditor,  then  all 
of  the  creditors  of  the  debtor,  both  prior  and 
subsequent,  shall  share  pro  rata  in  the  fund 
arising  from  the  sale  of  the  property. 

3.  A  wife  has  a  tacit  lien  or  mortgage  on  the 
property  of  her  husband  to  the  amount  of  her 
total  property,  and  the  separate  property  which 
she  has  acquired  by  lucrative  title  and  which 
came  into  his  possession  and  was  used  by  him 
during  coverture. 

4.  In  the  event  that  a  deed  by  a  husband  to 
a  wife,  conveying  real  estate,  is  set  aside,  in 
the  absence  of  actual  fraud  she  is  entitled  to 
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have  first  paid  to  her  from  the  fundg  derived 
from  the  sale  of  the  property  the  amount  of 
her  dotal  property,  and  the  separate  property 
which  she  acquired  by  lucrative  title,  and  whi(^ 
came  into  the  possession  of  her  husband  during 
coverture  and  was  used  by  him,  before  the  fund 
ia  divided  amon;;  the  husband's  creditors. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  J.  W.  Crumi)acker. 

Action  by  Noa  Ilfeld  and  others  against 
Ramona  L.  De  Baca  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed, 

The  complaint  In  this  case  was  filed  In  the 
district  court  of  Valencia  county  on  the  24th 
day  of  February,  1900.  By  it  the  appellants 
sought  to  subject  certain  real  estate  conveyed 
by  Roman  A.  Baca  during  his  lifetime  to  bis 
wife,  Ramona  L.  De  Baca,  and  thereafter  by 
them  conveyed  to  their  daughter,  Luz  Baca 
y  Labadie,  to  the  payment  of  certain  claims 
allowed  to  the  several  appellants  by  the  pro- 
bate court  of  Valencia  county  against  the 
estate  of  Roman  A.  Baca,  deceased.  The 
cause  was  referred  to  Harry  P.  Owen,  Esq., 
as  examiner,  who  was  directed  to  take  the 
proofs  and  reiiort  the  same  to  the  court.  The 
evidence  discloses  that  the  appellee  Ramona 
L.  De  Baca  was  married  to  the  deceased, 
Roman  A.  Baca,  In  the  year  1852,  and  that 
during  the  same  year  her  mother  turned  over 
to  said  Roman  A.  Baca  several  hundred  dol- 
lars In  money,  and  some  mules  and  cows,  as 
the  share  of  the  property  which  Ramona  L. 
De  Baca  had  coming  to  her  from  the  estate 
of  her  father.  Afterwards  there  was  also 
delivered  to  Roman  A.  Baca  some  property 
which  his  wife  inherited  from  her  mother. 
In  February,  1892,  Roman  A.  Baca  by  two 
deeds  conveyed  to  his  wife,  Ramona,  several 
pieces  of  real  estate.  The  first  of  said  deeds 
purported  to  be  "for  and  In  consideration  of 
the  sum  of  $1,500,"  and  was  duly  recorded  on 
May  28,  1894.  The  second  deed  stated  that 
It  was  "for  and  In  consideration  of  the  sum 
of  $1,000.00  to  him  in  hand  paid  as  her  mar- 
ital Inheritance,  lawful  money  of  the  United 
States,  paid  to  said  grantor  by  said  grantee." 
This  deed  was  recorded  on  August  8,  1892. 
On  March  10,  1898,  Ramona  L.  De  Baca  anii 
her  husband  conveyed  all  of  said  properr. 
to  their  daughter,  Luz  Baca  y  Labadie.  Ro- 
man A.  Baca  died  intestate  on  March  21, 
1899,  leaving  no  proi)erty,  real  or  personal, 
with  which  to  pay  his  debts.  The  record 
shows  that  the  debt  due  Noa  Ilfeld  and  Louia 
Ilfeld,  partners  doing  business  under  the 
name  of  Ilfeld  Bros.,  was  evidenced  by  a 
promissory  note,  dated  August  20,  1801,  due 
three  years  after  date,  and  that  the  other 
debts  mentioned  In  the  complaint,  so  far  as 
they  were  evidenced  by  notes,  were  dated  on 
and  after  October  3,  1893.  It  also  appears 
that  Thurber,  Wyland  &  Co.  recovered  judg- 
ment against  Roman  A.  Baca  in  f;ie  district 
court  of  Socorro  cotmty  on  M»j  2,  1895, 
which  Judgment  was  thereafter  assigned  to 


complainant  the  American  Grocery  Company, 
and  that  William  Vaughn  recovered  Judg- 
ment against  said  Roman  A.  Baca  in  the  dis- 
trict court  of  Santa  F6  county  on  December 
27,  189a 

McMillea  &  Raynolds,  for  appellants.  £L 
W.  Dobson,  for  appellees. 

MILLS,  C.  J.  (after  stating  the  facts).  At 
common  law  there  was  no  obligation  to  put 
upon  record  a  conveyance  affecting  the  title 
to  land.  It  was  valid  without  registratiou. 
Clarke  v.  White,  13  Pet  178,  8  L.  Ed.  1046. 
The  object  of  registi-ation  laws  is  to  impart 
information  to  parties  dealing  with  property 
respecting  its  transfer  and  Incumbrances,  and 
thus  protect  th^m  from  prior  secret  convey- 
ances and  liens.  Patterson  v.  De  La  Ronde, 
8  Wall.  292,  19  L.  Ed.  415.  Registratiou  la 
not  to  protect  creditors,  unless  apeciflcally 
provided  for  in  the  law.  That  the  registra- 
tion act  of  this  territory  Is  not  made  to  pro- 
tect creditors  is  shown  by  the  reading  of  sec- 
tion 3955  of  the  Compiled  Laws  of  1897, 
which  says:  "From  and  after  the  Ist  day  of 
January  18S8,  no  deed,  mortgage  or  other  In- 
strument In  writing,  not  recorded  in  ac- 
cordance with  section  3953,  shall  affect  tUe 
title  or  rights  to.  In  any  real  estate,  of  any 
purchase  or  mortgage  in  good  faith,  with- 
out knowledge  of  the  existence  of  such  un- 
recorded Instruments."  Nothing  Is  said  in 
the  act  about  creditors  of  the  grantor.  There 
is  a  great  diversity  In  the  statutes  of  the 
several  states  and  territories  as  to  the  pro- 
tection afforded  to  creditors  by  their  several 
registry  laws.  "In  some  states  an  unregis- 
tered deed  Is  declared  void  as  against  "cred- 
itors'; in  others  as  against  'Judgment  cred- 
itors'; while  In  a  considerable  number  (and 
New  Mexico  Is  among  them)  creditors  are 
not  mentioned  in  the  statutes  at  all,  and  un- 
recorded conveyances  are  held  valid,  as  at 
common  law,  against  even  Judgment  and  at- 
tacliing  creditors.  Unless  the  words  of  the 
statute  are  so  broad  as  to  manifestly  include 
creditors  at  large,  only  those  are  regarded  as 
creditors  who  obtain  a  Hen  by  Judgment,  at- 
tachment, or  otherwise  before  an  antecedent 
deed  or  mortgage  Is  recorded."  Webb  on 
Record  of  Title,  §  10. 

The  record  which  we  are  now  considering 
shows  that  all  of  the  debts  mentioned  in  the 
bill  of  complaint,  except  that  to  Noa  Ilfeld 
and  Louis  Ilfeld,  were  incurred  after  the  real 
estate  in  que.stion  had  been  conveyed  to  Ra- 
mona L.  De  Baca.  It  is  true  that  several 
notes  for  small  sums  were  given  to  the  com- 
plainant Staab  before  one  of  the  deeds  was 
placed  on  record,  but,  as  our  registration  act 
does  not  make  any  provision  for  the  protec- 
tion of  creditors,  this  Is  immaterial.  The 
title  to  the  real  estate  had  passed  from  Ro- 
man A.  Baca  to  his  wife,  Ramona  L.  De 
Baca,  before  the  incurring  of  the  debts  sued 
on,  with  the  exception  of  that  due  to  Ilfelds, 
as  above  set  out,  and  consequently  the  con- 
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reyanee  cannot'  be  attacked  except  by  Noa 
Ilfeld  and  Louis  Ilfeld,  as  neltber  the  com- 
plaint nor  the  evidence  before  ns  shows  ac- 
tual fraud  on  the  part  of  Koman  A.  Baca 
and  bis  wife.  Only  tbe  then  existing  cred- 
itors could  have  avoided  tbe  conveyance  if 
the  grantor  had  been  still  living.  Norton  v. 
Norton,  5  Gush.  530.  Even  a  voluntary  con- 
veyance is  good  as  against  subsequent  cred- 
itors, unless  executed  as  a  cover  for  future 
schemes  of  fraud.  In  speaking  of  a  volun- 
tary conveyance  made  by  a  husband  to  his 
wife,  the  Supreme  Court  of  the  United  States 
says:  "His  right  to  make  the  settlement  aris- 
es from  tbe  power  which  every  one  possesses 
over  his  own  property,  by  which  he  can  make 
any  disposition  of  It  that  does  not  Interfere 
with  the  existing  rights  of  others.  As  he 
may  give  it,  or  a  portion  of  it,  to  strangers, 
or  for  objects  of  charity,  without  any  one 
being  able  to  call  in  question  either  his  power 
or  right,  80  he  may  give  it  to  those  of  his  own 
household — to  his  wife  or  children.  Indeed, 
settlements  for  their  benefit  are  looked  upon 
with  favor,  and  are  upheld  by  the  courts." 
Moore  v.  Page,  111  U.  S.  117,  4  Sup.  Ct.  38S, 
28  L.  Ed.  373.  And  that  a  voluntary  con- 
veyance is  good  as  against  subsequent  cred- 
itors, unless  made  as  a  cover  for  future 
fraud,  has  been  held  by  the  Supreme  Court 
of  the  United  States  in  the  following  cases: 
Sexton  V.  Wheaton,  8  Wheat  229,  5  L.  Ed. 
603;  Hinde  v.  Longworth,  11  Wheat  100.  6 
L.  Ed.  454;  Mattingly  v.  Nye,  8  Wall.  370, 
19  L.  Ed.  380;    Kehr  v.  Smith,  20  W^all.  31, 

22  L.  Ed.  313;  Smith  v.  Vodges,  02  U.  S.  183, 

23  L.  Ed.  481;  Jones,  v.  Clifton,  101  U.  8. 
225,  25  L.  Ed.  908;  Graham  v.  La  Crosse  & 
M.  R.  R.  Co.,  102  U.  S.  148,  26  L.  Ed.  106; 
Clark  V.  Kllllan,  103  U.  S.  706,  26  L.  Ed.  607; 
Wallace  v.  Fenfleld,  106  U.  S.  260,  1  Sup.  Ct 
216,  27  L.  Ed.  147;  Horbach  v.  Hill,  112  U. 
S.  144,  5  Sup.  Ct  81,  28  L.  Ed.  670;  Schreyer 
V.  Scott  134  U.  S.  405,  10  Sup.  Ct  579,  33 
L.  Ed.  955.  In  tbe  case  at  bar  there  is  not 
a  scintilla  of  proof  that  the  conveyances 
made  by  Roman  A.  Baca  to  his  wife  were 
made  as  a  cover  for  future  schemes  of  fraud. 

The  claim  of  Noa  Ilfeld  and  Louis  Ilfeld 
stands  on  a  different  footing  than  the  others 
mentioned  in  the  bill  of  complaint,  for  they 
were  prior  and  not  subsequent  creditors. 
The  debt  due  them  is  on  a  laromissory  note 
dated  August  20,  1881,  due  three  years  after 
date.  This  note  was  given  before  the  convey- 
ances mentioned  In  the  complaint  were  made, 
and  consequently  they  can  be  attacked  by 
the  llfelds  If  there  was  fraud  In  the  convey- 
ances, either  actual  or  legal.  One  must  be 
Just  before  he  is  generous.  The  only  fraud 
set  up  in  the  complaint  Is  that  the  property 
described  in  the  deeds  was  conveyed  for  an 
inadequate  consideration.  This  would  be  a 
legal  fraud,  if  auy,  and  may  be  attacked  by 
a  creditor  whose  debt  was  incurred  before 
the  transfers  were  made,  but  not  by  one 
whose  claim  accrued  after  the  conveyances 


were  executed  and  delivered.  We  think, 
therefore,  that  the  conveyances  mentioned 
In  this  case  may  be  attacked  by  Noa  Ilfeld 
and  Louis  Ilfeld,  but  not  by  the  other  com- 
plainants. 

If,  however,  tbe  deeds  are  set  aside  by 
Noa  and  Louis  Ilfeld,  then  the  proceeds 
of  the  sale  of  the  property  must  be  divided 
pro  rata  among  all  of  the  creditors  of  the 
deceased,  Roman  A.  Baca,  who  have  proved 
up  their  claims  In  the  probate  court  of  Val- 
encia county.  "It  Is  well  settled,  when  a 
deed  is  set  aside  as  void  as  to  existing  cred- 
itors, that  all  the  creditors,  prior  and  subse- 
quent, share  in  the  fund  pro  rata."  Kehr  v. 
Smith,  20  Wall.  81,  22  L.  Ed.  318,  and  cases 
cited  in  note,  at  bottom  of  page  36  of  20 
Wall.,  at  the  end  of  the  ease. 

The  answer  of  the  defendants  In  this  case 
avers  that  tbe  deeds  of  Roman  A.  Baca  to 
his  wife  were  given  to  repay  her  the  amount 
duo  by  him  to  her  for  her  dotal  property  and 
as  part  of  her  inheritance.  If  tliis  considera- 
tion is  proved,  and  Is  not  Inadequate,  it  is 
good,  even  as  against  the  llfelds.  It  has 
been  decided  in  an  early  case  in  this  terri- 
tory that  a  wife  acquires  a  tacit  lien  or 
mortgage  upon  the  property  of  her  husband 
to  the  amount  of  the  dotal  property  of  which 
he  became  possessed  through  her.  Chavez 
V.  McKnlght,  1  N.  M.  154.  This  opinion  fol- 
lows tbe  well-established  rule  of  the  civil 
law  that  the  wife  has  a  tacit  mortgage  on 
the  property  of  her  husband  for  tbe  restitu- 
tion of  both  her  dotal  and  paraphernal  ef- 
fects. Gasquet  v.  Dimitry,  0  La.  588.  We 
think  that  she  also  has  a  tacit  lien  or  mort- 
gage on  the  property  of  her  hutband  for  all 
of  her  separate  property  wUch  came  Into 
his  possession  during  coverture  and  which 
was  used  by  him.  In  this  case  tbe  record 
shows  that  Roman  A.  Baca  did  have  in  his 
possession  and  under  bis  control  certain 
property  which  belonged  to  his  wife,  and 
which  she  received  by  Inheritance  from  her 
father  and  mother;  but  there  is  no  proof  be- 
fore us  by  which  we  can  ascertain  the  value 
of  the  real  estate  so  conveyed  by  Roman  A. 
Baca  to  his  wife.  The  complaint  alleges  on 
information  and  belief  that  it  is  worth  from 
$25,000  to  $30,000.  In  their  answer,  tbe  de- 
fendants "admit  that  said  real  estate  Is  well 
located,  and  well  supplied  with  springs  and 
streams,  and  well  adapted  to  tbe  pasturage 
of  stock;  and  they  are  informed  that  a  part 
of  the  same  Is  underlaid  with  coal,  and 
whether  the  said  tract  is  worth  $25,000  to 
$30,000,  these  defendants  do  not  know."  The 
complaint  closes  with  a  prayer  for  general 
reUef,  but  neither  it  nor  the  answer  is  sworn 
to.  The  transcript  before  us  does  not  show 
that  any  evidence  was  introduced  before  the 
examiner  to  show  the  value  of  the  property. 
Bamona  L.  De  Baca  certainly  has  a  tacit 
mortgage  or  lien  on  tbe  real  estate  sought 
to  be  conveyed  to  her  by  her  husband,  Roman 
A.  Baca,  for  the  amount  of  het  separate  prop- 
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erty  -which  was  used  by  her  husband,  and 
she  Js  entitled  to  have  It  paid  to  her  out  of 
the  proceeds  of  the  sale  of  any  property 
which  may  be  levied  on  by  judgment  cred- 
itors of  her  husband  before  their  Judgments 
are  paid;  but  the  evidence  before  us  shows 
that  the  amount  due  the  widow  was  not  a 
large  sum,  and  If  the  property  in  controversy 
In  this  suit  was  worth  at  the  time  of  the 
conveyance  anything  like  $25,000  or  $30,000, 
as  set  out  In  the  complaint,  then  such  con- 
veyance was.  In  presumption  of  law,  fraud- 
ulent as  against  creditors,  and  this  presump- 
tion of  legal  fraud  puts  upon  the  widow  the 
burden  of  proof  to  show  that  the  convey- 
ance was  for  a  valuable  and  adequate  con- 
sideration out  of  her  separate  estate.  Bank 
V.  McClellan,  9  N.  M.  643,  58  Pac.  347;  Seitz 
V.  Mitchell,  94  IJ.  S.  580,  24  L.  Ed.  179.  To 
hold  otherwise  would  be  to  overrule  the  case 
of  Bank  v.  McClellan,  supra,  recently  decided 
by  us. 

The  learned  Judge  who  tried  this  case  be- 
low found  that  there  was  no  proof  of  the 
value  of  the  real  estate  conveyed,  and  the 
evidence  before  us  sustains  such  finding; 
but  It  seems  to  us  that  this  is  a  very  ma- 
terial issue  In  this  case,  and  one  which  must 
be  ascertained  before  a  proper  Judgment  can 
be  entered,  as  the  determination  of  this  ques- 
tion will  largely  decide  whether  or  not  the 
conveyance  of  the  property  in  question  was 
a  legal  fraud  or  otherwise.  It  is  the  duty 
of  the  appellees  In  this  case  to  show  that 
the  conveyances  were  made  for  a  valuable 
and  adequate  consideration  out  of  her  sep- 
arate estate  (Bank  v.  McClellan,  9  N.  U.  643, 
58  Pac.  347),  or  to  repay  her  for  money  and 
property  which  she  inherited  and  which  was 
used  by  her  husband. 

The  Judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  with  directions  to  the  lower  court  to 
dismiss  the  complaint  as  to  all  the  complain- 
ants except  Noa  Ilfeld  and  Louis  Ilfeld, 
partners  doing  business  under  the  firm  name 
of  Ilfeld  Bros.,  and  on  the  new  trial  of  the 
cause  to  require  more  specific  evidence,  if 
such  can  be  produced,  of  the  amount  due 
Ramona  L.  De  Baca  by  her  husband  at  the 
time  the  conveyances  were  made  to  her,  and 
also  to  ascertain  the  value  of  the  property 
conveyed  to  her  by  her  husband  at  the  time 
such  conveyances  were  made  in  1892,  and, 
if  there  is  a  gross  disproportion  between  the 
value  of  the  property  and  the  sum  due  Ra- 
mona I>.  De  Baca  by  her  deceased  husband, 
then  the  deeds  shall  be  set  aside,  and  the 
property  sulijected  to  the  payment  pro  rata 
of  the  debts  due  to  Noa  Ilfeld  and  Louis 
Ilfeld,  partners  doing  business  under  the  firm 
name  of  Ilfeld  Bros.,  as  well  as  the  other 
debts  due  by  the  estate  of  Roman  A.  Baca, 
deceased,  which  have  been  allowed  by  the 
probate  court  of  Valencia  county  against 
said  estate,  after  first  paying  from  the  pro- 
ceeds of  any  sale  to  the  said  Ramona  L.  De 


Baca  the  sum  which  may  be  found  to  be 
due  to  her  from  her  deceased  husband;  and 
it  is  80  ordered. 

PARKER,  McFIE,  MANN,  and  POPE;  JJ., 
concur. 


STATE  V.  BOWLES. 
(Supreme  Court  of  Kansas.     Feb.  11,  190o.) 

ATTORNEY  GENERAIi  —  FBOSECUTION  OF  CBIH- 
INAL  PBOCEEDINOS — SIG:SIN0  IKOICTMENTS — 
JUDICIAL  NOTICE— SOLICITATION  OF  A  BBIBE. 

1.  Whenever  required  by  the  Governor  to  ap- 
pear and  prosecute  criminal  proceedings  in  any 
county,  the  Attorney  General  becomes  prosecut- 
ing attorney  of  that  county  in  those  proceed- 
ings, and  as  such  may  sign  indictments  present- 
ed by  the  grnnd  jury. 

2.  The  district  court  of  any  county  is  obliged 
to  take  judicial  notice  of  an  executive  order  up- 
on the  Attorney  General  to  appear  and  prose- 
cute criminal  proceedings  there,  and  such  au- 
thority need  not  be  expressed  on  the  face  of 
an  indictment  which  he  signs. 

3.  The  solicitation  of  a  bribe  does  not  consti- 
tute an  attempt  to  accept  or  receive  a  bribe. 

4.  The  solicitation  of  a  bribe  is  not  punish- 
able as  a  crime  by  the  laws  of  this  state. 

(Syllabus  by  the  Court) 

Appeal  from  District  (3ourt,  Wyandotte 
County;   J.  McCabe  Moore,  Judge. 

Charles  M.  Bowles  was  Indicted  for  of- 
fering a  bribe.  From  an  order  quashing  the 
indictment,  the  state  appeals  on  a  question 
reserved.    Affirmed. 

C.  C.  Coleman,  Atty.  Gen.,  and  Jay  P. 
Close,  Asst.  Atty.  Gen.,  for  the  State.  Hale 
&  Maher,  for  appellee. 

BURCH,  J.  Charles  M.  Bowles  was  In- 
dicted by  a  grand  jury  of  Wyandotte  county. 
The  indictment  charged  that  the  defendant 
did  unlawfully,  feloniously,  wickedly,  and 
corruptly  ofter  and  promise  to  a  person  nam- 
ed that  he  would  give  his  vote,  opinion.  Judg- 
ment, and  action  as  a  member  of  the  board 
of  education  of  the  city  of  Kansas  City 
in  favor  of  a  certain  matter  on  condition  that 
he  be  paid  a  sum  of  money  as  a  bribe  and  re- 
ward for  so  d<dng,  and  did  unlawfully,  feloni- 
ously, and  corruptly  seek  and  solicit  from  the 
party  named  the  payment  of  the  sum  of  mon- 
ey stated  as  a  reward  and  bribe  unlawfnlly- 
and  corruptly  to  be  given  to  influence  him  in 
the  giving  of  bis  opinion,  vote.  Judgment., 
and  action.  The  Indictment  concluded  and 
was  signed  as  follows:  "And  the  said  grand 
jurors  do  present  that  by  the  means  and  act» 
aforesaid,  the  said  Charles  M.  Bowles  did 
then  and  there  unlawfully,  feloniously,  and 
corruptly  attempt  to  commit  the  crime  of  un- 
lawfully, feloniously,  and  corruptly  accept- 
ing and  receiving  money  from  the  said  George- 
E.  Rose  under  an  understanding  and  agree- 
ment which  he,  the  said  Charles  M.  Bowles, 
then  and  there  imlawfully,  feloniously,  and 
corruptly  attempted  to  make  and  enter  into, 
that  the  vote^  opinion,  and  Judgment  of  the 


Digitized  by 


Google 


Kan.) 


STATE  V.  BOWLES. 


727 


said  Charles  M.  Bowles  should  thereby  be 
corruptly  influenced  to  be  cast  and  given  In 
favor  of  the  election  of  the  said  George  E. 
Rose  as  principal  and  teacher  In  the  said 
public  schools,  contrary  to  the  statutes  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Kan- 
sas. C.  C.  Coleman,  Attorney  General  of 
the  State  of  Kansas,  prosecuting  in  Wyan- 
dotte County."  A  motion  was  made  to 
quash  the  indictment  on  the  following 
grounds:  "(1)  The  indictment  is  not  signed 
by  the  county  attorney,  as  required  by  law. 
(2)  That  said  indictment  is  not  signed  by  the 
prosecuting  attorney  of  said  county,  as  re- 
quired by  law.  (3)  That  said  indictment  is 
not  .signed  by  any  iJerson  as  attorney  who 
by  law  Is  authorized  to  sign  indictments  In 
said  county.  (4)  That  the  facts  stated  In 
such  indictment  are  not  sufficient  to  consti- 
tute any  offense  or  crime  under  the  laws  of 
the  state  of  Kansas."  The  district  court  sus- 
tained the  motion  and  quashed  the  indict- 
ment The  state  appeals  upon  a  question  re- 
served. 

The  essence  of  the  defendant's  claim  in 
reference  to  the  form  of  the  indictment  is 
that  it  can  be  signed  by  no  officer  of  the 
state  except  tl^p  county  attorney  of  the  coun- 
ty in  which  the  grand  jury  sits.  While  the 
argument  is  re-enforced  from  other  sources, 
its  fundamental  content  is  derived  from  the 
Code  of  Criminal  Procedure  and  two  deci- 
sions rendered  in  this  state.  Section  5.540. 
Gen.  St.  1901,  reads  as  follows:  "Each  indict- 
ment must  t>e  signed  by  the  prosecuting  at- 
torney; and  when  the  grand  Jury  return  any 
indictment  into  court  the  Judge  must  ex- 
amine It,  and  if  the  foreman  has  neglected 
to  indorse  it,  'A  true  bill,'  with  his  name 
signed  thereto,  or  if  the  prosecuting  attor- 
ney has  neglected  to  sign  his  name,  the  court 
must  cause  the  foreman  to  indorse  or  the 
prosecuting  attorney  to  sign  it,  as  the  case 
may  require,  in  the  presence  of  the  Jury." 
In  the  case  of  State  v.  Nulf,  15  Kan.  404,  the 
following  language  is  used:  "Under  the  laws 
of  Kansas  the  'prosecuting  attorney'  is  al- 
ways the  'county  attorney'  (Gen.  St  283, 
2S4,  §1  135-13T):  tliat  is,  every  criminal  ac- 
tion prosecuted  in  the  name  of  the  state  must 
be  prosecuted  by  the  county  attorney,  who 
is  the  public  prosecutor.  Therefore,  fw  the 
purpose  of  prosecuting  criminal  actions,  the 
prosecuting  attorney  and  the  county  attor- 
ney is  one  and  the  same  person."  And  in 
the  case  of  the  United  States  v.  Weld,  1 
Kan.  591,  decided  in  18150  by  the  United 
States  District  Court  for  the  First  District 
of  the  Territory  of  Kansas,  the  syllabus 
reads:  "When  one  person  or  class  of  per- 
sons is  named  in  a  power  of  attorney,  or  an 
act  of  the  lawmaking  power,  as  being  au- 
thorized to  do  a  certain  thing  therein  nam- 
ed, all  other  persons  are  thereby  excluded 
from  doing  the  same  thing  as  effectually  as 
if  they  were  positively  forbidden." 

The  Attorney   General  Justifies   his  con- 


duct under  section  7271,  Gen.  St  1901,  which 
provides:  "The  Attorney-General  shall  ap- 
pear for  the  state,  and  prosecute  and  de- 
fend all  actions  and  proceedings,  civil  or 
criminal,  In  the  Supreme  Court  in  which 
the  state  shall  l>e  interested  or  a  party,  and 
shall  also,  when  required  by  the  Governor 
or  either  branch  of  the  Legislature,  appear 
for  the  state  and  prosecute  or  defend,  in  any 
other  court  or  before  any  officer,  In  any  cause 
or  matter,  civil  or  criminal.  In  which  this 
state  may  be  a  party  or  Interested."  In  the 
year  1855  the  Legislature  of  the  territory  of 
Kansas  provided  for  the  election  of  a  district 
attorney  for  each  district  organized  for  Ju- 
dicial purposes.  He  was  required  to  appear 
In  each  county  at  the  district  court  and  prose- 
cute and  defend  on  behalf  of  the  territory 
or  county  all  suits,  Indictments,  applications, 
or  motions,  civil  or  criminal.  In  which  the 
territory  or  county  should  be  a  party,  and, 
among  other  things,  to  draw  and  sign  all 
indictments  or  other  pleadings  connected  with 
his  office.  The  same  Legislature  adopted  a 
Code  of  Criminal  Procedure  which  made  It 
the  duty  of  the  attorney  prosecuting  in  the 
county  to  attend  any  grand  Jury  whenever 
required,  and  aid  in  various  ways  in  the  con- 
duct of  its  proceedings,  but  no  reference  was 
made  to  the  matter  of  signatures  to  indict- 
ments. By  an  act  approved  February  12, 
1858  (Laws  1857-58,  p.  195,  c.  13),  the  Terri- 
torial Legislature  changed  the  system  relat- 
ing to  local  prosecutors,  and  created  the  of- 
fice of  county  attorney  for  each  county  or- 
ganized for  Judicial  purposes.  Its  Incum- 
bent was  required  to  appear  In  the  several 
courts  of  the  county  and  prosecute  or  defend 
actions,  attend  the  sittings  of  the  grand  Jury 
when  required,  and  draw  bills  of  Indictment. 
The  law  provided  tliat  county  attorneys 
should  be  elected  at  the  general  election  fol- 
lowing the  session  of  the  Legislature,  and, 
of  necessity,  district  attorneys  remained  In 
office  until  the  new  system  became  operative. 
By  another  act  approved  February  12,  1858, 
the  same  Legislature  changed  the  Ck>de  of 
Criminal  Procedure,  and  adopted  a  provi- 
sion In  reference  to  the  manner  in  which 
Indictments  should  be  signed,  in  all  respects 
identical  with  section  654(J,  Gen.  St  1901, 
already  quoted.  This  act  took  effect  Imme- 
diately after  its  passage.  It  is  plain,  there- 
fore, that  the  words  "prosecuting  attorney" 
In  the  new  Oode  were  designed  to  embrace 
both  the  district  attorney,  who  would  have 
authority  to  prosecute  until  the  next  general 
election,  and  the  county  attorney,  who  would 
then  he  the  local  prosecutor. 

During  territorial  days  the  Attorney  Gen- 
eral  was  an  official  deriving  Ills  power  and 
authority  from  the  government  of  the  Unit- 
ed States.  There  was  therefore  no  multi- 
plicity of  officers,  some  (me  of  whom  need- 
ed to  he  designated  to  perform  the  special 
duty  of  signing  Indictments,  to  the  exclu- 
sion of  all  others.  All  that  was  necessary 
was  to  provide  for  the  due  authentication  of 
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true  bills  returned  by  the  grand  Jury.  The 
object  of  the  statute  was  not  to  confer  a 
special  power  upon  an  Individual,  according 
to  the  principle  announced  in  the  case  of  the 
United  States  v.  Weld,  but  to  protect  the  le- 
gitimacy of  a  document  To  the  attorney  in 
charge  of  the  territory's  case  at  the  time 
was  assigned  this  duty.  He  might  be  dis- 
trict attorney,  with  Jurisdiction  extending 
over  all  the  counties  of  a  judicial  district, 
or  he  might  be  county  attorney,  with  a  much 
more  limited  range  of  authority,  but  the 
prosecuting  attorney,  whatever  his  official 
title  and  whatever  the  scope  of  his  terri- 
tory, was  to  sign  indictments.  Upon  its  ad- 
mission into  the  Union  the  new  state  abolish- 
ed the  office  of  county  attorney,  and  return- 
ed to  the  former  system  of  district  attorneys. 
In  1864  the  office  of  county  attorney  was  re- 
stored. But  the  statute  of  1858  relating  to 
the  authentication  of  indictments  has  persist- 
ed, nnniodiiled,  to  the  present  time.  In  the 
organization  of  the  state  government  the  of- 
fice of  Attorney  General  was  created,  and 
by  an  act  approved  June  8,  1861  (Laws  1861, 
p.  210,  c.  58),  it  was  provided  that  the  At- 
torney General,  whenever  required  by  the 
Governor  or  either  branch  of  the  Legislature, 
should  appear  for  the  state  and  prosecute  or 
defend,  in  any  court,  or  before  any  officer. 
In  any  cause  or  matter,  civil  or  criminal.  In 
which  the  state  might  be  a  party  or  inter- 
ested. The  substance  of  this  act  has  been 
preserved  in  all  subsequent  revisions  of  the 
law,  and  It  now  appears  as  section  7271,  Gen. 
St.  1001.  The  experience  of  members  of  the 
Legislature  during  territorial  times  had 
taught  them  the  necessity  of  a  state  govern- 
ment equipped  with  sufflcieut  power  to  pro- 
tect public  rights  and  redress  public  inju- 
ries throughout  the  entire  state.  Independ- 
ent of  the  attitude  of  local  authorities  who 
might  be  indifferent,  incapable,  or  even  an- 
tagonistic. They  had  suffered  from  the  bale- 
ful manifestations  of  sectionalism  within  the 
state  as  well  as  between  different  states, 
and  the  purpose  was  to  make  the  authority  of 
the  government  felt  through  its  chief  law 
officer,  in  every  part  of  its  territory.  If  the 
chief  executive  or  either  branch  of  the  Leg- 
islature should  determine  It  to  be  necessary. 
The  language  of  the  statute  Indicates  that  the 
Intention  was  to  grant  plenary  ix)wer  to  the 
Attorney  General  to  this  end,  and  he  was  in- 
vested with  full  authority  to  use  all  the 
means  afforded  by  the  law  to  meet  the  re- 
quirements of  any  situation  and  fully  protect 
the  interests  of  the  state.  When  directed  by 
the  Governor  or  either  branch  of  the  Legis- 
lature to  aw)ear  and  prosecute  ci-imlnal  pro- 
ceedings In  any  county,  he  becomes  the  prose- 
cuting attorney  of  that  county  in  those  pro- 
ceedings, and  has  all  the  rights  that  any 
prosecuting  officer  there  may  have,  includ- 
ing those  of  appearing  before  the  grand  jury, 
signing  indictments,  and  pursuing  cases  to 
final  determination. 
IB  23  A.   &  E.  Encycl.  of  L.  (2d  Ed.)  p. 


268,  there  Is  a  fair  statement  of  what  Is  In- 
cluded In  the  term  "prosecute":  "To  prose- 
cute Is  to  proceed  against  judicially.  A  pros- 
ecution is  the  act  of  conducting  or  waging  a 
proceeding  in  court;  the  means  adopted  to 
bring  a  supposed  offender  to  justice  and  pun- 
ishment by  due  course  of  law.  It  is  also  de- 
fined as  the  institution  or  commencement 
and  continuance  of  a  criminal  suit;  the 
process  of  exhibiting  formal  cbarges  against 
an  offender  before  a  legal  tribunal,  and  pur- 
suing them  to  final  judgment  on  behalf  of  the- 
state  or  government  as  by  indictment  or  in- 
formation." The  reasoning  of  decided  cases, 
involving  differing  states  of  fact  leads  to- 
the  same  conclusion.  Choen  v.  State,  85  Ind. 
209;  Montana  v.  Harding,  6  Mont  323.  iZ 
Pac.  750;  State  ex  rel.  Nolan  v.  District 
Court,  22  Mont  25,  55  Pac.  016,  9ia 

The  remark  of  Mr.  Jnstlce  Valentine  in 
State  V.  Xulf,  quoted  above,  was  made  with- 
out attention  having  been  called  to  this  pow- 
er of  the  Attorney  General.  The  court  was 
not  then  considering,  and  did  not  pretend  to- 
decide,  the  question  now  uuder  discussion. 
Certainly  it  was  not  the  Intention  of  the 
court  to  nullify,  by  that  decision,  the  statute 
which  gives  the  attorney  general  the  right 
to  prosecute  whenever  re(iuired  by  the  gov- 
ernor or  either  branch  of  the  Legislature  to- 
do  so. 

Time  has  abated  nothing  from  the  strength 
of  purpose  indicated  by  the  words  of  the 
statute  under  consideration.  Indeed,  the 
power  of  the  Attorney  General  In  our  polit- 
ical system  has  subsequently  been  enlarged, 
and  he  may  now,  upon  his  own  motion,  un- 
dertake the  enforcement  of  the  prohibitory 
liquor  law  In  any  county  of  the  state,  if  the 
county  attorney  Is  unable  or  neglects  to  do 
so,  and  to  that  end  may  perform  any  act 
which  the  county  attorney  may  perform. 
What  if  any,  common-law  powers  he  may 
possess,  it  is  not  necessary,  In  view  of  the 
statute,  to  determine. 

The  indletnient  was  signed  by  an  attorney 
who  was  by  law  authorized  to  sign  indict- 
ments in  Wyandotte  county,  and  It  should 
not  have  been  quashed  upon  any  one  of  the 
first  three  grounds  stated  in  the  motion  to 
quash. 

In  the  brief  for  the  defendant  It  is  urged 
that  the  indictment  was  insufficient  because 
the  authority  of  the  Attorney  General  to  sign 
it  was  not  stated.  The  motion  to  quash  does 
not  raise  this  question,  but  the  Attorney  Gen- 
eral argues  it  as  if  it  were  a  matter  in  dis- 
pute before  the  district  court.  Therefore,  it 
is  proper  to  say  that  the  signature  was  suffi- 
cient. The  district  court  was  obliged  to  take 
judicial  notice  of  the  official  character  and 
identity  of  the  Attorney  General,  and  of 
the  executive  requirement  upon  him  to  ap- 
pear and  prosecute.  The  action  of  the  Gov- 
ernor was  a  matter  of  court  cognizance,  and 
not  a  matter  for  the  Indictment  to  express. 
The  Attorney  General  was  no  more  required 
to  indicate  that  he  was  acting  under  an  ex- 
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ecntlve  order  than  the  county  attorney  l8  re- 
quired to  refer  to  the  fact  of  his  election,  the 
taking  of  his  oath,  and  the  filing  of  his  bond. 
Having  authority  to  sign  the  indictment,  the 
Attorney  General  did  all  the  statute  requires 
when  he  signed  It.  State  v.  Nulf,  15  Kan. 
404:  State  r.  Tannahill,  4  Kan.  117;  State 
V.  Kinney,  81  Mo.  101;  Choen  v.  State,  85 
Ind.  209 ;   10  Enc.  PI.  &  Pr.  448. 

The  act  charged  against  the  defendant  In 
the  body  of  the  indictment  Is  the  solicitation 
of  a  bribe.  The  Legislature  has  not  seen  fit 
to  make  the  solicitation  of  a  bribe  punish- 
able in  express  terms,  and  the  question  is  If 
the  same  end  may  be  reached  through  the 
statute  relating  to  attempts.  In  the  light  of 
the  history  of  the  legislation  of  this  state 
concerning  bribery,  the  omission  from  the 
statute  may  well  be  regarded  as  conclusive. 
The  subject  is  an  old  one.  When  the  aged 
Samuel  was  testifying  his  integrity,  he  said: 
■"Whose  ox  have  I  taken?  or  whose  ass  have 
I  taken?  or  whom  have  I  defrauded?  whom 
have  I  oppressed?  or  of  whose  hand  have  I 
received  any  bribe  to  blind  mine  eyes  there- 
with? and  1  will  restore  It  you."  Isaiah  ac- 
corded the  privileges  of  the  godly  to  him 
"that  shaketh  his  hands  from  holding  of 
bribes,"  and  David  sang  of  a  separation  of 
life  and  soul  from  those  whose  "right  hand 
Is  full  of  bribes."  The  governments  of  all 
the  civilized  peoples  which  have  arisen  since 
those  ancient  days  have  struggled  with  the 
problem.  Previous  to  the  year  18C0  receiv- 
ing a  bribe  was  a  crime  in  this  state.  By 
chapter  43,  p.  128,  of  the  Laws  of  that  year 
the  Legislature  repealed  all  sections  of  the 
bribery  statute  then  in  force,  so  far  as  they 
related  to  bribe  takers.  For  a  period  of  2C 
years  following  this  repeal,  officers  who  re- 
ceived rewards  for  official  conduct  were  not 
amenable  to  criminal  punishment  at  all  for 
their  corrupt  acts.  In  1805  the  matter  again 
became  the  subject  of  legislative  cognizance, 
and  the  present  law  was  enacted,  providing 
as  follows:  "Any  officer  of  the  state  or  of 
any  county,  city,  district  or  township,  after 
his  election  or  appointment,  and  either  before 
or  after  he  shall  have  qualified,  or  entered 
upon  his  official  duties,  who  shall  accept  or 
receive  any  money  or  the  loan  of  any  money, 
or  any  real  or  personal  projjcrty,  or  any  pe- 
cuniary or  other  personal  advantage,  pres- 
ent or  prospective,  under  any  agreement  or 
understanding  that  bis  vote,  opinion.  Judg- 
ment or  action  shall  be  thereby  Influenced,  or 
as  a  reward  for  having  given  or  withheld  any 
vote,  opinion,  or  Judgment,  in  any  matter  be- 
fore him  In  his  official  capacity,  or  having 
wrongfully  done  or  admitted  to  do  any  offi- 
cial act,  shall  be  punished  by  a  fine  of  not 
less  than  two  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  for 
not  less  than  one  year  nor  more  than  seven 
years  in  tlie  penitentiary  at  hard  labor,  or 
by  both  such  fine  and  Imprisonment,  at  the 
discretion  of  the  court."  Gen.  St.  1001,  f 
2212.    The  statutes  of  many  states  by  ex- 


press provision  punish  the  soHcttatlon  of 
bribes.  The  statute  of  this  state  In  force  In 
1895  relating  to  the  giving  of  bribes  devoted 
a  separate  section  to  offering  or  attempting 
to  bribe.  The  appearance  in  the  new  law  of 
an  analogous  section  relating  to  soliciting  or 
attempting  to  secure  a  bribe  might  well  have 
been  anticipated,  but  nothing  of  the  kind  was 
Inserted.  Presumably  the  Legislature  ex- 
pressed Itself  fully,  and  did  not  Intend  to 
punish  a  solicitor  unless  he  actually  received 
the  bribe.  The  spectacle  of  a  public  officer 
soliciting  his  own  purchase  Is  so  disgusting 
that  the  subjec-t  scarcely  could  have  escaped 
the  legislative  attention.  But  many  practical 
considerations  are  involved  in  the  detection 
and  punishment  of  bribery.  Ordinarily,  dis- 
closure must  come  from  one  or  the  other 
of  the  participants  In  the  despicable  business. 
Solicitation,  however.  Is  extremely  rare  com- 
pared with  offers  to  corrupt,  and  the  same 
policy  which  so  long  exempted  the  bribe 
taker  altogether  may  have  been  deemed 
wisest  in  regard  to  solicitation.  In  any 
event,  this  court  should  not  be  called  upon 
to  outstrip  the  Legislature  and  by  construc- 
tion invent  a  crime  which,  with  many  prece- 
dents before  them,  the  lawmakers  might  have 
delineated  in  a  few  words  while  engaged  In 
the  work  of  remodeling  the  bribery  law. 

Aside  from  these  considerations,  the  court 
is  of  the  opinion  that  the  solicitation  of  a 
bribe  is  not  an  attempt  to  accept  or  receive 
a  l)rll)e  within  the  meaning  of  the  statute 
relating  to  attempts.  That  statute  reads: 
"Every  person  who  shall  attempt  to  com- 
mit an  offense  prohibited  by  law,  and  In 
such  attempt  shall  do  any  act  toward  the 
coninilsslon  of  such  offense  but  shall  fall 
in  the  perpetration  thereof,  or  shall  be  pre- 
vented or  Intercepted  In  executing  the  same, 
upon  conviction  thereof,  shall,  in  cases  where 
no  provision  is  made  by  law  for  the  punish- 
ment of  such  attempt,  be  punished  as  fol- 
lows."   Gen.  St.  1901,  $  2284. 

In  determining  whether  certain  conduct 
was  punishable  criminally  at  common  law, 
English  Judges  have  frequently  made  the 
statement  that  soliciting  Is  an  act  done 
which  in  Itself  is  sufficient,  when  coupled 
with  wrongful  intent,  to  constitute  a  crime. 
In  discussing  the  subject,  the  word  "solicit" 
has  been  used  in  the  same  connection  with 
words  like  "incite,"  "endeavor,"  and  "at- 
tempt," but  the  purpose  in  view  has  been 
to  show  that  solicitation  in  Itself  embodied 
the  elements  of  an  Independent  crime,  and 
not  to  discriminate  It  as  an  ineffecthal  at- 
tempt to  commit  another  crime  In  the  sense 
of  our  statute.  This  is  plain  from  a  critical 
reading  of  the  leading  case  of  Rex  v.  Illg- 
gins,  2  East,  5.  The  headnote  accurately  ex- 
presses the  conclusion  of  the  judges,  as  fol- 
lows: "To  solicit  a  servant  to  steal  his  mas- 
ter's goods  is  a  misdemeanor,  though  It  be 
not  charged  in  the  indictment  that  the  serv- 
ant stole  the  goods,  nor  that  any  other  act 
was  done  except  the  soliciting  and  Inciting. 
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And  such  offense  Is  indictable  at  tbe  ses- 
sions, baring  a  tendency  to  a  breach  of  tbe 
peace."  Lord  Kenyon,  C.  J.,  and  Le  Blanc, 
J.,  were  able  to  express  themselves  without 
confusing  attempt  and  solicitation.  Justices 
Grose  and  Lawrence  were  more  discursive, 
and  by  their  language  opened  the  way  to 
much  of  tbe  uncertainty  relating  to  the  law 
of  attempt  In  this  country.  In  bis  work  on 
Criminal  Law,  Mr.  Bisbop  has  evidently 
seized  upon  tbe  words  most  favorable  to  his 
purpose  in  this  and  other  similar  cases,  in 
an  effort,  supported,  however,  by  some  au- 
thority, to  establish  tbe  doctrine  that  solicita- 
tion is  an  attempt.  Tbe  case  of  Heselton 
V.  Lister,  Cooke's  Reports,  88,  Is  cited.  Tbo 
entire  report  of  that  case  is  here  given,  be- 
cause it  is  apparently  referred  to  as  decid- 
ing that  solicitation  is  an  attempt  in  a  brib- 
ery case.  "A  motion  to  Justify  bail  upon 
examination  of  tbe  bail  in  court.  The  plain- 
tiff's attorney  showed  to  the  court  that  the 
same  persons  were  bail  in  another  cause, 
and  represented  that  he  verily  believed  they 
were  very  insufficient,  for  tbe  defendant 
himself  had  told  him  they  were  not  worth 
a  groat.  He  likewise  Informed  the  court 
that  one  Dewell,  a  sheriff's  officer,  had  Just 
then  been  with  him,  and  told  him  If  he 
would  go  out  of  court  tbe  defendant  would 
give  him  half  a  guinea.  Dewell  was  like- 
wise examined  upon  oath,  and  declared  the 
same.  Upon  this  the  court  all  agreed  that 
this  was  an  attempt  In  the  defendant  to 
pervert  Justice,  and  a  notorious  contempt  of 
the  court,  and  committed  him  to  tbe  Fleet 
till  farther  order."  A  number  of  American 
cases  used  as  authority  for  the  proposition 
of  the  same  text  throw  no  more  light  on 
the  subject  than  Rex  v.  Higgins.  The  re- 
porter of  tbe  case  of  the  United  States  v. 
Worrall,  2  Dall.  384,  Fed.  Cas.  No.  16,700, 
1  L.  Ed.  420,  says  the  defendant  in  that  pro- 
ceeding was  charged  with  an  attempt  to 
bribe.  The  Indictment  uses  no  such  lan- 
guage, and  the  only  legal  question  argued 
and  determined  was  if  tbe  courts  of  the 
United  States  had  Jurisdiction  of  common- 
law  offenses,  and  that  question  was  decided 
wrong.  In  tbe  case  of  State  of  Connecticut 
V.  Avery,  7  Conn.  207,  18  Am.  Dec.  105, 
the  sole  question  was  if  the  solicitation  of 
another  to  commit  adultery  was  a  high 
crime  and  mi.sdemeanor  cognizable  by  the 
superior  court,  and  not  if  an  attempt  could 
be  made  out  from  mere  solicitation.  In  the 
case  of  Commonwealth  v.  Harrington,  3  Pick. 
20,  the  headnote  is  accurate,  and  reads:  "Ex- 
citing, encouraging,  and  aiding  a  person  to 
commit  a  misdemeanor  is  of  itself  a  misde- 
meanor." The  same  is  true  of  the  case  of 
Commonwealth  v.  Flagg,  135  Mass.  !iio. 
where  it  Is  said:  "It  is  an  Indictable  of- 
fense at  common  law  for  one  to  counsel 
and  solicit  another  to  commit  a  felony,  al- 
though the  solicitation  is  of  no  effect,  and 
the  crime  counseled  is  not  in  fact  commit- 
ted."   The  citation  of  tbe  case  of  Pennsyl- 


vania T.  Margaret  McGlIl  and  WUllam 
Hoggs,  Addison's  Reports,  21,  to  prove  that 
solicitation  is  equivalent  to  attempt,  is  as- 
tonishing. The  report  is  of  an  occurrence 
in  the  county  court  of  .•Allegheny  county,  and 
reads  thus:  "Indictment  for  a  misdemeanor. 
Boggs  persuaded  McGlU  to  steal,  and  de- 
liver to  him,  a  conveyance^  for  100  acres 
of  land,  executed  by  Henry  Shaver  to  bis 
son  and  daughter.  This  land  was  part  of 
a  larger  tract  of  which  Shaver  liad  been 
possessed  under  a  location  of  a  Virginia 
certificate.  He  Intended  this  100  acres  as 
a  provision  for  bis  two  clilldren,  and,  hav- 
ing sold  the  rest  to  Boggs,  be  conveyed  the 
location  or  certificate  to  him  that  he  migjit 
take  a  patent  for  tbe  whole  in  bis  name,  and 
took  an  article  or  bond  on  Boggs  to  convey 
this  100  acres  to  bis  children  after  be  ob- 
tained tbe  patent  for  tbe  whole.  They  were 
convicted.  Tbe  court  suggested  that  it  might 
be  useful  if  Boggs,  having  the  title  to  this 
land,  should  before  sentence  execute  a  con- 
veyance to  tbe  son  and  daughter  of  Shaver. 
He  did  so,  and  judgment  was  given."  Tbe 
case  of  People  v.  Bush,  4  Hill  (N.  Y.)  133, 
is  tbe  strongest  authority  cited  in  support 
of  tbe  text  referred  to.  Concerning  that 
case,  however,  it  might  be  argued  that  the 
conduct  proceeded  beyond  solicitation.  The 
prisoner,  besides  soliciting  to  arson,  furnisb- 
ed  materials  to  accomplish  the  burning,  and 
was  held  guilty  of  an  attempt  under  a  stat- 
ute similar  to  that  of  this  state.  Tbe  doc- 
trine of  People  V.  Bush  is  repudiated  by  tbe 
Supreme  Court  of  West  Virginia  in  an  able 
and  exhaustive  opinion  in  the  case  of  State 
V.  Bailer,  26  West  Va.  90,  53  Am.  Rep.  CO, 
and.  contrary  to  People  v.  Avery,  the  Su- 
preme Court  of  Washington,  in  a  recent  care- 
fully reasoned  case,  holds  that  "mere  solic- 
itation to  commit  adultery  Is  not  an  attempt 
to  commit  the  crime."  State  v.  Butler,  8 
Wash.  194,  35  Pac.  1093,  25  L.  R.  A.  434> 
40  Am.  St.  Rep.  900.  Appended  to  the  re- 
print of  this  decision  in  25  L.  R.  A.  434, 
is  an  editorial  note  relating  to  the  criminal- 
ity of  solicitation  to  crime  which  is  not  con- 
sunimated.  In  which  many  cases  are  analyz- 
ed and  classified.  Upon  the  branch  of  tbe 
subject  now  under  consideration  the  fol- 
lowing conclusion  is  reached:  "The  authori- 
ties are  not  so  uniform  upon'  the  question 
how  far  solicitation  Is  an  attempt.  But  the 
weight  of  authority  is  in  accord  with  State 
V.  Butler,  that  It  Is  not  an  attempt.  The 
very  definltiton  of  'attempt'  precludes  the  pos- 
sibility of  Its  including  a  mere  solicitation." 
Likewise  In  12  Cyc.  183,  where  numerous  au- 
thorities are  collated,  it  Is  said:  "Some  of 
tbe  courts  have  treated  solicitation  to  com- 
mit a  crime  as  an  attempt  By  tbe  weight 
of  authority,  however,  it  is  not  a  sufficient 
overt  act  to  be  Indictable  as  an  attempt,  but 
must  be  indicted  as  a  distinct  offense."  In 
the  state  of  Illinois  a  statute  (Hurd's  "Rev. 
St.  1903.  c.  ,38,  p.  070,  S  273)  was  enacted 
reading  as  follows:    "Whoever  attempts  to 
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<x>inniit  an  offense  prohibited  hj  law,  and 
does  any  act  toward  It,  but  falls,  or  is  in- 
tercepted or  prevented  In  Its  execution, 
where  no  express  provision  is  made  by  law 
for  the  punishment  of  such  attempt,  shall 
Ite  punished."  In  construing  this  statute, 
the  Supreme  Court  of  that  state  said:  '"The 
words  'whosoever  attempts  to  commit  any 
offense  prohibited  by  law,  and  does  any  act 
towards  It,'  must  be  construed,  in  cases  like 
the  present,  to  mean  a  physical  act,  as  con- 
tradistinguished from  a  verbal  dedaration; 
that  is,  It  must  be  a  step  taken  towards  the 
actual  commission  of  the  offense,  and  not  a 
mere  effort,  by  persuasion,  to  produce  the 
condition  of  mind  essential  to  the  commis- 
sion of  the  offense."  Cox  v.  People,  82  111. 
191,  193.  In  the  case  of  the  State  v.  Har- 
ney, 101  Mo.  470,  14  8.  W.  657,  the  opinion 
reads:  "For  a  man  to  have  sexual  inter- 
course with  a  female  child  under  the  age 
of  twelve  years  is  for  tbat  man  to  be  guilty 
of  rape.  Rev.  St.  1879,  {  1253.  And  the 
law  declares  that  'every  person  who  shall 
attempt  to  commit  an  offense  prohibited  by 
law,  and  in  such  attempt  shall  do  any  act 
towards  the  commission  of  such  offense,  but 
shall  fail  in  the  peri)etration  thereof,  shall 
be  punished,'  etc.  Rev.  St  18T9,  |  1643. 
The  only  charge  that  can  be  evolved  from 
the  verbose  reiterations  of  this  indictment 
is  that  the  defendant  by  verbal  solicitations 
tried  to  obtain  the  consent  of  a  child  under 
the  age  of  twelve  years  to  have  sexual  in- 
tercourse with  him,  and  failed.  However 
despicable  and  deserving  of  punishment  such 
conduct  may  be,  it  falls  short  of  the  criminal 
offense  attempted  to  be  charged,  to  consti- 
tute which  there  must  be  an  actual  attempt 
to  have  intercourse  with  such  child.  So 
long  as  the  evil  purpose  dwells  in  contempla- 
tion only,  it  Is  beyond  the  grasp  of  these 
provisions  of  the  law."  And  in  the  case  of 
Hicks  V.  Commonwealth,  86  Va.  223,  9  S. 
E.  1024,  19  Am.  St.  Rep.  891,  it  is  said:  "The 
act  must  reach  far  enough  toward  the  ac- 
complishment of  the  desired  result  to  amount 
to  the  commencement  of  the  consummation. 
It  must  not  be  merely  preparatory.  In  oth- 
er words,  while  it  need  not  be  the  last  prox- 
imate act  to  the  consummation  of  the  of- 
fense attempted  to  be  perpetrated,  it  must 
approach  sufficiently  near  to  it  to  stand  ei- 
ther as  the  first  or  more  subsequent  step  in 
a  direct  movement  towards  the  commission 
of  the  offense  after  the  preparations  are 
made."  This  court  has  virtually  adopted 
the  restricted  meaning  of  the  word  "at- 
tempt" Indicated  by  these  decisions. 

In  the  case  of  In  re  Lloyd,  Petitioner,  51 
Blan.  501,  302,  33  Pac.  307,  the  position  is 
taken  that  an  attempt  must  involve  an  overt 
act  beyond  solicitation,  and  in  the  case  of 
In  re  Schurman,  Petitioner,  40  Kan.  533, 
542,  20  Pac.  277,  282,  it  is  said:  "If  what  was 
charged  would  naturally  have  resulted  In  In- 
ducing the  company  to  part  with  its  money, 
such  attempt  would  probably  be  an  offense; 


'but  when  between  the  attempt  and  the  exe- 
cution Is  interposed  the  volition  of  an  inde- 
pendent moral  agent,  then,  by  stress  of  the 
definition  Just  given,  an  indictable  attempt 
Is  not  made  out.'  Wharton's  Crim.  Law,  81 
177,  178.'"  In  a  very  recent  case  the  Supreme 
Court  of  Michigan  admitted  the  principle  an- 
nounced by  Dr.  Wharton  to  be  applicable  to 
the  crime  of  l>rlbery,  and  held  the  solicita- 
tion of  a  bribe  to  be  punishable,  not  as  an 
attempt,  but  as  an  Independent  common-law 
crime.  "It  is  strenuously  contended  that  the 
indictment  charges  no  offense  known  to  the 
laws  of  this  state.  It  is  conceded  by  the 
learned  counsel  for  the  state  that  there  is  no 
statute  defining  the  offense  set  out  in  the 
indictment,  but  it  is  contended  that  the  case 
falls  within  the  statute  (Comp.  Laws,  8  11>- 
795)  providing  for  the  punishment  of  offenses 
indictable  at  the  common  law.  In  other 
words,  it  is  claimed  that  the  indictment  sets 
out  an  offense  at  tlie  common  law.  Respond- 
ent's counsel  assert  that  solicitation  to  C(Mn- 
mit  a  crime  is  not  indictable  when  th^e  is 
interposed  between  a  solicitation  on  the  one 
hand  and  the  proposed  Illegal  act  on  the 
other  the  resisting  will  of  anoth«  person, 
which  other  person  refuses  assent  and  co- 
<q>eration;  citing,  among  other  cases,  Mc- 
Dade  v.  People,  29  Mich.  50,  and  Smith  v. 
Commonwealth,  54  Pa.  209,  93  A,m.  Dec.  686. 
It  may  be  accurate  to  say  that  what  is  treat- 
ed in  the  law  as  an  attempt  to  commit  a 
crime  Is  not  complete  where  there  is  inter- 
posed between  tlie  solicitor  and  the  consum- 
mation of  the  completed  offense  the  resisting 
will  of  the  one  whom  the  solicitor  seeks  to 
employ  as  the  active  agent.  But  to  say  that 
a  solicitation  may  not  amount  to  an  offense 
under  these  circumstances  is  to  deny  that  a 
bollcitatlon  to  commit  a  felony  is  punish- 
able at  the  common  law  as  a  substantive 
and  completed  offense."  People  v.  Hammond 
(Mich.)  93  N.  W.  1084.  The  inference  from 
this  decision  is  that  soliciting  a  bribe  would 
not  be  punishable  in  Michigan  except  for  the 
statute  recognizing  common-law  offenses. 
That  it  is  not  punishable  In  Texas  appears 
from  the  case  of  Hutchinson  v.  The  State,  30 
Tex.  293,  in  which  It  is  said:  "The  Indict- 
ment was  drawn  under  article  1870,  Pas- 
chal's  Digest,  and  the  pleader  attempted  to 
charge  the  defendant  with  accepting  a  bribe; 
but  the  indictment  wholly  fails  to  make  any 
such  charge  specifically,  and  only  charges 
him  with  offering  to  receive  a  bribe.  This  is 
not  an  offense  punishable  as  a  crime  under 
the  law."  There  are  no  common-law  of- 
fenses In  this  state,  and  there  can  be  no  con- 
victions in  this  state  except  for  such  crimes 
as  are  defined  by  statute.  The  State  v. 
Young,  53  Kan.  349,  40  Pac.  659. 

In  harmony  with  what  is  undoubtedly  the 
modern  trend  of  the  law,  this  court  is  con- 
strained to  hold  that  so  long  as  the  will  of 
the  person  solicited  is  opposed  to  the  corrupt 
conduct  there  can  be  no  attempt.  In  the  legal 
sense,  to  accept  or  receive  a  bribe.    After  a 
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winingness  of  mind  on  the  part  of  both  par- 
ticipants has  been  established,  the  matter  of 
giving  and  receiving  the  bribe  money  or  oth- 
er pecuniary  or  personal  advantage  must 
still  be  accomplished.  That  transaction  may 
be  very  simple  or  very  complex,  and  the 
room  for  attempt  may  be  very  vfide  or  very 
narrow,  but,  until  it  is  Anally  undertaken 
and  some  act  done,  the  stage  of  attempt  has 
not  been  entered  upon.  The  remarks  of  the 
Supreme  Court  of  Maryland  In  an  opinion 
denying  that  solicitation  constitutes  an  at- 
tempt are  pertinent  to  this  case:  "Certainly 
it  would  be  a  great  public  calamity  to  invent 
crimes  by  subtle,  ingenious,  and  astute  de- 
duction. In  all  free  countries  the  criminal 
law  ought  to  be  plain,  perspicuous,  and  easi- 
ly apprehended  by  the  common  intelligence 
of  the  community.  It  is  the  essence  of  cru- 
elty and  injustice  to  punish  men  for  acts 
which  can  be  construed  to  be  crimes  only  by 
the  application  of  artificial  principles  ac- 
cording to  a  mode  of  disquisition  unknown 
in  the  ordinary  business  and  pursuits  of  life. 
The  Legislature,  with  ample  power  over  the 
whole  subject,  determined  what  offenses 
should  be  punished.  If  It  had  desired  that 
other  actions  of  a  cognate  character  should 
become  penal,  it  would  have  so  enacted.  It 
is  the  duty  of  the  courts  to  interpret  and  ad- 
minister the  legislative  will,  but  in  cases  of 
criminal  cognizance  they  must  resolutely  de- 
termine never  to  exceed  It.  *  •  *  The 
law  would  not  be  a  practical  system  if  it  did 
not  define  with  precision  the  nature  and  elr- 
cnnistances  of  the  attempts  which  are  crim- 
inal, and  determine  what  acts  ai-e  necessary 
to  make  the  attempt  a  substantive  offense. 
In  our  Judgment  it  has  done  so,  and  not  left 
us  to  grope  after  results  under  the  guidance 
of  vague  general  expressions."  Lamb  v. 
State.  67  Md.  524,  10  Atl.  208.  298. 

The  indictment  was  properly  quashed  up- 
on the  last  ground  stated  in  the  motion,  and 
the  Judgment  of  the  distrirt  court  is  afflrm- 
ed.    All  the  Justices  concurring. 


STATE  V.  .TOTINSON. 
(Supreme  Court  of  Kansas.     Feb.  11,  1005.) 

ASSAUI-T— INFORMATION— CONTINUANCE  —   DTT- 
PLICirr— PLEA  IN   ABATEMENT. 

1.  An  infonnation  charging  that  an  as-sanlt 
was  made  with  "knives  and  club.s"  was  amend- 
ed by  permission  of  the  court,  before  the  defend- 
ant plfcaded,  by  adding  "and  an  umbrella." 
JjfeUl.  that  such  amendment  is  authorized  by 
section  72,  Code  Cr.  Proc. 

2.  A  statement  in  an  affidavit  for  continuances 
that  due  diligence  has  been  used  to  obtain  the 
evidence  is  not  such  a  showing  as  is  i-equired 
by  the  statute.  Facts  must  b«  shown,  and  not 
conclusions  stated. 

3.  An  information  charged  that  the  defendant 
made  an  assault  upon  two  named  persons  "with 
certain  deadly  weapons,  to  wit,  larjse-bladed 
knives  and  clnlw  and  an  nmbrella,"  with  an  in- 
tent the  said  persons  to  kill  and  murder.  Held, 
that  but  ore  oPTeiise  was  thereby  charged. 

4.  An  assault  committed   upon  two  or  more 


persons  at  the  same  time,  by  the  same  act,  with 
the  same  intent,  constitutes  bat  one  crime,  and 
an  indictment  charging  such  assault  is  not  sub- 
ject to  a  motion  to  quash  because  of  duplicity 
or  to  separately  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {  392.] 

5.  The  names  "Bert"  and  '"Bnrt"  are  idem 
sonans. 

6.  A  preliminary  examination  was  had  upon 
a   warrant   changing  a   felonious   assault   upon 

Bert.     Tlie  information  thereafter  filed 

in  the  district  court  charged  that  the  assault 
was  made  upon  Joseph  Burt.  Held,  that  a  plea 
in  abatement  because  the  defendant  had  had  no 
preliminary  examination  was  properly  overruled. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shawnee 
County;    Z.  T.  Hazen,  Judge. 

Joe  Johnson  was  convicted  of  assault,  and 
appeals.    Affirmed. 

Galen  Nichols,  for  appellant.  C.  C.  Cole- 
man, Atty.  Gen.,  and  Otis  E.  Hungate,  for 
the  State. 

CUNNINGHAM,  J.  This  Is  the  appeal  of 
Joe  Johnson  from  a  Judgment  of  the  di.strict 
court  of  Shawnee  county  sentencing  him  to 
the  penitentiary  upon  a  charge  of  having 
committed  an  assault  upon  two  named  per- 
sons with  deadly  weaiwns  with  intent  to 
kill.  He  was  charged  with  two  others,  but 
tried  separately.  The  material  assignments 
of  error  will  be  discussed  in  their  order. 

1.  The  preliminary  examination  was  had 
upon  a  warrant  charging  that  the  assault 
was  committed  "with  certain  deadly  vreap- 
ons,  to  wit,  large-bladed  knives  and  clubs." 
The  information  filed  in  the  district  court 
use«l  the  same  terms.  When  the  case  was 
called  for  trial  in  the  district  court  the 
state  asked  and  was  given  permission  to 
amend  the  information  by  adding  after  the 
word  "clubs"  the  words  "and  an  umbrella," 
so  that  the  Information  then  charged  the 
assault  to  have  been  made  "with  large- 
bladed  knives  and  clubs  and  an  umbrella." 
To  the  making  of  this  amendment  the  de- 
fendant objected,  because  it  would  change 
the  substance  of  the  charge  made  against 
him.  We  find  ample  authority  in  section  72 
in  the  Code  of  Criminal  Procedure  for  the 
makiug  of  the  amendment,  and,  as  it  was 
done  before  he  was  called  upon  to  plead, 
it  might  well  have  been  made  even  without 
the  permission  of  the  court. 

2.  Thereafter  the  defendant  filed  his  mo- 
tion for  a  continuance.  This  continuance 
was  not  asked  for  the  reason  that  he  had 
been  prejudiced  by  the  making  of  the  amend- 
ment, but  because  of  the  absence  of  certain 
witnesses.  An  affidavit  in  support  of  this 
motion,  setting  out  what  one  of  the  witness- 
es would  testify  to,  was  permitted  by  the 
state  to  be  read  as  the  deposition  of  that 
witness.  The  motion  was  denied  as  to  the 
other  witness.  No  diligence  was  shown  to 
have  been  used  to  obtain  the  required  testi- 
mony. The  affidavit  stated  that  the  affiant 
"has  used  due  diligence  to  obtain  the  evl- 
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deuce."  This  statement  Is  iosnfflcient.  The 
statute  requires  the  affidavit  to  show  that 
due  diligence  has  been  qsed.  Section  317, 
Code  Civ.  Proc.  A  statement  to  that  ef- 
fect Is  not  a  showing.  The  affidavit  fur- 
ther showed  that  the  witness  bad  been  in 
the  city  of  Topeka  the  day  before,  and  that 
affiant  had  no  linowledge  or  suspicion  that 
she  Intended  to  leave  the  county  or  state; 
that  he  bad  hunted  for  ber  at  her  last  place 
of  residence  and  at  other  places,  but  had 
been  unable  to  find  ber,  and  was  informed 
she  had  gone  to  Kansas  City,  Mo.  All  of 
this  failed  to  show  the  required  diligence. 
Due  diligence  would  have  suggested  the  is- 
suance of  a  subpoena  in  proper  time.  State 
V.  Barker,  43  Kan.  262,  23  Pac.  575.  It 
does  not  appear  tiiat  he  had  even  the  prom- 
ise of  the  witness  to  attend  the  trial.  Tbe 
district  court  did  not  abuse  its  discretion  in 
refusing  a  continuance  upon  the  showing 
made. 

3.  Complaint  is  made  of  tbe  overruling  of 
defendant's  motion  to  quash  the  information.  | 
Tbe  two  reasons  which  were  assigned  in  { 
this  motion  and  now  contended  for  are  as  j 
follows:  "Because  said  information  con- 
tains two  separate  and  distinct  offenses  al- 
leged in  one  count,  to  wit:  Tbe  offense  of 
making  an  assault  with  a  deadly  weapon 
with  intent  to  kill  W.  T.  Sanford,  and  the 
further  and  separate  offense  of  making  an 
assault  with  a  deadly  weapon  with  intent 
to  kill  one  Joseph  Burt,  and  these  defendants 
and  each  of  them  do  not  know  which  offense 
they  may  be  required  to  defend  against. 
Because  said  information  is  bad  for  du- 
plicity, in  that  it  charges  two  distinct  felo- 
nies in  one  count."  This  calls  upon  us  to 
examine  the  information,  which  is,  omitting 
the  more  formal  parts,  as  follows:  "That 
Thomas  Phillips,  Joseph  Johnson,  and  Da- 
vid Brown,  at  the  coimty  of  Shawnee,  in 
the  state  of  Kansas  as  aforesaid,  and  within 

the  Jurisdiction  of  this  court,  on  the 

day  of  April,  1904,  did  then  and  there  un- 
lawfully, feloniously,  willfully,  on  purpose, 
and  of  their  delil>erate  and  premeditated 
malice  aforethought  make  an  assault  in  and 
upon  one  W.  T.  Sanford  and  Joseph  Burt, 
"With  certain  deadly  weapons,  to  wit,  large- 
bladed  knives  and  clubs  and  an  umbrella, 
which  said  knives  and  clubs  and  an  um- 
brella tbe  said  defendants  then  and  there  In 
tbelr  bands  had  and  held,  with  the  intent 
then  and  there  in  so  doing  the  said  W.  T. 
Sanford  and  Joseph  Burt  unlawfully,  felo- 
niously, willfully,  on  purpose,  and  of  their 
deliberate  and  premeditated  malice  afore- 
thought to  kill  and  murder.  And  they,  the 
said  defendants,  Thomas  Phillips,  Joseph 
Johnson,  and  David  Brown,  with  the  said 
knives  and  clubs  and  an  umbrella,  which 
they  then  and  there  in  their  hands  had  and 
held  as  aforesaid,  did  then  and  there  unlaw- 
fully, feloniously,  willfully,  on  purpose,  and 
of  their  deliberate  and  premeditated  malice 
aforethought   strike,   beat,   bruise,   and  cut 


them,  tbe  said  W.  T.  Sanford  and  Joseph 
3urt,  indicting  certain  serious  and  danger- 
ous wounds  upon  the  bodies  of  the  said  W. 
T.  Sanford  and  Joseph  Burt,  with  tbe  Intent 
then  and  there  in  so  doing  the  said  W.  T. 
Sanford  and  Joseph  Burt  unlawfully,  feloni- 
ously, willfully,  on  purpose,  and  of  their 
deliberate  and  premeditated  malice  afore- 
thought to  kill  and  murder;  contrary  to  tbe 
statutes  in  such  case  made  and  provided, 
and  against  tbe  peace  and  dignity  of  the 
state  of  Kansas."  The  argument  Is  that  two 
offenses  are  here  charged,  to  wit,  an  assault 
upon  Sanford  and  an  assault  upon  Burt,  and 
our  attention  is  called  to  tbe  section  of  the 
crimes  act  (secUon  38)  Oea  St  1901,  §  2023, 
under  which  the  information  is  drawn, 
which  provides  that  "every  person  who  shall 
on  purpose  and  of  malice  aforethought  shoot 
at  or  stab  another  or  assault  or  beat  anoth- 
er with  intent  to  lilll,"  etc.,  shall  be  guilty, 
and  that,  inasmuch  as  tbe  word  "another" 
is  therein  used,  that  if  the  crime  charged 
is  an  assault  upon  two  others,  the  one  so 
assaulting  would  be  guilty  of  two  crimes  in- 
stead of  one,  and  should  be  charged  in  two 
counts.  The  record  before  us  does  not  con- 
tain the  evidence  nor  tbe  instructions  of 
the  court;  therefore  we  are  wholly  unin- 
formed as  to  the  character  of  the  proof  or 
the  theory  of  tbe  trial.  Our  attention  is 
confined  to  tbe  charge  made  in  the  informa- 
tion, which  is  that  with  a  single  intent,  to 
wit,  to  kill  and  murder  Sanford  and  Burt, 
the  defendant  committed  the  single  act,  to 
vrlt,  made  an  assault  upon  these  men  with 
certain  deadly  weapons.  May  not  this  be 
true?  May  not  a  person  entertain  at  a  given 
time  an  intent  by  one  felonious  act  to  Idll 
several  persons,  and  in  furtherance  of  that 
intent  employ  one  act  to  accomplish  it? 
Might  not  the  def eudant  here  have  used  a 
gun  or  a  deadly  bomb  intending  to  murdei 
the  two  named  persons,  or  even  more,  at 
tbe  same  time?  We  tbink  it  clear  that  this 
might  have  been.  But  It  is  urged  that,  inas- 
much as  it  Is  charged  that  the  assault  was 
made  with  "knives,  clubs,  and  an  umbrella," 
in  tbe  nature  of  things  tbe  assault  must 
have  been  made  upon  one  at  a  time.  This 
does  not  follow.  It  is  easily  conceivable 
that  the  position  of  two  might  have  been 
such  tliat  both  could  receive  a  fatal  stroke 
at  one  time  from  the  named  weapons.  This 
view  is  well  sustained  by  the  authorities 
"A  battery  or  murder  of  two  or  more  per- 
sons may  be  alleged  in  one  count.  We  have 
some  authority  contrary  to  this,  but,  by 
reason  and  the  better  decisions,  certainly  if 
one  bullet,  or  one  blow,  or  one  wrongful  im- 
pulse of  any  Itind,  or  probably  one  transac- 
tion, results  in  the  injury  or  death  of  two  or 
more  persons,  all  may  be  alleged  in  one 
count  as  one  offense.  Where  two,  with  in- 
tent to  murder,  commit  a  Joint  assault,  the 
one  with  a  knife  and  one  with  a  gun,  they 
may  be  Jointly  held  in  one  count.  And  if 
a  man  shoots  at  two,  meaning  to  kill  one,  but 
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regardless  which,  a  single  count  may  con- 
tain the  full  accusation."  1  Bish.  New  Crim. 
Proc.  §  5.  The  principle  here  Involved  Is  dis- 
cussed at  length  and  a  large  number  of  au- 
thorities cited  In  The  State  v.  Colgate,  31 
Kan.  511,  3  Pac.  346,  47  Am.  Rep.  507. 

The  appellant  directs  our  attention  to  a 
number  of  Kansas  decisions  to  the  effect 
that  two  or  more  offenses  may  not  be  Join- 
ed In  one  count  of  an  Information.  This  is 
hornbook  law,  but  does  not  reach  the  ques- 
tion here.  There  were  not  two  offenses 
charged  in  the  information  under  considera- 
tion. As  we  have  already  said,  as  charged 
the  Intent  was  single,  and  the  act  but  one. 

4.  A  plea  In  abatement  was  filed  and  over- 
ruled. It  Is  claimed  that  this  action  was 
«rroueous.  It  was  based  on  the  claim  that 
no  preliminary  examination  had  ever  been 
given  the  defendant.  The  real  reason  of 
the  plea,  however,  is  that  in  the  complaint 
upon  which  the  defendant  was  arrested  and 
the  warrant  upon  which  the  preliminary  ex- 
amination was  had  the  charge  was  that  the 
assault  was  made  upon  W.  T.  Sanford  and 

" Bert,"  and  the  question  is  whether 

a  preliminary  examination  for  having  as- 
saulted " Bert"  will  sustain  an  In- 
formation and  warrant  a  trial  thereon  for 
having  assaulted  "Joseph  Burt"  The  ap- 
pellant claims  that,  while  the  surnames  may 
be  idem  sonans.  the  omission  of  the  Chris- 
tian name  renders  the  identity  of  the  per- 
son 80  uncertain  as  to  amount  to  a  misde- 
scription. If  not  to  an  entire  want  of  de- 
scription. We  think  that  the  previous  deci- 
sions of  this  court,  in  connection  with  the 
provisions  of  our  statute,  settle  the  ques- 
tion against  this  claim.  We  are  required  by 
section  293,  Code  Cr.  Proc.  (section  5731. 
Oen.  St.  1001),  in  a  proceeding  like  this  to 
"give  Judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  par- 
ties." We  find  by  reference  to  the  record 
showing  the  proceedings  bad  upon  the  pre- 
liminary examination  that  Joseph  Burt  was 
used  as  a  witness;  that  no  objection  was 
then  made  to  the  omission  of  the  Christian 
name  from  the  complaint  or  warrant.  It 
seems,  therefore,  that  the  defendant  was 
then  satisfied  to  proceed  with  the  Investiga- 
tion of  the  charge  that  he  had  assaulted 

Bert    We   are   unable   to   perceive 

how  the  defendant  could  have  been  In  any 
wise  prejudiced  by  the  omission  of  the  Chris- 
tian name  or  the  misspelling  of  the  surname; 
especially  in  the  absence  of  any  suggestion 
on  bis  part  that  the  Christian  name  should 
be  supplied.  The  main  object  in  giving  the 
name  of  a  party  assaulted  is  to  so  describe 
the  crime  charged  as  that  the  record  of  the 
trial  may  prove  a  bar  to  another  prosecu- 
tion. That  "Bert"  and  "Burt"  are  idem 
M>nans  cannot  be  denied  (Cochran  v.  Atchi- 


son, 27  Kan.  728;  Rowe  v.  Palmer,  29  Kan. 
337;  The  State  v.  Witt,  34  Kan.  488,  8  Pac. 
769;  The  State  v.  Falk,  46  Kan.  498,  26 
Pac.  1023;  Bank  v.  Kuhnle,  150  Kan.  420, 
31  Pac.  1057,  34  Am.  St.  Rep.  129;  Sparks 
V.  Spari£8,  61  Kan.  195,  32  Pac.  892);  for 
"names  are  said  to  be  Idem  sonans  If  tbe 
attentive  ear  finds  difficulty  In  distinguish- 
ing them  when  pronounced,  or  if  a  long- 
continued  use,  as  by  corruption  or  abbrevia- 
tion, made  tbem  identical  in  pronunciation. 
Wrongly  spelling  names  which  are  idem 
sonans  is  an  immaterial  variance."  15  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  916.  The  vari- 
ance in  the  spelling  of  the  name  was  entire- 
ly immaterial.  No  difference  in  their  sound 
can  be  detected.  Neither  was  the  omission 
of  the  Christian  name  such  an  irregularity 
as  would  render  nugatory  the  preliminary 
examination.  The  substantial  rights  of  the 
appellant  were  not  affected  thereby.  He 
was  content  to  let  the  preliminary  examina- 
tion proceed  without  objection  because  of 
this  omission.  It  was  held  by  this  court  in 
The  State  v.  Bailey,  32  Kan.  83,  8  Paa  769: 
"All  that  is  necessary  is  that  the  defendant 
should  be  given  a  fair  opportunity  to  know 
by  a  proffered  preliminary  examination  the 
general  character  and  outline  of  the  offente 
charged  against  him;  and  it  Is  not  neces- 
sary that  all  the  details  and  technical  aver- 
ments required  In  an  information  should 
be  set  forth  in  the  papers  used  on  the  pre- 
liminary examination,  and  the  defendant 
should  take  notice  from  the  evidence  intro- 
duced by  the  state  on  the  preliminary  ex- 
amination as  well  as  from  the  papers  in  the 
case  of  the  nature  and  character  of  the  of- 
fense charged  against  him."  See,  also.  The 
State  V.  Tennlson,  30  Kan.  726,  18  Pac.  948; 
The  State  v.  Reedy,  44  Kan.  190,  24  Pac. 
6*;;  The  State  v.  Geer,  48  Kan.  754,  30  Pac. 
236;  The  State  v.  Aldrlcb.  50  Kan.  668,  32 
Pac.  408:  The  State  v.  Smith,  57  Kan.  673. 
47  Pac.  541. 

5.  The  appellant  farther  Insists  that  he 
was  entitled  to  a  Jury  for  the  trial  of  bis 
plea  in  abatement.  Generally,  where  ques- 
tions of  fact  are  involved  In  the  investiga- 
tion of  such  a  plea,  a  Jury  trial  Is  a  matter 
of  right  Here,  however,  the  appellant  in 
open  court  said,  "We  submit  this  matter  on 
tbe  affidavit  and  the  Judicial  knowledge 
which  the  court  takea  of  the  papers  and 
flies  In  the  case."  And  it  was  only  after 
tbe  court  bad  announced  that  the  plea  in 
abatement  was  overruled  that  a  Jury  was 
demanded  to  try  the  issue.  Farther  than 
this,  the  issue  here  raised  was  clearly  one 
of  law  and  not  of  fact  In  either  view  the 
court  was  Justified  In  refusing  to  submit 
the  question  to  a  Jury. 

Finding  no  error,  we  affirm  the  Judgment 
of  the  court  below.  All  the  Justices  con- 
curring. 
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BAILEX,  Governor,  t.  KBIiLT,  State  Trea«- 

nrer. 

(Supreme  Court  of  Kansas.    Feb.  11,  1905.) 

BXECUTIVE  BE81DBNCE— APPROPRIATION  —  COS- 
BTITUTIONAI.  LAW. 

1.  The  act  of  1903  (Laws  1903,  p.  14,  c.  13) 
appropriating  money  for  maintaining  the  execu- 
tive residence  does  not  authorize  the  employment 
of  any  part  of  the  sum  so  appropriated  for  the 
purchase  of  provisions  to  be  used  there.  If 
given  such  construction,  the  act  would_  to  that 
extent  be  in  contravention  of  the  constitutional 
prohibition  against  increasing  the  compensation 
of  tlie  Governor  during  bis  term  of  oifice,  and 
therefore  voW. 

(Syllabus  by  the  Court) 

Action  by  W.  J.  Bailey,  as  governor,  for  a 
writ  of  mandamus  to  T.  T.  Kelly,  State 
Treasurer.    Writ  denied. 

Loomis,  Blair  &  Scandrett  and  Frank  Doe- 
ter,  for  plaintiff.  Gleed.  Ware  &  Gleed  and 
F.  Dumoat  Smitb,  for  defendant 

MASON,  J.  Tbls  is  an  original  proceeding 
In  mandamus,  brought  to  require  the  State 
Treasurer  to  countersign  a  warrant  for  $162.- 
89  issued  by  the  Auditor  of  SUte.  It  in- 
volves the  construction  of  the  statutes  relat- 
ing to  the  residence  provided  by  the  state 
for  the  use  of  the  Governor.  The  act  of 
1903  (section  1,  c  13,  p.  14,  Laws  1903) 
making  provision  for  the  ordinary  expenses 
of  the  executive  and  judicial  departments  of 
the  state  government  included  in  the 
amounts  appropriated  to  the  Governor  an 
item  of  $2,000  for  each  of  the  two  years  end- 
ing January  1,  1904,  and  January  1,  1905,  the 
purpose  of  which  was  indicated  by  the  mere 
phrase  "maintaining  executive  residence," 
unaccompanied  by  any  words  of  enlarge- 
ment, limitation,  or  explanation.  It  appears 
from  tlie  pleadings,  evidence,  and  agreed 
facts  that  the  greater  part  of  the  amount  so 
appropriated  was  expended,  under  the  direc- 
tion of  the  Governor,  In  providing  for  light- 
ing and  beating  the  executive  residence,  for 
household  service,  repairs,  and  like  matters, 
and  in  adding  to  its  permanent  equipment  of 
furniture  and  utensils.  During  the  period 
Indicated,  its  occupants  entertained  guests 
upon  public,  semipublic.  and  other  occasions, 
in  the  spirit  of  official  hospitality  deemed 
to  be  In  keeping  with  the  quasi  public  char- 
acter of  the  place.  As  an  Incident  to  such 
entertainment.  It  was  necessary  that  food 
should  be  purchased  in  excess  of  wbat  would 
have  otherwise  been  required.  No  effort  was 
made  to  keep  any  separate  account  of  the 
additional  expense  so  occasioned,  but  char- 
ges for  food  supplies  in  an  amount  consid- 
ered, in  a  general  way,  approximately  to  cor- 
respond to  such  increased  cost,  were  from 
time  to  time  made  against  the  fund  appro- 
priated for  maintaining  the  executive  resi- 
dence, and,  with  the  approval  of  the  Attor- 
ney General,  were  allowed  by  the  Auditor 
and  paid  by  the  Treasurer.  The  warrant 
here  involved  was  Issued  In  November,  19(^, 


upon  an  account  rendered,  In  pursuance  of 
this  custom,  for  a  part  of  the  supplies  pur- 
chased in  the  two  preceding  months.  The 
refusal  of  the  Treasurer  to  countersign  it  Is 
based  upon  the  contention  that  the  law  does 
not  authorize  the  payment  by  the  state  of 
I  ny  amount  whatever  for  food  used  at  the 
executive  residence,  and  the  soundness  of 
this  proposition  is  the  sole  question  pre- 
sented tor  determination. 

In  support  of  the  defendant's  position,  it 
is  argued  that  the  very  words  in  which  the 
object  of  the  appropriation  is  stated  preclude 
any  other  view;  that  these  words  are  not 
merely  Inappropriate  to  express  a  purpose 
that  a  part  of  the  amount  named  should  be 
expended  in  supplying  the  table  at  the  Gov- 
ernor's official  home,  but  that  they  are  In- 
capable of  such  Interpretation  under  any  cir- 
cumstances; that  by  no  breadth  of  meaning 
or  liberality  of  construction  can  a  "residence" 
be  said  to  be  "maintained"  by  supplying 
victuals  to  be  there  eaten.  The  precise  ques- 
tion to  be  decided,  however,  is  narrows 
than  tills.  It  is  not  whether  the  words  em- 
ployed might  ever  receive  such  a  meaning, 
but  whether  such  a  meaning  can  be  fairly 
attributed  to  them  In  the  present  instance — 
not  wliat  they  might  mean,  but  what  they 
do  mean.  If  prior  to  the  passage  of  the  act 
in  which  they  occur  the  state  had  definitely 
assumed,  in  whole  or  in  part  the  burden  of 
keeping  a  full  larder  at  the  residence  pro- 
vided for  the  Governor,  it  might  plaudbly 
be  claimed  that  they  were  used  with  that  in 
view,  and  disclosed  a  purpose  to  devote  the 
sum  named  to  maintaining  such  residence  as 
a  place  where  entertainment  includlug  sus- 
tenance, was  to  be  inrovided  at  the  expense 
of  the  state,  for  the  object  of  the  several 
items  of  a  general  appropriation  bill  prepar- 
ed to  meet  existing  demands  may  l>e  sup- 
posed to  be  merely  indicated  by  pbrases 
chosen  for  their  brevity  and  convenience, 
rather  than  fully  described  in  apt  and  ac- 
curate language.  But  prior  to  this  enact- 
ment no  such  obligation  had  lieen  assumed. 
The  only  legislation  on  the  subject  was 
chapter  7,  p.  24,  of  the  Session  Laws  of  1901, 
by  which  the  purchase  of  an  executive  resi- 
dence was  authorized.  That  act  appropri- 
ated to  the  executive  council  $33,000  tor  the 
purchase,  furnishing,  and  equipment  of  such 
a  residence,  and  $2,000  for  "maintaining  and 
repairing"  it  for  two  years.  That  "maintain- 
ing," as  there  used,  had  no  reference  to  sup- 
plying food,  is  manifest  There  is  nothing 
in  the  context  to  suggest  it.  The  somewhat 
detailed  enumeration  of  things  to  he  pro- 
vided by  the  state,  including  furniture,  car- 
pets, utensiis,  light  and  heat,  warrants  the 
inference  that,  if  food  had  been  in  contem- 
plation, it  would  have  been  speciilcally  men- 
tioned; and  the  association  of  the  words 
"maintaining"  and  "reiiairing''  suggests  a 
similarity  of  meaning.  The  inquiry,  there- 
fore, is  whether  the  appropriation  act  of 
1903,  either  by  its  very  terms,  or  as  inter- 
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preted  fn  connection  -with  otber  acts,  Indl- 
cate»  a  change  of  legislative  policy,  and  the 
assumption  of  a  new  liability  by  the  state. 
To  say  that  the  words  "maintaining  execu- 
tive residence"  do  not.  In  and  of  themselves, 
include  or  Imply  the  furnishing  of  food  to  be 
there  eaten,  Is  practically  to  exhaust  the  sub-' 
Ject.  Xo  refinement  of  definition,  no  wealth 
of  lllnstratlon,  can  add  to  or  take  from  the 
simple  statement  that,  standing  alone,  and 
without  aid  from  any  outside  source,  they  do 
not  and  cannot  convey  that  meaning.  More- 
over, It  Is  a  recognized  canon  of  construction 
that  "whenever  a  Legislature  has  used  a 
word  In  a  statute  in  one  sense  and  with  one 
meaning,  and  subsequently  uses  the  same 
word  in  legislating  on  the  same  subject- 
m.ntter,  it  will  be  understood  as  using  It  In 
the  same  sense,  unless  there  be  something 
in  the  context  or  the  nature  of  things  to  In- 
dicate that  It  Intended  a  different  meaning 
thereby."  County  Seat  of  Linn  Co.,  15  Kan. 
500.  As  alronrty  suggested,  tlie  appropria- 
tion made  in  1901  for  "maintaining  and  re- 
pairing said  [executive]  residence"  has  ob- 
vious reference  to  the  keeping  up  of  the 
physical  proi)erty — the  house  and  its  appur- 
tenances. The  same  word,  "maintaining." 
used  In  the  act  of  1903  In  the  same  connec- 
tion, sliould  not  be  given  a  different  meaning 
luiless  in  virtue  of  some  extraneous  reason. 
If  any  such  reason  exists,  it  must  be  found  In 
these  facts.  No  mention  of  repairs  wast 
mad**  in  this  act,  but  there  was  included  In 
the  miRceilaneous  appropriation  bill  of  1903 
(paragraph  31,  {  1,  c.  3.5,  p.  52,  Laws  1008) 
an  item  of  |!l,000  for  cleaning  walls  and  pur- 
chasing pictures  and  furnishings  at  the  Gov- 
ernor's house,  and  anotlier  of  ?.)00  for  repairs 
on  the  house  and  wnlks.  The  salary  of  the 
Governor  was  at  the  same  session  (chapter 
240,  p.  412.  Laws  lOO.'J)  iIlcrea^Pd  from  ?3,- 
000  to  .«5,000;  it  being  recognizeil,  however, 
that  this  change  could  not  l)ecome  oper- 
ative until  lOO.").  Tlie  control  of  the  expendi- 
ture of  the  maintenance  fund  was  transfer- 
i-ed  from  the  executive  council  to  the  Gov- 
ernor, and  fixed  at  ?2,000  a  year,  whereas 
the  amount  previously  appropriated  for 
maintenance  and  repairs  had  been  but  ?1,- 
000  a  year.  The  separate  provision  for  re- 
pairs and  equipment  gives  room  for  the  ar- 
gument that  the  amount  set  apart  for 
"maintaining"  the  residence  was  not  Intend- 
ed to  cover  such  matters.  The  increase  in 
the  Govewior's  salary  may,  perhapp,  be  at- 
tributed to  a  belief  that  he  could  not,  upon 
an  official  Income  of  f.S,000  a  year,  support 
an  establishment  at  his  official  home  In  a 
manner  thought  to  be  suited  to  the  reason- 
able requirements  of  his  position;  and  It  may 
possibly  l>e  Inferred  that  the  Legislature, 
realizing  that  no  change  In  his  compensation 
could  J»ecome  at  once  eflrective,  sought,  as  a 
temporary  expedient,  to  meet  the  Immediate 
demands  of  the  situation  by  placing  In  his 
hands  the  sum  of  $2.(K>0  a  year,  with  the  de- 
sign tbat  a  part  of  it  should  be  expended. 


in  his  discretion,  for  expenses  Incident  to  the 
fulfillment  of  bl8  96cial  obligations,  and  to 
the  exercise  of  the  civilities  expected  from 
him  as  the  head  of  the  state  government. 
Color  is  lent  to  this  theory  by  the  transfer 
of  the  control  of  the  maintenance  fund  from 
the  executive  council,  and  the  increase  in 
Its  amount,  especially  in  view  of  the  provi- 
sion made  elsewhere  for  repairs.  These  con- 
siderations certainly  have  a  tendency  in  the 
direction  suggested,  yet  they  are  not  so  forci- 
ble as  plainly  to  compel  the  conclusion  Indi- 
cated, and  (o  place  the  question  of  the  mean- 
ing of  the  act  beyond  all  controversy.  It 
therefore  is  pertinent  to  Inquire  Into  the 
IK>wer  of  the  Legislature,  under  the  Consti- 
tution, to  enact  such  a  law,  aesumiug  that  it 
was  Intended  for  this  purpose,  for  It  will 
never  be  supposed  that  a  statute  was  de- 
signed to  conflict  with  a  constitutional  pro- 
vision if  any  other  construction  can  reason- 
ably be  given  It. 

Our  state  Constitution  provides  (section  13 
of  article  1)  that  the  officers  of  the  executive 
department,  Including  the  Governor,  "shall, 
at  stated  times,  receive  for  their  services  a 
compensation,  to  be  established  by  law, 
which  shall  neither  be  Increased  nor  dimin- 
ished during  the  period  for  which  they  shall 
have  been  elected."  Similar  provisions  in 
other  Constitutions  are  common.  They  have 
often  been  construed  and  applied  by  the 
courts.  23  A.  &  E.  iihicyc.  of  L.  (2d  Ed.) 
400,  401;  37  Cent.  Dig.  cols.  1955,  1959;  29 
Cent.  Dig.  cols.  1657-1659;  44  Cent  Dig. 
cols.  2053-2054.  Their  purpose  and  benefi- 
cial effect,  and  the  need  of  rigid  adherence 
to  them,  have  been  the  subject  of  frequent, 
although  perhaps  superfluous,  elaboration. 
An  editorial  note  in  54  Cent  Law  J.  282.  con- 
demns the  tendency  to  shrink  from  their  Just 
enforcement,  in  a  criticism  which  Is  of  much 
force,  whether  or  not  it  Is  Justified  by  the 
particular  case  to  which  It  Is  applied.  It  is 
needless  to  cite  authorities  In  support  of  the 
proposition  that  courts  should  not  counte- 
nance any  attempt  to  evade  the  effect  of  the 
provision  In  question,  or  to  accomplish  the 
prohibited  results  by  Indirection.  And  It  re- 
quires no  argument  to  demonstrate  that  a 
substantial  Increase  in  the  compensation  of 
an  official  Is  accomplished  by  placing  at  his 
disposal  a  sum,  In  addition  to  bis  salary,  to 
be  e.Tpended  by  him  in  the  purchase  of  food 
to  be  used  at  his  residence  by  himself,  his 
family,  and  his  guests,  even  although  such 
sum  may  not  exceed  the  amount  by  which 
his  household  expenses  are  Increased  by  the 
practice  of  the  social  amenities  appropriate 
to  his  position,  where  there  Is  no  separation 
of  the  expenditures  to  be  made  in  the  or- 
dinary course  of  his  domestic  life,  and  those 
Incurred  in  the  exercise  of  what  might  be 
classed  as  public  and  official  hospitality.  If 
a  sum  were  set  apart  to  be  used  for  specific 
entertainments  authorized  to  be  given  at  the 
public  expense,  a  different  question  would 
be  presented.    But  that  is  not  the  case  here. 
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Tba  force  of  these  considerations  has  been 
at  least  tacitly  acknowledged  by  plaintiff's 
counsel,  and  a  theory  has  been  advanced  to 
avoid  the  conclusion  which  seems  their  nat- 
ural consequence.  It  is  urged  that  the  Leg- 
Islnture  has  established  the  executive  resi- 
dence as  an  Institution  where  the  chief  exec- 
utive might  do  the  honors  of  the  state  and 
extend  the  courtesies  of  his  office;  that  such 
action  has  imposed  upon  the  Governor  new 
duties,  Involving  in  their  performance  the  In- 
curring of  new  expenses;  and  that  It  Is  com- 
petent for  the  Legislature  to  provide  for 
making  these  additional  expenses  a  public 
charge.  It  has  be^i  held  that,  where  the 
Constitution  forbids  an  increase  In  the  com- 
pensation of  an  official  during  the  term  for 
which  he  has  been  elected,  an  allowance  may 
•  be  made  for  Incidental  expenses  of  his  office, 
to  be  determined  by  the  necessity  which  may 
be  developed  (Klrkwood  v.  Poto,  87  Cal.  394, 
25  Pac.  488),  and  that  additional  payment 
may  even  be  made  to  him  for  the  perform- 
ance of  new  duties  imposed  which  are  not 
germane  to  his  office  (Lewis  v.  State,  21  Ohio 
Clr.  Ct.  R.  6»7.  See,  also.  State  v.  Cheet- 
ham,  21  Wash.  437,  58  Pac.  771,  and  State 
V.  Grant  [Wye]  73  Pac.  470,  and  cases  cit- 
ed), but  that  no  such  paymwit  may  be  made 
for  the  performance  of  any  new  duty  which 
is  of  the  same  general  character  as  those  pre- 
viously existing  (Plerle  v.  Philadelphia,  139 
Pa.  573,  21  Atl.  90;  Hall  v.  Hamilton,  74  111. 
437),  and  that,  where  an  officer's  salary  has 
been  ttxed  upon  the  assumption  that  certain 
expenses  are  to  be  paid  by  him,  the  Legis- 
lature may  not  afterwards  provide  for  their 
payment  by  the  public  (State  ex  rel.  v.  Raine, 
49  Ohio  St.  580,  81  N.  E.  741;  Wren  v.  Lu- 
zerne Co.,  9  Pa.  Co.  Ct.  R.  22;  Wheelock  v. 
People,  84  111.  551).  The  argument  made  that 
the  allowance  of  a  sustenance  fund  may  be 
justified  as  a  mere  provision  for  the  expense 
of  performing  a  newly  imposed  duty,  even  If 
otherwise  tenable,  falls  at  two  points:  In 
the  first  place,  there  is  no  legal  duty  resting 
upon  the  Governor  to  do  any  amount  of  en- 
tertaining at  the  executive  residence,  or  even 
to  occupy  It  at  all.  The  obligations  in  these 
respects  arising  from  the  proffer  of  a  place 
of  residence  by  the  state  are  but  those  of 
comity.  However  binding  they  may  be  upon 
the  sense  of  propriety  of  the  Incumbent  of 
the  office  of  Governor,  they  do  not  originate 
In  the  law,  and  canuot  be  classed  as  official 
duties  for  the  purposes  of  the  present  dis- 
cussion. In  the  second  place,  whatever  these 
obligations  may  be,  they  existed  in  lOUl, 
while  the  salary  of  the  Governor  was  fixed 
at  $3,000,  without  additional  allowance  for 
any  expenses  incidental  to  their  fulfillment. 
Consequently  for  the  state  in  1903  to  have 
assumed  liability  for  the  payment  of  suc% 
expenses  would  have  been  to  increase  the 
compensation  of  the  Governor  during  the 
term  for  which  he  was  elected.  It  cannot  be 
supposed  that  this  was  the  purpose  of  the 
Legislature,  since  It  would  have  been  in  vio- 
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latlon  of  the  Constitution,'  anfl  It  must  be 
held  that  the  language  of  the  statute  pro- 
viding a  fund  for  maintaining  the  executive 
residence  Is  not  broad  enough  to  cover  the 
purchase  of  provisions  for  use  there  under 
any  circumstances. 

It  results  that  the  writ  asked  for  must  be 
denied.    All  the  Justices  concurring. 


STOUGH  et  aT.  v.  BADGER  LUMBER  CO. 

(Supreme  Court  of  Kansas.     Feb.  11,  1905.) 

MOBTOAOE—FORECI-OSUEE—PABTIES—fiAIj:— TI- 
TLE OP  PURCH.\SEB— SECOND  FORECLOSUBE— 
EVIDENCE — DEFENSES  —  COVENANTS  IN  DEED 
—ESTOPPEL. 

1.  The  owner  of  the  legal  estate  is  an  essen- 
tial party  to  an  effective  foreclosure  of  real 
property,  and,  if  a  mortgagor  conveys  the  mort- 
gaged property  before  the  foreclosure  proceed- 
ings are  begun  and  the  conveyance  is  recorded, 
or  thp  grantee  is  in  open,  actual,  and  exclusive 
pos.spssion  the  foreclosure,  as  to  sucli  grantee, 
is  wholly  inoi)erative. 

2.  If  a  mortgage  is  foreclosed  without  the 
presence  of  the  grantee  of  the  mortgagor,  and 
there  is  a  sale  in  pursuance  of  the  decree,  the 
purchaser  at  the  sale  will  acquire  nothing  high- 
er than  an  assiftnment  of  the  liens  soug^ht  to 
be  foreclosed,  and  the  right  to  foreclose  such 
llen.s  in  another  proceeding. 

a.  In  a  second  foreclosure,  brought  against 
the  grantee  of  the  mortgagor,  not  made  a  party 
in  the  first,  it  devolves  upon  the  plaintiff  to 
prove  the  existence  and  validity  of  the  liens 
sought  to  be  foreclosed,  and  the  findings  and 
judgment  in  the  tirst  proceeding  are  not  compe- 
tent evident^  for  that  purpose. 

4.  In  such  second  proceeding  the  grantee  of 
the  mortgagor  is  entitled  to  defend  against  tlie 
liens,  and  to  prove  any  facts  which  will  pre- 
vent the  enforcement  of  the  liens  against  his 
property. 

6.  A  recital  in  the  warranty  deed  of  the  gran- 
tee that  the  premises  conveyed  are  free  and 
clear  of  all  incumbrances,  except  certain  liens 
(naming  them),  is  only  a  limitation  of  the  cove- 
nant against  incumbrances,  and  is  not  such  a 
recognition  of  the  liens  as  will  estop  the  grantee 
from  contesting  their  enforcement  against  Uie 
property  conveyed. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;    Wm.  G.  Holt,  Judge. 

Action  by  the  Badger  Lumber  Company 
against  Emma  L.  Stough  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

T.  P.  Anderson,  for  plaintiffs  In  error.  O. 
F.  &  S.  D.  Hatchings,  for  defendant  In  error. 

JOHNSTON,  O.  J.  In  a  foreclosure  pro- 
ceeding against  property  formerly  owned  and 
improved  by  Mettle  Johnson  were  Involved 
mechanics'  liens,  tax  liens,  and  a  mortgage 
lien  of  the  Badger  Lumber  Company.  It  was 
brought  by  one  Grigsby,  who  claimed  a  me- 
chanic's lien,  and  later  the  Badger  Lumber 
Company  came  in  and  set  up  Its  mortgage, 
and  also  a  mechanic's  lien  Judgment  of  Tur- 
ner &  Moose  which  they  had  purchased.  A 
tax  Hen  In  favw  of  Rockwell  was  also  plead- 
ed, and  In  the  decree  then  rendered  the  Rock- 
well claim  was  declared  to  be  a  first  lien. 
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the  Grigsby  and  Turner  &  Moose  claims  were 
declared  second  Hens,  and  the  lumber  com- 
pany's claim  was  decreed  to  be  a  third  lien. 
The  property  was  sold  by  the  sheriff  under 
the  decree  to  Toll,  the  agent  of  the  lumber 
company,  for  $375,  and  when  the  company  at- 
tempted to  take  possession  of  it  they  learned 
that  Emma  L.  Stough  claimed  ownership  of 
the  property  when  the  foreclosure  proceeding 
was  brought  and  the  judgment  rendered.  As 
Stough  and  her  grantor,  Walter  A.  Johnson, 
were  not  parties  to  that  proceeding,  the  pres- 
ent action  against  them  and  their  tenants, 
who  bad  been  in  possession  at  and  before 
the  time  of  bringing  the  former  action,  was 
brought.  The  company  asked  a  foreclosure 
of  tbelr  mortgage  as  against  these  parties, 
and  also  to  be  subrogated  to  the  rights  of 
the  other  lienbolders  whose  liens  were  in  liti- 
gatiott  in  the  first  foreclosure  action.  In  her 
answer,  Stough,  in  addition  to  a  general  de- 
nial, alleged  that  she  was  the  owner  of  the 
property,  and  was  In  jtossesslon  of  it  by  her 
tenant.  Hammer,  when  the  Grigsby  action 
was  brought;  that  the  Grigsby  lien  was  in- 
valid; that  another  of  the  liens  had  been 
paid;  and  that  the  $200  mortgage  of  the 
1umb»  company,  as  well  as  another  one  on 
other  property,  was  given  on  the  considera- 
tion that  the  lumber  company  would  pay  off 
the  liens  in  controversy,  including  the  unpaid 
taxes  charged  against  the  property.  These 
averments  were  denied  by  the  lumber  com- 
pany, and  on  the  trial  the  court  found  that 
there  was  due  the  company  upon  the  mort- 
gage and  other  liens  f750,  declared  the 
amount  to  be  a  first  lien  upon  the  property, 
and  decreed  a  foreclosure. 

The  right  of  Stough  to  defend  against  the 
liens  mentioned  was  denied,  and  all  of  the 
testimony  offered  by  her  to  that  end  was  ig- 
nored and  stricken  out  The  proceedings  on 
the  first  foreclosure  were  received  in  evi- 
dence, and  the  findings  and  judgment  of  the 
court  declaring  and  adjudging  liens  appear 
to  have  been  regarded  as  binding  upon 
Stough.  As  she  was  a  grantee  under  the 
mortgagor,  and  was  not  made  a  party  to  the 
action,  the  foreclosure  was  wholly  inoper- 
ative as  to  her.  The  owner  of  the  legal 
estate  is  an  essential  party  to  an  effective 
foreclosure,  and  if  Stough  held  the  record 
title  or  an  ownership  which  imported  notice 
to  others,  the  judgment  of  foreclosure  was 
a  nullity  as  to  her,  and  the  proceedings  could 
not  be  used  as  evidence  of  established  liens 
against  her  land.  It  is  said  that  when  the 
Grigsby  action  was  begun,  on  January  2«, 
1808,  Mettle  Johnson  was  still  the  aiH>arent 
owner  of  the  property.  She  conveyed  to  Wil- 
liam Keffer  on  January  2,  1897,  more  than 
a  year  before  the  Grigsby  action  was  com- 
menced; and,  while  proof  of  the  recording 
of  the  deed  was  not  Included  in  the  case- 
made,  enough  appears  to  warrant  an  Infer- 
ence that  it  was  recorded  before  the  action 
was  begun.  The  direct  proof  of  the  record- 
ing of  the  deed  is  said  to  have  been  accident- 


ally omitted  from  the  case-made,  but  evident- 
ly there  was  some  notice  of  the  conveyance, 
as  Keffer  was  made  a  party  to  the  Grigsby 
action.  Keffer  conveyed  the  property  to  Wal- 
ter A.  Johnson  on  January  21,  1898,  and  this 
conveyance  was  recorded  on  January  22, 
1898.  Johnson  conveyed  the  property  to  Em- 
ma L.  Stough  on  January  24,  1898,  two  days 
before  the  c<»nmencement  of  the  action,  but 
the  deed  was  not  recorded  until  January  31, 
1898,  five  days  after  the  action  was  institut- 
ed. It  was  recorded,  however,  before  the  an- 
swer and  cross-petition  of  the  lumber  com- 
pany, asking  a  foreclosure  of  Its  mortgage, 
was  filed.  While  there  was  some  bungling 
in  presenting  and  preserving  the  testimony 
as  to  the  recording  of  the  conveyances,  we 
think  that  offered  tended  to  show  that  the 
record  title  to  the  property  was  in  Walter  A. 
Johnson  when  the  suit  was  brought  How- 
ever that  may  be,  there  was  sufficient  testi- 
mony that  each  of  the  successive  grantees  in 
the  conveyances  mentioned  was  in  actual, 
open  possession  of  the  land,  and  that  Stough 
held  possession  through  a  tenant  when  the 
Grigsby  suit  was  begun.  If,  In  addition  to 
an  unrecorded  deed  conveying  the  legal  es- 
tate in  land,  there  is  in  the  grantee  actual, 
visible,  exclusive,  and  notorious  possession, 
it  is  sufficient  to  constitute  notice  of  title, 
and  to  put  all  persons  upon  inquiry.  John- 
son V.  Clark,  18  Kan.  157 ;  School  District  v. 
Taylor,  19  Kan.  287;  Greer  v.  Higgins,  20 
Kan.  420;  Tucker  v.  Yandermark,  21  Kaa 
2«3;  McNeil  v.  Jordan,  28  Kan.  7;  UUey  T. 
Fee,  33  Kan.  683,  7  Pac.  555. 

The  lumber  company  rightly  concluded 
that  Stough  was  a  necessary  party  to  an  ef- 
fective foreclosure,  and  prudently  brought 
this  action  for  that  purpose.  As  to  her  the 
liens  were  unadjudlcated.  The  first  proceed- 
ing operated  to  give  the  purchaser  nothing 
higher  than  an  assignment  of  the  liens,  and 
a  right  to  proceed  anew  to  foreclose  them. 
Frische  v.  Kramer,  16  Ohio,  125,  47  Am.  Dec. 
368i  Childs  V.  Chllds,  10  Ohio  St  338,  75 
Am.  Dec.  512;  Kelgour  v.  Wood,  64  IlL  345; 
2  Jones  on  Mortgages,  |  1395. 

In  foreclosing  de  novo,  It  devolved  upon  the 
company  to  show  the  existence  and  validity 
of  the  liens,  and  to  what  extent  it  had  been 
subrogated  to  the  rights  of  the  lienees.  In 
this  case  Stough  stepped  into  the  shoes  of 
the  mortgagor,  and,  unless  estopped  in  some 
way,  is  entitled  to  contest  the  liens  and  pre- 
vent the  enforcement  of  the  same  against  her 
property.  Waterson  v.  Kirkwood,  17  Kan. 
9 ;  Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Bep.  76i>;    Grattan  v.  Wiggins,  23  Gal.  16. 

It  is  argued  that  because  Keffer,  Johnson, 
and  Stough  accepted  deeds  subject  to  the 
mortgage  and  other  Hens,  Stough  is  in  no  po- 
sition to  contest  them.  The  instruments 
were  warranty  deeds,  containing  the  usual 
covenants,  with  an  exception  as  to  the  one 
against  Incumbrances.  In  the  deed  to  Kef- 
fer. as  well  as  in  the  one  to  Stough,  the 
grantors  covenanted  that  the  premises  con- 
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reyed  were  "free  and  dear  of  all  encnm- 
brances,  except  a  mortgage  «f  $200  and  tax- 
es," etc.,  while  In  the  conyeyance  from  Keffer 
to  Johnson  the  covenant  was  that  they  were 
"free  and  clear  of  all  encumbrances,  except 
all  back  taxes,  and  liens,  and  mortgage  held 
by  the  Badger  Lumber  Company,"  etc.  It 
will  be  observed  that  there  was  no  assump- 
tion of  the  mwtgage  debt  by  the  grantees, 
nor  is  the  property  taken  subject  to  the  pay- 
ment of  the  liens.  The  exception  is  not  the 
equivalent  of  a  statement  that  the  grant  is 
made  subject  to  the  mortgage  or  other  liens, 
and  there  is  nothing  approaching  an  affirma- 
tive recital  of  the  existence  or  validity  of  any 
liens.  The  recital  involved  here  is  only  a 
limitation  of  the  covenant  against  Incum- 
brances, and  Is  not  such  a  recognition  of  the 
mortgage  or  other  liens  as  will  estop  the 
grantee  from  contesting  their  enforcement 
against  the  property  conveyed.  A  like  ex- 
ception was  before  the  Supreme  Court  of 
Minnesota,  and  It  was  held  that  it  did  not 
estop  the  grantee  from  denying  the  existence 
or  the  validity  of  the  mortgage.  It  was  said: 
"In  the  case  at  bar  the  grant  is  not  made  sub- 
ject to  the  mortgage.  Neither  does  the  deed 
contain  any  stipulations  that  the  mortgagee 
shall  pay  It  There  Is  nothing  expressly  de- 
claring it  a  lien  on  the  premises.  There  is 
nothing  in  this  deed  by  way  of  recital  that 
would  estop  even  the  grantor  himself.  It 
contains  no  direct  or  affirmative  recital  of 
the  existence  of  such  a  mortgage — much  less, 
of  its  validity,  or  that  it  was  a  lien  upon  the 
premises.  The  language  is  wholly  negative. 
It  asserts  nothing  affirmatively  regarding  the 
mortgage.  It  merely  excepts  It  from  the 
covenant  against  incumbrances.  The  mean- 
ing of  this,  in  effect,  is  simply  that  the  gran- 
tor will  not  covenant  that  it  is  not  an  in- 
cumbrance." Calkins  v.  Copley,  29  Minn.  471, 
13  N.  W.  904.  See,  also,  Bennett  v.  Keehn, 
67  Wis.  154,  29  N.  W.  207,  30  N.  W.  112; 
Weed's  Sewing  Machine  Co.  v.  Emerson,  115 
Mass.  554;  Maher  v.  Lanfrom,  86  111.  514; 
Brooks  V.  Owen,  112  Mo.  251,  19  S.  W.  723. 
20  S.  W.  402;  Williams  v.  Thurlow,  31  Me. 
.302;  Brlggs  v.  Seymour,  17  Wis.  263;  Rus- 
sell V.  Kinney,  1  Sandf.  Ch.  (N.  T.)  34; 
Hartley  v.  Tatham,  10  Bosw.  (N.  Y.)  273; 
Thompson  v.  Morgan,  6  Minn.  292  (Gil.  199) ; 
Barrett  v.  Blackmar,  47  Iowa,  565. 

The  lumber  company  may,  of  course,  main- 
tain a  foreclosure  against  Stough,  and  is  en- 
titled to  be  regarded  as  the  assignee  of  the 
other  liens,  or,  rather,  to  be  subrogated  to 
the  rights  of  the  llenees  to  the  extent  of  the 
money  paid  at  the  sale. 

While  the  first  proceeding  settled  matters 
of  indebtedness  and  other  questions  as  be- 
tween the  parties  then  before  the  court,  it 
did  not  affect  in  any  degree  the  rights  of 
Stough.  As  to  her,  it  became  necessary  for 
the  lumber  company  to  prove  the  existence 
and  the  validity  of  the  Hens,  not  by  the  find- 
ings and  Judgment  in  the  first  case,  but  by 
such  competent  in'oof  as  would  have  been  re- 


quired If  the  suit  hhd  been  Brought  against 
her  in  the  first  instance.  And  this  was  not 
done.  She  was  entitled  to  contest  the  liens, 
and  to  show  any  fact  or  circumstance  which 
would  preclude  their  enforcement  against  her 
property.  Competent  testimony  was  offer- 
ed in  behalf  of  Stough  tending  to  show  that 
the  claims  were  not  enforceable  as  Hens 
against  the  pri^erty,  but  It  was  all  strick- 
en out,  as  well  as  that  which  tended  to  show 
that  she  was  a  purchaser  In  possession.  This 
was  error. 

In  view  of  the  admissions  made  at  the 
trial  and  In  the  course  of  the  argument  here, 
the  refusal  of  a  Jury  Is  no  longer  a  material 
matter. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  AH  the 
Justices  concurring. 


NATHAN  V.  DIERSSEN.    (Sac.  1,099.)* 
(Supreme  Court  of  California.     Jan.  24,  190.5.) 

qUIETINO  TnXE  —  EVIDENCE  —  POSSESSION  — 
OWNERSHIP— RECOBDS  OF  JUDICIAL  PBOCEED- 
IN08 — STIPULATIONS — PAYMENT  OF  TA.XE8 — 
APPEAL— HABMLE8S   EBBOB. 

1.  A  Stipulation,  entered  into  prior  to  the  first 
trial,  that  the  parties  will  admit  certain  facts 
upon  the  trial  of  the  action,  may  be  used  as 
evidence  by  either  party  on  subsequent  trials, 
presenting  substantially  the  same  issues  as  the 
first  trial,  in  the  absence  of  anything  limiting 
the  effect  of  the  stipulation  to  a  single  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Stipulations.  {  32.] 

2.  Where  the  court  erroneously  ruled  out  a 
stipulation,  it  was  within  its  discretion  to  sub- 
sequently vacate  its  ruling,  and  permit  the  stip- 
ulation to  be  introduced,  in  the  absence  of  a 
showing  of  any  injustice  or  hardship  to  the 
adverse  party. 

3.  In  an  action  to  quiet  title,  a  deed  convey- 
ing the  property  to  plaintiff's  predecessor  in 
interest,  who  was  shown  to  have  owned  the 
land,  was  competent  without  preliminary  proof 
that  the  grantor  in  the  deed  was  possessed  of 
the  title  at  the  time  he  made  the  conveyance. 

4.  In  an  action  to  quiet  title,  a  question  ask- 
ed of  a  witness  as  to  who  was  in  possession 
of  the  property  in  a  certain  year  was  not  ob- 
jectionable as  calling  for  the  conclusion  of  the 
witness  on  legal  possession,  in  the  absence  of 
anything  in  the  form  of  the  question  or  pre- 
vious questions  put  to  witnesses  indicating  that 
the  word  was  used  in  its  technical  sense  as 
synonymous  with  "seisin." 

.^5.  In  an  action  to  quiet  title  the  inventory 
and  appraisement  filed  in  the  matter  of  the  es- 
tate of  plaintiff's  predecessor  in  title  was  not 
competent  to  show  that  plaintiff's  predecessor 
in  his  lifetime  exercised  acts  of  ownership  over 
the  property. 

6.  The  admission  of  incompetent  evidence  on 
an  uDcontroverted  fact  is  harmless  error. 

7.  In  an  action  to  quiet  title  obtained  on  a 
foreclosure  sale,  the  record  of  the  foreclosure  ac- 
tion, the  commissioner's  deed,  and  the  writ  of 
assistance,  with  the  sheriff's  return,  showing 
delivery  of  the  property  to  plaintiff,  are  compe- 
tent to  show  the  complete  divestiture  and  trans- 
fer of  the  judgment  debtor's  title  to  plaintiff. 

Modified  Opinion. 

8.  Under  the  express  provisions  of  Code  Civ. 
Proc.  S  321,  an  action  to  recover  land  in  favor 


•Rehearing  denied  February  23,  1905. 
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of  the  holder  of  the  legal  title  thereof  Is  not 
barred  unless  it  appears  that  the  land  has  been 
possessed  adversely  to  him  for  five  years  before 
the  institution  of  the  action. 

9.  Under  the  express  provisions  of  Code  Oiv. 
Proc  (  825,  one  whose  possession  of  land  is  not 
founded  on  a  written  instrument  must,  in  order 
to  prove  adverse  possession,  show  that  he,  or  his 
pr^ecessors  and  grantors,  have  paid  all  taxes 
levied  and  assessed  upon  the  land;  that  their 
possession  has  been  continuous  and  uninterrupt- 
ed, and  that  it  has  been  protected  by  a  substan- 
tial inclosure,  or  that  the  land  has  been  usually 
cultivated  or  improved. 

10.  In  an  action  to  quiet  title,  by  the  holder  of 
the  pa^r  title,  the  burden  of  proving  adverse 
possession  is  on  defendant. 

11.  Under  Code  Civ.  Proc,  {  325,  requiring 
one  who  claims  land  by  adverse  possession  not 
founded  on  any  written  instrument,  to  show 
payment  of  all  taxes  which  have  been  levied 
and  assessed  upon  the  land  during  the  statu- 
tory period,  one  who  had  admitted  that  he  had 
paid  no  taxes,  and  that  there  were  no  assess- 
ments other  than  those  paid  by  the  holder  of 
the  paper  title,  was  not  prejudiced  by  the  in- 
troduction in  evidence,  by  the  holder  of  the  pa- 
pec  title,  of  void  assessments  paid  by  him,  as 
it  would  have  been  necessary  for  the  adverse 
possessor  himself  to  have  introduced  such  void 
assessments  in  order  to  show  that  no  valid  as- 
sessment had  been  made. 

Department  1.  Appeal  from  Saperlor 
Court,  Tolo  Comity;  E.  E.  Gaddls,  Judge. 

Action  by  Charles  P.  Nathan  against 
Oeorge  B.  Dlerssen.  From  a  Indgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

A.  M.  Johnson,  A.  L.  Sbinn,  and  Devlin  & 
Devlin,  for  appellant.  Isaac  Joseph  and  D. 
B.  Alexander,  for  respondent 

SHAW,  J.  This  is  an  action  to  quiet  title 
to  a  strip  of  land  constituting  a  part  of 
swamp-land  surveys  numbered  755  and  851, 
in  Tolo  county,  Cbl.  After  trial.  Judgment 
was  given  in  favor  of  the  plaintiff,  and  the 
defendant,  within  60  days  after  its  rendition, 
appealed  therefrom,  and  makes  the  proceed- 
ings on  the  trial  a  part  of  the  record  by  a  bill 
of  exceptions.  A  number  of  errors  are  as- 
signed by  the  appellant,  which  we  will  con- 
sider in  their  order. 

1.  The  case  was  tried  before.  Judgment 
vas  given  for  the  defendant,  and  on  appeal 
to  this  court  the  Judgment  was  reversed,  and 
the  cause  remanded  for  a  new  trial.  Nathan 
v.  Dlerssen,  134  Cal.  282,  60  Pac.  483.  Some 
time  prior  to  the  former  trial  the  plalntlfC 
and  defendant  entered  into  a  stipulation  to 
the  effect  that  one  Herman  Huber  died 
seised  and  possessed  of  the  land  In  question 
on  February  3,  1889.  The  material  part  of 
the .  stipulation,  so  far  as  the  question  here 
raised  is  concerned.  Is  as  follows:  "It  is 
stipulated  as  follows:  That  the  plaintiff  and 
the  defendant,  George  B.  Dlerssen,  hereby 
admit,  and  wUI  admit  upon  the  trial  of  the 
above-entitled  action,"  that  the  property  was 
vested  as  aforesaid.  At  the  beginning  of 
the  trial  now  under  review  the  plaintiff  of- 
fered in  evidence  this  stipulation.  The  court 
at  tliat  time  sustained  an  objection  to  the 
stipulation  on  the  ground  that  it  appeared 
to  have  been  made  merely  for  the  purposes 


of  the  former  trial,  and  was  not  binding  upon 
the  second  trial.  The  trial  was  then  con- 
tinued for  several  weeks,  and  npon  its  being 
resumed  the  stipulation  was  again  offered, 
and  the  court  then  changed  its  ruling,  and 
allowed  the  stipulation  to  be  admitted  in  evi- 
dence against  the  defendant  There  was  no 
error  In  this  ruling.  There  is  nothing  in  the 
stipulation  or  in  the  circumstances  under 
which  it  was  made  to  show  that  Its  opera- 
tion was  intended  to  be  limited  to  &e  first 
trial.  The  issues  on  the  last  trial  were  sub- 
stantially the  same  as  when  the  stipulation 
was  made.  In  the  absence  of  anything 
limiting  its  effect  the  stipulation  was  avail- 
able to  both  parties,  and  could  be  used  at  any 
subsequent  trial.  20  Eney.  of  Pi.  &  Pr.  626. 
It  was  witliin  the  discretion  of  the  court  to 
vacate  its  ruling  that  the  stipulation  might 
be  withdrawn,  and  give  the  plaintiff  leave 
to  Introduce  it  as  evidence^  There  was  no 
claim  by  defendant  that  any  facts  or  cir- 
cumstances existed  showing  any  injustice  or 
hardship  to  him  by  reason  of  the  change  in 
the  ruling  which  would  make  It  an  abuse  of 
discretion.  He  offered  no  evidence  to  dis- 
pute the  fact  agreed  to  in  the  stipulation, 
and  he  does  not  claim  that  any  such  evidence 
could  be  produced. 

2.  There  was  no  error  In  admitting  the 
deed  from  the  Capital  Savings  Bank  to  Her- 
man Huber.  It  having  been  shown  that  Her- 
man Huber  owned  the  property,  evidence  of 
the  deed  conveying  the  same  to  him  was 
competent  without  preliminary  proof  that 
the  grantor  in  the  deed  was  possessed  of  the 
title  at  the  time  it  made  the  conveyance. 

3.  The  following  question  was  asked  of  a 
witness:  "Who  was  in  possession  of  this  De 
Grosse  Ranch  In  '80?"  The  objection  of  the 
defendant  to  this  question  on  the  ground 
that  it  called  for  the  conclusion  of  the  wit- 
ness as  to  the  legal  possession  was  properly 
overruled.  It  Is  true  that  there  have  been 
some  intimations  in  some  decisions  that  a 
question  in  this  form  calls  for  a  conclusion 
of  law,  and  if  the  word  is  to  be  taken  as 
synonymous  with  "seisin,"  It  may  be  that 
the  answer  would  involve  a  conclusion.  But 
witnesses  are  not  supposed  to  be  testifying 
with  the  technical  accuracy  of  a  lawyer,  nor 
do  they  usually  understand  language  with 
such  precision.  The  ordinary  meaning  of 
the  word  "possession"  is  the  same  as  "oc- 
cupancy." It  is  defined  as  "the  act  of  pos- 
sessing; a  having  and  holding  or  retaining 
of  property  in  one's  power  or  control."  Cent 
Die.  Unless  there  is  something  In  the  form 
of  a  question  or  of  the  previous  questions 
put  to  witnesses  indicating  that  the  word  is 
used  in  the  narrow  sense  of  "seisin,"  the 
question  is  unobjectionable.  Nothing  of  the 
sort  appears  in  the  record  In  this  case. 

4.  The  court  allowed  the  Introduction  of 
the  inventory  and  appraisement  in  the  matter 
of  the  estate  of  Herman  Huber,  deceased, 
for  the  purpose  of  showing  that  the  deceased 
in  bis  Ufetime  exercised  acts  of  ownership 
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over  the  property.  We -flo  not  think  this  was 
competent  evidence  for  that  purpose,  but  In 
view  of  the  other  evidence,  and  the  fact 
there  was  really  no  controversy  over  the 
question  of  bis  ownership,  we  think  the  er- 
ror was  Immaterial. 

6.  The  evidence  does  not  show  that  the  ac- 
tion was  barred  by  the  statute  of  limitations. 

By  virtue  of  the  stipulation  that  the  legal 
title  was  in  Herman  Huber  at  his  death  in 
1889,  the  deed  of  partition  between  Herman 
Louis  Huber  and  Amanda  J.  Huggins,  and 
the  foreclosure  deed  to  plaintiff,  the  plaintiff 
became  vested  with  the  legal  title.  Conse- 
quently the  action  would  not  be  barred  un- 
less It  appeared  that  the  land  had  been  held 
and  possessed  adversely  to  him  for  five  years 
before  the  action  was  begun,  which  was  on 
October  18,  1898.  Code  Civ.  Proc.  §  321. 
Defendant's  possession  and  that  of  Herman 
Louis  Huber,  under  whom  he  claims,  was 
not  founded  on  any  written  Instrument 
Hence,  in  order  to  prove  adverse  possession. 
It  must  be  shown  that  the  successive  claim- 
ants have  paid  all  taxes  levied  and  assessed 
on  the  land,  that  the  possession  was  continu- 
ous and  uninterrupted,  and  either  that  such 
possession  was  protected  by  a  substantial 
inclosure,  or  that  the  land  was  usually  culti- 
vated or  Improved.  Code  Civ.  Proc,  {  325; 
TJnger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100.  Prior  to  March,  1805,  there  was  no 
Inclosure,  nor  was  the  land,  except  a  small 
portion  thereof,  cultivated  or  Improved.  The 
testimony  of  Dlerssen,  the  defendant,  who 
was  the  only  witness  as  to  possession  prior 
to  that  date,  shows  that  he  was  not  possessed 
of  sufficient  knowledge  to  state  whether  or 
not  the  imssession  of  Herman  L.  Huber  of 
any  part  of  the  land  was  continuous  or  un- 
interrupted from  October  18,  1894,  to  March, 
1895.  The  burden  to  show  adverse  posses- 
sion was  on  the  defendant,  and  upon  this  con- 
dition of  the  evidence  the  court  was  not 
bound  to  find  that  the  action  was  barred, 
and  its  finding  that  It  was  not  barred  is 
therefore  sustained  by  the  evidence. 

In  order  to  prove  the  adverse  possession, 
the  defendant  must  further  show  either  that 
he  had  paid  all  taxes  levied  and  assessed  on 
the  land  during  the  preceding  five  years,  or 
that  no  valid  assessment  had  been  made. 
He  admitted  that  he  had  paid  no  taxes  and 
that  there  were  no  assessments  other  than 
those  paid  by  plaintiff.  He  could  not  prove 
that  there  were  no  valid  assessments  with- 
out Introducing  in  evidence  the  assessments 
introduced  by  plaintiff.  Therefore  if,  in  fact, 
they  were  void,  or  did  not  Include  all  the 
land,  the  evidence  was  not  injurious  to  the 
defendant,  and  if  they  were  valid  and  in- 
cluded any  part  of  the  land  the  defense  must 
have  failed  as  to  the  part  Included.  The 
descriptions  in  the  assessments  covered  the 
north  156  acres  of  the  lots.  The  southern 
l)onndary  must  therefore  have  been  a  true 
east  and  west  line,  and  the  evidence  shows 
that  this  line  would  have  included  within 
ttw  assessments  all  that  portion  of  the  iuud 


which  the  defendant's  predecessor,  Herman 
Louis  Huber,  ever  actually  occupied.  The 
assessments  paid  by  plaintiff  were  valid  for 
the  land  described,  and  the  description  In- 
cludes all  of  the  land  in  controversy  which 
the  defendant  could  have  had  title  to  by 
adverse  possession  if  he  and  his  predeces- 
sors had  paid  the  taxes. 

6.  The  plaintiff  obtained  his  title  from  the 
successor  of  Herman  Huber,  deceased,  by 
commissioner's  deed  on  foreclosure  sale.  He 
introduced  In  evidence  the  record  in  the 
foreclosure  action  and  the  deed  of  the  com- 
missioner therein  to  the  plaintiff,  and  also 
a  writ  of  assistance  thereafter  Issued  by 
the  court,  with  the  return  of  the  sheriff 
thereon,  showing  the  delivery  of  the  property 
to  the  plaintiff  in  pursuance  of  the  writ.  We 
cannot  perceive  that  this  was  error.  It  was 
a  part  of  the  record  of  the  plaintiff's  title 
showing  that  he  had  obtained  not  only  the 
title,  but  the  possession,  so  far  as  it  could 
be  obtained  from  the  Judgment  debtor.  It 
was  not  evidence  to  show  that  he  had  ousted 
the  defendant,  and  it  does  not  appear  that 
it  was  received  for  that  purpose,  but  it  was 
competent  to  show  the  complete  divestiture 
and  transfer  of  the  title  and  legal  possession 
of  the  judgment  debtor. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J,;  VAN 
DYKE,  J. 

NOTE. 

[a]  (U.S.  1833)  Where  by  the  written  con- 
sent of  counsel  depositions  taken  in  another 
cause  were  read  in  evidence  at  the  hearing 
without  objection,  and  the  decree  thereon  was 
afterwards  reversed  on  appeal,  and  the  cause 
remanded  for  further  proceedings,  and  on  the 
second  bearing  the  defendant  objected  to  such 
depositions  as  evidence,  on  the  ground  that  the 
reversal  of  the  decree  annulled  the  consent  to 
their  admission,  it  was  heli  tl\at  such  consent 
was  coextensive  with  the  cause,  and  not  lim- 
ited to  the  first  hearing,  and  that  the  deposi- 
tions were  admissible. — Tattler  v.  Hinde,  32  U. 
S.  (7  Pet.)  2.^)2,  8  L.  Ed.  675. 

[b]  (U.  a  1891)  A  stipulation  of  record  that 
certain  testimony,  already  taken  and  filed  in 
a  foreclosure  suit,  "may  be  used  in  any  future 
litigation"  touching  the  property,  "with  the  same 
effect  as  though  originally  taken  therein,  each 
party  to  such  future  litigation  reserving  the 
right  to  take  additional  testimony,"  does  not 
make  such  testimony  available  on  appeal,  wh6n 
the  record  fails  to  show  that  any  part  of  it  was 
used  on  the  hearing  below. — Kneeland  v.  Luce. 
141  U.  S.  437,  12  Sup.  Ct.  39,  35  L.  Ed.  808. 

[c]  (U.  S.  1899)  A  stipulation  of  facts  made 
by  attorneys  on  the  trial  of  an  action  is  not  bind- 
ing upon  either  party  in  a  subsequent  action. — 
Board  of  Com'rs  of  Lake  County,  Colo.,  v.  But- 
liff.  97  Fed.  270,  38  C.  C.  A.  167. 

[d]  (111.  1871)  An  agreement  as  to  what  was 
proved  on  the  hearing  of  a  cause  by  the  exhib- 
its therein  will  not  operate  as  evidence  on  a 
hearing  subsequently  had,  upon  a  reversal  of 
the  decree  rendered  upon  the  first  hearing. — 
Thomas  v.  Adams,  59  111.  223. 

[e]  (Iowa,  1893)  In  order  to  avoid  a  contin- 
uance on  account  of  the  absence  of  a  sick  wit- 
ness, defendant  consented  that  plaintiff  shonld 
read  his  afiidavit  of  what  such  witness  would 
testify  to,  used  on  the  motion  for  continuance, 
as  the  evidence  of  such  witness  on  the  trial. 
Ueld  that,  on  a  subsequent  trial  of  the  b""- 
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case,  plaintiff  could  not  nse  siich  affidavit  a^in, 
though  such  witness  had  never  l)een  in  condition 
to  permit  bis  testimony  to  be  tolcen,  and  was 
now  dead. — Hudson  v.  Appiegate,  87  Iowa,  tiOo 
54  X.  \V.  4(i2. 

[f]  (X.  Y.  1893)  A  stipulation  allowing  cer- 
tain evidence  to  be  read  "on  the  trial"  of  an- 
other case  applies  to  any  trial  of  such  case. — 
Hcrbst  V.  Vacuum  Oil  Co.,  «8  Hun,  222,  22  N. 
Y.  Supp.  807. 

[g]  (N.  Y.  1883)  A  stipulation  allowing  the 
evidence  in  a  certain  case  to  be  read  "on  the 
trial"  of  another  case  applies  to  any  trial  of  the 
case,  whether  first  or  second,  so  long  as  neither 
party  is  relieved  from  the  obligation  by  an  affir- 
mative application  to  tbe  court,  and  notwith- 
standing notice  by  one  of  the  parties  after  a  first 
trial  that  the  party  will  no  longer  consider  it- 
self bound. — Herbst  v.  Vacuum  Oil  Co.,  68  Hun, 
222,  22  N.  Y.  Supp.  807. 

[h]  (N.  Y.  1897)  Written  stipulations  made  at 
one  trial  bind  the  parties  at  a  subsequent  trial, 
and  until  the  litigation  is  ended,  unless  the  court 
on  application  has  relieved  them  from  their  op- 
eration.— ClasoQ  T.  Baldwin,  46  N.  E.  322,  152 
N.  Y.  204. 

[i]  (S.  G.  1899)  Where  parties  to  an  action 
enter  into  a  written  stipulation  of  facts  for  the 
purposes  of  that  action,  the  agreement  is  bind- 
ing on  both,  throughout  the  entire  progress  of 
the  action,  unless  the  parties  waive  its  terms  by 
mutual  consent,  or  are  relieved  by  the  court, 
under  its  discretionary  power,  on  application 
by  one  of  the  parties. — Brown  v.  Pechman,  33 
S.  E.  732,  .55  S.  C.  555. 

[j]  (Tex.  1853)  A  stipulation  that  certain 
witnesses,  if  present,  would  testify  in  a  certain 
way,  is  properly  admitted  in  evidence  on  a  sub- 
sequent trial  to  establish  the  same  facts,  since, 
if  tbe  stipulation  were  intended  for  use  only 
during  the  term  at  which  it  was  made,  it  would 
have  been  so  expressed. — Lee  v.  Wharton,  11 
Tex.  61. 

[k]  (Tex.  1904)  A  stipulation  on  an  agreed 
statement  of  facts  to  be  used  in  the  trial  of  a 
cause  that  the  same  "shall  constitute  the  evi- 
dence in  the  trial  of  said  cause"  does  not  prevent 
the  introduction  of  further  evidence  on  a  sec- 
ond trial,  nor  authorize  the  Court  of  Civil  Ap- 
peals to  render  judgment  for  appellant  on  re- 
versal of  a  judgment  for  appellee.  Reliearing, 
82  S.  W.  1036,  denied.— Imhoff  v.  Whittle,  84 
S.  W.  243. 

[1]  (Wiii.  1868.)  A  general  stipulation  that 
certain  testimony  taken  on  a  former  trial  "may 
be  read  in  evidence  on  the  trial  of  this  cause ' 
applied  to  any  subsequent  trial,  and  not  only  to 
the  first  trial  had  after  the  stipulation  was  made. 
—Hinckley  v.  Beckwith.  23  Wis.  328. 

[m]  (Wis.  1880)  A  stipulation  that  the  testi- 
mony of  a  witness  on  a  former  trial  may  be 
read  in  evidence  gives  a  right  to  have  it  read 
on  a  new  trial  ordered  by  the  Supreme  Court. — 
T'nited  States  Exp.  Co.  v.  Jenkins,  73  Wis.  471, 
41  N.  W.  057. 


MOSHER  et  al.  ▼.  SINNOTT. 
(Court  of  Appeals  of  Colorado.    Feb.  14,  1905.) 

COBPOBATIONS— SALE  OF  COBPORATE  PBOPERTT 
TO  DIRECTORS— VALIDITT — SUIT  TO  SET  ASIDE 
SALE— COMPLAINT— SUFFICIENCY  —  DECREE  — 
POWER  OF  DIBECTOB-S — SALE  OF  TBEASURT 
STOCK — ^LEASING  OF  PROPEBTT. 

1.  A  sale  by  a  part  of  the  directors  of  a  cor- 
poration of  corporate  treasury  stock  to  other 
directors  of  the  corporation  is  con.structively 
fraudulent  as  against  it,  and  voidable  at  ita 
instance. 

[Ei.  Note.— For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  i  1*08.] 

2.  A  complaint  in  a  suit  by  a  stockholder  to 
set  aside  a  sale  of  corporate  property  to  di- 
rectors in  vaymenC  of  debts  due  from  tbe  cor- 


poration to  them  is  inaufficient  for  failing  to 
offer  to  do  equity  with  reference  to  tlieir  claims, 
the  suit  being,  in  effect,  a  suit  by  tbe  corpora- 
tion. 

3.  In  a  suit  by  a  stockholder  to  set  aside  a 
sale  of  corporate  treasury  stock  to  a  director  in 
payment  of  a  debt,  a  decree  providing  for  tbe 
cancellation  of  the  stock  is  bad  for  failing  to 
require  the  corporation  to  do  equity  with  ref- 
erence to  the  director's  claim  wnich  would  be 
barred  by  limitations  unless  protected  by  the 
decree. 

4.  The  directors  of  a  corporation  have  the 
power  to  sell  full-paid  treasury  stock  for  what 
they  deem  it  to  be  worth,  though  that  be  below 
par. 

3.  Mills'  Ann.  St  t  685.  provides  that  the 
stock  and  property  of  any  company  organiz(Ml 
under  the  act  shall  be  managed  by  directors. 
The  articles  of  incorporation  of  a  mining  com- 
pany enumerated  the  purposes  of  the  organiza- 
tion as  buying,  selling,  operating  mines,  let- 
ting and  disposmg  of  all  kinds  of  property.  The 
board  of  directors  were  authorized  to  issue 
stock  in  payment  for  mining  and  other  property 
acquired  by  purchase,  leasing,  etc.,  and  they 
were  vested  with  the  control  of  the  affairs  of 
the  company.  Held,  that  the  directors  had  au- 
thority to  lease  the  mining  property  of  the  cor- 
poration. 

Appeal  from  District  Court,  Lake  Coanty. 

Action  by  Delia  Sinnott  for  herself  and 
all  other  stockholders  of  a  corporation  simi- 
larly situated  against  William  C.  Mosher 
and  others.  From  a  judgment  for  plaintitr, 
defendants  appeal.    Reversed. 

Charles  J.  Hughes,  Jr.,  Charles  Cavender, 
and  Waldron  &  Thompson,  for  appellants. 
William  J.  Harris  aud  John  A.  Ewing,  for 
appellee. 

GTJXTER,  J.  This  was  an  action  by  a 
stockholder  for  herself  and  others  simllarlr 
situated  against  the  corporation,  its  directors, 
and  appellant  Root,  to  redress  certain  alleged 
corporate  wrongs. 

1.  March  5,  1898,  the  capital  stock  of  ap- 
pellant cori>orntlon,  a  mining  corporatloii  un- 
der the  laws  of  this  state,  consisted  of  1,250.- 
000  shares,  of  which  appellee  held  about 
617,000,  appellant  directors  held  and  repre- 
sented about  213,000,  aud  other  stockholders 
about  22,000.  The  corporation  had  been  or- 
ganized January,  1896,  and  In  the  following 
mouth  Its  capital  stock  had  been  full  paid 
by  the  conveyance  to  It  of  certain  mining  in- 
terests. After  the  Issuance  of  the  capital 
stock,  full  paid,  399,000  shares  thereof  had 
been  assigned  to  the  corporation  as  treasury 
stock.  The  authorized  board  of  directors 
consisted  of  five  members.  March  5,  1898, 
the  board  was  composed  of  appellants  Mosh- 
er, Matheson,  Strauss,  and  Whipple,  there  be- 
ing a  vacancy,  caused  by  the  death.  In  tbe 
previous  September,  of  John  Sinnott,  the  fa- 
ther of  appellee.  March  5,  1898,  appellant 
corporation  was  Indebted  to  appellant  Mosh- 
er in  the  sum  of  $291.10  upon  an  account  for 
money  theretofore  paid  out  for  It  at  Ita  re- 
quest, and  to  appellant  Whipple  in  the  sum 
of  $57.30  upon  an  open  account  The  assets 
of  the  company  consisted  of  certain  mining 
claims  and  the  above  treasury  stock.  It  had 
no  funds.  The  claims  were  not  producing, 
nor  had  any  valuable  bodies  of  ore  been  ex- 
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posed.  Tbe  valae  of  its  assets  was  wholly 
speculntire.  No  sale  of  the  stock  bad  been 
made  except  7,500  shares  to  appellant  Mathe- 
son  for  a  snlt  of  clothes,  which  stock  was 
subsequently  sold  for  $50.  The  stock  bad 
no  market  value  upon  March  6,  1898.  Tbe 
four  directors  composing  tbe  board  met,  and 
ordered  the  issuance  to  Mosher  of  58,220 
shares  of  the  treasury  stock  of  tbe  company 
In  satisfaction  of  his  above  claim,  and  11,- 
460  shares  to  Whipple  in  satisfaction  of  bis 
claim.  Mosher  did  not  vote  on  tbe  resolu- 
tion authorizing  the  issuance  of  the  stock  to 
Whipple,  nor  did  Whipple  vote  on  tbe  reso- 
lution anthoriKing  the  Issuance  of  tbe  stock 
to  Mosher.  Tbe  stock  was  issaed.  Appel- 
lee seeks  to  have  the  certificates  so  issued 
canceled,  charging  actual  and  constructlTe 
fraud  in  their  issuance.  There  was  no  evi- 
dence to  Justify  tbe  conclusion  that  there 
was  actual  fraud  In  tbe  issuance  of  this 
stock.  As  stated,  tbe  stock  bad  no  market 
value.  Its  value  was  pm-eiy  speculative,  and 
tbe  board  seems  to  have  obtained  its  reason- 
able value  in  selling  to  Mosher,  Whipple, 
and  appellant  Root  at  one-half  cent  a  share. 
Later  some  of  tbe  stock  was  sold  at  a  higher 
price,  but  In  tbe  meantime  new  conditions 
bad  arisen  affecting  favorably  tbe  value  of 
tbe  stock.  We  think,  however,  there  was 
constructive  fraud  in  tbe  sale  of  tbe  stock 
to  Whipple  and  Mosher  by  their  co-directors. 
Tills  stock  was  an  asset  of  the  corporation, 
and  It  was  sold  by  its  board  of  directors 
to  two  of  tbe  members  thereof  wltbout  the 
approval  of  tbe  beneficiaries,  the  stockhold- 
ers. In  Moi^an  v.  King,  27  Colo.  539,  553, 
63  Pac.  416,  tbe  board  of  directors  consisted 
of  13  members,  a  majority  of  whom  consti- 
tuted a  quorum,  11  met  and  sold  to  4  of 
their  number  certain  assets  of  tbe  company, 
being  stock  held  by  it  in  another  corporation. 
A  stockholder  in  behalf  of  himself  and  oth- 
er stockholders  similarly  situated  brought  an 
action  to  annul  the  sale  and  for  other  relief. 
The  court  declined  to  entertain  the  good  faith 
of  the  transaction  as  a  defense,  and  set  tbe 
sale  aside  upon  tbe  sole  ground  that  it  was 
constructively  fraudulent  in  that  the  sale  by 
the  board  to  certain  of  its  members  of  the 
corporation  assets  was  a  sale  by  tbe  trustee 
to  himself  of  trust  property.  Therein  it  is 
said:  "A  careful  examination  and  analysis 
of  these  cases  make  it  clear  tliat  as  to  trans- 
actions of  tbe  character  under  consideration 
there  has  been  no  relaxation  whatever  of 
the  rule  prohibiting  directors  of  corporations 
from  purchasing  trust  property.  In  other 
words,  not  a  single  one  of  tbe  cases  relied 
upon  support  the  proiMsition  that  tbe  pur- 
chase by  directors  of  their  co-directors  of 
property  of  the  corporation  which  they  rep- 
resent has  held  that  the  legality  of  tbe  trans- 
action, when  attacked  by  the  corporation  or  a 
shareholder  (and  tbe  directors  are  not  the 
sole  stockholders  of  the  corporation),  de- 
pends upon  tbe  good  faith  of  the  purchasers, 
or  that  they  can  be  permitted  to  make  a 


showing  to  that  effect  as  a  defense  to  an  ac- 
tion based  upon  a  constructive  fraud."  Tbe 
following  citations  are  therein  made  approv- 
ingly: "The  directors  of  corporations  are 
trustees  and  agents  of  tbe  shareholders  and 
of  the  corporation,  and  tbe  same  rules  are 
applied  to  tbe  contracts  of  directors  with  the 
corporation  as  are  applied  to  the  dealings 
of  other  parties  holding  a  fiduciary  relation 
to  each  other.  •  •  •  Contracts  of  trus- 
tees are  of  two  classes.  One  class  con- 
sists of  contracts  made  by  trustees  with 
themselves  or  with  a  board  of  trustees  or 
directors,  of  which  they  are  members.  These 
contracts  are  void  from  tbe  fact  that  no  man 
can  contract  with  himself."  1  Perry  on 
Trusts  (4tb  Ed.)  (  207.  "The  law  is  well 
settled  that  a  director's  purchase  of  prop- 
erty from  a  corporation  is  voidable  at  the 
option  of  the  corporation,  even  though  the 
directors  paid  fully  as  much  as  or  more  than 
tbe  property  is  worth."  Cook  on  Stockhold- 
ers, i  653.  The  court  also  says  in  the  course 
of  its  opinion:  "AK>lying  these  principles 
and  reasons.  It  Is  clear  that  the  purchase  of 
the  stock  In  question  cannot  be  upheld,  even 
though  the  defendants  were  able  to  show 
that  tbe  transaction  was  entirely  free  from 
fraud,  was  entered  into  In  good  faith  by  all 
concerned,  and  was,  in  fact,  for  the  Interest 
of  the  l>ank.  The  stock  belonged  to  tbe 
bank.  None  of  the  sbareboiders,  except  the 
directors  participating  in  tbe  transaction, 
were  consulted  regarding  its  sale.  Part  of 
the  directors  attempted  to  sell  to  others,  and 
a  stockholder  attacks  the  validity  of  tbe 
contract  thus  made."  And  in  the  mllng  up- 
on a  petition  for  a  rehearing  It  Is  said; 
"So  far  as  tbe  decision  of  tbe  main  question 
1b  concerned — 1.  e.,  the  validity  of  the  trans- 
action— it  is  based  entirely  upon  the  proposi- 
tion that  tbe  relation  of  these  appellants  to 
the  bank  was  such  that  tbe  law  inhibited  the 
purchase  by  them  of  the  subject-matter  in 
controversy."  This  case  is  cited  approving- 
ly in  Giengary  Consolidated  Mining  Company 
et  al.  V.  Boebmer,  28  Colo.  1,  3,  62  Pac.  839, 
and  in  Fisbel  v.  Goddard,  30  Colo.  147,  69 
Pac.  607;  and  In  the  former  it  is  said:  "A 
trustee  cannot  deal  with  tbe  trust  estate  in 
a  matter  where  bis  interests  would  or  might 
conflict  with  bis  duty  to  bis  cestui  que  trust. 
In  all  cases  where,  without  tbe  full  knowl- 
edge and  assent  of  tbe  cestui  que  trust,  be 
has  assumed  to  act  in  the  capacity  of  ven- 
dor and  vendee,  the  cestui  que  trust  may 
avoid  the  transaction  at  his  election.  No 
question  of  the  fairness  or  unfairness  of  such 
a  transaction  can  be  considered  under  the 
state  of  facts  existing  in  this  case."  In 
Fisbel  V.  Goddard  a  mortgage  was  given  by 
tbe  corporation  to  one  of  its  directors  to  se- 
cure him  on  account  of  an  indorsement  of 
certain  of  his  promissory  notes.  He  took 
possession  and  sold  tbe  mortgaged  property 
to  another  director.  The  action  was  in  the 
nature  of  a  creditor's  bill  against  the  direct- 
or to  bold  bim  responsible  for  the  direct  prof- 
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Its  aceralnK  out  of  tbe  transactloii.  The 
irroperty  was  sold  for  less  than  Its  valne. 
The  court  gave  no  conalderatlon  to  the  ques- 
tion of  fraud  Is  fact  The  action  was  sus- 
tained. Therein  the  court  said:  "The  sale 
may  have  been  regular  In  all  respects,  the 
mortgage  entirely  valid;  but  when  he  as- 
sumed to  act  for  himself  In  purchasing  the 
assets  of  the  corporation  he  was  not  thereby 
relieved  of  the  responsibilities  and  duties 
which  the  law  Imposed  upon  him  as  a  trus- 
tee. He  could  not  abrogate  his  fiduciary 
character  in  this  respect  temporarily,  in 
whole  or  in  part,  so  as  to  relieve  himself 
from  the  duties  which  he  owed  his  princi- 
pal." Crymble  t.  Mulvaney,  21  Ck>lo.  203, 
40  Pac.  499,  lias  been  cited  as  contra  the 
conclusion  we  have  reached.  There  a  cor- 
poration questioned  the  validity  of  a  sale 
by  directors  to  one  of  their  number.  A.  suffi- 
cient reason  for  distinguishing  that  case 
from  the  one  at  bar  Is  that  there  the  sale 
of  the  directors  was  approved  by  the  bene- 
fldarles,  the  stockholders.  West  v.  Produce 
Company,  6  Colo.  App.  467,  41  Pac.  829, 
is  also  cited  in  support  of  the  validity  of  the 
sale  of  stock  to  Mosher  and  Whipple.  The 
only  point  actually  decided  in  this  case  was 
that  an  Insolvent  corporation  might  give  its 
directors  security  on  its  assets.  It  does  not 
assume  to  pass  upon  the  question  here  before 
VM.  Appellee  quotes  from  the  opinion  and 
relies  upon  the  following:  "That  the  right 
to  become  a  creditor  carries  with  it  all  the 
rights  of  a  creditor,  and  authorizes  the  cor- 
poration to  prefer  the  officer  If  it  sees  fit." 
In  risbel  V.  Ooddard,  supra,  the  Supreme 
Court  characterizes  this  statement  as  dicta, 
and  says  that,  had  such  a  doctrine  as  is  ex- 
pressed in  these  words  been  necessarily  In- 
cluded in  the  decision,  it  would  not  follow 
it.  We  think  the  sale  of  the  stock  by  the 
directors  to  appellants  Mosher  and  Whipple 
constructively  fraudulent,  and  voidable  at  the 
Instance  of  the  corporation.  This  action,  al- 
though brought  by  a  stockholder,  is  really 
an  action  by  the  corporation  to  redress  a 
corporate  wrong;  that  is,  to  set  aside  the 
constructively  fraudulent  sale  of  this  stock. 
In  order  to  obtain  this  equitable  relief,  the 
corporation  must  do  equity.  The  complaint 
makes  no  offer  to  do  equity  with  reference  to 
Mosher  and  Whipple,  nor  does  the  decree 
make  any  provision  for  doing  them  equity. 
The  decree  simply  provides  for  a  cancella- 
tion of  the  certlflcates  of  stock  held  by  them 
under  this  purchase.  The  claims  of  Mosher 
and  Whipple  against  the  corporation  are  not 
disputed.  They  are  open  accounts.  They  ac- 
crued more  than  six  years  ago,  and  are 
therefore  barred  by  the  statute  of  limita- 
tions. Were  we  to  affirm  the  jndgtment  of 
the  lower  court  as  to  these  certlflcates  of 
stock,  we  would  thereby  cancel  the  certifi- 
cates of  stock,  and  yet  not  pat  Mosher  and 
Whipple  in  the  same  position  In  which  they 
were  before  they  received  the  certlflcates  of 
Stock,  the  corporation  would  have  back  the 


stock,  and  at  the  same  time  have  annulled 
perforce  the  statute  of  limitations  the  claims 
of  Mosher  and  Whipple  against  IC  This  re- 
sult would  be  manifestly  nnjust  The  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  that  it  failed  to 
ofTer  to  do  equity  with  reference  to  Whipple 
and  Mosher.  The  decree  was  bad  in  that  it 
canceled  the  certlflcates  issued  to  Whipple 
and  Mosher  without  requiring  the  corporation 
to  do  equity  witli  reference  to  their  claims. 

2.  March  5,  1898,  the  board  of  directors 
gave  to  appellant  Root  an  option  for  one  year 
on  829,320  shares  of  the  above  treasury  stocic 
of  899,000  at  one-half  cent  per  share,  and  at 
the  same  time  gave  him  a  lease  on  the  min- 
ing property  for  Ave  years.  This  option  was 
availed  of  In  June,  1898,  by  payment  of  the 
money  due  thereon  to  the  company,  and  by 
delivery  of  the  stock  to  Root  This  action 
seeks  to  cancel  this  stock  and  the  lease.  Im- 
mediately after  the  giving  of  the  lease  Root 
went  Into  possesslMi  of  the  demised  premises^ 
and  spent  about  $42,000  in  its  development 
He  has  realized  from  the  mine  only  about 
$200.  His  development  work  is  of  permanent 
value  to  the  property.  The  complaint  makes 
no  oITer  to  return  the  money  paid  by  Root  for 
the  stock,  nor  does  the  decree  canceling  bis 
certificate  of  stock  and  lease  make  any  pro- 
vision requiring  appellant  corporation  to  do 
equity  before  obtaining  such  relief.  There  Is 
an  attempt  to  charge  actual  fraud  on  the  part 
of  the  directors  and  Root  in  this  transaction. 
There  is  no  evidence  to  sustain  the  charge. 
The  evidence  does  not  show  that  the  stock 
was  sold  at  an  unfair  price,  nor  that  the  lease 
was  given  on  unfair  terms.  We  think  the 
evidence  affirmatively  shows  that  the  stock 
was  sold  at  a  fair  price,  and  the  lease  a  rea- 
sonable one.  Appellee,  however,  charges 
that  the  lx>ard  of  directors  had  no  authority 
to  sell  the  stock  to  Root  at  less  than  par,  the 
par  value  being  $1  per  share,  and  the  sale 
being  made  at  one-half  cent  per  share.  The 
stock  was  full-paid  treasury  stock,  and,  being 
so,  the  board  had  the  power  to  sell  it  below 
par  for  what  they  deemed  it  to  be  worth. 
"It  Is  too  clear  to  admit  of  question  that 
when  stock  has  been  once  issued  and  fully 
paid  for  there  Is  nothing  to  prevent  the  stock- 
holders from  returning  a  whole  or  a  part 
thereof  to  the  corporation,  or  to  a  trustee  for 
its  use,  to  be  disposed  of  for  its  benefit;  and 
in  such  a  case  the  corporation  or  trustee  may 
dispose  of  the  stock  at  less  than  its  par  value 
without  violating  statutory  or  constitutional 
privileges  regulating  the  issue  of  stock,  and 
Without  rendering  purchasers  thereof  liable 
to  creditors  beyond  the  price  whicb  they 
agree  to  pay."  Clark  and  Marshall  on  Cor- 
porations, vol.  2,  p.  1261.  See,  also,  pag» 
1213.  The  same  authority,  at  page  1203  of 
the  same  volume,  says:  "When  stock  is  is- 
sued by  a  corporation  for  •  •  •  proper- 
ty, a  part  of  it  is  sometimes  returned  to  the 
corporation  as  treasury  stock,  to  be  disposed 
of  for  the  purpose  of  raising  money  to  carrr 
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on  Ita  operatlona.  Stuih  stock  need  not  be 
issued  at  par,  but  may  be  sold  at  tbe  beat 
price  that  can  be  obtained.  *  *  *  It  bolda 
Rucb  stock  as  It  taolds  Its  other  assets,  and 
may  lawfully  sell  the  same  at  its  market 
price,  even  as  a^lnst  dissenting  stockholders 
and  snbseqnent  creditors."  Bee,  also,  Mack- 
ey  T.  Burns,  16  Cola  App.  6,  64  Pac.  485; 
Speer  ct  aL  r.  Bordeleaa  (Colo.  App.)  79  Pac. 
332. 

It  la  said  tbe  board  had  no  power  to  lease 
tbe  property  of  the  company  without  the 
consent  of  the  stockholders.  We  think  both 
our  statutes  and  the  certificate  of  incorpora- 
tion of  appellant  company  expressly  author- 
teed  the  board  of  directors  to  make  tbe  lease 
In  question.  "The  stock,  property  and  con- 
cerns of  any  company  organized  nnder  tbe 
provisions  of  this  act  shall  be  managed  by 
not  less  than  three  nor  more  than  nine  direct- 
ors." 1  Mills'  Ann.  St  »  685.  Tbe  artldea 
of  Incorporation,  In  enumerating  tbe  objects 
and  purposes  of  the  organization  of  tbe  cor- 
poration, proTldes:  "Art  2.  (a)  To  buy,  sell 
and  operate  mines  and  mining  property,  (b) 
To  •  •  •  hold,  operate,  let  or  dispose  of 
any  and  all  kinds  of  property,  real,  personal 
and  mixed,  (c)  To  do  any  and  all  things  that 
may  be  requisite,  proper,  useful  or  necessary 
to  carry  on,  or  that  are  Incidental  to,  a  gen- 
eral mining,  milling,  smelting  or  sampling 
business."  And  among  the  express  powers 
conferred  upon  the  board  of  directors  of  the 
company  are  the  following:  "Art  8.  The 
board  of  directors  may  issue  and  deliver  cer- 
tificates of  full-paid  and  nonassessable  stock 
in  exchange  and  payment  for  mining  and 
other  property,  machinery  and  buildings  ac- 
quired by  purchase,  bond,  lease  or  otherwise, 
and  for  necessary  and  proper  services,  ren- 
dered or  to  be  rendered,  upon  such  terms  and 
to  such  amount  as  the  said  board  of  directors 
may  deem  expedient"  Article  6  vests  the 
control  and  management  of  tbe  aCFalrs  and 
concerns  of  the  company  In  a  board  of  direct- 
ors, to  consist  of  five  persons,  and  which  di- 
rectors are  to  continue  in  office  nntil  their 
successors  are  duly  elected.  By  Its  charter 
the  corporation  thus  had  the  power  to  make 
a  lease,  and  by  tbe  charter  It  conferred  upon 
the  board  of  directors  tbe  management  of  Its 
property.  One  of  tbe  modes  of  managing 
and  operating  Its  property,  common  In  the 
country.  Is  the  leasing  of  Its  property.  In 
Cook  on  Corporations,  vol.  2  (4th  Ed.)  g  709, 
It  Is  said:  "The  law  seems  to  be  clear  that 
all  corporate  contracts  are  to  be  made  by 
tbe  directors.  This  includes  tbe  ori^nal  con- 
tracts as  well  as  modifications  of  them.  If 
a  contract  Is  witbin  tbe  express  or  Implied 
powers  of  tbe  corporation,  then  the  directors 
need  not  consult  the  stockholders,  nor  follow 
their  wishes,  even  though  tbe  latter  consti- 
tute a  majority,  •  •  •  and  though  these 
stockholders  object  in  meeting  assembled  or 
individually  in  tbe  courts.  Thus  a  leose  of 
the  corporate  property  Is  authorized,  not  by 
the  stockholders,  but  by  tbe  directors."    See 


note  8  to  this  section;  also,  |  712,  Id.;  Ber- 
erldge  t.  New  York,  112  N.  Y.  1,  19  N.  SL 
489,  2  I<.  R.  A.  648;  Hoyt  ▼.  Thayer  Ex.,  19 
N.  Y.  216;  Ardesco  v.  Oil  Company,  66  Pa. 
875,  881,  3S2.    We  think  the  lease  a  valid  one; 

The  Judgment  will  be  reversed,  with  In- 
structions to  dismiss  tbe  case  as  to  appellant 
Root  end  with  leave  to  appellee  to  amend 
her  complaint  as  to  Whipple  and  Mosher,  as 
she  may  be  advised.    Judgment  reversed. 

Beversed. 

20  C0I0.A.  452 

STEATTON'S  INDEPENDENCE,  Limited,  v. 
STARK. 

(Court  of  Appeals  of  Colorado.    Feb.  14,  1905.) 

PtKADIWOS—KOTTOWS-^TJDOMIHT— ISSUES 
FREBKNTSD. 

A  complaint  alleged  that  defendant  being 
desirous  of  dispensing  with  plaintifTs  services, 
agreed  that  if  he  would  resign,  bis  salary 
should  continue,  but  at  a  less  rate,  during  the 
remainder  of  the  year  for  which  be  waa  employ- 
ed, and  that  such  salary  had  not  been  paid, 
and  asked  judgment  for  the  amount  due.  Tbe 
answer  denied  tbe  allegations  of  the  complaint 
generally,  and  admitted  the  contract  for  the 
yearly  employment,  bat  averred  that  the  sub- 
stituted contract  was  that  in  consideration  of 
plaintiff's  resignation,  and  bis  further  agree- 
ment to  perform  services  during  tbe  balance  of 
tbe  year,  defendant  would  pay  him  the  substi- 
tuted salary,  and  further  alleged  that  plaintiff, 
without  defendant's  consent  qnlt  the  latter's 
employment  about  tbe  time  the  substituted  con- 
tract was  alleged  to  have  been  made,  and  since 
that  date  bnd  neglected  to  perform  farther 
services.  Beld,  that  the  pleadings  presentel  an 
issue  of  fact  which  the  court  waa  not  authoris- 
ed to  ignore  by  entering  Judgment  upon  the 
pleadings. 

Appeal  from  District  Court  Teller  County. 

Action  by  John  Stark  against  Stratton's 
Independence,  Limited.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Scott  Asbton,  for  appellant 

6UNTER,  J.  The  complaint  alleges  that 
appellee  was  employed  by  appellant  as  su- 
perintendent of  its  properties  for  the  period 
of  one  year  from  June  1,  1900,  at  a  salary 
of  $5,000  per  year,  payable  In  monthly  In- 
stallments; that  appellee  acted  under  such 
employment  until  August  18,  1900,  when,  ap- 
pellant being  desirous  of  dispensing  witb  the 
services  of  appellee,  it  was  then  agreed  that 
if  appellee  would  resign  his  position  of  su- 
perintendent bis  salary  should  continue  until 
June  1,  1901,  at  the  rate  of  $300  per  month; 
that  such  salary  was  to  begin  September  1st; 
that  such  salary  Is  now  due  for  the  months 
of  September,  October,  November,  and  De- 
cember; that  no  part  of  it  has  been  paid; 
and  for  tbe  aggregate  indebtedness  thus  re- 
sulting— $1,200 — Judgment  is  sought  The 
answer  denies  every  allegation  set  up  in 
the  complaint,  except  sucb  as  are  expressly 
admitted.  The  answer  admits  the  making 
of  the  contract  for  the  payment  of  the  salai? 
of  $5,000  from  June  1,  1900,  to  June  1,  1901, 
but  avers  that  the  substituted  contract  waa 
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that,  In  consideration  of  the  resignation  of 
aK>ellee,  and  his  furtlier  agreement  to  per- 
form services  for  appellant  to  June  1,  1901, 
appellant  agreed  to  pay  bim  a  salary  of  $300 
per  month  for  such  time;  that  under  said 
contract  it  was  entitled  to  all  the  time  and 
personal  attention  of  plaintiff;  that,  notwith- 
standing such  fact,  appellee,  without  the  con- 
sent of  appellant,  quit  the  employ  of  appel- 
lant In  the  latter  part  of  August,  1900,  and 
has  since  said  date  neglected  to  perform  fur- 
ther service.  According  to  the  allegations 
-)f  the  complaint,  appellant  agreed  to  pay 
appellee  the  sum  sued  for  in  consideration 
of  his  resigning  his  position  as  superintend- 
ent, and  releasing  appellant  from  the  obliga- 
tion of  the  contract,  whereby  it  was  to  pay 
appellee  the  simi  of  $5,000  for  his  services  as 
superintendent  for  the  year  ending  June  1, 
1901.  Appellant  affirmatively,  by  the  forego- 
ing allegations,  denies  that  such  was  the  con- 
tract. 

If  the  evidence  showed  a  contract  of  the 
nature  stated  by  appellee,  he  was  entitled  to 
a  judgment  for  the  amount  sued  for.  If 
the  evidence  did  not  show  such  a  contract— 
If,  for  example,  it  showed  a  contract  of  the 
nature  set  up  by  appellant — ^appellee  was  not 
entitled  to  a  Judgment  The  pleadings  pre- 
sented an  Issue  of  fact,  which  It  was  neces- 
sary to  have  determined  before  the  court  was 
authorized  to  enter  a  judgment  of  any  char- 
acter. The  court,  however,  entered  judg- 
ment upon  the  pleadings  for  appellee.  In 
this  we  think  It  erred,  because,  for  the  rea- 
sons above  assigned,  the  allegations  of  the 
complaint  were  In  issue.  The  Judgment  will 
be  reversed. 

Reversed. 


20  C0I0.A.  471 

CHAPMAN  et  al.  v.  DHFFY. 
(Court  of  Appoa'.s  of  Colorado.    Feb.  14,  1905.) 

INFANTS— CONTRACTS— AVOIDANCE    BT    ADULT— 

TENANCY  IN  COMMON— LIABILITY  FOR  BENT 

— APPEAL — REVIEW    OF    EVIDENCE. 

1.  An  adult  dealing  with  an  infant  cannot 
avail  himself  of  tlie  latter'a  infancy  in  order 
to  defeat  his  own  liability  on  such  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Infants,  f  150.] 

2.  Where  a  tenant  in  common  occupies  the 
whole  estate  undor  an  oral  agreement  to  pay 
his  co-tenant  for  the  occupancy,  the  latter  may 
recover  for  the  same  in  an  action  at  law,  and 
need  not  sue  for  an  accounting. 

3.  A  summons  purporting  to  have  been  issued 
by  a  justice,  but  not  in  any  way  authenticated 
or  certified,  is  inadmissible  in  evidence. 

4.  A  juflgment  on  conflicting  evidence  suffi- 
cient to  .support  the  same  will  not  be  disturbed 
on  appeal. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Johnny  Duffy,  by  John  Duffy, 
his  next  friend,  against  lona  Chapman  and 
another.  From  a  judfriueut  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

W.  W.  Anderson,  for  appellants.  George 
Btldger  and  George  S.  Kedd,  for  appellee. 


MAXWELL,  J.  Appellee,  a  minor,  by  bis 
next  friend,  filed  his  complaint  against  ap- 
pellants, wherein  he  alleged  that  be  was  the 
owner  of  an  undivided  one-lialf  interest  in 
certain  lots  In  the  city  of  Denver ;  tbut  tbe 
defendants  had  occupied  all  of  said  lots  since 
May,  1893,  at  an  agreed  price  and  rental  of 
$80  per  annum,  which  they  refused  to  pay. 
The  answer  admitted  that  plaintiff  was  tbe 
owner  of  an  undivided  one-half  interest  In 
the  premises;  denied  the  occupation  thereof 
by  the  defendants  under  an  agreement  to  pay 
rent;  and  alleged  that  lona  Chapman,  one 
of  the  defendants,  was  the  owner  of  the  other 
undivided  one-half  interest,  and  also  alleged 
certain  other  matters  which  raised  no  issue 
in  the  case.  There  was  no  reply.  Trial  to 
the  court  without  a  jury  resulted  in  a  judg- 
ment against  appellants  for  the  amount 
claimed. 

Prec-eding  the  trial,  the  defendants  moved 
for  Judgment  on  the  pleadings,  which  motion 
was  denied,  exception  saved,  and  an  assign- 
ment of  error  is  based  thereon.  In  support 
of  the  motion  two  reasons  are  urged:  First, 
that  It  appears  by  tbe  pleadings  that  the 
plaintiff  was  a  minor,  and  therefore  incapa- 
ble of  matcing  a  contract  which  he  could  en- 
force. A  sufficient  answer  to  this  is  tbe  fol- 
lowing language  of  Judge  Wilson,  of  this 
court:  "Infants  are  considered  in  law  as  not 
being  capable  of  adequately  protecting  their 
own  interests  in  the  making  of  contracts,  by 
reason  of  the  inexperience,  want  of  discre- 
tion, and  immaturity  of  Judgment  incident 
to  youth.  The  law,  therefore,  seeks  to  pro- 
tect them  from  their  own  Imprudence  and 
from  tbe  imposition  of  others  by  according  to 
them  the  privilege  of  avoiding  any  contract, 
to  which  they  may  be  a  party,  not  manifestly 
to  their  advantage  and  interest  This  rigbt 
and  prerogative  is  personal,  however,  and  at- 
taches to  the  infant  alone.  Under  no  cir- 
cumstances can  it  be  available  to  or  be  taken 
advantage  of  by  the  other  party  to  tbe  con- 
tract The  adult  who  deals  with  an  infant 
does  so  at  his  own  risk,  and  with  full  knowl- 
edge of  tbe  fact  that  the  latter  is  one  for 
whom  the  law  has  a  jealous  watchfulness, 
about  whose  acts  It  throws  its  protecting 
shield.  These  principles  are  elementary  In 
the  law  of  contracts,  and  are  so  universally 
recognized  that  they  need  no  argument  uor 
citation  of  authorities  in  their  supiKtrt" 
Seaton  v.  Tohlll,  11  Colo.  App.  211-214,  53 
Pac.  170.  Second,  that  the  parties  were  ten- 
ants in  common  in  the  premises,  and  an  ac- 
tion for  an  accounting,  only,  would  lie  to  de- 
termine the  amount  due  the  plaintiff.  If  a 
tenant  in  common  in  real  estate  occupy  the 
whole  estate  imder  an  oral  agreement  to  i)ay 
his  co-tenant  for  the  occupancy,  the  latter 
may  recover  for  the  same  in  an  action  at 
law.  Kites  v.  Church,  142  Mass.  586,  8  N.  E. 
743 ;  Davies  v.  Skinner,  58  Wis.  638, 17  N.  W. 
427,  4G  Am.  Rep.  64>5.  The  court  did  not  err 
in  denying  the  motion  for  Judgment  on  tbe 
pleadings. 
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It  1b  contended  that  the  court  erred  In 
striking  out  an  exhibit  introduced  by  appel- 
lants, and  the  testimony  of  a  witness  in  ref- 
erence thereto.  The  exhibit  striclcen  out  pur- 
ports to  be  a  sximmons  issued  by  a  Justice  of 
the  peace,  some  four  years  prior  to  the  trial 
of  this  case.  In  a  suit  between  the  parties 
hereto.  The  summons  was  in  no  manner  au- 
thenticated or  certified,  and  therefore  inad- 
missible. The  testimony  in  relation  to  the 
summons  was  entirely  Immaterial  to  any  Is- 
sue in  the  case. 

The  evidence  was  conflicting.  There  is  suf- 
ficient evidence  In  the  record  to  support  the 
judgment  Under  the  well-settled  rule  of 
the  appellate  courts  of  this  state,  the  Judg- 
ment will  not  be  disturbed.  On  the  contrary, 
it  must  be  affirmed. 

Affirmed. 

20  C0I0.A.  465 

EQUITABLE   SECURITIES  CO.  v.  MONT- 
ROSE &  D.  CANAL  CO. 
(Court  of  Appeals  of  Colorado.    Feb.  14,  1005.) 

WATBBB  AND  WATEB  COURSES  —  IBMGATION — 
FAILGBE  TO  FUKM8U  WATEB— HOBTOAGEE  OF 
CBOPS — BIGHT  TO  SUE  —  PLEADINGS  —  COM- 
PLAINT—SEP  ABATE  CAUSES  OF  ACTION — IN- 
CONSISTENT CAUSES — DEM  UBBEB— MOTION  TO 
ELECT— IMMATERIAL  ALLEGATIONS— STRIKING 
OUT— VARIANCE. 

1.  Allegations  in  a  complaint,  in  an  action 
against  a  water  company  for  failing  to  furnish 
water  for  irrigation,  which  add  nothing  to  the 
cause  of  action  stated,  but  which  are  simply 
recitals  of  the  motives  of  the  company  in  the 
action  talten  by  it,  are  properly  striclten  out. 

2.  Under  Mills'  Ann.  Code,  §  70,  providing 
that  it  shall  be  necessary  to  state  separately  in 
the  complaint  the  different  causes  for  which 
the  action  is  brought,  each  cause  of  action  in 
a  complaint  must  contain  a  complete  statement 
of  the  facts  sought  to  be  stated,  and.  when  the 
counts  are  attaclsed  by  separate  demurrer,  each 
cause  of  action  must  be  considered  by  itself,  bo 
that  inconsistency  in  the  causes  of  action  can- 
not be  reached  by  demurrer. 

_  3.  The  objection  that  separate  causes  of  ac- 
tion stated  in  a  complaint  are  inconsistent  must 
be  taken  by  motion  to  require  plaintiff  to  elect. 

4.  A  mortgagee,  in  a  mortgage  covering  all 
crops  to  be  grown  on  certain  land  for  a  year, 
is  entitled  to  maintain  an  action  against  a  wa- 
ter company  failing  to  furnish  water  to  the 
land  as  bound  by  its  obligation  to  the  mort- 
gagor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  S  500.] 

5.  The  mortgagee  may  maintain  the  action 
though  one  of  the  notes  secured  by  the  mort- 
gage is  not  due. 

6.  There  is  a  fatal  variance  between  the  al- 
legations of  a  complaint  alleging  damages  to 
crops  because  of  failure  of  a  water  company  to 
furnish  water  for  irrigation,  and  evidence  that 
the  acts  complained  of  resulted  in  the  deprecia- 
tion of  the  market  value  of  the  land. 

Error  to  District  Court,  Montrose  County. 

Action  by  the  Equitable  Securities  Com- 
pany against  the  Montrose  &  Delta  Canal 
Company.  From  a  judgment  In  favor  of  de- 
fendant on  first  cause  of  action,  and  from  a 
judgment  sustaining  a  demurrer  to  the  sec- 
ond cause  of  action,  plaintiff  brings  error. 
Judgment  on  first  cause  of  action  affirmed, 


and  judgment  on  second  cause  of  action  re- 
versed. 

Bell  &  CatUn,  for  plaintiff  In  error. 
Goudy  &  Twitchell  and  S.  S.  Sherman,  for 
defendant  In  error. 

MAXWELL,  J.  The  first  cause  of  action 
set  forth  In  the  amended  complaint  alleged 
that  plaintiff  In  error  was  the  owner  of  land 
lying  under  the  Uneompahgre  Canal,  which 
canal  was  owned,  maintained,  and  operated 
by  defendant  In  error,  as  a  carrier  of  water 
from  the  Uneompahgre  river  to  the  lands  ly- 
ing under  It,  including  plaintiff's  land,  and 
has  an  adjudicated  water  right  priority  of 
4S1  cubic  feet  per  second  of  time ;  that  May 
20,  1899,  there  was  sufficient  water  In  said 
river  and  said  canal  to  furnish  therefrom  to 
plaintiff  20  statutory  Inches  of  water  for  Its 
land;  that  for  12  years  prior  to  that  date 
plaintiff  and  Its  grantors  had  obtained  from 
the  defendant  and  Its  grantors  20  statutory 
Inches  of  water  each  and  every  year  for  the 
irrigation  of  said  lands;  that  at  said  date 
plaintiff  had  growing  on  said  land  40  acres  of 
alfalfa,  5  acres  sugar  beets,  and  a  garden, 
and  for  said  crops  required  20  Inches  of  wa- 
ter from  said  river  through  defendant's 
cannl,  and  on  that  date  plaintiff  tendered  de- 
fendant $42  for  the  20  statutory  Inches  of 
water,  being  the  public  and  fixed  rate  made 
by  defendant  for  that  quantity  of  water,  at 
$2.10  per  statutory  Inch;  that  defendant 
wrongfully  and  without  cause,  refused  to 
comply  with  plaintiff's  demand  to  grant  such 
quantity  of  water  or  any  water  for  the  sea- 
son of  1899,  unless  plaintiff  would  pay  de- 
fendant certain  arrearages  for  unpaid  water 
contracts  of  plaintiff's  grantors;  that  the 
defendant  with  said  excuse  as  Its  only  pre- 
text, with  plenty  of  water  In  Its  canal,  al- 
lowed the  same  to  go  to  waste,  and  permit- 
ted plaintiff's  said  crops  to  perish,  and  caused 
said  ranch  to  be  thereby  damaged  In  the  sum 
of  $1,000.  Here  followed  allegations  which 
were  stricken  out  on  motion  of  defendant. 
This  ruling  was  excepted  to  by  plaintiff,  and 
is  assigned  for  error.  There  was  no  error  In 
this  ruling,  as  the  allegations  stricken  out 
added  nothing  to  the  cause  of  action  stated, 
being  simply  a  recital  of  the  alleged  motives 
of  defendant  In  the  action  taken  by  It. 
Prayer  was  for  $1,000  damages,  and  that 
plaintiff  he  entitled  to  receive  water  from 
said  canal  on  payment  of  the  regular  rental, 
subject  to  prior  rights,  for  general  relief,  etc. 

The  second  cause  of  action  alleged  that, 
January  1,  1899,  plaintiff  was  the  owner  of 
the  land  described  In  the  first  cause  of  ac- 
tion, with  water  rights  In  the  Montrose 
Canal,  also  known  as  the  "Uneompahgre  Ca- 
nal"; that  on  said  date  one  Foster,  for  the 
rental  of  said  land  and  right  to  rent  water 
from  the  Montrose  Canal,  executed  and  de- 
livered to  plaintiff  his  two  promissory  notes, 
payable  May  1  and  November  1,  1899,  for  $50 
and  $75,  respectively,  and  at  the  same  time, 
to  secure  payment  of  said  notes,  e.\ecuted  a 
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chattel  mortgage  to  plaintiff  on  all  crops  to 
be  grown  on  said  land  for  the  year  1899; 
that  plaintiff  and  Its  grantors  for  10  years 
last  past  have  been  entitled  to  and  have  had 
from  the  defendant's  Montrose  Canal  more 
than  20  statutory  inches  of  water  for  the 
said  lands,  at  the  usual,  customary,  and  reg- 
ular rates,  during  each  and  all  said  years; 
that  defendant  was  and  is  the  owner  of  the 
Montrose  Canal,  with  an  adjudicated  water 
right  priority  of  481  cubic  feet  of  water  of 
the  Uncompahgre  river,  as  a  common  carrier 
of  water  for  the  irrigation  of  lands  lying  un- 
der said  canal,  including  plaintiff's  land; 
that  its  water  rate  for  1899  was  $2.10  per 
statutory  inch;  that  said  Foster  and  plain- 
tiff, on  May  29,  1899,  tendered  defendant 
$2.10  per  statutory  inch  for  water  from  said 
ditch,  and  demanded  said  20  statutory  inches 
of  water  from  said  ditch  for  said  land,  but 
defendant  refused  and  still  refuses  to  fur- 
nish any  water  to  said  Foster  and  plaintiff, 
and  thereby  caused  the  "40  acres  of  alfalfa, 
5  acres  sugar  beets,  a  garden,  and  all  the 
crops  on  said  land"  to  perish;  thereby  said 
securily  on  said  notes  has  perished  and  be- 
come destroyed  by  defendant,  and  said  Fos- 
ter is  insolvent,  and  plaintiff  is  thus  dam- 
aged $200.  Prayer  for  judgment  for  $200 
and  general  relief.  A  demurrer  was  inter- 
posed to  both  causes  of  action ;  overruled  as 
to  the  first,  and  sustained  as  to  the  second. 
Plaintiff  electing  to  stand  by  his  second 
cause  of  action,  the  same  was  dismissed. 
The  ruling  sustaining  the  demurrer  to  the 
second  cause  of  action,  and  dismissing  it,  is 
assigned  as  error.  The  grounds  of  demurrer 
to  the  second  cause  of  action  are:  (1)  That 
the  second  cause  of  action  is  inconsistent 
with  the  first  cause  of  action,  in  that  it 
shows  a  right  of  action  in  another  party. 
(2)  That  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

1.  In  a  complaint  covering  more  than  one 
cause  of  action,  each  cause  of  action  must 
contain  in  and  of  itself  a  full  and  complete 
statement  of  all  facts  sought  to  be  stated,  ex- 
cept, where  matters  of  mere  inducement,  and 
not  of  the  gravamen  of  the  action,  have  been 
stated  in  the  first  cause  of  action,  they  may 
be  referred  to  in  subsequent  counts  or  causes 
of  action.  Section  70,  Mills'  Ann.  Code,  pro- 
vides that:  "In  all  cases  it  shall  be  neces- 
sary to  state  separately  in  the  complaint  the 
different  causes  for  which  action  Is  brou^t' 
Otherwise  expressed,  e&dx  count  or  cause  of 
action  is  as  distinct,  for  all  purposes,  as  if  It 
were  stated  in  a  separate  complaint  In 
Spauldlng  v.  Saltiel,  18  Colo.  8(5-88,  31  Pac. 
48C,  487,  it  was  said:  "Each  count  is  sup- 
posed to  contain  a  separate  cause  of  action, 
and  an  admission  in  one  count  cannot  be  used 
to  destroy  the  statement  of  another  cause  of 
action  in  a  separate  count."  It  follows  that, 
when  attacked  by  separate  demurrer,  each 
cause  of  action  must  be  considered  by  itself, 
and  not  in  connection  with  other  causes  of 
action  stated,  unless  the  cause  of  action  at- 


tacked refers  to  other  counts,  under  the  rule 
above  stated.  Inconsistency  is  not  one  of 
the  grounds  of  demurrer  specified  in  our 
Code.  If  separate  causes  of  action  stated 
are  inconsistent,  objection  thereto  must  be 
taken  by  motion  to  require  plaintiff  to  elect, 
and  not  by  demurrer. 

2.  In  Vaughn  ▼.  Orlgsby,  8  Colo.  App.  373, 
46  Pac.  624,  Fisk  v.  Bank,  14  Colo.  App.  21, 
59  Pac.  63,  and  Arnold  v.  Broad.  15  Colo. 
App.  389,  62  Pac.  577,  this  court  has  held 
that  a  mortgagee  may  maintain  an  action 
for  damages  for  impairment  or  destruction 
of  his  security.  The  cause  of  action  attack- 
ed by  this  demurrer  was  evidently  framed 
vmder  the  authorities  above  cited,  and,  we 
think,  states  sufficient  facts  to  constitute  a 
cause  of  action. 

It  is  urged  that  the  action  was  commenced 
prematurely,  in  that  the  second  note  covered 
by  the  chattel  mortgage  was  not  due  at  the 
time  suit  was  commenced.  In  Arnold  v. 
Broad,  supra,  page  391  of  15  Colo.  App.,  page 
578  of  62  Pac,  the  court  said:  "The  appel- 
lee urges  that  the  action  ought  not  to  have 
been  brought  prior  to  foreclosure,  because 
of  the  difficulty  to  ascertain  the  damages. 
No  authority  is  called  to  our  attention  on  the 
point,  and  we  see  no  reason  why  the  bene- 
ficiary should  await  foreclosure  in  order  to 
bring  suit  It  would  not  be  true  in  the  ca.se 
of  an  action  begun  to  obtain  an  injunction 
and  prevent  waste,  and  we  cannot  see  that 
any  different  rule  should  prevail  In  this  sort 
of  an  action."  There  was  error  in  sustain- 
ing the  demurrer  to  the  second  cause  of  ac- 
tion. 

An  answer  put  in  issue  the  material  alle- 
gations of  the  first  cause  of  action  alleged 
In  the  complaint,  and  set  forth  three  special 
defenses,  which  need  not  be  stated.  The  tri- 
al was  to  a  Jury.  At  the  close  of  the  testi- 
mony, defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defend- 
ant, which  was  done,  and  Judgment  of  dis- 
missal rendered  thereon.  Error  is  assigned 
upon  this  ruling.  This  motion  was  upon  the 
grounds,  inter  alia,  that  there  was  a  vari- 
ance between  the  allegations  and  proof,  and 
that  no  evidence  had  been  Introduced  to  sus- 
tain the  allegations  of  the  complaint  The 
evidence  introduced,  as  to  damages  sustain- 
ed, all  went  to  prove  that  the  acts  complain- 
ed of  had  resulted  in  the  depreciation  of  the 
market  value  of  the  ranch,  whereas  the  com- 
plaint sought  to  recover  damages  for  the  de- 
struction of  the  crops. 

Plaintiff  in  error  maintains  that  the  first 
cause  of  action  is  founded  upon  the  theory 
of  damage  to  the  land,  the  freehold,  the  per- 
manent stand  of  perennial  vegetation,  and 
this  seems  to  have  been  the  theory  upon 
which  the  evidence  was  introduced.  Sucli 
may  have  been  the  theory  In  the  mind  of  the 
pleader,  but  he  failed  to  manifest  bis  the- 
ory by  apt  averments  in  the  pleadings  which 
stated  bis  cause  of  action,  and  by  which  ho 
is  bound.    There  was  not  only  a  variance^ 


Digitized  by 


Google 


Colo.) 


FISCHBACK  T.  QARBISOX  MILLING  ft'  ELEVATOR  CO. 


749 


of  which  plaintiff  waa  apprised  by  ttae  mo- 
tlou  for  the  Instruction  to  the  Jury,  of  which 
advantage  was  not  taken  by  appellee  by  ap- 
plication for  leave  to  amend,  but  there  was 
a  failure  of  proof,  which  necessitated  the 
granting  of  the  motion.  Upon  the  evidence, 
as  disclosed  by  this  record,  no  verdict  ren- 
dered by  the  Jnry  could  have  been  sustain- 
ed. There  was  no  error  In  the  Instruction 
to  return  a  verdict  for  the  defendant 

The  Judgment  upon  the  first  cause  of  ac- 
tion will  be  afhrmed.  The  Judgment  sustain- 
ing the  demurrer  to  the  second  cause  of  ac- 
tion, and  dismissing  it,  will  be  reversed,  and 
the  cause  remanded.  Each  party  to  pay  its 
costs  in  this  court 

Reversed. 

20  C0I0.A.  448 

FISCHBACK   T.    GARRISON    MILLING   & 
ELEVATOR  CO. 

(Court  of  Appeals  of  Colorado.    Feb.  14,  1905.) 

CHATTEI,    MOBTOAGEB  —  FAILUBK    TO    BECORD — 

BIGUTS   OF   INNOCENT   PUBCHA8ER— 

BIOHTS  OF  BAILEE. 

1.  One  purchasing  personalty  without  knowl- 
edge of  a  prior  unrecorded  mortgage  takes  a 
good  title. 

[EM.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  Sf  255-262.] 

2.  The  fact  that  a  chattel  mortgage  is  unre- 
corded, and  that  the  mortgagee  has  suffered 
more  than  the  statutory  period  of  30  days  after 
default  to  elapse  before  taking  possession,  does 
not  entitle  a  mere  bailee  of  the  property  to  re- 
tain it  as  against  the  mortgagee. 

Appeal  from  District  Court  Rio  Grande 
County. 

Action  by  John  Flschback  against  the  Gar- 
rison Milling  <&  Elevator  Company.  From 
a  Judgment  for  defendant  plaintiff  appeals. 
Reversed. 

Charles  M.  Corlett,  for  appellant  James 
P.  Veerkamp,  for  appellee. 

THOMSON,  P.  J.  Suit  by  appellant 
against  appellee,  a  corporation,  for  the 
wrongful  conversion  by  the  latter  of  a  quan- 
tity of  grain  belonging  to  the  former.  Judg- 
ment for  defendant,  and  appeal  by  plain- 
tiff. 

The  following  facts  appear  from  the  plead- 
ing and  evidence:  On  the  6th  day  of  Octo- 
ber, 1900,  R.  M.  Phillips  executed  and  deliv- 
ered to  the  plaintiff  a  chattel  mortgage  on  12 
stacks  of  grain  on  the  northwest  quarter  of 
section  27,  township  41,  range  9,  in  Saguache 
cotinty,  to  secure  his  note  for  $532.20,  paya- 
ble to  the  plaintiff  December  1,  1900.  This 
mortgage  provided  for  the  retention  by  the 
mortgagor  of  the  possession  of  the  property 
imtll  default,  and  was  never  recorded.  The 
defendant  was  the  proprietor  of  a  mill  and 
elevator.  On  January  3,  1001,  the.  note  be- 
ing unpaid,  the  plaintiff,  by  his  agent  ex- 
hibited the  mortgage  to  a  Mr.  Breckenrldge, 
the  defendant's  manager,  who  said  that  Mr. 
PbilUpB*  grain  had  been  delivered  there,  but 


had  not  been  paid  for,  and,  on  demand  then 
made  by  the  plaintifTs  agent,  refused  deliv- 
ery of  the  grain  to  the  plaintiff.  After  the  ex- 
hibition of  the  mortgage  to  the  manager,  and 
while  the  parties  were  stUl  talking,  process 
In  garnishment  on  a  Judgment  against  Pbli- 
lips  was  served  on  the  manager,  who  made 
answer  that  the  defendant  was  Indebted  to 
Phillips  in  the  sum  of  $426.30.  The  defend- 
ant was  afterwards  summoned  as  garnishee 
In  two  other  cases,  and  In  each  made  similar 
answer.  The  answer  In  this  action  averred, 
and  the  replication  denied,  that  the  defend- 
ant had  purchased  the  grain  from  Phillips, 
and  had  made  the  purchase  without  knowl- 
edge of  the  mortgage.  There  was  no  evi- 
dence that  it  asserted  any  claim  to  the  wheat 
as  purchaser  when  the  demand  was  made, 
nor  at  the  trial  was  there  any  evidence  that 
it  was  a  purchaser.  Neither  was  It  shown 
that  the  defendant  had  any  knowledge  of  the 
existence  of  the  mortgage  until  Its  exhibition 
to  the  manager.  In  the  conversation  be- 
tween plaintiffs  agent  and  the  manager,  no 
question  was  raised  as  to  the  identity  of  the 
grain  which  had  been  delivered  to  the  de- 
fendant. The  manager  admitted  generally 
that  the  defendant  was  In  possession  of  Mr. 
Phillips'  grain.  In  his  brief,  counsel  for  the 
defendant  makes  the  broad  assertion  that  it 
purchased  the  grain,  but  the  assertion  can- 
not take  the  place  of  evidence.  The  state- 
ment of  the  manager  that  the  defendant 
had  Mr.  Phillips'  grain  is  inconsistent  with 
a  supposition  of  purchase,  because,  if  the 
defendant  was  a  purchaser,  It  owned  the 
grain  Itself,  and  the  grain  was  not  Mr.  Phil- 
lips'. 

Defendant's  counsel  points  us  to  no  evi- 
dence upon  which  it  might  be  said  that  the 
defendant  purchased  the  grain.  He  assumes 
a  purchase,  and  argues  as  if  the  assumption 
had  been  established.  The  mortgage  not 
having  been  recorded,  If  the  defendant  was 
a  purchaser,  and  had  purchased  without  ac- 
tual knowledge  of  the  existence  of  the  mort- 
gage, It  would  have  taken  a  good  title,  and 
proof  of  that  fact  would  have  left  the  plain- 
tiff without  a  cause  of  action.  In  such  case, 
as  against  the  plaintiff,  there  was  and  could 
be  no  conversion  by  the  defendant  But  if  it 
bad  not  purchased  the  grain,  Phillips  was 
still  its  owner,  subject  to  the  title  vested  in 
the  plaintiff  by  the  mortgage.  An  unrecord- 
ed chattel  mortgage  is  good  as  between  im- 
mediate parties,  and  the  failure  to  record  It 
is  available  only  to  persons  having  some 
right  or  interest  In  the  property.  Horn  v. 
Reitler,  12  Colo.  310,  21  Pac.  186;  Morse  v. 
Morrison,  16  Colo.  App.  449,  66  Pac.  169.  A 
mortgage  of  chattels  vests  the  title  In  the 
mortgagee,  subject  to  the  right  of  the  mortga- 
gor to  redeem  before  default.  But  upon  de- 
fault the  legal  title  becomes  absolute  in  the 
mortgagee,  who  thereupon  may.  If  by  the 
terms  of  the  Instrument  the  property  has 
remained  with  the  mortgagor,  take  it  into  his 
own  possession.    Nor,  as  against  a  person 
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without  Interest,  is  It  material  -nrbat  lengtb 
of  time  after  default  the  mortgagee  sufferR 
to  elapse  before  he  asserts  his  right  to  pos- 
session. In  this  case  a  statutory  iierlod  of 
30  days  was  exceeded.  This  delay  would 
have  been  fatal  to  the  mortgagee's  title  If 
be  bad  found  the  property  in  the  hands  of  a 
bona  fide  purchaser,  or  in  the  custody  of 
an  oflScer  at  the  suit  of  a  creditor  of  the 
mortgagor.  But  as  the  defendant  was  mere- 
ly holding  the  property  for  Phillips,  it  stood 
in  the  shoes  of  the  latter.  It  could  Interpose 
no  obstacle  to  the  proceeding  of  the  plaintiff 
to  reduce  the  property  to  his  possession 
which  could  not  be  interposed  by  the  mort- 
gagor himself. 

When  the  plaintiff  demanded  the  property 
he  was  entitled  to  Its  immediate  possession. 
The  defendant  not  only  refused  to  deliver 
it,  but  answered  to  process  in  garnishment 
that  he  was  indebted  to  Phillips;  thus  en- 
abling certain  of  the  latter's  creditors  to  sub- 
ject it  to  the  payment  of  their  claims,  and 
causing  its  loss  to  the  plaintiff.  Upon  the 
record  before  us,  the  defendant's  answer  in 
garnishment  that  he  was  indebted  to  Phillips 
was  not  true,  and  the  allegation  of  conver- 
sion was  abundantly  established. 

The  defendant  Introduced  no  evidence.  On 
defendant's  motion,  after  the  plaintiff  had 
concluded  his  case,  the  court  ordered  a  non- 
suit in  bis  favor.  The  judgment  was  erro- 
neous. The  plaintiff's  evidence,  as  It  has 
been  laid  before  us,  reijuired  a  Judgment  for 
him.    The  Judgment  will  be  reversed. 

Reversed. 

20  C0I0.A.  439 

AMERICAN  SULPHUR  &  MINING  CO.  et 
al.  V.  BRENNAN  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  14,  1005.) 

PUBLIC  LANDS  —  LEASE  —  CANCELLATION  — 
FBAUD — STATE  BOARD  OF  LAND  COMMISSION- 
ERS—POWERS— JUDICIAL    FUNCTIO.NS. 

1.  Mills'  Ann.  St.  §  3(;34,  authorizes  the  leas- 
ing of  public  lands :  and  section  3U37  provides 
that,  if  any  one  applies  to  lease  any  public 
lands  upon  which  are  improvements  belonging 
to  another,  the  applicant  shall,  before  the  lease 
issues,  file  a  receipt  showing  that  the  price  of 
the  improvements  as  agreed  upon  or  fixed  by 
the  State  Board  of  I^and  Commissioners,  has 
been  paid  to  the  owner,  or  shall  make  proof 
that  he  has  tendered  such  price.  Applicants  for 
the  lease  of  public  lands,  on  which  was  a  valu- 
able mining  property,  which  had  been  exten- 
sively improved,  stated  that  they  did  not  know 
that  there  were  improvements  on  the  land,  but 
nevertheless  retaininl  an  attorney  who  had  for- 
merly acted  for  the  owner  of  the  improvements, 
and  refused  to  act  tor  applicants  until  he  hnd 
severed  his  connection  with  the  owner  of  the 
improvements.  In  attempting  to  procure  the 
lease,  applicants  acted  in  secrecy,  and,  while  it 
did  not  api>ear  that  they  actually  knew  to  a 
certainty  that  the  improvements  were  on  the 
land  they  proposed  to  lease,  it  appeared  that 
they  knew  that  the  lease  would  probably  include 
these  improvements.  Held,  that  the  knowledge 
th^y  possessed  was  sufficient  to  put  them  upon 
inquiry  and  charge  them  with  the  knowledge 
"•hich  fhev  oon'd  h"Ve  obtained,  so  that  the 
State  Board  of  Land  Commissioners  was  jus- 


tified in  canceling  their  lease,  nnder  Mills'  Ana 
St.  i  3(i37,  declaring  that  if.  through  any  fraud, 
deceit,  or  misrepresentation,  a  lease  of  state 
lands  shall  be  procured,  the  board  shall  have  au- 
thority to  cancel  it 

2.  Mills'  Ann.  St.  {  3637,  providing  that  if, 
through  fraud,  deceit,  or  misrepresentation,  any 
party  shall  procure  a  lease  of  state  lands,  the 
State  Board  of  Land  Commissionern  shall  have 
authority  to  cancel  it,  does  not  confer  judicial 
power  upon  that  board,  so  as  to  be  iu  contra- 
vention of  Const,  art.  6.  J  1,  vesting  the  judicial 
power  of  the  state  in  the  courts. 

[Ed.  Note. — For  cases  in  point  see  vol.  10. 
Cent  Dig.  Constitutional  Law,  §{  142-144.] 

Appeal  from  District  Court,  Mineral 
County. 

Action  by  Dennis  Brennan  and  another 
against  the  American  Sulphur  &  Mining  Com- 
pany and  others.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.    Reversed. 

Cbas.  H.  Pierce  and  Morrison  &  De  Soto, 
for  appellants.  Ricbardson  &  Hawkins  and 
Albert  L.  Moses,  for  appellees. 

THOMSON,  P.  J.  In  about  1891  two 
brothers,  named  Pickett,  discovered  a  deposit 
of  sulphur  in  Mineral  county,  on  land  which 
they  supposed  belonged  to  the  United  States 
and  open  to  occupation  and  purchase,  and 
on  which  they  made  two  placer  locations, 
called  the  "Vesuvius  No.  1"  and  the  "Vesu- 
vius No.  2."  In  1900  T.  S.  Todd  secured  an 
option  from  the  Picketts  on  these  claims, 
imder  which  he  took  possession  of  them.  In 
April,  1891.  Todd  assigned  bis  option  to  the 
American  Sulphur  &  Mining  Company,  a  c-or- 
poration  with  headquarters  In  New  York,  and 
turned  his  possession  over  to  It.  Shortly  aft- 
erwards the  company  took  up  the  option,  and 
received  a  deed  to  the  claims  from  the  Pick- 
etts. The  grantors  of  plaintiffs  had  laid  out 
a  large  sum  of  money  in  workings  and  im- 
provements on  the  property,  consisting  of 
shafts,  tunnels,  open  cuts,  and  drifts,  and  the 
company  continued  the  work  after  it  took 
possession;  expending  some  thousands  of  dol- 
lars in  the  development  of.  the  property.  In 
1894  Dennis  Brennan,  while  prospecting  in 
the  vicinity  of  the  Vesuvius  claims,  discov- 
ered some  deposits  of  sulphur.  He  did  not 
locate  upon  them  or  take  any  steps  to  secure 
title  to  tbem,  but  abandoned  tbem.  In  July, 
1901,  he  consulted  an  attorney  in  relation  to 
his  discovery  of  1884.  This  attorney  had 
transacted  some  business  for  the  sulphur  and 
mining  company  after  it  bad  taken  posses- 
sion of  the  Vesuvius  claims.  Brennan  was 
advised  by  this  attorney  of  the  latter's  con- 
nection with  the  company.  He  bad  discov- 
ered that  Its  claims  were  probably  on  a  school 
section,  the  title  to  which  wag  in  the  state 
of  Colorado,  and  not  in  the  United  States,  so 
tliat  title  must  come  from  the  state,  and  not 
from  the  general  government.  Brennan  then 
associated  W.  O.  Statton  with  him,  «nd  em- 
ployed the  attorney  to  assist  them  In  procur- 
ing lenses  on  the  land  from  the  State  Board 
of  Land  Commissioners.  Application  was 
accordingly  made  to  the  board  by  Brennan 
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and  Statton  for  leases  on  the  E.  %  of  section 
16,  township  39  N.,  R.  2  W.,  N.  M.  P.  M., 
within  which  half  section  the  Vesuvius 
claims  were  located.  This  section  16  was  a 
school  section.  On  the  application  of  Bren- 
nan  and  Statton,  and  on  their  statements  and 
representations  in  Its  support,  leases  were 
granted  to  them,  in  accordance  with  their 
application,  for  the  term  of  eight  years,  and 
were  executed  accordingly.  The  date  of  the 
leases  was  September  6,  1901.  About  the 
13th  day  of  September,  1901,  the  company 
for  the  first  time  learned  that  its  Vesuvius 
claims  were  situated  within  this  school  sec- 
tion, and  that  therefore  no  title  to  them  could 
be  obtained  from  the  United  States.  On  the 
14th  day  of  November,  1901,  the  company 
presented  its  petition  to  the  Board  of  L^nd 
Commissioners  for  the  cancellation  of  Bren- 
nan  and  Statton's  leases  on  the  ground  of 
fraud  In  their  procurement,  and  after  Inves- 
tigation of  the  charge  the  board  ordered  the 
leases  canceled.  Shortly  afterwards  the  same 
land  was  leased  by  the  board  to  the  com- 
pany. 

This  action  was  brought  by  Brennan  and 
Statton  against  the  American  Sulphur  & 
Milling  Company  to  divest  it  of  its  posses- 
sion. The  complaint  set  forth  the  fact  of  the 
occupancy  of  the  land  by  the  company,  and 
its  operations  upon  the  land,  and  the  leases 
granted  to  the  plaintiffs,  and  prayed  a  per- 
petual injunction  restraining  the  company 
from  entering  into  or  upon  any  part  of  the 
half  section  leased  to  them  for  any  purpose 
whatever.  The  defendant  answered,  and 
also  Interposed  a  cross-complaint.  In  those 
pleadings  it  set  forth  the  facts  connected 
with  its  occupancy  of  the  land,  and  alleged 
fraud  and  deceit  in  the  procurement  of  the 
leases  by  the  plaintiffs,  and  also  alleged  the 
cancellation  of  the  leases  by  the  state  board. 
The  plaintiffs  replied  to  the  answer  and  an- 
swered the  cross-complaint  Among  other 
things,  the  cross-complaint  alleged  that  the 
plaintiffs,  by  themselves  and  through  their 
attorney,  in  support  of  their  application  for 
the  leases,  stated  that  they  did  not  know 
whether  or  not  any  persons  other  than  them- 
selves had  done  development  work  to  the 
amount  of  $30,  consisting  of  a  shaft,  open  cut, 
adit,  or  tunnel,  on  any  of  the  lots  applied  for, 
or  whether  any  person  other  than  them- 
selves, at  the  time  of  the  application  or  with- 
in 10  days,  had  been  engaged  in  such  work; 
that  the  premises  had  no  known  value  for 
mining  purposes;  that  no  development  had 
been  done  upon  them  by  any  one;  and  that 
the  leases  were  desired  for  the  purt>ose  of 
prospecting.  In  their  answer  to  the  cross- 
complaint  the  plaintiffs  admitted  that  at  the 
time  of  their  application  they  knew  or  had 
reason  to  believe  that  the  defendant  company 
was  engaged  in  operating  the  Vesuvius  Nos.  1 
and  2  placers,  and  bad  on  certain  parts  of 
them  exi)ended  a  large  sum  of  money  in  their 
development  and  improvement,  and  that  they 
made  to  the  board  the  representations  with 
Colo.Rep.  78-83  P.— 7 


which  the  cross-complaint  charged  them;  but 
they  denied  that  they  knew  the  representa- 
tions to  be  false.  They  alleged  that,  while 
they  were  cognizant  of  the  fact  and  nature 
of  the  company's  operations  on  the  Vesuvius 
claims,  they  did  not  know  that  those  claims 
were  located  on  the  ground  covered  by  their 
leases. 

By  section  9  of  article  9  of  the  Constitu- 
tion, the  Governor,  Superintendent  of  Public 
Instruction,  Secretary  of  State,  and  Attorney 
General  constitute  the  State  Board  of  Land 
Commissioners,  with  power  of  direction,  con- 
trol, and  disposition  of  the  public  lands  of 
the  state,  under  such  regulations  as  may  be 
prescribed  by  law.  Section  3034  of  Mills' 
Annotated  Statutes  authorizes  the  leasing  of 
those  lands  by  the  board,  and  defines  the 
terms  of  lease  generally;  making,  however, 
separate  provision  as  to  lands  In  which  min- 
eral may  be  found.  Section  3637  provides  as 
follows:  "Should  any  one  apply  to  lease  any 
of  the  lands  belonging  to  the  state  upon 
which  there  are  improvements  belonging  to 
another  party,  before  the  lease  shall  issue,  be 
shall  file  in  the  office  of  the  State  Board  of 
Land  Commissioners  a  receipt  showing  that 
the  price  of  said  improvements,  as  agreed 
upon  by  the  parties,  or  fixed  by  the  state 
board,  has  been  paid  to  the  owner  thereof  in 
full,  or  shall  make  satisfactory  proof  thai 
he  has  tendered  to  such  owner  the  price  of 
said  improvements,  so  agreed  upon,  or  fixed 
by  the  board."  This  provision  makes  it  the 
duty  of  an  applicant  for  a  lease  to  exercise 
at  least  some  diligence  to  discover  whether 
another  party  is  upon  the  land,  and,  if  so, 
wtiat  has  been  done  by  him  in  pursuance  of 
his  occupancy;  and,  it  Improvements  have 
been  made  by  him,  the  payment  or  tender  to 
him  of  the  price  of  the  Improvements  Is  made 
a  condition  precedent  to  the  granting  of  the 
lease.  In  order  that  the  board  may  act  in- 
telligently, it  is  necessary  that  It  inquire  into 
the  facts  relating  to  such  occupancy,  so  that. 
If  there  are  improvements,  it  may  fix  the 
price,  if  the  owner  refuses  to  do  so.  It  was 
in  answer  to  questions  framed  to  elicit  In- 
formation upon  tills  subject  that  the  state- 
ments of  want  of  knowledge  were  made. 
Now,  the  testimony  of  the  plaintiffs  and  their 
witnesses  warrants  a  strong  inference  that 
they  actually  knew  that  the  claims  the  plain- 
tiffs were  engaged  in  developing  were  lo- 
cated on  this  identical  half  section  of  land. 
When  the  scheme  for  obtaining  the  leases 
was  evolved,  they  seem  to  have  been  entirely 
aware  that  its  success  would  bring  them  into 
collision  with  the  company.  The  attorney 
whom  they  employed  declined  to  act  for  them 
until  he  had  severed  his  relations  with  the 
company  as  its  attorney.  They  proceeded  to 
the  accomplishment  of  their  purposes  cau- 
tiously and  mysteriously,  keeping  their  move- 
ments under  cover  to  avoid  publicity.  Their 
conduct  throughout  is  Inexplicable,  except  on- 
the  supposition  of  a  proposed  Invasion  of  the 
defendants'    possession.     However,   it   was 
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possible  that  they  did  not  know  to  a  certain- 
ty the  exact  location  of  the  defendants'  work- 
ings with  reference  to  the  boundaries  of  the 
land  they  proposed  to  lease.  But  it  is  clear 
that  they  were  sufficiently  acquainted  with 
the  situation  to  know  that  the  leases  they 
sought  would  probably  include  those  work- 
ings. They  knew  enough  to  put  them  upon 
inquiry.  An  ascertainment  of  the  facts 
would  not  have  been  difficult,  and  a  compli- 
ance with  the  statutory  provision  concerning 
payment  for  the  Improvements  of  another, 
as  well  as  good  faith,  demanded  that  the  in- 
quiry be  made.  Under  the  circumstances 
disclosed  by  the  evidence,  their  avoidance  of 
the  means  of  Information  at  hand  stamped 
their  declarations  with  the  brand  of  fraud; 
and  the  knowledge  which  tliey  ought  to  have 
had,  wli;  be  imputed  to  them.  We  think  the 
action  of  the  board  in  canceling  the  leases 
should  be  upheld,  if  the  statutory  provision 
under  which  they  proceeded  Is  valid. 

Section  3637  of  Mills'  Annotated  Statutes 
provides  as  follows:  "If  through  any  fraud, 
deceit  or  misrepresentation,  any  party  or  par- 
ties shall  procure  the  Issuing  of  any  lease 
for  state  lands,  the  board  shall  have  the  au- 
thority to  cancel  any  such  lease."  This  Is 
the  provision  referred  to.  For  the  plaintiffs, 
It  is  contended  that  this  provision  confers 
Judicial  power  upon  the  board,  and  Is  there- 
fore repugnant  to  section  1  of  article  6  of 
the  Constitution,  which  provides  that  the  Ju- 
dicial power  of  the  state  shall  be  vested  In  a 
Supreme  Court,  district  courts,  county  courts, 
justices  of  the  peace,  and  such  other  courts 
as  may  be  provided  by  law.  Counsel  say: 
"In  the  present  case  the  action  of  the  land 
board  was  judicial,  in  essence  and  in  char- 
acter. It  was  a  judicial  proceeding.  Assum- 
ing to  act  under  the  section  In  question,  the 
board  caused  witnesses  to  appear  before  It 
at  a  time  and  place  mentioned,  caused  them 
to  be  sworn  and  to  testify,  and,  as  a  result 
of  what  was  to  all  Intents  and  purposes  a 
trial  of  a  case  In  a  court,  made  findings  of 
fact  and  conclusions  of  law  to  the  effect  that 
the  leases  of  the  plaintiffs  in  this  case  had 
been  procured  by  fraud,  deceit,  and  misrep- 
resentation, and  thereupon  canceled  such 
leases  and  granted  leases  to  the  opposite 
side.  If  this  was  not  a  judicial  proceeding, 
in  essence  and  in  character,  as  well  as  in  ef- 
fect, it  is  difficult  to  understand  what  such 
terms  mean."  The  board  Is  not  by  law  con- 
stituted a  court,  and  cannot  exercise  the 
functions  of  a  court.  But  is  the  authority  to 
cancel  a  lease  for  fraud,  deceit,  and  misrep- 
resentation judicial  In  Its  character,  within 
the  meaning  of  the  Constitution?  There  is 
no  provision  as  to  the  manner  In  which  the 
board  shall  proceed.  It  Is  immaterial  In 
what  way  the  facts  are  brought  to  its  knowl- 
edge. No  notice  to  the  lessees  is  required, 
and  the  board  may  act  ex  parte.  It  is  when 
It  discovers — no  matter  how — that  It  has  been 
induced,  by  deceit,  fraud,  or  misrepresenta- 
tion, to  execute  a  lease  of  the  state  lands. 


that  It  may  cancel  the  contract  The  fact 
that  in  this  case  the  board  was  moved  by  a 
petition  from  the  defendant,  that  witnesses 
were  sworn  and  examined,  and  that  It  was 
upon  the  evidence  thus  obtained  that  the  ac- 
tion was  taken,  does  not  affect  the  question. 
The  board  bad  no  authority  to  cancel  the 
leases  unless  they  were  fraudulently  pro- 
cured. It  was  Incumbent  upon  it  to  satisfy 
itself  in  some  way  that  it  had  been  deceived, 
and  how  the  manner  in  which  It  reached  the 
result  can  impress  a  judicial  character  upon 
its  proceeding,  we  confess  ourselves  unable 
to  see.  It  was  a  party  to  the  contracts,  and 
could  not  resolve  Itself  Into  a  court  to  try 
Its  own  case.  All  It  was  authorized  to  do 
was,  from  facts  which  came  Into  Its  posses- 
sion, to  determine  whether  It  should  be  Ix>und 
by  those  contracts.  The  statute  confers  up- 
on It  an  authority  analogous  to  the  right  pos- 
sessed by  an  Individual  to  rescind  his  con- 
tract when  he  discovers  that  It  had  been 
fraudulently  procured.  Relative  to  this 
right,  it  Is  said  In  24  Am.  Sc  Eng.  Enc.  Law 
(2d  Ed.)  643,  that,  "where  a  contract  Is  pro- 
cured by  fraud,  misrepresentation,  or  deceit, 
the  defrauded  party  Is  entitled  to  rescind 
without  invoking  the  aid  of  a  court  of  equity; 
that  Is,  he  may  disaffirm  and  repudiate  the 
contract,  and  thereafter  maintain  an  action 
at  law  against  the  party  guilty  of  the  fraud, 
or  plead  the  fraud  as  a  defense  to  an  action 
to  enforce  the  contract  or  to  recover  damages 
for  the  breach."  The  mere  fact  that  duties 
are  Imposed  upon  officers  which  require  the 
exercise  of  judgment  and  discretion  does  not 
of  itself  render  their  proceedings  conducted 
In  pursuance  of  their  authority  judicial.  In 
the  sense  in  which  the  term  is  used  in  the 
Constitution.  An  act  of  Congress  passed  In 
1823  authorized  the  judges  of  the  superior 
courts  established  in  St.  Augustine  and  Pen- 
sacola  to  receive  and  adjust  all  claims  aris- 
ing within  their  respective  jurisdictions  out 
of  injuries  suffered  by  Spanish  officers  and 
individual  Spanish  inhabitants  by  the  opera- 
tions of  the  United  States  army  In  Florida, 
and  provided  that.  In  all  cases  where  the 
Judges  should  decide  in  favor  of  the  claim- 
ants, the  decisions,  with  the  evidence  on 
which  they  were  founded,  should  be  by  the 
Judges  reported  to  the  Secretary  of  the  Treas- 
ury, who,  on  being  satisfied  that  the  same 
were  Just  and  equitable,  should  pay  the 
amount  thereof  to  the  person  or  persons  in 
whose  favor  the  same  were  adjudged.  Flori- 
da became  a  state  in  1849,  and  by  special  act 
the  district  judge  of  the  United  States  was 
substituted  In  place  of  the  territorial  officer. 
A  claim  was  presented  to  the  district  Judge, 
who  took  the  testimony  offered  in  its  sup- 
port, and  decided  that  the  amount  asked  was 
due  to  the  claimant.  In  United  States  v. 
Ferreira,  13  How.  44, 14  L.  Ed.  42,  the  court, 
in  a  discussion  of  the  capacity  in  which  the 
judge  acted  In  making  the  decision,  said: 
"The  powers  conferred  by  these  acts  of  Con- 
gress upon  the  Judge  as  well  as  the  secre-- 
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tary  are,  It  Is  trne,  Judicial  In  their  nature. 
For  judgment  and  discretion  must  be  exer- 
cised by  both  of  tbem.  But  It  is  nothing 
more  than  the  power  ordinarily  given  by 
law  to  a  commissioner  appointed  to  adjust 
claims  to  lands  or  money  under  a  treaty,  or 
special  powers  to  inquire  into  or  decide  any 
other  particular  class  of  controversies  In 
which  the  public  or  individuals  may  be  con- 
cerned. A  power  of  this  description  may 
constitutionally  be  conferred  on  a  secretary 
as  well  as  on  a  commissioner,  but  la  not 
judicial  in  either  case,  in  the  sense  in  which 
judicial  power  is  granted  by  the  Constitu- 
tion to  the  courts  of  the  United  States."  We 
do  not  believe  that  the  objection  urged 
against  the  statute,  or  the  proceedings  under 
it  of  the  State  Board  of  Land  Commission- 
ers, is  tenable.  We  think  the  law  valid,  and 
the  proceeding  by  the  board  authorized.  But 
we  do  not  regard  Its  action  as  final.  It  may 
arbitrarily  annul  a  contract  which  ought  to 
stand,  and  the  party  aggrieved  has  the  right 
to  test  the  propriety  of  Its  action  in  the  prop- 
••T  Judicial  tribunal.  In  their  complaint  the 
^•laintlflTs  disregarded  the  cancellation,  and 
.sought  a  recovery  In  virtue  of  the  provisions 
of  their  leases.  The  subsequent  pleadings 
brought  the  questions  of  the  power  of  the 
board  to  order  the  cancellation,  and  the  right- 
fulness of  their  decision,  into  the  case.  The 
trial  court  held  that  the  cancellation  of  the 
plaintiffs'  leases,  and  the  subsequent  leasing 
of  the  lands  of  the  defendant,  were  unauthor- 
ized and  void,  and  that  the  lenses  to  the 
plaintiffs  were  still  in  effect.  As  Is  apparent 
from  what  we  have  said,  this  opinion  of  the 
court  Is  not  ours.  We  think  that  the  onn- 
cellatlon  was  authorized  by  law,  and  that,  in 
view  of  the  facts,  it  was  properly  ordered. 
Those  leases  having  been  canceled,  the  board 
might  lawfully  dispose  of  the  land  in  the 
same  manner  ns  If  it  had  never  been  leased. 
The  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion.     Reversed. 


STOCKBRIDGB  v.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1903.) 

KILLING    DOMESTIC  ANIHAI^-COBPUS   DELICTI — 
INSTRUCTIONS— CIRCUMSTANTIAL  EVIDENCE. 

1.  In  a  prosecution  for  killing  a  domestic 
animal,  direct  proof  of  death  by  violence,  show- 
ing the  existence  of  a  criminal  act  flemanding 
investigation,  establishes  the  corpus  delicti. 

2.  Where  the  prosecution  relies  for  conviction 
upon  evidence  partially  direct  and  partially  cir- 
cumstantini.  an  instruction  on  circamstantial 
evidence  which  defines  the  nature  of  such  evi- 
dence, and  points  out  the  degree  of  certainty 
required  as  compared  or  in  connection  with  di- 
rect evidence,  and  which  charges  that  such  evi- 
dence Is  legal  and  competent,  and  justifies  con- 
viction if  absolutely  incompatible  witli  inno- 
cence and  incapable  of  explanation  upon  any 
reasonable  hypothesis  other  than  that  of  guilt, 
Ik  sufficient,  where  no  further  instruction  is  re- 
quested by  the  defendant. 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Greer  County; 
before  Justice  James  K.  Beauchanip. 

E.  N.  Stookbrldge  was  convicted  of  killing 
an  animal,  and  brings  error.    Afflrmcd. 

Cbas.  H.  Eagin  and  Wells  &  Mathews,  for 
plaintiff  In  error.  P.  C.  Simons,  Atty.  Gen., 
and  Uon.  O.  Smith,  Asst  Atty.  Gen.,  for  the 
Territory. 

PANCOAST,  J.  The  defendant,  now  plain- 
tiff in  error;  was  prosecuted  upon  Indictment 
in  the  district  court  of  Greer  county  on  the 
charge  of  killing  a  bull,  the  property  of  one 
B.  B.  Warren,  on  the  15th  day  of  March, 
1902.  Upon  the  trial  of  the  cause,  the  de- 
fendant was  found  guilty,  and  sentenced  to 
pay  a  fine  of  9500,  and  costs  of  prosecution, 
amounting  to  $134.  From  this  Judgment 
and  sentence  he  appeals  to  this  court. 

The  brief  of  plaintiff  In  error  contains  a 
very  flattering  eulogy  upon  the  courts  of  the 
territory,  and.  were  It  possible  to  reverse  a 
case  for  this  cause,  we  would  readily  do  so. 
Several  assignments  of  error  are  contained 
In  the  petition  In  error.  Only  three,  liowever. 
are  argued  In  the  brief.  These  are:  First, 
that  the  verdict  was  not  supported  by  the 
evidence;  second,  the  corpus  delicti  was  not 
proved;  and,  third,  error  In  giving  Instruc- 
tion No.  3. 

As  to  the  first  assignment,  that  the  verdict 
is  not  supported  by  tlie  evidence,  the  evi- 
dence being  circumstantial  and  made  up  of 
so  many  different  links  in  the  chain  of  cir- 
cumstances, to  discuss  the  evidence  bearing 
upon  this  assignment  would  necessitate  a  re- 
hearsal of  the  entire  evidence,  which  we  think 
is  unnecessary  here.  The  jury  had  the  wit- 
nesses before  them,  and  were  better  able  to 
determine  the  truth  of  this  charge  than  this 
court  is  from  an  examination  of  the  record. 
We  think,  however,  that  tlie  evidence  Is  far 
from  being  Insufficient,  but,  on  the  other 
band,  it  is  ample  and  strong  In  all  of  the 
material  features,  and  that  the  Jury  must 
have  been  Irresistibly  drawn  to  the  conclu- 
sion that  the  defendant  was  guilty.  No  other 
reasonable  conclusion  could  have  been  ar- 
rived at 

Second,  that  the  corpus  delicti  was  not 
proved  Is  certainly  not  well  taken.  The  ani- 
mal in  question  strayed  from  the  owner's 
premises,  was  seen  at  or  near  the  premises 
of  the  defendant,  was  tracked  in  and  onto  his 
place;  some  one  was  seen  to  be  running  this 
animal  or  some  other  one  that  corre-sponded 
in  looks  with  it  This  was  on  the  defend- 
ant's premises,  not  far  from  where  the  ani- 
mal was  found  dead.  The  animal  was  found 
partially  under  water,  in  a  small  stream,  on 
the  defendant's  premises,  about  100  to  150 
yards  from  his  bam,  and  In  sight  of  the  barn. 
There  was  a  bullet  hole  in  the  body,  on  the 
left  side,  above  the  left  shoulder.  Here, 
then,  we  have  the  dead  body  of  the  animal 
found,  with  a  bullet  hole  in  the  body,  under 
circumstances  wbich  exclude  any  Inference 
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of  accident.  We  have  the  direct  evidence  of 
death,  and  cogent  and  Irresistible  proof  of 
violence,  both  obvious  and  certain,  showing 
the  existence  of  a  criminal  fact  demanding 
an  Investigation.  These  facts  proved,  the 
corpus  delicti  is  established,  and  the  only- 
remaining  proposition  material  to  the  cause 
necessary  to  warrant  the  verdict  returned 
was  the  connection  of  the  defendant  with  the 
act,  and  this,  we  thinlc,  the  evidence  suffi- 
ciently establishes. 

In  the  third  assignment  of  error,  complaint 
Is  made  of  Instruction  No.  3,  given  by  the 
court  below.  This  was  an  Instruction  upon 
circumstantial  evidence,  and  the  argument 
of  plaintiff  in  error  Is  that  the  error  In  this 
instruction  lies  In  the  failure  of  the  court  to 
tell  the  jury  that  In  this  case  the  territory 
relied  solely  upon  circumstantial  evidence 
for  conviction,  and  In  that  the  instruction 
was  misleading,  and  prejudicial  to  the  de- 
fendant. Where  the  prosecution  relies  solely 
on  circumstantial  evidence  for  conviction,  we 
may  concede  that  it  is  the  duty  of  the  court 
to  instruct  the  Jury  upon  Its  nature.  Such 
evidence  should  be  expressly  defined,  and  the 
rules  governing  Ita  effect  concisely  stated, 
but  It  is  not  required  that  a  charge  upon  such 
evidence  be  couched  In  any  particular  set  of 
words  or  phrases.  However,  It  would  not 
seem  from  the  record  In  this  case  that  the 
territory  did  In  fact  rely  solely  upon  circum- 
stantial evidence  for  conviction.  It  may  be 
true  that  the  evidence  connecting  defendant 
with  the  crime  charged  is  wholly  circimistan- 
tial,  but  as  to  the  fact  of  death  and  cause  of 
death,  the  testimony  was  both  direct  and 
positive,  and  It  was  the  positive  evidence  of 
tlie  fact  of  death  and  Its  wrongful  cause,  to- 
gether and  In  connection  with  the  circum- 
stantial evidence  tending  to  connect  the  de- 
fendant with  the  alleged  crime,  upon  which 
the  territory  relied  for  conviction.  This  be- 
ing true,  au  instruction  which  embodied  a 
charge  that  the  territory  based  its  case  upon 
circumstantial  evidence  alone  would,  in  ef- 
fect, have  taken  from  the  jury  a  portion  of 
that  proper  evidence  upon  which  the  prosecu- 
tion must,  and  did  in  fact,  rely.  No  request 
for  an  instruction  on  circumstantial  evidence 
was  made,  and  the  one  given  was  by  the 
court  upon  its  own  motion.  It  defined  the 
nature  of  circumstantial  evidence;  it  char- 
ged that  such  evidence  is  legal  and  compe- 
tent, and  justifies  conviction  If  absolutely  in- 
compatible with  Innocence,  and  Incapable  of 
explanation  upon  any  reasonable  hypothesis 
other  than  that  of  guilt;  It  pointed  out  the 
degree  of  certainty  required,  as  compared 
with  or  in  connection  with  direct  evidence, 
and  this,  we  think,  under  the  clrcmnstances, 
was  all  that  was  required,  was  In  no  wise 
misleading,  and  fully  protected  and  guarded 
the  rights  of  the  defendant  The  language 
of  this  Instruction  has  been  passed  upon  in 
the  case  of  Smith  v.  State,  61  Neb.  296,  8o 
N.  W.  49,  and  held  correct. 

The  judgment  of  the  court  below  is  affirm- 


ed. All  the  Justices  concurring,  except 
BEAUCHAMP,  J.,  who  tried  the  case  below, 
not  sitting. 


GLENNT  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

CBIMIMAL  LAW— APPEAI<— REVIEW— NEW  TBIAI,. 

1.  This  court  will  not  review  the  instructions 
of  a  trial  court  where  the  record  fails  to  show 
that  any  obj(>ction8  were  made  or  exceptions 
taken  to  such  instructions  at  the  time  they  were 
given. 

2.  As  a  general  rule,  newly  discovered  evi- 
dence which  merely  tends  to  impeach  or  dis- 
credit a  witness  is  not  sufficient  as  a  ground 
for  a  new  trial. 

(Syllabus  by  the  CSourt.) 

Error  from  District  Court,  Comanche 
County;  before  Justice  Frank  E.  Gillette. 

Charlie  Glenny  was  convicted  of  assault 
with  intent  to  do  great  bodily  harm,  and 
brings  error.    Affirmed. 

F.  P.  Cease,  J.  L.  Vertrees,  G.  D.  Key. 
and  R.  E.  Taylor,  for  plaintiff  in  error.  P. 
C.  Simons,  Atty.  Gen.,  and  Don.  C.  Smith, 
Asst.  Atty.  Gen.,  for  the  Territory. 

HAINER,  J.  The  plaintlfl!  In  error.  Char- 
lie Glenny,  was  indicted  and  convicted  of 
the  crime  of  assault  with  Intent  to  do  bodily 
harm  by  means  of  a  dangerous  weajjon. 
Glenny  appeals.  Four  errors  are  assigned 
and  argued  by  counsel  for  plaintiff  in  error, 
for  a  reversal  of  the  judgment. 

In  the  first  and  second  assignments  of  er- 
ror It  is  argued  that  the  court  erred  in  giv- 
ing instructions  8  and  9  to  the  jury.  The 
record  fails  to  disclose  that  any  objections 
were  made,  or  exceptions  taken,  to  these  or 
any  other  instructions.  There  being  no  ex- 
ceptions to  the  instructions  given  by  the 
trial  court,  they  are  not  subject  to  review 
upon  appeal.  In  Drury  v.  The  Territory  of 
Oklahoma,  9  Okl.  398,  60  Pac.  101,  Mr.  Chief 
Justice  Burford,  speaking  for  the  court,  said: 
"The  correctness  of  some  of  the  instructions 
given  by  the  court  is  questioned  in  the  brief 
of  counsel,  but  we  are  unable  to  find  in  the 
recoi-d  that  the  obstructions  were  ever  ob- 
jected to.  or  any  exceptions  taken  to  them, 
in  the  trial  court.  Under  such  state  of  the 
record  we  must  decline  to  review  and  pass 
upon  them."  And  the  same  rule  has  been 
adopted  by  the  Supreme  Court  of  the  United 
States  in  Tucker  v.  United  States,  151  U.  S. 
If54,  14  Sup.  Ct  299,  38  L.  Ed.  112;  St  Clair 
V.  United  States,  154  U.  S.  134,  14  Sup.  Ct 
1002,  38  L.  Ed.  936;  Humes  v.  United  States. 
170  U.  S.  210,  18  Sup.  Ct  602,  42  L.  Ed.  1011. 

The  third  assignment  of  error  is  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial,  because  the  verdict  of  the  jury 
was  contrary  to  the  law  and  the  evidence. 
In  our  opinion,  the  evidence  fully  warranted 
the  returning  of  the  verdict  of  guilty  as  char- 
ged in  the  indictment  It  is  a  well-settled 
rule  of  this  court  that,  where  the  evidence 
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reasonably  sustains  the  Terdlct,  and  tbe  jury 
has  be«n  properly  Instructed  as  to  tbe  law, 
and  a  motion  for  a  new  trial  has  been  de- 
nied, and  the  verdict  of  the  Jury  approved 
by  the  trial  court,  the  Supreme  Court  will 
not  Invade  tbe  province  of  the  jury  to  weigh 
the  evidence  and  disturb  tbe  verdict  upon 
conflicting  testimony.  Smith  v.  The  Terri- 
tory, 11  Okl.  656,  60  Pac.  803. 

In  tbe  fourth  assignment  of  error  it  Is 
contended  that  the  court  erred  In  overruling 
defendant's  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  In 
our  opinion,  this  motion  was  properly  over- 
ruled, for  two  reasons:  (1)  Because  no  dili- 
gence whatever  was  shown;  and  |2)  because 
the  evidence  was  merely  of  an  impeaching 
character,  such  as,  in  all  reasonable  proba- 
bility, would  not  have  caused  the  Jury  to  re- 
turn a  different  verdict.  In  Douthitt  v.  The 
Territory,  7  Okl.  55,  54  Pac.  312,  this  court 
said:  "It  is  well  established,  in  order  to 
justify  tbe  court  in  granting  a  new  trial  on 
newly  discovered  evidence,  that  it  could  not 
with  reasonable  diligence  have  been  obtain- 
ed at  the  time  of  the  trial;  that  it  is  not  cu- 
mulative; and  that,  If  it  had  been  introdu- 
ced, it  would,  with  reasonable  probability, 
have  compelled  a  different  conclusion. 
•  *  •"  Newly  discovered  evidence  which 
merely  tends  to  impeach  or  discredit  a  wit- 
ness is,  as  a  general  rule.  Insufficient  as  a 
ground  for  a  new  trial.  In  volume  14,  page 
807,  of  the  Encj-clopiedia  of  Pleading  and 
Practice,  the  rule  is  thus  stated:  "New  evi- 
dence which  merely  tends  to  discredit  or 
impeach  an  adverse  party  or  his  witnesses 
will  not  avail  as  a  ground  for  a  new  trial, 
as  such  testimony  may  be  discovered  in  al- 
most every  case,  and  there  must  be  an  end 
to  litigation.  The  new  evidence  of  such  a 
character  which  will  warrant  a  new  trial 
must  be  not  only  impeaching,  but  sufficient 
to  prob.ibly  change  the  result  it  a  new  trial 
is  gnintod."  In  State  v.  Smith,  35  Kan.  618. 
11  Pac.  908,  it  was  said:  "As  a  general  rule, 
newly  discovered  evidence,  tbe  purpose  of 
which  is  to  discredit  a  witness  in  the  orig- 
inal trial,  does  not  afford  adequate  ground 
for  the  granting  of  a  new  trial." 

We  linil  no  error  in  the  record  prejudicial 
to  the  rights  of  the  plaintiff  in  error,  and 
the  judgment  of  the  court  below  is  there- 
fore aiflrmed. 

GILLETTE.  J.,  who  presided  in  the  court 
Iteiow.  not  sitting.  All  the  other  .Justices 
crmcurring,  except  BE.iXJCHAMP,  J.,  ab- 
sent 


ECKART  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     Feb.  11,  1905.) 

STEAUNO  DOMESTIC  ANIMAL— EVIDENCE. 

Where  the  evidence  in  a  criminal  case  is 
Huch  a«  will  support  a  verdict  of  guilty,  a  judg- 
ment of  conviction  pronouncPd  thereon  will  not 
be   disturbed,   even   though   tbe  material   facts 


were  testified  to  by  only  one  or  two  witnesses ; 
and,  if  the  evidence  as  a  whole  is  such  as  to 
reasonably  lead  an  unprejudiced  mind  to  a  con- 
viction of  the  defendant's  guilt,  and  covers  ev- 
ery material  point,  it  is  sufficient  to  sustain  a 
judgment,  and  tbe  verdict  will  not  be  disturbed 
by  an  appellate  court 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Blaine  County; 
before  Justice  James  K.  Beauchamp. 

William  Eckart  was  convicted  of  stealing 
a  mare,  and  brings  error.    Affirmed. 

Ben  Smith  and  Seymour  Foose,  for  plain- 
tiff in  error.  P.  C.  Simons,  Atty.  Gen.,  for 
the  Territoi-y. 

BURWELIi,  J.  The  defendant  was  con- 
victed for  stealing  a  mare.  The  insufficiency 
of  tbe  evidence  is  the  sole  complaint  of  the 
appellant,  and,  although  the  evidence  is  brief, 
it  is  positive  as  to  certain  facts  which  indi- 
cate guilt.  It  establlBhes,  together  with  oth- 
er circumstances,  that  the  mare  was  stolen; 
that  she  was  traced  by  her  tracks  from  the 
place  from  which  she  was  stolen  to  a  certain 
pasture  in  which  she  was  found;  that  the 
defendant  although  not  In  the  actual  posses- 
sion of  the  animal,  was  taken  to  tbe  pasture 
referred  to,  and  he  then  and  there  stated  that 
the  mare  belonged  to  him,  and  forbade  anoth- 
er man  to  ride  her.  He  offered  no  explanation 
as  to  how  she  became  his  property.  In  fact, 
he  offered  no  defense  at  all.  Considering 
the  evidence  as  a  whole,  it  is  such  as  to  rea- 
sonably lead  an  unprejudiced  mind  to  a  belief 
that  the  defendant  was  the  tbief,  and,  al- 
though it  was  circumstantial,  it  covered  ev- 
ery material  point  in  the  case.  It  was  suffi- 
cient. 

The  Judgment  Is  affirmed,  at  the  cost  of 
appellant.  All  of  tbe  Justices  concurring, 
except  BEAUCHAMP,  J.,  who  presided  at 
the  trial  below,  not  sitting. 


OKLAHOMA  CITY  v.  DEAN. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

MU.NICIPAL   COEPOBATIONS  —  POLICEMEN— TEKM 

OF  omcE. 
Policemen  in  cities  of  the  first  class  in  the 
territory  of  Oklahoma  are  not  appointed  for  any 
definite  time.  Succeeding  administrations  in 
such  cities,  under  the  provisions  of  section  7,  c. 
12.  art.  1,  Wilson's  Rev.  &  Ann.  St.  1003.  have 
appointed,  and  it  is  their  duty  to  appoint,  cer- 
tain officials — among  them,  policemen ;  and 
when  such  appointment  has  been  made,  and 
the  appointee  has  qualified  and  entered  upon  the 
duties  of  the  office,  the  term  of  predecessors  in 
office  expires,  as  under  the  provisions  of  such 
statute  the  term  of  such  officers  is  made  to  ex- 
pire when  their  successors  are  chosen. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma 
County;    William  P.  Harper,  Judge. 

Action  by  John  Dean  against  tbe  city  of 
Oklahoma  City.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

S.  A.  McGlnnis,  for  plaintiff  in  error. 
Ledru  Gutbrie,  for  defendant  in  error. 
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GILLETTE,  J.  This  was  an  action 
brougbt  by  the  defendant  In  error  In  the 
probate  court  of  Oklahoma  county  against 
the  city  of  Oklahoma  City  to  recover  the 
sum  of  1540,  alleged  to  be  due  him  for  sal- 
ary as  a  policeman  In  said  city.  The  peti- 
tion charges  that  he  was  such  policeman  of 
said  city  from  the  13th  day  of  April,  1903, 
to  January  13,  1904,  at  a  salary  of  $60  per 
month,  as  fixed  by  the  ordinance  of  said 
city.  The  answer  of  the  city  alleges  that 
on  the  3d  day  of  April  the  administration 
of  the  city  changed;  that  the  plaintiff  there- 
upon quit  his  duties,  and  never  presented 
himself  to  assume  the  duties  of  a  policeman 
after  that  time;  and  that  immediately  after 
such  change  in  the  administration  of  Said 
city  bis  successor  was  appointed  and  quali- 
fied, and  has  since  filled  the  office.  The  re- 
ply of  plaintiff  in  error  denied  simply  that 
he  had  at  any  time  abandoned  the  office 
of  policeman.  The  evidence  taken  in  the 
case  shows  that  the  salary  of  the  office  has 
been  paid  to  the  successor  of  defendant  in 
error  in  that  office;  that,  upon  the  change 
of  administration  in  the  city  of  Oklahoma 
City,  the  newly  elected  mayor  directed  the 
chief  of  police  to  inform  the  defendant  in 
error  tliat  his  services  were  no  longer  need- 
ed, which  notice  was  given,  and  the  de- 
fendant in  error  from  that  time  has  never 
presented  himself  for  duty  as  such  police- 
man. He  worked  for  the  Choctaw  Railroad, 
where  he  was  employed  for  alMut  six  months 
at  $45  per  mouth,  holding  a  commission  as 
deputy  sheriff,  and  worked  about  five  weeks 
for  a  party  named  Whltstone  at  $S  per  week, 
and  earned  $1.35  from  some  other  party. 
The  trial  court  awarded  him  judgment 
against  the  city  in  the  sum  of  $221,  from 
which  Judgment  the  case  comes  to  this 
court  upon  errors  of  law  occurring  at  the 
trial. 

Section  7,  c.  12,  art.  1,  Wilson's  Rev.  & 
Ann.  St.  1903,  provides:  "The  mayor  shall 
appoint,  by  and  with  the  consent  of  the 
council,  an  8issistant  city  marshal,  a  city 
engineer,  a  city  physician,  and  such  police- 
men and  other  officers  as  the  mayor  and 
council  may  deem  necessary.  The  officers 
so  appointed  shall  bold  their  offices  until 
their  successors  are  chosen  and  qualified." 
We  think  this  language  susceptible  of  only 
one  construction,  to  wit,  that  the  mayor  and 
council  of  each  succeeding  administration 
in  a  city  of  the  first  class  shall  appoint  the 
officers  named,  who  shall  hold  their  offices 
until  their  successors  are  chosen  and  quali- 
fied. Such  officers  are  not  appointed  for  any 
specified  term.  Their  power  to  act  ends  with 
the  qualification  of  their  successors  who  have 
l)een  chosen  and  qualified.  The  pleadings 
in  this  case  admitting,  as  they  do,  the  ap- 
pointment and  qualification  of  defendant  in 
error's  successor  at  the  time  be  was  notified 
that  Us  services  were  no  longer  desired, 
his  right  to  the  emoluments  of  the  office 
must  be  held  to  have  terminated  at  the  time 


his  successor  was  so  chosen  and  qualified 
and  entered  upon  the  duties  of  the  office  as 
his  successor.  It  follows,  therefore,  that  no 
Judgment  could  be  rightfully  entered  in  fa- 
vor of  a  policeman  for  salary  covering  a 
period  of  time  when  his  successor  in  office 
was  serving  after  being  duly  appointed  and 
qualified. 

The  Judgment  of  the  probate  court  of  Ok- 
lahoma county  is  therefore  reversed,  and 
said  cause  is  remanded  to  the  probate  court 
of  Oklahoma  county,  with  directions  to  dis- 
miss the  same,  at  the  cost  of  the  defendant 
in  error.  All  the  Justices  concurring,  except 
BBAUCHAMP,  J.,  absent. 


TILLEY  V.  BOARD  OP  COM'RS  OF  GREER 
COUNTY. 

(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

NEW  SCHOOL  DISTBICTS — CREATION — APPEAL  TO 

BOAKD  OF  COUNTY  C0UMI8SI0NEBS— BX- 

HEABINQ— INJUNCTION. 

Where  a  board  of  county  commissioners 
have  decided  the  right  to  create  a  new  school 
district,^  under  the  statute  whicli  authorizes  an 
appeal  in  such  matters  from  the  county  super- 
intendent to  such  board,  it  may,  on  motion  of 
either  party  and  for  good  cause,  reconsider  its 
former  order  at  the  same  session  or  at  the 
same  term,  unless  the  appeal  has  been  granted, 
or  vested  rights  accrued  under  the  first  order; 
but  such  reliearing  can  in  no  event  l>e  had  ex- 
cept upon  notice,  or  a  voluntary  appearance  by 
the  adverse  parties.  In  such  matters  the  com- 
missioners should  act  promptly  und  safeguard 
the  right  of  appeal. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Clinton  P.  Irwin. 

Action  by  D.  D.  Tilley  against  the  board 
of  county  commissioners  of  Greer  county. 
Judgment  for  defendant,  aud  plaintiff  brings 
error.    Affirmed. 

Chas.  H.  Eagln,  for  plaintiff  in  error. 

BURWELL,  J.  The  county  superintendent 
of  Greer  county,  under  the  power  granted  In 
the  statute,  created  a  new  school  district. 
There  was  a  protest  against  the  order  made, 
and  an  appeal  was  duly  taken  to  tbe  board 
of  county  commissioners,  who,  after  a  bear- 
ing, affirmed  the  order  made  by  the  county 
superintendent.  Tbe  protestanta  then  filed  a 
motion  for  a  rehearing,  which,  on  the  next 
day,  was  sustained,  and  the  plaintiff  in  this 
ease,  who  is  a  resident  of  the  new  district 
and  patron  of  the  school,  commenced  this  ac- 
tion to  enjoin  the  board  from  proceeding  fur- 
ther in  tbe  matter,  contending  that  the  first 
order  was  final,  and  that  it  had  no  power  to 
reconsider  its  decision  first  made.  Tbe  pro- 
bate court,  in  the  absence  of  tbe  district 
Judge,  granted  a  temporary  injunction. 
When  the  case  came  up  in  the  district  court, 
a  demurrer  to  the  petition  was  sustained  and 
the  temporary  Injunction  dissolved.  The 
plaintiff  stood  on  tils  petition  and  appealed 
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to  this  conrt  The  Judgment  should  be  af- 
flrmed. 

It  18  a  general  rule  that  boards  of  county 
commissioners  may  reconsider  their  action  on 
any  matter  at  the  same  session  or  at  the 
same  term,  unless  vested  rights  have  accru- 
ed under  the  former  order,  or  an  appeal  has 
been  allowed.  See  11  Cyc.  p.  403,  t  g-  Nei- 
ther exception  applies  in  this  case.  The  au- 
thorities cited  by  appellant  are  not  control- 
ling m  this  case.  It  is  true  that  the  power  of 
the  board  in  these  cases  Is  special  and  limit- 
ed, and  must  be  exercised  strictly  on  the  con- 
ditions named  in  the  statute,  as  held  in  the 
case  of  State  ex  rel.  Attorney  General  t.  Se- 
crest  et  al.  (Kan.  Sup.)  57  Pac.  S500,  and  while 
the  order  made  in  that  case  by  the  board,  In 
which  it  Tacated  its  former  order,  was  held 
to  be  In  excess  of  its  power,  it  should  be  re- 
membered that  it  was  made  without  notice, 
and  the  reconsideration  of  its  former  decision 
was  held  to  be  in  excess  of  its  power,  on  the 
ground  that  no  notice  was  given  that  it  con- 
templated a  reconsideration  of  the  matter. 
In  the  syllabus  it  is  said:  "When  the  appeal 
is  heard  and  decided,  and  the  board  adjourns 
till  the  following  month,  the  parties  interest- 
ed in  the  appeal  have  a  right  to  Infer  that 
the  decision  is  final,  and  the  board  Is  not 
authorized  to  take  up  and  rehear  the  appeal 
at  the  following  meeting  without  notice." 
In  the  case  under  consideration  it  will  be 
presumed  that  all  parties  had  notice,  because 
they  were  all  there  and  were  heard  on  the 
motion  to  reconsider.  In  a  case  of  this  kind 
the  board  must  act  promptly,  and  at  all 
times  protect  all  parties  in  their  right  of  ap- 
peal; but  if  the  board  actually  made  a  mis- 
take, we  see  no  good  reason  why  they  may 
not  correct  it  upon  due  notice,  unless  an  ap- 
peal has  been  allowed  or  rights  accrued  un- 
der their  former  order,  and,  as  stated  before, 
neither  exception  applies  in  this  case. 

The  Judgment  Is  afUrmed  at  the  cost  of  ap- 
pellant. All  of  the  Justices  concurring,  ex- 
cept IRWIN,  J.,  who  presided  at  the  trial  be- 
low, not  sitting,  and  BKAUCHAMP,  J.,  ab- 
sent. 


HILL  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     Feb.  11,  1905.) 

WBIT  OF  EBROB—CASE-MADES—CEirriFICATE— AU- 
THENTICATION—  ACCOMPLICE  —  COBROBOBA- 
nON—BUBOLABY— EVIDENCE. 

1.  A  certificate  to  a  case-made,  stripped  of 
unnecessary  recitals,  and  leaving  the  following 
language,  is  sufficient  authentication  of  a  case- 
made  :  "I,  Clinton  P.  Irwin,  Acting  Judge  of 
the  Fifth  Judicial  District  of  said  Territory, 
and  of  the  District  Court  of  Greer  county  in 
said  Territory,  during  the  absence  of  the  regular 
Judf^e  on  account  of  sickness,  do  hereby  ♦  •  * 
certify  that  the  above  and  foregoing  •  •  • 
proceedings  bad  In  the  case,  Territory  of  Okla- 
homa vs.  Ad  Hill  and  James  S.  Beaaon,  No. 
1.006,  pending  in  the  said  District  Court  of 
Greer  County  in  said  Judicial  District,  •  •  • 
Is  a  true  and  complete  case-made  •  •  • ;  and 
I  do  further  cei-tify  that  the  same  has  been  duly 
served  within  the   time  allowed  by  law,  and 


that  notice  of  the  signing  of  the  same  has  been 
duly  given,  and  that  It  contains  all  the  sug- 
gestions and  amendments  made  by  the  county 
attorney  of  said  county,  and  is  by  me  settled,  al- 
lowed and  signed ;  and  the  clerk  of  said  Court 
is  hereby  ordered  and  directed  to  attach  the 
seal  of  said  Court  and  attest  the  same  with  his 
said  seal  and  his  signature,  as  such  clerk.  Wit- 
ness my  hand  this day  of ,  1903. 

C.  F.  Irwin,  Judge.  Attest:  J.  P.  Renshaw, 
Clerk,  by  J.  W.  Sproat,  Deputy.    [Seal.]" 

2.  It  is  not  necessary  that  the  certificate 
should  use  the  exact  language  of  the  statute.  If 
it  uses  language  equivalent,  it  will  be  sufficient. 

8.  The  language  used  in  such  certificate,  show- 
ing that  it  was  "settled,  allowed  and  signed," 
imports  an  examination  and  consideration  of 
the  case-made  by  the  trial  judge. 

4.  In  a  prosecution  for  burglary  a  defendant 
may  not  be  convicted  upon  the  testimony  of  an 
accomplice  alone,  but  the  evidence  of  the  ac- 
complice must  be  corroborated  by  other  evidence 
which  tends  to  connect  the  defendant  with  the 
commission  of  the  offense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  K  1124-1137.] 

5.  In  a  prosecution  for  burglary,  where  the 
evidence  of  an  accomplice  is  corroborated  by 
other  evidence  which  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense,  the 
weight  of  such  corroborating  evidence  Is  a  mat- 
ter for  the  jury ;  and,  after  verdict  found,  ba.s- 
ed  upon  such  evidence,  and  motion  for  new  trial 
has  been  overruled,  this  court  will  not  disturb 
the  judgment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Crhnlnal  Law,  {f  1124,  1138,  1713.J 

6.  In  a  prosecution  for  burglary,  it  is  not  er- 
ror, on  cross-examination  of  the  defendant's 
witness,  to  require  him  to  answer  the  question  if 
there  is  not  a  case  pending  against  him. 

[Eld.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  U  1140,  1141.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  County; 
before  Justice  C.  F.  Irwin. 

Add  Hill  was  convicted  of  burglary,  and 
brings  error.    Affirmed. 

J.  A.  Powers,  Shartel,  Keaton  &  Wells, 
and  Cbas.  H.  Eagln,  for  plaintiff  In  error. 
P.  O.  Simons,  Atty.  Gen.,  for  the  Territory. 

PANCOAST,  J.  Plalntifr  In  error  was  con- 
victed In  the  district  court  of  Greer  county 
of  the  offense  of  feloniously  and  burglarious- 
ly breaking  into  a  dwelling  house  in  the  day- 
time, was  sentenced  to  a  term  of  two  years' 
Imprisonment  in  tbe  penitentiary,  and  ap- 
peals from  such  Judgment  and  sentence  to 
this  court  But  two  assignments  of  error 
are  argued  In  the  brief.  All  others  will  be 
considered  as  abandoned. 

We  are  met  at  the  outset  of  this  case  by  a 
motion  to  dismiss  for  tbe  reason  that  the 
case-made  attached  to  the  petition  in  error 
filed  in  this  court  is  not  properly  authenti- 
cated; that  tbe  certificate  of  the  Judge  ap- 
pended to  tbe  said  case-made  does  not  con- 
form to  the  statutory  requirements.  A  care- 
fully prepared  argument  is  made  and  nu- 
merous cases  are  cited  in  support  of  this  mo- 
tion. The  certificate  attached  to  the  case- 
made  contains  so  much  that  is  unnecessary 
that  we  have  had  to  read  It  several  times  in 
order  to  determine  clearly  Just  what  Is  and 
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wbnt  Is  not  surplusage.  After  making  this 
analysis,  we  are  led  to  the  conclusion  that 
there  is  sufficient  in  the  certificate  to  sustain 
it.  Some  of  the  language  that  counsel  for  de- 
fendant in  error  thtnlis  should  be  eliminat- 
ed as  surplusage,  we  think  is  necessary.  The 
certificate,  in  full,  reads  as  follows: 

"I,  Clinton  F.  Irwin,  Acting  Judge  of  the 
Fifth  Judicial  District  of  said  Territory  and 
of  the  District  Court  of  Greer  County  in  said 
Territory,  during  the  absence  of  the  regular 
Judge  on  aecoimt  of  sickness,  do  hereby 
state  and  certify  that  the  above  and  fore- 
going is  a  true,  full  and  complete  transcript 
of  tlie  proceedings  had  in  the  case,  Territory 
of  Oklahoma  vs.  Ad  Hill  and  James  S. 
Beason,  Xo.  1,00G,  pending  In  the  said  Dis- 
trict Court  of  Greer  County  in  said  Judicial 
District,  and  that  the  above  and  foregoing 
is  a  true  and  complete  case-made  of  all  the 
proceedings,  evidence,  motions,  verdicts, 
Judgments,  orders,  indictments  and  plead- 
ings and  exceptions  had,  filed,  taken,  given 
and  made  in  said  cause,  and  contains  all  evi- 
dence given  and  received  and  of  all  the  evi- 
dence offered  and  rejected  in  the  trial  of 
said  cause  and  the  Instructions  of  the  court 
given ;  and  I  do  further  certify  that  the 
same  has  been  duly  served  within  the  time 
allowed  by  law,  and  that  notice  of  the  sign- 
ing of  the  same  has  been  duly  given,  and  that 
it  contains  all  the  suggestions  and  amend- 
ments made  by  the  county  attorney  of  said 
c-ounty,  and  Is  by  me  hereby  settled,  allowed 
and  signed;  and  the  clerk  of  said  court  is 
hereby  ordered  and  directed  to  attach  the 
seal  of  said  Court  and  attest  the  same  with 
his  said  seal  and  his  signature,  as  such  clerk. 

Witness  my  band  this day  of , 

1003.  C.  F.  Irwin,  Judge.  Attest:  J.  P. 
Renshaw,  Clerk,  by  J.  W.  Sproat,  Deputy. 
I  Seal.!" 

Stripped  of  what  the  defendant  in  error 
thinks  are  useless  recitals,  it  would  read  as 
follows: 

"I,  Clinton  F.  Irwin,  Acting  Judge  of  the 
Fifth  Judicial  District  of  said  Territory,  and 
of  the  District  Court  of  Greer  County  in  said 
Territory,  during  the  absence  of  the  regular 
Judge  on  account  of  sickness.  •  •  •  and 
that  it  contains  all  the  suggestions  and 
amendments  made  by  the  county  attorney  of 
said  county,  and  is  by  me  hereby  settled,  al- 
lowed, and  signed :  and  the  clerk  of  said 
Court  is  hereby  ordered  and  directed  to  at- 
tach the  seal  of  said  Court,  and  attest  the 
same  with  his  said  seal  and  his  signature  as 

said  clerk.    Witness  my  hand  this day 

of ,  1903.    C.  F.  Irwin,  Judge.    Attest: 

J.  P.  Renshaw,  Clerk,  by  J.  W.  Sproat,  Depu- 
ty.    [Seal.]" 

We  think  that,  stripped  of  the  unneces- 
sary recitals,  the  certificate  will  read  as 
follows: 

"I,  Clinton  F.  Irwin,  Acting  Judge  of  the 
Fifth  Judicial  District  of  said  Territory,  and 
of  the  District  Court  of  Greer  County  in  said 
Territory,  during  the  absence  of  the  regular 


Judge   on  account  of  sickness,   do   hereby 

•  *  *  certify  that  the  above  and  fore- 
going proceedings  had  in  the  case.  Territory 
of  Oklahoma  vs.  Ad  Hill  and  James  S.  Bea- 
son, No.  1,006,  pending  in  the  District  Court 
of  Greer   County  in  said  Judicial   District, 

•  •     ♦     is  a  true  and  complete  case-made, 

•  •  •  and  I  do  further  certify  that  the 
same  has  been  duly  served  within  the  time 
allowed  by  law,  and  that  notice  of  the  signing 
of  the  same  has  been  duly  given  and  that  it 
contains  all  the  suggestions  and  amendments, 
made  by  the  county  attorney  of  said  county,, 
and  is  by  me  settled,  allowed  and  signed; 
and  the  clerk  of  said  Court  Is  hereby  ordered 
and  directed  to  attach  the  seal  of  said  court, 
and  attest  the  same  with  bis  said  seal  and 
his  signature  as  such  clerk.     Witness  my 

hand  this day  of ,  1903.    C.  F. 

Irwin,  Judge.  Attest:  J.  P.  Renshaw,  Clerk, 
by  J.  W.  Sproat,  Deputy.    [Seal.]" 

Counsel  for  defendant  in  error  Insists  very 
strenuously  that  the  certificate  should  not 
only  show  that  the  case-made  was  settled,  al- 
lowed, and  signed,  but  should  further  show 
that  it  was  settled,  allowed,  and  signed  by 
the  Judge  as  a  true  and  correct  case-made. 
While  we  hold  this  certificate  to  be  sufiicient, 
yet  the  language  Is  not  in  all  respects  the 
most  apt.  We  think  the  certificate  might 
very  properly  show  that  the  case-made  was 
presented  for  settlement  to  the  judge  who 
tried  the  case,  and  that  the  judge  did  settle 
and  sign  the  same  as  and  for  a  case-made 
for  the  Supreme  Court.  The  statute  (Wil- 
son's Rev.  &  Ann.  St.  {  4741)  provides  that  the 
case-made  and  amendments  shall  be  submit- 
ted to  the  judge,  who  shall  settle  and  sign 
the  same,  and  cause  it  to  be  attested  by  the 
clerk,  and  the  seal  of  the  court  to  be  attach- 
ed. The  case-made  should  show  affirmative- 
ly that  It  was  served  in  proper  time,  or  such 
fact.  If  not  shown  in  the  case-made,  should 
be  shown  in  the  certificate.  If  no  suggestions 
of  amendments  are  made,  either  the  case- 
made  or  the  certificate  should  also  show  that 
notice  had  been  given  of  the  time  and  place 
where  the  case-made  would  be  presented  for 
settlement.  Some  of  the  authorities  hold 
that,  if  suggestions  of  amendment  are  made 
and  presented  with  the  case-made,  no  such 
notice  need  appear  to  have  been  given ;  but 
we  think  the  better  practice  is  to  give  this 
notice,  even  though  amendments  are  suggest- 
ed. If  the  parties  are  present  when  the  rec- 
ord Is  presented  for  settlement,  the  certificate 
should  recite  that  fact.  It  is  not  necessary 
that  the  certificate  should  use  the  exact  lan- 
guage of  the  statute.  If  it  uses  language 
etiuivalent.  It  will  be  sufficient.  The  first 
portion  of  the  certificate,  which  Is  a  recital 
showing  that  the  judge  was  not  the  regular 
trial  judge,  but  was  especially  assigned  to 
the  district  to  try  this  and  other  cases,  would, 
of  course,  not  appear  In  an  ordinary  certifi- 
cate. This  certificate,  then,  does  state  that 
it  Is  a  true  and  complete  case-made.  While 
the  language  used  is  not  lu  the  form  that 


Digitized  by 


Google 


Ofell 


SMITH  T.  FUNGBB. 


759 


connsel  thinks  It  ataonld  be,  yet  it  la  In 
effect  the  aame.  The  certiflcate  alao  abowa 
that  the  caae-made  la  a  complete  case-made 
of  all  of  the  proceedlnga,  and  it  fnrther  atates 
that  the  same  has  been  inly  aerred  within 
the  time  allowed  by  law,  and  that  notice  of 
the  algnlng  of  the  aame  has  been  dniy  given. 
The  langnage  used  In  referring  to  notice  la 
not  as  apt  aa  that  which  might  have  been 
nsed.  A  more  nearly  correct  atatement  would 
be  that  notice  had  been  given  of  the  time  and 
place  where  the  caae-made  wonld  be  pre- 
sented for  aettlement.  The  certiflcate  also 
shows  that  the  case-made  containa  all  the 
anggestions  of  amendments  made  by  tlie 
county  attorney,  and  the  phrase,  "is  by  me 
settled,  allowed  and  aigned,"  Imports  exam- 
ination and  consideration  by  the  judge.  It 
Includea.  to  use  the  language  of  counsel  for 
defendant  in  wror,  "the  Judicial  operation  of 
the  mind  of  the  trial  Judge,  by  which  he  de- 
termines that  the  atatementa  therein  con- 
tained are  troe;" 

We  now  come  to  the  consideration  of  the 
errors  assigned  by  the  plaintiff  in  error — 
flrst,  that  the  verdict  of  the  Jury  waa  baaed 
upon  the  uncorroborated  testimony  of  Tom- 
my S.  Hodges,  an  alleged  accomplice.  That 
the  burglary  waa  in  fact  committed  was  auf- 
flclently  proved  by  the  testimony  of  other 
witnesses  than  the  accomplice.  His  testi- 
mony on  that  point  waa  not  needed  to  sus- 
tain the  verdict  We  suppose  that  counsel 
mean  that  there  was  no  corroborating  evi- 
dence wliich  toided  to  connect  the  defend- 
ant with  the  commission  of  the  offense^ 
Several  of  the  witnesses  testifled  that  they 
met  the  defendant  with  Hodges  and  othera 
on  the  day  tliat  the  crime  was  committed; 
the  meetings  being  at  different  tlmea  and 
placea,  and  all  near  where  the  crime  was 
committed.  Hodges  testifled  to  the  commis- 
sion of  the  crime  and  its  attending  drcom- 
Btances,  giving  his  whereabonta  during  the 
oitlre  day,  in  company  with  the  defendant: 
and,  when  the  testimony  of  the  several  wlt- 
neasea  is  taken  together,  the  facta  are  so 
dovetailed  that  it  is  more  than  ordinarily 
convincing.  Indeed,  it  would  be  almost,  if 
not  quite.  Impossible  for  Hodges  to  manufac- 
ture the  story  which  he  told,  and  so  place  the 
defendant  aa  to  put  him  where  the  other 
witnesses  testify  to  having  met  him.  Taken 
alone,  the  testimony  of  the  witnesses  other 
than  Hodges  perhaps  might  not  be  sufficient 
in  every  detail  to  connect  the  defendant  with 
the  commission  of  the  crime,  but  it  is  not  nec- 
essary that  every  fact  sworn  to  by  an  ac- 
complice shall  be  apeclflcally  corroborated. 
The  statute,  in  this  respect,  provides  that  the 
corroborating  evidence  shall  be  such  as  tends 
to  connect  the  defendant  with  the  commission 
of  the  offense.  The  evidence  in  this  case,  we 
think,  fills  this  requirement  The  testimony 
of  the  accomplice  connected  the  defendant 
with  the  offenae,  giving  all  the  details  and 
circumstances,  and  the  testimony  of  the  oth- 
er aeveial   witnesses  corroborated  some  of 


the  statements  made  by  Hodges.  As  to  the 
sufficiency  of  the  evidence,  the  Jury  in  this 
as  in  other  cases  are  the  sole  Judges. 

The  remaining  question  is  not  of  very  great 
importance.  One  of  the  witnesses  for  the  de- 
fense, when  on  the  stand,  on  cross-examina- 
tion, was  asked  this  question:  'TThere  is  a 
case  pending  here  against  yon,  is  there  not?" 
To  which  he  answered,  "Tea,  sir."  Tbe  only 
objection  to  the  question  was  that  it  was  im- 
material and  not  proper  cross-examination, 
which  was  overruled  by  the  court  The  pur- 
pose of  the  question  was  to  discredit  tbe  wit- 
ness. Courts  differ  somewhat  as  respects  the 
limits  within  which  a  witness  other  than  the 
defendant  may  be  cross-examined  for  tbe 
purpose  of  affecting  his  credibility.  Tbe 
courts  uniformly  hold  that  the  question  is 
one  largely  within  the  discretion  of  the  trial 
court  Judge  Thompson,  in  his  work  on 
Trials,  p.  458,  gives  it  as  the  prevailing  opin- 
ion that  the  extent  to  which  an  inquiry  of 
this  character  will  be  allowed  into  the  past 
life  of  a  witness,  with  a  view  of  affecting  his 
credibility,  rests  entirely  in  the  discretion  of 
the  trial  court  Supporting  this  view  might 
be  noticed  the  cases  of  Hill  v.  State  (Neb.) 
60  N.  W.  916;  Real  v.  People,  42  N.  X.  270, 
and  cases  there  cited. 

Having  carefully  examined  the  record,  and 
perceiving  no  error  therein,  the  Judgment  of 
the  trial  court  is  affirmed.  All  the  Justices 
concurring,  except  IRWIN,  J.,  who  tried  the 
case  below,  not  sitting,  and  BBAUCHAMP, 
J„  absent. 


(16  Okl.  120) 
SMITH  V.  FINGER. 

(Supreme  Conrt  of  Oklahoma.    Jan.  11,  1905.) 

■OBOIBLK   KRTBT  ARO   nETAIMES— NOTICE  TO 

qorr-^UDOiiiNT-^JUBiSDionoN. 

L  In  an  action  in  tbe  probate  court  under 
tbe  chapter  on  forcible  entry  and  detainer,  the 
defendant  is  not  required  to  file  any  pleadings. 
Tbe  plaintilf,  to  entitle  himself  to  a  judgment 
of  restitution,  must  prove  bis  case. 

2.  A  party  desiring  to  commence  an  action  of 
forcible  entry  and  detainer  sbonld,  at  least  tbrea 
days  before  commencing  his  action,  notify  tbe 
adverse  party  by  a  notice  In  writing,  to  leave 
the  premises  in  dispute;  and,  if  he  does  not 
give  such  notice,  he  cannot  maintain  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  DeUlner,  {}  52- 
66.] 

8.  A  plaintiff  cannot  maintain  an  action  of 
forcible  entry  and  detainer  If  the  three  days'  no- 
tice to  leave  the  premises  prescribed  by  section 
S089,  Wilson's  Rev.  &  Ann.  St  1903,  is  not 
given,  and  the  plaintiff  to  obtain  judgment  in 
■nch  case,  must  affirmatively  show  the  service 
of  the  notice. 

4.  Where  a  conrt  has  Jurisdiction  of  the  sub- 
ject-matter  of  an  action  and  of  the  parties,  and 
the  judgment  rendered  U  not  in  excess  of  the 
jnrisdiction  and  powers  of  the  court,  errors 
and  irregularities  hi  tbe  proceedings  by  which 
the  judgment  was  obtained  will  not  render  the 
Judgment  void,  but  nntil  vacated  or  set  aside  in 
a  proper  proceeding,  it  is  valid  and  binding  ni>on 
the  parties. 

[Ed.  Note. — For  cases  In  point,  sea  vol.  80, 
Cent  Dig.  Judgment  U  941-950.] 
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5.  The  fact  that  proceedings  are  Instituted  by 
the  unsuccessful  contestant  in  a  contest  case 
before  the  land  tribunal,  asking  the  Secretary 
of  the  Interior  to  exercise  his  supervisory  pow- 
ers and  reopen  the  case,  does  not  preclude  the 
court  from  taking  jurisdiction  in  an  action  of 
forcible  entry  and  detainer  instituted  by  the 
Nuccessful  contestant. 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Woods  Connty; 
Jelt  Bower,  Judge. 

Action  by  Angle  Finger  against  Lewis 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  W.  Bell  and  Moore  &  Moore,  for  plain- 
tiff In  error.  CowgiU  &  Dunn,  for  defendant 
In  error. 

BEAUCHAMP,  3.  Angle  Finger,  tbe  de- 
fendant In  error,  on  the  Ist  day  of  April, 
1902,  filed  in  the  probate  court  of  Woods 
connty  a  complaint  against  tbe  plaintiff  in 
error,  as  fbllows:  "Angie  Finger,  being  duly 
sworn,    says    that    she    is    plaintiff   In    the 

above-entitled  action,  and  that  on  the 

day  of  January,  1902,  the  above-named  de- 
fendant, Lewis  Smith,  did  peaceably  enter 
on  the  premises  below  described  and  take 
possession  of  a  portion  thereof,  and  has  been 
since  said  date,  and  now  does,  and  did  on 
the  28th  day  of  March,  1002,  unlawfully  and 
forcibly  detain  the  following  described  land 
and  tenements  situate  in  Woods  connty,  ter- 
ritory of  Oklahoma,  to  wit,  lota  6  and  7, 
and  E.  %  of  the  S.  W.  14  of  the  same,  being 
the  fractional  S.  W.  %  of  section  6,  In  town- 
ship 24,  of  range  13,  In  Woods  county,  Okla- 
homa,  and  has   ever  since  the  day 

of  January,  1902,  held  and  still  holds  pos- 
session thereof  by  force;  and  that  on  the 
28th  day  of  March,  1902,  plaintiff  notified 
said  defendant,  as  required  by  law,  to  leave 
said  premises,  which  he  failed  and  neglected 
to  do,  and  still  fails  and  refuses  to  leave 
the  same;  and  that  she,  the  said  plaintiff, 
was  then,  and  has  ever  since  been,  and 
now  Is,  entitled  to  the  possession  of  the  said 
premises."  Thereupon  a  summons  was  is- 
sued, and  on  tbe  12th  day  of  April  following 
the  defendant  (plaintiff  In  error)  filed  his 
motion  to  dismiss  the  cause,  which  was  by 
the  court  overruled,  and  exceptions  saved. 
Defendant  (plaintiff  in  error)  then  demurred 
for  the  reason  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  which  the  court  also  overruled,  to 
which  ruling  defendant  excepted;  and  It  Is 
shown  by  the  record  the  defendant  elected 
to  stand  upon  the  demurrer,  and  objected 
to  the  introduction  of  testimony  for  the  rea- 
son stated  in  the  demurrer,  whereupon  plain- 
tiff demanded  judgment  upon  the  pleadings, 
which  motion  the  court  sustained,  and  ren- 
dered judgment  on  the  pleadings  as  follows: 
"Now,  on  this  12  day  of  April,  1902,  the 
same  being  one  of  the  judicial  days  of  the 
regular  March,  1902,  term  of  probate  court 
vt  Woods  county,  Oklahoma  Territory,  the 


above-entitled  case  coming  on  for  trial,  the 
plaintiff  appearing  in  person  and  by  Cow- 
gill  &  Dunn,  her  attorneys,  and  tlie  defend' 
ant  appearing  In  person  and  by  his  attor- 
ney, A.  C.  Towne,  and  the  cause  being  called 
by  the  court,  the  defendant  filed  Ills  motion 
to  dismiss  said  case,  which  motion,  after  Av(* 
consideration,  was  by  the  court  overruled, 
to  which  ruling  the  defendant  then  and  there 
excepted,  whereupon  the  defendant  filed  his 
demurrer  to  plaintiff's  bill  of  particulars  In 
the  case,  which  was  taken  up  and  discussed 
by  the  respective  attorneys  of  the  parties, 
plaintiff  and  defendant,  and  after  due  con- 
sideration thereof  by  the  court  the  same  was 
by  the  court  overruled,  and  to  which  ruling 
the  defendant  then  and  there  excepted,  and. 
the  plaintiff  insisting  upon  a  trial  of  tbe 
cause,  the  defendant  refused  to  announce 
ready  or  not  ready  for  trial,  but  announced 
that  be  would  stand  on  his  demurrer.  Tbe 
plaintiff  then  demanded  judgment  on  the 
pleadings,  to  which  entry  the  defendant  ob- 
jected because  the  court  did  not  have  Juris- 
diction of  the  case,  and  because  the  bill  of 
particulars  did  not  state  a  cause  of  action, 
which  objection  was  overruled,  and  then  and 
there  excepted  to  by  the  defendant  The 
court,  being  fully  advised  in  the  premises, 
hereby  sustains  the  demand  of  the  plaintiff 
for  judgment  on  the  pleadings;  and  it  is 
therefore  considered,  ordered,  and  adjudged 
that  the  plaintiff.  Angle  Finger,  have  and 
recover  judgment  against  tbe  defendant, 
Lewis  Smith,  for  the  possession  of  the  prem- 
ises, to  wit,  lots  6  and  7  and  the  east  %  of 
the  southwest  %  of  section  6,  township  24, 
range  13,  in  Woods  county,  Oklahoma  Ter- 
ritory, and  that  the  said  plaintiff,  Angie 
Finger,  have  restitution  of  said  premises,  and 

that  she  recover  her  costs,  taxed  at  $ — ■ . 

Whereuiion  the  defendant  gives  notice  of 
motion  for  new  trial,  and  filed  the  same, 
which  motion,  after  due  consideration  there- 
of, was  by  the  court  overruled,  to  which 
ruling  tbe  defendant  then  and  there  duly  ex- 
cepted; whereupon  the  defendant  gave  no- 
tice of  appeal,  and  asked  and  was  granted 
twenty  days  in  which  to  make  and  serve  a 
case  for  the  Supreme  Court,  and  the  plain- 
tiff five  days  thereafter  to  suggest  amend- 
ments, and  the  case  so  made  to  be  setUed 
and  signed  by  the  court  within  five  days 
thereafter.  Approved  by  J.  J.  Hughes. 
Judge."  Thereafter,  on  the  16th  day  of 
June,  190.%  the  defendant  (plaintiff  in  error) 
filed  a  motion  to  vacate  the  judgment  for  the 
reasons:  "(1)  This  Is  a  case  of  forclWe  en- 
try and  detainer  for  lands,  and  no  trial  was 
h.id  in  the  court,  judgment  being  rendered 
on  the  complaint  without  evidence.  (2)  That 
a  contest  was  pending  In  the  United  States 
Land  Ofllce  at  Alva,  Oklahoma,  and  in  the 
Land  Department  of  the  government  of  the 
United  States,  before  the  Secretary  of  the 
Interior,  for  the  same  land,  between  the 
same  parties,  for  prior  settiement  unde- 
termined,   (3)   That   the   sumnons   was   is- 
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sued  and  the  jndgment  rendered  witboat  the 
-conrt  baTing  obtained  jurisdiction  over  the 
subject-matter" — and  attached  thereto  an  af- 
fidavit shOTVlng  that  at  the  time  of  the  com- 
mencement of  this  action  and  the  trial  and 
the  rendition  of  Judgment  therein,  there  was 
then  pending  a  contest  in  the  Land  Depart- 
ment by  the  plaintiff  in  error  against  the 
defendant  In  error.  On  the  23d  day  of  June 
the  same  was  heard  by  the  court,  and  over- 
ruled, and  the  defendant  excepted;  and  aft- 
•erwards,  on  the  same  day,  plaintlft  In  error 
filed  a  motion  for  new  trial  for  the  reasons 
following:  "Comes  now  the  defendant,  and 
moves  the  court  for  a  new  trial  In  the  above- 
entitled  cause  and  for  reason  states:  First. 
That  the  decLslon  Is  not  sustained  by  any 
evidence  and  Is  contrary  to  law.  Second. 
Error  of  law  occun-liig  at  the  trial,  and  ex- 
cepted to  at  the  time  by  the  defendant. 
Third.  Tlmt  the  Judgment  Is  against  the 
weight  of  the  evidence,  Is  against  all  the 
evidence,  against  the  law,  and  for  the  wrong 
party.  Fourth.  That  error  was  committed 
lu  overruling  the  motion  to  vacate  the  judg- 
ment, because  the  Judgment  Is  and  was  void. 
Fifth.  Because  It  was  error  to  find  for  the 
plaintiff  In  said  motion.  Sixth.  Because  it 
was  error  to  find  against  the  defendant  in 
said  motion."  On  the  24th  day  of  June  the 
same  was  heard  by  the  court,  overruled,  and 
exception  allowed  plaintiff  In  error.  Plain- 
tiff In  error  contends  that  the  Judgment 
■sbowg  upon  its  face  to  have  been  granted 
without  any  evidence  having  been  offered. 
Introduced,  or  considered  by  the  court;  there- 
fore without  authority  of  law,  and  void. 

The  statute  on  forcible  entry  and  detainer 
Is  a  special  provision,  complete  within  It- 
self. The  procedure  thereunder  Is  specially 
provided,  including  the  manner  and  form  of 
commencing  the  action,  the  trial.  Judgment, 
and  execution  to  be  Issued  thereon.  By  sec- 
tion 5080,  Wilson's  Rev.  &  Ann.  St.  1903,  It 
Is  provided  that  it  shall  be  the  duty  of  the 
party  desiring  to  commence  an  action  of 
that  character  to  notify  the  adverse  party  to 
leave  the  premises  for  which  action  is  about 
to  be  brought,  which  notice  shall  be  served 
at  least  three  days  before  commencing  the 
action,  and  provides  the  manner  of  aer\-ice. 

1  Section  5000  provides  the  form  and  requisites 
lof  the  complaint.  Section  5002  provides 
■that.  If  the  defendant  does  not  appear,  the 
Justice  shall  try  the  case  as  though  he  was 

.  present;  and  section  5004  provides  that,  if 
the  suit  be  not  continued,  place  of  trial  chan- 
ged, or  neither  party  demand  a  jury  upon  the 
return  day  of  the  summons,  the  justice  shall 
try  the  cause;  and  If,  after  hearing  the  evi- 
dence, he  shall  conclude  that  the  complaint 
is  not  true,  he  shall  enter  Judgment  against 
the  plaintiff  for  costs.  If  he  find  the  com- 
plaint true,  he  shall  render  a  general  Judg- 
ment against  the  defendant  and  in  favor  of 
the  plaintiff  for  restitution  of  premises  and 
-costs  of  suit.  There  is  no  provision  of  this 
statute  requiring  the  defendant  to  file  any 


answer  or  plea  whatever,  but  upon  the  day 
of  trial  the  cause  shall  proceed  upon  the  com- 
plaint of  the  plaintiff,  and  the  Justice  shall 
hear  the  evidence  and  determine  the  cause 
upon  the  evidence  and  the  complaint  Tbere 
Is  no  provision  requiring  any  other  plead- 
ings, nor  can  the  justice  or  court  trying  the 
cause  properly  render  a  Judgment  of  resti- 
tution except  after  having  beard  the  evi- 
dence in  support  of  the  allegations  of  the 
complaint.  It  will  also  be  noticed  that  by 
the  i»:ovlslons  of  section  5089  no  such  ac- 
tion can  be  maintained  until  tbere  is  a  writ- 
ten notice  to  leave  the  premises,  which  shall 
liave  been  served  at  least  three  days  before 
the  commencement  of  the  action.  Upon  the 
face  of  the  Judgment  In  this  case  It  Is  af- 
firmatively shown  that  no  evidence  was  of- 
fered or  considered  by  the  court,  and  that 
there  was  no  proof  that  the  notice  required 
was  given  and  served.  The  only  mention  of 
a  notice  Is  that  contained  In  the  complaint 
Itself  "that  on  the  28th  day  of  March,  1902. 
plaintiff  notified  the  defendant  as  required 
by  law  to  leave  said  premises."  The  re- 
quirements of  the  statute  with  reference  to 
notice  must  be  compiled  with  by  the  plaintiff, 
and  until  such  notice  is  given  and  served  as 
required  the  action  cannot  be  maintained  by 
him,  or  any  judgment  of  restitution  right- 
fully rendered.  The  requirement  of  the  stat- 
ute that  the  court  shall  hear  the  evidence 
and  determine  the  cause  from  the  evidence 
Is  clearly  necessary  to  a  judgment  of  resti- 
tution. The  Judgment  shows  upon  its  face 
that  no  such  requirements  were  complied 
with;   therefore  cle.irly  irregular. 

In  the  state  of  Minnesota  we  find  a  stat- 
ute providing  for  actions  of  forcible  entry 
and  detainer  somewhat  similar  to  the  provi- 
sions of  the  statutes  of  this  territory.  We 
also  find  a  statute  vesting  the  municipal 
courts  of  that  state  with  Jurisdiction  In 
matters  upon  which  jurisdiction  Is  conferred 
on  justices  of  the  peace,  which  is  somewhat 
similar  to  the  provisions  of  our  statute  con- 
ferring jurisdiction  in  such  matters  in  the 
probate  courts.  And  in  the  case  of  Hen- 
nessey V.  Pederson,  11  N.  W.  63,  the  Su- 
preme Court  of  that  state  say  (quoting  from 
the  syllabus):  "In  an  action  in  the  munic- 
ipal court  of  St.  Paul  under  the  chapter  on 
forcible  entries  and  detainers,  the  plaintiff, 
to  entitle  himself  to  Judgment  of  restitution, 
must  prove  his  case.  Such  Judgment  cannot 
properly  be  rendered  simply  upon  defend' 
ant's  default."  lu  the  opinion  by  Berry,  J., 
It  is  said:  "•  •  •  The  party  entitled  to 
possession  may  make  complaint  thereof  to 
any  Justice  of  the  peace  of  the  county,  and 
the  Justice  shall  proceed  to  hear,  try,  and 
determine  the  same  in  the  same  manner  as 
in  other  cases  hereinbefore  provided  for. 
*  *  *  'So  provision  is  made  by  tlie  chapter 
for  any  Judgment  against  the  defendant  sim- 
ply upon  his  default  to  appear  or  answer. 
On  the  contrarj-,  the  theory  of  the  chapter 
Is,  as  to  our  mlnd^  clearly  appears  from  the 
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words  which  we  have  Italicized,  that  the 
Judgment  of  restitution  must  be  based  upon 
a  finding,  which  In  its  turn  must  he  based 
upon  inquiry,  upon  a  hearing,  upon  a  trial 
of  the  complaint.  This  cannot  mean  any- 
thing less  than  that  the  complainant  must 
prove  his  case;  or,  In  other  words,  must 
prove  enough  of  bis  complaint  to  make  out 
his  right  to  restitution.  To  this  end  be  must 
adduce  evidence,  and  in  the  absence  of  It  the 
magistrate  has  no  right  to  enter  Judgment 
for  the  restitution  sought."  It  will  be  ob- 
served that  the  statute  of  that  state  pro- 
vides that  the  Justice  shall  proceed  to  hear, 
try,  and  determine  the  same  in  the  same 
manner  as  any  other  case,  while  our  statute 
is  much  stronger  than  the  Minnesota  stat- 
ute, and  provides  "that  the  Justice  shall  try 
the  cause,  and  if,  after  hearing  the  evi- 
dence, he  shall  conclude  that  the  complaint 
is  true,  he  shall  then  render  a  Judgment  for 
restitution."  And  again,  a  party  desiring  to 
commence  an  action  of  unlawful  and  forcible 
detainer,  before  commencing  his  action,  as 
before  stated,  Is  required  to  give  notice  re- 
quired by  the  statute,  and  until  he  has  done 
so  he  cannot  maintain  the  action.  Before 
the  adoption  of  the  Code  from  the  state  of 
Kansas,  of  which  the  statute  in  question  Is 
a  part,  this  question  was  before  the  Supreme 
Court  of  that  state,  and  In  the  case  of  Nason 
V.  Best,  17  Kan.  408,  It  was  held  (quoting 
from  the  syllabus):  "A  party  desiring  to 
commence  an  action  of  forcible  entry  and  de- 
tainer should,  at  least  three  days  before  com- 
mencing his  action,  notify  the  adverse  party 
by  a  notice  In  writing  to  leave  the  premises 
in  dispute;  and  If  he  does  not  give  such 
notice  he  cannot  maintain  the  action."  And 
subsequently,  in  the  case  of  Stuiler  v. 
Sparks,  51  Kan.  19,  31  Pac.  301,  It  is  held 
(quoting  from  the  syllabus):  "A  plaintiff 
cannot  maintain  an  action  of  forcible  entry 
and  detainer  If  the  three-days  notice  to  leave 
the  premises,  prescribed  by  section  162  of 
the  Justices'  act  (section  5089,  Wilson's  Rev. 
&  Ann.  St.  1903),  Is  not  given,  and  the  plaln- 
tlfT,  to  obtain  Judgment  In  such  a  case,  must 
affirmatively  show  the  service  of  the  notice." 
In  the  opinion  by  Horton.  C.  J.,  it  is  said: 
"As  a  three-days  notice  to  leave  is  necessary 
to  maintain  the  action,  the  plaintiff  or  com- 
plainant must  show  upon  the  trial  that  such 
a  notice  was  given  before  he  can  have  Judg- 
ment In  his  favor.  The  complaint  alleged 
that  on  the  2d  day  of  May,  1887,  plaintiff  de- 
livered to  the  defendant  a  true  copy  of  the 
notice  attached,  marked  'Exhibit  A.'  This 
exhibit  was  a  notice  in  due  form,  dated  April 
30,  1887,  notifying  the  defendant  to  leave 
the  premises  described  In  the  complaint,  in 
accordance  with  the  provisions  of  the  stat- 
ute. The  record  recites  that  Exhibit  A  at- 
tached to  plaintiff's  complaint  being  the  no- 
tice to  quit,  shown  at  page  4  of  the  case,  was 
not  offered  in  evidence,  and  no  proof  of  the 
service  of  the  same  upon  the  defendant  at 
any  time  was  offered  or  admitted.     •    •    • 


As  no  service  of  the  notice  to  quit  was 
shown,  and  as  It  was  not  admitted,  the  Judg- 
ment was  improperly  rendered." 

While  the  judgment  of  the  probate  court 
was  Improperly  rendered  and  Irregular,  we 
cannot  agree  with  counsel  for  plaintiff  in 
error  that  It  is  absolutely  void.  The  court 
had  Jurisdiction  of  the  subject  of  the  action 
and  of  the  person  of  the  defendant,  and  the 
Judgment  is  not  In  excess  of  the  power  of  the 
court  in  such  cases;  and  where  a  court  has 
Jurisdiction  of  both  the  subject  of  the  ac- 
tion and  of  the  parties,  errors  and  irregular- 
ities in  the  proceedings  will  not  render  the 
Judgment  void,  but  until  vacated  or  set  aside 
In  a  proper  proceeding  it  is  valid  and  bind- 
ing upon  the  parties. 

It  is  shown  by  the  exhibits  attached  to  the 
motion  to  set  aside  and  vacate  the  Judgment 
that  a  contest  proceeding  for  the  land  In- 
volved in  this  case  was  prosecuted  through 
the  Iiand  Department,  and  the  land  finally 
awarded  to  the  defendant  In  error,  a  motion 
for  a  rehearing  overruled,  and  the  contest 
finally  closed  prior  to  the  time  that  this  ac- 
tion was  commenced,  but  that  plaintiff  In 
error  had  filed  a  petition  asking  the  Secre- 
tary of  the  Interior  to  exercise  his  supervi- 
sory power  and  reopen  the  case,  which  was 
subsequently  and  on  May  27,  1902,  denied. 
That  a  petition  had  been  filed  asking  the 
Secretary  of  the  Interior  to  exercise  his  su- 
pervisory powers  and  reopen  the  case  did  not 
preclude  the  court  from  taking  Jurisdiction 
of  this  case  to  determine  the  right  to  pos- 
session by  the  defendant  In  error,  who  suc- 
ceeded in  the  contest  proceedings.  Is  well 
settled  by  former  decisions  of  this  court. 
Cox  et  al.  V.  Garrett,  7  Okl.  384.  54  Pac.  546; 
Cope  T.  Braden,  11  Okl.  2»5,  67  Pac.  475. 

The  order  of  the  probate  court  of  Woods 
county  denying  the  motion  of  plaintiff  in 
error  to  vacate  and  set  aside  the  Judgment  is 
affirmed,  at  cost  of  plaintiff  in  error.  All  the 
Justices  concurring. 


In  re  AMERICAN  PUB.  CO. 

Appeal  of  WESTERN  PAPER  CO.  et  al. 

(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

BANKBUPTCT — PETITION  —  APPEABANCE  OF  BE- 

SPONDENT— BURDEN  OF  PBOOF— 

INSOLVENCY. 

1.  In  an  action  in  bankruptcy,  brought  under 
subdivision  "d"  of  section  3  of  the  act  of  bank- 
ruptcy (Act  July  1,  1898.  c.  541,  30  Stat.  .546 
[U.  S.  Comp.  St.  1901,  p.  3422]),  it  is  incumbent 
upon  the  respondent  to  deny  the  allegation  in 
the  petition  of  insolvency ;  and,  in  case  of  a 
failure  to  do  so,  the  allegation  of  insolvency  is 
admitted. 

2.  When  a  petition  has  been  filed  under  sub- 
diviflion  "b"  of  section  3  of  the  act  of  bankrupt- 
cy (Act  July  1.  1898,  c.  !541,  30  Stat.  540  [U.  S. 
Comp.  St.  1901,  p.  3422]),  and  the  respondent 
takes  isHue  with  and  denies  the  allegation  of 
insolvency,  it  is  the  duty  of  the  respondent  to 
appear  in  court  on  the  hearing,  with  its  books, 
papers,  and  accounts,  and  submit  to  an  examina- 
tion and  give  testimony  as  to  all  matters  tend- 
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lag  to  establish  solvency  or  insolvency ;  and, 
in  case  of  its  failure  to  so  attend  and  submit 
to  examination,  the  burden  of  proving  solvency 
rests  upon  it. 

3.  Where  a  respondent  corporation  appears  at 
the  hearing  by  its  president,  who,  with  other 
witnesses,  Is  examined,  and  certain  boolts  are 
produced,  but  neither  the  testimony  of  the  wit- 
nesses nor  the  matters  shown  by  the  t>ooks,  dis- 
close the  financial  condition  of  the  respondent, 
such  acts  are  not  a  compliance  with  subdivision 
*'d"  of  section  3  of  the  act  of  banlcruptcy  (Act 
July  1,  1898,  c.  541,  30  Stat  546  [U.  S.  Comp. 
St.  1901,  p.  3422]),  which  makes  it  the  duty  of 
the  respondent  to  appear  in  court  on  the  hear- 
ing, with  its  books,  papers,  and  accounts,  and 
submit  to  an  examination  and  give  testimony  as 
to  all  matters  tending  to  establish  solvency  or 
insolvency ;  the  purpose  of  said  action  lieing  to 
require  the  respondent  to  appear  and  give  tes- 
timony from  which  the  financial  condition  of  the 
respondent  can  be  ascertained. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt,  Canadian 
County;  before  Justice  C.  P.  Irwin. 

Proceedings  in  bankruptcy  by  the  Western 
Paper  Company  and  others  against  the  A^ner- 
Ican  Pnbllshlng  Company.  From  a  Judg- 
ment dismissing  the  proceedings,  petitioners 
appeal.    Keversed. 

Proceedings  In  bankruptcy  were  commen- 
ced in  the  district  court  of  Canadian  county 
by  the  Western  Paper  Company,  the- West- 
em  Newspaper  Union,  and  Myron  Boyle,  ask- 
ing that  tbe  American  Publishing  Company 
be  adjudged  a  bankrupt,  because  of  an  act 
of  bankruptcy  committed  In  the  transfer  by 
chattel  mortgage  of  Its  property  on  October 
21,  1901,  when  Insolvent,  and  with  the  intent 
to  prefer  the  creditors  named  In  the  mortgage 
over  other  creditors.  The  petition  was  In  the 
usual  form,  setting  up  all  the  necessary 
facts;  showing  that  the  debts  owing  were 
more  than  $1,000;  that  the  petitioning  cred- 
itors' claims  were  more  than  $500;  and  tbe 
alleged  act  of  bankruptcy,  which  consisted 
of  giving  a  chattel  mortgage,  while  insolvent, 
on  a  greater  portion  of  its  property,  with  tbe 
intent  to  prefer  certain  creditors  over  others, 
and,  after  giving  such  mortgage,  surrender- 
ing possession  of  the  property  to  the  mort- 
gagees, wbo  sold  the  property  under  tbe 
mortgage.  Tbe  American  Publishing  Com- 
pany appeared,  and  "denied  that  it  had  com- 
mitted the  act  of  bankruptcy."  No  denial 
was  made  of  the  allegation  of  insolvency. 
On  the  trial  the  petitioners  proved  the  alle- 
gations of  their  petition,  except  the  allega- 
tion of  insolvency;  and,  as  to  that  allega- 
tion, they  claimed  it  to  be  admitted  under 
tbe  pleadings.  The  court  holding  adversely 
to  them  on  that  proposition,  they  called  the 
president  of  the  company  as  a  witness,  to- 
gether with  others,  to  show  tbe  financial  con- 
dition of  the  company,  but  failed;  tbe  piresl- 
dent  testifying  that  be  had  no  knowledge  of 
the  financial  condition  of  the  company;  and 
tbe  witness  wbo  had  possession  of  the  books 
of  tbe  company  testified  that  the  books  in 
bis  possession  did  not  sliow  tbe  financial 
condition;  that  he  bad  had  some  reports 
wliicb    showed    tbe    condition,    but,    after 


search  made,  he  was  unable  to  find  them. 
The  record  shows  affirmatively  that  there 
was  no  person  present  in  court  at  tbe  bearing 
with  any  books,  papers,  or  accounts  wWch 
showed,  or  from  which  could  be  determined. 
the  financial  condition.  The  court  held  the 
burden  to  be  on  the  petitioners  to  show  tbe 
insolvency  of  the  company,  and,  they  failing 
to  make  such  showing,  refused  to  make  an 
adjudication,  and  dismissed  tbe  proceedings. 

Shartel,  Keaton  &  Wells,  for  appellants. 
W.  H.  Crlley,  for  appellee. 

PANCOAST,  J.  (after  stating  the  facts). 
Two  propositions  are  contended  for,  upon 
which  error  is  predicated:  First,  that  the  al- 
legation of  insolvency  was  not  denied,  and 
was  therefore  admitted;  second,  if  the  alle- 
gation of  insolvency  bad  been  denied,  it  was 
still  tbe  duty  of  the  respondent  to  appear  in 
court  on  the  hearing,  witb  its  books,  ptTpers, 
and  accounts,  and  submit  to  an  examination 
and  give  testimony  as  to  all  matters  tending 
to  establish  its  solvency  or  Insolvency,  and. 
in  case  of  failure  to  so  attend  and  submit  to 
an  examination,  tbe  burden  of  proving  sol- 
vency rested  upon  tbe  company;  that  the 
respondent.  In  effect,  failed  to  comply  with 
tbe  requirements  of  tbe  law  in  this  regard, 
and  failed  to  prove  its  solvency,  and  there- 
fore it  should  have  been  taken  as  confessed. 

Tbe  second  act  of  bankruptcy  mentioned, 
in  order,  as  set  out  in  section  3  of  the  act  of 
bankruptcy  (Act  July  1,  1898,  c.  541,  30  Stat. 
546  [U.  S.  Comp.  St  1901,  p.  3422]),  is  in 
giving  preference  through  transfers,  provid- 
ing that  "acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  transferred,  while  insol- 
vent, any  portion  of  bis  property  to  one  or 
more  of  his  creditors,  with  tbe  intent  to  pre- 
fer such  creditors  over  other  creditors." 
This  was  tbe  section  under  which  this  action 
was  brought.  It  is  plain  to  be  seen  that  two 
things — a  condition  and  an  act — must  be 
shown,  in  order  that  an  action  in  bankruptcy 
may  be  maintained  under  this  subdivision: 
First,  that  the  alleged  bankrupt  has  trans- 
ferred a  portion  of  his  property  to  one  or 
more  creditors,  with  Intent  to  prefer  such 
creditors  over  other  creditors;  second,  that 
such  transfer  was  made  while  the  fiUeged 
bankrupt  was  insolvent  The  fact  alone 
that  a  transfer  is  made  Is  not  sufficient  nor 
is  the  fact  of  tbe  insolvent  condition  alone 
sufficient  as  a  basis  for  tbe  action.  The  two 
must  concur,  and  it  is  immaterial  whether 
we  construe  the  pleading  in  the  light  of  the 
forms  provided  by  the  Supreme  Court,  or  in 
tbe  light  of  tbe  rules  of  equity  pleading,  as 
tbe  same  rule  of  construction  obtains  in  each 
case. 

The  Supreme  Court,  however,  has  pro- 
vided, by  rule  38  of  tbe  general  orders  in 
bankruptcy  (18  Sup.  Ct.  x),  that:  "(d)  These 
several  forms  annexed  to  these  general  or- 
ders shall  be  observed  and  used  with  sucli 
alterations  as  may  be  necessary  to  suit  the 
circumstances    of     any    particular    case." 
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Form  No.  6,  In  part,  provides:     "And  now 

the  said appears  and  denies  that  he 

has  committed  the  act  of  bankruptcy  set 
forth  In  said  petition,  or  that  he  Is  Insolvent, 
and  avers  that  he  should  not  be  declared  a 
bankrupt  for  any  cause  iu  said  petition  al- 
leged." By  this  form  of  answer  It  Is  clearly 
Intended  that  one  or  both  of  two  positions 
may  be  taken  in  a  defense  to  a  petition  in 
bankruptcy:  First,  the  respondent  may  deny 
the  act  of  bankruptcy  alleged.  This  throws 
the  burden  uiwn  the  petitioners,  and.  If  they 
fall  to  prove  the  allegations  of  the  petition  In 
this  regard,  their  action  falls.  Or,  second, 
the  respondent  may  admit  the  act  complain- 
ed of,  but  deny  the  Insolvency  when  the 
transfer  was  made.  This  denial  of  Insol- 
vency also  places  the  burden  upon  the  peti- 
tioners—  provided,  however,  that  the  re- 
spondent observes  the  requirements  of  the 
law,  and  brings  its  books,  records,  and  pa- 
pers Into  court  on  the  hearing,  and  submits 
to  the  examination  required. 

The  answer  In  this  case  denied  the  act  of 
bankruptcy — that  is,  the  transfer  of  the  prop- 
erty as  alleged  in  the  petition — but  nowhere 
denied  the  insolvency  of  the  respondent.  It 
seems  to  us  that  by  no  rule  of  construction 
of  pleadings  can  the  answer  in  this  case  be 
held  to  contain  a  denial  of  the  Insolvency  of 
the  respondent  at  the  time  of  the  transfer  of 
its  property.  The  statutes  and  the  forms  ap- 
plicable to  this  case  seem  to  be  quite  clear. 
Cases  may  very  readily  arise  where  the  re- 
spondent is  in  fact  insolvent,  but  has  com- 
mitted no  act  of  bankruptcy  which  would 
subject  the  respondent  to  the  liability  of  be- 
ing adjudged  a  bankrupt  under  this  subdivi- 
sion; and  cases  may  also  arise  where  the 
respondent  may  readily  admit  the  act  char- 
ged as  the  act  of  bankruptcy,  but  success- 
fully deny  the  insolvency.  The  reason  for 
the  requirement  of  the  statute  and  the  lan- 
guage contained  in  the  form  of  answer  pro- 
vided by  the  Supreme  Court  seems  apparent 
when  It  18  considered  that  the  acts  of  the 
alleged  bankrupt  and  its  financial  condition 
are  peculiarly  within  its  knowledge.  The 
object  of  the  law,  as  well  as  of  the  orders 
and  rules  laid  down  by  the  Supreme  Court, 
is  to  obtain  the  truth,  both  as  to  the  acts 
of  the  alleged  bankrupt,  and  as  to  Its  finan- 
cial condition.  The  purpose  and  object  of 
the  law  cannot  be  subserved  by  allowing  the 
respondent  in  such  cases  to  hide  behind  tech- 
nicalities. The  acts  and  the  conditions  are 
intended  to  be  and  should  be  exposed  to  the 
searchlight  of  truth.  Was  the  object  and 
purpose  of  the  law  accomplished  in  this  case? 
We  think  not.  Even  had  the  respondent  de- 
nied the  insolvency,  still  we  think  thot  it  did 
not  fully  and  fairly  comply  with  the  pro- 
visions of  the  law,  by  appearing  at  the  hear- 
ing with  Its  books,  papers,  and  accounts,  and 
submit  to  an  examination  and  give  testimony 
as  to  all  matters  tending  to  establish  solven- 
cy or  Insolvency. 

The  answer  admitted  the  making  of  the 


mortgage,  but  claimed  that  it  was  given  for 
a  present  consideration,  and  was  not  made 
with  the  intent  to  prefer  one  creditor  over 
another.  The  evidence  introduced,  however, 
shows  that,  to  the  extent  of  |7,000  the  mort- 
gage was  for  a  present  consideration,  and 
that  the  remaining  $5,000  was  for  a  past  in- 
debtedness, the  effect  of  which  was  to  prefer 
one  or  more  creditors  over  others  to  the  ex- 
tent of  $5,000.  It  was  also  shown  that  the 
property  mortgaged  was  practically  If  not 
all  of  the  property  owned  by  the  respondent, 
and  was  estimated  by  one  of  the  witnesses 
as  being  worth  $12,000  to  $13,000  over  and 
above  the  mortgages.  The  record  also  shows 
that,  soon  aftei;  the  mortgage  was  given,  the 
mortgagees  took  possession  of  the  property 
and  sold  it  under  the  mortgage,  realizing 
about  $8,000.  The  property,  being  purchased 
at  the  mortgage  sale  for  the  benefit  of  the 
mortgagees,  was  soon  thereafter  sold  for 
about  $0,000,  and  the  principal  proceeds  of 
the  sale  used  for  the  payment  of  the  $3,000 
of  past  Indebtedness. 

These  last  observations  are  probably  not 
material  here,  for  any  purpose  other  than  to 
show  the  result  of  these  transactions,  and 
the  effect  which  they  had  upon  the  property 
and  the  business  of  the  respondent,  and  the 
resulting  loss  to  the  creditors.  Under  the 
circumstances,  what  iwssible  hope  could  there 
be  that  the  creditors  would  ever  realize  any 
amount  upon  their  claims?  None  whatever. 
The  adjudication  in  bankruptcy  la  refused, 
the  petition  dismissed,  the  property  of  the 
respondent  sold  under  the  mortgage  sale,  the 
proceeds  disbursed,  and  the  petitioning  cred- 
itors with  no  opportunity  whatever  to  in- 
vestigate the  affairs  of  the  company — much 
less,  to  obtain  payment  or  partial  payment 
of  their  claims. 

But  it  Is  complained  that  the  respondent 
did  appear  and  comply  with  the  law,  by 
bringing  its  books  into  court  and  submitting 
to  an  examination.  Now,  It  is  tme  that  the 
president  of  the  company  did  appear  In  an- 
swer to  a  subpcena,  and  it  is  true  that  cer- 
tain books  were  brought  into  court,  and  that 
the  president  did  submit  to  an  examination: 
but  it  is  not  true  that  he  or  any  one  on  be- 
half of  the  eojnpany  gave  "testimony  as  to 
all  matters  tending  to  establish  solvency  or 
insolvency."  The  president  of  the  company 
testiiled  that  he  had  no  knowledge  of  the 
financial  condition  of  the  company.  Others 
testified  that  the  books  that  were  brought  in- 
to court  did  not  show  the  financial  condition 
of  the  company.  One  witness  testified  that 
an  expert  had  made  statements  which  did 
show  the  financial  condition  of  the  company, 
but  neither  these  statements,  nor  the  books 
from  wlilch  they  were  made  up,  were  brought 
into  court;  and  the  record  shows  aflirmative- 
ly  that  the  books  which  were  then  in  court 
did  not  show  in  any  way  the  indebtedness  of 
the  company  at  any  time.  And  the  witness 
who  was  In  charge  of  the  books  testified  that 
he  knew  of  no  books  or  papers  of  said  re- 


Digitized  by 


Google 


Okl.) 


HARMON  ▼.  TERRITORY. 


765 


spondent  company,  except  the  mC\s  and  pa- 
pers which  he  then  had  in  court,  none  of 
which  showed  or  purported  to  show  the  finan- 
cial condition  of  the  company  at  the  date  of 
the  mortgage  or  any  other  time.  While,  un- 
der proper  pleadings,  the  burden  Is  upon  the 
petitioners  to  show  the  Insolvency  of  the  al- 
leged bankrupt,  yet  the  duty  devolves  upon 
the  respondent  not  only  to  appear  with  books 
and  papers,  but  to  appear  with  such  books 
and  papers  and  submit  to  an  examination 
and  give  testimony  from  which  the  solvency 
or  insolvency  of  the  alleged  bankrupt  can  be 
ascertained.  No  conclusion  whatever  could 
he  arrived  at  from  the  testimony  in  this  case 
as  to  the  solvency  or  Insolvency  of  the  re- 
spondent. Nothing  was  disclosed  by  the  ex- 
amination of  the  witnesses,  or  from  an  In- 
spection of  the  books,  papers,  and  accounts. 
No  light  whatever  was  thrown  upon  the  ques- 
tion under  consideration.  No  aid  was  given 
the  court,  and  no  information  given  the  pe- 
titioners from  which  the  solvency  or  Insolven- 
cy of  the  respondent  could  be  determined. 
Had  the  books  never  been  brought  Into  court, 
and  had  the  president  of  the  company  and 
other  witnesses  never  submitted  themselves 
for  examination,  the  court  would  have  had 
as  much  light  thrown  upon  the  matters  in- 
Tolved  as  it  did  have  after  listening  to  the 
entire  testimony  submitted.  This,  we  think. 
In  eflTect,  is  a  failure  to  comply  with  the  stat- 
ute, and  upon  such  failure  the  burden  of 
proving  the  solvency  of  the  respondent  rested 
upon  it. 

For  the  reasons  given,  we  think  the  trial 
court  erred  In  its  conclusion.  The  Judgment 
of  the  court  below  is  therefore  reversed,  with 
directions  to  the  trial  court  to  reinstate  the 
case,  and  to  grant  the  respondent  permission 
to  amend  its  answer,  and  deny  the  allegation  i 
of  insolvency,  if  it  so  desires,  and  permission 
to  appear  with  its  books,  papers,  and  ac- 
counts, and  submit  to  an  examination  and 
give  testimony  as  to  all  matters  tending  to 
establish  solvency  or  insolvency,  or,  upon 
failure  to  comply  with  either  of  these  two 
provisions,  that  the  respondent  be  adjudged 
a  bankrupt.  All  the  Justices  concurring,  ex- 
cept IRWIN,  J.,  who  tried  the  ease  below, 
not  Bitting,  and  GILLETTE,  J.,  not  sitting, 
and  BBAUCHAMP,  J.,  absent 


HARMON  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     Feb.  11,  1903.) 

CRIMINAL  LAW— APPEAL— BEVIEW  —  RAPE— EV- 
IDENCE—IMPEACHMENT  OF  WITNESS — TRIAL — 
CONDUCT  OP  COUNSEL— PHTSICAL  EXAMINA- 
TION— INSTBUCTIONB. 

1.  Where  a  jury  find  the  evidence  sufficient, 
and  return  a  verdict  of  ^ilty,  and  the  trial 
court  denies  a  motion  for  a  new  trial,  the  Su- 

Ereme  C!ourt  will  not  set  aside  such  verdict,  un- 
»8,  assuminK  to  be  true  all  that  is  testified  to, 
the  presumption  of  innocence  is  not  overcome. 

2.  In  a  trial  for  the  offense  of  rape,  any  evi- 
dence tending  to  corroborate  the  evidence  of  the 
complaining  witness,  or  to  show  an  assault,  and 


the  manner  of  its  commission,  at  the  time  and 
place  charged  in  the  indictment,  is  admissible, 
even  though  it  show  an  assault  upon  another 
person  at  the  same  time. 

3.  A  witness  may  be  impeached  by  showing 
that  he  has  testified  in  another  proceeding,  in- 
volving the  same  subject-matter,  different  from 
and  inconsistent  with  his  testimony  sought  to 
be  impeached ;  and  for  such  purpose  the  ste- 
nographer who  took  his  testimony  on  the  former 
occasion  is  a  competent  witness,  and  for  the  pur- 
pose of  accuracy  may  refresh  his  memory  from 
his  longhand  transcript  of  the  evidence  taken  on 
such  former  occasion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  S§  125^  12.53.] 

4.  Where  the  stenographer's  shorthand  notes 
of  testimony  have  been  by  him  transcribed  in 
longhand,  and  at  the  time  of  so  doing  he  makes 
duplicate  carbon  copies  of  the  same,  such  dupli- 
cate carbon  copies  are  not  copies  in  the  sense 
in  which  the  word  "copy"  is  ordinarily  used ; 
and  the  use  of  such  a  carlran  copy  by  a  ste- 
nographer testifying,  from  which  to  refresh  his 
memory,  is  not  error. 

5.  Where  counsel  for  the  territory  in  the  trial 
of  a  criminal  cause  gives  expression  to  inartic- 
ulate utterances  expressive  of  contempt  for  an 
answer  made  by  a  witness,  and  during  the  trial 
of  such  cause  denominates  a  witness  as  a  "smart 
alock"  and  refers  to  documents  offered  in  evi- 
dence as  having  been  prepared  by  a  "shyster"  or 
"jack  leg,"  such  conduct  deserves  the  immediate 
rebuke  of  the  trial  court,  but  does  not  neces- 
sarily constitute  reversible  error. 

0.  A  medical  examination  of  the  prosecutrix 
is  not  indispensable  to  warrant  a  conviction  for 
the  crime  of  rape. 

7.  It  is  not  necessary  for  the  court  to  instruct 
or  caution  the  jury  that  "the  charge  of  rape  is 
easily  made,  hard  to  prove,  and  harder  still  to 
disprove."  The  court  instructed  the  jury  that 
they  must  be  satisfied  beyond  a  reasonable  doubt 
•'that  the  prosecuting  witness  resisted  to  her  ut- 
most capacity,  and  that  her  resistance  was  over- 
come by  force  and  violence."  That  was  all  that 
was  necessary. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County;  before  Justice  B.  F.  Burwell. 

James  Harmon  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

At  the  November,  1902,  term  of  the  district 
court  of  Oklahoma  county  an  indictment  was 
returned  by  the  grand  Jury  charging  the  de- 
fendants James  Harmon  and  Ann  Wynn  with 
the  crime  of  rape,  committed  upon  the  person 
of  Annie  Patt,  in  said  county,  on  the  20th  day 
of  January,  1903,  which  indictment  was  filed 
and  returned  February  23,  1003,  and  during 
the  term  aforesaid.  On  the  7th  day  of  May, 
after  a  severance  of  trial  had  been  granted, 
the  defendant  James  Harmon  gave  notice  of 
aud  filed  his  application  for  a  change  of 
venue  in  the  trial  of  said  cause,  and  after- 
wards, on  the  11th  day  of  May,  1903,  such 
application  for  a  change  of  venue  having 
been  heard  by  the  district  court  of  Oklahoma 
county,  an  order  was  entered  changing  the 
venue  In  the  trial  of  the  cause  from  Okla- 
homa county  to  Pottawatomie  county,  and 
thereafter,  on  the  30th  day  of  November, 
1903,  said  cause  came  on  to  be  heard  and 
was  tried  in  the  district  court  of  Pottawat- 
omie county. 

From  the  trial  of  the  case  it  appears  that 
the  prosecutrix,  Annie  Patt,  22  years  of  age. 
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was  born  In  Leowalden,  Holland,  where  she 
resided  until  about  two  years  before  the 
date  of  the  trial  of  this  cause.  At  the  time 
she  left  Holland  with  a  sister  and  brother- 
in-law,  she  went  direct  by  way  of  Amster- 
dam and  New  York  to  Nanpa,  In  the  state  of 
Idaho,  where  she  resided  and  worked  on  a 
farm  a  year,  her  mother  and  stepfather  hav- 
ing in  the  meantime  left  Hollaini  and  come 
to  Oklahoma  City.  The  prosecutrix  left  Ida- 
ho, and  came  to  her  mother  In  the  city  of 
Oklahoma,  where  she  bad  resided  about  two 
weeks,  working  at  the  Windsor  Hotel  about 
one  week  of  the  time  before  the  occurrence 
herein  complained  of.  She  had  in  the  mean- 
time learned  to  speak  the  English  language, 
which  to  her  was  an  unknown  tongue  prior 
to  her  coming  to  the  United  States.  It  ap- 
pears from  her  testimony  that  lu  Holland  it 
was  a  common  and  usual  thing  for  people 
to  go  into  beer  gardens  and  beer  drinking 
places,  and  drink  there,  and  that  on  the  night 
of  the  occurrence  complained  of  (Sunday)  an 
uncle  by  the  name  of  Brower  camo  to  the 
Windsor  Hotel  for  her,  and  they  together 
went  to  where  her  Bister,  Lucy,  was  work- 
ing, and  the  three  then  went  to  a  place  desig- 
nated as  "Charley's  Saloon,"  and  there  drank 
wine  and  beer,  remaining  approximately  two 
hours,  drinking  three  glasses  of  beer  and  a 
couple  of  glasses  of  wine,  the  wine  and  beer 
being  brought  to  them  in  a  little  room  by 
the  uncle,  except  the  first  order,  which  was 
brought  by  a  bartender.  They  then  left,  as 
testified  to  by  these  girls,  for  home,  and,  hav- 
ing crossed  the  railroad  track,  they  came  to 
a  place  where  dancing  was  going  on,  and 
were  solicited  by  the  uncle  to  go  in  and  see 
how  the  Americans  dance,  and,  after  enter- 
ing, seated  themselves  upon  a  lounge.  The 
proprietress,  Annie  Wynn,  commonly  known 
as  "Big  Ann,"  brought  them  some  beer  in 
small  glasses,  which  they  said  was  very  bit- 
ter, and  tasted  unusual,  the  drinking  of  which 
made  them  sick,  and  they  (the  girls)  asked 
the  uncle  to  take  them  out  of  there,  when, 
as  testified  to  by  the  girls,  a  number  of  men 
then  In  the  place  took  the  uncle,  and  pushed 
him  out  of  the  door,  locking  it  behind  him, 
and  then  solicited  the  girls  to  go  with  them 
to  the  rooms  of  the  house,  which  they  re- 
fu.sed  to  do.  They  were  then  seized  by  sev- 
eral men,  one  being  the  defendant  in  this 
case.  Lucy  was  dragged  upstairs  to  her  de- 
filement by  two  of  the  men,  and  the  prose- 
cutrix, Annie,  was  by  three  others  forced 
Into  a  room  downstairs,  and  there  defiled  by 
each  of  them,  she  identifying  the  defendant 
positively  as  one  of  the  men.  The  story  of 
the  defilement  of  these  girls  after  being  tak- 
en one  to  a  room  upstairs  and  one  down,  their 
resistance  and  cries  to  each  other  for  help, 
is  not  fit  for  publication  in  detail.  That  they 
resisted  to  their  utmost,  that  they  called  for 
help,  is  shown  by  the  testimony  of  each  of 
them.  Evidence  was  offered  on  behalf  of 
the  defendant  by  a  rnllroiid  conductor  and  a 
brakeman,   who  that  eveulug  brought  their 


train  from  Monett,  Mo.,  to  Oklahoma  Cit}-. 
and  put  it  up,  after  which  they  repaired  to 
the  premises  of  Big  Ann,  and  were  there 
when  the  girls  Annie  and  Lucy  and  their 
uncle  came.  They  deny  that  the  uncle  was 
thrown  from  the  door  and  the  girls  locked 
in,  and  say  that  they  did  not  see  any  force 
used  In  taking  them,  or  either  of  them,  up 
the  stairway  to  the  bedroom,  and  did  not 
hear  any  screams  for  help,  or  observe  any 
resistance  on  the  part  of  the  girls.  Witness- 
es Jessup,  Underwood,  and  Cassidy  testify 
that  they  left  the  theater  in  company  that 
evening  at  about  10  or  11  o'clock,  and  went  to 
this  place  of  Big  Ann's,  and  saw  these  Patt 
girls  there,  and  saw  them  when  they  started 
out  of  the  dance  hall;  and  Cassidy  says  he 
observed  them  when  they  had  reached  the 
foot  of  the  stair  in  the  hall  adjoining  the 
dance  hall,  and  each  of  these  witnesses  tes- 
tify that  they  did  not  observe  any  resistance 
on  the  part  of  the  girls,  or  force  used  on  the 
1  part  of  those  accompanying  them.  These 
witnesses  left  the  premises  at  this  time.  The 
defendant  Harmon  testified  in  his  own  be- 
half to  the  effect  that  he  and  four  others — 
McGulre,  Woodson,  Finn,  and  Garrison — on 
the  evening  in  question  went  to  Big  Ann's 
house  of  prostitution,  and  while  there  the 
girls  Annie  and  Lucy  Patt  and  their  uncle 
came  Into  the  dance  hall.  He  testified  that 
he  saw  the  girls  go  upstairs  with  a  number 
of  other  persons,  and  went  himself  as  far  as 
the  first  landing,  but  did  not  go  up  the  stairs, 
and  that  he  left  the  place  about  midnight; 
that  the  girls,  at  the  time  be  left,  were  In 
the  dance  hall;  that  he  had  no  intercourse 
with  the  prosecutrix,  and  offered  no  violence 
towards  her;  that  he  was  himself  a  gambler 
by  profession,  and  had  been  for  a  number  of 
years  following  no  other  vocation.  He  shows 
that  the  parties  who  went  there  with  tiim 
were  gamblers  and  bartenders,  that  he  was 
acquainted  with  the  several  inmates  of  Big 
Ann's  house,  and  was  himself  a  frequenter 
of  the  several  gambling  houses  of  the  city. 
The  testimony  of  the  first  witness  on  behalf 
of  the  defendant  (Hoyt)  is  to  the  fact  that 
he  saw  Lucy  Patt  upstairs  at  the  house  of 
Ann  Wynn,  lying  on  a  bed  with  George  Gar- 
rison, and  also  saw  Annie  Patt,  the  prose- 
cutrix, in  another  room,  lying  on  the  bed 
with  another  man,  he  did  not  know  who,  and 
that  no  force  or  violence  was  being  used  as 
to  either;  that  they  were  not  undressed,  and 
that  he  heard  no  complaint  or  protestation 
from  either  of  them;  that  he  afterwards  saw 
Annie  and  Lucy  Patt  quarreling  with  Garri- 
son and  others  over  the  question  as  to  wheth- 
er they  should  receive  $2  or  $5,  and  were  each 
demanding  $5  from  the  men  they  were  talk- 
ing to;  that  George  Garrison  was  one  of 
the  men  tendering  $2,  which  she  refused,  and 
that  $5  was  Insisted  upon.  One  of  these 
girls  was,  between  3  and  4  o'clock  in  the 
morning,  found  on  the  street  by  a  policeman, 
wandering  about  In  a  half-dnzed  condition, 
and  was  by  him  taken  to  the  iK>llce  station. 
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The  desk  sergeant  teatlfled  that  she  reached 
the  police  station  apparently  In  an  intoxicat- 
ed condition,  bareheaded,  her  hair  down,  her 
clothing  partially  unbuttoned,  and  denied  to 
him  that  any  man  had  stayed  with  her  that 
night,  but  gave  sufficient  description  of  the 
place  where  she  had  been  to  enable  them  to 
determine  it  was  Big  Ann's  place.  After 
sending  two  policemen  for  it,  her  hat  was 
Anally  obtained  from  Big  Ann.  The  prose- 
cutrix testified  that  when  first  taken  to  the 
police  station  she  was  not  asked  whether  or 
not  any  man  had  had  intercourse  with  her 
that  night,  and,  being  ashamed  of  her  con- 
dition, she  did  not  tell  all  of  the  facts,  but 
asked  to  be  taken  home,  and  later,  when 
called  upon,  disclosed  all  the  facts  In  the  case 
to  the  police  force.  At  the  conclusion  of  the 
testimony,  the  case  being  submitted  to  the 
Jury  upon  the  evidence  and  Instructions  of 
the  court,  the  Jury  returned  a  general  ver- 
dict finding  defendant  guilty  as  charged  in 
the  Indictment  and  from  the  verdict,  judg- 
ment, and  sentence  thereon,  committing  him 
to  the  penitentiary  lor  10  years,  he  now  ap- 
peals to  this  court. 

Snyder  &  Clark,  J.  W.  Johnson,  John  W. 
Scotbom,  and  L.  O.  Pitman,  for  plaintiff  in 
error.  P.  C.  Simons,  Atty.  Gen.,  for  the  Ter- 
ritory. 

GIIiLETTB,  J.  (after  stating  the  facts). 
This  case,  revolting  in  its  details,  comes  to 
this  court  for  review  upon  seven  propositions 
of  error  presented  by  the  plaintiff  in  error. 
We  will  notice  them  In  their  order. 

The  first  Is  that  the  verdict  of  the  Jury  is 
contrary  to  the  evidence.  Counsel  say  that 
the  story  of  the  prosecutrix,  considered  with 
the  evidence  of  the  territory  corroborative 
thereof.  In  the  lace  of  the  evidence  of  the 
several  witnesses  of  the  defendant.  Is  unrea- 
sonable and  improbable  In  the  extreme,  and 
adds:  "We  think  it  Is  within  the  province  of 
the  appellate  court — also  that  It  is  its  duty 
— In  a  case  of  this  character  to  review  the 
evidence,  and  If,  in  the  mind  of  the  court, 
under  the  evidence,  there  Is  a  reasonable 
doubt  as  to  the  guilt  ol  the  defendant,  that 
a  new  trial  should  be  awarded."  If  this  is  a 
correct  proposition,  the  impaneling  of  a  Jury 
of  12  men  to  try  the  question  of  the  defend- 
ant's gnilt  or  innocence  is  a  useless  waste 
of  time  and  expenditure  ol  money.  Under 
our  Jurisprudence  a  trial  by  Jury  is  believed 
to  be  the  safeguard  of  the  citizen  charged 
with  the  commission  of  crime;  and,  when 
lawfully  selected,  impaneled,  and  charged 
that  they  must  be  satisfied  beyond  a  reason- 
able doubt  of  the  defendant's  guilt  before 
they  can  be  Justified  In  returning  a  verdict 
of  guilty  against  him,  the  question  of  "rea- 
sonable doubt"  is  thereupon  disposed  of,  and 
it  is  not  properly  within  the  province  of  the 
trial  court  or  an  appellate  court  upon  review 
to  determine  a  question  of  "reasonable 
doubt,",  as  it  arises  from  the  evidence,  where 
there  is  any  evidence  to  support  each  of  the 


necessary  Ingredients  of  the  crime  stated  in 
the  indictment.  We  know  of  no  standard  au- 
thority which  lays  down  a  rule  different 
from  this,  and  the  courts  have  repeatedly 
announced  the  doctrine  that  the  weight  to  be 
given  to  the  evidence  in  a  case  tried  before 
a  Jury  is  not  a  subject  of  consideration.  No 
method  of  preserving  the  record  of  a  trial 
80  that  a  court  upon  review  may  correctly 
determine  the  weight  that  should  be  given 
to  all  the  testimony  has  yet  been  invented. 
The  appearance  of  a  witness,  his  counte- 
nance and  tone  of  voice,  the  mode  and  man- 
ner of  expression,  general  demeanor  on  the 
stand,  bl8  appearance  of  candor  or  want  of 
it,  has  much  to  do  with  the  weight  that  will 
be  given  to  what  a  witness  says,  and  often- 
times influences  a  jury  in  estimating  the 
weight  they  will  give  to  testimony  as  much 
as  the  words  uttered;  and  yet  that  cannot 
be  sent  to  this  court  with  the  record.  How 
a  jury  has  been  Impressed  and  their  verdict 
Influenced  by  the  manner  and  conduct  of  a 
witness,  save  as  it  is  manifested  by  their 
verdict,  cannot  be  known,  because  It  Is  not 
written  In  the  record;  and  yet  they  are,  and 
always  have  been,  legitimate  sources  from 
which  a  correct  estimate  of  oral  evidence  is 
drawn,  and  we  know  of  no  way  in  this  case 
whereby  this  court  may  rightfully  deter- 
mine a  question  of  reasonable  doubt  as  here 
submitted  for  determination  by  the  counsel 
for  plaintiff  in  error. 

We  are  not  unmindful  of  the  fact  that  the 
rule  here  announced  is  at  variance  with  that 
expressed  by  Mr.  Justice  Tarsney  in  Sowers 
V.  The  Territory,  6  Okl.  436,  50  Pac.  257, 
and.  In  so  far  as  the  opinion  In  that  case  is 
at  variance  with  the  opinion  here  expressed, 
the  same  Is  hereby  overruled.  It  will  be  ob- 
served by  an  examination  of  that  case  that 
the  opinion  is  not  fully  concurred  in  by  a 
majority  ol  the  court,  and  the  same  was 
handed  down  because  ol  a  special  concur- 
rence in  the  opinion  by  Mr.  Justice  Keaton, 
who  said,  speaking  ol  the  opinion  as  deliv- 
ered: "I  do  not  agree  with  the  reasoning 
therein  contained  to  the  effect  that  the  evi- 
dence is  wholly  insufficient  to  support  the 
verdict,  or  with  the  conclusion  reached  there- 
on." Mr.  Justice  McAtee  dissenting,  and  Jus- 
tice Bierer  not  sitting,  leaves  that  case,  upon 
the  point  here  considered,  supported  by  only 
two  ol  the  five  Justices. 

The  testimony  in  the  case  now  under  con- 
sideration is  unquestionably  conflicting,  and 
might  reasonably  support  a  verdict  either 
way,  under  which  circumstances  it  was  the 
duty  ol  the  jury  to  cull  Irom  the  whole  that 
which  they  could  believe,  and  reject  that 
which  they  could  not  give  credence  to;  and 
In  doing  so  they  manifestly  gave  credence  to 
that  of  the  two  girls,  Annie  and  Lucy  Patt, 
rejecting  the  testimony  of  the  defendant, 
who,  in  his  testimony,  admitted  that  he  was 
a  gambler  by  profession,  a  constant  and 
daily  visitor  of  the  gambling  houses  of  the 
city,  a  frequenter  ol  the  houses  of  prostitu- 
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tlon,  and  a  frequenter  of  B!g  Ann's  place, 
one  of  hell's  recruiting  stations,  shown  to 
have  been  In  existence  for  10  years  or  more, 
Itself  a  sliame  and  disgrace  to  the  public  ad- 
ministrations that  hare  permitted  It,  and  to 
blot  upon  the  fair  name  of  the  territory.  It 
is  true  the  testimony  of  the  defendant  is 
supported  by  the  evidence  of  the  railroad 
conductor  and  brakeman,  and  lu  minor  re- 
spects by  the  evidence  of  Underwood,  Cas- 
sldy,  and  Jessup;  but  the  evidence  of  these 
witnesses  is  tainted  by  the  same  moral  lep- 
rosy which  Infects  that  of  the  defendant 
himself.  It  Is  also  true  that  the  evidence  dis- 
covers the  prosecutrix  and  her  sister  in  the 
same  house  in  which  the  defendant  and  bis 
witnesses  are  found,  and  this  fact  was  plain- 
ly before  the  jury,  and,  in  addition,  the  cir- 
cumstances under  which  the  several  parties 
went  there.  Those  girls,  as  shown  by  the 
testimony,  were  recently  from  Holland,  and 
that  evening,  In  company  with  their  uncle, 
their  natural  guardian  and  protector,  were 
by  him  invited  to  go  in  and  there  to  see  how 
Americans  danced  as  disthiguisbed  from 
their  native  custom,  and  did  not  carry  into 
that  house  the  same  immoral  stench  that  ac- 
companied the  defendant  and  his  witnesses 
w-hen  they  went  there.  The  railroad  men, 
leaving  families  behind  them  that  morning, 
on  their  arrival  at  Oklahoma  City  went  im- 
mediately to  Big  Ann's,  and  there  spent  the 
night  with  the  habituCs  of  the  place;  the 
other  witnesses  leaving  a  Sunday  evening 
theater,  and  going  direct  to  Big  Ann's  place, 
there  to  finish  the  day's  revelry.  The  society 
and  associations  they  were  seeking  were 
thoroughly  understood  by  them.  The  acts  of 
these  were  criminal  from  both  a  moral  and 
legal  standpoint,  and  their  character  was 
fairly  expressed  by  their  act  Such  cannot 
be  truthfully  said  of  the  girls,  and  the  Jury 
manifestly  took  this  view  of  the  situation, 
for  all  this  was  before  the  jury.  The  at- 
tributes of  the  human  mind  are  such  as  to 
enable  it  to  draw  a  distinction  in  giving 
weight  and  value  to  the  declarations  of  Indi- 
viduals. The  jury  in  this  case,  having  given 
credence  to  the  testimony  of  the  girls  as 
distinguished  from  that  of  the  defendant  and 
Ills  witnesses,  the  court  Is  unable  to  say  that 
their  conclusions  are  not  Justified  by  the 
evidence. 

The  second  ground  upon  which  a  reversal 
of  the  Judgment  of  this  case  is  asked  is  that 
of  misconduct  on  the  part  of  the  assistant 
prosecuting  attorney  during  the  trial  of  the 
case,  whldi  was  prejudicial  to  the  defend- 
ant. The  first  item  of  misconduct  set  forth 
In  defendant's  brief  is  the  fact,  as  stated, 
that  counsel  in  the  cross-examination  of  de- 
fendant's witnesses,  upon  answers  being 
mhde  thereto,  would  grunt,  and  give  ex- 
pression to  certain  inarticulate  utterances 
expressive  of  contempt  for  the  answers 
made.  We  have  examined  the  record  in  this 
respect,  and  are  unable  to  find  therein  such 
utterances  or  ejaculations  as  would  lead  to  a 


conclusion  that  the  Jury  were  prejudiced  on 
account  thereof.  It  is  also  urged  that  coun- 
sel for  the  territory  characterized  Bert  Her- 
ron  as  a  "smart  aleck,"  and  also,  when  a  pe- 
tition in  a  civil  action  by  the  prosecutrix 
against  Big  Ann,  which  i>etition  was  not 
prepared  by  counsel  in  this  case,  was  offered 
in  evidence,  counsel  for  the  territory  char- 
acterized counsel  preparing  such  petition  as 
a  "shyster,"  or  "jack  leg."  Such  language 
by  counsel  ought  not  to  be  used  in  the  trial 
of  a  cause,  nor  in  fact  any  irritating  or  ex- 
asperating expressions.  They  occur,  how- 
ever, at  times  In  the  trial  of  a  cause,  often 
untlM>ughtedly,  sometimes  Intentionally  and 
with  a  purpose,  and  in  each  instance  deserve 
the  rebuke  of  the  trial  court,  which  was  im- 
mediately given  in  this  instance,  upon  objec- 
tion being  made  by  counsel  for  defendant 
Upon  presentment  of  this  ground  for  a  new 
trial,  to  wit,  misconduct  of  attorney,  coun- 
sel for  the  territory  asked  a  question  which 
assumed  that  George  Garrison,  referred  to 
in  the  evidence,  had  been  convicted;  also 
Butterfly  Kid;  and,  again,  the  question  was 
propounded  as  to  whether  or  not  Garrison 
was  in  the  penitentiary.  Objection  was 
made,  and  the  same  sustained  by  the  court 
and  with  reference  to  the  first  the  jury  was 
admonished  not  to  consider  it.  Complaint  is 
also  made  that  leading  questions  were  per- 
mitted to  be  asked  and  answered.  In  all  of 
this  we  are  unable  to  find  reversible  error, 
especially  upon  the  ground  stated — that  of 
misconduct  of  counsel.  Few  cases  are  tried 
which  might  not  be  reversed  if  the  ground 
here  stated  were  held  snfiSdent  Leading 
questions  ought  not  to  be  indulged  In  when 
the  same  can  reasonably  be  avoided,  but  it 
often  happens  where  witnesses,  as  In  this  In- 
stance, imperfectly  understand  the  language, 
that  plain  and  direct  questions  are  permitted. 
This  is  left  largely  to  the  discretion  of  the 
trial  Judge. 

One  other  objection  Is  made  nnder  this 
title,  which,  in  substance,  charges  counsel 
for  the  territory  with  referring  in  uncompli- 
mentary terms  to  witnesses  for  the  defend- 
ant, which  is  charged  to  have  been  outside 
of  the  record,  and  also  In  the  closing  argu- 
ment counsel  for  the  defendant  were  refer- 
red to  as  perjurers  and  standing  politicians, 
men  who  sported  titles  which  they  gave 
themselves,  etc.  This  appears  in  the  record 
in  connection  with  the  motion  for  new  trial 
only.  What  was  said  upon  the  trial  and  In 
the  argument  was  in  the  presence  of  the  tri- 
al court,  who  had  considered  the  objection, 
and  held  it  is  insufficient  to  Justify  vacating 
the  verdict  reached  in  the  case;  and  this  court 
from  the  record  here  presented,  is  unable  to 
determine  that  in  this  respect  there  is  such 
prejudicial  error  as  to  Justify  a  reversal  of 
the  Judgment  found  and  entered. 

The  third  point  urged  by  counsel  for  plain- 
tiff in  error  is  the  introduction  of  Incompe- 
tent evidence,  which,  as  stated,  was  the  evi- 
dence of  Lucy  Patt,  wherein  she  testified 
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not  only  to  what  she  saw  with  reference 
to  her  sister,  Annie,  the  prosecutrix,  but  also 
to  what  happened  to  and  was  done  t6  her 
by  othera  than  the  defendant,  to  wit.  George 
Garrison  and  one  Butterfly  Kid,  who  had 
previously  been  convicted  of  the  rape  of 
Lucy.  The  court.  In  admitting  the  ertdence, 
advised  the  Jury  of  the  purpose  of  admit- 
ting it  as  follows:  "The  Court:  Just  a  mo- 
ment. Perhaps  the  jury  ought  to  understand 
the  purpose  for  which  this  evidence  Is  being 
Introduced.  (To  the  jury:)  I  probably  may 
as  well  explain  to  you  now  as  at  any  time, 
and  so  1  will  Instruct  you  would  not  be  au- 
thorl2sed  to  Infer  that  this  defendant  was 
guilty  of  ravishing  the  other  girl,  though  you 
ehonld  find  that  George  Garrison  ravished 
this  girl.  This  testimony  is  offered  for  the 
purpose  of  explaining  her  conduct  while  she 
was  in  there,  and  the  reason,  if  any,  why 
she  did  not  go  to  the  rescue  of  her  sister. 
That  is  the  purpose  of  it."  Counsel  for  the 
■defendant  complain  that  the  defendant  in 
this  case  was  prejudiced  by  this  evidence, 
that  it  was  not  competent,  as  against  him, 
to  show  that  at  the  time  he  is  charged  with 
ba^'ing  committed  the  crime  of  rape  upon 
Annie  Patt,  her  sister,  Lucy,  was  being  rav- 
ished by  George  Garrison  and  Butterfly  Kid. 
In  view  of  the  circumstances  of  this  'case, 
limited  in  its  application  as  it  was  by  the 
Instruction  of  the  court  above  stated,  there 
was  no  error.  In  fact,  we  are  not  certain 
but  that  the  court  limited  the  application  of 
this  testimony  to  a  narrower  compass  than 
was  jnstlfied  under  the  circumstances.  Coun- 
sel for  the  defendant,  in  discussing  this  prop- 
osition, state  the  rule  with  reference  to  the 
introduction  of  such  testimony — ^we  think, 
coiTectly — as  follows:  "We  understand  the 
law  to  be  that  such  evidence  is  incompetent,^ 
unless  it  be  a  crime  committed  in  contem- 
plation of  and  eounected  with  the  crime 
charged  In  the  indictment,  or  by  way  of 
preparation  for  the  crime  charged  In  the  in- 
dictment, or  the  concealment  of  the  crime 
charged  in  the  indictment."  Underbill,  In 
bis  work  on  Criminal  Evidence,  says  at 
page  109:  "Ko  separate  and  isolated  crime 
can  be  given  in  evidence.  In  order  that  one 
crime  may  be  relevant  as  evidence  of  an- 
other, the  two  must  be  connected  as  parts  of 
a  general  and  composite  scheme  or  plan." 
And  again,  at  page  112,  the  same  author 
says:  "The  general  rule  is  well  settled  that 
all  evidence  must  be  relevant.  If  evidence 
l4  relevant  upon  the  general  issue  of  guilt 
or  Innocence,  no  valid  reason  exists  for  its 
rejection  merely  because  It  may  prove,  or 
may  tend  to  prove,  that  the  accused  commit- 
ted some  other  crime,  or  may  establish  some 
collateral  or  unrelated  fact."  With  this  rule 
In  mind,  let  us  examine  the  facts  under 
which  this  testimony  was  admitted.  On  the 
night  in  question  the  defendant,  Harmon, 
known  as  "Arkansas  Kid,"  John  McGulre, 
Millard  Woodson,  known  as  "Butterfly  Kid," 
Jim  Finn,  and  George  Garrison,  went  from 
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the  Two  Johns  saloon  and  gambling  house 
to  the  resort  of  Big  .inn,  and  there  met  Lucy 
and  Annie  Patt,  whose  testimony  shows  that 
their  uncle  was  thrown  out  of  the  room,  and 
they  were  assaulted  by  five  men,  and  drag- 
ged to  separate  rooms  for  their  defilement. 
Three  of  these  men  are  identified  in  the  tes- 
timony of  the  girls — Harmon,  the  defendant. 
Butterfly  Kid,  and  George  Garrison — a's  be- 
ing three  of  the  persons  who  committed  this 
assault  and  ravished  these  girls.  If  these 
five  men,  acting  conjointly,  made  an  assault 
upon  these  two  girls  with  a  purpose  and 
Intent  to  accomplish  their  defilement  not- 
withstanding their  resistance,  and  did  ac- 
complish it,  they  are  each  guilty  as  particeps 
crimlnis  in  the  crimes  there  committed.  The 
prosecutrix,  Annie,  could  not  have  been  there 
forcibly  ravished  without  some  disposition 
being  made  of  Lucy,  else  the  crime  would 
have  been  open  and  notorious,  and  the  crim- 
inal records  forbid  such  a  conclusion,  and 
the  manner  In  which  Lucy  was  disposed  of 
became  a  serious  subject  of  Investigation 
which  was  shown  by  the  testimony  objected 
to.  The  conclusion  would  be  almost  Irre- 
sistible that  no  force  was  used  In  accom- 
plishing Annie's  defilement  If  the  record 
showed  that  Lucy  quietly  awaltfed  Aimle's 
return  after  being  forcibly  taken  to  a  room 
in  that  house  of  Sin;  and  equally  so  If  the 
record  were  silent  with  reference  to  Lncy's 
acts  and  whereabouts  under  such  clrcnm- 
stances.  It  was  the  duty,  we  think,  of  the 
public  prosecutor,  to  clear  away  snch  clouds 
upon  the  possibility  or  probability  of  guilt, 
if  there  was  in  existence  evidence  or  proof 
of  facts  or  circnmstances  suflScient  to  do  so; 
and  such  proof  would  be  competent  although 
it  may  have  shown  a  double.  Instead  of  a  sin- 
gle, crime  by  the  Individuals  making  the  as- 
sault. In  the  trial  of  the  case,  other  than 
the  declaration  of  the  defendant  that  he  did 
not  have  sexual  intercourse  with  the  prose- 
cutrix, no  defense  is  offered  except  that  the 
defilement  of  these  girls  was  accomplished 
without  force.  These  girls  were  respective- 
ly of  the  age  of  18  and  22  at  the  time  of  the 
trial,  and  the  law  enjoined  upon  them  as  a 
duty  to  make  their  utmost  resistance  before 
they  could  be  justified  in  charging  their  as- 
sailants with  the  crime  of  rape.  It  has  been 
said  that  a  failure  to  make  an  outcry  by  a 
female  at  the  time  of  an  assault  being  made 
upon  her  with  the  evident  purpose  and  In- 
tent of  committing  the  crime  of  rape  upon 
her,  where  there  are  others  within  hearing 
distance.  Is  some  evidence  of  her  consent,  as 
distinguished  from  a  claim  of  resistance. 
This  could  not  be  true  except  in  the  nature 
of  things  that  such  an  outcry  would  bring 
assistance  and  relief.  It  is  shown  by  the  tes- 
timony of  the  prosecutrix  that  she  made 
such  an  outcry,  and  at  about  the  same  time 
heard  an  outcry  made  by  her  sister;  and  It 
is  shown  that  Lucy  heard  her  outcry;  that 
she  did  not  go  to  her  sister's  relief  because 
she  was  at  the  time  being  forcibly  held  and 
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debauched  by  GarrlBon  and  Butterfly  Kid,  a 
hand  of  one  of  tbeu  being  beld  over  her 
moutb  to  prevent,  aa  far  as  possible,  ber 
own  outcries.  This  evidence  explains  why 
she  did  not  go  to  her  sister's  relief,  as  well 
as  the  fact  that  an  outcry  was  made  by  An- 
nie. We  conclude  that  the  two  crimes,  hay- 
ing their  inception  in  the  assault  made  upon 
these  two  girls  by  these  persons,  apparently 
acting  conjointly,  are  so  interwoven  in  their 
details  and  circumstances  that  the  proof  of 
one  is  corroborative  evidence  of  the  other, 
and  the  evidence  of  this  witness  was  not 
incompetent  because  it  tended  to  prove  a  sep- 
arate and  distinct  offense. 

Counsel  for  defendant,  as  a  fourth  ground 
for  the  reversal  of  the  Judgment  urge  that 
it  was  incompetent  for  the  stenographer  of 
the  Third  Judicial  District,  Frank  Inglls,  in 
his  testimony,  which  was  offered  for  the  pur- 
pose of  impeaching  the  testimony  of  Tom 
Underwood,  to  use  a  carbon  copy  of  his 
longhand  transcript  of  his  stenographic  notes 
of  Underwood's  testimony  taken  in  another 
case.  Mr.  Inglis  testifled  that  this  carbon 
copy  was  made  by  himself,  and  was  a  cor- 
rect transcript  of  Underwood's  testimony  in 
the  case  referred  to;  tliat  be  had  examined 
it,  and  found  no  changes  made  in  the  same 
since  it  was  made,  and  he  was  thereupon 
pennitted  to  use  such  carbon  transcript  in 
testifying  with  reference  to  what  Under- 
wood's former  testimony  was.  Counsel  urge 
that,  in  order  for  the  transcript  used  to  be 
competent  for  the  purpose  used,  it  should 
be  a  transcript  as  required  by  section  1901, 
Wilson's  Rev.  &  Ann.  St.  1903,  which  pro- 
vides: "Sec.  1904.  The  shorthand  reporter 
shall  file  his  notes  taken  in  any  case  with 
the  clerk,"  etc.  "Any  longhand  transcript 
of  notes  so  filed,  duly  certified  by  the  re- 
porter of  the  court  who  took  the  evidence 
as  correct,  shall  be  admissible  in  evidence," 
etc.  In  the  first  place,  the  provision  of  the 
statute  above  referred  to  has  little,  if  any, 
application  to  the  proposition  here  submit- 
ted. No  attempt  was  made  to  file  the  long- 
hand transcript  of  Underwood's  testimony. 
To  have  done  so  would  have  required  a  full 
compliance  with  the  provisions  of  the  stat- 
ute. But  in  this  case  the  official  reporter 
was  himself  testifying  to  certain  questions 
which  were  put  to  and  answered  by  Under- 
wood in  the  farmer  case,  and  for  the  pur- 
pose of  accuracy  was  using  a  carbon  copy 
of  bis  longhand  transcript,  which,  having 
been  made  by  himself,  was  by  him  known 
and  proved  to  be  correct.  We  think  the 
court  committed  uo  error  in  so  allowing  its 
use.  In  fact,  we  do  not  think  a  carbon  copy 
of  any  longhand  transcript  of  a  stenogra- 
pher's oflScial  notes,  made  by  the  atenographer 
himself  at  the  time  he  makes  the  transcript 
and  as  a  part  of  that  transaction,  is  a  copy 
in  the  sense  In  which  the  word  "copy"  is 
ordinarily  used,  any  more  than  several  books 
or  newspapers  printed  upon  the  same  press 
at  the  same  time  and  from  the  same  type 


are  copies  of  each  other.  See  Cyc.  p.  880, 
tit  "Copy";  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  vol.  10,  p.  318,  tit  "DupUcate  and 
Note";  CuUer  v.  Territory,  8  Okl.  101,  06 
Pac.  861. 

The  fifth  objection  by  counsel  for  defend- 
ant to  the  effect  that  a  medical  examination 
of  the  prosecutrix  had  not  been  made,  ver- 
ifying and  corroborating  the  statements  of 
the  prosecutrix  that  a  rape  had  been  com- 
mitted upon  her,  presents  no  question  for 
discussion,  as  proof  of  the  result  of  such 
examination  is  not  essential  to  Justify  a 
verdict  of  guilty  under  a  charge  of  this  kind. 

As  a  sixth  ground  of  error  counsel  urge 
that  the  charge  of  the  court  did  not  sufii- 
cieutly  apprise  the  Jury  aa  to  the  amount 
of  resistance  which  the  prosecutrix  was  re- 
quired to  put  forth,  and  the  extent  and  dura- 
tion of  such  resistance;  second,  that  the 
charge  did  not  caution  the  Jury  that  the 
charge  of  rape  was  easily  made,  hard  to 
prove,  and  harder  still  to  disprove  or  defend 
against  even  though  never  so  innocent; 
and,  third,  the  charge  of  the  court  was  er- 
roneous in  that  the  Jury  was  authorized  to 
consider  the  evidence  for  any  purpose  given 
by  the  witness  Lucy  Patt  as  to  an  alleged 
rape  having  been  committed  upon  her  by 
Garrison,  Butterfly  Kid,  or  any  other  person. 
In  the  fourth  instruction  the  court  instruct- 
ed the  Jury  as  follows:  "Rape  is  an  act  of 
sexual  Intercourse  accomplished  with  a  fe- 
male not  the  wife  of  the  perpetrator,  where 
she  resists,  but  her  resistance  is  overcome 
by  force  and  violence.  And  in  this  con- 
nection the  court  instructs  yon  that  if  you 
find  by  the  degree  of  evidence  stated  in  these 
instructions  that  the  defendant  James  Har- 
mon, alone  or  aided  by  any  other  person  or 
persons,  within  the  county  of  Oklahoma  and 
the  territory  of  Oklahoma,  as  charged  la  the 
indictment  did  unlawfully,  wrongfully,  and 
feloniously  accomplish  an  act  of  sexual  in- 
tercourse with  one  Annie  Patt,  the  prose- 
cuting witness  herein,  and  that  said  Harmon 
accomplished  said  act  of  sexual  intercourse 
by  force  and  violence  and  against  her  will, 
and  that  said  Annie  Patt  was  a  female,  and 
at  said  time  was  not  the  wife  of  the  de- 
fendant, James  Harmon,  then  and  in  tliat 
event  you  should  find  the  defendant  guilty 
as  charged  in  the  indictment  But  in  order 
to  convict  the  defendant,  the  territory  must 
also  establish  by  the  degree  of  evidence  stat- 
ed in  these  instructions  that  the  said  pros- 
ecuting witness  resisted  to  her  utmost  ca- 
pacity, and  that  her  resistance  was  over- 
come by  force  and  violence.  On  the  other 
hand,  if  you  should  entertain  a  reasonable 
doubt  as  to  whether  the  defendant  James 
Harmon,  accomplished  an  act  of  sexual  in- 
tercourse with  the  prosecuting  witness,  An- 
nie Patt  as  charged  in  this  indictment  and 
as  defined  in  these  instructions,  you  should 
return  a  verdict  of  not  guilty."  We  think 
the  foregoing  instruction  correctly  stated  the 
law.    This  disposes  of  the  first  and  second 
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ground  of  the  objection  to  the  Instruction 
of  the  court  The  third  objection  has  here- 
tofore been  fully  considered  In  this  opinion. 
The  seventh  ground  for  reversal  contended 
for  by  counsel  for  defendant,  to  wit  that 
one  of  the  Jurors  took  notes  of  the  evidence 
during  the  trial,  and,  notwithstanding  the 
admonition  of  the  court,  such  Juror  used 
the  said  notes  In  the  Jury  room  while  they 
were  deliberating  upon  their  verdict,  is  not 
supported  by  the  evidence  taken  upon  a  mo- 
tion for  a  new  trial.  One  J.  H.  6111,  a  Juror, 
was  called  as  a  witness  on  the  motion  for 
a  new  trial  touching  this  question,  and,  be- 
ing questioned  by  the  court,  answered  as 
follows:  "Q.  Do  you  recall  the  particular 
point  on  which  he  referred  to  his  notebook? 
A.  Yes,  sir.  Q.  Did  you  all  agree  with  him 
that  his  statement  was  correct?  A.  Why, 
I  Just  heard  what — ^there  was  nothing — 
shall  I  state  Just  what  it  was?  By  the 
Court:  No,  Just  answer  my  question:  Did 
you  all  agree  with  him — with  his  statement 
of  what  the  evidence  was  on  the  trial?  A. 
Why,  1  don't  think  it  was  with  reference  to 
anything  connected  with  the  evidence  at  all." 
It  Is  thus  not  apparent  that  the  notebook 
was  one  made  use  of  by  the  Juror  on  the 
trial,  or  that  it  contained  anything  relating 
to  the  trial,  or  that  the  Jury  were  In  any 
way  Influenced  by  the  notebook,  or  anything 
in  It. 

We  And  no  error  in  the  proceedings  In  the 
court  below,  and  the  Judgment  and  sentence 
of  the  trial  court  are  therefore  affirmed.  All 
the  Justices  concurring,  except  BUBWELL, 
J.,  who  presided  In  the  court  below,  not  sit- 
ting, and  BEAUCHAMP,  J.,  absent 


WALCHER  V.   STONE  et  al. 
(Supreme  Court  of  Oklahoma.     Jan.  H,  1905.) 

APPEAL — TBANSCBIPT    OF    EBBOB — AUTHENTICA- 
TION—AMENDMENT  OF  CEBTIFICATE. 

1.  A  transcript  of  the  record  is  not  sufficient- 
ly authenticated  unless  the  clerk's  certificate 
states  that  it  contains  all  the  records  and  pro- 
ceedings in  the  case. 

2.  A  motion  for  leave  to  withdraw  the  certifi- 
cate of  the  clerk  for  the  purpose  of  having  the 
same  amended  comes  too  late  when  more  than 
one  year  has  elapsed  since  the  rendition  of  the 
Judgment  from  which  an  api>eal  la  taken. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County; 
before  Justice  John  H.  Burford. 

Action  by  James  B.  Walcher,  by  Mattle 
Walcher,  bis  next  friend,  against  Fannie  M. 
Stone  and  others.  From  an  order  sustaining 
a  demurrer  to  the  petition,  plaintiff  brings 
error.    Dismissed. 

This  case  comes  to  this  court  by  petition 
In  error  and  transcript  from  the  Logan  coun- 
ty district  court  The  plaintiff  complains  of 
an  order  of  said  court  sustaining  the  demur- 
rer to  the  petition  of  the  plaintiff  in  error. 
The  certificate  of  the  clerk  to  said  transcript 
is  as  follows: 


"Territory  of  Oklahoma,  CJounty  of  Logan 
— ss.:  In  the  District  Oourt  Thereof.  I,  T. 
A.  Neal,  Clerk  of  the  District  Court  of  Lo- 
gan County,  Oklahoma  Territory,  do  hereby 
certify  that  the  above  and  foregoing  Is  a 
true,  correct  and  complete  copy  of  the  order 
and  Judgment  of  said  Court  la  the  therein 
entitled  cause,  James  E.  Walcher,  et  al.,  vs. 
Fannie  M.  Stone,  et  al.,  No.  3,631,  In  said 
court,  as  the  same  appears  of  record  and  on 
file  in  my  office.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  affixed  the  seal  of 
said  Court  at  the  City  of  Guthrie,  in  said 
county  and  Territory,  this  Seventeenth  day 
of  November,  A.  D.  1903.  T.  A.  Neal,  Clerk. 
By  Florence  N.  Wehrlck,  Deputy.    [Seal.]" 

This  transcript  seems  to  be  accompanied 
and  have  attached  thereto  two  certlflcates 
of  the  clerk  of  the  district  court  from  which 
we  presume  that  the  latter  Is  Intended  as  an 
amended  or  supplemental  certificate.  The 
latter  certificate  reads  as  follows: 

"Territory  of  Oklahoma,  County  of  Logan 
— 88.:  In  the  District  Court  Thereof.  I,  T. 
A.  Neal,  Clerk  of  the  District  Court  of  Logan 
County,  Oklahoma  Territory,  do  hereby  cer- 
tify that  the  alwve  and  foregoing  is  a  true, 
correct  and  complete  copy  of  the  petition 
and  demurrer  in  the  cause  of  James  B.  Wal- 
cher, etc.,  vs.  Fannie  M.  Stone,  et  al..  No. 
3,631,  in  said  court,  as  the  same  appears  on 
file  In  my  office.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  affixed  the  seal  of 
said  Ck>urt,  at  the  city  of  Guthrie,  In  said 
County  and  Territory,  this  ninth  day  of  Feb- 
ruary, A.  D.  1904.  T.  A.  Neal,  Olerk.  By 
Florence  N.  Welrick,  Deputy.     [Seal.]" 

Buckner  &  Son,  for  plaintiff  in  error.  Dale 
&  Blerer,  for  defendants  in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  proposition  which  Is  presented  for  our 
consideration  is  the  motion  of  the  defendants 
in  error  to  dismiss  for  Insufficiency  of  the 
certificate  of  the  clerk,  and  because  no  prop- 
er or  sufflciant  record  is  presented  whereon 
this  court  can  review  the  action  of  the  dis- 
trict court;  and  accompanying  this  motion  to 
dismiss  is  a  motion  made  on  the  part  of  the 
plaintiff  In  error  for  leave  to  withdraw  the 
certificate  of  the  clerk  from  the  files  in  this 
court  for  the  purpose  of  having  the  same 
amended.  This  court,  In  the  case  of  Wade 
V.  Mitchell  (being  No.  1,319,  decided  at  the 
June  term,  1904,  of  this  court)  79  Pac.  95, 
held  that  such  certificates  as  those  described 
In  the  record  in  the  case  at  bar  were  insuffi- 
cient to  present  such  a  record  as  would  au- 
thorize this  court  to  review  the  action  of  the 
district  court  This  court  in  that  opinion 
decided  that  a  certificate  of  the  clerk  which 
states  that  a  transcript  contains  "a  full, 
true,  and  correct  copy  of  the  petition,  de- 
murrer, and  Journal  entry"  Is  insufficient 
We  take  the  rule  to  be  well  established.  an<l 
supported  by  an  almost  unbroken  line  of 
authorities,  that  nothing  short  of  a  full  tran- 
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script  of  all  tlie  proceedings  Is  sufficient  to 
bring  the  alleged  error  up  for  review,  and 
that  snch  a  full  and  complete  transcript  of 
all  tbe  pleadings  must  be  evidenced  by  tbe 
certificate  of  the  clerk,  and  tbe  certificate 
must  contain  language  which  shows  this 
fact  The  statute  of  this  territory  providing 
for  appeals  and  writs  of  error  to  the  Supreme 
Court  was  adopted  from  the  state  of  Kansas, 
and  hence  any  rule  of  construction  that  had 
been  adopted  and  generally  followed  by  tbe 
Supreme  Court  of  that  state  prior  to  Its 
adoption  by  this  territory  was  adopted  with 
the  statute  by  the  Legislature  of  this  ter- 
ritory, and  Is  recognized  as  a  binding  rule  of 
construction  upon  this  court.  In  the  case  of 
WllUnm  Eckert  v.  Hannah  P.  McBee,  23 
Kan.  705,  the  Supreme  Court  of  that  state 
say:  "Where  a  bill  of  exceptions  purports 
to  Incorporate  therein  the  pleadings,  Journal 
entries,  and  other  matters  which  of  them- 
selves are  a  part  of  the  record,  but  the  cer- 
tificate of  the  clerk  is  merely  to  the  effect 
that  the  foregoing  is  the  true  bill  of  excep- 
tions on  file  in  his  office  in  the  cause,  the 
Supreme  Court  cannot  reverse  the  Judgment 
of  the  court  below,  as  no  case-made  or  cer- 
tified transcript  of  the  record  Is  attached  to 
or  filed  with  the  petition  in  error."  In  the 
case  of  Westbrook  y.  Schmaus,  reported  In 
32  Pac.  802,  the  Kansas  Supreme  Court  say: 
"Where  the  record  brought  up  for  a  review 
of  the  rulings  of  the  District  Court  is  based 
upon  a  transcript,  it  Is  essential  that  It  shall 
contain  all  the  proceedings  of  the  case  as 
shown  by  the  record  in  the  court  below,  and 
that  it  is  a  complete  transcript  must  appear 
from  the  certificate  of  the  clerk."  And  that 
court  used  the  following  language:  "This 
proceeding  was  brought  to  review  the  rul- 
ings and  Judgment  of  tbe  district  court  of 
Butler  county  In  an  action  to  quiet  title. 
The  right  to  a  review  Is  challenged  on  ac- 
count of  the  Insufficiency  of  the  record.  The 
petition  In  error  Is  based  upon  a  transcript, 
instead  of  a  case-made,  and  the  clerk,  in  the 
certificate  attached,  certifies  that  It  'Is  a  full, 
true,  and  correct  copy  of  certain  proceedings 
had  In  said  court  in  the  case  therein  entitled 
as  the  same  appears  of  record  in  my  office.' 
The  certificate  falls  to  show  that  the  record 
contains  a  complete  transcript  of  the  pro- 
ceedings In  the  cause.  Nothing  short  of  a 
full  transcript  of  all  the  proceedings  is  suf- 
ficient, and  that  It  is  a  complete  transcript 
must  appear  from  the  certificate  of  the 
clerk."  In  the  case  of  Tod  v.  Gumey  Ranch 
Co.,  reported  In  53  Pac.  780,  the  Kansas 
Court  of  Appeals  say:  "A  transcript  of  the 
record  is  not  sufficiently  authenticated  imless 
the  clerk's  certificate  states  that  it  contains 
all  the  records  and  proceedings  in  the  case." 
In  the  case  of  Bank  of  Santa  F6  v.  Hussey 
et  al.,  reported  in  50  Pac.  977,  the  Kansas 
Court  of  Appeals,  speaking  through  Mr.  Jus- 
tice Johnson,  say:  "The  certificate  falls  to 
show  that  the  record  contains  a  complete 
transcript  of  the  proceedings  in  the  cause. 


Nothing  short  of  a  full  transcript  of  all  the 
proceedings  Is  sufficient,  and  that  it  is  a 
complete  transcript  must  appear  from  the 
certificate  of  the  clerk."  In  the  case  of  By- 
ers  V.  Leavenworth  Lodge,  54  Kan.  321,  38 
Pac.  302,  the  Supreme  Court  of  Kansas  say: 
"The  clerk  could  have  certified,  if  such  were 
the  case,  In  two  or  three  lines,  that  the 
transcript  to  which  he  attached  his  name 
was  'a  true,  full,  and  complete  transcript  of 
the  proceedings  in  the  case,  as  the  same  ap- 
pears of  record  in  my  office.'  He  did  not  do 
this.  Instead  thereof,  he  certified  'that  the 
transcript  contained  true,  full,  and  com- 
plete copies'  of  certain  pleadings,  motions, 
entries,  etc.  His  certificate  does  not  show 
that  these  were  all  the  records  and  proceed- 
ings that  should  have  been  certified  to  this 
court  in  the  transcript."  This  was  held  to 
be  insufficient.  Hence,  under  the  authorities 
herein  cited,  and  the  rule  announced  by  our 
own  Supreme  Court,  at  the  June  term.  In  the 
case  of  Wade  v.  Mitchell,  we  think  there 
can  be  no  doubt  that  these  certificates  are 
wholly  insufficient  to  present  a  record  upon 
which  this  court  could  review  the  action  of 
the  district  court 

That  brings  us  to  a  consideration  of  the 
question  of  the  right  of  the  plaintiff  in  error 
to  withdraw  the  certificate  of  the  clerk  from 
the  files  of  this  court  for  the  purpose  of  hav- 
ing the  same  amended.  Objection  is  made  to 
this  on  the  ground  that  more  than  one  full 
year  has  elapsed  since  tbe  judgment  in  this 
case  was  rendered,  and  consequently  no 
amendment  of  the  certificate  of  the  clerl 
could  properly  be  allowed.  This  proposltiort 
seems  to  have  been  squarely  met  by  the  Kan- 
sas Supreme  Court  In  the  case  of  Cook  et  al. 
V.  Chains,  In  an  opinion  rendered  June  8, 
1895,  reported  in  40  Pac.  643,  where  the  court 
says:  "It  is  now  too  late  to  amend  the  cer- 
tificate, more  than  one  full  year  having 
elapsed."  We  think  this  doctrine  laid  dowa 
by  the  Supreme  Court  is  sound  In  principle, 
as.  the  certificate  of  the  clerk  being  a  neces- 
sary step  to  properly  present  the  record  to 
this  court,  and  the  statutes  of  this  territory 
providing  that  the  record  must  be  presented 
to  this  court  within  one  year  from  the  date 
of  the  rendition  of  the  Judgment  complained 
of,  if  the  certificate  of  the  clerk  is  a  ma- 
terial and  necessary  step  to  present  this  rec- 
ord that  step  must  be  taken  within  tbe  time 
prescribed  by  law,  and  any  failure  so  to  do 
cannot  be  corrected  by  amendment  after  the 
time  for  presenting  the  record  has  expired 
by  limitation  of  law. 

It  is  contended  on  the  part  of  the  plaintiff 
In  error  that  this  is  a  hardship,  l>ecause  it 
deprives  the  plaintiff  in  error  of  her  right  of 
appeal  on  account  of  the  neglect  or  omission 
on  the  part  of  the  clerk  of  the  district  court 
This  is  true  only  In  part,  because  It  is  not  on- 
ly the  duty  of  the  clerk  of  the  district  court 
to  make  the  correct  and  legal  certificate,  but 
the  attorney  for  the  plaintiff  In  error  Is  char- 
ged with  the  duty  of  seeing  to  it,  and  that 
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all  of  tbe  steps  necessary  to  present  ber 
appeal  are  properly  taken,  and  all  certificates 
necessary  to  present  a  full  and  complete 
record  to  tbls  court  are  made  out  and  filed  In 
this  court,  80  tbat  this  omission  of  duty  Is 
as  mucb  tbe  omission  of  duty  on  tbe  part  of 
plaintiff  in  error,  or  her  counsel,  as  it  Is  of 
tbe  clerk  of  the  court 

Tbe  point  is  also  raised  that  this  motion 
to  dismiss  for  want  of  a  sufficient  record 
comes  too  late,  after  briefs  have  been  filed 
and  the  case  submitted  for  decision.  We  do 
not  think  this  position  is  tenable,  as  we  re- 
gard, under  tbe  laws  of  this  territory,  tbe 
certificate  of  tbe  clerk  as  a  material  and 
necessary  step  and  part  of  the  record,  and  a 
part  of  the  record  upon  which  the  Jurisdic- 
tion of  this  court  Is  based,  without  which 
this  court  obtains  no  Jurisdiction  to  review 
the  action  of  the  district  court;  and,  it  be- 
ing a  jurisdictional  question,  it  may  be,  in 
our  Judgment,  raised  at  any  time  before  final 
Judgment.  This  seems  to  be  tbe  view  taken 
by  the  Supreme  Court  in  the  case  of  Wade 
V.  Mitchell,  above  referred  to,  because  In 
that  case  issue  had  been  joined,  briefs  bad 
been  filed,  and  tbe  cause  submitted.  Xo  mo- 
tion was  made  by  either  party  for  a  dismiss- 
al of  the  appeal,  and  no  suggestions  made  of 
any  insuftlclency  in  the  record,  but  the  de- 
fect In  the  certificate  in  that  case  was  dis- 
covered by  this  court  on  an  examination  of 
the  record,  and  this  court,  of  its  own  motion, 
dismissed  the  appeal  for  want  of  a  sufficient 
certificate  of  the  clerk  to  present  tbe  record. 
Tbat  being  true,  we  think  it  must  necessa- 
rily follow  that  on  motion  this  court  would 
deem  it  proper  to  consider  the  question  and 
pass  upon  It. 

As  we  think  the  appeal  must  be  dismissed 
upon  the  reasons  herein  stated,  it  will  not  be 
necessary  to  discuss  tbe  case  farther,  or  to 
pass  upon  tbe  correctness  of  the  decision  of 
tbe  district  court  in  sustaining  a  demurrer 
to  the  petition. 

The  appeal  Is  dismissed;  costs  taxed  to  the 
plaintifr  in  error.  All  the  Justices  concur- 
ring except  BURFORD,  C.  J.,  who,  having 
tried  the  case  below,  takes  no  part  in  this 
decision,  and  BURWEILL,  J.,  not  sitting. 


HOWARD  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

lABCENT— ISDICTMENT— STEALINQ     DOUESTIC 
ANIMALS— EVIDENCE— TRIAL. 

1.  Section  1  of  article  1  of  chapter  20,  p. 
104,  of  the  Session  Laws  of  1805,  provides: 
"That  If  any  person  shall  steal  any  stallion, 
mare,  colt,  gelding,  •  •  *  he  shall  be  guilty 
of  a  felony,  and,  on  conviction  thereof,  shall 
be  punished  by  confinement  in  the  Territorial 
Penitentiary  for  a  term  nf  not  less  than  one 
nor  more  than  ten  years."  Under  this  law  an 
indictment  need  not  allege  tbe  value  of  the  ani- 
mals Btoien. 

2.  Where  the  evidence  is  snfficient  to  support 
the  verdict,  ordinarily  this  court  will  not  re- 
verse the  case  because  the  greater  number  of 
witnesses  may  have  testified  favorably   to  the 


defendant  on  the  principal  points  in  the  case. 
The  jury  have  a  better  opportunity  to  determine 
the  credibility  of  the  witnesses  than  have  tbe 
Judges  of  an  appellate  court. 

8.  A  trial  judge  has  a  right  to  ask  of  any  wit- 
ness, on  his  own  motion,  such  questions  as  will 
tend  to  elicif  the  truth,  but  they  should  be  ask- 
ed In  a  spirit  of  fairness,  and  in  such  a  way  as 
will  not  tend  to  prejudice  the  jury  against  the 
rights  of  either  the  territory  or  the  defendant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  |§  852-857.] 

(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  James  K.  Beauchamp. 

Sam  Howard  was  convicted  of  stealing  do- 
mestic animals,  and  brings  error.    Affirmed. 

J.  A.  Powers  and  Cotteral  &  Hornor,  for 
plaintifr  in  error.  P.  C.  Simons,  Atty.  Gen., 
and  Don  C.  Smith,  Asst.  Atty.  Gen.,  for  tbe 
Territory. 

BURWELL,  J.  The  appellant,  Samuel 
Howard,  was  tried  and  convicted  of  the 
crime  of  stealing  domestic  animals,  under 
section  1  of  article  1  of  chapter  20,  p.  101, 
of  the  Session  Laws  of  1895,  which  provides: 
"Tbat  if  any  person  shall  steal  any  stallion, 
mare,  colt,  gelding,  ridgeling,  or  any  ass,  Jen- 
net, or  mule,  or  any  bull,  cow,  calf,  steer  or 
stag,  be  shall  be  guilty  of  a  felony,  and,  on 
conviction  thereof,  sball  be  punished  by  con- 
finement in  tbe  Territorial  Penitentiary  for  a 
term  of  not  less  than  one  nor  more  than  ten 
years." 

Tbe  Indictment  In  this  case  charges  the 
defendant  and  one  Samuel  Biby  with  having 
stolen  five  cows,  but  fails  to  allege  tbe  value 
of  the  property  stolen,  and  by  reason  of  this 
omission  the  appellant  Insists  tbat  no  public 
offense  is  charged.  This  contention  is  with- 
out merit.  Tbe  Legislature  have  made  it  a 
felony  to  steal  any  of  the  animals  named  in 
the  statute  of  1895,  without  regard  to  value. 
This  court  said,  in  the  case  of  Hughes  v.  The 
Territory,  8  Okl.  37,  56  Pac.  708,  in  com- 
menting upon  tills  same  statute,  that  "we 
do  not  mean  to  convey  the  Idea  tbat  a  thing 
which  has  no  value  can  be  stolen";  and  coun- 
sel for  defendants  in  this  class  of  cases  have 
sought  to  interpret  this  language  into  an  in- 
timation that  it  is  necessary  to  allege  value 
In  Indictments  for  stealing  domestic  animals. 
No  such  a  thought  was  in  tbe  mind  of  the 
court,  nor  is  the  language,  when  considered 
in  connection  with  that  which  precedes  and 
that  which  follows,  susceptible  of  that  con- 
struction. The  Legislature,  however,  In  that 
act  recognized  that  every  domestic  animal 
named  in  the  statute  has  some  value.  It  may 
be  great  or  it  may  be  small,  but  that  they 
each  have  a  value,  for  some  purpose,  is  not 
open  to  controversy;  and  he  who  takes  from 
another  any  of  those  animals  by  stealth,  and 
with  Intent  to  deprive  him  thereof,  and  to 
appropriate  tbe  same  to  his  own  use  and 
benefit.  Is  guilty  of  a  felony;  and  no  value 
need  be  alleged  or  proved.  The  Legislature 
having  eliminated  tbe  question  of  value  from 
tbe  statute,  tbe  court  has  no  rfgbt,  by  inter- 
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pretation,  to  put  It  In.  Woodting  v.  The  Ter- 
ritory (not  officially  reported)  78  Pac.  85. 

There  Is  Hufficlent  evidence  in  this  case  to 
support  the  Judgment  of  conviction.  The 
Jury  saw  the  witnesses,  and  had  a  better  op- 
portunity to  determine  their  credibility  than 
have  the  Judges  of  this  court.  The  witnesses 
who  testified  against  the  defendant  may  have 
been  prejudiced;  they  may  have  been  actu- 
ated by  Improper  motives;  but  those  are 
matters  which  the  Jury,  no  doubt,  consider- 
ed and  determined  on  the  trial  below. 

It  Is  next  contended  that  the  trial  court 
'Committed  reversible  error  by  interrogating 
witnesses,  on  his  own  motion,  to  the  preju- 
dice of  the  defendant,  and  It  is  Insisted  that 
some  of  the  questions  asked  were  incompe- 
tent. Counsel  have  failed  to  direct  our  at- 
tention to  the  particular  questions  which 
they  contend  were  erroneous  and  prejudicial, 
and,  under  the  rule  of  this  court,  the  point  is 
therefore  deemed  to  b«  waived.  In  this  con- 
nection, however.  It  may  be  well  to  observe 
that  counsel  sometimes  misapprehend  the  of- 
fice of  a  trial  Judge  and  the  real  purpose  of 
a  criminal  trial.  A  trial  should  not  I)e  con- 
ducted In  such  a  way  as  to  aid  the  guilty  to 
escape  or  to  punish  the  Innocent.  Trials,  in 
fact  as  well  as  in  theory,  should  proceed  in 
a  manner  which  will  elicit  the  truth,  and 
thereby  protect  the  innocent  and  punish  the 
criminal.  A  trial  court  not  only  has  the  law- 
ful right,  but  there  are  cases  in  which  it  is 
its  absolute  duty,  to  either  direct  the  prose- 
cuting officer  to  make  inquiry  as  to  a  par- 
ticular matter,  or  do  so  Itself.  Courts  are 
not  compelled  to  sit  quietly  by  and  see  one 
wrongfully  acquitted  or  unjustly  punished, 
when  a  few  questions  asked  by  it  might  elicit 
the  truth.  But  this  power  should  be  exercis- 
ed with  discretion,  and  in  such  a  w^ay  as 
not  to  prejudice  the  rights  of  the  territory 
or  of  the  defendant.  In  the  trial  court  a 
defendant  should  be  accorded  every  reason- 
able opportunity  to  make  his  defense,  and  the 
court  should  see  to  it  that  he  is  surrounded 
by  every  safeguard  of  the  law.  When  this  Is 
done,  he  should  be  compelled  to  submit  to  the 
searchlight  of  truth,  and,  by  the  facts  which 
it  reveals,  go  free  or  stand  condemned.  It  Is 
only  by  this  standard  that  the  citizen  can  be 
protected  In  his  life  and  property;  by  the  en- 
forcement of  this  rule  the  law  will  command 
his  admiration  and  respect. 

The  Judgment  of  tlio  lower  court  la  hereby 
affirmed,  at  the  cost  of  the  appellant.  All  of 
the  Justices  coneurrlng,  except  BEAIT- 
CHAMP,  J.,  who  presided  at  the  trial  below, 
not  sitting. 


KMXB  V.  HIGDAY. 
(Supreme  Court  of  Oklahoma.     Feb.  11,  1905.) 

PRACTICE— niSMISSAI.    FOB    WANT    OF   PROSECU- 
TION—BEFUSAL   TO    REINSTATE. 

Where  a  case  has  been  set  for  trial,  it  is 
the  dut.v  of  the  parties  and  their  attorneys  to 
be  in  attendance  upon  the  court  with  their  wit- 


nesses on  the  day  of  trial,  and  to  be  ready  to 
try  the  same  when  it  is  called:  and  they  have 
not  the  riKbt,  ordinarily,  to  asMume  that  anoth- 
er case,  which  is  on  trial  ahead  of  it.  will  con- 
sume a  (jiven  length  of  time ;  and  when  the  par- 
ties and  their  attornej-s  ali-sent  them-selves.  and 
during  their  absence  the  case  is  reached,  and 
dismissed  for  want  of  prosecution,  and  the  only 
KhowinK  made  is  that  the  attorney  and  the  plain- 
tiff left  the  courtroom  a  short  time  before  the 
noon  adjournment,  believing  ttiat  the  case  on 
trial  would  last  during  the  remainder  of  that 
session,  it  is  not  error  to  refuse  to  reinstate  such 


[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Dismissal  and  Nonsuit,  §$  141,  142, 
183.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty ;    before  Justice  James  K.  Beauchamp. 

Action  by  Fred  D.  Kline  aguiust  C.  L.  Hig- 
day.  Judgment  for  defeuduut,  and  plaiutiC 
brings  error.    Affirmed. 

Daniel  Huett,  for  plaintiff  In  error.  H. 
J.  Sturgis,  for  defendant  in  error. 

Bt'RWELL,  J.  This  case  involves  $50. 
It  was  tried  before  a  justice  of  the  peace, 
and,  after  judgment,  appealed  to  the  district 
court.  Eighteen  months  thereafter  the  de- 
fendant obtained  leave  of  court  and  filed  a 
written  answer,  the  case  being  set  for  trial 
the  next  day.  But,  even  if  the  law  requir- 
ing issues  to  be  made  up  for  10  days  prior  to 
the  first  day  of  the  term  applied,  the  record 
is  in  such  condition  that  the  point  cannot 
avail  the  appellant  On  the  day  of  the  trial 
the  plaintiff  and  his  attorney  were  present 
in  court,  and  a  short  time  before  the  noon  ad- 
journment the  attorney  told  the  plaintiff  that 
be  was  safe  in  leaving  the  courtroom,  as  the 
case  on  trial  just  ahead  of  It  would  consmue 
the  remainder  of  the  session.  The  plaintiflT 
and  his  attorney  left  the  courtroom,  and  dur- 
ing their  absence  and  before  adjournment, 
the  other  case  having  been  finished,  this  case 
was  called,  and  dismissed  for  want  of  prose- 
cution. It  is  insisted  that  this  was  error, 
for  which  the  lower  court  should  be  reversed. 
With  this  contention,  under  the  showing,  we 
cannot  agree.  It  is  the  duty  of  counsel  to 
be  in  attendance  upon  court,  and  look  after 
the  interests  of  his  client,  and  it  is  the  duty 
of  the  parties  to  be  ready  with  their  wit- 
nesses to  try  their  cases  when  they  are  call- 
ed on  the  trial  calendar.  Courts  are  not 
compelled  to  send  out  and  persuade  lawyers 
and  litigants  to  come  in  and  try  their  cases, 
but  may  dispose  of  the  business  when  It  is 
reached  by  either  trying  the  cases  in  their 
absence,  or  by  dismissing  them,  or  by  mak- 
ing such  orders  therein  as  may  be  just  and 
proper.  It  is  impossible  for  courts,  where  a 
number  of  cases  are  set  for  the  same  day,  to 
tell  just  what  minute  a  case  may  be  reached ; 
and  while  courts,  as  a  rule,  will  do  their  best 
to  accommodate  lawyers  and  litigants,  it  will 
not  do  to  say  as  a  matter  of  law  that  they 
are  required  to  send  for  them.  Some  courts 
are  more  indulgent  than  others,  due  largely 
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to  the  difference  !n  temperament  of  the 
Judges,  and  In  the  difference  in  the  amount  of 
business  to  be  transacted ;  but  In  a  case  like 
the  one  now  under  consideration  the  ques- 
tion to  be  determined  is,  did  the  trial  court 
abuse  its  discretion  In  entering  the  order  and 
Judgment  complained  of?  The  record  fails 
to  Justify  such  a  conclusion. 

The  Judgment  is  affirmed  at  the  cost  of  the 
appellant.  All  of  the  Justices  concurring,  ex- 
cept BEAUCIIAMP,  J.,  who  presided  at  the 
trial  below,  not  sitting. 


BAILEY  et  al.  ▼.  TERRITORY  et  at. 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1905.) 

CBIMINAI,    I.AW— PBOCEDURE  —  INFORMATION  — 

INDOB8RMENT— DISMI88Al>-COST9— MIS- 

DEMBANOBS— JUBISDICTION. 

Section  45  of  chapter  41,  p.  206,  Laws  of 
1895,  entitled  "Criminal  Procedure,"  applies  to 
all  misdemeanor  cases,  and  is  not  confined  to 
that  particular  class  of  misdemeanors  of  which 
a  justice  court  has  exclusive  jurisdiction. 
(Syllabus  by  the  Court.) 

Appeal  from  Probate  Court,  Oklahoma 
County;   William  P.  Harper,  Judge. 

Thomas  A.  Cook  and  another  were  charged 
with  carrying  on  a  gambling  house.  Motion 
to  dismiss  was  sustained,  and  motion  by  de- 
fendants to  render  Judgment  against  com- 
plaining -witness,  Clifford  Bailey,  and  others, 
for  costs  Incurred,  was  granted,  and  they 
bring  error.    Reversed. 

This  Is  an  action  brought  in  the  probate 
court  of  Oklahoma  county,  on  Information 
filed  in  said  court,  on  the  affidavit  of  Clifford 
Bailey,  charging  the  defendants  with  the 
crime  of  carrying  on  and  conducting  games 
of  gambling  in  Oklahoma  county.  In  the  ter- 
ritory of  Oklahoma,  on  the  22d  day  of  De- 
cember, 1903;  that  they  did  imlawfuUy,  in- 
tentionally, and  wrongfully,  in  a  certain 
building  then  and  there  under  their  control, 
to  wit,  a  building  being  rnd  situate  on  lot 
35,  block  28,  Oklahoma  City,  which  said 
building  is  by  the  streets  and  numbers  of 
said  Oklahoma  City  known  as  No.  13  North 
Broadway,  and  which  said  place  is  common- 
ly known  as  the  "Turf  Exchange,"  carry  on 
and  conduct  games  of  faro,  craps,  roulette, 
and  poker,  and  other  banking  and  percentage 
games  to  the  informant  herein  unknown, 
played  with  dice,  cards,  and  other  devices, 
for  money,  checks,  and  credits,  said  checks 
and  credits  being  representative  of  value,  and 
said  games  and  devices  being  gambling  games 
and  devices,  at  which  games  divers  persons, 
to  the  informant  herein  unknown,  then  and 
there  did  play,  and  at  which  said  games 
money  was  then  and  there  bet,  won,  and  lost, 
contrary  to  the  form  of  the  statute.  This 
Information  was  sworn  to  by  the  said  Clifford 
Bailey  on  the  24th  day  of  December,  1903, 
and  at  the  same  time  a  bond  for  costs  was 
filed  in  said  court,  signed  by  Clifford  Bailey 
as  principal,  and  T.  J.  Hendrickson  and  R. 


B.  Easley  as  sureties,  by  the  terms  of  which 
bond  the  parties  bound  themselves  in  regular 
and  legal  form.  Jointly  and  severally,  to  pay 
all  costs  that  might  accrue  in  said  cause  that 
they  might  be  adjudged  to  pay,  which  said 
bond  was  regularly  and  legally  filed  with  the 
clerk  of  said  court,  and  approved  by  the 
Judge  thereof.  Warrant  was  regularly  Issued, 
and  the  defendants  arrested  thereunder,  and 
brought  before  the  court  on  the  29th  day  of 
December.  1903.  They  entered  a  plea  of  not 
guilty.  Trial  was  set  by  the  court  for  that 
day,  to  wit,  the  29th  day  of  December,  1903, 
and  on  that  day  the  defendants  appeared  by 
their  attorneys,  and  by  leave  of  court  with- 
drew their  plea  of  not  guilty,  and  filed  a 
motion  to  dismiss  on  the  grounds:  "First. 
The  court  has  no  Jurisdiction  of  the  subject- 
matter  of  this  action,  and  no  right  to  try 
the  same.  Second.  For  the  reason  that  the 
Information  In  this  action  has  not  been  sign- 
ed by  the  county  attorney,  nor  Indorsed  and 
approved  by  that  officer."  Which  motion 
was  by  the  court  sustained,  to  which  ruling 
the  plaintiffs  then  and  there  excepted. 
Plaintiffs  then  and  there  asked  leave  of  the 
court  to  so  amend  the  information  in  this 
cause  that  it  shall  charge  the  defendants  In 
this  cause  with  the  crime  of  gambling  only, 
instead  of  carrying  on  and  conducting  games 
of  gambling,  and  ask  the  court  to  be  permit- 
ted to  prosecute  the  defendants  under  the  in- 
formation BO  amended,  to  which  the  defend- 
ants object;  whereupon  the  court  Inquires, 
"Is  It  contemplated  to  procure  the  signature 
of  the  county  attorney  to  the  Information  so 
amended?"  and,  upon  the  attorneys  for  the 
prosecution  repljlng  that  It  Is  not,  the  court 
refuses  to  permit  the  information  to  be  so 
amended,  or  the  prosecution  to  be  further 
proceeded  with,  and  dismissed  the  cause,  to 
all  of  which  the  territory,  by  its  said  attor- 
neys, and  the  prosecuting  witness  and  the 
bondsmen,  then  and  there  excepted.  W^here- 
upon  the  defendants  moved  the  court  to  ren- 
der Judgment  against  the  complaining  wit- 
ness and  his  said  bondsmen  for  the  costs  in 
this  action  expended,  which  motion  Is  by  the 
court  sustained,  to  which  plaintiff  excepts, 
and  it  is  by  the  court  ordered  and  adjudged 
that  the  territory  of  Oklahoma  do  have  and 
recover  of  and  from  Clifford  Bailey,  T.  J. 
Hendrickson,  and  R.  B.  Easley  Judgment  for 
all  costs  in  this  cause  Incurred,  and  that  ex- 
ecution issue  therefor,  to  all  of  which  the  said 
Clifford  Bailey,  T.  J.  Hendrickson,  and  R.  B. 
Easley  excepted,  now  except,  and  bring  this 
cause  here  for  review. 

Fred  S.  Caldwell  and  James  L.  Brown,  for 
plaintiffs  In  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
plaintiffs  assign  as  error  the  action  of  the 
probate  court  in  sustaining  the  motion  dis- 
missing the  cause,  and  taxing  the  coats  to  tbe 
complaining  witness  and  the  sureties  on  bis 
bond.  The  motion  of  the  defendants  in  the 
probate  court,  to  dismiss  the  action,  was  bas- 


Digitized  by 


Google 


776 


79  PACIFIC  EEPORTBR. 


(Okl. 


ed  upon  two  grounds  only:  First,  that  the 
court  had  no  Jurisdiction  of  the  subject-mat- 
ter; second,  that  the  Information  In  this  ac- 
tion had  not  been  signed  by  the  county  at- 
torney, nor  indorsed  and  approved  by  him. 

Taking  these  grounds  In  the  order  we  have 
first  considered,  did  the  court  have  Jurisdic- 
tion of  the  subject-matter?  Of  this,  we  think 
there  can  be  no  doubt.  Under  the  original 
complaint,  that  of  keeping  a  gambling  house, 
the  probate  court,  sitting  as  a  justice  of  the 
peace,  would  only  have  Jurisdiction  to  the 
extent  of  determining  the  matter  as  an  ex- 
amining magistrate,  to  determine  whether 
there  was  a  reasonable  probability  of  guilt 
sufficient  to  hold  the  defendants  to  ball  to  ap- 
pear before  the  grand  Jury  at  the  nest  term 
of  the  district  court.  To  this  extent  he  would 
have  Jurisdiction,  the  Jurisdiction  of  the  pro- 
bate Judge  and  Justice  of  the  peace  In  crim- 
inal matters  being  limited  to  all  public  of- 
fenses less  than  felonies,  committed  In  their 
respective  counties,  In  which  the  punishment 
prescribed  by  law  does  not  exceed  a  fine  of 
?100,  or  Imprisonment  In  the  county  jail  for 
30  days,  or  both.  The  crime  of  keeping  a 
gambling  house  Is  punishable  by  the  law  of 
this  territory  by  a  fine  of  not  less  than  |100 
nor  more  than  ifl.OOO,  and  by  Imprisonment 
In  the  county  Jail  for  a  term  not  less  than 
30  days  nor  more  than  0  months.  Thus  It 
will  be  seen  that  the  probate  Judge  did  not 
have  Jurisdiction  to  try  and  determine  the 
crime  charged  in  this  complaint  as  originally 
drawn,  but  that  did  not  deprive  him  of  his 
Jurisdiction  as  an  examining  magistrate. 
Hence  we  think  that  the  motion  could  not 
have  been  sustained  by  the  probate  judge 
upon  the  ground  first  stated  therein. 

Hence  it  must  have  been  upon  the  second 
ground,  to  wit,  that  the  information  had  not 
been  signed  by  or  approved  by  the  county 
attorney,  and  the  Inquiry  of  the  court,  when 
be  was  asked  by  the  plaintiffs  to  grant  leave 
to  amend  the  complaint — ^that  is,  if  the  plain- 
tiffs intended  to  have  the  county  attorney  In- 
dorse the  Information — ^would  indicate  that  it 
was  upon  this  ground  that  he  sustained  the 
motion  to  dismiss.  The  court  evidently  con- 
strued section  45  of  chapter  41,  p.  206,  Laws 
of  1895,  entitled  "Criminal  Procedure,"  as 
referring  only  to  such  misdemeanors  as  were 
peculiarly  within  the  Jurisdiction  of  the  Jus- 
tice of  the  peace  or  probate  courts.  We  think 
this  construction  was  erroneous,  as  we  be- 
lieve the  act  applies,  Just  as  Its  language 
would  indicate,  to  all  misdemeanors,  whether 
the  same  are  triable  before  the  district  court, 
probate  court,  or  justice  of  the  peace  court. 
The  language  of  the  section  Is  aa  follows: 
"In  all  misdemeanor  cases  before  a  warrant 
shall  Issue  for  the  arrest  of  the  defendant  the 
complaint  mast  be  submitted  to  the  county 
attorney,  or  drawn  by  him  and  endorsed  as 
follows:  'I  have  examined  the  facts  in  this 
case,  and  recommend  that  a  warrant  do  Is- 
sue,' and  then  filed  with  the  court.  If  the 
action  be  brought  without  such  endorsement. 


the  complaining  witness  most  file  with  the 
court  a  bond  to  be  approved  by  the  court  In 
a  sum  not  less  than  fifty  dollars,  conditioned 
to  pay  all  costs,  and  the  county  shall  In  no 
event  be  liable  for  any  costs  Incurred  In  that 
action  unless  the  complaint  be  so  endorsed  by 
the  county  attcwney."  Now,  this  section 
clearly  points  out  two  methods  of  procedure 
in  all  misdemeanor  cases:  First,  by  having 
the  complaint  indorsed  and  approved  by  the 
county  attorney,  and  the  necessary  process 
ordered  by  him.  It  also  provides  another  and 
distinct  proceeding,  where  no  consent  or  ap- 
proval of  the  county  attorney  Is  necessary, 
to  wit,  by  the  party  making  the  complaint 
filing  a  bond  to  secure  the  county  against  the 
payment  of  any  costs  that  may  be  incuri'ed. 
Now,  it  Is  evident  from  a  reading  of  this  sec- 
tion that  the  object  thereof  was  not  to  pre- 
vent the  prosecution  of  misdemeanors  with- 
out the  consent  or  approval  of  the  county  at- 
torney, but  to  provide  that,  if  such  misde- 
meanors were  prosecuted  without  the  consent 
of  the  county  attorney,  the  county  should  not. 
In  any  event,  be  chargeable  with  the  costs 
thereof.  This  proceeding  having  been  begun 
in  the  county  court  under  the  second  provi- 
sion of  this  section,  we  think  It  was  error  for 
the  probate  court  to  dismiss  it  for  the  reason 
that  the  information  or  complaint  was  not 
signed  or  approved  by  the  county  attorney. 
It  is  a  well-recognized  principle  of  law  that 
a  criminal  complaint  is  amendable  the  same 
as  any  other  process  in  court,  and  comes 
within  the  provisions  of  the  chapter  on 
"Amendments."  This  being  true,  when  the 
request  was  made  of  the  probate  Judge  for 
leave  to  amend  the  complaint  in  the  manner 
specified,  to  wit,  to  make  said  complaint  charge 
the  crime  of  gambling,  instead  of  keeping  a 
gambling  house,  this  should  have  been  per- 
mitted by  the  court,  under  such  terms  and 
conditions  as  to  costs  as  he  deemed  Just  and 
equitable,  and  the  refusal  of  the  request  to 
amend  was  error. 

We  think,  also,  under  the  record  In  this 
case,  that  the  taxing  of  the  costs  to  the  prose- 
cuting witness  and  the  sureties  on  his  bond 
was  error.  The  statute  provides  (section  36, 
art.  1,  c.  60,  Wilson's  Rev.  &  Ann.  St.  1908): 
"If  the  court  or  Jury,  if  the  case  Is  tried  by  a 
Jury,  find  that  the  prosecution  was  without 
probable  cause,  and  from  malicious  motives, 
judgment  must  be  rendered  against  the  pros- 
ecuting witness  for  all  costs  and  that  he  shall 
secure  the  same,  or  stand  committed  to  the 
county  jail  until  the  amount  thereof  is  liqui- 
dated by  imprisonment."  This  section  of  the 
statute  Is  based  upon  the  finding  by  the  court 
or  Jury  that  the  prosecution  was  without 
probable  cause,  and  was  malicious;  and  with- 
out such  a  finding  on  the  part  of  the  court  or 
jury  there  Is  no  authority  for  the  taxing  of 
costs  to  a  prosecuting  witness,  and  nowhere 
in  the  law  do  we  find  any  authority  for  tax- 
ing the  costs  of  a  criminal  prosecution  to  the 
sureties  on  a  cost  bond,  without  a  hearing, 
and  without,  as  In  this  case,  an  opportunity 
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to  defend.  Henc(t  we  think  In  tbla  case  tbat 
the  taxing  of  the  costs  to  the  prosecuting 
-witness  and  the  suretleB  on  his  bond  was, 
nnder  the  circumstances,  without  authority 
of  law  and  void,  and  constitutes  reversible 
error  in  this  case.  And  we  are  constrained 
to  the  belief  that  the  attorneys  for  the  de- 
fendants in  error  are  convinced,  from  the 
brief  of  plaintiffs  in  error,  or  from  some  oth- 
er cause,  that  this  case  should  be  reversed, 
for  the  reason  that  they  have  entirely  failed 
to  furnish  any  briefs  in  the  case,  or  cite  any 
authorities  In  support  of  their  proposition.        j 

For  tbo  reasons  herein  expressed,  this  case 
Is  reversed,  and  remanded  to  the  county 
court  with  directions  to  allow  the  amendment 
asked  for,  and  to  proceed  to  a  trial  of  the 
cause  upon  Its  merits;  the  reversal  being  at 
the  costs  of  the  defendants  In  error.  All  the 
Justices  concurring. 


PICKLESIMER  v.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1005.) 

CBIMINAL    LAW— APPEAL— REVIEW.  j 

Where  an  appeal  is  taken  in  a  criminal  | 
case,  and  do  briefs  are  filed,  this  court  will  ex-  I 
amine  the  indictment,  the  instructions  of  the  ] 
court,  and  the  exceptions  taken  thereto,  and  | 
the  judgment  and  sentence,  and,  if  there  is  ap- 
parent no  error  prejudicial  to  the  rights  of  the 
prisoner,  the  judjmient  will  be  affirmed. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2965.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dewey  County ; 
before  Justice  J.  L.  Pancoast. 

Sam  Picklesimer  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Houston  &  Grant  and  J.  R.  League,  for 
plaintiff  in  error. 

HAINER,  J.  On  November  8,  1002,  the 
plaiutifl  In  error  was  Indicted  in  the  district 
court  of  Dewey  county  on  the  charge  of 
grand  larceny.  On  May  16,  1903,  he  was 
tried  and  convicted  of  the  crime  charged  in 
the  indictment.  On  May  22,  1903,  motion 
for  a  new  trial  and  motion  in  arrest  of  Judg- 
ment were  overruled,  and  the  defendant  was 
sentenced  to  serve  a  term  of  four  years  in 
the  penitentiary.  From  this  judgment  and 
sentence  the  defendant  appeals.  The  cause 
was  filed  In  this  court  on  May  14,  1904,  and 
was  submitted  at  this  term  on  the  record, 
no  briefs  having  been  filed. 

We  have  examined  the  indictment,  the  in- 
structions of  the  court  that  were  excepted 
to,  and  the  judgment  and  sentence,  and  we 
are  unable  to  perceive  any  error  which 
would  warrant  a  reversal  of  the  case;  and 
upon  the  authority  of  White  v.  Territory,  11 
Okl.  172,  65  Pac.  835,  and  Stell  v.  Territory, 
4  Okl.  407,  46  Pac.  1117,  the  judgment  of  the 
court  below  is  affirmed.  All  the  Justices  con- 
curring, except  PANCOAST,  J.,  who  presid- 
ed in  the  court  below,  not  sitting,  and  BEAU- 
CHAMP,  J.,  absent 


WILLOUGHBY  et  al.  v.  WEINBERGER. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1005.) 

NATIONAI,  BANK— INBOLVBNCT— DEPOSrrOB  BM- 
TITLED   TO   PBEFEBENCE. 

1.  J.  Weinberger  deposited  $80  in  cash  in  the 
Capitol  National  Bank  of  Guthrie  at  11 :50  a. 
m.  on  April  4,  1904.  At  the  time  the  deposit 
was  made  the  bank  was  insolvent,  and  it  closed 
its  doors  at  2 :20  p.  m.  on  the  same  day.  There 
was  deposited  during  the  day,  while  the  bank 
was  open,  $12,8o7.39  in  cash.  The  bank  had  on 
hand  in  cash,  when  it  closed,  $20,000.  Held, 
that  in  an  action  against  the  receiver  of  the 
bank,  in  the  absence  of  evidence  establishing 
tbat  the  bank  had  paid  out  or  converted  the 
$80,  it  will  be  presumed  that  the  bank,  in  trans- 
acting its  business  on  the  day  the  deposit  was 
made,  used  its  own  money,  and  did  not  appro- 
priate the  appellee's  money,  which  had  been  re- 
ceived by  fraud,  it  being  a  fraud  for  a  bank  to 
receive  money  when  it  is  in  a  failing  condition ; 
and  the  appellee  was  entitled  to  have  his  claim 
for  such  cash  deposit  paid  in  preference  to  the 
general  creditors. 

2.  At  the  time  the  appellee  deposited  the  $80 
in  cash,  he  also  deposited  checks  on  the  different 
banks  of  Guthrie  with  the  Capitol  National 
Bank,  amounting  in  all  to  $135.42,  and  all  of 
these  checks  were  used  by  it  in  settling  its  ac- 
count with  the  clearing  house ;  and  even  after 
transferring  and  delivering  all  of  these,  togeth- 
er with  other  checks,  to  the  clearing  house, 
there  was  still  a  balance  due  to  the  clearing 
house,  which  was  settled  in  another  way.  Held 
that,  as  the  Capitol  National  Bank,  before  it 
closed  its  doors,  used  the  checks  to  pay  a  debt 
owed  by  it.  and  neither  the  checks  nor  any  cash 
or  property  received  in  exchange  for  them  came 
into  the  hands  of  the  receiver,  the  appellee 
should  be  denied  a  preference  as  to  them,  but 
that  his  rights  as  to  such  checks  should  be  on 
an  equality  with  the  general  creditors. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  John  L.  Pancoast. 

Action  by  J.  Weinberger  against  J.  A. 
Willoughby,  receiver,  and  others.  Judgment 
for  plaintiff,  and  defendant  receiver  brings  er- 
ror.   Modified. 

Flynn  &  Ames,  for  plaintiff  In  error.  Cot- 
teral  &  Horner,  for  defendant  In  error. 

BUBWELL,  J.  The  Capitol  National 
Bank  of  Guthrie  on  April  4,  1904,  was  in  a 
failing  condition,  which  was  known  to  the 
officers  of  the  bank.  The  appellee,  Wein- 
berger, at  11:50  a.  m.  on  that  date,  made  a 
deposit  with  the  bank  as  follows:  Curren- 
cy, $70;  silver,  $10;  sundry  checks  on  the 
Capitol  National  Bank,  $4C.S0;  sundry  checks 
drawn  on  other  banks  in  Guthrie,  $135.42. 
The  bank  closed  its  doors  at  2:30  p.  m.,  or 
two  and  a  half  hours  after  the  deposit  was 
made.  The  cash  on  band  in  the  bank  when 
It  closed  was  in  excess  of  the  cash  deposited 
during  the  day.  The  checks  on  the  other 
banks  in  Guthrie  deposited  by  appellee  were 
used  with  the  clearing  house  to  take  up  the 
checks  which  it  held  against  the  Capitol  Na- 
tional Bank,  but,  after  using  all  of  the  checks 
which  the  Capitol  National  Bank  held  on  the 
other  banks,  there  was  still  a  balance  due 
to  the  clearing  house,  which  was  settled  in 
another  way.    Weinberger,  after  the  receiver 
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for  the  bank  was  appointed,  commenced  this 
suit  for  a  preference  for  the  cash  and  checks 
on  other  banks  deposited  with  the  defunct 
bank,  it  being  conceded  by  him  that  he  is 
not  entitled  to  preference  for  the  checks  on 
the  Capitol  National  Bank.  Therefore  those 
checks,  amounting  to  $46.80,  are  eliminated 
from  our  consideration.  The  trial  court  ren- 
dered Judgment  for  Weinberger,  allowing  him 
a  preference  for  both  cash  and  for  checks 
on  other  banks,  from  which  the  receiver  ap- 
pealed; but,  in  BO  far  as  it  relates  to  the 
preference  for  the  cash  deposited,  the  judg- 
ment must  be  sustained.  The  evidence  es- 
tablishes that  the  total  cash  deposited  dur- 
ing the  entire  day  while  the  bank  was  open 
for  business  was  $12,857.39.  It  began  busi- 
ness in  the  morning  with  $54,126.02  in  cash 
in  its  vaults.  When  the  bank  closed  it  had 
on  hand  in  cash  $20,000.  The  cash  deposited 
during  the  day  was  mingled  with  the  other 
on  band,  but  under  the  better  rule  this  is 
immaterial.  The  cash  deposited  swelled  the 
assets  of  the  bank,  and  while,  in  theory  of 
law,  it  was  the  duty  of  Weinberger  to  trace 
his  own  money,  he  complied  with  this  rale 
by  showing  that  his  money  was  mingled 
with  the  other  cash  on  liand  of  the  bank 
by  the  bank's  officers  and  employes,  and  that 
the  entire  cash  deposits  for  the  day  were  less 
than  the  cash  on  hand  when  the  bank  closed 
its  doors.  Having  shown  this  state  of  facts, 
It  will  be  presumed  that  the  bank  used  its 
own  cash  during  the  last  day  it  transacted 
business,  and  retained  that  which,  under  the 
law,  It  had  no  right  to  use.  Of  course,  if  the 
evidence  had  shown  that  the  money  deposit- 
ed by  Weinberger  did  not  swell  the  assets  of 
the  bank,  but  was  in  fact  paid  out  by  It  in 
discharge  of  its  obligations,  the  rule  might, 
in  certain  circumstances,  be  different.  No 
such  question,  as  to  the  cash,  is  involved, 
and,  if  such  were  the  facts,  under  the  record 
as  presented  the  burden  was  upon  the  receiv- 
er to  show  it 

But,  while  the  appellee  was  entitled  to  a 
preference  for  the  cash  deposited,  such  pref- 
erence should  have  been  denied  as  to  the 
checks.  As  to  them  Weinberger  must  stand 
upon  an  equality  with  the  others  who  de- 
posited in  checks  and  drafts  during  the 
day  something  over  $59,000.  The  Weinberg- 
er checks  were  used  to  pay  an  existing  debt, 
but  they  did  not  swell  the  assets  of  the 
bank.  The  use  of  them  simply  transferred 
that  amount  of  the  bank's  Indebtedness  from 
the  clearing  house  to  the  appellee.  The  iden- 
tity of  the  checks  was  lost,  and  the  bank, 
at  the  time  its  doors  were  closed,  had  on 
hand  no  money  or  property  which  represent- 
ed them,  or  which  was  received  in  exchange 
for  them.  We  perceive  no  rule  of  law  or  of 
equity  which  entitles  the  appellee  to  be  paid 
on  this  part  of  his  deposit  ahead  of  any  oth- 
er person  or  bank  who  deposited  checks  the 
last  day  the  bank  did  business.  We  con- 
cede the  rule  to  be  that,  where  a  bank  ac- 
cepts checks  for  deposit  when  it  Is  in  a  fail- 


ing condition,  and  afterwards  fails,  the 
checks  may  be  followed  by  the  depositor, 
and  recovered,  unless  they  have  passed  into 
the  hands  of  innocent  parties;  or,  if  they 
have  been  changed  for  other  property,  it 
may  be  impressed  with  the  equities  of  the  de- 
positor. But,  as  stated  before,  the  Capitol 
National  Bank  did  not  receive  other  proper- 
ty in  lieu  of  the  checks  deposited.  It  used 
them  in  paying  its  debts,  and  the  appellee 
will  not  be  permitted  to  take  property,  or 
the  proceeds  from  it,  no  part  of  wliich  was 
received  in  exchange  for  the  checks.  The 
evidence  in  this  case  wholly  fails  to  disclose 
any  relation  t)etween  the  checks  deposited 
and  any  of  the  money  or  property  which 
went  into  the  hands  of  the  receiver,  and  as 
to  them  he  will  be  limited  to  an  unpreferred 
claim.  Lanterman  v.  Travous  et  al.  (111.) 
51  N.  E.  805;  City  Bank  of  H<n>kin8ville  v. 
Blackmore,  75  Fed.  771,  21  C.  C.  A.  514; 
Beard  v.  Independent  Dist.  of  Fella  City,  &S 
Fed.  375,  31  C.  C.  A.  562;  Westfall  v.  Mul- 
len, 58  Minn.  5,  59  N.  W.  633;  Sherwood  v. 
Mllford  State  Bank,  94  Mich.  78,  53  N.  W. 
923;  Perth  Amboy  Gaslight  Co.  v.  Middle- 
sex County  Bank,  60  N.  J.  Bq.  84.  45  Atl. 
704;  Freiberg  v.  Stoddard,  161  Pa.  259,  28 
Atl.  1111;  Midland  Nat.  Bank  v.  Brightwell, 
148  Mo.  358,  49  S.  W.  994,  71  Am.  St.  Bep. 
608.  Counsel  have  cited  the  case  of  St.  Louis 
&  San  Francisco  Railroad  Company  v.  Johns- 
ton, 133  U.  S.  506,  10  Sup.  Ct  390,  33  L. 
Ed.  683,  as  supporting  appellee's  contention. 
That  case  in  no  way  conflicts  with  the  rule 
enunciated  herein. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  lower  court  is  hereby  modified 
as  follows:  That  part  of  the  Judgment  au- 
thorizing a  preference  for  the  cash  deposited 
is  hereby  affirmed,  and  that  part  authorizing 
a  preference  for  the  checks  deposited  by  ap- 
pellee is  hereby  reversed.  Costs  taxed  to  ap- 
pellant All  of  the  Justices  concurring,  ex- 
cept PANCOAST,  J.,  who  tried  the  case  be- 
low, not  sitting,  and  BBAUCHAMP,  J.,  ab- 
sent 


GILJL  T.   NORTH  AMERICAN  TRANS- 
PORTATION &  TRADING  CO. 
(Supreme  Court  of  Washington.    Feb.  2a  190,').> 

SHIPPING— MABrriME   CONTRACTS— STATE 
COTTBTS. 

The  state  courts  have  jurisdiction  of  an 
action  based  on  a  maritime  contnust  to  be  per- 
formed on  the  high  seas. 

Appeal  from  Superior  Court  King  Ooimty; 
R.  B.  Albertson,  Judge. 

Action  by  W.  B.  Gill  against  North  Amer- 
ican Transportation  &  Trading  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bausman  &  Kelleher,  for  appellant. 

PER  CURIAM.  The  only  question  pre- 
sented on  this  appeal  relates  to  the  Jurisdic- 
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tloo  of  tb*  atate  courts  In  marltliae  cod- 
tracta.  Tbis  question  was  decided  adTerae- 
I7  to  tbe  appellant  in  Bansberry  r.  N.  A.  T. 
ft  T.  Co..  22  Wash.  476^  61  Pac.  154.  Wo 
are  now  asked  to  reconsider  and  orermlo 
that  case  upon  this  point  No  new  anthorl- 
ties  are  cited  and  no  reason  presented  which 
was  not  considered  on  tbat  appeal.  We  are 
satisfied  with  the  decision  therein  rendered. 
The  judgment  la  therefore  affirmed. 


(87  Wash.  269)  

HINCKIiET  St  aL  T.  OITT  OF  SEATTLB. 
(Supreme  Court  of  Washington.    Feb.  28, 190S.) 

MumoiPAi.  oouposATioiTa  — ncPBOTnama- 
AsaBssicxNTB— UBR— DuxATioR 
— uMrrATioRs. 
A  street  assessment  lien  is  subject  to  lim- 
itationa,  and  when  it  has  become  merged  In  a 
■  jn^ment  is  goyemed  hj  2  Ballinger's  Ann.  Codes 
ft  SL  I  Sl^,  limiting  the  lien  of  a  Judgment 
to  six  yeata  from  the  date  of  its  entry. 

[Ed.  Note. — For  cases  in  point,  see  ti^  86^ 
Cent  Dig.  Municipal  Corporations,  i  1281] 

Ai)peal  from  Superior  Court,  Ellng  Coun- 
ty; Boyd  J.  Tallman,  Judge. 

Action  by  T.  D.  Hinckley  and  others 
against  the  dty  of  Seattle.  From  a  Judg- 
ment dismissing  the  action,  plalntiffa  appeal. 
Beversed. 

Vted  H.  Peterson,  for  appeilantu 

HADLHT,  J.  Thla  la  an  action  to  remoTO 
the  cloud  of  a  Judgment  taken  to  foreclose 
a  street  assessment  lien.  The  dty  of  Seat- 
tle recovered  the  Judgment  Septembw  7, 
1887.  This  suit  waa  commenced  October  17, 
1908.  The  complaint  avera  that  more  than 
aiz  yeara  have  elapsed  since  the  entry  of 
the  Judgment,  which  remains  unsatlsfled, 
and  has  not  been  revived;  that  no  execution 
baa  been  Issued  thereon,  and  that  it  has 
ceased  to  be  a  lien  upon  tbe  real  eatate  In 
question.  The  dty  demurred  generally  to 
the  complaint,  on  the  gronnd  that  It  does  not 
state  anffldent  facta  to  conatitute  a  cauae  of 
action.  The  demurrer  waa  sustained.  The 
plaintlfls  declined  to  further  plead,  and  Judg- 
ment was  entered  diamlssing  tiie  action. 
The  plaintiffs  have  appealed. 

The  aole  question  is,  can  the  lien  of  a 
judgment  entered  In  a  street  assessment 
foreclosure  be  enforced  after  such  lapse  of 
time  aa  deatroya  ordinary  Judgment  liens  T 
Appellants  insist  that  the  lien  of  such  a 
judgment  Is  subject  to  the  same  limitation 
aa  that  of  an  ordinary  Judgment  This  court 
has  held  that  a  Judgment  becomes  inopera- 
tive for  any  purpose  after  tbe  expiration  of 
the  period  prescribed  by  atatute  for  the  dn- 
fation  of  its  lien.  Brier  y.  Traders'  Nat 
Bank,  24  Wash.  <I95,  64  Pac.  8S1;  Packwood 
T.  Brigga,  2K  Wash.  S30,  66  Pac.  846;  Hardin 
T.  Day,  29  Wash.  664,  70  Pac.  118.  The 
judgment  involved  in  the  caae  at  bar  was 
entered  after  the  act  of  1897  took  effect 
Soctions  6149,  6156^  2  BaUlnger's  Ann.  Codes 


ft  St  If  it  Is  subject  to  tba  nde  of  tbe 
above-dted  cases,  then  the  duration  of  its 
lien  waa  atx  yeara,  and  tbat  period  expired 
September  7, 1908.  Section  6149,  supra.  The 
respondent  dty  baa  filed  no  brief,  but  from 
appeilanta'  brief  we  apprehend  tliat  reapond- 
enf  a  counael  urged  the  view  in  the  lower 
court  that  tbe  lien  of  a  street  assessment  is 
perpetual  until  the  amount  thereof  la  paid, 
aa  thla  court  baa  held  the  general  tax  Uen 
to  be.  We  cannot  concur  In  auch  view. 
The  general  tax  Uen  was  held  to  be  perpet- 
nal  for  the  reason  that  our  revenue  law  de- 
clarea  that  the  Hen  shall  continue  until  the 
taxes  are  paid.  We  are  not  advised  of  the 
existence  of  any  such  statute  relating  to 
street  assessment  liens.  The  application  of 
the  statute  of  limitations  to  tbe  enforcement 
of  assessment  liens  has  been  repeatedly  re- 
cognized by  thla  court  Spokane  v.  Stevens, 
12  Wash.  667,  42  Pac.  123;  BaUarl  r.  Weet 
Coast  Improvement  Co..  16  Waah.  672,  46 
Pac.  1055;  Seattie  v.  D«  Woife^  17  Waah. 
849,  49  Pac.  663;  Fogg  T.  Hoqnlam,  28  Wash. 
840,  68  Pac.  234.  Therefore  the  street  as- 
sessment lien  Is  not  like  that  of  tbe  general 
tax,  but  Is  subject  to  the  statute  of  limita- 
tions, and  when  the  lien  haa  become  merged 
In  a  Judgment  we  know  of  no  reason  why  it 
shall  not  be  governed  by  the  mlea  which 
apply  to  other  Judgment  liens.  Such  was 
the  effect  of  the  decision  in  Dorland  t.  Smith 
(Cal.)  28  Pac  81Z 

For  these  reasona  the  judgment  to  teveis- 
ed,  and  the  cauae  remanded,  with  Instruo- 
tlons  to  the  lower  court  to  overrule  the  do- 
murrer. 

MOUNT,  O.  J.,  and  FULLBBTON  and 
DUNBAB,  JJn  concur. 


(S7  Wtah.  171) 
STATE  ex  rd.  PENDEROAST,  Proa.  Atty^  ▼. 
FULTON. 

(Supreme  Court  of  Washington.    Feb.  28, 1905.) 

OOUnmS  — OmOEBS— COURTT  ooioossioiikis 
— IXLLIRO  VACAROIBS. 

A  commissioner  is  a  eonntj  officer  within 
the  meaning  of  Const  art  11.  |  6,  providing 
that  the  board  of  county  commissioners  in  each 
county  shall  fill  all  vacandes  in  conntypffices, 
and  BalUnger's  Ann.  Codes  ft  St  I  S27.  pro- 
viding that  when  a  vacancy  occurs  in  the  board 
of  county  commissioners  the  remaining  com- 
missioners and  the  judge  of  the  superior  court 
of  the  county  shall  appoint  some  qualified  elect- 
or to  fill  the  vacancy,  la  therefore  unconstitu- 
tional and  void. 

[Ed.  NotSb — For  cases  in  point  sea  v«ri.  18, 
Cent  Dig.  Counties,  H  4S-6aT 

Appeal  ftom  Superior  Court,  Okanogan 
County;  William  C.  Brown,  Judge. 

Action  by  the  state,  on  the  relation  of  B. 
K.  Pendergast  prosecuting  attorney,  etc., 
against  Will  N.  Fulton.  From  a  Judgment 
of  dismissal,  relator  appeala.    Affirmed. 

B.  K.  Pendergast  for  appdlant  A.  W. 
Barry  and  A.  J.  Laughon,  for  respondent 
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CROW,  3.  In  this  action  the  prosecuting 
attorney  of  Okanogran  county  filed  an  Infor- 
mation in  quo  warranto  for  the  pnrpose  of 
ousting  the  respondent.  Will  N.  Fulton,  from 
the  oflBce  of  commissioner  of  said  county.  It 
Is  alleged  that  one  A.  George  Wehe  had  been 
elected  to  said  office,  but  afterwards  resigned, 
thereby  creating  a  vacancy.  Thereupon  the 
two  remaining  commissioners  at  an  adjourn- 
ed meeting  of  the  board  elected  the  respond- 
ent to  fill  said  vacancy,  and  said  respondent 
Immediately  qualified  and  entered  into  pos- 
session of  the  office.  The  contention  of  rela- 
tor, as  set  forth  in  the  information,  is  that 
before  the  two  remaining  county  commission- 
ers proceeded  to  fill  said  vacancy  they  should 
have  notified  the  superior  Judge  for  Okano- 
gan county,  Wash.,  to  act  with  them  under 
the  provisions  of  section  327,  Balllnger's  Ann. 
Codes  &  St  It  is  alleged  that  no  notice  of 
the  meeting  held  to  elect  a  commissioner  was 
given  to  said  superior  judge,  that  said  Judge 
took  no  part  in  said  meeting,  and  that  the 
election  held  by  the  two  commissioners  was 
therefore  void.  A  demurrer  to  the  informa- 
tion was  sustained.  The  relator  declined  to 
plead  further,  a  Judgment  of  dismissal  was 
enteretl,  and  this  appeal  was  taken. 

Section  327,  Balllnger's  Ann.  Codes  &  St., 
reads  as  follows:  "Whenever  a  vacancy  oc- 
curs in  a  board  of  county  commissioners  In 
any  county  In  this  state,  either  by  death,  res- 
ignation, failure  to  qualify  or  otherwise,  then 
at  the  first  regular  meeting  of  the  board  of 
county  commissioners  thereafter,  the  re- 
maining county  commissioners  and  the  judge 
of  the  superior  court  of  the  county  shall  ap- 
point some  qualified  elector  to  fill  the  vacan- 
cy: provided,  that  in  any  county  In  which 
there  shall  be  more  than  one  Judge  of  the  su- 
perior court,  the  eldest  thereof  shall  perform 
the  duties  herein  required."  Section  346, 
Balllnger's  Ann.  Codes  &  St.,  provides  that 
when  a  vacancy  occurs  in  any  county  office 
the  commissioners  of  the  county  in  which 
such  vacancy  occurs  shall  appoint  a  suitable 
elector  of  the  proiwr  county  to  fill  such  va- 
cancy. Section  6  of  article  11  of  the  Consti- 
tution of  this  state  reads  as  follows:  "The 
board  of  county  commissioners  In  each  coun- 
ty shall  fill  all  vacancies  occurring  In  any 
county,  township,  precinct,  or  road  district 
office  of  such  county  by  appointment,  and  of- 
ficers thus  appointed  shall  hold  office  till  the 
next  general  election,  and  until  their  succes- 
sors are  elected  and  qualified."  Respondent 
contends  that  the  requirement  of  section  327, 
Balllnger's  Ann.  Codes  &  St,  whereby  It  Is 
provided  that  the  Judge  of  the  superior  court 
shall  act  with  the  county  commissioners  in 
apiKtinting  a  person  to  fill  a  vacancy  on  the 
board  of  county  commissioners,  is  in  viola- 
tion of  said  section  6  of  article  11,  and  there- 
fore unconstitutional  and  void.  We  think 
this  contention  is  correct  and  should  be  sus- 
tained. There  Is  no  question  but  that  a 
commissioner  is  a  county  officer,  and  that  un- 
der the  provision  of  said  section  6,  art  11, 


the  remaining  members  of  the  board  of  coun- 
ty commissioners  have  full  authority  to  ap- 
point a  suitable  person  to  fill  any  vacancy 
on  the  board,  and  that  such  authority  is  also 
granted  by  section  346,  Balllnger's  Ann. 
Codes  &  St,  above  mentioned.  State  ex  rel. 
McMartln  v.  Whitney,  0  Wash.  377,  37  Pac 
473. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 

MOUNT,  C.  J.,  and  ROOT,  RUDKIN,  and 
DUNBAR,  JJ.,  concur. 


SEATTLE  LAND  &  IMPROVEMENT  CO.  v. 
CITY  OP  SEATTLE  et  aL 

(Supreme  Court  of  Washington.    Feb.  28. 1905.) 

MCNICIPAI,    COXFORATtONB— PUBUC    PBOPEHTT 
— DIVEBTinO  USB — INJUNCTION. 

Where  a  city,  by  condemnation,  has  ac- 
quired the  legal  title  in  fee  to  certain  property, 
paying  therefor  from  the  general  fund,  with  the 
mtention  specified  in  the  ordinance  authorizing 
its  taking  of  using  it  as  a  park,  abntting  proiv 
erty  owners  cannot  enjoin  it  from  diverting  its 
use  to  another  purpose,  required  by  the  needs 
of  the  city. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Bill  by  the  Seattle  Land  &  Improvement 
Company  against  the  city  of  Seattle  and  oth- 
ers. From  a  Judgment  dismissing  the  suit, 
complainant  appeals.    Affirmed. 

Byers  &  Byers,  for  api>ellant  Mitchell 
Gilliam,  for  respondents. 

ROOT,  J.  Appellant  brought  this  action 
to  enjoin  the  respondents  from  diverting  the 
use  of  certain  land  to  another  pnrpose  than 
that  for  which  it  is  claimed  said  land  was 
acquired  by  the  city.  The  material  facts 
are  about  these:  The  city  duly  enacted  an 
ordinance  with  the  following  title:  "An  or- 
dinance providing  for  the  condemnation  and 
appropriation  of  certain  real  estate  for  the 
purpose  of  the  construction  of  retaining 
walls  and  slopes  thereon,  and  draining,  bulk- 
heading,  piling,  surfacing,  terracing,  and 
otherwise  improving  the  same,  in  order  to 
protect  certain  streets,  alleys  and  highways 
in  the  city  of  Seattle,  and  to  prevent  the 
same  from  being  obstructed,  and  to  use  said 
property,  after  it  is  so  improved,  for  a  public 
park."  Pursuant  to  this  ordinance,  the  city 
condemned  the  land  in  question  by  appro- 
priate proceedings  in  court.  Thereafter,  in- 
stead of  using  said  premises  for  a  public 
park,  the  city  authorities  decided  to  erect 
thereupon  an  "In-town  terminal  substation," 
to  be  used  in  connection  with  the  city's  light- 
ing plant,  which  use.  It  Is  alleged,  would  be 
Inconsistent  with  the  enjoyment  of  said  lands 
as  a  public  park,  and  In  fact  would  prevent 
them  from  being  used  as  such.  The  com- 
plaint alleges  that  appellant  purchased  prop- 
erty directly  opposite  tiiis  proposed   park, 
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•which  It  would  not  have  purchased,  had  It 
not  been  for  the  public  declaration  In  said 
ordinance  that  the  taking  of  such  property 
was  for  the  purposes  of  a  public  park.  Be- 
spondents  demurred  to  appellant's  complaint, 
and  the  demurrer  was  sustained.  Appellant 
elected  to  stand  upon  Its  complaint,  where- 
upon the  trial  court  made  and  entered  a 
Judgment  of  dismissal.  Appeal  is  taken  from 
said  Judgment. 

Appellant  contends  that.  Inasmuch  as  the 
city  stated  In  said  ordinance  that  the  con- 
demnation and  taking  of  said  property  was 
with  the  intention  of  using  it  ultimately  as 
a  public  park,  said  city  has  no  right  to  use 
It  for  other  purposes;  at  least,  not  for  eco- 
nomic purposes  that  would  prevent  Its  use 
and  enjoyment  as  a  public  park.  The  or- 
dinance contains  no  provision  for  the  crea- 
tion of  an  assessment  district  to  bear  the 
expense  of  acquiring  said  property,  or  for 
the  payment  of  the  same  by  means  of  an 
assessment  upon  property  which  would  be 
specially  benefited  by  the  creation  of  a  park 
out  of  the  lands  thus  acquired.  It  will  thus 
appear  that  the  payment  for  said  land  so 
taken  must  be  from  the  general  fund  of  the 
city.  Cities  of  the  first  class  have  power  "to 
acquire  by  purchase  or  otherwise  such  lands 
and  other  property  as  may  be  necessary  for 
any  of  the  corporate  uses  provided  for  by 
its  charter,  and  to  dispose  of  any  such  prop- 
;>rty  ns  the  interest  of  the  corporation  may 
from  time  to  time  require."  Such  cities  are 
also  given  power  to  "lay  out,  establish,  open, 
alter,  widen,  extend,  grade,  pave,  plank,  es- 
tablish grades,  or  otherwise  improve  the 
.streets,  alleys,  avenues,  sidewalks,  wharves, 
parks  and  other  public  grounds,  and  to  regu- 
late and  control  the  use  thereof  and  lo  va- 
cate the  same."  It  is  doubtless  the  law 
that,  where  a  person  dedicates  or  donates  to 
a  city  a  tract  of  land,  with  a  restriction  upon 
Its  use — as,  for  instance,  where  It  is  so  dedi- 
cated or  donated  solely  for  a  park  or  a  public 
street — the  city  can  not  legally  divert  the  use 
of  Buch  property  to  uses  and  purposes  In- 
consistent with  the  purpose  of  such  grant; 
and,  in  cases  where  a  city  has  acquired  prop- 
erty for  the  purpose  of  a  public  park,  and 
the  payment  thereof  Is  made  by  means  of 
special  assessments  levied  upon  neighboring 
property  specially  benefited  by  reason  of  the 
acquiring  and  using  of  said  property  for 
such  purposes,  that  the  owners  of  said  prop- 
erty thus  specially  assessed  may,  in  a  proper 
case,  prevent  such  property  from  being  used 
In  a  manner  that  would  destroy  Its  use  and 
enjoyment  for  the  purposes  for  which  it  was 
acquired.  But  where  property  is  taken  and 
paid  for  from  the  general  fund,  with  the  In- 
tention of  using  It  for  a  certain  purpose  speci- 
fied In  the  ordinance  authorizing  the  taking, 
as  was  done  In  Oils  case,  the  city  doubtless 
has  the  authority  to  change  said  contem- 
plated use  to  another  and  entirely  different 
use  whensoever  the  needs  and  requirements 


of  the  city  suggest  In  2  Dillon,  Mnn.  Corp. 
(4th  Ed.)  par.  651,  the  author  says:  "As  be- 
tween the  municipality  and  the  general  pub- 
lic, the  legislative  power  is,  in  the  absence  of 
special  constitutional  restrictions,  supreme, 
and  80  it  is  in  all  cases  where  there  are  no 
private  rights  involved.  If  the  municipal 
corporation  holds  the  full  title  to  the  grant 
for  public  uses,  without  restriction,  the  Legis- 
lature may  doubtless  direct  and  regulate  the 
purposes  for  which  the  public  may  use  It. 
*  *  *  In  the  absence  of  any  restriction 
by  contract  or  special  restriction  in  the  Con- 
stitution, the  power  of  the  Legislature  over 
the  use  of  public  property — that  is,  Its  pow- 
er to  modify  and  regulate  such  uses — is  un- 
disputed, and,  so  far  as  the  public  or  mu- 
nicipality is  concerned,  It  is  perhaps  quite 
unlimited."  In  City  of  Brooklyn  v.  Cope- 
land,  106  N.  Y.  486,  13  N.  E.  451,  it  was  held 
that  the  Legislature  could  relieve  the  city  of 
the  restriction,  and  authorize  it  to  sell  and 
convey  property  theretofore  taken  for  park 
purposes.  Lewis,  Eminent  Domain,  §  586, 
says:  "Where  a  fee  simple  is  taken,  the 
weight  of  authority  is  that  there  is  no  re- 
version; but,  when  the  particular  use  ceases, 
the  property  may,  by  authority  of  the  state, 
be  disposed  of  for  either  public  or  private 
uses."  In  Jones  y.  Currle  et  al.,  84  La.  Ann. 
1083,  the  Supreme  Court  of  Louisiana  said: 
"The  doctrine  was  early  declared  by  this 
court  that  a  municipal  corporation  may  alien- 
ate or  change  the  use  and  destination  of  pub- 
lic places  with  the  consent  and  by  the  au- 
thorization of  the  sovereign  power  first  ob- 
tained, whenever  the  public  interest  may  re- 
quire it"  An  examination  of  the  authorities 
cited  by  the  respective  parties  hereto,  and 
such  others  as  we  have  been  able  to  ex- 
amine, shows  that  a  clear  distinctlogi  Is  ob- 
served between  those  cases  where  the  fee 
of  the  property  is  acquired  (by  purchase, 
condemnation,  or  otherwise),  and  those  cases 
wherein  the  city  obtains  merely  an  ease- 
ment; also  between  cases  where  the  full  pur- 
chase price  is  paid  by  the  city  from  its  gen- 
eral fund,  and  those  cases  where  the  property 
is  dedicated  or  donated  for  some  specific 
public  use,  or  conveyed  with  some  restric- 
tion, or  where  payment  is  provided  by  assess- 
ment upon  neighboring  property  specially 
benefited  by  the  contemplated  use.  In  the 
case  at  bar  the  city  acquired  the  full  and 
complete  legal  title  in  fee  to  this  property, 
without  restriction  of  any  kind,  and  paid,  so 
far  as  the  record  shows,  the  full  value  there- 
for from  the  general  fund.  It  was  not  a 
dedication  or  donation  or  a  conveyance  to 
the  city  with  any  limitations  or  restrictions. 
The  city  having  thus  acquired  the  property, 
and,  in  its  wisdom,  decided  thereafter  that 
the  contemplated  use  should  be  changed,  and 
that  its  welfare  and  necessities  required  a 
use  for  economic  purposes,  we  are  unable  to 
find  any  authority  authorizing  the  appellant 
to  interfere  with  the  respondents'  actions  In 
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this  direction.  Brooklyn  Park  Com'rs  ▼. 
Armstrong,  45  N.  X.  234,  6  Am.  Bep.  70; 
Curran  v.  Louisville,  83  Ky.  628. 

The  Judgment  of  the  lower  court  l8  af- 
firmed. 

MOUNT,    C.   J.,    and   BUDKIN,    CROW, 
and  DUNBAB,  JJ.,  concur. 


BOCHFORD  V.  DOTY  et  al. 
(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

ASSIGNMENT  FOB  BENEFIT  OF  CREDIT0B8— RE- 
MOVAL OF  ASSIGNEE— APPOINTMENT  OF  SUC- 
CESSOR— ^ACTION  BY  ASSIGNEE  AGAINST  PRED- 
ECESSOR—DEFENSES. 

1.  Where  the  court  ordered  an  assignee  for 
the  benefit  of  creditors  to  sue  a  former  assignee 
to  recover  for  property  converted  by  him,  a 
cross-complaint  by  the  surety  on  the  bond  of 
the  former  assignee  seeking  to  have  the  order 
of  the  court  set  aside  was  of  no  merit,  the 
order  not  being  a  bar  to  any  defense  to  the 
action. 

2.  Prior  to  an  assignment  for  the  benefit  of 
creditors,  an  attachment  had  been  levied  on  the 
assignor's  property,  and  the  assignee  took  the 
attached  property  under  a  bond,  sold  it,  and,  the 
attachment  being  held  superior  to  his  rights. 
paid  the  judgment  obtained  in  the  action,  the 
amount  of  it  exceeding  what  he  received  for  the 
property.  Held,  that  the  assignee  was  not  obli- 
gated to  account  to  creditors  of  the  assignor  for 
any  of  the  property. 

3.  Though  an  order  discharging  an  assignee 
for  the  benefit  of  creditors  was  obtained  by 
fraud.  It  protected  him  in  an  action  for  con- 
version against  him  by  his  successor. 

Appeal  from  Superior  Court,  Stevens 
County;  William  E.  Blcbardson,  Judge. 

Action  by  J.  A.  Rochford,  as  assignee  of 
C.  H.  Williams,  doing  business  as  the  Co- 
lumbia Hardware  Company,  against  Morton 
Doty  and  another.  From  a  Judgment  In  fa- 
vor of  plaintifC,  defendants  appeal.  Revers- 
ed. 

Dawson  &  Hnneke,  for  appellants.  O.  C. 
Moore  and  Cullen  &  Dudley,  for  respondent 

FULL.ERTON,  J.  In  bis  complaint  the 
respondent  alleged:  That  on  the  6th  day  of 
August,  1898,  one  C.  H.  Williams,  who  was 
then  doing  business  at  Northport,  In  this 
state,  under  the  name  and  style  of  the  Co- 
lumbia Hardware  Company,  made  a  general 
assignment  for  the  benefit  of  all  his  credit- 
ors, naming  the  appellant  Morton  Doty  as 
bis  assignee.  That  thereafter  Doty  filed  bis 
oath  and  bond  as  required  by  law,  took  pos- 
session of  all  of  the  property  and  assets  of 
Williams,  and  made  and  filed  an  Inventory 
of  such  property  and  assets,  showing  the 
^me  to  be  of  the  value  of  $2,071.11,  and  re- 
ceived and  took  into  his  possession  all  of 
such  proi)erty.  That  thereafter  Doty  made 
and  filed  In  court  a  purported  showing  and 
report  of  bis  acts  and  doings  as  such  as- 
signee, which  report  the  court  disallowed, 
and  refused  to  approve.  That  thereafter, 
on  .Tune  25.  1000,  after  proper  proceedings 
bad.  an  order  was  made  and  entered  in  the 
court  before  whom  the  insolvency  proceed- 


ings were  pending  removing  Doty  as  such 
assignee,  appointing  the  respondent  in  bis 
stead,  and  directing  Doty  to  account  to  the 
respondent  for  all  property  received  by  him 
belonging  to  the  trust  estate.  That  tbere- 
after  Doty  pretended  to  comply  with  sucb 
order,  and  did  file  a  pretended  report  of 
bis  doings  as  assignee,  which  report  tbe 
court  found  to  be  false  and  Incomplete,  and 
refused  to  approve,  ordering  blm  to  file  a 
further  and  true  account  of  his  doings  as 
such  assignee,  which  order  also  he  neglect- 
ed and  refused  to  comply  with.  That  on  tbe 
22d  day  of  July,  1901,  the  court  made  an 
order  directing  Doty  to  appear  in  person 
before  tbe  court  commissioner  on  tbe  2Ctb 
of  August,  1901,  then  and  there  to  be  exam- 
ined and  give  testimony  concerning  bis  acts 
and  doings  pertaining  to  his  trust,  which  or- 
der was  regularly  served  upon  bim  within 
tbe  state  of  Washington,  aa  required  by  law ; 
but  that  Doty  failed  and  neglected  to  appear 
at  tbe  time  and  place  designated,  or  other- 
wise comply  wltb  the  directions  of  tbe  court. 
That  the  court  commissioner  thereupon  en- 
tered a  default  against  him,  and  proceeded 
to  bear  testimony  concerning  the  property 
in  bis  hands.  That  at  sucb  hearing  the  com- 
missioner found  that  the  property  committed 
to  Ills  care  was  of  tbe  value  of  $2,071.11. 
that  be  bad  converted  the  same  to  his  own 
use,  and  thereupon  directed  tbe  respondent 
to  bring  an  action  against  Doty  and  bis 
bondsmen  to  recover  tbe  amount  so  found 
to  be  due.  It  was  also  alleged  generally  that 
Doty  had  failed,  neglected,  and  refused  to 
account  for  any  of  the  property  so  received 
by  blm,  and  that  tbe  same  was  of  tbe  value 
named  in  his  inventory  thereof,  namely,  $2,- 
071.11.  The  prayer  was  for  Judgment  in 
that  sum  against  Doty  and  the  bondsman, 
being  his  co-appellant  in  this  action. 

Tbe  appellant  tbe  Fidelity  &  Deposit  Com- 
pany appeared  and  filed  a  general  demurrer 
to  tbe  complaint,  which  the  trial  court  over- 
ruled. It  thereupon  answered,  denying  gen- 
erally tbe  various  allegations  of  the  com- 
plaint not  matters  of  record,  and  as  to  cer- 
tain of  these  it  denied  tbelr  legal  effect 
averring  that  tbe  orders  of  court  were  mad& 
ex  parte,  and  without  notice  to  Doty.  It 
also,  by  way  of  an  aflSrmative  defense,  al- 
leged, in  substance,  that  prior  to  tbe  making 
of  the  assignment  an  attachment  bad  been 
sued  out  of  the  superior  court  of  the  county 
of  Spokane  in  an  action  in  which  the  Mar- 
shall-Wells Hardware  Company  was  plain- 
tiff and  tbe  assignor  of  Doty  was  defendant, 
which  was  levied  by  the  sheriff  of  Stevens 
county  on  the  stock  of  hardware  owned  by 
the  assignee  and  assigned  by  him  to  Doty, 
and  that  said  sheriff  held  tbe  property  under 
and  by  virtue  of  tbe  writ  at  the  time  Doty 
received  the  deed  of  assignment  and  gave 
bond  as  mentioned  in  tbe  complaint;  tbat 
after  receiving  the  deed  of  assignment.  Doty 
made  affidavit  pursuant  to  statute,  claiming 
to  be  entitled  to  tbe  property,  aud  gave  bond 
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In  the  sum  of  $2,000  to  the  sberiff,  and  took 
the  property  from  the  sherlflTs  possession; 
that  thereafter  Doty  sold  the  goods,  and  re- 
ceived therefor  the  sum  of  $626.25;  that 
thereafter  judgment  in  that  action  went 
against  the  principal  debtor,  in  which  Judg- 
ment the  attachment  lien  was  adjudged  to 
be  a  superior  lien  to  any  claim  Doty  had 
therein  by  virtue  of  the  deed  of  assignment; 
and  that  Doty  was  thereupon  compelled  to 
pay  the  Judgment,  which  amounted  to  $896.- 
74.  It  then  alleged  that  Doty,  on  or  about 
the  20th  day  of  May,  1809,  made  and  filed 
in  the  court  in  which  the  assignment  pro- 
ceedings were  pending  a  final  report  of  his 
acts  and  doings  as  such  assignee,  which  re- 
port came  on  regularly  for  hearing  on  June 
20,  1899,  when  the  same  was  duly  approved, 
ratified,  and  confirmed  by  the  court,  and 
Doty  discharged  as  such  assignee,  and  the 
answering  defendant  discharged  from  fur- 
ther liability  as  surety  on  his  bond.  The 
appellant  also  filed  In  connection  with  its  an- 
swer a  cross-complaint  in  which  It  asked  to 
have  the  order  of  the  court  on  which  this 
action  Is  founded  set  aside  and  held  for 
naught,  because,  as  it  alleges,  the  same  was 
made  without  notice  to  Doty,  or  service  up- 
on him  of  process  of  any  kind  whatsoever. 
A«  a  part  of  this  answer  It  repeated  its  al- 
legations to  the  effect  that  the  property  of 
the  estate  had  been  taken  from  Doty  by 
virtue  of  the  writ  of  attachment  levied 
thereon  prior  to  the  execution  of  the  deed 
of  assignment,  and  that  Doty  had  filed  his 
final  account  with  the  estate  In  1899,  which 
had  been  settled  and  allowed  and  an  order 
entered  discharging  him  as  such  assignee 
and  exonerating  his  bondsman. 

The  appellant  Doty  also  appeared  and  an- 
swered the  complaint,  his  answer  In  sub- 
stance being  the  same  as  that  of  his  code- 
fendant  Just  noticed. 

The  respondent  moved  against  these  an- 
swers, and  the  court  struck  therefrom, 
among  other  minor  matters,  the  allegations 
with  reference  to  the  levy  and  the  order  of 
discharge,  In  both  the  answers  and  the  cross- 
complaints.  Demurrers  were  thereupon  in- 
terposed to  the  cross-complaints,  which  the 
oouii:  sustained.  Thereupon  the  appellants 
refused  to  plead  further,  and  elected  to 
stand  upon  their  answers,  when  Judgment 
was  entered  against  them  for  the  sum  de- 
manded In  the  complaint. 

VVliile  the  arguments  of  counsel  have  tak- 
en a  wide  range,  and  somewhat  extended 
briefs  have  been  filed  ou  the  questions 
thought  to  be  involved.  It  seems  to  us  that 
the  actual  qxiestlons  presented  are  simple, 
and  not  dlfllcult  of  solution.  We  think  the 
motions  to  strike  and  the  demurrers  in  so 
far  as  they  were  directed  to  the  cross-com- 
plaints were  properly  sustained.  There  la 
nothing  In  the  complaint  which  calls  for  the 
remedy  therein  demanded.    The  court's  or- 


der directing  this  action  to  be  begun,  If  its 
legal  effect  la  correctly  set  out  In  the  com- 
plaint, la  In  no  sense  a  final  order  or  Judg- 
ment binding  the  appellants  In  any  manner. 
It  was  nothing  more  than  an  order  of  the 
court  commanding  Its  receiver  to  begin  an 
action  to  recover  a  Judgment  for  supposed 
delinquencies  on  the  part  of  a  former  receiv- 
er. It  was  not  In  Itself  a  Judgment  This 
being  true,  it  could  not  be  a  bar  to  any 
defense  the  appellants  had  to  the  action,  and 
hence  there  was  no  necessity  for  Its  vaca- 
tion. 

On  the  other  band,  we  think  the  court  en 
ed  in  striking  from  the  answers  proper  and 
in  entering  a  Judgment  on  the  pleadings. 
These  answers  presented  a  complete  defense 
to  the  action.  If  It  be  true  that  the  property 
of  the  insolvent's  estate  had  been  attached 
in  an  action  brought  against  the  Insolvent 
prior  to  the  making  of  the  deed  of  assign- 
ment, and  the  attachment  lien  was  after- 
wards adjudged  valid  and  superior  to  any 
right  acquired  therein  by  the  appellant  Doty 
by  virtue  of  the  deed  of  assignment,  then 
Doty  Is  not  obligated  to  account  to  the  oth- 
er creditors  of  the  assignors  for  any  of  the 
property  required  to  be  taken  in  satisfaction 
of  that  lien,  even  though  he  did  take  the 
property  and  substitute  his  own  bond  in  its 
stead.  His  purpose  waa  to  protect  the  es- 
tate, and  it  would  be  the  grossest  injustice 
to  hold  that  his  endeavor  to  do  bo  made  the 
obligation  his  own.  An  assignment  is  an  eq- 
uitable proceeding,  and  the  assigrnee  should 
be  upheld  in  all  of  liis  actions  Intended  for 
the  benefit  of  the  estate,  and  which  does 
not  result  in  injury  thereto.  This  part  of 
the  answer,  therefore,  is  a  good  defense 
against  so  much  of  the  property  of  the  es- 
tate as  was  taken  In  satisfaction  of  the 
Judgment  in  the  action  out  of  which  the 
attachment  was  issued. 

The  plea  of  the  order  of  discharge  is  a 
complete  defense  to  the  entire  action.  If  It 
be  true  that  the  assignee  filed  bis  final  ac- 
count as  such,  that  a  hearing  waa  had  there- 
on after  reasonable  notice,  and  that  an  order 
settling  and  allowing  the  accotmt,  dischar- 
ging the  assignee,  and  exonerating  his  bonds- 
man was  entered,  the  order  la  a  bar  to  any 
further  proceedings  so  long  as  It  stands  on 
the  record  not  vacated  or  reversed.  If  It 
was  entered  In  fraud,  those  affected  by  it 
must  attack  It  directly,  and  set  it  aside  for 
that  reason,  before  they  can  ask  for  a  new 
accounting.  They  cannot  attack  the  order 
collaterally. 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  instructions 
to  reinstate  the  case,  overrule  the  motion  to 
strike  from  the  answers,  and  proceed  regu- 
larly with  the  hearing  of  the  cause. 

MOUNT,  C.  J.,  and  HADLEHT  and  DUN- 
BAR, JJ.,  concur. 
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DAVIS  et  al.  t.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

MUNICIPAL  C0KP0BATI0N8  —  DEFECTIVE  SIDE- 
WALKS —  INJUME8  —  ACTIONS  BY  WIFE  — 
AMENDMENT— PASTIES — CLAIMS-^OINDEB  OF 
HUSBAND. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  i  49.')3, 

allowing  the  court  to  amend  any  pleading  by 
adding  parties,  no  abuse  of  discretion  is  shown 
in  iwrmitting  a  married  woman,  suing  in  her 
own  name  for  personal  injuries,  to  amend  by 
adding  the  name  of  her  husband  in  the  progress 
of  the  trial ;  no  material  change  being  made  in 
the  cause  of  action  or  in  the  defense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parties,  §§  80,  81.] 

Z  Under  Seattle  City  Charter,  art  4.  S  29, 
requiring  all  claims  for  damages  to  be  present- 
ed to  the  council,  and  declaring  that  no  action 
shall  be  maintained  against  the  city  for  any 
claim  for  damages  until  it  has  been  presented,  a 
claim  presented  by  a  wife  alone  for  personal 
injuries,  which  has  been  rejected  by  the  city 
council,  without  question  as  to  its  regularity  or 
sufficiency,  or  as  to  the  person  by  whom  it  was 
signed,  is  sufficient  to  enable  her  husband  and 
herself  to  jointly  prosecute  the  action. 

FuUerton  and  Rudkin,  JJ.,  dissenting. 

Appeal  from  Superlo.-  Court,  King  County ; 
George  E.  Morris,  Judge. 

Action  by  Alice  J.  Davis  and  B.  W.  Davla 
against  the  city  of  Seattle.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Mitchell  Ollllam  and  Hugh  A.  Talt,  for 
appellant.  Root,  Palmer  &  Brown,  for  re- 
spondents. 

CROW,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
the  respondent  Alice  J.  Davis  in  falling  on 
a  defective  sidewalk  on  one  of  the  public 
streets  In  the  city  of  Seattle.  The  action  was 
originally  commenced  by  Alice  J.  Davis 
alone,  her  husband  not  being  Joined  as  a  par- 
ty. Trial  was  had  by  the  court,  a  Jury  be- 
ing waived.  It  did  not  appear  on  the  face 
of  the  original  complaint  that  respondent 
Alice  J.  Da>is  was  a  married  woman,  and 
no  question  of  any  defect  of  parties  was  rais- 
ed by  demurrer  or  answer,  or  in  any  man- 
ner prior  to  the  trial.  Upon  the  trial,  how- 
ever, tlie  evidence  disclosed  the  fact  that  re- 
spondent Alice  J.  Davis,  at  the  time  of  the 
lujury,  at  the  time  of  filing  her  claim  with 
tile  city  for  damages,  and  at  the  time  of  tri- 
al, was  a  married  woman  living  with  her 
husband,  B.  W.  Davis.  At  the  conclusion  of 
respoudeuts'  evidence,  appellant  moved  for 
Judgment  In  Its  favor,  for  the  reason  that 
respondent  Alice  J.  Davis,  being  a  married 
woman  residing  with  her  husband,  who  was 
not  a  party  plaintiff,  could  not  recover;  that 
damages,  if  collectible  at  all,  would  be  com- 
munity personal  property ;  and  that  the  hus- 
band, having  the  management  and  control  of 
the  same,  was  a  necessary  party  plalntiCr. 
Prior  to  any  ruling  on  this  motion  for  Judg- 
ment, the  respondent  Alice  J.  Davis,  then  the 
sole  plaintiff,  moved  the  court  for  leave  to 
amend  the  complaint  by  making  her  hus- 


band, B.  W.  Davis,  a  party  plaintiff.^  This 
motion  was  granted,  an  amended  complaint 
was  filed,  and  the  husband,  B.  W.  Davis,  be- 
ing present,  appeared  by  his  attorney,  sub- 
mitted himself  to  the  Jurisdiction  of  the 
court,  and  agreed  to  abide  its  decision. 
Thereupon  the  motion  for  Judgment  was  de- 
nied. The  appellant  having  introduced  its 
evidence,  the  court  made  and  filed  its  find- 
ings of  fact  and  conclusions  of  law;  tbe 
fifth  finding  of  fact  being  as  follows.  "(.5) 
That  within  thirty  days  after  the  said  5th 
day  of  May,  1903,  and  within  thUrty  days 
after  the  happening  of  the  injury  to  tbe 
plaintiff  Alice  J.  Davis,  described  in  said 
amended  complaint  herein,  said  Alice  J.  Da- 
vis presented  to  the  city  council  of  said  city 
of  Seattle,  and  filed  with  tbe  city  comptrol- 
ler and  ex  officio  city  clerk  of  said  city,  a 
claim  for  damages  resulting  to  her  by  rea- 
son of  the  fall  she  sustained  upon  said  side-, 
walk ;  that  the  said  claim  for  damages  was 
made,  signed,  presented,  and  filed  by  said 
Alice  J.  Davis  in  her  own  behalf  only,  and 
that  her  said  husband,  tlie  plaintiff  B.  W. 
Davis,  did  not  formally  Join  in  said  claim, 
and  that  no  other  claim  for  such  injuries  was. 
ever  filed  with  said  city  comptroller  by  said 
plaintiffs,  or  either  of  them;  ttiat  the  said 
claim  for  damages  so  presented  and  filed  by 
said  Alice  J.  Davis  was  rejected  by  the  said 
city  of  Seattle,  and  that  it  has  refused  to  pay 
said  claim,  or  any  part  thereof;  and  that 
more  than  sixty  days  elapsed  after  the  said 
claim  so  filed  and  presented  by  the  said  Al- 
ice J.  Davis  bad  been  filed  and  presented,  be- 
fore the  commencement  of  this  suit."  Up-- 
on  the  findings  and  conclusions.  Judgment . 
was  entered  in  favor  of  respondent  Alice  J. 
Davis  and  B.  W.  Davis,  her  husband,  for- 
$500  and  costs,  and  this  apiieal  was  taken. 

The  first  contention  of  appellant  which  we  - 
will  consider  is  that  the  court  erred  in  allow- 
ing the  amendment  whereby  the  husband,  B. 
■\V.  Davis,  was  made  a  party  plaintiff;  ap- 
pellant Insisting  that  a  married  woman  re- 
siding with  her  husband  cannot,  suing  alone, , 
recover  damages  for  personal  Injuries  sus- 
tained by  herself,  and  that  it  is  error  to  per- 
mit her,  as  such  plaintiff,  having  no  cause  of 
action,  to  amend  her  complaint,  and  make 
her  husband — the  party  having  the  cause  of 
action — a  party  plaintUf,  and  to  do  so  after 
the  conclusion  of  the  original  plaintiff's  evi- 
dence, and  after  she  had  rested  her  case  on 
the  trial. 

This  court  has  held,  in  Hawkins  v.  Front 
Street  Cable  Ry.  Co.,  3  Wash.  St.  592,  28 
Pac.  1021,  1(5  L.  R.  A.  80S.  28  Am.  St.  Rep. 
72,  that  an  action  for  damages  based  on  per- 
sonal Injuries  sustained  by  the  wife  must  be 
brought  in  the  name  of  the  husband,  and 
that  the  wife,  while  not  a  necessary  party. 
Is  a  proper  party,  to  such  action.  While  the 
respondent  Alice  J.  Davis  could  not  have  re- 
covered in  this  action,  suing  alone,  did  the- 
court  commit  error  in  permitting  the  amend- 
ment whereby  the  husband,  B.  W.  Davis, 
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wM  made  a  party  plaintiff,  and  afterwarda, 
with  his  vr\te,  i^ecovered  JndgmentT  SectloB 
49S3,  BalUnger's  Ann.  Codes  &  St,  provldeft: 
"The  coart  may,  in  furtherance  «f  Justice, 
and  on  such  terms  as  may  be  proiter,  amend 
any  pleadings  or  proceedings,  by  adding  or 
striking  ont  the  name  of  any  party,"  etc.  We 
think  that,  nnder  this  section,  and  under  the 
drcumstances  of  this  case,  the  amendment 
was  properly  allowed.  Appellant  did  not 
claim  any  surprise,  made  no  request  for  a 
continuance,  no  new  Issnes  requiring  addi- 
tional preparation  for  trial  were  formed,  un- 
necessary delay  and  loss  of  time  were  avoid- 
ed, there  was  no  material  change  In  the  cause 
of  action  or  In  the  defense,  and  no  abuse  of 
discretion  by  the  court  was  shown.  The 
amendment  was  certainly  in  "furtherance  of 
Justice,"  was  properly  allowed,  and  not  er- 
roneous. Hulbert  v.  BracKett,  8  Wash.  438, 
88  Pac.  264 ;  McDonough  v.  Great  Northern 
Ry.  Co.,  15  Wash.  244,  46  Pac.  834;  AUend 
V.  Spokane  Falls  &  N.  Ry.  Co.,  21  Wash.  824. 
68  Pac.  244 ;  Monlssey  v.  Fancett,  28  Wash. 
B2,  68  Pac.  852 ;  Daly  v.  Everett  Pulp  &  Pa- 
per Ca,  31  Wash.  255,  71  Pac.  1014;  Thom- 
as V.  Price,  S3  Wash.  459,  74  Pac.  563, 99  Am. 
8t  Rep.  961. 

The  remaining  assignment  of  error  urged 
by  appellant  presents  a  question  of  more 
difficulty.  Appellant  Insists  that  the  hus- 
band and  wife  cannot  recover  damages 
against  the  dty  of  Seattle^  nnder  its  char- 
ter provisions  relative  to  the  presentation  of 
claims  for  damages,  for  personal  Injuries 
sustained  by  the  wife^  where  the  husband 
has  failed  to  file  or  present  a  claim  for  such 
damages  in  his  own  behalf  or  in  behalf  of 
the  community,  and  where  the  only  claim 
for  such  damages  was  one  filed  and  present- 
ed by  the  wife  alone,  and  in  her  own  belialf 
only.  We  have  above  set  forth  in  the  state- 
ment In  this  case  the  fifth  finding  of  fact 
made  by  the  court,  and  the  question  now 
presented  is  whether  the  claim  filed  by  Mrs. 
Alice  J.  Davis,  as  shown  by  such  finding  of 
fact,  was  a  compliance  with  section  29  of 
article  4  of  the  charter  of  the  city  of  Seat- 
tie,  sufficient  to  enable  her  husband  and  her- 
self to  Jointly  prosecute  this  action.  The 
section  of  the  charter  referred  to  reads  as 
follows:  "Sec  29.  All  claims  for  damages 
against  the  city  must  be  presented  to  the 
city  council  and  filed  with  the  clerk  within 
thirty  days  after  the  time  when  such  claim 
for  damages  accrued,  and  no  ordinance  shall 
be  passed  allowing  any  such  claim,  or 
any  part  thereof,  or  appropriating  money  or 
other  property  to  pay  or  satisfy  the  same, 
or  any  part  thereof,  until  such  claim  has 
first  been  referred  to  the  proper  depart- 
ment, nor  until  such  department  has  made 
its  report  to  the  dty  council  thereon,  pur- 
suant to  such  reference.  No  action  shall 
be  maintained  against  the  dty  tor  any  dalm 
for  damages  until  the  same  has  been  present- 
ed to  the  city  coundl  and  sixty  days  have 
elapsed  after  such  presentation."  We  have 
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no  hesitancy  in  saying  that  it  would  have 
been  a  far  better  and  safer  practice  to  have 
presented  the  claim  on  behalf  of  the  hus- 
band, who  was  the  party  authorized  to  prose- 
cute the  action,  as  well  as  on  behalf  of  the 
wife,  who  sustained  the  personal  injury. 
Does  it  necessarily  follow,  however,  that, 
because  the  husband  must  bring  the  action 
in  his  own  name,  the  wife  cannot  herself  and 
alone,  as  has  been  done  in  this  case,  file  with 
the  city  a  written  claim  for  damages?  In 
passing  upon  this  question,  we  feel  that  we 
should  consider  the  reason  which  called  for 
the  enactment  of  this  charter  provlsioii 
Was  it  to  require  a  technical  and  careful 
presentation  of  the  claim  in  every  sense  of 
the  word,  or  was  tt  for  the  purpose  of  sim- 
ply giving  the  dty  a  reasonable  written  no- 
tice of  the  existence  of  the  claim,  at  an 
early  date  after  the  happening  of  the  acci- 
dent, so  that  it  (the  dty)  might  have  every 
favorable  opportunity  for  investigating  all 
of  the  facts  and  circumstances  surrounding 
the  transaction,  and  thereby  be  enabled  to 
determine  and  ascertain  the  extent  of  Its 
liability.  If  any,  before  evidence  was  lost,  or 
existing  conditions  had  materially  changed? 
We  think  the  latter  was  the  purpose  to  be 
accomplished.  This  exact  question  has  not 
been  heretofore  presented  to  this  court 
This  and  similar  charter  provisions,  how- 
ever, have  been  before  us  for  consideration, 
and.  In  the  Interest  of  Justice,  it  has  been 
our  universal  practice  to  give  the  same  a  lib- 
eral construction.  Bell  v.  Spokane,  30  Wash. 
612,  71  Pac.  81;  Durham  v.  Spokane,  27 
Wash.  615,  68  Pac.  383;  Sproul  v.  Seattie, 
17  Wash.  256,  49  Pac.  489;  Bom  v.  Spokane, 
27  Wash.  723,  68  Pac.  386;  Ehrhardt  v. 
Seatile,  33  Wash.  664,  74  Pac.  827;  Scurry 
V.  Seattie,  8  Wash.  278,  86  Pac  145.  It  ap- 
pears from  the  record  that  the  claim  ac- 
tually presented  by  respondent  Alice  J.  Da- 
vis was  considered  and  rejected  by  appel- 
lant In  Pearson  v.  Seattie,  14  Wash.  442, 
44  Pac.  884,  it  was  urged  upon  the  trial  that 
a  proper  claim  bad  not  been  filed,  because 
the  same  had  not  been  verified  as  required 
by  the  charter.  It  appeared,  however,  that 
the  claim  had  not  been  objected  to  or  re- 
jected on  that  ground,  but  solely  on  the 
ground  that  the  city  was  not  liable.  This 
court  held  that  the  position  of  the  appel- 
lant city,  in  objecting  to  the  sufficiency  of  the 
claim  at  the  time  it  did,  was  not  well  taken 
in  that  case.  We  see  no  reason  why  the  same 
rule  should  not  apply  here.  Griswold  t. 
City  of  Ludington,  116  Mich.  401,  74  N.  W. 
663;  Grothier  T.  New  Xork  &  Brooklyn 
Bridge,  19  App.  Dlv.  686,  46  N.  Y.  Supp.  621; 
Lindley  v.  City  of  Detroit  (Mich.)  90  N.  W. 
665.  It  is  only  urged  by  appellant  that  the 
claim  was  not  formally  presented  by  the  hus- 
band in  his  own  behalf  or  in  behalf  of  the 
community.  There  is  nothing  in  the  record 
to  show,  nor  is  it  urged,  that  the  claim  pre- 
sented did  not  conform  in  every  other  re- 
spect to  the  requirements  of  the  chartec    It 
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appears  to  have  been  considered  and  rejected 
by  appellant,  through  its  proper  authorities; 
and  the  record  utterly  falls  to  show  that  the 
regularity  or  sufficiency  of  the  claim,  as  to 
Its  form,  or  as  to  the  person  by  whom  it  was 
signed  or  presented,  was  eyer  questioned 
until  after  the  findings  and  conclusions  here- 
in were  made  and  filed.  The  claim  was  ad- 
mitted in  evidence  without  objection.  The 
statement  shows  that  appellant  caused  the 
respondent  Alice  J.  Davis  to  be  examined  by 
a  physician  selected  by  Itself.  The  written 
claim  was  not  made  defective  simply  because 
it  was  not  signed  by  the  parties  entitled  to 
recover.  This  court  has  held,  in  Bom  v. 
Spokane,  supra,  that  a  plaintiff  was  not 
obliged  to  present  or  sign  his  claim  in  per- 
son. We  fall  to  see  why  a  wife  might  not, 
on  behalf  of  the  community,  present  a  claim 
for  damages  based  upon  personal  injuries 
sustained  by  herself. 

We  cannot  understand  how  appellant  has 
been  deprived  of  any  substantial  right  by 
reason  of  the  alleged  defective  claim.  Every 
opportunity  was  promptly  afforded  for  inves- 
tigation and  for  protection  of  appellant's  in- 
terest. We  therefore  think  that,  under  the 
circumstances  of  this  case,  the  notice  of 
claim  must  be  held  to  be  sufficient 

There  being  no  prejudicial  error  In  the 
record,  the  Judgment  of  the  superior  court  is 
affirmed. 

MOUNT,  0.  X,  and  DUNBAR  and  HAD- 
I^EY,  JJ.,  concur.  PULLERTON  and  RUD- 
KIN,  JJ.,  dissent 


PACKENHAM  r.  REED,   Superintendent  of 
Reform  School. 

(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

COMMITMENT   TO   BEFOBH    SCHOOI/— BAIL    PEWD- 
INO   APPEAL — HABEAS   COBPUS   PBOCEEDINQS. 

1.  An  infant  convicted  of  a  misdemeanor  and 
committed  to  the  reform  school  is,  by  1  Bal- 
linger's  Ann.  Codes  &  St.  |  2726,  granted  review 
by  the  Supreme  Court  in  the  manner  provided 
for  reviewing  criminal  caaes,  and  therefore, 
pending  appeal,  is  entitled  to  bail  under  section 
(>o30,  requiring  bail  to  be  granted  in  criminal 
cases  on  an  appeal  being  taken. 

2.  On  the  lower  court  refusing  bail  on  appeal 
being  taken,  habeas  corpus  proceedings  there- 
for in  the  Supreme  Court  Is  the  proper  practice. 

Habeas  corpus  proceedings  by  Casslus  A. 
Packenham  against  C.  S.  Reed,  superintend- 
ent of  the  state  reform  school.  Writ  grant- 
ed. 

W.  W.  Iianghorne  and  Vance  &  Mitchell, 
for  petitioner.  W.  B.  Buxton  and  A.  J.  Falk- 
nor,  for  respondent 

RUDKIN,  J.  Original  application  for  a 
writ  of  habeas  corpus.  The  facts,  as  shown 
by  the  petition  for  the  writ  and  the  return 
thereto,  are  as  follows:  On  the  14th  day  of 
January,  1905,  the  petitioner,  an  infant  of  the 
age  of  10  years,  was  convicted  before  one  of 


the  justices  of  the  peace  of  Ijewls  county  of 
a  violation  of  section  12  of  the  act  of  1903 
(Acts  1903,  p.  325,  c.  156).  The  justice  of  the 
peace  thereupon  sent  said  Infant  petitioner, 
together  with  all  papers  filed  in  his  office  up- 
on the  subject,  to  the  judge  of  the  superior 
court  of  said  Lewis  comity,  as  required  by  sec- 
tion 2722,  1  Ballinger's  Ann  Codes  &  St  On 
the  21st  day  of  January,  1905,  the  superior 
court  of  Lewis  county  orally  affirmed  the 
judgment  of  the  justice  of  the  peace,  and  or- 
dered the  petitioner  committed  to  the  refonii 
school  of  the  state  of  Washington  until  he 
should  attain  the  age  of  18  years,  or  until  he 
should  otherwise  be  legally  discliarged  there- 
from. On  the  2l8t  day  of  February,  1905,  the 
superior  court  Issued  a  commitment  directing 
the  superintendent  of  the  state  reform  school 
to  take  the  petitioner  into  his  custody  and 
him  safely  keep  in  said  reform  school  until 
he  should  attain  the  age  of  18  years,  or  until 
he  should  be  legally  discharged  therefrom. 
The  superintendent  of  the  state  reform 
school  now  holds  the  petitioner  In  liis  cus- 
tody by  virtue  of  said  commitment  On  the 
eth  day  of  February,  10O5,  the  petitioner 
gave  notice  of  appeal  to  the  Supreme  Court 
from  the  decision  and  judgment  of  the  su- 
perior court,  and  said  appeal  is  now  pending 
in  this  court  At  the  time  of  giving  said  no- 
tice of  appeal,  the  petitioner  applied  to  the 
superior  court  for  an  order  fixing  the  amount 
of  ball  pending  said  appeal.  But  the  appli- 
cation was  denied,  for  the  reason  that  tiie 
petitioner  was  not  entitled  to  be  admltied  to 
bail  pending  the  appeal,  in  the  c^lnion  of  the 
lower  court.  Upon  these  facts  the  petitioner 
prays  that  be  be  discharged  from  the  cus- 
tody of  the  superintendent  of  the  reform 
school,  or  that  be  be  admitted  to  bail  pending 
his  appeal.  The  regularity  and  validity  of 
the  proceedings  under  which  the  petitioner  la 
held  will  be  determined  on  the  appeal  now 
pending,  and  this  court  on  this  application 
will  only  consider  the  right  of  the  petitioner 
to  be  admitted  to  ball  pending  his  appeaL 

Section  2726,  1  Ballinger's  Ann.  Codes  & 
St.,  provides  that  proceedings  in  the  supolor 
courts,  Buch  as  were  had  In  the  court  below, 
may  be  reviewed  by  the  Supreme  Court  in 
the  manner  provided  by  law  for  reviewing 
criminal  cases  in  these  courts.  Section  6530, 
2  Ballinger's  Ann.  Codes  &  St,  provides  as 
follows:  "In  all  criminal  actions,  except 
capital  cases  In  which  the  proof  of  guilt  is 
clear  or  the  presumption  great  upon  an  ap- 
peal being  taken  from  the  judgment  of  con- 
viction, the  court  in  which  the  judgment  was 
rendered,  or  a  Judge  thereof,  must  by  an  or- 
der entered  in  the  journal  or  filed  with  the 
clerk,  fix  and  determine  the  amount  of  bail 
to  be  required  of  the  appellant."  This  court 
has  uniformly  given  a  liberal  construction  to 
statutes  granting  a  stay  of  proceedings  on 
Judgments  pending  appeals  therefrom  to  this 
court.  State  ex  rel.  Boom  Co.  v.  Superior 
Court,  2  Wash.  9,  26  Pac.  1007 ;  State  ex  rel. 
Bank  T.  Superior  Court,  12  Wash.  677,  ^ 
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Pac.  123;  Fawcett  T.  Superior  Cotirt,  15 
Wash.  342,  46  Pac.  388,  55  Am.  St  Rep.  894; 
State  ex  rel.  Denbam  t.  Superior  Ck>urt,  28 
Wash.  590,  68  Pac.  1051.  And  we  have  no 
doubt  that  an  infant,  convicted  of  crime  and 
committed  to  the  reform  school,  has  a  right 
of  appeal  from  the  Judgment  and  order  of 
commitment,  and.  Incidentally,  a  right  to  be 
admitted  to  bail  pending  the  appeal.  So  far 
as  the  courts  are  concerned,  there  can  be  no 
distinction  between  the  constitutional  right 
to  bail  before  conviction  and  the  statutory 
right  to  bail  pending  an  appeal  from  a  Judg- 
ment of  conviction. 

The  only  remaining  question  is,  has  the 
petitioner  adopted  the  proper  pi-ocedure  to 
obtain  the  right  guarantied  to  him  by  the 
statute?  Under  sections  4  and  6,  art.  4,  of 
the  state  Constitution,  and  section  5817,  2 
Ballinger's  Ann.  Codes  &  St,  writs  of  habeas 
corpus  may  be  granted  by  the  Supreme  Court 
or  superior  court,  or  by  any  Judge  of  either 
court,  and  upon  application  the  writ  shall  be 
granted  without  delay.  Section  5828,  2  Bal- 
linger's Ann.  Codes  &  St.,  provides  as  fol- 
lows: "The  writ  may  be  had  for  the  purpose 
of  admitting  a  prisoner  to  bail  in  civil  and 
criminal  actions."  This  statute  Is  simply 
declaratory  of  the  common  law.  15  Am.  & 
Bog.  Ency.  of  Law  (2d  Ed.)  p.  189.  The  fact 
that  bail  has  been  denied  by  the  superior 
court,  and  that  said  court  might  be  compelled 
by  writ  of  mandate  from  this  court  to  admit 
the  petitioner  to  bail,  is  no  bar  to  the  rouedy 
by  habeas  corpus.  The  very  fact  that  a  pris- 
oner is  compelled  to  apply  for  a  writ  of  ha- 
beas corpus  to  admit  blm  to  bail  presupposes 
that  bail  has  already  been  denied,  or  fixed  in 
an  excessive  amount,  by  some  coiurt  or  offi- 
cer authorized  to  take  or  admit  to  ball  in  the 
first  instance.  In  Ex  parte  Croom,  19  Ala. 
•'lei,  where  a  prisoner  was  denied  ball  by  the 
circuit  Judge,  it  was  held  to  be  the  proper 
practice  to  apply  to  the  Supreme  Court  for  a 
writ  of  habeas  corpus  to  admit  to  bail.  In 
Ex  parte  Good,  19  Ark.  410,  the  court  says: 
"If,  upon  the  hearing  of  an  application  for 
bail,  the  circuit  court  or  Judge  refused  to  ad- 
mit the  prisoner  to  bail,  upon  a  proper  appli- 
cation to  this  court,  and  showing  of  the  facts 
upon  which  the  judge  acted,  If  the  showing 
be  deemed  sufficient,  a  certiorari  would  be 
awarded  to  bring  up  ■  transcript  of  the  pa- 
pers and  proceedings,  upon  the  application 
for  ball,  for  revision,  and,  if  it  was  deter- 
mined that  the  prisoner  was  entitled  to  ball, 
this  court  might  bring  him  before  it  by  ha- 
beas corpus  and  admit  him  to  ball,  or,  if 
deemed  more  convenient,  direct  the  circuit 
judge,  by  the  proper  mandate,  to  do  so." 
Again,  in  the  same  case,  the  court  says: 
"The  power  of  revision  is  to  be  found  in  that 
clause  of  the  Constitution  which  confers  up- 
on the  Supreme  Court  a  general  superintend- 
ing control  over  all  inferior  and  other  courts 
of  law  and  equity,  and.  In  furtherance  of 
such  superintending  and  controlling  power, 
to  Issue  writs  of  habeas  corpus,  certiorari, 


mandamus,  et&,  and  to  hear  and  determine 
the  same."  The  language  of  our  Constitu- 
tion Is:  "The  Supreme  Court  shall  also  have 
power  to  issue  writs  of  mandamus,  review, 
prohibition,  habeas  corpus,  certiorari,  and  all 
other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  its  appellate  and  revisory 
jurisdiction."  Article  4,  |  4.  In  People  v. 
Smith,  1  Cal.  9;  Ex  parte  Duncan,  54  Cal. 
75;  Ex  parte  Smith,  89  Cal.  79,  26  Pac.  638; 
and  Ex  parte  Curtis,  92  Cal.  188,  28  Pac.  223 
— the  Supreme  Court  of  California  entertain- 
ed applications  for  writs  of  habeas  corpus  to 
admit  to  bail,  where  bail  had  been  denied  by 
Inferior  courts,  without  any  question  as  to 
its  right  or  jurisdiction  to  do  so.  See,  also, 
Jones  V.  Kelley,  17  Mass.  116.  So  far  as  our 
investigations  have  led  us,  we  have  found  no 
case  where  jurisdiction  to  admit  to  ball  by 
liabeaB  corpus  has  been  denied,  in  the  al>- 
sence  of  a  statute  limiting  the  power  of  the 
court  in  that  regard. 

For  the  foregoing  reasons,  we  are  satis- 
fied tliat  the  petitioner  is  entitled  to  be  ad- 
mitted to  bail  pending  his  appeal,  that  the 
court  has  jurisdiction  to  grant  blm  tliat 
right,  and  that  the  fact  that  bail  has  been 
denied  by  the  lower  court  Is  no  bar  to  the 
remedy  by  habeas  corpus.  It  is  therefore  or- 
dered that  the  petitioner  be  admitted  to  bail 
In  the  sum  of  $500,  pending  his  appeal  to 
this  court,  and  tliat  upon  filing  a  good  and 
sufficient  bail  Iiond  in  said  sum  with  the 
cleric  of  the  superior  court  of  Lewis  county, 
conditioned  as  by  law  provided,  to  be  ap- 
j  proved  by  said  dertc,  the  respondent  shall 
discharge  the  petitioner  from  the  reform 
school,  where  he  is  now  detained,  pending 
said  appeal,  and  until  further  order  of  the 
court  Let  the  order  of  discbarge  issue 
forthwith,  to  take  efTect  upon  the  filing  and 
approval  of  a  proper  bail  bond. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW,  and 
HADLKY,  JJ.,  concur. 


VAN  BEHRBN  v.  RBTTKOWSKI  et  ux. 
(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

APPEAL— TRIAL   ON  THE  EVIDENCE  BT  SUPBEME 
COUBT— REVEB8AI.  FOB  ERRONEOUS  AD- 
MISSION   OF    EVIDENCE. 

A  cause  will  not  be  reversed  for  the  erro- 
neons  adtniraion  of  evidence  in  a  cause  tried  on 
the  evidence  by  tiie  Supreme  Court,  it  disre- 
garding the  improper  evidence. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  August  Van  Bebren  against  Au- 
gust Rettkowski  and  wife.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Myers  &  Warren,  for  appellants.  Martin 
&  Grant  and  W.  E.  Southard,  for  respondent 

PER  CURIAM.  This  action  was  brought 
by  the  plaintifF  against  tlie  defendants  to 
compel  the  defendants  to  reconvey  to  him  the 
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property  deiscrlbed  tn  1!>e  eomplaiiit,  and  for 
damages  for  refusal  to  ao  convey  In  the  anm 
of  $600,  and  for  the  farther  ram  of  (1,619 
rentals  for  aald  premises  received  by  the  said 
defendants,  and  for  costs  and  dlsbnrsementa. 
Defendants  moved  the  court  for  an  order  re- 
Quirlns  the  plaintiff  to  make  his  complaint 
more  definite  and  certain,  wherenpon  an 
amended  complaint  was  filed.  Upon  the  is- 
sues being  joined  and  a  trial  by  conrt,  find- 
ings were  made  by  the  conrt,  and  a  Jadgment 
rendored  in  favor  of  the  plaintiff. 

The  appellants  assign  error  of  the  conrt 
In  allowing  the  respondent  to  file  his  second 
amended  complaint,  claiming  that  it  entirely 
changed  the  cause  of  action  and  contradicted 
the  allegations  of  his  first  two  complaintai 
An  examlnatlim  of  these  respective  com- 
plaints  convinces  us  that  the  court  acted  well 
within  its  discretion  in  allowing  the  com- 
plaint complained  of  filed,  and  that  the  ap- 
pellants were  In  no  way  misled  or  prejudiced 
by  the  filing  of  said  complaint 

It  is  also  assigned  that  the  court  erred 
In  the  admission  of  certain  evidence.  We 
have  uniformly  held  that  a  cause  will  not  be 
reversed  for  the  admission  of  evidence  in  a 
case  which  is  tried  upon  the  evidence  by  this 
court,  but  if  it  is  inadmissible  It  will  simply 
be  disregarded  by  this  court 

The  other  errors  relate  to  the  findings  of 
(act  and  conclusions  of  law.  No  good  pur- 
pose will  be  subserved  by  reviewing  in  detail 
the  evidence  in  the  cause,  which  was  more 
or  less  conflicting.  It  Is  sufflcient  to  say 
that  an  examination  of  the  record  convinces 
OS  that  the  findings  of  fact  were  abundantly 
Justified  by  the  testimony,  and,  such  findings 
Justifying  the  conclusions  of  law  and  the 
Judgment,  tlie  same  will  be  affirmed. 


(ST  Wash.  242) 

ROIiLBR  r.  ROI<I.KIt. 
(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

FABKNTS— TOBTS — CIVH,   UA.BILHT  TO   CHU.- 
DBEN— SAPS. 

An  action  of  tort  will  not  lie  at  common 
law  against  a  parent  for  injuries  resulting  to  a 
minor  ciiild,  even  where  the  ottense  is  tliat  of 
rape,  and  the  offending  parent  baa  been  con- 
victed therefor. 

Ed.  Note. — ^For  eases  in  point,  see  voL  87, 
Cent  Dig.  Parent  and  Child,  f  140.] 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

Action  by  Lulu  Roller,  by  El  C.  Blllllon,  her 
guardian  ad  litem,  against  B.  W.  Roller. 
From  a  judgment  for  plaintiS,  defendant  ap- 
peals.   Reversed. 

Henry  McLean,  for  appellaut  Gable  & 
Beabuiy  and  UUlion  &  Houaer,  (or  respond- 
ent 

DUNBAB,  J.  The  defendant  was  convict- 
ed of  the  crime  of  rape,  committed  upon  his 
miscc  daughter.  Lulu  Roller,  and  was  sen- 
tenced to  a  term  In  the  penitentiary  at  Wal- 


la Want.  This  actloB  ma  eonmencefl  by  the 
said  Loin  Roller  for  tlie  purpose  of  recover- 
ing from  said  defendant  damages  for  said 
rape  in  the  sum  e(  $2,000,  and  the  homestead 
of  the  defendant,  upon  which  the  minor 
children  of  the  defendant  were  residing,  was 
attached.  The  said  Loin  Roller  at  the  time 
of  the  commencement  of  this  action  was  IS 
years  old.  The  homestead  in  diq>ute  was  the 
community  property  of  Roller  and  his  deceas- 
ed wKe,  Bmma  Roller.  The  defendant  Intetw 
posed  a  demurrer  to  the  complaint  o(  the 
plaintifT,  on  the  ground  that  it  did  not  state 
(acts  sufficient  to  constitute  a  cause  o(  ac- 
tion. In  that  the  plaintiff,  being  the  minor 
child  of  defendant  living  with  him  and  un- 
emancipated,  had  no  right  to  sue  for  a  tort 
committed  by  the  parent  upon  the  child.  Mo- 
tion was  made  to  discharge  the  attachment 
(1)  because  the  land  was  the  homestead,  ex- 
empt under  the  state  law,  and  (2)  because  the 
land  was  exempt  under  the  federal  statute 
which  exempts  such  property  from  debts  con- 
tracted before  the  issuance  o(  the  patent 
The  motion  to  discharge  the  attachment  was 
overruled.  Upon  the  trial  of  the  cause,  judg- 
ment was  entered  in  favor  ot  the  plaintiff  for 
the  sum  of  S2,000. 

It  Is  assigned  that  the  court  erred  In  over- 
mling  the  demurrer  of  the  appellant  to  tbe 
amended  complaint  of  the  respondent  and  in 
overruling  the  motion  to  dissolve  the  attach- 
ment. It  is  the  contention  of  the  appellant 
that  a  minor  child  cannot  sue  a  parent  for 
damages  arising  upon  tort;  that  such  actions 
areagainst  public  policy,  and  not  permitted  by 
the  law.  The  rule  of  law  prohibiting  suits 
between  parent  and  child  is  based  upon  the 
interest  that  society  has  in  preserving  har- 
mony in  the  domestic  relations,  an  interest 
which  has  been  manifested  since  the  earliest 
organization  of  civilized  government  an  in- 
terest inspired  by  the  universally  recognized 
fact  that  the  maintenance  of  harmonious 
and  proper  family  relations  is  conducive  to 
good  citizenship,  and  therefore  works  to  the 
welfare  of  the  state.  This  view,  in  efTect 
la  not  disputed  by  the  respondent  who  admits 
the  general  proposition  that  the  domestie 
relations  of  the  home  and  family  fireside 
cannot  be  disturbed  by  the  members  thereof 
by  litigation  prosecuted  against  each  other 
for  injuries,  real  or  imaginary,  arising  ottt 
of  these  relations;  but  he  asserts  that  the 
law  has  well-defined  limitations,  and  that 
evwy  rule  of  law  is  founded  upon  some  good 
reason,  and  the  object  and  purpose  intended, 
to  t)e  attained  mtist  be  looked  to  as  a  fair 
test  of  its  scope  and  limitations;  that  in  the 
case  at  bar  the  family  relations  have  already 
been  disturbed,  and  that  by  action  of  the  fa- 
ther the  minor  child  has  in  reality  been 
emancipated;  that  the  harmonious  relations 
existing  have  been  disturbed  in  so  rude  a 
manner  that  they  never  can  be  again  adjust- 
ed, and  that  therefore  the  reason  for  the  rule 
does  not  apply.  There  seems  to  be  some  rea- 
son In  this  argument;  but  It  overlooks  the 
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tact  that  eonrts,  In  detennlniiig  fbelr  Jnrls- 
dlctlon  or  want  of  jurisdiction,  rely  upon  cer- 
tain uniform  principles  of  law,  and,  if  It  be 
«nce  established  that  a  child  has  a  right  to 
sue  a  parent  for  a  tort,  there  is  no  practical 
line  of  demarkation  which  can  be  drawn,  for 
the  same  principle  which  would  allow  the  ac- 
tion in  the  case  of  a  heinous  crime,  like  the 
one  Involved  In  this  case,  would  allow  an 
action  to  be  brought  for  any  other  tort  The 
principle  permitting  the  action  would  be  the 
same.  The  torts  would  be  different  only  in 
degree.  Hence  all  the  disturbing  confusion 
would  be  Introduced  which  can  be  imagined 
under  a  system  which  would  allow  parents 
and  children  to  be  Involved  in  litigation  of 
this  kind.  Outside  of  these  reasons,  which 
affect  public  policy,  another  reason,  which 
seems  almost  to  be  reductio  ad  absurdum,  is 
that,  it  a  child  should  recover  a  Judgment 
from  a  parent,  in  the  event  of  its  death  the 
parent  would  become  heir  to  the  very  prop- 
erty which  had  been  wrested  by  tlie  law 
from  him.  In  addition  to  this,  the  public 
has  an  interest  in  the  financial  welfare  of 
other  minor  members  of  the  family,  and  it 
would  not  be  the  policy  of  the  law  to  allow 
the  estate,  which  is  to  be  looked  to  for  the 
support  of  all  the  minor  children,  to  be  ap- 
propriated by  any  particular  one.  At  com- 
mon law  it  is  well  established  that  a  minor 
child  cannot  sue  a  parent  for  a  tort  It  is 
said  by  Cooley  on  Torts,  p.  276,  under  title 
of  "Wrongs  to  a  Child":  "For  an  injury  suf- 
fered by  the  child  In  that  relation,  no  action 
will  lie  at  the  common  law."  And  this  has 
been  held  to  be  analogous  to  coverture,  where 
a  husband  or  wife  is  forbidden  to  sue  the 
other  spouse  for  torts  or  wrongs  committed 
upon  them  to  their  damage  during  cover- 
ture, even  refusing  the  action  after  the  rela- 
tion, by  a  divorce,  has  ceased  to  exist  See 
Abbott  V.  Abbott,  67  Me.  S04,  24  Am.  Rep.  27. 
which  is  simply  an  expression  of  the  univer- 
sal law  on  that  subject.  See,  also,  Band- 
fleld  V.  Bandfleld,  117  Mich.  80,  76  N.  W.  287, 
40  L.  R.  A.  757,  72  Am.  St  Rep.  500. 

Mr.  Schouler,  in  his  work  on  Domestic  Re- 
lations, {  275,  after  discussing  the  proposi- 
tion of  filial  relations,  says:  "With  reference 
to  a  blood  parent  however,  all  such  litiga- 
tion seems  abhorrent  to  the  idea  of  family 
discipline  which  all  nations,  rude  or  civilized, 
have  so  steadily  inculcated,  and  the  privacy 
and  mutual  confidence  which  should  obtain 
In  the  household.  An  unkind  and  cruel  par- 
ent may  and  should  be  punished  at  the  time 
of  the  offense,  if  an  offender  at  all,  by  for- 
feiting custody  and  suffering  criminal  penal- 
ties, if  need  be;  but  for  the  minor  child  who 
continues,  it  may  be  for  long  years,  at  home 
and  nnemandpated,  to  bring  a  suit  when 
arrived  at  majority,  free  from  parental  con- 
trol and  under  counter  Influences,  against  his 
own  parent  either  for  services  accruing  dur- 
ing infancy  or  to  recover  damages  for  some 
stale  injury,  real  or  imagined,  referable  to 
that  period,  appears  quite  contrary  to  good 


policy.  The  courts  should  discourage  such 
litigation."  The  text  in  this  case  goes  beyond 
the  circumstances  of  the  case  at  bar,  where 
the  action  was  brought  during  the  minority 
of  the  plaintiff.  As  will  be  seen  by  the  ex- 
tract above  quoted,  it  Is  even  forbidden  after 
the  child  becomes  of  age,  if  the  Injury  sued 
upon  is  referable  to  the  period  of  minority. 
So  well  is  this  principle  of  the  law  under- 
stood that  there  have  been  very  few  attempts 
to  inaugurate  actions  of  this  kind.  The  only 
one  to  which  we  are  referred  by  brief  of 
counsel,  of  which  we  have  been  able  by  inde- 
pendent investigation  to  discover,  which 
seems  to  be  in  point  Is  Hewlett  v.  George,  68 
Miss.  703,  9  South.  885, 13  L.  R.  A.  682,  where 
It  was  held  that  a  parent  is  not  civilly  liable 
to  a  child  for  iwrsonal  injuries  inflicted  dur- 
ing minority,  and  where  the  relation  of  par- 
ent and  child,  with  its  mutual  obligations, 
exists.  This  was  an  action  by  the  daughter 
against  the  mother  for  wrongful  incarcera- 
tion in  an  insane  asylum,  and  was  brought 
after  the  marriage  of  the  daughter,  who,  at 
the  time  of  the  alleged  injuries,  was  separat- 
ed and  living  away  from  her  husband — a 
much  stronger  case,  it  will  be  seen,  in  favor 
of  entertaining  an  action,  than  the  one  at  bar, 
BO  far  as  the  relations  of  the  parties  were  con- 
cerned. The  court,  in  refusing  the  remedy, 
said:  "The  peace  of  society,  and  of  the  fam- 
ilies composing  society,  and  a  sound  public 
policy  designed  to  subserve  the  repose  of  fam- 
ilies and  the  best  Interests  of  society,  forbid 
to  the  minor  child  a  right  to  appear  in  court 
In  the  assertion  of  a  claim  to  civil  redress  for 
personal  injuries  suffered  at  the  hands  of  the 
parent.  The  state,  through  its  criminal  laws, 
win  give  the  minor  child  protection  from  pa- 
rental violence  and  wrongdoing,  and  this  Is  all 
the  child  can  be  heard  to  demand." 

There  being  no  authority  at  common  law 
for  such  an  action,  and  it  not  being  claimed 
that  there  Is  any  statutory  provision  for  an 
action  of  this  kind,  we  are  of  the  opinion 
that  the  actk>n  should  not  have  been  enter- 
tained, and  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  This 
conclusion  renders  unnecessary  a  discussion 
of  the  other  questions  Involved. 

The  Judgment  is  therefore  reversed,  with 
instructions  to  the  lower  court  to  sustain  the 
demurrer  to  the  complaint 

MOUNT,  G.  3.,  and  EADLBT  and  VUlr 
LERTON,  JJ.,  concur. 


(37  Wash.  24») 
TERRY  T,  SICADB. 
(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

IKDJANS— ACCOUNTINa  BT  QUAXDIAN— EES  JC- 

DUU.TA— UTIQATIOR    AOAIRSI    WABO'S 

K8TATE— OOKFKOKIBX. 

1.  An  Indian  allottee  of  lands  made  an  agree- 
ment in  the  nature  of  a  Ipnse,  with  a  sale  to 
the  lessee  to  follow  when  the  lands  should  be- 
come alienable.  After  appointment  of  a  guard- 
ian for  the  allottee,  the  leasee  sued  for  speclfl* 
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performance,  which  was  compromised  by  the 
guardian,  under  an  order  of  court,  by  payment 
of  a  certain  sum  by  the  guardian.  Held,  on 
final  accounting  of  the  guardian,  in  which  there 
was  an  objection  to  allowing  him  credit  for  the 
yum  so  paid,  that  the  validity  of  the  contract 
by  the  allottee  would  not  be  determined ;  it 
having  been  involved  in  the  suit  for  specific 
performance. 

'2.  The  lessee  had  paid  the  allottee  about 
$1,000.  The  compromise  was  for  $2,000.  Held 
that,  in  view  of  the  escape  from  litigation,  the 
court,  on  the  final  accounting  of  the  guardian, 
could  not  say  that  the  best  interests  of  the 
estate  were  not  conserved,  and  the  guardian  was 
entitled  to  the  credit. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Final  accounting  by  Frank  Terry,  as  guard- 
ian of  James  Coates.  From  an  order  denying 
exceptions  to  the  final  report,  Henry  C.  Si- 
cade,  as  administrator  of  tlie  estate  of  James 
Coates,  deceased,  appeals.    Affirmed. 

Leo  &  Cass,  for  appellant  F.  Campbell, 
for  respondent 

HADLBY,  J.  This  appeal  is  from  an  or- 
der denying  exceptions  to  the  final  report 
of  a  guardian.  The  guardianship  was  for 
James  Coates,  a  Puyallup  Indian,  and  an 
adult  person.  Coates  was  the  allottee  of  cer- 
tain lands  in  the  Puyallup  Indian  reserva- 
tion. Prior  to  bis  guardianship  he  made  a 
contract  with  one  Ross  for  the  sale  of  said 
lands.  The  contract  provided  that  in  con- 
sideration of  $600,  'which  was  then  paid, 
Koss  should  have  the  use  of  the  premises  for 
two  years,  and  after  two  years  It  should  be- 
come an  absolute  conveyance  upon  payment 
of  the  further  sum  of  $12,000.  The  effect  of 
the  contract  was  that  upon  payment  of  the 
consideration  specified,  and  when  the  re- 
strictions against  alienation  of  the  land 
should  be  removed,  the  contract  should  op- 
erate as  an  absolute  conveyance  to  Ross. 
The  contract  was  made  long  before  the 
guardianship  of  Coates  was  instituted.  From 
time  to  time  Ross  paid  Coates  upon  the  con- 
tract in  addition  to  the  $600  paid  at  the  time 
it  was  made,  until  the  payments  aggregated 
about  $1,G00.  After  the  establishment  of 
the  guardianship  of  Coates,  Ross  brought 
suit  against  Coates,  his  wife,  and  the  re- 
spondent, as  guardian,  to  enforce  the  contract 
of  sale.  After  the  commencement  of  said 
suit  the  guardian  filed  a  petition  in  the 
guardianship  case,  setting  forth  the  facts  as 
to  the  making  of  the  contract  for  alienation 
by  his  ward,  and  that  the  latter  had  been 
paid  thereunder  about  $1,600.  It  was  also 
shown  that  the  land  had  become  valuable, 
and  that,  while  Ross  was  asserting  by  suit 
his  right  to  specific  performance,  yet  he  was 
willing  to  accept  as  a  compromise  a  pay- 
ment of  $2,000,  and  drop  the  litigation  and 
cancel  the  contract     It  was  also  made  to 


appear  that  $2,000  was  anbstantiaUy  the 
equivalent  of  the  $1,600  already  received  by 
Coates,  together  with  interest  thereon  for 
its  use  meanwhile,  and  that  it  was  in  the 
interest  of  the  ward's  estate  to  make  tbe 
compromise.  The  court  so  found,  and  order- 
ed the  guardian  to  make  tlie  payment  in 
compromise  and  settlement  of  the  litigation. 
The  guardian  accordingly  paid  the  money. 
Thereafter  Coates  died,  and  the  appellant 
was  appointed  administrator  of  Ills  estate. 
Respondent,  as  guardian,  filed  his  final  ac- 
count, and  asked  credit  for  the  amount  paid 
out  as  aforesaid.  Appellant,  as  administra- 
tor, objected  to  said  allowance,  and  asked 
that  tbe  order  authorizing  Its  payment  t>e 
vacated.  Tbe  exceptions  to  the  final  report 
were  overruled,  and  the  administrator  has 
appealed  from  tbe  ordo'  denying  the  excep- 
tions. 

It  is  argued  by  appellant  that  the  con- 
tract between  Coates  and  Ross  was  by  its 
terms  a  mere  lease  for  two  years,  and  that 
the  attempt  to  make  it  operate  as  a  con- 
veyance after  tbat  time  was  illegal,  by  rea- 
son of  restrictions  upon  alienation  of  tbe 
allotted  lands.  It  is  therefore  contended 
that  tbe  partial  payments  upon  tbe  illegal 
contract  Imposed  no  liability  from  Coatee  to 
Ross  for  the  return  of  tbe  money  or  its 
equivalent.  It  is  not  for  us  here  to  deter- 
mine as  to  tbe  validity  of  tbe  contract  Tbat 
was  directly  involved  In  tbe  suit  for  specific 
performance  brought  against  Coates  in  bis 
lifetime,  and  also  against  bis  guardian.  Tbe 
question  before  us  now  is,  shall  the  guardian 
be  credited  with  tbe  $2,000  paid  to  com- 
promise tbat  suit?  He  was  ordered  by  tbe 
court  to  pay  it.  Without  regard  to  tbe  va- 
lidity of  that  contract,  It  was  apparent  to 
the  court  that  by  reason  of  it  the  estate  of 
the  ward  was  already  involved  in  trouble- 
some and  expensive  litigation.  The  court 
deemed  It  to  be  in  the  interest  of  tbe  estate 
to  pay  the  $2,000  and  stop  tbe  litigation.  It 
was  the  duty  of  the  court  to  direct  tbe  guard- 
ianship trust  so  as  to  effect  tbe  best  results 
for  the  estate.  The  court  may  have  believed 
that  not  only  would  a  moral  obligation  be  dis- 
charged by  the  payment  of  the  mone.v  as  a 
return  for  value  received,  but  that  It  would 
result  In  actual  financial  gain  to  the  estate, 
by  reason  of  escaping  expensive  litigation 
which  could  not  be  otherwise  avoided.  We 
find  nothing  in  this  record  which  convinces 
us  that  the  course  pursued  was  not  in  the 
interest  of  the  estate.  We  shall  therefore 
not  disturb  the  order  denying  the  exceptions 
to  the  final  report  of  the  guardian. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLEKTON  and 
DUNBAR,  JJ.,  concur. 
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STATE  ex  rel.   HBU8TON   r.   CALLVERT, 

Com'r  of  Pablic  Lands. 
(Snpreme  Court  of  Washington.    Feb.  20, 1905.) 

PUBLIC   LANDS— SAXE— TIMBER— STATUTES— 
CONSTRUCTION. 

Act  1897,  c.  80,  p.  235,  §  11,  as  amended 
by  Laws  1903,  p.  103,  c.  74,  provides  for  the 
appraisement  and  sale  of  state  lands  without 
reference  to  timtier  thereon:  and  section  12, 
as  amended  by  Laws  1901,  p.  308,  c.  148,  de- 
clares that,  when  applicationfs  are  made  to  pur- 
chase timber  situated  on  public  lands,  the  same 
inspection  shall  be  made  as  provided  by  section 
11,  and  declares  that  timber  may  be  sold  8ei>a- 
rate  from  the  land  when  it  is  for  the  best  in- 
terest of  the  state  to  sell  the  same,  except  when 
the  estimated  amount  of  the  timber  shall  exceed 
1,000.000  feet  to  the  quarter  section.  In  which 
case  the  timber  shall  be  sold  separate  from  the 
land.  Held,  that  such  sections  should  be  con- 
strued together,  and  hence  the  sale  of  land  with 
the  timber  thereon,  where  the  timber  exceeded 
1,000,000  feet  per  quarter  section,  was  not  au- 
thorized. 

Petition  for  trrlt  of  mandamus  by  the 
state,  on  relation  of  B.  F.  Ilenston,  against 
S.  A.  Callvert,  as  Commissioner  of  Public 
Lands,  to  compel  respondent  to  sell  certain 
land  applied  for  by  relator,  with  the  timber 
thereon.    Writ  denied. 

B.  F.  Heuston,  In  pro.  per.  W.  B.  Strat- 
ton  and  J.  M.  Asbton,  for  respondent. 

MOUNT,  C.  J.  Petition  for  writ  of  man- 
date. Petitioner  presented  to  the  Commis- 
sioner of  Public  Lands  his  application  to  pur- 
chase the  N.  W.  %  of  section  16,  township 
21  N.,  range  1  B.,  W.  M.  The  application 
shows  that  this  land  contains  1,200,000  feet 
of  merchantable  timber,  worth  $1  per  1,000 
feet,  and  that  the  applicant  desires  to  pur- 
chase the  land  with  the  timber,  and  not  the 
timber  without  the  land.  When  the  applica- 
tion to  purchase  was  presented  to  the  Com- 
missioner of  Public  Lands,  he  refused  to 
consider  it,  upon  the  ground  that  he  was  not 
authorized  to  sell  land  and  timber  when 
there  was  more  than  1,000,000  feet  of  tim- 
ber on  a  quarter  section  of  land.  This  writ 
Is  sued  out  to  compel  the  Commissioner  to 
sell  the  land  with  the  timber. 

The  petitioner  contends  that  the  Commis- 
sioner may  sell  the  land  notwithstanding 
the  amount  of  timber  there  may  be  thereon. 
This  raises  the  only  question  In  the  case, 
and  depends  upon  the  construction  of  sec- 
tions 11,  12,  c.  89,  pp.  235,  236,  of  the  Acts 
of  1897,  with  their  subsequent  amendments. 
These  sections,  as  they  now  stand,  are  as 
■follows: 

"Sec.  11.  That  any  person  or  company  may 
make  written  application  to  the  board  of  ap- 
praisers for  the  appraisement  and  sale  of 
any  lands  belonging  to  the  state,  and  said 
board  shall  cause  to  be  prepared  blank  ap- 
plications containing  such  instructions  as 
will  inform  and  aid  Intending  purchasers  In 
making  application  for  the  appraisement  and 
sale  of  any  lands.  Each  application  must 
be  accompanied  with  certificate  of  deposit  or 


certified  check  upon  any  bank  of  this  state, 
made  payable  to  the  State  Treasurer  and 
equal  In  amount  to  ten  cents  per  acre  for  the 
land  described  In  such  application:  provided, 
that  such  deposit  may  be  made  In  cash  or  by 
postofflce  money  order,  but  In  no  case  shall 
such  deposit  be  less  than  ten  dollars.  In 
case  the  lands  described  In  such  application 
are  sold  at  the  time  they  are  oflfered  for  sale. 
In  accordance  with  such  application,  the 
amount  of  such  deposit  shall  be  returned  to 
such  applicant.  If  such  lands  be  not  sold, 
through  fault  of  said  applicant  at  such  sale, 
such  deposit  shall  be  forfeited  to  the  state, 
and  shall  be  so  declared  by  the  said  board, 
and  the  State  Treasurer  shall  thereupon 
place  said  forfeited  money  to  the  credit  of 
the  general  fund  of  the  state.  That  when. 
In  the  Judgment  of  the  board  of  appraisers 
or  the  Commissioner  of  Public  Lands,  a  suf- 
ficient number  of  applications  have  been  re- 
ceived for  the  appraisement  and  sale  of  any 
lands  belonging  to  the  state,  said  Commis- 
sioner of  Public  Lands  shall  cause  any  of 
such  lands  so  applied  for  to  be  personally 
Inspected  and  appraised  as  to  Its  character, 
topography,  agriculture,  timber,  coal,  min- 
eral, stone  or  rock  quarries,  or  grazing.  Its 
distance  from  any  city,  town,  railroad,  river. 
Irrigation  ditch  or  other  waterways,  when  Ir- 
rigation Is  required,  and  fully  report  the 
same  to  said  board  or  Commissioner  of  Pub- 
lic Lands,  together  with  the  Commissioner's 
or  appraiser's  Judgment  as  to  its  present 
prospective  value,  which  said  report  shall  be 
considered  and  thereupon  a  price  per  acre 
fixed  for  each  quarter  section  and  subdivision 
thereof,  or  lot  or  block,  which  shall  not  be 
less  than  ten  dollars  per  acre  for  lands 
granted  for  educational  purposes:  provided, 
that  no  more  than  one  hundred  and  sixty 
acres  of  any  school  or  granted  lands  of  the 
state  shall  be  offered  for  sale  In  one  parcel, 
and  all  lands  within  the  limits  of  any  In- 
corporated city  or  town,  or  within  two  miles 
of  the  boundary  of  such  Incorporated  city  or 
town,  where  the  valuation  of  such  lands 
shall  be  found  by  appraisement  to  exceed 
one  hundred  dollars  per  acre,  shall,  before 
the  same  be  sold,  be  platted  Into  lots  and 
blocks  of  not  more  than  five  acres  in  a  block 
and  not  more  than  one  block  shall  be  offered 
for  snle  In  one  parcel,  and  said  board  Is 
hereby  authorized  to  plat  such  lands  Into 
lots  and  blocks,  and  all  plats  shall  be  filed 
In  the  office  of  the  Commissioner  of  Public 
Lands:  provided  further,  that  whenever  ap- 
plication Is  made  to  purchase  less  than  a  sec- 
tion, the  said  Commissioner  of  Public  Lands 
may  order  the  Inspection  of  an  entire  sec- 
tion or  sections:  provided  further,  that  all 
school  and  granted  lands  for  educational 
purposes  may  thereafter  be  sold  at  not  less 
than  the  appraised  value,  when  the  purchase 
price  realized  for  the  timber  thereon  addea 
to  the  appraised  value  of  the  land  Is  ten  dol- 
lars per  acre  or  In  excess  thereof."  Laws 
1903,  p.  103,  c.  74. 


Digitized  by 


Qoo^z 


792 


79  PACIFIC  BEPORTEB. 


fWaali. 


"Sec.  12.  That  Trhen  applications  are  made 
for  the  purchase  of  timber,  stone,  fallen 
timber,  bay,  or  gravel,  or  other  valuable  ma- 
terials situated  upon  public  lands  of  the  state, 
the  same  inspection  shall  be  had  as  for  ap- 
plications to  purchase  lands:  provided,  that 
no  standing  timber  or  stone  shall  be  sold 
for  less  than  the  aiq;>ralsed  value  thereof, 
and  such  timber,  stone,  bay  and  gravel  may 
be  sold  separate  from  the  land,  when,  in  the 
Judgment  of  the  board,  it  is  for  the  best 
Interest  of  the  state  to  sell  same,  except 
when  the  estimated  amount  of  timber  shall 
exceed  one  million  feet  to  the  quarter  sec- 
tion, in  which  case  the  timber  shall  be  sold 
separate  from  the  land:  and  provided  fur- 
ther, that  the  full  purchase  price  of  such 
valuable  materials  shall  be  paid  in  cash 
when  sold  separate  from  the  lands:  pro- 
vided, that  in  all  cases  when  the  timber  la 
sold  separate  from  the  land,  said  timber 
shall  revert  to  the  state  if  It  has  not  been 
removed  from  the  land  within  three  years 
from  the  date  of  purchase  thereof,  except 
that  in  all  cases  when  the  purchasers  are 
acting  in  good  faith  and  removing  the  said 
timber,  the  Land  Commissioner  may  extend 
the  time  of  removal  for  a  period  not  to  ex- 
ceed two  years.  That  In  every  appraisement 
of  land  granted  to  this  state  the  board  of 
appraisers  shall  be  and  serve  as  the  board 
of  appraisers  mentioned  in  section  2  of  ar- 
ticle 16  of  the  state  Constitution.  And  in 
every  appraisement  nnder  this  chapter  the 
said  board  shall  separately  appraise  all  im- 
provements placed  upon  any  land  of  the  state 
and  found  on  such  land  at  the  time  of  the 
appraisement;  and  shall  also  appraise  all 
damages  and  waste  done  to  said  land  by  the 
cutting  and  removal  of  timber  or  the  re- 
moval of  stone  or  other  materials  by  the  per- 
son or  persons  claiming  such  improvements, 
or  by  his  consent,  and  the  damage  to  the 
land  or  materials  thereon  by  reason  of  the 
use  and  occupancy  of  said  laud  shall  be  con- 
sidered in  the  appraisement,  and  the  bal- 
ance, after  deducting  such  damages  and 
waste  appraised  as  aforesaid,  shall  be  de- 
termined as  the  value  of  the  improvements 
upon  the  land  so  appraised  and  every  such 
appraisement  shall  be  recorded  in  the  pro- 
ceedings of  the  board  of  appraisers:  pro- 
vided, that  this  section  shall  not  be  con- 
sidered to  aftect  the  right  of  the  state  to  the 
value  of  such  land:  provided  further,  that 
If  the  purchaser  of  such  land  from  the  state 
be  not  the  owner  of  the  Improvements  he 
shall  deposit  with  the  State  Treasurer, 
through  the  board  of  appraisers,  within  thir- 
ty days  after  the  sale,  the  appraised  value 
of  such  Improvements;  and  if  it  be  foimd 
by  the  said  board  that  the  owner  of  said  Im- 
provements was  not  holding  adversely  to  the 
state  or  improving  said  land,  or  that  said 
Improvements  were  placed  on  said  land  In 
good  faith  by  a  lessee  from  the  state  or  ter- 
ritory, or  that  said  lessee  had  in  all  respects 
complied  with  the  terms  of  his  lease  and  his 


leasehold  Interest,  not  forfeit  or  subject  to 
forfeiture,  then  the  board  of  appraisers  shall 
direct  the  State  Treasurer  to  pay,  and  he 
shall  pay  to  the  owner  of  said  improvements 
such  sum  so  deposited;  but  If  It  be  found  by 
the  said  board  of  appraisers  that  the  said 
Improvements  owned  or  made  on  said  land 
by  parties  holding  or  claiming  the  land,  ad- 
versely to  the  state,  or  by  persons  without 
license  or  lease  from  the  state,  or  by  a  lessee 
who  had  not  complied  with  the  terms  of  bis 
lease,  then  said  board  shall  direct  the  State 
Treasurer  to  pay  over  such  sum  so  deposited 
into  the  permanent  school  fund.  In  case  the 
purchaser  shall  not  deposit  the  ai^raised 
value  of  the  improvements  In  the  manner 
described  above,  the  sale  may  be  disapproved 
by  the  board  of  appraisers:  provided  fur- 
ther, that  If  the  said  improvements  were 
made  by  a  lessee  or  other  person  with  Intent 
to  defraud  the  state  or  the  intending  pur- 
chaser the  sum  so  deposited  shall  be  re- 
turned in  the  manner  described  above,  to  the 
state:  provided  further,  that  in  determining 
the  value  and  nature  of  such  improvements 
the  board  is  hereby  authorized  to  compel  by 
subpoena  the  attendance,  swear  and  examine 
witnesses  as  to  the  cost  and  value  of  such 
Improvements  and  the  damage  and  waste  as 
wen."    Laws  1901,  p.  308,  c.  148. 

It  will  be  seen  that  section  12  provides  that 
"timl>er  •  •  •  may  be  sold  separate 
from  the  land,  when,  in  the  Judgment  of  the 
board,  it  Is  for  the  best  interest  of  the  state 
to  sell  same,  except  when  the  estimated 
amount  of  timber  shall  exceed  one  million 
feet  to  the  quarter  section.  In  which  case  the 
timber  shall  be  sold  separate  from  the  land." 
This  language  clearly  moans  that  the  timber 
and  land  cannot  be  sold  when  the  amount 
of  timber  shall  exceed  1,000,000  feet  to 
the  quarter  section.  Counsel  for  iKtitioner 
argues  that  section  11  relates  solely  to  the 
sale  of  land,  with  everything  contained 
therein,  while  section  12  relates  to  the  sale 
of  timber  and  other  land  products,  exclusive 
of  the  land,  and  that  the  application  in  this 
case  to  purchase  the  land  was  made  under 
section  11,  and  must  be  governed  by  that  sec- 
tion alone.  Conceding  that  section  11  re- 
lates solely  to  the  sale  of  the  land.  In  our 
opinion  it  does  not  have  the  effect  of  an  In- 
dependent act,  but  must  be  construed  with 
reference  to  other  sections  of  the  same  act. 
When  the  two  sections,  11  and  12,  are  read 
together,  it  is  apparent  that  the  Legislature 
intended  that,  when  the  amount  of  timber  on 
a  quarter  section  of  land  exceeds  1,000,000 
feet,  the  land  and  timber  should  not  be  sold 
together,  but  the  timber  alone  should  be  sold. 
It  is  true  that  section  11  of  the  act  of  1887 
did  not  contain  the  clause^  "except  when  the 
*  *  *  amount  of  timber  shall  exceed  one 
million  feet  to  the  quarter  section,  in  which 
case  the  timber  shall  be  sold  separate  from 
the  land."  This  clause  was  inserted  by 
amendment  In  1901.  Laws  1901,  p.  308,  c. 
148w    But  this  amendment  necessarily  had 


Digitized  by 


Google 


Wasb^ 


OASOADB  BOOM  CO.  T.  McNEELEt  LOGGINQ  Oa 


79S 


tbe  effect  Impliedly  to  modify  section  11  so 
that  lands  containing  more  than  1,000,000 
feet  of  timber  could  not  be  sold  wltb  tbe 
timber  thereon.  Sutherland,  Stat  Constr.  I 
135;  Swartwout  v.  Michigan  Central  B.  Co., 
24  Mich.  389;  Lawrence  v.  Grambllng,  13  S. 
OL  125.  Section  11  was  subsequently  amend- 
ed In  1903.  Laws  1903,  p.  103,  c.  74.  But  the 
amendments  then  made  do  not,  in  our  opin- 
ion, affect  the  provisions  of  section  12,  above 
discussed.  The  two  sections,  as  now  amend- 
ed, must  stand  together  as  parts  of  the  same 
act,  and  be  construed  as  If  originally  enacted, 
and  according  to  the  Intent  of  the  Legislature 
as  manifested  by  the  language  used.  When 
■0  construed,  we  think  It  Is  clear  that  tbe 
Commissioner  of  Public  Lands  has  no  au- 
thority to  sell  the  quarter  section  of  land  in 
question,  because  it  contains  more  than  !,• 
400,000  feet  of  timber. 

Tbe  writ  prayed  for  is  therefore  denied. 

FULLBRTOIT,  HADLKT,  and  DUN- 
BAS,  JJ ,  concur 

07  Wash.  203) 

CASOADB  BOOM  GO.  t.  McNEELEX  LOO- 

GINO  CO. 
<8upreme  Court  of  Washington.    Feb.  23, 1905.) 

U>OOINO   UEN— KVIDENCB— rSK   OF  BOOK. 

1.  Evidence  in  an  action  to  establlah  a  logging 
lien  held  insnfiicieat  to  show  liability  on  the 
pert  of  defendant 

2.  Where  defendant  took  charge  of  and  used 
the  logging  boom  of  plaintiff,  it  U  not  liable  for 
the  reaaonablA  valoe  thereof,  in  an  action  to 
recover  the  same,  where  there  was  no  evidence 
•a  to  such  valae. 

Appeal  from  Bnporior  Conrt,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  the  Cascade  Boom  Company 
against  the  McNeeley  Logging  Company. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals   Affirmed. 

Corliss  &  Paull,  for  appellant  Charles  O. 
Bate*  and  John  H.  McDanlela,  for  respond- 


RUDKIN,  J.  Tbe  plaintiff  is  a  corporation 
wganlzed  to  build  booms,  and  to  catch  logs 
and  timber  products  therein,  under  the  act 
of  March  17.  1890  (Laws  1890,  p.  470),  and 
has  aied  in  tbe  office  of  the  Secretary  of 
State  a  plat  or  survey,  as  required  by  section 
2  of  said  act  Tbe  defendant  is  a  corporation 
engaged  in  the  logging  business.  In  the 
spring  of  1902  tbe  plaintiff  constructed  a 
boom  across  the  Snoqualmie  river,  above  the 
falls.  This  boom  consisted  of  six  or  seven 
boomsticks,  from  60  to  80  feet  in  length, 
which  were  coupled  together  wltb  chains,  and 
the  ends  of  the  boomsticks  were  fastened  to 
trees  on  the  banks  of  the  river,  to  bold  tbe 
boom  in  place.  In  the  fall  of  tbe  year  1902 
this  boom  bTokt  and  swung  along  the  bank 
of  tbe  river,  where  it  remained  until  the 
month  of  May,  1903.  Some  time  in  the  latter 
month  tbe  manager  of  the  defendant  corporap 


tion  bad  a  conversation  with  the  president  of 
tbe  plaintiff  corporation,  and,  as  a  result  of 
that  conversation,  the  defendant  replaced  the 
boom  across  the  river,  in  which  position  It 
remained  imtil  the  month  of  October,  1903. 
During  that  time  the  boom  caught  and  held 
some  5,000,000  feet  of  logs  belonging  to  the 
defendant  A  lien  was  filed  against  these 
logs  by  the  plaintiff  for  labor  performed  and 
assistance  rendered  in  securing  the  same. 
This  action  was  brought  to  foreclose  this 
lien.  The  defendant  had  Judgment  below, 
and  from  such  Judgment  tbe  plaintiff  appeals. 

The  case  turns  entirely  upon  questions  of 
fact  The  conversation  between  tbe  president 
of  tbe  appellant  corporation  and  the  man- 
ager of  the  respondent  corporation  in  rela- 
tion to  tbe  use  of  the  boom  was  rather  in- 
definite, and  there  was  a  conflict  in  the  tes- 
timony as  to  the  language  used.  The  witness 
Scott,  president  of  tbe  plaintiff  corporation, 
testified  in  relation  to  this  conversation  as 
follows:  "Mr.  WUeox  says —  'Frank,'  be 
says,  'bow  abont  that  boom?'  I  says,  'Do  you 
want  it  hung?'  'Well,'  be  says,  'yes.'  'Well,' 
I  says,  'go  and  hang  it'  I  says,  'I  am  pretty 
busy.  You  have  got  lots  of  time.  Tou  go 
and  hang  it  if  you  want  it'  Ue  says,  'AH 
right,'  he  would.  About  ten  days,  I  think, 
after  that  be  bung  it"  The  witness  Wilcox, 
manager  of  the  defendant  corporation,  re- 
lated the  conversation  as  follows:  "I  met  Mr. 
Scott  in  Snoqualmie,  and  I  asked  liim  what 
he  was  going  to  do  with  Ids  boom  that  year. 
He  said  he  was  not  going  to  do  anything  with 
it  I  asked  him  what  he  would  charge  me  to 
let  me  swing  the  boom  and  catch  our  logs; 
and  he  hesitated,  and  be  saya,  'I  won't  charge 
you  anything.'  He  says,  'If  you  want  to 
swing  it  go  ahead  and  swing  it'  He  says, 
'Tou  can't  hurt  those  boomstlcka'  That  was 
tils  vary  words.  And  I  told  him  all  right,  I 
would  take  him  up  on  it  And  so  it  might 
have  been  a  week  or  ten  days,  or  such  a  mat- 
ter, and  I  had  the  boom  strung."  The  latter 
witness  was  corroborated  in  a  measure  by  tbe 
witness  McNatt  Tills  testimony  utterly  falls 
to  abow  that  tbe  appellant  caught  and  held 
the  logs  of  tbe  respondent  at  its  request  as 
alleged  in  the  complaint  and  lien  notice,  or 
aa  required  by  the  statute.  Tbe  utmost  it 
tends  to  show  is  that  the  respondent  took 
charge  of  and  used  tbe  appellant's  boom,  and 
thus  rendered  itself  liable  for  tbe  reasonable 
rental  value  thereof.  The  appellant  claimed 
in  argument  that  it  should  be  allowed  a  re- 
covery for  such  rental  value,  at  least  There 
are  several  objections  to  such  a  recovery  in 
this  action.  There  is  no  basis  for  snCh  re- 
covery in  tbe  complaint  There  is  no  testi- 
mony from  which  this  court  could  deter- 
mine Bucb  rental  value,  and  no  lien  would 
attach  to  the  logs  to  secure  its  payment  We 
do  not  desire  to  be  understood  as  holding 
that  there  was  in  fact  any  liability  for  tbe 
rental  valae  in  this  case,  as  that  question  Is 
not  properly  before  us. 

Tbe  appellant  Questions  tbe  authority  of 
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Its  president  to  grant  tbe  use  of  its  boom  free 
of  charge,  but,  assuming  that  the  president 
bad  no  such  authority.  It  would  not  avail 
tbe  appellant  In  this  case.  If  the  president 
bad  no  authority  to  act  for  or  bind  tbe  ap- 
pellant, then  there  was  no  request,  and  no 
agreement,  express  or  implied,  and  we  would 
simply  have  a  case  where  the  respondent  took 
charge  of  and  used  the  appellant's  boom. 
For  reasons  already  stated,  there  can  be  no 
recovery  for  such  use  In  this  case. 

In  any  event  the  Judgment  appealed  from 
Is  right,  and  the  same  is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TON,  and  DUNBAR,  JJ.,  concur. 


HAYNES  V.  GAY  et  al. 

(Supreme  Court  of  Washington.    Feb.  27, 1905.) 

BILLS    AND    NOTES— BONA    FIDE    PURCHASEBS — 

EQVITABLE    DEFENSES — NOTICE — 

BDRDEN    OF    PROOF. 

1.  Notice  to  an  agent  who  purchases  a  note 
that  it  is  tainted  with  usury  is  notice  to  his 
principal. 

[EJd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  §§  670-679.] 

2.  In  an  action  by  an  assignee  to  foreclose  a 
chattel  mortgage,  the  burden  is  on  defendant  to 
show  that  plaintiff  knew  that  the  note — which 
was  fair  on  its  face — secured  by  the  mortgage 
was  usurious. 

3.  The  fact  that  the  attorney  of  an  assignee 
of  a  chattel  mortgage  originally  instituted  pro- 
ceedings in  pais  to  foreclose  the  mortgage,  nam- 
ing the  original  mortgagee  as  the  party  in  in- 
terest, although  he  had  already  assigned  the 
same,  and  did  not  substitute  the  assignee  as 
tbe  party  in  interest  until  the  mortgagor  had 
obtained  an  order  to  bring  the  proceedings  into 
court,  did  not  show  that  the  attorney  had  no- 
tice that  the  note,  in  tlie  hands  of  the  assignor, 
was  subject  to  equitable  defenses. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Richard  Haynes  against  C.  F. 
Gay  and  another.  Prom  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

L.  H.  Pratber,  for  appellants.  James  Hop- 
kins, for  respondent. 

PER  CURIAM.  This  was  an  action  by 
Richard  Haynes,  as  assignee  of  V.  L.  Har- 
vey, to  foreclose  a  chattel  mortgage  given  to 
secure  a  certain  promissory  note.  The  an- 
swer of  the  defendants  admitted  the  exe- 
cution of  tbe  note,  but,  as  an  affirmative 
defense,  alleged  that  the  note  was  tainted 
with  usury,  in  that  it  was  given  partly  in 
payment  of  usurious  interest,  and  the  usuri- 
ous character  of  tbe  note  was  fully  set  out. 
It  was  also  alleged  that  the  plaintiff  pur- 
chased said  note  with  full  knowledge  of  its 
usurious  character.  The  lower  court  found 
for  tbe  plaintiff,  and  rendered  Judgment  ac> 
cordingly.     Defendants  appeal. 

The  note  is  an  ordinary  negotiable  note, 
and  contains  nothing  on  its  foce  to  Indicate 
its  character.     The  note  was  undoubtedly 


usurious,  but  tbe  only  question  proper  for 
us  to  consider  Is,  was  the  plaintiff  an  inno- 
cent purchaser,  without  notice  of  its  true 
character?  Haynes  was  a  resident  of  Cali- 
fornia, and  personally  knew  nothing  al)out 
tbe  note,  but  the  note  was  purchased  for 
him  by  his  agent,  James  Hopkins;  and  it 
must  be  conceded  that  if  tbe  agent,  Hopkins, 
knew  the  character  of  the  note  when  be  pur- 
chased it,  that  would  be  notice  to  bis  prin- 
cipal. The  record  discloses  that  James  Hop- 
Idns  brought  proceedings  originally,  as  at- 
torney for  V.  L.  Harvey,  to  foreclose  the 
mortgage,  under  tbe  summary  provision  of 
tbe  statute  providing  for  tbe  foreclosure  of 
a  mortgage  out  of  court.  Tbe  appellants  ap- 
plied for  and  secured  an  order  to  bring  tbe 
action  into  tbe  superior  court.  The  burden 
of  proof  was  upon  tbe  appellants  to  show 
that  Hopkins  knew  of  the  usurious  character 
of  the  note,  and  the  appellants  asked  the 
superior  court  to  find  that  the  plaintiff  had 
notice  of  Its  true  character  from  tbe  alleged 
suspicious  circumstance  that,  when  tbe  case 
was  brought  Into  the  superior  court,  MV. 
Hopkins  asked  permission  to  substitute  Mr. 
Haynes  as  the  real  party  in  interest,  while 
tbe  testimony  shows  that  Mr.  Hopkins  bought 
the  note  before  his  attempt  to  foreclose  by 
notice  and  sale.  This  may  have  been  a  sus- 
picious circumstance,  or  it  may  not  Mr. 
Hopkins  may  have  originally  bad  a  miscon- 
ception of  tbe  law  with  reference  to  the  ne- 
cessity of  making  Mr.  Haynes  the  plaintiff 
in  his  proceedings  to  foreclose  the  mortgage. 
Knowledge  of  the  usurious  character  of  tbe 
note  tn  Mr.  Harvey  was  not  necessarily 
knowledge  in  Mr.  Hopkins,  and,  there  seem- 
ing to  be  no  other  evidence  In  the  record  tend- 
ing to  show  knowledge  on  tbe  part  of  Mr. 
Hopkins,  we  are  of  tbe  opinion  that  the 
lower  court  correctly  found  for  the  plaintiff. 
Judgment  afSimed. 


VAN  DE  VANTER  v.  FLAHERTY  et  ux. 
(Supreme  Court  of  Washington.     Feb.  25, 1905.) 

HIGHWAYS— WAY  OP  NECESSITY— EASEMENTS— 
PRESCRIPTION— MOBTOAOEB— BONA  FIDE  PUR- 
CHASER—LIMITATION  OF  EASEMENT— REASON- 
ABLE  USE. 

1.  Where  plaintiff  and  his  grantors  owned 
certain  landlocked  land,  and  had  used  a  road- 
way across  defendants'  land  to  a  highway  no- 
toriously, continuously,  and  adversely  for  more 
than  20  years,  without  let  or  license,  they  were 
entitled  to  an  easement  in  such  roadway  by 
prescription. 

2.  Where  plaintiff  was  entitled  to  a  roadway 
by  prescription  over  land  subject  to  a  mort- 
gage, as  against  the  mortgagor,  the  easement 
was  also  valid  against  the  mortgagee  and  the 
purchaser  at  foreclosure  sale. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Easements,  S§  59,  60.] 

3.  Where  a  roadway  across  defendants'  land 
between  plaintiff's  landlocked  land  and  a  high- 
way was  well  defined,  open,  and  apparent  to  all 
persons,  and  defendants,  prior  to  tbeir  purchase 
of  the  land  over  which  the  way  ran.  had  actual 
notice  of  its  existence  and  of  plaintiff's  claim 
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thereto,  defendants  were  not  bona  fide  parcbas- 
era  without  notice  ot  the  easement. 

4.  Where  plaintiff,  in  a  suit  to  enjoin  inter- 
ference with  a  roadway  easement,  described  the 
way  as  running  from  the  southeast  comer  of 
his  land  across  the  west  side  of  the  8.  B.  ^ 
of  the  N.  E.  %  of  section  10,  a  decree  In  favor 
of  plaintiff,  describing  the  way  as  running  from 
the  southeast  corner  of  plaintiff's  land,  over 
and  across  the  N.  %  of  the  S.  W.  ^  of  the 
8.  E.  ^,  and  thence  across  the  west  side  of  the 
S.  B.  Vi  of  the  N.  E.  ^  of  section  10,  waa 
erroneous,  for  failure  to  definitely  locate  such 
right  of  way. 

5.  Where  a  right  of  way  easement  was  obtain- 
ed by  prescription,  and  the  limits  thereof  were 
not  clearly  defined,  the  dominant  tenant  was 
only  entitled  to  a  way  bounded  by  the  line  of 
reasonable  enjoyment. 

Appeal  from  Superior  CJourt,  King  County ; 
Boyd  J.  Tallman,  Jud^e. 

Action  by  Edward  Van  De  Vanter  against 
P.  J.  Flaherty  and  wife.  From  a  judgment 
In  favor  of  complainant,  defendants  appeal. 
Reversed. 

Geo.  McKay,  for  appellants.  Frank  S. 
Griffith,  for  respondent 

RUDKIN,  J.  The  plaintiff  Is  the  owner  of 
the  northwest  quarter  of  the  northeast  quar- 
ter of  section  10,  township  22,  range  4.  The 
defendants  are  the  owners  of  the  southeast 
quarter  of  the  northeast  qiiarter  and  north 
half  of  the  southwest  quarter  of  the  north- 
east quarter  of  the  same  section.  There  Is 
a  public  highway,  known  as  the  "Des  Moines 
Road,"  running  east  and  west  through  the 
center  of  said  section  10.  The  land  owned 
by  the  plaintiff  Is  landlocked,  and  the  only 
means  of  Ingress  and  egress  to  and  from 
said  land  Is  across  the  lands  owned  by  the 
defendants,  to  the  Des  Moines  Road,  a  dis- 
tance of  about  80  rods.  The  plaintiff  claims 
a  roadway  by  prescription  across  the  lands 
of  the  defendants  above  described,  and 
brings  this  action  to  establish  said  roadway, 
and  to  enjoin  the  defendants  from  interfer- 
ing with  the  use  and  enjoyment  thereof. 
The  plaintiff  had  judgment  in  the  court  be- 
low, and  the  defendants  appeal  therefrom. 
The  motion  to  dismiss  the  appeal  Is  denied, 
on  the  authority  of  McConnell  v.  Kaufman, 
4  Wash.  229,  29  Pac.  1053. 

While  a  great  many  errors  are  assigned  In 
the  appellants'  brief,  we  think  the  only  ques- 
tions of  any  importance  may  be  discussed 
under  the  following  heads.  (1)  Has  the  re- 
spondent a  roadway  by  prescription  over  the 
lands  of  the  appellants?  And  (2)  if  so,  is 
such  roadway  sufficiently  described  in  the 
judgment  of  the  court? 

1.  The  court  below  found,  in  effect,  that 
the  land  of  the  plaintiff  is  landlocked ;  that 
there  Is  no  means  of  ingress  or  egress  to  or 
from  said  land,  except  by  a  roadway  run- 
ning across  the  westerly  side  of  the  south- 
east quarter  of  the  northeast  quarter  of  said 
section  10 ;  that  said  roadway  has  been  used 
openly,  notoriously,  continuously,  and  ad- 
versely by  the  owners  and  occupants  of  the 
land  now  owned  by  the  plaintiff  for  a  period 


of  more  than  1.5  years,  and  the  right  to  use 
said  roadway  over  and  across  the  lands  now 
owned  by  the  defendants  has  never  been  de- 
nied, but  the  same  has  been  used,  with  the 
knowledge  of  all  persons  who  owned  or  oc- 
cupied the  lands  of  the  defendants,  for  said 
period  of  15  years  or  more,  and  said  road- 
way has  been  for  said  length  of  time  well 
defined,  open,  and  apparent  to  all  persons. 
While  there  Is  decided  conflict  In  the  testi- 
mony as  to  the  particular  roadway  actually 
traveled  and  used,  this  court  would  not  be 
warranted  in  disturbing  the  finding  of  the 
court  below  In  that  regard,  and  in  ail  other 
respects  we  think  the  finding  is  supported 
by  the  testimony.  The  witness  Wilcoxen  oc- 
cupied tlie  land  now  owned  by  the  plaintiff 
from  1884  to  1898,  and  during  all  that  period 
he  used  the  roadway  in  question,  and  ex- 
pended $100  in  building  the  roadway  and 
keeping  the  same  in  repair.  Tliis  witness 
and  his  successors  in  interest  used  the  road- 
way continually  for  nearly  20  years  with- 
out let  or  hindrance  from  any  person,  and 
during  all  said  time  expended  more  or  less 
money  in  keeping  the  road  in  repair  and  fit 
for  public  travel.  We  think  the  testimony 
ample  to  establish  a  roadway  by  prescrip- 
tion, under  the  decisions  of  this  court  in 
Wasmund  v.  Harm,  78  Pac.  777,  and  Seattle 
V.  Smithera  (decided  February  20,  190.5)  79 
Pac.  615.  The  appellants  allege  in  their  an- 
swer that  the  respondent  in  this  action  was 
the  owner  of  the  lands  now  owned  by  the 
appellants  on  the  7th  day  of  April,  1893,  and 
on  that  date  mortgaged  said  lands  to  one 
Magnus,  without  excepting  or  reserving  any 
right  of  way ;  tliat  said  mortgage  was  there- 
after foreclosed,  and  the  property  sold,  and 
the  defendants  are  now  the  owners  of  the 
same  through  mesne  conveyances  from  the 
purchaser  at  the  foreclosure  sale.  We  do 
not  see  the  materiality  of  this  defense.  The 
roadway  In  question  was  not  owned  by  this 
respondent  at  the  time  said  mortgage  was 
executed,  but  was  owned  by  the  then  owner 
of  the  respondent's  land,  and  was  appurte- 
nant thereto.  If  the  roadway  by  prescrip- 
tion was  good  as  against  the  mortgagor,  it 
was  e<iually  good  as  against  the  mortgagee, 
and  the  purchaser  at  the  foreclosure  sale  ac- 
quired his  title  subject  to  the  easement.  The 
appellants  cannot  claim  to  be  bona  fide  pur- 
chasers, without  notice  of  the  easement,  for 
two  reasons:  (1)  Because  the  court  found 
that  the  roadway  was  well  defined,  open,  and 
apparent  to  all  persons ;  and  (2)  because  the 
court  found  that  the  appellants,  at  and  pri- 
or to  their  purchase  of  the  lands  now  owned 
by  them,  had  actual  notice  of  the  existence 
of  this  roadway,  and  of  the  respondent's 
claim  thereto,  and  these  findings  are  sup- 
ported by  the  testimony.  There  was  no  er- 
ror in  the  ruling  of  the  court  that  the  re- 
spondent has  a  roadway  by  prescription 
across  the  lands  of  the  appellants. 

2.  We  think,  however,  the  judgment  will 
have  to  be  reversed  on  account  of  the  uncer- 
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talnty  In  the  description  of  the  roadway  In 
the  final  decree.  The  complaint  deBcril)eB 
the  roadway  as  running  from  the  southeast 
corner  of  the  respondent's  land  across  the 
west  side  of  the  southeast  quarter  of  the 
northeast  quarter  of  section  10.  This  de- 
scription is  uncertain  in  itself.  We  presume 
it  was  the  intention  of  the  pleader  to  locate 
the  roadway  on  the  west  20  feet  of  the  south- 
east quarter  of  said  northeast  quarter.  At 
least,  it  is  so  located  in  the  plat  in  the  re- 
spondent's brief.  On  the  other  hand,  the 
findings  of  fact  and  decree  describe  the  road- 
way as  running  from  the  southeast  comer 
of  the  plaintiff's  land  over  and  across  the 
north  half  of  the  southwest  quarter  of  the 
northeast  quarter,  and  thence  across  the 
west  side  of  the  southeast  quarter  of  the 
northeast  quarter  of  section  10.  The  case 
does  not  seem  to  have  been  tried  with  a  view 
of  locating  the  roadway  In  question  with  any 
degree  of  certainty,  and  this  court  is  unable 
from  the  testimony  to  correct  the  descrip- 
tion, or  remove  the  ambiguity  which  is  ap- 
parent on  the  face  of  the  record.  The  de- 
cree is  certJiinly  a  departure  from  the  com- 
plaint, and  all  the  testimony  seems  to  locate 
the  roadway  at  some  place  along  the  west- 
erly side  of  the  southwest  quarter  of  the 
northeast  quarter  of  said  section.  Complaint 
is  also  made  that  there  was  no  testimony  to 
support  the  finding  that  the  roadway  used 
was  20  feet  In  width.  A  right  of  way  by 
grant  which  Is  not  limited  in  the  grant  itself, 
or  a  right  of  way  by  prescription,  is  Iwunded 
by  the  line  of  reasonable  enjoyment.  Ever- 
ett Water  Company  v.  Powers  (decided  Feb. 
21,  1905)  79  Pac.  617.  When  the  case  Is  re- 
manded the  court  below  can  ascertain  and 
fix  the  width  of  the  roadway  in  accordance 
with  the  rule  above  announced. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  direction  to  the  court  below 
to  enter  a  decree  describing  the  roadway  in 
question  with  common  certainty,  and  fixing 
the  width  thereof,  and  to  take  further  testi- 
mony to  that  end. 

MOUNT,  C.  X,  and  DUNBAR,  PULLER- 
TON,  and  HADLEY,  JJ.,  concur. 


DELTA  COUNTY  BANK  v.  McGRANAHAN 

et  al. 

(Supreme  Court  of  Washington.     March  4, 

lOOo.) 

CONTRACTS— NEGOTIABLE  PAPERS— DURESS— EV- 
IDENCE—SUFFICIENCY — TUBEAT  OF  CBIMINAL, 
PBOSECUTION  —  BANKBUPTCX— DISCUARGE  — 
SCHEDULED  CLAIMS. 

1.  In  an  action  on  notes  stOTed  by  a  married 
woman,  evidence  that  her  husband,  as  president 
of  plaintiffs'  bank,  had  loaned  himself  sums 
which  he  was  unable  to  repay,  and  that  plain- 
tlCfs  insisted  that  certain  proi)erty  claimed  by 
the  wife  should  be  turned  over  to  them,  else  the 
husband  would  be  criminally  prosecuted,  and 
that  this  was  done,  and  the  notes  in  suit  were 
given  in  lieu  of  a  mortguge  which  the  husband 


and  wife  had  placed  on  the  property,  justified 
the  trial  court  in  finding  that  the  execution  was 
nnder  duress. 

2.  Where  plaintiff  was  listed  aa  a  creditor  of 
a  bankrupt,  and  due  notice  was  given  it  of  the 
bankruptcy  proceedings  in  time  to  present  all 
its  claims,  it  could  not  afterwards  claim  tbat 
certain  notes  held  by  it  were  not  released  by 
the  discharge  in  bankruptcy,  because  the  notes 
were  not  scheduled  in  the  bankrupt's  list  of 
obligations,  as  the  bankrupt  act  excepts  from 
discharge  only  the  unscheduled  claims  of  credit- 
ors without  notice  of  the  bankruptcy  proceed- 
ings. 

3.  The  order  of  the  bankruptcy  court  dischar- 
ging a  bankrupt  from  his  provable  debts  is  con- 
clusive on  collateral  attack  as  to  all  such  debts 
not  specially  excepted,  and  the  holders  of  notes 
executed  by  him  could  not  afterwards  sue  on 
them  on  the  ground  that  they  were  not  re- 
leased b.v  the  discharge,  because  given  for  monej- 
misappropriated  by  the  maker. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; Frank  H,  Rudkln,  Judge, 

Action  by  the  Delta  County  Bank  against 
Anna  F,  McGranahan  and  another.  Ftoni  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Eugene  E.  Wager,  for  appellant  Hovey  Sc 
Hale,  for  respondents. 

FULr.ERTOX,  J.  In  this  action  the  ap- 
pellant sought  to  recover  from  the  respond- 
ents the  sum  of  $1,417,  alleged  to  l>e  due  up- 
on two  promissory  notes  executed  by  the  re- 
spondents to  the  appellant  at  Delta,  Colo., 
on  January  4,  1898.  To  the  complaint,  which 
was  in  the  usual  form,  the  respondents  an- 
swered, averring  that  the  notes  were  execut- 
ed without  consideration,  and  that  the  re- 
spondent Anna  F.  McGranahan  had  signed 
the  same  under  duress;  such  duress  consist- 
ing of  threats  to  Institute  a  criminal  prosecu- 
tion against  her  husband,  made  by  the  offi- 
cers of  the  appellant,  if  certain  property  own- 
ed by  her  was  not  delivered  to  the  appellant,, 
and  the  notes  in  suit  executed.  The  respond- 
ent T.  H.  McGranahan  defended  on  the 
ground  that  he  had  been  discharged  in  bank- 
ruptcy from  all  debts  and  claims  which  are 
made  provaWe  by  the  bankruptcy  act  of  the 
United  States,  and  that  the  debts  represent- 
ed by  the  notes  in  suit  were  such  provable 
debts.  Issue  was  taken  on  the  answers,  and 
a  trial  had  before  the  court  without  a  Jury, 
resulting  In  a  Judgment  for  the  respondents. 

That  Mrs.  McGranahan  executed  the  notes 
in  suit,  and  turned  over  to  the  appellant  cer- 
tain of  her  individual  property  In  payment  of 
her  husband's  debts,  to  avoid  a  criminal 
prosecution  against  her  husband,  Is  testified 
to  not  only  by  herself  and  husband,  but  by 
the  ofllcers  of  the  appellant  also.  The  offi- 
cers say  that  Mr.  McGranahan,  as  president 
of  the  appellant  bank,  loaned  himself  large 
sums  of  money,  which  he  was  unable  to  re- 
pay; that  the  creditors  of  the  bank  believed 
the  property  claimed  by  Mrs.  McGranahan 
was  procured  by  some  of  this  money  so  bor- 
rowed, and  they  Insisted  that  the  property 
be  turned  over  to  the  bank,  else  McGranahan 
be  prosecuted  for  having  violated  the  crim- 
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Inal  Btatutea  of  Colorado;  that  tbey  oom- 
mnnlcated  tbia  fact  to  the  respondents;  and 
that  the  property  was  turned  over  according- 
ly, the  notes  being  glyen  In  Ilea  of  a  mort- 
gtge  the  resiKindents  had  placed  on  tbe  prop- 
erty. This,  we  think,  taken  with  the  testi- 
mony of  the  respondents,  Justifles  tbe  finding 
of  duress  made  by  tbe  trial  court,  and  war- 
rants tbe  Judgment  relieving  Mrs.  McOrana- 
lian  from  liability  on  the  notes.  Thompson 
▼.  Nlggley,  6S  Kan.  6(M,  35  S.  W.  200,  26  L.  B. 
A.  808. 

It  Is  contended  that  the  discharge  in  bank- 
ruptcy did  not  release  T.  H.  McGranaban 
from  the  obligation  of  these  notes,  because. 
It  is  claimed,  tbe  notes  were  not  scheduled 
In  bis  list  of  obligations  filed  in  the  bank- 
ruptcy proceedings,  and  because  tbe  notes 
were  given  tor  m*ney  mlsaK>roprlated  by 
hlro  while  acting  in  a  fiduciary  capacity. 
We  think,  however,  that  neither  of  these  ol)- 
Jections  Is  well  taken.  Tbe  bankruptcy  act 
does  not  except  from  the  order  of  discharge 
all  claims  not  duly  scheduled.  It  excepts 
Bucb  unscheduled  claims  only  where  the 
creditor  has  no  notice  or  actual  knowledge  of 
tbe  bankruptcy  proceedings.  As  tbe  appel- 
lant was  listed  as  a  creditor  of  the  bankrupt, 
and  due  notice  of  tbe  bankruptcy  proceed- 
ings was  sent  it  in  time  for  it  to  present  all 
of  its  claims,  it  bad  notice  and  actual  knowl- 
edge of  the  proceedings,  and  the  rule  con- 
tended for  is  not  applicable. 

The  second  objection  Is  one  that  might 
bave  been  urged  in  tbe  bankruptcy  proceed- 
ings to  prevent  an  order  of  discbarge  against 
^is  particular  debt,  but  it  cannot  be  urged 
to  except  from  tbe  operation  of  tbe  order 
claims  that  were  plainly  included  within  it 
lb  other  words,  tbe  order  of  the  bankruptcy 
court  discharging  a  bankrupt  from  bis  prov- 
able debts  is  conclusive  on  collateral  attack 
as  to  all  provable  debts  of  the  bankrupt  not 
specially  excepted. 

The  Judgment  is  affirmed. 

MOtfN'T,  C.  J.,  and  HADLBY  and  DUN- 
BAR, JJ.,  concur. 


GO  FUN  T.  FIDALGO  ISLAND  CANNING 

OO. 
(Supreme  Court  of  Washington.    Feb.  27, 1005.) 

CONTRACTS  —  PEBFOBUANCE  —  EVIDGNCK  —  IN- 

STBUCTIONS— APPEAlr— VEBDICT 

—CONCLUSIVENESS. 

1.  Where  the  evidence  is  conflicting,  the  ver' 
diet  will  not  be  interfered  with  on  appeal. 

2.  Plaintiff  contracted  with  defendant  to  pack 
a  certain  number  of  <*ases  of  fish  per  day  for 
defendant,  at  a  certain  price  per  case,  it  lieing 
stipulated  that,  if  plaintiff  tailed,  through  bis 
fault,  to  pack  the  required  number,  be  should 
pay  40  cents  for  each  case  less  than   the  re- 

3uired  number  which  he  packed  on  any  day. 
n  an  action  for  the  amount  due  under  the  con- 
tract, it  was  admitted  that  on  several  days 
plaintiff  had  failed  to  pack  tbe  required  number 
of  cases,  and  plaintiff's  evidence  tended  to  show 
tliat  this  was  caused  by  defendant's  refusal  to 


allow  him  to  use  its  machinery  at  certain  times. 
Held,  that  evidence  that  defendant  was  in  fact 
damaged  to  the  extent  of  $2  for  each  case  less 
than  the  required  number  wag  properly  ex- 
cluded, inasmuch  as  the  damages  were  stipu- 
lated, and  not  in  issue. 

3.  There  being  no  evidence  that  plaintiff  was 
required  by  the  contract  to  work  on  Sunday,  an 
instruction  that  be  could  not  be  charged  for  any 
ahortaf^e  occurring  on  a  Sunday,  and  could  not 
offset  the  amoimt  of  fish  packed  on  Sunday 
against  shortages  occurring  on  other  days,  was 
proper. 

4.  The  refusal  of  a  requested  instruction  sub- 
stantially contained  in  an  instruction  given  is 
not  error. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;   George  A.  Joiner,  Judge. 

Action  by  Go  Fun  against  tbe  Fldalgo  Is- 
land Canning  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Quinby  &  Wells,  for  appellant.  Kerr  & 
McCord,  for  respondent. 

MOUNT,  C.  J.  This  action  was  begun  by 
the  respondent  to  recover  from  appellant  an 
alleged  balance  on  a  contract  for  canning 
fish.  The  complaint  alleges  the  contract,  a 
compliance  therewith  by  tbe  respondeu'f,  and 
a  balance  due  him,  amounting  to  |2,047.%. 
The  appellant's  answer  admits  the  contract, 
but  denies  compliance  therewith  on  the  part 
of  tbe  respondent,  and  also  alleges  an  over- 
payment to  the  respondent,  amounting  to 
12,187.80,  and  prays  Judgment  for  that 
amount  Respondent's  reply  denies  the  new 
matter  in  the  answer.  Upon  these  Issues 
the  case  was  tried  to  the  court  and  a  Jury. 
A  verdict  was  returned  for  tbe  full  amount 
of  respondent's  claim.  From  a  Judgment  on 
the  verdict,  this  appeal  is  prosecuted. 

The  contract,  after  providing  that  the  re- 
spondent should  pack  3,300  cases  of  fish  per 
day  at  tbe  Anacortes  cannery,  among  other 
things  contained  the  following  provision: 
"That  the  said  party  of  tbe  first  part  [the 
respondent]  further  agrees  that  he  will  pay 
to  said  second  party  [the  appellant]  the  sum 
of  forty  cents  per  case  for  each  case  less 
than  3,300,  which  he  shall  fail  to  pack  at 
the  Anacortes  cannery  on  any  day  •  •  • 
during  tbe  continuance  of  this  contract,  if 
the  failure  to  make  the  required  pack  arises 
from  lack  of  men  or  want  of  skill  on  tbe  part 
of  the  workmen  furnished  by  the  said  first 
party;  but  if  any  shortage  of  the  pack  arises 
from  the  failure  on  tbe  part  of  the  second 
party  to  furnish  sufficient  fish  or  for  the  fail- 
ure on  the  part  of  tbe  machinery  furnished 
to  do  proper  work,  no  charge  shall  be  made 
for  any  shortage."  It  was  stipulated  at  the 
trial  that  the  respondent  packed  the  number 
of  cases  required  by  the  terms  of  the  con- 
tract and  that  at  the  contract  price  he  earn- 
ed $70,514.54;  that  he  had  been  paid  by  ap- 
pellant ?68.466.G9,  leaving  a  balance  of  $2,- 
047.85.  It  was  conceded  tbat  respondent 
did  not  pack  the  guarantied  number  of  cases 
per  day  for  a  number  of  days,  aggregating  a 
shortage  of  10,467  cases.     Respondent  con- 
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tended  bdow  that  by  tba  terms  of  the  con- 
tract he  should  pay  for  such  shortage  only 
when  the  same  was  brought  about  by  the  lade 
of  men  or  lack  of  skill  of  the  workmen  fur- 
nished by  him,  and  that  be  was  not  liable 
for  the  actual  shortage  above  stated,  be- 
cause such  shortage  was  occasioned  by  the 
negligence  of  the  appellant  in  not  furnishing 
sufficient  flah,  and  because  of  failure  of  the 
machinery  to  do  proper  work.  Appellant 
contended  that  the  shortage  was  occasioned 
aolely  by  the  negligence  of  the  respondent 
In  falling  to  fnmish  a  sufficient  nnmber  of 
skilled  men.  This  was  the  only  issue  of 
fact  in  the  case,  and  appellant's  main  con- 
tention before  this  court  now  is  that  there 
Is  no  evidence  to  support  the  verdict,  and 
that  a  careful  weighing  of  the  evidence 
shows  a  clear  preponderance  against  the 
verdict  In  view  of  this  contention,  we  have 
gone  very  carefully  over  the  entire  evidence 
sent  here,  and  find  that  there  is  much  there- 
of in  support  of  the  contention  of  each  side 
to  the  controversy.  Under  the  uniform  rul- 
ings of  this  court  In  aacfa  cases,  the  verdict 
of  the  Jury  Is  controlling.  The  Jury  having 
found  the  Issues  of  fact  in  favor  of  the  re- 
spondent, the  verdict  will  not  b«  disturbed. 

In  the  course  of  the  trial  the  appellant 
sought  to  prove  that  the  actual  profit  on 
each  case  of  fish  was  $2,  for  the  purpose  of 
showing  that  certain  other  evidence — ^to  the 
effect  that  appellant  refused  to  permit  the 
use  of  machinery  beyond  certain  hours — 
was  untrue.  This  evidence  was  refused — 
we  think,  properly — because  there  was  no 
Issue  upon  the  pleadings  as  to  the  damages 
for  failure  to  pack  fish  as  agreed.  Such 
damages  were  stipulated  by  the  contract 
And  also  because  such  an  issue  was  entirely 
collateral,  and.  If  injected  into  the  evidence, 
would  tend  to  mislead  and  confuse  the  Jury. 
Appellant  also  contends  that  the  court  erred 
In  instructing  the  Jury  to  the  efTect  that  they 
could  not  charge  the  respondent  for  any 
shortage  occurring  on  a  Sunday,  and  that  the 
respondent  could  not  offset  the  amount  of 
fish  packed  on  Sunday  against  shortages  oc- 
curring on  other  days  upon  the  grounds  that 
these  instructions  were  misleading,  and 
would  tend  to  confuse  the  Jury.  Neither  of 
these  grounds  appears  to  us  to  be  tenable. 
No  claim  was  made  by  either  side  that  the 
respondent  was  required  by  the  contract  to 
work  upon  Sundays.  The  giving  of  these  la- 
Btructlons  therefore  eliminated  what  was 
done  upon  such  days,  and  must  have  had  the 
effect  to  simplify  tiie  issues,  rather  than 
confuse  them.  In  any  even^  the  Instruc- 
tions are  entirely  free  from  revetaible  error. 

Appellant  further  complains  of  the  re- 
fusal of  the  court  to  give  the  following  re- 
quested instruction:  "As  the  parties  to  this 
action  have  agreed  that  in  case  the  plain- 
tiff should  fail  at  any  time  to  put  up  8,900 
cases  of  fish  each  day,  unless  that  failnro 
Is  due  to  the  defendant  failing  to  furnish  suf- 
ficient fish  or  keep  the  cannery  and  machla- 


eiy  in  worUag  condition,  the  plaintiff  shonid 
pay  forty  cents  per  caae  for  each  case  leas 
than  8,800  so  packed,  yon  are  instructed  tbat 
such  agreement  Is  binding  on  the  plaintiff, 
and  it  la  not  necessary  for  the  defendant  to 
prove  that  he  has  been  damaged  to  that 
amount  but  you  muat  find  that  he  baa  been 
damageil  to  that  amount  and  deduct  that 
amount  from  what  would  otherwise  bo  doe 
the  plaintiff."  The  substance  of  fbis  In- 
struction was  given  by  the  court  In  other 
instructions.  It  was  therefore  not  error  to 
refuse  this  one. 

There  is  no  reversible  error  In  the  record, 
and  the  Judgment  Is  therefore  afiirmed. 

FULLERTON,  DUNBAB,  and  HADLKY, 
JJ..  concur. 


(n  Wa«h.  2SS) 
FOSTEB  V.  PIONEER  MTTT.  INa  ASS'N. 
(Sapreme  Ooort  of  Waahingtsn.     Maicii  t, 
1905.) 

IRBXTBAROB  —  ATPLICiLTIOR  —  imSBnoH  OV 
FiXSK  AltSWSBS  BT  AGENT— XSTOFPEI^^Jia- 
TATION  OF  agent's  AUTHOBITT— NOTIOK. 

1.  Where  assnred  makes  tme  answers  to  qnes- 
tlons  in  the  application,  and  false  answers  ara. 
without  the  knowledge  of  assured,  written  in 
the  application  by  the  agent  who  knows  the 
facta,  the  agent  acts  as  the  agent  of  the  insnrer, 
and  it  Is  estopped  to  deny  liability. 

[Ed.  Note. — For  eases  in  point,  see  voL  38, 
Cent  Dig.  Insurance,  ||  988-lOlB.] 

2.  The  act  of  an  insurance  agent  In  writing; 
without  the  knowledge  of  aasoreo.  Mm  answers 
in  the  application  for  Insurance,  estops  the  in- 
surance company  to  deny  liability,  though  the 
agent  is  only  a  solicitor,  nnaathorised  to  scoept 
insaianosk 

3.  A  clause  In  an  application  for  insnranos 
printed  in  very  small  ^pe^  and  containing  a 
limitation  of  the  authority  of  the  agent  is  in- 
sufficient to  impart  to  the  applicant  notice  ol 
such  ilniitatloa. 

Api>eal  from  Superior  Oburt  Taklma  Coun- 
ty; Frank  H.  Budkin,  Judge. 

Action  Iiy  J.  Li.  Foster  against  tiie  Pioneer 
Mutual  Insurance  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Whitson  &  Parker  and  Granger  &  Helfner, 
for  appellant    H.  J.  Snlvely,  for  respondent 

HADLBY,  J.  This  Is  a  suit  to  recover  for 
loss  by  fire.  The  defendant  an  Insurance 
company,  lasued  a  policy  of  insurance  to 
plaintiff,  covering  his  dwelling  house  and 
personal  property  therein.  Including  an  or- 
gan. The  written  application  signed  by  the 
insured  stated,  by  way  of  answers  to  printed 
questions  therein,  that  the  chlmneya  and 
flues  of  the  house  were  constructed  of  brick, 
that  the  applicant  was  the  sole  ewnw  of  the 
land  upon  which  the  building  stood,  and  that 
none  of  the  personal  property  Insured  was 
Incumbered  by  chattel  mortgage^  bill  of  sale, 
pledge,  or  otherwise.  The  truth  was  that  the 
flues  were  not  made  of  brick;  the  land  was 
beld  by  tlia  Insured  under  contract  of  pur 
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chase,  npon  vrhlch  payments  had  been  made; 
and  the  organ  was  also  held  by  him  tinder 
conditional  sale,  the  principal  portion  of  the 
purchase  price  having  been  paid.  The  issue 
-was  made  in  the  pleadings  and  evidence  that 
the  insured  stated  to  the  agent  of  the  com- 
pany the  exact  truth  in  relation  to  all  of  the 
above  matters  when  the  application  was  fill- 
ed out  and  signed;  that  the  agent  wrote  the 
answers,  and  that  neither  they  nor  the  ap- 
plication was  read  over  by  the  applicant,  he 
being  unable  to  see  to  read  without  great 
difficulty,  on  account  of  the  absence  of  his 
eyeglasses;  that,  relying  upon  the  assurance 
of  the  agent  that  the  application  truthfully 
stated  the  facts  as  they  had  been  given  to 
the  agent;  the  insured  signed  the  application. 
The  above  was  denied  both  in  the  pleadings 
and  evidence.  The  cause  was  submitted  to 
a  Jury,  and  a  verdict  was  returned  for  the 
plalutifC.  From  a  Judgment  entered  upon  the 
verdict,  the  insurance  company  has  appealed. 
Specified  assignments  of  error  relate  to  the 
following:  (1)  The  denial  of  appellant's  mo- 
tion for  Judgment  upon  the  pleadings;  (2)  the 
overruling  of  its  objection  to  the  introduction 
of  any  testimony;  (3)  the  denial  of  its  mo- 
tion for  Judgment  at  the  close  of  plainturs 
testimony;  (4)  the  Instruction  to  the  Jury  to 
the  effect  that  appellant  was  bound  if  its 
agent  had  knowledge  of  the  facts  at  the  time 
of  the  application  and  Issuance  of  the  policy, 
and  if  the  insured  bad  no  knowledge  of  any 
limitations  upon  the  agent's  authority.  The 
questions  raised  by  the  above  may  be  dis- 
cussed together.  On  the  face  of  the  blank 
form  of  application,  printed  in  very  small 
type,  was  the  following:  "The  applicant 
agrees  that  each  of  the  foregoing  questions 
are  correctly  answered,  and  that  such  state- 
ments, answers  and  valuations  are  true  and 
a  warranty  on  his  part;  that  the  accepting 
of  this  risk  and  the  issuing  of  a  policy  of 
insurance  thereon  is  based  solely  upon  the 
application,  and  the  association  shall  not  be 
bound  in  any  respect  by  any  act  done  or 
statement  or  agreement  made  to  or  by  any 
solicitor,  agent,  or  other  person  which  is  not 
contained  in  this  application."  Appellant 
contends  that  the  above  constituted  notice  to 
respondent  of  the  limitations  upon  the  au- 
thority of  the  agent  It  is  urged  that,  inas- 
much as  he  signed  the  application,  he  was 
bound  to  know  its  contents,  and  that  he 
therefore  had  knowledge  that  appellant 
would  not  be  bound  by  any  statements  made 
by  him  to  the  agent,  even  though  truthful,  if 
they  were  not  contained  in  the  application. 
Whatever  may  be  said  of  the  rule  applying 
under  similar  circumstances  to  ordinary  writ- 
ten contracts,  it  must  be  conceded  that  there 
is  conflict  of  authority  upon  this  subject  In 
relation  to  contracts  made  with  insurance 
companies  through  the  medium  of  agents.  It 
is  a  matter  of  common  knowledge  that  the 
business  of  soliciting  insurance  Is  largely 
done  through  agents  at  places  generally  re- 
mote from  the  location  of  the  insuring  com- 


pany. The  i)eople  are,  as  a  rule,  not  Inform- 
ed concerning  the  technical  rules  governing 
insurance  contracts.  In  the  nature  of  things, 
they  must  and  do  rely  largely  upon  the 
agents,  not  only  because  of  the  letter's  su- 
perior knowledge  upon  the  subject,  but  also 
because  they  regard  the  agents  as  coming 
from  their  principals  clothed  with  authority. 
For  these  reasons  the  cases  are  numerous 
which  hold  that,  when  an  agent  acts  with 
knowledge  of  the  facts,  he  is  the  agent  of 
the  insurer,  and  that  his  knowledge  becomes. 
In  law,  that  of  his  principal,  and  binds  the 
latter,  when  the  insured  has  no  knowledge  of 
the  limitations  npon  the  agent's  authority. 

Appellant,  however,  cites  authorities  to  the 
effect  that,  where  an  application  contains  up- 
on Its  face  a  statement  of  the  limitations  up- 
on the  agent's  authority,  the  insured  is  there- 
by informed  and  should  be  held  to  have 
knowledge  thereof.  We  shall  not  review 
these  authorities,  in  view  of  the  conflict  be- 
tween them  and  others,  including  our  own 
cases,  and  will  confine  onr  references  to  our 
own  decisions.  In  Mesterman  v.  Home  Mut. 
Ins.  Co.,  5  Wash.  524,  32  Pac.  458,  34  Am. 
St.  Rep.  877,  it  was  held  that  knowledge  on 
the  part  of  an  authorized  agent  of  the  In- 
surance company  becomes,  in  law,  the  knowl- 
edge of  the  company,  whether  communicated 
to  It  or  not.  In  Hart  T.  Niagara  Fh:e  Ins. 
Co.,  9  Wash.  620,  38  Pac.  213,  27  L.  B.  A.  36, 
the  former  case  was  approved,  and  the  court 
enlarged  upon  the  principle  with  emphasis. 
In  that  case  the  policy  contained  a  provision 
that  it  should  be  void  if  the  interest  of  the 
assured  were  other  than  unconditional  and 
sole  ownership.  The  fact  was  that  the  In- 
sored  property  stood  upon  leased  land.  It 
was  established  that  the  agent  who  received 
the  application  was  at  the  time  fully  inform- 
ed as  to  the  ownership  and  condition  of  the 
title.  The  policy  also  contained  the  follow- 
ing: "In  any  matter  relating  to  this  insur- 
ance no  person,  unless  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company." 
It  was  contended  that,  by  reason  of  the 
above,  the  solicitor  became  the  agent  of  the 
Insured  Instead  of  the  insurer.  It  was  held 
otherwise.  The  only  difference  in  principle 
between  that  case  and  the  one  at  bar  is  that 
there  was  in  the  former  case  no  written  ap- 
plication containing  questions  and  answers, 
together  with  a  statement  relative  to  the 
agent's  limitations,  but  the  limitations  were 
stated  in  the  policy.  The  court,  however,  re- 
ferred to  the  absence  of  such  written  appli- 
cation, and  expressed  the  view  that,  even 
when  such  application  is  made,  "the  courts 
have  almost  universally  held  that  where  the 
assured  gave  proper  answers  to  the  ques- 
tions, and  the  agent  who  acted  as  the  scriven- 
er wrote  them  down  falsely,  the  company 
could  not  on  that  account  escape  its  liability 
In  case  of  damage."  Authorities  upholding 
the  above  doctrine  were  there  cited,  and  the 
assent  of  this  court  was  given  thereto,  al- 
though it  was  admitted  there  Is  conflict  of 
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authority  upon  the  subject.  The  above-cited 
cases  were  approved  In  Cole  v.  Union  Cen- 
tral Life  Ins.  Co.,  22  Wash.  26,  GO  Pac.  68, 
47  L.  R.  A.  201,  and  Hall  t.  Union  Central 
Life  Ins.  Co.,  23  Wash.  610,  63  Pac.  505. 
Appellant,  however,  cites  Nixon  v.  Travelers' 
Ins.  Co.,  23  Wash.  2r)4,  65  Pac.  103,  and 
argues  that  it  departs  from  the  former  cases. 
We  thlnli  not  The  prior  cases  wore  there 
cited  and  distinguished  from  the  one  then 
under  consideration.  It  was  shown  that  the 
assured  had  actual  knowledge  of  the  limita- 
tions upon  the  agent's  authority  to  waive 
time  for  payment  of  the  premium,  for  the 
reason  that  after  time  for  payment  of  one 
premium  installment  had  passed,  he  was  re- 
quired to  malie  application  direct  to  the  com- 
pany for  reinstatement.  Moreover,  two  of 
the  judges  concurred  In  the  result  of  that 
case  expressly  on  the  ground  that  actual 
knowledge  on  the  part  of  the  assured  was 
shown,  aud  that  they  did  not  intend  to  de- 
part from  the  doctrine  of  the  former  cases. 
Respondent  calls  our  attention  to  many  cases 
in  harmony  with  our  own  herein  cited,  and 
expressly  supporting  the  rule  that  when  true 
answers  are  in  good  faith  made  by  an  as- 
sured, and  false  ones  are  written  into  the 
application  by  an  agent  who  knows  the  facts, 
but  so  written  without  the  actual  knowledge 
of  the  assured,  and  without  actual  knowledge 
of  the  limitations  upon  the  agent's  authority, 
such  agent  in  so  doing  acts  as  the  agent  of 
the  insurer,  and  the  latter  is  estopped  to  deny 
Its  liability. 

Appellant  contends  that  the  person  who 
filled  out  the  application  was  only  a  solicitor, 
and  was  not  an  agent  authorized  to  accept 
insurance.  The  same  point  was  made  in 
Hart  V.  Niagara  Fire  Ins.  Co.,  supra,  where- 
in it  was  sought  by  reason  of  a  provision  In 
the  policy,  to  establish  that  no  one  was  to 
be  deemed  an  agent  unless  authorized  in 
writing.  The  court,  however,  made  clear  Its 
view  that,  under  the  well-understood  defini- 
tion of  agency,  the  solicitor  of  an  insurance 
company  Is  in  law  and  in  fact  the  agent  of 
the  company,  and  that  "it  should  not  be  al- 
lowed to  escape  its  responsibilities  by  a  sim- 


ple device  of  words  which  flatly  contradict 
the  true  meaning  of  the  contract"  If  in- 
surance companies  desU«  to  so  limit  the  au- 
thority of  such  agents,  they  most  bring  ac- 
tual knowledge  thereof  to  the  Insured.  In 
the  case  at  bar  the  words  in  the  printed  ap- 
plication which  are  relied  upon  as  charging 
knowledge  to  the  insured  are  in  such  small 
type  that  the  ordinary  man  would  not  be 
likely  to  read  them  unless  his  attention 
should  be  especially  directed  to  them.  While 
they  appear  not  far  above  the  signature,  yet 
they  are  the  least  conspicuous  of  any  printed 
matter  upon  the  page,  and  the  average  man 
might  reason  therefrom  that  they  are  of  the 
least  importance.  An  insurance  company 
should  first  set  the  example  for  its  agents  by 
making  such  an  important  subject  conspicu- 
ous in  its  printed  matter,  and  the  temptation 
of  the  agent  to  conceal  would  thereby  be 
lessened.  Moreover,  the  full  import  of  the 
words  would  doubtless  not  be  grasped  by 
many  minds  without  explanation.  It  is  true, 
when  an  agent  does  not  see  that  an  applicant 
is  fully  informed  as  to  the  limitation  upon 
the  agent's  authority,  and  then  deliberately 
falsifies  the  answers  in  an  application  with- 
out the  knowledge  of  the  applicant,  he,  of 
course,  periietrates  a  fraud  upon  his  com- 
pany. Ixioking,  however,  at  the  relative  po- 
sitions of  the  Insured  and  the  insurer,  it 
seems  just  under  such  circumstances,  that 
when  the  applicant  has  acted  honestly,  and 
has  in  good  faith  paid  his  money  for  protec- 
tion by  insurance,  which  money  has  been  re- 
ceived by  the  insurer  through  the  same  agent 
the  insured  ought  not  to  be  the  sufferer. 

The  facts  of  this  case  have  been  settled 
by  the  verdict  of  a  jury  In  favor  of  respond- 
ent. For  the  foregoing  reasons,  we  think 
they  are  sufficient  to  sustain  the  verdict. 

We  find  no  error  in  the  instructions.  The 
Issues  were  fairlj'  submitted,  and  the  law  of 
the  case,  within  the  above  views,  clearly 
stated. 

The  judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  FULLERTON  and 
DUNBAR,  JJ..  concur. 
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CLELAND  T.  HOSTETTER  et  al. 

(Supreme  Court  of  New  Mexico.     Feb.  25, 

1903.) 

APPBAi—BEVIEW— LIMITATIONS— NEW 
FBOMISE. 

1.  Grounds  of  demurrer  to  a  reply  not  set  . 
np  in  the  court  below  cannot  be  considered  in 
tills  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Amwal  and  Error,  »  1030,  1244; 
vol.  3»,  Cent  Dig.  Pleading,  i  1387.] 

2.  Letters  written  by  a  debtor  to  the  attorney 
for  tlie  creditor,  in  which,  referring  to  the  note 
•ued  on,  the  debtor  says,  "Will  pay  as  sooil  aa  I 
can,"  and  in  which,  after  offering  to  pay  flOO 
in  compromise,  he  adds,  "It's  that  or  wait  until 
I  get  it."  is  a  sufficient  admission  that  the  debt 
is  unpaid  to  revive  the  cause  of  action  under 
Comp.  I>aw8.  5  292a 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;   before  Justice  Benjamin  S.  Baker. 

Action  by  A.  W.  Cleland,  Jr.,  against  Louis 
Hostetter  and  others.  Judgment  for  def end- 
anta,  aud  plaintiff  appeals.    Reversed. 

W.  B.  Chllders  and  E.  L.  Medler,  tor  ap- 
pellant J.  F.  Bonham  and  F.  W.  Clancy, 
for  appellees. 

POPE,  J.  This  Is  a  suit  instituted  in  the 
district  court  of  the  county  of  Bernalillo  on 
February  2,  1903,  based  upon  a  promissory 
note  signed  by  the  defendant  Louis  Hos- 
tetter, and  made  payable  to  the  order  of  the 
plaintiff.  Defendants  answered,  setting  up 
the  statute  of  limitations  of  six  years,  where- 
upon plaintiff  filed  his  reply,  setting  up  the 
following  letter  as  taking  the  case  out  of 
the  statute: 

"Las  Cruces,  N.  M.,  11/27/1901.  B.  L. 
Medler,  Esq.  Albuquerque — Friend  Ed: 
Your  letter  to  hand  you  can  tell  Mr.  Cleland 
as  I  told  you,  as  soon  as  I  get  some  money  I 
have  been  expecting  I  will  pay  him.  I  did 
not  get  the  money  I  had  every  reason  to  ex- 
pect and  so  did  not  settle.  As  for  suit,  why, 
you  would  not  make  anything  as  it  is  not 
only  outlawed,  but- 1  have  nothing  you  can 
touch  even  if  it  was  not  outlawed,  but  I  do 
not  wish  to  evade  the  payment  and  so  will 
pay  when  I  can.  Yours  truly  Louis  Hostet- 
ter." 

To  this  reply  the  defendants  demur  upon 
the  ground  that  "the  alleged  promise  in 
•writing,  of  which  a  copy  is  filed  with  said 
reply,  shows  upon  Its  face  that  it  Is  no  prom- 
ise whatever  to  pay  the  alleged  indebtedness 
upon  which  this  action  is  founded,  nor  is  It 
-any  such  admission  that  the  debt  Is  unpaid 
as  will  raise  an  Implication  of  such  a  prom- 
ise." This  demurrer  having  been  sustained, 
an  amended  reply  was  filed  as  follows: 

"Amended  Reply. 

"Now  comes  the  plaintiff,  by  W.  B.  Chll- 
ders, his  attorney,  and  filed  this,  bis  amended 
reply,  to  the  answer  of  the  defendants,  and 
says: 

"(1)  That  although  the  said  note  set  up  In 
79  P.—  51 


said  amended  complaint  was  dated  more 
than  six  years  last  past  and  became  due  ana 
payable  more  than  six  years  before  the  bring- 
ing of  this  suit,  yet  the  said  defendant  L<ouis 
Hostetter,  within  six  years  prior  to  the  filing 
of  this  suit,  by  admission  in  writing,  admit- 
ted that  the  debt  evidenced  by  said  promis- 
sory note  was  unpaid,  and  promised  to  pay 
the  same,  a  copy  of  which  said  writings  are 
in  words  and  figures,  as  follows: 

•"Las  Cruces,  New  Mexico,  8/21/1899. 
Friend  Ed:  Yours  from  Chllders  &  D.  to 
hand.  If  you  recollect  I  told  you  I  expected 
to  be  paid  some  money  &  I  have  never  gotten 
it  as  yet.  I  will  see  what  can  be  done  and 
let  you  know.  Will  pay  as  soon  as  I  can. 
Yours  truly   [Signed]    Louis  Hostetter.' 

'"Las  Cruces,  N.  M.  12/4/1901.  E.  L. 
Medler,  Esq.  Albuq.— Dear  S:  Yours  to 
hand  &  I  will  not  give  Mr.  Cleland  a  new  note 
&  you  can  sue  if  you  desire,  all  the  good  it 
would  do  you  even  If  you  got  a  Judgment.  It 
is  outlawed  all  the  same  whether  I  acknowl- 
edge ever  owing  It  or  not,  but  I  have  no  idea 
doing  him  although,  but  never  mind,  what  I 
will  do  is  I  will  borrow  money  &  pay  him 
$100.00,  $25.00  cash  &  10.00  a  month  until 
paid  A  Its  that  or  wait  until  I  get  it  Yours 
&c.    [Signed]     Louis  Hostetter.' 

"And  plaintiff  further  alleges  that  at  the 
time  of  said  admission  and  promises  the  said 
E.  L.  Medler  was  acting  as  the  attorney  and 
agent  of  the  plaintiff." 

To  this  amended  reply  defendants  demur- 
red in  the  same  language  as  In  the  demurrer 
to  the  original  reply,  which  demurrer  was 
sustained.  Plaintiff  declined  to  plead  fur- 
ther. Judgment  was  rendered  in  favor  of 
the  defendants,  and  plaintiff  appealed  to  this 
court. 

The  amended  reply  does  not  reiterate  or 
adopt  by  reference  as  a  part  thereof  the  let- 
ter of  November  27,  1901,  set  up  In  the  orig- 
inal reply.  By  filing  his  amended  reply  in 
this  form  plaintiff  would  seem  to  have  waiv- 
ed his  right  to  allege  eiror  In  the  ruling  on 
the  demurrer  to  the  original  reply.  Gale  v. 
Toulumne  CO.,  14  Cal.  25;  Kennedy  v.  An- 
derson, 98  Ind.  151;  Forchelmer  v.  Holley, 
14  Fla.  239;  Gale  v.  James,  11  Colo.  540,  19 
Pac.  446;  Gale  v.  Foss,  47  Mo.  276;  State 
T.  Simpklns.  77  Iowa,  676,  42  N.  W.  516; 
1  A.  &  E.  Enc.  of  P.  &  P.  pp.  624-626  and 
cases  cited.  We  do  not  find  It  necessary  to 
decide  this,  however,  as,  In  the  view  which 
we  take  of  the  case,  the  letter  of  November 
27,  1901,  can  be  disregarded  without  affecting 
the  result,  and  we  shall  confine  ourselves 
in  the  consideration  of  this  case  to  determin- 
ing the  sufficiency  of  the  amended  reply, 
which  sets  up  the  letters  of  August  21,  1899, 
and  Decemlier  4,  1901. 

It  is  urged  by  the  appellees  that  the 
amended  reply  Is  not  sufficient  to  obviate  the 
bar  of  the  statute,  and  the  grounds  spe- 
cially presented  In  the  brief  as  sustaining 
that  position  are,  first,  that  there  is  no  alle- 
gation In  the  amended  reply  that  tbe  two  let- 
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ters  pleaded  refer  to  tbe  note  sued  on;  sec- 
ond, that,  asBuming  tbat  tbey  do,  tbey  do  not 
constitute  a  promise  to  pay,  or  any  admis- 
sion raising  tbe  implication  of  a  promise; 
tbird,  tbat,  even  assuming  tbat  tbe  letters 
amount  to  a  promise  to  pay  "as  soon  as  tbe 
debtor  can,"  sucb  promise  is  conditional,  and, 
there  being  no  allegation  of  tbe  ability  of 
Hostetter  to  pay,  the  reply  Is  Insufficient. 
We  are  of  opinion  tbat  tbe  first  objection  to 
tbe  amended  reply  must  be  overruled,  for 
tbe  reason  tbat  It  was  not  made  in  tbe  court 
below.  The  demurrer  in  tbe  court  below 
was  confined  in  terms  to  tbe  objection  tbat 
the  letters  pleaded  showed  upon  their  face 
that  tbey  were  neither  promises  nor  admis- 
sions within  tbe  terms  of  tbe  statute.  Tbat 
is  a  very  different  objection  from  tbe  con- 
tention now  made  for  tiie  first  time  tbat 
there  Is  nothing  in  tbe  reply  to  tie  these  let- 
ters to  the  debt  sued  on.  Had  this  point 
been  made  in  the  court  below,  plaintiff  could 
doubtless  have  amended  to  meet  tbe  objec- 
tion. In  declining  to  entertain  this  objec- 
tion we  simply  follow  tbe  well-recognized 
rule  tbat  objections  of  this  character  cannot 
be  considered  on  appeal  unless  made  In  tbe 
court  below.  Code,  {  36;  Comp.  Laws,  i 
3139;  Crabtree  v.  Segrist,  3  N.  M.  (Gild.)  495, 

6  Pac.  202;  Coleman  v.  Bell,  4  N.  M.  (Gild.) 
21, 12  Pac.  657;  Tex.,  etc..  By.  Co.  v.  Saxton, 

7  N.  M.  302,  34  Pac.  532;  Neher  v.  Armljo 
(N.  M.)  66  Pac.  519.  We  may  add  further, 
however,  that,  bad  the  point  been  made  In 
tbe  court  below,  tbe  trial  court  would,  in  our 
opinion,  have  been  amply  Justified  in  hold- 
ing the  allegation  that  "tbe  said  defendant 
Louis  Hostetter,  by  admissions  in  writing, 
•  •  •  admitted  that  the  debt  evidenced 
by  said  promissory  note  was  unpaid,  and 
promised  to  pay  the  same,"  to  be  a  sufficient 
averment  that  the  writings  which  follow  In 
the  pleading  have  reference  to  tbe  note  in 
question. 

Coming  now  to  the  other  grounds  urged  by 
tbe  appellees,  are  the  two  letters  set  up  in 
the  amended  reply  sufficient  to  toll  tbe  stat- 
ute? Tbe  statute  (Comp.  Laws,  {  2920)  pro- 
vides that  "causes  of  action  founded  upon 
contract  shall  be  revived  by  an  admission 
that  the  debt  is  unpaid  as  well  as  by  a  new 
promise  to  pay  tbe  same,"  such  admission 
or  new  promise  to  be  "In  writing  signed  by 
the  party  to  be  charged  therewith."  W^e 
have  had  occasion  recently  in  the  well-con- 
sidered case  of  Reymond  v.  Newcomb,  10 
N.  M.  151,  61  Pac.  205,  to  point  out  tbe  fact 
tbat  our  statute  of  limitations  Is  taken  from 
the  state  of  Iowa.  In  tbat  case  this  court 
reviewed  tbe  various  Iowa  decisions,  and 
held  that  tbe  words,  "I  shall  sell  our  cattle 
the  first  chance.  I  am  tired  of  the  business, 
and  want  to  pay  off  that  mortgage,"  were 
sufficiently  clear  and  unqualified  to  consti- 
tute an  admission  that  the  debt  secured  by 
tbe  mortgage  was  unpaid.  The  language 
here  used  is,  in  our  judgment,  an  admission 
equally  clear  and  unqualified.    The  effect  of 


the  letter  of  August  21.  1899,  is  that  tbe  de- 
fendant says  be  has  received  a  letter  from 
the  attorneys  representing  the  plaintiff;  that, 
as  he  had  previously  told  them,  he  bad  ex- 
pected to  be  paid  some  money,  which  he  liad 
never  gotten,  but  that  be  would  see  what 
could  be  done,  and  let  counsel  know.  He 
then  adds,  "Will  pay  as  soon  as  I  can."  We 
are  unable  to  see  in  what  respect  this  letter 
falls  short  of  an  admlSBlon  that  the  debt 
was  unpaid.  The  debtor  acknowledges  tbe 
receipt  of  the  letter  as  to  this  debt.  He.  in 
effect,  accounts  for  his  failure  to  attend  to 
the  matter  sooner  on  tbe  ground  that  some 
money  he  expected  bad  never  been  received. 
He  says  he  will  see  what  can  be  done,  and 
let  counsel  know.  He  promises  to  pay  a--< 
soon  as  he  can.  These  statements  are  incon- 
sistent with  any  otber  theory  than  tbat  he 
admits  tbat  the  debt  is  Just  and  unpaid, 
and  proposes  to  pay  It  as  soon  as  be  can. 
This  letter  is  complete  in  itself;  and,  even 
if  the  later  letter  of  December  4,  1901,  be 
considered  a  modification  of  his  former  posi- 
tion, that  cannot  destroy  the  effect  of  bis 
first  admission.  We  are  of  opinion,  bow- 
ever,  that  this  letter  does  not  evidence  any 
recession  from  bis  former  position  tbat  tbe 
debt  is  unpaid.  True,  be  declines  to  give 
a  new  note,  and  indicates  that.  If  judgment 
were  secured  on  tbe  original  claim,  be  is 
execution  proof.  True,  be  further  states 
that  tbe  claim  is  "outlawed,"  whether  be 
"acknowledged  ever  owing  it  or  not,"  but 
be  expressly  repudiates  the  idea  tbat  he  has 
any  intention  of  "doing"  tbe  creditor.  On 
tbe  contrary,  be  offers  to  settle  for  $100,  and 
says,  "It's  that  or  wait  until  I  get  it"  This 
language  is  susceptible,  in  our  judgment,  of 
only  one  interpretation.  Tbe  debtor  by  it 
in  effect,  says:  "I  owe  your  claim.  It  is  out- 
lawed. However,  I  don't  propose  to  *do' 
you — 1.  e.,  rely  on  the  statute  of  limitations, 
or  any  otber  technical  defense.  I'll  make 
you  this  proposition:  I'll  pay  you  a  hundred 
dollars  to  settle  tbe  matter.  You  can  take 
that,  or,  if  you  don't,  you'll  have  to  wait 
for  your  money  until  I  get  It"  This  letter, 
as  we  view  it  equally  with  the  first  acknowl- 
edges a  present  subsisting  debt 

It  Is  claimed,  however,  that  even  if  either 
or  both  letters  be  construed  as  an  admission 
that  tbe  debt  is  unpaid,  tbe  admission  is  ac- 
companied with  a  condition  tbat  the  plaintiff 
will  be  paid  when  Hostetter  "can  pay,"  when 
"he  gets  tbe  money."  The  contention  ap- 
parently is  that  these  letters  are  tantamount 
simply  to  a  promise  to  pay  upon  a  certain 
condition — ^1.  e..  ability  to  pay — and  that 
there  is  no  allegation  of  the  realization  of 
that  condition.  We  are  aware  that  there 
are  a  large  number  of  authorities  which  bold 
tbat  a  promise  to  pay  when  tbe  debtor 
"can"  is  of  no  avail  as  an  acknowledgment 
of  tbe  debt  unless  accompanied  by  proof 
of  the  financial  ability  of  the  debtor.  It 
will  be  found,  however,  tbat  these  are  au- 
thorities either  declaring  tbe  common  law 
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or  construing  American  statutes  declaratory 
of  tbe  common  law.  They  must  be  read  In 
the  light  of  the  fact  that  the  statute  of  21 
James  I,  which  has  been  declared  by  this 
court  In  Browning  v.  Browning,  3  N.  M. 
(Gild.)  659,  9  Pae.  677,  to  be  a  part  of  the 
common  law  as  Imported  into  this  territory. 
and  which  is  the  original  English  statute  of 
limitation,  contains  no  provision  whatever 
as  to  the  revival  of  a  cause  of  action  by  ac- 
knowledgment of  new  promise.  That  stat- 
ute is  confined  to  prescribing  simply  the  stat- 
utory period  barring  the  several  classes  of 
action.  Wood  on  Limitation  (Ist  Ed.)  p. 
631;  Angel  on  LJmitatlons  (2d  Ed.)  Appendix 
p.  3;  19  A.  &  E.  En.  of  Law  (2d  Ed.)  p.  288. 
After  its  enactment  In  1623,  however,  the 
question  of  the  effect  of  a  new  promise  upon 
the  bar  In  certain  suits  upon  contract  came 
before  the  English  courts,  resulting  in  the 
holding  by  those  courts,  first,  that  a  new 
promise  tolled  the  statute;  second,  that  an 
acknowledgment  furnishing  tbe  implication 
of  a  promise  had  that  effect;  and,  third,  that 
part  payment  furnishing  a  like  implication 
also  had  that  effect.  Parsons  v.  Carey,  28 
Iowa,  431;  Wood  on  Limitations  (3d  Ed.)  g§ 
64,  96.  The  rule  rested  upon  the  theory  that 
In  each  Instance  the  new  promise  created  a 
new  cause  of  action  upon  which  the  plaintiff 
might  declare  without  relying  upon  the  orig- 
inal claim,  the  latter  being  material  only  as 
furnishing  the  consideration  for  the  new 
agreement  19  A.  &  E.  Ency.  of  Law  (2d 
Ed.)  288,  and  Wood  on  Limitations  (3d  Ed.) 
§  68.  The  essence  of  the  doctrine  being  the 
new  promise,  it  followed  that  an  acknowl- 
edgment sufficient  to  revive  the  action  must 
nnder  21  James  I  amount  to  a  new  promise^ 
and  that  a  conditional  acknowledgment — as, 
for  example,  a  promise  to  pay  when  the 
debtor  is  able — was  ineffectual  until  condi- 
tion fulfilled.  It  thus  resulted  that  the  Eng- 
lish authorities,  as  well  as  those  American 
Jurisdictions  which  have  statutes  declara- 
tory of  the  English  decisions  construing  21 
James  I,  have  generally,  bearing  in  mind 
that  a  promise,  either  express  or  implied, 
lies  at  the  very  basis  of  the  rule,  held  that 
a  conditional  promise  is  ineffectual  even  as 
an  acknowledgment,  unless  accompanied  by 
proof  of  the  performance  of  the  condition; 
and  this  would  probably  be  held  to  be  the 
rule  in  this  territory  but  for  the  fact  that 
the  Legislature  by  act  of  1880,  compiled  as 
section  2926,  found  it  necessary  to  limit  the 
effect  of  21  James  I  and  the  English  deci- 
sions construing  it.  Just  as  Parliament  in 
1828  found  it  necessary  by  the  act  of  9 
George  IV  likewise  to  impose  limitations. 
By  section  2926  the  Legislature  of  this  ter- 
ritory not  only  provided  that  the  acknowl- 
edgment or  new  promise  must  be  in  writ- 
ing, signed  by  the  debtor,  but  also  defined 
the  extent  of  the  acknowledgment  necessary, 
to  wit,  that  It  should  be  "an  admission  that 
the  debt  is  unpaid."  In  both  of  these  re- 
spects  It   changes   the   English   law   as   It 


existed  at  the  date  of  the  American  inde- 
pendence. Before  proceeding,  however,  to 
consider  the  authorities  which  construe  stat- 
utes similar  to  our  own,  we  may  add  that 
even  In  this  Jurisdiction,  where  the  com- 
mon law  (and  by  common  law  we  use  the 
term  as  defined  in  Browning  v.  Browning, 
supra,  and  as  meaning  the  statute  of  James 
and  the  English  authorities  construing  it  up 
to  the  American  independence)  still  exists, 
or  has  been  as  to  this  subject  practically  re- 
enacted,  there  are  to  be  found  a  number  of 
highly  respectable  autlioritles  holding  that  a 
statemeut  (such  as  in  this  case)  that  the 
debtor  will  pay  when  he  can  Is  valid  as  a 
promise,  even  without  proof  of  ability.  Thus, 
In  New  Hampshire,  it  has  been  held  that  the 
word  "can,"  as  thus  used,  is  too  indefinite 
to  constitute  a  condition,  and  that  tbe  prom- 
ise to  pay  when  the  debtor  can  is  an  abso- 
lute promise.  A  distinction  was  drawn  in 
that  case  between  the  words  "when  I  shall 
be  able,"  which  is  a  condition  susceptible  of 
being  proved  as  a  matter  of  fact,  and  "when 
I  can,"  which  Is  Indefinite.  As  was  said  by 
the  court  In  Butterfleld  v.  Jacobs,  15  N.  H. 
142:  "The  word  'can*  is  indefinite.  For 
aught  that  appears  in  the  case,  the  defend- 
ant may  have  been  a  man  of  wealth,  and 
yet  he  might  not  have  had  the  money  at  his 
immediate  disposal  with  which  to  pay  this 
debt  And  yet  he  may  have  been  of  suffi- 
cient pecuniary  liability.  •  »  •  The  de- 
fendant contends  that  the  promise  was  condi- 
tional, and  that  the  plaintiff  cannot  recover, 
because  there  is  no  proof  that  the  contin- 
gency has  happened.  But  we  are  of  opinion 
that  the  words  following  the  promise  to  pay 
are  too  uncertain  and  indefinite  to  constitute 
a  condition,  and  that  the  promise  to  pay  was 
absolute."  So,  in  First  Cong.  Soc.  v.  Mil- 
ler, 15  N.  H.  520,  it  was  said:  "In  the  present 
case  the  defendant  said  he  had  not  tbe  mon- 
ey, but  would  pay  as  soon  as  he  could.  This 
was  not  a  conditional  promise,  which  is  a 
promise  to  pay  on  the  happening  of  a  cer- 
tain event,  and  there  was  no  event  to  which 
the  words  looked  forward.  The  words  fol- 
lowing the  promise  to  pay  are  too  uncertain 
and  indefinite  to  constitute  a  condition."  So, 
in  Connecticut,  another  state  governed  by 
the  common  law  in  this  respect  it  has  been 
held,  upon  a  full  review  of  the  authorities, 
that  the  words,  "I  will  pay  them  [referring 
to  the  debts]  as  soon  as  possible,"  consti- 
tute an  acknowledgment  equivalent  to  an 
unconditional  promise,  and  take  the  case 
out  of  the  statute  of  limitations.  Thus  it  Is 
said  In  Norton  v.  Shepard,  48  Conn.  141,  40 
Am.  Rep.  157:  "It  seems  to  us  that  the 
words  'as  soon  as  possible'  are  too  uncertain, 
and  indefinite  to  amount  to  a  condition. 
They  do  not  point  to  any  future  event  ca- 
pable of  proof.  It  is  said  they  mean  'as  soon 
as  I  am  able.'  This  would  not  help  the  mat- 
ter, unless  we  assume  that  general  financial 
ability  is  intended,  which  might  be  suscep- 
tible of  proof.    But  neither  the  words  nor 
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the  context  require  this  restricted  meaning. 
If  the  debtor  should  bare  insufficient  prop- 
erty to  pay  all  his  debts,  it  would  not  fol- 
low that  it  was  not  possible  to  pay  the  debt 
in  question.  He  might  do  so,  perhaps,  by 
borrowing  the  money,  by  some  friendly  aid, 
or  by  his  future  earnings.  The  words  do 
not  necessarily  imply  poverty  in  the  prom- 
isor. They  might,  with  equal  propriety,  be 
used  by  a  man  of  wealth,  who  at  the  time 
bad  no  money  on  hand,  but  who  had  debts 
of  large  amount  due  him,  or  who  bad  other 
estate  not  at  his  Immediate  disposal.  What 
would  be  possible  for  one  to  accomplish 
muat  be  exceedingly  difficult  of  proof,  be- 
cause it  must  depend  so  much  on  his  own 
exertions.  *  *  *  So  that,  if  the  promise 
in  question  was  to  be  considered  expi-ess, 
we  should  incline  to  hold  it  unconditional. 
But  the  language  may  be  construed  as  an 
acknowledgment  of  the  defendant's  indebted- 
ness to  the  plaintifF,  and  as  such  it  clearly 
admits  the  continued  existence  of  the  debt, 
and  implies  a  willingness,  and  even  a  pos- 
itive intention,  to  pay  It,  and  the  words  'as 
soon  as  possible'  do  not  really  restrict  or 
limit  the  meaning  and  force  of  the  acknowl- 
edgment. On  the  other  hand,  they  are 
strong  words,  implying  a  lively  conscious- 
ness of  obligation  and  an  earnest  purpose 
to  pay  the  debt."  In  Vermont  a  promise  to 
pay  "as  soon  as  be  could"  was  held  in  Cum- 
mlngs  V.  Gassett,  19  Vt  308,  sufficient  to 
take  the  case  out  of  the  statute;  and  in  Il- 
linois a  promise  to  pay  when  the  debtor 
"made  a  raise"  was  given  like  effect.  Hor- 
ner V.  Starkey,  27  111.  13. 

Whatever  may  be  the  diversity  of  opin- 
ions, however,  among  the  states  which  have 
adhered  to  the  common-law  language  defining 
what  shall  be  sufficient  to  toll  the  statute,  we 
are  of  opinion  that  the  statute  of  this  ter- 
ritory does  not  stand  on  the  footing  of  the 
older  jurisdictions,  and  that  the  rules  there 
applicable  are  not  binding  here.  Unlike  the 
statute  of  James,  our  statute  in  terms  pro- 
vides that  either  a  new  promise  or  an  ac- 
knowledgment may  revive  the  action;  and, 
not  content  with  leaving  to  uncertainty  or  to 
diversity  of  authority  the  scope  of  the  ac- 
knowledgment necessary  to  toll  the  statute, 
it  in  terms  provides  that  "an  admission  that 
the  debt  Is  unpaid"  shall  have  that  effect. 
This  very  explicit  statutory  declaration  lim- 
its the  field  of  authority  applicable,  and  ren- 
ders it  unnecessary  to  dlacrimlnate  between 
the  two  lines  interpreting  the  common  law. 
The  territory  of  New  Mexico  in  respect  to 
this  statute  belongs  to  a  group  of  jurisdic- 
tions wherein  the  common-law  rule  has  been 
modified.  Other  members  of  this  group  are 
Iowa,  from  which  state  our  statute  is  copied, 
and  Nebraska  and  Kansas,  in  which  "an 
acknowledgment  in  writing  of  an  existing 
debt  or  claim"  takes  the  claim  out  of  the  stat- 
ute. This  difference  in  the  statutes  of  the 
several  states  is  pointed  out  in  19  A.  &  En. 
Ency.  of  Law  (2d  Ed.)  p.  297,  where  it  is 


said,  citing  the  Nebraska  and  Kansas  stat- 
utes: "By  statute  in  several  jurisdictions 
it  is  not  necessary  that  the  acknowledg- 
ment shall  imply  a  promise  to  pay.  An  ad- 
mission of  the  debt  as  an  existing  liability 
is  sufficient,  even  though  it  is  accompanied 
by  words  which  repel  any  implication  of  such 
a  promise." 

Turning  to  tbe  authorities  of  this  group  of 
Jurisdictions,  tbe  case  of  Devereaux  t.  Henry, 
16  Neb.  56,  19  N.  W.  697,  was  one  in  which 
the  language  was:  "If  ever  I  get  able,  I  will 
pay  every  dollar  I  owe  to  you  and  all  the 
rest.  Xou  can  tell  all,  as  soon  as  I  get 
anj'thing  to  pay  with  I  will  pay.  As  for  giv- 
ing a  note,  it  is  of  no  use.  I  will  pay  just 
as  quick  witbout  a  note  as  with  it"  It  was 
said  by  tbe  Supreme  Court  of  Nebraska  in 
that  case:  "Tlie  plaintiff  in  error  has  cited 
a  number  of  authorities,  but  we  think  they 
are  not  applicable  to  this  case,  nor  do  we 
believe  any  can  be  found  which  are  directly 
in  point;  the  difficulty  being  that  be  loses 
sight  of  the  peculiar  provisions  of  our  stat- 
ute which  must  control.  »  *  •  The  rules 
invoked  by  tbe  plaintiff  in  error  would  be  ap- 
plicable to  this  case  were  it  not  for  this 
statute,  and  In  that  case  tbe  alleged  ac- 
knowledgment would  have  to  be  measured 
by  those  rules,  and  would  be,  perhaps,  in- 
sufficient to  imply  a  new  promise.  But  as  no 
such  implication  is  necessary  under  our  law, 
the  acknowledgment  Itself  being  sufficient, 
we  find  no  trouble  in  applying  its  statutory 
rule."  In  Elder  v.  Dyer,  2G  Kaa  609,  40  Am. 
Rep.  320,  it  is  said  by  tbe  court  (Valentine, 
J.),  construing  the  Kansas  statute,  which  is 
practically  the  same  as  Nebraska's:  "Other 
decisions  are  founded  upon  the  statutes  which 
provide  for  taking  causes  of  action  on  con- 
tract out  of  the  operation  of  tbe  statute  only 
by  partial  payments  or  by  a  new  promise. 
These  decisions  hold  that  no  acknowledg- 
ment can  take  a  case  out  of  tbe  operation  of 
tbe  statute  unless  the  acknowledgment 
amounts  in  law  to  a  new  promise.  Of  course, 
such  is  not  the  law  in  Kansas.  Many  of  the 
decisions  also  go  to  tbe  extent  of  holding 
that  the  action  must  be  brought  on  tbe  new 
promise,  and  not  upon  tbe  original  debt  or 
claim.  Neither  is  this  the  law  in  Kansas. 
•  •  ♦  Our  statute  to  revive  a  debt  or  claim 
requires  only  acknowledgment  of  an  exist- 
ing liability  on  the  particular  claim  in  con- 
troversy, and  this  acknowledgment  may  be  in 
any  language  which  the  party  making  it  de- 
sires to  nse.  No  phrase  or  particular  form 
of  language  is  required.  Anything  that  will 
indicate  that  the  party  making  the  acknowl- 
edgment admits  that  he  is  still  liable  on  the 
claim,  tbat  be  is  still  bound  for  its  satisfac- 
tion, that  he  is  still  held  for  its  liquidation 
and  payment,  is  sufficient  to  revive  tbe  debt 
or  claim ;  and  there  is  no  necessity  tbat  there 
should  also  be  a  promise  to  pay  the  same, 
either  express  or  implied.  Of  course,  we 
know  that  an  acknowledgment  of  an  exist- 
ing liability  op  an  honest  debt  or  claim  gen- 
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wally  raises  an  Implied  promise  on  contract 
to  pay  the  same;  but  whether  It  does  or 
not  is  not  a  (luestlon  to  be  considered  In  this 
state.  The  statute  says  nothing  about  an  im- 
plied contract  or  promise,  and  the  action, 
if  revlred  at  all,  is  not  to  be  brought  on  the 
implied  contract  or  promise,  but  only  on  the 
original  liability."  So,  in  the  concurring 
opinion  of  Mr.  Justice  Brewer,  then  a  mem- 
ber of  the  Supreme  Court  of  Kansas,  that 
learned  Jurist  emphatically  disposes  of  the 
suggestion  that  an  acknowledgment  must,  un- 
der the  Kansas  statute,  evince  a  willing- 
ness to  pay.  He  quotes  this  form  of  ac- 
knowledgment: "I  owe  that  debt.  I  admit 
that  it  is  an  existii^  and  just  claim  upon  me, 
but  I  never  will  pay  It"  "Here,"  says  the 
learned  Justice,  "there  is  the  express  and 
clear  acknowledgment  of  an  existing  debt, 
but  there  is  not  only  nothing  indicating  a 
willingness  to  pay,  but,  on  the  contrary,  an 
express  refusal  to  pay.  Is  such  an  acknowl- 
edgment within  the  statute?  Unhesitatingly 
I  answer,  'Yes.' "  In  Ft.  Scott  v.  Hickman, 
112  U.  S.  163,  5  Sup.  Ct.  50,  28  L.  Ed.  630,  the 
court  cttes  Elder  v.  Dyer,  and,  while  holding 
that  under  the  Kansas  statute  "an  acknowl- 
edgment cannot  be  regarded  as  an  admission 
of  indebtedness  where  the  accompanying  cir- 
cumstances are  such  as  to  repel  the  Inference, 
or  to  leave  it  in  doubt  whether  the  party  in- 
tended to  prolong  the  time  of  legal  limita- 
tion," It  in  terms  holds  that  "an  acknowledg- 
ment need  not,  under  the  Kansas  statute, 
amount  to  a  new  promise." 

Coming  now  to  the  Iowa  decisions,  we  are 
of  opinion  that  they  clearly  indicate  a  di- 
vergence of  the  statute  now  under  considera- 
tion from  the  common  law.  Thus,  in  Mahon 
V.  Cooley,  36  Iowa,  483,  where  it  was  argued 
that  the  admission  pleaded  was  Insufficient 
to  toll  the  statute  for  the  reason  that  no 
party  to  whom  the  promise  was  made  was 
named  therein,  and  it  was  thus  in  fact  made 
to  no  one  who  has  an  interest  in  the  claim, 
it  was  said:  "Regarding  the  instrument  as 
an  admission  that  the  debt  is  unpaid,  we  are 
of  the  opinion  that  the  name  of  the  party  to 
whom  it  is  made  is  not  necessary  to  appear 
therein.  The  statute  provides  that  an  ad- 
mission or  new  promise  in  writing  will  re- 
vive the  cause  of  action  when  barred  by  the 
expiration  of  the  time  limited  for  the  com- 
mencement of  suits.  Both  are  not  required. 
The  admission  alone  is  sufficient.  It  is  not 
regarded  as  a  contract,  but  is  simply  a  writ- 
ten declnmtion  that  the  debt  is  not  paid.  It 
is  unnecessary  that  the  name  of  the  party  to 
whom  it  is  made  should  appear  therein.  The 
only  object  of  the  law  Is  to  secure  written 
evidence,  attested  by  the  signature  of  the 
debtor,  that  the  debt  is  not  paid.  This  is  ac- 
complished by  a  written  admission,  although 
it  does  not  show  to  whom  it  is  made."  In 
Stewart  v.  McFarland,  84  Iowa,  55,  50  N. 
W.  221,  it  is  pointed  out  that  under  the  stat- 
ute here  under  consideration  "both  an  ad- 
mission that  the  debt  Is  unpaid  and  a  now 


promise  to  pay  are  not  required  to  revive 
the  cause  of  action,  but  either  alone  is  suffi- 
cient for  that  purpose,"  The  court  proceed- 
ed: "At  common  law  the  admission  removed 
the  bar  of  the  statute  only  when  it  was  of 
such  a  nature  that  a  promise  to  pay  might 
be  inferred  from  it.  Hence  it  has  been  held 
that,  when  the  admission  is  made  under  such 
circumstances  that  a  new  promise  cannot  be 
inferred — as  where  it  is  accompanied  by  a 
statement  that  the  debt  will  not  be  paid,  or 
when  it  is  based  upon  a  condition  which  lias 
not  been  performed — ^it  will  not  operate  to 
revive  the  cause  of  action."  The  court,  how- 
ever, as  to  the  first  of  these  common-law 
rules,  clearly  indicates  the  distinction  made 
by  the  statute  by  saying:  "Whether  under 
the  statutes  of  this  state  an  unqualified  ad- 
mission of  a  debt  would  be  Inoperative  to 
revive  the  cause  of  action  if  accompanied  by 
a  refusal  to  pay,  we  need  not  determine." 
As  to  the  second  of  these  rules — that  when, 
as  here  claimed,  the  admission  is  accompa- 
nied by  a  condition  which  has  not  been  per- 
formed, there  is  no  revival — two  of  the  later 
Iowa  cases  clearly  indicate  that  no  such  rule 
prevails  in  that  Jurisdiction,  and  that  the 
common  law  has  t)een  to  that  extent  abro- 
gated by  the  statute  which  we  have  adopted. 
Thus,  in  Nelson  v.  Hanson,  92  Iowa,  356,  60 
N.  W.  055,  54  Am.  St.  Rep.  508,  the  language 
used  was:  "You  know  that  I  will  pay  what 
I  can  and  what  is  right."  The  court  held 
that  this  was  not  an  unqualified  admission 
that  the  debt  was  unpaid,  being  qualified  by 
the  words  "what  is  right."  The  court,  how- 
ever, in  discussing  the  matter,  says:  "Prom- 
ises by  the  debtor  to  pay  a  claim  'as  soon  as 
possible,'  or  'as  soon  as  he  could,'  and  others 
of  a  similar  character,  have  been  held  suf- 
ficient as  admissions  of  the  debt;"  citing  a 
long  line  of  authorities.  In  Jenckes  v.  Rice, 
119  Iowa,  451,  93  N.  W.  384,  the  language 
was:  "I  cannot  tell  where  I  can  get  money 
enough  to  pay  the  note,  but  as  true  as  God 
I  will  send  It  as  soon  as  I  can  get  it;"  and 
this  was  held  sufficient  to  place  the  case 
without  the  statute. 

We  are  aware  that  in  the  case  of  Penley 
V.  Waterhouse,  3  Iowa,  430,  there  are  certain 
expressions  to  the  effect  that  the  Iowa  stat- 
ute is  merely  declaratory  of  the  common 
law,  and  we  have  not  overlooked  the  rule 
laid  down  by  this  court  in  the  case  of  Armijo 
v.  Armijo,  4  N.  M.  (Gild.)  57,  13  Pac.  92. 
reiterated  in  Bullard  v.  Lopez,  7  N.  M.  563. 
37  Pac.  1103,  and  Reymoud  v.  Newcomb,  10 
N.  M.  151,  61  Pac.  205,  to  the  effect  that  in 
adopting  the  statute  of  another  state  or  ter- 
ritory there  is  also  adopted  the  construction 
placed  upon  it  by  the  courts  of  such  state  or 
territory,  unless  for  some  good  reason  the 
courts  of  the  state  or  territory  adopting  the 
statute  should  see  proper  to  refuse  to  follow 
such  decisions  as  sound  interpretations  of 
the  statute.  We  are  of  opinion,  however, 
that  tbe  general  observations  of  the  Supreme 
Court  of  Iowa  in  the  case  of  Penley  v.  Wa- 
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terhouse  to  the  eflfect  that  the  Iowa  statute 
simply  declares  the  common  law  are  not, 
as  to  this  particular  feature  of  the  statute, 
sustained  by  the  later  Iowa  cases  above  re- 
ferred to,  and  are  certainly  not  In  accord 
with  "a  sound  interpretation  of  the  statute," 
as  developed  by  the  abundant  authority  of 
other  jurisdictions  construing  similar  stat- 
utes. To  hold,  following  literally  Penley  v. 
Waterhouse,  that  the  Iowa  statute  is  simply 
declaratory  of  the  common  law,  is  to  hold 
that  our  own  statute  Is  likewise  simply  the 
common  law;  and  to  do  this  will  he  to  over- 
rule Reymond  v.  Newcomb,  supra.  In  that 
case  this  court  had  occasion  to  consider  the 
case  of  Shepherd  v.  Thompson,  122  U.  S.  232, 
7  Sup.  Ct.  1229,  30  L.  Ed.  1156,  cited  as  au- 
thority by  the  appellees.  In  the  latter  case 
the  Supreme  Court  of  the  United  States  was 
construing  a  statute  which  it  declared  (page 
234, 122  U.  S.,  page  1230,  7  Sup.  Ct.,  30  L.  Ed. 
1156)  "closely  follows  the  language  of  the 
English  St.  21  James  I,  c.  16,  {  3,"  the  orig- 
inal English  statute.  If,  therefore,  our  stat- 
ute Is  simply  the  common  law  re-enacted,  the 
case  of  Shepherd  y.  Thompson,  construing 
the  Maryland  common-law  statute,  would 
have  been  controlling  authority.  This  court, 
however,  In  Reymond  v.  Newcomb,  says: 
"Counsel  for  defendant  in  error  contends  that 
this  statement  is  an  admission  that  there 
was  a  mortgage,  a  hope  expressed  to  pay  it 
off,  and  to  apply  the  proceeds  derived  from 
a  sale  of  the  cattle  thereon;  that  It  was  not 
an  admission  of  the  debt  as  a  personal  obli- 
gation, and  was  not  such  an  admission  from 
which  the  law  will  imply  a  promise  to  pay; 
relying  upon  the  case  of  Shepherd  v.  Thomp- 
son, 122  U.  S.  232,  7  Sup.  Ct.  1229,  30  L.  Ed. 
1156,  where  the  Supreme  Court  of  the  United 
States  held  that  a  mere  acknowledgment  of 
a  debt  Is  not  sufficient,  but  that  there  must 
be  a  distinct  and  unequivocal  acknowledg- 
ment of  the  debt  as  still  subsisting  as  a  per- 
sonal obligation  of  the  debtor.  In  that  case, 
however,  the  Supreme  Court  of  the  United 
States  was  considering  a  statute  In  force  In 
the  District  of  Columbia,  which  is  the  stat- 
ute of  Maryland,  and  Is  quite  different  from 
the  Iowa  and  New  Mexico  statutes,  and  the 
case  is  not  in  point  here.  As  said  in  the  case 
of  Mahon  v.  Cooley,  supra,  the  admission 
alone  is  sufficient.  It  is  not  regarded  as  a 
contract,  but  is  simply  a  written  declaration 
that  the  debt  Is  unpaid." 

We  adhere  to  the  construction  thus  put 
upon  the  statute  by  the  case  of  Reymond  v. 
Newcomb,  and  we  reiterate  the  conclusion 
therein  announced  that  the  New  Mexico  stat- 
ute materially  diverges  from  the  common 
law.  We  further  hold  that  under  that  stat- 
ute It  does  not  require  both  an  admission  and 
a  new  promise  to  revive  the  action,  but  that 
either  Is  sufficient;  that  the  admission  need 
not  of  Itself  amount  to  a  new  promise;  and 
that  the  language  used  by  the  debtor  in  this 
case  that  he  will  pay  "when  he  can"  is  an 
admission  that  the  debt  Is  unpaid,  sufficient 


to  take  the  case  out  of  the  statute,  whatever 
may  be  the  difference  of  authority  as  to  its 
effect  as  a  promise.  We  do  not  find  it  neces- 
sary to  determine  in  this  case  the  effect  of 
the  qualification  of  an  admission  otherwise 
explicit — ^as,  for  example,  by  a  claim  of  the 
statute  of  limitation — ^for  the  reason  that  the 
letters  relied  upon,  while  tbey  mention  the 
fact  that  the  claim  is  "outlawed,"  dearly 
evince  a  disposition  on  the  part  of  the  debtor 
not  to  claim  the  benefits  of  the  statute. 

In  view  of  the  constantly  recurring  con- 
struction of  this  statute,  we  feel  that  we 
should  add  further  that  there  is  no  Intention 
by  this  opinion  to  relax  In  any  respect  the 
rule  indicated  in  Reymond  y.  Newcomb  that 
the  admission  that  the  debt  is  unpaid  must 
to  be  effectual,  be  clear,  unqualified,  and  rea- 
sonably certain.  What  we  do  bold  is  that 
the  language  here  used  constitutes  an  ad- 
mission within  that  rule. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

MILLS,  C.  J.,  and  McFIB,  PARKBR, 
MANN,  and  ABBOTT,  JJ.,  concur. 


BREMEN  MIN.  &  MILL.  CO.  t.  BREMEN 

et  al. 

(Supreme  Court  of  New  Mexico.     Feb.  25, 

1905.) 

PLEAniNO  —  SUSTAINING  DEITUBBEB  —  PLEA.D- 
INa  OVEB — WAIVEB  OF  BULINO  —  DEED  OF 
TRUST— rOBECLOSUBE— REDEMPTION —AMEND- 
MENT  OF  PLEADING. 

1.  Where,  after  the  sustaining  of  a  demurrer 
to  a  pleading,  the  pleader  elects  to  amend,  be 
waives  the  right  to  allege  error  on  the  ruling. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Pleading,  H  1401,  1402.] 

2.Comp.  Laws  1897,  i  3938,  giving  a  right 
of  redemption  after  foreclosure  of  a  deed  of 
trust,  confers  no  such  right  as  to  a  deed  of 
trust  executed  before  the  statute  took  effect. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  {  501 ;  vol.  35, 
Cent.  Dig.  Mortgages,  §  1693%.] 

3.  Comp.  Laws  1897,  §  2685,  subd.  81,  pro- 
vides that  any  pleading  may  be  once  amended 
of  course  at  any  time  before  expiration  of  the 
period  for  answering,  and  subdivision  33  pro- 
vides that  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action  arising  out  of  the 
same  transaction  connected  with  the  same  sub- 
ject-matter. After  foreclosure  of  a  deed  of 
trust  the  grantor  filed  a  bill  praying  for  re- 
demption on  payment  of  the  amount  bid  and 
interest,  and  Iwfore  answer  an  amended  bill  was 
filed  setting  up  facts  showing  limitations,  and 
praying  for  a  cancellation  of  the  trustee's  deed 
and  the  quieting  of  plaintiif's  title.  Held,  that 
the  amendment  should  have  been  permitted. 

Appeal  from  District  Court,  Grant  Coun- 
ty;  before  Justice  Prank  W.  Parker. 

Suit  by  the  Bremen  Mining  &  Milling  Com- 
pany against  Mrs.  D.  A.  Bremen  and  others. 
From  a  decree  In  favor  of  defendants,  com- 
plainant appeals.    Reversed. 

On  the  6th  day  of  December,  1886,  the 
complainant  company,   a   New   Mexico   cor- 
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poratlon,  executed  Its  deed  of  trust,  where- 
by It  conveyed  to  one  Edmund  T.  Allen,  as 
trustee  for  the  benefit  and  better  securing  of 
one  Martin  W.  Bremen,  the  holder  of  one 
of  a  series  of  240  bonds  issued  by  the  com- 
pany, the  following  named  mines  and  min- 
ing claims:  "Baclibone,"  "Chloride,"  "Vic- 
toria," "Baltic."  "Wagner,"  "Santiago,"  "Che- 
wawa,"  "Batopllas,"  "San  Vicente,"  "Bre- 
men," and  "Seventy  Six";  also  the  Tennes- 
see mill  site — all  of  which  mines  and  the  mill 
site  are  fully  described  In  the  deed  of  trust, 
and  also  a  large  amount  of  personal  proper- 
ty therein  enumerated.  The  following  trust 
and  covenants  are  expressed  In  the  trust 
deed:  "But  upon  trust,  nevertheless,  for  the 
benefit  and  better  security  of  said  Martin  W. 
Bremen,  to  whom  said  bonds  have  been  de- 
livered, and  of  the  persons,  respectively,  who 
shall  or  may,  from  time  to  time,  be  or  be- 
come the  holders  of  said  bonds,  or  any  of 
them,  and  with  the  powers  and  duties  on  the 
part  of  said  trustee  in  his  behalf,  and  sub- 
ject always  to  the  conditions  and  covenants 
respectively  hereinafter  set  forth,  that  is  to 
say:  The  said  mining  company  covenants 
with  said  trustee,  his  heirs,  successor  or  suc- 
cessors and  assigns,  that  the  principal  of, 
and  Interest  coupons  on  each  of,  said  bonds 
shall  be  paid  when  due  respectively,  accord- 
ing to  the  tenor  thereof  to  the  legal  holder  of 
the  same,  and  It  Is  further  mutually  agreed 
that  upon  the  payment  or  surrender  and  can- 
cellation of  all  of  said  bonds  and  coupons 
the  trust  hereby  created  shall  cease,  and  said 
trustee,  or  his  successor  in  said  trust,  shall 
execute  a  proper  deed  or  deeds  of  release 
therefrom  of  the  property  hereinbefore  de- 
scribed, provided  that  if  at  the  maturity  of 
said  bonds  all  of  them  be  not  presented  for 
payment,  and  payment  thereof  accepted, 
then  upon  the  deposit  by  or  for  the  account 
of  said  mining  company,  or  assigns,  with 
said  trustee  or  his  successors  In  said  trust,  of 
an  amount  of  money  sufilcient  to  pay  and 
discbarge  all  of  said  bonds  and  coupons  still 
outstanding,  then  said  trustee  or  his  succes- 
sor shall  upon  demand  by  said  mining  com- 
pany, or  assigns,  release  said  lands  and  prop- 
erty from  the  lien  of  this  mortgage  deed  by 
proper  conveyance  which  shall  be  effectual 
therefor.  And  this  Indenture  further  wlt- 
nesseth:  That  pending  this  trust  and  until 
sale  or  foreclosure  upon  default  in  payment 
of  the  principal  of  any  of  said  bonds  out- 
standing, or  of  any  interest  due  and  payable 
thereon,  the  absolute  right  is  reserved  to  said 
mining  company.  Its  oflJcers,  agents,  lessees 
and  assigns,  respectively,  to  occupy  and  pos- 
sess the  said  above  described  and  granted 
premises  and  every  part  thereof,  and  to  use 
and  operate  for  its  own  benefit,  the  build- 
ings, improvements,  plant  and  machinery 
thereon,  and  to  dig,  mine  and  take  away  and 
dispose  of  any  ores,  minerals  and  other  prod- 
ucts thereof,  for  the  benefit  and  profit  of 
said  mining  company  without  accountability 
therefor;  provided  that  all  the  personal  prop- 


erty hereby  conveyed,  Inclusive  of  the  live- 
stock aforesaid,  shall  be  kept  In  as  good  con- 
dition, as  at  this  present  time;  or  other  sim- 
ilar and  equally  good  personal  property  sub- 
stituted therefor  by  said  mining  company, 
to  which  personal  property  so  substituted, 
the  lien  of  this  mortgage  shall  attach."  De- 
fault having  been  made  in  the  payment  of 
all  of  the  bonds  and  interest  provided  for  in 
the  trust  deed,  upon  the  written  request  of 
the  legal  holders  of  more  than  five  of  said 
bonds,  as  provided  for,  after  having  given 
30  days'  notice  required,  the  trustee  sold  the 
real  property  described  in  the  trust  deed  to 
Donaciana  A.  Bremen,  who  was  the  highest 
and  best  bidder,  for  the  sum  of  $5,000,  on 
the  6th  day  of  December,  1901,  executed  to 
her  his  deed  as  such  trustee  on  the  same 
day,  and  the  purchaser  went  into  possession 
of  the  property  purchased  by  her. 

A.  H.  Harllee  and  W.  H.  &  Davis  Biggs, 
for  appellant.  S.  M.  Ashenfelter  and  Percy 
Wilson,  for  appellees. 

HcFIE,  J.  (after  staUug  the  facts).  On 
the  2d  day  of  December,  1902,  the  Bremen 
Mining  &  Milling  Company  filed  Its  bill  in 
equity.  In  which  the  above,  among  other, 
facts  were  alleged,  and  it  was  further  al- 
leged: "PlaluUff  further  states  that  the 
aforesaid  property  was  conveyed  to  said  Al- 
len upon  the  following  trust,  that  is  to  say, 
for  the  benefit  and  better  security  of  Martin 
W.  Bremen,  to  whom  said  bonds  were  deliv- 
ered, and  the  persons,  respectively,  who  shall 
or  may  from  time  to  time  be  or  become  the 
holders  of  said  bonds  or  any  of  them;  that 
said  mortgage  deed  of  trust  contains  a  pow- 
er of  sale;  that  in  the  event  of  the  default 
of  said  company  to  pay  the  principal  of  said 
bonds  or  the  interest  thereon  the  said  Allen, 
trustee,  shall  have  the  power  to  sell  said 
property,  after  proper  advertisement,  for  the 
payment  of  said  principal  or  Interest,  at  the 
east  front  door  of  the  courthouse  In  the  city 
of  St  Louis,  Missouri.  Plaintiff  further 
states  that  said  property  was  sold  at  the 
east  front  door  of  the  courthouse  in  the  city 
of  St.  Louis,  Missouri,  l^  the  said  Edmund 
T.  Allen,  trustee,  by  virtue  of  the  power  con- 
tained in  said  deed  of  trust,  and  that  said 
sale  took  place  on  the  Cth  day  of  December, 
1901;  that  the  defendant  Mrs.  D.  A.  Bremen 
was  the  only  bidder  at  said  sale,  and  that 
aforesaid  property  was  sold  to  her  for  the 
sum  of  $5,000,  the  amount  bid  by  her;  that 
the  said  Edmund  T.  Allen,  trustee,  executed 
and  delivered  to  her  a  trustee's  deed  there- 
for, and  that  the  defendant  Mrs.  D.  A. 
Bremen  Is  now  in  possession  of  said  property 
under  said  deed.  Plaintiff  further  states  up- 
on information  and  belief  that  the  defend- 
ants Jacob  Kllen  and  William  L.  B.  Q.  Al- 
len claim  to  own  some  right,  title,  and  in- 
terest in  said  premises,  as  to  the  exact  na- 
ture and  extent  of  which  plaintiff  Is  not  ad- 
vised. Therefore  said  defendants  Jacob 
Kllen  and  William  L.  B.  G.  Allen  are  made 
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parties  to  this  suit.  Plaintiff  further  states 
that  on  the  Ist  day  of  December,  1902,  it  ten- 
dered to  defendant  Mrs.  D.  A.  Bremen,  the 
sum  of  $5,600,  being  the  amount  bid  by  her 
at  said  sale,  together  with  interest  at  the 
rate  of  12  per  cent,  per  annum,  and  demand- 
ed that  she  deliver  possession  of  said  prop- 
erty to  the  plaintiff,  and  execute  to  it  a  prop- 
er deed;  but  said  tender  and  demand  were 
refused.  Plaintiff  says  that  it  Is  now  read}- 
and  ■H'llllng  to  deposit  said  sum  of  money  In 
said  court  at  the  trial  of  this  cause,  or  when 
the  same  may  be  ordered  by  said  court" 
The  prayer  of  the  bill  Is  In  the  following 
language:  "The  premises  considered,  plain- 
tiff prays  that  It  be  permitted  to  redeem  the 
said  described  real  estate  and  mining  prop- 
erty, together  with  the  appurtenances  and 
Improvements  thereto  belonging,  upon  pay- 
ment to  defendant  Mrs.  D.  A.  Bremen  of  the 
sum  of  $5,000,  with  12  per  cent,  interest 
thereon  from  the  date  of  said  purchase,  to 
wit,  the  6th  day  of  December,  1901,  up  to 
the  date  of  said  tender,  to  wit,  December  1, 
1902;  that  the  defendant  Mrs.  D.  A.  Bremen 
be  required  to  deliver  up  to  this  plaintiff  the 
possession  of  said  premises;  and  that  It  be 
decreed  by  the  court  that  the  title  to  all  and 
singular  the  said  premises  be  vested  In  the 
plaintiff,  and  that  a  deed  be  duly  executed 
under  and  in  pursuance  of  an  order  of  this 
court  conveying  to  this  plaintiff  all  and  singu- 
lar the  said  premises,  together  with  the  im- 
provements and  appurtenances.  Plaintiff 
prays  for  such  further  and  other  relief  as  to 
the  court  may  seem  meet  and  proper."  On 
the  7tU  day  of  February,  1903,  a  demurrer 
was  filed  on  behalf  of  the  defendant  Bremen, 
denying  the  right  of  redemption  for  the  fol- 
lowing reasons:  "(1)  That  the  showing  made 
In  and  by  said  complaint  does  not  entitle 
plaintiff  to  redeem  the  property  In  said  com- 
plaint described  from  the  sale  therein  set  up. 
<2)  That  at  the  time  of  the  execution  of  the 
deed  of  trust  set  up  in  said  complaint  there 
was  no  right  of  redemption  from  sale  there- 
under. (3)  That  the  statute  of  New  Mexico 
allowing  redemption  from  sales  under  mort- 
gages and  deeds  of  trust  Is  not  applicable 
to  the  deed  of  trust,  or  to  the  sale  thereunder 
set  up  in  said  complaint.  (4)  That  the  stat- 
ute of  New  Mexico  (chapter  51,  page  107, 
Session  Laws  1888-89)  cannot  constitutional- 
ly apply  to  the  sale  set  up  In  said  complaint." 
On  the  7th  day  of  September,  1903,  the  de- 
murrer was  sustained  by  the  court,  and  leave 
was  given  the  plaintiff  to  amend  the  com- 
plaint within  20  days  from  the  date  of  the 
order  sustaining  the  demurrer.  On  the  5th 
day  of  October,  1003,  the  plaintiff  filed  an 
amended  complaint. 

The  first  error  assigned  Is  the  sustaining  of 
the  demurrer  to  the  original  complaint.  In 
the  order  sustaining  the  demurrer  leave  was 
given  to  amend  the  complaint.  The  plain- 
tiff elected  to  take  the  benefit  of  this  leave 
and  file  Its  amended  complaint  under  it.  Un- 
der the  circumstances  of  this  case,  this  would 


seem  to  be  an  abandonment  of  the  original 
bill  and  a  waiver  of  any  objection  made  to 
the  ruling  upon  the  demurrer.  In  the  case 
Cleland,  Jr.,  v.  Lewis  Hostetter  et  ux.  (de- 
cided at  the  present  term  of  this  court)  79 
Paa  801,  the  court,  speaking  by  Mr.  Justice 
Pope,  said:  "By  filing  his  amended  reply  in 
this  form,  plaintiff  would  seem  to  have  waiv- 
ed his  right  to  allege  error  in  the  ruling  on 
the  demurrer  to  the  original  reply."  In  sup- 
port of  this  holding  are  cited  Gale  v.  Tuo- 
lumne Co.,  14  Cal.  25;  Kennedy  v.  Ander- 
son, 98  Ind.  151;  Forchelmer  v.  Holly,  14 
Fla.  239;  Gale  v.  James,  11  Colo.  540.  19 
Pac.  446;  Gale  v.  Foss,  47  Mo.  276;  State 
V.  Simpklns,  77  Iowa,  676,  42  N.  W.  516;  1 
A.  &  E.  Ency.  PI.  &  Pr.  pp.  624-626.  and 
cases  cited.  This  language  of  the  court 
would  seem  to  be  equally  applicable  to  the 
present  case,  for  in  this  as  in  the  former 
case  the  plaintiff  had  the  option  of  standing 
by  its  pleading,  and  thus  challenging  the  cor- 
rectness of  the  court's  ruling  for  admitting 
the  Insufficiency  of  the  complaint,  and  there- 
fore the  correctness  of  the  ruling  by  electing 
to  amend.  Where  this  election  exists,  and 
the  party  against  whom  the  ruling  is  made, 
as  in  this  case,  elects  to  amend  the  pleading 
held  to  be  Insufficient,  the  aggrieved  iMirty 
thereby  waives  the  right  to  allege  error  In 
the  ruling  on  the  demurrer.  It  Is  deemed 
advisable,  however,  to  give  this  assignment 
perfect  consideration  on  account  of  the  im- 
portance of  the  legal  principle  raised  by  it. 
As  above  stated,  this  property  was  sold  un- 
der a  power  of  sale  contained  in  the  trust 
deed,  which  deed  was  executed  December  6, 
1880.  The  property  was  sold  December  6, 
1001.  The  first  redemption  statute  enacted 
In  this  teri'ltory  in  1889  became  effective  by 
limitation  February  14,  1889  (chapter  51,  p. 
107,  Laws  1888-89;  section  3938,  Comp.  Laws 
1897),  and  is  iu  the  following  language: 
"Sec.  3938.  No  real  property  shall  be  sold  up- 
on foreclosure  of  any  mortgage,  mortgage 
deed,  trust  deed,  or  any  other  written  Instru- 
ment which  may  operate  as  a  mortgage  un- 
der or  by  any  order.  Judgment  or  decree  of 
any  court  In  this  territory  until  ninety  days 
after  the  date  of  the  order.  Judgment  or  de- 
cree, within  which  time  the  mortgagor,  or 
any  one  for  him,  may  pay  off  the  decree  and 
discharge  the  mortgage  and  avoid  the  sale. 
And  all  real  property  which  may  be  hereafter 
sold  under  any  mortgage,  mortgage  deed, 
trust  deed,  or  any  other  written  Instrument 
which  may  operate  as  a  mortgage,  by  vir- 
tue of  a  power  of  sale  contained  In  said  mort- 
gage, the  mortgage  deed,  fnist  deed  or  other 
written  instrument,  or  annexed  to,  or  ac- 
companying the  same  and  which  may  not  be 
sold  under  any  order.  Judgment  or  decree  of 
any  court,  may  be  redeemed  by  the  mortga- 
gor, or  his  assignee  or  any  other  parties  in- 
terested In  the  said  real  estate,  by  paying 
the  purchaser,  at  such  rate,  or  his  assignee, 
the  amount  paid  with  Interest  at  the  rate 
of  twelve  per  cent,  per  annum  at  any  time 
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wltbtD  one  year  after  the  date  of  sach  sale." 
It  Is  apparent  that  tlUs  statute  was  not  in 
existence  at  the  time  the  deed  of  trust  and 
the  bonds  secured  thereby  were  executed  and 
delivered  by  the  company.  It  does  not  ap- 
pear from  the  record  upon  what  grounds  the 
demurrer  was  sustained  by  the  court  below, 
ns  the  ruling  does  not  appear  to  have  been 
reduced  to  writing;  but  from  the  briefs  of 
counsel  it  seems  to  be  agreed  that  the  court 
held  that  the  redemption  statute  had  no  ap- 
plication to  the  trust  deed  and  bonds  in  this 
case,  the  same  not  being  in  existence  at  the 
time  the  contract  was  entered  into;  or,  if 
applicable,  it  was  void,  as  impairing  the  ob- 
ligation of  the  contract  under  which  the  prop- 
erty was  sold.  Counsel  for  appellant  in  tUelr 
able  brief  deny  the  correctness  of  both  of 
these  propositions,  and  review  at  consider- 
able length  the  authorities  which  counsel  re- 
gard as  supporting  their  contention. 

In  the  case  of  Bamitz  t.  Beverly,  163  U. 
S.  118,  16  Sup.  Ct.  1042,  41  L.  EM.  93,  this 
question  was  before  the  court,  and  was 
throughly  considered.  The  court  reviewed 
at  length  the  former  decisions  of  that  court 
upon  the  subject,  some  of  them  being  those 
cited  and  relied  upon  by  appellant,  and  as  a 
conclusion  upon  the  first  point  raised,  name- 
ly, that  a  redemption  statute  governed  con- 
tracts entered  into  prior  to  its  passage,  the 
court  said:  "Without  pursuing  the  subject 
further,  we  hold  that  a  statute  which  au- 
thorizes the  redemption  of  property  sold  up- 
on foreclosure  of  a  mortgage  where  no  right 
of  redemption  previously  existed,  or  which 
extends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitution- 
ally apply  to  a  sale  under  a  mortgage  exe- 
cuted before  its  passage."  Shapleigh  v.  San 
Angelo,  167  IJ.  S.  657,  17  Sup.  Ct.  057,  42 
Ij.  EJd.  310;  Bronson  v.  Kinzie,  1  How.  811, 
11  L.  Ed.  143;  McCracken  v.  Hayward,  2 
How.  608,  11  L.  Ed.  307;  Howard  v.  Bugbee, 
24  How.  461,  16  L.  Ed.  758;  Green  v.  Biddle, 
8  Wheat.  75,  5  L.  Ed.  547.  In  Selbert  v. 
Lewis,  122  U.  S.  284,  7  Sup.  Ct.  HOC,  30  L. 
Ed.  1161,  the  court  declared  the  settled  doc- 
trine of  the  court  to  be  that  '*the  remedies 
subsisting  in  a  state  when  and  where  a  con- 
tract is  made  and  Is  to  be  performed  is  a 
part  of  its  obligation."  Under  the  doctrine 
laid  down  in  the  cases  above  cited,  there  was 
no  error  in  the  ruling  sustaining  the  demur- 
rer to  the  effect  that  the  redemption  law 
relied  upon  by  the  appellant  was  not  appli- 
cable to  this  case. 

From  what  has  been  said.  It  is  not  neces- 
sary to  consider  at  length  the  question  of 
whether  or  not  the  statute  Involved  was  void 
as  Impairing  the  obligation  of  the  contract. 
Counsel  for  appellant  urged  that  this  stat- 
ute relates  wholly  to  the  remedy,  and  where 
such  is  the  case  there  can  be  no  imimlrment 
of  the  obligation  of  the  contract.  The  case 
of  Barnitz  v.  Beverly,  supra,  and  the  cases 
above  cited,  appear  to  be  equally  clear  upon 


this  point  also,  and  adverse  to  the  contentiOD 
of  the  appellant. 

In  the  contract  under  consideration  there 
are,  among  others,  the  following  provisions 
as  to  the  title  to  be  conveyed  in  case  of 
foreclosure  sale  or  sale  under  the  power 
under  the  trust  deed:  "Ajid  upon  such  sale 
said  trustee  or  his  successor  shall  receive 
the  proceeds  thereof,  and  shall  convey,  by 
deed  in  fee  simple,  to  the  purchaser  or  pur- 
chasers, the  property  so  sold,  discharged  of 
any  trust  hereunder;  ♦  »  ♦  and  the  said 
mining  company,  party  of  the  first  part,  cov- 
enants that  all  conveyances  in  fee  of  said 
lands  and  property  above  described,  which 
shall  be  made  by  such  trustee  or  his  succes- 
sor, in  pursuance  and  due  execution  of  the 
power  of  sale  herein  conferred,  shall  vest  in 
the  purchaser  the  absolute  title  to  all  the 
real  estate  and  property  in  and  by  such  in- 
struments declared  to  be  conveyed,  and  all 
recitals  contained  in  all  such  deeds  shall  in 
all  courts  and  places  wheresoever  the  same 
may  be  offered  in  evidence,  be  taken  as 
prima  facie  evidence  of  the  truth  thereof." 
At  the  time  this  contract  was  entered  into, 
there  being  no  redemption  statute  la  force, 
the  purchaser  had  a  right  to  demand  and 
obtain  a  conveyance  in  fee  simple  by  the 
trustee  of  the  property  purchased,  and  the 
record  discloses  such  conveyance  to  Mrs. 
Bremen.  In  the  case  of  Barnits  v.  Beverly, 
supra,  the  court  said:  "Where,  in  a  mort- 
gage, an  entire  estate  is  pledged  for  the  pay- 
ment of  a  debt,  with  right  to  sell  the  mort- 
gaged premises  free  from  redemption,  can 
that  be  valid  legislation  which  would  seek  to 
substitute  a  right  to  sell  the  premises  sub- 
ject to  an  estate  or  right  of  possession  in 
the  debtor  or  his  alimees  for  eighteen 
months?"  The  court  further  says:  "It  is 
contended  that  the  right  to  redeem  granted 
by  the  new  statute  only  operates  on  the  pur- 
chaser, and  not  on  the  mortgage  as  such." 
This  very  argument  was  foreseen  and  dis- 
posed of  in  Bronson  v.  Klnsie,  where  this 
court  said:  "It  [the  new  act]  declares  that, 
although  the  mortgaged  premises  should  be 
sold  under  a  decree,  yet  that  the  equitable 
estate  of  the  mortgagor  shall  not  be  extin- 
guished, but  shall  continue  for  twelve 
months  after  the  sale;  and  It  moreover  glvee; 
a  new  and  like  estate  to  the  judgment  cred- 
itors to  continue  for  fifteen  months.  If  such 
rights  may -be  added  to  the  original  contract 
by  subsequent  legislation.  It  would  be  diffi- 
cult to  say  at  what  pohut  they  must  stop. 
An  equitable  estate  in  the  premises  may  in 
like  manner  be  conferred  upon  others;  and 
the  right  to  redeem  may  be  so  prolonged  as 
to  deprive  the  mortgage  of  the  benefit  of  this 
secutity  by  rendering  the  property  unsalable 
for  anything  like  its  value.  This  law  gives 
to  the  mortgagor  and  to  the  Judgment  cred- 
itors [meaning  creditors  other  than  the  mort- 
gagee] an  equitable  estate  in  the  premises, 
which  neither  of  them  would  have  been  en- 
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titled  to  tmder  the  original  contract;  and 
these  new  Interests  are  directly  and  mate- 
rially In  conflict  with  those  which  the  mort- 
gagee acquired  when  the  mortgage  was 
made.  Any  such  modification  of  a  contract 
by  subsequent  legislation  against  the  con- 
sent of  any  one  of  the  parties  unquestion- 
ably impairs  Its  obligations,  and  Is  prohibit- 
ed by  the  Constitution."  In  this  respect  our 
redemption  statnte  Is  substantially  the  same 
as  that  of  the  state  of  Kansas  under  consld- 
«ratlon  In  the  case  last  referred  to,  and,  In 
«ur  opinion,  the  language  there  used  Is 
-equally  applicable  to  this  case. 

In  the  case  of  McCracken  t.  Hayward,  2 
How.  608,  612,  11  L.  Ed.  897,  the  court  de- 
Unea  the  rights  and  duties  of  the  parties  In 
Buch  a  case  In  the  following  forceful  lan- 
guage; the  same  being  approved  in  the  later 
cases:  "The  obligation  of  a  contract  con- 
sists In  Its  binding  force  on  the  party  who 
makes  It  These  are  necessarily  referred  to 
in  all  contracts,  and,  forming  a  part  of  them 
aa  the  measure  of  the  obligation  to  perform 
them  by  the  one  party  and  the  right  acquired 
by  the  other,  there  can  be  no  other  stand- 
ard by  which  to  ascertain  the  extent  of  either 
than  that  which  the  terms  of  the  contract 
indicate  according  to  their  settled  legal 
meaning  When  It  becomes  consummated, 
the  law  defines  the  duty  and  the  right,  com- 
pels one  iwrty  to  perform  the  thing  con- 
tracted for,  and  gives  the  other  a  right  to 
enforce  the  performance  by  the  remedies 
then  In  force.  If  any  subsequent  law  aCTect 
to  diminish  the  duty  or  to  Impair  the  right, 
it  necessarily  l>ear8  on  the  obligation  of  the 
contract  in  favor  of  one  party  to  the  Injury 
of  the  other.  Hence  any  law  which  In  Its 
operation  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  contract,  though 
professing  to  act  only  on  the  remedy.  Is  di- 
rectly obnoxioas  to  the  prohibition  of  the 
Constitution."  Again,  In  Tennessee  v.  Sneed, 
96  17.  S.  69,  24  L.  Ed.  610,  the  court  said: 
"At  all  events,  the  decisions  of  this  court 
are  numerous  that  the  laws  which  prescribe 
the  mode  of  enforcing  a  contract  which  are 
in  existence  when  it  was  made  are  so  far  a 
part  of  the  contract  that  no  changes  in  the 
laws  which  seriously  Interfere  with  that 
enforcement  are  valid,  because  they  impair 
Its  obligation  within  the  meaning  of  the  Con- 
Btltatlon  of  the  United  States." 

tinder  the  operation  of  the  redemption 
statute.  If  applicable  to  this  contract,  the 
purchaser  could  not  obtain  a  conveyance  pro- 
vided for  in  the  contract,  and  to  that  extent, 
at  least,  this  law  operates  directly  upon  the 
contract  Its^f,  and  amounts  to  a  substan- 
tial denial  of  the  rights  of  the  parties  thereto. 
It  does  not  therefore,  relate  to  the  remedy 
only,  as  contended  by  the  appellant  This 
assignment  of  error  cannot  be  sustained. 

The  second  error  assigned  is  that  the  court 
erred  In  its  order  sustaining  the  motion  of 
defendant  Bremen  to  strike  from  the  fllea 
the  amended  complaint  of  the  plaintiff  flled 


March  11,  1904.  The  amended  complaint  la 
Identical  with  the  original,  except  para- 
graphs  8  and  4  of  the  original  are  omitted, 
and  paragraphs  8,  4,  and  S  are  Bnbstita^ 
ed  for  them  In  the  amended  complaint  Th* 
prayer  of  the  amended  complaint  la  essen- 
tially different  The  amended  complaint 
omits  those  paragraphs,  which  allege  a  ten- 
der of  the  $5,600  to  the  purchaser,  the  de- 
mand for  conveyance  of  the  property  and 
the  possession  to  the  plaintiff,  the  refusal  by 
the  purchaser,  and  that  the  plaintiff  was 
vrilling  and  ready  to  bring  the  money  into 
court  In  pursuance  of  the  tender.  The  pray- 
er of  the  original  complaint  that  the  plaintiff 
may  be  permitted  to  redeem,  and  that  the 
purchaser  be  compelled  to  reconvey  the  prop- 
erty and  surrendw  possession  to  the  plain- 
tiff, or,  in  case  of  refusal,  the  court  shall 
convey,  etc.,  is  also  omitted.  The  para- 
graphs substituted  allege  snbstantlally  that 
all  of  the  bonds  became  due  and  payable 
December  6,  1891;  that  an  action  accrued 
to  the  legal  holder  or  holders  of  the  bonds 
at  that  time;  that  no  action  was  brought 
at  that  time,  nor  within  six  yean  thereafter, 
nor  at  any  time,  either  for  ttie  fotedosore 
of  the  trust  deed  or  for  the  recovery  of  the 
indebtedness.  It  is  further  alleged  that  all 
of  the  Indebtedness  and  the  right  of  fore- 
closure were  barred  by  the  statnte  of  lim- 
itations;  that  the  pretended  sale  by  the 
trustee,  Allen,  was  without  legal  authority, 
and  the  conveyance  thereunder  void;  that 
the  deed  to  Mrs.  Bremen  la  a  cloud  upon  the 
title  of  plaintiff,  who  la  thereby  obstructed 
in  the  full,  tree,  and  uninterrupted  use  and 
enjoyment  of  the  same.  The  prayer  follows 
that  the  deed  of  Allen,  trustee,  to  Mrs. 
Bremen,  be  delivered  np  and  canceled;  that 
the  cloud  on  plalntUTs  title  be  removed; 
that  defendants  Mrs.  D.  A.  Bremen,  Jacob 
Klien,  and  William  L  B.  O.  Allen  be  bar- 
red from  asserting  any  title;  and  that  the 
title  to  the  property  may  be  quieted  in  the 
plaintiff  company.  The  motion  to  strike  Is 
based  opon  the  ground  that  the  amended 
complaint  is  inconsistent  with  the  original 
complaint  and  attempts  to  state  a  different 
cause  of  action  from  that  set  out  In  the 
original  complaint  alleging  that  the  original 
complaint  recognizes  the  validity  of  the  con- 
veyances of  the  premises  to  the  defendant 
Mrs.  D.  A.  Bremen  undor  the  trustee's  deed, 
and  seeks  redemption  of  the  mortgaged 
premises  under  the  redemption  statute  of 
New  Mexico;  whereas  the  amended  com- 
plaint setting  up  the  statute  of  limitations, 
denies  the  validity  of  the  conveyance,  and 
asks  that  the  same  be  declared  void,  and 
the  title  to  the  premises  be  quieted  in  plain- 
tiff; under  sections  4010-4014  of  the  Com- 
piled Laws  of  New  Mexico  of  1897.  The 
court  sustained  the  motion  to  strike,  evident- 
ly upon  the  ground  that  the  amended  bill 
set  up  a  new  and  inconsistent  cause  of  ac- 
tion, and  that  this  could  not  be  done  by  way 
ot  amendment    Leave  was  given  to  amend 
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further  within  20  days,  but  by  reason  of  the 
failure  of  the  plaintiff  to  amend  within  the 
time  allowed  and  on  motion  of  the  defendant 
Bremen  the  cause  was  dismissed,  and  a  final 
decree  to  that  effect  entered  April  6, 1904. 

At  common  law  the  court  had  no  power  to 
allow  the  plaintiff  to  amend  by  introducing 
an  entirely  new  and  different  cause  of  ac- 
tion; nor  could  the  defendant  amend  by  set- 
ting up  a  new  defense  founded  upon  a  trans- 
action entirely  different  from  that  stated  in 
the  plea.  There  has  been  some  dispute  of 
the  latter  iMropositlon,  but  not  of  the  former. 
Sncy.  PI.  &  Pr.  vol.  1,  p.  647,  and  cases  cit- 
ed. Since  the  adoption  of  the  Code  the 
rule  of  pleading  provided  by  It,  so  far  as  ap- 
plicable, must  prevail  in  this  territory.  "The 
Code  system  is  an  entirely  new  system  of 
pleading.  It  is  not  a  modlflcation  of  the 
common-law  method  of  pleading,  nor  is  it  a 
reproduction  in  a  different  form  of  equity 
pleading.  The  Code  furnishes  Its  own  rules 
for  the  construction  of  Its  pleadings,  and  it  is 
to  be  carried  into  effect  according  to  its 
terms,  and  upon  principles  peculiar  to  itself." 
Ency.  PI.  &  Pr.  vol.  4,  p.  558,  and  cases  cited. 
Subsection  81,  {  2685,  Comp.  Laws  1897,  pro- 
vides that  "any  pleading  may  be  once  amend- 
ed by  the  party,  of  course,  without  costs, 
and  without  prejudice  to  the  proceedings  al- 
ready had,  at  any  time  within  twenty  days 
after  it  is  served  or  at  any  time  before  the 
period  of  answering  it  expires."  Subsection 
89  provides  that  "in  every  complaint,  an- 
swer, or  reply  amendatory  or  supplemental, 
the  party  shall  set  forth  in  one  entire  plead- 
ing all  matters  which,  by  the  rules  of  plead- 
ing may  be  set  forth  In  such  pleading,  and 
which  may  be  necessary  to  the  proper  de- 
termination of  the  action  or  defense."  Sub- 
sections 60,  61,  62,  of  the  Code  also  author- 
ize pleading  over  by  amendment  where  a  de- 
murrer or  motion  to  strike  has  been  sustain- 
ed to  a  pleading.  All  of  the  above  provi- 
sions of  the  Code  are  taken  from  the  Code 
provisions  of  the  state  of  Missouri,  and  are 
anbatantially  Identical,  as  to  what  the  com- 
plaint shall  contain,  except  it  is  called  a 
"petition"  in  the  Missouri  Code.  As  to  the 
complaint,  our  Code  (subsection  32)  provid- 
ed: "The  complaint  must  contain:  1st  The 
title  of  the  action,  the  name  of  the  court  and 
county  In  which  the  action  is  brought  and 
the  names  of  the  parties  to  the  action.  2nd. 
A  statement  of  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  lan- 
guage. 8rd.  A  demand  for  the  relief  which 
the  plaintiff  claims.  If  the  recovery  of  the 
money  or  damages  be  demanded,  the  amount 
thereof  must  be  stated."  Subsection  33  pro- 
vides that:  "The  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  hereto- 
fore denomlBated  legal  or  equitable,  or  both, 
where  they  arise  out  of:  1st.  The  same 
transaction  or  transactions  connected  with 
the  same  subject  of  action."  Subsection  65 
provides  that:    "Either  party  may  allege  any 


■fact  or  title  alternately,  declaring  his  belief 
of  one  alternative  or  the  other,  and  his  ig- 
norance whether  it  be  the  one  or  the  other." 
This  provision  is  also  found  in  the  Missouri 
Code.  It  is  familiar  law  that  in  adoptiug  the 
Missouri  statutes  we  also  adopt  the  consti-uc- 
tion  put  upon  them  by  the  Supreme  Court 
of  that  state.  Amendments  are  favored,  and 
should  be  liberally  allowed  in  the  further- 
ance of  Justice.  House  v.  Duncan,  50  Mo. 
453:  Goddard  v.  Williamson,  72  Mo.  131; 
Collins  v.  Glass,  46  Mo.  App.  297.  The  Code, 
in  relation  to  the  amendment  to  pleadings,  is 
liberal,  and  the  courts.  In  relation  to  the 
same,  should  at  least  be  as  liberal  as  the 
statute.  Carr  v.  Moss,  87  Mo.  447;  Collins  v. 
Glass,  46  Mo.  App.  297.  The  effect  of  the 
statute  is  to  inhibit  amendments  substan- 
tially changing  the  claim  or  defense  on  the 
trial,  but  not  before  the  trial.  Robertson  v. 
Springfield,  etc.,  B.  Co.,  21  Mo.  App.  633; 
Parker  v.  Rodes,  79  Mo.  88;  Gibbons  v. 
Steamboat,  40  Mo.  253.  lu  the  cases  last 
referred  to  the  court  had  under  considera- 
tion statutes  identical  with  our  Code  provi- 
sions above  referred  to,  and  an«ther  provi- 
sion, also  Identical  with  our  own,  providing 
that  after  trial  amendments  shall  not  be 
made  substantially  changing  the  cause  of  ac- 
tion. Before  answer  amendments  are  made 
as  of  course,  and  before  trial  about  the 
only  limitation  of  the  right  of  amendment 
seems  to  be  that  an  entirely  new  and  dis- 
tinct cause  of  action  will  not  be  allowed; 
as  for  instance,  the  changing  of  an  ac- 
tion ex  contractu  into  an  action  ex  delic- 
to, or  other  cause  based  upon  facts  having 
no  relation  to  the  transaction  set  out  in  the 
original  complaint  Lumpkin  v.  Collier,  69 
Mo.  170.  There  is  a  distinction  drawn  by 
the  authorities  between  such  an  amendment 
as  is  last  above  indicated  and  one  which 
grows  out  of  the  same  transaction,  and  is 
substantially  based  upon  the  same  facts, 
though  different  relief  may  be  sought  In 
the  case  of  Holt  County  v.  Cannon,  114  Mo. 
514,  21  S.  W.  851,  the  plaintiff  brought  suit 
to  revive  a  former  judgment.  The  judgment 
was  set  out;  the  fact  that  it  was  wholly  un- 
paid, and  the  prayer  for  the  revival  of  the 
judgment.  A  demurrer  to  the  petition  was 
interposed  and  sustained,  whereupon  the 
plaintiff,  by  leave  of  the  court,  amended  hlf 
petition,  setting  up  substantially  the  same 
facts,  but  prayed  for  a  judgment  for  the 
amount  of  the  former  judgment  and  inter- 
est. The  defendants  moved  to  strike  the 
amended  petition  from  the  files  because  it 
set  up  a  new  and  different  cause  of  action, 
but  the  court  overruled  the  motion,  and  up- 
on trial  rendered  judgment  for  the  plaintiff. 
Upon  appeal  it  was,  held  that  "the  facts  stat- 
ed in  the  original  and  amended  petition  ar^ 
the  same.  The  only  difference  is  the  relief 
sought.  The  court  committed  no  error  in 
refusing  to  strike  out  the  amended  petition; 
but  if  it  had,  the  defendant,  having  aban- 
doned the  motion  by  answering  over,  can- 
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not  insist  upon  It  on  appeal."  Sauter  v.  Lev- 
eridge,  103  Mo.  615,  15  S.  W.  981;  ScovlU  v. 
Glasncr,  79  Mo.  449;  Lottman  v.  Bamett, 
62  Mo.  159. 

Tlie  case  at  bar  seems  to  be  on  all  fours 
■with  the  case  of  Holt  County  v.  Cannon, 
supra.  Tbe  parties  are  the  same;  the  facts 
alleged  are  substantially  the  same,  in  that 
all  of  the  allegations  of  tbe  original  com- 
plaint as  to  tbe  trust  deed  and  bonds,  the 
sale  under  the  power  therein  contained,  and 
the  conveyance  sought  to  be  affected  are  In- 
grafted bodily  Into  the  amended  complaint. 
The  only  new  facts  set  up  are  that  no  suit 
had  been  brought  to  collect  the  debt  or  fore- 
close the  trust  deed  within  six  years  from 
the  maturity  of  the  bonds.  The  prayer  of 
the  amended  complaint  is  essentially  dUfer- 
ent.  In  that,  instead  of  praying  for  redemp- 
tion of  the  property  upon  payment  of  the 
amount  bid  at  the  sale  and  interest,  the 
prayer  is  that  the  trust  deed  and  bonds  bo 
declared  barred,  and  plaintiff's  title  quieted, 
and  for  general  relief.  It  is  not  the  prayer 
^hich  constitutes  the  cause  of  action;  It  is 
the  facts  which  authorize  relief.  In  the  case 
•of  Box  r.  Chicago,  R.  I.  &  P.  Ry.  Co.,  107 
Iowa,  600,  78  N.  W.  694,  the  court  said: 
"Care  should  be  taken  not  to  confuse  the 
term  'cause  of  action,"  as  nsed  abstractly 
and  as  used  In  pleading.  In  a  general  sense 
the  term  means  'a  claim  which  may  be  en- 
forced.' Bucklln  V.  Ford,  6  Bard.  393.  'It 
Is  a  right  which  a  party  has  to  Institute 
and  carry  through  an  action.'  Meyer  t.  Van 
Collem,  28  Barb.  230.  "The  right  to  prose- 
cute an  action  with  effect*  Duglas  v.  For- 
rest, 4  Bing.  704.  Looking  to  these  cases  It 
\rlll  be  seen  that  the  term  'cause  of  action' 
Is  used  with  no  purpose  to  Indicate  the  rule 
by  which  one  cause  of  action  may  be  distin- 
guished from  another,  but  merely  with  ref- 
erence to  the  existence  of  a  cause  of  ac- 
tion." In  Rodgers  v.  Association,  17  S.  C. 
408,  are  the  following  query  and  answer. 
"What  Is  a  cause  of  action?  We  must  keep 
In  view  the  difference  between  the  subject 
of  an  action  and  the  cause  of  action.  The 
subject  of  an  action  was  what  was  formerly' 
understood  as  the  subject-matter  of  the  ac- 
tion. •  •  •  The  cause  of  action  is  the 
right  claimed  or  wrong  sulTered  by  the 
plaintiff,  on  the  one  hand,  and  the  duty  or 
delict  of  the  defendant  on  tbe  other;  and 
these  appear  by  the  facts  of  each  separate." 
In  Hutchinson  v.  Alnsworth,  73  Cal.  452,  15 
Pac.  82,  2  Am.  St.  Rep.  ffi3,  the  court,  In 
defining  "cause  of  action,"  said:  "The  facts 
upon  which  the  plaintiff's  right  to  sue  is 
based,  and  upon  which  the  defendant's  duty 
has  arisen,  coupled  with  the  facts  which 
constitute  the  latter's  wrong,  make  up  the 
cause  of  action."  Under  these  definitions  it 
cannot  be  contended  snccessfully  that  an  en- 
tirely new  and  distinct  cause  of  action  was 
set  out  by  the  amended  complaint,  as  prac- 
tically the  same  facts  are  set  out  In  both. 
The  trust  deed  and  bonds  which  lie  at  the 


foundation  of  the  action  are  relied  upon  In 
both,  and  they  would  constitute  substantial- 
ly all  of  the  proof  necessary  to  a  recovery 
under  either  the  original  or  amended  com- 
plaint The  mere  fact  of  the  allegation  of 
one  or  two  additional  facts  as  a  basis  for  a 
prayer  for  different  relief  we  deem  immate- 
rial, as  It  was  one  and  tbe  same  transaction 
out  of  which  the  right  of  action  arose.  Sec- 
tion 33  provides  for  tbe  uniting  In  one  com- 
plaint of  as  many  causes  of  action  as  arise 
out  of  the  same  transaction,  or  are  connected 
with  the  same  subject  of  action,  and  It  would 
seem  clear  that.  If  all  causes  arising  out  of 
the  same  transaction  or  subject  of  action 
can  properly  be  united  in  tbe  complaint, 
there  can  be  no  valid  reason  why  a  cause 
growing  out  of  the  same  transaction  cannot 
be  added  by  way  of  amendment,  at  least  be- 
fore answer.  It  may  be  an  additional  cause 
of  action  to  the  extent  that  the  statute  of  lim- 
itation. If  pleaded,  would  operate  only  from 
Its  filing,  and  not  be  carried  back  to  tbe  orig- 
inal complaint  as  was  held  in  the  case  of 
Union  Pacific  Ry.  v.  Wyler,  158  U.  8.  285,  13 
Sup.  Ct  877,  39  li.  Ed.  983 ;  but  even  in  that 
case  the  right  of  amendment  under  tbe  Mis- 
souri Code  was  recognized,  notwithstanding 
the  fact  that  the  court  held  it  was  a  new 
cause  of  action  and  was  a  departure  in  plead- 
ing. 

In  the  review  which  we  have  made  of  de- 
cisions of  the  court  of  last  resort  in  statea 
which  have  adopted  the  Code  system  of 
pleading,  it  is  found  that  the  right  of  amend- 
ment before  answer,  and  in  some  eases  before 
trial,  is  recognized  by  the  weight  of  author- 
ity, even  to  the  Introduction  of  a  new  cause 
of  action  in  tbe  interest  of  Justice.  Ency. 
PI.  &  Pr.  vol.  1,  628-530.  It  may  be  neces- 
sary to  obtain  leave  of  tbe  court,  and  the 
court  may  Impose  terms,  but  the  amendments 
are  allowed  that  a  trial  may  be  bad  upon  tbe 
merits  without  tbe  necessity  of  bringing  a 
lew  action  upon  an  existing  cause,  as  was 
frequently  necessary  at  common  law.  The 
prevailing  doctrine  is  well  stated  in  the  case 
of  Houston  V.  Sledge  et  al.  (N.  G.)  8  S.  E. 
145,  2  L.  R.  A.  487,  as  follows:  "Tlie  action 
thus  assumes  a  new  form,  being  changed 
from  one  demanding  spe<dflc  performance  to 
one  for  the  recovery  of  the  money  agreed  to 
be  paid  upon  its  rMdssIon,  and  the  restora- 
tion of  the  lot,  which  is  a  substitute  for  the 
surrendered  claim  first  made  and  asserted. 
Now,  such  a  change  is  not  such  a  departure 
from  the  Code  system  of  pleading  as  necessary 
to  defeat  the  action  and  send  tbe  plaintiff  out 
of  court  to  pursue  her  remedy  upon  the  re- 
scinding agreement  for  the  vital  and  eaeeo- 
ttal  subject-matter  remains;  and  such  an 
amendment  accords  with  the  new  practice, 
which.  Ignoring  mere  forms,  alms  to  adjust 
and  settle  controversies  about  tbe  same  mat- 
ter in  a  single  action,  when  the  other  party 
is  not  misled  to  big  injury  and  damage. 
♦  •  •  Thus  considered,  the  complaint, 
aided  by  the  subsequent  pleadings,  presents 
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tbc  claim  of  the  plaintiff  In  a  twofold  as- 
pect: (1)  A  demand  for  title  to  be  made  by 
the  derlsee  of  the  lot,  and  alternatively  for  (2) 
adjudgment  of  the  court  for  expenses  Incur- 
red, agreed  in  lieu  thereof  to  be  paid  by  the 
testator  against  his  representatives.  The 
first  claim  is  abandoned,  and  the  suit  proceeds 
upon  the  second.  Now,  both  grow  out  of  one 
transaction,  and  there  is  not  seen  any  reason 
why  the  controversy  may  not,  when  present- 
ed in  proper  form,  be  adjusted  and  settled  In 
a  single  action."  The  only  limitation  upon 
the  tight  of  amendment  to  be  drawn  from  ft 
majority  of  the  decided  cases  is  that  an  en- 
tirely new  and  different  cause  of  action, 
founded  upon  facts  wholly  foreign  to  the 
transaction  attempted  to  be  set  up  in  the 
original  complaint,  cannot  be  set  up  by 
amendment.  Ency.  PI.  &  Pr.  vol.  1,  548.  In 
the  case  now  before  this  court  the  cause  of 
action  grew  out  of  the  same  transaction,  the 
parties  are  the  same,  and  the  facts  are  sub- 
stantially the  same;  only  the  relief  sought 
being  different  It  cannot  be  a  new  and  dif- 
ferent cause  of  action  within  the  limitation 
above  referred  to.  At  the  time  the  motion 
to  strike  out  the  amended  complaint  was  sus- 
tained no  answer  had  been  filed  by  the  de- 
fendant. Therefore  the  matter  was  disposed 
of  purely  as  a  matter  of  pleading,  and  with- 
out any  regard  to  the  merits  of  the  case  at- 
tempted to  be  set  up  in  the  amended  complaint 
From  what  has  been  said  it  follows  that  the 
court  below  erred  in  rendering  a  judgment 
dismissing  the  cause,  as  the  motion  to  strike 
out  the  amended  bill  should  have  been  over- 
ruled, and  the  cause  be  allowed  to  proceed  in 
the  usual  course. 

The  judgment  of  the  court  below  will 
therefore  be  reversed,  with  direction  to  the 
court  below  to  reinstate  the  cause,  overrule 
the  motion  to  strike  the  amended  complaint 
from  the  files,  and  proceed  in  accordance 
with  the  views  herein  expressed.  It  Is  so 
ordered. 

MILLS,  C.  J.,  and  POPE,  MANN,  and  AB- 
BOTT, JJ..  concur.  PARKEU,  J.,  bavins 
tried  this  cause  below,  did  not  participate  in 
this  decision. 


TEKEITORY  v.  NEWMAN. 

(Supreme  Court  of  New  Mexico.      Feb.  24, 
1005.) 

For  majority  opinion,  see  78  Pac.  706. 

MANN,  J.  (dissenting).  I  cannot  concur  in 
the  opinion  of  the  learned  judges  constituting 
a  majority  of  this  court,  for  reasons  which  I 
will  attempt  to  briefly  outline. 

I  heartily  concur  in  all  that  has  been  said 
by  the  court  with  reference  to  the  necessity 
and  advisability  of  stringent  laws  regulating 
the  practice  of  medicine,  but  contend  that 
such  laws  must  have  for  their  primary  ob- 
ject the  protection  of  the  people  against  the 


serious  consequences  resulting  from  the  Ig- 
norant and  Incompetent  administration  of 
dangerous  and  poisonous  drugs  and  nostrums, 
or  the  unskillful  use  of  surgical  instruments 
by  those  not  sufBclently  learned  In  the 
sciences  of  surgery  and  anatomy.  If  such 
laws  propose  to  regulate  and  fix  the  qualifi- 
cations of  the  practice  of  medicine.  The 
term  "practice  of  medicine"  has  a  well-defin- 
ed and  well-understood  meaning,  and  no  per- 
son of  ordinary  Intelligence  is  Ignorant  of  it, 
in  the  common  acceptation  of  the  term.  The 
Legislature  which  passed  the  act  in  question 
(chapter  40,  p.  61,  Sess.  Laws  1903)  itself 
recognized  the  term  in  its  ordinary  sense, 
for  section  1  of  the  act  provides  that  the 
board  of  health  shall  consist  of  seven  reputa- 
ble physicians  of  known  ability,  who  are 
graduates  of  m«dlcal  schools  of  good  stand- 
ing, etc.,  and  section  3,  after  providing  that 
said  board  of  health,  upon  the  proper  show- 
ing made,  may  license  any  reputable  person 
who  iB  a  graduate  of  a  medical  college  In 
good  standing,  to  practice  medicine,  surgery, 
and  obstetrics,  proceeds  to  define  a  medical 
school  In  good  standing  as  one  of  10  years' 
continuous  existence,  which  now  requires  a 
high-school  certificate  as  its  equivalent  for 
admission  to  It  and  one  which  now  or  here- 
after acquires  an  attendance  on  and  gives 
four  full  courses  in  four  separate  years, 
and  one  which  has  ample  clinical  facilities, 
such  as  are  furnished  in  large  cities;  thus 
showing  that  the  Legislature  had  in  mind 
the  regulation  of  that  branch  of  the  art  of 
healing  represented  by  the  several  schools 
of  medicine  and  by  physicians  as  they  are 
generally  known  and  understood  by  the  pub- 
lic As  a  further  evidence  that  the  whole 
field  of  healing  was  not  Intended  by  the  act, 
I  would  call  attention  to  the  fact  that  the 
same  Legislature,  six  days  after  the  adop- 
tion of  chapter  40,  p.  61,  passed  chapter  90, 
p.  164,  Sess.  Laws  1903,  authorising  the 
practice  of  osteopathy  in  the  territory;  and 
such  act  does  not  require  the  osteopath  to 
receive  a  certificate  from  the  board  of  health, 
or  require  blm  to  be  a  graduate  of  any 
"medical  scbool  In  good  standing,"  but  only 
requires  him  to  produce  a  diploma  from  a 
recognized  school  of  osteopathy« 

The  on>y  objectionable  feature  of  chapter 
40,  p.  61,  Sess.  Laws  1903,  Is  section  6,  p. 
03,  of  said  act,  which  attempts  to  place  upon 
the  term  "practice  of  medicine"  an  arbitrary 
meaning,  contrary  to  its  natural  and  ordi- 
nary significance,  and  thereby  to  change  the 
evident  object  of  a  salutary  law,  from  the 
purpose  of  protecting  the  public,  to  a  vicious 
and  outrageous  attempt  to  oppress  and 
abridge  the  constitutional  rights  of  certain 
"healers,"  who  are  opposed  to  the  use  of 
drugs  aud  surgical  instruments,  and  of  the 
people  to  employ  such,  healers.  Section  6 
reads  as  follows:  "Sec.  6.  For  the  purposes 
of  this  act  the  words  'practice  of  medicine' 
shall  mean  to  open  an  ofRce  for  such  purpose 
or  to  announce  to  the  pubUc  or  to  any  Indl* 
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Tldual  In  any  way,  a  desire  or  willingness 
or  readiness  to  treat  the  sick  or  afflicted, 
or  Investlsiate  or  diagnose,  or  offer  to  investi- 
gate or  diagnose,  any  physical  or  mental  ali- 
ment or  disease  of  any  person  or  to  suggest, 
recommend,  prescribe  or  direct,  for  the  use 
of  any  person,  any  drug,  medicine,  appli- 
ance or  other  agency,  whether  material  or 
not  material,  for  the  cure,  relief  or  pallia- 
tion of  any  ailment  or  disease  of  the  mind 
or  body,  or  for  the  cure  or  relief,  of  any 
wound,  fracture  or  bodily  Injury  or  deform- 
ity, after  having  received,  or  with  the  in- 
tent of  receiving  therefor  either  directly  or 
indirectly,  any  bonus,  gift  or  compensation. 
Provided  that  nothing  in  this  act  shall  be 
construed  to  prohibit  gratuitous  services  in 
cases  of  emergency,  or  the  domestic  admin- 
istration of  family  remedies,  or  women  from 
practicing  midwifery,  and  this  act  shall  not 
apply  to  surgeons  of  the  United  States  In  the 
discharge  of  their  official  duties."  Bouvier 
defines  the  "practice  of  medicine"  as  fol- 
lows: "The  practice  of  medicine  includes 
the  application  and  use  of  medicines  and 
drugs  for  the  purpose  of  curing,  mitigating, 
or  alleviating  bodily  diseases,  while  the 
practice  of  surgery  is  limited  to  manual  op- 
erations usually  performed  by  surgical  in- 
struments or  appliances."  2  Bouvier,  394, 
citing  24  Hunter,  32.  A  "physician"  is  de- 
fined as  "a  person  who  has  received  the  de- 
gree of  doctor  of  medicine  from  an  incor- 
porated institution."  2  Bouvier,  669.  And 
these  definitions  are  the  generally  accepted 
meaning  of  the  terms,  and  the  practice  of 
medicine,  as  so  understood,  was  unquestion- 
ably a  proper  subject  of  regulation  by  the 
Legislature,  and  would,  no  doubt,  be  rec- 
ognized by  the  courts,  and  chapter  40.  p. 
61,  Sess.  Laws  1903,  duly  enforced,  without 
section  6,  p.  63,  of  said  act. 

The  Supreme  Court  of  the  United  States, 
in  Lawton  v.  Steele,  152  U.  S.  137,  14  Sup 
Ct.  499,  38  li.  Ed.  385,  discussing  the  poilcf 
power  of  a  state,  speaking  through  Mr.  Jus- 
tice Brown,  says:  "To  Justify  a  state  in  thus 
interposing  Its  authority  In  behalf  of  the  pub- 
lic, it  must  appear,  first,  that  the  Interests 
of  the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  In- 
terference; and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment 
of  the  purpose,  and  not  unduly  oppressive 
upon  Individuals.  The  Legislature  may  not, 
under  the  guise  of  protecting  the  public  in- 
terests, arbitrarily  interfere  with  private  busi- 
ness, or  Impose  unusual  and  imnecessary  re- 
strictions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  Is  a  prop- 
er exercise  of  its  police  powers  Is  not  final 
or  conclusive,  but  Is  subject  to  the  supervi- 
sion of  the  courts."  And  further,  at  page 
138,  152  U.  S.,  page  501,  14  Sup.  Ct.  (38  L. 
EA.  385),  after  citing  several  cases,  he  con- 
tinues: "In  all  theses  cases  the  acts  were 
held  to  be  Invalid,  as  involving  unnecessary 
invasion  of  the  rights  of  practical  inhibition 


of  certain  occupations,  harmless  in  them- 
selves, and  which  might  be  carried  on  with- 
out detriment  to  the  public  Interests." 

The  case  of  State  v.  Biggs,  133  X.  C.  729. 
4C  S.  E.  401,  64  L.  R.  A.  145,  98  Am.  St.  Rep. 
731,  was  a  case  almost  exactly  like  the  case 
at  bar,  where  a  healer  whose  methods  were 
similar  to  the  appellant's  was  convicted  of 
practicing  medicine  under  a  North  Carolina 
statute  attempting  to  define  the  practice  of 
medicine  so  as  to  cover  every  method  of 
treatment  of  the  sick  and  afflicted;  and  the 
Supreme  Court  of  that  state,  in  reversing  the 
lower  court  and  declaring  the  law  uncon- 
stitutional, says:  "The  public  have  a  riglit 
to  know  that  those  holding  themselves  out 
as  members  of  that  ancient  and  honorable 
profession  [doctors  of  medicine]  are  coujik:- 
tent  and  duly  licensed  as  such.  The  Liegis- 
lature  can  exert  its  police  power  to  that  end, 
because  it  is  a  profession  whose  practice 
requires  the  highest  learning  and  skill,  but 
there  are  methods  of  treatment  which  do  not 
require  much  skill  and  learning,  if  any. 
Patients  have  a  right  to  use  such  methods, 
if  they  wish,  and  the  attempt  to  require  an 
examination  of  the  character  above  cited  for 
tlie  application  of  such  treatment  is  not  war- 
ranted by  any  legitimate  exercise  of  the  po- 
lice power."  State  v.  Biggs  (N.  C.)  46  S.  tL 
401,  64  L.  R.  A.  145.  The  same  court,  in 
another  case,  passing  upon  the  question 
whether  osteopathy  was  the  practice  of  medi- 
cine and  surgery  under  the  same  statute, 
says:  "Certainly  a  statute  requiring  exami- 
nation and  license  before  beginning  the  prac- 
tice of  medicine  and  surgery  neither  regu- 
lates nor  forbids  any  mode  of  treatment 
which  absolutely  exclades  medicines  and 
surgery  from  its  pathology."  See,  also.  State 
V.  McKnight  (N.  C.)  42  S.  E.  580,  59  L.  K.  A. 
187;  Smith  v.  Lane,  24  Hun,  632;  State  v. 
Llffring,  OX  Ohio  St.  39,  55  N.  E.  168,  46  L. 
R.  A.  334,  76  Am.  St.  Rep.  358;  Nelson  v. 
St.  Bd.  of  Health  (Ky.)  57  S.  W.  501,  50  L. 
R.  A.  383.  The  learned  judge  who  wrote 
the  majority  opinion  In  this  case  says:  "It 
should  be  noted  at  the  outset  that  the  stat- 
ute does  not  forbid  the  use  of  the  methods 
which  the  appellant  has  followed  for  the  cure 
of  the  disease,  or  any  other  methods  what- 
ever, but  only  requires  that  those  who  pre- 
scribe or  make  use  of  them  In  the  practice 
of  medicine,  as  defined  by  the  statute,  shall 
have  qualified  themselves  for  such  practice, 
and  received  a  license  of  such  qualification.'* 

But  I  contend  that  the  statute  allows  no 
one  but  a  regular  doctor  of  medicine  to  use 
any  method  of  healing,  if  any  charge  is  made 
therefor.  The  appellant,  as  shown  by  the 
record,  was  what  is  known  as  a  "magnetic- 
healer."  and  his  method  of  treatment  was 
confined  solely  to  the  kneading  and  manip- 
ulation of  the  muscles,  and  rubbing  of  the 
body  with  his  hands.  He  eschewed  medicine 
and  surgery,  and  was  avowedly  opposed  to 
the  administration  of  drugs.  There  is  noth- 
ing to  show  that  his  methods  cbuld  possibly 
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Injure  tbe  public,  and  no  one  could  be  mis- 
led, for  he  advertised  as  a  "drngless  doc- 
tor." Why  should  one  who  administers  no 
medicines  of  any  kind  be  compelled  to  take 
a  four-years  course  In  a  "medical  college  In 
good  standing,"  and  be  examined  In  ma- 
teria medlca,  etc.,  by  seven  reputable  pbysl- 
clans,  when  It  is  not  shown  that  anything 
taught  In  a  medical  school  Is  required  in  tbe 
practice  of  bis  method?  As  well  say  that 
no  man  may  practice  law  without  a  certifi- 
cate that  be  Is  a  competent  cItU  engineer, 
and  that  none  may  preach  tbe  gospel  except 
they  are  proficient  In  the  science  of  botany. 
If  any  special  qualifications  are  necessary  to 
a  "magnetic  healer,"  no  doubt  tbe  Legis- 
lature may.  If  it  appears  tbat  the  public 
may  be  In  danger  of  those  not  so  qualified, 
regulate  tbe  practice  by  requiring  an  exam- 
ination and  a  license  Issued  by  a  board  com- 
posed of  magnetic  healers  qualified  to  Judge 
of  such  qualifications  as  are  necessary,  but 
certainly  it  cannot  Impose  upon  such  a  prac- 
titioner an  unnecessary  waste  of  time  and 
money  to  acqnire  a  Icnowledge  tbat  Is  of  no 
use  in  sach  profession  or  calling. 

It  Is  a  matter  of  common  knowledge  that 
new  methods  of  treatment  have  arisen  in 
late  years,  contrary  to  the  teachings  of  the 
ancient  and  honorable  schools  of  medicine 
and  snrgery.  Among  these  are  osteopathy, 
magnetic  healing,  massage,  and  the  like, 
where  no  drugs  are  administered  and  no 
surgical  operatit^ns  performed.  The  merits 
and  efilcacy  of  such  remedies  are  matters  of 
opinion.  Many  people  belle-re  In  such  meth- 
ods, and.  In  my  Judgment,  have  a  right  to 
resort  to  tbem.  If  they  wish,  and  those  who 
give  tbem  have  a  right  to  do  so,  subject  only 
to  the  right  of  the  Legislature  to  place  upon 
them  such  restrictions  as  will  insure  the  pub- 
lic against  harm  In  their  administration. 
The  Legislature  has  no  right  to  confine  such 
person  to  the  physician's  prescription  or  the 
surgeon's  knife. 

Section  6,  p.  63,  of  said  chapter  40,  Is  an 
attempt  to  restrict  all  persons  to  the  one 
method  of  healing,  to  the  exclusion  of  ev- 
ery other,  and  the  test  of  tbe  things  which 
are  to  constitute  the  practice  of  medicine  is 
the  receiving  or  expectance  of  a  fee.  It  ob- 
viously Is  Intended  for  the  protection  of  the 
doctor,  and  not  of  the  public,  and  is  there- 
fore unconstitutional  and  void.  Wby,  may  I 
ask,  are  certain  acts  defined  as  the  practice 
of  medicine  where  a  fee  is  asked,  when  the 
same  acts  are  otherwise  when  done  gratuit- 
ously? Is  not  one  who  administers  medicine, 
and  holds  himself  out  to  the  public  as  a  doc- 
tor of  medicine,  a  practitioner  of  medicine, 
regardless  of  whether  he  expects  or  receives 
a  fee  or  not?  I  cannot  see  where  the  protec- 
tion of  the  public  comes  in,  in  this  case,  or 
where  any  protection  is  needed.  I  do  not 
think  tbat  several  known  and  recognized 
methods  of  healing,  radically  different  in 
their  theories  and  practice,  can  be  thrown  by 
the  Legislature  Into  a  common  class,  and  all 


practitioners  compelled  to  submit  to  a  cer- 
tain qualification,  that  would  only  fit  the 
applicant  for  one  of  such  methods,  and  that 
a  method  which  he  repudiates  as  entirely 
wrong,  especially  where  it  does  not  appear 
that  any  special  knowledge  Is  necessary  for 
the  application  of  tbe  method  which  he  de- 
sires to  practice. 


STANDLEY  v.  FLINT  et  at. 
(Supreme  Court  of  Idaho.     Feb.  IC,  1005.) 

TBIAL— ISSUES— FINOINOS    OF    FACT. 
Where  the  court  omits   to   find  oa  all   of 
the  material  issues,  the  judgment  must  be  re- 
versed. 

[Bd.  Note. — For  oases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  4u37:  vol.  40, 
Cent.  Dig.  Trial,  IS  914,  932.] 

(Syllabus  by  tbe  ConrtJ 

Appeal  from  District  Coort,  Bannock 
County;   Alfred  Budge,  Judge. 

Action  by  James  A.  Standiey  against  Ruth 
Flint  and  others.  Judgment  for  plaintiff. 
Defendants  appeaL    Reversed. 

Thomas  Maloney,  for  appellants.  S.  O. 
Winters,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
for  the  purpose  of  setting  aside  a  certalu 
deed  and  bills  of  sale  executed  by  the  re- 
spondent to  the  appellant  Mrs.  Ruth  Flint. 
It  is  alleged  by  the  respondent  that  said  con- 
veyances and  bills  of  sale  were  giver  by  him 
to  said  appellant  with  tbe  agreement  and  un 
derstanding  tbat  said  am>ellant  was  to  pay 
certain  debts  of  respondent,  which  debts 
were  set  forth  in  an  exhibit  attached  to  the 
complaint;  that  appellant  had  failed  and  re- 
fused to  pay  said  debts,  or  any  part  thereof, 
and  a  cancellation  of  said  conveyances  was 
prayed  for,  and  also  the  appointment  of  a  re- 
ceiver, and  for  an  accounting  from  said  ap- 
pellant for  all  property  so  Intrusted  to  her 
and  the  profits  arising  therefrom.  The  ac- 
tion was  tried  by  the  court  without  a  Jury, 
and  certain  findings  of  fact,  conclusions  of 
law,  and  what  is  denominated  in  the  record 
a  Judgment,  was  entered  in  favor  of  the  re- 
spondent. Among  others,  the  following  facts 
appear  from  the  record:  That  on  or  about 
the  21st  day  of  November,  1901,  the  respond- 
ent was  the  owner  in  the  possession  of  sev- 
eral town  lots  situated  in  >  the  city  of  Poca- 
tello,  with  improvements  thereon,  and  was 
also  the  owner  and  in  the  possession  of  a 
stock  of  plumbing  goods,  and  was  conducting 
a  plmnblng  business,  and  also  was  the  owner 
of  and  conducting  a  laundry  business.  The 
said  respondent  was  the  son-in-law  of  said 
appellant,  and,  being  In  debt  about  $1,200  to 
divers  parties,  which  debts  were  unsecured. 
It  is  alleged  that  he  turned  said  town  lots 
and  plumbing  goods  and  business  and  laun 
dry  and  said  laundry  business,  by  convey- 
ance and  bills  of  sale,  over  to  the  appellant 
for  the  piurpose  aforesaid.    The  appellant,  by ' 
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ber  answer,  denied  the  allegation  of  the  com- 
plaint that  said  real  estate,  plumbing  and 
laundry  business  was  turned  over  to  her  as 
alleged  In  the  complaint,  and  averred  that 
she  bad  bought  the  same  outright  The  first 
finding  of  fact  made  by  the  court  is  to  the  ef- 
fect that  respondent  was  the  owner  and  in ' 
the  possession  of  the  town  lots  above  refer- 
red to,  and  the  second  finding  is  to  the  efCe<;t 
that  he  was  the  owner  and  In  possession  of 
the  stock  of  plumbing  goods  mentioned  In 
the  complaint;  and  the  third  finding  Is  as 
follows:  "That  on  or  about  said  date  the 
plaintiff  and  his  wife,  Josephine  Standley, 
made,  executed,  and  delivered  to  the  de- 
fendant Ruth  Flint  the  deed  attached  to  the 
complaint  and  bill  of  sale  for  said  stock  of 
plumbing  goods  as  attached  to  the  complaint; 
that  there  was  no  consideration  passed  be- 
tween plaintiff  and  defendant  (and  that  said 
transfer  was  made  for  the  sole  purpose  of 
htodering,  delaying,  and  defrauding  the  cred- 
itors of  the  plaintiff,  James  A.  Standley,  and 
that  the  defendant  Flint  was  a  party  there- 
to), and  that  at  that  time  the  plaintiff  was 
Indebted  to  numerous  creditors  in  about 
$1,200  over  and  above  the  mortgages  of  rec- 
ord on  the  said  real  estate,  and  that  the  said 
Indebtedness  still  exists."  The  fourth  find- 
ing is  that  the  whole  of  said  property  is  now 
in  the  hands  of  a  receiver  appointed  by  the 
court  The  fifth  finding  la  that  the  defend- 
ants were  husband  and  wife  and  the  parents 
of  the  wife  of  the  plaintiff,  and  that  said 
property  was  transferred  to  them  on  account 
of  such  fiduciary  relation;  and  the  conclu- 
sion of  law  drawn  from  said  facta  is  that 
the  whole  of  said  property  should  be  sold  by 
said  receiver  at  public  auction,  and  the  pro 
ceeds  of  the  sale  applied,  under  the  order  of 
the  court  to  the  payment  of  the  debts  and 
liabilities  of  the  respondent  in  order  o?  pri- 
ority of  liens,  and  the  unsecured  debts  to  be 
paid  pro  rata,  and  that  after  all  said  liabil- 
ities are  paid,  the  balance  remaining,  If  any, 
shall  be  held  by  the  receiver  until  the  further 
order  of  the  court  Excluding  the  formal 
part  of  the  Judgment,  It  is  as  follows:  "It  is 
ordered,  adjudged,  and  decreed  that  the  re- 
cei^-er  heretofore  appointed  by  this  court  In 
said  action,  after  due  and  legal  notice  as  re- 
quired by  law  and  the  rules  of  this  court  sell 
all  the  property  mentioned  in  the  complaint 
of  the  plaintiff,  or  so  much  thereof  as  is 
now  in  his  possession,  at  public  auction,  in 
the  manner  as  property  is  sold  under  execu- 
tion, and  make  his  return  thereof  to  this 
court  for  approval :  and  that  after  approval 
of  the  said  sale  by  this  court  or  the  Judge 
thereof,  the  said  re-^elver  pay  out  of  the  pro- 
ceeds of  such  sale  the  valid  mortgage  liens 
now  on  said  real  estate,  and  out  of  the  resi- 
due of  said  proceeds  pay  pro  rata  the  other 
debts  and  liabilities  of  the  plaintiff  existing 
at  the  time  the  said  transfers  were  made,  to 
wit  November  1,  1901;  but  that  the  said  re- 
ceiver first  pay  the  expenses  of  such  sale,  the 
expenses  of  the  receiver,  and  bis  commis- 


sions. That  before  any  of  the  expenses  or 
commissions  as  aforesaid  or  any  of  the  in- 
debtedness as  aforesaid  shall  be  paid  by  the 
said  receiver,  whether  liens  or  otherwise,  the 
same  must  be  first  approved  by  this  court  or 
the  Judge  thereof,  upon  the  application  of  the 
receiver.  That  the  said  receiver  make  out 
and  file  with  this  court  a  list  of  all  of  the 
indebtedness  of  the  said  plaintiff  on  the  Ist 
day  of  November,  1901,  and  state  which  are 
liens,  with  due  and  legal  proof  thereof,  and 
that  which  Is  unsecured,  and  the  date  of  the 
creation  of  said  Indebtedness,  that  the  same 
may  be  allowed  or  disapproved  by  this  court 
or  the  Judge  thereof.  That  after  the  pay- 
ment of  all  of  the  said  indebtedness  and  ex- 
penses above  mentioned  the  remainder  of  the 
proceeds  of  such  sale,  if  any,  shall  remain  in 
the  hands  of  the  receiver  until  the  further 
order  of  this  court  It  Is  further  ordered 
that  costs  of  this  action  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property  In  the 
hands  of  the  receiver.  Done  this  7th  day 
of  July.  1003." 

The  brief  of  appellants  fails  to  comply  with 
paragraph  1  of  rule  6  of  this  court  (32  Pac. 
vl),  in  that  it  does  not  contain  a  distinct 
enumeration  of  the  several  errors  relied  on. 
The  requirements  of  that  rule  should  be  care- 
fully followed  by  counsel  for  appellants  in 
preparing  briefs.  In  the  brief  before  us. 
however,  coimsel  has  discussed  several 
points,  and  one  Is  that  the  general  demurter 
to  the  complaint  should  have  be&i  sustained 
for  the  reason  that  there  was  no  equity  in 
the  complaint  Thoe  is  nothing  In  that  con- 
tention. Tlie  complaint  states  a  cause  of  acs 
tion.  The  next  contention  Is  that  the  find- 
ings are  not  responsive  to  the  issues.  The 
material  Issue  as  presented  by  the  pleadings 
is  whether  the  transfer  of  said  real  estate 
and  personal  property  was  made  for  the  pur- 
pose alleged  in  the  complaint,  to  wit  secur- 
ing the  appellants  In  the  payment  of  the 
lebts  due  and  owing  by  the  respondent  to 
divers  creditors  which  it  is  alleged  the  appel- 
lants agreed  to  pay.  The  appellants  deny 
those  allegations  of  the  complaint,  and  aver 
that  they  bad  made  an  actual  and  bona  fide 
purchase  of  all  of  said  property,  and  paid  the 
full  cousideration  agreed  to  be  paid  there- 
for. Upon  those  issues  the  court  made  no 
findings.  It  did  find,  however,  that  said 
property  was  transferred  without  consider.i- 
tion,  and  for  the  sole  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  the 
respondent,  and  that  the  appellants  were  par- 
ties thereto.  Counsel  for  apiiellants  and  re- 
spondent both  take  issue  with  that  finding, 
and  contend  that  tiiere  was  no  fraud  alleged, 
and  no  fraud  proven  on  the  trial  of  the  cose. 
While  we  think  there  were  earmarks  of 
fraud  cropping  out  here  and  there  in  the 
testimony,  we  do  not  think  the  finding  of 
fraud  by  the  court  was  Justified  from  any  is- 
sue made  by  the  pleadings  or  proof  offered  on 
the  trial.  The  Judgment  entered  and  above 
quoted  is  not  such  a  one  in  substance  or  form 
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as  tbls  codrt  can  approve,  and  that,  in  connec- 
tion with  the  failure  to  find  on  some  of  the 
material  issues,  demands  the  reversal  of  the 
indgment  and  the  remanding  of  the  case  to 
the  trial  court  for  further  proceedings  In  ac- 
cordance with  this  declsiou.  The  trial  court 
may,  In  Its  discretion,  permit  either  party  to 
Introduce  any  pertinent  evidence  not  Introdu- 
%d  on  the  former  trial,  or.  In  case  neither 
party  offers  any  new  evidence,  the  court  may 
make  findings  of  fact  and  conclusions  of  law, 
and  enter  judgment  on  the  evidence  Introdo- 
?ed  on  the  former  trial. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded.   Costs  are  awarded  to  aiipellants. 

STOCKSIiAQEH,  C.  J.,  and  AILSHIB,  J« 
concur. 


ERCANBRACK  et  al.  v,  FARIS  et  al. 

(Supreme  Conrt  of  Idaho,  Jan.  26,  1906.     On 

Rehearing,  March  9,  1905.) 

CONSTBUCTION    OF    CONTRACT. 

Where  E.  &  Co.  enter  into  a  written  con- 
tract with  C.  &  Son  &  Co.  to  complete  a  cer- 
tain grading  contract,  and  it  is  shown  that  C 
&  Son  &  Co.  have  partially  completed  the  con- 
tract before  assignment  to  E.  &  Co.,  and  under 
the  terms  of  the  original  contract  of  C.  &  Son 
&  Co.  with  another  that  10  per  cent,  of  the  con- 
tract price  shall  be  retained  until  the  final  com- 
pletion of  the  works,  held,  that  the  words  "here- 
after accruing"  reserves  to  C.  &  Son  &  Co.  the 
10  per  cent,  earned  at  the  time  of  the  assign- 
ment of  the  contract. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  C.  F.  Ercanbrack  and  others 
against  R.  W.  Farls  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

Ira  B.  Barber  and  w;  B.  Borah,  for  appel- 
lants.   Richards  &  Haga,  for  respondents. 

8T0CKSLAGER,  C.  3.  The  plaintiffs 
(appellants)  commenced  this  action  in  the  dis- 
trict court  to  recover  the  sum  of  52,92.5.35, 
together  with  Interest  from  March  21,  1903. 
They  allege  that  they  are  copartners  doing 
business  as  C.  F.  Ercanbrack  &  Co.,  and  that 
the  defendants,  R.  W.  Farls  and  F.  S.  Kesl, 
are  copartners  doing  business  as  Fnrls  & 
Kesl.  Then  follows  an  allegation  that  on  or 
about  the  15th  day  of  April,  1002,  defendants 
entered  Into  a  certain  contract  with  D.  W. 
Cafts,  H.  R.  Oatts,  and  G.  H.  Harvey,  doing 
business  as  D.  W.  Catts  &  Son.  A  copy  of 
this  contract  is  made  a  part  of  the  complaint, 
and  marked  "Exhibit  A."  The  fourth  alle- 
gation is  that  on  the  28th  day  of  July,  1902, 
plaintiffs  entered  into  a  contract  with  de- 
fendants and  said  D.  W.  Catts  &  Son.  A 
coi)y  of  this  contract  is  also  made  a  part  of 
the  complaint,  marked  "Exhibit  B."  Then 
follows  an  allcg.ttlon  that  by  and  with  the 
consent  of  defendants,  on  the  8th  day  of  Oc- 
tober, 1902.  plaintiff  and  said  D.  W.  Catts  & 
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Son,  G.  H.  Harvey  and  Q.  P.  Bowman,  under 
the  firm  name  of  D.  W.  Catts  &  Son  &  Co., 
entered  into  a  certain  written  contract,  a 
copy  of  which  is  made  a  part  of  the  com- 
plaint, marked  "Exhibit  C."  The  fifth  alle- 
gation is  that  on  or  about  the  21st  day  of 
March,  1908,  there  was  a  general  balance  of 
11,126.60  dne  and  owing  from  defendants  to 
plaintiffs  on  account  of  supplies  furnished 
and  money  advanced  under  the  terms  of  said 
contracts  marked  exhibits  "A"  and  "B." 
For  a  second  cause  of  action,  plaintiffs  al- 
lege that,  pursuant  to  the  terms  of  the  con- 
tract marked  "Plaintiffs'  Exhibit  C,"  said 
plaintiffs  performed  all  the  remaining  works 
to  be  performed  by  said  D.  W.  Catts  &  Son 
under  the  terms  of  the  contract  marked 
"Exhibit  A,"  and  so  completed  the  same  on 
the  20th  day  of  January,  1903,  and  receiv- 
ed from  defendants  final  estimate  of  such 
work;  that  by  reason  of  such  work  so  per- 
formed by  plaintiffs,  and  numerous  partial 
payments  made  by  defendants  therefor  as 
said  work  progressed,  there  was  on  the  21st 
day  of  March,  1003,  a  general  balance  of 
fl,T95.75  due  and  owing  from  said  defend- 
ants to  plaintiffs.  Then  follows  demand  for 
judgment  for  the  sum  of  $2,925.35,  with  in- 
terest from  March  21,  1903. 

Defendants,  answering  the  first  cause  of 
action  in  the  complaint,  deny  all  the  allega- 
tions as  to  the  indebtedness  as  therein  stat- 
ed. Answering  the  second  cause  of  action, 
defendants  admit  all  the  allegations  of  the 
complaint,  excepting  as  to  amount  of  indebt- 
edness due  from  defendants  to  plaintiffs, 
which  they  say  is  $903.61,  and  which  amount 
they  offered  in  writing,'  the  day  and  time  it 
became  due,  upon  plaintiffs'  giving  a  written 
release  and  discharge  from  all  liabilities 
growing  out  of  said  grading  contract. 

From  the  brief  of  appellants  we  gather  the 
facts  In  this  ease  to  be  as  follows:  Defend- 
ants had  a  contract  to  perform  certain  works 
upon  what  Is  known  as  the  "Leamington  Cut- 
Off"  for  the  Oregon  Short  Line  Railway  Com- 
pany; that  defendants,  as  such  contractors, 
entered  Into  a  contract  with  I).  W.  Oatts,  H. 
R.  Catts,  and  G.  II.  Harvey  to  do  a  certain 
portion  of  the  work.  Thereafter  said  sub- 
contractors, Catts  &  Co.,  entered  into  an 
agreement  with  plaintiffs  to  the  effect  that 
Farls  &  Kesl  was  to  pay  plaintiffs  the 
amount  of  time  checks  issued  by  Catts  &  Co. 
during  the  month  of  June,  1902,  amounting 
to  $896.30,  and  that  Ercanbrack  &  Co.,  In 
consideration  thereof,  was  to  furnish  Catts  & 
Co.  the  necessary  groceries  and  provisions  to 
carry  on  the  work,  and  to  take  care  of  the 
pay  rolls  of  Catts  &  Co.  In  this  contract 
Farts  &  Kesl  joined.  This  Is  the  contract  on 
which  plaintiffs  base  their  first  cause  of  a:c- 
tlon.  Thereafter,  and  on  the  8th  day  of  Oc- 
tober, 1902,  the  plaintiffs  entered  Into  a  con- 
tract with  Catts  &  Co.  to  the  effect  that  the 
plaintiffs  herein  purchased  the  entire  outfit 
of  Catts  &  Co.,  and  agreed  in  said  (.-ontract 
to  complete  the  contract  of  Catts  &  Co.,  and 
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were  to  have  ftll  compensation  thereafter  ac- 
cruing under  said  contract  of  Catts  &  Co. 
with  Farla  &  Kesl.  This  contract  Is  "Plaln- 
tlfTs'  Exhibit  C."  We  will  quote  enough  of 
this  contract  to  show  the  relative  claims  of 
the  parties  under  it    It  says: 

"Whereas  second  parties  became  and  are 
Justly  Indebted  and  owing  to  first  parties  in 
the  sum  of  $9,367.40,  and  whereas  at  hand 
for  said  sum  the  second  parties  hare  this  day 
sold  and  delivered  to  first  parties  certain 
chattels  and  property  consisting  of  a  camping 
and  grading  outfit  with  tents  and  stores  at 
work  upon  the  Oregon  Short  Line  Railway, 
near  said  Silver  City,  more  particularly  de- 
scribed in  a  certain  bill  of  sale  of  even  date 
herewith  by  said  second  parties  and  made, 
executed  and  delivered  to  first  parties,  and, 
whereas  said  second  parties  have  partially 
completed  a  contract,  for  grading  a  certain 
portion  of  the  roadbed  of  said  railway  under 
the  direction  of  Farls  &  Kesl. 

"Now,  therefore,  these  presents  are  to  wit- 
ness that  first  parties  shall,  with  said  prop- 
erty complete  and  finish  said  grading  con- 
tract according  to  the  terms  thereof  and  shall 
collect  from  said  Farls  &  Kesl  all  compen- 
sation therefor  hereafter  accruing,  and  shall 
apply  said  compensation  so  collected  as  fol- 
lows." 

The  difficulty  seems  to  be  to  ascertain  the 
true  meaning  of  the  words  "hereafter  accru- 
ing" as  used  in  the  contract  Ordinarily  It 
seems  to  me  that  the  word  "hereafter"  has  a 
distinct  meaning  in  our  language,  and  per- 
tains to  something  that  will  occur  in  the  fu- 
ture. "Accrue,"  as  defined  by  Webster,  is 
"something  that  accrues  to  or  follows  the 
property  of  another."  He  defines  "here- 
after" as  "a  future  existence  or  state;  in 
time  to  come,  or  some  future  time  or  state." 
It  seems  to  me  under  the  conditions  existing 
in  this  case,  and  the  reasons  for  the  contract 
(exhibit  "C"),  there  should  not  be  much  diffi- 
culty in  ascertaining  what  the  words  "here- 
after accruing"  were  intended  to  convey. 
Catts  &  Son  &  Co.  disposed  of  their  grading 
outfit  to  the  plaintiffs  In  this  action,  plain- 
tiffs agreeing  to  complete  the  work  then  in 
progress  under  a  contract  between  Catts  & 
Son  &  Co.  with  defendants  Farls  &  Kesl. 
Under  all  the  contracts  only  90  per  cent  of 
the  contract  price  was  to  be  paid,  10  per  cent 
being  retained  until  the  work  should  be  final- 
ly completed  and  accepted  by  the  designated 
officer  of  the  railway  company.  It  la  stated 
in  exhibit  "C"  that  said  parties  (meaning 
Catts  &  Son  &  Co.)  have  partially  completed 
a  contract  for  grading  a  certain  portion  of 
the  roadbed  of  said  railway.  Then  follows 
the  obligation  of  the  plaintiffs  in  this  action, 
to  wit:  "Respondents  have  to  complete  and 
finish  said  grading  contract  according  to  the 
terms  thereof,  and  shall  collect  from  said 
Farls  &  Kesl  all  compensation  therefor  here- 
after accruing,"  etc.  If  D.  W.  Catts  &  Son 
&  Co.  intended  to  convey  to  respondents  the 
10  per  cent  theretofore  earned  and  retained 


by  the  original  contract  (exhibit  "A"),  where 
was  the  necessity  for  the  words  in  the  con- 
tract (exhibit  "C")  "hereafter  accrnlng,"  If 
it  was  the  Intention  that  this  10  per  eent. 
was  to  go  with  the  omtract?  The  natural 
and  reasonable  language  ot  the  contract 
would  have  been  "all  compensation  earned  or 
accruing  under  the  contract"  As  we  con- 
strue the  words  "hereafter  accruing,"  they 
were  Inserted  in  the  contract  for  the  express 
purpose  of  retaining  for  Catts  &  Son  &  Co. 
the  money  theretofore  earned,  the  plaintiffs 
only  to  have  such  benefits  of  the  assigned 
contract  as  they  earned  from  the  time  they 
assumed  control  of  the  worka  The  wrard 
"therefor,"  as  used  in  this  contract,  we  think 
serves  to  explain  the  intention  of  the  parties 
to  it  Webster  defines  the  meaning  of  this 
word  to  be  "for  that,  or  this,  or  it"  As  used 
in  the  contract,  we  construe  it  to  refa  only 
to  work  to  be  performed  by  the  respondents 
under  the  contract  and  has  no  application  to 
work  already  performed  by  appellants  under 
the  contract. 

It  is  conceded  that  the  oalj  question  be- 
fore ns  for  determination  is  the  construction 
of  the  contract  exhibit  "C."  For  this  rea- 
son we  do  not  pass  upon  the  other  assign- 
ments of  error. 

The  Judgment  is  reversed,  with  costs  to  ap- 
pellants. 

AILSHIE  and  SUIiLIVAN,  JJ.,  concur. 

On  Petition  for  Rehearing. 

AILSHIB,  J.  The  respondents  have  filed 
their  petition  for  a  rehearing  in  this  case, 
in  which  they  urgently  insist  that  the  court 
has  not  given  that  clanse  of  the  contract  dis- 
cussed in  the  original  opinion  a  proper  inter- 
pretation and  construction.  The  question 
most  seriously  urged  is  that  the  meaning 
given  to  the  words  "hereafter  accruing"  is 
not  approved  by  the  leading  and  recognized 
lexicographers,  nor  has  It  received  Judicial 
sanction  where  the  same  has  come  under  the 
consideration  of  the  courts.  The  sentence 
which  has  caused  so  much  discussion  and 
controversy  in  this  case  Is  quoted  in  the  orig- 
inal opinion,  and  Is  as  follows:  "Now,  there- 
fore, these  presents  are  to  witness  that  first 
parties  shall,  with  said  property  complete 
and  finish  said  grading  contract  according  to 
the  terms  thereof  and  shall  collect  from 
said  Farls  &  Kesl  all  compensation  therefor 
hereafter  accruing,  and  shall  apply  said  com- 
pensation so  collected  as  follows."  We  shall 
analyze  this  sentence  briefly,  for  the  purpose 
of  ascertaining,  if  possible,  the  literal  mean- 
ing thereof  within  the  usually  accepted  defi- 
nitions of  the  language  employed.  "There- 
for," as  used  immediately  following  the 
word  compensation,  evidently  refers  back 
to  the  expression  "complete  and  finish  said 
grading  contract"  and  must  necessarily 
mean  that  Ercanbrack  &  Co.  shall  have  all 
compensation  for  "completing  and  finishing 
said  grading  contract."    The  word  "hereafter" 
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meana  "after  this  time;  In  futnre  time." 
The  word  "accrue,"  when  used  as  a  verb,  Is 
defined  by  the  1904  edition  of  Webster's  In- 
ternational Dictionary  as  meaning  "to  in- 
crease; to  augment."  The  Century  Diction- 
ary defines  it  "to  grow;  increase;  augment" 
Soule,  in  the  1002  edition  of  his  Dictionary  of 
English  Synonyms,  gives  the  word  "accrue," 
when  used  as  a  verb,  as  synonymous  with 
"result,  proceed,  come,  arise,  issue,  follow, 
flow,  ensue,  be  added,  be  derived,  be  gained, 
be  got,  come  in,  accumulate."  Black  in  his 
Law  Dictionary  defines  the  word  "aocitilng" 
as  meaning:  "Inchoate,  in  process  of  matur- 
ing. That  wlUch  will  or  may,  at  a  future 
time,  ripen  into  a  Tested  right,  an  available 
demand,  or  an  existing  cause  of  action."  In 
1  Cyc.  503,  "accrue"  is  defined  as  meaning: 
"To  arise;  to  grow  to  or  to  be  added  to;  to 
occur."  See,  also,  1  A.  &  £.  Ency.  of  Law. 
479;  1  Words  and  Phrases  Judicially  De< 
fined,  101. 

It  will  be  seen  from  the  foregoing  defini- 
tions that  the  current  and  accepted  meaning 
of  the  word  "accruing"  would  be  "resulting, 
arising,  or  augmenting."  While  the  word, 
when  used  in  the  participial  form — "accni- 
ing" — ^means  something  taking  place  In  the 
present  and  at  the  very  time  the  word  is 
used,  in  this  Instance  the  contracting  par- 
ties limited  Its  operation  upon  this  contract 
in  modifying  it  by  the  word  "hereafter,"  an 
adverb  of  time,  thereby  restricting  the  com- 
pensation to  l>e  collected  to  that  alone  "ac- 
cruing" after  the  execution  of  the  contract. 
Therefore  the  "accruing  compensation"  which 
respondents  might  recover  under  this  con- 
tract is  that  only  which  began  "resulting  or 
arising"  after  the  execution  of  the  contract. 
The  10  per  cent,  which  was  withheld  from 
time  to  time  on  the  contract  was  constantly 
accumulating,  and,  at  the  aid  of  each  month 
after  the  estimates  were  made  by  the  engi- 
neer, tliat  amount  had  been  earned  as  fully 
and  completely  as  had  the  90  per  cent,  which 
was  payable,  but  was  retained  as  a  security 
for  the  completion  of  the  contract  It  is  fair, 
under  the  definition  of  this  word,  to  say  that 
this  10  per  cent  which  was  being  retained 
was  a  constantly  "accruing"  indebtednessi 
which  would  finally  "accrue"  upon  the  com- 
pletion of  the  contract.  Yet,  as  before  stated, 
Ercanbrack  &  Co.'s  right  of  recovery  of  such 
compensation  was  limited  to  that  "accruing'' 
in  the  futnre,  and  impliedly  denied  to  that 
which  had  been  "accruing"  up  to  the  date  of 
the  contract.  A  somewhat  similar  judicial 
view  has  been  taken  of  this  word  in  the  fol- 
lowing authorities:  Gross  v.  Partenheimer, 
159  Pa.  556,  28  Atl.  370;  Emerson  v.  Steam- 
Iwat  Shawano  City,  10  Wis.  438;  Strasser  v. 
Staats  (Sup.)  13  N.  Y.  Snpp.  167;  Richards 
V.  Bellingbam  Bay  Land  Co.,  54  Fed.  209,  4 
0.  C.  A.  290. 

Bespondents  In  their  petition  for  rehearing 
complain  of  Ifte  failure  on  the  part  of  the 
court  to  consider  their  objection  to  the  right 
«f  appellants- to  defend  in  this  action,  on  the 


grounds  that  appellants  do  not  claim  th9 
money  sued  for  themselves,  but  allege  that  it 
Is  owing  to  D.  W.  Catts  &  Sous  &  Co.  or  their 
assigns.  There  is  no  merit  in  this  conten- 
tion, for  the  reason  that  It  was  Incumbent 
upon  the  plaintiffs  to  recover  upon  the 
strength  of  their  own  cause  of  action,  and  un- 
less they  are  able  to  show  that  the  defend- 
ants are  Indebted  to  them  they  cannot  re- 
cover, and  it  makes  no  difference  how  much 
the  appellants  may  be  indebted  to  other 
persons  for  this  service. 

Petitioners  also  call  our  attention  to  the 
fact  that  they  should  not  be  held  for  the  en- 
tire costs,  since  they  were  entitled  to  re- 
cover some  judgment  in  the  lower  court 
upon  any  theory  of  the  case.  This  appears 
to  be  true,  but  it  did  not  lessen  the  necessity 
for  the  defendants  appealing  in  order  to  cor- 
rect the  error  committed  against  them  by 
the  trial  court  in  instructing  the  jury  that  the 
plaintiffs  were  entitled  to  recover  the  10  per 
cent,  retained,  as  well  for  the  work  done  by 
D.  W.  Catts  &  Sons  &  Co.  as  by  the  appel- 
lants. The  question  raised  by  respondents 
as  to  costs  might,  and  probably  will,  appeal 
to  the  trial  judge  upon  a  further  hearing  in 
this  case  In  taxing  costs,  but  here  we  only 
award  the  cost  of  the  appeal,  and  with  the 
costs  of  the  lower  court  we  have  nothing  to 
do  on  this  appeal. 

For  the  foregoing  reasons,  the  petition  will 
be  denied. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


Ex  parte  SNYDER. 
(Supreme  Court  of  Idaho.    March  3,  1905.) 

MUNICIPAL    COBPOKATIONS— CITY    OBDINAItCE— 
SALES  BT  FABHEBS. 

1.  An  ordinance  by  the  terms  of  which  a 
farmer  Is  prohibited  from  gelling  the  products 
Of  his  farm,  with  the  exception  of  milk,  fiali, 
and  game,  without  first  taking  out  a  license 
from  the  city,  is  in  violation  of  section  8  of  an 
act  entitled :  "An  act  to  repeal  section  1651  of 
the  Revised  Statutes  [of  1887]  of  the  state  of 
Idaho  and  to  provide  for  the  licensing  of  ped- 
dlers, hawkers  and  solicitors,  and  prescribing 
penalties  for  failure  to  comply  with  the  provi- 
sions  of  this  act."     Sess.  Laws  1901,  p.  156. 

[Ed.  Note. — For  cases  in  point,  see  vol,  25, 
Cent.  Dig.  Hawkers  and  Peddlers,  S  3.] 

2.  Beef  from  slaughtered  animals  raised  and 
slaughtered  on  the  farm  is  the  product  of  the 
farm,  and  may  be  sold  within  the  corporate 
limits  of  cities  of  this  state  without  license. 

(Syllabus  by  the  Court.) 

Application  of  Luther  Snyder  for  writ  of 
habeas  corpus.    Petitioner  discharged. 

J.  O.  Johnston,  for  petitioner.  Wyman  & 
Wyman  and  Chas.  M.  Kahn,  for  respondent. 

STOCKSLAGER,  O.  J.  This  is  an  original 
application  for  a  writ  of  habeas  corpus.  The 
petitioner  was  arrested  charged  with  the  vio- 
lation of  section  454  of  the  Revised  Ordi- 
nances of  .the  City  of.BuIse..   On  his  trial  he 
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was  convicted,  and  thereafter  fined  In  tbe 
sum  of  $15  and  costs.  The  ordinance  with 
which  petitioner  Is  charged  with  rlolatlng  la 
as  follows: 

"Peddlers  shall  be  classified  and  rated  as 
follows: 

"When  traveling  with  more  than  two  ani- 
mals, first  class.  When  traveling  with  two 
animals,  second  class.  When  traveling  with 
one  animal,  third  class.  When  traveling  on 
foot,  fourth  class.  Peddlers  of  the  first  class 
shall  pay  a  license  of  twenty-five  dollars 
($25.00)  per  month;  of  the  second  class  shall 
pay  a  monthly  license  of  twenty  dollars  ($20.- 
00);  of  the  third  class  shall  pay  a  monthly 
license  of  fifteen  ($L'>.00)  dollars;  the  ped- 
dlers of  the  fourth  class  shall  pay  a  monthly 
license  of  ten  ($10.00)  dollars;  that  there  are 
excepted  from  the  provisions  of  this  sec- 
tion, persons  peddling  newspapers,  religious 
tracts,  and  farmers  or  gardeners  peddlinf} 
milk,  fish  or  game." 

The  complaint  charged  petitioner  with  ped- 
dling his  beef  In  the  city  of  Boise  without 
first  procuring  a  license  therefor  under  said 
ordinance;  petitioner  refused  to  pay  the  fine 
and  costs,  and  was  committed  to  the  jail  of 
Boise  until  the  fine  and  costs  were  paid; 
that  petitioner  is  still  restrained  of  his  liber- 
ty, under  said  commitment  by  said  court,  for 
refusing  to  pay  said  fine  and  costs. 

Petitioner  first  alleges  that  said  ordinance 
is  Invalid  and  void,  for  the  reason  that  the 
said  ordinance  is  In  conflict  with  article  12, 
{  2,  of  the  Constitution  of  the  state  of  Idaho. 
Second.  That  the  said  court  had  no  Jurisdic- 
tion upon  which  to  sustain  said  proceedings 
and  judgment,  for  that  the  said  ordinance  up- 
on which  said  judgment  and  proceedings 
were  based  Is  Illegal,  imconstitutional,  and 
void.  Third.  That  the  said  ordinance  Is  In 
conflict  with  and  repugnant  to  the  Constitu- 
tion of  the  United  States.  Fourth.  That  the 
defendant  is  not  a  peddler  or  hawker,  and 
that  the  said  ordinance  does  not  apply  to  the 
defendant,  and  that  the  prosecution  had  un- 
der said  ordinance  is  Illegal  and  void,  and 
the  court  had  no  jurisdiction  to  assess  a  pen- 
alty thereunder  against  the  defendant  herein. 
B^fth.  That  the  said  ordinance  is  void  for 
the  reason  that  it  unjustly  discriminates  be- 
tween the  residents  of  the  same  locality  and 
the  same  county,  and  against  difterent  sec- 
tions and  classes  of  the  same  locality.  Sixth. 
That  the  said  ordinance  is  void  for  that  the 
said  tax  is  not  uniform  as  imposed  upon  the 
residents  of  Boise  City  and  Ada  county. 
Seventh.  That  the  said  ordinance  is  void  for 
the  reason  that  the  same  was  established  and 
enacted  in  favor  of  a  special  class,  to  wit, 
the  butchers  of  Boise  City,  Idaho,  to  drive 
put  the  products  of  the  farmers  of  Ada  coun- 
ty, Idaho.  Eighth.  That  the  amount  of  the 
tax  for  a  license  as  fixed  under  said  ordi- 
nance is  unreasonable,  oppressive,  prohibi- 
tive, partial,  and  therefore  void.  Ninth. 
That  the  said  ordinance  is  void  for  that  It  Is 
In  restraint  of  trade  and  boalness;   tliat  the 


defendant  herein  la  not  a  butcher  by  trade, 
nor  carrying  on  said  business,  and  does  not 
reside  in  the  city  of  Boise,  but  Is  a  farmer 
by  trade  and  occupation,  and  resides  near 
the  town  of  Meridian,  Ada  county,  Idaho,  and 
that  all  the  meat  that  he  sold  was  of  tbe 
product  of  his  own  farm;  that  he  had  no 
office  either  upon  hia  farm  or  in  Boise  City, 
or  at  any  place  whatsoever  wh«eln  he  con- 
ducts any  business  as  a  butcher,  or  as  a 
hawker,  or  as  a  peddler.  Tenth.  That  the 
said  ordinance  is  illegal  and  void  for  the  rea- 
son that  the  dty  conncil  of  Boise  City,  Idaho, 
had  no  power  to  enact  the  said  ordinance  in 
question;  tliat  they  acted  beyond  their  pow- 
er in  so  enacting  said  ordinance.  Eleventh. 
That  the  said  ordinance  is  void  liecause  it  in- 
terferes with  tbe  business  and  property 
rights  of  persons  and  citizens  of  Ada  county 
in  this  locality,  and  is  excessive  and  prohibi- 
tive in  the  license  tax  therein  provided. 

The  facts  upon  which  defendant  was  tried 
and  convicted  before  the  police  magistrate 
are  stipulated,  and  are  shown  to  be  that  de- 
fendant in  that  court,  petitioner  here,  was 
charged  with  selling  meat  within  the  cor- 
porate limits  of  Boise  City  contrary  to  the 
ordinances  of  said  city,  and  without  first  hav- 
ing procured  a  license  as  provided  by  section 
454  of  the  Revised  Ordinances  of  the  city, 
was  convicted  and  fined  in  the  sum  of  $10, 
and  was  committed  to  the  jail  of  said  city 
until  such  fine  and  costs  are  paid.  It  la  fur- 
ther stipulated  that  petitioner  Is  not  a  resi- 
dent of  Boise  City,  nor  has  he  any  business 
occupation  therein  as  a  butcher,  nor  does  be 
conduct  the  butcher  business  in  the  city  of 
Boise  nor  upon  his  farm.  That  petitioner  is 
a  farmer  by  occupation,  residing  upon  his 
farm  near  the  town  of  Meridian;  that  all  the 
beef  sold  by  defendant  waa  the  product  of 
his  own  farm  In  Ada  coimty,  Idaho;  that  he 
sold  his  beef  by  the  quarter  of  a  slaughtered 
animal,  which  was  slaughtered  upon  his  farm 
in  said  county,  and  was  the  product  of  cat- 
tle raised  upon  his  said  farm;  that  petitioner 
did  not  purchase  a  license  as  provided  by  the 
ordinance  of  tbe  city  of  Boise. 

Counsel  for  petitioner  Insists  that  the  ordi- 
nance in  question  is  void,  for  the  reason  that 
It  is  in  conflict  with  article  12,  t  2,  of  onr 
Constitution,  which  provides  that:  "Any  in- 
corporated city  or  town  may  make  and  en- 
force, within  its  limits,  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not 
In  conflict  with  its  charter  or  with  the  gen- 
eral laws."  It  is  also  urged  by  counsel  for 
petitioner  that  the  Legislature  of  thla  state. 
In  1901,  enacted  a  law  that  Is  a  bar  to  a 
prosecution  of  petitioner  under  the  ordin- 
ances of  the  dty  for  selling  within  the  cor- 
porate limits  of  the  city  the  products  of  hi6 
farm,  for  the  reason  that  by  section  8  of 
tbe  act,  found  on  page  156  of  that  session, 
he  is  exempt.  Section  8  provides:  "Ap- 
plicable when.  The  provisions  of  thla  act 
shall  not  be  construed  to  apply  to  runners 
traveling  for  wholesale  bouses  and  taking 
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iprden  from  mercbanta  only,  nor  to  peddlera 
or  hawkers  In  farm  products."  The  act  of 
which  the  above-quoted  section  la  a  part  r«- 
peals  section  1651,  Bey.  St  1887,  which  was 
•a  follows:  "Every  traveling  merchant, 
hawker  or  peddler,  who  carries  a  pack  and 
vends  goods,  wares,  or  merchandise  of  any 
kind  other  than  the  manufactures  or  prodno- 
tloDB  of  this  territory,  must  pay  for  a  Ucensa 
ten  dollars  per  month;  and  every  such  trav- 
eling merchant,  hawker  or  peddler,  who  uses 
•  wagon,  boat  or  other  water  craft,  or  one 
or  more  animals,  for  the  purpose  of  vending 
such  goods,  warea^  or  merchandise  of  any 
kind,  must  itay  for  a  license  twenty  dollars 
per  month."  Subdivision  48  of  the  amended 
charter  of  Boise  City  provides:  "The  power 
and  authority  given  to  the  council  by  sub- 
division 37  of  this  section  can  only  be  en- 
forced or  exercised  by  ordinance,  unless  oth- 
erwise expressly  provided,  and  a  majority  of 
the  council  may  pass  any  ordinance  or  reso- 
lution not  repugnant  to  the  Constitution  and 
laws  of  the  United  States  or  of  the  state  of 
Idaho,  necessary  or  convenient  for  carrying 
Into  effect  any  power  or  authority  granted 
by  this  act." 

As  we  view  it,  the  important  questions  to 
determine  are:  First  Is  the  ordinance  com- 
plained of  In  violation  of  the  Constitution  and 
laws  of  the  state?  Second.  Has  the  city, 
under  Its  charter,  power  to  enact  an  ordi- 
nance prohibiting  a  farmer  from  selling  meat, 
raised  and  slaughtered  on  his  farm,  within 
the  corporate  limits  of  the  city?  Third.  Are 
cnttle  raised,  fattened,  and  slaughtered  on 
the  farm  products  of  the  farm?  Fourth.  Is 
an  ordinance  that  prohibits  the  sale  of  any  of 
tlie  products  of  the  farm,  excepting  milk, 
flsh,  and  game,  without  first  procuring  a  li- 
cense, class  legislation?  If  either  of  these 
questions  is  to  be  decided  in  favor  of  the 
petitioner,  then  his  petition  must  be  granted. 

On  the  first  question  our  attention  la  call- 
ed to  a  case  decided  by  this  court  entitled 
"In  re  Rldenbaugh,"  5  Idaho  (Hash.)  871,  49 
Pac.  12.  This  was  also  a  habeas  corpns  pro- 
ceeding. The  petitioner  was  convicted  of  the 
crime  of  conducting  the  gambling  game  of 
•faro"  In  Boise  City,  Idaho,  under  the  provi- 
sions of  an  act  entitled  "An  act  to  prohibit 
gambling,  and  to  provide  for  the  punish- 
ment thereof,  and  for  other  purposes,"  aih 
proved  March  8,  1897  (Sess.  Laws,  1897,  p. 
S3).  On  the  trial  the  petitioner  relied  on  a 
license  procured  from  the  corporate  authori- 
ties of  Boise  City.  After  the  state  had 
proved  that  the  defendant  bad  been  conduct- 
ing said  gambling  game,  the  defendant  of- 
fered to  Introduce  in  evidence  license  Na 
225  of  said  city,  which  is  as  follows:  "No. 
225,  Boise  City.  License  granted  May  8th, 
1897.  State  of  Idaho.  Expires  August  7th, 
1897.  This  license  is  granted  to  Thos.  Gon- 
ttance  for  faro,  in  Boise  City."  It  is  shown 
that  the  court  rejected  any  and  all  evidence 
offered  by  petitioner  showing  that  the  city 
had  attempted  to  Hcenae  gambling  in  the  city. 


On  the  ground  that  the  ordinance  waa  in  con- 
flict with  the  Constitution  and  laws  of  this 
state.  Mr.  Justice  Sullivan,  who  wrote  tbc 
opinion  in  the  above  case,  after  stating  the 
facta,  says:  "The  act  amending  sections  8, 
B,  and  11  of  the  diarter  of  Boise  City,  ap- 
proved March  12,  1897,  provides  tliat  the  dty 
council  may  pass  ordinances  not  repugnant 
to  the  Constitution  and  laws  of  the  United 
States,  or  the  laws  of  this  state,  necessary  or 
convenient  for  carrying  the  irawers  and  an- 
tborlty  granted  into  effect  See  Sess.  Laws 
1897,  p.  85.  Thus  it  Is  shown  by  the  original 
charter  of  Boise  City,  also  by  section  2  of 
article  12  of  the  Constltntion,  and  the  act 
amending  the  charter  of  Bolae  City,  that  it 
was  not  the  intention  of  the  Legislature  or 
the  framera  of  the  Constitution  to  empower 
the  council  of  Incorporated  cities  and  towns 
to  pass  ordinances  In  conflict  with  the  gen- 
eral laws  of  the  state.  The  cardinal  rule 
in  construing  constitutional,  as  well  as  stat- 
atory,  provisions,  la  to  discover  and  enfoice 
the  intention  of  those  who  made  them.  Said 
provision  of  the  Constitution,  aa  well  aa  the 
provlalons  of  the  original  charter  of  Boise 
City,  and  as  amended,  are  too  plain  to  re- 
quire construction.  It  was  not  the  Intention 
to  permit  or  authorize  the  councils  of  in- 
corporated cities  to  legalize  by  ordinance  acts 
prohibited  as  criminal  by  the  general  crim- 
inal laws  of  the  state,  or  to  enforce  ordi- 
nances in  conflict  with  the  general  law.  In 
case  of  conflict  the  ordinance  must  give  way. 
The  ordinances  authorized  by  the  charter  of 
Bolae  City  must  be  in  harmony  with  the  gen- 
eral laws  of  the  state." 

In  Ex  parte  Sing  Lee,  81  Pac.  245,  24  L. 
R.  A.  195,  SI  Am.  St  Rep.  218,  the  Supreme 
Court  of  California  discusses  an  ordinance  of 
the  town  of  Chico,  In  that  state,  which  pro- 
vided that:  "No  person  can  carry  on  a  laun- 
dry business  In  such  town  except  In  certain 
blocks  therein  named,  without  obtaining  a 
written  permit  from  the  board  of  trustees. 
Section  2  provides  that  the  board  of  trustees 
shall  grant  no  permit  unless  the  person  ap- 
plying shall  have  obtained  the  written  con- 
sent of  a  majority  of  the  real  property  own- 
ers within  the  block  wherein  it  la  proposed  to 
carry  on  such  laundry  business,  and  also  of 
the  four  blocka  Immediately  aurrouuding  auch 
block.  Held,  that  such  provisions  were  not 
police  regulations  within  the  Constitution, 
art  11,  1 11,  providing  that  any  coimty,  city, 
town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  san- 
ltai7,  and  other  regulations  as  are  not  In  con- 
flict with  general  laws,  and  were  nnconatltn- 
donal." 

It  la  next  urged  by  counsel  for  petitioner 
that  even  though  the  ordinance  is  valid,  a 
prosecution  cannot  be  auatalned  nnder  It  aa 
under  the  charter  of  Bolae  City — subdivision 
2  of  which  reads:  "To  license,  tax  and  regulate 
brokers,  auctioneers,  taverns,  hawkers,  ped- 
dlers, pawnbrokers,  etc.";  this  power  being 
given  to  the  city  under  ttie  act  of  1801,  which 
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Is  atlll  ttw  Utw  goremlDg  raid  city — tbt  city  to 
(iTen  the  power  to  regulate  hawkers  and  ped- 
dlers, but  as  to  who  In  law  to  a  hawker  or 
peddler  to  not  alone  for  the  city  to  define. 
In  oar  view  of  the  case,  thto  raises  a  very 
serious  question  for  the  city  to  overcome.  It 
cannot  be  seriously  contended  that  the  dty 
by  ordinance  can  arbitrarily  preclude  resi- 
dents and  citizens  of  the  state  or  city  from 
engaging  In  lawful  business;  neither  do  w« 
think  the  dty  has  the  powa  to  prevent  farm- 
ers from  selling  the  products  of  their  farms 
to  the  citizens  of  Boise,  within  the  corporate 
limits,  by  an  ordinance  that  attempts  to  class 
them  as  hawkers  or  peddlers.  The  ordinance 
in  controversy  attempts  to  prevent  the  sale 
of  any  article  offered  on  the  streets  or  within 
the  dty  by  a  farmer,  with  the  exception  of 
game,  fish,  and  milk.  The  Constitution  says: 
"Any  Incorporated  dty  or  town  may  make 
and  enforce  within  Its  limits  •  •  •  such 
regulations  as  are  not  In  conflict  with  Its 
charter  or  with  the  general  laws."  The  gen- 
eral law,  within  the  meaning  of  the  above 
constitutional  provision,  when  it  provldea 
that  It  to  not  applicable  to  peddlers  or  hawk- 
ers In  farm  products,  excludes  them  from 
paying  a  license  if  the  article  complained  of, 
and  shown  by  the  agreed  statement  of  facts 
to  have  been  beef,  was  the  product  of  the 
farm  within  the  meaning  of  the  statute. 

Again,  the  question  arises:  Is  a  farmer 
engaged  In  that  business,  with  no  other  trade 
or  occupation,  because  he  slaughters  hto  cat- 
tle, boga,  or  sheep  on  hto  farm  and  retails 
them  In  the  dty,  a  hawker  or  peddler  witb* 
in  the  ordinary  meaning  of  those  words? 
Webster  says  a  hawker  to  "one  who  hawks; 
a  peddler."  "To  sell  goods  by  outcry  In  the 
streets."  He  says:  "A  peddler  is  one  who 
sells  by  traveling;  one  who  peddles — a  trav- 
eling hawker;  one  who  carries  abont  small 
commodities  on  his  back  or  a  cart  or  wagon, 
and  sells  them."  In  A.  &  B.  Ency.  of  Law 
(2d  Ed.)  vol.  16,  p.  204,  In  discussing  hawkers 
and  peddlers,  as  applicable  to  farmers  and 
gardeners,  the  author  says:  "A  farmer  or 
gardener,  although  be  may  vend  his  com- 
modities at  retail  from  door  to  door  and  from 
town  to  town,  to  not  regarded  as  a  hawker 
or  peddler  so  long  as  he  confines  hto  sales 
to  the  growth  or  production  of  his  own  farm 
or  garden.  The  sale  of  farm  or  garden  prod- 
uce in  such  case  is  considered  merely  an  In- 
cident In  the  principal  business  of  farming 
and  gardening."  In  Ounn  v.  Mayor  and 
Coundl  of  Macon,  84  Oa.  365,  10  8.  B.  072, 
Gunn  was  charged  with  running  a  wagon  in 
the  dty  of  Macon  without  first  obtaining  a 
license  to  do  sa  Mr.  Justice  Simmons, 
speaking  for  the  court,  says:  "The  tax  sought 
to  be  collected  from  Ounn  was  a  business, 
and  not  a  property,  tax.  Under  the  charter 
of  the  dty  of  Macon,  the  mayor  and  coundl 
have  a  right  to  Impose  a  business  tax  upon 
each  and  every  person  doing  business  in  said 
dty,  and  tbey  have  a  right  to  impose  this 
business  tax  In  the  wajr  of  requiring  owners 


of  wagons  to  taka  out  a  license  tberefor  -wheo 
said  wagons  are  engaged  in  carrying  on  the 
owner's  buslneu  in  said  dty.  But  under  the 
facts  of  thto  case,  Onnn  was  not  carrying 
on  any  business  In  the  dty.  He  simply 
farmed  near  thereto,  and,  dearing  op  hto 
land  for  agricultural  purposes,  be  raved  the 
wood,  hauled  it  to  the  dty,  and  sold  it  He 
was  not  carrying  on  the  wood  business  as  a 
business,  but  simply  sold  the  wood  from  hto 
tond  as  he  deared  the  ume  for  the  purpose 
of  cultivation.  He  did  not  live  in  the  city, 
but  In  the  country.  Nor  did  he  have  any 
office  or  woodyard  tn  the  dty,  or  elsewhere, 
for  the  purpose  of  carrying  on  the  business 
of  dealing  In  wood.  We  think  the  dty  au- 
thorities could  with  equal  propriety  tax  ev- 
ery wagon  belonging  to  a  farmer  who 
brought  hto  cotton  or  his  com  to  the  dty  for 
the  purpose  of  sole.  It  seems  to  us  that  the 
bringing  of  cotton,  com,  or  other  agricultural 
I«x)duct8  to  the  dty  for  sale  by  farmers 
would  be  engaging  in  business  In  the  dty  Just 
as  much  as  for  Gunn  to  bring  in  hto  surplus 
wood  and  sell  it  in  the  dty."  Whilst  the 
facts  in  the  above  case  have  a  definite  and 
dtotlnct  bearing  on  the  question  under  dis- 
cussion, yet  there  to  much  more  reason  for 
holding  that  the  ordinance  in  the  case  at  bar 
cannot  be  enforced  than  there  was  in  the 
Macon  Case.  It  seems  that  the  dty  of  Ma- 
con had  by  ordinance  protected  people  en- 
gaged in  trade  in  that  city  by  requiring  any 
one  who  desired  to  engage  in  teaming,  and 
evidently  any  and  all  classes  of  business,  to 
procure  a  license  from  the  dty,  thus  pro- 
tecting those  who  were  willing  to  pay  for  the 
privilege  of  carrying  on  buslneu  in  that  dty. 

It  does  not  appear  that  the  dty  of  BoIm 
by  ordinance  requires  every  one  engaged  in 
trade  in  the  dty  to  procure  a  license,  hence 
it  cannot  be  urged  that  the  ordinance  was 
enacted  to  protect  those  engaged  in  trade 
within  the  corporate  limits  and  wlw  had 
paid  a  license  for  such  privilege.  Neither 
does  it  appear  that  the  dty  has  establtohed 
a  market  bouse  or  market  houses,  or  provid- 
ed for  an  inspection  of  all  meats  sold  within 
the  dty.  If  the  ordinance  provided  for  ei- 
ther a  market  bouse^  or  Inspection  of  all 
kinds  of  meat  or  other  prodncts  aold  ta  tiM 
dty,  then  we  could  readily  see  tbe  neces- 
sity for  an  ordinance  of  the  character  of  tbe 
one  in  dispute;  but  in  tbe  abaence  9t  any 
requirement  of  the  dtizena  of  Boise  en- 
gaged in  the  bntcber  bnslnen  or  tbe  rale 
of  meat,  where  tbey  have  an  eatabilsbed 
place  of  business,  to  procure  a  license.  It  to 
certainly  class  legislation — prohibits  the 
dinner  from  disposing  of  the  prodncts  of  hto 
farm,  except  milk,  fish,  and  game — and  can 
certainly  have  but  one  effect,  and  that  to 
practically  prohibiting  the  farmer  from  dis- 
posing of  tbe  producta  of  hto  farm;  and  the 
dty  receives  no  revenue  or  benefit  from  tbe 
effect  of  such  ordinance. 

The  case  of  Gunn  v.  Mayor,  eta.  suprs, 
dlBcnss*^  •  case  reported  In  64   Ga.   128^ 
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37  Am.  Rep.  60.  The  title  Is  "Davis  ▼.  The 
Mayor  and  Council  of  Macon."  The  court 
says:  "In  that  case  Davis  was  a  middle- 
man. He  had  bis  butcher  stalls  outside  of 
the  city,  It  is  true,  but  he  bought  beef  cat- 
tle from  farmers  and  others,  butchered  them 
outside  of  the  city,  ran  bis  wagons  Into  the 
city,  and  delivered  his  beef  to  regular  cus- 
tomers. While  his  slaughter  pen  was  out- 
side of  the  city,  all  his  business  save  the 
slaughtering  was  done  in  the  city,  aud  this 
court  properly  held  that  he  carried  on  a 
bnainess  in  the  city,  and  was  therefore  liable 
to  the  license  tax  on  his  vehicles." 

In  Borough  of  Sharon  t.  Hawthorne,  123 
Pa.  106,  16  Atl.  835,  It  is  said  In  the  syl- 
labus: "The  right  to  enact  and  enforce  a 
borough  ordinance  prohibiting  the  hawking 
and  peddling  within  the  borough  of  garden, 
tarm,  or  dairy  products,  not  the  products  of 
one's  own  garden  or  farm,  Is  authorized  by 
section  2,  par.  11,  of  the  borough  law  of 
April  3,  1851  (P.  li.  321)."  In  this  case  It 
was  stipulated  that  Hawthorne  purchased 
butter,  eggs,  and  other  farm  products,  and 
sold  the  same  f^om  house  to  house  in  said 
borough. 

It  Is  urged  by  counsel  for  petitioner  that 
the  city  of  Boise  could  not,  under  the  guise 
of  a  police  regulation,  pass  an  ordinance  ex- 
cluding the  farmer  from  the  sale  of  the 
products  of  his  farm  within  the  corporate 
limits  of  the  city;  it  It  did  so,  such  an  or- 
dinance would  be  In  restraint  of  trade  and 
therefore  void.  In  support  of  this  conten- 
tion, be  cites  City  of  Bloomlngton  v.  Wahl, 
46  111.  480.  The  syllabus  says:  "Under  the 
authority  conferred  upon  municipal  corpora- 
tions to  erect,  establish,  and  regulate  mar- 
kets and  market  places,  whenever  the  pow- 
er 1b  exercised  It  must  be  reasonable  and 
uniform  in  its  operation,  and  be  calculated 
to  promote  the  general  welfare  of  the  inhat- 
Itants,  and  must  not  create  monopolies  nor 
restrain  trade." 

"(2)  The  charter  of  the  city  of  Blooming- 
ton  empowered  the  common  council  'to  erect 
market  houses,  establish  markets  and  mar- 
ket places,  and  provide  for  the  government 
and  regulation  thereof,'  under  which  an  ordl> 
nance  was  passed  designating  two  certain 
lots,  and  the  ground  floor  of  the  building 
thereon,  as  a  market  place,  and  prohibited 
any  and  all  persons,  at  all  hours  of  the  day, 
from  keeping  a  private  market  outside  of 
the  designated  market  place  for  the  sale  of 
fresh  meats  in  any  quantity,  excepting  a  few 
certain  kinds,  under  a  penalty  of  $20  for 
each  offense.  Held,  that  the  ordinance  was 
unreasonable;  that  It  was  in  restraint  of 
trade,  and  tended  to  create  a  monopoly." 
Mr.  Justice  Walker,  In  the  opinion,  says: 
"A  few  plain  principles,  which  are  firmly 
established  and  fully  recognized  by  our 
courts,  lie  at  the  foundation  of  the  exercise 
of  this  power.  The  ordinance  must  be  rea- 
sonable, uniform  In  application  throughout 
the  limits  in  which  it  has  operation,  it  must 


■  not  be  In  restraint  of  trade,  It  must  not  cre- 
ate oppressive  monopolies,  but  must  be  cal- 
culated to  advance  the  general  welfare  of 
the  inhabitants  of  the  municipality."  Again 
It  is  said:  "If  all  fresh  meats  may  be  thus 
controlled  In  their  sale,  all  kinds  of  meat 
breadstuffs,  vegetables,  and  fruits  may  be 
brought  under  the  same  restrictions.  If  this 
may  be  done,  the  business  In  this  department 
would  fall  into  the  hands  of  the  few,  and 
all  competition  would  be  destroyed,  and  the 
people  oppressed.  We  cannot  see  that  this 
ordinance  is  reasonable."  The  ordinance  un- 
der consideration  by  the  Illinois  court  was 
much  more  reasonable  and  liberal  in  its 
terms  than  the  case  under  consideration  by 
us.  The  Bloomlngton  ordinance  bad  the  fol- 
lowing provision:  "This  section  shall  not 
prevent  any  person  from  selling,  anywhere, 
at  any  time,  fresh  venison,  poultry,  fish  or 
wild  game,  when  not  otherwise  prohibited, 
nor  shall  it  be  construed  to  prevent  any 
farmer  or  producer  from  selling  his  meat  any- 
where in  the  dty,  at  any  time.  In  any  quan- 
tities, not  less  than  one  quarter;  nor  shall 
it  be  construed  to  prevent  any  trader  from 
selling,  anywhere  In  the  city,  at  any  time, 
dried  or  smoked  beef,  bacon,  shoulders,  hams 
or  sides." 

We  have  read  with  much  Interest  the  case 
of  Joseph  W.  Chaddock,  President,  etc.,  v. 
Fayette  8.  Day,  Justice  of  the  Peace,  75 
Mich.  527,  42  N.  W.  977,  4  I*  R.  A.  80»,  13 
Am.  St.  Rep.  468.  The  opinion  is  by  Mr. 
Justice  Morse,  concurred  In  by  all  his  asso- 
ciates, with  the  exception  of  Sherwood,  J., 
who  did  not  sit.  The  trustees  of  the  village 
of  Allegan  adopted  a  by-law  as  follows:  "It 
shall  not  be  lawful  for  any  person  to  sell  or 
ofFer  for  sale,  on  any  street  In  the  village  of 
Allegan,  any  fresh  meat  of  any  animal,  in 
pieces  or  quantities  less  than  one  quarter  of 
any  such  animal,  without  first  paying  into 
Uie  village  treasury  the  sum  of  ten  dollars 
In  advance  for  each  month,  and  obtaining 
from  the  clerk  a  permit  for  such  sale."  The 
charter  granting  powers  to  the  trustees  of 
the  village  provides  that:  "The  board  of  trus- 
tees shall  have  full  power  within  said  vil- 
lage to  license  and  regulate  theaters,  shows, 
traveling  concerts,  auctioneers  or  auction 
sales,  gift  enterprises,  hawkers,  hucksters, 
peddlers,  and  pawnbrokers,  or  prohibit  them 
from  soliciting  patronage  of  the  community 
within  the  limits  of  said  village;  and  to  re- 
quire the  payment  of  reasonable  license 
fees."  The  court  say:  "We  do  not  think 
this  by-law  can  be  sustained  as  a  regulation 
of  hawkers  or  peddlers,  as  it  is  evident  it 
was  not  so  Intended  by  Its  framers.  Indeed, 
It  appears  to  be  open  to  the  charge  of  the 
respondent  that  It  was  passed  In  the  interest 
of  the  persons  in  said  village  selling  fresh 
meat  In  shops,  and  In  restraint  of  trade." 
It  is  further  said:  "It  is  quite  common  in 
these  latter  days  for  certain  classes  of  citi- 
zens— those  engaged  in  this  or  that  business 
— to   appeal   to    the  government,    national, 
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state  or  municipal,  to  aid  them  by  legisla- 
tion against  another  class  of  citizens  enga~ 
ged  in  the  same  business  but  in  some  other 
way.  This  class  legislation,  when  indulged 
in,  seldom  benefits  the  general  public,  but 
nearly  always  aids  the  few  for  whose  benefit 
it  is  enacted,  not  only  at  the  expense  of  the 
few  against  whom  It  is  ostensibly  directed, 
but  also  at  the  expense  and  to  the  detriment 
of  the  many,  for  whose  benefit  all  legislation 
should  be,  in  a  republican  form  of  govern- 
ment, framed  and  devised.  This  kind  of 
legislation  should  receive  no  encouragement 
at  the  bands  of  the  courts,  and  be  only  up- 
held when  it  is  strictly  wltliln  the  legitimate 
power  of  Congress  or  the  state  or  municipal 
legislatures.  *  •  •  The  business  enga- 
ged in  by  Schermerhom  is  an  innocent  and 
useful  one,  and  sanctioned  by  the  general 
laws  of  this  state;  and,  if  it  be  conceded  that 
the  village  authorities,  under  the  charter, 
have  a  right  to  exact  a  license  fee  as  a  com- 
pensation for  the  expense  of  the  supervision 
of  the  trade,  yet  the  fee  proposed  to  be  ex- 
acted by  by-law  Ko.  16,  to  wit,  $10  per 
month,  is  excessive  and  tmreasonable,  and 
therefore  void."  The  writer  cites  a  number 
of  authorities  in  support  of  the  opinion.  If 
it  was  true  in  1889,  when  this  opinion  was 
written,  that  there  was  a  tendency  to  con- 
centrate business  in  the  hands  of  a  few  to 
the  detriment  of  the  many,  there  has  cer- 
tainly been  no  relaxation  of  that  spirit.  If 
it  was  true  that  this  kind  of  legislation 
should  receive  no  encouragement  at  the 
hands  of  the  courts,  and  only  be  upheld 
when  it  is  strictly  within  the  legitimate  pow- 
er of  Congress,  or  the  state  or  municipal 
legislatures,  then  there  is  much  more  reason 
for  such  action  by  the  courts  now. 

In  support  of  his  contention  that  the  ordi- 
nance is  void,  counsel  for  petitioner  cites 
Chaddock  v.  Day,  supra;  Town  of  State  Cen- 
ter V.  Barenstein,  66  Iowa,  249,  23  N.  W.  652; 
volume  15,  A,  &  E.  Ency.  of  Law,  290,  §  4. 

It  is  next  Insisted  that  the  city  council  of 
Boise,  under  the  existing  charter,  has  power 
to  establish  market  houses,  and  to  regulate 
the  location  and  management  of  market 
houses,  slaughterhouses,  hidehouses,  and  pro- 
hibit the  sale  of  unhealtbful,  unwholesome 
food,  under  the  provisions  of  subdivision  13, 
i  37,  p.  120,  Sess.  Laws  1901,  yet  he  urges 
that  no  such  ordinance  has  been  enacted,  and 
the  court  cannot  prohibit  the  sale  of  prod- 
ucts of  the  farm.  In  support  of  this  conten- 
tion, he  cites  section  3S6,  1  Dillon's  Munici- 
pal Corporation  (4th  Ed.);  City  of  St.  Paul 
V.  Joseph  Laidler,  2  Minn.  190  (Gil.  159),  72 
Am.  Dec.  89;  City  of  St.  Paul  v.  Traeger,  25 
Minn.  248,  83  Am.  Rep.  462 ;  City  of  Burling- 
ton Y.  Dankwardt,  73  Iowa,  170,  34  N.  W.  801 
(the  syllabus  In  this  case  says:  "Power  to 
Prohibit  Peddling  Meat  SecUon  456  of  the 
Code,  conferring  on  cities  and  towns  the 
power  to  establish  and  regulate  markets, 
does  not  confer  the  power  to  prohibit  by  or- 
dinance the  peddling  of  meat  on  the  streets — 


not,  at  least,  until  the  dty  or  town  has  es- 
tablished a  meat  market,  and  not  then  unless 
it  be  a  regulation  of  the  market");  Burr  v.. 
Atlanta,  64  Ga.  225;  Davis  v.  City  of  Ma- 
con, 64  Ga.  132,  87  Am.  Rep.  60 ;  Homewood 
V.  City  of  Wilmington,  6  Iloust  (Del.)  123; 
Commonwealth  v.  Gardner,  133  Pa.  2i84,  19 
Atl.  550,  7  L.  R.  A.  606,  19  Am.  St  Rep.  645; 
Shuman  v.  City  of  Ft  Wayne,  127  Ind.  109. 
26  N.  E.  500,  11  L.  R.  A.  37a 

That  the  ordinance  is  void  for  the  reason 
that  the  same  was  enacted  in  favor  of  a  spe- 
cial class,  to  wit,  the  butchers  of  Boise  City,, 
to  drive  out  the  farmers  of  Ada  county, 
Idaho,  and  infringe  upon  the  property  rights 
of  the  citizens  of  the  same  locality,  counsel 
for  petitioner  cites  volume  15,  A.  &  E.  Ency. 
of  Law  (2d  Ed.)  298.  subd.  "f."  The  author 
says:  "Laws  in  restraint  of  hawking  and 
peddling,  enacted  to  benefit  the  business  or 
conserve  the  interests  of  resident  and  estab- 
lished merchants  or  other  i^ersons  immediate- 
ly concerned,  have  usually  been  declared  in- 
valid, and  condemned  as  unfairly  discrim- 
inating class  legislation.  But  such  laws 
have  sometimes  obtained  Judicial  sanction." 
Gunn  V.  Mayor  &  Council  of  Macon,  84  Ga. 
365,  10  S.  E.  972;  Chaddock  v.  Day,  75  Mich. 
527,  42  N.  W.  977,  4  L.  R.  A.  809,  13  Am.  St. 
Rep.  468;  Burlington  v.  Dankwardt  7a 
Iowa,  170,  34  N.  W.  801 ;  City  of  St  Paul  ▼, 
Stoltz,  33  Minn.  233,  22  X.  W.  634;  A.  &  E. 
Ency.  of  Law,  vol.  22  (2d  Ed.)  939;  Ex  parte 
Sh[«  Lee,  96  Oal.  354,  31  Pac.  254,  24  L.  R. 
A.  195,  31  Am.  St  Rep.  218. 

It  is  next  contended  that  where  parties  are 
exempted  by  the  general  law  or  the  Constitu- 
tion of  the  state,  an  ordinance  cannot  be  en- 
acted requiring  the  payment  of  a  license. 
Roy  V.  Schuir,  51  La.  Ann.  86,  24  South.  788. 
Tbe  syllabus  says:  "The  farmer  who  sells 
his  crop  in  a  small  wagon  (retailing  it)  is  not 
a  peddler,  and  he  is  not  liable  tmder  a  li- 
cense law  requiring .  peddlers  to  pay  a  li- 
cense." Dillon  on  Municipal  Corporations,  i 
320. 

We  have  followed  the  exhaustive  brief  of 
counsel  for  defendant  which  has  evidently 
been  prepared  with  much  labor  and  care,  but 
an  Inspection  of  the  authorities  cited  does  not 
convince  us  that  the  city  has  the  power  under 
the  provisions  of  the  state  Constitution  and 
Session  Laws,  both  cited  supra,  to  enact  and 
maintain  tbe  provision  of  the  ordinance 
which  practically  prohibits  tbe  farmer  from 
marketing  the  surplus  beef  produced  on  his 
farm.  It  must  be  conceded  that  if  this  or- 
dinance can  be  enforced  in  Its  present  form, 
the  effect  of  it  is  to  prohibit  the  farmer  from 
disposing  of  his  cattle,  the  product  of  his 
farm,  in  any  way  except  as  dictated  by  tbe 
ordinance,  which,  in  effect  says,  "Tou  must 
sell  yoiu:  cattle  to  the  butchers  of  tbe  d^, 
or  that  product  of  your  farm  cannot  be  mar- 
keted in  this  city."  It  is  immaterial  what 
tbe  intent  of  the  ordinance  is  or  was;  it  is 
its  effect  that  we  must  examine.  If  it  is 
shown  that  the  effect  is  a  violation  of  ti-*. 
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conBtitutlonal  or  Btatutory  rights  of  tbe  citi- 
zen, then  the  ordinance  must  give  way  to  the 
higher  power.  We  are  fully  satisfied  that  It 
was  never  the  Intention  of  the  Legislature  to 
.grant  a  charter  to  the  city  of  Boise,  or  any 
other  city  of  the  state,  by  which  they  could 
by  ordinance  prohibit  the  farmer  from  en- 
gaging In  a  lawful  business,  such  as  selling 
the  product  of  his  farm  within  the  limits  of 
the  city.  If  It  were  shown  that  the  ordi- 
nance was  intended  to  protect  the  citizens 
from  buying  diseased  meat,  unwholesome 
Tcgetables,  or  other  products,  there  might  be 
some  reason  for  its  enactment. 

In  our  view  of  the  case,  the  petitioner 
should  be  restored  to  his  liberty,  and  it  is  so 
•ordered.  The  clerk  of  this  court  will  serve  a 
certified  copy  of  the  order  upon  the  chief  of 
police  of  Boise  City,  which  will  be  his  au- 
thority to  release  the  petitioner  from  cus- 
tody. 

SULLIVAN,  J.,  concurs. 

AILSHIK,  J.,  not  sitting  at  the  first  hear- 
ing, expresses  no  opinion. 


STATE  V.  SEYMOUR. 
(Supreme  Court  of  Idaho.    March  8,  1905.) 

XABCENT  —  SUFFICIENCY    OF     tVlDE-NCE  —  EVI- 
DENCE CONSISTENT   WITH    INNOCENCE 
— COMPARISON    or   HANDWRITING. 

1.  Where  S.  was  arrested  on  a  charge  of  the 
larceny  of  a  horse,  and  at  the  time  of  his  ar- 
rest the  animal  was  found  in  his  pcsspiision, 
and  the  defendant,  upon  his  trial,  allowed  that 
he  took  the  horse  up  in  pursuance  of  an  order 
from  one  K.,  who  he  supposed  had  a  right  to 
the  possession  of  the  animal,  and  tiiat  he  (S.) 
had  never  claimed  the  animal  as  his  own,  but 
had  at  all  times  disclaimed  ownership  and  rep- 
resented that  the  animal  belonged  to  K.,  and 
that  he  had  kept  and  used  the  animal  in  an 
open  and  notorious  manner,  and  there  is  no  con- 
flict in  any  of  the  material  facts  proven,  the 
defendant  is  entitled  to  bis  acquittal,  and  a  ver- 
dict against  him  should  be  set  aside,  and  a  new 
trial  granted. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Larceny,  8$  1-45.] 

_  2.  \Vhere  all  the  evidence  in  the  case  is  con- 
sistent with  defendant's  innocence,  and  all  the 
circumstances  shown  in  the  case  are  explained 
on  that  theory  and  appear  reasonable,  the  de- 
fendant should  be  acquitted. 

3.  The  admission  in  evidence  of  papers  irrel- 
evant to  the  record  for  the  sole  purpose  of  cre- 
ating a  standard  of  comparison  of  handwriting 
should  not  be  allowed  ex<'ept  in  cases  wliere  the 
papers  are  conceded  to  be  genuine,  or  are  such 
as  the  opposing  party  Is  estopped  to  deny,  or 
fall  within  some  equally  well  recognized  excep- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  8  802.] 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham 
County;   .Tames  M.  Stevens,  Judge. 

Emery  Seymour  was  convicted  of  grand 
larceny,  and  appeals.     Reversed. 


Hawley,  Puckett  &  Hawley  and  J.  D. 
MiUsaps,  for  api^cllant.  John  A.  Bagley, 
Atty.  Gen.,  D,  Worth  Clark,  and  O.  P.  Soule, 
for  the  State. 

AILSHIB,  J.  The  defendant  in  this  case 
was  Informed  against  by  the  prosecuting  at- 
torney In  and  for  Fremont  county,  and  char- 
ged with  the  offense  of  grand  larceny,  com- 
mitted by  the  defendant  stealing  one  horae. 
A  change  of  venue  was  granted  to  the  de- 
fendant, and  the  trial  was  had  in  Bingham 
county  at  the  February,  1904,  term  of  the 
district  court  therein,  and  tbe  defendant 
was  convicted  and  sentenced  to  serve  a 
term  of  five  years  in  the  State  Penitentiary. 
He  moved  for  a  new  trial  and  the  motion 
was  denied,  and  be  thereupon  appealed  from 
the  Judgment  and  the  order  denying  his  mo- 
tion for  a  new  trial. 

The  principal  contention  urged  by  appel- 
lant in  this  court  is  that  tbe  evidence  was 
insufliclent  to  Justify  the  verdict  of  the  Jury, 
and  that  there  was  no  evidence  to  warrant 
the  same.  We  have  carefully  examined  all 
the  evidence  contained  in  the  transcript,  and 
shall  recite  the  material  facts  testified  to  by 
each  witness  in  the  case. 

The  prosecuting  witness,  George  B.  Uttle, 
was  culled  and  examined  on  the  part  of  the 
state,  and  testified  that  he  was  the  owner  of 
the  horse  in  question;  that  be  had  owned 
him  for  several  years,  and  bad  never  sold 
him  or  otherwise  disposed  of  him,  and  never 
authorized  any  one  to  take  him;  and  that 
he  was  running  on  the  range  near  his  place 
of  residence  in  the  month  of  June,  1903: 

Samuel  Harrop  was  next  called,  and  tes- 
tified that  he  was  sheriff  of  Fremont  coOnty 
at  tbe  time  of  defendant's  arrest,  and,  as 
such  sheriff,  arrested  defendant  on  the 
charge  of  larceny  of  this  animal;  that  tbe 
arrest  was  made  by  him  at  St.  Anthony  on 
the  15th  or  16th  day  of  July,  1903;  that  he 
took  the  horse  from  the  possession  of  the 
defendant  at  that  time.  He  also  testified 
that  he  had  previously  seen  the  defendant 
riding  the  horse  about  tbe  city  of  St.  An- 
thony, and  especially  on  the  4th  day  of 
July,  1903,  when  there  was  a  large  number 
of  people  in  St.  Anthony,  he  saw  tbe  defend- 
ant riding  the  horse  about  tbe  city,  and  over 
tbe  grounds  where  tbe  celebration  was  being 
held;  that  he  talked  with  the  defendant  on 
that  day  alK>ut  tbe  horse  being  a  nice'  little 
horse,  and  discussed  the  brand  with  him; 
said  the  defendant  told  him  the  horse  had 
the  three-bar  brand  on  him,  and  says  he 
might  have  talked  some  with  the  defendant 
about  buying  the  horse;  that  he  was  want- 
ing to  buy  a  horse  at  that  time.  The  sher- 
iff also  testified  that,  at  tbe  time  be  arrested 
the  defendant  and  took  tbe  horse,  defendant 
told  him  that  a  fellow  had  written  him,  and 
asked  him  to  take  up  a  brown  horse  for  him, 
and  he  bad  done  so,  and  that  this  was  tbe 
horse  be  bad  taken  up. 

Ferry  Little,  a  son  of  the  prosecoting  wit- 
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ness,  testified  that  he  was  acquainted  with 
the  horse  taken  from  the  defendant;  that 
he  belonged  to  his  father,  George  Little; 
and  that  the  horse  was  on  the  range  in  the 
early  part  of  June.  Further  testifying,  he 
said:  "I  saw  him  [the  defendant]  about  the 
13th  of  July,  1903,  at  St.  Anthony,  and  I  ask- 
ed him  if  he  had  seen  a  little  brown  horse, 
branded  three  bars  on  the  left  shoulder,  dur- 
ing his  rides;  and  be  said  no,  he  hadn't  no- 
ticed him,  and  described  some  other  horses 
that  the  horse  was  running  with,  and  be 
said  he  bad  seen  those,  and  bad  them  in  a 
corral,  and  turned  them  out,  I  tieUeve,  with 
the  exception  of  one  brown  horse.  This 
horse  1  speak  of  was  a  brown  horse — had 
one  ear  lopped.  I  bellere  Mr.  Seymour  spoke 
of  keeping  this  horse  in  the  bam  and  fixing 
his  ear.  He  said,  if  be  should  see  the  horse 
I  was  inquiring  about,  he  would  either  send 
the  horse  to  me,  or  let  me  know  about  it.  I 
told  him  of  the  three-bar  brand  on  the 
horse."  The  witness  further  testified  that 
the  tbree-bar  brand  was  a  plain  brand,  and 
could  readily  be  seen,  and  that  that  brand 
was  on  tliis  particular  horse;  that  after  the 
arrest  of  the  defendant  the  witness  went  to 
the  county  stables  in  St.  Anthony  and  got 
the  horse,  and  found  his  foretop  reached  and 
his  tall  trimmed,  and  that  be  had  two  shoes 
on  bis  front  feet;  that  he  had  no  shoes  on 
bim  when  be  was  turned  out  on  the  range. 
On  cross-examination  the  witness  said:  "I 
didn't  mention  the  lazy  JH  brand  on  the 
horse.  I  didn't  know  the  brand  was  on  the 
horse  at  that  time.  The  first  time  I  noticed 
it  was  when  I  saw  the  horse  In  the  county 
stable.  Have  known  the  horse  four  or  five 
years."  Witness  further  testified  that  the 
country  was  open  and  unfenced  for  15  or 
20  miles  around  the  place  where  bis  father 
lived,  and  that  the  horse  could  have  gotten 
out  in  almost  any  direction. 

Ed.  S.  Little  testified  that  he  "saw  the 
defendant  in  St.  Anthony  after  he  was  ar- 
rested. Saw  him  at  the  county  bam  in  St. 
Anthony.  He  called  me  down  and  said  he 
wanted  to  have  a  talk  with  me.  Said  he 
would  like  to  fix  this  matter  up,  and  didn't 
want  any  trouble  over  it;  and  I  said  the 
horse  didn't  belong  to  me,  but  belonged  to 
my  father,  and  be  would  have  to  fix  it  up 
with  him;  and  he  said  Ferry  had  inquired 
for  the  horse,  and  it  looked  like  he  had  told 
Ferry  a  damned  lie  about  the  horse,  I)ecau8e 
he  didn't  notice  the  brand  on  him — the  three 
bars  on  the  shoulder;  that  is,  Seymour 
didn't  notice  the  brand."  On  cross-exam- 
ination the  witness  said  this  conversation 
took  place  immediately  after  the  defendant's 
arrest.  On  redirect  examination  the  witness 
said:  "I  am  referring  to  the  little  brown 
uorse  branded  three  bars  on  the  left  shoulder, 
and  a  very  dim  lazy  JH  on  the  left  thigh; 
it  being  the  horse  in  question  in  this  case." 

The  foregoing  constitutes  all  the  evidence 
on  the  part  of  the  state,  with  the  possible 
exception   of   some   minor   and   Immaterial 


matters.  After  the  state  rested,  the  defend- 
ant, Emery  Seymour,  went  on  the  stand, 
and  testified  that  he  was  acquainted  wltb 
the  horse  in  question,  and  that  the  horse 
was  branded  JH  on  the  left  thigh,  and  three 
liars  on  the  left  shoulder,  and  that  he  liud 
known  him  for  six  or  seven  years;  that  tiis 
brother  owned  the  horse  when  he  first  knew 
him,  and  traded  bim  to  Arch  Kimball.  Con- 
tinuing, be  says:  "I  had  the  horse  in  my  pos- 
session about  the  15tfa  or  16tb  of  July,  1003. 
I  received  an  order  for  the  horse  from  Bob 
Birch  to  get  bim  at  the  Seymour  Rancli, 
three  miles  north  of  DrJggs,  Teton  Basin. 
Birch  was  riding  for  me  at  the  time,  and  on 
that  particular  day  be  was  herding  horses 
that  be  had  gathered."  The  witness  then 
testified  that  after  receiving  the  order  be 
bad  started  to  St.  Anthony  with  some  horses, 
and  after  crossing  the  Teton  river  he  came 
across  this  particular  horse  for  which  he 
had  received  the  order,  and  tliat  be  threw 
him  In  the  bunch  and  took  him  on  to  St 
Anthony;  that  be  found  him  about  three 
miles  from  Geo.  Little's  place,  and  across 
the  Teton  river  from  the  Little  place;  that 
he  was  with  other  horses;  that  they  corraled 
the  horses  and  took  this  particular  horse  out 
of  the  bunch;  that  he  kept  the  horse  up  for 
some  time  after  taking  him  to  St  Anthony, 
and  used  bim  as  a  hack  horse  to  ride  around 
town  and  drive  up  the  cattle,  and  later  turn- 
ed bim  in  tbe  pasture  near  town,  along  one 
side  of  which  ran  the  public  highway.  Con- 
tinuing, he  says:  "I  rode  him  around  town, 
what  riding  I  bad  to  do  around  town.  Drove 
cows  to  pasture,  rode  him  on  tbe  4tb  of 
July,  and  kept  bim  to  drive  the  cows  to  the 
pasture  with;  kept  bim  up  for  a  saddle 
horse.  Birch  worked  for  me  perhaps  six 
weeks.  Birch  trimmed  bis  tail  and  cut  liis 
foretop  one  day  while  I  was  away.  I  bad 
him  shod.  Tbe  streets  are  verj  hard  here. 
He  bad  l>een  running  out,  and  was  a  little 
sore-footed,  I  didn't  think  Kimball  would 
want  the  horses  ridden  without  it."  Here 
tbe  witness  produced  tbe  order  which  be 
bad  received  through  Birch  from  Kimball, 
and  the  same  was  Identified  and  marked, 
"Defendant's  Exhibit  1,"  and  is  as  follows: 
"Victor,  June  27,  1903.  Trapper— Dear  Sir: 
Will  you  git  up  the  little  brown  horse  fore 
me  and  take  care  of  it,  the  one  branded  X 
on  thi.  I  think  be  is  running  down  around 
the  boys  somewhere.  Your  friend,  Archie 
R.  Kimball."  Speaking  of  this  order,  tbe 
witness  said:  "This  is  tbe  order  Birch  gave 
me  from  Kimball  to  get  tbe  horse.  It  is  the 
same  order,  and  I  recognize  it  as  such;  rec- 
ognize the  handwriting.  It  is  Arch  Kim- 
ball's handwriting — the  same  Arch  Kimball 
tliat  formerly  owned  the  horse,  and  to  whom 
my  brother  traded  it  I  didn't  know  of 
Kimball  ever  having  sold  or  traded  tbe 
horse.  I  am  usually  known  by  the  name  of 
Trapper.  In  accordance  with  this  order,  I 
took  the  horse  into  my  possession  to  hold 
for  Kimball.    I  had  a  conversation  with  the 
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sheriff,  Samuel  Harrop,  In  St.  Anthony,  on 
the  4th  of  Jnly,  In  regard  to  this  horse.  It 
took  place  on  the  ball  grounds,  right  close  to 
the  back  stop.  There  was  probably  four  or 
Ave  hundred  people  around  there.  He  spoke 
about  the  horse  being  a  very  pretty  little 
horse,  and  spoke  about  buying  hiin,  and 
asked  me  If  I  would  sell  him;  and  I  told 
him  that  I  had  no  right  to  sell  the  horse; 
that  it  didn't  belong  to  me.  I  don't  remem- 
ber anything  being  said  aboat  the  brand  In 
that  conversation.  K  there  was,  I  didn't  un- 
derstand It."  The  defendant  further  testi- 
fied that  be  supposed  the  horse  belonged  to 
Kimball,  and  that  be  had  taken  him  up  on 
Kimball's  order,  and  that  he  had  written  to 
Kimball's  brother,  and  told  him  the  first  time 
he  saw  him  to  tell  him  that  he  had  taken 
up  the  horse.  Saya  that  he  remembers  the 
conversation  with  Little,  In  which  be  asked 
him  about  the  horse,  but  that  he  had  never 
noticed  any  brand  on  this  horse,  except  the 
lazy  JH,  and  that  his  recollection  is  that  Lit- 
tle asked  about  a  Uttle  black  horse;  that  he 
(the  defendant)  owned  several  hundred  head 
of  horses,  and,  believing  that  this  horse  be- 
longed to  Kimball,  he  never  thought  of  Lit- 
tle referring  to  this  animal.  He  then  refers 
to  some  of  the  conversations  about  which 
the  witnesses  for  the  state  had  testified, 
none  of  which  seem  to  contain  any  material 
facts.  He  further  testifies  that  he  never 
saw  Kimball  after  receiving  the  order  for 
the  horse  until  the  day  he  was  arrested, 
when  Kimball  came  to  St.  Anthony,  and  de- 
fendant saw  him  about  the  time  he  was  ar- 
rested. 

Archie  R.  Kimball  was  next  called,  and 
testified,  on  the  part  of  defendant,  that  be 
resided  at  Victor,  Bingham  county,  and  had 
lived  there  nine  years,  and  was  a  farmer, 
and  engaged  in  the  cattle  business,  and  that 
Jhe  was  at  one  time  the  owner  of  the  horse 
which  had  been  taken  from  the  defendant, 
and  that  he  had  purchased  the  horse  from 
Ed.  Seymour,  a  brother  of  the  defendant,  in 
the  fall  of  1896,  and  some  two  years  after 
ward  sold  htm  to  one  Harkness;  that  he 
had  received  a  letter  from  his  brother-in-law. 
Jack  Bdmiston,  requesting  him  to  take  up 
this  particular  horse,  stating  that  he  (Bld- 
miston)  was  the  owner  of  the  horse,  and  that 
the  horse  had  gotten  away  from  him  some- 
where in  the  Teton  Basin,  and  that  after  re- 
ceiving this  letter  from  Edmlston  he  was 
riding  one  day  on  the  range,  looking  for 
horses,  and  passed  Seymour's  place,  and  stop- 
ped and  inquired  for  Seymour,  and  found 
that  he  was  not  at  home,  but  met  Birch  at 
the  place,  who  was  then  working  for  Sey- 
mour, and  he  went  Into  the  house  and  wrote 
the  order,  defendant's  Exhibit  I,  and  left  it 
with  Birch,  and  requested  him  to  deliver  it 
to  Seymour  when  be  returned  home;  that 
Seymour  was  frequently  called  "Trapper," 
and  that  that  was  the  reason  why  he  ad- 
dressed him  as  he  did.  Kimball  Identified 
the  handwriting  of  defendant's  Exhibit  1, 


and  testified  to  writing  the  order,  and  that 
he  didn't  see  Seymour  from  that  time  until 
the  day  of  his  arrest,  and  had  no  communi- 
cation with  him  in  the  meantime.  The  letter 
from  Edmlston  to  Kimball  was  Identified  by 
the  witness,  marked  "Defendant's  Exhibit 
2,"  and  introduced  in  evidence,  and  Is  as  fol- 
lows: "Wilson,  Wyo.,  June  3rd,  1903.  Dear 
Brother  Arch:  Will  you  git  that  little  brown 
horse  that  you  oned  fore  me.  I  brot  it  down 
to  the  north  end  of  the  Basin  and  he  got 
away  from  me  as  soon  as  I  got  home  with 
him.  From  your  brother.  Jack  Edmlston." 
Witness  testified  that  the  exhibit  was  receiv- 
ed by  him  through  the  mall,  and  was  In  the 
same  condition  that  it  was  In  when  he  re- 
ceived It. 

R.  A.  Birch,  the  next  witness  for  the  de- 
fendant, testified  to  being  at  Seymour's  place 
In  June,  1903,  at  work  for  Seymour,  when 
Kimball  came  to  the  place,  and  bad  a  talk 
with  him  about  Seymour's  whereabouts,  and 
Inquired  concerning  this  particular  horse, 
and  wanted  Seymour  to  take  him  up  If  he 
found  him,  and  finally  went  into  the  house 
and  wrote  the  order  (defendant's  Exhibit  1), 
which  he  left  with  Birch,  to  be  given  to  Sey- 
mour, and  that  he  delivered  the  order  to  the 
defendant  when  he  returned  home;  that 
thereafter,  and  In  the  latter  part  of  June,  the 
witness  and  defendant  were  riding  In  the 
Teton  Basin,  and  found  this  horse,  and  took 
him  up,  and  brought  him  to  St.  Anthony 
with  their  other  horses;  that  he  was  kept  in 
the  town  of  St  Anthony  for  some  time,  and 
then  in  the  pasture  close  by,  and  that  they 
rode  him  and  used  him  about  town;  and  that 
Seymour  never  claimed  to  own  the  horse,  and 
had  all  the  time  represented  that  he  belonged 
to  Kimball.  He  also  said  that  he  roached 
the  horse's  foretop  and  clipped  his  tall,  as 
he  was  In  the  liablt  of  doing  with  other 
horses. 

William  Jerrard,  a  farmer  living  near 
Chester,  In  Fremont  county,  testified  to  be- 
ing present  in  St.  Anthony  on  the  day  of  de- 
fendant's arrest,  and  bearing  the  conversa- 
tion between  Ferry  Little  and  the  defend- 
ant, and  that  Little  asked  the  defendant  if 
he  had  seen  a  little  black  horse  running  with 
a  brown-eared  horse  on  the  range,  and  that 
the  defendant  told  him  he  had  not,  and  then 
related  a  general  conversation  which  took 
place  between  the  parties  concerning  the 
horse  which  Little  was  inquiring  about. 

Charles  Coxsen,  a  livery  man  at  St.  An- 
thony, testified  that  he  had  seen  the  defend- 
ant with  this  horse  several  times  about  town, 
and  that  he  had  examhied  the  horse,  and 
talked  to  the  defendant  about  buying  the 
horse  from  him;  that  the  defendant  declin- 
ed to  sell  him,  and  stated  to  him  that  he  was 
not  the  owner  of  the  horse,  and  had  no  right 
to  sell  him,  but  that  he  belonged  to  Kimball. 

R.  A.  Osbom,  a  rancher  residing  at  St. 
Anthony,  testified  to  seeing  Seymour  with 
the  horse  several  times,  and  seeing  him  rid- 
ing It,  and  to  having  tried  to  buy  the  horse 
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from  Seymour,  and  that  the  defendant  de- 
clined to  do  80,  and  stated  that  the  horse  did 
not  belong  to  him,  but  belonged  to  Kimball. 

Alonzo  Daw,  a  rancher  living  near  St 
Anthony,  testified  to  substantially  the  same 
as  Coxseu  and  Osborn — that  the  defendant 
had  stated  to  him  the  horse  didn't  belong  to 
him,  but  belonged  to  Arch  Kimball. 

The  foregoing  constitutes  the  material 
facts  produced  by  the  defendant  In  his  de- 
fense. The  state  thereupon  produced  one  EI 
D.  Jones  as  a  witness  on  rebuttal,  the  sub- 
stance of  whose  testimony  was  that  he  was 
acquainted  with  John  Kdmiston,  and  that 
he  bad  seen  blm  write  his  name;  that  be 
had  a  bill  of  sale  for  an  antmal  which  Ed- 
miston  had  sold  to  the  Victor  Mercantile 
Company  on  July  7,  1903.  After  identifying 
the  signature  as  being  that  of  Edmlston,  the 
state  ottered  the  document  (being  plaintllTs 
Kxhibit  A)  In  evidence  as  an  exemplar,  for 
the  purpose  of  enabling  the  jury  to  compare 
the  signature  of  Edmiston  as  contained  on 
defendant's  Exhibit  2,  with  Edmiston's  sig- 
nature, as  contained  on  this  exemplar,  plain- 
tiff's Exhibit  A.  The  defendant  objected  to 
the  Introduction  of  this  exhibit,  and  the  ob- 
jection was  overruled  by  the  court,  and  the 
exhibit  was  introduced  and  was  admitted  In 
evidence,  and  allowed  to  go  to  the  Jury  for 
the  purpose  of  comparison  of  handwriting. 

It  will  be  seen  from  the  foregoing  testi- 
mony, as  given  by  the  witnesses,  that  the 
only  incriminating  fact  of  any  consequence 
produced  by  the  state  against  the  defendant 
was  that  the  animal  was  found  in  his  posscs- 
Blon.  and  that  It  was  the  property  of  the 
prosecuting  witness.  Little,  and  not  the  prop- 
erty of  the  defendant.  It  will  also  be  ob- 
served that  the  defendant  never  at  any  time 
is  shown  to  have  claimed  the  property  as  his 
own,  or  to  having  any  right  to  the  property, 
other  than  under  and  by  authority  of  this 
order  received  from  Arch  Kimball.  There  is 
absolutely  no  conflict  of  evidence  In  this  case 
upon  any  of  the  material  issues.  The  de- 
fendant admits  having  irassession  of  the 
proi)ert.v,  and  that  it  was  not  his  own.  He 
shows  that  he  took  the  property  In  good 
faith,  or  apparently  so,  at  least,  and  under 
and  by  authority  of  an  order  from  one  whom 
he  supposed  to  be  the  owner  of  the  property; 
that,  when  approached  by  persons  who  want- 
ed to  buy  the  horse,  he  told  them  that  he 
was  not  the  owner  of  the  horse,  and  had  no 
right  to  sell  him,  and  that  the  horse  belonged 
to  Kimball.  A  careful  examination  of  this 
record  convinces  us  that  the  defendant  must 
have  been  convicted  upon  the  strength  of 
plaintiff's  Exhibit  A,  and  on  the  theory  that 
the  signature  to  this  exhibit  is  not  the  same 
as  the  signature  to  defendant's  Exhibit  2, 
which  Kimball  claims  to  have  received 
through  the  mail  from  Edmiston.  The  two 
signatures  may  or  may  not  have  been  writ- 
ten by  the  same  person,  but,  whether  they 
were  or  not,  that  fact  cannot  be  material  in 
establishing  the  guilt  of  the  defendant.    That 


would  have  become  a  proper  subject  of  In- 
quiry, had  they  been  trying  Kimball  for  the 
larceny  of  this  animal,  and  he  had  produced 
the  letter  (defendant's  Exhibit  2)  as  a  Justi- 
fication for  the  taking;  but  upon  this  trial 
of  Seymour  such  evidence  was  ImmatMiai, 
unless  the  state  could  show  defendant's 
knowledge  of  the  existence  and  fictitious 
character  of  the  letter. 

In  this  court  some  Importance  has  been 
attached  to  the  fact  that  Kimball  at  one 
place  in  his  testimony  said  be  received  the 
letter  (defendant's  Exhibit  2)  about  the  3d 
or  4th  of  July,  which  was  after  the  date  of 
defendant's  taking  the  horse.  The  letter 
bears  date  "June  3rd,"  and  at  another  place 
In  the  witness'  testimony  he  states  that  he 
received  the  letter  soon  after  it  was  writ- 
ten. There  Is  no  evidence  as  to  when  It 
was  written,  except  the  date  it  bears. 
Again,  It  appears  that  the  witness  wrote  the 
order  (defendant's  Exhibit  1)  after  receiving 
the  letter  of  June  3d,  and  it  is  undisputed 
that  the  order  was  delivered  in  June.  It 
is  therefore  clear  to  my  mind  that  the  mat- 
ter of  this  date  is  a  mistake,  either  in  mak- 
ing up  the  record,  or  in  the  witness  giving 
the  name  of  the  month.  At  any  rate.  It 
does  not  appear  from  the  record  that  any 
Importance  was  placed  ou  this  date  in  the 
trial  court,  as  the  witness'  attention  does  not 
appear  to  have  been  called  to  this  fact  by 
cross-examination  or  otherwise.  It  could 
make  no  difference,  however,  to  the  defend- 
ant, whether  Kimball  had  received  Instruc- 
tions from  any  one  to  take  up  this  horse, 
or  not.  If  he  represented  to  the  defendant 
that  he  had  a  right  to  the  possession  of  the 
animal,  and  instructed  and  ordered  the  de- 
fendant to  take  blm  up,  and  the  defendant 
did  80  In  good  faith,  and  never  assumed  to 
own  the  horse  himself.  These  facts  were 
sufficient  to  establish  a  want  of  criminal  in- 
tent on  the  part  of  the  defendant  in  the  tak- 
ing, and  would  therefore  make  his  acts  fall 
short  of  larceny.  The  defendant's  explana- 
tion of  bis  possession  was  reasonable  and 
fair,  and  amply  corroborated,  and  uncontra- 
dicted in  every  respect,  and  shotUd  not  have 
been  disregarded.  The  undisputed  evidence 
In  this  case  is  not  only  entirely  consistent 
with  defendant's  Innocence,  but  inconsistent 
with  his  guilt;  and.  If  the  settled  rules  of 
law  uniformly  recognized  in  the  trial  of 
criminal  cases  are  to  be  applied  In  this  case, 
it  becomes  our  duty  to  so  declare,  and  grant 
the  defendant  a  new  trial.  In  State  v.  Nes- 
bit,  4  Idaho,  548,  43  Pac.  69,  this  court, 
speaking  through  Mr.  Justice  Sullivan,  said: 
"Conceding  that  there  Is  circumstantial  evi- 
dence against  defendant  tending  to  establish 
his  guilt,  those  circumstances  can  be  and 
are  as  reasonably  explained  on  other  hy- 
potheses than  that  of  defendant's  guilt,  or  as 
perfectly  consistent  with  defendant's  Inno- 
cence, and  for  that  reason  a  new  trial  should 
have  been  granted."  To  the  same  effect, 
see  State  t.  Mason,  4  Idaho,  543.  43  Paa  63; 
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State  T.  Cmmp,  5  Idaho,  166,  47  Pac.  814; 
State  V.  Seymour,  7  Idaho,  257,  61  Pac.  1033; 
State  T.  Marquardsen,  7  Idaho,  352,  G2  Pac. 
1034;  State  v.  Seymour,  7  Idaho,  548,  63  Pac. 
103C. 

There  Is  only  one  other  agsignment  of  error 
which  requires  our  consideration,  and  that  la 
as  to  the  admissibility  of  plalntUT'a  Exhibit 
A,  which  was  admitted  in  evidence  for  the 
purpose  of  comparison  of  handwriting.  On 
this  question  counsel  for  the  respective  parties 
have  famished  ns  exhaustive  brieCs,  contain- 
ing a  great  array  of  authorities.  The  same 
question  has  been  considered  by  tUs  court 
once  before,  ■  and  was  there  resolved  against 
the  contraitlon  now  made  by  the  state.  In  Bane 
v.  Gwlim,  7  Idaho,  439,  63  I^c.  684,  this  court 
said  :  "In  this  state,  in  an  action  involving  the 
genuineness  of  a  Blgnature,only  such  papers  as 
are  admitted  hi  evidence  In  the  case  for  other 
purposes,  and  such  as  are  admitted  to  be  genu- 
ine, should,  except  In  very  exceptional  cases,  be 
admitted  for  the  purpose  of  comparison."  It 
can  at  once- be  seen  that  this  case  mnst  either 
be  reversed  on  accoxmt  of  the  error  committed 
In  the  admission  of  the  state's  Exhibit  A,  or 
the  case  of  Bane  v.  Gwinn  mnst  be  overruled. 
After  an  examination  of  the  various  authori- 
ties on  this  subject,  we  an  not  inclined  to  de- 
part in  any  material  respect  from  the  rule  as 
announced  In  Bane  v.  Gwinn.  It  seems  to  us 
that  the  correct  rule  wlilch  should  prevail  in 
this  state,  where  we  liave  no  statute  covering 
the  admission  of  such  evidence,  is  stated  by 
Mr.  Greeulenf  at  section  581,  vol.  1,  of  his 
work  on  E\ldence  (15th  Ed.),  w^here  he  says: 
"But  with  respect  to  the  admission  of  papers 
Irrelevant  to  the  record,  for  the  sole  purpose 
of  creating  a  standard  of  comparison  of  hand- 
writing, the  American  decisions  are  far  from 
being  uniform.  If  it  were  possible  to  extract 
from  the  conflicting  judgments  a  rule  which 
would  And  support  from  the  majority  of  them, 
iperhaps  it  would  be  found  not  to  extend  be- 
yond this;  that  such  papers  can  be  offered 
in  evidence  to  the  jury  only  when  no  collat- 
eral issue  can  be  raised  concerning  them, 
which  is  only  where  the  papers  are  either  con- 
ceded to  be  genuine,  or  are  such  as  the  other 
party  is  estopped  to  deny,  or  are  papers  be- 
longing to  the  witness,  who  was  himself 
previously  acquainted  with  the  party's  hand- 
writing, and  who  exhibits  them  in  confirma- 
tion and  explanation  of  his  own  testimony." 
To  the  some  effect  see  15  A.  &  E.  Ency.  of 
Law  (2d  Ed.)  2C8,  notes,  and  authorities  cited. 

We  therefore  conclude  that  the  trial  court 
committed  error  in  the  admission  of  plaintiff's 
Exhibit  A.  It  should  be  further  observed  lu 
this  connection  that  the  genuineness  of  the 
signature  of  tliis  witness  was  not  admitted  by 
the  defendant,  and,  indeed,  It  does  not  appear 
that  either  he  or  any  of  his  witnesses  were 
familiar  with  the  handwriting  of  the  man  Ed- 
mlston,  and  he  was  therefore  not  in  a  posi- 
tion to  know  anything  as  to  the  genuineness 
of  the  signature;  and,  as  we  have  before  ob- 
served, it  was  a  matter  entirely  immaterial 


to  the  issues  In  the  case,  and  so  foreign  and 
collateral  to  the  real  issue  that  It  should  have 
been  excluded  for  that  reason  alone. 

The  judgment  will  be  reversed,  and  a  new 
trial  granted. 

STOCKSLAGER,  O.  J.  (concurring).  I 
have  read  the  evidence  In  this  case,  and  care- 
fully considered  the  briefs  of  counsel,  togeth- 
er with  all  the  facts  disclosed  by  the  record, 
with  a  view  of  sustaining  the  Judgment,  If  it 
could  be  done  under  the  well-established  rules 
governing  the  trial  of  cases  of  this  character. 
In  my  view  of  the  case,  the  record  falls  to 
show  any  circumstance — any  fact  or  condi- 
tion— that  warranted  a  conviction  of  the  de- 
fendant on  the  charge  of  the  larceny  of  the 
hwse  in  question.  The  fact  that  he  repeated- 
ly disclaimed  ownership  of  the  horse,  and 
gave  the  name  of  the  owner,  as  he  under- 
stood it,  and  the  additional  fact  that  he  did 
not  in  any  way  try  to  conceal  his  possession 
i  of  the  horse,  but,  to  the  contrary,  rode  him 
on  the  streets  of  St  Anthony  at  a  time  when 
an  unusual  number  of  people  were  In  the 
town,  and  the  further  fact  that  he  did  not 
give  the  name  of  an  unknown  person  or 
stranger  as  the  real  owner  of  the  horse,  are 
all  circumstances  going  to  show  that  he  was 
in  Innocent  possession  of  the  animal.  It  will 
not  do  to  say  that  all  the  parties  who  testified 
on  behalf  of  defendant  were  In  collusion  to 
steal  a  horse,  defendant  being  the  beneficiary. 
Parties  charged  with  crime  of  any  kind  have 
the  benefit  of  a  presumption  of  innocence  until 
the  contrary  is  shown.  While  I  am  always 
in  favor  of  enforcing  the  criminal  laws  of  the 
state,  and  very  much  disinclined  to  disturb 
the  verdict  of  a  Jury,  and  the  action  of  the 
trial  court  in  refusing  to  grant  a  new  trial, 
yet  I  cannot  find  sufficient  evidence  in  the 
record  to  warrant  a  conviction  of  the  defend- 
ant on  this  charge. 

SULLIVAN,  J.  (dissenting).  I  cannot  con- 
cur In  the  conclusion  reached  by  my  asso- 
ciates. And  although  Mr.  Justice  AILSIIIE, 
In  the  opinion  of  the  majority  of  this  court, 
has  Bet  forth  much  of  the  evidence  in  said 
case,  I  shall  of  necessity  have  to  quote  con- 
siderable of  the  evidence  literally,  as  it  ap- 
pears In  the  transcript.  In  order  to  show  the 
inconsistency  of  the  defendant's  defense  and 
the  conflict  In  the  evidence: 

Samuel  Harrop,  sheriff,  testified  that  he 
was  acquainted  with  the  defendant,  and 
with  the  horse  In  question.  "•  *  •  He  Is 
a  little  brown  horse,  branded  with  three  bars 
on  the  left  shoulder,  and  also  JH  on  the  left 
thigh.  •  *  •  I  saw  the  defendant  riding 
the  horse  on  the  4th  day  of  July  in  St  An- 
thony, Fremont  county,  Idaho,  and  bad  a 
conversation  with  him.  I  talked  with  the 
defendant  about  the  horse,  and  about  his  be- 
ing a  nice  little  horse,  and  asked  him  if  the 
brand  on  the  left  shoulder  was  three  bars- 
and  be  said  It  was.    *    •    •" 

Ferry  Little  testified:  <••    •    •    i  saw  the 
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defendant  during  the  month  of  July,  and 
talked  with  blin  about  the  horse.  I  saw  him 
about  the  13th  of  July,  1903,  at  St.  An- 
thony. I  asked  him  if  he  had  seen  a  little 
brown  horse,  bi-anded  three  bars  on  the  left 
shoulder,  during  bis  rides,  and  he  said  he  had 
not  noticed  him.  *  *  •  And  he  said  if 
he  hnd  seen  the  horse  I  was  inquiring  for  he 
would  either  send  the  horse  to  me,  or  let  me 
know  about  it.  I  told  him  of  the  three-bar 
brand  on  the  horse.  Q.  Did  you  say  any- 
thing about  the  color  of  the  horse?  A.  Yes, 
sir.  Q.  What  did  yon  say?  A.  I  asked  him 
about  a  brown  horse — dark  brown.  The 
three  bar  brand  was  a  plain  brand,  and  could 
readily  be  seen.  The  other  was  quite  dim. 
The  horse  was  fat  in  June — fat  and  sleek; 
short  hair,  Just  shed  ofT.  Brands  are  more 
easily  seen  during  tliat  time  of  year.  Whea 
I  got  the  horse  from  the  county  stable  there 
was  a  change  in  him.  His  foretop  was 
reached,  and  his  tail  was  trimmed  out,  and 
be  had  two  shoes  on  his  front  feet  There 
was  no  shoes  on  him  when  we  turned  him 
out.  The  horse  was  turned  over  to  me  by 
the  sheriff,  Mr.  Harrop." 

Ed.  S.  Little  testified  he  was  acquainted 
with  the  defendant,  and  saw  him  in  St  An- 
thony shortly  after  he  was  arrested.  "•  *  • 
He  said  Ferry  had  inquired  for  the  horse, 
but  it  looked  like  he  had  told  Ferry  a  damn- 
ed lie  about  the  horse,  because  he  didn't  no- 
tice the  brand  on  him — ^the  three  bars  on  the 
shoulder;  that  is,  Seymour  had  not  noticed 
the  brand.    •    •    •" 

Cross-examination:  "This  conversation  was 
Just  after  Mr.  Seymour's  arrest,  and  before 
the  preliminary.  He  didn't  tell  me  In  that 
conversation  who  the  horse  belonged  to,  or 
how  he  came  to  have  It" 

Recroes-examlnation:  "Defendant  didn't 
say  at  that  time  that  Ferry  had  spoken  of 
It  as  a  black  horse,  and  didn't  mention  Kim- 
ball's name  in  the  conversation.  I  don't 
think  Kimball  was  in  town  at  that  time. 
Nothing  was  said  about  me  seeing  Kimball. 
I  swear  positively  to  that  Mr.  Kimball's 
name  was  not  mentioned." 

Emery  Seymour  testified  on  direct  exam- 
ination as  follows:  "•  •  •  Birch  trim- 
med his  tall  and  cut  his  foretop  one  day 
while  I  was  away,  like  he  did  the  rest  of 
the  saddle  horses.  I  had  him  shod.  •  •  • 
I  had  a  conversation  with  the  sheriff,  Sam 
Harrop,  in  St.  Anthony,  on  the  4th  of  July 
last  in  regard  to  this  horse.  •  •  *  I 
don't  remember  anything  being  said  about 
the  brand  in  the  conversation.  If  there  was, 
I  didn't  understand  it.  There  was  a  large 
crowd,  and  everybody  talking.  I  didn't  at 
that  time  know  anything  about  the  horse  be- 
ing branded  three  bars.  •  •  •  The  con- 
versation I  liad  with  Ferry  Little.  •  •  • 
I  met  Mr.  Little,  and  he  asked  me  If  I  knew 
anything  of  a  little  black  horse  that  was 
running  with  a  dock-eared  horse  that  run 
on  Badger  creek.  •  •  •  I  had  a  conver- 
sation with  Eld.  Little  at  the  county  bam  in 


St  Anthony  the  day  I  was  arrested.  As 
near  as  I  can  remember,  we  were  talking 
atMut  this  horse,  and  I  told  him  that  Arch 
Kimball  had  told  me  about  the  horse — that 
he  told  me  to  get  him  for  him — and  referred 
him  to  Arch  Kimball,  and  be  didn't  seem 
to  care  about  talking  to  me.  *  *  *  I 
didn't  say  to  him  that  I  told  Ferry  Little 
a  damned  lie,  or  words  to  that  efTect.  •  •  •" 
Oross-examinatlon:  "In  the  conversation 
with  Ferry  Little  at  St  Anthony,  Idaho,  he 
said  something  about  my  brother  owning  the 
horse,  and  I  told  him  my  brother  owned  a 
good  many  horses.  Don't  remember  wheth- 
er he  said  Kimball  once  owned  the  horse, 
or  not.  Don't  think  he  did.  He  spoke  about 
my  brother  owning  this  horse — this  little 
black  gelding.  *  *  *  I  got  the  horse  in 
question  about  the  latter  part  of  June.  Kim- 
ball lived  at  Victor  during  last  Jane,  12  or 
13  miles  from  the  range.  My  ranch  is  right 
north  of  Victor,  and  Ed.  Little's  place  is  a 
little  bit  north  of  my  ranch.  I  took  the  horse 
to  St  Anthony  because  he  told  us  to  gather 
this  horse,  or  get  him,  and  we  were  coming 
down  to  St  Anthony,  and  I  brought  him 
right  along.  I  wrote  to  Kimball  that  I  had 
the  horse.  Q.  Ever  notify  Kimball  that  you 
had  the  horse?  A.  I  wrote  him.  Q.  Did  you 
not  testify  at  the  preliminary  that  yon  did 
not  notify  him?  A.  I  don't  think  I  did.  Q. 
When  did  you  write  him?  A.  I  doo't  know. 
I  wrote  him  some  time  after  I  took  the  horse 
down.  I  remember  now  about  that.  I  wrote 
his  brother  at  Origgs;  told  him  to  tell  Arch 
that  I  got  the  horse  tor  him.  I  bad  the 
horse  at  St  Antliony  between  two  and  three 
weeks.  I  don't  think  I  told  any  of  the  Lit- 
tles anything  about  the  order.  I  had  the 
order  at  that  time,  but  didn't  mention  the 
fact  but  told  Ed.  Little  I  got  the  horse  for 
Kimball.  Kimball  came  down  the  very  day 
I  was  arrested — I  don't  think  it  was  an  hoar 
before — and  I  saw  him  about  the  middle  of 
the  street;  but  after  I  was  arrested  I  told 
him  Kimball  was  in  town,  and  be  could  go 
up  and  see  him.  ♦  •  •  Kimball  never 
told  me  in  any  other  way  than  through  the 
order  to  get  the  horse.  *  •  *  Q.  You  say 
Bob  Birch  trimmed  out  bis  mane  and  tail 
after  you  got  him  down  to  St.  Anthony? 
A.  He  trimmed  his  tail  out  and  clipped  his 
foretop  out  Q.  Yon  did  not  do  this?  A. 
No,  sir.  Q.  Did  you  not  testify  at  your 
preliminary  examination  that  you  did  do 
it?  A.  No,  sir.  Q.  I  will  ask  you  if  In  re- 
sponse— If  this  was  not  your  testimony? 
(Soule  reading  from  defendant's  deposition 
given  at  the  preliminary:)  'Q.  Is  not  the 
horse  in  question  a  very  dark  brown  or 
black?  A.  Nothing  black  about  him  at  all. 
Q.  Did  you  trim  the  foretop  and  tall  of  the 
horse  la  question?  A.  Yes,  sir.'  A.  It  was 
trimmed  off  while  I  had  him.  Q.  And  this 
is  your  testimony,  is  it  not,  Mr.  Seymour? 
A.  I  don't  know  whether  it  Is  or  not.  Q. 
I  will  show  it  to  yon.  Here  is  the  question. 
You  may  read  it  and  I  will  ask  you  if  this 
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Is  not  your  testimony — if  this  is  not  your 
signature  to  It?  A.  Tes;  tliat  is  my  signa- 
ture. Q.  Tliere  Is  tlie  question.  A.  I  don't 
know  why  I  should  testify  to  anything  of 
the  Icind  at  all.  Q.  You  did  testify  to  this, 
did  you  not?  A.  I  did.  I  guess.  Q.  Where 
did  you  do  this?  Where  did  you  trim  out 
his  mane  and  tail — his  foretop  and  tail?  A. 
It  don't  seem  to  me  that  I  trimmed  it  out 
at  all.  We  always  trim  our  saddle  horses' 
tails  out,  because  they  catch  In  the  quirt 
and  spurs.  They  was  unhandy.  Q.  I  will 
read  some  more:  'Did  you  trim  the  fM-etop 
and  tail  of  the  horse  in  question?  A.  Yes,  sir. 
Q.  When  did  you  do  this?  A.  Right  here  at 
home,  in  town,  on  or  about  the  2d  or  1st  of 
July.'  I  presume  it  was  trimmed  about  that 
time.  I  don't  remember  of  trimming  it  my- 
self. Q.  Is  not  that  your  testimony?  A. 
That's  what  I  testified  to  there.  I  don't  re- 
member of  trimming  the  horse's  tail  or  fore- 
top.  Have  trimmed  lots  of  colts  and  Uke 
as  that,  but,  as  near  as  I  can  remember,  Mr. 
Birch  done  them,  although  I  might  have  tes- 
tified that  I  did  at  the  preUmlnary.  •  •  • 
When  Kimball  came  to  town,  something  was 
said  about  the  horse.  He  went  down  to  the 
store,  and  when  I  saw  him  again  I  was  ar- 
rested, and  the  next  time  I  saw  him  the  sher- 
iff was  with  me.  I  think  that  was  the  first 
time  we  talked  about  the  horse.  He  was 
at  the  bouse  a  very  few  minutes.  I  couldn't 
say  positively  if  he  spoke  to  me  about  the 
horse  or  not.  I  know  that  he  knew  about  it. 
I  knew  where  Kimball  lived.  I  never  noti- 
fied him  in  regard  to  the  horse,  other  than 
through  his  brother.    •    *    •" 

Archie  R.  Kimball  testified  as  follows: 
"•  •  •  I  am  acquainted  with  one  Jack 
Edmlston.  He  Is  a  brother-in-law  of  mine. 
He  did  reside  at  Wilson,  eighteen  miles  east 
of  Victor,  in  the  state  of  Wyoming,  in  the 
Jackson  Hole  country.  About  the  3d  or  4th 
of  July  I  received  through  the  mail  a  letter 
from  by  brother-in-law.  Jack  Edmlston,  in 
reference  to  a  horse.  (Witness  handed  de- 
fendant's Exhibit  2.)  This  Is  the  letter  I 
received  from  Jack  Edmlston.  I  am  not  ac- 
quainted with  his  writing.  *  ♦  •  I  then 
went  back  and  wrote  this  order,  and  asked 
Mr.  Birch  to  hand  it  to  him.  (Witness  hand- 
ed defendant's  Exhibit  1.)  This  is  the  order 
I  wrote  on  that  occasion.  This  is  my  hand- 
writing, and  it  was  written  at  the  Seymour 
house,  and  it  was  the  one  that  I  gave  to  Mr. 
Birch.  I  did  not  at  any  time  after  that  re- 
ceive any  information  with  reference  to  the 
horse  I  was  writing  about,  or  that  the  or- 
der referred  to.  I  have  a  brother  in  that 
section  by  the  name  of  Kay  Kimball.  Q. 
You  may  state  whether  or  not  you  had  any 
communication  with  him  [Ray  Kimball,  wit- 
ness' brother]  on  the  subject?  A.  Not  on  the 
horse.  Never  mentioned  the  horse  to  me  at 
all.  Q.  Did  be  mention  receiving  any  news 
about  the  horse?    A.  No,  sir.    •    •    •" 

Archie  B.  Kimball  recalled:  "•  •  •  i 
have  not  talked  or  corresponded  with  him 


[Jack  Edmlston]  about  this  horse  since  he 
wrote  me  the  letter.  He  left,  and  I  never  had 
a  chance  to  write  him  that  I  found  the  horse 
referred  to.  Never  wrote  him  that  I  had  the 
horse,  or  that  I  told  Kimball  to  get  the  horse. 
I  told  Seymour.  Made  no  effort  to  tell  Ed- 
mlston as  to  what  I  had  done,  and  have  not 
since,  and  didn't  go  to  St  Anthony  to  find 
out  about  the  horse.  Made  no  effort  to  find 
out  whether  Seymour  had  the  horse  or  not, 
and  never  hunted  for  the  horse  any  longer. 
Didn't  care  whether  I  got  him  or  not.  I 
was  riding  looking  out  for  stock  after  I 
gave  the  order.  I  never  bothered  my  mind 
about  the  horse.  Never  inquired  whether 
Seymour  got  him.  Cared  nothing  about  It. 
I  came  to  St.  Anthony  the  day  of  the  hearing. 
I  met  Seymour  the  day  of  his  arrest,  before 
he  was  arrested,  and  talked  a  few  minutes 
with  him,  but  said  nothing  about  the  horse. 
Didn't  mention  it.    •    •    •" 

B.  A.  Birch,  cross-examination:  "•  *  • 
He  [meaning  Arch  Kimball]  did  not  say  any- 
thing about  this  horse  being  the  horse  be- 
longing to  some  fellow  by  the  name  of  JaL% 
Edmlston.  *  •  •  The  only  brand  I  saw 
on  the  horse  was  a  lazy  JH  on  the  left  thigh. 
I  didn't  look  for  any  other.  Never  saw  any 
other  brand  on  the  horse,  but  I  did  not  exam- 
ine the  horse  very  close.  I  am  not  acquaint- 
ed with  the  three-bar  brand.  I  am  not  ac- 
quainted with  the  little  horse.  The  horse 
was  In  the  bam  on  the  3d  of  July.  I  never 
saw  the  three-bar  brand  on  this  horse.  I 
rode  him  several  times,  and  bridled  and  sad- 
dled him  several  times.  What  particularly 
called  my  attention  to  the  JH  brand  was  by 
seeing  It.  The  horse  was  running  by  me 
when  I  noticed  the  brand.    •    •    *" 

In  addition  to  the  oral  evidence,  there  were 
four  exhibits.  One  is  dated  June  27,  1003, 
and  is  the  order  given  by  Kimball  to  the  de- 
fendant, requesting  him  to  take  up  and  care 
for  the  horse  in  controversy,  which  letter  is 
quoted  in  the  opinion  of  Mr.  Justice  AILSHIE. 
Exhibit  2  purports  to  be  a  letter  from  Jack 
Edmlston  to  Archie  Kimball,  and  is  also  quot- 
ed by  Mr.  Justice  AILSHIE.  Exhibit  A  was 
a  bill  of  sale  written  by  John  EMmiston  and 
Inti-oduced  as  an  exemplar.  Exhibit  4  was 
a  copy  of  Exhibit  1,  and  was  written  by  the 
witness  Kimball  during  his  examination  as  a 
witness  on  the  preUmlnary  examination. 

Seymour's  defense  was  that  he  had  taken 
possession  of  said  horse  on  the  request  of 
Kimball,  as  set  forth  In  said  Exhibit  1,  and 
Kimball  testified  that  he  wrote  said  Exhibit 
1  because  of  having  received  said  Exhibit 
2;  that  being  a  request  from  John  Edmlston 
to  said  Kimball  to  take  possession  of  said 
horse.  It  Is  contended  by  counsel  for  the 
state  that  both  of  said  exhibits  were  written 
by  said  Kimball,  and  were  written  after  the 
defendant  had  taken  possession  of  said  horse. 
The  above  testimony  shows  that  he  took 
possession  of  the  horse  on  about  the  29tU 
day  of  June.  1908.  He  found  him  on  the 
range,  a  short  distance   from   the  owner's 
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ranch.  Exhibit  A  was  shown  to  hare  been 
written  by  John  Edmlston,  and  was  Intro- 
duced as  an  exemplar;  and  I  thinlc  it  is 
clearly  evident  from  said  exemplar  and  the 
two  other  exhibits  that  Kimball  wrote  both 
Exhibits  1  and  2,  and  I  think  It  is  clear  that 
said  defense  of  the  defendant  was  clearly 
a  fabrication,  and  gotten  up  between  Kim- 
ball and  the  defendant,  and  that  the  Jury 
were  fully  Justified  In  eoming  to  that  con- 
clusion. Kimball  tostifled  that  "about  the 
8d  or  4th  of  July  I  received  through  the  mall 
a  letter  from  my  brother-in-law.  Jack  Ed- 
mlston, In  reference  td  the  horse."  Said 
letter  was  Exhibit  No.  2.  How  would  It  be 
po-sslble  for  Kimball  to  base  Exhibit  1,  which 
is  dated  June  27,  1003,  on  a  letter  not  received 
by  him  until  the  3d  or  4th  day  of  July,  1903? 
He  didn't  receive  the  BtUuiston  letter  until 
six  or  seven  days  after  Exhibit  1  was  receiv- 
ed, and  Seymour,  according  to  his  own  testi- 
mony, had  taken  possession  of  the  horse 
al)out  the  2f)th  of  June,  four  or  five  days  be- 
fore Kimball  had  received  the  Edmiston  let- 
ter. This  circumstance  is  enough  to  brand 
both  letters  as  a  put-up  Job,  and  the  Jury,  no 
doubt,  so  concluded.  And  agaiii,  the  sherWT 
testified  that  he  saw  the  defendant  riding 
said  horse  on  the  4th  day  of  July  In  St.  An- 
thony, and  had  a  conversation  wltli  him  In 
regard  to  the  horse,  and  asked  him  at  that 
time  If  the  brand  on  the  left  shoulder  was 
three  bars,  and  he  said  it  was.  That  state- 
ment Is  half  denied  by  the  defendant  when 
he  testified  that  he  didn't  remember  any- 
thing alK>ut  said  brand  being  mentioned  in 
the  conversation  with  the  sheriff,  and  that 
he  didn't  know  anything  about  the  horse  be- 
ing branded  three  bars  at  that  time.  It  is 
a  little  remarkable  that  an  experienced  horse- 
man, such  as  the  defendant  is  shown  to  be, 
would  not  notice  a  plain  three-bar  brand  on 
the  left  shoulder  of  an  animal  that  he  had 
ridden  a  number  of  times,  as  the  evidence 
shows  he  had  this  horse.  The  evidence 
shows  that  he  had  noticed  a  very  dim  lazy 
JH  brand  on  the  left  hip,  and,  as  mosrt 
horsemen  mount  a  horse  from  tlie  left  side, 
to  say  the  least  it  la  very  remarkable  that 
the  defendant  observed  the  very  dim  brand 
on  the  left  thigh,  and  had  not  seen  the  very 
plain  three-bar  brand  on  the  left  shoulder. 
Suffice  it  to  say,  the  sheriff  swears  positive- 
ly that  he  asked  the  defendant  If  the  brand 
on  the  left  shoulder  was  three  bars,  and  the 
defendant  said  it  was.  This  conversation  oc- 
curred on  the  4th  day  of  July.  Perry  Little 
testified  that  on  about  the  13tli  day  of  July, 
1903,  he  asked  the  defendant  if  he  had  seen 
a  little  brown  horse  branded  three  bars  on 
the  left  shoulder,  and  the  defendant  said  he 
had  not  noticed  him;  and  at  that  time  he 
had  this  horse  In  his  possession  in  his  pas- 
ture, some  few  miles  from  St.  Anthony.  Lit- 
tle swears  positively  that  he  told  the  de- 
fendant of  the  three-bar  brand  on  the  horse, 
and  re<iue8ted  him  to  send  the  horse  to  him, 
or  let  him  know  if  be  had  found  him.    Lit- 


tle also  described  the  horses  with  which  the 
brown  horse  was  running.  Defendant  de- 
nies that  Little  ever  asked  him  about  a  lit- 
tle brown  horse,  but  swears  he  asked  him 
aljout  a  little  black  horse.  Isn't  it  a  little 
remarkable  that  the  said  witness  Little  would 
ask  the  defendant  about  a  little  black  horse, 
when  his  father  bad  not  lost  a  little  black 
horse,  but  had  lost  a  little  brown  horse, 
branded  three  bars  on  the  left  shoulder? 
Could  It  be  possible  that  Little  was  inquir- 
ing about  a  horse  that  had  not  been  lost? 
He  knew  his  father  had  lost  a  little  brown 
horse  with  a  three-bar  brand  on  the  left 
shoulder,  and  that  was  the  horse  that  he 
was  inquiring  about.  Can  It  be  ijossible 
that  Little  requested  the  defendant  to  keep 
an  eye  out  for  a  horse  that  hadn't  been  lost? 
The  Jury  evidently  didn't  believe  the  defend- 
ant's st(»*y  about  Little  inquiring  for  a 
horse  different  from  that  which  his  father 
had  lost.  It  seems  to  me  that  one  who 
would  believe  that  Little  was  around  In- 
quliing  for  a  horse  that  bad  not  been  lost 
must  be  possessed  of  an  extraordinary 
amount  of  childlike  credulity,  simplicity,  and 
faith.  It  might  do  to  tell  such  a  story  to  the 
marines,  but  a  Jury  of  sensible  men  were 
warranted  in  disbelieving  such  Improbable 
statement.  And  again,  E.  S.  Little  testified 
that  he  had  a  conversation  with  the  defend- 
ant shortly  after  he  was  arrested,  and  de- 
fendant stated  to  witness  that  Kerry  (mean- 
ing Ferry  Little,  the  former  witness  referred 
to)  had  Inquired  for  the  horse,  but  it  looked 
like  "he  had  told  Ferry  a  damned  He  about 
the  horse,  because  he  didn't  notice  the  brand 
on  him— the  three  bars  on  the  shoulder." 
The  defendant  also  denies  this  testimony. 
The  Jury  evidently  believed  the  testimony  of 
said  witness,  as  It  had  a  right  to  do.  The 
defendant  took  this  horse  from  the  range  not 
far  from  Kimball's  ranch,  and.  Instead  of 
sending  him  to  Kimball,  he  took  him  in  an 
opposite  direction  from  Kimball's  ranch,  to 
St.  Anthony,  some  40  miles  from  Kimball's 
ranch.  He  made  no  effort,  by  letter  or  oth- 
erwise, to  inform  Kimball  that  he  had  the 
horse,  except  that  he  says  he  wrote  Kim- 
ball's brother.  Kimball  testified  that  he 
saw  his  brother  every  day  or  so,  and  his 
brother  didn't  mention  the  horse  or  the  let- 
ter to  him.  Tlie  defendant  testified  that 
Kimball  knew  he  had  the  horse.  Kimball 
testified  that  he  knew  nothing  of  the  kind. 
The  defendant  testified  that  he  trimmed  the 
horse's  tail  and  mane,  and  roached  his  (ore- 
top,  and  put  shoes  on  him,  and  admits  in  his 
testimony  that  he  swore  falsely  in  regard  to 
the  matter,  and  that  Birch,  a  friend  of  the 
defendant's,  did  It  The  defendant  testified 
that  he  told  the  owner.  Little,  that  be  had 
taken  np  the  horse  for  Kimball.  The  owner 
testified  that  he  never  told  him  anything  of 
the  kind.  We  might  go  further,  and  show 
other  contradictions,  but  the  above  is  suffi- 
cient. Can  it  be  said,  on  a  careful  exami- 
nation of  all  of  the  evidence  In  the  case,  that 
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there  is  no  Bubstantial  conflict  In  the  testi- 
mony  in  this  case,  or  that  defendant  estab- 
lished the  fact  that  he  came  Into  posses- 
«ion  of  said  horse  Innocently?  I  think  not 
There  Is  substantial  contradiction  and  im- 
X>eachment  of  the  defendant,  and  the  Jury 
was  fully  Justified  in  reaching  the  cooclu- 
slon  that  the  defendant  was  guilty.  There 
were  three  witnesses  procured  by  the  de- 
fendant who  testifled,  under  the  objection  of 
counsel  for  the  state,  that  they  had  a  con- 
yersation  with  the  defendant  in  which  he 
stated  to  them  that  he  didn't  own  the  horse, 
or  that  he  purchased  him  from  some  un- 
known pei-son.  Said  statements  were  self- 
serving,  and  the  Jury  had  a  perfect  right  to 
so  consider  them.  If  In  this  state  thieves  are 
going  to  be  turned  loose,  when  caught  with 
recently  stolen  property,  because  they  have 
said  to  some  of  their  pals  or  others,  perhaps, 
that  they  didn't  own  the  horse,  it  would 
not  be  much  use  to  attempt  to  convict  that 
class  of  criminals  in  our  courts. 

In  the  opinion  of  the  majority  it  Is  "held 
that  the  admission  of  the  bill  of  sale  signed 
by  Edmlston,  and  admitted  as  an  exemplar, 
was  reversible  error.  I  do  not  so  consider  it. 
The  man  who  saw  Edmlston  write  that  bill 
of  sale  appeared  on  the  stand,  and  testified 
that  he  saw  him  write  it  and  sign  it.  There 
was  no  contradiction  of  that  testimony.  It 
Is  stated  In  note  2,  p.  2T0,  15  A.  &  E.  Ency. 
of  I>aw,  as  follows:  "The  danger  of  raising 
collateral  issues  Is  slight  when  the  proof  of 
the  standard  is  clear."  In  the  case  at  bar 
the  proof  of  the  standard  was  clear.  There 
was  no  collateral  Issue  raised  as  to  that 
fact,  or  over  the  said  bill  of  sale.  That  being 
true,  said  exemplar  was  properly  admitted, 
under  the  excepton  to  the  general  rule  as  laid 
down  in  tlie  majority  oi)iuion. 

The  Judgment  should  be  affirmed. 


BIDGLET  v.  ABBOTT  QUICKSILVEE  MIN. 
CO.  OF  ILLINOIS.'     (S.  F.  3,9<36,  3,982.) 

(Supreme  Court  of  California.     Feb.  4,  1905.) 

MOBTOAOES— rOBECLOSURE— DEFICIKNCT     JtTDS- 
MKNT—BBCIXALS—SUFFICIBHCY— AP- 
PEAL—FABTIES    AOOBIEVED. 

1.  In  a  foreclosure  suit,  a  finding  that  a  cer- 
tain sum  was  due  and  unpaid  from  defendant 
to  plaintiCE,  which  was  not  made  a  part  of  the 
judgment,  and  wiflch  was  not  accompanied  by 
an  order  for  a  deficiency  judgment,  was  not  an 
adjudication  of  personal  liability,  gave  tlie  clerk 
no  authority  to  docket  a  deficiency  judgment, 
and  confined  plaintiff  to  the  mortgaRed  proper- 
ty alone  for  the  satisfaction  of  his  judgment  and 
costs. 

2.  A  defendant  in  a  suit  to  foreclose  a  mort- 
gage, which  had  sold  ail  its  interest  in  the  prop- 
erty before  the  suit  was  brought,  and  against 
which  no  personal  or  deficiency  judgment  was 
rendered,  was  not  aggrieved  either  by  the  judg- 
ment or  by  an  order  allowing  plaintiEE  receiv- 
er's costs  and  fees,  in  such  sense  as  to  entitle 
it  to  appeal  from  either  the  judgment  or  the 
order. 


•Rehearing  denied  March  6,  1906. 
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Department  1.  Appeals  from  Superior 
Court,  Lake  County;  George  W.  Bucli, 
Judge. 

Action  by  Edward  Bldgley  against  the 
Abbott  Quicksilver  Mining  Company  of  Il- 
linois. From  a  Judgment  for  plaintiff,  and 
from  an  order  allowing  certain  costs  and 
fees,  defendant  appeals.    Dismissed. 

Oavin  McNab,  for  appellant.  William 
Denman,  J.  P.  Langhorne,  Haven.  &  Haven, 
Page,  McCntcben  &  Knight,  and  B.  S.  Pills- 
bury,  for  respondent.   Frank  M.  Stone,  pro  se. 

PER  CURIAM.  This  is  an  action  to  fore- 
close a  mortgage.  The  defendant,  the  Ab- 
bott Quicksilver  Mining  Company  of  Illinois, 
failed  to  answer,  and  Judgment  by  default 
was  entered  against  it  It  brings  two  ap- 
peals— one  from  the  Judgment  of  foreclosure, 
and  one  from  a  subsequent  order  allowing 
certain  receiver's  costs  and  fees.  A  motion 
Is  made  to  dismiss  these  appeals  upon  the 
ground  that  the  api>ellant  la  not  a  party  ag- 
grieved. 

^Ve  think  the  appeals  should  be  dismissed 
upon  the  ground  and  for  the  reasons  stated. 
It  appears  that  the  appellant  had  sold  all  its 
right,  title,  and  interest  In  the  property  up- 
on which  rested  the  foreclosed  mortgage  be- 
fore the  suit  was  brought  The  Judgment 
appealed  from  ordered  a  sale  of  the  premises 
mortgaged,  and  that  the  proceeds  be  applied 
to  the.  payment  of  the  amounts  found  to  be 
due  from  appellant  to  the  plaintiff.  There 
was  no  personal  Judgment  against  appellant, 
nor  was  there  any  order  that  a  judgment  be 
entered  for  any  deficiency  left  after  applica- 
tion of  the  proceeds  of  the  sale  to  the  debt 
To  be  sure,  it  was  found  that  a  certain  sum 
was  due  and  unpaid  from  appellant  to  plain- 
tiff; but  this  was  only  a  finding,  and  no  part 
of  the  subsequent  decree  or  Judgment,  "and 
cannot  be  regarded  as  an  adjudication  of 
personal  liability."  Without  this  "adjudica- 
tion of  personal  liability"  the  clerk  bad  no 
authority  to  docket  a  deficiency  Judgment. 
Herd  r.  Tuohy,  133  Cal.  61,  65  Pac.  139, 
and  cases  therein  cited. 

It  follows  from  the  foregoing  that  the 
appellant  having  no  Interest  In  the  property 
to  be  sold  and  it  being  Impossible  to  enter 
any  valid  deficiency  Judgment  against  It  on 
the  decree  rendered  by  the  court  and  here 
appealed  from,  the  plaintiff  must  look  to  the 
mortgaged  property  alone  for  satisfaction 
of  his  Judgment,  as  well  as  for  the  amount 
allowed  him  on  the  subsequent  order,  and 
that  appellant  cannot  be  held  in  any  way  or 
for  any  sum  by  either  the  Judgment  or  order 
appealed  from.  It  follows  that  appellant 
is  In  no  way  aggrieved  by  said  Judgment,  or 
by  said  order. 

The  appeals  are  dismissed. 

SHAW,  J.  I  concur  in  the  foregoing,  and 
add  the  following:  The  Code  provides  that. 
If  the  proceeds  of  the  mortgaged  property 
are  insufficient  to  pay  the  amount  due  the 
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plaintiff,  "Jndgment  must  then  be  docketed 
by  the  clerk  •  •  •  against  the  defendant 
or  defendants  personally  liable  for  the  debt, 
and  it  becomes  a  lien  on  the  real  estate  of  such 
judgment  debtor,  as  In  other  cases  In  which 
execution  may  be  Issued."  Code  Civ.  Proc. 
S  726.  The  docketing  of  a  Judgment  Is  a 
proceeding,  ministerial  in  character,  which 
cannot  occur  until  there  is  a  Judgment  ren- 
dered. It  Is  not  the  making  or  giving  of  a 
Judgment.  It  Is  the  act  of  a  mere  clerk,  and 
It  necessarily  Implies  the  pre-existence  of  the 
Judgment  to  be  docketed.  In  this  state  the 
docketing  must  not  only  await  the  rendition 
of  the  Judgment,  but,  according  to  the  direc- 
tions of  the  Code,  It  is  to  be  done  after  the 
dllng  of  the  Judgment  roll,  which  takes  place 
after  the  Judgment  Is  entered.  Code  Civ. 
Proc.  8  671.  The  direction  in  section  726 
that  a  clerk  must  docket  a  Judgment  for  the 
deficiency  indicates  that  there  must  be  an 
existing  Judgment  of  the  court  declaring,  at 
least,  the  existence  of  a  personal  liability, 
the  amount  thereof,  and  the  persons  from 
whom  and  to  whom  the  same  Is  due.  Neither 
findings,  conclusions  of  law,  nor  recitals  will 
s  office. 

146  Cal.  147 

OBNTRAL  EUREKA  MIN.  CO.  t.  BAST 
CBNTRAIi  EUREKA  MIN.  CO.  et  al. 

(Sac.  1,095.)* 
(Supreme  Court  of  California.     Feb.  1,  1905.) 

MINES— LOCATION— EXTBALATERAI,    BIOHTS— DI- 

VSBOEItCE   OF  END  LINES— BEPEAI.  OF 

STATUTE — qUITOLAIM    DEED. 

1.  Act  Ong.  July  26,  1866,  c.  262,  14  Stat 
252,  in  relation  to  the  location  of  mines,  grant- 
ed extralateral  rights,  but  did  not  require  the 
end  lines  of  locations  to  be  parallel.  Act  Cong. 
May  12,  1872,  c.  152,  17  Stat  01,  also  panted 
extralateral  rights,  required  the  end  lines  to 
ran  parallel  to  each  other,  repealed  existing 
laws  relating  to  the  location  and  patent  of  min- 
ing claims,  but  excepted  frojn  its  repealing  op- 
eration all  the  rights  of  locators  under  previous 
laws.  Plaintiff's  application  for  a  patent  was 
made  while  the  act  of  1866  and  the  act  amend- 
atory thereof  of  July  9,  1870,  c.  235,  16  Stat 
217,  were  in  force,  and  was  pending  when  the 
act  of  1872  was  enacted,  awaiting  the  approv- 
al of  the  surveyor  general ;  but  the  patent  did 
not  issue  until  subsequent  to  that  act,  when 
final  payment  was  made.  The  patent  purport- 
ed to  grant  the  mining  premises  described, 
"throughout  its  entire  depth,  although  it  may 
enter  the  land  adjoining,  provided  that  the  right 
of  possession  thereby  granted  of  any  portion 
of  Uie  vein,  outside  of  the  vertical  side  lines  of 
the  survey,  should  l>e  confined  to  such  portions 
thereof  as  lay  between  vertical  planes  drawn 
downward  through  the  end  lines  of  said  survey 
at  the  surface,  so  continued  in  their  own  direc- 
tion that  such  vertical  planes  will  intersect  such 
interior  parts  of  such  vein,"  and  recited  that 
the  proceedings  were  had  under  the  acts  of  1866, 
1870,  and  1872,  and  the  patent  was  issued  in 
conformity  with  such  acts.  Held,  that  the  non- 
parallelism  of  the  end  lines  of  the  location  did 
not  deprive  plaintiff  of  the  right  to  follow  its 
vein  on  the  dip  beyond  the  side  line  of  the  sur- 
face. 

2.  A  mining  company  having  contracted  to 
purchase  a  strip  of  agricultural  land  adjoining 

•Rehearing  denied  March  2.  ISflS. 


its  mine,  a  quitclaim  deed  to  another  of  its  in- 
terest in  the  "real  property  described  in  said 
contract"  and  "lying  east  of  that  certain  pat- 
ented mining  ground,"  described  by  name,  did 
not  convey  any  interest  in  the  mine,  though  the 
vein  thereof  dipped  beyond  the  surface  line  of 
the  survey. 

Department  1.  Appeal  from  Superior 
Court,  Amador  County;  R.  C.  Rust,  Judge. 

Action  to  quiet  titie  by  the  Central  Eureka 
Mining  Company,  a  corporation,  against  the 
East  Central  Eureka  Mining  Company,  a  cor- 
poration, and  James  and  Eliza  A.  Toman. 
From  a  Judgment  for  plaintiff,  defendants 
Toman  appeal.    Affirmed. 

Campbell,  Metson  &  (Campbell  (Galpln  & 
Bolton,  of  counsel),  for  appellants.  Carter  & 
Rickets,  amlci  curise.  OIney  &  Olney,  W.  J. 
McGee,  and  C  H.  Llndley,  for  respondent 

ANGELLOTTI,  J.  Defendants  Toman 
appeal  from  a  Judgment  quieting  plaintiff's 
title  to  certain  mining  property,  and  from 
an  order  denying  their  motion  for  a  new 
trial.  The  plaintiff  is  the  owner  of  the  Sum- 
mit quartz  mine,  situated  in  Amador  coun- 
ty, and  the  controversy  here  Is  as  to  so  much 
of  the  vein  of  ore  having  its  apex  within  the 
surface  lines  of  plaintiff's  location  as  lies 
within  vertical  planes  drawn  through  the 
end  lines  of  sucb  location  and  those  lines 
produced  in  their  own  direction,  and  under- 
neath the  surface  of  defendants'  land.  This 
vein,  at  the  apex,  traverses  plaintiff's  loca- 
tion, crossing  both  the  southern  and  north- 
ern end  lines.  In  its  downward  course  the 
vein  descends  Into  the  earth  at  an  angle  ap- 
proximately of  65  deg.  eastwardly,  and  on 
such  downward  course  passes  outside  of  a 
plane  drawn  down  vertically  through  the 
east  side  line  of  plalntifTs  surface  location, 
and  enters  the  adjoining  land  of  defendants 
at  a  depth  of  1,094  feet  from  the  collar  of 
plalntifTs  shaft,  and  extends  for  a  consid- 
erable distance  therein.  Plaintiff  has  already 
sunk  Its  shaft  to  a  depth  of  about  2,000  feet 
and  was  at  the  time  of  the  commencement 
of  this  action  engaged  in  removing  the  ore 
and  mineral-bearing  rock  from  said  vein  at 
such  depth  of  about  2,000  feet  The  end 
lines  of  plaintiff's  claim  are  not  imrallel,  but 
converge  In  the  direction  of  the  dip  of  the 
vein. 

Plaintiffs  title  to  the  Summit  qturtz  mine 
Is  derived  from  Hall  McAllister,  the  patentee 
from  the  United  States.  The  patent  was  is- 
sued November  25,  1873,  and  the  final  entry 
and  payment  were  made  on  October  11,  1872, 
several  months  after  the  passage  of  the  act 
of  Congress  of  May  10,  1872,  relative  to  the 
promotion  of  the  development  Of  the  naining 
resources  of  the  United  States.  The  appli- 
cation for  the  iwtent,  based  upon  two  loca- 
tions made  In  the  years  1863  and  1865,  re- 
spectively, was  filed  on  February  7,  1871, 
while  the  act  of  July  26,  1866,  c.  262,  14  Stat 
252.  commonly  known  as  the  "Lode  and  Wa- 
ter Law,"  was  in  force,  and  was  pending 
on  May  10,  1872,  awaiting  the  approval  by 
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the  surveyor  general  of  the  survey  which 
bad  already  been  made  and  submitted  for  ap- 
proval. The  patent  subsequently  Issued  up- 
on said  application  purported  to  grant  to  the 
patentee  the  mining  premises  described 
therein,  with  the  exclusive  right  of  posses- 
sion and  enjoyment  of  1,165.56  linear  feet 
of  said  vein  (the  leng^  thereof  on  the  apex 
between  plaintiflt's  end  lines)  throughout  Its 
entire  depth,  although  it  might  enter  the  land 
adjoining,  provided  that  the  right  of  posses- 
sion thereby  granted  to  any  portion  of  the 
vein  outside  of  the  vertical  side  lines  of  the 
survey  should  be  confined  to  such  portions 
thereof  as  lay  between  vertical  planes  drawn 
downward  through  the  end  lines  of  said  sur- 
vey at  the  surface,  so  continued  in  their  own 
direction  that  such  vertical  planes  will  Inter- 
sect such  exterior  parts  of  such  vein.  The 
patent  recites  that  the  proceedings  were  bad 
In  pursuance  of  the  act  of  July  26,  1866, 
the  act  amendatory  thereof  approved  July 
9.  1870,  c.  235,  16  Stat  217,  and  the  act 
of  May  10,  1872,  c.  152,  17  Stat  91,  and  that 
the  patent  Is  Issued  in  conformity  with  said 
acts.  The  defendants  own  the  adjoining 
land,  known  as  the  "Toman  Ranch";  their 
title  being  derived  through  mesne  conveyan- 
ces from  patents  issued  under  the  laws  of 
the  United  States  providing  for  the  sale  and 
disposition  of  agricultural  lauds,  which  pat- 
ents were  junior  In  point  of  time  to  the  pat- 
ent for  the  Summit  quartz  mine,  and  contain- 
ed a  reservation  giving  the  right  to  the  pro- 
prietor "of  a  vein  or  ledge  to  extract  and  re- 
move his  ore  therefrom  should  the  same  be 
found  to  penetrate  or  Intersect  the  premises 
hereby  granted." 

It  will  be  seen  from  the  foregoing  that 
the  mining  patent  purported,  upon  its  face, 
to  grant  to  plaintiff's  predecessor  all  that  por- 
tion of  the  vein  of  ore  which  Is  here  In  con- 
troversy. Defendants  contend,  however, 
that  notwithstanding  the  attempted  convey- 
ance. In  terms,  of  the  property  in  dispute, 
the  patent  failed  to  convey  any  extralateral 
rights,  by  reason  of  the  fact  that  the  end 
lines  of  plaintiff's  claim,  as  located,  survey- 
ed, and  granted,  were  not  parallel,  as  re- 
quired by  the  act  of  May  10, 1872. 

It  appears  to  be  recognized  by  the  authori- 
ties that  compliance  with  the  requirements 
of  the  act  of  May  10, 1872,  that  the  end  lines 
shall  be  parallel.  Is  essential  to  the  existence 
of  any  right  in  the  locator  or  patentee  to 
follow  his  vein  outside  of  the  vertical  planes 
down  through  the  side  lines.  In  all  cases 
where  the  location  was  made  under  such  act 
Iron  S.  M.  Co.  v.  Elgin,  M.  &  S.  Co.,  118  U. 
S.  196,  6  Sup.  Ct  1177,  30  L.  Ed,  98;  Del 
Monte  M.  &  M.  Co.  v.  Last  Chance  M.  & 
M.  Co.,  171  U.  S.  55,  18  Sup.  Ct  895,  43  L. 
Ed.  72;  Argonaut  M.  Co.  v.  Kennedy  M.  & 
M.  Co.,  131  Cal.  16,  25,  63  Pac.  148,  82  Am. 
St  Rep.  317. 

Plaintiff  urges  that  as  the  only  object  of 
such  requirement  was  to  prevent  the  locator, 
in  following  his  vein  downward,  from  acquir- 


ing a  greater  length  underneath  the  surface 
than  he  had  apex  at  the  surface,  a  grant  of 
extralateral  rights  within  converging  end 
line  planes,  as  in  this  case,  would  be  within 
the  spirit  and  Intent  of  the  act  of  1872,  and 
therefore  valid.  This  view  Is  opposed  to 
statements  made  In  the  opinions  In  the  cases 
last  cited,  which  appear  to  Incline  to  the 
conclusion  that  extralateral  rights  are  grant- 
ed under  the  act  of  1872  only  when  the  end 
lines  are  parallel.  However,  It  Is  unneces- 
sary to  definitely  decide  this  point  in  this 
case,  for  we  are  satisfied  that  as  the  loca- 
tions upon  which  the  patent  was  based  were 
made  prior  to  May  10,  1872,  the  requirement 
as  to  parallelism  of  end  lines  was  not  ap- 
plicable thereto.  It  was  not  until  the  pas- 
sage of  the  act  of  1872  that  there  was  any 
such  requirement,  and  It  Is  not  disputed  that, 
had  the  patent  issued  prior  to  the  passage  of 
such  act.  It  would  have  conveyed  the  extra- 
lateral  right  between  the  converging  end 
planes.  While  the  act  of  May  10,  1872,  re- 
pealed the  previous  statutes  regarding  the 
location  and  patenting  of  mining  claims  of 
the  character  here  involved,  the  framers 
thereof  were  very  careful  to  manifest  their 
Intention  that  existing  rights  should  not  be 
affected  by  such  repeal.  By  section  2322, 
Rev.  St  [U.  S.  Comp.  St  1901,  p.  1425]— one 
of  the  sections  of  said  act — ^it  was  declared 
that  "the  locators  of  all  mining  locations 
heretofore  made  •  •  •  so  long  as  they 
comply  with  the  laws  of  the  United  States, 
and  with  state,  territorial  and  local  regula- 
tions not  in  conflict  therewith,  shall  have 
the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  Inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes  or  ledges  may  so  far 
depart  from  a  perpendicular  In  their  course 
downward  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  locations,"  provid- 
ed that  their  right  of  possession  to  such  out- 
side parts  of  such  veins  shall  be  confined  be- 
tween vertical  planes  drawn  downward 
through  the  end  lines  of  their  locations,  con- 
tinued in  their  own  direction.  It  was  fur- 
ther expressly  provided  In  the  act  that  "such 
repeal  shall  not  affect  existing  rights.  Ap- 
plications for  patents  for  mining  claims  now 
pending  may  be  prosecuted  to  a  final  deci- 
sion in  the  General  Land  Office,  but  in  such 
cases,  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of 
the  provisions  of  this  act."  And  further: 
"Nor  shall  this  act  affect  any  right  acquired 
under  said  act"  (the  act  of  1866).  And  stIU 
further:  "Provided  that  nothing  contained  In 
this  act  shall  be  construed  to  Impair  In  any 
way  rights  or  Interests  In  mining  property 
acquired  under  existing  laws."  In  the  face 
of  such  provisions.  It  cannot  be  held  that  It 
was  the  intention  of  Congress  to  deprive  a 
previous  locator,  by  any  new  requirement, 
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of  any  existing  right,  unless  such  Intention 
is  Tery  clearly  manifested.  So  far  as  the 
particular  requirement  as  to  parallelism  of 
end  lines  is  concerned,  it  would  appear  to  be 
well  settled  that  it  has  no  application  to  loca- 
tions made  prior  to  the  act  of  May  10,  1872. 
The  objection  of  want  of  parallelism  in  end 
lines,  where  the  patent  was  issued  subse- 
quent to  the  passage  of  said  act,  based  upon 
locations  made  prior  thereto,  has  been  sev- 
eral times  disposed  of  by  the  simple  state- 
ment that  when  the  locations  were  made 
there  was  no  law  requiring  such  parallelism. 
See  Carson  City  G.  &  S.  M.  Co.  v.  North  Star 
M.  Co.  (C.  C.)  73  Fed.  597,  599;  Id..  83  Fed. 
C58,  C69,  28  0.  C.  A.  333.  In  Iron  S.  M.  Co. 
V.  Elgin  M.  &  S.  Co.,  118  tJ.  S.  196,  208,  6 
Sup.  Ct  1177,  30  L.  Ed.  98,  the  Supreme 
Court  of  the  tfnited  States  said.  In  effect, 
that  a  locator  under  the  act  of  1866  has  in 
such  a  case  extralateral  right,  notwithstand- 
ing the  lack  of  parallelism.  The  question 
was  fully  considered  and  definitely  decided 
by  this  court  in  favor  of  such  right  in  Argo- 
naut Min.  Co.  V.  Kennedy  M.  &  M.  Co.,  su- 
pra. It  was  said  therein  that  it  would  have 
been  competent  for  Congress,  In  the  law  of 
1872,  to  have  required  parties  who  had  eq- 
uitable rights  to  patents  to  have  made  their 
end  lines  parallel  before  a  patent  Issued,  on 
pain  of  losing  all  extralateral  rights,  but 
there  were  no  such  provisions  la  the  act  of 
1872,  and  that  the  rights  of  locators  under 
former  laws  were  by  said  act  expressly  con- 
firmed to  them.  The  extralateral  right  was 
in  that  case  confirmed,  although  the  end  lines 
diverged;  it  being  held  that  It  could  be  de- 
termiued,  as  matter  of  law,  from  the  patent, 
what  portion  of  the  vein  between  those  lines, 
not  exceeding  at  any  depth  the  stated  num- 
ber of  linear  feet  at  the  apex,  was  conveyed. 
Where  the  end  lines  converge,  as  in  this  case, 
there  can,  of  course,  be  no  question  as  to  the 
deflnlteness  of  the  description  of  the  extra- 
lateral  right  conveyed.  By  reason  of  such 
converging,  the  patentee  is  confined,  within 
well-defined  boundaries,  to  less  on  the  dip 
below  the  surface  than  he  had  upon  the  sur- 
face. 

It  Is  sought  to  distinguish  this  case  from 
the  Argonaut  Case,  and  other  cases  relied 
on  by  plaintiff,  by  showing  that  in  all  these 
cases  the  applicant  for  a  patent  had  made  his 
application,  and  paid  his  money  thereon,  pri- 
or to  the  passage  of  the  act  of  May  10,  1872, 
and  thereby  had  acquired  an  equity  suscepti- 
ble of  enforcement  against  the  government, 
while  In  the  case  at  bar,  although  the  loca- 
tions and  application  for  a  patent  had  been 
made  prior  to  May  10, 1872,  the  payment  was 
not  made  or  the  survey  finally  approved  by 
the  surveyor  general  until  after  that  date. 
We  find  nothing  in  the  report  of  the  case  of 
Carson  City  v.  North  Star,  etc.,  Co.,  supra, 
showing  that  the  money  had  been  paid  prior 
to  May  10,  1872,  and,  so  far  as  appears  there- 
in, the  case  was  an  exact  parallel  to  this 
case.    We  are,  however,  of  the  opinion  that 


the  distinction  alleged  Is  not  at  all  materlaL 
We  are  not  concerned  here  with  the  question 
as  to  how  far  a  locator  must  have  proceeded 
with  his  claim,  to  put  it  beyond  the  power  of 
the  government  to  interfere  with  him  In  the 
enjoyment  of  the  same.  As  we  read  the  act 
of  1872,  It  seems  very  clear  that  It  was  tlie 
intention  of  Congress  to  preserve  to  the  prior 
locator  everything  that  his  location  would 
have  given  him,  had  the  act  of  1872  not  bees 
enacted,  except  possibly  the  width  of  the 
claim  on  the  surface.  See  Lakin  t.  Roberts, 
54  Fed.  461,  4  G.  C.  A.  438. 

We  have  already  referred  to  the  various 
provisions  upon  this  subject  contained  in  the 
act  of  1872,  and  It  Is  unnecessary  to  here  re- 
state them.  The  rights  sought  by  the  act  to 
be  preserved  were  such  rights  as  had  been 
acquired  under  the  prior  acts,  by  the  making 
of  a  valid  location,  even  though  those  rights 
were  not  of  such  a  nature  that  the  govern- 
ment might  not.  If  It  had  seen  fit  so  to  do, 
deprive  the  locator  thereof;  and  the  right 
to  obtain  a  patent  In  accordance  therewith 
under  the  provisions  of  the  act  of  1872  was 
given  for  the  reason  that  the  previous  laws 
as  to  the  issuance  of- such  patents  were  re- 
pealed, and  there  was  no  other  law  under 
which  a  patent  could  be  issued  for  any  such 
mining  claim.  It  was  left  to  the  Land  De- 
partment to  determine,  as  to  any  such  al- 
leged prior  location,  what  the  rights  of  the 
locator  were  under  the  pi-evious  acts,  and, 
In  accordance  with  the  procedure  laid  down 
by  the  act  of  1872,  to  issue  a  patent  convey- 
ing the  title  of  the  government,  so  far  as 
might  be  necessary  to  effectuate  such  rights. 

The  patentee  did  not  waive  or  renounce 
any  extralateral  right  by  the  acceptance  of 
the  patent  It  Is  true  that  the  patent  did. 
In  accordance  with  the  express  provisions  of 
the  act  of  1872,  purport  to  grant,  in  addition 
to  the  vein  or  lode  originally  located,  the 
right  to  all  other  veins  or  lodes,  the  top  or 
apex  of  which  lay  Inside  of  the  surface  lines 
of  the  location  extended  downward  vertical- 
ly, to  their  entire  depth,  although  in  their 
course  downward  they  extended  outside  of 
the  vertical  side  lines.  It  might,  perhaps,  be 
conteuded  with  some  force  that  as  to  these 
other  veins  and  lodes,  w^hich  were  not  em- 
braced within  the  original  location,  and  tho 
right  to  which  was  for  the  first  time  given 
by  the  act  of  1872,  the  requirement  as  to 
parallelism  of  end  lines  might  preclude  any 
extralateral  right.  But  the  patent,  In  terms, 
also  purported  to  grant  the  1165.56  linear  feet 
of  the  original  vein,  throughout  its  entire 
depth,  between  the  end  lines  continued  In 
their  own  direction.  By  the  acceptance  of 
such  a  patent,  there  was  no  Indication  of  any 
Intent  to  waive  or  renounce  any  right  to  fol- 
low the  vein,  between  the  end  lines,  given 
by  the  original  location,  for  those  rights 
were  expressly  confirmed  thereby,  and  plain- 
tiff bases  its  claim  entirely  thereon.  We  can- 
not see  that  the  legal  effect  of  such  an  ac- 
ceptance was  a  waiver  or  renouncing  of  any 
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such  right  These  particular  rights  the  pat- 
entee was  entitled  to,  even  thouj^  his  end 
lines  -were  not  parallel,  and  the  tact  that  the 
patent  purported  to  also  grant  something 
else  to  which  he  may  not  have  been  entitled 
cannot  affect  his  rights  as  to  the  original 
vein,  which  are  also  confli-med  by  the  patent 
It  is  true  that  the  patent  recites  on  Its  face 
that  it  is  Issued  in  pursuance  of  the  act  of 
1872,  but  It  also  recites  that  it  is  issued  in 
pursuance  of  the  act  of  July  26,  1866y  and 
the  act  amendatory  thereof,  approved  July 
0,  1870,  and,  in  conjunction  with  the  public 
records  In  evidence,  shows  that  it  was  issued 
upon  locations  made  prior  to  May  10,  1872, 
and  upon  an  application  pending  at  that  date. 

The  decision  In  the  case  of  New  Dunder- 
berg  V.  Old,  79  Fed.  698,  25  C.  C.  A.  116,  re- 
lied upon  by  appellants,  does  not  sustain 
thdr  claim.  The  Dunderberg  owners  claim- 
ed the  right  to  follow  their  vein  on  its 
course  or  strike  outside  of  and  beyond  their 
patented  boundaries,  and  Into  a  prior  claim 
(the  Frostberg).  They  claimed  that  they  had 
this  right  under  the  claim  of  1866,  but  they 
had  BO  located  their  claim  on  the  surface  that 
the  lode  crossed  both  side  lines  of  the  claim 
diagonally  on  its  strike,  and  passed  out  of 
the  claim  more  than  300  feet  before  it  enter- 
ed the  Frostberg  claim,  and  had  accepted  a 
patent  for  this  location.  This  patent  did  not 
purport  to  grant  the  eztralateral  right  al- 
leged, and  could  not  under  the  law,  grant  It 
upon  the  surface  location,  which  had  to  be 
made  under  either  act  for  under  both  acts 
the  locator  was  confined,  In  following  the 
strike  of  his  vein,  within  the  surface  bound- 
aries be  had  himself  defined.  To  include  the 
extrnlateral  right  sought  in  that  case,  it  was 
necessary  for  the  Dimderberg  owners  to  go 
beyond  their  location,  entry,  and  patent,  and 
claim  something  not  embraced  therein  at  all. 
It  was  In  regard  to  such  a  case  that  the  Cir- 
cuit Court  of  Appeals  said  that  the  claimant 
was  bound  by  bis  own  location,  entry,  and 
application,  and  a  patent  in  accordance  there- 
with, and  that  his  location  and  entry  for  a 
patent  was  a  notice  of  abandonment  of  ev- 
erything not  included  therein.  It  was  said: 
"A  claimant  who  discovered  and  located  a 
lode  mining  claim  under  the  act  of  1866  re- 
nounces and  abandons  all  rights  and  privi- 
leges to  follow  his  lode  on  its  course  beyond 
the  exterior  lines  of  his  patented  claim,  when 
he  located  it  upon  the  surface  of  the  ground, 
enters  it,  and  accepts  a  patent  for  It  under 
the  act  of  May  10,  1872."  Since  the  side 
lines  of  the  Dunderberg  claim  crossed  the 
course  of  the  strike  of  the  vein,  they  were 
held  to  constitute  end  lines,  and  it  was  held 
that  under  the  express  terms  of  the  patent 
the  owner  of  the  claim  was  without  right  to 
the  possession  of  the  lode  outside  of  those 
lines  after  he  obtained  his  patent  This 
case  is  in  no  way  applicable  here. 

A  question  is  raised  as  to  the  efTect  upon 
plaintiff's  extralateral  right  of  a  quitclaim 
deed   made  by  plaintiff  .  to  the  defenOautii 


Toman  on  December  31,  1888.  By  this  deed, 
plaintiff  purported  to  remise,  release,  and 
forever  quitclaim  unto  the  Tomans  "All 
those  certain  lots,  pieces^  or  parcels  of  land 
situate,  lying  and  being  In  the  said  County 
of  Amador,  State  of  California,  and  bounded 
and  particularly  described  as  follows,,  to  wit: 
First,  That  portion  of  Sections  Eight  (8)  and 
Seventeen  (17)  Township  Six  (G)  North  Range 
Eleven  (11)  East  Mount  Diablo  Base  and 
Meridian,  lying  north  of  the  center  of  that 
certain  wagon  road  extending  between  the 
towns  of  lone  and  Volcano  and  known  as 
the  lone  and  Volcano  wag<Mi  road,  and  lying 
east  of  that  certain  patented  mining  ground 
known  as  the  Summit  Quartz  Mine,  and  also 
east  of  that  certain  patented  mining  ground 
known  as  the  Amador  Consolidated  Mine." 
The  second  parcel  described  lay  to  the  west 
of  the  Summit  quartz  mine,  and  is  in  no  way 
here  involved.  By  this  deed  the  plaintiff 
further  purported  to  remise  and  release  the 
Tomans  from  all  claims,  bonds,  and  contracts 
made  by  the  Tomans  to  it  or  its  predecessors, 
and  specially  from  any  covenant  contained 
in  an  agreement  between  the  parties  dated 
October  23,  1897,  and  duly  recorded.  The 
deed  recited  that  it  was  made  pursuant  to 
a  resolution  of  the  board  of  directors  adopted 
December  31,  1898.  The  making  of  the 
deed  was  subsequently  ratlfled  by  two-thirds 
of  the  stockholders.  The  objection  made  by 
plaintiff  when  defendants  offered  this  deed 
in  evidence  was  sustained,  and  the  deed  ex- 
cluded, upon  the  ground,  as  stated  by  the 
court,  that  it  did  not  purport  to  convey  any 
portion  of  the  mining  ground  of  plaintiff. 
Admittedly,  the  descriptitm  in  the  deed  does 
include  the  land  of  the  Tomans  adjoining 
plaintiff's  claim,  through  which  the  vehi  in 
controversy  has  its  dip.  Defendants,  relying 
upon  the  well-reoognised  principle  that  a  con- 
veyance of  land,  in  the  absence  of  express 
reservation,  carries  not  only  the  surface  of 
the  earth,  but  everything  under  It  and  over 
it,  including  the  minerals  therein  contained, 
claim  that  the  effect  of  this  deed  was  to  con- 
vey to  defendants  the  portion  of  the  vein 
here  in  dispute.  As  the  plaintiff  was  at  the 
date  of  the  deed  the  owner  of  such  portion 
of  said  vein,  such  must  be  held  to  be  the 
effect  of  the  quitclaim  deed  If  the  description 
In  the  deed  includes  the  same.  As  has  al- 
ready been  seen,  the  deed  purported  to  con- 
vey only  such  portions  of  the  sections  of  land 
as  lay  east  of  "that  certain  patented  mining 
ground  known  as  the  Summit  Quartz  Mine 
and  also  east  of  that  certain  patented  mining 
ground  known  as  the  Amador  Consolidated 
Mine."  It  is  only  by  construing  this  lan- 
guage as  referring  exclusively  to  the  lines 
of  the  surface  location  that  defendants'  con- 
tention that  this  description  included  the  vein 
can  be  upheld.  As  a  matter  of  fact  the 
vein  under  the  Toman  surface  was,  so  far 
as  it  lay  between  the  converging  end  line 
planes  of  platntUTs  claim,  as  much  a  part 
of  the  Summit  quartz  mine,  and  of  the  pat- 
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ented  mining  grround  known  as  such  mine, 
as  was  the  land  wltliln  the  surface  lines  of 
plaintiff's  location.  Tyler  Mln.  Go.  v.  Last 
Chance  M.  Co.,  90  Fed.  16,  21,  32  C.  a  A. 
408;  Empire  State,  etc.,  Co.  v.  Bunlcer  Hill, 
«tc.,  Co.,  121  Fed.  97»-977,  58  C.  C.  A.  811; 
Davis  V.  Shepherd,  81  Colo.  141,  72  Pac.  57. 
It  had  been  by  the  United  States  govem- 
ment  severed  from  the  Toman  land,  and 
granted  to  plaintiff's  predecessor,  as  an  in- 
tegral part  of  the  Summit  quartz  mine,  and 
the  agricultural  patents  of  defendants'  pred- 
ecessors contained  a  corresponding  limitation 
upon  the  estate  granted  to  them.  Unques- 
tionably it  would  have  been  conveyed  by  any 
instrument  purporting  to  grant  the  Summit 
quartz  mining  claim  or  the  Summit  quartz 
mining  ground,  for  It  was  part  and  parcel 
thereof.  The  reasons  which  would  require 
OS  to  bold  that  the  vein  was  conveyed  by  a 
deed  purporting  to  convey  the  Summit  quartz 
mining  claim  or  mining  ground  are  equally 
applicable  to  a  deed  purporting  to  convey 
only  lands  lying  east  of  such  claim  or  ground, 
and  forbid  the  conclusion  that  It  was  intend- 
ed to  convey  any  part  of  the  mining  claim 
or  ground  itself.  A  very  different  case  would 
be  presented  if  we  were  dealing  with  a  deed 
which  contained  a  description  of  a  parcel  of 
land  simply  by  metes  and  bounds,  or  a  deed 
which  purported  to  convey  all  lands  lying 
east  of  a  certain  defined  surface  line.  We 
have  no  such  deed  here,  but  one  which,  in 
terms,  limits  Its  operation  to  such  portions 
of  the  designated  sections  as  lie  east  of  the 
"mining  ground"  of  plaintiff.  Taking  into 
consideration  simply  the  character  of  plain- 
tlfTs  property,  we  are  of  the  opinion  that  the 
deed  did  not  purport  to  convey  any  portion 
of  any  vein  that  had  its  apex  within  the  sur- 
face lines  of  plaintlfTs  location,  so  far  as  it 
lay  between  the  converging  end  lines  of 
plaintiff's  claim. 

When  we  examine  the  deed  in  the  light  of 
the  circumstances  surrounding  its  execution, 
as  disclosed  by  the  evidence  Introduced  by 
defendants,  it  is  apparent  that  there  was  no 
Intention  to  convey  any  part  of  the  mining 
claim.  The  resolution  of  the  board  of  di- 
rectors of  plaintiff  authorizing  the  execution 
of  the  deed,  which  is  referred  to  in  the  deed, 
and  the  instrument  of  ratification  signed  by 
the  stockholders  of  plaintiff,  show  that  the 
object  of  the  quitclaim  deed  was  to  free  the 
land  and  title  of  the  defendants  from  the 
effect  of  a  contract  made  on  October  23, 
1887,  by  the  Tomans  and  plaintiff,  whereby 
the  Tomans  had  agreed  to  sell  and  convey 
to  plaintiff  their  lands  adjoining  plaintiff's 
claim.  It  appears  from  the  resolution  of 
the  board  of  directors  that  the  Tomans, 
owning  the  agricultural  lands  lying  east  of 
plaintUTs  claim,  had  agreed  to  sell  and  con- 
vey to  plaintiff,  the  owners  of  the  Summit 
quartz  mine,  certain  real  property,  the  de- 
scription being  apparently  the  same  as  that 
in  the  quitclaim  deed,  and  that  It  had  been 
mutually  agreed  that  the  agreement  should 


be  canceled — the  plaintiff  to  pay  the  To- 
mans $1,000  in  consideration  of  such  cancel- 
lation— and  the  president  and  secretary  were 
authorized  to  execute  on  behalf  of  the  cor- 
poration "a  quitclaim  deed  of  all  the  right, 
title  and  interest  of  the  corporatloa  in  and 
to  the  real  property  described  in  said  con- 
tract of  sale,  and  particularly  described  as 
follows."  Then  follows  the  description  con- 
tained in  the  deed.  The  ratlflcation  by  the 
stockholders  recites  the  execution  to  the  To- 
mans of  "a  quitclaim  deed,  conveying  all 
their  right,  title  and  Interest  of  said  corpo- 
ration In  and  to  the  property  described  In 
said  contract,"  and  ratifies  such  a  deed.  It 
is  very  clear  that  it  was  not  the  Intention 
of  either  directors  or  stockholders  to  remise 
or  release  or  quitclaim  any  interest  of  plain- 
tiff in  or  to  anything  that  was  not  covered 
by  the  agreement  of  sale  executed  by  the 
Tomans.  The  manifest  object  was  to  place 
the  Tomans,  so  far  as  title  was  concerned, 
exactly  where  they  were  at  the  date  of  the 
execution  of  the  agreement  of  sale.  Only 
"the  property  described  in  said  contract" 
was  to  be  quitclaimed.  The  only  property 
described  in  said  contract  of  sale  was  prop- 
erty adjoining  plaintUTs  mining  claim.  No 
part  of  such  mining  claim  was  Inclnded 
therein. 

We  are  therefore  of  the  opinion  that  there 
was  no  error  in  refusing  to  receive  the  deed 
in  evidence,  for  the  reason  that,  quitclaim- 
ing only  lands  lying  east  of  the  "mining 
grounds  known  as  the  Summit  Quartz  Mine," 
It  did  not  purport  on  its  face  to  affect  any 
portion  of  plaintiff's  mining  claim,  and  there 
is  nothing  in  tbe  surrounding  circumstances 
shown  by  the  evidence  introduced  by  de- 
fendants, conceding  that  the  language  of  the 
deed  is  such  as  to  Justify  consideration  of 
those  circumstances,  that  would  Justify  snch 
a  construction  of  the  deed  as  would  make  it 
a  conveyance  of  any  portion  of  plaintiff's 
interest  in  its  mining  clafm. 

The  Judgment  and  ordered  are  aflirmed. 

We  concur:    SHAW,  J.;   VAN  DTKB,  J. 


IM  Cat  IH 
OARRETSON  v.  PACIFIC  CRUDE  OIL 
CO.  et  aL     (L.  A.  1,306.) 

(Supreme  Court  of  California.     Feb.  2.  19(Kl) 

OOBPOBATIOnS  —  CONTRAOrS    BETWEEN    8T0CK- 

H0LDEB8— EXCHANGE   Or  PKOPEB- 

TT    FOB    STOCK. 

1.  If  actine  in  good  faith,  it  Is  valid  for  all 
the  stockholders  to  agree  that  shares  of  stock 
he  issued  to  themselves  in  exchange  for  property 
conveyed  by  them  to  the  corporation,  and  to 
acquire  which,  in  part,  the  corporation  is  form- 
ed. 

2.  After  corporate  stock  has  been  issned  in 
good  faith  by  agreement  of  all  the  stockholders 
in  payment  for  leases  transferred  to  the  conto- 
ration,  the  remedy  of  a  subsequent  stockholder, 
who  was  misled  by  false  representations  of  some 
of  tbe  stockholders,  is  personal  to  himself,  and 
not  in  the  name  and  for  the  benefit  of  the  cor* 
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poration.    whose  transaction   was   valid   when 
made. 

8.  The  fact  that  defendant  was  secretary  of 
the  corporation  did  not  prevent  him  from  pro- 
curing oil  leases  from  third  persons,  which  were 
valuable,  and  transfer  them  to  the  corporation 
in  exchange  for  corporate  stock  issued  to  him, 
where  the  transaction  is  free  from  fraud  or  con- 
cealment of  facts. 

Commissioners'  Declgion.  D^artment  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Lucien  Shaw,  Judge. 

Action  by  D.  F.  Oarretson  against  the  Pa- 
cific Crude  Oil  Company  and  others.  From 
a  judgment  for  defendants  and  an  order  de- 
nying a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Goodrich  &  McCutchen  and  Oscar  A.  Trip- 
pet,  for  appellant.  Geo.  P.  Adams,  J.  W. 
McKlnley,  ahd  Cochran  &  Williams,  for  re- 
spondents. 

CHTPMAN,  C.  Plaintiff  Is  a  stockhold- 
er In  defendant  corporation,  and  as  such  sues 
for  its  benefit  and  that  of  all  the  stockhold- 
ers, the  corporation  having,  on  plaintiff's 
demand,  refused  to  bring  the  action.  The 
complaint  sets  forth  two  causes  of  action: 
First,  to  cancel  an  issue  of  68,000  shares  of 
the  capital  stock  of  defendant  corporation; 
second,  an  issue  of  250,000  sharea  The  first 
of  these  issues  was  made  to  defendant  Cor- 
bin  for  himself  and  the  original  corporators, 
who,  with  the  corporation  and  one  Wilbur, 
constitute  the  defendants  in  this  action.  The 
stock  will  be  referred  to  as  the  "Corbin 
shares."  The  second  issue  was  made  to  de- 
fendant Wilbur,  and  will  be  referred  to  as 
the  "Wilbur  shares."  The  cause  was  tried 
by  the  court,  and  the  findings  of  fact  were 
In  favor  of  defendants.  Judgment  passed 
dismissing  the  action,  with  costs  to  defend- 
ants. Plaintiff  appeals  from  the  judgment 
and  from  the  order  denying  hla  motion  for  a 
new  trial. 

It  Is  not  distinctly  claimed  In  plalntifTs 
brief  that  the  findings  do  not  sustain  the 
judgment,  although  the  argument  In  effect 
is  that  the  court  drew  wrong  conclusions 
from  the  facts  foimd,  and  that  in  some  re- 
spects the  facts  were  not  just  inferences  from 
the  evidence.  No  point  Is  made  that  the 
court  committed  any  errors  of  law  In  rul- 
ing upon  the  evidence  admitted  or  exclud- 
ed. Plaintiff's  brief  la  not  as  helpful  as  it 
might  otherwise  have  been,  nor  is  it  con- 
formable to  the  spirit  of  the  rules  of  the 
court,  for  It  falls  to  specify  the  particulars 
wherein  the  findings  are  unsupported  by 
the  evidence  except  in  a  very  general  way, 
and  in  Its  statement  of  facts  It  fails  to  cite 
the  folios  of  the  transcript  in  support  there- 
of. Turning  to  the  specifications  in  the 
transcript  wherein  the  findings  are  claimed 
to  be  unsupported,  there  is  almost  an  entire 
failure  to  point  out  the  ground  of  the  insuf- 
ficiency of  the  evidence.  An  examination  of 
the  record,  however,  convinces  us  that  the 
findings  of  fact  have  support  In  the  evidence, 


and,  unless  the  trial  court  drew  wrong  con- 
clusions from  these  findings,  the  judgment 
and  order  must  be  afSrmed. 

The  68,000  Corbin  Shares.  It  appears  that 
defendant  Corbin  held  an  option  on  certain 
leases  of  oil  lands.  By  arrangement  among 
the  defendants  other  than  Wilbur,  It  came 
about  that  for  a  consideration  Corbin  con- 
veyed to  these  defendants  an  Interest  in  the 
option  held  by  him,  and  defendant  corpora- 
tion was  formed  for  the  purpose  of  taking 
over  these  leases,  in  consideration  of  which 
68,000  shares  of  the  capital  stock  of  the  cor- 
poration were  to  be  Issued  to  Corbin,  be  to 
be  entitled  to  certain  of  those  shares,  and 
the  balance  to  be  divided  among  the  other 
defendants  except  the  corporation  and  de- 
fendant Wilbur,  who  at  this  time  knew  noth- 
ing of  the  transaction,  and  had  no  Interest 
In  It  The  capital  stock  of  the  corporation 
was  1,000,000  shares  of  the  par  value  of  $1 
each.  It  was  also  agreed  by  these  original 
corporators  that  each  of  them  should  sub- 
scribe for  2,000  shares  of  the  corporation  at 
10  cents  per  share,  and  pay  the  money  Into 
the  treasury,  which  was  accordingly  done, 
and  the  shares  were  Issued  to  them.  The 
organization  of  the  corporation  was  effected 
on  April  8,  1900,  the  defendants  other  than 
Wilbur  being  the  only  stockholders  and  di- 
rectors. The  first  meeting  of  the  directors 
and  stockholders  was  held  on  the  day  last 
above  named,  and,  all  being  present  and 
agreeing  thereto,  resolutions  were  duly 
passed  accepting  the  Corbin  option  for  leas- 
es, and  authorizing  68,000  shares  of  the  cap- 
ital stock  of  the  corporation  to  be  issued  to 
Corbin  pursuant  to  the  agreement  above  re- 
ferred to,  and  the  leases  were  executed  and 
delivered  to  the  corporation  by  the  compa- 
nies which  had  given  the  options.  The 
shares  issued  to  Corbin  bear  date  April  25, 
1900,  and  on  May  29,  1900,  certificates  for 
6,785  shares  were  Issued  to  each  of  defend- 
ants except  defendant  corporation,  which 
had  been  transferred  by  Corbin  pursuant  to 
the  agreement  already  referred  to,  he  re- 
taining the  remaining  shares.  Defendant 
Wilbur  had,  previous  to  April  23d,  come 
into  the  company,  and  had  subscribed  for 
2,000  shares  of  the  company's  stock  on  the 
same  terms  as  the  original  shareholders  and 
directors,  and  received  6,785  shares  of  the 
Corbin  stock  In  common  with  them.  About 
2,500  shares  had  been  sold  to  other  persons, 
whose  certificates  are  dated  April  23,  1900, 
and  on  May  31,  1900,  plaintiff's  shares  were 
issued  to  him. 

Plaintiff  alleged  that  the  defendant  stock- 
holders combined  and  confederated  to  cheat 
and  defraud  the  corporation  and  the  bona 
fide  stockholders  thereof  in  the  issue  of  this 
Corbin  stock;  that  Corbin  paid  nothing  for 
the  leases  transferred  by  blm  to  the  corpo- 
ration; that  said  leases  bad  no  value,  all 
of  which  the  directors  knew  when  they 
passed  the  resolutions  referred  to  above; 
that  defendants  paid  nothing  for  said  Corbin 
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Bbares  Issned  to  tbem,  and  the  corporation 
received  no  consideration,  nor  was  there  any 
property  received  by  said  corporation  there- 
for. The  court  found  otherwise  on  these  is- 
sues; that  the  corporation  "did  receive  a  full 
and  valuable  consideration  for  the  Issuance 
of  said  stock  to  said  Corbin,  and  labor  was 
done  for  and  on  account  thereof,  and  prop- 
erty actually  received  by  said  corporation 
for  the  issue  of  said  68,000  shares  of  stock," 
and  the  same  was  not  fictitious,  nor  was  It 
Issued  without  consideration,  nor  is  it  void. 
The  court  also  found  "that  neither  the  acts 
of  said  directors  nor  of  said  Wilbur  or  of  any 
of  them  In  the  Issuance  of  said  68,000  shares 
of  stock  were  done  In  bad  faith,  or  with  In- 
tent to  appropriate  to  themselves  the  prop- 
erty or  the  stock  of  the  corporation  without 
compensation."  The  court  also  found  that 
when  the  68,000  shares  were  Issued  there 
were  other  stockholders  (although  plaintiff 
was  not  then  a  stockholder),  but  that  "when 
the  resolutions  were  passed  for  said  Issuance 
of  stock  to  defendant  Corbin  in  considera- 
tion of  said  leases,  defendants  herein,  other 
than  defendant  corporation  and  Wilbur, 
were  the  only  stockholders  In  said  corpora- 
tion, and  all  of  said  defendants  were  pres- 
ent at  the  meeting  of  the  directors  at  which 
said  resolutions  were  passed,  and  were  fully 
familiar  with  all  the  facts  with  reference  to 
the  Issuance  of  said  stock  to  said  Corbin  and 
the  agreements  with  reference  to  the  disposi- 
tion thereof,  and  consented  and  agreed  to 
the  issuance  of  said  stock,  and  to  all  the 
agreements  with  reference  thereto,"  and  said 
transaction,  except  as  to  the  formal  Issue  of 
the  certificates  for  said  stock,  was  fully 
completed  and  the  agreements  performed  by 
the  parties  thereto  before  any  person  other 
than  defendants  became  a  stockholder  in  said 
corporation,  and  no  persons  other  than  de- 
fendants became  stockholders  in  such  corpo- 
ration prior  to  April  21, 1900. 

It  was  also  alleged  in  the  complaint  that 
before  plaintiff  had  purchased  his  said  shares 
the  officers  and  directors  of  defendant  corpo- 
ration falsely  represented  that  they  "have 
all  paid  for  their  stock  at  the  rate  of  ten 
cents  per  share."  The  court  found  that 
this  statement  was  caused  to  be  published 
by  defendant  Corbin,  as  secretary  of  the 
company,  with  knowledge  of  the  directors, 
and  that  at  the  time  plaintiff  purchased  his 
stock  he  believed  it  to  be  true.  Acting  in 
good  faith,  it  was  competent  for  all  the  stock- 
holders to  agree  by  unanimous  concurrence 
that  shares  of  the  corporation  should  be  is- 
sued to  themselves  in  exchange  for  property 
conveyed  by  them  to  the  corporation,  and  to 
acquire  which  In  part  the  corporation  was 
formed.  Kellerman  v.  Maler,  116  Cal.  416, 
48  Pac.  377;  Scadden  Flat  Q.  M.  Co.  v.  Scad- 
den,  121  Cal.  83,  53  Pac  440;  Smith  v.  Ferry 
A  C.  H.  Ry,  Co.  (Cal.)  51  Pac.  710;  Mora- 
wets  on  Corp.  t  267;  Cook  on  Stockholders, 
t  38,  notes  p.  50.  The  fact  that  the  Corbin 
shares  were   not  issued  until   after  other 


shares  had  been  issued  Is  Immaterial,  for  the 
Corbin  stock  passed  upon  the  completion  of 
the  agreement  by  which  the  consideration 
was  conveyed  to  the  corporation.  Nothing 
remained  to  be  done  but  the  formal  issuance 
of  the  certificate,  upon  which  the  ownersUp 
of  the  stock  did  not  depend.  Cal.  S.  Hotel 
Co.  y.  Callender,  94  Cal.  120,  29  Pac.  859,  28 
Am.  St  Rep.  99;  San  Joaquin  L.  &  W.  Co.  v. 
Beecher,  101  Cal.  70,  35  Pac.  349;  Pacific 
Fruit  Co.  V.  Coon,  107  Cal.  446,  at  page  452, 
40  Pac  542, 

As  to  the  alleged  false  representations 
concerning  the  price  paid  by  defendants  for 
their  stock,  the  statement  was  true  as  to 
their  cash  purchases,  and  there  was  evidence 
tending  to  show  that  the  Corbin  leases  had 
a  value,  when  acquired,  nearly  or  not  quite 
equal  to  10  cents  per  share  of  the  stock. 
However  this  may  be,  the  purcliase  of  the 
Corbin  leases  with  stock  was  done  In  good 
faith,  and  was  a  legitimate  transaction,  and 
no  other  stockholder  could  complain,  for  all 
of  them  agreed  to  the  purchase.  If  plaintiff 
was  misled  to  his  injury  by  subsequent  false 
representations  of  defendants,  the  fact  could 
not  affect  the  corporation.  His  remedy 
would  be  one  personal  to  himself,  and  not  In 
the  name  and  for  the  benefit  of  the  corpora- 
tion, whose  corporate  transaction  was  valid 
when  made. 

The  250,000  Wilbur  Shares.  The  complaint 
alleges  that  defendant  Wilbur  was  appointed 
secretary  and  general  manager  of  defendant 
coi-poratlon,  and  that  while  acting  in  these 
capacities,  and  for  the  corporation,  he  se- 
cured from  one  Treadwell  and  others  certain 
leases  of  oil  lands;  that  he  subsequently 
assigned  these  leases  to  the  corporation,  and 
was  given  250,000  of  its  shares  therefor. 
The  claim  is  that  he  was  the  agent  and  trus- 
tee of  the  corporation  when  he  took  the 
Treadwell  leases,  and  in  equity  the  corpora- 
tion was  entitled  to  the  benefits  of  the  trans- 
action. The  court  found  that  Wilbur  was 
not  the  general  manager  of  the  corporation 
when  he  acquired  these  leases  or  at  any  oth- 
er time;  that  he  had  been  elected  as  secre- 
tary previously  thereto,  but  "it  was  upon  the 
express  agreement  that  he  should  devote  but 
little  of  his  time  to  the  duties  of  such  office, 
and  should  be  free  to  deal  In  all  properties  on 
his  own  account."  The  court  found  further 
that  In  negotiating  for  and  examining  these 
Treadwell  leasehold  properties  Wilbur  paid 
his  own  expenses,  and  acted  wholly  In  his 
individual  capacity,  and  "he  was  not  acting 
for  or  on  behalf  of  said  corporation,  and  did 
not  secure  said  lease  for  said  corporation"; 
and  "said  corporation  was  not  entitled  to 
have  said  lease  made  direct  to  it  or  to  have 
said  assignment  made  to  said  corporation  by 
said  Wilbur  without  compensation  or  consid- 
eration"; and  that  "the  assignment  of  said 
lease  to  said  corporation"  constituted  "a  full, 
adequate  and  valuable  consideration  for  said 
stock,  and  the  said  issue  was  not  fictitious 
or  without  consideration."    The  court  found 
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against  plaintiff's  claim  that  tbeae  shares 
were  issued  to  Wilbur  tUrougli  a  corrupt  com- 
bination with  the  other  defendants,  and  for 
their  mutual  benefit,  and  found  that  they 
were  issued  In  good  faith,  and  for  a  valua- 
ble consideration,  to  Wilbur  alone,  in  which 
neither  the  other  defendants  nor  the  corpora- 
tion at  the  time  had  any  Interest  The  evi- 
dence Is  full  and  explicit  as  to  all  the  circum- 
stances attending  this  deal,  and  Justifled  the 
ultimate  facts  found  by  the  court  There 
was  evidence,  and  the  court  found,  that  there 
was  no  fraud  in  the  dealings  complained  of, 
and  no  concealment  of  the  facts,  but  that 
the  various  steps  in  the  transactions  set  forth 
in  the  complaint  were  duly  entered  on  the 
books  of  the  corporation,  and  that  there  were 
no  secret  agreements  between  the  parties  In 
respect  to  the  acts  complained  of. 

It  is  not  necessary  to  controvert  the  prin- 
ciples of  law  stated  by  plaintiff  as  governing 
officers  and  directors  of  corporations  in  their 
dealings  as  such.  PlalntilTs  case  is  ground- 
ed on  the  alleged  fraud  of  defendants  other 
than  the  corporation,  and  upon  the  corrupt 
concealment  of  their  official  acts  and  their 
fraudulent  combination  to  cheat  and  defraud 
the  other  stockholders  and  the  corporation. 
Proof  of  these  averments  was  essential  to 
plalntltTs  case,  and  was  not  forthcoming. 
On  the  contrary,  the  evidence  Justified  the 
court  In  finding  that  there  was  neither  actual 
nor  constnictlve  fraud  In  respect  of  the  two 
transactions,  the  subject  of  plaintiff's  com- 
plaint The  facts  do  not  bring  the  case 
within  the  rules  relied  on  by  plaintiff.  The 
purchase  of  the  Treadwell  leases  was  made 
by  the  directors  openly  and  free  from  any 
taint  of  fraud,  and  the  evidence  is  that  these 
leases  had  great  value.  We  do  not  think  the 
plaintiff  has  made  a  case  which  would  war- 
rant the  court  in  canceling  the  shares  given 
in  payment  for  the  leases,  and  at  the  same 
time  allow  the  corporation  to  retain  the  con- 
sideration, and  plaintiff  does  not  offer  to  re- 
store the  leases.  Plaintiff  is  seeking  equity 
for  the  benefit  of  the  corporation  while  whol- 
ly falling  to  do  equity  or  requiring  the  cor- 
poration to  do  equity. 

The  Judgment  and  order  should  be  affirmed 
and  It  is  so  advised. 

We  concur:    GRAY,  C;  COOPEE,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: McFARLAND,  J.;  LORIGAN,  J.; 
HENSHAW,  J. 
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In  re  GIANELLI'S  ESTATE.    (Sac.  1.315.) 
(Supreme  Court  of  California.    Jan.  31,  1905.) 

EXECtTTOBS  —  ACC0UNTI270  —  FBOnxS — LOSSES 
—FINDINGS — CONFLICl'INO    KVIOENCE 

— KEvnsw. 
1.  Under  the  express  provisions  of  Code  Civ. 
Proc.  SS  1613,  1614,  an  executor  is  charfteable 
in  his  account  with  the  whole  of  his  decedent's 


estate  which  may  come  Into  his  possession  at 
the  value  of  the  appraisement  contained  in  the 
inventory,  and  is  neither  entitled  to  profits  de- 
rived from  a  sale  thereof  nor  liable  for  losses 
on  sales  justly  made. 

2.  Where  there  is  a  substantial  conflict  in 
the  evidence,  the  court's  findings  thereon  will 
not  be  disturbed  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Frank  H.  Smith, 
Judge. 

Judicial  settlement  of  the  accounts  of 
Bertha  Gianelll,  as  executrix  of  the  estate 
of  B.  Gianelll,  deceased.  From  a  decree 
charging  the  executrix  with  certain  sums, 
she  appeals.    Affirmed. 

Louttlt  &  Mlddlecoff,  for  appellant.  E.  P. 
Foltz,  Buck,  Miller  &  Clark,  and  Miller  & 
Clark,  for  respondent 

VAN  DYKE,  J.  This  is  an  appeal  by  Ber- 
tha Gianelll  from  the  Judgment  and  order 
of  the  superior  court  of  San  Joaquin  county 
settling  her  account  as  executrix  of  the  last 
will  and  testament  of  B.  Gianelll,  deceased. 
B.  Gianelll  died  December  21,  1902.  After 
his  death,  on  January  9,  1903,  bis  widow  was 
appointed  by  said  court  executrix  without 
bonds,  in  accordance  with  the  terms  of  the 
decedent's  last  wUl  and  testament  Dece- 
dent left  certain  real  estate  and  two  grocery 
stores  in  Stockton — one  at  California  and  Fre- 
mont streets,  and  one  at  Weber  avenue  and 
El  Dorado  street,  in  said  city.  After  the 
said  executrix  bad  been  runidng  the  stores 
in  question  for  some  five  months,  certain 
creditors  of  the  deceased  became  dissatisfied 
with  the  management  of  the  estate,  and  pe- 
titioned said  court  to  compel  the  executrix 
to  give  bonds.  Thereupon,  after  bearing, 
the  court  ordered  the  executrix  to  give  bonds 
in  the  sum  of  $19,000,  whereupon  she  re- 
signed, and  3.  S.  Moulton,  the  public  ad- 
ministrator of  San  Joaquin  county,  was  ap- 
pointed administrator  with  the  will  annexed 
of  said  estate,  and  took  possession  of  both 
stores.  The  executrix,  imder  order  of  the 
court,  ffied  her  account  and  report  of  her 
administration  of  said  estate.  Said  creditors 
and  the  public  administrator,  respondents 
herein,  objected  to  the  same,  and  filed  a  con- 
test with  the  result  that  the  court  disal- 
lowed certain  Items  of  the  account,  and  also 
charged  the  executrix  with  the  estate  not  ac- 
counted for,  and  thereupon  "ordered,  ad- 
judged, and  decreed  that  the  said  executrix. 
Bertha  Gianelll,  pay  to  J.  S.  Moulton,  as 
the  public  administrator  of  the  county  of  San 
Joaquin,  state  of  California,  as  administrator 
with  the  will  annexed  of  the  estate  of  B. 
Gianelll,  the  sum  of  $2,215.57,  but  out  of 
said  sum  of  $2,215.57  said  Bertha  Gianelll 
shall  be  entitled  to  retain  the  sum  of  $720 
family  allowance,  and  $156.65,  her  compen- 
sation as  said  executrix,  and  subject  to  the 
above  payment;  and  said  account  is  hereby 
in  all  respects  as  rendered,  approved,  al- 
lowed, and  settled."  It  is  contended  on  be- 
half of  the  appellant  that  the  evidence  does 


Digitized  by  V^OOQ  IC 


842 


79  PACIFIC  REPORTBR. 


(Cat. 


not  sustain  or  Justify  the  flndlnga  and  decree 
that  the  executrix  failed  to  turn  over  all  tbe 
goods  In  the  store  when  she  resigned,  and, 
further,  that  the  court  erred  In  finding  and 
decreeing  that  the  executrix  had  made  a 
gain  of  $614.98  In  carrying  on  the  business 
of  the  decedent.  We  have  read  the  evidence, 
taken  at  the  hearing  on  the  settlement  of 
the  account  of  the  executrix,  and  the  most 
that  can  be  said  in  favor  of  the  contention 
of  appellant  is  that  In  some  particulars  the 
•court  might  have  found  the  other  way.  Sdll, 
the  evidence  as  a  whole  is  but  substantially 
•conflicting.  Under  the  law  the  executor  is 
chargeable  in  bis  account  with  the  whole  of 
the  estate  of  the  decedent  which  may  come 
into  his  possession  at  the  value  of  the  ap- 
praisement contained  In  the  inventory.  Code 
Civ.  Proc  §  1613.  He  shall  not  make  profit  by 
the  increase,  nor  suffer  loss  by  the  decrease  ox 
destruction,  without  his  fault,  of  any  part  ot 
the  estate.  He  must  account  for  the  excess 
when  he  sells  any  part  of  the  estate  tor  more 
than  the  appraisement,  and  if  any  Is  sold  for 
less  than  the  appraisement  he  is  not  responsi- 
ble for  the  loss,  if  the  sale  has  been  Justly 
made.  Code  Civ.  Proc.  8 1614.  As  already  stat- 
ed, the  executrix  carried  on  the  business  of 
these  two  stores  for  some  five  months,  and  the 
evidence  shows  very  clearly  that  she  was  in 
many  respects  lacking  in  the  necessary 
knowledge  of  the  business  to  conduct  It  in 
a  proper  businesslike  manner,  and  failed  to 
account  satisfactorily  for  some  of  the  alleged 
losses.  It  also  shows  that  her  agent,  Gns 
Glanelll,  brother  of  the  deceased.  In  the 
management  of  one  of  the  stores  was  in- 
competent or  unfit  to  carry  on  the  business. 
In  bis  cross-examination  he  was  asked:  "Q. 
Would  you  consider  the  services  of  a  man- 
ager who  run  his  store  behind  some  $700  in 
less  than  six  months  a  proper  manager,  or 
consider  his  services  worth  $200  [per  month] 
If  he  didn't  discover  sooner  than  six  months 
that  he  was  running  his  store  behind?  A. 
I  don't  know  about  that.  I  don't  know  any- 
thing about  It.  •  ♦  •  Q.  But  you  ren- 
dered an  account  to  the  executrix  showing  a 
loss,  did  you  not?  A.  I  could  not  say." 
Again,  he  says,  in  speaking  of  some  of  the 
accounts:  "I  have  not  turned  these  accounts 
over  to  the  public  administrator  because 
they  have  not  been  asked  for.  I  will  tura 
them  over  whenever  they  are  asked  for  or 
demanded.  I  do  not  know  exactly  how 
many  of  these  outstanding  accounts  for  mer- 
chandise sold  since  Mr.  GlanelU's  death  have 
been  collected."  The  Judge  of  the  court  be- 
low, with  the  witnesses  giving  their  testi- 
mony before  him,  and  observing  their  de- 
meanor while  testifying,  is  better  able  to 
give  proper  weight  and  credibility  to  such  evi- 
dence than  Is  the  appellate  tribunal.  This 
fact  Is  the  reason  of  the  rule  that,  where 
'  there  Is  a  substantial  conflict  hi  the  evidence, 
the  finding  or  Judgment  of  the  trial  court 
will  not  be  disturbed.  Mahan  v.  Wood,  105 
Cal.  12,  38  Pac.  507;  Adams  t.  Burbank,  103 


Cal.  646,  37  Pac.  640;  Moore  r.  Douglas,  132 
Cal.  399,  64  Pac.  705. 

The  Judgment  appealed  from,  settling  the 
account,  Is  afilrmed. 

I  concur:     SHAW,  J. 

I  concur  In  the  Judgment:    ANGELLOT- 
TI,  3. 
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PEOPLE  V.  MODINA.    (Cr.  1.173.) 
(Supreme  Court  of  California.    Jan.  81,  1905^) 

CBIMINAIi    LAW— BOBBEBT— INSTKUCrrONS— NE- 

CESsrrr  of  bequest— appeai, — orai.  abou- 

ICENT— POINTS    NOT    BAISED    IN     BBIEV— KIS- 
CONDUCT  OF  COUBT— PBEJUDIGE. 

1.  Where,  in  a  prosecution  for  robbery,  the 
evidence  established  that  the  robbery  was  com- 
mitted by  force,  and  there  was  no  testimony 
that  prosecutor  was  compelled  to  part  with  his 
money  through  fear,  it  was  not  error  to  omit  to 
charge  with  reference  to  robbery  committed 
through  fear,  as  defined  by  Pen.  Code,  {  211. 

2.  In  a  prosecution  for  robbery,  it  was  not 
error,  in  the  absence  of  a  request,  to  omit  to 
charge  that  defendant,  under  the  information, 
might  be  convicted  of  petit  larceny. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  |S  1996,  1997.] 

3.  On  appeal  in  a  criminal  case,  it  is  improper 
for  defendant's  counsel,  in  oral  argument,  to 
raise  a  i>oint  as  to  alleged  misconduct  of  the 
trial  court,  not  referred  to  in  the  briefs,  and 
which  counsel  for  the  state  has  had  no  oppor- 
timity  to  consider  and  reply  to. 

4.  In  a  criminal  prosecution,  alleged  miscon- 
duct of  the  court  in  addressing  defendant's 
counsel  In  an  emphatic  and  abrnpt  manner, 
criticising  him  for  alleged  unnecessary  repeti- 
tion of  questions  propounded  to  the  prosecuting 
witness,  was  not  ground  for  reversal,  where  it 
did  not  appear  that  accused  was  prejudiced  by 
such  remarks. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Criminal  Law,  f  {  3^  3127.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smith, 
Judge. 

Albert  Modina  was  convicted  of  robbery, 
and  he  appeals.    Afllrmed. 

J.  Marlon  Brooks  and  E.  H.  Bentley,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  J.  C. 
Daly,  Dep.  Atty.  Oen.,  for  the  People. 

LORIGAN,  J.  Defendant  was  convicted  of 
robbeiy,  and  this  appeal  is  from  the  Judg- 
ment, and  the  order  denying  his  motion  for 
a  new  trial. 

The  Information  charged  the  crime  of  rob- 
bery by  means  of  force  and  fear.  As  defined 
by  the  Penal  Code  (section  211),  robbery  is 
the  "felonious  taking  of  personal  property  in 
the  possession  of  another,  from  hia  person  or 
Immediate  presence  and  against  his  will, 
accomplished  by  means  of  force  or  fear." 
And  section  212,  following,  specifies  what 
may  constitute  fear,  as  an  element  In  rob- 
bery. The  court  Instructed  the  Jury  relative 
to  what  constitutes  robbery  by  reading  to 
them  section  211.  It  Is  Insisted  by  appel- 
lant that  the  court  should  have  also  read 
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tbem  section  212,  defining  fear,  and  the  fail- 
ure to  do  so  is  assigned  as  error.  Tbe  court 
however,  sliould  only  give  such  instructions 
as  are  applicable  to  the  evidence  in  a  case. 
The  evidence  in  the  case  at  bar  shows  that 
the  robbery  charged  was  committed  by 
means  of  force.  There  was  no  evidence  in 
any  way  tending  to  show  that  the  prosecut- 
ing witness  bad  been  compelled  to  part  with 
bis  money  through  fear.  As  no  element  of 
fear  entered  into  the  perpetration  o.  the 
crime,  there  was  no  necessity  or  propriety  in 
tbe  court  Instructing  the  Jury  on  that  sub- 
ject 

It  is  next  insisted  that  the  court  should 
have  instructed  the  Jury  that  under  the  in- 
formation the  defendant  might  be  convicted 
of  petit  larceny.  It  is  too  well  settled,  how- 
ever, by  the  decisions  of  this  court  to  be 
oi)en  to  further  discussion,  that  if  a  defend- 
ant wishes  an  instruction  to  be  given  to  the 
Jury  of  theii;  right  to  find  him  guilty.  If  the 
evidence  warrants,  of  any  lesser  crime  in- 
cluded in  the  greater  one  with  which  he  is 
charged.  It  is  bis  duty  to  ask  it.  If  he  fails 
to  do  so,  he  cannot  complain  that  It  was  not 
given.  People  v.  Wilson,  135  Cal.  334,  67 
Pac.  322;  People  v.  Bailey,  142  Cal.  433,  76 
Pac.  4d;  and  a  long  line  of  decisions  refer- 
red to  in  both  those  cases. 

These  points  are  the  only  ones  made  In 
the  brief  of  counsel  for  the  appellant.  Upon 
the  oral  argument,  however.  It  was  claimed 
that  a  new  trial  should  be  awarded  on  ac- 
count of  misconduct  upon  the  pan.  of  the 
court  occurring  during  the  trial.  This  al- 
leged misconduct  consisted  of  remarks  of 
tbe  court  addressed  to  counsel  for  appellant 
during  his  cross-examination  of  the  prosecut- 
ing witness,  and  it  Is  claimed  that  these  re- 
marks created  a  prejudice  with  the  Jury 
against  counsel,  and  therefore  against  the 
defendant,  whom  be  represented.  This  point 
was  not  made  in  appellant's  brie^  and  the 
practice  of  making  points  in  criminal  cases 
upon  oral  argvmient  which  were  not  made  in 
tbe  appellant's  brief  Is  not  to  be  approved, 
especially  when  no  reason  appears  or  is  giv- 
en why  they  were  not  made  there.  Unless 
there  is  some  reasonable  excuse  for  it,  it  is 
unfair  to  counsel  on  the  other  side  to  permit 
them  to  be  made  or  considered.  Counsel  ap- 
pear in  court  prepared  to  argue  such  points 
as  In  the  appellant's  brief  it  is  indicated  he 
relies  on,  and,  when  new  points  are  raised 
on  oral  argument.  It  usually  necessitates  the 
granting  of  leave  to  respondent  to  file  a, 
brief  In  reply,  thus  creating  unnecessary  de- 
lay in  the  final  submission  of  a  cause.  In 
this  case  this  neglect  to  make  the  point  orig- 
inally would  be  sufficient  reason  for  our  de- 
clining to  now  consider  it,  as  It  Is  also  some 
indication  that  counsel  did  not  think  It  of 
sufficient  merit  then  to  present  it.  Exam- 
ining it,  however,  we  do  not  think  it  dis- 
closes any  ground  for  a  reversal.  The  re- 
marks of  the  court  were  addressed  to  coun- 
sel with  reference  to  what  the  court  deemed 


an  unnecessary  repetition  by  him  ef  ques- 
tions propounded  to  the  pros<rCUting  witness, 
and  the  asking  of  other  questions  which  bad 
no  relevancy  or  bearing  in  the  case,  and 
which  all  served  only  to  waste  time.  While 
counsel  seems  to  have  been  perfectly  cour- 
teous to  the  court,  the  record  discloses  that 
many  unnecessary  repetitions  of  questions 
and  irrelevant  inquiries  were  made,  which 
warranted  tbe  court  In  warning  counsel  to 
cease  making  them.  The  language  of  the 
court  was  quite  emphatic  and  abrupt,  but 
it  was  addressed  solely  to  that  point.  Atten- 
tion might  have  been  called  to  this  impropri- 
ety of  counsel  In  wasting  the  time  of  the 
court  in  a  more  urbane  manner  and  In  more 
courteous  language.  But  the  proper  cour- 
tesy which  shall  be  exercised  between  court 
and  counsel  must,  of  course,  be  left  to  the 
Judge's  own  sense  of  propriety,  and  we  are 
only  concerned  with  its  exercise.  In  any  giv- 
en case,  to  the  extent  of  considering  how  far 
the  want  of  it  affected  the  Jury,  if  at  all,  to 
the  prejudice  of  the  defendant;  and,  from  a 
consideration  of  the  entire  case,  we  do  not 
perceive  that  the  cause  of  defendant  was 
prejudiced  by  the  remarks  of  the  court 

The  Judgment  and  the  order  denying  the 
motion  for  a  new  trial  are  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     BES- 


146  Cal.  134 

BROOKS  et  al.  v.  UNION  TRUST  & 

REALTY  CO.    (L.  A.  1.293.) 

(Supreme  Court  of  California,  Jan.  81,  1905. 

On  Rehearing,  Feb.  28,  1905.) 

HESULTINO  AND   CONSTBrCTIVE   TRUSTS — FABOL 

EVIDENCE— BEHEABINO — PETITION— 

SEBVICE. 

1.  Though  a  consideration  is  recited  in  a  con- 
vej'ance,  parol  evidence  is  admissible  to  estab- 
lish a  resulting  and  constructive  trust  in  favor 
of  another  than  the  grantor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  47, 
Cent.  Dig.  Truata,  S§  129-133.] 

2.  Under  Sup.  Ct  Rule  SO,  authorized  by 
Const  art.  6,  §  4,  as  amended  November  8, 
1904,  and  providing  that  applications  for  re- 
hearing must  be  flleiJ  and  a  copy  served  on  the 
adverse  party  within  a  certain  time,  and  the  ad- 
verse party  shall  have  a  certain  time  to  an- 
swer, and  such  times  shall  not  be  extended,  a  pe- 
tition for  rehearing,  not  served  on  tbe  adverse 
party,  must  be  disregarded. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court  Los  Angeles 
County ;   N.  P.  Conrey,  Judge. 

Action  by  Francis  Brooks  (formerly  Burk- 
bart)  and  another  against  the  Union  Trust 
&  Realty  Company.  From  an  order  denying 
plaintiffs'  motion  for  a  new  trial,  they  ap- 
peal.   Reversed. 

Dunnlgan  &  Dunnlgan,  for  appellants. 
Walter  Bordwell,  for  respondent 

SMITH,  C.  This  la  a  suit  to  enforce  an 
alleged  trust  (resulting  and  constructive)  jn 
land  conveyed   to  defendant's  grantors  by 
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plaintiffs*  alleged  trustee.  The  findings  and 
judgment  were  for  the  defendant,  and  the 
plaintiffs  appeal  from  an  order  denying  their 
motion  for  a  new  trial.  Both  parties — ^with 
an  exception  that  will  be  noted — rely  on  the 
same  deralgnment  of  title,  which  is  as  fol- 
lows: (1)  Judgment  in  favor  of  plaintiff 
Burkhart  against  Teresa  Luhring,  of  date 
September  10,  1891,  for  the  sum  of  $85.85, 
afterwards  assigned  to  plaintiff  Brooks,  who 
was  then  the  wife  of  Burkhart,  but  after- 
wards divorced.  (2)  Sheriffs  sale  under  ex- 
ecution on  the  Judgment  for  the  sum  of 
$135.75,  and  certificate  of  sale  to  plaintiff 
Brooks,  of  date  July,  1895 ;  at  which  time,  it 
is  alleged  in  the  complaint,  and  not  denied, 
she  was  still  the  wife  of  Burkhart  On  this 
point  there  seems  to  be  some  confusion.  The 
finding  of  the  court  Is  to  the  contrary  of  the 
allegation,  and  in  the  respondent's  brief  it  is 
said  that  the  parties  had  been  divorced  near- 
ly two  years  prior  to  the  sale.  But  we  are 
cited  to  no  evidence  in  support  of  this  asser- 
tion, and  have  not  been  able  to  find  any. 
The  point  is  material  only  to  the  matter  of 
evidence.  (3)  Assignment  of  certificate  of 
sale  for  recited  consideration  of  $135.75,  and 
jsubseqnent  sheriff's  deed,  January  22,  1896, 
to  Daniel  Burkhart  and  Leonard  Brooks; 
atons,  the  former  of  plaintiff  Burkhart,  the 
latter  of  plaintiff  Brooks.  (4)  Ck>nveyance 
by  Leonard  Brooks  to  Daniel  Burkhart,  and 
allotment  of  the  land  in  question  to  the  lat- 
ter by  judgment  in  a  partition  suit  in  the 
year  1899.  (5)  Deed  of  Daniel  Burkhart, 
during  his  last  illness,  to  Sexton  &  Grlder,  of 
date  January  8,  1901.  (6)  Deed  from  Sexton 
&  Grlder  to  defendant,  of  date  January  9, 
1901.  In  addition  to  the  above,  it  is  alleged 
In  the  second  count  of  the  complaint  that 
during  the  last  illness  of  Daniel  Burkhart, 
and  before  his  deed  to  Sexton  &  Grlder,  a 
deed  In  execution  of  the  trust  was  made  and 
delivered  by  him  to  his  father  and  brother 
John  Burkhart  But  there  will  be  no  occa- 
sion to  consider  this  aspect  of  the  case. 

It  is  alleged  by  the  plaintiff,  in  effect  that 
the  plaintiff  Mrs.  Brooks,  under  agreement 
to  that  effect,  took  the  certificate  of  purchase 
at  the  sheriff's  sale  for  the  joint  use  and  ben- 
efit of  herself  and  husband,  in  certain  defi- 
nite proportions ;  that  the  certificate  was  as- 
signed by  her,  and,  by  the  direction  of  plain- 
tiffs, the  sheriff's  deed  made,  to  Leonard 
Brooks  and  Daniel  Burkhart,  without  con- 
sideration, and  upon  a  parol  agreement  and 
understanding  that  they  should  hold  the  land 
In  trust  for  plaintiffs;  that  the  deed  of  the 
former  to  the  latter  was  made  by  direction 
of  plaintiff  Burkhart  upon  the  same  trust 
and  confidence ;  that  the  trust  was  repeated- 
ly admitted  by  Leonard  and  Daniel;  and, 
finally,  that  the  deeds  from  Daniel  to  Sexton 
&  Grlder,  and  from  the  latter  to  the  defend- 
ant, were  taken  by  the  grantees,  respectively, 
with  full  knowledge  of  the  trust  It  is  fur- 
ther alleged,  in  effect,  that  the  deed  to  Sex- 
ton &  Grlder  was  procured  by  the  fraud  and 


undue  Infiuence  of  the  grantees,  acting  In 
conspiracy  with  one  Bigelow  and  others ;  and 
that  the  defendant  took  the  deed  with  knowl- 
edge of  the  trust  relations  between  Daniel 
and  the  plaintiffs  and  of  the  fraud  and  con- 
spiracy of  its  grantors  and  Bigelow.  These 
allegations  occur  In  the  second  count  of  the 
complaint,  wherein  all  the  facts  set  out  in 
the  first  count  are  also  alleged.  On  all  of 
the  issues  thus  raised  the  findings  were  ad- 
verse to  the  plaintiffs. 

The  points  urged  by  the  appellants  are  that 
the  material  findings  are  not  supported  by 
the  evidence,  that  a  new  trial  should  have 
been  granted  on  the  affidavits  of  newly  dis- 
covered evidence,  and  that  the  court  erred  in 
sustaining  the  objections  of  the  defendant  to 
questions  put  to  the  plaintiff  Brooks  and  her 
son  Leonard  as  to  the  agreement  or  under- 
standing under  which  they  took  their  re- 
spective titles.  The  last  point,  if  sustained, 
or  held  to  be  untenable,  will  dispose  of  the 
appeal,  and,  as  we  are  of  the  opinion  that  it 
Is  well  taken,  it  will  be  suflBclent  to  say  of 
the  others  that  evidence  was  introduced  by 
the  plaintiffs  tending  to  prove  their  material 
allegations — some  of  It  of  a  very  cogent  na- 
ture— and  that  It  is  claimed  by  the  appellant, 
not  without  some  plausibility,  that  "had  the 
court  not  been  in  error  upon  the  law  of  this 
matter,  it  would  doubtless  have  granted  a 
new  trial  on  the  afildavlts."  Our  attention 
will  therefore  be  confined  to  the  point  raised 
by  the  exclusion  of  the  testimony  of  Mrs. 
Brooks  and  her  eon  Leonard.  As  to  the  for- 
mer, it  is  urged  by  the  respondent  that  the 
evidence  offered  was  Inadmissible,  because  it 
appeared  that  Mrs.  Brooks  was  "the  owner 
of  the  judgment  which  was  the  consideration 
of  the  sale."  But — leaving  out  of  view  that 
it  appears  that  advances  for  sheriff's  costs 
were  made  by  Burkhart,  which  would  con- 
stitute part  of  the  consideration — her  testi- 
mony as  to  bet  part  interest  with  her  hus- 
band in  the  property  purchased  (the  fruit  of 
the  judgment)  would  have  been  cogent  to 
prove  that  she  was  similarly  interested  in  the 
judgment  itself;  and  the  Justice  of  this  in- 
ference is  confirmed  by  her  own  express  tea- 
tlmony  to  that  effect.  Nor,  were  it  other- 
wise, are  we  to  be  understood  as  holding  that 
the  point  would  be  tenable.  But  the  princi- 
pal point  urged  relates  to  the  testimony  of 
Leonard,  and  is  that,  a  money  consideration 
being  recited  in  the  assignment  of  the  certifi- 
cate and  in  the  sheriff's  deed  to  him,  parol 
evidence  was  inadmissible  to  establish  the  al- 
leged trust;  in  support  of  which  contention 
Russ  V.  Mebius,  16  Cal.  350,  and  other  cases, 
are  cited.  But  these  were  cases  where  the 
trusts  sought  to  be  established  were  in  favor 
of  the  grantor ;  and  if  It  be  assumed,  for  the 
purposes  of  the  decision,  that  such  trusts 
continue  to  exist,  as  resulting  trusts,  under 
the  Codes  (Feeney  v.  Howard,  79  Cal.  530, 
21  Pac.  984,  4  L.  R.  A.  826,  12  Am.  St  Rep. 
162),  yet  the  principle  announced  in  Russ  v. 
Mebius  is  peculiar  to  that  class  of  cases,  and 
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has  no  appUcatlon  to  the  kind  of  resulting 
trusts  referred  to  In  section  863  of  tbe  Civil 
Code.  In  trnsts  of  this  kind  the  considera- 
tion Is  nsually  recited,  yet  parol  testimony  is 
always  admissible.  Hidden  t.  Jordan,  21 
Cal.  93;  Bay  lea  t.  Baxter,  22  Oal.  576;  Mil- 
lard T.  Hathaway,  27  Gal.  119,  142;  cases 
cited  Pomeroy's  Bd.  Civ.  Code,  section  cited. 
The  evidence  offered  was,  we  think,  clearly 
admissible,  and  its  exclusion  material  error. 
We  advise  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    COOPER,  C ;   GRAY,  O. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, tbe  order  appealed  from  is  reversed  and 
the  cause  remanded  for  a  new  trial:  VAN 
DYKE,  J. ;   SHAW,  J. ;   ANGELLOTTI,  J. 

In  bank.    On  petition  for  rehearing. 

PER  CURIAM.  The  respondent  has  filed 
with  the  clerk  a  petition  for  rehearing  with- 
out serving  a  copy  thereof  on  the  adverse 
party.  Section  4  of  article  6  of  the  Con- 
stitution, as  amended  November  8,  1904,  con- 
tains tbe  following  provision:  "Tbe  Supreme 
Court  shall  make  and  adopt  rules  not  incon- 
sistent with  law  for  the  government  of  the 
Supreme  Court  and  of  the  district  courts  of 
appeal  and  of  the  officers  thereof,  and  for 
regulating  the  practice  In  said  courts."  In 
pursuance  of  this  authority  and  command  tbe 
Supreme  Court  has  adopted  rules  of  practice 
which  are  now  In  force.  Rule  30  provides 
as  follows:  "(1)  Applications  for  a  rehear- 
ing of  a  cause  by  the  court  rendering  judg- 
ment therein  must  be  filed,  and  a  copy 
served  on  the  adverse  party,  within  twenty 
days  after  the  Judgment  is  pronounced.  The 
adverse  party  may  file  an  answer  thereto  not 
less  than  two  days  before  the  expiration  of 
the  time  within  which  tbe  rehearing  can  be 
granted.  •  •  •  (4)  The  times  herein  pre- 
scribed shall  not  be  extended,  and  the  clerk 
must  not  file  any  such  application  or  answer 
efter  the  time  therefor  has  expired."  By 
virtue  of  tbe  pow^er  conferred  by  the  amend- 
ment, tbe  Supreme  Court  now  has  authority 
to  make  rules  of  practice  which  have  the 
force  of  positive  law,  so  far  as  the  rights  of 
the  parties  are  concerned,  provided  such  rules 
do  not  conflict  with  any  act  of  the  Legis- 
lature. Tbe  provisious  of  rule  30,  above 
quoted,  are  consistent  with  the  law.  They 
confer  a  positive  right  upon  the  prevailing 
party  to  have  a  copy  of  such  application 
served  upon  him  at  least  ten  days  before  the 
expiration  of  the  time  within  which  the  ap- 
plication can  be  considered  by  the  court,  and 
give  him  at  least  eight  days  thereafter  with- 
in which  to  file  an  answer  thereto.  These 
are  substantial  advantages  to  adverse  parties, 
and,  if  they  are  wisely  used,  the  court  will 
be  materially  aided  in  the  disposition  of  the 
applicatloik     Where  rules  of  court  are  of 


such  a  nature  that  Important  rights  are  given 
by  them,  a  compliance  therewith  must  be 
strictly  enforced.  In  cases  where  it  is  shown 
that  by  unavoidable  accident  or  excusable 
mistake  parties  have  been  prevented  from 
observing  such  rules,  and  it  appears  that 
substantial  injury  will  be  Inflicted  by  their 
enforcemeitt,  the  court  may,  on  proper  terms, 
allow  a  departure  therefrom.  Such  cases, 
however,  must  be  extremely  rare,  and  the  cir- 
cumstances extraordinary,  and  the  court  will 
be  reluctant  to  vary  in  the  least  from  the 
exact  practice  prescribed.  Under  the  cir- 
cumstances here  shown  the  petition  should 
not  have  been  filed  without  the  service  upon 
the  adverse  party,  and  it  must  be  disre- 
garded. 

14<  Cal.  la 
PEOPLE  ▼.  HILL.    (Cr.  1,174.) 
(Supreme  Court  of  California.    Jan.  31,  1905.) 

CBIiaNAL  LAW— ACQUrTTAI/— APPBAI.   BT 

I  STATE. 

Where  accused  was  tried  in  a  court  of  com- 
petent jurisdiction  on  a  valid  information  for 
attempting  to  bribe  a  witness,  and  was  acquit- 
ted by  a  verdict,  jeopardy  attached,  and,  as  she 
could  not  again  l>e  tried,  the  case  will  not  be 
reviewed  on  appeal  by  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  it  345-361 ;  vol.  16, 
Cent  Dig.  Criminal  Law,  H  2004,  2005.] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County;  B.  N.  Spencer,  Judge. 

Laura  Hill  was  indicted  for  attempting  to 
bribe  a  witness,  and  from  a  verdict  of  not 
guilty  the  state  appeals.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  J.  D.  Fredericks, 
Dist  Atty.,  and  C.  C.  McComas,  Dep.  Dist. 
Atty.,  for  the  State.  Emmet  H.  Wilson  and 
Yoakum  Spencer,  for  respondent. 

McFARLAND,  J.  Defendant  wag  charged 
In  the  information  with  a  felony,  to  wit,  an 
attempt  to  bribe  a  witness,  contrary  to  the 
provisions  of  section  137  of  tbe  Penal  Code. 
The  defendant  pleaded  not  guilty.  A  trial 
was  had  on  the  issue.  Evidence  was  Intro- 
duced by  both  parties,  and  after  it  was  all  in, 
and  the  parties  had  rested,  the  court  advised 
and  directed  the  jury  to  find  for  defendant 
uiwn  the  ground  that  the  evidence  was  not 
suificieut  to  warrant  a  conviction.  Thereup- 
on the  jury  rendered  a  verdict  of  not  guilty. 
The  people  appeal  from  the  order  advising 
and  directing  the  jury  to  acquit 

Tbe  respondent  was  tried  on  a  valid  in- 
formation. In  a  court  of  competent  Jurisdic- 
tion, and  was  acquitted  by  the  verdict  of  the 
jury.  "Jeopardy"  therefore  attached,  and  re- 
spondent cannot  again  be  tried  for  the  said 
alleged  crime.  Under  these  circumstances, 
and  as  held  in  prior  decisions  of  this  court.  It 
would  be  a  vain  thing  to  consider  the  general 
questions  discussed  by  appellant  People  v. 
Horn,  70  Cal.  17, 11  Pac.  470;  People  v.  Rob- 
erts, 114  Cal.  67,  45  Pac.  1016;  People  v.  Ter- 
rlll,  132  Cal.  497,  04  Pac.  894.    In  the  cases 
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jnst  dted  the  orders  appealed  from  were  af- 
firmed, and  we  will  follow  tbat  course  here. 
The  order  appealed  from  Is  affirmed. 

We  concur:   LORIGAN,  J.;  HEXSHAW,  J. 


lie  Cal.  119 

PEOPLE  T.  KELLY.    (Cr.  1,186.) 
(Supreme  Court  of  California.    Jan.  30,  1905.) 

CBIUINAI,   LAW— KOBBEBT— EVIDENCE— FBE- 
BUUPTIONS—INSTBUCTIONS—HAEK- 
LESS  EBBOB. 

1.  Where,  on  appeal  in  a  criminal  case,  a 
point  is  argued  at  length  in  the  opening  brief, 
but  is  abandoned  in  the  reply  brief,  it  will  not 
be  considered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  t  3012.] 

2.  Where,  in  a  prosecution  for  robbery,  the 
person  robbed  testified  explicitly  to  all  the  cir- 
cumstances of  the  crime,  and  clearly  identified 
defendant  as  one  of  its  perpetrators,  the  evi- 
dence was  sufficient  to  justify  a  conviction. 

[E!d.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Robbery,  {  34.] 

3.  Where  evidence,  though  immaterial,  could 
not  have  injured  accused,  the  court's  refusal 
to  strike  it  out  was  not  reversible  error. 

4.  Code  Civ.  Proc  {  1832,  defines  "indirect 
evidence"  as  that  which  tends  to  establish  the 
fact  in  dispute  by  proving  another  which, 
though  true,  does  not  of  itself  conclusively  es- 
tablish that  fact,  but  which  affords  an  infer- 
ence or  presumption  of  its  existence;  and  sec- 
tion 1963  (subdivision  20),  with  reference  to 
presumptions,  declares  that  it  is  presumed  that 
the  ordinary  course  of  business  has  been  follow- 
ed (subdivision  28),  that  things  have  happened 
according  to  the  ordinary  course  of  nature  and 
the  ordinary  habits  of  life,  and  (subdivision  32) 
that  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature. 
Held,  that  where  in  a  prosecution  for  robbery 
a  witness  had  testified  that  he  was  city  elec- 
trician, and  that  he  knew  of  the  electric  lights 
at  the  intersection  of  certain  streets  in  the  city, 
and  that  no  report  came  in  from  there  on  Jan- 
uary 14,  1902,  he  was  entitled  to  testify  that 
reports  were  not  made  onless  a  light  went  out, 
to  show  the  ordinary  course  of  business  of  the 
city  with  regard  to  its  lights  and  their  general 
or  usual  condition. 

5.  In  a  prosecution  for  robbery,  testimony  of 
a  witness  that  he  made  a  visit  to  the  place  of 
the  crime  with  a  detective,  who  "located  the 
place  where  he  understood  the  hold-up  occur- 
red," followed  by  testimony  as  to  the  condition 
of  the  electric  light  at  that  point,  was  inadmis- 
sible, in  the  absence  of  evidence  that  the  place 
referred  to  was  the  true  place  of  the  crime. 

6.  Such  evidence  was  harmless,  however,  in 
view  of  evidence  that  the  place  shown  the  wit- 
ness was  midway  between  two  lights,  prosecutor 
having  testified  that  the  place  where  the  hold-up 
occurred  was  an  open  space  in  the  middle  of  a 
block  between  certain  trees,  since,  if  the  place 
was  elsewhere  than  at  the  middle  of  the  block, 
the  light  would  have  been  stronger. 

7.  Where,  in  a  prosecution  for  robbery,  pros- 
ecutor testified  that  he  pointed  out  to  N.,  in 
company  with  others,  the  place  where  the  crime 
was  committed,  evidence  of  N.  that  he,  in  com- 
pany with  such  others,  went  to  the  place  of 
the  crime  and  made  certain  measurements  from 
the  point  so  shown  by  prosecutor,  was  admis- 
sible. 

8.  Code  Civ.  Proc  {  2051,  provides  that  it 
may  be  shown  by  the  examination  of  a  witness 
or  the  record  of  the  judgment  that  he  has  been 
convicted  of  a  felony,  and  section  17  provides 
that  words  used  in  the  singular  number  include 


the  plural.  Beld,  that  where,  after  an  informa- 
tion for  robbery  had  been  dismissed  as  against 
M.  on  his  pleading  guilty  to  robbery  in  another 
case,  he  appeared  aa  a  witness  for  defendant, 
he  was  properly  interrogated  as  to  five  different 
felonies  of  which  he  had  been  convicted  prior 
to  the  robbery  as  to  which  he  pleaded  guilty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  W, 
Cent  Dig.  Witnesses,  {  1127.] 

9.  Where,  in  a  prosecution  for  robbery,  two 
ex-convicts  testified  as  witnesses  for  defendsnt. 
it  was  not  error  for  the  district  attorney  to  em- 
phasize such  convictions  in  his  argument  to  the 
jury. 

10.  Where,  in  a  proaecntion  for  robbery,  a  wit- 
ness answered  in  the  negative  a  question  as  to 
whether  he  had  not  stated  that  K..  defendant 
and  himself  came  to  L.  together,  defendant  was 
not  prejudiced  thereby. 

11.  In  a  prosecution  for  robbery,  evidence  that 
defendant  was  booked  at  the  police  station  by 
an  assumed  name  was  inadmissible. 

12.  Where  M.,  C,  and  K.  were  charged  with 
robbery,  evidence  of  the  keeper  of  a  boarding 
house,  at  which  they  stopped  prior  to  the  com- 
mission of  the  offense,  that  C.  and  K.  registered 
under  assumed  names,  was  admissible. 

13.  In  a  prosecution  for  robbery,  evidence  of  a 
conversation  had  between  witness  and  defend- 
ant, in  which  the  latter  stated  that  on  the  nigbt 
of  the  offense  he  slept  in  a  box  car  down  by  the 
bridge,  was  not  a  confession  of  guilt,  and  there- 
fore did  not  require  proof  tliat  it  was  voluntary, 
in  order  to  justify  its  admission. 

14.  An  instruction  that  if  the  jury  is  con- 
vinced that  a  witness  has  willfully  stated  what 
is  nntrue  with  intent  to  deceive,  the  jury  must 
treat  all  his  testimony  with  distrust  and  sus- 
picion, and  reject  it  unless  they  are  convinced 
that  notwithstanding  his  base  character,  he  had 
in  other  respects  sworn  to  the  truth,  was  not 
objectionable  as  withdrawing  the  credibility  of 
the  witness  from  the  jury. 

15.  Where,  in  a  prosecution  for  robljery,  the 
prosecutor's  ownership  of  the  property  taken 
was  not  controverted,  an  instruction  requiring 
a  verdict  of  guilty  if  the  jury  believed  from  the 
evidence  facts  hypothetically  stated,  which  in- 
cluded all  the  facts  constituting  the  offense  ex- 
cept that  the  property  taken  from  prosecutor 
was  his  property,  was  not  error. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  N.  Smith,  Judge. 

William  Kelly  was  convicted  of  robbery, 
and  be  appeals.    Affirmed. 

G.  L.  Sblnn  and  F.  H.  Thompson,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  J.  C. 
Daly,  Dep.  Atty.  Gen.,  for  the  People. 

SMITH,  C.  The  defendant  was  convicted 
in  the  lower  court  of  the  crime  of  robbery, 
committed  by  him  and  two  others  on  one 
Powers  In  the  city  of  Los  Angeles,  the  precise 
place  of  the  crime  being  on  the  west  side  of 
Olive  street  between  Ninth  and  Tenth  streets. 
He  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 
Numerous  points  are  urged  by  bis  counsel 
as  grounds  for  reversal,  and  these  will  De 
considered  in  the  order  in  which  they  occur 
in  the  brief.  It  will  be  understood  that  the 
several  rulings  complained  of  were  made 
over  the  objections  and  exceptions  of  the 
defendant. 

1.  The  point  Is  made  and  argued  at  length 
i  In  appellant's  opening  brief  that  the  court 
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erred  In  refusing  to  set  aside  the  Informa- 
tion, but  In  the  reply  brief  this  point  Is 
abandoned. 

2.  It  is  claimed  that  the  evidence  was  In- 
sufficient to  Justify  the  verdict  But  Powers, 
the  man  who  was  robbed,  testifies  explicitly 
to  all  the  circumstances  of  the  crime,  and 
clearly  Identifies  the  defendant  as  one  of 
Its  perpetrators.  The  argument  of  the  coun- 
sel goes  only  to  the  credibility  of  bis  testi- 
mony, which  was  a  matter  for  the  Jury  to 
consider. 

3.  It  is  objected  that  the  court  erred  In  re- 
fusing to  strike  out  the  testimony  of  the  wit- 
ness Smith  as  to  the  whereabouts  of  one  Ah 
HIng.  Doubtless  this  testimony  was  imma- 
terial, but  It  could  not  have  Injured  the  de- 
fendant In  any  way. 

4.  The  witness  Manlhon  had  testified, 
without  objection,  that  he  was  the  city  elec- 
trician, and  that  he  knew  of  the  electric  lights 
at  the  intersection  of  Ninth  and  Tenth  streets 
and  Olive,  and  that  no  report  came  in  from 
there  on  the  14th  of  January,  1902.  He  then 
testified  that  reports  were  not  made  unless 
a  light  went  out.  But  it  was  competent,  we 
think,  for  the  prosecution  to  show  the  ordi- 
nary course  of  business  of  the  city  with  re- 
gard to  its  lights  and  their  general  or  usual 
condition.  Code  Civ.  Proc.  i  1832  and  sec- 
tion 19G3,  subds.  20,  28,  32.  As  to  the  effect 
of  the  evidence,  that  was  for  the  Jury  to  de- 
termine. The  same  witness  testified  that  he 
had  made  a  visit  to  the  place  of  the  crime 
the  night  before  with  Detective  Steele  who 
"located  the  place  where  he  understood  the 
hold-up  occurred";  and  he  then  testified  as 
to  the  condition  of  the  light  at  that  point 
We  have  been  unable  to  find  in  the  record 
any  evidence  tending  to  show  that  the  place 
referred  to  was  the  true  place  of  the  crime, 
and.  In  the  absence  of  such  evidence,  we 
think  the  testimony  was  Improperly  admit- 
ted. But  it  appears  from  the  testimony  of 
the  witness  that  the  place  showed  him  by 
Steele  was  about  midway  between  the  two 
lights,  from  which  It  may  be  inferred  that  it 
was  the  darkest  point  between  them  (except 
under  the  trees),  and  consequently,  for  the 
defendant,  the  spot  most  favorable  for  obser- 
vation. For  It  appears  from  the  testimony  of 
Powers  that  the  place  of  the  crime  was  In 
the  open  space  towards  the  middle  of  the 
block  between  the  trees  to  the  north  and  to 
the  south,  and.  If  the  place  of  the  crime  was 
elsewhere  than  at  the  middle  of  the  block, 
the  light  would  have  been  better.  Under 
these  circumstances  the  evidence  could  not 
have  injured  the  defendant 

5.  The  same  objection  was  made  to  the  tes- 
timony of  the  witness  Noble,  who,  in  com- 
pany with  Steele,  Powers,  and  others,  went 
to  the  place  of  the  crime  and  made  certain 
measurements  from  the  point  shown  by  Pow- 
ers as  the  place  of  the  crime.  But  here  Pow- 
ers himself  had  testified  that  he  had  pointed 
out  to  Noble,  in  company  with  other  persons 


named,  the  place  of  the  crime,  and  the  evi- 
dence was  therefore  unobjectionable. 

6.  The  witness  Myrtle,  with  defendant  and 
Case,  were  originally  parties  to  the  informa- 
tion in  this  case,  but  as  to  Myrtle  and  Case, 
upon  their  pleading  guilty  to  a  charge  of 
robbery  In  the  case  referred  to  as  the  "Klok- 
ke  Case,"  the  information  was  dismissed. 
Both  were  called  as  witnesses  for  the  defend- 
ant, and  Myrtle  was  asked  as  to  five  differ- 
ent felonies  prior  to  the  Klokke  Case  of 
which  he  has  been  convicted,  and  which  be 
admitted.  This  testimony,  we  think,  was 
admissible.  By  section  2051,  Code  Civ.  Proc., 
It  is  expressly  provided  that  "it  may  be 
shown  by  the  examination  of  the  witness  or 
the  record  of  the  Judgment  that  be  has  been 
convicted  of  a  felony" — which  means  that  as 
many  felonies  as  he  has  been  convicted  of 
may  be  thus  shown.    Code  Civ.  Proc.  g  17. 

7.  Similar  questions  were  asked  of  the  de- 
fendant Kelly,  and  the  same  observationa 
will  apply  as  to  the  case  of  Myrtle. 

8.  Another  objection  urged  is  that  the  dis- 
trict attorney  In  his  argument  to  the  Jury 
dwelt  with  much  emphasis  upon  previous 
convictions  of  the  witnesses  Myrtle  and  Case 
and  of  the  defendant.  This  was  objected  to 
by  defendant's  counsel,  but  we  see  nothing 
reprehensible  in  what  was  said.  Nor,  indeed, 
do  we  find  any  ruling  by  the  comt  except  in 
the  observation  that  the  former  convictions 
were  admissible  only  in  attacking  the  credi- 
bility of  the  witness,  which  seems  to  have 
been  all  that  the  defendant  could  reasonably 
have  asked  for,  and  to  which,  at  least,  he 
took  no  exception. 

9.  The  witness  Case  was  asked  whether  he 
did  not  tell  Officer  Kelly  or  some  one  in  bis 
presence  that  he  and  Kelly,  the  defendant, 
came  down  to  Los  Angeles  together  from 
Alameda  county,  and  it  Is  claimed  that  the 
question  should  not  have  been  allowed.  But 
as  the  question  was  answered  In  the  nega- 
tive, the  defendant  was  In  no  way  prejudiced. 

10.  Defendant  also  claims  that  the  co\u-t 
erred  In  refusing  to  permit  him  to  prove  that 
he,  tbe  defendant,  was  booked  at  the  police 
station  by  tbe  name  of  Badger,  bat  this  evi- 
dence was  clearly  Inadmissible. 

11.  Another  objection  is  to  the  testimony 
of  Mrs.  Lightfoot,  keeper  of  the  boarding 
house  at  which  Myrtle,  Case,  and  Kelly  put 
up  prior  to  the  commission  of  the  crime, 
who  testified  that  Case  and  the  defendant 
registered  under  the  names  of  Russel  and 
Truan.  This  evidence,  we  think,  was  clearly 
admissible. 

12.  The  witness  Steele  testified  to  a  conver- 
sation with  the  defendant.  In  which,  among 
other  things,  the  latter  said  that  on  the  night 
of  the  14th  he  slept  In  a  box  car  down  by 
the  bridge;  and  it  is  objected  that  the  evi- 
dence should  not  have  been  admitted,  both 
because  It  was  Immaterial,  and  because  it 
was  not  shown  to  Iiave  been  made  without 
inducement  of  hope  or  fear  from  the  witness. 
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Biit  the  evidence,  we  think,  was  material,  and 
the  statement  of  the  defendant  was  not  a 
confession  of  guilt,  and  therefore  did  not 
require  proof  that  It  was  voluntary.  People 
T.  Hickman,  113  Cal.  86,  45  Pac.  175. 

13.  One  of  the  instructions  of  the  court 
objected  to  is  the  following:  'The  Jury  be- 
ing convinced  tliat  the  witness  has  stated 
what  is  untrue,  not  as  the  result  of  a  mistake 
or  Inadvertence,  but  willfully  and  with  the 
design  to  deceive,  must  treat  all  of  his  testi- 
mony with  distrust  and  suspicion,  and  reject 
ail  unless  they  shall  be  convinced,  notwith- 
standing the  base  character  of  the  witness 
that  be  bad  in  other  particulars  sworn  to 
the  truth."  But  the  effect  of  this  instruction 
Is  simply  that  the  Jury  must  reject  the  testi- 
mony of  the  witness  referred  to  unless  they 
shall  be  convinced  of  its  truth,  which  Is  to 
leave  the  credibility  of  the  witness  to  the 
Jury. 

14.  Other  instructions  are  objected  to  as 
"giving  undue  prominence  by  repetition  to 
the  impeaching  Instructions"  found  In  the  rec- 
ord, but  we  think  the  instructions  are  unob- 
jectionable in  this  or  any  other  particular. 

15.  In  another  part  of  the  charge  the  Jury 
is  instructed  to  find  the  defendant  guilty  if 
they  should  believe  from  the  evidence  certain 
facts  bypotbetically  stated,  which  included 
all  the  facts  constituting  the  crime  of  rob- 
bery, except  that  the  property  taken  from 
the  party  robbed  was  bis  property.  But 
there  was  no  dispute  as  to  the  ownership  of 
property,  which  was  proved  to  be  that  of 
Powers,  the  party  robbed,  and  hence  the 
Jury  could  not  have  been  misled  by  the  in- 
structions. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  afBrmed. 

We  concur:   GRAY,  C;  HARBISON,  0. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  affirmed:  McFARLAND,  J.;  LORIGAN, 
J.;  HENSHAW,  J. 
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PEOPLE  V.  WOKG  FOOK  SAM.    (Or.  1,183.) 

(Supreme  Court  of  California.    Jan.  30,  1905.) 

CBIHINAL    tAW—PEBJUET— APPEAL     FBOU 
JUDGMENT— INSTBUOTIONS—EEVIEW. 

1.  On  an  nppeal  in  a  criminal  case  on  the 
Judgment  roll  alone,  the  judgment  will  not  be 
reversed  for  the  giving  of  an  instruction,  unless 
such  instruction  would  be  erroneous  in  every 
conceivable  state  of  the  case. 

2.  Where  an  indictment  for  i>erjur7  charged, 
not  only  that  the  testimony  given  was  fals^e, 
but  that  it  was  willfully  given  with  knowledse 
on  defendant's  part  that  it  was  false,  as  provid- 
ed by  Pen.  Code.  J  118.  and  the  court  charged 
in  terms  that  all  the  allegations  of  the  infor- 
mation except  the  falsity  of  the  testimony  were 
admitted,  an  instruction  that  if  the  Jury  be- 
lieved beyond  all  reasonable  doubt  by  the  tes- 
timony of  two  witnesses,  or  by  the  testimony 
of  one  witness  and  corroborating  circumstan- 
ces, that  the  testimony  in  question  was  false. 


they  should  convict,  did  not  constitute  rover? itle 
error,  on  an  appeal  on  the  jiulgmpnt  roll  .al(>i;e. 
8.  The  term  "false,"  a-s  used  in  Pen.  Co<le.  § 
118,  defining  perjury,  and  providing  that  every 
person  who,  having  taken  an  ojttt  that  be  will 
testify  truly,  willfully  aiiO  coi.trary  to  such 
oath  states  as  true  an.s  .nnt'  riil  fnct  which  he 
knows  to  be  false,  is  etiilty  of  perjury,  m<>ans 
"false  in  fact,"  as  distinguished  from  legal 
falsity. 

Department  1.  Appeal  from  Superior  Court. 
City  and  County  of  Sau  Francisco;  Carroll 
Cook,  Judge. 

Wong  Fook  Sam  was  convicted  of  perjury, 
and  he  appeals.    AflSrmed. 

Henry  C.  Dibble  &  Dibble  and  Edgar  D. 
Pelsotto,  for  appellant  C.  S.  Webb,  Atty. 
Gen.,  and  C.  N.  Post,  Dep.  Atty.  Gen.  (George 
D.  0>IIln8,  of  counsel),  for  the  People^ 

ANGELLOTTI,  J.  The  defendant  was  con- 
victed of  perjury,  and  appeals  from  the  Judg- 
ment There  is  no  bill  of  exceptions,  the  ap- 
peal being  on  the  Judgment  roll  alone; 

The  only  point  made  for  reversal  la  tbat 
the  court  erred  In  Instructing  the  Jury  as 
follows,  viz.:  "The  only  question  for  yoa  to 
determine  is,  was  it  true  or  false?  •  •  • 
If  you  are  satisfied  beyond  ail  reasonable 
doubt  by  the  testimony  of  two  witnesses,  or 
by  the  testimony  of  one  witness  and  corrob- 
orating circumstances,  that  the  testimony  giv- 
en In  tbat  trial  was  false,  your  verdict  in  that 
case  would  be,  'We,  the  Jury,  find  the  defend- 
ant guilty  as  charged  in  the  information.'" 
The  contention  is  that  this  instruction  omits 
an  essential  element  of  the  crime  of  perjury, 
viz.:  that  the  testimony  upon  which  the 
charge  is  based  was  not  only  false,  but  was 
willfully  given,  with  the  Intent  tbat  it  should 
be  taken  as  true,  and  was  given  with  the 
knowledge  on  the  part  of  the  witness  that  it 
was  false.  It  is  not  disputed  that  this  was 
an  essential  element  People  v.  Von  Tiede- 
men,  120  Cal.  128,  52  Pac.  153,  and  cases 
there  cited.  Tlie  Code,  in  defining  perjury, 
provides  that  "every  person  who,  having  tak- 
en an  oath  that  be  will  testify  •  •  • 
truly,  •  •  •  willfully  and  contrary  to 
such  oath  states  as  true  any  material  mat- 
ter which  he  knows  to  be  false.  Is  guilty  of 
perjury."  Pen.  Code,  {  118.  The  informa- 
tion against  defendant  was  drawn  In  accord- 
ance with  this  well-settled  principle,  charging 
not  only  tbat  the  testimony  was  false,  bnt 
that  it  was  willfully  given,  with  the  knowl- 
edge on  the  part  of  the  defendant  tbat  it  was 
false  and  untrue. 

It  is,  however,  a  well-established  rule  tbat 
in  the  absence  of  the  evidence,  this  court  will 
not  reverse  a  Judgment  for  the  giving  of  an 
instruction,  unless  such  instruction  would  be 
erroneous  in  every  conceivable  state  of  the 
case.  People  v.  Meudenball,  135  Cal.  344. 
347,  67  Pac.  325;  People  v.  Strong,  46  Cal. 
302;  People  v.  Donahue,  45  Cal.  321;  People 
V.  Torres,  38  Cal.  141.  In  People  v.  Donahue, 
supra,  this  rule  was  applied  in  a  capital  case, 
and  this  court,   in  affirming  the  Judgment, 
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wblle  admlttliig  that  the  Instruction  may 
have  been  erroneous,  said:  "Still,  if  any  state 
of  facta  might  have  been  proved  in  view  of 
which  It  would  be  proper,  then  we  must  sup- 
pose that  that  state  of  facts  was  proved,  and 
that  the  defendant  was  not  prejudiced.  The 
rule  Is  that  Judgments  will  be  reversed  for 
alleged  errors  In  instructions  only  when,  look- 
ing at  the  testimony,  we  can  see  that  the 
Jury  may  have  been  misled  by  them  to  the 
prejudice  of  the  defendant,  or  when,  in  the 
absence  of  the  testimony,  it  is  apparent  that 
the  Instruction  would  be  improper  under  any 
possible  condition  of  the  evidence.  •  •  • 
It  would  not  be  dlflScult  to  suppose  a  case 
that  would  Justify  the  instruction,  and  under 
the  rule  announced  we  cannot  reverse  the 
Judgment"  We  are  of  the  opinion  that  this 
rule  must  be  held  applicable  to  this  case.  It 
Is  conceivable  that  all  the  elements  essential 
to  perjury,  except  the  single  one  of  the  un- 
truth or  falsity  of  the  testimony,  were,  on 
the  trial  and  for  all  the  purposes  of  the  trial, 
effectually  admitted  to  exist,  and  that  the 
only  real  question  left  for  determination  by 
the  Jury  was  as  to  whether  the  alleged  false 
testimony  had  been  satisfactorily  proved  to 
be  false  by  the  testimony  of  two  witnesses,  or 
by  the  testimony  of  one  witness  and  cor- 
roborating circumstances.  If  this  was  the 
state  of  the  case,  it  cannot  be  held  that  the 
Instruction  was  improper.  It  may  seem  un- 
likely that  one  on  trial  for  perjury  should, 
for  the  purposes  of  the  trial,  deny  the  alle- 
gation that  the  alleged  false  testimony  was 
untrue,  and  at  the  same  time  admit  the  truth 
of  the  allegation  to  the  effect  that  he  willfully 
gave  the  testimony  with  the  knowledge  that  it 
was  untrue.  Yet  such  a  condition  of  affairs 
is  conceivable,  and  that  is  all  that  is  neces- 
sary to  preclude  us,  in  the  absence  of  a  bill 
of  exceptions  showing  the  proceedings,  from 
holding  that  the  instruction  was  erroneous. 
The  essential  as  to  knowledge  of  falsity  per- 
tains to  the  condition  of  mind  of  the  witness 
at  the  time  he  gives  the  alleged  false  state- 
ment The  question  in  that  connection  is,  did 
he  at  the  time  know  the  statement  to  be 
false  in  fact?  If  the  statement  was  in  fact 
true,  he  could  not,  of  course,  have  known  it 
to  be  false;  but  the  subject-matter  of  the 
statement  may  be  such  that  the  defendant 
well  knows  that  if  such  falsltj-  can  be  shown 
by  the  testimony  of  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances  (as  iB 
required  by  section  1968,  Code  Civ.  Proc.),  it 
would  be  useless  for  him  to  deny  that  he 
knew  It  to  be  false.  He  might,  therefore, 
choose  to  put  the  prosecution  upon  proof  only 
as  to  the  question  as  to  whether  the  alleged 
false  testimony  was  In  fact  true  or  false,  and 
for  all  the  purposes  of  the  trial  effectually 
admit  all  the  other  allegations  of  the  informa- 
tion, including  the  one  as  to  his  knowledge. 
Such  a  state  of  the  case  is  clearly  conceivable, 
and,  if  It  existed,  the  instruction  was  not  er- 
roneous. 
The  instruction  in  question  was  part  of  a 
79  P.—  54 


general  Instruction  upon  the  evidence  essen- 
tial to  show  perjury.  The  court  had  already 
defined  perjury  in  the  language  of  section 
118,  Penal  Code,  and  then  Informed  the  Jury 
that  under  the  Code  of  Civil  Procedure  the 
statement  alleged  to  have  been  testified  to 
falsely  must  be  proved  to  be  false,  either  by 
the  testimony  of  two  witnesses  or  one  witness 
and  corroborating  circumstances.  In  this  con- 
nection the  court  said:  "In  this  case  all  of 
the  allegations  of  the  information,  except 
the  question  as  to  whether  the  testimony  giv- 
en was  true  or  false,  are  admitted.  All  the 
allegationg  of  the  information,  with  the  ex- 
ception of  that  stated,  are  admitted,  and 
the  court  instructs  you  that  on  those  facts, 
of  course,  there  is  no  question — that  the 
trial  was  had  as  charged  In  the  informa- 
tion, and  the  oath  administered  as  char- 
ged in  the  information,  the  oath  taken  as 
charged  in  the  Information,  and  the  testi- 
mony 80  given  as  charged  in  the  information, 
and  that  the  testimony  was  material  as  char- 
ged in  the  information.  The  only  question 
for  you  to  determine  Is,  was  it  true  or  false? 
Tou  must  determine  that  yourselves.  It  is  a 
question  of  fact  resting  solely  with  you,  and 
you  must  find  that  it  was  false,  either  from 
the  testimony  of  two  witnesses,  or  from  the 
testimony  of  one  witness  with  corroborating 
circumstances;  and  if  such  testimony  Is  not 
before  you,  of  course,  you  cannot  convict,  or 
If  you  have  a  reasonable  doubt,  from  all  the 
testimony  in  the  case,  as  to  whether  it  was 
true  or  false — whether  the  testimony  given 
on  the  trial  mentioned  in  the  information  was 
true -or  false — he  is  entitled  to  an  acquittal 
at  your  hands."  Then  followed  the  conclud- 
ing paragraph  of  the  portion  hereinbefore 
quoted.  It  thus  appears  that  the  court  told 
the  Jury  In  terms,  that  all  of  the  allegations 
of  the  information,  except  the  single  one  as  to 
the  falsity  of  the  testimony,  were  in  fact  ad- 
mitted. This  absolute  statement  is  not  qual- 
ified or  limited  by  the  subsequent  paragraph. 
In  which  the  court  further  stated  several  par- 
ticulars wherein  the  allegations  of  the  in- 
formation were  admitted.  Such  statement 
in  no  way  purports  to  be  a  limitation  on  the 
preceding  statement,  and  is  not  at  all  incon- 
sistent therewith.  With  the  question  as  to 
whether  the  fact  was  in  accord  with  the 
statement  of  the  court  that  all  of  the  allega- 
tions were  admitted,  except  the  single  one 
as  to  the  falsity  of  the  testimony,  we  are  not 
here  concerned.  That  question  could  arise 
only  on  a  bill  of  exceptions,  showing  the  pro- 
ceedings. 

It  Is  suggested  that  the  issue  really  left  for 
the  consideration  of  the  Jury,  after  the  ad- 
missions made  on  the  trial,  was  as  to  the 
"legal  troth  or  falsity"  of  the  testimony,  as 
distinguished  from  its  truth  or  falsity  in 
point  of  fact,  and  that  this  is  shown  by  the 
Instructions  of  the  court.  The  word  "false," 
In  the  statute  defining  perjury,  means  false 
in  point  of  fact.  As  used  in  the  instruction, 
tt  tmdonbtedly  means  the  same  thing.    If  the 
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Instruction  could  be  construed  as  meaning 
what  is  called  by  appellant  "legal  falsity,"  it 
would  not  be  open  to  the  criticism  made  by 
him;  for  It  would  have  required  the  jury  to 
find  the  existence  of  all  the  elements  essen- 
tial to  such  "legal  falsity"  before  they  could 
convict  But  the  term  "legal  falsity"  is 
meaningless  in  this  connection.  To  consti- 
tute perjury,  the  testimony  given  must  be 
false  in  point  of  fact,  and  must  have  been 
given  with  knowledge  that  it  was  bo  false  in 
point  of  fact  These  are  separate  and  dis- 
tinct elements,  and  each  must  be  alleged  in 
the  information.  "To  say  that  a  witness  tes- 
tified falsely  does  not  necessarily  Imply  that 
he  did  It  willfully  or  knowingly;  and  saying 
that  he  so  testified  contrary  to  bis  oath  is 
merely  to  say  in  another  form  that  he  testi- 
fied falsely.  The  language  of  the  statute  is 
'willfully,  and  contrary  to  such  oath,  states 
as  true  any  material  matters  which  he  knows 
to  be  false.'  Pen.  Code,  8  118.  This,  or  lan- 
guage of  like  Import,  most  be  employed  to 
satisfy  the  statute."  People  v.  Ross,  103  Cal. 
425,  37  Pac.  379.  According  to  the  statement 
of  the  court,  as  shown  by  its  instructions,  the 
only  allegation  of  the  Information  that  had 
not  been  admitted  was  the  allegation  to  the 
effect  that  the  testimony  was  false  in  point 
of  fact. 
The  judgment  is  affirmed. 

We  concur:    VAN  DYKE,  J.:  SHAW,  J. 


H6  Cal.  SI 

WILIiBY  et  al.  v.  CLEMENTS.    (L.  A. 
1,607.)* 

(Supreme  Court  of  California.    Tan.  28,  1905.) 

EXCHANGE  01"  PEOPEBTY— FRAUD  —  RATIFICA- 
TION —  BESCISSION  —  BETUBN  OF  CONSIDEBA- 
TION— FINDINGS  —  CONFLICTING  EVIDENCE  — 
APPBAIr-CONCLUSIVENESS. 

1.  Where,  in  a  suit  to  set  aside  a  conveyance 
for  fraud,  the  evidence  was  contradictory,  find- 
ings of  the  court  that  the  representations  were 
made  to  induce  plaintiff  to  make  the  trade,  in 
accordance  with  plaintiff's  testimony,  and  that 
they  were  false  and  known  to  be  false  by  de- 
fendant, will  be  accepted  as  conclusive  on  ap- 
peal. 

2.  In  a  suit  to  set  aside  an  exchange  of  prop- 
erty for  fraud,  evidence  held  to  justify  a  finding 
that  K.,  who  was  active  in  furthering  the  ex- 
change, and  who  deceived  plaintiff  with  refer- 
ence toereto,  represented  defendant,  and  was 
not  plaintiffs  agent. 

3.  In  a  suit  to  set  aside  an  exchange  of  prop- 
erty for  fraud,  oral  misrepresentations  made  to 
induce  plaintiff  to  enter  into  the  contract  were 
not  inadmissible  under  Civ.  Code,  §  1625,  pro- 
viding that  a  written  contract  supersedes  pre- 
vious verbal  negotiations,  such  section  being 
inapplicable  until  after  the  contract  in  writing 
has  tieen  executed. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  8  2013.] 

4.  Where  plaintiff,  after  making  an  exchange 
of  proi>erties^  signed  an  instrument  expressing 
her  satisfaction  with  the  exchange,  knowing  of 
defendant's  fraudulent  representations  concern- 
ing a  deficiency   in   the  quantity  of   the  land 


*Rebearlns  denied  February  27,  1906. 


conveyed  to  her  and  concerning  an  Inenmbrance 
thereon,  bnt  without  notice  of  the  falsity  of 
other  representations  concerning  the  qnality  of 
the  land,  its  productiveness,  and  watw  rights 
appurtenant  thereto,  which  would  not  be  dis- 
closed by  a  mere  examination  of  the  property, 
she  was  not  estopped  by  her  ratification  from 
subsequently  rescinding  the  exchange  therefor. 

5.  Plaintiff,  on  discovering  such  further  fraud- 
ulent representations,  was  entitled  to  rescind 
the  ratification  as  well  as  the  original  transac- 
tion, under  Civ.  Code,  }  2314,  providing  that  a 
ratification  may  be  rescinded  when  made  with 
an  imperfect  knowledge  of  the  material  facts 
of  the  transaction  ratified. 

6.  Where,  in  a  suit  to  set  aside  an  exchange 
of  real  estate  for  fraud,  the  court  found  that 
K.  acted  in  the  transaction  as  defendant's 
agent,  though  he  represented  to  plaintiff  that 
he  was  acting  in  her  behalf,  plaintiff  was  not 
required  to  return  a  sum  paid  K.  by  defendant, 
as  a  condition  to  her  right  to  rescind  the  ex- 
change. 

Commissioners'  Dedsioa  D^Mrtment  1. 
Appeal  from  Superior  Court  Los  Angeles 
County;   N.  P.  Conrey,  Judge. 

Action  by  Warner  E.  Wllley  and  another 
against  James  I.  Clements.  From  a  decree 
In  favor  of  plaintiffs,  defendant  appeals. 
Affirmed. 

John  W.  Kemp  and  Byron  L.  Oliver,  for 
appellant  J.  Wiseman  MacDonald  and 
Clarence  A.  Miller,  for  respondents. 

HARRISON,  O.  Action  for  rescission  and 
to  set  aside  certain  Instruments  of  transfer 
executed  between  the  plaintiffs  and  the  de- 
fendant 

In  January,  1902,  the  plaintiff  Luln  K. 
Wllley  was  the  owner  of  certain  real  estate 
in  Los  Angeles,  which  she  subsequently  con- 
veyed to  the  defendant  In  exchange  for  a 
tract  of  land  In  Tulare  county  conveyed  to 
her  by  him.  She  seeks  by  this  action  to  re- 
scind the  transaction  upon  the  grotmd  that 
she  was  Induced  to  make  the  exchange  by 
reason  of  certain  false  and  fraudulent  repre- 
sentations made  to  her  by  and  on  behalf  of 
the  defendant  The  plaintiff  Warner  E.  Wll- 
ley Is  the  husband  of  Lulu,  and  for  that  rea- 
son Is  joined  with  her  as  a  party  plaintiff. 

At  the  trial  of  the  cause  the  court  found 
that  among  the  Inducements  to  make  the  ex- 
change the  defendant  represented  to  Mrs. 
Willey  that  bis  tract  of  land  In  Tulare  cotin- 
ty  consisted  of  380  acres,  of  which  100  acres 
had  been  planted  to  alfalfa,  and  had  pro- 
duced crops  of  alfalfa  each  year;  that  there 
were  25  tons  of  alfalfa  stacked  on  the  place, 
and  In  the  bam,  which  had  been  produced  on 
the  ranch;  that  the  ranch  had  produced  In 
the  preceding  year  5,400  sacks  of  grain;  that 
the  profits  of  the  ranch  for  that  year  amount- 
ed to  ?6,000;  that  there  was  a  water  ditch 
running  across  the  place,  which  furnished  all 
the  water  necessary  for  the  crops  upon  the 
land,  at  a  cost  of  50  cents  per  acre;  that 
there  was  appurtenant  to  the  land  500  shares 
of  water  stock,  which  he  held,  and  which  en- 
titled the  ranch  to  an  abundant  supply  of 
water  free  of  charge ;  that  the  property  was 
Incumbered  by  a  mortgage  of  $2,000,  bearing 
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interest  at  6  per  cent ;  that  all  tbe  personal 
property  on  tbe  place  went  with  it;  that 
with  said  personal  property  there  was  a  val- 
uable gang  plow.  Tbe  court  found  tbat  the 
rancb  consisted  of  only  320  acres ;  tbat  tbere 
was  an  incumbrance  of  $6,000  upon  it,  wbicb 
also  covered  certain  other  property;  tbat, 
wltb  tbe  exception  of  about  20  acres,  no  part 
of  the  ranch  bad  ever  been  planted  to  alfalfa 
or  produced  any  alfalfa,  and  that  this  20 
acres  had  never  yielded  a  crop  of  alfalfa; 
that  no  part  of  the  25  tons  of  alfalfa  then 
stacked  there  had  been  produced  upon  tbe 
place,  but  that  all  of  it  had  been  cut  from 
an  adjoining  ranch;  that  the  ranch  did  not 
produce  5,400  sacks  of  grain  In  the  year  1901, 
but  produced  only  1,100  sacks  in  that  year, 
and  that  that  was  the  largest  crop  that  had 
ever  been  produced  in  one  year  on  the  ranch ; 
that  the  profits  of  the  ranch  for  the  year  1901 
did  not  amount  to  $0,000,  or  to  any  sum  of 
money  whatever;  that  there  was  no  water 
stock  appurtenant  to  said  rancb,  or  entitling 
the  ranch  to  any  supply  of  water  whatever, 
free  of  charge,  or  at  all;  that  no  water 
could  be  obtained  for  the  rancb  except  at  the 
cost  of  $1.50  per  acre;  that  there  was  no 
gang  plow  on  the  ranch  belonging  to  the  de- 
fendant. The  superior  court  thereupon  ren- 
dered Judgment  in  favor  of  tbe  plaintiffs, 
from  which,  and  from  an  order  denying  a 
new  trial,  the  defendant  has  appealed. 

In  support  of  tbe  appeal,  tbe  appellant 
urges  tbat  tbe  evidence  before  tbe  court  was 
Insufilclent  to  Justify  its  decision  in  favor  of 
the  plaintiff;  that  before  the  deeds  of  ex- 
change were  executed  Mrs.  Willey  had 
caused  an  examination  of  the  Tulare  prop- 
erty to  be  made,  and  relied  upon  such  exam- 
ination and  her  Judgment  thereon,  instead  of 
tbe  representations  made  to  her  by  the  de- 
fendant; that  after  the  deeds  of  exchange 
had  been  executed  and  recorded  she  ratified 
the  transaction  by  a  subsequent  instrument 
in  writing. 

Upon  the  issue  whether  the  above  repre- 
sentations were  made  to  the  plaintiff,  as  well 
as  upon  many  other  Issues  in  the  case,  tbe 
testimony  on  behalf  of  the  respective  parties 
was  directly  contradictory,  and  tbe  above 
findings  of  the  court  that  tbe  representations 
were  made  in  accordance  with  the  testimony 
given  on  behalf  of  tbe  plaintiff,  rather  than 
in  accordance  with  tbe  testimony  on  behalf 
of  the  defendant,  must  be  accepted  as  correct 
That  the  representations  were  false,  and 
were  known  to  the  defendant  to  be  false 
when  they  were  made.  Is  not  controverted 
by  him.  Tbat  they  were  made  in  reference 
to  facts  which  were  material  to  the  transac- 
tion is  evident  from  their  nature. 

Some  of  the  above  representations  to  tbe 
plaintiff  were  made  by  one  MacKnight,  who 
acted  quite  prominently  in  the  transaction, 
and  tbe  finding  of  the  court  that  he  was  the 
agent  of  the  defendant  for  the  purpose  of  ef- 
^/°ctlng  the  exchange,  and  tbat  therefore  his 
representations  to  Mrs.  Willey  as  to  the  char- 


.acter  of  the  Tajare  property  are  to  have  tbe 
same  effect  as  if  made  by  the  defendant  him- 
self, is  challenged  by  the  appellant  as  not 
sustained  by  the  evidence.  Whether  he  was 
such  agent  was  an  issue  sharply  contested 
at  tbe  trial,  and  was  to  be  determined  by  the 
court  upon  a  consideration  of  the  entire  evi- 
dence respecting  the  course  pursued  by  him 
during  tbe  negotiations,  rather  than  upon 
any  specific  testimony  by  him  or  by  tbe  de- 
fendant as  to  tbe  fact;  and  tbe  inference 
which  the  trial  court  might  reasonably  make 
from  such  evidence  is  entitled  to  the  same 
consideration  as  its  finding  of  a  fact  upon 
contradictory  evidence.  Tbe  evidence  before 
the  court  however,  fully  Justified  It  in  find- 
ing, not  only  tbat  MacKnight  was  the  agent 
of  the  defendant  for  the  purpose  of  effecting 
tbe  exchange,  but  tbat  during  all  the  nego- 
tiations in  reference  thereto  he  falsely  pre- 
tended to  Mrs.  Willey  that  be  was  acting  in 
her  interest  while  be  was  in  fact  acting  in 
tbe  interest  of  the  defendant  and  against  her 
Interest  Although  be  had  for  some  years 
prior  thereto  been  her  agent  In  collecting 
rents,  and  had  aided  her  in  other  business 
transactions  to  tbe  extent  that  she  reposed 
trust  and  confidence  in  him,  she  did  not  em- 
ploy him  for  this  transaction,  but  received 
tbe  proposition  for  the  exchange  from  him. 
This  proposition  was  made,  in  the  first  in- 
stance, by  the  defendant  to  MacKnight  and 
was  typewritten  and  signed  by  the  defendant 
in  the  o£9ce  of  MacKnight  MacKnight 
thereupon  requested  Mrs.  Willey  to  come  to 
his  ofiSce,  and  there  she  first  met  the  defend- 
ant, and  in  his  presence  MacKnight  then 
read  the  proposition  to  her.  During  this  in- 
terview oral  representations  as  to  the  char- 
acter of  the  Tulare  property  were  made  by 
both  tbe  defendant  and  MacKnight  and  Mac- 
Knight strongly  urged  her  to  accept  the  prop- 
osition. The  contention  of  the  appellant  that 
these  oral  representations  cannot  be  consid- 
ered, fOT  the  reason  that  they  were  super- 
seded by  the  written  proposition,  is  without 
merit  The  representations,  whether  oral  or 
written,  were  made  as  Inducements  for  en- 
tering into  the  contract,  and  the  provision  of 
section  1625,  Civ.  Code,  cited  by  the  appel- 
lant that  the  writing  supersedes  the  previous 
verbal  negotiations,  Ims  no  application  until 
after  tbe  contract  in  writing  has  been  exe- 
cuted. Tbe  subsequent  conduct  of  Mac- 
Knight during  tbe  comrse  of  the  transaction 
fully  supports  tbe  conclusion  of  the  court 
tliat  be  was  at  all  times  acting  as  the  agent 
for  the  defendant  and  in  his  behalf,  and  con- 
sequently that  the  defendant  is  accountable 
for  his  representations  made  in  his  absence, 
as  well  as  for  those  made  in  his  presence. 

The  facts  relied  upon  as  a  ratification  are 
as  follows:  At  the  time  the  appellant's  prop- 
osition to  exchange  the  properties  was  sub- 
mitted to  Mrs.  Willey  (January  10th),  she 
wrote  at  tbe  bottom  thereof,  "If  the  proper- 
ty is  satisfactory  upon  investigation  I  will 
trade,"  and  signed  her  name  thereto.    On 
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January  IBth  she  was  taken  eerlonsly  ID, 
and  for  several  weeks  thereafter  was  con- 
fined to  her  bed,  and  by  reason  of  ber  Illness 
was  unfitted  during  that  time  to  do  business. 
While  she  was  In  this  condition,  MacKnight, 
on  January  17th,  falsely  stated  to  her  that 
the  defendant  had  received  an  offer  of  $5,- 
000  more  for  his  Tulare  property,  and  that 
he  was  likely  to  accept  the  same,  and  pre- 
sented her  a  document,  the  nature  of  which 
he  concealed  from  ber,  but  which  he  repre- 
sented to  her  to  be  an  Instrument  which 
would  have  the  effect  of  holding  the  defend- 
ant to  his  bargain,  and  urged  her  to  sign  It, 
stating  to  her  that  the  document  was  to  be 
held  by  him  In  escrow.  Upon  these  repre- 
sentations she  signed  the  document  without 
reading  It,  or  having  it  read  to  her,  and  Mac- 
Knight  took  It  away  with  blm.  The  Instru- 
ment was  in  fact  a  conveyance  of  her  Los 
Angeles  property  to  the  defendant,  and  al- 
though she  was  Ignorant  of  this  fact,  and  did 
not  in  fact  acknowledge  her  execution  of  It, 
MacKnight  on  the  same  date,  after  leaving 
her,  aflBxed  to  It  his  certificate,  as  a  notary 
public,  that  she  had  acknowledged  its  execu- 
tion to  blm,  and,  instead  of  keeping  it  as 
he  had  promised,  he  delivered  It  to  the  de- 
fendant, at  whose  request  It  was  recorded 
In  the  oflBce  of  the  county  recorder  of  Tulare 
county  on  January  24th.  On  January  27th 
she  learned  that  the  Instrument  was  a  con- 
veyance of  her  Los  Angeles  property,  and 
that  the  Tulare  property  consisted  of  only 
320  acres,  and  upon  calling  the  attention  of 
MacKnight  to  this  fact  he  said  to  her  that 
he  had  got  the  paper  and  finished  the  thing 
up  through  his  zeal  for  her  welfare,  but  that 
if  she  did  not  want  the  ranch  be  could  fix 
it;  that  if  she  would  Indorse  ber  acceptance 
upon  the  defendant's  original  proposition, 
tliat  would  make  it  a  contract,  and  the  de- 
fendant could  be  made  to  pay  ber  the  full 
value  of  the  CO  acres  shortage,  or  she  could 
knock  tie  trade  oveor  If  she  wished.  There- 
upon she  wrote  upon  the  document  of  Janu- 
ary 10th,  "Above  proposition  accepted,"  and 
signed  her  name  thereto,  and  MacKnight 
took  the  paper  away.  This  Indorsement  was 
written  by  her  on  January  27th,  but  Mac- 
Knight caused  It  to  be  dated  January  16th, 
thus  making  It  appear  that  she  had  accepted 
the  proposition  prior  to  the  execution  of  her 
deed.  A  day  or  two  later  she  consulted  an 
attorney  In  reference  to  the  transaction,  and 
on  January  30th  he  wrote  to  the  defendant, 
calling  his  attention  to  the  discrepancy  In 
acreage  of  the  Tulare  tract  On  the  next 
day  the  defendant,  instead  of  responding  to 
the  letter  of  the  attorney,  sent  to  Mrs.  Willey 
through  the  post  olfice  a  registered  letter. 
In  which  he  stated  to  her  that  he  knew  no 
reason  why  she  should  be  dissatisfied  with 
the  deal,  but  that  he  was  perfectly  willing 
to  trade  back,  and  offered  to  do  so,  stating 
also  that  his  offer  would  remain  open  for 
10  days.  At  the  time  he  sent  this  letter  he 
knew  that  Mrs.  WUley  was  ill,  and  would 


not  for  that  reason  be  able  to  act  upon  It 
during  the  10  days  therein  named,  and  that 
she  had  not  ascertained,  and  could  not  dur- 
ing that  time  ascertain,  the  truth  as  to  the 
aforesaid  representations  made  by  him. 
MacKnight  also  advised  her,  upon  her  re- 
ceipt of  the  letter,  to  disregard  it,  saying  to 
her:  "Do  not  pay  any  attention  to  that  offer 
of  Clements  to  rescind.  I  will  fix  matters 
up."  A  few  days  after  this  MacKnight 
again  visited  the  plaintiff,  and  falsely  repre- 
sented to  her  that  she  was  indebted  to  him 
in  the  sum  of  $925  as  a  commission  for  his 
services  in  the  transaction,  and  stated  to  her 
that  the  defendant  would  pay  him  this  com- 
mission, and  would  allow  her  certain  other 
money  connected  with  the  transaction,  and 
would  extlngiilsb  the  incumbrance  on  the 
Tulare  property  In  excess  of  |2,000  If  she 
would  ratify  the  transaction  of  exchange  and 
waive  any  claim  on  account  of  the  60  acres 
shortage;  and  on  February  14th  presented 
to  her  an  Instrument  purporting  to  express 
ber  satisfaction  with  the  exchange,  which, 
at  his  request,  she  thereupon  signed. 

At  the  time  she  signed  this  document  she 
knew  that  the  Tulare  property  was  60  acres 
less  in  extent  than  defendant  bad  represent- 
ed it  to  be,  and  she  accepted  the  plaintiff's 
agreement  to  reduce  the  incumbrance  there- 
on to  $2,000.  If  these  bad  been  the  only 
items  of  misrepresentation,  her  execution  of 
the  Instrument  would  have  rightly  estopped 
ber  from  claiming  any  rescission.  The  de- 
fendant had,  however,  made  the  other  repre- 
sentations above  mentioned  of  the  character 
and  condition  of  his  property,  whose  falsity 
she  did  not  ascertain  iintil  after  she  went  to 
the  property  In  April.  These  were  state- 
ments of  facts  which  were  peculiarly  within 
his  knowledge,  and  which  would  not  be  dis- 
closed by  a  mere  examination  of  the  prop- 
erty, and  upon  which  she  had  the  right  to 
rely  without  any  investigation  for  the  pur- 
pose of  ascertaining  their  truth.  Bank  of 
Woodland  v.  Hyatt,  58  Cal.  234;  Calmon  v. 
Sarraille,  142  Cal.  638,  76  Pac.  486.  Her  sub- 
sequent ascertainment  of  their  falsity  gave 
her  the  right,  under  section  2314,  Civ.  Code, 
to  rescind  the  ratification  as  well  as  the  orig- 
inal transaction. 

The  court  rightly  held  that  defendant  was 
not  entitled  to  be  reimbursed  for  the  $925 
paid  to  MacKnight  The  plaintiff  was  only 
required  to  restore  what  she  had  received 
from  the  defendant  As  she  was  under  no 
obligation  to  MacKnight  the  payment  to  him 
by  the  defendant  was  not  for  her  benefit  and 
she  was  not  required  to  refund  It  to  him. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

We  concur:    COOPEB,  C;  GRAY,  a 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  ANGELLOTTI,  J.; 
SHAW,  J.;  VAN  DYKE,  J. 
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a4e  Cal.  132) 

13x  parte  HOAR.    (Cr.  1,232.) 
(Saprema  Court  of  CalUornia.    Jan.  81,  190&) 

OORXnCFT— JUUBDIOriON— SBOOBD— BBPOBI- 

SB'S  NOTKS. 

LCode  civ.  Proc  i  1211,  provides  that, 
when  a  contempt  Is  committed  in  the  Immedlat* 
view  or  presence  of  the  court  or  Jadge  in 
chamber*.  It  may  be  pnuiahed  summarily,  and 
that  an  order  must  be  made  reciting  the  facts 
as  occurring  In  such  immediate  view  and  pres- 
ence, adjudging  that  the  person  proceeded 
against  is  thereby  guilty  of  contempt,  and  that 
he  be  punished  as  therein  preacribed.  Held, 
that  under  such  section  the  Jurisdiction  of 
every  court  to  panlsh  for  contempt  is  special 
and  limited,  and  its  authority  to  render  Judg- 
ment mnst  be  shown  by  the  record  of  convic- 
tion. 

2.  A  certified  copy  of  the  minutes  of  a  supe- 
rior conrt,  reciting  that  in  a  certain  case  peti- 
tioner, the  district  attorney,  was  sworn  and 
examined  as  a  witness  for  the  defense,  and  on 
refusing  to  answer,  after  being  ordered  to  do  so 
by  the  court,  was  adjudged  in  contempt  and  or- 
dered committed  to  jail  until  he  diouid  answer 
the  Interrogatories,  was  insufficient  to  show  Ju- 
risdiction of  the  court  to  punish  petitioner  for 
contempt  or  to  sustain  his  incarceration. 

8.  Where  a  district  attorney,  on  being  sworn 
as  a  witness  in  a  criminal  case,  refused  to  tes- 
tify, after  being  ordered  to  do  so  by  the  court, 
and  was  thereupon  committed  for  contempt,  the 
reporter's  notes  of  the  proceedings  leading  up 
to  the  order  of  contempt  was  no  part  of  the 
record  of  such  contempt  proceedings. 

Application  for  -writ  of  habeas  corptis  to 
obtain  a  release  of  B.  H.  Hoar,  Incarcerated 
for  contempt    Petitioner  discharged. 

J.  K.  Law  and  F.  W.  Henderson,  for  peti- 
tioner. Frank  H.  Farrar  and  F.  Q.  Ostran. 
dor,  for  respondent 

BEATTY,  O.  J.    On  petition  of  E.  EL  Hoar, 

alleging  that  he  was  unlawfully  Imprisoned 
by  the  sberiff  of  Merced  county,  a  writ  of 
habeas  corpus  was  issued,  and  has  been  du- 
ly served  and  returned.  Both  by  the  peti- 
tion and  the  return  an  attempt  liaa  been 
made  to  raise  questions  of  some  importance 
relating  to  the  procedure  in  criminal  cases, 
and  to  those  questions  the  argument  of  conn- 
■el  has  been  mainly  directed.  The  case,  how- 
ever, does  not  call  for  a  decision  or  any  dis- 
cnssion  of  those  questlonB,  for  it  la  clear  up- 
on the  face  of  the  sherifTs  return  that 
Wbicbever  contention  might  be  sustained,  It 
wonld  equally  follow  that  the  prisoner  mnst 
be  discharged. 

The  only  authority  for  his  detention  to  • 
certified  copy  of  the  following  order: 

"Minutes  of  the  Superior  Court  Merced 
County.  Tuesday,  Jan.  24tb,  1905.  Present: 
Hon.  Bl.  N.  Rector,  Jndge.  The  People  of  the 
State  of  California  t.  F.  A.  Robinson.  The 
defendant  and  respective  counsel  return  into 
court  K  H.  Hoar,  district  attorney,  is  sworn 
and  examined  as  a  witness  for  the  defense, 
bnt  refnses  to  answer  certain  interrogatories 
after  being  ordered  to  do  so  by  the  court  and 
be  is  again  adjudged  to  be  in  contempt  of 
court  and  the  conrt  orders  that  be  be  com- 
mitted to  the  county  Jail  until  be  shall  an- 
«wer  said  interrogatories." 

Cal.Rep.  78-81  P.— 31 


In  cases  of  contempt  every  court  exercises 
a  special  and  limited  Jurisdiction,  and  its  au- 
thority to  Impose  a  fine  or  term  of  imprison- 
ment most  be  shown  by  the  record  of  oom- 
vlctlon.  Code  Civ.  Proc.  |  1211;  Overend  ▼. 
Superior  Court  ISl  CaL  284.  63  Pae.  872,  and 
cases  dted.  This  order  is  wholly  insufficient 
to  show  Jurisdiction,  and  the  official  report- 
er's notes  of  the  proceedings  leading  np  to 
the  order  are  no  part  of  the  record. 

The  petitioner  to  discharged. 


(U(  C>1.  UO) 
DB  liTTCCA  T.  PRICE,  Justice  of  the  Peace. 
(Lb  A.  1,470.) 

(Supreme  Conrt  of  California.   Jan.  28,  160B.) 

stTBinssioir  ov  oontbovkbst— seabcr  was- 

BANT— JUSnOB  or  THE  FKAOB— JUBISDIOnOIl 
— UATTEB   OF  niFSXIlEHCK--CEBnOaA.SI. 

1.  Code  Civ.  Proc  S  1138,  declares  that  par- 
ties to  a  question  in  difference  which  might  be 
the  subject  of  a  civil  action  may,  without  ac- 
tion, agree  on  a  case  containing  the  facts  on 
which  the  controversy  depends,  and  present  a 
submission  of  the  same  to  any  court  which 
would  liave  Jurisdiction  if  an  action  had  been 
brought  Held,  that  where  a  Justice  of  the 
peace  liad  Issued  a  search  warrant  against  L., 
which  had  been  delivered  to  the  sheriff,  but  the 
sheriff  had  taken  no  steps  to  serve  it  no  "ques- 
tion fai  difference"  existed  betwen  the  Justice 
and  L,  which  could  be  the  subject  of  an  action, 
SO  as  to  authorize  a  submission  by  them  of  the 
question  whether  the  Justice  had  jurisdiction  to 
receive  and  file  the  affidavit  for  the  warrant 
and  to  issue  the  same. 

[Ed.  Note. — For  cases  In  i>o!nt  see  vol.  44. 
Cent  Dig.  Submission  of  Controversy,  t§  4,  6.] 

2.  It  was  immaterial,  under  such  circumstan- 
ces, that  the  action  of  the  Justice  in  issuing  tlie 
warrant  might  be  reviewed  by  certiorari. 

In  Bank.  Appeal  from  Superior  Conrt; 
San  Diego  County;  B.  8.  Torrance,  Judge. 

Controversy  without  action,  between  F.  A. 
De  Lucca  and  William  H.  Price,  Justice  of 
the  peace.  From  a  Judgment  in  favor'  of 
the  former,  the  latter  appeals.    Reversed. 

Cassius  Carter,  Dlst  Atty.,  and  W.  R.  An- 
drews, Dep.  Dlst  Atty.,  for  appellant  Hen- 
drlck  &  Wright  for  respondent 

ANOELLOTTI,  J.  Thto  to  an  attempt 
without  action  and  under  the  provisions  of 
section  1138  et  seq.  of  the  Code  of  Olvil 
Procedure,  to  obtain  a  decision  as  to  whether 
a  search  warrant  requiring  a  search  of  the 
premises  of  respondent  for  certain  property, 
and  the  taking  of  the  same.  If  found,  already 
issued  by  the  appellant  as  Justice  of  the 
peace,  and  in  the  hands  of  the  sherlll  of 
Ban  Diego  county,  who  was  about  to  ex- 
ecute the  same,  was  Issued  without  Juris- 
diction and  authority  of  law.  The  agreed 
case  was  submitted  to  the  supertw  conrt  of 
San  Diego  county  by  respondent  and  appel- 
lant alone,  the  officer  holding  said  warrant 
not  being  a  party  to  the  submission.  The 
question  to  be  decided,  as  stated  In  the  sub- 
mission, was  "whether  the  said  William  H. 
Price,  as  he  to  Justice  of  said  Julian  town- 
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sbip,  coanty  of  San  Diego,  state  of  Callforniii, 
have  power,  authority,  aud  Jurisdiction  to 
entertain,  receive,  and  file  said  a£9daTlt  for 
said  search  warrant,  •  •  •  and  whether 
he  have  power,  authority,  or  jurisdiction  to 
issue  said  search  warrant."  The  superior 
court  ordered  and  adjudged  that  said  justice 
had  no  such  Jurisdiction,  and  that  the  war- 
rant was  issued  without  authority  of  law. 
The  Justice  of  the  peace  appeals  from  such 
Judgment. 

We  are  clearly  of  the  opinion  that  the  su- 
perior court  was  without  Jurisdiction,  upon 
the  submission  presented  to  it,  to  determine 
the  question  stated  therein.  The  special 
Jurisdiction  conferred  by  section  1138,  Code 
Civ.  Proc,  is  limited,  in  terms,  to  the  hear- 
ing and  determination  of  such  questions  in 
difference  as  might  at  the  time  of  the  sub- 
mission be  the  subject  of  a  "civil  action"  be- 
tween the  parties  malting  the  submission, 
and  it  must  appear  in  such  a  proceeding,  by 
affidavit,  that  the  controversy  is  real,  and 
the  proceedings  In  good  faith,  "to  determine 
the  rights  of  the  parties."  In  other  words, 
there  must  at  the  time  of  the  submission  be 
a  real  controversy  between  the  parties  there- 
to, which  might  then  be  settled  in  a  dvll 
action  brought  by  one  or  more  of  such  par- 
ties against  the  others.  The  language  of 
the  statute  is,  "Parties  to  a  question  in  dif- 
ference, which  might  be  the  subject  of  a 
civil  action,  may,  without  action,  agree  upon 
a  case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submis- 
elon  of  the  same  to  any  court  wtiich  would 
have  Jurisdiction,  if  an  action  had  been 
brought."  SecUon  1138,  Code  Civ.  Proc.  As 
has  been  said  by  tbis  court,  "this  provision 
has  reference  to  interested  parties,  author- 
ized and  capable  of  litigating  the  question 
involved"  (Bailey  v.  Johnson,  121  Cal.  562, 
54  Pac.  80),  and  only  such  parties  may,  by 
their  agreement,  confer  Jurisdiction  upon  the 
court  "to  hear  and  determine  the  case,  and 
render  Judgment  thereon,  as  if  an  action 
were  depending."  The  record  shows  no 
"question  in  difference"  between  De  Lucca 
and  the  Justice  of  the  peace  which  could  at 
the  time  of  the  submission  have  been  the 
subject  of  a  civil  action  between  them.  Even 
if  it  should  be  contended  that  for  any  dam- 
age caused  De  Lucca  by  the  execution  of  a 
void  search  warrant  the  justice  of  the  peace 
issuing  the  same  would  be  in  any  degree 
liable  to  De  Lucca,  there  certainly  could  be 
no  liability  on  his  part  until  the  possession 
of  De  Lucca  had  been  invaded.  At  the  time 
of  the  institution  of  this  proceeding  the  jus- 
tice of  the  peace  had  issued  the  warrant,  and 
it  was  in  the  bands  of  the  sheriff,  unex- 
ecuted. Whatever  remedy  De  Lucca  might 
then  have  had,  in  the  way  of  civil  action, 
against  the  sheriff  who  was  threatening  to 
execute  the  warrant,  no  possible  claim  which 
could  then  be  the  subject  of  a  civil  action 
was  asserted  by  him  against  the  Justice. 
His  only  claim  was  that  the  Justice  of  the 


peace  had,  in  the  exercise  of  the  duties  of 
his  office,  exceeded  his  Jurisdiction  in  the 
issuance  of  the  warrant,  and  that  another 
officer,  not  a  party  to  the  proceeding,  acting 
under  the  void  warrant,  was  about  to  cause 
him  damage.  Manifestly,  no  dvil  action 
known  to  our  law  could  at  that  time  have 
been  maintained  by  him  against  the  Justice. 
If  any  "question  in  difference"  then  existed^ 
which  might  be  the  subject  of  a  civil  action, 
it  was  a  question  between  himself  and  the 
officer  who  was  proceeding  to  execute  the 
warrant.  It  is  doubtful,  however,  whether 
there  was  any  such  "question  in  difference," 
as  is  within  the  meaning  of  section  1138. 
Code  Civ.  Proc..  between  De  Lucca  and  such 
sheriff.    See^  also,  Bailey  v.  Johnson,  supra. 

It  may  be  suggested  that  certiorari  would 
lie,  on  the  application  of  De  Lucca,  to  re- 
view the  action  of  the  justice's  court,  and 
this  may  be  true.  See  Quan  Chick  v.  Cof- 
fey, 75  Cal.  371,  17  Pac.  427.  But  that  fact 
does  not  show  any  such  question  in  differ- 
ence between  De  Lucca  and  the  justice  of 
the  peace  as  is  within  the  contemplation  of 
section  1138,  Code  Civ.  Proc.  A  tribunal, 
board,  or  officer  exercising  judicial  functions 
is  not  authorized  to  litigate,  as  a  party,  the 
mere  question  as  to  whether  It  has,  in  the 
doing  of  an  official  act,  exceeded  Its  Juris- 
diction. The  law  has  provided  methods  by 
which  the  party  aggrieved  may  have  such  aa 
act  reviewed  by  a  superior  tribunal.  Ordi- 
narily this  is  accomplished  by  an  appeal. 
Where  there  is  no  appeal,  or  any  other  plain. 
speedy,  and  adequate  remedy,  such  act  may 
be  reviewed  on  certiorari.  The  proceeding 
in  certiorari  is  simply  an  additional  method 
of  reviewing  the  action  of  an  inferior  tri- 
bunal exercising  judicial  functions,  being 
similar  in  its  nature  to  an  appeal;  and  the 
tribunal  whose  act  is  assailed  thereby  has  no 
interest  in  the  matter,  in  which  it  has  simply 
acted  in  a  Judicial  capacity  (I  X  L  Lime  Oo. 
V.  Superior  Court,  143  Cal.  170,  174,  175,  76 
Pac.  973),  to  any  greater  extent  or  in  any 
different  degree  than  such  interest  as  it  may 
have  when  an  ordinary  appeal  is  taken  from 
its  order  or  judgment.  The  proceeding  is 
against  the  completed  act  alleged  to  have 
been  in  excess  of  jurisdiction,  rather  than 
against  the  inferior  tribunal;  and,  while  the 
writ  runs  to  the  tribunal  whose  action  is 
sought  to  be  reviewed,  the  real  adverse  par- 
ty in  interest  is  the  one  in  whose  favor  the 
act  complained  of  has  been  done.  In  this 
matter  the  real  parties  in  interest  upon  the 
question  of  the  validity  of  the  search  war- 
rant were  the  people  of  the  state  of  Califor- 
nia, In  their  collective  capacity,  and  De  Luc- 
ca. The  tribunal  which,  on  the  application 
of  the  people,  in  the  exercise  of  its  Judicial 
functions,  issued  the  search  warrant,  was  not 
competent,  under  the  law,  to  agree  upon  a 
case  containing  the  facts  upon  which  its 
jurisdiction  depended,  and  was  not  author- 
ized by  any  provision  of  statute  to  submit 
to  a  superior  tribunal  for  review  a  transcript 
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of  Its  record  and  proceedings  In  the  matter 
until  It  bad  been  ordered  to  do  so  by  a  writ 
issued  from  such  superior  tribunal. 

The  superior  court  had  no  Jurisdiction,  In 
the  proceeding  before  ns,  to  affirm  or  annul 
the  proceeding  In  the  justice's  court,  and 
could  not  render  any  enforceable  judgment 
in  the  matter. 

We  are  satisfied  that  the  judgment  must 
be  reversed,  and  the  matter  remanded,  with 
directions  to  the  superior  court  to  dismiss 
the  proceeding,  and  it  is  so  ordered. 

We  concur:  SHAW,  J.;  McFARLAND,  J.; 
VAN  DYKE,  J.;  LORIGAN,  J,;  HEN- 
SHAW,  3. 


146  Cal.  m 

In  re  GEARY'S  ESTATE.    (L.  A.  1,550.) 
(Supreme  Court  of  California.    Jan.  28,  1005.) 

HOMESTEAD— UNStJBVEYED  PUBMC  DOMAIN— 
DESCBIPTION  —  CONVETANCE  —  FAILUBE  OF 
WIFE  TO  JOIN— ABANDONMENT— PBOBATE  OB- 
DEB— APPEAI^-MOTION   FOB  NEW  TBIAL. 

1.  Tiie  merits  of  an  appeal  from  a  probate 
order  can  ordinarily  be  fully  reached  on  a  bill 
of  exceptions  to  the  order  itself,  without  a  mo- 
tion for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  $§  1650,  1659.] 

2.  Petitioner  settled  on  a  tract  of  the  an- 
surveyed  public  domain,  marking  the  comers 
by  a  pile  of  stones,  and  named  the  same  "G.'s 
Ranch."  He  thereafter  filed  a  declaration  of 
homestead,  which  described  the  property  as 
"known  by  name  of  'G.'s  Ranch,' "  and  also  by 
imaginary  legal  subdivisions,  which  were  after- 
wards found  to  be  erroneous,  on  the  land  being 
surveyed.  Thereafter  petitioner  obtained  a  pat- 
ent for  the  land,  which  descriiwd  it  by  correct 
legal  subdivisions,  as  they  had  then  been  estab- 
lished. Held,  that  the  erroneous  description  by 
legal  sul>divisions  in  the  declaration  might  be 
disregarded  as  surplusage,  and  that  the  remain- 
ing description  by  name  was  suflScient. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent  Dig.  Homestead,  {  61.] 

3.  Petitioner  conveyed  his  homestead  in  ques- 
tion to  B.  in  fee,  by  deed  in  which  petitioner's 
wife  did  not  join,  and  some  two  years  thereafter 
B.  reconveyed  the  premises  in  fee  to  petitioner's 
wife,  then  living.  Held  that  since  the  deed  to 
B.  was  void  for  failure  of  the  wife  to  join,  it 
did  not  constitute  an  abandonment  of  petition- 
er's homestead  rights  in  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  §|  203,  331.] 

Department  2.  Appeal  from  Superior 
Court  San  Diego  County;  N.  H.  Conklln, 
Judge. 

Petition  by  Daniel  Geary  for  an  order  set- 
ting oft  a  homestead  from  the  estate  of  Cath- 
erine Geary,  deceased,  to  which  Maiy  Ellen 
Boardman  filed  objections,  and,  from  an  or- 
der granting  the  relief  prayed,  appeals.  Af- 
firmed. 

Luce  &  Sloane,  for  appellant.  W.  T.  Mc- 
Nealy  and  J.  B.  Mannlx,  for  respondent. 

McFARLAND,  J.  In  the  administration  of 
the  estate  of  Catherine  Geary,  deceased,  her 
surviving  husband,  Daniel  Gleary,  petitioned 
the  court  to  set  off  to  him  as  a  homestead 


certain  lands  described  in  the  petition,  under 
sections  1474,  1475,  et  seq.,  of  the  Code  of 
Civil  Procedure.  The  court  made  the  order 
setting  off  the  homestead  as  prayed  for.  The 
contestant  made  a  motion  for  a  new  trial, 
and,  for  the  purposes  of  such  motion,  pre- 
sented and  had  settled  a  statement  The 
motion  for  a  new  trial  was  denied,  and  con- 
testant appeals  from  the  order  setting  off  the 
homestead,  and  also  from  the  order  denying 
the  motion  for  a  new  trial.  On  the  appeal 
from  the  first  order  there  is  no  bill  of  ex- 
ceptions. 

Respondent  contends  that  the  motion  for 
a  new  trial  was  entirely  unwarranted,  and 
the  appeal  therefrom  cannot  be  considered — 
citing  Estate  of  Franklin,  133  Cal.  584,  05 
Pac.  1081,  and  other  cases — and  that,  as  there 
is  no  bill  of  exceptions  to  the  original  order, 
this  appeal  must  be  considered  on  the  judg- 
ment roll  alone.  Under  our  views  of  the 
ease,  it  Is  not  necessary  to  decide  this  ques- 
tion, and  we  will  not  do  so.  But  it  is,  per- 
haps, well  to  remark  that  the  disposition  of 
many  attorneys  to  inject  the  procedure  of  a 
motion  for  a  new  trial  into  probate  litigation 
uselessly  raises  difficult  questions.  The  mer- 
its of  an  appeal  from  a  probate  order  can 
ordinarily  be  fully  reached  on  a  bill  of  ex- 
ceptions to  the  order  Itself  which  is  sought 
to  be  reviewed. 

Appellant's  first  contention  is  that  the  dec- 
laration of  homestead  on  which  respondent 
relies  is  fatally  defective  for  want  of  a  suf- 
ficient description  of  the  homestead  prem- 
ises, but.  In  our  opinion,  this  contention  Is 
not  maintainable.  The  premises  consist  of 
a  tract  of  160  acres,  which  at  the  time  of  the 
declaration  of  homestead  was  upon  nnsur- 
veyed  United  States  public  lands.  In  an  un- 
settled region  of  country.  Petitioner  went 
upon  the  land  with  his  family,  consisting  of 
his  wife  and  her  daughter,  and  at  that  time 
there  was  on  the  land  a  small  adobe  house, 
which  he  occupied.  A  couple  of  months  aft- 
erwards be  built  a  frame  house,  into  which 
he  moved  with  his  family.  He  plowed  some 
of  the  land,  built  a  brush  fence  around  10 
or  15  acres,  and  put  In  a  crop.  A  couple  of 
years  afterward  he  built  a  larger  frame 
house,  Into  which  he  moved  with  bis  family, 
built  a  board  fence  where  the  brush  fence 
had  been,  built  a  stone  fence  around  a  large 
corral,  fenced  in  an  additional  40  acres  with 
a  board  fence,  and  used  the  land  for  farm- 
ing and  cattle  raising.  He  located  and  claim- 
ed 160  acres,  and  marked  it  by  a  pile  of 
stones  at  each  comer.  His  place  was  known 
as  "Vlcetus,"  and  afterwards  as  "Geary's 
Ranch."  In  his  declaration  of  homestead 
the  land  Is  first  described  as  a  lot  of  160 
acres,  "on  which  I  now  reside  with  my  fam- 
ily," in  San  Diego  county,  Cal.;  and  then 
follows  an  attempted  description  by  legal 
subdivisions,  which,  after  the  land  had  been 
surveyed  by  the  United  States  government, 
was  found  to  be  incorrect  But  the  descrip- 
tion continues  as  follows:  "Said  homestead 
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known  by  the  name  of  'Geary's  Banch,'  and 
being  tbe  piece  of  or  parcel  of  land  occupied 
by  me  and  my  family  nearly  three  years 
from  the  date  hereof,  together  with  all  the 
Improvements  thereon,  and  It  Is  my  Inten- 
tion to  use  and  claim  the  said  lot  of  land 
and  premises,  together  with  the  dwelling 
house  thereon  and  its  appurtenances,  as  a 
homestead,  and  I  do  hereby  select  and  claim 
the  same  as  a  homestead,"  etc.  This  descrip- 
tion by  name  designated  with  sufficient  cer- 
tainty the  premises  intended  to  be  covered 
by  the  declaration  of  homestead,  and  the  oth- 
er erroneous  descriptions  by  legal  subdivi- 
sions may  be  disregarded.  It  was,  no  doubt, 
unwise  to  attempt  to  describe  the  land  by 
imaginary  legal  subdivisions  which  then  had 
no  existence,  and  the  lines  of  which,  when 
afterwards  established,  could  only  be  guess- 
ed at  It  was  an  Isolated  place  on  which  pe- 
titioner lived  with  his  family  and  had  mark- 
ed by  monuments,  upon  which  he  had  erect- 
ed buildings  and  fences,  and  thus  distinguish- 
ed It  from  the  wild  country  around  it;  and, 
as  this  place  was  known  as  "Geary's  Ranch," 
the  description  by  that  name  was,  under  the 
circumstances,  sufficient  Petitioner  after- 
wards obtained  a  United  States  patent  for 
the  land  after  it  had  been  surveyed,  which 
described  It  by  correct  legal  subdivisions  as 
they  then  had  been  established.  It  was  aver- 
red In  the  petition  that  the  land  thus  patent- 
ed was  the  same  land  upon  which  he  bad 
placed  his  declaration  of  homestead,  and  the 
court  so  found,  upon  sufficient  evidence  to 
sustain  the  finding.  We  think,  therefore, 
that  the  point  that  the  declaration  of  home- 
stead Is  void  for  want  of  sufficient  descrip- 
tion of  the  homestead  premises  is  not  ten- 
able. See  Stanley  v.  Green,  12  Cal.  148, 
where  Field,  J.,  delivering  the  opinion  of  the 
court;  elaborately  discusses  the  subject 
There  was  also  a  subsequent  declaration  of 
homestead  by  petitioner's  wife,  which  need 
not  be  noticed. 

The  other  main  point  made  by  appellant 
Is  that  before  the  death  of  petitioner's  wife 
he  conveyed  to  her  the  said  homestead  prem- 
ises, and  thus  lost  his  homestead  right  there- 
in, or  at  least  only  retained  the  right  to  have 
the  homestead  set  apart  to  blm  for  a  limited 
period.  But  petitioner  did  not  convey  the 
premises  to  his  wife,  and  therefore  we  need 
not  consider  the  vexed  question  as  to  what 
extent  If  any,  the  conveyance  by  a  husband 
to  his  wife  of  homestead  premises  atTects 
bis  homestead  right  therein.  In  November, 
1887,  the  petitioner  executed  a  deed  to  one 
L.  A.  Blochman,  purporting  to  convey  the 
said  homestead  premises  in  fee  to  said  Bloch- 
man, but  petitioner's  wife  did  not  Join  in 
this  deed.  About  two  years  afterward  Bloch- 
man executed  a  deed  purporting  to  convey 
said  premises  In  fee  to  petitioner's  wife, 
Catherine  Geary,  who  was  then  living.  It 
was  averred  in  appellant's  answer  that  the 
said  deed  from  petitioner  to  Blochman  was 
made  "in  trust  for,  and  with  the  understand- 


ing and  agreement  that  said  L.  A.  Blochman 
should  thereafter  deed  and  convey  the  said 
premises  to,  the  said  Catherine  Geary,  as  her 
separate  property";  and  It  Is  contended  that 
the  deed  to  Blochman  and  the  deed  from  th& 
latter  to  Catherine  should  be  taken  as  sub- 
stantially a  direct  conveyance  from  petition* 
er  to  his  wife.  But  the  court  found  that  the- 
deed  to  Blochman  was  not  in  trust  for  Mrs. 
Geary,  "nor  was  the  same  executed  for  the- 
purpose  or  with  any  understanding  or  agree- 
ment that  said  L.  A.  Blochman  should  there- 
after deed  or  reconvey  the  said  premises  to 
the  said  Catherine  Geary";  and  this  finding 
is  amply  supported  by  the  evidence,  for  It 
appears  very  clearly  that  it  was  made  for 
an  entirely  different  purpose.  Therefore  the' 
deed  of  the  homestead  premises  to  Blochman 
by  the  petitioner  alone  did  not  convey  any 
title  to  the  former,  and,  of  course,  bis  deed 
to  Catherine  conveyed  nothing,  even  If  peti- 
tioner consented  to  or  directed  it 

The  foregoing  conclusions  as  to  the  two 
main  points  above  noticed  are  determinative 
of  the  other  contentions  of  appellant,  which 
are  merely  Incidental  to  the  main  points, 
and  we  see  nothing  further  in  the  case 
which  calls  for  special  notice. 

The  ordei-s  appealed  from  are  affirmed. 

We  concur:    LORIGAN,  J.;  HENSHAW.J. 


M  Cal.  IW 
PEOPLE  V.  MANNING.    (Cr.  1,156.) 
(Supreme  Court  of  California.    Jan.  28,  19(Kl.)> 

CBIMINAI.   LAW— HOMICIDE— ISStnKS— SELF- 
DEFENSE— IN8TBUCT10N8. 

Where  in  a  prosecution  for  homicide  there- 
was  nothing  showing  that  defendant  was  acting 
in  self-defense,  his  contention  being  that  the 
killing  was  purely  accidental,  it  was  not  error 
to  refuse  instructions  presenting  the  issue  of 
self-defense. 

[Ed.  Note. — For  eases  in  pohit  see  vol.  28^ 
Cent  Dig.  Homicide,  S  624.] 

Department  1.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
W.  P.  Lawlor,  Judge. 

Cornelius  Manning  was  convicted  of  man- 
slaughter, and  he  appeals.    Afitoned. 

Nathan  C.  Coghlan  and  Robert  Ferral,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  J.  O. 
Daly,  Dep.  Atty.  Gen.,  C.  N.  Post  Asst  Atty. 
Gen.,  and  Lewis  F,  Byington,  DIst  Atty„ 
for  the  People, 

VAN  DYKE,  J.  The  defendant  by  the  in- 
formation was  charged  with  murder.  He 
was  tried  and  convicted  of  manslaughter, 
and  sentenced  to  10  years'  imprisonment  in 
the  state  prison.  The  trial  commenced  In 
July,  1901,  and  Judgment  was  rendered  Sep- 
tember 21,  1901.  The  appeal  Is  taken  from 
the  order  denying  a  new  trial  and  from  the 
judgment  and  sentence.  The  bill  of  excep- 
tions on  appeal  was  not  settled  until  Janu- 
ary 9,  1904. 

The   facts   concerning  the   homicide  ai» 
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about  as  follows:  On  the  eTenlng  of  July  4, 
1809,  Mr.  and  Mrs.  Kennedy,  with  tbeir  chil- 
dren, made  a  friendly  visit  to  the  borne  of 
Mrs.  Manning,  on  Jones  street.  In  San  Fran- 
cisco. The  visitors  and  the  family  of  Mrs. 
Manning,  except  the  defendant,  took  dinner 
together,  and,  after  the  meal  had  been  finish- 
ed and  the  table  cleared,  the  defendant  came 
home  and  asked  for  his  dinner,  and  his  moth- 
er told  him  to  help  himself.  After  he  had 
dined,  defendant  entered  into  a  conversation 
with  the  Kennedys,  when  John  Tarleton 
came  In  and  was  engaged  in  conversation 
by  the  defendant.  The  conversation  between 
defendant  and  Tarleton  resulted  la  defend- 
ant, who  was  considerably  under  the  Influ- 
ence of  liquor,  applying  to  Tarleton  offensive 
and  obscene  names,  and  repeating  them  sev- 
eral times.  Thereupon  Tarleton  left  the 
house.  According  to  the  testimony  of  Ken- 
nedy, Mrs.  Manning  upbraided  her  son  for 
Insulting  the  guest  Tarleton.  In  this,  how- 
-ever,  there  Is  some  conflict.  Mrs.  Manning 
In  her  testimony  says:  "Tarleton  bid  them 
good  night,  and  went  to  the  door  to  go,  and 
I  went  with  him.  At  the  door  I  had  a  con- 
versation with  him.  •  •  •  Tarleton  was 
■pretty  drunk.  After  I  let  him  out  of  the 
door  I  returned  to  the  kitchen,  and  when  I 
came  Into  the  kitchen  Keiinedy  and  Mrs. 
Kennedy  had  Ck>nnie  down  on  the  lounge. 
Mr.  Kennedy  had  him  by  the  throat  and 
Mrs.  Kennedy  had  him  grabbed  by  the  legs, 
and  Bitting  on  falm  and  holding  him  down, 
grabbed  by  her  hand.  And  I  said  to  Mr. 
Kennedy:  'Please  let  him  get  up.'  •  •  « 
And  when  he  got  up  he  ran  out  towards  the 
■dining  room,  and  they  knocked  me  down, 
some  of  them.  I  don't  know  whether  It  was 
Mrs.  Kennedy  or  Mr.  Kennedy.  They  shov- 
■ed  up  against  me,  I  guess,  and  I  fell  down 
near  the  sink."  She  says  after  her  son  got 
up  from  the  lounge  he  started  to  run  out 
through  the  dining  room,  and  Mr.  Kennedy 
■and  Mrs.  Kennedy  followed.  She  stayed  in 
the  kitchen,  and  did  not  see  the  occurrence 
In  reference  to  the  throwing  of  the  lamp  or 
-tile  burning  of  Mrs.  Kennedy,  except  when 
she  was  brought  back  into  the  kitchen  and 
laid  on  the  lounge.  Kennedy  and  the  de- 
fendant are  the  only  witnesses  to  the  act 
that  caused  Mrs.  Kennedy's  death.  In  Ken- 
nedy's testimony  he  says:  "My  hat  dropped 
■off  in  the  scuffle  putting  him  on  the  lounge, 
and  I  stooped  down  to  look  for  my  hat  I 
■was  about  to  leave  at  that  time.  My  wife 
had  the  children  dressed,  and  we  were  about 
to  leave,  and  I  thought  everything  would  be 
all  right  and  we  were  going  out.  And  so 
all  at  once  I  heard  his  mother  exclaim,  'For 
<3od's  sake,  Connie,  don't  throw  that  lamp.' 
That  drawed  my  attention,  and  I  turned 
iiround  without  picking  up  my  hat,  and  I 
saw  him  In  the  dining  room  with  a  small 
lamp  In  his  hand.  •  •  •  When  I  first 
saw  him  he  had  a  small  lamp  in  his  hand. 
And  then  there  was  a  bright  light  in  the 
dining  room  as  If  the  lamp  had  exploded — 


overturned  or  something — and  then  my  mind 
was  on  the  children,  because  I  knew  that 
they  were  In  there  dressed.  And  then  be 
came  forward  to  the  end  of  the  dining  room 
table — that  would  be  on  the  north  end — and 
he  grasped  the  large  lamp  in  his  right  hand 
and  picked  it  up  In  this  manner  (showing), 
and  he  caught  it  In  his  left  hand  as  If  to 
unscrew  It  And  he  threw  it  right  forward 
in  the  line  of  my  wife.  She  was  going  for- 
ward and  going  into  the  dining  room  at  the 
time'from  the  kitchen.  The  lamp  struck  her 
— must  have  struck  her  In  the  face.  She 
received  the  contents  of  the  coal  oil  right 
over  her  face  and  arms  b^re,  on  her  waist 
here  (showing),  and  of  course  it  burned  her 
In  such  a  manner  that  she  only  lived —  She 
died  inside  of  six  days  afterwards."  In  the 
defendant's  version  of  the  transaction  he 
says  that  after  he  got  up  from  the  lounge 
he  went  out  of  the  kitchen  Into  the  dining 
room,  and  that  Kennedy  followed  blm,  and 
"he  either  tripped  me  or  I  tripped  myself, 
and!  jgrabbed  at  the  door  and  fell  over  on 
the  table  and  knocked  the  lamp  over,  and 
when  I  reached  for  the  lamp  with  my  left 
hand  the  position  of  the  table  was  such  that 
anybody  in  the  kitchen  would  be  directly 
back,  and  not  In  front  of  me  or  to  the  side 
of  me.  This  door  was  Just  as  it  Is  now.  I 
mean  the  position  it  Is  In  now.  I  caught 
hold  of  the  lamp  with  my  left  hand.  The 
oil  ran  out  and  burned  me,  and  I  tried  to 
right  the  lamp.  That  was  my  Intention — to 
right  the  lamp — an'id,  when  my  hand  took  fire 
and  a  portion  of  my  coat  I  threw  the  lamp 
from  me  and  kept  on  going.  I  didn't  stop. 
I  did  not  take  the  lamp  up  in  my  hand  and 
throw  It" 

The  testimony  of  Kennedy  ahd  the  defend- 
ant are  in  direct  conflict  That  of  Kennedy 
seems  to  be  supported  by  the  circumstances 
surrounding  the  transaction,  and  was  accept- 
ed by  the  Jury  in  rendering  their  verdict 
The  appeal  in  this  case  Is  based  upon  the 
refusal  of  the  court  to  give  four  different 
Instructions  requested  by  the  defendant, 
numbered  8,  9,  13,  and  16.  These,  In  their 
order,  are  as  follows,  with  the  Indorsement 
of  the  Judge  of  the  trial  court  giving  rea- 
sons for  the  refusal  to  give  them:  "(8)  When 
the  defendant  interposed  his  plea  of  not 
guilty,  he  put  in  issue  every  fact  necessary 
to  establish  his  guilt  Therefore  if  you  be- 
lieve, under  all  the  evidence,  that  In  what 
he  did  he  acted  in  self-defense,  believing  as 
a  reasonable  man  that  he  was  then  and  there 
in  Imminent  danger  of  death  or  great  bodily 
harm,  your  verdict  should  be  not  guilty. 
(Refused — no  claim  of  self-defense  either  in 
the  evidence  or  the  theories  of  the  parties; 
calculated  to  mislead  the  Jury;  contravenes 
defendant's  proposed  instructions  Nos.  10 
and  11,  which  were  properly  requested  and 
pertinently  given.)"  Instructions  Nos.  10 
and  11,  referred  to,  are  as  follows:  "(10)  If 
there  is  a  reasonable  doubt  whether  the  de- 
fendant threw  the  lamp  In  this  case,  your 
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verdict  should  be  not  guilty.  (11)  If  you  are 
in  reasonable  doubt  whether  the  defendant 
Intended  to  throw  the  lamp  at  anybody,  your 
verdict  should  be  not  guilty."  Instructions 
9,  13,  and  16,  refused  by  the  court,  are  as 
follows:  "(9)  If  the  erldence  shows  that  the 
defendant,  in  his  own  house,  while  not  as- 
saulting nor  threatening  the  life  of  anybody, 
nor  threatening  nor  attempting  to  do  bodily 
harm,  was  assaulted  and  thrown  down,  he 
had  the  right  to  resist  such  assault  with  all 
the  force  in  his  jwwer,  even  to  the  extent 
of  taking  life.  (Refused,  for  the  same  rea- 
sons as  given  In  refusing  defendant's  pro- 
posed instruction  No.  8.)"  "(13)  If  you  be- 
lieve the  defendant  threw  the  lamp  at  Mr. 
Kennedy,  and  in  such  throwing  was  acting 
In  self-defense,  your  verdict  should  be  not 
guilty,  no  matter  how  serious  the  consequen- 
ces may  have  resulted  to  anybody  else.  (Re- 
fused; no  claim  in  the  evidence  that  the 
defendant  acted  in  self-defense;  incorrect  as 
a  statement  of  the  law  thereof;  leaves  out 
the  element  whether  the  action  of  the  de- 
fendant In  throwing  the  lamp,  if  he  did 
throw  It  In  self-defense,  was  proportioned 
to  the  danger  presented,  real  or  apparent. 
See  annotation  to  defendant's  proposed  in- 
struction No.  12.)"  "(18)  When  the  defend- 
ant Interposed  his  plea  of  not  guilty,  he 
thereby  put  In  Issue  every  fact  necessary  to 
establish  guilt  [Therefore,  if  you  believe 
from  the  testimony  that  the  defendant  was 
assaulted  by  Mr.  Kennedy  In  the  dining  room 
and  thrown  with  force  and  violence  on  the 
lounge  In  the  kitchen:  that  defendant  strug- 
gled to  free  himself  from  Kennedy;  that  he 
succeeded  in  getting  up,  and  then  ran  out 
of  the  kitchen;  that  Kennedy  pursued  him, 
and  while  in  hot  pursuit  caught  up  with  the 
defendant  at  or  close  to  the  dining-room  ta- 
ble; that  thereupon  the  defendant  feared 
and  had  good  reason  to  fear  that  he  was  in 
inmiinent  danger  of  great  bodily  harm  at 
the  hands  of  Kennedy — then  I  charge  you 
that  under  such  circumstances  the  defend- 
ant would  be  Justified  in  defending  himself 
against  Kennedy  by  any  and  every  means 
within  bis  power.  And  if  in  so  doing  a  lamp 
was  thrown,  and  Mrs.  Kennedy  received 
bums  which  resulted  in  her  death,  the  de- 
fendant would  not  be  responsible  therefor.] 
(First  sentence  given.  Portion  In  brackets 
refused — calculated  to  confuse  and  mislead 
Jury  in  the  light  of  the  evidence;  no  such 
state  of  facts  contained  In  the  evidence;  It 
is  not  contended  that  the  defendant  acted 
in  self-defense:  Incorrect  as  a  statement  of 
the  law  thereof;  leaves  out  the  element  as 
to  whether  the  action  of  the  defendant  in 
throwing  the  lamp,  if  he  did  throw  it  In  self- 
defense,  was  proportioned  to  the  danger  pre- 
sented, real  or  apparent;  and  for  reasons  as- 
signed In  refusing  defendant's  proposed  in- 
struction No.  12.)" 

It  is  hardly  necessary  to  add  anything  to 
what  is  said  by  his  honor  the  Judge  of  the 
lower  court  in  refusing  the  instructions  iu 


question.  The  charges  of  the  court  and  in- 
structions given  are  30  in  number,  and  cover 
every  point  necessary  to  be  presented  to  the 
Jury  to  aid  them  In  arriving  at  a  proper  ver- 
dict upon  the  testimony  Introduced  before 
them.  Appellant  in  his  brief  claims  the  de- 
fense was  twofold,  and  says:  "The  whole 
force  of  this  twofold  defense  •  •  •  was 
taken  away  by  the  wholesale  refusal  and 
modification  of  defendant's  instructions,  and 
by  the  ruling  of  the  lower  court  which  pre- 
vented defendant  from  proving  that  he  acted 
tn  self-defense."  There  Is  nothing  In  the  tes- 
timony showing  that  the  defendant  was  act- 
ing in  self-defense.  According  to  his  testi- 
mony. It  was  accidental.  According  to  the 
testimony  of  Mr.  Kennedy,  he  purposely 
threw  the  lamp  on  Mrs.  Kennedy,  which 
caused  her  death.  The  trial  court  should 
only  give  such  instructions  as  are  applicable 
to  the  evidence  In  the  case.  The  court  Is 
not  required,  nor  would  it  be  proper,  to  give 
instructions  applicable  to  some  theory  that 
might  be  advanced,  but  which  theory  is  en- 
tirely outside  of  the  case,  as  shown  by  the 
evidence. 

The  Judgment  and  order  appealed  from  are 
afiirmed. 


We  concur:    ANGELLOTTI,  J.;   SHAW. 


J. 


Me  Cal.  IM 
PEOPLE  V.  ANTONT.    (C!r.  1,187.) 
(Supreme  Court  of  California.    Jan.  30,  1905.) 

HOMICIDE— KVIDENCE— A  DMIBSIBILITT  —  CBIll- 
ISAL  APPEAI.— HABMLESS  EBBOB— NEW  TBIAL 
—STATUTES— JUBT—BECEPTIOK  OF  EVIDENCB 
OUT  or  COUBT. 

1.  Where  the  theory  of  the  prosecution  on  a 
trial  for  homicide  was  that  the  murder  had  been 
committed  in  defendant's  kitchen  by  the  defend- 
ant about  1  o'clock  on  a  particular  day,  and 
that  defendant's  wife  had  participated  in  it, 
any  error  in  permitting  a  witness  to  state  the 
appearance  of  defendant's  wife  when  the  de- 
fendant and  his  wife  called  at  the  house  of  the 
witness  at  about  3  o'clock  of  the  day  in  ques- 
tion was  harmless  as  to  defendant,  the  answer 
being  that  "she  looked  all  right." 

2.  On  a  prosecution  for  homicide,  the  admis- 
sion of  a  trnnk  belonging  to  defendant's  wife 
was  not  erroneous,  it  appearing  that  the  trunk 
was  used  by  both ;  and  especially  where  the 
offer  did  not  so  much  relate  to  the  trunk  as  to 
Its  contents,  which  consisted  in  part  of  blood- 
stained garments  of  defendant,  found  therein, 
and  which  were  offered  in  evidence. 

3.  Where  the  theory  of  the  prosecution  on  a 
trial  for  homicide  was  that  the  motive  for  the 
murder  was  robbery,  and  that  it  was  participat- 
ed in  by  defendant  and  his  wife,  the  admission 
of  evidence  that,  after  the  defendant  and  his 
wife  were  arrested  and  they  were  locked  np. 
the  officer  entered  the  wife's  cell  and  took  off 
her  shoe  and  found  concealed  in  her  stocking  a 
pouch  containing  money,  in  addition  to  some 
taken  from  defendant,  was  not  prejudicial  to  de- 
fendant; it  appearing  that,  subsequent  to  the 
search  of  his  wife,  defendant  liad  said  that  all 
of  the  money  was  his. 

4.  On  a  prosecution  for  homicide,  certain  dia- 
grams of  the  premises  where  the  killing  occnr- 
red  were  introduced  in  evidence  without  objec- 
tion, and  were  tacked  to  a  blackboard  in  view 
of  the  jury.    During  a  recess,  one  of  the  jurors 
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left  the  jury  box  and  stepped  over  and  casually 
inspected  the  diagrams.  Held  no  ground  for 
new  trial  under  Pen.  Code,  I  1181,  subd.  2, 
forbidding  the  jury  to  receive  evidence  out  of 
court  other  than  that  resulting  from  a  view  of 
the  premises,  as  against  an  objection  that  the 
diagrams  purported  to  represent  not  only  the 
house  in  which  th«  homicide  occurred,  but  the 
surrounding  premises,  including  an  outhouse  or 
closet  in  which  was  found  some  of  the  material 
objects  introduced  in  evidence,  and  that  there 
was  also  on  the  diagrams  the  representation  of 
a  building  occupied  by  other  parties ;  there  be- 
ing no  suggestion  as  to  what  the  "surrounding 
premises"  were,  or  what  the  "building  occupied 
by  parties  other  than  the  defendant"  was,  and 
there  being  no  question  as  to  the  other  portions 
of  the  diagram  having  been  accurately  repre- 
sented. 

In  Bank.  Appeal  from  Superior  Court, 
San  Bernardino  County;  Benjamin  F.  Bled- 
soe, Judge. 

Miguel  Antony  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.    Affirmed. 

John  L.  Campbell  and  John  Brown,  Jr.,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  J.  C. 
Daly,  Dep.  Atty.  Gen.,  for  the  People. 

LORIGAN,  J.  The  appellant  and  one 
Trinidad  Flgeroa  were  Jointly  charged  by  In- 
formation with  the  murder  of  one  Lee  Gar, 
at  Needles,  In  San  Bernardino  county.  Ap- 
I)ellant  demanded  a  separate  trial,  was  con- 
victed of  miuder  In  the  first  degree,  and  sen- 
tenced to  death.  He  appeals  from  the  Judg- 
ment and  an  order  denying  bis  motion  for  a 
new  trial. 

It  Is  not  claimed  on  this  appeal  that  the 
evidence  was  not  sufficient  to  sustain  the  ver- 
dict, but  It  Is  Insisted  that  a  reversal  should 
be  had  on  account  of  certain  alleged  errors 
committed  by  the  lower  cotwt  In  Its  rulings 
during  the  trial,  and  upon  other  grounds 
specially  assigned. 

A  general  statement  of  the  facts  will  serve 
to  Illustrate  these  points  as  we  take  them  up. 
The  appellant  and  Trinidad  Flgeroa,  his 
wife,  both  dissolute  characters,  in  company 
with  Victor  MontaJo  and  Maria  Candalaria, 
arrived  at  Needles  about  a  month  prior  to 
December  20,  1903,  the  date  on  which  the 
murder  took  place.  When  they  arrived  at 
Needles  the  appellant  had  but  five  dollars, 
of  which  he  gave  his  wife  two,  for  the  pur- 
pose of  hiring  a  "crib"  for  herself  and  the 
woman  Maria.  About  a  week  thereafter  ap- 
pellant and  his  wife  rented  a  small  house 
In  what  is  characterized  by  the  witnesses  as 
the  "Redlight  District"  of  the  town,  and 
lived  there  together  until  they  left  Needles, 
on  the  night  of  the  day  on  which  the  murder 
with  which  they  are  charged  was  committed. 
There  resided  at  Needles  a  Chinaman  named 
Lee  Gar,  who  conducted  a  laundry,  and 
whose  custom  It  was  to  call  at  the  house  of 
defendant  every  Sunday  for  the  washing. 
On  Saturday,  the  day  prior  to  the  murder, 
Lee  Gar  was  paid  $250  In  gold,  which  he 
placed  In  his  purse  with  other  gold  coin  con- 
tained therein,  and  It  was  shown  that  on 
Sunday  morning,  after  paying  out  $30  from 


this  purse,  be  still  had  a  good  deal  of  gold 
money  in  It.  On  this  Sunday — December  20, 
1903 — Lee  Gar  took  his  lunch  at  a  Chinese 
restaurant  In  the  town,  and  about  12  o'clock 
left  the  restaurant,  and  was  not  again  seen 
alive.  About  half  past  12  of  that  day  the 
woman  Maria  Candalaria  went  over  to  the 
house  occupied  by  defendant  and  his  wife  to 
return  a  borrowed  hatchet  Before  she 
reached  the  door  defendant's  wife  came  out 
took  the  hatchet  from  her,  placed  It  on  the 
porch,  and,  directing  Maria  to  come  with  her, 
started  away  from  the  premises.  Maria  in- 
quired of  her  why  It  was  she  did  not  let  her 
In  the  bouse,  to  which  she  responded  that 
her  husband  was  taking  a  bath.  At  7  o'clock 
in  the  evening  an  officer  called  at  the  house 
of  defendant,  Inquired  about  Lee  Gar,  and 
was  told  by  defendant's  wife  that  he  had  not 
been  there  that  day,  and  that  she  did  not  ex- 
pect him  until  the  next  day.  During  his 
visit  he  observed  that  a  piece  of  matting  had 
been  cut  away  from  the  kitchen  floor.  Late 
that  night  the  defendant  and  his  wife  left 
Needles  for  San  Francisco,  taking  with  them 
a  trunk,  which  was  checked  by  the  wife  on 
her  ticket,  and  on  the  afternoon  of  Decem- 
ber 21st  they  were  both  taken  into  custody 
on  the  train  at  Bakersfield.  About  8  o'clock 
on  Monday  morning,  December  21st  the  body 
of  Lee  Gar,  with  the  throat  cut,  was  found 
by  searchers,  shallowly  burled  beneath  a 
mound  of  sand  back  of  a  water-closet  on  the 
premises  which  had  been  occupied  by  de- 
fendant There  was  nothing  found  In  his 
pockets  except  a  silver  watch,  25  cents  in 
money,  and  a  bunch  of  keys.  In  the  vault  of 
the  closet  was  found  a  roll  of  matting  tledt 
with  shoe  strings.  This  piece  was  similar  to 
that  with  which  the  kitchen  floor  of  the 
house  occupied  by  defendant  was  covered, 
and  was  undoubtedly  cut  from  It  This  roll 
when  opened  was  found  clotted  with  blood, 
and  within  Its  folds  was  found  a  razor,  also 
covered  with  blood,  and  evidently  the  weapon 
with  which  the  murder  had  been  committed. 
Blood  stains  were  also  found  In  the  kitchen 
In  the  vicinity  of  where  the  matting  had  been 
cut  out  In  the  vault  was  also  found  the 
purse  In  which  the  deceased  carried  bis 
money,  but  empty.  In  the  trunk  which  had 
been  checked  to  San  Francisco  were  found  a 
pair  of  pants,  an  undershirt,  shoes,  and  other 
articles  admitted  to  belong  to  defendant, 
stained  with  human  blood.  This  recital  does 
not  contain  all  the  Incriminating  evidence 
against  the  defendant  appearing  In  the  rec- 
ord, but  Is  sufficient  to  present  the  general 
features  of  the  case,  to  be  supplemented  by 
reference  to  other  items,  if  necessary,  as  the 
points  made  are  discussed.  There  Is  nothing 
In  the  bill  of  exceptions  showing  that  any 
evidence  was  offered  on  behalf  of  defendant 
Now,  as  to  the  points  urged  for  reversal. 

1.  The  woman  Maria  Candalaria  was  called 
as  a  witness,  and  testified  that  about  3 
o'clock  In  the  afternoon  of  Sunday,  Decem- 
ber 20th,  the  defendant  and  his  wife  called 
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at  her  bouse.  She  was  asked  as  to  the  ap- 
pearance of  defendant's  wife  when  they  ar- 
rived— how  she  looked.  That  the  court  per- 
mitted this  Inquiry,  over  the  objection  of 
counsel  for  the  defendant,  is  urged  as  error. 
The  theory  of  the  prosecution  was  that  the 
murder  bad  been  committed  in  the  kitchen 
by  the  defendant,  somewhere  about  1  o'clock 
on  this  Sunday,  and  that  his  wife  had  partic- 
ipated In  It,  and  the  question  was  doubtless 
asked  with  a  view  of  showing  from  her  ap- 
pearance a  consciousness  of  guilt  But,  if  it 
be  conceded  that  the  question  was  improper, 
the  defendant  was  not  injured  by  it,  be- 
cause the  witness  answered  that  "she  looked 
all  right"  The  error,  assuming  It  was  such, 
was  harmless. 

2.  It  Is  Insisted  that  the  court  erred  In  ad- 
mitting in  evidence  the  trunk  which  defend- 
ant's wife  bad  checked  to  San  Francisco. 
The  point  is  that  It  was  his  wife's  trunk,  and 
that  its  admission  had  no  bearing  in  the  case. 
There  Is  no  merit  in  this  claim.  The  evi- 
dence shows  it  was  used  by  both  parties, 
but,  aside  from  this,  the  offer  did  not  so 
much  relate  to  the  trunk  as  to  its  contents, 
which  consisted  In  part  of  the  blood-stained 
garments  of  defendant  which  were  found 
therein,  as  heretofore  stated,  and  which  were 
offered  in  evidence. 

3.  Objections  were  made  to  inquiries  as  to 
when  a  certain  train  left  Needles  on  the 
night  of  December  20th,  and  whether  defend- 
ant's wife  was  seen  at  the  depot  on  the  even- 
ing of  that  day.  This  may  or  may  not  have 
been  material,  but,  if  it  was  not  it  is  difficult 
to  perceive  how  defendant  was  injured  by  it 
It  is  shown,  without  objection,  that  bis  wife 
was  at  the  depot  that  evening,  purchased  a 
ticket,  checked  the  trunk  on  it,  and  was  in 
the  company  of  the  defendant  when  arrested 
at  Bakersfield. 

4.  When  the  officer  arrested  defendant  and 
his  wife  at  Bakei-sfield,  he  took  them  to  the 
county  jail  and  searched  them.  He  found  on 
the  person  of  defendant  a  canvas  or  buckskin 
sack  purse  containing  $80  in  gold  and  less 
than  $5  in  silver,  and  In  the  band  purse  of 
his  wife  $16  or  $18.  After  locliing  them  up, 
he  entered  the  cell  occupied  by  the  defend- 
ant's wife,  took  off  her  shoe,  and  found  con- 
cealed in  her  stocking  a  buckskin  pouch  con- 
taining $60  or  $70.  Counsel  for  defendant  ob- 
jected to  the  testimony  relative  to  the  last 
search  and  the  discovery  of  this  money  on  the 
person  of  the  wife,  and  Insisted  that  It  was 
error  on  the  part  of  the  court  to  have  per- 
mitted its  introduction.  But  when  we  con- 
sider the  evidence  in  the  case  before  the  jury 
up  to  this  point  we  do  not  think  the  defend- 
ant was  prejudiced  by  the  testimony  relative 
to  this  search,  or  that  be  has  any  cause  to 
complain  of  It  The  evidence  at  this  stage  of 
the  case  showed  that  the  defendant  and  his 
wife  had  been  arrested  and  lodged  in  jail  at 
Bakersfield;  that  when  Mr.  Lane  and  Mr. 
Medlln,  officers  of  San  Bernardino  county, 
went  to  the  county  jail  at  Bakersfield  in  Kern 


county  to  bring  defendant  and  his  wife  to 
San  Bernardino  county,  they  brought  back 
two  bags  of  money  which  the  sheriff  of  Kem 
county  delivered  to  them,  together  with  the 
prisoners.  These  bags  were  delivered  to  the 
jailer  of  the  county  jail  of  San  Bernardino 
county  when  the  defendant  and  bis  wife 
were  surrendered  to  him  by  Lane  and  Medlln, 
and  when  called  as  a  witness  the  jailer  testi- 
fied: "The  money  that  I  received  from  Mr. 
Lane  and  Mr.  Medlln  consisted  of  three  $20 
pieces,  four  llO's  and  eleven  $5  pieces,  and 
some  silver,  amounting  altogether  to  $1G7.T0. 
The  money  was  in  two  different  bags,  and  the 
amount  was  about  equally  divided  between 
them.  I  had  a  conversation  with  the  defend- 
ant, either  the  same  day  be  came  or  the  next 
day  after,  about  this  money,  and  he  said  it 
was  his  money."  The  theory  of  the  prosecu- 
tion was  that  the  motive  for  the  murder  of 
deceased  was  robbery.  In  support  of  that 
theory  the  state  had  Introduced  evidence 
tending  to  show  the  possession  by  deceased, 
on  the  day  he  was  murdered,  of  a  large  sum 
of  money;  that  the  purse  in  which  he  car- 
ried this  money  was  found  empty  in  the  vi- 
cinity of  where  bis  body  was  burled;  that  de- 
fendant had  but  $5  when  be  reached  Xeedles; 
that  shortly  after  his  arrival  there  he  began 
to  work  in  the  roundhouse  of  the  railroad 
company,  and  had  worked  there  until  De- 
cember loth,  when  he  quit  It  was  proper  to 
show,  under  these  circumstances,  that  when 
arrested  the  next  day  the  defendant  was  in 
possession  of  a  large  sum  of  money  independ- 
ent of  the  $41.40  which  the  tickets  for  him- 
self and  wife  from  Needles  to  San  Ftandsco 
had  cost.  The  jury  would  have  a  right  with 
this  evidence  before  them,  to  determine 
whether  it  had  a  tendency,  taken  in  connec- 
tion with  the  other  evidence  in  the  case,  to 
connect  the  defendant  directly  with  the  perpe- 
tration of  the  crime  with  which  he  was  char- 
ged, and  also  to  disclose  a  motive  for  its  com- 
mission, and,  in  that  regard,  it  was  for  the 
jury  to  determine  whether  the  money  which 
was  in  possession  of  the  defendant  on  the 
day  succeeding  the  killing  of  Lee  Gar  was  the 
fruits  of  his  murder.  Having  admitted  the 
possession  of  this  money,  the  testimony  ob- 
jected to  only  went  to  show  the  circumstances 
under  which  it  was  found.  That  testimony 
showed  that  part  of  It  was  In  his  immediate 
possession;  part  of  it  secreted  about  the  per- 
son of  his  wife.  The  fact  that  she  was  in 
possession  of  a  portion  of  it  under  his  state- 
ment that  the  aggregate  amount  taken  into 
possession  by  the  jailer  at  Bakersfield  was 
his,  did  not  affect  the  right  of  the  state  to 
prove  the  circumstances  under  which  It  was 
taken  into  possession  by  the  officers.  As  far 
as  defendant  was  concerned,  having  previous- 
ly admitted  that  all  of  it  was  his,  the  proof 
of  possession  by  his  wife  at  the  time  of  her 
arrest  of  a  portion  of  it  only  tended  to  show 
that  he  had  delivered  it  to  her  for  secretion 
or  custody. 
6.  The  next  error  assigned  is  In  denyit  g. 
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defendant's  motion  for  a  new  trial  on  the 
ground  "that  the  Jury  received  evidence  out 
of  court  other  than  that  resulting  from  a 
view  of  the  premises,"  In  violation  of  subdi- 
vision 2  of  section  1181  of  the  Penal  Code.  It 
appears  that  after  the  noon  recess  of  conrt, 
and  on  the  last  day  of  the  trial,  while  the  ju- 
ry and  counsel  for  both  sides  were  awaiting 
the  arrival  of  the  Judge  to  resume  the  ses- 
sion, one  of  the  Jurors  left  the  Jury  box  and 
stepped  over  and  casually  inspected  a  couple 
of  diagrams  which  upon  the  first  day  of  the 
trial  had  been  admitted  In  evidence  and  were 
tacked  to  a  blackboard  In  view  of  the  Jury. 
These  diagrams  purported  to  show  the  house 
where  defendant  resided  when  the  murder 
was  committed,  and  the  location  of  certain 
articles  of  furniture  therein;  also  the  loca- 
tion of  an  adjoining  house,  and  the  location 
of  the  closet  behind  which  the  body  of  the 
deceased  was  found.  There  are  no  copies  of 
the  diagram  in  the  record,  but  the  testimony 
of  the  draftsman  who  made  them  showed 
what  was  Intended  to  be  represented  upon 
them.  These  diagrams  were  admitted  In  evi- 
dence without  objection,  and  there  was  no 
suggestion  made  that  they  did  not  accurately 
and  properly  show  upon  their  face  everything 
that  they  purported  to  represent  During  the 
trial  they  were  constantly  referred  to  by  the 
witnesses  in  the  case,  and  the  objects  and 
articles  shown  upon  them  were  pointed  out 
and  referred  to  for  the  benefit  of  the  Jury, 
without  any  objection  thereto  upon  defend- 
ant's part  It  Is  unnecessary  to  discuss 
whether,  under  these  circumstances,  the  Jm-y 
had  not  the  right  to  examine  the  diagrams, 
becanse,  even  if  they  did  not,  it  is  not  shown 
In  what  possible  way  the  inspection  of  them 
by  the  Juror,  as  complained  of,  could  have 
Injuriously  afTected  the  defendant  Counsel 
In  his  aifldavit  stated  that  the  diagrams  pur- 
ported to  represent  "not  only  the  house  in 
which  the  homicide  occurred,  but  the  sur- 
rounding premises.  Including  au  outhouse  or 
closet  In  which  was  found  some  of  the  mate- 
rial objects  introduced  in  evidence;  that  there 
was  also  upon  such  diagram  represented  a 
building  occupied  by  parties  other  than  de- 
fendant" As  far  as  the  location  of  the  closet 
Is  concerned,  there  Is  no  question  but  what 
it  was  accurately  indicated  upon  the  diagram, 
and  was  frequently  referred  to  and  pointed 
out  by  witnesses  during  the  trial,  and  it  can- 
not be  claimed  that  by  looking  at  the  dia- 
grams the  Jnror  obtained  any  additional  evi- 
dence relative  to  it  It  is  not  suggested  what 
the  "Surrounding  premises"  were,  or  what  the 
"building  occupied  by  parties  other  than  the 
defendant"  was,  or  how  the  delineation  of 
these  things  upon  the  diagrams,  and  the  In- 
spection of  those  diagrams  by  the  Juror,  could 
have  aflTected  the  defendant  For  aught  that 
appears,  It  was  pertinent  and  material  to  a 
proper  presentation  of  the  case  upon  the  part 
of  the  prosecution  that  the  situation  of  sur- 
rounding premises,  and  other  buildings  In 
proximity  to  the  house  occupied  by  defend- 


ant, should  be  shown  on  the  diagrams,  so 
that  evidence  produced  before  the  jury  rel- 
ative to  them  might  l>e  clearly  Illustrated  and 
understood.  An  examination  of  the  bill  of  ex- 
ceptlons  shows  that  testimony  relative  to 
premises  other  than  those  occupied  by  the  de- 
fendant, and  relative  to  other  buildings  than 
the  house  he  lived  In,  was  given  in  the  case 
without  objection,  and  was  pertinent  evi- 
dence. Now  if,  aside  from  these  surround- 
ings and  buildings  so  testified  to,  there  were 
other  premises  or  buildings  indicated  upon 
the  map,  concerning  which  no  testimony  waa 
given  and  which  the  inspecting  Juror  should 
not  have  seen.  It  was  incumbent  on  defendant. 
In  support  of  his  motion  upon  the  ground 
nrged,  to  show  that  from  an  inspection  of  the 
diagrams  by  the  juror  he  received  evidence  of 
something  that  had  not  already  been  testified 
to,  or  that  be  acquired  thereby  some  addi- 
tional evidence.  It  was  necessary  to  make 
such  a  showing  In  order  to  authorize  the 
court  to  award  a  new  trial  upon  the  ground 
urged,  and,  having  failed  to  make  it,  for  that 
reason  alone  the  motion  was  properly  denied. 

6.  The  last  point  urged  by  appellant  is  that 
certain  objects  introduced  in  evidence  during 
the  trial — the  blood-stained  clothing  of  de- 
fendant, the  matting  and  razor  found  In  the 
closet,  etc. — were  not  properly  before  the  Ju- 
ry for  consideration,  or  use  by  the  district  at- 
torney during  his  argument,  because,  when 
offered  and  received  in  evidence,  they  were 
not  then  "exhibited  to  the  Jury,"  within  the^ 
provisions  of  section  1954  of  the  Code  of  ClvU 
Procedure.  There  is  nothing  in  this  point, 
and  it  Is  made  in  face  of  the  record,  which 
shows  explicitly  that  they  were  so  exhibited. 

We  have  discussed  and  disposed  of  every 
point  made  by  appellant,  and,  finding  no  er- 
ror in  the  record,  the  Judgment  and  order  are 
affirmed. 

We  concur:  McFARLAND,  J;  HEN- 
SHAW,  J.;  ANGELLOTTI,  J.;  VAN  DYKE, 
J.;    SHAW,  J.;   BEATTT,  C.  J. 
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OF  CALIFORNIA.    (Sac.  1,112.) 
(Supreme  Court  of  California.     Feb.  2,  1905.> 

MUTTTAI.  BEREFrr  IRStTBAKOB— ASSESSMENTS — 
rAII.t7BE  TO  PAT— SUSPENSION— KEINSTATK- 
HENT  —  REQUISITES  —  VOTE  OF  SOCIETT— BY- 
LAWS—CONSTBUCTION. 

1.  The  by-laws  of  a  mutual  l)enefit  associa- 
tion provided  for  suspension  of  a  benefit  cer* 
tificate  for  nonpayment  of  premium,  but  pro- 
vided for  renewal  within  three  months,  "in  case 
the  member  be  living,"  on  payment  of  all  as- 
sessments pending,  provided  the  lodge  by  a  ma- 
jority vote  declared  the  member's  certificate  re- 
newed, and  that  if  the  lodge  should  refuse  to 
renew  his  certificate  the  moneys  paid  should  b* 
returned,  after  which  no  further  application  by 
the  member  should  be  entertained  for  six 
montlis.  Held  tliat,  where  the  member's  cer- 
tificate was  suspended  for  failnre  to  pay  an 
assessment  levied,  a  vote  of  the  lodge  reinstat- 
ing him,  as  well  as  payment  of  matured  asseas- 
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ments,  was  essential  to  the  renewal  of  his  cer- 
tificate. 

2.  Snch  by-laws  contemplated  that  the  vote  of 
reinstatement  shouM  be  taken  during^  the  life 
of  the  member,  and,  be  having  died  prior  to  the 
next  meeting  of  the  lodge  after  payment  of  his 
matured  assessments,  failure  of  the  lodge  at 
such  meeting  to  pass  on  his  reinstatement  could 
not  avail  the  beneficiary. 

Department  1.  Appeal  from  Superior 
Court,  Sacramento  County;  Peter  J.  Shields, 
Judge. 

Action  by  Roxanna  L.  Butler  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  California.  From  a  judgment 
In  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Bruner  &  Bros,  and  Joseph  Abrams,  for 
appellant.  William  H.  Jordan  and  D.  S. 
Hlrsbberg,  for  respondent. 

AXGBLLOTTI,  J.  This  is  an  action  to  re- 
cover upon  a  beneficiary  certificate  Issued  by 
defendant  corporation  to  Stephen  W.  Butler, 
and  payable  to  plaintiff,  bis  wife^  upon  bis 
death. 

Defendant  is  a  corporation,  fraternal  in 
character,  organized  for  the  promotion  of  the 
welfare  of  Its  members  and  for  the  protec- 
tion of  their  families.  It  has  numerous  sub- 
ordinate lodges  under  its  Jurisdiction  and 
control.  Said  Butler  was  at  the  time  of  bis 
death,  December  15, 1898,  a  master  workman 
degree  member  of  a  subordinate  lodge  of  de- 
fendant, known  as  "Sacramento  Lodge,  No. 
SO,"  and  had  been  sucb  a  member  tor  many 
years.  Tbere  had  been,  in  July,  1885,  issued 
to  him  as  such  member,  by  defendant,  the 
beneficiary  certificate  in  suit.  This  certificate 
stated  that  as  sucb  member  be  was  entitled 
to  participate  In  the  beneficiary  fund  of  the 
order  to  the  amount  of  $2,000,  payable  up- 
on his  death  to  bis  wife,  the  plaintiff.  The 
certificate  stated  that  It  was  Issued  upon  the 
express  condition  that  he  should  in  every  par- 
ticular, while  a  member  of  the  order,  com- 
ply with  all  the  laws,  rules,  and  requirements 
thereof.  In  his  application  for  such  certifi- 
cate, Butler  stated  that  such  compliance  was 
the  express  condition  upon  which  be  Is  to  be 
entitled  to  participate  In  such  beneficiary 
fund.  The  law  relating  to  such  fund  provid- 
ed that,  upon  the  death  of  a  member  In  good 
standing,  his  nominee  should  be  entitled  to 
receive  therefrom  the  amount  due  under  the 
certificate,  provided  that  said  member  had 
fully  complied  with  all  the  laws,  rules,  and 
regulations  of  the  order,  and  particularly 
with  the  conditions  relative  to  the  payment 
of  assessments.  The  beneficiary  fund  refer- 
red to  was  one  created  and  kept  In  existence 
by  contributions  from  all  the  members  of  the 
order,  made  at  such  time  as  the  said  order 
by  its  laws  and  regulations  required,  and 
denominated  "assessments,"  and  was  under 
the  exclusive  control  and  management  of  de- 
fendant grand  lodge.  From  this  fund  is  paid 
the  amounts  due  on  all  beneficiary  certifi- 
cates.    The  laws  of  the  order  provided  for 


the  assessment  of  all  the  members  for  the 
purpose  of  paying  death  losses.  According 
thereto,  when  an  assessment  was  levied.  It 
was  payable  on  or  before  the  28th  day  of  the 
month,  and  It  not  then  paid  it  became  delin- 
quent.   The  law  provided  as  follows,  vie.: 

"Section  42t  Suspension  of  Members  for 
Non-Payment.  The  beneficiary  certificate  of 
each  member  who  bas  not  paid  such  assess- 
ment or  assessments  to  the  financier  of  his 
lodge,  the  only  authorized  officer  to  receive 
and  receipt  for  all  assessments  and  dues,  on 
or  before  the  28th  of  said  month,  shall  by  the 
fact  of  such  non-payment  to  said  financier 
stand  suspended,  and  no  action  upon  the  part 
of  the  lodge,  or  any  officer  thereof,  shall  be 
required  as  essential  to  such  suspension." 

It  was  further  provided  as  follows  In  sec- 
tion 42,  "u"  and  "w": 

"(u)  Renewal  of  Beneficiary  Certiflcate 
within  Three  Months.  Any  beneficiary  cer- 
tiflcate suspended  by  reason  of  non-payment 
of  assessments  thereon  may  be  renewed.  If 
the  member  be  living,  at  any  time  within  a 
period  of  three  months  from  the  date  of  such 
suspension  upon  the  following  conditions  and 
none  other;  that  Is  to  say: 

"(1)  All  assessments  that  have  been  made 
during  that  time,  including  the  pending  as- 
sessments, shall  be  paid,  and  also  any  relief 
fund  assessments  due. 

"(2)  This  fact  shall  be  reported  to  the 
lodge  at  a  stated  meeting. 

"<Z)  The  lodge  may,  by  a  majority  vote,  de- 
clare said  certificate  renewed.  When  all 
these  conditions  have  been  complied  with, 
the  beneficiary  certiflcate  shall  be  held  as 
renewed  and  in  full  force,  and  not  before. 
Should  the  lodge  refuse  to  renew  said  certifi- 
cate, all  moneys  paid  (as  provided  In  subdi- 
vision 1)  shall  be  returned  to  the  member  Im- 
mediately, and  no  other  application  shall  be 
entertained  for  the  period  of  six  months. 

"(w)  Agency  of  Officers.  The  officers  of 
subordinate  lodges  shall  be  and  are  the 
agents  of  the  members  of  the  lodge  to  which 
they  belong,  in  the  transaction  of  all  the  of- 
ficial business  required  of  them  by  this  Con- 
stitution, and  are  not  the  agents  of  the 
Grand  Lodge." 

On  November  1,  1898,  defendant  regularly 
levied  and  gave  notice  of  an  assessment  up- 
on all  of  Its  members.  This  assessment  be- 
came delinquent  on  November  28, 1898.  But- 
ler failed  to  pay  the  same.  After  the  same 
had  become  delinquent,  namely,  on  Decem- 
ber 12, 1898,  as  stated  by  appellant,  plalntUI. 
acting  for  Butler,  paid  to  the  financier  of 
said  Sacramento  Lodge,  at  his  place  of  busi- 
ness, the  amount  of  the  assessment,  together 
with  the  amount  of  a  subsequent  assessment 
which  had  accrued.  Subsequent  to  such  pay- 
ment to  said  financier,  and  prior  to  the  next 
meeting  of  Sacramento  Lodge,  namely,  on 
December  15,  1808.  Butler  died.  The  facts 
of  the  payment  to  the  financier  and  the  death 
of  Butler  were  reported  to  said  lodge  at  Its 
next  meeting  succeeding  the  receipt  by  such 
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officer  of  the  money,  but  tbe  lodge  did  not  at 
sucli  meeting,  or  at  any  other  meeting,  by  a 
majority  vote,  declare  such  certificate  re- 
newed. 

The  trial  court  found  that  by  reason  of  the 
failure  to  pay  the  assessment  on  or  before 
November  28,  1898,  the  beneficiary  certificate 
of  Butler  became  suspended,  and  was  never 
reinstated  In  the  manner  provided  by  the 
laws  of  defendant,  and  that,  by  reason  of 
such  suspension,  plaintiff  was  not  entitled 
to  participate  In  the  beneficiary  fimd.  Judg- 
ment, therefore,  went  for  defendant,  and 
plaintiff  appeals  therefrom  upon  the  Judg- 
ment roll.  The  findings  of  the  trial  court 
disclose  the  facts  hereinbefore  stated. 

The  laws  of  defendant  constituted  a  part 
of  the  contract  between  Butler  and  defend- 
ant. The  plain  effect  of  those  laws  was  to 
make  the  right  of  a  member  to  participate, 
through  his  nominee,  in  the  beneficiary  fund, 
dependent  upon  the  standing  of  bis  benefici- 
ary certificate  at  the  time  of  his  death.  It  is 
admitted  by  appellant  that  under  these  laws 
Butler's  failure  to  pay  the  November  assess- 
ment on  or  before  November  28,  1898,  had 
the  effect  of  suspending  his  beneficiary  cer- 
tificate. No  action  upon  the  part  of  the 
lodge  or  any  officer  thereof  was  essential  to 
such  suspension,  but  the  failure  to  pay  ipso 
facto  operated  as  a  suspension.  Such  was 
the  plain  provision  of  defendant's  law.  See 
Marshall  r.  Grand  Lodge,  133  Cal.  686,  66 
Pac.  25;  Carlson  v.  Supreme  Council,  115 
Cal.  466,  474,  47  Pac.  375,  35  L.  R.  A.  643; 
Bacon  on  Benefit  Societies,  !  385.  He  had 
failed  to  comply  with  all  the  laws,  rules,  and 
regulations  of  the  order,  and  the  effect  there- 
of was,  under  his  contract,  suspension  of  his 
certificate.  While  Butler  was  still  a  master 
workman  degree  member,  as  found  by  the 
court,  he  was  no  longer  a  member  entitled 
to  participate  in  the  beneficiary  fund,  and 
could  not,  under  the  terms  of  this  contract, 
become  entitled  to  so  participate,  until  his 
suspension  had  been  set  aside  and  his  certifi- 
cate had  been  renewed  in  conformity  with 
the  rules  of  the  order.  Bacon  on  Benefit  So- 
cieties, i  385;  Carlson  v.  Supreme  Council, 
Bupra;  McDonald  ▼.  Chosen  Friends,  78  Cal. 
49,  54,  20  Pac.  41. 

The  question,  then.  Is  as  to  whether  the 
Buspensiou  had  been  so  set  aside  and  the 
certificate  renewed,  at  the  time  of  his  death. 
The  laws  of  the  defendant  prescribe  the  con- 
ditions essential  to  reinstatement  and  re- 
newal In  plain  and  unequivocal  language. 
There  must  be  not  only  payment  by  the  de- 
linquent of  all  assessments  to  the  financier 
of  the  lodge,  but,  sucb  payment  having  been 
reported  to  the  lodge  at  a  stated  meeting, 
there  must  be  a  majority  vote  of  the  lodge 
declaring  such  renewal.  The  law  of  the  or- 
der, which  was  the  contract  of  the  parties, 
declared  that  "when  all  these  conditions 
have  been  complied  with,  the  beneficiary  cer- 
tificate shall  be  held  as  renewed  and  in  full 
force,  and  not  before."    The  affirmative  vote 


of  the  lodge  declaring  a  renewal  is  expressly 
made  as  essential  to  a  renewal,  as  Is  the  pay- 
ment of  the  assessments,  and  until  such  vote 
there  Is  no  renewal.  It  was  entirely  within 
the  power  of  the  parties  to  agree  as  to  the 
terms  and  conditions  of  reinstatement  The 
questlrai  in  such  case  is  as  to  what  the  agree- 
ment of  the  parties  was,  and,  where  the 
language  of  the  agreement  is  clear  and  un- 
equivocal, the  courts  have  no  choice  but  to 
enforce  the  contract  as  it  Is  written.  The 
agreement  here  was  that  the  certificate 
should  be  held  as  renewed  only  when  the 
lodge,  by  a  majority  vote,  declared  it  re- 
newed, and  not  before.  As  Butler  died  be- 
taco  the  first  meeting  of  the  lodge  following 
the  payment  to  the  financier,  it  seems  very 
clear  that  the  suspension  of  his  certificate 
had  not  been  set  aside  at  the  time  of  his 
death. 

It  is  declared  by  Mr.  Bacon,  In  bis  work  on 
Benefit  Societies,  that  the  view  generally  sus- 
tained by  the  authorities  Is  that,  where  a 
suspension  attaches,  by  operation  of  law, 
upon  an  event  named,  and  the  member  dies 
before  the  suspension  has  been  set  aside, 
there  can  be  no  recovery  upon  his  benefit  cer- 
tificate (section  385);  and,  further,  that,  "If 
a  member  neglects  to  become  reinstated  dur- 
ing his  lifetime,  he  cannot  be  reinstated  after 
his  death,  though  the  period  in  which  he 
might  be  reinstated.  It  living,  has  not  ex- 
pired" (section  385b).  In  Carlson  v.  Supreme 
Council,  supra,  this  court  said  that  these 
views  were  sustained  by  the  authorities,  and 
held  that  where  the  sole  condition  of  rein- 
statement was  payment  of  arrearages  with- 
in 60  days,  and  the  member  failed  to  avail 
himself  of  that  right,  and  died  before  the 
expiration  of  the  60  days,  be  could  not  be 
reinstated  after  his  death.  In  the  case  at 
bar,  the  member  failed  to  make  the  neces- 
sary payments  In  time  to  enable  the  lodge 
to  act  prior  to  his  death,  upon  what  was.  In 
effect,  his  application  for  reinstatement  of 
his  certificate.  Such  action  by  the  lodge, 
as  we  have  seen,  was  essential  to  such  re- 
instatement, and,  there  having  been  no  op- 
portunity for  the  lodge  to  act  prior  to  bis 
death,  he  died  before  the  suspension  bad 
been  removed.  It  la  entirely  immaterial 
here  what  would  have  been  the  situation 
had  Butler  lived  until  the  meeting  of  the 
lodge,  and  it  bad  arbitrarily  refused  to  re- 
store him,  or  had  arbitrarily  refused  to  take 
any  action  in  bis  case.  Under  the  terms  of 
the  contract,  there  could  not  possibly  be  a 
reinstatement  of  the  certificate  prior  to  tbe 
stated  meeting  of  the  lodge  following  the 
payment. 

The  provisions  of  defendant's  laws  already 
quoted  show  very  clearly  that  it  was  the 
express  agreement  of  the  parties  that  a 
beneficiary  certificate  could  be  reinstated  and 
renewed  only  during  the  life  of  the  member. 
Tbe  language  is  that  It  "may  be  renewed, 
if  the  member  be  living  •  •  •  upon  the 
following  conditions  and  none  other;  that  1> 
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to  say" — and  then  follows.  In  three  sep- 
arately numbered  paragraphs,  the  enumera- 
tion of  the  various  conditions  already  speci- 
fied, Including  the  report  to  the  lodge  at  a 
stated  meetbig,  and  the  declaration  of  re- 
newal by  the  lodge  by  a  majority  vote.  The 
phrase  "If  the  member  be  living"  applies 
■with  equal  force  to  each  of  the  specified  con- 
ditions, and  it  was  thereunder  essential  to 
the  renewal  of  the  certificate  by  the  lodge 
that  the  member  be  living  at  the  time  the 
renewal  is  effected  and  the  certificate  re- 
Instutr.-d. 

As  stated  before,  the  question  as  to  what 
would  have  been  the  situation  had  Butler 
lived  until  the  first  meeting  of  the  lodge 
following  payment  to  the  financier  Is  Im- 
material here.  It  may  be  conceded,  purely 
for  the  purposes  of  this  case,  that  the  lodge 
could  not  then  have  arbitrarily  refused  to 
take  action  on  his  application  or  renew  his 
certificate.  As  to  this  we  express  no  opin- 
ion. If,  however,  this  be  so,  and  the  time 
had  arrived  during  Butler's  life  when  the 
lodge  could  and  should  have  taken  such 
action  as  he  was  entitled  to,  under  his  con- 
tract, looking  to  a  renewal  of  the  certificate, 
and  had  failed  to  so  do,  It  may  be  that  it 
could  be  held  that  he  had  at  the  time  of  his 
death  acquired  rights  which  could  be  en- 
forced by  his  beneficiary  after  his  death. 
This  conclusion  would,  however,  have  to  be 
based  upon  the  theory  that  his  certificate 
was  In  effect  reinstated  before  bis  death, 
and  was  in  full  force  at  that  time.  In  such 
case.  It  may  be  that  his  death  prior  to  the 
formal  declaration  that  be  was  entitled  to 
have  been  reinstated  during  his  life  could 
not  affect  the  right  of  his  beneficiary  to  re- 
cover. Such  a  case  was  that  of  Van  Honten 
T.  Pine,  38  N.  J.  Eq.  72.  In  support  of  their 
contention  that  the  death  of  Butler  prior  to 
the  first  meeting  of  the  lodge  at  which  the 
renewal  could  be  effected  is  Immaterial, 
counsel  for  appellant  cite  several  cases. 
Those  cases  generally  are  not  applicable  un- 
der the  facts  of  this  case.  In  Connelly  y. 
Masonic  Mutual  Benefit  Association,  58  Conn. 
558,  20  Atl.  671,  9  L.  R.  A.  428,  18  Am.  St 
Hep.  296,  the  question  was  as  to  whether 
the  deceased  had  been  legally  suspended 
from  the  Masonic  lodge,  good  standing  in 
which  was  essential  to  any  right  nnder  a 
benefit  certificate,  and  the  decision  of  the 
grand  master  declaring  the  suspension  Illegal, 
and  reversing  the  Judgment  of  the  lodge, 
was  not  rendered  until  after  the  death.  It 
was  held  that  the  death  produced  no  change 
in  the  rights  of  the  plaintiff  to  have  the  sus- 
pension set  aside,  if  it  was  Illegal.  Sub- 
stantially similar  in  principle  is  the  case  of 
Marck  v.  Supreme  Lodge  (C.  C.)  29  Fed.  896. 
Our  own  case  of  Berlin  v.  Eureka  Lodge  K. 
P.,  132  Cal.  294,  64  Pac.  254,  was  a  case 
Involving  the  question  as  to  what  amount  of 
sick  benefits  has  become  due  Berlin  under 
the  by-laws  of  the  lodge,  and  It  was  held  the 
death  of  Berlin  pending  his  appeal  to  the 


grand  lodge  from  the  determination  of  bis 
lodge  did  not  affect  the  right  of  his  repre- 
sentatives to  have  the  appeal  determined  up- 
on Its  merits,  and  that  if  the  order  refused 
to  decide  the  matter  upon  the  merits  they 
could  appeal  to  the  courts.  Such  cases  all 
have  reference  to  the  determination  as  to 
the  status  existing  at  the  date  of  death,  and 
do  not  In  the  slightest  degrree  support  the 
theory  that  there  can  be  a  reinstatement 
after  death.  The  ruling  in  Jackson  v.  N.  W. 
Mutual  Relief  Association,  78  Wis.  463,  47 
N.  W.  733,  was  based  upon  the  conclusion 
that  the  Insured  was  reinstated  prior  to 
death.  The  case  of  Grand  Lodge  v.  Lach- 
mann,  199  III.  140,  64  N.  E.  1022,  was  decided 
upon  a  question  of  waiver.  We  cannot  as- 
sent to  what  Is  said  In  the  opinion,  purely 
by  way  of  argument,  as  to  the  vote  of  rein- 
statement by  the  lodge.  The  trouble  with 
the  plaintiff's  case  Is  that,  at  the  time  of  the 
death  of  her  husband,  his  beneficiary  cer- 
tificate had  been  suspended,  and  there  had 
then  been  no  reinstatement  thereof.  That 
was  the  status  at  the  time  of  his  death.  Un- 
der the  contract,  there  could  be  ho  reinstate- 
ment after  death. 

It  Is  urged  that  the  findings  show  that  the 
lodge  failed  to  take  any  action  whatever 
after  the  death  of  Butler  In  relation  to  the 
matter  of  renewal,  but  retained  the  money 
paid,  and  that  this  constituted  a  waiver  of 
the  suspension  on  the  part  of  defendant.  If 
It  be  conceded  that  the  findings  show  that 
the  lodge  did  not  take  any  vote  upon  the 
question  of  renewing  the  certificate,  we  do 
not  see  that  It  can  avail  plaintiff.  His 
death  having  occurred  prior  to  such  meeting, 
the  lodge  was  not  authorized  to  renew  the 
certificate.  The  proceedings  for  a  renewal 
had  ended  with  the  death,  and  the  failure  of 
the  lodge  to  say  that  it  would  not  do  what 
it  could  not  do,  under  the  law  and  the  con- 
tract, cannot  be  held  to  Indicate  any  inten- 
tion on  the  part  of  the  lodge  to  waive  any 
rights  of  the  defendant,  even  If  the  lodge 
could  have  waived  any  of  such  rights.  See 
Marshall  v.  Grand  Lodge,  supra.  Nor  could 
such  failure  to  act  prejudice  plaintiff  In  the 
slightest  degree.  An  entirely  different  ques- 
tion would  have  been  presented  If  Butler 
had  been  alive  at  the  time  of  the  meeting. 

What  became  of  the  money  pn^erly  re- 
ceived by  the  financier  of  the  lodge  during 
the  life  of  Butler  does  not  appear  in  the 
findings.  There  Is  nothing  therein  to  compel 
the  conclusion  that  It  was  retained  by  the 
lodge,  or  forwarded  to  the  grand  lodge  and 
retained  by  It.  There  is  nothing  In  the  facts 
specified  in  the  findings  to  Indicate  any  waiv- 
er by  either  the  subordinate  or  grand  lodge, 
and  we  cannot  assume  the  existence  of  facts 
In  this  behalf  that  are  not  shown.  The  find- 
ings, as  they  stand,  cover  all  the  Issues  and 
fully  sustain  the  judgment  It  is  found  that 
Butler  did  not  comply  with  all  the  laws  rela- 
tive to  the  payment  of  assessments,  and  that 
his   beneficiary    certificate   was    by    reason 
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thereof  suspended,  and  never  reinstated  dur- 
ing his  lifetime,  or  at  all.    The  more  spedflc 
andlngs  relied  on  by  appellant  are  ■  entirely 
consistent  with  this. 
The  Judgment  is  alBrmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


146  Cal.  179 

LOS  ANGELES  BT.  CO.  v.  DAVIES  et  aL 

(L.  A.  1,312.) 

^Supreme  C!ourt  of  California.    Feb.  2,  1905.) 

J.CTION  BT  COBPORATION— CAPACrtT  OJT  PLAIN - 

TIFF  TO    SUE— OBJECTION — HOW   BAISED — 

OENEBAL    DEUUBBEB. 

1.  The  objection  that  the  complaint  does  not 
ibow  that  plaintiff  is  a  corporation  goes  to 
want  of  capacity  to  sue,  and  is  a  ground  for 
demurrer,  under  Code  Civ.  Proc.  i  4.°.0.  subd.  2, 
when  such  want  of  capacit][  "appears  on  the 
face"  of  the  complaint,  and  is  not  raised  by  a 
general  demurrer  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

2.  If  want  of  capacity  of  plaintiff  to  sue  as  a 
corporation  does  not  "appear  on  the  face"  of 
the  complaint,  so  as  to  be  subject  to  demurrer 
on  that  ground,  under  Code  Civ.  Proc.  §  430, 
subd.  2,  that  objection  can  be  raised  only  by 
answer  pursuant  to  section  433. 

Department  2.  .  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  the  Los  Angeles  Railway  Com- 
pany, a  corporation,  against  James  M.  Da- 
vies  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

F.  G.  Hentlg  and  T.  M.  Stewart,  for  appel- 
lants. Bicknell,  Gibson  &  Trask,  for  re- 
spondent 

McFARLAND,  J.  This  is  an  action  to 
quiet  title  to  certain  land.  Defendants  de- 
murred to  the  complaint  upon  the  general 
ground  that  It  does  not  state  facts  sufflcleut 
to  constitute  a  cause  of  action,  no  other 
ground  of  demurrer  being  stated.  The  de- 
murrer was  overruled.  Defendants  then  an- 
swered, denying  plaintiff's  title  to  the  land, 
and  setting  up  title  in  themselves.  The 
court  found  for  the  plaintiff,  and  rendered 
Judgment  accordingly.  Defendants  appealed 
from  the  Judgment  upon  the  Judgment  roll. 

The  only  point  made  by  appellants  for  a 
reversal  is  that  the  complaint  does  not  con- 
tain an  averment  that  plaintiff  is  a  corpora- 
tion. The  fact  as  to  this  contention  is  tliat, 
while  in  the  title  of  the  case,  as  It  appears  at 
the  commencement  of  the  complaint,  the 
plaintiff  is  designated  as  "a  corporation," 
there  is  no  averment  in  the  body  of  the  com- 
plaint of  plaintiff's  corporate  existence.  The 
court  found  that  plaintiff  was  a  corporation. 

Waiving  other  questions  discussed  by  coun- 
sel, we  are  satisfied  that  the  point  sought  to 
be  made  by  appellants  is  not  raised  by  the 
general  demurrer.  The  point  that  plaintiff 
was  not  a  corporation  goes  only  to  Its  ca- 
pacity to  maintain  an  action,  and  not  to  the 
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mffielency  of  the  facts  averred  to  constitute 
the  alleged  cause  of  action;  and  therefore 
it  could  be  raised  by  demurrer  to  the  com- 
plaint only  under  subdivision  2  of  section 
480  of  the  Code  of  Civil  Procedure,  which 
provides  as  a  cause  of  demurrer  "that  plain- 
tiff has  not  legal  capacity  to  sue,"  and  then 
only  where  said  want  of  capacity  "appears 
on  the  face"  of  the  complaint.  If  it  does  not 
80  appear,  the  objection  must  be  taken  by 
answer  pursuant  to  section  433. 

There  are  some  anthorlties  which  a^tear 
to  support  appellants'  contention,  and  the 
principal  one  dted  by  them  is  Miller  v.  Pine 
Mining  Go.  (Idaho)  31  Pac.  803,  35  Am.  St 
Rep.  290;  but  In  the  notes  to  the  case  the 
author  of  the  work,  after  expressing  his  dis- 
approval of  the  doctrine  announced  therein, 
cites  a  multitude  of  cases  holding  the  other 
way.  We  will  notice  only  the  first  case  cited 
by  the  author — Phcenlx  Bank  t.  Do&nell,  40 
N.  Y.  410 — because  it  has  more  than  once 
been  referred  to  and  approved  by  this  coort 
In  that  case  there  was  no  averment  in  the 
complaint  that  the  plaintiff  was  a  corpora- 
tion, and  It  is  not  even  called  a  corporation 
in  the  title,  and  the  demurrer  there  was  up- 
on the  ground  that  it  appeared  that  "plaintiff 
has  no  legal  capacity  to  sue,"  and  also  upon 
the  general  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
(Section  144  Of  the  New  York  Code  [Voor- 
heis  Code  1868]  is  the  same  as  section  4S0  of 
our  Code  [Code  Cir>  Proc.}  and  section  147 
the  same  as  our  section  438.)  The  demurrer 
was  overruled  In  the  lower  court,  and  the 
Judgment  was  affirmed  in  the  Court  of  Ap- 
peals. As  to  the  first  gronnd  of  demurrer 
the  court  said:  "All  that  the  argument 
proves  is  that  the  complaint  does  not  show 
upon  Its  face,  affirmatively,  that  the  plaintiff 
has  capacity  to  sue.  But  to  sustain  the  de- 
murrer the  Code  requires  that  it  should  ap- 
pear upon  Its  face  that  it  bad  not  ancb  ca- 
pacity, which  in  no  respect  appears.  For 
aught  appearing  upon  the  face  of  the  com- 
plaint the  plaintiff  may  be  a  corporation  en- 
titled to  sue  as  such.  Section  147  provides 
that  when  any  of  the  matters  enumerated  In 
section  144  do  not  appear  upon  the  face  of 
the  complaint  the  objection  may  be  taken  by 
answer.  This  would  seem  to  Indicate  the 
proper  practice  with  sufficient  clearness.  If 
it  appears  upon  the  face  of  the  complaint 
that  a  plaintiff  sning  as  a  corporation  is  not 
such  In  fact,  a  demtnrer  is  the  proper  rem- 
edy of  the  defendant  under  section  144.  If 
the  complaint  does  not  show  that  the  plain- 
tiff is  not  a  corporation  on  its  face,  the  ob- 
jection that  it  is  not  such  must  be  taken  by 
answer,  under  section  147.  This  would  seem 
to  render  further  discussion  of  the  question 
unnecessary."  With  respect  to  the  second 
ground  of  demnrrer  in  tliat  case — which  is  the 
only  gronnd  in  the  case  at  bar — the  court 
says:  "^Tbe  appellant's  counsel  insists  tliat 
if  the  demurrer  is  not  sustainable  upon  the 
second  gronnd  specified  in  section  144^  It  Ja 


Digitized  by 


Google 


860 


79  PACIFIO  REPOSTBB. 


(CaL 


upon  the  sixth.  In  this,  the  counsel  Is  in  er- 
ror. That  relates  only  to  the  statement  of 
facts  constituting  the  cause  of  action.  If 
this  statement  fails  to  show  a  right  of  ac- 
tion, then  a  demurrer  on  this  ground  may  be 
interposed.  But  it  has  no  application  to  the 
capacity  of  the  plaintiff  to  sue  or  to  the  other 
grounds  of  demurrer  specified." 

This  case  was  expressly  approved,  and  the 
rule  there  stated  declared  to  be  right,  by  this 
court  in  Swamp  Land  District  No.  110  T. 
Feck,  60  Cal.  403.  In  that  action  the  plain- 
tiff was  designated  in  the  title  of  the  case  as 
"Swamp  and  Oyerflowed  Land  Reclamation 
District  No.  110  of  the  State  of  California," 
but  there  was  no  averment  in  the  complaint 
that  plaintifF  was  evw  a  swamp  and  over- 
flowed land  district,  and  for  this  omission 
the  complaint  was  demurred  to  because  it 
did  not  state  facts  8u£acient  to  constitute  a 
cause  of  action.  (There  was  also  a  second 
cause  of  demurrer — that  two  separate 
causes  of  action  had  been  Improperly  unit- 
ed.) The  court  said:  "The  first  ground  of 
demurrer  is  that  the  complaint  does  not  state 
facts  sufiicient  to  constitute  a  cause  of  ac- 
tion. The  objections  specified  are  In  8ut>- 
stance  that  it  does  not  appear  from  the  com- 
plaint that  the  plaintiff  was  ever  duly  cre- 
ated a  swamp  and  overflowed  land  district. 
That  objection,  however.  If  well  taken,  would 
go  to  the  legal  capacity  of  the  plaintiff  to 
sue,  and  not  to  the  sufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action. 
Phoenix  Bank  v.  Donnell,  40  N.  Y.  410."  And 
the  court,  following  the  New  Xork  case,  said 
further:  "A  demurrer  on  the  ground  that 
the  plaintiff  has  not  legal  capacity  to  sue 
would  be  bad,  because  it  does  not  appear  np- 
on  the  face  of  the  complaint  that  the  plain- 
tiff has  not.  It  is  not  a  good  ground  of  de- 
murrer that  It  does  not  appear  in  the  com- 
plaint that  the  plaintiff  has  the  legal  capac- 
ity to  sue.  That  omission  can  only  be  taken 
advantage  of  by  answer.  Code  Civ.  Proc. 
{  432 ;  Phoenix  Bank  v.  Donnell,  supra."  In 
Miller  V.  Luco,  80  Cal.  257,  22  Paa  195,  the 
said  case  of  Swamp  Land  District  v.  Feck  is 
expressly  approved,  and  quotations  made 
from  it  which  refer  to  Phcenix  Bank  v.  Don- 
nell; and  the  same  thing  occurs  in  Wllbolt 
v.  Cunningham,  87  Cal.  458,  25  Pac.  675. 

Appellant  cites,  as  supporting  a  different 
rule,  OrovlUe,  etc.,  v.  Plumas  Co.,  37  Cal. 
360,  Loup  T.  Cal.  So.  R.  R.  Co.,  63  Cal.  07, 
and  People  t.  C.  P.  R.  R.  Co.,  83  Cal.  395,  23 
Pac.  303.  In  the  Oroville  Case  the  legal  ex- 
istence of  the  plaintiff  as  a  corporation  was 
denied  in  the  answer,  and  no  question  as  to 
the  sufficiency  of  the  complaint  was  involved. 
In  the  Loup  Case  the  author  of  the  leading 
opinion,  after  holding  that  the  demurrer  to 
the  complaint  ought  to  have  been  sustained 
for  various  other  reasons,  merely  adds,  as  a 
sort  of  further  assurance,  that  "in  the  fourth 
count  of  the  complaint  there  is  no  averment 
of  the  defendant's  corporate  existence";  but 
no  one  of  the  other  Justices  concurred  in  that 


expression.  In  People  t.  C.  P.  S.  R.  Co.,  83 
Cal.  393,  23  Paa  303,  the  writer  of  the  main 
opinion,  after  holding  that  the  demurrer  to 
the  complaint  was  properly  sustained  upon 
various  grounds  which  are  elaborately  dis- 
cussed, does  say  that  "an  averment  of  de- 
fendant's corporate  existence  is  necessary  in 
every  count  of  the  complaint  against  a  cor- 
poration"—citing  the  Loup  Case;  but  there 
is  no  discussion  of  the  question,  and  no  ref- 
erence to  the  cases  above  referred  to,  where 
the  question  was  directly  before  the  court 
and  expressly  adjudicated,  approving  and  re- 
stating the  rule  announced  In  Phoenix  Bank 
T.  Donnell.  The  sentence  quoted  was  not 
necessary  to  the  decision,  and  it  cannot  be 
taken  as  overruling  those  cases.  Moreover, 
Wllhoit  V.  Cunningham,  87  CaL  458.  25  Pac 
675,  was  the  latest  declaration  of  the  court 
on  that  subject.  And  we  are  satisfied  that 
In  Swamp  Land  District  No.  110  v.  Feck,  GO 
Cal.  403,  and  In  the  subsequent  cases  approv- 
ing it  above  cited,  the  rule  Is  correctly  de- 
clared. 

Under  the  above  views,  It  Is  not  necessary 
to  consider  respondent's  discussion  of  "aider 
by  verdict"  and  other  points  made  by  it 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:   LORIGAN,  J.;  HBNSHAW,  J. 
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ELIZALDE  V.  MURPHY  et  al.    (L.  A.  1,553.) 

(Supreme  Court  of  California.     Feb.  1,  1905.) 

AnUINISTBATOBS — HONOS — ADDmONAI.      BONUS 
— RELEASE  OF  BUBETIES. 

1.  The  liability  of  the  sureties  on  an  admin- 
istrator's bond  cannot  be  terminated  by  the  fil- 
ing of  a  void  bond  as  a  substitute  for  the  orig- 
inal. 

2.  Where,  after  the  filing  of  an  administra- 
tor's bond,  one  of  the  sureties  became  insolvent, 
and  another  bond  was  filed — the  order  of  court 
accepting  it  reciting  that  it  had  been  introduced 
as  a  substitute  for  the  former  bond,  but  order- 
ing merely  that  the  new  bond  be  accepted — such 
new  bond  was  cumulative,  and  not  a  substitute 
for  the  original  bond,  so  as  to  terminate  the  lia- 
bility of  the  sureties  on  that  bond. 

3.  Under  Civ.  Code  {  1543,  declarmg  that  a 
release  of  one  joint  debtor  does  not  extinguish 
the  obligation  of  any  of  the  others,  an  order 
releasing  a  surety  on  an  administrator's  bond, 
upon  application  of  the  heirs  at  law,  docs  not 
release  a  co-surety,  though  Code  Civ.  Proc.  f 
1403,  authorizes  the  release  of  a  surety  only  on 
his  own  application. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Luis  Obispo 
County;  W.  B.  Ope,  Judge. 

Action  by  Ellsa  P.  Elizalde,  as  administra- 
trix, against  P.  W.  Murphy  and  others.  From 
a  Judgment  for  plaintiff,  defendant  A.  McAl- 
lister appeals.    Affirmed. 

Wm.  Shipsey,  for  appellant  B.  F.  Thom- 
as, for  respondent 

HARRISON,  C.  Action  against  the  sure- 
ties upon  an  administrator's  bond.  In  Janu- 
ary, 1894,  Ernest  Graves  was  appointed  by 
the  superior  court  of  Santa  Barbara  county 
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admlnltrtrator  of  the  estate  of  Marcos  A.  EIIz- 
aide,  deceased,  and  therenpon,  and  under  ttie 
direction  of  the  court,  be,  as  principal,  with 
Megrer  Oreenberg  and  A.  McAllister  as  sure- 
ties, executed  and  filed  therein  a  Joint  and 
seyeral  bond  In  the  sum  of  $20,000,  for  his 
faithful  discharge  of  the  duties  of  his  ofBce. 
August  2,  1885,  upon  the  petition  of  the 
heirs  at  law  of  the  deceased,  representing  to 
the  court  that  Meyer  Greenberg  had  become 
Insolvent,  the  administrator,  as  additional 
security  for  the  faithful  discbarge  of  bis 
trust,  caused  to  be  executed  and  filed 
In  said  court  a  farther  undertaking  purport- 
ing to  be  for  the  sum  of  $20,000,  in  which 
be  was  named  as  prlndpal  and  J.  T.  Murphy 
and  the  aforesaid  A.  McAllister  were  named 
as  sureties,  which  was  by  the  court  approved 
and  ord^ed  to  be  accepted;  and  therenpon 
the  court  ordered  that  Meyer  Greenberg,  sure- 
ty upon  the  former  bond,  be  released  from  all 
liability  thereafter  to  accrue.  The  court  finds 
that  this  undertaking  was  originally  made 
and  signed  by  McAllister  for  the  sum  of 
$4,000,  but  that  before  It  was  approved  and 
filed  it  was  altered  and  raised,  without  his 
consent  or  imowledge,  so  as  to  read  in  the 
sum  of  $20,000.  November  10,  1888,  J.  T. 
Murphy,  one  of  the  sureUes  on  this  bond, 
died,  and  thereafter  under  an  order  of  the 
court  requiring  the  administrator  to  furnish 
additional  security,  be  caused  a  further  un- 
dertaking in  the  sum  of  $10,000  to  be  exe- 
cuted and  filed,  with  himself  as  principal,  and 
the  defendants  P.  W.  Murphy  and  Lulgl 
Marre  as  sureties.  Graves  filed  an  annual  ac- 
count of  his  administration  May  28,  1888, 
wbidi  was  duly  settled  by  the  court,  and 
subseqnent  thereto  received  and  paid  out  cer- 
tain moneys  for  the  estate,  and  died  insolv- 
ent July  15,  1800,  without  rendering  any  ac- 
count thereof,  or  any  further  account  of  his 
administration  of  the  estate.  After  his  death 
the  respondent  herein  was  appointed  as  his 
successor  in  the  administration  of  the  estate, 
and  brought  the  present  action  against  the 
defendants,  as  sureties  upon  the  aforesaid 
imdertakings,  for  an  accounting,  and  to  re- 
cover the  amount  of  money  belonging  to  the 
estate  which  should  have  been  in  the  hands 
of  Graves  at  the  time  of  his  death.  The  court 
found  that  Graves  had  received  of  money  be- 
longing to  the  estate  the  sum  of  $3,011,  no 
part  of  which  had  been  paid  out  or  accounted 
for  by  him,  and  rendered  judgment  against 
the  defendants  therefor.  From  this  judg- 
ment the  defendant  McAllister  has  appealed, 
bringing  the  appeal  here  upon  the  judgment 
roll,  without  any  bill  of  exceptions. 

The  appellant  is  not  a  party  to  the  bond 
filed  after  the  death  of  J.  T.  Murphy  in  1898, 
and,  as  the  court  found  that  he  did  not  sign 
or  execute  the  bond  of  $20,000,  filed  in  Aug- 
ust. 1885,  which  Is  set  forth  In  the  complaint, 
bis  liability  rests  solely  npon  the  bond  filed 
upon  the  Issuance  of  letters  of  administration 
in  1884.  He  contends  that  be  is  not  liable 
upon  this  bond,  for  the  reason  that  the  bond 


in  1885  was  taken  as  a  substitute  for  this  one, 
that  for  that  reason  there  can  be  no  liability 
against  the  parties  thereto,  and  npon  the 
further  ground  that  the  release  of  Greenberg 
as  co-surety  upon  the  original  bond  operated 
also  to  release  him  from  all  liability  thereon. 

The  claim  that  the  bond  of  1885  was  a  "sub- 
stitute" for  the  original  bond  of  1884  rests 
upon  a  recital  in  the  order  of  the  court  ac- 
cepting it  that  "it  has  been  introduced  as  a 
substitute  for  the  former  bond,"  and  upon  the 
clause  in  the  bond,  "This  bond  to  have  force 
and  effect  from  January  20,  1884."  We  have 
not  been  cited  to  any  statutory  provision  au- 
thorizing the  court  to  accept  a  sul>3equent 
bond  of  an  administrator  aa  a  substitute  for 
one  previously  executed,  or  with  the  effect  of 
releasing  the  parties  to  the  prior  bond  from 
all  liability  thereon;  and  in  the  present  case 
the  court  did  not  direct  that  the  bond  sbould 
be  a  substitute  for  the  original  bond,  but 
merely  ordered  "that  said  new  bond  b«  ac- 
cepted." If,  however,  the  bond,  by  reason  of 
the  alteration  thereon,  was  void  at  the  time 
this  order  was  made,  the  basis  for  the  order 
had  no  existence,  and  with  it  the  order  itself 
fell.  The  bond  of  1895  is  Itself  prospective 
in  its  terms  and,  in  the  absence  of  any  words 
to  the  contrary,  is  to  be  regarded  as  cumu- 
lative. This  consideration  of  its  character  is 
not  impaired  by  the  clause  above  quoted 
from  the  bond,  but  these  words  are  more  con- 
sistent with  an  intention  on  the  part  of  the 
sureties  to  hold  themselves  bound  for  any 
delinquencies  on  the  part  of  the  administra- 
tor subsequent  to  the  date  of  his  a]K>oint- 
ment.  The  claim  of  the  appellant  is,  more- 
over, refuted  by  the  finding  of  the  superior 
court  that  the  allegation  of  the  complaint 
that  this  bond  was  filed  "as  additional  se- 
curity" for  the  faithful  discharge  by  the  ad- 
ministrator of  his  trust  is  true. 

The  proposition  In  the  appellants'  brief 
that  inasmuch  as,  under  section  1403,  Code 
Civ.  Proc,  the  court  is  authorized  to  re- 
lease a  surety  upon  an  administrator's  bond 
only  upon  his  own  application  therefor,  and 
that  its  order  in  the  present  case  releasing- 
Greenberg,  made  upon  the  application  of  the 
heirs  at  law  of  the  deceased,  bad  the  effect 
to  release  the  appellant  from  all  liability  up- 
on the  bond,  cannot  be  maintained.  Section 
1643  of  the  Civil  Code  declares,  "A  release 
of  one  of  two  or  more  Joint  debtors  does  not 
extinguish  the  obligation  of  any  of  the  oth- 
ers." The  provisions  of  this  section  are 
universal,  and  Include  all  releases,  whether 
resulting  from  operation  of  law,  or  by  vir- 
tue of  a  statutory  provision,  or  by  the  di- 
rect act  of  the  party  with  whom  or  for 
whose  benefit  the  obligation  was  entered  in- 
to. 

We  are  not  required  upon  the  present  ap- 
peal to  determine  whether  this  order  of  the 
court  had  the  effect  to  release  Greenberg. 
If  the  order  was  without  authority  of  the 
court  to  make  it.  It  was  nugatory.  If  it 
was  within  its  Jurisdiction,  the  liability  of 
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the  appellant  ^rat  not  affected  by  it  Un- 
der section  1397,  Code  Civ.  Proc,  the  heirs 
at  law  were  authorized  to  ask  for  further 
security;  and  under  section  1402,  Code  Civ. 
Proc.,  it  was  the  duty  of  the  court,  whenev- 
er it  came  to  its  knowledge  that  the  bond 
was  Insafflcient,  to  require  the  administrator 
to  file  additional  security.  The  court  was 
therefore  authorized  to  require  an  additional 
bond,  and  whether,  after  the  representation 
as  to  his  Insolvency,  such  bond  was  given  by 
the  administrator  voluntarily,  or  after  an 
order  requiring  him  to  file  it,  does  not  af- 
fect the  rights  and  liabilities  of  the  appel- 
lant upon  the  original  bond. 
The  Judgment  should  be  affirmed. 

We  concur:   COOPER,  C;  GRAY,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  Is  af- 
firmed: McFAKLAND,  J.;  LORIGAN,  J.; 
HEXSHAW,  J. 


IM  Cal.  m 

SMITH  V.  SOUTHERN  PAC.  R.  CO.    (L.  A. 

1.307.)* 

(Supreme  Court  of  California.    Feb.  1,  1905.) 

BAILKOADS — CONSTBUCTIOS   ALONG    STBEET — 
DAMAGES  TO  ABCTTINO  OWNEB. 

Damages  special  and  peculiar  to  an  abut- 
ting owner,  authorizing  recovery  by  him,  may 
be  caused  by  the  constructioa  of  a  railroad  in  a 
higliway  on  his  side  of  the  street,  and  cIoskj  to 
his  property,  though  the  rails  are  flush  with  the 
surface  of  the  street,  and  the  construction  works 
DO  change  of  grade. 

[Ed.  Note. — For  cases  In  point,  see  voL  18^ 
Cent  Dig.  Eminent  Domain,  {  SlO.j 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  William  S. 
Day,  Judge. 

Action  by  W.  F.  Smith  against  the  South- 
em  Pacific  Itallroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Canfield  &  Starbuck,  for  appellant  Rich- 
ards &  Carrier,  for  respondent 

McFARLAND,  J.  This  is  an  action  to  re- 
cover damages  alleged  to  have  been  caused 
to  certain  land  and  premises  of  plaintiff  by 
the  construction  and  maintenance  by  defend- 
ant of  a  steam  railroad  along  the  public  road 
or  street  upon  which  plalntlfTs  land  abuts. 
The  jury  returned  a  verdict  for  plaintiff  in 
the  sum  of  ?350,  and  a  judgment  was  ren- 
dered accordingly.  Defendant  appeals  from 
the  judgment,  and  brings  up  the  evidence 
and  rulings  of  the  court  in  a  bill  of  excep- 
tions. 

The  main  facts  are  these:  Wallace  avenue 
is  a  public  highway  in  Santa  Barbara  coun- 
ty. It  rung  through  the  town  of  Summer- 
land,  and  that  part  of  It  which  lies  within 
the  town  constitutes  the  principal  street  of 
said  town.    Plaintiff  owns  lots  in  the  town 

*Bebaaring  danlad  llueh'S,  UQS. 


abutting  on  said  highway  or  street  and  hav- 
ing a  frontage  thereon  of  100  feet  Tho 
street  lies  on  the  south  side  of  plalntifl'B  lota. 
About  June,  1891,  defendant  constructed, 
and  since  then  has  maintained,  along  said 
sti-eet  a  railroad  track,  upon  wUch  It  oper- 
ates a  steam  railroad;  having  been  granted 
the  right  of  way  therefor  by  the  board  of 
supervisors.  A  part  of  this  railroad  runs 
along  the  entire  frontage  of  plaintiff's  lota, 
upon  which  he  has  a  dwelling  honae  and 
other  buildings.  The  lots  are  on  a  level  with 
the  street  and  the  construction  of  the  rail- 
road does  not  change  the  grade  of  the  street 
The  rails  are  flush  with  the  surface  of  the 
street  The  track  in  front  of  plalntUTs  lots 
is  constructed  entirely  on  the  north  Iialf 
of  the  street— -the  side  next  plalntUTs  lots. 
It  runs  diagonally  along  the  street  at  aa 
angle  to  the  front  line  of  plalntUTs  lota,  and 
is  nearer  that  line  on  the  southwest  comer 
of  his  lots  than  on  the  southeast  corner. 
At  the  southwest  comer  the  ends  of  the  ties 
of  the  railroad  are  10  feet  from  plaintiff's 
line,  and  on  the  northeast  comer  between  12 
and  13  feet  The  street  is  00  feet  wide. 
One  of  defendant's  witnesses  said:  "I  don't 
think  It  would  be  possible  for  a  man  cross- 
ing with  a  team  up  to  Mr.  Smith's  place  to 
bitch  m  front  of  his  two  western  lots.  Oppo- 
site the  eastern  lots  he  might  but  it  might 
not  be  a  desirable  place  to  hitch,  though." 
The  amount  of  damage  found  by  the  jury 
was  fully  sustained  by  the  evidence,  pro- 
vided such  damage  was  not  damnum  absque 
injuria.  There  are  some  other  facts  in  the 
case  which  are  commented  on  by  counsel, 
but  In  our  opinion,  they  are  not  important 
The  general  principle  applicable  to  a  case 
like  the  one  at  bar  is  that  when  a  railroad 
is  constructed  and  maintained  along  a  lUgh- 
way  in  front  of  a  man's  land,  the  latter  may 
recover  damages  of  the  railroad  company  for 
such  destruction  or  impairment  of  his  rights 
and  easements  in  the  public  highway  caused 
by  the  railroad  as  constitute  damage  pecul- 
iar to  himself,  and  Independent  of  such  dam- 
age as  he  sustains  in  common  with  the  pub- 
lic, but  cannot  recover  damages  for  those 
general  Inconveniences  which  be  is  subjected 
to  in  common  with  the  public.  In  the  case 
at  bar  the  contention  of  appellant  for  a  re- 
versal seems  to  rest  on  the  proposition  ttut 
because  the  rails  of  the  track  were  flush 
with  tile  surface  of  the  ground,  and  the  con- 
struction of  the  railroad  track  did  not  cause 
any  change  of  grade,  or  compel  respondent 
to  go  either  up  or  down  in  getting  from  liis 
land  to  the  street  therefore,  as  a  matter  of 
law,  respondent  could  not  have  suffered  from 
its  constraction  any  damage  peculiar  to  him- 
self, and  different  from  that  felt  or  sustained 
by  the  public.  But  we  do  not  think  that  this 
proposition  is  maintainable.'  We  cannot  say 
that,  as  a  matter  of  law,  the  construction  of 
the  railroad  so  near  the  line  of  respondent's 
lots  as  to  cause  him  inconvenience  and  ob- 
stacles spoken  of  by  the  witnesses,  above 


Digitized  by  V^OOQ IC 


Cal.) 


JON£S  T.  BODQWi 


869 


inentl<»ied,  as  well  as  othei^  obstacles  to  tbe 
enjoyment  of  said  lots  that  could  readily  be 
suggested,  does  not  cause  damage  peculiar  to 
rsspondent,  and  different  from  that  suffered 
generally  by  the  public.  It  is  not  a  sufflcient 
answer  to  say  that  it  was  necessary  for  ap- 
pellant to  build  its  track  gradually  across  the 
street,  and  therefore  to  put  part  of  it  close 
to  respondent's  line.  Whatever  appellant's 
necessities  were  In  the  premises,  If  what  It 
actually  did  caused  special  and  peculiar  dam- 
age to  respondent,  it  Is  liable  for  such  dam- 
age. 
The  judgment  is  affirmed. 

We  concur:    LOIUGAN,  J.;  HBNSHAW,  J. 


IM  Cal.  160 

JONES  V.  HODGES  et  al.    (L.  A.  1,318.) 
(Supreme  Court  of  California.     Feb.  1,  1905.) 

ADVXBSE     POSSESSION— "SUBSTASTIAl,     IROLO> 
BUBE"— EVIDENCK— SUFWCIENCY. 

1.  In  an  action  to  quiet  title,  in  which  defend- 
ant claimed  by  adverse  possession,  evidence  held 
to  support  a  finding  that  the  fence  maintained 
by  defendant  during  her  occupancy  was  a  "sub- 
stantial inclosore,"  within  Code  Civ.  Proc.  i 
323. 

2.  Breaches  in  an  Inclosnre  do  not  destroy  its 
continuity,  so  as  to  prevent  the  acquisition  of 
title  by  prescription,  unless  such  breaches  are 
permitted  to  remain  for  such  length  of  time  as 
to  show  that  the  occupant  did  not  intend  to  con- 
tinue the  exclusive  appropriation  of  the  prem- 
ises. 

lEi.  Note. — For  cases  in  point,  see  vol.  1, 
Gent.  Dig.  Adverse  Possession,  {  101.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  John  T.  Jones  against  Cora  S. 
Hodges  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Chas.  Lantz,  for  appellant.  Walter  L. 
EOng  and  Chas.  L.  Batcheller,  for  respond- 
aits. 

LORI6AN,  J.  This  action  was  brought 
against  a  number  of  defendants  to  quiet  title 
to  several  lots  In  block  3  of  the  Malabar  tract 
In  South  Pasadena,  Los  Angeles  county.  It 
was  tried  as  to  defendant  Hodges,  and  rela- 
tive to  lot  81  of  said  block,  and  from  a  judg- 
ment in  her  favor,  and  an  order  denying  bla 
motion  for  a  new  trial,  plaintiff  appeals. 

Defendant  asserted  title  to  the  premises  by 
adverse  possession,  based  upon  a  claim  that 
she  had  the  lot  protected  by  a  substantlai 
Inclosure,  and  bad  paid  all  the  taxes  assessed 
upon  it,  for  a  much  longer  period  than  the 
statute  required.  The  lower  court  found  in 
her  favor  upon  this  plea,  and  whether  this 
finding  is  sustained  by  the  evidence  presents 
tbe  only  point  on  appeal. 

Defendant's  predecessor.  Mrs.  Taylor,  hav- 
ing in  March,  1894,  obtained  a  conveyance 
«f  this  lot  from  one  who  claimed  title  to  it 
under  a  tax  deed,  which  is  conceded  to  have 
teen  void,  shortly  thereafter  built  a  fence 


around  the  premises.  In  March,  1867,  de- 
fendant purchased  the  lot  from  Mrs.  Taylor, 
and  in  June,  1898,  built  a  small  dwelling 
house  thereon,  and  placed  wire  netting  on 
tbe  fence  all  around  it.  This  action  was 
commenced  in  April,  1901,  some  seven  years 
after  the  original  fence  was  constructed.  It 
is  insisted  by  appellant  that  the  evidence  was 
insufficient  to  show  that  defendant's  predeces- 
sor, Mrs.  Taylcw,  paid  the  taxes  assessed  up- 
on the  property  for  the  years  1884  to  1897, 
both  Inclusive,  or  that  tbe  fence  surrounding 
the  lot,  at  the  time  of  its  constructiom  and 
up  to  the  time  when  defendant  built  the 
house  on  tbe  lot  and  stretched  the  wire  net- 
ting around  the  fence,  was  or  remained  a 
"substantial  inclosure,"  within  the  meaning 
of  section  323  of  the  Code  of  Civil  Procedure. 
There  seems  to  be  no  dispute  as  to  the  pay- 
ment of  taxes,  or  the  substantiality  of  the 
fence,  subsequent  to  these  latter  dates. 

We  think  the  evidence  sufficiently  shows 
the  payment  of  taxes  for  the  years  in  ques- 
tion by  Mrs.  Taylor,  who  then  claimed  the 
lot  While  tbe  evidence  might  have  been 
more  specific  and  defluite  on  this  point,  we 
are  not  prepared  to  say  It  was  not  sufficient 
to  support  the  finding  of  the  court,  particu- 
larly when  there  was  no  questiim  in  the  case 
that  the  taxes  for  any  of  these  years  had  not 
been  paid,  or  that  they  were  paid  by  any 
one  other  than  Mrs.  Taylor. 

Now,  as  to  whether  the  fence,  as  erected, 
was  and  remained  a  substantial  Inclosure. 
Tbe  evidence  Is  Indefinite  as  to  its  height, 
and  conflicting  as  to  the  size  of  its  posts,  and 
the  distance  they  were  set  apart  But  there 
was  evidence  to  warrant  the  court  in  finding 
that  this  fence  was  from  tour  to  five  feet 
high,  consisting  of  posts  four  by  four  inches 
In  size,  set  five  or  eight  feet  apart  and  had 
two  rails,  one  by  three  inches,  set  one  near 
the  top  and  the  other  near  tbe  bottom.  It 
is  Insisted  by  appellant  that  in  its  original 
construction  this  fence  did  not  constitute  a 
substantial  inclosure;  that  it  was  not  suf- 
ficient to  turn  cattle,  wblcb  is  the  usual  test 
to  be  applied  in  determining  whether  an 
inclosare  is  substantial  or  not  But  it  can- 
not  be  said,  as  matter  of  law,  that  this  fence 
was  insufficient  for  that  purpose.  Whether 
tt  was  or  not  was  a  question  for  the  trial 
court  to  determine  from  all  tbe  evidence  la 
the  case.  It  is  quite  apparent  from  the 
record  that  upon  the  trial,  the  evidence  as 
to  this  fence  was  addressed  almost  exclu- 
sively towards  proving  the  condition  in 
which  it  stood  during  the  three  years  sub- 
sequent to  Its  construction;  It  being  con- 
tended by  appellant  that  It  had  become  bro- 
ken down  and  dilapidated,  and  suffered  to 
remain  In  that  condition  for  long  intervals 
during  that  period.  Very  little  evidence 
was  introduced  as  to  its  stock-restraining 
sufficiency  as  originally  constructed,  but 
what  little  there  was  was  in  support  of  its 
effectiveness  for  that  purpose.  It  being  in 
evidence  th_t  it  would  turn  a  oow  or  horse 
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unless  "tker  would  mn  tnto  It  In  madness." 
There  was  no  evidence  on  the  part  of  the 
Appellant  that,  as  originally  constrncted, 
this  fence  was  insuflScient  fw  that  purpose; 
the  evidence  of  his  witnesses  on  that  point 
was  addressed  to  times  when  rails  were  tem- 
porarily off  the  fence,  and  not  to  Its  original 
construction. 

It  is  claimed  that  in  Polack  v.  McGratta. 
32  OaL  17-22,  this  conrt  held  that  a  fence 
similar  to  the  one  shown  to  have  been  erect- 
ed by  defendant's  predecessor  was  not  ■ 
sabstantlal  inclosure.  But  It  appears  that 
on  the  trial  of  that  case  In  the  lower  court 
It  was  proved  as  a  fact  (which  was  not  men- 
tioned in  that  opinion)  that  the  fence  there 
referred  to  was  not  sufficient  to  turn  cattle. 
See  Polack  v.  McGratb.  38  Cal.  668. 

Aa  to  the  condition  of  the  fence  during 
these  years  in  question:  As  we  have  said, 
the  evidence  In  the  case  was  mainly  ad- 
dressed to  this  point.  It  Is  quite  conflicting, 
prlndpally  as  to  the  extent  to  which  the 
fence  was  out  of  repair,  and  as  to  the  dates 
during  which  It  was  in  such  condition.  In 
fact,  as  far  as  the  evidence  produced  by 
appellant  is  concerned,  it  is  very  indefinite 
upon  this  latter  point.  It  is  conceded  In  this 
case  that  when  the  small  dwellhig  house 
was  being  built,  the  fence  was  down  to  per- 
mit of  hauling  in  lumber,  and  the  evidence 
as  to  it  being  out  of  repair  can  as  well  be 
applied  to  that  period  as  to  any  prior  time. 
There  Is,  however,  no  doubt  that  at  times 
during  the  years  In  question  some  of  the 
rails  were  knocked  off  the  fence;  bat  the 
evidence  satisfactorily  shows  that  defend- 
ant and  her  predecessor  were  mindful  at  all 
times  of  keeping  the  fence  In  repair,  and 
these  breaches  were  repaired  within  a  rea- 
sonable time  after  they  occurred.  It  is  true 
that,  while  the  rails  were  off,  cattle  could 
have  entered  the  premises,  but  this  fact  of 
itself  would  not  be  sufiSdent  to  break  the 
continuity  of  defendant's  possession.  Breach- 
es In  an  Inclosure  do  not  destroy  Its  con- 
tinuity, unless  they  are  permitted  to  remain 
for  such  a  length  of  time  as  to  show  that 
tbs  defendant  did  not  Intend  to  continiM 
the  exclusive  appropriation  of  the  premises 
which  its  original  construction  indicated. 

We  are  of  the  opinion  that  the  evidence 
Jnstlfled  the  findings  of  the  lower  conrt 
which  are  attacked,  and  the  Judgment  and 
order  are  tborefore  affirmed. 


W«   concnr: 
SHAW.  3. 


llcFARLANO,    i^    BBN- 


a*S  Cal.  21!) 
JOHNSTON  et  aL  V.  OAIliAHAN.    (Sae. 
1.122.) 
(Supreme  Court  of  California.    Feb.  6,  1905.) 


rUDOlOCIfTS  —  D«rAT7I.T8  —  HOTICE  — 
— AFFEALi— MATTEB8  BKVIIWABLS. 

1.  Under  Code  Civ.  Proc  {  634,  providing 
that  findings  of  fact  may  be  waived  by  failing 
ts  appear  at  the  trial,  and  section  670,  pro- 


viding that  the  Jndgment  roll,  tt  the  esMglsliit 

U  not  answered,  consists  of  the  snmmons,  with 
proof  of  service,  the  complaint,  with  a  mem** 
random  of  default,  and  a  copy  of  the  Judgment, 
an  appeal  from  a  default  jadgment  mnst  bs 
determined  on  tiie  pleadinn  and  Judgment 
alone,  in  the  absence  of  a  blU  of  exceptiona  or 
statement. 

2.  A  rule  of  the  superior  court,  relied  upon  in 
appellant's  brief,  cannot  be  considered,  when 
not  Incorporated  In  the  record. 

8.  A  defaolt  Judgment,  reciting  that  It  ap- 
peared to  the  conrt  by  satisfactory  evidence 
that  defendant  was  duly  notified,  moM  than  five 
days  before  the  trial,  that  the  cause  was  set  for 
trial  on  a  day  specified,  showed  a  compliance 
with  Code  Civ.  Proc.  I  594,  reqnlring  proof  of 
five  days'  notice  of  trial  of  issaes  of  fact  to 
entitle  the  party  to  proceed  with  his  case  In  the 
absence  of  the  adverse  party. 

4.  Relief  from  a  Judgment  taken  through  mis- 
take. Inadvertence,  or  ezcasable  n^ect  should 
be  obtained  by  application  to  the  lower  court. 
under  Code  Civ.  Proc.  i  478,  and  not  by  an  ap- 
peal on  the  judgment  roll,  when  every  piesomp- 
tion  is  resolved  in  favor  of  the  regularity  of 
the  proceedings,  unless  some  defect  is  diadoaed 
In  the  record. 

Department  L  Appeal  from  Superior 
Court  Placer  County:  J.  B.  Prewett,  Jndgn. 

Action  by  James  A.  Johnston  and  another 
against  D.  T.  Callahan.  From  a  Jadgment 
for  plaintiffs,  defendant  appeala.    Affirmed. 

Arthur  H.  Barendt  tor  appellanL  Tabw 
ft  Tabor,  for  respondenta 

VAN  DTKB,  J.  This  Is  an  appeal  Cron 
the  Judgment  of  the  superior  court  of  Placer 
county.  The  action  was  for  the  recovery  of 
$380.80  for  goods  sold  and  delivered,  and 
work,  labor,  and  services.  It  appears  that 
the  case  was  heard  and  Jadgment  rendered 
In  the  absence  of  the  defendant  <Mr  bis  coun- 
sel, and  In  his  appeal  defendant's  counsel 
says:  "With  a  rush  that  was  well-nigh  In- 
decent and  against  the  urgent  protests  of 
counsel  for  the  defendant  the  case  was  bar* 
rled  to  trial  In  the  lower  court  and  Jadg* 
meot  was  entered  against  defendant  From 
this  Jadgment,  defendant  appeals,  and  claims 
that  it  Bbonid  be  set  aside:  (1)  Because  no 
notice  of  motion  to  set  for  hearing  was  giv- 
en, and  there  Is  no  record  of  any  such  notlcs 
in  the  papers  of  tlw  case  on  file  in  the  so- 
perior  conrt  of  Placer  county.  (2)  Becaose 
no  notice  of  the  tints  fixed  for  ht^ring  was 
given  defendant  and  appellant  and  there  Is 
no  record  of  such  notice  in  the  papers  In  ths 
case  on  file  In  the  superior  court  of  Plao« 
connty.  (8)  Because^  on  the  assumption  that 
an  informal  commnnlcation  In  a  letter  to  ths 
defendant's  counsel  may  have  been  suffldait 
to  pot  him  on  his  guard,  the  notlcs  tbere- 
In  conveyed  was  nevwthelesa  too  short  Th^ 
defoises  hers  offered  may  be  technical,  bat 
are  Justifiable  on  the  ground  that  they  ar«  the 
only  resort  against  the  injustice  of  wliat  is 
commonly  known  as  a  'snap  Judgments  taken 
by  default" 

There  is  no  bill  «f  exeeptlonB  or  stat» 
ment  brought  np  with  ths  Judgment  and  ths 
appeal  must  be  determined  by  what  ia  dis- 
closed in  the  Judgment  toll  alone— that  la,  Uis 
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pleadings  and  tbe  jnagment— as  In  tbla  case 
a  failure  to  appear  on  the  part  of  defendant 
was  a  waiver  of  findings  oa  his  part  Code 
Civ.  Proc.  §§  634,  670. 

The  complaint  In  the  action  was  filed  No- 
vember 3,  1901,  and  the  answer  thereto 
April  21,  1902,  and  the  trial  was  bad  June 
2,  1902.  In  tbe  Judgment  it  is  recited  that: 
"It  appearing  to  the  court  by  competent  and 
satisfactory  evidence  that  the  defendant  was 
duly  notified,  more  than  five  days  prior  to  the 
2d  day  of  June,  1902,  that  the  above-entitled 
cause  was  set  for  trial  for  Monday,  June  2, 
1902,  at  the  hour  of  10  o'clock,  and  that  all 
tbe  allegations  of  the  plaintiffs'  complaint  on 
file  herein  are  true,  and  that  the  denials  con- 
tained in  the  answer  of  defendant  are  untrue^ 
It  Is  ordered  and  adjudged,"  etc. 

Appellant  in  the  brief  of  bis  counsel  copies 
what  purports  to  be  a  rule  of  the  superior 
court  of  Placer  county  In  reference  to  giving 
notice  to  an  adverse  party  of  the  trial  of  a 
cause,  containing  the  following:  "A  party 
having  a  cause  set  for  trial  in  tbe  absence 
of  tbe  adverse  party  must  see  that  the  latter 
bas  reasonable  notice  of  tbe  time  fixed." 
That  rule  of  court,  however,  is  no  part  of 
the  record  In  this  case,  and  cannot,  therefore, 
be  considered. 

As  already  shown,  the  Judgment  recites 
that  satisfactory  evidence  was  before  the 
court  that  defendant  was  notified,  more  than 
five  days  prior  to  the  trial  of  the  cause, 
that  the  same  was  set  for  trial  on  the  day 
mentioned;  and  that  is  a  compliance  with 
the  provisions  of  the  Code  on  that  subject 
Code  Civ.  Proc.  S  594. 

If  the  Judgment  were  taken  against  tbe 
defendant,  either  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  he 
was  furnished  ample  means  for  relief  in  the 
court  below.  Code  Civ.  Proc  $  473.  It  is 
worse  than  useless,  however,  to  appeal  from 
the  Judgment  upon  the  Judgment  roll  alone, 
unless  some  defect  is  disclosed  In  the  record, 
as  every  presumption  and  Intendment  is  re- 
solved in  favor  of  tbe  regularity  of  the  pro- 
ceeding in  the  court  below. 

The  Judgment  must  be  affirmed,  and  it  Is 
so  ordered. 

We  concur:    SHAW,  J.;  ANGELLOTTI,  J. 


IM  Cal.  314 

DB  MARTINI  v.  ALT.RGRBTTI  et  al.  (DB 

MARTINI  et  al..  Interveners).    (Sac. 

1.345.)« 

(Supreme  Ckinrt  of  California.    Feb.  6,  1905.) 

DBPOSITABIES  —  APPLICATION    OF    FUNDS  — DI- 
BECnONS — TESTAMENTABV  INSTRU- 
MENTS— VALIDITY, 

Tteceased  deposited  a  fund  with  defendants 
for  investment  in  their  names,  and  thereafter 
wrote  tbetn  a  letter  stating  that  he  had  deposit- 
ed the  amount  in  question  with  them,  to  care 
far  and  invest  until  bis  death,  and  gave  direc- 
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tlons  for  the  payment  of  such  fund  by  defend- 
ants to  certam  designated  persons,  etc.,  after 
his  death.  There  was  no  limit  as  to  the  amount 
deceased  could  draw  from  the  fund  during  his 
life.  Held,  that  the  direction  to  pay  to  others 
had  no  effect  before  decedent's  death,  and,  not 
having  been  executed  in  accordance  with  the 
statute  of  wills,  was  invalid  as  a  testamentary 
disposition  of  the  fund  thereafter. 

[Ed.  Note. — For  cases  in  point  see  vol.  24, 
C^nt  Dig.  Gifts,  {S  26,  36;  vol.  49,  Cent  Dig. 
Wills,  S!  209,  220." 

Department  2.  Appeal  from  Superior 
Court,  San  Joaquin  County;  F.  B.  Smith, 
Judge. 

Action  by  Walter  De  Martini,  as  special 
administrator  of  the  estate  of  Geralomo  De 
Martini,  deceased,  against  G.  Allegretti  and 
others.  Giovanni  De  Martini  and  others  in- 
tervened. From  a  Judgment  In  favor  of 
plaintiff,  Anna  Basso,  as  administratrix  of  tbe 
estate  of  Lulgl  De  Martini,  deceased,  and 
others,  appeal.    Affirmed. 

Jos.  F.  Cavagnaro  and  Bndd  Se  Thompson, 
for  appellants.  Sollnsky  &  Webe,  C.  K.  Bone- 
stell,  John  O'Gara,  Walter  J.  De  Martini, 
and  Nicol  &  Orr,  for  respondents.  W.  J.  De 
Martini  and  John  O'Gara,  for  interveners. 

McFARLAND,  J.  This  is  an  action  by  the 
administrator  of  the  estate  of  Geralomo  De 
Martini,  deceased,  to  recover  of  tbe  defend- 
ants G.  Allegretti  and  G.  B.  De  Martini  cer- 
tain money  alleged  to  be  the  property  of  said 
estate  in  tbe  bands  of  said  defendants. 
Those  two  defendants.  In  their  answer,  ad- 
mit tbe  possession  of  the  money  and  that 
they  received  it  from  the  deceased,  and  aver 
their  desire  and  readiness  to  pay  it  to  whom- 
soever it  belongs;  but  they  say  that  certain 
other  defendants  named  in  the  complaint  as- 
sert ownership  of  said  money,  and  they  ask 
the  court  to  determine  to  whom  it  should  be 
paid.  Other  defendants  claim  to  be  entitled 
to  the  money  by  virtue  of  a  certain  written 
instrument  hereinafter  set  forth,  executed  by 
the  deceased  on  the  20th  day  of  October, 
1806,  and  bearing  that  date.  There  were 
also  certain  additional  defendants  and  Inter- 
veners in  the  case,  who  are  heirs  at  law  of 
the  deceased,  and  who  Joined  with  plaintiff 
In  claiming  what  is  sought  by  the  complaint 
Tbe  court  found  that  the  money  involved  is 
the  money  of  the  estate,  and  rendered  Judg- 
ment accordingly  for  plaintiff.  Tbe  said  de- 
fendants who  claim  under  said  instrument  of 
October  20,  1896,  and  who  filed  a  cross-com- 
plaint, appeal  from  the  Judgment  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

The  material  facts  In  tbe  case  are  these: 
In  May,  1885,  tbe  deceased  bad  about  $5,000 
deposited  in  some  of  tbe  savings  banks  of 
Stockton,  which  was  not  bringing  much  in- 
terest, and  on  tbe  23d  of  that  month  he  drew 
the  money  from  tbe  banks  and  gave  it  to  tbe 
defendants  O.  Allegretti  and  O.  B.  De  Mar- 
tini for  the  purpose  of  having  them  invest  it 
for  bim  so  that  it  might  produce  a  better  in- 
come.   Tbey  took  the  money  and  very  sue- 
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cessfnlly  Invested  it  for  him  In  mortgages, 
taking  the  mortgages  In  tbeir  own  names. 
They  gave  blm  from  time  to  time  whatever 
of  the  money  he  wanted.  While  this  condi- 
tion of  affairs  existed,  the  deceased,  on  Oc- 
tober 20,  1800,  made  and  delivered  to  them 
the  written  instrument  under  which  appel- 
lants claim  and  which  is  as  follows: 

"Stockton,  Cal.,  October  20,  1896. 
"Messrs.  G.  Allegretti  and  G.  B.  De  Martini 
(or  the  Survivor  of  Yourselves),  Stockton, 
Cal.: 

"Having  placed  in  your  bands  the  sum  of 
five  thousand  two  hundred  ($5,200.00)  dollars, 
gold  coin,  to  keep,  care  for,  and  invest  for 
me  in  your  names  until  the  date  of  my  death, 
I  now  hereby  direct  yon  as  to  the  disposal 
of  said  sum  of  money  In  the  event  of  my 
death.  At  the  time  of  my  death,  or  as  soon 
thereafter  as  possible,  pay  the  expenses  of 
my  last  sickness  and  all  the  expenses  of  the 
burial  of  my  body.  Retain  for  yourself  a  rea- 
sonable amount  for  your  services  and  ex- 
penses in  the  care  and  Investment  of  said  sum 
of  money.  After  wliich  la  done,  pay  to  Luigi 
De  Martini,  my  brother,  the  sum  of  one 
thousand  ($1,000.00)  dollars,  gold  coin;  to 
Maria  De  Martini,  wife  of  FUlipi  De  Martini, 
the  sum  of  one  hundred  ($100.00)  dollars,  TJ. 
S.  gold  coin;  and  Guistina  De  Martini,  daugh- 
ter of  FlUlpl  De  Marthil,  the  sum  of  fifty 
<|50)  dollars  U.  S.  gold  coin;  and  the  re- 
mainder of  said  sum  of  money,  pay  to  Gio- 
vanni De  Martini  (son  of  Guiseppi  De  Mar- 
tini), Davldle  De  Martini  (son  of  Guiseppi 
De  Martini),  and  Giovanni  De  Martini  (son  of 
Paole  De  Martini),  share  and  share  alike,  in 
(J.  S.  gold  coin.  In  the  event  of  the  death  of 
Maria  De  Martini  or  Gaistlna  De  Martini  be- 
fore my  death,  the  sum  directed  to  be  paid 
to  her  shall  be  paid  to  the  survivor  of  them. 
And  In  the  event  of  the  death  of  either  or 
any  of  the  said  Luigi,  Giovanni,  Davldle,  and 
Giovanni  De  Martini  before  my  death  the 
snm  or  sums  hereby  directed  to  be  paid  to 
him  or  them  shall  be  paid  to  the  survivors 
of  said  last-named  beneficiaries,  share  and 
share  alike;  that  is,  divided  equally  amongst 
them.  In  the  event  of  the  death  of  G.  Alle- 
gretti or  G.  B.  De  Martini,  then  I  direct  that 
the  survivor  of  them  shall  carry  out  my  de- 
sires and  wishes  aforesaid. 

"Your  friend, 
ua 
"[Signed]       Geralomo  X  De  MartlnL 
mark. 

"Witness  to  mark  of  Geralomo  De  Martini: 
E.  L.  Wllholt.    Geo.  E.  Wllhoit" 

After  the  giving  of  this  instrument  the 
same  condition  of  affairs  continued  until  the 
death  of  the  deceased,  which  occurred  on  the 
19th  day  of  February,  1902.  They  continued 
to  give  him  whatever  of  the  money  he  want- 
ed, and  bad  given  him  at  the  time  of  his 
death  nearly  $1,000.  The  deceased  lived  up 
In  the  mountain  region,  and  the  defendant 
Allegretti,  on  the  witness  stand,  said:  "Geral- 
omo used  to  come  down  himself,  and  we  paid 


money  to  him;  and  sometimes  he  wrote  from 
the  mountains,  and  we  sent  It  up.  The  pay- 
ments were  made  as  set  forth  in  our  answer. 
Q.  Was  there  at  any  time  any  limit  placed 
upon  the  amount  he  should  draw?  A.  There 
was  no  limit  at  all.  He  can  draw  it  all." 
He  testified  further  as  follows:  "Q.  For 
whose  use  and  benefit  were  you  Investing 
and  keeping  that  money?  A.  Mr.  De  Mar- 
tini. Q.  Which  De  Martini?  A.  Geralomo 
De  Martini."  He  also  testified  that  the  de- 
ceased made  the  Instrument  of  October  20th 
to  get  rid  of  the  necessity  of  probate  proceed- 
ings. The  foregoing  was  substantially  all 
the  evidence  in  the  case.  There  was  no  ques- 
tion as  to  tlie  correctness  of  the  account  ren- 
dered by  said  two  defendants,  or  as  to  the 
amount  of  money  left  In  tbeir  hands. 

The  appellants  contend  that  by  the  said 
Instrument  of  October  20,  1896,  an  interest 
in  the  money  vested  in  appellants  In  pr»- 
senti,  although  the  enjoyment  was  postponed 
until  after  the  death  of  the  deceased;  while 
respondents  contend  that  the  instrument  was 
not  Intended  to  pass,  and  did  not  pass,  any 
present  interest  from  the  deceased  to  the  ap- 
pellants, but  was  only  an  attempt  to  make 
a  disposition  of  the  property  to  take  effect 
after  bis  death,  which  he  could  only  have 
done  by  a  properly  executed  will.  Counsel 
on  each  side  have  arg^ied  the  case  with  abil- 
ity and  learning,  and  have  quoted  and  com- 
mented upon  many  leading  authorities  relat- 
ing to  the  question;  but  we  do  not  think  that 
it  would  serve  any  useful  puriiose  to  review 
those  authorities  here.  Each  case  cited  de- 
pended upon  Its  particular  facts,  and  thwe 
Is  not  much  variance  In  the  authorities  as  to 
the  general  principles  of  law  applicable.  It 
is  sufiicient  for  us  to  say  what,  in  our  opinion, 
is  the  legal  effect  of  the  particular  forte  in 
the  case  at  bar  with  respect  to  the  question 
here  involved;  and  we  think  that  the  con- 
tention of  respondent  and  the  conclusion 
reached  by  the  court  below  as  to  this  ques- 
tion are  right  The  "surrounding  circum- 
stances" shown  by  the  evidence  certainly  give 
no  aid  to  appellants'  contention;  and,  looking 
alone  at  the  Instrument  in  question,  there  Is 
nothing  to  be  seen  In  It  which  gives  to  ap- 
pellants any  present  vested  Interest  or  estate 
in  the  property  In  contest.  It  merely  gives 
direction  to  Allegretti  and  G.  B.  De  Martini 
that,  in  the  event  of  the  death  of  the  de- 
ceased, they  shall  then  give  whatever  of  his 
money  they  may  still  have  in  their  bands  to 
the  appellants.  Nothmg  Is  given  them  before 
the  event  of  his  death.  This  direction  had 
no  effect  before  his  death,  and  it  could  not 
have  effect  after  that  event;  for  a  disposi- 
tion of  property  to  take  effect  after  death  can 
be  made  only  by  an  instrument  executed  in 
accordance  with  the  statute  of  wills.  The 
instrument,  from  beginning  to  end,  is,  on  its 
face,  clearly  and  entirely  testamentary  In 
character. 

Appellants  plead  the  statute  of  limitations. 
The    action    was    commenced    within    two 
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months  after  the  death  of  the  deceased,  and 
vie  are  unable  to  see  any  ground  whatever 
for  claiming  that  the  action  was  barred,  as 
to  appellants,  by  any  provision  of  the  statute 
of  limitations. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  LORIGAN,  J.;  HENSHAW,  J. 


146  Cal.  231 
LAMBERT  t.  SOUTHERN  PAO.  R.  00. 
(L.  A.  1,294.)* 

(Supreme  Court  of  California.     Feb.  7,  1905.) 

RAILROADS— ACCIDENT  AT  CBOSSING— COSTEIB- 
tJTOBY  NEOLIGENCE — DISCOVEBED  PEBIL. 

1.  In  an  action  against  a  railroad  for  Inju- 
ries from  a  oollisilon  at  a  crossing,  evidence  held 
to  show  plaintiff  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

2.  Wliere  plaintiff,  who  was  injured  at  a  rail- 
road croKsing,  actually  knew  of  the  approach 
of  the  train  when  he  was  450  feet  from  the 
crossing,  failure  of  the  engineer  to  sound  the 
whistle  or  ring  the  bell  bad  no  causal  connec- 
tion with  the  ensuing  collision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41. 
Cent.  Dig.  Railroads,  §8  1081,  1094,  1146,  1189.] 

3.  Where  those  in  charge  of  a  locomotive  saw 
plaintiff's  team  slowly  approaching  a  crossing 
150  feet  away,  they  were  not  chargeable  witli 
negligence  in  failing  to  check  the  train,  but 
were  entitled  to  presume  plaintiff  would  stop. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  $g  1014-1016.] 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Action  by  Henry  Lambert  against  the 
Southern  Pacific  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Canfleld  &  Starbuck,  for  appellant  B.  F. 
Thomas,  for  respondent. 

HENSHAW,  J.  This  action  was  for  dam- 
ages. Plalntlft  alleged  that  as  he,  with  his 
wagon  and  two  horses,  was  traveling  on  the 
public  highway,  at  a  point  upon  this  high- 
way In  the  town  of  Summerland  where  It 
crosses  the  defendant's  railroad,  the  defend- 
ant negligently,  carelessly,  and  wrongfully 
ran  a  locomotive  onto  plaintifTs  horses  and 
wagon,  and  the  plaintiff,  killing  the  horses, 
breaking  the  wagon,  and  Injuring  plaintiff 
himself.  The  defense  pleaded  both  a  gen- 
eral denial  and  contributory  negligence.  At 
the  close  of  plaintiff's  evidence,  and  agam 
at  the  close  of  all  the  evidence,  defendant 
moved  for  the  dismissal  of  the  action,  or  for 
a  judgment  of  nonsuit,  which  motions  were 
denied.  From  the  judgment  which  was  ren- 
dered upon  the  verdict  of  the  jury  in  favor 
of  plaintiff,  defendant  appeals,  and  with  Its 
appeal  presents  a  bill  of  exceptions. 

Tbe  evidence  Is  InsnfBclent  to  sustain  the 
verdict  and  judgment,  and  defendant's  mo- 
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tlon  should  have  been  granted.  As  might  be 
expected,  the  strongest  testimony  for  the- 
plalutlflf  Is  that  given  by  himself,  and  from^ 
this  it  appears  that  at  the  time  of  the  trial 
be  was  a  farmer  67  years  old,  so  deaf  that 
he  could  not  hear  ordinary  conversation,  and 
his  testimony  was  given  by  question  and  an- 
swer in  writing.  He  had  resided  about  a 
mile  and  a  half  from  the  town  of  Summer- 
land  for  about  30  years.  He  had  drtven 
horses  all  his  life,  and  at  one  time  was  » 
stage  driver.  One  of  his  horses  he  bad  driv- 
en over  this  road  dally  for  about  14  years. 
The  other  horse  he  had  had  a  few  months,, 
and  had  driven  him  over  the  road  in  a  bug- 
gy, but  not  very  often.  Neither  had  ever 
been  frightened  at  the  cars,  and  both  bad 
been  near  tbe  cars.  From  the  town  of  Sum- 
merland tbe  railroad  track  and  the  main 
county  road  approach  each  other  as  one  goe» 
eastward  at  an  acute  angle,  tmtU,  at  a  dis- 
tance of  about  700  feet  from  tbe  post  office, 
the  highway  crosses  the  railroad.  The  ob- 
structious  to  the  view  of  one  traveling  upon 
the  highway  are  insignificant,  the  depot  itself 
being  the  greatest  of  them,  and  one  driving 
toward  the  crossing  can,  looking  westward, 
easily  see  the  track  for  from  one-quarter  to 
one-half  a  mile.  To  tbe  left  of  the  highway, 
and  upon  tbe  side  away  from  tbe  track,  at 
a  point  about  opposite  tbe  crossing.  Is  a  road, 
and  to  the  east  of  this  road,  and  still  oppo- 
site the  crossing,  the  grade  is  such  as  easily 
to  have  permitted  one  to  drive  upon  It,  and 
thus  avoid  crossing  tbe  track.  Upon  the  day 
of  tbe  accident  plaintiff  bad  stopped  at  tbe 
post  office  to  secure  bis  mall.  He  left  tbe 
post  office  and  started  slowly  toward  the 
railroad.  While  driving  along  he  was  "glan- 
cing at  the  headlines  of  his  newspaper 
•  *  ♦  for  a  little  way — for  about  25  or  30 
yards  perhaps."  When  he  had  thus  driven 
about  50  or  60  yards,  "all  of  a  sudden  my 
horses  became  frightened  and  started  off. 
I  thought  it  was  the  cars,  and  I  tried  to  bold 
them,  which  I  was  unable  to  do.  When  I 
had  gone  about  100  yards.  I  looked  to  see 
where  the  cars  were.  I  saw  them  over  my 
right  shoulder.  I  saw  tbe  engine;  didn't  see 
the  string  of  cars;  just  saw  the  engine.  I 
was  within  about  30  or  35  yards  of  the  cross- 
ing. I  pulled  on  tbe  horses  with  all  the 
strength  I  had,  but  I  couldn't  hold  them. 
They  were  soon  on  the  track.  There  was  no 
place  where  I  could  turn  off — oil  derricks  to 
one  side.  When  the  engine  come  near  to 
them,  m^  horses  started  off  on  a  trot.  They 
continued  to  trot  until  tbe  collision  with  the 
engine.  The  horses  became  frightened  about 
150  yards  from  the  crossing  as  near  as  I 
could  tell.  I  didn't  bear  no  whistle  or  no  bell. 
When  I  saw  the  engine,  tbe  bell  was  bang- 
ing still.  I  think  I  could  have  heard  the  bell 
If  it  had  rung  or  the  whistle  If  it  had  been 
sounded  within  80  rods  of  the  crossing.  I 
have  heard  the  whistle  and  heard  the  bell 
lots  of  times  when  I  have  been  riding  tbrongb 
Summerland  before  tbe  accident.    I  eould 


Digitized  by  V^OOQ  IC 


874 


79  PACIFIC  BEPOBTEB. 


(CaL 


have  heard  the  whistle  or  bell  anywheres 
between  the  depot  and  the  crossing."  It  ap- 
pears from  numerous  eyewitnesses  to  the  ac- 
cident that  the  horses  were  "Just  trotting 
along"  at  a  rate  of  from  4  to  6  miles  per 
hour,  while  the  speed  of  the  train  was  about 
20  miles  an  hour. 

From  plalntifTs  own  testimony,  then.  It 
appears  that  he  became  aware  of  the  ap- 
proach of  the  train  when  he  was  some  ISO 
yards  distant  from  the  crossing,  and  that  bis 
horses  proceeded  to  trot  toward  the  crossing, 
and  that  he  could  not  stop  them.  It  further 
appears  that  he  thus  had  450  feet  of  distance 
to  travel,  with  places  and  opportunity  to 
baye  turned  to  the  left,  and  thus  to  have 
avoided  the  accident  The  only  reason  he 
could  assign  for  not  doing  so  is  the  presence 
of  oil  derricks;  but  it  is  made  clearly  to  ap- 
pear, as  has  been  said,  that  there  was  a  trav- 
eled street  Into  which  he  could  have  turned, 
and  that  the  condition  of  the  land  to  the  left 
of  the  highway  was  such  that  be  could  easily 
and  with  safety  have  driven  his  horses  upon 
it  Besides  the  testimony  of  the  plaintlfF, 
there  were  three  eyewitnesses  to  the  accident 
called  by  him — Mr.  Dewlaney,  Mr.  Hlckey, 
and  Mrs.  Gibson.  Mr.  Dewlaney  saw  the 
plaintiff  first  when  the  latter  was  going  east 
and  was  about  500  feet  west  of  the  crossing. 
PlalntifTs  horses  were  "trotting  along,"  and 
it  did  not  occur  to  Mr.  Dewlaney  that  there 
was  any  likelihood  of  the  accident  until  the 
plaintiff  had  gone  about  350  feet  further,  and 
was  within  150  feet  of  the  crossing;  that 
knowing  that  the  engine  was  approaching, 
and  knowing  that  the  plaintiff  was  denf,  ana 
not  having  seen  him  look  around,  Mr.  Dew- 
laney stood  up,  saying:  "There  is  a  man 
who  Is  likely  to  get  run  into."  He  then 
watched  the  plaintiff  from  that  time  until  the 
collision.  The  plaintiff  did  not  change  the 
speed  at  which  his  horses  were  still  trotting 
along,  "a  slow  gait  of  about  five  or  six  miles 
An  hour,"  and  there  was  nothing  to  indicate 
to  Mr.  Dewlaney  that  there  was  any  likeli- 
hood of  an  accident  beside  the  two  facts  that 
he  knew  the  plaintiff  was  deaf  and  did  not 
see  him  look  around  up  to  the  time  when  the 
collision  took  place.  When  quite  near  the 
track  the  horses  apparently  became  fright- 
ened, but,  if  the  plaintiff  had  looked  around, 
he  would  have  seen  the  train,  and  would  have 
had  time  to  stop  after  Mr.  Dewlaney  had 
stood  up  and  said  the  plaintiff  was  likely  to 
get  run  into.  Mr.  Hlckey,  who  was  with 
Mr.  Dewlaney,  stood  up  and  looked  when  Mr. 
Dewlaney  made  the  remark  that  "there  is  a 
man  who  was  likely  to  get  run  into,"  and 
saw  the  plaintiff  when  the  latter  was  at  a 
distance  of  about  150  feet  from  the  crossing. 
He  was  driving  along  the  road,  at  the  rate  of 
5  or  6  miles  an  hour,  and  bis  horses  were 
trotting.  The  train  was  making  a  good  deal 
of  noise,  but  Mr.  Hlckey,  as  well  as  Mr. 
Dewlaney,  knew  that  the  plaintiff  was  deaf, 
and  plaintiff  appeared  to  Mr.  Hlckey  not  to 
know  that  the  train  was  approaching.    Mrs. 


Gibson  was  picking  {lowers  with  her  grand- 
child when  she  heard  the  mmble  of  the 
train.  She  looked  up  and  was  startled  to  see 
the  plaintiff  and  the  engine  close  together, 
just  passing  east  of  her.  The  collision  took 
place  almost  immediately.  Although  she  did 
not  estimate  the  rate  of  speed  of  the  plain- 
tiff's horses,  and  could  not  say  whether  she 
could  have  seen  any  attempt  on  his  part  to 
stop  them  after  he  had  passed  by,  she  ob- 
served, as  the  plaintiff  passed  her,  that  the 
horses  were  "trotting  along  at  an  ordinary 
rate" — not  running  away,  but  "Just  trotting 
along  as  horses  will,"  and  that  "they  did  not 
show  any  signs  of  fright  or  Increase  their 
speed  materially  as  the  engine  came  near." 
Kor  did  she  see  the  plaintiff  make  any  at- 
tempt to  stop  them.  There  was  nothing  to 
prevent  the  plaintiff  from  seeing  a  quarter 
of  a  mile  westerly  up  the  track,  or  from  see- 
ing the  engine,  which  was  so  close  when 
Mrs.  Gibson  looked  up  that  she  saw  at  once 
that  the  accident  was  inevitable.  If  be  did 
not  "cross  the  track  before  the  engine  could 
catch  him."  If,  therefore,  we  are  to  accept 
plaintiff's  testimony  alone,  then  it  appears 
that  for  450  feet  before  reaching  the  crossing 
be  knew  that  the  train  was  approaching,  and 
that  he  did  not  turn  his  horses,  which  were 
trotting  at  a  speed  of  only  5  or  6  miles  an 
hour,  aside  to  a  place  of  safety,  as  he  could 
easily  have  done.  If  we  are,  however,  to 
take  the  testimony  of  his  own  witnesses, 
then,  himself  a  very  deaf  man,  he  deliber- 
ately drove  bis  team  upon  the  crossing,  with- 
out looking  to  see  whether  or  not  a  train 
was  approaching,  at  a  slow  pace.  In  broad 
daylight,  when  the  track  was  visible  to  him 
for  more  than  a  quarter  of  a  mile.  That 
such  conduct  constitutes  contributory  negli- 
gence, as  a  matter  of  law,  is  settled  beyond 
peradventure.  Flemming  v,  W.  P.  E.  B.  Co., 
48  Cal.  253;  Glascock  v.  C.  P.  B.  B.  Co.,  73 
Cal.  137,  14  Pac.  518;  Hager  v.  S.  P.  Co.,  9S 
Cal.  800,  33  Pac.  119;  Herbert  t.  S.  P.  Co., 
121  Cal.  227,  63  Pac.  651;  Green  v.  S.  P.  Co., 
132  Cal.  254,  64  Pac.  255. 

There  is  much  testimony  in  the  case  to  the 
effect  that  the  bell  was  rung  and  the  whistle 
blown;  but,  putting  that  aside  and  assuming 
that  snch  was  not  the  fact  yet  as  the  only 
purpose  was  to  give  warning,  and  as  plaintiff 
by  his  own  testimony  knew  of  the  approach 
of  the  train  when  he  was  450  feet  from  the 
crossing,  the  negligence  of  the  defendant — 
if  such  there  was — in  failing  to  sound  the 
bell  or  whistle,  has  no  causal  connection  with 
the  accident  itself.  Puckhaber  v.  Southern 
Pacific  Co.,  132  Cal.  363,  64  Pac.  480.  So.  too, 
as  to  the  failure  of  the  engineer  to  stop  the 
train.  The  fireman  testifies  that  he  first  saw 
the  plaintiff  when  the  plaintiff  was  about 
150  feet  and  the  engina  about  three  times 
that  distance  from  the  crossing;  that  plain- 
tiff was  driving  along  at  an  ordinary  rate 
of  speed,  about  4  miles  an  hour.  The  horses 
were  trotting,  and  did  not  show  any  signs  of 
fright  and  the  fireman  had  no  Idea  that 
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plaintiff  was  going  to  try  and  cross  the  track 
until  the  plaintiff  -was  about  10  feet  from 
the  main  track.  As  soon  as  be  realized  that 
plaintiff  was  endeavoring  to  cross  the  track, 
the  fireman  called  to  the  engineer,  and  every 
effort  was  made  to  avoid  tbe  collision.  Un- 
der this  state  of  tbe  evidence,  there  can,  of 
course,  be  no  effort  to  invoke  the  doctrine 
termed  the  "last  chance  doctrine,"  to  tbe  ef- 
fect that  in  cases  of  contributory  negligence 
he  who  has  the  last  clear  opportunity  to 
avoid  inflicting  an  injury  is  responsible,  if 
in  the  exercise  of  ordinary  care  be  fails  to 
do  so;  for  there  was  nothing  in  the  approach 
of  the  plaintiff,  according  to  the  testimony 
of  the  fireman  and  of  plaintiff's  vrltnesses,  to 
call  for  the  stopping  of  the  train.  The  fire- 
man did  not  know  that  the  plaintiff  was 
deaf,  and  was  not  bound  to  assume  that  the 
driver  of  a  team  so  approaching  a  crossing  In 
broad  daylight,  with  an  unobstructed  view — 
the  team  merely  trotting  along — would  not 
check  his  horses  In  a  place  of  safety. 

For  these  reasons  the  judgment  appealet 
from  Is  reversed. 


We     concur: 
LAND,  J. 


LOEIGAN,     J.;     McFAB- 


IM  CaL  IM 
In    re   McDOUGALD'S    ESTATB.     (Sac 
1,290.)* 
(Supreme  C!ourt  of  California.    Feb.  4,  1905.) 

ESTATES  —  ADMINISTBATION  —  MOBTQAOES  — 
CLASSIFICATION  BEFORE  FOBECLOSUBE — PA- 
BOL  AOBEEICENTS  —  VALIDITY  —  CONSIDEBA- 
TION— AD1HNIBTBAT0B8 — OBEDITS  —  TAXES  — 
DIVIDENDS. 

1.  Where  an  administratrix  held  a  claim  se- 
cured by  mortgage  against  the  estate,  and  failed 
to  list  her  mortgage  interest,  which  exceeded  the 
value  of  the  property  mortgaged,  for  taxation, 
but  permitted  the  land  to  be  taxed  as  though  no 
mortgage  existed  thereon,  she  was  not  entitled 
to  a  credit  for  taxes  paid  by  her  as  administra- 
trix on  the  real  estate  described  in  the  mortgage. 

2.  Where  a  mortgage  provided  for  10  per  cent, 
interest,  a  parol  agreement  by  which  the  mort- 
gagee agreed  to  accept  7  per  cent,  if  the  mort- 
gagor would  pay  the  taxes  on  the  property,  in- 
cluding the  interest  of  both  mortgagor  and  mort- 
gagee, was  valid  so  far  as  executed,  under  Civ. 
Code,  S  1S&8,  providing  that  a  contract  in  writ- 
ing may  be  altered  by  a  written  contract,  or  by 
an  executed  oral  agreement. 

8.  Where  a  mortgagor  died  leaving  an  insol- 
vent estate,  together  with  a  debt  secured  by 
mortgage  providing  for  10  per  cent  interest, 
such  interest  was  reduced  to  7  per  cent,  by 
Code  Civ.  Proc.  5  1494.  providing  that  if  the 
estate  be  insolvent  no  greater  rate  of  interest 
shall  be  allowed  on  any  claim  after  the  first  pub- 
lication of  notice  to  creditors  than  is  allowed 
on  judgments  obtained  in  the  superior  court, 
so  that  a  parol  agreement  by  the  mortgagor  to 
pay  taxes  on  the  interest  of  both  the  mortgagor 
and  mortgagee  in  the  property  mortgaged,  in 
consideration  of  the  mortgagee's  agreement  to 
reduce  the  rate  of  interest  to  7  per  cent.,  was 
unenforceable  as  against  the  mortgagor's  estate 
for  want  of  consideration. 

4.  Code  Civ.  Proc.  i  1648,  provides  that  if 
there  is  any  claim  not  due,  or  any  contingent 
or  disputed  claim  against  a  decedent's  estate,  the 
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amount  thereof,  or  such  part  as  the  holder  would 
be  entitled  to  if  the  claim  were  due,  established, 
or  absolute,  must  be  paid  into  court  and  there 
remain  to  be  paid  over  to  the  party  when  he  be- 
comes entitled  thereto,  or,  if  he  fails  to  establish 
his  claim,  to  t>e  paid  over  or  distributed  as  the 
circumstances  oi  the  estate  require.  ITcld, 
that  a  matured  mortgage  indebtedness  against 
an  estate  before  foreclosure  was  not  a  con- 
tingent claim  within  such  section,  and  that  the 
court  was  not  authorized  thereunder  to  take 
testimony  to  ascertain  the  probable  deficiency 
which  would  arise  on  foreclosure. 

5.  Code  Civ.  Proc.  §  1644,  provides  that  the 
preference  given  in  section  1643  to  a  mortgage 
against  a  decedent's  estate  extends  only  to  tbe 
"proceeds"  of  the  property  mortgaged,  and  that, 
if  such  proceeds  are  insufficient  to  pay  the  mort- 
gage, the  part  remaining  unsatisfied  must  be 
classed  with  other  demands  against  the  estate. 
Held,  that  the  word  "proceeds^'  as  so  used  did 
not  include  the  rents  of  the  property  mortgaged 
accruing  before  sale,  where  the  rents,  issues,  or 
profits  of  the  property  were  not  utduded  in  the 
mortgage. 

6.  Code  Civ.  Proc.  §  1643,  divides  debts  of  a 
decedent's  estate  into  classes,  the  fourth  describ- 
ing mortgages  against  deceased  in  the  order 
of  their  date,  and  the  fifth  all  other  demands 
against  the  estate.  Section  1644  provides  that 
the  preference  to  a  mortgage  only  extends  to  the 
proceeds  of  the  propertjr  mortgaged,  and,  if 
such  proceeds  are  insufficient  to  pay  the  mort- 
gage, the  part  remaining  unsatisfied  must  be 
classified  with  other  demands  against  the  es- 
tate; and  section  1645  declares  that,  if  the  es- 
tate is  insufficient  to  i>ay  ail  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend 
in  proportion  to  his  claims,  and  no  creditor  of 
any  one  class  shall  receive  any  payment  until 
all  those  of  the  preceding  class  are  fully  paid. 
Held  that,  where  there  had  been  no  sale  of  prop- 
erty mortgaged  by  a  decedent,  the  holder  of  the 
mortgage  was  entitled  to  tiave  the  claim  there- 
under classed  as  a  claim  of  tbe  fifth  class,  and 
to  be  allowed  a  dividend  estimated  on  tbe  full 
amount,  without  any  deduction  for  the  probable 
proceeds  of  a  future  sale  of  the  mortgaged  prop- 
erty. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  C!ounty;  Frank  H.  Smith, 
Judge. 

Judicial  accounting  of  Carrie  B.  McDou- 
gald,  as  administratrix  of  the  estate  of  her 
deceased  husband.  From  an  order  settling 
her  second  account  as  administratrix,  and 
from  an  order  providing  for  the  payment  of 
a  claim  held  by  her,  secured  by  mortgage 
against  the  estate,  she  appeals.    Modified. 

Budd  &  Thompson,  for  appellant  Buck 
&  Mlddlecoff,  Minor  &  Washington,  J.  B. 
Webster,  and  C  H.  Falrall,  for  respondent 

SELAW,  3.  This  case  presents  two  ap- 
peals by  Carrie  B.  McDougald  from  the  or- 
der settling  her  second  account  as  adminis- 
tratrix of  tbe  estate,  one  taken  by  her  as  ad- 
ministratrix, the  other  as  the  holder  of  a 
claim  secured  by  mortgage.  The  entire  as- 
sets of  the  estate  consist  of  the  real  estate 
covered  by  the  mortgage  held  by  Carrie  B. 
McDougald,  $6,822.95  received  by  her  after 
her  appointment  as  rentals  of  said  real  es- 
tate, and  $500  received  on  a  life  Insurance 
policy. 

1.  The  prlndpal  point  urged  by  the  admin- 
istratrix in  her  representative  capacity  is 
tbe  action  of  the  court  in  rejecting  tbe  item 
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of  taxes.  In  ber  account  she  claimed  credit 
for  12,129.67  paid  as  taxes  on  the  real  estate 
described  In  her  mortgage.  The  court  re- 
jected this  item,  and  charged  the  amount  as 
a  part  of  the  balance  on  hand  out  of  which 
dividends  were  to  be  paid.  We  think  this 
action  of  the  court  was  correct  It  appears 
that  she  did  not  list  her  mortgage  interest 
for  assessment,  but  allowed  the  land  to  be 
taxed  in  the  same  manner  as  If  there  was  no 
mortgage  thereon.  As  holder  of  the  mort- 
gage Interest,  It  was  ber  duty  to  list  It  for 
taxation,  and  the  taxes  consequently  levied 
on  that  interest  would  be  her  indlridual 
debt,  and  not  the  debt  of  the  estate.  The 
debt  being  greater  than  the  value  of  the 
land,  there  could  hare  been  no  excess  on 
which  the  estate  would  have  been  taxed. 
The  mortgage  debt  would  therefore  have 
covered  It  all.  She  cannot  be  allowed  to  do 
indirectly  what  she  could  not  do  directly,  es- 
pecially when,  in  her  trust  capacity  as  ad- 
ministratrix, she  was  held  to  the  utmost  good 
£aith  in  dealing  with  the  estate.  Equity  will 
;regard  that  done  which  ought  to  have  been 
•done,  and  the  matter  must  be  adjusted  by 
irequiring  her  to  bear  the  burden  of  the  taxes 
Mvhich  she  should  have  paid,  as  fully  as  she 
would  have  borne  it  had  she  listed  her  mort- 
gage Interest  for  taxation,  as  she  ought. 

In  this  connection,  she  offered  to  prove  a 
parol  agreement  between  the  deceased  and 
Parker,  the  original  mortgagee,  at  the  time 
of  the  execution  of  the  mortgage,  to  the  ef- 
fect that,  if  the  deceased  would  each  year 
pay  the  taxes  on  the  entire  estate  in  the 
property,  including  the  interest  of  both  mort- 
gagor and  mortgagee,  the  mortgagee  would 
remit  3  per  cent  on  the  10  per  cent,  interest 
provided  in  the  note,  and  would  accept  a 
payment  of  7  x>er  cent,  as  a  full  payment  of 
the  interest  on  the  debt;  that  this  arrange- 
ment was  carried  out  during  the  lifetime  of 
the  deceased;  that  when  she  procured  the 
mortgage  to  be  assigned  to  her  she  immedi- 
ately transferred  it  to  the  Stockton  Savings 
Bank  as  collateral  security  for  a  debt  she 
Itersonally  owed  to  the  bank;  and  that  there- 
after she,  as  administratrix,  and  said  bank 
bad  continued  to  act  under  the  same  arrange- 
ment in  regard  to  taxes  and  Interest  This 
was  objected  to  on  the  ground  that  it  was  an 
oral  agreement  purporting  to  change  the 
terms  of  the  note  and  mortgage,  and  the  ob- 
jection was  sustained.  Doubtless,  as  an  ex- 
ecutory agreement  to  bind  the  parties  In  the 
future,  and  so  far  as  it  was  unperformed,  it 
was  Invalid.  But  it  would  have  been  valid 
if  it  had  been  in  writing  (Hewitt  v.  Dean,  91 
Cal.  5,  27  Pac.  423),  and,  eo  far  as  It  had 
been  performed,  we  see  no  reason  why  it  was 
not  valid  as  an  executed  parol  agreement 
Civ.  Code,  i  1698.  The  validity  of  such 
agreements  arises  from  the  fact  that,  apart 
from  the  loan  of  the  money,  there  is  a  lawful 
and  valuable  consideration  for  the  promise 
of  the  mortgagee  to  rebate  the  interest.  The 
advancing  of  the  necessary  money  tor  the 


benefit  of  the  mortgagee,  and  the  services 
of  the  mortgagor  in  attending  at  the  office  of 
the  tax  collector,  making  the  payment,  and 
procuring  the  receipt  therefor,  all  of  which, 
in  the  absence  of  such  agreement,  the  mort- 
gagee must  do  and  the  mortgagor  Is  under 
no  obligation  to  perform,  constitute  a  sulB- 
cient  consideration  for  the  agreement  to  re- 
bate the  Interest,  and  make  the  written  exec- 
utory agreement  or  the  executed  oral  agree- 
ment, lawful.  In  substance.  It  is  but  a  part 
payment  of  the  Interest  But  although  the 
objection  made  may  not  have  been  well  taken, 
the  evidence  was  properly  excluded  for  other 
reasons.  The  note  on  its  face  bore  10  per  cent 
interest  The  estate  being  insolvent,  as  the 
court  found,  the  holder  of  the  mortgage  claim 
could  not  charge  or  receive  more  than  7  per 
cent,  interest  thereon.  Code  Civ.  Proc.  §  1494. 
The  reduction  of  the  rate  of  Interest  from 
10  per  cent  to  7  per  cent  was  therefore 
already  accomplished  in  this  case  by  the 
law,  and  the  estate  received,  and  could  re- 
ceive, no  benefit  whatever  from  the  arrange- 
ment. There  being  no  reciprocal  benefits, 
the  administratrix  as  mortgagee  cannot  be 
allowed  to  profit  personally  by  the  arrange- 
ment.   There  was  no  error  In  this  ruling. 

2.  Objection  is  made  to  the  action  of  the 
court  in  refusing  to  allow  the  credit  for  |2,- 
943.72,  credited  as  interest  on  the  mortgage 
debt  held  by  her.  This  Item  was  disallowed, 
and  was  charged  to  her  as  administratrix  as 
a  part  of  the  balance  to  be  distributed  as 
dividends.  The  court  held  that  the  rents  of 
the  mortgaged  property  were  not  a  part  of 
the  "proceeds"  of  the  property,  as  tliat  term 
is  used  in  section  1644,  Code  Civ.  Proc,  but 
were  general  assets  of  the  estate,  and  that 
the  mortgage  debt  of  the  administratrix  was 
not  entitled  to  a  preference  over  the  gen- 
eral debts  In  the  distribution  of  such  rents. 
It  further  held  that  the  mortgage  claim 
could  not  be  classed  with  the  unsecured 
claims,  so  as  to  be  entitled  to  a  dividend  out 
of  the  general  assets  estimated  upon  Ita  full 
amount,  but  that  as  to  that  claim  the  divi- 
dends should  be  estimated  only  upon  the  ex- 
cess of  the  claim  over  the  value  of  the  mort- 
gaged property.  Accordingly,  testimony  was 
taken,  the  value  of  the  land  determined,  the 
excess  of  the  claim  was  found  to  be  |7,491.- 
76,  and  upon  this  sum  the  court  allowed  a 
"contingent"  dividend  of  $412.32,  to  be  paid 
to  hor  only  in  the  event  that  she  should  there- 
after become  entitled  thereto.  We  presume 
that  by  this  the  court  meant  that  this  sun 
should  be  paid  to  her  only  in  the  event  that, 
upon  a  foreclosure  sale,  there  should  be  a 
deficiency  Judgment  for  the  amount  stated 
as  the  excess  of  the  debt  over  the  value  of 
the  property  mortgaged. 

We  find  no  statutory  authority  for  the  ac- 
tion of  the  court  in  endeavoring  to  ascertain 
the  probable  deficiency,  and  directing  that  a 
contingent  dividend  thereon  be  retained  un- 
til the  actual  deficiency  should  be  determined. 
It  was  evidently  iMsed  on  the  following  part 
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of  section  1648,  Code  Civ.  Proc:  "If  there  is 
any  claim  not  due,  or  any  contingent  or  dis- 
puted claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the 
holder  would  be  entitled  to  if  the  claim  were 
due,  established,  or  absolute,  must  be  paid 
into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled 
thereto;  or,  if  be  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circum- 
stances of  the  estate  require."  The  claim  on 
the  mortgage  debt  was  due,  and  the  amount 
was  not  disputed.  If  we  concede  that  it  was 
contingent  to  the  extent  that  the  amount  of 
the  "proceeds"  of  the  property  mortgaged 
was  not  ascertained,  and  could  not  be  deter- 
mined until  there  was  a  sale  thereof,  and 
hence  that  the  balance  that  would  remain 
after  the  application  of  such  proceeds  there- 
on was  uncertain  and  indeterminable,  still 
there  is  nothing  in  the  statute  that  warrants 
the  taking  of  testimony  by  the  court  to  as- 
certain the  probable  deflclency,  or  the  de- 
termination by  the  court  of  the  probable  de- 
ficiency In  any  manner.  The  section  quoted 
contemplates  that  an  amount  shall  be  paid 
into  court,  for  the  benefit  of  such  contingent 
claim,  equal  to  the  amount  that  would  be 
payable  thereon  if  the  whole  of  It  were  es- 
tablished as  absolute.  This  would  require  a 
contingent  dlrldend  on  the  whole  claim.  We 
do  not  think  this  is  the  sort  of  a  contingent 
claim  referred  to  in  that  section. 

Section  1G43,  Code  Civ.  Proc.  divides  the 
debts  of  the  estate  into  five  classes,  to  be 
paid  In  the  order  there  given.  We  are  here 
concerned  only  with  the  fourth  and  fifth 
classes.  The  fourth  class  is  described  as 
"Judj^ments  rendered  against  the  deceased  In 
his  lifetime,  and  mortgages  in  the  order  of 
their  date,"  and  the  fifth  class  as  "all  other 
demands  against  the  estate."  Section  1644 
provides  that:  "The  preference  given  in  the 
preceding  section  to  a  mortgage  only  extends 
to  the  proceeds  of  the  property  mortgaged. 
If  the  proceeds  of  such  property  Is  insuffi- 
cient to  pay  the  mortgage,  the  part  remaining 
unsatisfied  must  be  classed  with  other  de- 
mands against  the  estate."  Section  1C45  de- 
clares that:  "If  the  estate  is  insufficient  to 
pay  all  the  debts  of  any  one  class,  each  cred- 
itor must  be  paid  a  dividend  In  proportion  to 
his  claims;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of 
the  preceding  class  are  fully  paid."  The 
word  "proceeds"  as  here  used  does  not  In- 
clude the  rents  of  the  property  accruing  be- 
fore the  sale,  at  least  where  the  rents.  Issues, 
or  profits  of  the  property  are  not  included  in 
the  mortgage.  The  court,  therefore,  properly 
held  that  the  rents  were  general  assets  of  the 
estate,  on  which  the  mortgage  was  not  a  lieu 
and  In  which  It  was  entitled  to  no  prefer- 
ence.    The   preference   given    to   mortgage 


debts  by  section  1643  Is  by  section  1644  clear- 
ly limited  to  the  proceeds  arising  from  the 
property  mortgaged,  either  upon  a  foreclos- 
ure sale,  or  a  sale  by  the  administrator  un- 
der section  1569. 

We  think,  however,  that  In  calculating  the 
dividend  to  be  paid  out  of  the  general  as- 
sets, where  there  has  been  no  sale  of  the 
property  mortgaged,  the  mortgage  debt  must 
be  classed  as  a  claim  of  the  fifth  class,  and 
allowed  a  dividend  estimated  upon  the  full 
amount  of  the  claim,  without  any  deduction 
for  the  probable  proceeds  of  a  future  sale. 
As  the  preference  of  the  mortgage  debt  Is 
limited  to  the  proceeds  of  the  property,  it 
follows  that,  where  there  are  no  proceeds  in 
question,  there  can  be  no  preference,  and  the 
mortgage  debt,  in  such  circumstances,  ranks 
as  an  unsecured  claim,  and  stands  in  the 
fifth  class  as  to  the  general  assets.  The  sec- 
ond clause  of  section  1644  manifestly  can 
have  no  application  whatever  until  there  has 
been  a  sale.  It  does  not  have  the  effect  of 
a  declaration  that  prior  to  a  sale  the  mort- 
gage debt  cannot  participate  in  any  dividend 
of  the  general  assets.  The  effect  of  the 
three  sections,  properly  construed,  is  that 
with  respect  to  the  proceeds  of  the  mort- 
gaged property  the  mortgage  debt  shall  have 
the  preference  and  be  first  paid,  and  that, 
where  there  are  no  proceeds  before  the  court 
upon  which  such  preference  can  operate,  the 
claim  has  no  preference  at  all,  and  must  be 
classed,  with  other  demands  against  the  es- 
tate, as  a  debt  of  the  fifth  class.  Otherwise 
it  would  either  be  unclassified  entirely,  or, 
being  still  classed  as  one  of  the  fourth  class. 
It  would  be  entitled  to  preference  by  virtue 
of  section  1646.  It  must  belong  to  one  or 
the  other  of  these  classes,  and  the  most  rea- 
sonable interpretation  of  the  Code  is  to  give 
it  rank,  as  to  general  assets,  as  a  claim  of 
the  fifth  class,  and  entitled  to  share  to  its 
full  amount  in  the  dividend. 

The  conclusion  is  that  the  court  erred  in 
establishing  a  dividend  only  upon  the  sup- 
posed deflclency,  and  In  allowing  It  as  a  con- 
tingent dividend.  It  was  entitled  to  an  ab- 
solute dividend  to  the  extent  of  Its  propor- 
tion, estimated  upon  the  whole  amount  of  the 
claim,  in  the  same  manner  as  the  other  debts. 

The  order  is  affirmed  as  to  all  parts  there- 
of, except  the  order  declaring  and  allowing 
a  dividend  upon  the  money  adjudged  to  be 
on  hand.  The  part  of  the  order  declaring 
the  dividend  on  the  claims  is  reversed,  and 
the  cause  remanded  with  directions  to  the 
court  below  to  estimate  and  order  payment 
of  a  dividend  upon  the  mortgage  debt,  or  any 
part  thereof  then  remaining  unpaid,  as  a 
claim  of  the  fifth  class. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,    J,;     VAN 
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In  re  McDOUGALD'S  ESTATE.  (Sac.  1,286.)* 

(Supreme  Court  of  California.     Feb.  4,  1905.) 

ADlflNISTBATORS  —  SECURED  CI. AIMS  —  PRESEN- 
TATION— DESCBIFTION  OF  MOBTOAOE— ALLOW- 
ANCE—  INTERMEDIATE  ACCOUNT  —  RES  JUDI- 
CATA. 

1.  Under  Code  Civ.  Proc.  S  1497,  providing 
that,  if  a  claim  against  an  estate  is  founded  on 
a  bond,  bill,  note,  or  any  otiier  instrument,  a 
copy  of  tlie  instrument  must  accompany  the 
claim,  wliere  a  note  secured  by  mortp:age  given 
by  deceased  '^as  assigned  to  the  administratrix, 
the  filing  of  a  copy  of  the  note  with  the  claim 
was  sufficient  wlUiout  a  copy  of  the  assign- 
ment. 

2.  Where  a  claim  secured  by  mortgage  cover- 
ing all  the  mortgagor's  real  estate,  filed  against 
the  mortgagor's  estace,  stated  that  the  note  was 
secured  by  a  mortgage  on  real  estate  of  the  de- 
ceased, descriljed  in  the  inventory  on  file,  to 
which  reference  was  made  for  further  particu- 
lars, and  the  date  of  the  execution  and  ac- 
knowledgment of  the  mortgage  was  given,  with 
the  volume  and  page  of  the  record,  to  which  ref- 
erence was  also  made,  the  claim  sufficiently  de- 
scribed the  mortgage  within  Code  Civ.  Proc.  § 
1497,  requiring  that  it  should  be  sufficient  to 
descrit)e  the  mortgage  or  lien  and  refer  to  the 
date,  volume,  and  page  of  its  record. 

3.  Where  a  secured  claim  due  the  administra- 
trix was  indorsed  by  the  judge  of  tbe  superior 
court,  "Allowed  and  approved  the  14th  day  ot 
March,  1889,  for  $23,652.30  and  interest,"  the 
words  "allowed  and  approved"  must  be  con- 
strued to  refer  to  the  claim  on  which  they  were 
indorsed,  and  constituted  a  sufficient  allowance 
of  the  claim  as  a  secured  claim. 

4.  Code  Civ.  Proc.  ;  1628,  provides  that  with- 
in 30  days  after  the  time  for  presenting  claims 
every  administrator  shall  render  a  full  ac- 
count of  his  administration,  exhibiting  all  debts 
presented  and  allowed  during  the  period  embra- 
ced in  the  account.  Sections  1635  and  1636 
provide  that,  when  an  account  is  presented  for 
settlement  after  due  notice,  any  creditor  or  per- 
son interested  may  contest  the  same,  and  may 
object  to  any  item  not  passed  upon  on  the  set- 
tlement of  any  previous  account ;  and  section 
1637  declares  that  the  settlement  of  an  account 
and  the  allowance  thereof  by  the  court  is  con- 
clusive against  all  persons  in  any  way  inter- 
ested in  the  estate.  Held,  that  where  an  account 
of  an  administratrix  containing  an  allowance 
to  her  of  a  secured  claim  against  the  estate 
was  approved  after  notice,  without  objection, 
such  allowance  could  not  be  attacked  by  cred- 
itors on  the  settlement  of  the  administratrix's 
final  account,  on  the  ground  that  the  claim  had 
been  purchased  by  the  administratrix  in  viola- 
tion of  Code  Civ.  Proc.  i  1617. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Frank  H. 
Smith,  Judge. 

Judicial  accounting  of  Carrie  B.  McDou- 
Kald,  as  administratrix  of  the  estate  of  her 
husband.  From  an  order  allowing  a  claim 
of  the  administratrix  against  tbe  estate, 
Louise  £.  Boggs,  as  executrix,  a  creditor  of 
the  deceased,  appeals.    AfSrmed. 

See  77  Pac.  443. 

Louttit  &  Louttlt  and  Buck  &  Middlecofl, 
for  appellant  Budd  &  Thompson,  for  re- 
spondents. 

SHAW,  3.  This  Is  an  appeal  by  Louise 
E.  Bogga,  as  executrix  of  a  creditor  of  de- 

*Rehearlng  denied  March  6,  1906. 


ceased,  from  that  part  of  the  order  settling 
tbe  final  account  of  Carrie  B.  McDougald, 
as  administratrix  of  the  estate,  declaring 
tliat  said  administratrix  holds  a  valid  claim 
against  the  estate,  secured  by  mortgage,  and 
is  entitled  to  a  contingent  dividend,  out  of 
the  moneys  on  band,  upon  tbe  excess  of  tbe 
claim  over  tbe  value  of  tbe  mortgaged  prop- 
erty. 

Tbe  deceased  died  on  November  17,  1898, 
and  his  -widow,  Carrie  B.  McDougald,  -was 
appointed  and  qualified  as  administratrix  of 
his  estate  on  December  10,  1898.  The  real 
estate  was  appraised  at  $24,000.  It  was 
mortgaged  to  B.  B.  Parker  upon  a  mortgage 
executed  in  1890  to  secure  a  note  of  $22,000, 
due  five  years  after  date,  upon  which  tbe 
principal  and  a  considerable  amount  of  in- 
terest remained  unpaid  at  his  death.  When 
Mrs.  McDougald  qualified  as  administratrix 
tbe  mortgage  debt  was  about  to  become  out- 
lawed, and  the  bolder  of  tbe  mortgage 
threatened  a  foreclosure  suit.  There  was  no 
money  belonging  to  tbe  estate,  and  no  means 
apparent  from  -which  money  could  be  ob- 
tained. In  order  to  prevent  a  foreclosure 
and  save  the  property  to  the  estate,  she  pur- 
chased and  obtained  an  assignment  of  tbe 
mortgage  and  of  the  debt  thereby  secured, 
paying  the  price  out  of  her  own  moneys.  It 
is  not  claimed  tliat  she  obtained  any  dis- 
count. At  that  time  tbe  debt  bad  not  been 
presented  or  allowed  as  a  claim  against  tbe 
estate.  After  tbe  assignment  to  her  she  pre- 
sented it  as  a  secured  claim,  and  it  was  al- 
lowed by  tbe  Judge  of  the  superior  court 
by  indorsing  thereon  and  signing  the  fol- 
lowing statement:  "Allowed  and  approved 
the  14th  day  of  March,  1899,  for  $23,052.30 
and  interest."  Thereafter  she  presented  (or 
settlement  her  first  account  current  as  ad- 
ministratrix of  the  estate,  including  therein 
a  "list  of  claims  presented  and  allowed,"  in 
which  her  claim  was  described  as  follows: 
"Claimant  Carrie  B.  McDougald;  amount 
$23,652.30  and  int,  date  of  allowance  March 
14,  1809."  After  due  notice  and  hearing,  the 
court  made  an  order  allowing,  approving, 
and  settling  this  account  as  rendered. 

It  is  objected  that  this  claim  was  never 
properly  presented,  because  a  copy  of  tbe 
assignment  to  Carrie  B.  SIcDougald  la  not 
set  out  therein.  Section  1497,  Code  Civ. 
Proc,  provides  that,  if  a  claim  is  founded  on 
a  "bond,  bill,  note,  or  any  other  instrument," 
a  copy  of  tbe  instrument  must  accompany 
tbe  claim.  A  copy  of  tbe  note  given  by  the 
deceased  and  secured  by  the  mortgage  was 
attached  to  the  claim.  This  is  all  that  was 
necessary  to  comply  with  the  above  provi- 
sion of  the  Code.  The  claim  was  not  found- 
ed on  tbe  assignment,  but  on  tbe  debt  of 
the  deceased  as  evidenced  by  tbe  note. 

The  same  section  provides  that,  if  a  claici 
Is  secured  by  a  recorded  mortgage,  *^t  shall 
be  sufficient  to  describe  tbe  mortgage  or 
lieu,  and  refer  to  the  date,  volume,  and  the 
page  of  its  record."    The  objection  is  made 
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that  this  claim  did  not  properly  describe  the 
mortgage,  but  we  think  it  Is  untenable.  It 
was  stated  In  the  claim  that  the  note  was 
secured  by  a  mortgage  upon  the  real  prop- 
erty of  the  deceased,  described  In  the  In- 
ventory on  file,  to  which  reference  was  made 
for  further  particulars.  The  date  of  Its  exe- 
cution and  acknowledgment  was  given,  with 
the  volume  and  page  of  the  record  where  It 
was  recorded,  to  which  reference  was  also 
made.  The  mortgage  covered  all  the  real 
property  belonging  to  the  deceased  at  the 
time  of  his  death,  and  Included  all  the  real 
property  described  In  the  Inventory.  We 
think  this  was  a  sufficient  description  of  the 
mortgage  to  comply  with  the  statute.  There 
could  be  no  mistake  as  to  the  particular 
mortgage  Intended  to  be  relied  upon,  and  the 
only  purpose  of  the  required  description  is 
to  identify  the  mortgage. 

It  is  also  claimed  that  the  allowance,  in, 
the  form  In  which  it  was  made,  was  equiv- 
alent to  a  rejection  of  the  claim  as  a  se- 
cured claim.  The  language  of  the  Indorse- 
ment does  not  properly  bear  this  construc- 
tion. It  was  allowed  for  the  full  amount 
stated  on  the  face  of  the  claim,  and  there- 
fore there  can  be  no  Implication  that  there 
was  a  rejection  of  any  part  of  the  claim  as 
to  the  amount  The  allowance  did  not  con- 
tain any  limitation  or  reservation  whatever. 
The  words  "allowed  and  approved"  must 
be  taken  to  refer  to  the  claim  on  which  they 
were  Indorsed,  and,  as  it  purported  on  its 
face  to  be  a  secured  claim,  it  must  be  deem- 
ed to  have  been  allowed  as  a  secured  claim. 

The  principal  objection  to  the  claim  is  that 
it  was  purchased  by  the  administratrix  after 
her  aK>ointment  and  qualification;  that  this 
was  a  violation  of  section  1617  of  the  Code 
of  Civil  Procedure,  declaring  that  "no  ad- 
ministrator or  executor  shall  purchase  any 
claim  against  the  estate  he  represents";  and 
that  a  sound  public  policy  demands  that  she 
shall  not  be  allowed  to  enforce  the  claim 
thus  procured.  It  Is  probable  that  the  court 
has  some  discretion  with  regard  to  questions 
of  public  policy,  and  there  is  a  serious  ques- 
tion whether  such  policy  should  be  enforced 
with  respect  to  a  purchase  of  the  character 
here  iMreseuted.  Its  effect  was  to  preserve 
to  the  estate  for  the  time  being  the  only 
property  It  possessed,  with  the  result  that 
the  estate  received  the  rentals  which  con- 
stitute the  fund  over  which  the  present  con- 
test is  waged.  If  she  had  not  purchased  the 
mortgage  debt,  but  had  allowed  the  prior 
holder  to  foreclose  the  mortgage,  there 
would  be  no  money  on  hand  over  which  to 
maintain  the  contest  It  does  not  seem  just 
to  allow  the  general  creditors  to  dispute  the 
lawfulness  of  a  purchase  which  procured  for 
them  the  fund  in  which  they  claim  to  par- 
ticipate, and  which.  If  the  purchase  had  not 
been  made,  would  never  have  existed.  But 
we  do  not  find  it  necessary  to  decide  this 
question,  for  we  are  of  the  opinion  that  the 
general  creditors  are  concluded  by  the  allow- 


ance of  the  claim  and  the  subsequent  order 
of  the  court  settling  the  first  account  With- 
in 30  days  after  the  expiration  of  the  time 
for  presenting  claims,  every  executor  or  ad- 
ministrator must  render  a  full  account  and 
report  of  his  administration,  and  every  ac- 
count must  exhibit  all  debts  which  have 
been  presented  and  allowed  during  the  pe- 
riod embraced  in  the  account.  Code  Civ. 
Proc.  8  1^8.  When  an  account  is  presented 
for  settlement  after  due  notice,  as  in  this 
case,  any  creditor  or  person  interested  may 
contest  the  same,  and  may  object  to  any 
item  of  charge  or  credit,  or  to  any  claim 
allowed  and  not  passed  upon  on  the  settle- 
ment of  any  previous  account  and  may 
hereupon  have  his  objection  settled  and  de- 
termined. Code  Civ.  Froc.  H  1635,  1636. 
The  settlement  of  an  account  and  the  allow- 
ance thereof  by  the  court  are  conclusive 
against  all  i>er8ons  in  any  way  interested  in 
the  estate.  Code  Civ.  Proc.  §  1637.  One 
whose  claim  has  been  rejected,  and  who  is 
prosecuting  a  suit  upon  it  against  the  es- 
tate, is  a  person  Interested  who  may  make 
such  a  contest,  and  who  is  concluded  by  the 
settlement  of  a  previous  account  The  first 
account  of  the  administratrix  set  forth  her 
claim  as  one  of  the  allowed  claims  against 
the  estate.  This  was  sufficient  to  notify  all 
persons  interested  that  the  validity  of  this 
claim  would  be  determined  and  established 
by  the  settlement  of  the  account  as  rendered. 
Xo  objection  or  contest  was  made;  the  ac- 
count was  settled,  allowed,  and  approved  as 
rendered,  and  thereupon  this  claim,  with  the 
others  mentioned  in  the  list  passed  into  the 
class  of  claims  "passed  upon  on  the  settle- 
ment of  a  former  account"  (section  1686), 
and  was  conclusively  established  against  all 
persons  In  any  way  interested,  and  its  va- 
lidity was  not  thereafter  subject  to  attack 
upon  the  hearing  of  any  subsequent  account. 
A  Judgment  or  order  of  a  court  having  Ju- 
risdiction is  conclusive  of  all  matters  in- 
volved which  might  have  been  disputed  at 
the  hearing,  although  no  objection  was  in 
fact  made.  This  rule  applies  to  the  settling 
of  accounts,  the  same  as  to  any  other  pro- 
ceeding. Estate  of  Grant,  131  Cal.  426,  63 
Pac.  731;  Estate  of  Bell,  142  Cal.  102,  75 
Pac.  679. 

There  Is  nothing  In  the  point  that  the  de- 
scription of  the  claim,  as  set  forth  in  the 
account  did  not  refer  to  the  mortgage  se- 
curity, nor  disclose  on  its  face  the  fact  that 
the  claim  had  been  purchased  by  the  ad- 
ministratrix after  her  appointment  and  qual- 
ification. The  statement  in  the  list  of  claims 
set  forth  in  the  account  described  the  claim 
with  such  certainty  that  there  could  be  no 
mistake  concerning  its  identity.  The  claim 
itself  was  on  file  at  the  time,  and  It  stated 
all  the  particulars  as  to  the  mortgage  lien, 
the  property  covered  thereby,  and  the  pre- 
cise date  of  the  assignment  Any  one  inter-  • 
ested  could  therefore  easily  obtain  all  neces- 
sary information  upon  these  points  from  the 
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papeni  «•  fli*.  Tb«  Btatement  in  the  ao- 
connt  was  sofficlent  to  point  oat  the  partlo- 
nler  claim  of  the  admlnlBtratriz  as  one  of 
the  allowed  claims.  This  Is  all  that  was 
Decessary.  It  Is  not  the  purpose  of  the  law 
regulating  the  administering  of  estates  to 
require  in  the  statement  of  matters  contain- 
ed in  an  account  as  much  nicety  or  precision 
or  as  great  detail  as  is  required  in  pleadings 
in  dvil  actions.  The  settlement  of  the  ac- 
count Is  to  be  considered  as  an  adjudication 
of  the  validity  of  all  claims  exhibited  there- 
in with  sufficient  certainty  to  identify  them 
with  accuracy,  including  all  the  incidents 
thereto,  shown  in  the  statement  of  the  claim 
as  filed,  which  are  necessary  to  establish 
their  rank.  It  is  not  necessary  that  the 
statement  of  claims  contained  In  the  account 
should  aver  that  the  claim  belonged  to  any 
particular  class,  or  that  it  should  state  the 
facts  which  show  the  class  to  which  It  be- 
longed. Its  class  is  to  be  determined  from 
the  nature  of  the  claim  as  presented  and  al- 
lowed. 

We  find  no  error  in  the  record  of  which 
the  appellant  can  complain.  Carrie  B.  Mc- 
Dougald  has  taken  appeals  from  the  same 
order,  both  in  her  representative  capacity 
and  as  a  creditor.  The  decision  of  the  pres- 
ent appeal  will  be  without  prejudice  to  the 
appeals  tuiien  by  Mrs.  McDougald. 

The  parts  of  the  order  appealed  fh>m  by 
Louise  R  Boggs,  executrix,  are  affirmed,  so 
far  as- her  appeal  is  concerned. 


AJlGBa:.LOTTI»    J.;     VAN 


We  concor: 
DYKE,  J. 

046  Cal.  203) 

LOS  BOBLBS  WATEB  CO.  ▼.  STONBMAN 
et  al.    (L.  A  1,819.)* 

(Supreme  Court  of  California.    Feb.  4,  1905.) 

WATSBS  —  DIVEBSION  —  IRJtlRCTION  —  FABTT 

PLAIMTIFF— STATTJTB— COVENA.HTS— 

OONBTBUCTIOW. 

1.  Code  Civ.  Proc.  |  367,  providing  that  an 
action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  does  not  prevent  a  water 
company,  incorporated  to  furnish  a  limited 
amount  of  water  flowing  from  a  certain  tract  of 
land  for  its  stockholders  only  under  a  contract 
with  the  owner  of  the  land  (who  had  covenanted 
with  the  stockholders  as  her  grantees  to  cause 
a  given  quantity  of  water  to  be  conveyed  to  the 
several  grantees'  lands),  from  maintaining  in  its 
own  name  a  suit  to  restrain  a  diversion  of  the 
water  by  subsequent  owners  of  the  land  from 
which  the  water  was  to  be  furnished.  In  view 
of  section  3G9,  providing  that  a  person  with 
whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another  may  sue  without  joining 
with  him  the  persons  for  whose  t>enefit  the  action 
is  prosecuted,  and  Civ.  Code,  i  809,  providing 
that  the  owner  of  an  estate  in  a  dominant  ten- 
ement or  the  occupant  of  such  tenement  may 
maintain  an  action  for  the  enforcement  of  an 
easement  attached  thereto. 

2.  Under  the  direct  provisions  of  Civ.  Cods, 
I  806,  the  extent  of  a  servitude  is  determined  by 
the  terms  of  the  grant;  and  hence,  under  an 
express   covenant    that   a   certain   quantity   of 
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water  shonld  flow  perpstoaHy  from  the  gran- 
tor's lands  to  the  grantees'  lands,  and  that  the 
covenant  shonld  bind  the  grantor's  heirs,  suc- 
cessors in  interest,  and  assigns  of  the  water- 
bearing lands,  no  question  arises  as  to  whether 
the  covenant  runs  with  the  land  and  binds  sub- 
sequent owners  of  the  water-bearing  lands. 

Commissioners'  Dechdon.  Department  2. 
Appeal  from  Saperlor  Oonrt,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  the  Los  Bobles  Water  Company 
against  Adele  Stoneman  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Beversed. 

Stephens  &  Stephens,  for  appellant.  Lynn 
Helm,  for  respondents. 

COOPEB,  a  This  action  was  brought  t» 
restrain  defendants  from  taking  water  from 
certain  pipes,  for  a  mandatory  Injnnctlon 
compelling  them  to  deliver  water,  and  for 
damages.  The  demurrer  of  defendants  to  the 
amended  complaint  was  sustained,  and  judg- 
ment entered  In  their  favor.  Plaintifl  prose- 
cutes this  appeal,  for  the  purpose  of  review- 
ing the  ruling  on  the  demurrer. 

The  facts  alleged  must,  for  the  purposes  of 
this  decision,  be  deemed  to  be  true.  They 
are  in  substance  as  follows:    In  the  year 

1891,  Mrs.  Mary  O.  H.  Stoneman  was  the 
owner  of  two  tracts  of  land  in  Loa  Angeles 
county — the  first  being  the  Los  BobIe» 
Rancho,  consisting  of  165  acres;  the  second 
being  the  Los  Robles  Park  tract  The  first 
tract  was  farming  or  orchard  land,  and  the 
second  tract  was  higher  and  water-bearing 
land.  While  she  was  so  the  owner  she  con- 
cluded to  subdivide  and  sell  the  first  tract,^ 
and,  to  aid  her  in  so  doing,  to  grant  certain 
appurtenant  water  rights  with  each  subdi- 
vision sold,  the  water  to  be  supplied  from 
the  second  tract,  np<«  which  there  were 
moro  than  16%  miner's  Inches  of  water  ris- 
ing in  and  flowing  thereon,  which  could  be 
conducted  to  the  first  tract  by  means  of 
pipes.  She  accordingly  subdivided  the  first 
tract  into  lots  of  abont  10  acres  each,  and 
sold  140  acres  during  the  year  1881  to  differ- 
ent purchasers,  to  each  of  whom  she  granted,, 
as  appurtenant  to  the  lot  conveyed,  a  con- 
stant flow  of  water  equal  to  one  Inch,  miner's 
measurement,  to  each  ten  acres,  and  in  like 
proportion  for  larger  or  smaller  tracks,  t» 
be  taken  from  the  said  water  rishig  in  the 
second  tract.  Deeds  were  made  by  the  gran- 
tor to  the  respective  purchasers,  conveying 
the  land  and  water  appurtenant  thereto,  and, 
after  a  description  of  the  subdivision  con- 
veyed, the  deeds  each  provided  that  the  gran- 
tor, on  or  before  the  1st  day  of  February, 

1892,  would  convey  to  the  pordiasers  one 
aero  of  land  for  reservoir  purposes;  that  a 
reservoir  should  be  constructed  upon  the  acre 
of  land  by  the  grantees;  that  the  water  for 
the  grantees  shonld  be  delivered  into  the  one- 
reserrolr  when  completed.  The  deed,  in  each 
case,  further  provided  that  if  a  majority  of 
the  consumprs  of  water  should  elect  to  in- 
corporata  for  the  surf oso  ot  uianasins  uaA 
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controlling  tbe  storage  and  distribution  et 
the  waters  of  said  reservoir,  and  sbould  bo 
notify  tbe  congnmers  of  water,  all  such  con- 
samers  and  grantees  should  be  held  to  have 
agreed  to  incorporate,  for  the  purposes  of 
managing  and  controlling  the  distribution  of 
said  16V4  Inches  of  water,  and  should  convey 
to  the  corporation  their  several  water  rights 
and  receive  certiflcntes  of  stock  therefor. 
The  deeds  so  made  by  Mrs.  Stoneman  each 
contained  the  following  covenant:  "The 
party  of  the  first  part,  for  herself,  her  heirs, 
successors  in  interest,  and  assigns,  fmrther 
agrees  to  cause  said  •  •  *  water  to  flow 
perpetually  to  said  party  of  the  second  part 
Into  said  reservoir  to  be  constructed  as  afore- 
said,  his  heirs  and  assigns,  forever.  *  •  • 
And  the  party  of  the  first  part  covenants 
that  sixteen  and  one-half  (16%)  miner's  inch- 
es of  water  sbnll  be  forever  conducted  to  the 
said  reservoir  from  its  Immediate  sources — 
either  springs,  tunnels  or  other  excavations — 
in  and  by  substantial  pipes  In  all  respects 
sufficient  for  such  purpose,  to  be  forever 
maintained  throughout  in  good,  serviceable 
condition  by  the  party  of  the  first  part,  her 
successors  in  interest,  heirs,  and  assigns,  and 
that  the  water  shall  be  forever  preserved 
pure  and  free  from  any  and  all  contamina- 
tion, which  obligation  shall  forever  apply, 
and  bind  her  heirs,  successors  in  Inta-est,  and 
assigns  of  said  water-bearing  land." 

After  the  conveyance  was  made,  the  par- 
ties to  whom  tbe  lots  and  appurtenant  water 
rights  were  conveyed  consented  to,  and  did. 
Incorporate;  the  plaintiff  being  tbe  corpora- 
tion so  formed.  After  the  incorporation  of 
plaintiff,  tbe  parties  who  had  purchased  the 
several  tracts  of  land,  and  Mrs.  Stoneman, 
their  grantor,  signed,  executed,  acknowledg- 
ed, and  delivered  to  plaintiff  a  conveyance 
which  contained  a  general  recital  of  the  facts, 
and  recited  tlie  conveyance  of  tbe  one  acre  to 
plaintiff  for  a  reservoir  site,  and  further  re- 
cited that  "whereas,  they  (the  grantors)  have 
severally  acquired  interests  In  waters,  to  wit; 
16  569-1000  Inches,  each  Inch  equivalent  to  a 
continuous  flow  of  one-fifteenth  of  a  cubic 
foot  per  second,  rising  above  said  reservoir 
on  the  elevated  lands  now  or  formerly  of  Mrs. 
Mary  O.  U,  Stoneman  on  the  Los  Kobles 
Bancho,  •  •  •  which  said  waters  are  ap- 
purtenant to  those  lands  described  In  said 
above-mentioned  maps  as  lots  1,  2,  3,  4,  5,  6, 
7,  8»  0,  10,  11,  12,  13,  14,  15,  16,  17,  and  18." 
Then,  after  other  recitals,  the  conveyance 
States  that  the  grantors  "severally  hereby 
grant,  bargain,  sell,  and  convey  unto  the 
party  of  the  second  part,  each,  all  of  their 
several  Interests  in  and  to  said  waters  and 
In  and  to  all  rights  of  way  and  main  distrib- 
uting pipe  lines  used  and  held  in  connection 
with  said  reservoir  site  and  said  waters,  with 
power  upon  the  party  of  the  second  part: 
•  •  *  To  manage  and  control  the  water- 
works and  pipes  in  connection  with  said  res- 
iervoir,  and  for  the  distribution  of  said  waters. 
Said  waters  to  be  taken,  held,  and  owned  by 
791'.— 5d 


tbe  party  of  the  second  part  In  trast  tor  tbe 
several  owners  of  said  lots  of  land,  the  par- 
ties of  the  first  part,  and  for  distrlbntion 
among  them  In  proportion  to  their  several 
Interests  in  said  waters.  To  distribute  said 
waters  to  the  several  owners  of  said  lands 
and  their  grantees." 

Thereupon  the  plaintiff  Issued  shares  of 
stock  to  the  several  purchasers  in  proportion 
to  the  amount  of  water  owned  by  each  ap- 
purtenant to  his  land,  who  have  ever  since 
Owned  and  claimed  the  said  stock,  and  rec- 
ognised the  title  of  plaintiff  to  tbe  water  and 
rights  conveyed  to  it  by  said  deed.  Tbe 
plaintiff  thereupon  went  into  XKissessIon,  and 
continuously  thereafter,  until  interrupted  by 
defendants,  for  a  p«lod  of  more  than  five 
years,  continued  In  the  peaceable  possession 
of  said  waters  and  property,  claiming  tbe 
same  adversely  to  all  the  world,  and  distrib- 
uting the  same  to  its  said  stockholders  as 
per  their  agreements  and  rights.  At  the  time 
of  tbe  conveyance  to  plaintiff,  Mrs.  Stoneman 
still  owned  23  acres  of  orchard  land  of  tbe 
first  tract  and  had  shares  of  stock  Issued  to 
her  on  tbe  basis  of  2%  inches  of  water. 
.  The  plaintiff  was  really  created  and  came 
into  being,  for  the  purposes  and  as  part  of 
the  scheme  of.  Mrs.  Stoneman,  in  ccmnectlon 
with  tbe  sale  of  the  lots  to  tbe  several  pur- 
chasers. It  was  the  agent  or  instrument  to 
whom  the  reservoir  site  was  conveyed,  and 
through  whom  all  the  parties,  including  Mrs. 
Stoneman,  were  to  receive  the  water  after 
Mrs.  Stoneman  had  delivered  it  to  tbe  reser- 
voir. On  May  18,  1897,  Mrs.  Stoneman  con- 
veyed the  second  tract,  or  water-bearing 
lands,  and  the  25  acres  of  the  first  tract,  or 
orchard  lands,  to  defendant  Purcell.  In  May, 
1S&8,  defendant  Purcell  conveyed  tbe  second 
tract  to  Adele  Stoneman,  both  deeds  being 
made  without  consideration.  The  25  acres 
of  the  first  tract,  so  conveyed  by  Mrs.  Stone- 
man to  Purcell,  has  received  its  share  of 
water  and  has  been  Irrigated  by  plaintiff  un- 
der the  general  plan  and  system. 

Prior  to  the  execution  of  the  deed  to  plain- 
tiff Mrs.  Stoneman  had  constructed  a  pipe 
line  from  the  second  tract  down  to  the  res- 
ervoir, and  caused  said  IGV^  inches  of  water 
to  be  delivered  to  plaintiff  in  its  said  reser- 
voir, as  she  had  covenanted  to  do.  All  this 
had  been  done,  and  the  several  conveyances 
made  to  the  purchasers  of  the  lots  In  the  first 
tract,  before  the  conveyances  were  made  to 
defendants,  and  they  took  with  full  knowl- 
edge of  the  rights  of  all  parties  to  said 
waters.  Upon  the  execution  of  the  convey- 
Unce  to  defendants,  they  entered  into  posses- 
sion of  tlie  second  tract  of  land,  and  of  the 
pipe  line  leading  therefrom,  and  diverted 
from  the  pipe  line  into  which  the  waters  had 
been  delivered  to  plaintiff  about  two  inches  of 
the  10  Vi  Inches  of  water,  and  ever  since  have 
diverted,  and  claim  tbe  right  to  take  and 
divert  for  their  own  use,  about  two  inches  of 
said  waters,  which  under  the  deeds  and  con- 
tract sbould  flow   into  said  pipe  and  Into 
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plaintiff's  reservoir.  Although  requested,  de- 
fendants refused  and  continue  to  refuse  to 
turn  the  said  two  Inches  of  water  Into  the 
pipe  line,  or  to  permit  plaintiff  to  do  so,  and 
they  will,  unless  restrained,  continue  to  divert 
said  water  from  said  pipe  line  and  from  said 
reservoir  to  the  great  Injury  of  plaintiff. 
The  court  below  held  that  plaintiff  was  not 
the  real  party  in  Interest,  and  tliat  it  had 
no  beneficial  interest  la  the  subject-matter  of 
the  action. 

Defendants'  counsel  argues,  In  support  of 
the  ruling,  that  the  plaintiff  by  the  convey- 
ance to  It  did  not  acquire  "any  Interest  In 
said  waters  sufScient  to  enable  It  to  bring 
an  action  for  their  diversion  or  any  interfer- 
ence therewith."  We  may  assume,  for  the 
purposes  of  this  discussion,  that  the  defend- 
ants, taking  without  consideration,  and  with 
full  knowledge  of  the  rights  of  all  parties, 
are  in  no  better  position  than  Mrs.  Stoneman 
would  be  If  she  had  not  made  the  conveyance 
to  defendants  and  had  diverted  the  water  as 
these  defendants  have  done.  After  receiving 
the  money  of  the  parties  to  whom  she  con- 
veyed lots,  in  consideration  of  her  agree- 
ment to  deliver  16%  inches  of  water  to 
plaintiff  for  them,  and  after  Inducing  them 
to  Incorporate  and  expend  their  money  in 
building  a  reservoir  and  a  system  of  pipes 
for  the  distribution  of  the  water,  and  after 
conveying  the  water  to  plaintiff,  she  will  not 
be  allowed  to  divert  the  water,  and  say  that 
the  plaintiff  has  not  sufficient  legal  title  to 
maintain  the  action.  She  joined  in  the  con- 
veyance of  the  legal  title  to  plaintiff.  She 
will  not  now  be  allowed  to  say  that  plain- 
tiff has  no  interest  in  receiving  what  was 
legally  conveyed  to  it  Plaintiff  is,  as  all  cor- 
porations are,  the  artificial  person,  represent- 
ing the  shareholders.  It  acts  for  the  share- 
holders, and  its  property  is  the  property  of 
those  who  hold  the  certificates  of  stock.  It 
cannot  live  in  houses,  wear  clothes,  ride  In 
carriages,  or  eat  the  fruit  produced  on  the 
lands;  but  it  can,  under  our  laws,  sue  and 
be  sued  and  protect  the  property  rightfully 
conveyed  to  it  The  purchasers  of  the  lots 
from  Mrs.  Stoneman  agreed  among  them- 
selves and  with  her  to  create  plaintiff.  They 
did  this  so  as  to  have  a  common  reservoir 
and  a  common  system  of  pipes,  instead  of 
having  many  reservoirs  and  many  pipe  lines. 
Mrs.  Stoneman  joined  in  the  conveyance, 
and  conveyed  the  reservoir  site  as  an  induce- 
ment to  the  parties  to  purchase  her  laud.  It 
is  true  that  the  water  made  appurtenant  to 
each  lot  or  parcel  of  land  is  still  appurtenant 
to  such  lot  or  parcel,  and  that  the  owner  of 
the  lot  or  parcel  would  be  the  one  Injured 
by  a  diversion  of  the  water  or  any  part  of 
the  water  to  which  such  lot  is  entitled.  But 
for  this  reason  it  will  not  be  held  that  each 
separate  owner  of  the  18  lots  must  bring  a 
separate  action.  It  might,  in  such  case,  be 
very  difficult  to  show  just  how  much  water 
was  diverted  from,  and  how  much  injury  was 
done  to,  each  owner  of  the  lot    It  la  not 


difficult  to  hold  that  pbOntlff  ia  entitled  to 
the  two  Inches  of  water  that  defendants' 
grantor  conveyed  to  it  If  we  should  bold 
that  Mrs.  Stoneman  or  her  successors  must 
deliver  the  amount  of  water  she  agreed  to 
deliver  to  the  artificial  person  to  whom 
she  agreed  to  deliver  it,  the  parties  entitled 
to  it  can  determine  their  several  rights,  with- 
out allowing  defendants  to  cause  vexation 
and  delay  because  the  plaintiff  does  not 
claim  the  water  for  Itself.  It  is  the  duty  of 
a  party  making  a  lawful  contract  to  live 
up  to  it  It  la  not  the  business  of  snch  party 
to  raise  the  question  as  to  the  person  or  per- 
sons to  be  benefited  by  the  result  of  the  con- 
tract being  performed.  If  the  plaintiffs  were 
an  independent  artificial  person,  having  no 
relation  with  the  parties  by  and  through 
whom  it  was  created,  and  held  no  property 
belonging  to  any  of  the  parties  to  the  trans- 
action leading  up  to  its  incorporation,  the 
question  would  be  quite  different  Bat  It 
was  created  for  the  very  purpose  of  carrying 
out  the  agreements  of  the  parties.  In  such 
case  a  court  of  equity  will  reach  out  beyond 
the  form  and  shadow,  and  grasp  the  sub- 
stance. It  will  endeavor  to  aid  the  partiefl 
in  carrying  out  their  contract  and  in  enfor- 
cing their  respective  rights  under  them,  rath- 
er than  to  lend  its  assistance  to  defeat  such 
contracts  by  imaginary  obstacles.  In  this 
case  a  judgment  In  favor  of  plaintiff  would 
protect  the  defendants  from  further  snitB  by 
the  owners  of  the  lots  as  to  the  same  matter. 
This  Is  all  that  defendants  are  entitled  to, 
or  that  they  have  a  right  to  expect  The 
statute  provides  that  an  action  shall  be  pros- 
ecuted in  the  name  of  the  real  party  in  in- 
terest Code  Civ.  Proc.  S  367.  It  also  pro- 
vides that  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of 
another,  may  sue  without  Joining  with  him 
the  persons  for  whose  benefit  the  action  is 
prosecuted.  Code  Civ.  Proc  S  369.  The 
contract  in  this  case  was  made  by  Mrs. 
Stoneman  with  plaintiff,  for  the  benefit  of 
the  parties  to  whom  Mrs.  Stoneman  conrey- 
ed  the  several  lots.  It  i^ovided  that  plain- 
tiff should  "distribute  said  water  to  the  sev- 
eral owners  of  said  lands  and  their  gran- 
tees." 

In  speaking  of  the  meaning  and  object  of 
the  Code  in  requiring  that  an  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in 
interest  this  court  said,  in  Glselman  v.  Starr, 
106  Cal.  657,  40  Pac.  10:  "It  Is  to  save  the 
defendant  against  whom  a  judgment  may 
be  obtained  from  further  harassment  or  vex- 
ation at  the  hands  of  other  claimants  to  the 
same  demand.  It  Is  to  prevent  a  claimant 
from  making  a  simulated  transfer,  and  thus 
defeating  any  just  counterclaim  or  set-off 
which  defendant  would  have  to  the  demand 
if  pressed  by  the  real  owner.  But  where 
the  plaintiff  shows  such  a  title  as  that  a 
judgment  upon  it,  satisfied  by  defendant  will 
protect  him  from  future  annoyance  or  loss. 
and  where,  as  against  the  party  suing,  de- 
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f endant  can  urge  any  defense  h«  could  make 
against  tbe  real  owner,  tben  there  Is  an  end 
of  tbe  defendant's  concern,  and  with  It  of  his 
Tight  to  object;  for,  so  far  as  he  is  interest- 
ed, the  action  is  being  prosecuted  in  the 
name  of  the  real  party  in  interest."  It  is 
e^ddent  that  by  the  aboTO  test  the  Judgment 
in  this  case  will  protect  defendants,  or  bar 
them,  as  the  case  may  be.  The  several  parties 
to  whom  the  water  wasconveyed  Joined  in  the 
agreements^  and  required  that  the  water  be 
deliyered  to  tbe  plaintiff  in  the  reservoir, 
"to  be  taken,  held  and  owned"  by  the  plain- 
tiff for  the  several  owners  of  tbe  lots.  Nor 
was  tbe  conveyance  to  plaintlfT  void  as  an 
express  trust  in  real  estate.  The  conveyance 
states  that  the  waters  are  to  be  held  and 
owned  in  trust  for  the  several  owners  of  the 
lots,  but  this  would  be  true  if  it  bad  not 
been  so  stated  in  tbe  deed.  Tbe  corporation, 
as  matter  of  law,  would  bold  the  water  and 
all  other  property  in  trust  for  its  stockhold- 
ers. The  stock,  which  carries  tbe  right  to 
the  use  of  the  water.  Is  transferable,  and  the 
land  Is  alienable.  The  property  is  not  tied 
up  and  withheld  from  the  channels  of  trade, 
and  hence  the  kind  of  conveyance  here  is 
not  among  the  evils  prohibited  by  the  provi- 
sion of  the  Code  upon  express  trusts  as  to 
real  estate.  The  water,  when  delivered  in- 
to the  plaintiff's  reservoir  from  the  lands  of 
the  grantor,  may  be  regarded  as  personal 
property.  We  know  of  no  law  prohibiting 
tbe  plaintiff  from  holding  the  title  to  such 
property  in  trust  for  the  purposes  of  distri- 
bution. In  fact,  tbe  statement  that  the  prop- 
erty is  held  in  trust  is  in  substance  but  a 
statement  as  to  tbe  relations  between  tbe 
plaintiff  and  its  stockholders. 

It  is  not  necessary,  in  tliis  case,  to  decide 
the  question  as  to  whether  or  not  tbe  cov- 
enants run  with  the  land  and  are  binding 
upon  tbe  present  owners.  Mrs.  Stoneman, 
while  she  owned  the  water-bearing  lands, 
conveyed  tbe  1CV&  inches  of  water  as  an  in- 
cumbrance or  (diarge  upon  tbe  land.  She 
expressly  covenanted  that  the  water  should 
flow  perpetually,  and  that  the  covenant  in 
each  case  should  "bind  her  heirs,  successors 
in  interest,  and  assigns  of  said  water-bearing 
lands."  The  extent  of  a  servitude  is  deter- 
mined by  the  terms  of  a  grant  or  the  nature 
of  the  enjoyment  by  which  it  is  acquired. 
ClT.  Code,  i  S08.  The  owner  of  an  estate  in 
a  dominant  tenement,  or  the  occupant  of 
such  tenement,  may  maintain  an  action  for 
the  enforcement  of  an  easement  attached 
thereto.  Civ.  Code,  {  809.  If  tbe  covenant 
had  been  to  furnish  the  water  to  a  third  par- 
ty, or  to  do  something  independent  of  the 
grantor  and  grantee,  and  not  connected  with 
the  thing  transferred,  then  it  would  be  dif- 
ferent; but,  in  this  case,  to  say  that  the 
covenant  was  for  tbe  benefit  of  the  reservoir, 
or  for  tbe  benefit  of  a  third  party,  would  be 
to  ignore  tbe  plain,  common-sense,  practical 
view  of  the  covenant  and  contract  made  by 
tbe  parties. 


We  advise  that  the  Judgment  be  reversed, 
with  directions  to  the  court  below  to  over- 
rule tbe  demurrer. 

We  concur:    HARRISON,  C;  GRAY,  C. 

For  tbe  reasons  given  in  tbe  foregoing 
opinion  tbe  Judgment  Is  reversed,  with  di- 
rections to  the  court  below  to  overrule  the 
demurrer:  McFARI.AND,  J.;  LORIGAN,  J.; 
HBNSHAW,  J. 


148  Cal.  22$ 
NOBLE  V.  GARDEN  et  al.    (Sac.  1,304.)» 
(Supreme  (3ourt  of  California.    Feb.  7,  1905.) 

OITTS    CAUSA    MOKTIS—STATTrrB— WILLS. 

1.  Where  assi^nmeats  of  certificates  of  stock 
in  a  building  and  loan  association  were  filled  out 
by  direction  of  the  owner  with  the  intention  to 
make  a  gift  thereof  to  the  assignees,  and  tbe 
secretary  of  tbe  association  was  given  posses- 
sion of  the  certificates  by  the  owner,  and  told 
to  hold  them  until  the  owner's  impending  death, 
and  then  deliver  them  to  the  assignees,  the 
transaction  was  not  a  gift  causa  mortis,  under 
Civ.  Code,  art.  8,  {  1146  et  seq.,  providing  that 
a  verbal  gift  is  not  valid  unless  there  is  an  ac- 
tual or  symbolical  delivery  of  the  thing  to  tbe 
donee,  if  capable  of  delivery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gifts,  U  122-132,  134.] 

2.  The  transaction  was  not  a  testamentary 
disiKisition  of  tbe  property  under  the  Code  de- 
fining the  several  kinds  of  wills  that  may  be 
made. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Joaquin 
County;  Frank  K.  Smith,  Judge. 

Action  by  Arthur  M.  Noble,  as  adminis- 
trator of  the  estate  of  Deborah  H.  Lee,  de- 
ceased, against  Clara  D.  L.  Garden  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Reversed. 

Plummer  &  Dunlap  (Woods  &  Levlnsky 
and  Sheldon  G.  Kellogg,  of  counsel),  for  ap- 
pellant Nlcol  &  Orr  and  Budd  &  Thompson, 
for  respondents. 

COOPER,  C.  This  action  was  brought  to 
obtain  a  decree  that  29  shares  of  the  capital 
stock  of  the  San  Joaquin  Valley  Building  & 
Loan  Association  is  the  property  of  tbe  es- 
tate of  Deborah  H.  Lee,  deceased.  Findings 
were  filed,  upon  which  Judgment  was  enter- 
ed for  defendants.  This  appeal  is  from  the 
Judgment  on  the  Judgment  roll  and  a  bill  of 
exceptions. 

The  question  Is  as  to  whether  or  not  tbe 
title  to  the  property  in  controversy  passed  by 
a  gift  causa  mortis  during  the  last  illness  of 
deceased.  The  facts  are  substantially  as  fol- 
lows: In  October,  1892,  deceased  was  ill, 
suffering  from  a  paralytic  stroke,  and  under 
the  care  of  a  nurse  and  physician.  She  sent 
for  Arthur  M.  Noble,  told  him  that  she  had 
about  $15,000  in  money,  and  wanted  his  ad- 
vice as  to  what  was  best  "for  her  to  do  so 
as  to  produce  her  some  income,  and  still  have 

•SabeartDS  denied  March  i,  1M(. 
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control  Of  It  while  she  lived."  Noble  ad- 
viaed  her  to  take  stock  In  the  San  Joaquin 
Valley  Building  &  Loan  Association,  a  cor- 
poration, of  which  he  was  secretary;  that 
the  stock  would  pay  dividends,  and  that  she 
could  draw  the  principal,  or  any  part  of  It, 
at  any  time  she  pleased.  She  said  to  Noble, 
"Suppose  I  am  sick  a  long  time,  and  want 
to  use  more  money,  how  can  I  get  the  mon- 
ey?" Noble  explained  to  her  that  the  money 
would  be  represented  by  the  different  cer- 
tificates in  different  denominations,  and  that 
she  could  surrender  any  certificate  at  any 
time  and  get  the  money.  She  replied:  "I 
want  to  be  sure  that  this  does  not  go  out  ot 
my  control.  I  have  bills  to  pay  and  expenses 
to  meet,  and  I  want  money  available  for  that 
purpose."  Noble  told  her  that  It  would  be 
under  the  conditions  desired  by  her;  that  the 
by-laws  of  the  association  provide  that  the 
money  represented  by  the  certificates  can  be 
withdrawn  at  any  time,  but  that  she  would 
lose  the  interest  since  the  last  dividend  was 
paid.  In  case  she  desired  the  money  before  a 
dividend  became  due.  Deceased  told  Noble 
to  Issue  the  certificates  in  her  name,  and 
they  were  so  Issued;  19  in  all.  She  also 
gave  Noble  a  list  of  persons  to  whom  she 
wanted  the  certificates  assigned.  Noble  pre- 
pared the  certificates  and  assignments  as  re- 
quested, and  delivered  them  to  deceased,  who 
kept  them  a  few  days,  and  again  sent  for 
Noble,  and  gave  him  the  certificates,  with 
the  remark:  "I  want  you  to  take  these  cer- 
tificates, and  keep  them  in  your  safe,  and 
when  anything  happens  to  me,  if  I  should 
pass  away,  whatever  is  left  from  these  cer- 
tificates, deliver  them  to  the  people  to  whom 
they  have  been  assigned."  Among  the  cer- 
tificates were  Nos.  467,  468,  and  481,  being 
those  In  controversy;  481  being  for  25  shares 
of  the  capital  stock,  and  467  and  408  for  10 
shares  each.  On  the  back  of  certificate  481 
was  the  following  writing:  "For  valuable 
consideration  I  do  hereby  transfer  and  set 
over  unto  Clara  D.  L.  Garden  25  shares  of 
the  stock  of  the  San  Joaquin  Yalley  Building 
and  Loan  Association  standing  In  my  name 
as  per  the  books  of  the  corporation.  Cer- 
tificate No.  481,  Issued  October  17,  1902. 
Witness  my  hand  this  17th  day  of  October, 
1902" — the  same  being  duly  signed  by  de- 
ceased, and  witnessed.  The  certificate  also 
contained  the  clause:  "No  transfer  shall  be 
valid  unless  the  passbook  of  the  shareholder 
transferring  Is  also  surrendered,  and  the  as- 
sociation is  not  bound  except  for  the  value  of 
the  shares  as  shown  by  the  passbook,  of 
even  number  with  the  certificate."  Xhe  as- 
signments of  Nos.  467  and  468  were  in  the 
same  form,  except  one  of  these  was  assigned 
to  Helen  L.  Garden  and  the  other  to  David 
L.  Garden.  The  passbook  was  delivered  to 
Noble,  and  thereafter  remained  in  his  pos- 
session. In  the  early  part  of  February,  1903, 
Noble  took  all  the  certificates,  and,  went  to 
see  deceased,  who  was  still  bedridden,  and 
rapidly  failing.    He  then,  at  her  request,  paid 


her  the  accrued  dividends  on  the  entire  stock, 
$159,  and  she  surrendered  and  had  canceled 
two  of  the  certificates,  one  for  f  100  and  the 
other  for  $1,000,  and  received  the  money 
therefor.  She  handed  the  remaining  certifi- 
cates back  to  Noble,  and  asked  him  to  keep 
them  safely  for  her  and  in  case  of  her  death 
to  deliver  them  to  the  persons  to  whom  they 
were  respectively  assigned.  On  March  12, 
1903,  deceased  died,  without  having  revoked 
said  assignments,  or  any  of  them.  The  cer- 
tificates were  th«i  In  the  safe  in  the  posses- 
sion of  Noble,  who  afterwards  delivered  them 
to  the  parties  named  In  the  respective  as- 
signments. 

Gifts  donatio  mortis  causa  had  their  ori- 
gin in  the  civil  law,  and  were  adopted  with 
slight  modifications  into  the  common  law. 
Ward  V.  Turner,  2  Yes.  Sr.  431.  Jostinian 
defines  a  donatio  mortis  causa  as  "that  which 
is  made  to  meet  the  case  of  death,  as  where 
anything  Is  given  upon  condition  that,  if  any 
fatal  accident  befalls  the  donor,  the  person  to 
whom  It  is  given  shall  have  it  as  his  own; 
but,  if  the  donor  should  survive,  or  if  be 
should  repent  of  having  made  the  gift,  or  If 
the  person  to  whom  it  has  been  given  should 
die  before  the  donor,  then  the  donor  shall  re- 
ceive back  the  thing  given."  It  was  much 
doubted  by  the  early  jurists  whether  such 
disposition  of  property  should  be  considered 
as  a  gift  or  as  a  legacy.  In  some  respects 
it  is  similar  to  a  legacy.  A  legacy  is  always 
given  In  view  of  the  possible  death  of  the 
donor,  and  so  must  a  gift  causa  mortis  be 
given ;  but  in  the  former  case  the  donor  need 
not  be  sick  and  in  present  peril  of  death, 
while  in  case  of  the  latter  It  must  be  given 
in  anticipation  of  a  speedy  death  from  a  pres- 
ent sickness  or  impending  peril.  In  either 
case  the  absolute  title  to  the  property  does 
not  become  vested  in  the  donee,  and  in  either 
case  the  gift  or  legacy  may  be  revoked  at 
any  time  before  the  death  of  the  donor. 
Thornton  on  Gifts,  g  20,  and  cases  cited.  It 
is  there  said:  "But  in  a  gift  causa  mortis  a 
written  Instrument  is  not  necessary.  It  may 
be,  and  usually  is,  made  by  parol ;  and  the 
possession  of  the  thing  given  must  be  ab- 
solutely delivered  to  the  donee  before  the 
death  of  the  donor  and  the  donee.  •  •  • 
The  most  characteristic  mark  of  distinction 
between  a  legacy  and  such  a  gift  is  the 
change  of  possession.  From  the  nature  of  the 
donatio,  it  is  apparent  that  the  infallible  test 
which  must  distinguish  it  from  a  testament- 
ary gift  is  delivery,  a  (Aange  of  dominion 
in  prffisenti.  Without  this  there  Is  really 
nothing  to  distinguish  it  from  an  ordinary 
testamentary  bequest."  In  the  early  case  of 
Ward  V.  Turner,  snpra,  it  was  held  that 
an  actual  delivery  Is  indispensable  to  vest  the 
property,  if  the  subject-matter  is  capable  of 
delivery.  The  Lord  Chancellor  traces  the 
rule  In  its  early  stages,  and  concludes: 
"Therefore,  from  the  authority  of  Swinburne 
and  all  these  cases  the  consequence  Is  that  by 
the  civil  law,  as  received  and  allowed  in  Kng- 
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land,  tradition  or  delivery  Is  necessary  to 
make  a  good  donation  mortis  causa."  In 
Kcnlston  v.  Scera,  54  N.  H.  86,  the  court 
said:  "The  essential  requisites  of  a  ralld  gift 
causa  mortis  are  well  known  and  perfectly 
understood.  Tliey  have  In  no  respect  changed 
since  they  were  established  and  declared  by 
the  civil  law,  except  hi  this  particular:  that 
under  the  civil  law  delivery  of  the  property 
was  not  absolutely  essential  to  the  validity 
of  the  gift— an  element  which.  In  our  law, 
cannot  be  dispensed  with.  Sanders'  Justin- 
Ian,  228,  229;  1  Williams  on  Executors  and 
Administrators,  pt  2,  B  2,  a  2,  S  4,  P-  544; 
1  Story's  Equity  Jur.  $  e07a ;  Smith  v.  Klt- 
trldge,  21  Vt  244."  In  Basket  v.  Hassell,  107 
U.  S.  602,  2  Sup.  Ct  415,  2T  L.  Ed.  500,  the 
question  is  elaborately  discussed,  and  the 
authorities  collected.  The  Supreme  Court 
of  the  United  States  there  said:  "If  the  gift 
does  not  take  effect  as  an  executed  and  com- 
plete transfer  to  the  donee  of  possession  and 
title,  either  legal  or  equitable,  during  the  life 
of  the  donor,  It  Is  a  testamentary  disposition, 
good  only  If  made  and  proved  as  a  will. 
•  *  •  But  there  must  be  delivery  of  posses- 
sion. The  contract  must  have  been  executed. 
The  thing  given  must  be  put  into  the  bands 
of  the  donee,  or  placed  within  his  power  by 
delivery  of  the  means  of  obtaining  It  •  •  • 
Without  delivery  the  transaction  is  not  valid 
as  an  executed  gift ;  and  without  considera- 
tion It  is  not  valid  as  a  contract  to  be  exe- 
cuted. The  decision  in  Wight  v.  Wight  was 
founded  on  a  supposed  distinction  between  a 
gift  inter  vivos  and  a  donatio  mortis  causa. 
But  there  appears  to  be  no  such  distinction. 
A  delivery  of  possession  Is  Indispensable  in 
either  case.  •  •  *  A  delivery  which  does 
not  confer  upon  the  donee  the  present  right 
to  reduce  the  fund  into  possession,  by  en- 
forcing the  obligation  according  to  its  terms, 
will  not  BufBce.  A  delivery  In  terms  which 
confers  upon  the  donee  power  to  control  the 
fund  only  after  the  death  of  the  donor,  when 
by  the  Instrument  Itself  it  is  presently  pay- 
able, is  testamentary  in  character,  and  not 
good  as  a  gift."  This  court  has  laid  down 
the  same  rule  In  the  late  case  of  Pullen  t. 
Placer  County  Bank,  138  Cal.  170,  71  Pac. 
88,  94  Am.  St.  Rep.  19,  where  it  is  said:  "A 
gift  vests  the  donee  with  the  absolute  prop- 
erty In  the  thing  given,  and  it  is  no  longer 
subject  to  the  control  of  the  donor.  If,  on 
the  other  band,  the  thing  given  remains  un- 
der the  control  of  the  donor,  or  (except  In 
case  of  a  gift  causa  mortis)  is  subject  to  his 
revocation,  his  gift  is  not  complete.  There  is 
no  difference,  however,  in  this  particular  be- 
tween a  gift  inter  vivos  and  a  gift  causa 
mortis.  In  either  case  it  is  not  complete  un- 
less there  is  an  actual  or  symbolic  delivery 
to  the  donee  of  the  thing  to  be  given."  Our 
Code,  in  article  8  (Civ.  Code,  S  1146  et  seq.), 
provides  certain  rules  as  to  gifts  inter  vivos 
«nd  causa  mortis,  and  tliat  "a  verbal  gift 
to  not  valid  unless  the  means  of  obtaining 
possession  and  control  of  the  thing  given,  nor^ 
CaI.Rep.  78-81  P.— 33 


If  It  is  capable  of  delivery,  onless  there  Is  an 
actual  or  symbolical  delivery  of  the  thing  to 
the  donee."  See,  furtlier,  Anderson's  Die.  of 
the  Law,  tit.  "Donatio  Mortis  Causa" ;  Thorn- 
ton on  Gifts,  {  21  et  seq.;  Harris  v.  Clark, 
3  N.  X.  93,  51  Am.  Dec.  352;  Bedell  v.  Carll. 

i  33  N.  T.  585;  Ruiz  v.  Dow,  113  Cal.  497,  45 
Pac.  867 ;  Calkins  v.  Equitable  B.  &  L.  Ass'n, 
126  (3aL  534,  59  Pac  30. 

We  do  not  think  there  was  any  delivery 
of  the  certificates  of  shares  of  stock  made  in 
the  Lifetime  of  the  deceased.  She  retained 
control  and  dominion  of  them,  and  expressly 
stated  to  Noble  that  she  wanted  to  be  sure 
that  the  property  did  not  go  out  of  her  con- 
trol. He  told  her  it  should  not  As  her  agent 
he  kept  the  certificates,  and  brought  them  to 
her  when  she  had  two  of  them  canceled,  and 
received  $1,100  for  them.  She  expressed  to 
Noble  her  intention  when  she  said:  "If 
I  should  pass  away,  whatever  Is  left  from 
these  certificates  deliver  them  to  the  people  to 
whom  they  have  been  assigned."  The  title 
certainly  did  not  vest  in  the  parties  to  whom 

i  the  assignments  were  made,  because  it  was 

I  expressly  stated  that  It  should  remain  In 
deceased.  If  the  title  remained  In  deceased, 
the  transaction  shows  only  an  intention  to 
make  a  gift  By  the  terms,  understanding, 
and  Intention  of  deceased,  the  gift  was  not 
to  take  effect  until  her  death.  In  such  case 
the  disposal  is  testamentary,  and  not  a  gift 
Hart  V.  Ketchum,  121  Cal.  429,  53  Pac.  931. 

i  However  much  we  may  desire  to  carry  out 
the  intentions  of  deceased,  we  cannot  do  so 
in  this  case,  because  the  effect  would  be  to 
hold  valid  an  oral  testamentary  disposition  of 
her  property.  The  Code  has  provided  the 
kinds  of  wills  that  may  be  made  and  the 
essential  requisite  of  each  kind.  The  oral 
directions  to  Noble  by  deceased  did  not  con- 
stitute any  one  of  the  kinds  of  wills  author- 
ized by  the  Codes. 

It  follows  that  the  Judgment  should  be  re- 
versed. 

We  concur:    GRAY,  C;  HARRISON,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed:  ANGEL- 
liOTTI,  J. ;  SHAW,  J. ;  VAN  DYKE,  J. 


I«  Cal.  33r 
GAY  V.  GAY.    (L.  A.  1,596.) 
(Supreme  Court  of  California.    Feb.  7,  190S.) 

DIVORCE  —  ALIMONY  PENDING  APPEAL  —  OOOD 
FAITH  AND  MESrr  OF  APPEAL— DETEBMINA- 
TION  —  MOTIONS  —  BE8  JUDICATA— ALLOW- 
ANCE TO  WIFE  FOB  EXPENSES  ALREADY  IN- 
CUBBED. 

1.  The  court  has  power  to  require  a  husband 
to  pay  alimony  to  the  wife  pending  her  appeal 
from  a  judgment  granting  him  a  divorce. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  §f  625,  641.] 

2.  The  granting  of  alimony  pending  a  wife's 
appeal  from  a  judgment  granting  the  husband  a 
divorce  Is  within  the  discretion  of  the  trial  courtt 
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and  Its  action  -will  not  be  interfered  with  un- 
less clearly  abused. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  S  770.] 

3.  The  question  whether  a  wife's  appeal  from 
a  judgment  granting  the  husband  a  divorce  is 
meritorious,  so  as  to  justify  the  allowance  of 
alimony  pending  the  appeal,  is  to  be  determined 
from  the  entire  showing  made  on  the  hearing, 
RO  that  the  court  may  consider  the  wife's  affida- 
vit and  the  bill  of  exceptions  served  on  the  mo- 
cion  for  a  new  trial. 

4.  Where,  on  motion  by  a  wife  for  alimony 
r)ending  her  appeal  from  a  judgment  granting  a 
divorce  to  her  husband,  she  filed  an  affidavit 
afating  that  the  appeal  was  taken  in  good  faith 
und  on  the  advice  of  counsel  that  she  had  good 
grounds  for  appeal,  and  also  filed  notice  of  in- 
tention to  move  for  a  new  trial,  and  served  a 
hill  of  exceptions  for  use  on  this  motion,  there 
was  a  sufficient  showing  that  the  appeal  was  in 
good  faith  and  meritorious  to  justify  the  trial 
court  in  granting  the  wife  alimony  pending  the 
appeal. 

5.  On  appeal  from  an  order  ^nting  a  wife 
alimony  pending  appeal  from  a  judgment  grant- 
ing her  husband  a  divorce,  the  Supreme  Court 


ng  J 
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wUl,  in  determining  whether  the  appeal  was 
taken  in  good  faith,  take  judicial  notice  of  man- 
damns  proceedings  before  it  by  appellant  to  com- 
pel the  trial  judge  to  settle  a  biU  of  exceptions. 

6.  Where,  after  a  judgment  of  divorce  in 
favor  of  the  husband,  the  wife's  motion  for 
alimony  pending  an  appeal  which  she  alleged 
she  intended  to  take  was  denied,  this  order  was 
not  res  judicata  preventing  the  granting  of  the 
motion  on  its  renewal  after  an  appeal  had  been 
perfected. 

7.  In  an  action  for  divorce  an  allowance  may 
be  granted  the  wife  for  the  payment  of  ex- 
penses already  incurred  by  her,  if  such  an  allow- 
ance is  necessary  to  enable  her  to  further  prose- 
cute or  defend  her  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  {  616.] 

8.  On  suit  by  a  wife  for  divorce  she  was 
granted  $250  per  month  as  alimony  pendente 
lite,  and  on  judgment  granting  the  husband  a 
divorce  on  his  cross-complaint  this  order  was 
revoked.  On  application  by  the  wife  for  ali- 
mony pending  appeal,  the  court  granted  her 
$100  per  month,  the  order  also  reciting  that,  as 
she  had  received  no  alimony  for  three  months, 
the  payments  should  date  from  three  months  be- 
fore the  order  and  the  husband  immediately  pay 
her  $30O.  Held,  that  it  was  a  reasonable  infer- 
ence from  the  order  that  the  allowance  of  $300 
was  made  in  order  to  enable  the  wife  to  further 
carry  on  her  case. 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  E.  S.  Torrance,  Judge. 

Action  by  Lucile  D.  Gay  against  Jobn  H. 
Gay,  in  which  defendant  was  granted  a  di- 
vorce on  his  cross-complaint.  From  an  order 
granting  plaintiff  alimony  pending  ber  appeal 
from  the  Judgment,  defendant  appeals.  Af- 
firmed. 

L.  L.  Boone  and  Oscar  A.  Trlppet,  for  ap- 
pellant Valentine  &  Newby  and  Victor  E. 
Sbaw,  for  respondent. 

LOHIGAN,  J.  This  is  an  appeal  from  an 
order,  made  after  judgment  rendered  in  favor 
of  defendant,  requiring  him  to  pay  plaintiff 
certain  amounts  of  money  for  her  mainte- 
nance pending  ber  appeal  in  the  action  to 
this  court  The  action  was  commenced  by 
plaintiff  to  obtain  a  divorce  on  the  ground 
ot   extreme   cruelty.     Defendant   answered 


denying  the  allegationB  of  the  complaint  and 
filed  a  cross-complaint  asking  that  he  be 
granted  a  divorce  from  plaintiff  upon  similar 
grounds.  Pending  the  trial  of  the  canse  the 
court  made  an  order  requiring  defendant  to 
pay  plaintiff  $250  per  month  for  ber  main- 
tenance, and,  the  cause  having  been  subse- 
quently tried.  Judgment  was  entered  denying 
plaintiff's  application  for  a  divorce,  and  an 
interlocutory  Judgment  was  rendered  in  favor 
of  the  defendant  declaring  him  entitled  to  a 
divorce  upon  Ms  cross-complaint  and  in  sacb 
interlocutory  Judgment  among  other  things, 
it  was  decreed  tliat  the  order  theretofore 
made  reqtiirlng  defendant  to  pay  alimony  of 
$230  per  month  to  plaintiff  be  vacated  and 
set  aside.  This  Judgment  was  entered  Octo- 
ber 29,  1903.  On  January  8^  1904,  plainUff 
applied  to  the  lower  court  for  an  order  re- 
quiring defendant  to  pay  for  ber  maintenance 
pending  an  appeal  in  the  action,  wliich  she 
represented  she  intended  to  take,  but  which 
had  not  actually  been  taken.  This  motion 
was  denied,  without  prejudice  to  its  renewal. 
Thereafter  plaintiff  filed  and  served  her  no- 
tice of  appeal  from  the  judgment  together 
with  an  undertaking  on  appeal,  and  on  Janu- 
ary IG,  1901,  renewed  her  application  for  an 
order  for  maintenance  pending  the  appeal. 
Upon  the  hearing,  in  addition  to  other  evi- 
dence presented  upon  the  motion,  was  the 
affidavit  of  plaintiff,  which,  aside  from  show- 
ing her  indigent  circumstances,  stated  (wUcb 
was  not  denied)  that  she  bad  on  the  3d  of 
December,  1903,  filed  a  notice  of  intention  tO' 
move  for  a  new  trial  In  said  action;  that 
within  the  time  allowed  by  law  and  the  ex- 
tension granted  by  the  court  and  on  January 
11,  1904,  she  had  served  her  bill  of  exceptions 
and  filed  afiidavits  to  be  used  on  motion  for 
a  new  trial,  but  that  said  bill  of  exceptions 
had  not  then  been  settled,  and  said  motion 
for  a  new  trial  had  not  been  then  heard; 
that  she  bad  appealed  from  the  Judgment 
and  Interlocutory  decree  in  good  faith,  and 
intended  to  prosecute  the  same  with  dili- 
gence In  this  court;  and  that  she  was  ad- 
vised by  ber  attorneys  that  she  had  good  and 
sufficient  grounds  for  such  appeal.  There- 
after the  court  made  an  order  directing  the 
defendant  to  pay  plaintiff  for  ber  mainte- 
nance, pending  the  appeal,  $100  on  February 
15,  1004,  and  $100  a  month  on  the  15th  of 
each  succeeding  month  until  further  order  of 
the  court  and  then  further  recited  and  pro- 
vided that  "It  appearing  to  the  court  that 
plaintiff  has  received  no  alimony  from  the 
defendant  since  tbe  15th  day  of  October, 
1903,  under  the  order  of  this  conrt  dated 
December  11,  1002,  or  otherwise.  It  is  ordered 
that  said  payments  of  $100  a  month  shall 
date  from  tbe  15th  day  of  November,  W0&, 
and  the  said  defendant  is  ordered  to  pay  to- 
the  said  plaintiff  for  ber  support  and  main- 
tenance the  sum  of  $300  on  or  before  the 
1st  day  of  February,  1904,  being  the  amounts 
due  under  the  terms  of  this  order  for  the 
period  from  November  16^  1803,  to  February,. 
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1904.**  Tbis  order  was  made  Jaimary  29, 
1904,  and  tbis  appeal  Is  taken  from  the  wta(de 
thereof. 

The  right  of  the  court,  pending  an  appeal, 
to  require  the  husband  to  pay  the  wife  such 
an  amount  as  may  be  necessary  for  her  sup- 
port during  that  period.  Is  beyond  question. 
Bohnert  v.  Bohnert,  91  Cal.  4S1,  27  Pac.  732, 
and  cases  cited  therein.  Whether  alimony 
pending  such  appeal  shall  be  granted  is  a 
matter  resting  In  the  sound  discretion  of  the 
court,  and  Its  action  relatlre  to  an  applica- 
tion therefor  will  not  be  disturbed  by  this 
court,  save  when  it  appears  that  such  dis- 
cretion has  been  clearly  abused.  We  find 
nothing  in  the  record  which  would  warrant 
us  in  disturbing  the  order  upon  any  of  the 
grounds  suggested  by  appellant,  the  most 
pertinent  of  which  will  be  referred  to. 

It  is  Insisted  that  the  record  does  not  dis- 
close that  the  appeal  from  the  Judgment  was 
taken  In  good  faith,  or  that  it  has  any  merit 
We  think  It  does.  Counsel  is  mistaken  In  bis 
view  that  this  question  of  good  faith,  or 
merit,  is  to  be  determined  solely  from  an  in- 
spection of  the  judgment  roll.  It  is  to  be 
determined  from  the  showing  made  upon  the 
bearing  in  the  lower  court,  and  upon  which 
the  order  was  based.  The  affidavit  of  re- 
spondent states  that  her  appeal  was  taken  in 
good  faith,  and  upon  the  advice  of  her  at- 
torney that  she  had  good  grounds  for  appeal 
from  the  Judgment  Her  appeal  from  the 
Judgment  Is  not  necessarily  to  be  beard  upon 
the  Judgment  roll  alone.  Her  affidavit  shows 
that  she  had  filed  a  notice  of  intention  to 
move  for  a  new  trial,  and  in  support  of  it 
had  prepared  and  served  a  bill  of  exceptions 
and  filed  affidavits.  Ui>on  the  appeal  from 
the  Judgment  she  will  be  entitled  to  use  the 
bill  of  exceptions  settled  for  use  on  the  mo- 
tion for  a  new  trial,  if  she  so  desires.  Wall 
V.  Mines,  128  Cal.  136,  60  Pac.  682;  Vinson 
V.  Los  Angeles  Pacific  Railroad  Company, 
141  Cal.  153,  74  Pac.  757.  The  lower  court 
bad  a  right  to  take  all  these  matters  Into 
consideration  in  determining  the  question  of 
good  faith  and  merit  The  respondent  was 
not  required  to  demonstrate  that  her  appeal 
will  be  successful;  she  was  only  required  to 
show  to  the  satisfaction  of  the  lower  court 
that  the  appeal  was  taken  in  the  belief,  and 
nix>n  the  advice  of  her  attorneys,  that  she 
bad  good  grounds  to  expect  a  reversal  upon 
all  the  record  which  she  would  be  entitled 
to  present  to  this  court  upon  such  appeal. 
The  fact  that  the  Judge  of  the  lower  court 
before  whom  the  case  was  tried,  and  who 
was  therefore  fully  advised  of  all  the  pro- 
ceedings therein,  awarded  her  alimony,  is 
some  evidence  that  he  believed  there  was 
merit  In  her  appeal,  and  that  it  was  being 
taken  in  good  faith.  If  he  believed  other- 
wise, he  would  have  denied  the  motion.  In 
Bohnert  v.  Bohnert,  supra,  there  was  not  as 
strong  a  showing,  either  as  to  good  faith  or 
a  meritorious  appeal,  as  appears  in  the  case 
at  bar,  and  yet  in  that  case  It  was  held  that 


the  record  disclosed  nothing  to  Justify  tlii« 
court  in  disturbing  the  discretion  in  award- 
ing alimony,  pending  the  appeal,  exercised  by 
the  trial  court  in  that  case,  and,  in  our  Judg- 
ment, there  is  less  warrant  for  doing  so  in 
the  case  at  bar. 

And,  in  passing,  it  may  be  said  that  thir 
court  will  take  Judicial  notice  of  proceedings 
had  before  us  in  this  case  which  show  that 
respondent  has  endeavored,  in  the  apparent 
good  faith  with  which  the  lower  court  found 
she  was  actuated  in  taking  her  appeal,  tc 
have  her  bill  of  exceptions  settled  to  be  used 
for  all  purposes  for  which  it  would  be  avail- 
able to  her,  even  to  the  extent  of  applying 
for  and  obtaining  a  writ  of  mandate  from 
this  court  compelling  the  Judge  of  the  lower 
court  who  tried  the  case,  and  before  whom 
the  matter  of  settling  the  bill  was  pending, 
and  who  had  refused  to  do  so,  to  proceed  to 
settle  it  Gay  v.  Torrance,  143  Cal.  14,  76 
Pa&  717.  And  other  proceedings  in  this 
court  bearing  generally  upon  the  same  sub- 
ject: Gay  V.  Torrance,  143  Cal.  160,  76  Pac. 
078;  Gay  t.  Torrance  (Oal.)  78  Pac.  540. 

It  is  contended,  that  the  court  was  preclud- 
ed from  making  the  order  appealed  from  be- 
cause of  the  order  of  January  8,  1004,  deny- 
ing the  application  for  alimony  previously 
made;  that  the  matter  was  res  adjudlcata. 
The  doctrine  of  res  adjudlcata  has  no  appli- 
cation to  motions  in  a  pending  action,  nor  is 
it  of  moment  that  in  denying  the  former  ap- 
plication the  court  did  so  without  prejudice 
to  a  renewal  of  the  motion  "in  case  a  motion 
for  a  new  trial  is  made  and  denied  by  tbis 
court"  The  court  did  not  thereby  preclude 
itself  from  entertaining  a  motion,  subsequent- 
ly made,  before  the  disposition  of  the  motion 
for  a  new  trial,  if  it  thought  proper  to  do  so. 
A  renewal  of  the  motion,  supported  by  no 
additional  evidence,  might  have  afforded  suf- 
ficient reason  for  the  refusal  of  the  court  to 
again  entertain  It  But  where  a  motion  is 
renewed,  based  upon  new  evidence.  It  is 
within  the  discretion  of  the  court  to  enter- 
tain it  When  the  application,  which  was 
denied  on  January  8,  1904,  was  made,  no  ap- 
peal from  the  judgment  bad  been  perfected 
by  plaintiff.  The  subsequent  motion,  upon 
which  the  order  in  question  Is  based,  was 
made  after  such  appeal  was  perfected,  and 
the  bill  of  exceptions  on  motion  for  a  new 
trial  served  and  the  affidavits  filed.  This  lat- 
ter motion  was  made  under  a  new  state  of 
facts,  which  in  the  judgment  of  the  court 
warranted  It  In  again  entertaining  the  mo- 
tion, and  It  had  the  discretion  to  do  so. 
Johuson  V.  Brown,  115  Cal.  607,  47  Pac.  686. 

It  is  further  Insisted  by  appellant  that 
the  court  erred  in  making  an  allowance  of 
$300  to  respondent;  that  such  an  allowance 
was  in  the  nature  of  a  reimbursement  for 
the  cost  of  her  past  support;  and  that  un- 
der the  provisions  of  section  137  of  the  Civil 
Code,  the  court  was  only  authorized  to  make 
an  allowance  for  future  support  We  are 
cited  to  Loveren  t.  Loveren,  100  Cal.  494,  33 
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Pm.  8T,  u  snpportiiig  this  ylew.  The  ap- 
peal In  that  case,  however,  Involyed  the 
validity  of  an  order  of  the  lower  court  di- 
recting the  defendant,  on  motion  for  that 
purpose,  to  repay  plaintiff  certain  coBts  and 
expenses  of  the  action,  which  she  bad  Incur- 
red and  paid.  The  order  was  reversed  by 
this  court,  but  the  reversal  was  based  upon 
the  fact  that  the  expenses  for  which  she 
sought  reimbursement  had  been  actnally 
paid  with  means  derived  from  her  separate 
estate  or  upon  her  own  credit  But,  in  dis- 
posing of  the  matter,  the  court  further  said: 
"Such  an  allowance  can  only  be  granted  as 
to  expenses  necessary  to  be  Incurred  In  the 
future  prosecution  or  defense  of  the  action, 
and  cannot  be  made  for  the  itayment  of  past 
expenses,  except  where  such  payment  is  nec- 
essary to  be  made  In  order  to  enable  the  wife 
to  further  prosecute  or  defend  her  case." 

If,  then.  It  be  conceded  that,  by  parity  of 
reasoning,  the  rule  laid  down  In  Loveren  r. 
Loveren  with  reference  to  reimbursement 
for  costs  and  expenses  of  the  wife  in  an  ac- 
tion of  divorce  should  apply  to  an  applica- 
tion by  the  wife  for  support  and  mainte- 
nance, still.  In  the  case  cited,  the  rule  that 
payments  for  past  expenses  shall  not  be  al- 
lowed is  not  absolute,  but  is  subject  to  the 
quallflcatlon  that  such  an  order  may  be  made 
whenever  it  appears  that  such  payment  is 
necessary  to  enable  the  wife  to  further  pros- 
ecute or  defend  her  case.  And  the  same 
quallflcatlon  to  the  rule  should  apply  to  ap- 
plications by  the  wife  for  support  If  it 
should  appear  to  the  court  that  It  was  nec- 
essary, in  order  to  insure  the  support  of  the 
wife  uiKin  the  amount  to  be  paid  to  her 
periodically  in  the  future,  that  existing  wants 
or  expenses  incurred  by  her  should  be  pro- 
vided for,  the  court;  within  the  quallflcatlon 
announced  above,  would  have  the  right  to 
do  so. 

And  we  think  it  la  a  fair  and  reasonable 
Inference  to  be  deduced  from  the  terms  of 
the  order  In  question  that  the  court  deemed 
It  necessary  to  make  provision  for  the  pay- 
ment immediately  (within  three  days  after 
the  order)  of  a  lump  sum  of  $300,  in  order 
that  the  respondent  might  be  placed  in  a  sit- 
uation so  that  in  the  future  she  would  be 
enabled  to  live  upon  the  allowance  pro- 
vided to  be  paid  her.  This  application  was 
made  In  the  same  court  and  before  the  same 
Judge  who  had  tried  the  main  cause,  and 
who  was  familiar  with  all  the  facts  and  cir- 
cumstances relative  to  the  parties,  and  he, 
no  doubt,  took  into  consideration  the  tact 
that  the  court  had  previously  judicially  de- 
cided that  $250  per  month  was  a  reasonable 
amoxmt  to  be  paid  respondent  for  her  sup- 
port; that  this  order  had  been  expressly  va- 
cated in  the  judgment;  that  in  the  interim 
between  the  entry  of  the  judgment  and  the 
making  of  the  present  order  the  respondent 
ivas  In  Indigent  drcumstancea,  and  depend- 


ing upon  the  charity  of  her  relatlTes;  Hiat, 
necessarily,  being  without  means,  she  mtist 
have  been  restricted  In  supplying  herself 
with  many  tilings  suitable  to  her  condition 
in  life — apparel  and  such  incidentals  as  were 
necessary  to  her  comfortable  snpimrt — or 
that;  if  these  tilings  were  supplied,  they 
must  have  been  obtained  upon  credit  asked 
and  extended  on  the  faith  of  a  subsequent 
allowance  to  be  made  by  the  court  to  meet 
them;  that  under  this  state  of  circumstan- 
ces it  would  be  only  proper  for  the  court  to 
make  an  Immediate  allowance  in  gross^  ade- 
quate to  meet  iHesent  actual  wants  arising 
therefrom,  or  to  wipe  oat  her  indebtedness 
and  restore  her  credit,  or  for  both  purposes. 
By  doing  this,  in  the  flrst  Instance,  the  court 
realised  that  it  would  relieve  her  from  em- 
barrassment through  existing  wants  or  pres- 
ent indebtedness,  obviate  the  necessity  of 
devoting  any  part  of  the  future  allowance  to 
pay  such  indebtedness,  and  so  enable  her  to 
live  In  the  future  upon  the  allowances  pro- 
vided for  that  purpose,  and,  in  addition  to 
this,  to  provide  her  with  means  for  her  sup- 
port from  the  date  of  the  order  (January 
29th)  to  February  15th,  when  payment  of  her 
future  monthly  allowance  was,  by  its  terms, 
then  to  commence.  While  it  Is  true  that  the 
terms  of  the  order  recite  that  respondfflit 
bad  received  no  alimony  since  October 
(which  was  a  payment  under  the  old  order 
up  to  November  15,  1903),  and  that  payment 
of  (100  per  month  should  date  from  No- 
vember 15tb,  we  are  satisfled  that  this  was 
but  a  recital  of  a  reason,  and  the  specifica- 
tion of  a  monthly  amount  which  the  court 
deemed  should  be  taken  as  the  basis  for  mak- 
ing the  substantive  part  of  the  order  award- 
ing a  gross  amount  to  provide  for  her  pres- 
ent wants  and  necessitiea,  in  order  to  insure 
her  proper  support  in  the  future  from  the 
payment  of  the  future  allowances.  When  we 
take  into  consideration  that  the  defendant  is 
the  owner  of  property  of  the  value  of  $400,- 
000,  and  in  receipt  of  a  monthly  income  of 
$550,  the  allowance  to  respondent  of  $100 
per  month  is  quite  reasonable,  and  was 
doubtless  placed  at  that  figure  because  the 
court,  having  provided  for  her  relief  from 
present  embarrassment  by  the  award  of 
$300,  considered  that,  so  relieved,  she  would 
in  the  future  be  able  to  support  herself  on 
her  moderate  monthly  allowance. 

Some  point  is  made  uixin  the  rulings  of  the 
court  relative  to  the  admission  and  rejection 
of  evidence  upon  the  hearing  of  the  motion, 
which  we  think  untenable  and  requiring  no 
dlscussioa 

We  find  nothing  in  the  record  which  would 
warrant  a  reversal  of  the  order,  and  It  Is 
therefore  affirmed. 

We  concur:  McFABIAND,  7.;  AMOEL- 
LOm,  J.;  VAN  DYKB,  J.j  HBNSHAW.  J.;. 
SHAW,  J. 
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MIDDT^ETON  V.  ARASTRAVILLB  MIN.  CO. 

et  al.    <Sac.  1,093.) 
(Supreme  Court  of  California.     Feb.  7,  1905.) 

COBPOBATIONS  —  MOBTOAGE  —  VALIDITT— BTAT- 
DTES— CONSTBTJCTION  —  RATIFICATION  —  EVI' 
DENCE — BDmCIENCT  —  MECHANICS'  UENB-r 
PBIOBITIES. 

1.  Under  Civ.  Code,  §  305,  providing  that  cor- 
porate powers  must  be  exercised  by  a  board  of 
■directors  "to  be  elected"  from  among  the  hold- 
ers of  the  stock  of  the  corporation,  a  mortgage 
executed  by  a  corporation's  president  and  sec- 
retary, in  pursuance  of  a  resolution  of  its 
board  of  directors  who  were  named  in  the  arti- 
cles of  incorporation  as  its  board  of  directors 
for  the  first  year  is  valid. 

2.  The  "stock  and  transfer  book,"  which,  on- 
-der  Civ.  Code,  i  378,  is  required  to  be  kept  by 
corporations,  is  the  criterion,  under  section  S12, 
for  determining  the  amount  of  stock  held  by 
Any  person,  and  for  which  he  is  entitled  to  cast 
A  vote  for  any  purpose  at  a  stockholders'  meet- 
ing; and  hence  the  statement  by  the  secretary, 
in  bis  record  of  a  stockholders'  meeting,  of  the 
amount  of  stock  held  by  a  stockholder,  made  un- 
der section  877,  requiring  a  record  to  be  kept 
by  corporations  of  every  act  done  or  ordered 
to  be  done,  and  of  who  were  present  and  who 
absent  at  any  meeting,  must  yield  to  the  evi- 
dence derived  from  the  "stock  and  transfer 
book." 

3.  The  testimonv  of  a  stockholder  as  to  the 
number  of  shares  held  by  him  at  the  time  of  an 
annual  meeting  of  stockholders  of  a  corpora- 
tion, though  subject  to  be  overcome  by  the  pro- 
duction of  the  stockbook  required  by  Civ.  Code, 
g  378,  to  be  kept  by  corporations,  must,  in  the 
absence  of  evidence  therefrom,  prevail  over  the 
unsupported  recital  of  the  secretary  of  the  cor> 
poration  in  his  minutes  of  the  meeting  made  un- 
der section  377,  requiring  a  record  to  be  kept 
by  corporations  of  every  act  done  or  ordered  to 
be  done,  and  who  were  present  and  who  absent 
at  any  meeting. 

4.  In  a  mortgage  foreclosure  suit  against  a 
corporation,  evidence  examined,  and  held  suffi- 
cient to  show  ratification  by  the  stockholders  of 
the  mortgage  on  which  the  foreclosure  was 
based. 

5.  The  stockholders  of  a  corporation  do  not 
hold  a  fiduciary  relation  to  each  other  by  which 
one  is  precluded  from  voting  at  a  stockholders' 
meeting  on  a  question  in  which  he  has  an  in- 
dividual interest  adverse  to  any  of  the  other 
stockholders. 

[EM.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {  763.] 

6.  Under  St.  1807,  p.  OC,  c.  02,  providing  for 
attaching  the  certificate  of  the  secretary  to  mort- 

§age8  on  the  property  of  a  corporation,  the  evi- 
ence  of  a  ratification  by  the  stockholders  is  not 
required  to  be  attached  to  a  mortgage  of  a  cor- 
poration to  give  it  validity,  the  ratification  be- 
ing complete  on  the  adoption  of  a  resolution 
therefor. 

7.  Where  a  mortgngee  of  a  mining  corpora- 
tion's property  was  tb(>  general  manaser  of  the 
corporation  while  certain  persons  performed  la- 
bor on  the  mining  ground,  nnd  .such  labor  was 
performed  with  the  knowledge  of  such  mortga- 
gee, or  even  at  bis  request,  the  lien  of  his  mort- 
gage, which  was  a  matter  of  public  record  long 
prior  to  the  time  when  the  services  were  ren- 
dered, was  not  postponed  to  the  liens  acquired 
by  virtue  of  snch  labor. 

Commlflsioner's  Decision.  Department  1. 
Appeal  from  Superior  Court,  Tuolumne  Coun- 
ty;  Q.  W.  Xicol,  .Judge. 

Action  by  Jonathan  Middleton  against  tbe 


ArastravUle  Mining  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants 
other  than  the  mining  company  appeal.  Af- 
firmed, 

J.  B.  Curtln,  J.  P.  O'Brien,  and  Chas.  B. 
Dedrlck,  for  appellants.  F.  W.  Street,  for 
respondent 

HARRISON,  C.  Action  for  the  foreclosure 
of  a  mortgage  upon  certain  mining  property, 
executed  to  the  plaintiff  by  the  defendant 
corporation.  The  other  defendants  claim  an 
interest  in  the  property  by  virtue  of  certain 
meclianics'  liens  for  labor  performed  upon 
the  mining  ground  subsequent  to  the  execu- 
tion nnd  recordation  of  the  mortgage.  The 
corporation  suffered  default,  and  Judgment 
was  rendered  In  favor  of  the  plaintiff  for  the 
satisfaction  of  bis  claim,  and  for  the  satis- 
faction of  the  claims  of  the  defendants  out  of 
the  surplus.  The  latter  have  appealed  from 
that  portion  of  the  Judgment  which  postpones 
their  liens  to  that  of  the  plaintiff,  and  urge 
In  support  of  their  appeal  that  there  was  no 
valid  execution  of  the  plalntlfTs  mortgage; 
that  Its  execution  was  not  ratified  by  the 
holders  of  two-thirds  of  the  capital  stock  of 
the  corporation;  and  that  the  plaintiff  is 
estopped  from  claiming  a  priority  for  bis  lien 
over  their  liens. 

These  propositions  Involve  a  consideration 
of  the  following  facts:  After  the  Secretary 
of  State  had  Issued  his  certificate  that  the 
articles  of  incorporation  had  been  duly  filed, 
the  incorporators  therein  named  adopted  a 
code  of  by-laws,  and  on  April  7,  1807,  the 
persons  named  In  the  articles  as  directors  for 
the  first  year  organized  as  a  board,  and 
elected  a  president  and  secretary,  and  there- 
after, on  the  same  day,  passed  a  resolution 
authorizing  the  president  and  secretary  to 
enter  into  an  agreement  with  the  plaintiff 
herein  for  the  purchase  of  certain  mining 
property.  Including  that  described  In  the 
mortgage,  upon  certain  specified  terms.  On 
April  12tb  the  plaintiff  herein  executed  to 
the  corporation  a  conveyance  of  the  said 
property,  and  as  a  part  of  the  consideration 
therefor  the  president  and  secretary  executed 
to  him  certain  promissory  notes  of  the  cor- 
poration. May  23,  1807,  the  board  of  direct- 
ors authorized  an  execution  to  him  of  a  mort- 
gage upon  Its  mining  property  to  secure  the 
said  promissory  notes,  and  on  the  next  day 
the  mortgage  described  In  the  complaint  here- 
in w!i.s  executed.  The  annual  meeting  of  the 
stockholders  was  held  July  20,  1897,  and  at 
that  meeting  a  resolution  was  adopted  ap- 
proving and  confirming  the  act  of  the  direct- 
ors in  purchasing  the  said  property  and  exe- 
cuting the  said  promissory  notes  and  mort- 
gage. During  the  years  1809  and  1900  the 
plaintiff  was  the  manager  of  the  defendant 
corporation,  and  the  appellant  Tonkins  was 
the  superintendent  of  Its  mining  properties, 
and  during  that  period  the  appellants  other 
than  Tonkins  performed  labor  upon  the  said 
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mining  ground,  wltta  the  knowledge  and  con- 
sent of  the  plaintiff,  and  afterwards  filed  in 
tlie  recorder's  office  notices  of  their  claim  of 
mechanics'  liens  therefor.  The  appellant 
Tonkins,  as  said  superintendent,  performed 
labor  and  expended  money  on  said  mine  for 
the  corporation,  and  in  September,  1900,  in 
an  action  therefor  against  it,  caused  an  at- 
tachment to  be  levied  upon  the  property, 
and,  subsequent  to  the  commencement  of  the 
present  action,  obtained  Judgment  against  the 
corporation  for  the  amount  of  his  claim. 

1.  The  objection  to  the  sufficiency  of  the 
execution  of  the  mortgage  must  be  overruled. 
It  was  executed  by  the  president  and  secre- 
tary of  the  corporation  in  pursuance  of  a 
resolution  of  the  board  of  directors  expressly 
authorizing  them  to  execute  it.  The  conten- 
tion of  the  appellant  that  as,  under  section 
305.  Civ.  Code,  the  corporate  powers  of  the 
corporation  are  to  be  exercised  by  a  board  of 
directors  "elected"  from  the  stockholders, 
and  as  the  directors  in  office  at  the  time  the 
mortgage  was  executed  were  merely  the  per- 
sons who  had  been  named  as  such  in  the 
articles  of  Incorporation,  and  had  not  been 
"elected,"  they  could  not  confer  any  valid 
authority  to  execute  the  mortgage,  would  set 
at  naught  many  of  the  provisions  of  the  Code. 
By  section  292,  Civ.  Oode,  upon  the  issuance 
by  the  Secretary  of  State  of  his  certificate 
that  proper  articles  of  incorporation  have 
been  duly  filed,  the  corporation  is  brought 
into  existence  with  all  the  corporate  rights 
and  powers  that  are  given  by  statute.  The 
corporation  can  exercise  these  powers  only 
through  its  board  of  directors,  but  it  is  not 
to  be  supposed  that  the  Legislature  intended 
that  it  should  be  an  inert  and  lifeless  body 
during  the  interim  between  its  coming  Into 
existence  and  the  time  of  holding  its  first 
annual  meeting.  The  provision  of  section  290, 
Civ.  Code,  that  the  articles  of  incorporation 
must  set  forth  the  number  of  directors  and 
the  names  and  residences  of  those  who  are 
appointed  for  the  first  year,  taken  in  connec- 
tion with  the  provision  of  section  302,  Civ. 
Code,  that  the  directors  are  to  be  elected  an- 
nually, and,  in  the  absence  of  any  by-law  in 
reference  thereto,  that  such  election  must  be 
held  on  the  first  Tuesday  in  June,  necessarily 
implies  that  In  the  Interim  between  the  or- 
ganization of  the  corporation  and  the  first 
election  of  directors  the  corporate  powers  and 
authority  of  the  corporation  may  be  exercised 
by  the  directors  named  in  the  articles  of  in- 
corporation. 

2.  The  objection  that  the  mortgage  was 
not  ratified  by  the  stockholders  in  the  manner 
required  by  law  is  based  upon  the  record 
made  by  the  secretary  of  the  proceedings  had 
at  the  annual  meeting  in  reference  to  such 
ratification.  In  this  record  he  stated  that 
there  were  present  at  the  meeting  the  hold- 
ers of  25,062  shares  of  the  capital  stock  of 
the  corporation,  and  that  the  resolution  for 
ratifying  the  act  of  the  directors  was  unani- 


mously adopted.  In  this  record  It  Is  also 
stated  that  the  secretary  announced  to  the 
meeting  that  44,0G5  shares  of  the  capital 
stock  of  the  corporation  had  been  issued,  and 
it  is  urged  by  the  appellants  that  It  is  there^ 
by  shown  that  the  resolution  did  not  receive 
the  approval  of  the  holders  of  two-thirds  of 
the  outstinding  stock.  The  plaintiff,  how- 
ever, against  the  objection  of  the  defendants, 
was  allowed  by  the  court  to  introduce  other 
evidence,  some  of  which  was  taken  from  the 
stockhook  and  stock  Journal  kept  by  the  cor- 
poration, and  some  of  which  was  his  own 
testimony,  against  the  secretary's  record  of 
the  annual  meeting,  both  as  to  the  amount  of 
the  outstanding  stock  and  the  amount  rep- 
resented at  the  meeting.  From  this  evidence 
it  appeared  that  only  41,365  shares  had  been 
issued,  and  ttiat  there  were  present  at  the 
meeting  the  holders  of  31,775  shares;  that 
is,  6,713  more  shares  than  was  stated  in  the 
record  kept  by  the  secretary.  In  the  records 
of  the  meeting  the  secretary  had  stated  that 
the  plaintiff  was  present,  and  represented 
11,515  shares.  The  plaintiff,  however,  testi- 
fied at  the  trial  that  at  that  time  he  owned 
and  held  18,828  shares  of  the  capital  stock 
that  had  been  Issued  to  him.  It  thus  ap- 
pears that  by  the  unanimous  vote  of  those 
present  at  the  annual  meeting  the  holders  of 
more  than  two-thirds  of  the  outstanding  stock 
ratified  the  act  of  the  directors.  The  court  did 
not  err  in  receiving  this  evidence.  There  Is 
no  principle  of  law  or  provision  of  statute 
under  which  the  records  of  a  private  corpo- 
ration kept  by  its  secretary  are  to  be  regard- 
ed as  conclusive  evidence  of  the  facts  therein 
stated.  See  Thompson  on  Corp.  gf  7739,  7740. 
The  record  which  section  377,  Civ.  Code,  re- 
quires to  be  kept  by  the  corporation  of  "every 
act  done  or  ordered  to  be  done"  and  of  "who 
were  present  and  who  absent"  at  any  meet- 
ing may  be  regarded  as  prima  facie  evidence 
thereof  as  between  the  memt)ers  or  stock- 
holders of  the  corporation,  but  the  secretary's 
record  of  the  statement  of  a  fact  made  to 
the  meeting  by  himself  or  by  any  other, 
which  is  derived  from  some  outside  source, 
is  not  even  prima  fade  evidence  of  that  fact. 
The  "stock  and  transfer  book,"  which,  under 
section  378,  Civ.  Code,  the  corporation  is  re- 
quired to  keep,  is  the  source  from  wn:ch  Is 
to  be  ascertained  the  amount  of  outstanding 
stock,  as  well  as  the  names  of  the  sev<>TaI 
stockholders  and  the  amount  held  by  each, 
and  is  the  criterion  under  section  312,  Civ. 
Code,  for  determining  the  amount  of  stock 
held  by  any  person,  and  for  which  he  is  en- 
titled to  cast  a  vote  for  any  purpose  at  a 
stockholders'  meeting.  The  statement  by  the 
secretary  in  his  record  of  a  stockholders' 
meeting  of  the  amount  of  stock  held  by  a 
stockholder  must  yield  to  the  evidence  de- 
rived from  this  book.  The  testimony  of  the 
plaintiff  as  to  the  number  of  shares  held  by 
him  at  the  time  of  the  annual  meeting  was 
a  matter  peculiarly  within  his  knowledge^ 
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and,  thongh  subject  to  be  OTercome  by  the 
production  of  the  stockbook,  must,  In  the 
absence  of  evidence  therefrom,  prevail  over 
the  unsupported  recital  of  the  secretary  In 
his  minutes  of  that  meeting.  The  court 
therefore  did  not  err  in  holding  that  the  evi- 
dence -was  sufficient  to  establish  the  ratifica- 
tion by  the  stockholders  of  the  mortgage  ex- 
ecuted to  the  plaintiff. 

The  suggestion  in  the  appellants'  brief  that 
by  reason  of  his  interest  the  plaintiff  is  dls- 
qnaliiled  from  voting  in  favor  of  ratifying 
the  act  of  the  directors  Is  without  merit. 
The  stockholders  of  a  corporation  do  not  h<dd 
a  fiduciary  relation  to  each  other  by  which 
one  la  precluded  from  voting  at  a  stockhold- 
ers' meeting  upon  any  question  in  which  he 
has  an  individual  Interest  adverse  to  any  of 
the  other  stockholders. 

8.  The  resolution  adopted  by  the  stockhold- 
ers at  their  annual  meeting  was  a  sufficient 
ratification  of  this  mortgage.  The  original 
purchase  of  the  mining  ground  had  been 
made  under  the  express  authorization  of  the 
entire  body  of  stockholders  at  that  time;  and 
at  the  annual  meeting  the  fact  of  its  pur^ 
chase  was  announced,  and  that  in  settlement 
therefor  six  promissory  notes  of  the  corpora- 
tion for  $1,000  each,  secured  by  a  lien  upon 
the  company's  property,  bad  been  given  to 
the  grantor  towards  the  payment  of  the  pur- 
chase price.  The  stockholders  were  thus  in- 
formed that  the  directors  had  created  a  lien 
upon  the  mining  ground  of  the  corporation, 
and  also  of  the  extent  of  that  lien,  and  their 
action  In  unanimously  approving  and  con- 
firming this  act  of  the  directors,  without  seek- 
ing to  be  informed  of  the  character  of  the 
lien,  had  the  effect  to  ratify  the  creation  of 
any  Hen  placed  upon  the  mining  ground  by 
the  directors  which  would  be  a  reasonable 
form  of  security  for  the  promissory  notes. 
The  statute  (St.  1897,  p.  90,  c.  92)  does  not 
require  the  evidence  of  this  ratification  to  be 
attached  to  the  mortgage.  The  ratification 
became  complete  upon  the  adoption  of  the 
resolution  by  ttie  stockholders.  The  provision 
in  the  statute  for  attaching  to  the  mortgage 
the  secretary's  certificate  of  Its  adoption  is 
for  the  convenience  of  proof,  and  the  prima 
fade  character  of  such  certificate  as  evi- 
dence yields  to  the  production  of  the  original 
record  of  its  adoption. 

4.  The  fact  that  the  plaintiff  was  the  gen- 
eral manager  of  the  corporation  during  the 
time  that  the  appellants  performed  their 
labor  upon  the  mining  ground,  and  that  such 
labw  was  performed  with  his  knowledge,  or 
even  at  his  request,  did  not  have  the  effect 
to  postpone  the  lien  of  his  mortgage  to  the 
Ileus  which  they  acquired  by  virtue  of  such 
labor.  Bis  mortgage  bad  been  executed  and 
was  a  matter  of  public  record  long  prior  to 
the  time  when  the  others  rendered  their 
services,  and  they  are  held  to  have  entered 
upon  that  service  with  notice  that  whatever 
rights  they  might  acquire  by  reason  thereof 


would  be  subject  to  the  prior  lien  of  bis 
mortgage. 

The  judgment  and  order  should  be  af- 
firmed. 

We  concur:   COOPER,  C;   GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirm- 
ed: ANGELLOTTl,  J.;  SHAW,  J.;  VAN 
DYKE,  J. 


Itf  Cal.  145 
GRANNIS  V.  SUPRRIOR  COURT  OP  CITY 
&  COUNTY  OP  SAN  FRANCISCO 
et  al.     (S.  P.  4,078.) 

(Supreme  Court  of  California.     Peb.  8,  1905.) 

DIVOBCE— FINAL  DECBEE— TIME  OF  ENTBY— Nl- 
CE8S1TT  OF  INTEBLOCUTOBT  DECBEB— ^UDO- 
UENTS— MOOIFICATION  OF  AMENDUENT— FOW- 
EB  OF  COUBT. 

1.  After  proceedings  to  vacate  or  modify  a 
judgment  on  motion  for  new  trial,  or  on  appeal, 
or  under  Code  Civ.  Proc.  f  473,  authorizing  re- 
lief from  judgments  taken  through  mistake,  in- 
advertence, surprise,  etc.,  are  ended,  and  the 
time  therefor  has  expired,  the  superior  court 
has  no  power  to  vacate  or  modify  its  judgments 
in  a  matter  of  substance,  on  account  of  judicial 
error  in  the  decision,  although  such  error  is 
patent  on  the  face  of  the  record,  but  its  power 
thereafter  is  limited  to  the  correction  of  mere 
clerical  misprisions  on  the  record,  or  to  the  ex- 
cision ot  such  parts  of  the  record  as  are  void 
for  want  of  jurisdiction  or  power. 

2.  As  a  general  rule,  a  judgment  rendered  by 
a  court  which  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  however  erroneous,  is 
not  void. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  Judgment,  {  24.] 

3.  The  provisions  of  the  Code  must  be  con- 
strued with  a  view  to  effect  its  objects,  and 
when  the  language  used  is  not  entirely  clear 
the  court  may,  in  aid  of  interpretation,  consider 
the  spirit,  intention,  and  purpose  of  a  law, 
and  may  look  into  contemporaneous  and  prior 
legislation  on  the  same  subject,  and  the  exter- 
nal and  historical  facts  and  conditions  which  led 
to  the  enactment  of  the  provisions  under  re- 
view. 

4.  St.  1807,  p.  34,  c.  36,  amending  Civ.  Code, 
S  61,  provided  that  a  marriage  contracted  by  a 
divorced  person  during  the  life  of  the  former 
spouse  and  within  one  year  after  divorce  shoald 
be  void.  The  Supreme  Court  decided  that  mar- 
riages contracted  without  the  state  under  the 
conditions  specified  in  the  section  were  valid. 
The  Legislature  in  1903  (St.  1903,  pp.  75, 76, 176, 
cc.  CT,  158)  again  amended  section  61,  and  add- 
ed two  new  sections,  numbered  131  and  132,  to 
the  Civil  Code.  Section  61  as  last  amended  pro- 
vides that  in  no  case  can  a  marriage  of  either 
of  the  parties  contracted  during  the  life  of  the 
other  and  within  one  year  after  the  entry  of 
an  interlocutory  decree  of  divorce  be  valid.  Sec- 
tion 131  requires  the  court,  if  it  determines  that 
a  divorce  ought  to  be  granted,  to  enter  an  in- 
terlocutory judgment,  from  which  an  appeal 
may  be  taken  within  six  months.  Section  132 
provides  that  after  a  year  from  the  entry  of 
the  interlocutory  judgment  the  court  may  enter 
final  judgment,  unless  appeal  has  been  taken 
from  the  interlocutory  judgment,  or  motion  for 
new  trial  made,  in  which  case  final  judgment 
shall  not  be  entered  until  such  motion  or  appeal 
has  been  disposed  of.  Held,  that  the  purpose 
of  this  legislation  was  to  prevent  collusive  di- 
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▼orces  and  hasty  remarriages,  and  complica- 
tions arising  from  such  remarriages  prior  to 
the  final  disposition  of  the  cause  on  motion  for 
a  new  trial  or  appeal,  and  to  effect  this  purpose 
a  final  judgment  entered  prior  to  the  expira- 
tion of  a  year  from  the  date  of  the  interlocu- 
tory judgment,  or  without  any  interlocutory 
judgment,  would  be  absolutely  void,  regardless 
of  any  considerations  of  waiver,  consent,  or  ac- 
quiescence of  the  parties. 

5.  The  right  to  divorce  is  statutory  and  sub- 
ject to  regulation  by  the  Legislature,  which  may 
impose  restrictions  or  delays  in  regard  to  the 
time  for  beginning  the  action,  or  the  method 
and  order  of  procedure  after  the  same  is  be- 
gun; and  hence  the  legislation  of  1903  (St. 
1903,  pp.  75,  76.  c.  67),  adding  to  the  Civil  Code 
sections  131,  132,  prohibiting  the  granting  of 
absolute  divorces  until  the  expiration  of  a  year 
from  the  entry  of  an  interlocutory  decree,  is 
constitutional. 

6.  Where  a  judgment  was.  in  so  far  as  it  par- 
ported  to  grant  an  immediate  divorce,  void  as 
being  entered  without  any  interlocutory  judg- 
ment, as  required  by  Civ.  Code,  §§  131,  132,  it 
was  within  the  power  of  the  superior  court  at 
any  time,  on  motion  of  either  party,  or  of  its 
own  motion,  to  vacate  so  much  of  the  decree  as 
awarded  an  absolute  divorce,  leaving  the  remain- 
der of  it,  determining  that  the  party  was  en- 
titled to  a  divorce,  unmodified  and  unaffected. 

In  Bank. 

Petition  by  James  G.  Grannls  for  a  \rrlt 
of  prohibition  against  tbe  superior  court  in 
and  for  the  city  and  county  of  San  Francisco 
and  Hon.  John  Hunt,  Judge  thereof.    Denied. 

See  77  Pac.  647. 

Galpin  &  Bolton,  for  petitioner.  A.  P.  Van 
Duzer,  for  respondents. 

SHAW,  J.  This  Is  a  proceeding  In  prohi- 
bition to  prevent  the  superior  court  of  San 
Francisco  from  acting  upon  a  motion  pending 
before  it  to  modify  a  judgment. 

On  June  25,  1903,  an  action  for  divorce.  In 
which  Amelia  B.  Grannis  was  plaintiff  and 
James  6.  Grannls  was  defendant,  was  regu- 
larly tried  by  the  superior  court,  and  on 
July  1,  1903,  said  court  rendered  and  entered 
its  Judgment  in  said  action  purporting  to 
grant  an  absolute  and  Immediate  divorce  to 
the  plaintiCt.  The  decree  as  entered  was 
signed  by  the  Judge,  and  the  decree  proper 
was  preceded  by  a  recital  that  it  appeared  to 
the  court  "that  all  the  allegations  contained 
in  the  plalntifTs  complaint  are  true,"  except 
certain  facts  not  material.  There  were  other 
recitals  which  were  equivalent  to  special  flnd- 
ings  as  to  the  amount  of  the  community  prop- 
erty and  as  to  the  children,  which  are  Imma- 
terial to  the  consideration  of  the  present 
case.  The  portion  of  the  entry  constituting 
the  Judgment  of  divorce  was  as  follows:  "It 
is  now,  therefore,  ordered,  adjudged,  and  de- 
creed as  follows,  to  wit:  That  the  marriage 
between  the  plaintiff,  Amelia  B.  Grannls,  and 
the  defendant,  James  G.  Grannls,  be  dis- 
solved, and  the  same  is  hereby  dissolved,  and 
said  parties  are,  and  each  of  them  is,  freed 
and  absolutely  released  from  the  bonds  of 
matrimony  existing  between  them,  and  all 
the  obligations  thereof."  Other  provisions  of 
the  decree  disposed  of  the  property  and  the 
custody  of  the  children. 


Proceedings  on  appeal  and  motion  for  new 
trial  having  terminated  without  effect,  the 
plaintiff  on  August  31,  1904,  more  than  a 
year  after  the  Judgment,  served  on  the  de- 
fendant notice  of  a  motion  to  set  aside  the 
portion  of  the  decree  above  quoted,  on  the 
ground  tliat  it  was  void.  It  being,  in  form  and 
effect,  a  final  Judgment  of  divorce  instead  of 
the  Interlocutory  Judgment  prescribed  by  the 
act  of  1903.  In  pursuance  of  this  notice, 
plaintiff,  on  September  2,  IWA,  presented  the 
motion  to  the  court,  and  the  court,  against 
the  defendant's  objections,  declared  its  in- 
tention to  determine  said  motion,  and  to 
make  an  order,  to  quote  Its  own  language, 
"that  so  much  of  said  decree  as  awards  to 
the  said  plaintiff  an  absolute  decree  is  here- 
by vacated  and  set  aside;  bnt  said  decree, 
in  so  far  as  it  may  determine  that  the  plain- 
tiff is  entitled  to  a  divorce,  shall  be  in  no 
way  modified  or  affected  by  this  order."  The 
object  of  the  present  proceeding  Is  to  pre- 
vent the  superior  court  from  making  the  or^ 
der,  or  from  further  proceeding  in  pursuance 
of  the  motion. 

The  contention  of  the  petitioner  is  that  the 
Judgment  entered  by  the  court  on  July  1, 
1903,  was,  both  in  form  and  effect,  a  Judg- 
ment of  absolute  divorce,  and  that,  as  pro- 
ceedings for  new  trial  and  on  appeal  have 
ended,  and  more  than  six  months  had  elapsed 
at  the  time  proceedings  on  the  motion  were 
begun,  the  superior  court  has  no  power  to 
modify  or  vacate  It 

After  proceedings  to  vacate  or  modify  a 
Judgment  on  motion  for  new  trial,  or  on  ap- 
peal, or  under  section  473,  Code  Civ.  Proc, 
are  ended,  and  the  time  therefor  has  expired, 
the  superior  court  has  no  power  or  authority 
to  vacate  or  modify  its  Judgment,  in  a  mat- 
ter of  substance,  on  account  of  Judicial  error 
in  the  decision,  no  matter  bow  apparent  such 
error  may  be  on  the  face  of  the  record.  Its 
power  thereafter  Is  limited  to  the  correction 
of  mere  clerical  misprisions  on  the  record, 
or  to  the  excision  of  such  parts  of  the  record 
as  appear  to  be,  or  can  be  shown  to  be,  void 
for  lack  of  Jurisdiction  or  power.  Kgan  v. 
Egan,  90  Cal.  15,  20,  27  Pac.  22;  Jacks  v. 
Baldez,  97  Cal.  91,  81  Pac.  899;  Norton  v.  A- 
T.  &  S.  F.  R.  R.  Co.,  97  Cal.  390,  30  Pac.  585, 
32  Pac.  452,  33  Am.  St.  Rep.  198.  The  modi- 
fication proposed  to  be  made  herein  is  not  the 
correction  of  a  clerical  error,  but  goes  to  the 
substance  and  effect  of  the  Judgment 

Under  these  circumstances  the  superior 
court  has  no  power  to  make  the  order  in 
question  unless  the  Judgment  proposed  to  be 
so  moditied  Is  absolutely  void  as  a  final  Judg- 
ment. When  the  Judgment  was  rendered 
the  court  had  Jurisdiction  of  the  subject-mat- 
ter in  general  and  of  the  parties.  The  gen- 
eral rule  is  that  under  such  circumstances, 
a  Judgment  however  erroneous,  is  not  void. 
It  must  be  conceded  that  the  court  cannot 
make  this  order  unless,  by  the  legislation  of 
1903  (St  1903,  pp.  75,  76,  176,  cc.  67,  158), 
amending  section  61  of  the  Civil  Code  and 
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adding  thereto  sections  131  and  132,  the 
court  Is  divested  of  power  to  enter  a  final 
Judgment  granting  a  divorce  until  it  bas  first 
entered  an  interlocutory  judgment  declaring 
a  party  entitled  to  a  divorce,  and  an  interval 
of  one  year  has  passed  thereafter  before  sucb 
final  Judgment. 

Xhe  provisions  of  the  Code  must  be  con- 
strued with  a  view  to  effect  its  objects  (Civ. 
Code,  S  4)>  and  when  the  language  used  is 
not  entirely  clear  the  court  may,  to  deter- 
mine the  meaning,  and  in  aid  of  the  inter- 
pretation, consider  the  spirit,  intention,  and 
purpose  of  a  law,  and  to  ascertain  such  ob- 
ject and  purpose  may  look  into  contempo- 
raneous and  prior  legislation  on  the  same 
subject,  and  the  external  and  historical  facts 
and  condition  which  led  to  Its  enactment. 
26  Am.  &  Eng.  Bncy.  of  Law,  601,  602,  603, 
623-4,  632. 

The  institution  of  marriage  is  an  important 
feature  of  civilization,  and  its  preservation 
Is  essential  to  the  mainteoauce  of  organized 
society.  As  was  said  in  Deyoe  v.  Sup.  Court,  i 
140  Cal.  482,  74  Pac.  30,  98  Am.  St.  Kep.  73: 
"In  every  civilized  country  marriage  Is  recog- 
nized as  the  most  important  relation  in  life, 
and  one  In  which  the  state  is  vitally  in- 
terested. •  •  •  The  well-recognlzed  pub- 
lic policy  relating  to  marriage  is  to  foster  and 
protect  it,  to  make  it  a  permanent  and  public 
Institution,  to  encourage  parties  to  Uve  to- 
gether, and  to  prevent  separation  and  illicit 
unions."  Owing  to  the  strength  of  human 
passions  and  the  weakness  of  human  nature, 
the  regulation  and  preservation  of  the  insti- 
tution of  marriage,  and  the  prevention  of  the 
abuse  of  the  right  of  divorce,  have  always 
been  one  of  the  most  difficult  problems  of 
government  It  has  been  considered  essen- 
tial to  the  promotion  of  happiness  and  the 
good  order  of  society  to  provide  that  for  cer- 
tain offenses  against  marital  rights  the  Inr 
noceut  party  could,  under  fixed  restrictions, 
have  the  marriage  dissolved  by  Judicial  de- 
cree. But  it  has  been  found  that  this  right 
is  often  abused;  that  by  collusion  and  fraud, 
by  fabricated  testimony,  or  by  the  exaggera- 
tion of  trifling  offenses,  divorces  are  obtain- 
ed which  should  not  have  been  granted;  that 
when  the  procedure  is  easy  and  speedy  slight 
causes  are  magnified  and  made  the  pretext 
for  hasty  divorces,  and  that  too  frequently 
actions  for  divorce  are  not  prompted  by  the 
necessity  of  relief  from  marriage  bonds 
which,  by  the  fault  of  the  other  party,  have 
become  the  cause  of  misery  and  suffering, 
but  are  inspired  by  a  desire  to  become  free 
from  the  old  obligations  in  order  to  make  a 
new  alliance.  It  has  also  been  found  that  in 
some  cases  difficult  complications  occur  aris- 
ing from  divorced  persons  contracting  a  sub- 
sequent marriage  before  the  Judgment  of  di- 
vorce became  final  by  the  expiration  of  the 
time  within  which  an  appeal  could  lie  taken. 
To  prevent  or  mitigate  these  evils,  it  has  al- 
ways been  the  legislative  policy  to  make 
many  restrictions  In  the  procedure  in  divorce 


cases  which  are  not  applicable  in  ordinary 
actions. 

In  continuation  of  this  policy  the  LegiBla- 
ture  in  1897  amended  section  61  of  the  Civil 
Code  so  as  to  provide  that  a  marriage  con- 
tracted by  a  divorced  person  during  the  life 
of  the  former  spouse,  and  within  one  year 
after  the  time  of  the  Judgment  of  divorce, 
should  be  Illegal  and  void.  St  1887,  p.  34, 
c.  86.  Immediately  it  was  contended  that 
this  law  was  of  no  effect  beyond  the  con- 
fines of  the  state,  and  that  marriages  sol- 
emnized during  the  year  after  the  divorce, 
within  another  state  or  territory,  which  were 
valid  by  the  laws  of  such  state  or  territory, 
must  be  recognized  as  valid  in  this  state. 
Numerous  attempts  thus  to  evade  the  law 
were  made,  and  much  difference  of  opinion 
existed  as  to  the  legality  of  such  marriages, 
until  finally,  in  August,  1902,  it  was  decided 
by  this  court  that  such  marriages  were  valid 
in  this  state,  and  the  question  was  thus  set- 
Ued.  Bstate  of  Wood,  137  Cal.  130,  69  Pac. 
900.  Thereupon  the  act  of  1897  became  prac- 
tically a  dead  letter.  All  who  wished  to  en- 
ter into  another  marriage  within  the  year 
easily  accomplished  their  purpose  and  evaded 
the  law  by  a  short  Journey  beyond  the  bor- 
ders of  the  state. 

At  its  next  ensuing  session  the  Legisla- 
ture passed  the  acta  making  a  second  amend- 
ment to  section  61,  and  adding  the  new  sec- 
tions, as  above  mentioned.  By  the  last 
amendment  to  section  61  it  was  ii^ovided, 
with  respect  to  a  second  marriage  to  a  dif- 
ferent person  during  the  life  of  a  former 
spouse,  that  "in  no  case  can  a  marriage  of 
either  of  the  parties  during  the  life  of  the 
other  be  valid  in  this  state,  if  contracted 
within  one  year  after  the  entry  of  an  inter- 
locutory decree  In  a  proceeding  for  a  di- 
vorce." The  new  sections  131  and  132  are 
as  follows: 

"Sec.  131.  In  actions  for  divorce  the  court 
must  file  its  decision  and  conclusions  of  law 
as  in  other  cases,  and  if  it  determines  that 
no  divorce  shall  be  granted,  final  Judgment 
must  thereupon  be  entered  accordingly.  If 
it  determines  that  the  divorce  ought  to  be 
granted  an  interlocutory  Judgment  must  be 
entered,  declaring  that  the  party  in  whose 
favor  the  court  decides  is  entitled  to  a  di- 
vorce, and  from  such  interlocutory  Judgment 
an  appeal  may  be  taken  within  six  months 
after  its  entry,  in  the  same  manner  and 
with  like  effect  as  If  the  Judgment  were 
final. 

"Sec.  132,  When  one  year  has  expired  after 
the  entry  of  such  interlocutory  Judgment 
the  court  on  motion  of  either  party,  or  upon 
Its  own  motion,  may  enter  the  final  Judg- 
ment granting  the  divorce,  and  such  final 
Judgment  shall  restore  them  to  the  status 
of  single  persons,  and  permit  either  to  mar- 
ry after  the  entry  thereof;  and  such  other 
and  further  relief  as  may  be  necessary  to 
complete  the  disposition  of  the  action,  but  If 
any  appeal  is  taken  from  the  interlocutory 
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judgment  or  motion  for  a  new  trial  made, 
final  Judgment  shall  not  be  entered  until 
such  motion  or  appeal  has  been  finally  dis- 
posed of,  nor  then.  If  the  motion  has  been 
granted  or  judgment  reversed.  The  death 
of  either  party  after  the  entry  of  the  Inter- 
locutory judgment  does  not  impair  the  power 
of  the  court  to  enter  final  judgment  as  here- 
inbefore provided;  but  anch  entry  shall  not 
validate  any  marriage  contracted  by  either 
party  before  the  entry  of  such  final  judg- 
ment, nor  constitute  any  defense  of  any  crim- 
inal prosecution  made  against  eitlier." 

The  manifest  purpose  of  these  several 
amendments  was  to  avoid  the  effect  of  the 
decision  in  Estate  of  Wood,  supra,  by  going 
a  step  further  than  the  law  of  1897.  That 
law  simply  prohibited  a  remarriage  within 
one  year,  and  made  such  marriage  illegal 
and  void  if  made  within  this  state,  but  It 
did  not  affect  the  procedure  in  an  action  for 
a  divorce,  nor  the  validity  or  effect  of  a  judg- 
ment therein.  The  law  of  1903  acts  upon  the 
proceeding  and  upon  the  judgment,  and  se- 
cures the  same  period  of  delay  as  the  for- 
mer act,  by  providing  for  a  delay  In  the  en- 
try of  final  judgment  dissolving  the  mar- 
riage for  at  least  one  year  after  the  trial 
and  interlocutory  judgment  In  tbe  action.  It 
thus  presents  the  same  obstacle  to  speedy 
divorces,  the  same  opportunity  for  reflection 
and  reconciliation,  and  the  game  check  to 
collusion  and  fraud,  and  in  the  meantime  it 
effectually  prevents  a  subsequent  marriage 
with  another  person  by  the  simple  provision 
that  the  former  marriage,  during  the  Inter- 
val, shall  remain  tindissolved.  The  ultimate 
object,  of  course,  was  to  reach  and  mitigate 
the  same  evils  to  which  the  act  of  1897  was 
directed. 

For  a  time  after  this  act  took  effect  there 
was  some  difference  of  opinion  among  the 
judges  of  the  superior  courts  with  respect  to 
its  validity,  several  of  them  holding  It  un- 
constitutional, and  granting  what  purported 
to  be  immediate  final  judgments  of  divorce 
In  disregard  of  its  provisions.  The  question 
was  settled  in  favor  of  the  validity  of  the 
law  by  this  court  in  Deyoe  v.  Sup.  Court, 
supra.  In  the  meantime,  however,  a  num- 
ber of  so-called  final  judgments  bad  been 
entered,  among  them  the  one  here  involved. 

It  is  obvions  that  the  entire  purpose  of 
this  legislation  will  be  practically  defeated 
If  the  law  receives  a  construction  which  will 
enable  the  courts  at  the  request,  or  with 
the  consent,  express  or  implied,  of  the  par- 
ties, or  either  of  them,  to  give  final  judg- 
ment Immediately  upon  the  trial,  and  with- 
out a  previous  interlocutory  judgment.  In 
order  to  reach  this  conclusion  the  law  must 
be  held  to  be  merely  directory  in  this  re- 
spect, and  the  disregard  of  it  a  mere  error 
not  affecting  Its  validity  except  upon  ap- 
peal or  In  some  form  of  direct  attack.  The 
departure  from  the  prescribed  order  of  pro- 
ceeding, with  the  consent  or  acquiescence  of 
the  parties,  must  be  considered  as  an  Ir- 


regularity which  Is  waived,  and  the  giving 
of  an  immediate  final  judgment  held  an  er- 
ror which,  whether  expressly  waived  or  not. 
can  be  effectively  cured,  and  the  judgment 
placed  beyond  attack,  by  the  mere  failure  to 
appeal.  Persons  seeking  or  submitting  to  a 
divorce  for  the  purpose  of  entering  into  an- 
otlier  marriage,  or  in  collusion  for  any  im- 
proper purpose,  will  request,  consent  to,  or 
acquiesce  In  an  immediate  final  judgment, 
many  cases  will  occur  In  which  it  will  seem 
a  harmless  deviation  from  the  strict  course 
of  procedure,  the  matter  will  seem  unimpor- 
tant, and  the  desh-e  or  request  of  the  par- 
ties or  the  seeming  necessities  of  exception- 
al cases  will  prevail,  and  final  judgments 
will  be  Immediately  given.  It  will  soon  be- 
come customary.  The  evil-disposed  persons 
against  whom  alone  the  law  is  directed  will 
be  the  ones  who  will  avail  themselves  of  this 
opportunity  to  evade  its  true  intent  and  pur- 
pose. 

In  view  of  these  considerations  we  think 
that,  if  it  is  reasonably  possible,  the  terms 
of  the  act  should  receive  a  construction  cal- 
culated to  make  its  object  and  purpose  se- 
cure, and  which  will  make  it  impossible  for 
either  party  to  contract  another  lawful  mar- 
riage within  a  year  from  the  time  of  the 
trial  and  interlocutory  judgment  Tbe  lan- 
guage is  clearly  susceptible  of  this  constmc- 
tlon,  and  the  object  and  purpose  to  be  ac- 
complished make  it  necessary  to  reject  any 
other  construction.  It  declares  that  "if  it 
[the  court]  determines  that  the  divorce 
ought  to  be  granted  an  interlocutory  judg- 
ment must  be  entered"  (section  131);  and. 
further,  that  "when  one  year  has  expired 
after  the  entry  of  such  Interlocutory  judg- 
ment the  court  •  •  •  may  enter  the  final 
judgment  granting  the  divorce,  and  such 
final  judgment  shall  restore  them  to  the 
status  of  single  persons;"  and  that  if  an 
appeal  is  taken  from  tbe  interlocutory  judg- 
ment, or  a  motion  for  a  new  trial  is  made, 
"final  judgment  shall  not  be  entered  antil 
such  appeal  or  motion  has  been  finally  dis- 
posed of"  (section  182);  and  by  section  61  a 
subsequent  marriage  is  made  void  if  con- 
tracted within  the  year  after  the  interlocu- 
tory judgment.  These  provisions,  interpret- 
ed in  the  light  of  the  previous  legislation 
and  decisions  and  the  purpose  to  be  accom- 
plished by  the  law,  are  clearly  to  be  under- 
stood as  a  limitation  on  the  power  of  the 
court  in  tlie  matter,  and  as  Intended  to  for- 
bid the  entry  of  a  final  judgment  until  after 
the  prescribed  period.  The  law  can  only  be 
made  effectual  for  the  accomplishment  of  its 
object  by  holding  that  any  final  judgment 
purporting  to  grant  the  divorce  is  absolutely 
void  if  thus  prematurely  entered. 

This  conclusion  receives  additional  sup- 
port from  a  consideration  of  the  nature  of  a 
proceeding  for  a  divorce  and  of  the  recog- 
nized public  policy  on  the  subject  The  par- 
ties to  such  an  action  have  not  the  right  to 
control  procedure  as  in  other  actions.    The 
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court  Ib  not  bonnd  by  admissions  in  tbe 
pleadings,  nor  by  tbe  stipulations  of  tbe  par- 
ties, nor  is  Its  Inquiry  as  to  tbe  facts  lim- 
ited by  tbe  pleadings.  7  Bncy.  of  L.  &  Pr., 
88,  121.  Nor  can  a  divorce  be  granted  sole- 
ly  upon  tbe  testimony  or  admissions  of  the 
parties.  Cl7.  Code,  i  130;  9  Am.  &  Bug. 
Ency.  of  L.  845.  Tbe  state  Is  Interested  in 
tbe  matter.  In  Deyoe  t.  Sup.  Court  it  Is 
said:  "While  an  action  to  obtain  a  decree 
dissolving  tbe  relation  of  husband  and  vrlfe 
Is  nominally  an  action  between  two  parties, 
tbe  state,  because  of  Its  Interest  In  main- 
taining tbe  same  unless  good  cause  for  its 
dissolution  exists,  is  an  interested  party.  It 
has  been  said  by  eminent  writers  upon  tbe 
subject  that  sucb  an  action  is  really  a  tri- 
angular proceeding  in  wblcb  tbe  husband 
and  wife  and  the  state  are  parties."  Page 
482  of  140  Cal.,  page  28  of  74  Pac.  (98  Am. 
St  Rep.  73).  See,  also,  McBlain  ▼.  McBlaln, 
77  Cal.  607,  20  Pac.  6;  Warner  v.  Warner, 
100  Cal.  11,  34  Pac.  523;  Hatton  v.  Hatton, 
13G  Cal.  35^  68  Pac.  1016;  Newman  T.  Frel- 
tas,  129  Oal.  292,  61  Pac.  907,  60  K  B.  A. 
548;  1  Nelson  IMv.  8S  1,  7,  pp.  2,  17.  Tbe 
rule  In  actions  affecting  property,  that  tbe 
parties  Interested  may  control  tbe  disposi- 
tion of  the  interests  involved,  and  tbat  the 
Judgment  of  the  court  will  be  made  to  con- 
form to  such  dispositions,  when  ascertained, 
has  no  application  to  divorce  cases.  Hence 
it  follows  that  in  such  cases  there  can  be  no 
effectual  waiver  by  tbe  parties  of  any  restric- 
tion established  by  law  for  tbe  benefit  of  tbe 
public,  or  for  tbe  protection  of  the  Interest 
which  tbe  state  has  in  tbe  preservation  and 
permanence  of  tbe  marriage  relation.  Tbe 
provision  forbidding  tbe  granting  of  a  di- 
vorce solely  upon  tbe  admission,  stipulation, 
or  testimony  of  the  parties  goes  to  the  suffi- 
ciency of  the  proof,  which  Is  not  ordinarily 
disclosed  upon  tbe  record.  A  disregard  of 
this  provision  cannot  be  made  to  appear  of 
record  except  upon  appeal,  and  for  this  rea- 
son it  cannot  be  made  tbe  subject  of  Inquiry 
upon  any  collateral  attack.  But  on  appeal, 
where  sucb  disregard  appears,  it  is  always 
held  to  be  an  act  beyond  the  power  of  the 
court  to  do,  or  of  the  parties  to  sanction,  and 
absolutely  void.  Tbe  restriction  now  under 
consideration  Is  of  sucb  a  nature  tbat  a  dis- 
regard of  it  must  always  be  apparent  upon 
tbe  face  of  tbe  record,  and  consequently  the 
lack  of  power  in  the  court  will  appear  in 
every  case  vipon  an  inspection  of  the  record 
alone. 

Tbe  rule  Invoked  by  tbe  petitioner,  taken 
In  connection  with  tbe  construction  we  have 
given  to  the  act,  would  put  tbe  premature 
entry  of  final  Judgment  of  divorces  in  tbe 
class  of  errors  which  can  always  be  reached 
on  collateral  attack.  Tallman  v.  McCarty, 
11  Wis.  406,  cited  and  relied  on  by  petition- 
er, states  it  as  favorably  to  him  as  any  case 
tbat  can  be  found.  The  law  of  Wisconsin 
provided  tbat  in  partition  suits  there  should 
be  an  interlocutory  judgment  declaring  tbe 


Interests  of  tbe  parties,  tbat  commissioners 
to  make  partition  were  then  to  be  appointed, 
and  upon  tbe  confirmation  of  tbelr  report  tbe 
court  was  authorized  to  render  a  final  Judg- 
ment of  partition.  Commissioners  were  ap- 
pointed and  final  Judgment  rendered  in  ac- 
cordance with  their  report,  but  there  bad 
been  no  interlocutory  Judgment.  On  collat- 
eral attadc  in  that  case  tbe  court  held  tbe 
Judgment  valid,  and  said:  "No  order  which  a 
court  is  empowered  under  any  circumttances, 
in  the  course  of  a  proceeding  over  which  it 
had  Jurisdiction,  to  make,  can  be  treated  as 
a  nullity  merely  because  it  was  made  im- 
providently,  or  in  a  manner  not  warranted 
by  law  or  tbe  previous  state  of  tbe  case.  Tbe 
only  question  in  such  a  case  is,  had  the  court 
or  tribunal  the  power,  under  any  circum- 
»tance»,  to  make  tbe  order  or  perform  tbe 
act?  If  this  be  answered  in  tbe  affirmative, 
then  its  decision  upon  those  circumstances  be- 
comes final  and  conclusive,  until  reversed  by 
a  direct  proceeding  for  that  purpose."  (Tbe 
italics  are  our  own.)  It  is  to  be  observed 
tbat  no  question  of  public  policy  was  there 
involved,  and  tbat  tbe  public  had  no  particu- 
lar interest  in  the  decision  of  the  case,  nor 
was  there  anything  in  the  statute  governing 
tbe  procedure  in  that  case  which  could  be 
construed  as  a  restriction  upon  tbe  ordinary 
powers  of  the  court  In  a  partition  suit 
the  parties  could  agree  as  to  their  respective 
Interests,  could  waive  an  interlocutory  Judg- 
ment and  consent  to  tbe  Immediate  appoint- 
ment of  commissioners,  or  even  to  an  imme- 
diate final  judgment  without  any  prelimi- 
nary proceedings  at  all,  without  in  any  re- 
spect contravening  public  policy,  or  ti-ans- 
gressing  restrictions  made  to  protect  tbe  in- 
terests of  society.  Tbe  law  in  question  in 
this  case,  as  we  have  construed  it  was  In- 
tended as  a  limitation  upon  the  power  of 
tbe  court  with  respect  to  the  subject-matter, 
so  that  tbe  court  shall  not  be  competent  to 
grant  a  final  divorce  at  any  time  during  the 
year  succeeding  the  interlocutory  Judgment, 
and  so  as  to  require  that  tbe  interlocutory 
Judgment  be  first  entered.  The  parties  could 
not  waive  these  proceedings,  nor  invest  pow- 
er in  the  court  by  their  consent  or  acquies- 
cence. Tbe  purpose  of  the  statute  Is  to  pro- 
Tide  tbat  in  any  event  and  under  all  circum- 
stances there  shall  be  an  Interval  of  one  year 
after  the  party  is  declared  to  be  entitled  to 
a  divorce  before  it  can  become  absolute.  Tbe 
question  above  stated  cannot  here  be  affirma- 
tively answered.  There  can  be  no  state  of 
facts  wblcb  will  give  tbe  court  power  to  en- 
ter final  Judgment  immediately.  Hence,  up- 
on the  face  of  the  record  and  as  a  matter  of 
law,  tbe  final  Judgment  In  question  is,  as  a 
final  Judgment,  without  actual  or  possible 
authority,  and  is  therefore  necessarily  void. 
The  cases  holding  Judgments  valid  on  col- 
lateral attack,  although  they  may  be  neces- 
sarily founded  upon  an  erroneous  view  of 
tbe  law,  are  none  of  them  cases  in  which  tbe 
law  which  tbe  court  mistook  was  tbe  law 
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which  Tested  the  Jurisdiction  or  power  over 
the  subject-matter  in  the  court  So  far  as 
they  are  ciises  inrolTlng  Jurisdiction  of  this 
class  at  all  they  are  confined  to  instances 
where  the  Jorisdlction  over  the  subject- 
matter  is  by  law  made  to  depend  on  the 
preliminary  determination  of  a  question  of 
fact.  In  that  event  a  determination  of  the 
court  rendering  the  Judgment  that  the  facts 
which  give  the  Jurisdiction  exist  is  concln- 
sire  in  all  collateral  Inquiries.  Farmers' 
&  M.  Bank  v.  Board,  97  Cal.  328,  32  Pac. 
312;  In  re  Grove  St,  61  Cal.  438;  Cabill 
V.  Superior  Court  (Cal.)  78  Pac.  467.  But 
where  the  question  npon  which  the  Juris- 
diction depends  is  one  of  law  purely,  the 
Jurisdiction  over  the  subject-matter  is  al- 
ways open  to  collateral  inquiry.  In  re  Grove 
St,  supra;  Arroyo  D.  &  W,  Ga  v.  Superior 
Court,  92  Cal.  82,  28  Pac.  54,  27  Am.  St 
Rep.  01;  CahlU  v.  Court,  supra.  Mr.  Free- 
man says:  "When  a  tribunal  has  not  Ju- 
risdiction over  the  subject-matter,  no  aver- 
ment can  supply  the  defect;  no  amount  of 
proof  can  alter  the  case-  As  power  over  the 
subject-matter  is  given  by  law,  nothing  but 
an  additional  grant  from  the  legislative  au- 
thority can  extend  that  -power  over  a  class 
of  cases  formerly  excepted."  1  Freeman  on 
Judgments,  !  120.  And  also:  "If  a  court 
grants  relief  which  under  no  circumstances 
it  has  any  authority  to  grant,  its  judgment  is 
to  that  extent  void."    Id.  S  120c. 

It  is  contended  that  the  law.  If  thus  con- 
strued, would  be  unconstitutional.  The  Con- 
stitution, It  is  said,  confers  upon  the  superior 
court  full  Jnrlfidlctlon  of  actions  for  divorce, 
and  the  effect  of  this  law  would  be  to  arrest 
the  exercise  of  this  jurisdiction,  and  suspend 
further  action  for  one  year ;  and  If  It  can 
do  this  tor  one  year  It  must  have  power  to 
suspend  its  action  indefinitely,  or  absolutely, 
and  for  an  unlimited  time,  and  if  such  power 
exists  the  L^lslature  may'  thus  practically 
destroy  or  divest  the  jurisdiction  given  by 
the  Constitution.  If  it  were  necessary  to  the 
validity  of  this  act  to  hold  that  the  Legisla- 
ture has  power  to  suspend  absolutely  the 
functions  of  the  superior  court,  the  argiunent 
might  have  weight.  We  do  not  consider  it 
necessary.  It  Is  sufficient  to  bold  that  the 
Legislature  has  power  to  malce  reasonable 
regulations  as  to  the  proceedings  by  which 
the  Jurisdiction  in  such  cases  Is  exercised, 
and  to  prescribe  the  terms  and  conditions  on 
which  a  divorce  may  be  granted,  and  that  In 
view  of  the  subject-matter  of  the  act  and  the 
object  In  view  a  provision  for  the  postpone- 
ment of  final  Judgment  for  one  year,  and  a 
suspension  of  the  power  of  the  court  to  en- 
ter such  Judgment  in  the  meantime,  is  not 
an  unreasonable  regulation  of  the  procedure, 
and  is  within  the  legislative  power  to  pre- 
scribe, as  a  condition  necessary  to  the  exist- 
ence of  the  right  to  a  divorce.  The  right 
to  a  divorce  Is  subject  to  the  legislative  will 
and  exists  only  by  legislative  grant  The 
change  in  the  method  made  by  this  law  af- 
fects only  the  procedure  and  the  right  of  the 


parties  to  an  Immediate  divorce,  and  does  not 
take  jurisdiction  from  the  court  The  right 
to  a  divorce  not  being  inherent  or  constito- 
tional,  but  statutory,  the  Leglslatare  could 
repeal  the  law,  and  thus  effectually  prevent 
the  granting  of  any  divorces,  or  It  could  sus- 
pend the  right  for  any  number  of  years  after 
the  beginning  of  the  action,  without  affecting 
the  jurisdiction  of  the  court  The  Legis- 
lature has  complete  control  of  the  subject 
and  may  impose  whatever  restrictions  or  de- 
lays it  pleases,  either  in  regard  to  the  time 
for  beginning  the  action,  or  the  method  and 
order  of  procedure  after  the  action  is  be- 
gun. The  grant  of  jurisdiction  means  only 
that  such  limited  rights  of  divorce  as  the 
Legislature  provides  are  cognizable  In  the 
superior  court  under  such  system  of  pro- 
cedure and  subject  to  such  restrictions  as 
may  from  time  to  time  be  established. 

The  Judgment  In  qu^tlon,  being  wholly 
void  as  a  final  Judgment  granting  an  imme- 
diate divorce,  it  was  within  the  power  ot  the 
superior  court,  at  any  time,  on  motion  of  ei- 
ther party,  or  of  its  own  motion,  to  declare 
it  null,  in  so  far  as  It  purported  to  be  of 
such  effect  People  v.  Davis,  143  Cal.  675, 
77  Pac  651 ;  People  v.  Temple,  103  CaL  433, 
37  Pac.  414. 

It  is  urged  that  "the  greater  contains  the 
less"  (Civ.  Code,  §  353G),  and  hence  that,  as 
the  Judgment  in  question  necessarily  deter- 
mines that  the  plaintiff  is  entitled  to  a  di- 
vorce. It  is  therefore  valid  to  that  eoctent 
as  an  Interlocutory  judgment  under  the  stat- 
ute, and  that  the  court  should  not  vacate  it 
but  should  regard  it  as  valid  to  that  extent 
and,  the  year  having  expired,  should  now 
enter  a  final  Judgment  Cases  are  cited  to 
the  effect  that  a  judgment  for  too  much,  or 
in  excess  of  the  power  of  the  court.  Is  not 
wholly  void,  but  is  void  only  In  so  far  as  it 
Is  beyond  the  Jurisdiction.  Anderson  t.  Par- 
ker, 6  Cal.  201 ;  Ex  parte  Rosenheim,  83  CaL 
388,  23  Pac.  372;  People  v.  Brown,  113  CaL 
35,  45  Paa  181.  For  the  purposes  of  this  de- 
cision this  may  be  conceded.  There  are 
strong  reasons  In  support  of  the  proposition. 
If  the  order  proposed  to  be  entered  by  the 
superior  court  in  pursuance  of  the  motion 
was  as  far  reaching  as  the  motion,  and  pur- 
ported to  set  aside  the  Judgment  for  all 
purposes,  It  would  be  necessary  to  decide 
the  question.  It  does  not  go  so  far.  It 
purports  only  to  vacate  "so  much  of  the  de- 
cree as  awards  to  the  said  plaintiff  an  ab- 
solute divorce,"  and  expressly  declares  that 
"in  60  far  as  it  may  determine  that  the 
plaintiff  Is  entitled  to  a  divorce,"  the  judg- 
ment is  neither  to  be  modified  nor  affected 
by  the  order.  The  proposed  order  Is  there- 
fore strictly  within  the  power  of  the  superior 
com-t,  and  the  writ  of  prohibition  should  not 
be  issued. 

The  petition  Is  denied. 

We  concur:  BEATTT,  C  X;  ANGEL- 
LOTTI,  J.;  VANDYKE.  J.;  LORIGAN,  J.; 
McFARLAND,  J.:   HENSHiW.  J. 
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CLAUDIUS  v.  MELVIN,  Judge.     (S.  P. 
4,073.)      - 

(Supreme  Court  of-OaHfomia.     Feb.  8,  1903.) 

OIVOPCE— INTEBLOCUTOBT  ASD  FINAL  DECBEE8 
— VAilDITY— "YEAK"— NUNC  PRO  TVNC  EN- 
TRY— COMPUTATION  OF  TIME — STATUTE  —  RE- 
FUSAL or  fiKal  decree— mandamus. 

1.  WJiere  an  interiocntory.decree^  of  divorce 
iq  ordered  entered  nunc  pro  tunc,  the  year 
which  must  elapse  before  final  judgiUent  can  be 
given  begins  to  run  from  the  time  of  the  actual 
entry  of  the  interlocutory  judgment. 

2.  A'decree.  declaring  that  "it  appears  that  all 
the  allegations  oC  the  complaint  are  sustained; 
that  the  matter  so  alleged  and  proved  ia  behalf 
of  plaintiff  is  sufficient  in  law  to  entitle  the 
plaintiff  to  the  relief  as  prayed  for  in  the  com- 
plaint"— sufficiently  declares  "that  the  party  in 
'Whose  favor  the  court  decides  is .  entitled  to  a 
divorce,"  within  Civ.  Code,  g  131,  providing 
that-  if  the  court  decides  that  a  divorce  ought 
to  be  granted  it  shall  enter  such  an  interlocu- 
tory decree. 

3.  Where  a  decree  of  divorce  embraced  both  an 
laterlocutwy  aiid  final  iadgmeottf  and  they  were 
simultaneously  entered.,  but  the-  part  purport- 
.ing  to  grant  an-  ^umedi8te  divQrce  was  void  be- 
cause at  that  time  the  year  fi-om  the  entry  of 
the  interlocutory  judgment  had  not  expired,  the 
validity  of  the  interlocutory  judgment  was  not 
*ffectPd  thereby. 

4.  UTicre  a  valid  interlocutory  decree  of  dl- 
.vorce  had  been  entered,  and  the  time  had  passed 
for  its  vacation  on  appeal,  by  motion  for  new 
trial  or  otherwise,  an  order  of  the  trial  court 
purporting  to  set  aside  such  interlocutory  de- 
cree was  without  jurisdiction,  and  therefore 
void. 

5.  After  a  valid  interlocutory  decree  of  di- 
vorce has  been  entered  a  year,  the  trial  court 
may  be  compelled  by  mandamus  to  make  and 
cause  to  be  entered  a  final  decree  on  refusal 
of  an  application  therefor. 

In  Bank.  Original  proceeding  by  P.  Clau- 
dius against  Henry  A.  Melvln,  Judge  of  the 
Huperlar  court  of  ATameda  county,  for  writ 
of  mandamus.    GTanted. 

Asa  V.  Mendenball  and  A.  E.  Bolton,  ami- 
cus curiae,  for  petitioner.  T.  W.  Harris  and 
A.  P.  Van  Duzer,  for  respondent. 

SHAW,  J.  This  la  an  original  proceeding 
In  this  court  to  obtain  a  writ  of  mandate  to 
compel  the  defendant,  as  judge  of  the  superi- 
or court,  to  make  and  cause  to  be  entered  a 
final  judgment  of  divorce  In  an  action  In  the 
superior  court  of  Alameda  county  wherein 
P.  Claudius  Is  plaintiff  and  Geslne  Claudius 
Is  defendant. 

The  case  is  submitted  to  us  upon  a  demur- 
rer to  the  petition.  The  facta  are  as  fol- 
lows: The  action  for  divorce  was  commen- 
ced on  August  14,  1003.  The  defendant  was 
duly  served  with  summons,  and  on  August 
27,  1903,  her  default  was  duly  entered  for 
failure  to  appear  or  answer.  The  matter 
Tvas  then  referred  to  a  referee  for  the  tak- 
ing of  testimony,  and  on  September  4,  1003, 
the  court,  upon  the  referee's  report,  made 
what  Is  styled  a  final  decree  granting  the 
divorce.  The  petition  for  mandate  does  not 
allege  that  this  decree  was  entered,  but  as 
both  parties  In  their  briefs  say  it  was  enter- 
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ed  at  the  time  It  was  made,  and  argue  the 
case  on  that  hypothesis,  we  will  consider  the 
petition  as  amended  In  this  particular. 
Thereafter,  on  September  IB,  1904,  on  mo- 
tion of  plaintiff,  the  court  made  an  order 
purporting  to  set  aside  said  final  decree  on 
the  ground  that  It  was  void,  and  further  or- 
dered that  an  Interlocutory  decree,  declaring 
the  plaintiff  entitled  to  the  divorce  prayed 
for,  be  entered  nunc  pro  tunc  as  of  date  Sep- 
tember 4,  1003,  and  the  same  was  entered 
accordingly.  On  September  21,  1904,  plain- 
tiff applied  for  a  final  decree,  which  was  re- 
fused by  the  court  on  the  ground  that  the 
formal  Interlocutory  decree,  though  entered 
nunc  pro  tunc  as  of  September  4,  1903,  was 
not  In  fact. entered  until  September  15,  1904; 
that  one  year  had  not  passed  since  the  date 
of  actual  entry,  and  that  It  was  the  time  of 
the  actual  entry  of  the  interlocutory  decree, 
and  not  the  theoretical  entry  thereof,  which 
fixed  the  time  after  which  the  final  decree 
could  be  entered.  It  Is  this  final  decree  which 
the  plaintiff  seeks  to  procure  by  the  man- 
date. 

We  think  the  defendant  Is  correct  In  the 
position  that  the  year  which  must  elapse  be- 
fore final  Judgment  can  be  given  begins  to 
run  from  the  time  of  the  actual  entry  of 
the  interlocutory  Judgment,  and  not  from 
any  theoretical  nunc  pro  tunc,  date  of  entry. 

We  are  of  the  opinion,  however,  that  plain- 
tiff for  other  reasons  Is  entitled  totbe  man- 
date. In  the  case  of  Granrils  v.  Superior 
Court;  79  Pac.  891  (decided  this  day),  we  held 
that  a  final  decree,  entered  Immediately  aft- 
er the  trial  or  hearing.  Is  absolutely  Void  in 
60  far  as  It  purports  to  be  final.  It  was  not 
necessary  in  that  case  to  determine  whether 
or  not  a  decree  which  purported  to  be  a  final 
judgment  and  was  void  as  such  could,  nev- 
ertheless, stand  as  a  valid  Interlocutory  de- 
cree. If  in  form  it  was  sufllclent  therefor. 
In  this  case  the  question  is  squarely  present- 
ed. 

The  decree  entered  on  September  4,  1903, 
declared  that  "It  appears  that  all  the  allega- 
tions of  the  complaint  are  sustained  by  com- 
petent testimony;  that  said  matter,  so  al- 
leged and  proved  In  behalf  of  plaintiff,  is  suf- 
ficient in  law  to  entitle  said  plaintiff  to  the 
relief  as  prayed  for  In  said  complaint" 
Thereupon  followed  the  usual  form  of  Judg- 
ment of  divorce.  Section  131,  Olv.  Code, 
provides  that  if  the  court  decides  that  the 
divorce  ought  to  be  granted  It  shall  enter 
an  interlocutory  Judgment  declaring  "that 
the  party  in  whose  favor  the  court  decides  Is 
entitled  to  a  divorce."  This  the  part  of  the 
decree  above  quoted  substantially  does.  It 
was  therefore  sufficient  in  form  for  a  valid 
Interlocutory  Judgment.  The  entire  decree 
embraced  both  an  Interlocutory  and  a  final 
Judgment  and  they  were  dmultaneously  en- 
tered. The  part  purporting  to  grant  an  im- 
mediate divorce  was  void  because  at  that 
time  the  year  from  the  entry  of  the  Interlocu- 
tory Judgment  bad  not  expired.    It  Is  a  well- 
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Mttled  propoBlUon  that  a  Jndzment  may  be 
to  part  valid  and  In  part  void.  Unless  tbe 
two  portions  are  so  Inseparably  connected 
that  the  one  part  cannot  be  declared  TOld 
witboat  Tltiatlng  tbe  otber,  the  mle  ts  tbat 
tbe  portion  wblcb  is  not  In  excess  ol  ]nrl«- 
dlction  may  stand  and  tbe  remainder  be  con- 
sidered nulL  Wbere  a  part  of  a  Judgment  is 
valid  it  may  be  to  that  extent  enforced,  al- 
thongh  another  provision  of  the  same  Jadg- 
ment  may  be  in  excess  of  the  power  of  the 
court,  and  for  that  reason  void.  People  t. 
Brown,  118  Cal.  86,  45  Pac.  181;  Ex  parte 
Koeenbeim,  83  Cal.  802,  23  Pac  872;  Ander- 
son T.  Parker,  6  CaL  201.  Tbe  judgment  en- 
tered on  September  4,  1003,  therefore  consti- 
tuted a  valid  interlocutory  Judgment  dedar- 
tng  tiM  plaintiff  entitled  to  a  divorce.  At 
such  it  was  subject  to  be  vacated  on  appeal, 
or  on  motion  for  new  trial,  or  by  proceedings 
under  section  473,  Code  Civ.  Proc.  Tbe  time 
for  all  these  proceedings  having  expired,  and 
no  such  proceeding  to  vacate  it  having  been 
instituted,  the  court  thereupon  lost  all  power 
by  any  proceeding  in  the  case  to  modify  or 
vacate  tbe  judgment,  in  so  far  as  It  consti- 
tuted an  interlocutory  judgment  All  that 
tbe  court  could  do  at  the  time  it  made  the 
order  purporting  to  set  adde  the  whole  judg- 
ment was  to  vacate  the  part  purporting  to 
be  a  decree  of  immediate  divorce.  In  Peo- 
ple V.  Davis,  143  Cal.  676,  77  Pac.  651,  speak- 
ing of  a  valid  judgment  under  similar  cir- 
cumstances, the  court  said:  "Under  such 
drcumstances  tbe  Judgment  is  entirely  be- 
yond the  reach  of  the  court  that  rendered  it, 
except  in  a  separate  action,  and  any  order 
of  the  court  purporting  to  vacate  it  is  beyond 
tbe  jurisdiction  of  tbe  court,  and  therefore 
void.  Such  an  order  occupies  no  better  posi- 
tion than  a  Judgment  that  is  void  upon  Its 
face,  and,  like  such  a  judgment,  is  assailable 
wherever  and  whenever  It  may  be  produced, 
and  whether  tbe  attadc  upon  It  be  direct 
or  collateral" — citing  People  v.  Temple,  103 
CaL  447,  87  Pac.  414,  and  Moore  v.  Superior 
Court,  86  CaL  485,  25  Pac.  22.  It  follows 
that  the  order  of  tbe  court  made  on  Septem- 
ber 15,  1004,  purporting  to  set  aside  tbe 
whole  of  the  judgment  of  September  4,  1003, 
was  itself  wholly  void  In  so  far  as  it  attempt- 
ed to  affect  tbe  part  of  said  judgment  declaim 
ing  the  plaintiff  entitled  to  a  divorce,  and  the 
Interlocutory  judgment  remained  unaffected. 

The  entry  of  an  Interlocutory  decree  nunc 
pro  tunc  was  unnecessary,  the  order  to  en- 
ter it  was  without  authority,  and  that  part 
of  the  proceedings  was  entirely  nugatory 
and  may  be  disregarded.  A  year  had  elapsed 
between  the  time  of  the  actual  entry  of  tbe 
first  judgment,  which  stands  as  a  sufficient 
interlocutory  judgment  and  the  application 
of  the  plaintiff  for  a  final  Judgment  He  was 
therefore  at  that  time  entitled  to  a  Judgment 
granting  the  divorce,  and  the  defendant 
should  have  compiled  with  his  request  to 
make  and  enter  the  snme. 

Let  the  writ  Issue  as  pruned  for. 


We  concur:  BEATTT.  a  X:  ANGELr 
LOTTI.  3.;  VAX  DYKE.  J.;  LOBIGAM,  J.; 
McFABLAND.  J.;  HENSHAW.  J. 


(U  OU.  (5t) 

McMHtLAN  ct  A  t.  BOARD  OF  COITHS  OF 

FATNB  COUNTY  et  al» 
(Supreme  Court  of  Oklahoma.    Sept  S,  1904.) 

aTATUTES— BKFXAI.    BT    IMPUCATIOIf    ROX    VA- 
VOBKD— BBinOKS— RKCONSTBCC- 

non— TAXATioR. 

1.  It  la  neeenarr  to  a  repeal  of  a  statnta  hy 
implication  tkat  the  object  of  the  two  ■tatntes 
must  be  the  same.  If  they  are  not  both  wHl 
stand,  even  if  they  refer  to  the  same  subject. 
Following  United  Stetes  T.  Claflin,  VI  Xf.  B. 
646,  24  U  Ed.  1082L  The  act  of  the  Legialatore 
of  Oklahoma  authorisinf  the  eonstmction  of 
bridges  approved  March  11,  1808  (SeasL  Laws 
V»OS.  p.  244,  c.  29,  art  2),  ikeid  not  to  be  i«- 
pealed  by  implication  by  the  act  of  March  17, 
1803,  p.  236,  c.  29.  art  1,  concenihiff  toada  and 
bridges. 

_[Bd.  Note.— For  eases  in  point,  see  nd.  4«, 
Cent  Dig.  Stetntea,  |  230.J 

2.  Under  the  act  of  March  11.  1903,  a  bridge 
may  be  conatmcted  within  leas  than  six  milea 
of  a  bridge  already  existing,  wbeie  the  propos- 
ed bridge  la  to  be  constructed  within  one  mile 
of  an  incorporated  town  or  city.  And  under 
the  language  of  the  act  that  bridges  may  be 
constructed,  repaired,  and  recotistructed,  anch 
bridge  may  be  built  at  a  point  where  another 
bridge  now  exists,  which  has  become  uaeleaa 
or  dangerous  by  decay  or  damage. 

8.  An  act  of  the  Legislature  which  authorizes 
a  township  to  contribute  to  the  erection  of  a 
bridge  to  be  built  under  the  supervision  of  the 
countv  oommissioners,  and  authorising  a  tax 
levy  for  the  purpose  of  meeting  such  contribu- 
tion, is  not  void  ttecauae  it  authorizes  an  une- 
qual burden  of  taxation  on  tbs  people  of  such 
township, 

(SyllabH  hy  the  Court) 

Error  from  District  Oonrt,  Payne  County, 
before  Jo'tice  Jno.  H.  Borford. 

Action  by  J.  C.  McMillan  and  others 
against  the  board  of  county  commissioners 
of  Payne  county  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

This  was  an  action  by  the  plaintiffs  in  er- 
ror, as  plaintiffs  in  the  court  below,  to  enjoin 
the  defendants  in  error  from  the  levy  and 
collection  of  certain  taxes  upon  the  taxpay- 
ers of  Perkins  township,  Payne  county,  Okl., 
in  satisfaction  of  a  certain  contract  entered 
into  by  the  board  of  county  commissioners 
of  said  county  with  the  Midland  Bridge 
Company  of  Kansas  City  for  the  construction 
of  a  bridge  across  the  Cimarron  river,  in  said 
Perkins  township,  by  the  terms  whereof  Per- 
kins township  was  to  pay  two-thirds  of  the 
cost  of  such  bridge,  amounting  to  $9,200,  and 
the  county  of  Payne  was  to  pay  one-third 
thereof,  amounting  to  $4,600.  At  the  1903 
session  of  the  Legislature  of  the  territory  of 
Oklahoma  (Sess.  Laws  1903,  p.  244,  c  28. 
art.  2)  there  was  passed  an  act  approved 
March  11,  1903,  entitled  "An  act  authorizing 
the  construction  of  bridges."  and  by  tbe 
terms  whereof  it  was  provided  that  bridges 

•Bsbearlns  denltd  February  U,  IMS. 
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more  than  200  feet  in  length  may  be  con- 
Btructed,  repaired,  or  reconstructed  across 
any  stream  in  the  territory — such  bridges 
not  to  be  located  nearer  than  ti  miles  of  each 
other,  except  that  more  than  one  bridge  may 
be  built  witbin  one  mile  of  any  Incorporated 
town  or  city — and  may  be  constructed  of 
wood,  iron,  steel,  stone,  or  other  material. 
The  act  then  provides  that,  whenever  a 
stream  requiring  such  bridge  passes  through 
an  organized  township,  the  board  of  trustees 
of  such  township  shall  have  authority,  by 
and  with  the  consent  of  the  board  of  county 
commissioners,  to  order  the  construction  of 
such  bridge,  and  pay  for  two-thirds  the  cost 
of  construction  thereof  by  warrants  drawn 
on  the  road  and  bridge  fund  of  the  township, 
which  fund  shall  be  created  by  tax  levy  on 
all  the  property  in  said  township,  which  levy 
shall  not  exceed  5  mills  per  year;  the  war- 
rants  so  issued  to  draw  6  per  cent,  per  an> 
num  from  their  date.  The  same  Legislature 
passed  another  act  relating  to  roads  and 
bridges,  which  was  approved  March  17,  1003, 
which  conferred  upon  the  iKtard  of  county 
commissioners  sole  control  of  all  bridges 
more  than  20  feet  long,  and  power  to  con- 
tract  for  their  erection,  and  authorized  the 
county  commissioners  to  levy  a  general  road 
and  bridge  tax  on  all  the  property  of  the 
county,  not  exceeding  6  mills  on  the  dollar, 
for  the  purpose  of  constructing  bridges  over 
any  river  or  principal  stream  in  the  county. 
This  act  provided  that  all  bridges  more  than 
20  feet  long  sliall  be  under  the  control  and 
supervision  of  the  board  of  county  commis- 
sioners. Sess.  Laws  1903,  p.  236,  c.  29,  art  1. 
At  the  commencement  of  this  action  a  tem- 
porary injunction  was  granted,  and  after- 
wards a  motion  to  dissolve  the  same  came 
on  to  be  heard  before  Hon.  John  H.  Burford, 
Judge  of  the  First  Judicial  District  of  the 
territory  of  Oklahoma,  at  his  chambers  in 
Guthrie,  which  hearing  resulted  in  a  Judg- 
ment dissolving  the  temporary  injunction 
theretofore  granted,  and  from  this  order  and 
Judgment  the  plaintiffs  appeal  to  this  court. 

George  S.  Green  and  John  W.  Scothorn, 
for  plaintiffs  in  error.  Williams  &  Burdick 
and  Hunt  &  Bush,  for  defendants  in  error. 

GILLETTE,  J,  (after  stating  the  facts).  It 
is  urged  on  behalf  of  plaintiff  that  the  dis- 
trict court  erred  in  not  holding  the  act  of 
March  11,  1903  (Sess.  Laws  1903.  p.  244,  c. 
29,  art.  2),  repealed  by  implication  in  the 
passage  of  the  act  of  March  17,  1903  (Sess. 
I^ws  1903,  p.  236,  c.  29,  art.  1),  authorizing 
the  construction  of  bridges.  It  is  almost  a 
stereotyped  expression  to  say  that  repeals 
by  implication  are  not  favored.  In  Carpenter 
V.  Russell,  13  Okl.  277,  73  Pac.  930,  this 
court,  following  U.  S.  v.  Greathouse,  17  Sup. 
Ct.  701,  41  L.  Ed.  1130,  states  the  rule  as  fol- 
lows: "It  is  also  a  well-settled  rule  In  con- 
struing statutory  provisions  that  repeals  by 
implication  are  not  favored,  and,  when  two 


statutes  covering  in  whole  or  In  part  the 
same  matter  are  not  absolutely  irreconcilable, 
effect  should  be  given,  if  possible,  to  both  of 
them."  And  this  rule  is  universal;  the 
courts,  with  varying  language,  declaring  the 
same  principle  whenever  called  upon  to  con- 
strue apparently  conflicting  statutes.  In 
United  States  v.  Claflin,  97  U.  S.  546,  24  L. 
Ed.  1082,  the  court  says:  "It  is  necessary  to 
a  repeal  by  Implication  that  the  object  of  the 
two  statutes  must  be  the  same.  If  they 
are  not,  both  -will  stand,  even  if  they  refer 
to  the  same  subject."  Measured  by  this 
standard,  we  find  no  irreconcilable  or  nec- 
essary conflict  between  the  provisions  of 
these  two  enactments.  They  both  relate  to 
county  bridges,  and  their  chief  difference  is 
In  the  manner  of  paying  for  them  when  c«m- 
Btructed.  The  act  of  March  17th  provides 
the  manner  In  which  the  county  may  provide 
the  necessary  funds  and  build  them,  where 
the  length  of  the  bridge  to  be  built  is  more 
than  20  feet  The  act  of  March  11th  pro- 
vided the  manner  in  which  a  township  may 
aid  the  county  in  the  construction  of  certain 
bridges,  and  the  extent  to  which  it  may  so 
aid  the  county,  and  the  power  which  may  be 
exercised  by  a  township  in  determining  the 
question  whether  or  not  such  aid  shall  be 
given.  The  right  of  the  township  is  limited 
to  such  work  of  internal  improvement  within 
the  township,  and  enables  the  township  to 
dictate  the  place  of  construction  and  the  ma- 
terial to  be  used;  thus  exercising  a  power 
which  cannot  be  employed  by  a  township 
under  the  provisions  of  the  act  of  Marcu 
17tb.  In  this  the  act  of  March  11th  is  sim- 
ply an  act  conferring  powers  upon  the  town- 
ship, and  in  no  way  limits  or  abbreviates 
tbe  powers  of  the  board  of  county  commis- 
sioners in  the  construction  of  bridges  under 
the  provisions  of  the  act  of  March  17th;  nor 
is  there  any  conflict  between  the  provisions 
of  the  two  acts,  further  than  the  limitation 
contained  in  the  act  of  March  lUh  concern- 
ing the  distance  between  bridges. 

Counsel  for  plaintiffs  in  error  say  with 
reference  to  the  act  of  March  17th:  "The 
court  will  see  from  an  examination  of  the 
act  of  March  17,  1903,  that  it  is  provided 
that  all  bridges  more  than  twenty  feet  in 
length  shall  be  constructed  by  the  county." 
If  such  act  contained  such  provision,  there 
would  be  strong  grounds  for  their  contention, 
but  we  are  unable  to  find  such  provision  in 
tbe  act.  or  to  give  the  act  such  Interpretation. 
Section  3  provides  that  the  board  of  county 
commissioners  "shall  have  sole  control  of 
all  bridges  more  than  twenty  feet  long,"  and 
shall  contract  for  their  erection.  But  this 
is  not  a  provision  equivalent  to  saying  that 
the  county  alone  shall  construct  all  such 
bridges.  In  fact,  the  subsequent  provisions 
of  said  section  would  seem  to  require  tbe  re- 
verse of  such  construction,  because  of  the 
provision  authorizing  county  commissioners, 
in  their  discretion,  to  enter  Into  an  agree- 
ment with  any  township  board  within  the 
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county,  In  cases  where  money  may  be  appro- 
priated from  the  road  and  bridge  fund  of  the 
county,  for  the  purpose  of  constructing  any 
road  or  bridge  In  the  township;  and  the  fur- 
ther provision  in  said  section  that  any  in- 
corporated city  or  town  may  appropriate 
funds  to  aid  the  township  or  county  In  the 
construction  or  Improvement  of  any  road  or 
bridge  not  only  indicates  that  it  was  not 
the  purpose  of  the  act  of  March  17tb  to  pro- 
vide that  bridges  more  than  20  feet  In  length 
"shall  be  constructed  by  the  county,"  but  the 
contrary  is  expressly  shown  to  be  the  inten- 
tion of  the  Legislature,  as  incorporated  cities 
may  aid  both  the  township  and  the  county  In 
the  construction  of  any  road  or  bridge.  And 
these  provisions  in  the  act  of  March  17th 
seem  to  have  been  incorporated  therein  in 
order  to  harmonize  the  provisions  of  the  two 
acts  of  March  11th  and  17th.  We  are  there- 
fore of  the  opinion  that  there  Is  not  such 
conflict  between  the  acts  under  considera- 
tion as  to  Justify  this  court  in  holding  that 
the  act  of  March  11th  was  repealed  by  impli- 
cation by  the  passage  of  the  act  of  March  17, 
1903.  And  we  are  further  of  the  opinion  that 
there  Is  not  such  conflict  between  the  two 
acts  as  that  a  general  repealing  clause  In  the 
act  of  March  17th  repeals  the  said  act  of 
March  11th. 

It  is  urged  by  the  plaintiffs  In  error  that 
the  tax  levy  for  the  construction  of  such 
bridge  should  be  enjoined  for  the  reason 
that  such  bridge  is  proposed  to  be  construct- 
ed at  a  point  on  the  Cimarron  river.  In  Per- 
kins township,  where  an  old  bridge  now 
stands,  south  of  the  town  of  Perkins,  which 
is  within  one  mile  of  the  town  of  Perkins. 
We  do  not  think  the  position  is  tenable. 
The  language  of  the  first  section  of  the  act 
of  March  11th,  "that  bridges  may  be  con- 
structed, repaired  or  recoustructed  across 
any  stream  In  this  territory  as  hereinafter 
provided,"  plainly  indicates  that  it  is  the 
purpose  of  the  act  to  authorize  the  recon- 
struction of  a  bridge  at  a  point  where  there 
Is  one  already  in  existence.  The  word  "re- 
constructed," as  here  used,  must  be  held  to 
mean  what  is  meant  by  the  word  in  its  ordi- 
nary use  and  acceptation,  and  this  is  defined 
by  Webster  "to  construct  again;  to  rebuild." 
While  the  language  of  the  act  Is  general,  and 
does  not  in  terms  limit  the  exercise  of  the 
power  to  cases  where  a  bridge  now  in  exist- 
ence has  become  useless  or  dangerous  by  de- 
cay or  damage,  it  is  nevertheless  the  plain 
import  of  the  language  used;  and,  turning  to 
the  evidence  upon  which  the  trial  court  act- 
ed, we  find  the  following  testimony  given  by 
one  W.  A.  Knight,  wlio,  speaking  of  the 
bridge  now  in  existence,  stated:  "The  bridge 
Is  in  a  condition  that  we  have  to  keep  con- 
tinually nursing  it — ^repairing  It — and  have 
had  for  the  last  year.  The  trusses  of  the 
bridge  are  worn  out — have  rotted  off  where 
they  go  into  the  main  part  of  the  bridge — and 
we  have  had  to  shorten  them  up  and  cut 
them  off  on  accoimt  of  them  being  rotten, 


and  put  new  trnssea  on  to  hold  it.  It  is  only 
temporary  now.  The  piles  that  are  now  In 
there — ^part  of  them — during  the  high  water, 
have  sagged  down  the  river,  and  we  have  it 
now  propped  up  temporarily  only  on  top  of 
that  to  hold  that  up.  It  is  In  a  passable  con- 
dition— just  to  say  passable — but  it  is  not 
safe  at  all,  it  Is  not  considered.  Many  of  the 
citizens  on  the  south  side  of  the  river  even 
now  don't  try  to  cross  on  that  bridge.  I 
think  they  are  unduly  alarmed,  perhaps,  but 
we  can't  tell  those  conditions.  They  ford  it 
a  good  deal  of  the  time.  We  have  been 
propping  it  up  and  repairing  it  from  time  to 
time  now  for  the  last  year.  Sometimes 
there  would  be  a  day  or  two  we  can't  go  over 
it."  We  think  this  language  of  the  act,  to- 
gether with  the  proof  submitted,  must  be 
held  to  legally  as  well  as  equitably  justify 
the  steps  taken  to  reconstruct  the  bridge 
In  question;  the  same  being  in  Perkins  town- 
ship, and  less  than  one  mile  from  the  town 
of  Perkins. 

The  objection  nrged  to  the  act  of  March 
11,  1003,  that  it  is  in  contravention  of  the 
organic  act  of  the  territory,  requiring  uni- 
formity in  the  taxation  of  property,  cannot 
be  sustained.  The  provisions  of  this  act  are 
applicable  to  any  and  all  townships  of  the 
territory  that  see  fit  or  have  occasion  to  t&ke 
advantage  of  its  provisions.  It  is  not  soffi- 
dent  to  say  that,  because  all  townships  of 
the  territory  do  not  require  the  same  privi- 
leges under  the  law,  therefore  you  may  not 
pass  a  law,  the  provisions  of  which  accom- 
modate only  a  few  of  the  townships,  or  pos- 
sibly but  one  of  them,  by  the  terms  whereof 
a  tax  may  be  levied  to  meet  its  requirements. 
Laws  may  rightfully  l»e  passed  by  the  Legis- 
lature, general  in  their  nature,  and  calculat- 
ed to  meet  the  various  requirements  of  the 
political  subdivisions  into  which  the  terri- 
tory may  be  divided  for  governmental  pur- 
poses. So  long  as  ditterent  conditions  exist 
in  different  municipalities,  there  can  be  no 
such  thing  as  a  uniform  burden  of  taxation, 
as  applied  to  such  different  localities.  If 
one  township  requires  the  bridging  of  a 
stream  which  passes  through  It,  and  another 
township  has  no  such  stream,  and  therefore 
no  such  requirement  is  necessary,  a  law 
which  permits  the  one  requiring  such  bridge 
to  incur  a  debt  sufllelent  to  build  It  Is  not 
void  because  of  the  fact  that  It  has  provided 
a  manner  in  which  the  people  of  the  town- 
ship may  be  taxed  greater  than  It  is  neces- 
sary for  those  in  the  other  township  to  be. 
"A  tax  is  uniform  when  it  operates  alike  In 
all  places  where  the  subject  of  it  may  l» 
found,  and  is  not  wanting  in  sudi  uniform- 
ity because  the  thing  Is  not  equally  distrit>- 
uted  In  all  parts  of  the  United  States." 
Bouvler,  L.  D.  10&7  ORawles'  Rev.)  citing 
Edye  v.  Robertson,  112  U.  S.  580,  5  Sup.  Ct 
247.  28  L.  Ed.  798. 

It  may  be,  as  argued  by  counsd  for  plain- 
tiffs, that  the  passage  of  the  law  under  con- 
sideratiou  was  unwise,  and  Qie  enforcement 


Digitized  by 


Google 


Okl.) 


MCMILLAN  V.  BOARD  OP  COM'Ra 


901 


unjust  to  the  people  of  Perkins  township, 
■when  measured  by  the  rights  and  privileges 
of  the  citizens  of  other  townships  of  Payne 
county,  but  this  court  cannot  deal  with  such 
questions.  It  Is  not  charged  with  the  bur- 
den of  determining  the  wisdom  of  legislation. 
It  may  only  determine  the  question  as  to 
whether  or  not  any  given  lefrfslatlve  act  Is 
within  the  constitutional  province  of  the 
Le^islatui-e  to  pass  it. 

Counsel  for  the  plaintiffs  in  error,  in  sup- 
port of  their  contention  that  the  bridge  In 
question  is  a  county  bridge,  call  attention  to 
the  fact  that  the  bridge,  when  built.  Is  to  be 
built  under  the  supervision  of  the  board  of 
county  commissioners,  accepted  by  them, 
and  ever  after  maintained  as  other  county 
bridges  are  maintained;  and  they  say,  "This 
brings  US  to  the  proposition  whether  or  not 
Perkins  township  can  be  forced  to  build  a 
bridge  for  Payne  coxmty."  The  provisions 
of  the  act  are  permlssory  only,  as  are  provi- 
sions of  a  statute  which  permits  a  township 
to  build  a  bridge  less  than  20  feet  in  length. 
When  once  constructed,  they  are  open  alike 
to  the  use  of  all  the  people  of  the  county  or 
territory  having  occasion  to  use  them.  The 
roads  or  bridges  of  the  territory  are  public 
highways,  opened  and  constructed  under  the  | 
authority  of  the  Legislature.  They  are  de- 
nominated generally  as  county  or  township 
roads  or  bridges,  according  as  the  Legislature 
may  authorize  taxation  for  the  purpose  of 
constructing  them;  but  neither  the  county 
nor  township  has  such  sovereign  capacity 
as  to  be  denominated  the  owner  thereof,  ex- 
cept with  the  consent  of  the  territory.  They 
are  subject  at  all  times  to  the  legislative  will 
touching  their  construction,  repair,  or  main- 
tenance, and  we  do  not  think  the  fact  that 
a  township  has  been  authorised  by  the  Legis- 
lature to  furnish  money  to  construct  a  par- 
ticular bridge  necessary  within  the  township 
is  an  imi>08itlon  of  an  unjust  tax  upon  the 
taxpayers  of  that  township  simply  because 
it  has  been  so  authorized. 

Counsel  for  the  plaintiffs  in  error  cite  in 
support  of  their  contention  in  this  re8i>ect 
Taylor,  McBean  &  Co.  t.  Chandler  et  al.,  9 
Helsk.  (Teuu.)  340,  24  Am.  Rep.  308,  where 
the  court  observes:  "A  state  burden  cannot 
be  placed  upon  any  territory  less  than  the  en- 
tire state,  nor  a  county  burden  uix>n  a  terri- 
tory greater  or  smaller  than  the  county." 
And  supporting  this  principle,  they  cite  Board 
of  County  Conaniissioners  v.  State,  155  Ind. 
604,  58  N.  E.  1037,  where  that  court  says:  "A 
tax  imposed  upon  a  township  for  the  erection 
and  maintenance  of  a  jail  In  the  county  seat, 
which  was  to  be  located  In  such  township, 
was  unconstitutional,  since  under  [Const]  art. 
10,  sec.  1,  a  tax  for  county  purposes  must  be 
uniform  throughout  the  county."  Also  Was- 
son  V.  Board  of  County  Commissioners  of 
Wayne  County  (Ohio)  32  N.  E.  472,  17  L.  R. 
A.  795,  in  which  the  Supreme  Court  of  Ohio 
holds  Illegal  an  act  of  the  Legislature  which 
authorizes  any  county  of  the  state  to  raise 


money  by  taxation  to  secure  the  location  of 
the  Ohio  agricultural  experiment  station 
within  the  county;  and  Livingston  Co.  v. 
Welder,  64  III.  427,  where  the  court  holds  il- 
legal, under  authority  of  the  Legislature  of 
that  state,  a  tax  levied  by  a  county  for  the 
purpose  of  securing  the  location  of  the  re- 
form school.  We  do  not  dissent  from  the 
conclusions  reached  by  the  Indiana,  Illinois, 
and  Ohio  courts  in  the  cases  above  cited.  The 
local  taxes  voted  in  each  of  the  above  cases 
are  In  support  of  governmental  institutions. 
There  is  no  local  necessity  for  them  peculiar 
to  the  local  subdivision  of  the  state  which  Is- 
sought  to  be  taxed,  and  we  think  the  facts  in 
those  cases  come  clearly  within  the  observa- 
tions of  the  Tennessee  court,  supra,  and  the 
like  principle  stated  by  Judge  Cooley  in  his 
work  on  taxation  (2d  Ed.)  p.  141,  but  we  think 
a  distinction  must  be  drawn  between  those 
cases  and  the  one  under  consideration.  That 
there  is  a  clear  distinction  between  the  local 
necessity  for  a  bridge  and  a  state  institution 
or  a  county  jail  must  be  apparent  to  alL  The 
local  necessity  for  a  bridge  across  a  stream  in 
a  township  is  much  greater  to  the  people  of 
that  township  than  it  is  to  other  townships  of 
the  county  or  territory,  although  the  people 
generally  are  privileged  to  use  it  To  do 
without  it,  however,  may  be  a  damage  to  the 
people  of  the  township  gi-eater  than  the  bur- 
den of  taxation  necessary  to  construct  it;  and 
we  see  no  reason  why  legislative  consent 
should  be  refused  in  such  a  case,  or  why, 
when  given,  such  consent  should  be  held  void 
because  it  permits  taxation  greater  in  one  lo- 
cality than  another.  In  this  we  think  we  are 
supported  by  the  Supreme  Court  of  Indiana 
(Board  of  County  Commissioners  T.  Washing- 
ton Township,  23  N.  E.  257),  from  which  we 
quote  in  part:  "Has  a  county  a  right  to 
compel  a  township  to  bear  part  of  the  ex- 
pense of  repali-iug  a  county  bridge  situated 
within  the  limits  of  a  township,  and  not  with- 
in the  control  of  a  town  or  city?  The  only 
statutory  provisions  which  bear  directly  upon 
the  question  are  these:  'If  the  probable  cost 
of  constructing  or  repairing  any  bridge  or 
culvert  shall  exceed  seventy-live  dollars,  the 
township  trustee  where  such  bridge  is  to  be 
located  shall  notify  the  board  of  commission- 
ers of  his  county  of  the  necessity  of  such  a 
bridge  or  culvert;  and  tf,  in  the  opinion  of  the 
county  commissioners,  the  public  convenience 
shall  require  the  building  or  repairing  of  such 
a  bridge  or  culvert,  they  shall  cause  estimates 
or  surveys  thereof  to  be  made,  and  cause  the 
same  to  be  erected.  The  trustee  of  the  town- 
ship in  which  is  located  such  bridge  or  cul- 
vert shall,  however,  pay  from  the  road  fund 
of  the  township  seveuty-flve  dollars  of  the 
cost  of  such  buildings  or  rejMtirs.'  Elliott's 
Supp.  §  1586.  These  statutory  provisions,  as 
it  has  been  repeatedly  held,  do  not  relieve 
the  county  from  the  duty  of  malntaiulug 
county  bridges.  Board  v.  Emmerson,  95  Ind. 
579;  Board  v.  Bacon,  00  Ind.  31;  Board  v. 
Ai-nett,  116  Ind.  438,  19  N.  E.  299.    It  has 
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been  also  held  that  the  right  of  control  Is  not 
In  the  township,  but  is  in  the  county.  Yeag- 
er  V.  Township,  81  Ind.  46;  Perry  v.  Barnett, 
C5  Ind.  522.  In  view  of  the  law  thus  author- 
itatively settled,  but  one  conclusion  Is  logical- 
ly i>ossible,  and  that  is  this:  A  township  Is 
only  liable  to  contribute  in  the  case  designat- 
ed by  the  statute.  This  is  so  because  the  gen- 
eral duty  is  imposed  upon  the  county  and 
the  means  of  performing  It  are  exclusively 
vested  in  its  ofiHcers.  By  ascertaining  the  case 
designated  by  the  statute,  we  are  enabled  to 
determine  whether  this  action  will  lie,  for.  In- 
dependently of  the  statute,  it  cannot  be  main- 
tained. It  is  not  difficult  to  ascertain  what 
case  it  is  which  the  statute  designates,  for 
Its  words  clearly  Indicate  It  The  case  which 
it  designates  Is  In  a  case  wherein  'the  town- 
ship trustees  shall  notify  the  board  of  com- 
missioners of  the  necessity'  for  a  bridge  or 
culvert,  since  this  is  the  only  case  referred 
to,  directly  or  Indirectly,  by  the  Legislature. 
The  statute  does  not  empower  the  board  of 
commissioners,  of  its  own  motion,  to  build  or 
repair  a  bridge,  and  then  demand  contribu- 
tion. On  the  contrary,  It  explicitly  provides 
that  contribution  can  only  be  enforced  in  a 
case  where  the  township  takes  the  Initiative. 
A  county  bridge  must  be  kept  in  repair  at  the 
expense  of  the  county  In  all  cases  except  one, 
and  that  one  case  is  a  case  In  which  the 
township  trustees  represent  to  the  board 
that  there  Is  a  necessity  for  a  bridge,  and  se- 
cure action  upon  the  representation.  The 
county  cannot  by  Its  own  unsolicited  action 
impose  a  burden  on  the  township.  This  con- 
clusion gives  eBfect  to  the  language  of  the 
statute,  and  Is  in  harmony  with  all  of  our  de- 
cisions." It  will  be  observed  that  the  Indi- 
ana court  had  imder  consideration  a  statute 
In  many  respects  Identical  with  the  statute 
of  Oklahoma  involved  in  this  case.  There, 
if  the  probable  cost  of  constructing  or  repair- 
ing a  bridge  exceeded  $75,  the  township  trus- 
tee notified  the  board  of  county  commission- 
ers, and,  if  the  commissioners  saw  fit  to  build 
the  bridge,  it  became  the  duty  of  the  town- 
ship to  pay  from  Its  road  and  bridge  fund 
J75  toward  the  construction  of  the  bridge; 
and  this  notwithstanding  the  fact  the  bridge 
is  built  by  the  county  commissioners,  and 
after  construction  becomes  a  county  charge. 
The  Api)ellate  Court  of  the  same  state,  in  the 
case  of  Board  of  County  Commissioners  of 
Martin  County  y.  Mltchelltree  Township,  30 
N.  E.  937,  again  had  under  consideration  lia- 
bilities of  counties  and  towns  arising  under 
the  same  law,  in  which  the  decision  in  the 
case  of  The  Board  of  Commissioners  v.  Wash- 
ington Township  Is  upheld,  and  in  this  case 
judgment  against  the  township  for  contribu- 
tion to  the  county  for  the  construction  of  a 
bridge  is  affirmed. 

A  case  closely  analogous  to  the  one  under 
consideration— that  of  Rltz  v.  Tannehlll  et 
al.  (Iowa)  29  N.  W.  424 — was  decided  by  the 
Supreme  Court  of  Iowa,  In  which  the  court 


say:  "Under  the  statute  (Miller's  Code  1886, 
c.  03,  p.  149)  which  provides  that  It  shall  be 
lawful  for  any  township  to  aid  in  the  con- 
struction of  county  bridges  when  the  estimat- 
ed cost  of  the  same  is  not  less  than  $10,000. 
as  fixed  by  the  board  of  supervisors,  but  the 
aggregate  amount  of  tax  shall  not  exceed  one- 
half  of  the  estimated  cost  of  the  bridge  souf^t 
to  be  aided,  as  fixed  by  the  board  of  super- 
visors, the  estimate  of  the  board  must  pre- 
cede the  vote  of  the  electors;  and,  where 
such  estimate  has  not  been  first  made,  the 
court,  upon  a  writ  of  certiorari  filed  by  a  tax- 
payer, will  set  aside  the  tax  as  illegally  Im- 
posed." It  will  be  observed  that  the  Iowa 
statute  Is  In  substance  the  same  as  the  Okla- 
homa statute,  except  that  the  liability  of  the 
township  is  fixed  at  50  per  cent,  of  the  esti- 
mated cost  of  bridges  which  do  not  cost  less 
than  $10,000,  as  fixed  by  an  estimate  of  the 
board  of  supervisors,  while  under  our  stat- 
ute townships  are  permitted  to  aid  the  county 
to  the  extent  of  two-thirds  of  the  costs  where 
the  bridge  is  not  less  than  200  feet  long. 
Such  law  Is  upheld  by  that  court  from  the 
plain  Import  of  the  decision. 

In  the  case  of  Uhl  v.  The  Township  of 
Douglass,  Butler  Co.,  27  Kan.  80,  the  court 
had  under  consideration  the  question  of  the 
liability  of  the  township  to  pay  to  the  plain- 
tiff $100,  which  the  town  board  had  agreed 
on  behalf  of  the  township  to  pay  in  aid  of 
the  construction  of  a  bridge  across  the  Little 
Walnut  river,  the  county  having  agreed  to 
pay  $1,000  towards  Its  construction,  when 
subscription  had  been  secured  to  the  extent 
of  $200;  and  Chief  Justice  Horton,  conclud- 
ing the  opinion  of  the  court,  says:  "•  •  • 
Counsel  for  defendant  contend  that  the  sev- 
eral sections  of  the  statute  Imimsing  upon 
township  officers  the  duty  of  opeuing  roads 
[bridges]  refers  to  small  bridges  or  culverts 
only,  and  not  to  the  kind  Involved  in  this 
case.  This  concession  gives  to  townships  all 
the  authority  claimed  In  this  Instance.  If 
they  have  the  power  to  contract  for  small 
bridges  or  culverts,  as  the  amount  agreed  to 
be  paid  in  this  case  was  limited  to  $100,  the 
authority  to  make  the  contract,  under  such 
concession,  cannot  well  be  disputed.  It  is  as 
advantageous  and  beneficial  for  the  people  of 
a  township  to  have  a  bridge  constructed  over 
a  river  or  other  large  stream  within  the 
township  as  over  a  small  creek  or  stream. 
In  our  opinion,  the  bill  of  particulars  filed 
before  the  Justice  was  not  defective,  and  stat- 
ed facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  township." 

These  cases,  we  think,  sustain  the  conten- 
tion that  townships  under  legislative  autbor- 
ity  may  contribute  to  aid  the  county  In  the 
construction  of  a  bridge  which  It  is  after- 
wards the  duty  of  the  county  to  maintain, 
notwithstanding  the  constitutional  provision 
with  reference  to  equal  taxation. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  will  be  affirmed.    All 


Digitized  by 


Google 


OkL) 


GREAT  WESTERN  MTQ.  CO.  T.  BATHQATn 


903 


the  Justices  conpiirrlng.  except  BDRFORD, 
O.  J.,  n-lio  presided  In  the  court  belowi  not 
idttliig. 


(IE  Okl.  87) 
GREAT  WESTERN  MFG.  CO.  v.  BATH- 
GATE et  sL* 
(Supreme  Court  of  Oklahoma.    Jan.  11,  1905.) 
nzraBEs  —  uoBTOAaxs  —  machinebt— oohdi- 

TIORAL   BILL   OF   BALK. 

1.  Chattels  attached  to  the  realty  after  the 
•zecntion  of  a  mortgage  of  It  become  a  part  of 
the  mortgaged  property,  if  they  are  attached  bf 
the  owner  of  the  realty,  and  as  a  permanent  Im- 
provement of  the  estate,  and  not  for  mere  tem- 
porary purposes. 

[Va.  Note. — For  cases  in  point,  see  toL  23, 
Cent.  Dig.  Fixtures,  i{  S^Ul.] 

2.  Machinery  adapted  to  and  suitable  for  the 
purpose  of  running  a  grist  mill,  purchased  on 
condition  that  the  same  shall  remain  the  prop- 
erty of  the  vendor  until  the  purchase  price  is 
fully  paid,  and  where  such  condition  is  eviden- 
ced br  a  conditional  bill  of  sale  drawn  up  and 
stened,  but  not  at  the  time  recorded  as  provid- 
ed by  the  laws  of  this  territory,  and  where  the 
premises  in  which  such  machinery  is  to  be  used 
are  mortgaged  to  a  third  party,  and  where,  sub- 
sequent to  the  execution,  acknowledgment,  and 
recording  of  such  real  estate  mortgage,  the  ma- 
chinery purchased  as  aforesaid  is  placed  in  the 
mill  covered  by  said  real  estnte  mortgage,  and 
to  used  as  a  part  of  said  mill,  and  is  attached 
to  the  same  by  nails,  screws,  bolts,  and  cleats, 
and  is  used  for  carrying  out  the  general  pur- 
poses of  said  mill,  and  as  a  permanent  fixture, 
and  where  such  conditional  bill  of  sale  is  not 
recorded  until  after  the  signing,  acknowledging, 
and  recording  of  the  real  estate  mortgage,  and 
after  said  machinery  is  so  placed  in  the  mill 
and  becomes  a  fixture  therein,  the  lien  of  the 
real  estate  mortgage  as  to  sn'>li  machinery  will 
be  superior  to  and  prevail  as  against  the  rights 
«(  the  vendor  under  such  conditional  bill  of  sale. 

(Syllabus  by  the  C!ourt) 

Blrror  from  District  Ooort,  Logan  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Thomas  Bathgate  against  the 
Great  Western  Manufacturing  (Company  and 
others.  Judgment  for  plalntitf,  and  defend- 
ant company  brings  error.    Affirmed. 

This  was  an  action  commenced  by  Thomas 
Bathgate  by  filing  a  petition  in  the  district 
court  of  Logan  county  on  the  15th  day  of 
August,  1802.  His  first  cause  of  action  was 
upon  a  promissory  note  In  the  sum  of 
95,178.43,  dated  April  1,  1890,  due  and  pay- 
able April  1,  1902,  with  interest  at  8  per 
cent  per  annum.  The  second  cause  of  ac- 
tion set  up  a  real  estate  mortgage  of  concur- 
rent date  with  the  above  note,  to  secure  the 
payment  of  the  said  sum  of  $5,173.43.  This 
mortgage  covered  property  described  as  fol- 
lows: "Beginning  at  a  stake  In  the  western 
llmlta  of  Southern  Kansas  Railroad  right  of 
way,  one  hundred  thirty^one  (131)  feet,  two 
(2)  Inches  south  17  degrees,  16  minutes  west 
trotn  the  northwest  corner  of  the  Santa  F6 
addition  to  the  town  site  of  Mulhali;  thence 
■oath  17  degrees  and  16  minutes  West,  three 
hundred  (300)  feet  to  a  stake;  thence  72 
deg.,  44  min.  west  one  hundred  fifty  (150) 
feet  to  a  stake;  thence  south  44  mln.  east 

*Behearliic  denied  February  11.  UtS. 


one  hundred  fifty  (15(0  feet  to  th«  place  of 
beginning,  containing  one  acre  more  or  less, 
and  being  a  part  of  the  northeast  one-quar- 
ter (M)  of  section  four  (4)  In  Township  18  of 
range  two  (2)  west  of  the  Indian  Meridian, 
being  the  same  premises  conveyed  by  Abel 
Champion  by  warranty  deed  on  March  14. 
1899,  to  James  Talt,  Sr.,  and  said  warranty 
deed  is  recorded  In  the  Recorder's  office  of 
Logan  County,  Territory  of  Oklahoma,  on 
the  16th  day  of  March,  1889,  In  book  10,  on 
page  531;  and  also  all  the  buildings  and 
appurtenances  added  to  or  affixed  or  which 
may  have  been  added  to  or  affixed  to  the 
above  described  realty,  including  one  steam 
flouring  mill  of  sixty  (60)  barrels  dally  ca- 
pacity; boiler  room;  all  the  mill  machinery 
including  steam  engine  No.  7502,  and  all  the 
connections  and  fixtures  of  the  boiler,  to- 
gether with  all  the  belts,  pipes  and  fixtures, 
whether  fastened  to  said  mill  or  movable,  of 
every  kind  and  nature  together  with  all  ma- 
chinery that  may  hereafter  be  placed  in  said 
mill,  together  with  all  and  singular  the  tene- 
ments, hereditaments  and  appurtenances 
tberennto  belonging  or  in  any  wise  apper- 
taining thereto." 

It  was  alleged  in  the  petition  that  the  mort- 
gage to  all  of  the  above  pr(q;>erty  had  become 
absolnte  by  reason  of  the  nonpayment  of  the 
principal  and  interest  above  mentioned,  and 
the  failure  to  pay  taxes  assessed  against  the 
property  for  the  year  1902.  The  plaintiff  in 
error,  the  Great  Western  Manufacturing 
Company,  was  brought  in  as  a  party  to  the 
original  suit  because  it  appeared  from  tb» 
records  on  file  in  the  register  of  deed's  office 
of  Logan  county  that  this  company  had  an 
interest  as  mortgagee  in  the  above  real  prop- 
erty, by  virtue  of  a  real  estate  mortgage 
entered  into  between  the  prindiwl  defend- 
ants, James  Tait,  Sr.,  and  Mary  A.  Talt,  his 
wife,  and  the  Great  Western  Manufacturing 
Company,  dated  the  6th  day  of  October, 
1888;  and  it  was  asked  in  the  petition  that 
whatever  lien  might  be  possessed  by  the  de- 
fendant the  Great  Western  CJompany  should 
be  decreed  to  be  a  subsequent  lien  to  that  of 
the  plaintiff,  Thomas  Bathgate.  The  ether 
defendants,  James  Talt,  Sr.,  and  Mary  A. 
Talt;  bis  wife,  were  at  all  times  In  default 
for  want  of  answer,  and  Judgment  was  ob- 
tained by  the  plaintiff  below  against  them  by 
default 

On  the  15tb  day  of  August  1802,  the  Great 
Western  Manufacturing  Ck>mpany  filed  its 
answer.  This  answer  sets  up  the  real  estato 
mortgage  mentioned  above,  which  was  given 
by  Tait  to  the  Great  Western  Manufacturing 
Company.  This  mortgage,  It  appears  by  the 
recitals  of  this  answer,  was  executed  on  the 
6th  day  of  October,  1890,  and  was  for  the 
principal  sum  of  $1,463.10,  with  interest  at 
8  per  cent  The  property  covered  by  thla 
mortgage  to  described  exactly  as  follows: 
"Beginning  at  a  stake  in  West  limits  ot 
Southern  Kansas  Railway  right  of  way  (131) 
one  hundred  thirty-one  feet;  two  (2)  inches 
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south;  17  degrees,  16  mln.  West  from  North- 
west corner  of  Snnta  F6  addition  to  town 
site  of  Mulhall,  thence  South  17  deg.,  16  mln. 
West  300  feet  to  a  stake,  thence  North  72  deg. 
44  mln.  West  150  feet  to  a  stake,  thence 
North  17  deg.,  10  min.  East  300  feet  to  a 
«take,  thence  south  44  deg.  east  150  feet  to  a 
point  of  commencement;  containing  one  acre, 
more  or  less,  and  being  a  part  of  the  North- 
«ast  one  fourth  04)  of  Section  No.  four  (4) 
In  Township  (18)  eighteen.  Range  Two  (2) 
West,  Indian  Meridian.  To  have  and  to  hold 
the  same,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  In  other  wise  apper- 
taining forever."  By  this  answer  It  Is  de- 
nied that  plaintiff  has  a  mortgage  on  cer- 
tain of  the  machinery  set  forth  in  Exhibit  B 
attached  to  said  answer,  for  the  reason  that 
this  machinery  was  furnished  subsequent  to 
the  date  of  Bathgate's  mortgage  above  men- 
tioned, and  It  Is  claimed  that  this  machinery 
]s  covered  by  the  mortgage  to  the  Great 
Western  Manufacturing  Company.  It  Is  con- 
ceded in  said  answer  of  the  Great  Western 
Manufacturing  Company  that  Thomas  Bath- 
gate, the  plaintiff  In  the  court  below,  has 
a  first  and  superior  Hen  upon  all  of  the  prop- 
erty, including  the  mill  and  machinery,  with 
the  exception  of  the  mill  machinery  described 
m  Exhibit  B,  and  which  was  sold  by  the 
said  the  Great  Western  Manufacturing  Com- 
pany to  Talt  Subsequent  to  the  filing  of 
this  answer,  leave  of  court  first  having  been 
obtained,  the  Great  Western  Manufacturing 
Company  filed  an  amended  answer  and  cross- 
petition.  In  this  amended  answer  and  cross- 
petition  It  Is  claimed  that  the  plaintiff  In 
«rror,  the  Great  Western  Manufacturing 
Company,  claims  possession  of  the  machinery 
described  in  Exhibit  B  by  virtue  of  a  con- 
ditional bill  of  sale.  This  was  for  the  sum 
of  $1,846.05,  and  was  executed,  as  claimed 
by  the  Great  Western  Manufacturing  Com- 
pany, on  the  28th  day  of  December,  1898, 
and  the  said  bill  of  sale  was  for  the  same 
consideration  as  the  second  real  estate  mort- 
gage— tliat  Is,  the  one  given  to  the  Great 
Western  Manufacturing  Company — and  the 
consideration  for  both  was  the  machinery 
bought  at  that  time  from  the  Great  Western 
Manufacturing  Company.  The  difference  be- 
tween the  sum  named  as  the  consideration  In 
the  mortgage  and  the  sum  named  In  the  bill 
of  sale — something  like  ?400 — having  been  a 
payment  of  cash  by  James  Tait,  Sr.,  and  by 
the  return  of  some  old  machinery  In  trade 
for  new  received  from  the  company.  It  Is 
alleged  In  this  answer  that  the  real  estate 
mortgage  to  the  Great  Western  Manufactur- 
ing Company  was  given  on  the  6th  day  of 
October,  1899,  and  was  recorded  on  the  29th 
day  of  October,  1899.  The  conditional  bill 
of  sale  was  executed  on  the  2Sth  day  of 
December,  1808,  and  was  recorded  In  the 
office  of  the  register  of  deeds  of  Logan  coun- 
ty on  the  6th  day  of  August,  1002.  Tlie  lan- 
guage of  the  conditional  bill  of  sale,  after 


omitting  the  caption,  is  aa  follows:  "And  it 
Is  hereby  stipulated  and  It  Is  the  express 
condition  of  this  agreement  of  sale  and  pur- 
chase, that  until  full  and'  complete  payment 
of  the  purchase  money  herein  mentioned,  and 
the  interest  thereon,  whether  such  purchase 
money  or  any  part  of  It  Is  evidenced  by  said 
promissory  notes,  or  any  renewals  thereof,  is 
made,  the  title,  ownership  and  right  of  pos- 
session of  said  machinery  does  not  pass  from 
the  party  of  the  first  part;  and  said  first 
party  may,  at  any  time  after  default  of  any 
payment  and  agreement  heretofore  mention- 
ed reduce  the  same  to  its  possession,  and  for 
the  purpose  may  with  or  without  legal  pro- 
cess, enter  upon  any  premises  where  the 
same,  or  any  part  thereof,  may  be,  and  may 
sever,  and  detach  the  same  or  any  part 
thereof,  from  any  freehold,  land,  tenement, 
appurtenances  or  fixtures  to  which  the  same 
may  be  attached,  whether  the  same  has  be- 
come a  part  thereof  or  not,  because  of  such 
attachment,  and  may  remove  the  same,  and 
have,  hold,  and  retain  possession  thereof; 
with  the  full  right  thereafter  to  use,  sell  or 
dispose  of  the  same  for  its  sole  use  and  bene- 
fit; and  upon  the  taking  of  snch  possession, 
all  or  any  claim  to  or  ui)on,  or  Interest  in, 
or  right  of  possession  of  the  said  machinery 
or  any  part  thereof,  by  the  said  party  of  the 
second  part,  or  his  assigns,  shall  cease,  end 
and  determine,  and  any  part  of  the  purchase 
money  which  shall  have  been  paid,  shall  be 
forfeited  to  the  party  of  the  first  part,  and 
no  claim  therefor  shall  be  made  or  maintain- 
ed by  the  party  of  the  second  part  This  con- 
tract is  subject  to  the  approval  of  the  Great 
Western  Manufacturing  Company,  at  Its  of- 
fice in  Leavenworth,  Kansas,"  (Executed  by 
both  parties.) 

Plaintiff  filed  his  reply  to  the  second 
amended  answer,  in  the  form  of  a  general 
denial.  The  property  in  controversy  was 
sold  under  order  of  the  coiurt,  and  the  funds 
are  now  held  subject  to  the  decision  of  this 
court  as  to  Its  proper  distribution. 

Afterwards,  and  on  the  31st  day  of  JIarch, 
1903,  the  above  cause  came  on  for  trial,  a 
Jury  being  waived  by  both  parties,  and  the 
cause  was  submitted  to  the  court  for  deci- 
sion. After  hearing  the  evidence  and  argu- 
ments of  counsel,  and  being  fully  advised, 
the  court  on  said  day  found  the  issues  in  fa- 
vor of  the  plaintiff  and  against  the  defendant 
and  cross-petitioner.  The  court  further 
found  that  the  defendant  and  cross-petitioner 
is  not  entitled  to  the  possession  and  return 
of  the  property  claimed  to  have  been  con- 
ditionally sold  and  delivered  by  it  to  the  de- 
fendant James  Tait,  Sr.,  being  the  machinery 
placed  in  the  flourmill  In  Mulhall,  Okl.;  that 
the  said  property  became  a  part  of  the  fix- 
tures when  placed  In  said  mill,  and  said 
defendant  and  cross-petitioner  is  not  entitled 
to  recover  the  value  thereof,  or  any  part  of 
said  property  or  Its  value,  and  Is  not  entitled 
to  the  recovery  or  payment  of  any  part  of 
the  funds  now  In  court,  realized  from  the 
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sale  of  the  real  estate  and  mill  and  mill 
property  and  machinery  and  plant  heretofore 
sold  by  the  receiver  In  this  action;  and  that 
judgment  should  be  rendered  accordingly.  To 
which  Judgment  the  plaintiff  in  error,  the 
Great  Western  Manufacturing  Company,  ex- 
cepted. Motion  for  new  trial  was  regularly 
made  and  filed,  which  was  overruled  by  the 
court,  and  exceptions  saved,  and  plaintiff  In 
error  now  brings  the  case  here  for  review. 

R.  N.  McConnell  and  Cotteral  &  Hornor, 
for  plaintiff  in  error.  Charles  H.  Woods,  for 
defendant  in  error  Bathgate. 

IRWIN,  J.  (after  stating  the  facts).  The 
decision  of  this  case  depended  in  the  court 
below,  and  a  reversal  or  aflBrmance  of  the  de- 
cision of  the  district  court  depends  In  this 
court,  upon  the  question  as  to  whether  the 
mortgage  of  the  defendant  in  error  Bathgate 
was  a  prior  and  superior  lien  upon  the  mill 
machinery  pwchased  by  the  defendant  Tait 
of  the  Great  Western  Manufacturing  Com- 
pany, and  placed  in  the  mill  subsequent  to 
the  signing  and  execution  of  the  mortgage,  as 
against  the  rights  of  the  plaintiff  in  error, 
the  Great  Western  Manufacturing  Company, 
under  their  second  mortgage  and  conditional 
bill  of  sale  executed  at  the  time  of  the  pur- 
cliase  of  the  mill  machinery  described  in  the 
record  in  Exhibit  B.  It  Is  disclosed  by  the 
record  that  the  mortgage  of  the  defendant  in 
error  Bathgate  was  dated  April  1, 1899 ;  that 
the  mortgage  of  the  Great  Western  Manu- 
facturing Company  was  dated  October  6, 
1809;  that  the  conditional  bill  of  sale  from 
the  Great  Western  Manufacturing  Company 
to  Tait  was  executed  on  the  28th  day  of  De- 
cember, 1898,  but  was  not  recorded  in  the  of- 
fice of  the  register  of  deeds  of  Logan  county 
nntil  the  6th  day  of  August,  1902,  being  exe- 
cuted prior  to  the  mortgage  from  Tait  to 
Bathgate,  but  not  recorded  until  long  subse- 
quent thereto.  This  mortgage  from  Tait  to 
Bathgate  was  a  real  estate  mortgage,  and  the 
decision  of  the  district  court  was  based  upon 
the  finding  that  the  property  In  controversy, 
to  wit,  the  mill  machinery  described  in  Ex- 
hibit B  of  the  record,  was  a  fixture,  and  had 
become  a  part  of  the  real  estate,  and  conse- 
quently was  subject  to  the  real  estate  mort- 
gage. 

This  leads  us  to  the  first  proposition  to  be 
considered;  that  is,  was  the  mill  machinery 
In  question  affixed  to  the  real  estate,  and  did 
the  evidence  show  that  fact?  We  take  it 
that  the  question  of  whether  property  of  this 
character  Is  of  a  chattel  nature,  or  whether 
It  Is  a  part  of  real  estate,  Is  a  mixed  question 
of  law  and  fact,  largely  determined  in  each 
case  by  the  evidence.  Whether  machinery 
such  as  that  In  controversy  In  this  case  is  or 
Is  not  fixtures  should  be  determined  by  the 
following  tests:  First,  by  determining 
whether  the  machinery  has  been  actually  an- 
nexed to  the  realty,  or  something  appurte- 
nant to  the  realty ;  second,  whether  the  ma- 


chinery is  applicable  to  the  nae  or  purpose 
to  which  that  part  of  the  realty  with  which 
It  Is  connected  Is  appropriated ;  third,  the  in- 
tention of  the  party  making  the  annexation 
to  make  a  permanent  annexation  to  the  free- 
hold. 

In  the  case  of  Stockwell  ▼.  Campbell,  89 
Conn.  3G2,  3C4,  12  Am.  Rep.  393,  the  Supreme 
Court  of  that  state  said:  "This  rule,  which 
requires  a  physical  annexation  of  the  article 
to  the  building,  we  consider  well  settled,  but 
the  annexation  need  not  be  such  as  to  re- 
quire any  actual  disruption  for  its  removal. 
It  may  be  attached  to  the  building  by  mere- 
adjustment  of  construction  and  putting  in 
place,  as  in  case  of  doors  and  window  blinds,- 
which  are  obviously  a  part  of  the  building, 
though  attached  only  by  hinges,  or  it  may  be- 
held in  a  place  prepared  to  receive  it,  by  Its: 
mere  size  and  weight,  as  in  the  present  case." 
In  the  same  opinion  the  same  court  said,  on 
page  3C5  of  39  Conn.  (12  Am.  Rep.  393):  "In 
all  these  cases  the  article  is  applied  to  the 
building  in  such  a  way  as  to  show  an  Intent 
to  annex  It  permanently  to  the  freehold; 
the  annexation,  whether  by  means  of  nails  or 
screws  or  hinges,  or  mere  weight,  being  still 
a  physical  annexation.  The  precise  manner 
In  which  the  article  Is  kept  In  place  Is  not 
important,  except  as  it  may  often  tlirow  some 
light  upon  the  question,  in  a  doubtful  case, 
whether  a  permanent  annexation  was  intend- 
ed. In  the  present  case  the  Intent  to  make 
the  annexation  permanent  Is  very  clearly 
shown  by  the  preparation  of  the  house  for 
the  reception  of  the  furnaces." 

In  addition  to  the  three  tests  given  above, 
we  think  that  in  the  case  of  mills  and  mill 
machinery  a  special  rule  has  been  adopted 
by  most  of  the  courts  passing  upon  this  ques- 
tion, and  we  believe  the  true  rule  in  this 
class  of  cases  is  that  laid  down  by  the  Su- 
preme (3ourt  of  Pennsylvania  in  the  case  of 
Voorhis  V.  Freeman,  2  Watts  &  S.  116,  3T 
Am.  Dec.  490,  the  syllabus  of  which  Is  as  fol- 
lows: "The  criterion  of  a  fixture  In  a  man- 
sion house  or  dwelling  is  actual  and  perma- 
nent fastening  to  the  freehold,  but  this  is  not 
the  criterion  of  a  fixture  in  a  manufactory  or 
a  mill.  Machinery  which  Is  a  constituent 
part  of  the  manufactory  to  the  purposes  of 
which  the  building  has  been  adopted,  with- 
out which  it  would  cease  to  be  such  manu- 
factory, Is  part  of  the  freehold,  though  it  l>e 
not  actually  fastened  to  It;  and  this  cri- 
terion has  a  place  in  questions  between  ven- 
dor and  vendee,  heir  and  executor,  as  well  as 
debtor  and  execution  creditor,  but  not  be- 
tween tenant  and  landlord  and  remainder'- 
man.  Ruled,  therefore,  that  a  mortgage  and 
sale  of  a  lot  and  iron-rolling  mill,  with  the 
buildings,  apparatus,  steam  engine,  boilers^ 
and  bellows  attached  to  the  same,  passed  the 
entire  set  of  rolls  used  in  the  mill,  whether 
actually  in  place,  or  temporarily  detactied  to 
make  room  for  such  as  were,  and  that  such 
rolls  could  not  be  seized  and  sold  as  chattels 
on  a  fieri  facias  against  the  mortgagor." 
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In  the  ense  of  Christian  T.  Drlpps,  28  Pa. 
271,  which  was  a  case  where  the  machinery 
in  question  consisted  of  a  planing  machine, 
lathes,  and  vises,  in  a  machine  shop  or  car 
factory,  the  manner  of  their  annexation  was 
differently  testified  to  by  various  witnesses. 
There  was  testimony  to  show  that  the  joist 
lathe  stood  on  blocks,  and  that  the  lathe  and 
blocks  were  fastened  to  tlie  floor  by  sctcw 
bolts,  and  that  the  countershaft  for  running 
the  lathe,  and  which  was  part  of  it,  was 
fastened  by  bolts  to  the  ceiling.  And  ail  the 
other  lathes  were  fastened  to  the  floor  by 
driving  staple.s  across  the  feet  into  the  floor, 
and  the  countershafts  to  the  ceiling.  All  the 
lathes  were  run  by  steam  power,  but  one  was 
rigged  for  foot  power,  and  partly  worke<l 
with  a  treadle.  One  witness  said  that  the 
lathes  were  not  fastened  to  the  floor  in  any 
manner.  On  this  state  of  facts,  the  court 
said:  "But  the  question  was  not  whether 
these  lathes  were  bolted  and  Btrapi>ed  to  the 
floor  and  celling,  for.  If  they  were  a  neces- 
sary part  of  the  machinery  for  carrying  on 
the  business  of  the  machine  shop,  they  be- 
longed to  the  manufactory,  whether  bolted  to 
the  floor  or  not  That  a  machine  shop  for 
manufacturing  railroad  cars  would  be  in- 
complete, if  not  useless,  without  lathes,  is 
almost  a  self-evident  proposition." 

In  the  case  of  Ege  v.  Kille,  84  Pa.  340,  the 
court  said:  "The  criterion  of  a  fl.vture  de- 
pends on  the  business  for  which  the  premises 
are  used.  A  fixture  in  a  manufactory,  mill, 
or  colliery  may  have  no  adaptation  to  many 
other  kinds  of  business.  Although  not  at- 
tached, yet,  if  it  be  designated  for  the  con- 
venience of  trade  on  the  premises,  and  be  so 
used,  or  subject  to  be  called  into  use  at  any 
time,  it  becomes  a  fixture.  If  the  article  is 
indispensable  in  carrying  on  the  specific 
business,  it  becomes  a  part  of  the  realty. 
Voorhis  V.  Freeman,  2  Watts  &  S.  116  [37 
Am.  Dec.  490];  Pyie  v.  Pennock,  2  Watts  & 
S.  390  [37  Am.  Dec.  517].  This  rule,  however, 
does  not  prevent  a  tenant  who  erects  fixtures 
for  the  benefit  of  his  trade  or  business  from 
removing  them  from  the  demised  premises 
within  his  term.  The  question  here  Is  be- 
tween persons  who  were  hostile  claimants 
to  the  land.  As  between  them,  all  the  ma- 
chinery and  implements  necessarily  used  in 
working  the  mines  became  a  part  of  the 
realty.  There  was  therefore  no  error  in  the 
court  charging:  'Whether  fast  or  loose,  all 
the  machinery  of  an  ore  bank  which  Is  nec- 
essary to  constitute  it  such,  and  without 
which  It  would  not  be  an  ore  Imnk,  equipi>ed 
and  ready  for  use  as  such,  are  a  part  of  the 
freehold;  and  the  recovery  of  the  land  by 
the  plaintiffs  in  the  action  of  ejectment  gave 
to  them  the  ore  banks  on  it,  with  all  the  ma- 
chinery, whether  fast  or  loose,  necessary  to 
constitute  them  such,  equipped  and  ready 
for  use.'  That  some  machinery  was  essen- 
tially necessary  to  raise  the  ore  and  prepare 
it  for  market  is  very  manifest.  It  was  there- 
fore proper  to  show  what  machinery  was  ac- 


tually used  for  that  purpose,  and  to  submit 
its  necessity  and  value  to  the  jury.  The  evi- 
dence was  rightfully  received." 

In  the  case  of  Ottumwa  Woolen  Mill  Co. 
V.  Hawley,  44  Iowa,  57,  24  Am.  Rep.  719,  tlie 
steam  engine,  boiler,  whistle,  pump  and  all 
its  attachments  and  belts,  connecting  it  di- 
rectly with  the  other  machinery,  fulling  mill 
and  its  attachments  and  belts,  main  shaft 
and  pulleys  thereon,  and  the  belts  connect- 
ing tlie  countershafting,  and  all  other  ma- 
chinery necessary  to  make  a  complete  woolen 
mill,  as  a  whole,  were  held  to  be  real  prop- 
erty. The  machinery  was  connected  with 
the  motive  power,  and  was  fastened  to  the 
floor  by  screws  in  the  feet;  the  carders,  how- 
ever, being  kept  in  position  by  their  own 
weight.  The  spinning  Jacks  were  fastened 
and  held  in  position  by  cleats  nailed  to  the 
floor,  and  by  iron  rods  running  up  tlu-ongh 
the  floor  above.  It  was  argued  that  this  ma- 
chinery was  equally  well  adapted  to  any 
other  building;  that  they  were  manufactur- 
ed with  a  view  of  being  used  In  any  woolen 
mill  in  which  they  might  be  placed;  that 
they  were  entire  and  complete  machines  in 
and  of  themselves;  and  that  the  physical 
attachments  were  such  that  they  might  lie 
readily  removed  to  any  other  building;  and 
that  there  was  nothing  in  the  character  of 
the  machine  or  mode  of  annexation  denoting 
that  they  were  intended  as  permanent  an- 
nexations to  the  realty,  and,  because  of  the 
above  considerations,  such  machinery  was 
personalty.  In  answering  this  argument,  the 
court  said,  at  page  04  of  44  Iowa  (24  Am. 
Rep.  719):  "It  being  conceded  by  all  the  eas- 
es that  the  engine,  boiler,  and  attachments, 
being  the  motive  power,  are  fixtures,  and 
that  the  stones  or  burrs  of  a  gristmill,  with 
the  attachments,  are  likewise  fixtures,  it  is 
not  easy  to  understand  why  any  dividing  line 
should  l>e  made  at  the  point  where  the  tielt- 
ing  attaches  to  the  other  machinery.  Is 
there  anything  In  the  whole  record  of  this 
case  tending  to  show  that  the  machinery  in 
question  was  intended  to  t>e  any  less  perma- 
nent than  the  engine,  shafting,  or  belt?  The 
fair  presumption  is  that  the  whole  machin- 
ery, including  that  now  In  question,  was 
placed  in  the  building  with  the  intention 
that  they  should  remain  there  as  a  part  of 
the  manufactory  until  worn  out  or  displa- 
ced by  others.  This  assumption  is  as  strong 
and  controlling  as  to  the  carding  machines, 
spinning  Jacks,  etc.,  as  it  Is  as  to  the  engine, 
shafting  and  belts.  Our  conclusion  is  that 
all  of  the  machinery  which  was  propelled 
by  the  engine  was  part  of  the  real  estate, 
and  passed  with  the  foreclosure  and  sher- 
IfTs  deed." 

In  the  case  of  Hopewell  Mills  v.  Tannton 
Savings  Bank.  150  Mass.  521,  23  N.  B.  327. 
6  L.  R.  A.  249,  15  Am.  St.  Rep.  235.  which 
was  a  case  of  machinery  placed  in  a  cotton 
mill  after  the  date  of  a  real  estate  mortgage, 
it  was  brought  up  for  decision  on  an  agreed 
statement  of  facts.    A  description  of  each 


Digitized  by 


Google 


OkL) 


OBBAT  WBSTBSN  MFO.  GO.  t.  BA.TH0AT1L 


907 


machine  was  glTen,  the  character  of  Its  an- 
nexation, and  how  It  Is  run.  These  ma- 
chines were  not  especially  bnllt  for  nse  Is 
this  particular  mill,  and  all  could  equally 
well  have  been  used  for  the  same  purpose 
In  any  other  cotton  mill  having  the  ordi- 
nary room  to  hold  and  power  to  operate 
them.  The  court  In  that  case  said:  "The 
character  of  the  property,  as  real  or  per- 
sonal, may  be  fixed  by  contract  with  the 
•wner  of  the  real  estate  when  the  article  is 
put  in  position,  but  such  a  contract  cannot 
affect  the  rights  of  a  mortgagee  or  of  an  in- 
nocent purchaser  without  notice  of  it.  *  *  * 
The  bnilding  mortgaged  was  a  cotton  mill, 
and  the  machinery  in  controreny  was  all 
procured  for  use  in  manufacturing  cotton 
cloth.  Most  of  it  was  heavy,  and  there  is 
much  to  indicate  that,  while  there  were  chan- 
ges In  the  kind  of  goods  manufactured,  the 
machines  were  not  of  a  kind  intended  to  be 
moved  from  place  to  places  but  to  be  pnt  in 
position,  and  there  need  with  the  building, 
until  they  should  be  worn  out,  or  until,  for 
some  unforeseen  cause,  the  real  estate  should 
be  changed  and  jrat  to  a  different  use.  Of 
most  of  them  It  is  said  in  the  agreed  state- 
ment that  they  were  fastened  to  the  floor  for 
the  purpose  of  steadying  them  when  in  use^ 
but  it  is  also  said  that  this  is  not  a  state- 
ment of  the  only  purpose  for  which  they 
were  fastened.  They  seem  to  have  been  at- 
tached to  the  building,  and  connected  with 
the  motive  power,  with  a  view  to  perma- 
nence." The  same  doctrine  is  laid  down 
by  the  Massachusetts  Supreme  Court  in  the 
cases  of  Thompson  v.  Vinton,  121  Mass. 
139;  Hunt  T.  Iron  Co.,  97  Mass.  279; 
Pierce  v.  George,  108  Mass.  78,  U  Am.  Rep. 
810;  Bank  v.  Machine  Worlu,  127  Mass. 
642. 

In  the  Appellate  Court  of  Illinois,  in  the 
case  of  Fifield  &  Morris  v.  Farmers'  Nation- 
al Bank,  47  III.  App.,  at  page  119,  it  is  held: 
"The  Intention  of  the  parties  has  much  to 
do  with  the  question  whether  certain  attach- 
ments to  realty  are  to  be  regarded  as  fix- 
tures that  will  pass  with  the  land,  and  this 
intention  is  manifested  by  acts."  The  facts 
of  the  above  case  are  so  closely  similar  to 
the  facts  at  bar  as  to  make  it  almost  a  re- 
markable coincidence.  On  July  1,  1801,  cer- 
tain citizens  of  the  village  of  Winonette  en- 
tered into  a  written  agreement  with  one 
Richard  Day  by  which  they  agreed  to  convey 
to  said  Day  certain  real  property  in  said  vil- 
lage and  pay  blm  ^,000.  Day  agreed,  on  his 
part,  to  erect  on  said  lots  a  shoe  factory 
building,  and  to  put  in  the  necessary  ma- 
chinery and  equip  the  same  for  a  shoe  fac- 
tory. By  way  of  complying  with  his  part 
of  the  contract.  Day  purchased  of  Fifield  & 
Moise  machinery  for  the  shoe  factory,  a  list 
of  which  is  given  in  the  report  (pages  119 
and  120).  The  weight  of  the  machinery  (it 
being  all  that  was  necessary  for  the  fitting 
ant  of  a  complete  shoe  factory)  varied  from 
20  pounds  to  1,100  pounds,  part  of  it  fasten- 


ed to  the  floor,  or  planks  fastened  to  the  floor 
by  lag  screws,  and  also  bolted  to  the  shaft- 
ing overhead.  Part  of  the  machines  were 
fastened  to  benches  by  wood  screws,  and 
bolted  to  the  shafting,  such  benches  being 
nailed  to  the  floor.  Tlie  machinery  was 
all  placed  tn  the  building  under  Day's  direc- 
tion, and  was  put  in  the  building  for  the 
purpose  of  manufacturing  shoes,  and  was  all 
used  for  that  purpose,  and  increased  the  val- 
ue of  the  plant.  The  record  showed  in  that 
case,  as  it  did  in  the  case  at  bar,  that  this 
machinery  was  essential  to  the  plant,  and 
was  especially  adapted  for  manufacturing 
shoes,  and  necessary  for  that  purpose;  and, 
when  it  was  placed  in  the  building,  it  was 
not  with  the  purpose  of  taking  it  out  Fi- 
field &  Morse,  the  vendors  of  the  machinery, 
knew  for  what  purpose  the  machines  were 
sold,  and  that  they  would  be  attached  to  the 
factory  building  in  the  manner  in  which 
they  were.  The  machinery  was  sold  on  80, 
60,  and  00  days'  time,  with  the  proviso  that 
the  machinery  should  remain  their  property 
imtil  paid  for.  Day,  having  failed,  on  the 
23d  of  November,  1891,  gave  a  trust  deed  or 
mortgage  to  the  lots,  describing  the  lots  by 
number,  but  without  making  any  reference 
in  the  mortgage  to  the  machinery.  On  the 
24th  of  November  the  FIfleld-Morse  Company 
started  a  replevin  suit  for  the  machlneiy 
which  they  had  sold.  Under  an  agreement 
among  all  the  parties,  the  property  was  sold, 
and  the  receiver  was  ordered  to  keep  out  a 
certain  sum,  to  be  distributed  as  ordered  by 
the  court  Under  this  state  of  facts,  the 
court  said:  "The  sole  question  for  our  deci- 
sion in  this  case  is  whether  or  not  the  ma- 
chinery in  question,  placed  in  and  attached ' 
to  the  manufacturing  building  in  the  man- 
ner shown  by  the  testimony,  and  under  all 
the  circumstances,  became  fixtures  to  the 
real  estate  and  passed  by  the  trust  deed  of 
Day  to  appellee.  The  question  Is  one  not  en- 
tirely free  from  doubt,  and  the  authorities, 
as  might  be  expected,  are  not  altogether  in 
harmony.  In  consideration  of  the  case,  we 
will  first  notice  the  nature  of  appellant's 
contract  with  Day  in  regard  to  the  sale  of 
the  machinery.  They  undertook  to  retain  ti- 
tle in  themselves,  secret  to  all  the  world 
save  to  the  parties  to  the  contract,  and  there- 
by give  an  appearance  of  ownership  in  Day 
to  the  machines,  when  in  fact  he  had  none. 
Contracts  of  this  nature  are  disapproved  by 
courts  and  Judges,  and  held  void  as  to  third 
parties.  The  Supreme  Court  of  this  state 
has  often  passed  on  the  question,  so  holding 
them  void  as  to  third  parties.  Jennings  v. 
Gage,  13  III.  610,  66  Am.  Dec.  476;  Bruudage 
V.  Camp,  21  111.  830;  Mnrch  ▼.  Wright,  46 
HI.  488,  95  Am.  Dec.  455;  Hervey  T.  B.  I. 
Locomotive  Works,  03  U.  S.  664^  23  L.  Bd 
1003;  Chlckerlng  v.  Bastress,  130  HI.  206,  22 
N.  B.  642,  17  Am.  St  Rep.  309.  But  in  addi- 
tion to  this,  appellants  allowed  the  machines 
to  be  attached  to  the  freehold,  and  used  in 
the  building  as  a  part  of  the  plant;  and  tliis, 
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too,  under  a  deed  to  Day  that  required  the 
macbineiy  not  to  be  removed  within  five 
years.  We  think,  nnder  those  circumstan- 
ces, the  appellants,  In  equity,  ought  to  be 
held  as  baving  waived  the  secret  Hen,  and 
consented  to  the  machinery  being  used  as  a 
part  of  the  manufacturing  plant.  If  this 
should  not  be  so,  then  Day  would  be  placed 
in  an  appearance  of  affluence  by  which  he 
could  procure  credit  and  deceive  the  public. 
•  •  ♦  It  will  be  observed  that  appellants 
did  not  place  the  machinery  in  the  factory 
building,  but  It  was  done  by  Day,  who  un- 
doubtedly placed  it  there  with  the  Intention 
of  its  becoming  a  part  of  the  factory,  and 
this  was  at  least  Impliedly  assented  to  by  ap- 
pellants. The  fact,  if  it  be  a  fact,  that  ap- 
pellants claimed  these  machines  before  the 
taking  of  the  real  estate  mortgage  by  appel- 
lee, can  make  no  difference.  Having  allow- 
ed the  machines  to  be  placed  in  the  building, 
appellants  ought  not  to  be  allowed  to  change 
their  attitude  when  creditors  were  pressing 
tot  security  and  payment.  It  Is  not  neces- 
sary, to  consider  the  question  of  whether  ap- 
pellants rescinded  the  contract  with  Day  by 
tendering  to  him  the  check  or  draft  he  gave 
them  in  payment  for  the  machinery.  Peel- 
ing satisfied  that  justice  has  been  done  in 
the  case,  we  will  not  attempt  to  review  the 
authorities  cited  with  a  view  to  reconcile 
them.  The  decree  Of  the  court  below  Is 
therefore  affirmed." 

In  the  case  of  McRea  t.  Central  National 
Bank  of  Troy,  66  N.  T.  489,  the  Supreme 
Court  of  that  state  reviews  all  of  the  cases 
theretofore  decided  In  the  state,  and  comes 
to  the  conclusion  that  where  a  building  Is 
especially  adapted  for  a  mill  plant,  and  for 
the  purpose  of  holding  the  machinery  used 
in  the  business,  and  where  the  machines 
were  fastened  to  the  floor  by  plates,  nails, 
and  cleats,  and  were  attached  to  the  gearing, 
It  all  constituted  one  entity,  and  was  real 
property,  and  the  fact  that  most  of  the  ma- 
chines were  complete  In  this,  could  be  remov- 
ed without  material  injury  to  them  or  to  the 
bulldUig,  and  could  be  put  in  any  other  build- 
ing having  strength  to  support  and  power 
to  run  them,  would  not  change  this  charac- 
ter. 

In  the  case  of  Rogers  et  al.  v.  Crow  et  al., 
40  Mo.  91,  03  Am.  Dec.  299,  the  Supreme 
Court  of  that  state  said:  "In  accordance 
with  this  rule,  it  has  been  held  repeatedly 
that  the  machinery  of  a  manufactory  Is  to 
be  regarded  as  a  part  of  the  realty,  whether 
it  Is  attached  to  the  body  of  the  building,  or 
merely  connected  with  the  other  machinery 
by  running  bands  or  gearing,  which  may  be 
thrown  off  at  pleasure  and  without  injury 
to  the  freehold.  In  general,  it  may  be  said 
that,  as  between  vendor  and  vendee,  the  pur- 
chaser is  clearly  entitled  to  everything  that 
has  been  annexed  to  the  freehold  with  a 
view  to  increasing  Its  value  or  adapting  it 
to  the  purposes  for  which  it  is  used." 

In  the  case  of  Feeder  v.  Van  Winkle,  33 


Atl.  399,  51  Am.  St  Rep.  828,  the  Snjjreme 
Court  of  New  Jersey  usee  this  language: 
"The  various  appliances  were  aetnally  an- 
nexed to  the  freehold.  They  were  fitted  for 
and  applied  to  the  use  to  which  the  real  es- 
tate was  appropriated,  all  being  designed  for 
and  necessary  to  the  prosecution  of  a  com- 
mon purpose.  Thus  the  machinery  and  land 
became  unified  and  Incorporated  together  as 
a  whole.  The  business  had  been  carried  on 
for  14  years,  and,  save  for  business  disaster, 
might  and  probably  would  have  been  prose- 
cuted Indefinitely.  The  machinery  employ- 
ed, the  mode  of  its  annexation,  and  manner 
of  Its  use  in  connection  with  the  realty  as  an 
entirety.  Indicated  not  a  temi>OFary,  but  a 
permanent,  accession.  The  fact  that  the  ma- 
chines might  be  removed  and  utilized  else- 
where will  not,  under  the  circumstances  of 
this  case,  serve  to  sever  them,  in  legal  con- 
templation, from  the  freehold."  In  this  case 
the  machinery  was  attached  to  a  mill  sub- 
sequent to  the  execution  of  a  mortgage;  and 
In  the  ease  of  Lee  v.  Hubschmldt  Building 
&  Woodworking  Company  (X.  J.  Ch.)  37  Atl. 
769,  the  syllabus  is  as  follows:  ♦'Machines 
purchased  by  a  corporation,  and  adapted  to 
the  business  which  It  is  organized  to  carry 
on — a  general  building  and  woodworking 
business — and  placed  by  it  In  Its  mill,  and 
fastened  to  the  building  to  a  certain  extent, 
and  not  moved  about  from  place  to  place  in 
actaal  use,  are  fixtures." 

So  It  may  be  seen  from  the  above  author- 
ities, as  well  as  many  more  that  might  be 
cited  to  the  same  effect,  that  if  the  facts 
show  that  tills  machinery  was  Intended  to  be 
used  in  the  mill,  and  was  attached  to  the 
mill  for  the  purpose  of  carrying  on  a  gen- 
eral milling  business,  and  was  done  by  the 
owner  without  any  intention  of  removing 
the  same,  but  with  the  intention  of  consti- 
tuting the  same  a  part  and  parcel  of  one  en- 
ttre  gristmill,  and  that  the  machinery  was 
properly  adapted  to  that  purpose.  It  becomes 
a  fixture  to  the  real  estate.  Now  the  ques- 
tion arises,  does  the  evidence  reasonably 
tend  to  sustain  this  finding  of  fact?  We 
have  examined  the  record  containing  the  evi- 
dence, and  we  find  that  almost  all  of  the 
witnesses  testified  that  this  machinery  In 
question  was  fastened  in  some  way  to  the 
building  occupied  and  used  as  a  mill.  Some 
of  the  witnesses,  It  la  true,  say  It  was  only 
fastened  to  keep  It  in  place,  and  to  prevent 
it  from  being  jarred  and  shaken  to  pieces 
by  vibrations,  but  they  all  admit  that  the 
fastening  was  for  the  purpose  of  using  the 
same  as  mill  machinery;  and  we  think,  from 
an  examination  of  the  entire  record,  and  all 
of  the  evidence  contained  therein,  that  there 
Is  evidence  which  clearly  tends  to  suppcxt 
the  finding  of  the  trial  court  that  this  ma- 
chinery was  attached  to  the  real  estate,  and 
became  a  part  thereof  as  fixtures.  And  this 
being  true,  under  the  oft-repeated,  well-un- 
derstood, and  universally  followed  rule  of 
this  court,  the  finding  of  the  trial  court  on 
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tbls  question  of  fact  will  not  be  disturbed. 
This  brings  ns  to  the  sole  remaining  ques- 
tion: That,  If  this  machinery  is  a  fixture, 
does  It  pass  with  the  mortgage  of  the  de- 
fendant in  error  on  the  real  estate,  or  is  It 
subject  to  the  Hen  created  by  the  subsequent 
real  estate  mortgage  of  the  plaintiff  In  error, 
and  their  conditional  bill  of  sale?  It  will 
be  observed  from  the  record  that,  while  this 
conditional  bill  of  sale  was  executed  long 
prior  to  the  real  estate  mortgage  of  the  de- 
fendant In  error,  it  was  not  placed  of  record 
until  long  after  the  debt  evidenced  by  the 
note  to  defendant  in  error,  and  secured  by 
the  mortgage,  had  been  contracted,  so  that 
there  Is  nothing  in  the  record  by  which  we 
can  presume  that  the  defendant  In  error, 
at  the  time  he  took  his  mortgage,  or  at  any 
time  prior  to  the  commencement  of  this  suit, 
had  knowledge,  either  actual  or  constructive, 
of  the  existence  of  this  contract.  So  the 
defendant  in  error  would  stand  in  this  rec- 
ord as  a  subsequent  mortgagee  without  no- 
tice of  any  rights  saved  to  the  plaintiff  in 
error  by  its  conditional  bill  of  sale.  A  strong 
appeal  is  made  to  us  by  counsel  for  plaintifC 
in  error  to  reverse  this  cause  on  the  ground 
that  the  action  of  the  defendant  in  error  in 
applying  the  proceeds  of  the  sale  of  this  ma- 
chinery to  satisfy  his  debt,  to  the  exclusion 
of  the  rights  of  the  plaintlfC  in  error,  is  un- 
conscionable, and  not  in  keeping  with  honest 
and  fair  dealing.  Let  us  look  at  the  transac- 
tion a  moment,  and  see  If  this  position  Is 
tenable.  The  mortgage  of  defendant  In  er- 
ror was  a  matter  of  record  at  the  time  this 
machinery  was  placed  in  the  mill  by  Tait, 
and  an  examination  of  the  records  would 
have  shown  to  plaintiff  In  error  that,  under 
and  by  virtue  of  the  terms  of  that  mortgage, 
this  machinery,  on  which  they  were  seeking 
to  preserve  a  lien  for  the  purchase  money, 
might  reasonably  be  expected  at  some  time 
to  become  subject  to  the  lien  of  the  mort- 
gage of  Bathgate.  With  this  knowledge,  the 
plaintiff  in  error,  without  any  protest,  allow- 
ed this  machinery  to  be  placed  in  that  mill, 
nailed  or  fastened  to  the  real  estate,  and 
used  as  a  part  thereof,  while,  on  the  other 
hand,  any  arrangement  which  the  plaintiff 
in  error  may  have  had  with  Tait,  whereby 
the  title  was  not  to  pass  from  them  to  Tait 
until  the  purchase  money  was  paid,  was  a 
secret  arrangement,  which  was  not  made 
known  until  long  subsequent  to  the  time 
when  the  rights  of  Bathgate  attached.  He 
made  his  mortgage  without  any  knowledge 
of  any  such  arrangement,  and.  In  his  mort- 
gage, made  it  a  lien  not  only  upon  the  real 
estate  and  the  mill  property,  and  fixtures 
then  upon  the  real  estate,  but  added  the  ad- 
ditional clause  that  It  was  to  cover  all  sub- 
sequently acquired  machinery  or  fixtures. 
Now,  If  the  position  of  the  plaintiff  in  error 
Is  unfortunate,  they  have  gone  into  that  posi- 
tion with  their  eyes  open.  There  was  record 
evidence  that  would  have  warned  them  of 
the  condition  that  did  exist,  and  might  rea- 


sonably follow  from  allowing  the  machinery 
to  be  placed  in  the  mill  under  this  situation 
and  with  the  mortgage  of  Bathgate  of  rec- 
ord. The  conduct  of  the  plaintiff  In  error, 
as  shown  by  this  record,  was  that,  when  they 
sold  this  machinery  In  question,  they  took 
a  conditional  bill  of  sale,  by  the  terms  of 
which  they  expected  to  protect  their  title  to 
the  property  sold,  until  such  time  as  the 
purchase  price  was  fully  paid.  Now,  It 
seems  to  us  that  if  this  was  done  for  an 
honest  purpose,  and  with  the  desire  to  act 
In  accordance  with  fair  dealing  to  all  parties, 
their  proper  course  would  have  been  to  have 
placed  this  conditional  bill  of  sale  on  record 
as  a  notice  to  any  persons  who  might  there- 
after deal  with  the  vendee  of  such  machin- 
ery of  the  condition  of  the  title.  But  they 
did  not  do  this,  but  secretly  put  the  bill  of 
sale  In  their  Inside  pocket,  buttoned  up  their 
coat,  and  said  nothing  about  it,  and  allowed 
the  public  to  deal  with  the  vendee  of  such 
machinery  as  though  no  such  condition  at- 
tached to  the  same,  and  as  though  he  was 
the  absolute  owner  of  the  same.  Not  only 
this,  but,  in  further  deception  as  to  the  own- 
ership of  this  property,  the  plaintiff  In  error 
took  a  second  mortgage  on  the  mill  property 
to  secure  the  payment  for  this  machinery. 
In  fact,  at  all  stages  of  this  proceeding  the 
plaintiff  In  error  seems  to  have  relied  upon 
its  mortgage  as  security  for  the  payment  of 
this  debt,  as  in  their  first  answer  they  only 
set  up  this  mortgage,  and  made  no  claim  of 
a  conditional  bill  of  sale;  and  It  is  only  when 
It  Is  made  apparent  by  the  report  of  the  re- 
ceiver that  the  property  had  deteriorated  In 
value  so  that  the  entire  premises,  including 
the  machinery  claimed  by  the  Great  Western 
Manufacturing  Company,  was  worth  only 
$4,000,  which  was  considerably  less  than  the 
claim  of  Bathgate,  that  the  Great  Western 
Manufacturing  Company,  plaintiff  In  error 
herein,  saw  that  there  was  not  going  to  be 
a  sttrplus  after  satisfying  Bathgate's  mort- 
gage sufficient  to  satisfy  their  mortgage, 
they  then  bring  forth  and  make  public  this 
conditional  bill  of  sale,  which  up  to  that  time 
has  remained  a  secret  in  their  own  breast. 
Hence  we  think  that  the  decision  of  the  dis- 
trict court  was  not  only  In  keeping  with 
honesty.  Justice,  and  fair  dealing,  but,  as  a 
legal  proposition.  Is  in  line  with  the  great 
weight  of  authority. 

Mr.  Jones,  in  his  work  on  Chattel  Mort- 
gages (3d  Ed.)  vol.  1,  p.  338,  §  438,  says: 
"Fixtures  attached  to  the  realty  after  the 
execution  of  a  mortgage  of  it  become  a  part 
of  the  mortgage  security,  if  they  are  attached 
for  permanent  Improvement  of  the  estate, 
and  not  for  a  temporary  purpose." 

In  the  case  of  WInslow  v.  Insiu^nce  Com- 
pany, 4  Mete.  306,  88  Am.  Dec.  368,  a  mort- 
gage was  given  by  one  Pond  on  the  25th  day 
of  February,  1836,  covering  a  lot  and  a 
block.  The  building  was  constructed  for  a 
machine  shop,  and  the  principal  business 
done  In  It  was  the  manufacture  of  steam  en- 
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glnes  and  boilers,  and  other  heavy  iron  work. 
TJiere  was  a  steam  engine  tbereln  which 
carried  the  whole  machinery  in  the  several 
stories  of  tlie  building,  by  means  of  con- 
necting bands,  or  otherwise.  The  frame  of 
the  engine  was  placed  upon  a  wooden  block, 
which  stood  upon  a  stone  on  the  ground  in 
the  basement,  and  the  engine  itself  stood  up- 
on two  columns  of  iron,  wWch  were  connect- 
ed by  bolts  with  the  timbers  of  the  floor 
above.  The  blowing  cylinder  was  in  a  frame 
of  two  wooden  columns  that  were  fastened 
by  spikes  to  the  same  floor  timbers,  and  the 
pipes  from  the  cylinder  passed  under  groimd. 
The  trip  hammer  rested  on  a  heavy  timber 
placed  on  a  stone,  and  was  secured  by  Its 
own  weight.  The  boilers  were  set  In  brick- 
work, and  were  connected  with  the  steam 
engine  by  a  pipe  bolted  to  the  engine  and  to 
the  boilers,  and  the  whole  power  of  the  en- 
gine was  exerted  by  means  of  this  pipe. 
The  brickwork  was  connected  with  the  build- 
ing only  by  resting  on  the  ground,  and  on  a 
small  flue.  The  said  steam  engine,  boilers, 
cylinder,  and  trip  hammer,  and  also  many  of 
the  tools,  etc.,  which  are  enumerated  In  the 
plaintKTs  writ  and  mortgage,  were  made 
and  placed  in  said  building  after  the  execu- 
tion of  the  mortgage.  Under  this  state  of 
facts,  the  court  said:  "The  court  are  of  opin- 
ion that  the  steam  engine  and  boilers,  and  all 
the  engines  and  frames  adapted  to  be  moved 
and  used  by  the  steam  engine,  by  means  of 
connecting  wheels,  bands,  or  other  gearing, 
as  between  mortgagor  and  mortgagee,  are 
fixtures,  or  in  the  nature  of  fixtures,  and  con- 
stituted a  part  of  the  realty;  and  that,  as  all 
these  fixtures  were  annexed  to  and  made 
part  of  the  realty  by  the  mortgagor,  they  are 
part  of  the  mortgaged  premises,  and  passed 
by  the  first  mortgage  to  the  defendants. 
•  *  •  Supposing  the  point  to  be  clear,  on 
the  one  side,  as  between  heir  and  executor, 
and.  on  the  other,  as  between  tenant  and 
landlord,  how  does  It  stand  as  between  mort- 
gagor and  mortgagee?  •  •  ♦  The  ques- 
tion is,  what  is  the  reasonable  and  legal  con- 
struction of  a  deed  granting  an  estate  in 
mortgage,  In  the  usual  terms,  where  there  Is 
no  stipulation  on  the  subject?  Such  a  deed 
must,  of  course,  include  all  additions  which 
become  de  facto  part  of  the  realty,  and  which 
are  not  In  their  nature  equivocal,  because  a 
title  to  the  whole  includes  every  part.  In  re- 
gard to  articles  doubtful  in  their  nature,  we 
have  already  stated  as  our  opinion  that.  If 
added  by  the  mortgagor,  it  Is  to  be  considered 
as  done  by  way  of  permanent  Improvement, 
for  the  general  benefit  of  the  estate,  and  not 
for  Its  temporary  enjoyment.  Hunt  v.  Hunt, 
14  Pick.  380,  25  Am.  Dec.  400.  One  of  the 
objects,  and,  indeed,  one  of  the  most  usual 
purposes,  of  mortgaging  real  estate,  is  to 
enable  the  owner  to  raise  money  to  be  ex- 
pended on  its  improvement.  If  such  improve- 
ments consist  in  actual  fixtures,  not  doubtful 
In  their  nature,  the.v  go,  of  course,  to  the 
benefit  and  security  of  the  mortgagee,  by  in- 


creasing the  value  of  the  pledge.  The  expec- 
tation of  such  improvemeut  and  such  in- 
creased value  often  enters  Into  the  considera- 
tion of  the  parties  In  estimating  the  value 
of  the  property  to  be  bound,  and  Its  suffi- 
ciency as  security  for  the  money  advanced. 
And  we  think  the  same  rule  must  apply  to 
those  articles  which  In  their  own  nature  are 
doubtful,  whether  actual  fixtures  or  not.  on 
the  ground  of  the  presumed  intention  of  the 
parties.  A  presumption  arises  from  the  re- 
lation In  which  they  stand  that  such  Improve- 
ments are  intended  to  be  permanent,  and  not 
temporary,  and  that  the  freehold  and  the 
improvements  intended  to  be  made  u]wn  It 
are  not  to  be  severed,  but  to  constitute  one 
entire  security.  •  •  •  xhe  latter  there- 
fore may  be  presumed  to  have  Intended  to 
annex  the  Improvements  to  the  freehold  and 
make  them  permanent  fixtures,  whilst  the 
former  must  be  presumed,  from  his  obvious 
interest,  to  erect  the  improvements  for  his 
own  temporary  accommodation  during  bis 
term,  intending  to  remove  them  before  its 
expiration.  •  •  •  As  to  what  shall  be 
deemed  fixtures  and  part  of  the  realty,  when 
the  question  does  not  arise  as  between  land- 
lord and  tenant,  or  tenant  for  life  and  remain- 
derman, in  regard  to  Improvements  made  by 
the  tenant,  it  is  difficult  to  lay  down  any 
general  rule  which  shall  constitute  a  crite- 
rion. ♦  •  •  The  difficulty  is  somewhat 
increased  when  the  question  arises  in  resjtect 
to  a  mill  or  manufactory,  where  Uie  parts 
are  often  so  arranged  and  adapted,  so  ingen- 
iously combined,  as  to  be  occasionally  con- 
nected or  disengaged,  as  the  objei>t8  to  be 
accomplished  may  retiuire.  In  general  terms, 
we  think  it  may  be  said  that  when  a  build- 
ing is  erected  as  a  mill,  and  the  waterworks 
or  steamworks  which  are  relied  upon  to  move 
the  mill  are  erected  at  the  same  time,  and 
tlie  works  to  be  driven  by  it  are  essential 
parts  of  the  mill,  adapted  to  be  used  in  it  and 
with  It,  though  not  at  the  time  of  the  con- 
veyance, attachment,  or  mortgage  attached 
to  the  mill,  are  yet  parts  of  It,  and  pass  with 
It  by  a  conveyance,  mortgage,  or  attachment. 
In  the  present  case  we  are  of  opinion,  upon 
the  evidence  submitted  to  the  court,  that  the 
engines  and  boilers,  and  the  machines  for 
working  Iron,  upon  which  they  operated. 
considering  the  manner  In  which  they  were 
fitted  and  adapted  to  the  mill,  were  fixtures, 
and  part  of  the  realty,  and  were,  of  course, 
covered  by  a  mortgage  of  the  real  estate." 
This  court  cites  in  support  of  this  doctrine 
Powell  V.  Monson  &  Brimfleld  Manufactur- 
ing Co.,  3  Mason,  466,  Fed.  Cas.  No.  11,357; 
Karrar  v.  Stackpole,  6  Greenl.  154;  Gray  v. 
Holdship,  17  Serg.  &  R.  415,  17  Am.  Dec.  680: 
Voorhis  v.  Freeman,  2  Watts  &  S.  116,  37 
Am.  Dec.  490. 

In  Gardner  v.  Finley,  19  Barb.  817,  the 
court  say:  "There  is  no  relaxation,  as  be- 
tween a  mortgagor  who  has  erected  fixtures 
on  the  laud  subsequent  to  the  mortgage  and 
the  mortgagee,  of  the  general  rule  of  the 
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common  law  which  prevails  between  vendor 
and  vendee — that  whatever  Is  fixed  to  the 
freehold  thereby  becomes  part  of  it  There- 
fore, where  a  mortgagor,  subsequent  to  the 
execution  of  the  mortgage,  puts  machinery 
nud  other  fixtures  into  a  mill  upon  the 
mortgaged  premises,  the  purchaser  of  the 
premises  at  a  foreclosure  sale  will  acquire 
title  to  the  fixtures,  as  being  a  part  of  the 
real  estate." 

In  Rice  v.  Dewey,  54  Barb.  457,  the  sylla- 
bus is  as  follows:  "When  lands  sold  and 
conveyed  by  a  mortgagor  are  charged  with 
the  mortgage  debt,  Improvements  that  consti- 
tute a  part  of  the  realty,  irrespective  of  the 
question  by  whom  made,  are  equally  subject 
to  the  lien  of  the  mortgage  as  the  land  upon 
which  they  are  made."  In  this  case  counsel 
for  the  defendants  claimed  that  the  rule  was 
otherwise  where  the  improvements  were 
made  by  third  parties,  or  under  an  arrange- 
ment that  the  same  was  not  to  become  a  part 
of  the  realty;  and  the  court,  in  answer  to 
this  contention,  on  page  472,  say:  "No  such 
rule  has  ever  been  applied  between  mort- 
gagees and  purchasers  from  the  mortgagors 
in  this  state.  The  reverse  is  the  law.  I  re- 
gret that  in  this  case  the  operation  of  the 
rule  may  be  somewhat  harsh  upon  some  of 
the  plaintiflis,  but  the  court  has  no  more 
power  to  change  or  modify  the  established 
rules  in  equity  than  in  cases  of  legal  cog- 
nizance. Improvements  that  constitute  a 
part  of  the  realty,  irrespective  of  the  ques- 
tion by  whom  made,  are  equally  subject  to 
the  lien  of  a  mortgage  as  the  land  upon 
which  they  are  made." 

In  McFadden  v.  Allen,  32  N.  E.  21,  19  h. 
R.  A.  446,  the  Supreme  Court  of  New  York 
say:  "In  determining,  as  between  mortgagor 
and  mortgagee,  whether  articles  are  or  are 
not  fixtures,  the  same  rules  prevail  which  are 
applicable  to  cases  arising  between  grantors 
and  grantees.  And  as  between  mortgagor 
and  mortgagee,  the  same  rules  are  applicable 
to  articles  placed  on  the  mortgaged  premises 
by  the  mortgagor  after  the  execution  of  the 
mortgage." 

In  the  case  of  Roberts  v.  Dauphin  Deposit 
Bank,  19  Pa.  71,  the  third  paragraph  of  the 
syllabus  is  as  follows:  "Though  the  engine 
and  boilers  were  put  up  after  the  mortgage 
to  the  plaintiff  was  given,  they  constituted 
a  part  of  the  mortgage  security,  and  they 
were  not  liable  to  removal  by  the  mortgagor 
or  her  assigns,  if  such  removal  was  injurious 
to  the  mortgagee,  who  has  a  right  to  benefit 
from  any  appreciation  of  the  mortgaged 
premises  arising  from  any  cause."  And  in 
the  body  of  the  opinion  the  same  court,  at 
page  76,  said:  "It  is  insisted,  however,  that 
because  the  engine,  etc.,  were  put  up  after 
the  giving  of  the  mortgage,  therefore  they 
constituted  no  part  of  the  mortgage  security, 
and  might  be  removed  without  doing  any 
wrong  to  the  mortgagee.  But  this  is  not  so. 
As  the  mortgagee  may  suffer  by  the  depred- 
ation of  the  property  arisiug  from  fluctua- 


tions In  value,  from  accident,  and  from  neg- 
lect, 80  he  may  be  benefited  by  its  apprecia- 
tion, whether  the  same  arises  from  the  prop- 
er cultivation  and  Improvement  of  the  prop- 
erty or  from  any  other  cause.  No  other  rule 
could  be  at  all  practical." 

The  Supreme  Court  of  Illinois,  In  the  case 
of  Wood  et  al.  v.  Whelen,  93  III.  155,  in  par- 
agraph 10  of  the  syllabus,  used  the  following 
language:  "Additions  of  a  iiermanent  char- 
acter, by  way  of  improvements,  on  mortgaged 
premises,  made  by  the  owner  or  mortgagor, 
are  regarded  as  a  part  of  the  mortgaged  es- 
tate, and  may  be  sold  with  It  If  the  owner 
of  the  land  during  the  existence  of  the  mort- 
gage shall  affix  any  property  to  it  by  way  of 
additions  or  otherwise,  such  property  will 
become  a  fixture,  in  the  general  sense  of  that 
term,  and  such  additions  will  pass  with  the 
estate  on  foreclosure."  The  same  court  In 
paragraph  11  of  the  syllabus,  used  the  fol- 
lowing language:  "Here  the  Elgin  Gas  Com- 
pany made  a  mortgage  upon  its  real  estate, 
'together  with  the  gasworks  thereon,  with  all 
the  appurtenances  thereto  belonging  and  now 
situated  and  being  thereon,  together  with  ail 
machinery,  tools,  implements,  materials,  fix- 
tures in  and  about  the  same,  and  in  any  wise 
appertaining;  and  also  the  gas  mains,  pipes 
and  service  pipes  connected  with  said  gas- 
works and  now  laid  under  ground  in  the  said 
city,  and  all  the  gas  meters  now  on  band  and 
in  use  in  connection  with  said  pipes ;  togeth- 
er with  the  office,  office  fixtures  and  furniture 
now  in  the  said  city  and  used  by  the  said 
company.'  It  was  held  that  the  lien  of  the 
mortgage  was  not  necessarily  restricted  to 
the  property  in  the  condition  it  was  at  the 
time  the  mcvtgage  was  executed,  but  any  en- 
largement of  the  original  works,  or  an  exten- 
sion of  mains  in  streets  and  under  land  not 
owned  by  the  company,  upon  license  granted 
for  that  purpose,  and  all  additional  macliin- 
ery  attached  to  and  supplied  for  the  use  of 
the  works,  would  be  regarded  as  but  addi- 
tions to  and  a  part  of  the  original  mortgaged 
property,  and  would  pass  with  the  estate  un- 
der a  sale  upon  foreclosure." 

In  the  case  of  Bank  of  Louisville  ▼.  Ban- 
meister,  7  S.  W.  173,  the  Supreme  Court  of 
Kentucky  say:  "The  rule  by  which  to  de- 
termine whether  the  warehouse  is  to  be  re- 
garded embraced  by  the  mortgage  of  Olds  is 
that  fixtures  attached  to  the  realty  after  the 
execution  of  a  mortgage  of  it  become  a  part 
of  the  mortgage  security,  if  they  are  attach- 
ed for  the  permanent  improvement  of  the  es- 
tate, and  not  for  a  temporary  purpose,  or  if 
they  are  such  as  are  regarded  as  permanent 
in  their  nature,  or  if  they  are  so  fastened  or 
attached  to  the  realty  as  that  the  removal  of 
them  would  be  an  injury  to  it'  Although 
Spalding  at  the  time  he  commenced  the  erec- 
tion of  the  warehouse  was  not  the  owner  of 
the  lot,  nor  had  in  fact  openly  made  his 
election  to  purchase  it  yet,  considering  the 
ctiaracter  and  cost  of  the  building,  the  op- 
tion to  purchase  the  lot  widch  he  had  se- 
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cored  by  his  contract  with  Mrs.  Bnllltt,  and 
the  special  mention  of  the  warehouse  in  the 
mortgage  to  Olds,  it  is  evident  it  was  intend- 
ed by  him  to  be  attached  as  a  permanent  im- 
provement of  the  estate  which  he  subsequent- 
ly purchased;  and  as  the  liability  of  Olds 
was  incurred  to  enable  him  to  erect  the  build- 
ing, and  upon  the  faith  that  it,  as  part  of  the 
realty  would  constitute  a  security  against 
loss,  we  think  it  was  properly  adjudged  sub- 
ject to  his  mortgage."  The  reasoning  of  this 
case  is  of  peculiar  force  in  the  case  at  bar, 
as  there  is  a  strong  similarity  In  the  two 
cases,  in  principle,  as  it  is  apparent  from  the 
record  in  the  case  at  bar  that  It  was  well  un- 
derstood by  both  mortgagor  and  mortgagee 
at  the  time  of  making  the  Bathgate  mortgage 
not  only  that  Tait,  the  mortgagor,  was  to  put 
in  new  machinery,  but  that  such  new  ma- 
chinery was  absolutely  essential  and  neces- 
sary to  the  successful  working  of  the  mill! 
that,  as  testified  to  by  the  sou,  James  Tait, 
Jr.,  "it  would  not  have  been  a  mill  if  new 
machinery  had  not  been  put  in."  In  other 
words,  Thomas  Bathgate  would  have  had  no 
mortgage  upon  a  mill  if  this  additional  ma- 
chinery, the  purchase  of  which  was  at  the 
time  of  giving  the  mortgage  contemplated, 
had  not  been  put  in,  and  upon  the  strength 
of  which  the  mortgage  and  loan  was  made 
and  executed. 

In  the  case  of  Dutro  y.  Kennedy,  22  Pac. 
763,  the  Supreme  Court  of  Montana  say  In 
the  syllabus:  "Where,  in  an  action  to  fore- 
close a  mortgage  which  has  been  destroyed, 
no  issue  is  raised  as  to  the  right  of  the  mort- 
gagee to  sell  fixtures  which  were  attached  to 
the  realty  after  the  execution  of  the  mort- 
gage, and  the  decree  is  silent  as  to  that  ques- 
tion, the  right  must  be  governed  by  the  gen- 
eral rule  that  the  mortgagee  may  sell  such 
fixtures.  If  the  mortgagor  endeavors  to  re- 
move the  fixtures  on  the  mortgaged  land,  he 
may  be  enjoined,  or  the  mortgagee  may  sue 
for  damages,  or  bring  an  action  of  claim  and 
delivery,  after  he  has  purchased  the  property 
at  sheriff's  sale." 

The  case  of  Cooper  v.  Harvey  et  al.  (Sup.) 
16  N.  T.  Supp.  660,  was  one  where  the  plain- 
tiff conveyed  a  certain  mill  property  to  the 
defendants  Harvey  and  others,  and  a  mort- 
gage was  given  back  by  the  defendants  for 
the  p^chase  price.  At  the  same  time  a  bill 
of  sale  for  the  machinery  in  the  mill  was 
given  by  Cooper  to  the  purchaser,  and  a  chat- 
tel mortgage  given  back  for  the  sale  at  the 
time  of  the  conveyance  of  the  real  estate. 
Certain  machinery,  it  appears,  was  added  to 
the  mill  after  the  giving  of  the  mortgage  by 
the  purchaser.  A  question  arose  In  the  case 
as  to  what  property  passed  under  the  mort- 
gage. After  laying  down  the  rule  that  flx- 
tin-es  made  by  the  mortgagor  after  the  exe- 
cution of  a  mortgage  upon  lands  conveyed  by 
it  become  part  of  the  mortgaged  premises, 
the  effect  of  bill  of  sale  and  chattel  mortgage 
upon  this  general  rule  was  discussed,  and 
the  court   said:    "The   remaining   question 


raised  on  this  appeal  Is  as  to  the  ruling  and 
decision  of  the  referee  upon  tlie  question  as 
to  what  passed  under  the  mortgage.  Upon 
this  question,  the  defendants  insist  that  tl>e 
machinery  used  in  this  mill  was  personal 
property,  and  did  not  pass  to  the  mortgagee 
under  the  real  estate  mortgage.  It  is  a 
familiar  principle  that  the  same  rule  obtains 
between  mortgagor  and  mortgagee  of  real  es- 
tate as  exists  between  grantor  and  grantees 
Ordinarily  the  charactw  of  property,  wheth- 
er real  or  personal,  is  determined  by  the  ap- 
plication of  these  tests:  (1)  Actual  annexa- 
tion, which  must  be  of  a  permanent  charac- 
ter, except  in  case  of  those  articles  which 
are  not  themselves  annexed,  but  are  deemed 
to  tie  freehold  from  their  nse  and  character ; 

(2)  adaptability  to  the  use  of  the  freehold; 

(3)  the  intention  of  the  parties  at  the  time  of 
making  the  annexation.  In  tills  case  the  ma- 
chinery that  was  in  the  mill  at  the  time  of 
the  sale,  as  between  the  grantor  and  grantee, 
constituted  one  of  the  chief  features  of  the 
property  for  ^manufacturing  purposes,  for 
which  it  had  lieen  used,  and  for  which  mani- 
festly it  was  to  be  used  by  the  purchasers. 
For  the  grantor  to  have  removed  it  after  the 
purchase,  on  the  ground  that  it  was  personal 
property,  would  practically  have  destroyed 
all  that  was  valuable,  in  contemplation  of 
the  purchasers,  for  the  purpose  of  manufac- 
turing knit  goods.  Such  machinery  was 
therefore  deemed  to  be  part  of  the  realty 
from  its  use  and  character.  It  must  also  be 
deemed  to  be  a  part  of  the  realty  from  its 
adaptability  to  the  use  of  the  freehold.  As 
to  the  machinery  put  in  the  mill  after  the 
purchase  by  the  defendant  and  after  the  ex- 
ecution of  the  mortgage,  Its  character  must 
be  detennfned  by  the  intention  of  the  parties. 
That  intention,  we  think,  is  clearly  indicated 
by  the  manner  In  which  the  machinery  was 
placed  in  the  buildings  and  attached  to  the 
Same  by  the  owner  of  the  fee  of  the  mort- 
gaged premises  after  the  mortgage  was  given, 
and  while  it  remained  in  force  against  the 
premises.  Permanent  erections  and  fixtures 
made  by  a  mortgagor  after  the  execution  of 
the  mortgage,  upon  lands  conveyed  by  it,  be- 
come part  of  the  mortgaged  premises.  Sne- 
deker  v.  Warring.  12  N.  Y.  170.  And  this 
case  also  holds  that  the  same  rule  exists  be- 
tween mortgagors  and  mortgagees  as  would 
prevail  between  grantor  and  grantee.  Test- 
ed, therefore,  by  the  rule  that  would  prevail 
in  case  of  a  sale  of  these  premises,  there 
seems  little  doubt  that 'this  added  machinery, 
boiler,  and  engine  became  a  part  of  the  real 
estate  by  being  placed  upon  and  attached  to 
it,  as  shown  in  this  case,  xinless  the  legal  ef- 
fect of  their  annexation  was  changed  by  the 
execution  of  the  chattel  mortgage,  and  the 
statement  of  Cooper,  as  found  by  the  referee, 
that  the  real  estate  mortgage  did  not  cover 
the  boiler,  engine,  and  machinery,  and  a  bill 
of  sale  and  chattel  mortgage  were  executed 
by  the  parties,  respectively,  conveying  the 
same.    It  seems  to  be  conceded  by  the  de- 
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fendantg  that,  but  for  tbe  bill  of  sale  and 
chattel  mortgage,  this  property  would  have 
passed  by  the  deed  and  real  estate  mortgage, 
80  far,  at  least,  as  It  was  In  the  mill  at  the 
time  of  the  sale,  but,  as  to  that  placed  there- 
in after  the  execution  of  the  deed  and  mort- 
gage, a  diCFerent  rule  is  claimed  to  exist; 
but  we  have  shown,  upon  the  authority  above 
cited,  that  fixtures  which  would  pass  by  the 
mortgage,  if  on  the  premises  before  its  execu- 
tion, would,  as  between  the  mortgagee  and 
mortgagor,  In  like  manner,  pass  if  placed  on 
the  premises  after  the  execution  of  the  mort- 
gage. Snedeker  v.  Warring,  supra.  What, 
then,  was  the  effect  of  the  bill  of  sale  and 
chattel  mortgage  as  to  changing  the  charac- 
ter of  this  machinery  from  real  to  personal 
property?  In  Voorhees  v.  McGlunis,  48  N. 
Y.  278,  the  owner  of  a  saw  and  grist  mill 
erected  a  substantial  building,  and  placed 
therein  a  steam  engine,  boiler,  shafting,  and 
gearing,  which  were  coostmcted  with  espe- 
cial reference  to  the  place  In  which  they  were 
to  be  used,  but  without  any  Intent  on  the 
part  of  the  person  making  the  Improvement 
either  of  making  them  a  part  of  the  free- 
bold,'  <xc  of  removing  them  in  the  future,  and 
gave  a  real  estate  mortgage  upon  the  prop- 
erty. Subsequently  the  boiler  and  machin- 
ery were  removed  for  the  purpose  of  having 
them  replaced  by  a  new  boiler  and  new  ma- 
chinery, and  wblle  the  new  boiler  and  ma- 
cbinecy  were  at  the  sJaop  for  repair  the  own- 
er of  the  mill  gave  a  chattel  mortgage  upon 
them ;  and,  after  the  repairs  were  completed 
and  the  mill  was. In  running  order,  he  gave 
another  mortgage  ppon  th^u  and  other  ma- 
chinery. After  the  repairs,  and  before  the 
last  chattel  mortgage,  he  gave  a  real  estate 
mortgage  on  the  premises,  and  the  plaintiff 
acquired  title  under  the  foreclosure  and  sale 
on  the  two  real  estate  mortgages.  The  hold- 
ers of  tlte  chattel  mortgages  removed  the 
machinery-  covered  by  these  mortgages. 
Held  that,  although  the  mortgagor  had  no 
special  intent  vpon  the  subject,  the  facts  dis- 
closed, that  the  boiler,  engine,  shafting,  and 
gearing  were  permanent  accessions  to  the 
freehold.  Applying  the  principle  of  that  case 
to  the  facts  in  this,  there  seems  to  be  a 
much  stronger  reason  for  -  bqlding  that  this 
machinery  and  fixtures  covered  by  the  chat- 
tel mortgage  were  a  part  of  the  realty,  and 
passed,  under  the  real  estate  mortgage-  In 
this  case  the  right  of  no  third  party  is  in- 
volved. The  object  of  the  parties  manifestly 
was  to  confer  upon  the  purchaser  a  valid 
tiUe  to  all  of  this  property,  whether  classed 
as  real  or  personal,  and  a  like  object  on  the 
part  of  the  mortgagor  and  mortgagee  to  cre- 
ate a  valid  security  for  the  entire  debt  upon 
all  of  the  property  sold.  Their  misapprehen- 
sion as  to  the  legal  effect  of  the  aiuiexation 
of  and  adaptability  to  the  uses  of  this  mill 
of  the  machinery  did  not  change  the  law  or 
legal  effect  of  the  physical  annexation  of  the 
same  to  this  real  estate.  It  follows,  there- 
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fore,  that  the  real  estate  mortgage  attached 
to  all  the  real  estate  and  fixtures  of  which 
the  property  covered  by  the  chattel  mortgage 
was  a  part.  On  the  whole  case,  we  see  no 
error  for  which  this  judgment  should  be  re- 
versed.   Judgment  affirmed,  with  costs." 

Mr.  Cobbey,  In  his  work  on  Chattel  Mort- 
gages, §  206,  says:  "Where  the  personal  prop- 
erty is  BO  Incorporated  with  the  realty  as  to 
become  a  part  of  It,  it  will  not  be  considered 
as  personal  property  afterwards,  to  the  prej- 
udice of  third  parties.  Thus,  as  between  a 
mortgagee  of  the  machinery  of  a  cotton  mill, 
permanently  attached  to  the  realty,  and  used 
with  It,  and  a  subsequent  mortgagee  of  the 
realty,  the  title  of  the  latter  will  prevail." 
Also,  In  section  207  of  the  same  work,  we  find 
the  following  language:  "Where  machinery 
Is  put  Into  a  factory,  and  attached  thereto, 
with  the  Intention  of  using  It  permanently 
as  part  of  the  same,  and  It  is  adapted  to 
such  use.  It  becomes  a  fixture  and  a  part  of 
the  homestead,  and  Is  not  subject  to  mort- 
gage as  a  chattel."  And  In  the  same  section 
we  find  this  language:  "A  mortgage  on  a 
woolen  mill  passes,  as  a  part  of  the  realty, 
the  engine  furnishing  the  power,  the  shaft- 
ing, belts,  carders,  spinning  jacks,  looms,  and 
other  machinery,  although  only  attached  to 
the  building  by  cleats,  etc.,  to  keep  them  in 
place."  In  section  212  the  author  says: 
"The  parties  concerned  may,  by  agreement  in 
due  form,  give  to  fixtures  the  legal  character 
of  realty  or  personalty  at  their  option;  and 
the  law  will  respect  and  enforce  their  un- 
derstanding whenever  the  rights  of  third  par- 
ties will  not  be  prejudiced."  Also,  In  sec- 
tion 210,  we  find  this  language:  "Machinery 
placed  In  a  calico  factory,  subject  to  a  mort- 
gage, by  the  mortgagor,  Intended  for  use  in 
the  business,  and  to  permanently  Increase 
the  value  of  the  factory,  will  pass  by  a  mort- 
gage of  the  realty,  although  not  so  attached 
to  the  building  as  to  injure  the  building  by 
removal ;  and  it  cannot  be  taken  away  with- 
out the  mortgagee's  consent." 

For  the  reasons  above  stated,  and  from  the 
authorities  cited  herein,  we  have  arrived  at 
the  conclusion  that  the  decision  of  the  dis- 
trict court  was  right,  and  the  same  is  hereby 
affirmed,  at  the  costs  of  the  plaintiff  in  error. 
All  the  Justices  concurring,  except  BUR- 
FORD,  C.  J.,  who,  having  tried  the  case  be- 
low, took  no  part  in  this  decision. 


OLTGSCHLAGER  v.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    Feb.  11,  1905.) 

DISORDERLT  HOUSE  —  LETTING  BUILniNO— UN- 
LAWFUL PURPOSE— WHAT  CONSTITtJTES— PUN- 
ISHMENT—RECORD — ORDER  OF  COURT— WAIV- 
KR. 

1.  Every  person,  being  the  owner  of  a  build- 
ing, who  leta  the  same,  or  a  portion  tliereof, 
knowing  that  it  is  intended  to  be  used  as  a 
bawdyhouse,  bouse  of  ill  fame,  of  assignation, 
or  of  prostitution,  or  for  a  place  for  persons 
to  visit  for  unlawful  sexual  intercourse,  or  for 
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any  lewd,  obscene,  or  indecent  purpose,  is  guilty 
of  a  misdemeanor. 

[Bd.  Note. — For  cases  in  point,  see  vol.  17. 
Cent.  Dig.  Disorderly  House,  8  6.] 

2.  A  house  that  is  actually  being  used  as  a 
place  for  persons  to  visit  for  unlawful  sexual 
intercourse  is  being  kept  for  an  unlawful  pur- 
pose, and  the  letting  of  such  house  by  the  own- 
er for  such  use  is  in  violation  of  section  7  of  ar- 
ticle 3  of  chapter  12,  p.  153,  of  the  Session  Laws 
of  1903. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Disorderly  House,  H  4,  6.] 

3.  Section  1935,  Wilson's  Rev.  &  Ann.  St., 
providing  punishment  for  persons  convicted  of 
misdemeanors,  where  no  other  or  different  pun- 
ishment is  prescribed  by  the  Code  or  other  ex- 
isting provisions  of  law,  applies  to,  and  the  pro- 
visions thereof  may  be  used  in  assessing  pun- 
ishment for,  acts  made  unlawful  by  statutes 
which  were  passed  sub.sequent  to  the  enactment 
of  that  section. 

4.  In  a  prosecution  of  a  misdemeanor,  where 
the  indictment  shows  affirmatively  upon  its  face 
that  the  court  had  instructed  the  grand  jury  to 
investigate  such  act,  but  the  clerk  had  failed  to 
enter  upon  the  journals  of  the  court  the  order 
instructing  the  grand  jury  to  make  such  inves- 
tigation, it  is  not  error  for  the  court,  at  any 
time  during  the  term  at  which  such  instruction 
was  given  to  the  grand  jury,  to  direct  the  clerk 
to  enter  such  order  of  record. 

5.  In  a  criminal  action  by  indictment,  char- 
ging a  misdemeanor,  where  the  record  does  not 
affirmatively  show  that  the  grand  jury  was  di- 
rected by  the  court  to  investigate  such  act,  such 
failure  of  the  record  to  show  the  order  of  the 
court  for  the  grand  jury  to  make  such  investi- 
gation is  at  most  a  mere  irre^larity,  and  is 
not  a  matter  affecting  the  jurisdiction  of  the 
court,  and  such  irregularity  should  be  deemed 
to  be  waived,  unless  taken  advantage  of  by  the 
defendant  by  motion  or  demurrer  before  plea. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Garfleld  Coun- 
ty;  before  Justice  James  K.  Beauchamp. 

Peter  Oligschlager  was  convicted  of  keep- 
ing a  disorderly  house,  and  brings  error.  Af- 
firmed. 

Houston  &  Buckner,  for  plaintiff  In  error. 
P.  G.  Simons,  Atty.  Gen.,  for  defendant  In 
error. 

PANCOAST,  J.  This  was  an  action  com- 
menced by  Indictment  In  the  district  court  of 
Garfleld  county  for  a  violation  of  sections 
5  and  7  of  article  3  of  chapter  12,  pp.  152, 
133,  of  the  Session  Laws  of  1903,  which  sec- 
tions read  as  follows: 

"Section  5.  Every  person  who  keeps  any 
bawdy  house,  house  of  111  fame,  of  assigna- 
tion, or  of  prostitution,  or  any  other  house  or 
place  for  persons  to  visit  for  unlawful  sexual 
Intercourse  or  for  any  other  lewd,  obscene  or 
Indecent  purpose.  Is  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  In  any 
sum  not  less  than  $100.00  nor  more  than 
?500.00  for  each  offense." 

"Section  7.  Every  person  who  lets  any 
building  or  portion  of  any  building  knowing 
that  It  is  Intended  to  be  used  for  any  purpose 
declared  punishable  by  this  chapter,  or  who 
otherwise  permits  any  building  or  portion  of 
a  building  to  be  so  used,  is  guilty  of  a  mis- 
demeanor." 

There  were  four  indictments  returned  by 


the  grand  Jury,  and  the  four  cases  were,  by 
consent,  consolidated  and  tried  as  one  case, 
on  an  indictment  containing  four  counts. 
The  verdict  was  guilty  as  to  two  of  the  char- 
ges and  not  guilty  as  to  the  others.  The  in- 
dictments upon  which  the  defendant  was  con- 
victed wore  for  allowing  or  permitting  a 
frame  building,  owned  and  controlled  by  the 
defendant,  to  be  used  as  a  place  for  persons 
to  visit  for  the  purpose  of  unlawful  sexual 
intercourse. 

Fourteen  assignments  of  error  are  contend- 
ed for  In  the  petition  In  error  and  brief,  sev- 
eral of  which  may  be  grouped  and  considered 
together.  The  first  is  that  the  Indictments 
did  not  state  facta  sufficient  to  constitute  a 
public  offense;  the  second,  that  there  is  no 
law  prohibiting  the  acts  charged  against  the 
defendant.  These  two  contentions  may  be 
considered  and  noticed  as  one. 

There  seems  to  be  no  claim  that  the  Indict- 
ments fail  to  state  an  offense  because  of  any 
other  defect  than  that  the  defendant  permit- 
ted the  building  to  be  "used"  for  an  unlawful 
purpose.  Instead  of  charging  that  he  permit- 
ted it  to  be  "kept"  for  such  purpose.  Of 
course,  if  there  is  no  law  prohibiting  the  acts 
complained  of,  then  the  indictments  do  not 
state  a  public  offense.  Section  5  of  the  act 
referred  to  makes  it  unlawful  for  any  person 
to  keep  certain  designated  bouses  of  prostltn- 
tion,  and  among  the  places  named  which  are 
prohibited  Is  a  house  or  place  for  persons  to 
visit  for  unlawful  sexual  intercourse.  This 
section  Is  aimed  at  the  keei)er,  and  provides 
punishment  for  persons  who  keep  these  un- 
lawful houses.  Section  7  is  aimed  at  the 
owner  of  a  building,  and  makes  it  unlawful 
for  any  owner  to  let  or  permit  any  building, 
or  portion  thereof,  to  be  used  for  the  nnlaw> 
ful  purpose  mentioned  in  section  5.  Counsel 
for  appellant  contend  that  the  only  act  pro- 
hibited by  section  7  for  which  a  punishment 
can  be  assessed  is  the  letting  or  otherwise 
permitting  any  building  to  be  "kept"  for  the 
purposes  named  in  section  5,  and  that  the 
permitting  a  building  to  be  "used"  for  a  place 
for  i>erson8  to  visit  for  unlawful  sexual  in- 
tercourse is  not  permuting  a  building  to  be 
"kept"  for  such  purpose,  and  is  therefore 
not  punishable.  The  argument  is  very  In- 
genious, but  Is  not  sound.  The  "using"  of  a 
building  for  a  certain  purpose  and  the  "keep- 
ing" of  a  building  for  such  purpose  are  al- 
most synonymous  terms.  They  are  not  al- 
ways so,  but  In  the  sense  In  which  they  are 
used  in  these  two  sections  they  are  so.  While 
it  may  not  necessarily  follow  that  because  a 
building  Is  "kept"  for  an  unlawful  purpose  It 
is  actually  being  "used"  for  such  purpose,  yet 
the  converse  is  true:  A  building  which  is  be- 
ing "used"  for  an  unlawful  purpose  Is  being 
"kept"  for  such  purpose.  Section  7,  then, 
properly  construed  means  that  when  a  per- 
son lets  or  otherwise  permits  any  building  to 
be  "used"  as  a  place  for  persons  to  visit  for 
unlawful  sexual  intercourse  he  allows  it  to  be 
"kept"  for  such  purpose. 
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Tbe  next  error  assigned  ia  tbat,  tbe  crime 
charged  being  a  niiHaeiuennor,  tbe  district 
court  Imd  no  Jurisdiction  to  try  tbe  same 
ui)ou  indictment,  unless  tbe  court  bad  first 
given  instructions  to  tbe  grand  Jury  to  In- 
vestigate this  class  of  offenses.  Tbere  is  no 
contention  but  what  tbe  court  did  in  fact  in- 
struct the  grand  Jury  to  Investigate  this  class 
of  offenses,  but  tbe  contention  Is  that  tbe  rec- 
ord should  aflSrmatively  show  that  fact,  and 
that  In  this  case  the  record  does  not  show  the 
same,  except  by  an  order  made  during  tbe 
trial  for  tbe  clerk  to  enter  the  order  which 
had  been  made  upon  the  Journal.  The  ad- 
vantage sought  to  be  taken  of  this  irregular- 
ity was  by  an  objection  to  the  introduction  of 
testimony,  that  the  indictments  were  not  re- 
turned upon  any  order  of  the  district  court 
giving  tbe  grand  Jury  authority  to  investi- 
gate any  misdemeanors  or  these  particular 
cases.  Without  going  into  detail  in  this  mat- 
ter, or  answering  the  various  phases  of  tbe 
proposition  discussed  in  the  brief,  we  think 
that  this  question  is  not  one  of  Jurisdiction, 
nor  can  such  questions  be  raised  by  objec- 
tion to  tbe  Introduction  of  testimony.  Er- 
rors and  Irregularities  appearing  upon  the 
face  of  an  lndictni«tt,  or  in  proceedings  re- 
sulting In  the  presentation  of  an  indictment, 
except  those  affecting  the  Jurisdiction  of  the 
court,  or  that  the  Indictment  does  not  state 
a  public  offense,  are  generally.  If  not  always, 
held  to  be  waived  if  not  taken  advantage  of 
by  the  defendant  by  motion  or  demurrer  be- 
fore plea.  People  y.  Turner,  39  Cal.  370; 
People  ▼.  VlUarlno,  tiC  Cal.  230,  5  Paa  154; 
Territory  v.  Pratt  (Dak.)  43  N.  W.  711.  The 
I'ourt,  however,  bad  autiiority  in  this  case  to 
direct  the  clerk  to  enter  upon  the  record  the 
order  made  for  th«  grand  Jury  to  Investigate 
this  class  of  offenses.  This  case  was  tried 
at  tbe  same  term  of  court  at  which  the  In- 
dictments were  found,  and  it  is  a  well-settled 
doctrine  that  a  coturt  has  full  control  over  its 
record  during  tbe  term.  Counsel  are  also  in 
error  about  tbere  being  nothing  of  record 
showing  that  the  grand  Jury  were  Instructed 
to  investigate  this  class  of  offenses.  Tbe  in- 
dictments affirmatively  show  in  the  body 
thereof  that  the  grand  Jury  bad  been  Instruct- 
ed and  charged  to  Investigate  this  particular 
offense. 

Tbe  next  error  complained  of  by  counsel  la 
tbe  refusal  of  the  court  to  give  certain  in- 
structions. These  Instructions  were  drawn 
under  the  theory  that  counsel  bad  of  tbe  case 
— that  the  charge  of  permitting  a  building  to 
be  "used"  for  the  purposes  named  was  not 
equivalent  to  a  charge  of  "keeping"  it  for 
such  purpose.  If  counsel  were  correct  in  this 
view  of  the  case,  the  refusal  to  give  the  in- 
structions asked  for  would,  of  course,  hare 
been  error;  but  inasmuch  as  we  hold  that  the 
indictments  were  sulflcient  In  language  and 
properly  charged  the  offense,  it  necessarily 
follows  that  tbe  court  very  properly  refused 
to  give  the  Instructions  asked. 

The  contention  that  there  was  no  authority 


to  asoess  the  punishment  in  this  case  is  whol- 
ly without  merit  It  is  true  that  the  act  of 
which  section  7,  defining  this  offense,  is  a 
part,  makes  no  provision  for  the  punishment 
to  be  assessed,  but  simply  provides  that  a  per- 
son who  commits  tbe  acts  charged  shall  be 
guilty  of  a  misdemeanor.  Section  1035,  Wil- 
son's Kev.  &  Ann.  St.,  however,  was  in  force 
wlien  this  act  was  passed,  and  that  section 
provides  that  where  no  other  or  different 
punishment  Is  prescribed  by  the  Code  or  some 
existing  provision  of  law  every  offense  de- 
clared to  be  a  misdemeanor  is  punishable  by 
Imprisonment  in  tbe  county  Jail  for  not  ex- 
ceeding one  year,  or  by  a  flue  not  exceeding 
%ijOO,  or  by  both  such  fine  and  Imprisonment. 
This  is  ample  authority  for  fixing  tbe  penalty 
and  pronouncing  the  Judgment  in  this  caso, 
and  applies  to  prosecutions  for  acts  commit- 
ted in  violation  of  future  statutes,  as  well  as 
of  those  then  in  existence. 

This  concludes  the  different  assignments 
of  error,  except  that  referring  to  the  insuffi- 
ciency of  the  evidence,  and  we  have  so  fre- 
quently expressed  our  views  along  that  line 
that  it  is  unnecessary  to  repeat  them  here. 

Having  carefully  examined  the  entire  rec- 
ord in  this  case,  and  believing  that  the  de- 
fendant has  bad  a  fair  and  Impartial  trial, 
and  seeing  no  error,  tbe  Judgment  of  the 
court  below  is  affirmed.  All  the  Justices  con- 
curring except  BKAUCIIAMP,  J.,  who  tried 
the  case  l>eIow,  not  sitting. 


PEORIA  &  0.  MILL.  &  MIN.  CO.  v.  TUR- 
NER. 

(Court  of  Appeals  of  Colorado.    Feb.  14,  1905.) 

IflNES    ANn    MIKEBALS  —  ABANDONMENT— CAN- 
CELLATION  OF   APPLICATION— EFFECT. 

1.  The  attempt  to  make  a  mining  location  on 
territory  that  is  embraced  in  a  prior,  subsist- 
ing, and  valid  location  is  void,  and  the  prospect- 
or Is  a  trespasser,  even  when  he  goes  on  such 
location  for  tbe  purpose  of  making  a  discovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  §  63.] 

2.  Where  the  owners  of  a  claim,  after  the  rul- 
ing of  the  Commissioner  of  tbe  General  Land 
Omce  holding  for  cancellation  a  portion  of  their 
claim,  attempted  to  avoid  the  effect  of  such 
ruling,  and,  failing,  abandoned  their  applica- 
tion for  a  patent,  and  elected  to  rely  on  their 
grant  from  the  government  under  their  location, 
and  at  the  commencement  of  the  suit  had  com- 
plied with  the  law  as  to  annual  labor,  and  per- 
formed additional  work  on  a  portion  of  the 
claim  for  several  years  preceding  a  subsequent 
location,  such  conduct  negatived  any  intention 
to  abandon  or  surrender  their  claim  to  the  pab- 
lie  domain,  subjecting  it  to  relocation. 

3.  The  cancellation  of  a  mineral  application 
and  entry  for  a  patent  by  tbe  Commissioner  of 
the  General  Land  Office  does  not  operate  to  re- 
store the  land  to  the  public  domain  and  render 
it  subject  to  relocation,  but  merely  terminates 
the  patent  proceedings. 

Error  to  District  Court,  Clear  Creek 
County. 

Action  by  Carrie  H.  Turner  against  the 
Peoria  &  Colorado  Milling  &  Mining  Corn- 
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pany.    From   a  judgment  for  plalntliT,  fle- 
fendant  appeals.    Affirmed. 

Walter  M.  Keenan  and  H.  McGarry,  for 
plaintiff  in  error.  BuUis  &  Williams,  for  de- 
fendant in  error. 

MAXWELL,  J.  Action  In  ejectment  by  de- 
fendant in  error  (plaintiff  below)  against 
plaintiff  in  error  to  recover  possession  of  a 
portion  of  the  Niagara  lode  mining  claim, 
Clear  Creek  county,  Colo.  The  case  was  sub- 
mitted to  the  trial  judge,  without  a  jury,  up- 
on an  agreed  statement  of  facts,  attached  to 
which  were  certain  exhibits,  a  portion  of 
which  exhibits  set  forth  decisions  of  the 
Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior,  rendered  In 
proceedings  to  obtain  a  United  States  patent 
for  said  Niagara  lode  claim.  The  stipula- 
tion provided  that  objections  as  to  the  relev- 
ancy and  materiality  of  these  exhibits  might 
be  made  at  the  trial. 

Exhibit  A  was  a  plat  which  It  was  agreed 
correctly  represented  the  relative  locations  of 
the  claims  in  controversy,  and  the  mill  sites 
Indicated  thereon,  which  plat  is  here  shown: 


■-*-* 


Passing  by,  for  the  present,  the  exceptions 
taken  to  the  rulings  of  the  court  on  the  re- 
jection of  the  decisions  of  the  Commissioner 
of  the  General  Land  Office  and  the  Secretary 
of  the  Interior,  the  material  facts  In  the  case 
may  be  stated  as  follows:  January  6,  1880, 
the  Niagara  lode  claim  was  located  by  the 
grantors  of  defendant  In  error.  January  10, 
1891,  and  November  20,  1891,  patents  were  is- 
sued for  the  Kuneguude  and  Rochester  mill 
sites,  respectively,  for  the  areas  shown  upon 


the  plat,  wltbout  objection  upon  the  part  of 
the  owners  of  the  Niagara.  October  26,  1893, 
application  for  a  patent  for  the  Niagara  was 
filed  In  the  local  land  office  by  the  then  own- 
ers of  the  claim.  February  7,  1887,  plain- 
tiff in  error's  grantors  located  the  Sherman 
P.  lode  claim,  embracing  the  territory  shown 
by  the  shaded  portion  of  the  plat,  the  dis- 
covery shaft  of  which  was  within  the  exte- 
rior boundaries  of  the  Niagara,  at  the  polnC 
Indicated  upon  the  plat  April  22,  1897,  oi- 
try  of  the  Niagara  for  patent  was  made  In 
the  local  land  office,  and  receiver's  receipt 
issued  thereon.  August  23,  1897,  the  Com- 
missioner of  the  General  Land  Office  held  the 
entry  for  cancellation  and  the  aj^lication 
for  patent  for  rejection,  "to  the  extent  of 
that  portion  lying  easterly  of  line  4-5  of  the 
Rochester  mill  site."  October  23.  1897.  on  n 
motion  for  review,  the  Commissioner  of  the 
General  Land  Office  affirmed  the  foregoing 
decision.  February  28,  1899,  the  Secretary 
of  the  Interior  affirmed  the  decision  of  the 
commissioner  of  October  23,  1897.  June  14 
1897,  the  commissioner  Anally  canceled  the  en- 
try "as  to  all  that  portion  of  the  Niagara  ly- 
ing east  of  line  4-5  of  the  Rochester  mill 
site."  It  is  agreed  that  the  Niagara  lode 
claim  was  duly  located  upon  the  unappropri- 
ated public  domain  January  6,  1880;  that 
during  1895  a  trench  was  dug  along  the  en- 
tire length  of  that  portion  of  the  Niagara 
claim  lying  easterly  of  the  Kunegunde  mill 
site,  disclosing  therein  a  vein  claimed  by  de- 
fendant in  error  to  be  the  Niagara  vein,  and 
that  such  vein  passes  through  the  easterly 
end  line  of  the  Niagara  lode  claim,  as  locat- 
ed; that  during  1896  the  owners  of  the  Ni- 
agara lode  claim  performed  the  annual  as- 
sessment on  that  portion  of  the  claim  lying 
westerly  of  the  Rochester  mill  site,  and  for 
the  years  1897  and  1898  $100  worth  of  work 
was  done  upon  both  ends  of  the  Niagara 
claim;  that  defendant  in  error  claims  the 
ground  In  controversy  by  virtue  of  the  loca- 
tion of  the  Niagara  lode,  and  a  full  compli- 
ance upon  her  part  and  upon  the  part  of  her 
grantors  with  the  laws  relating  to  the  dis- 
covery, location,  and  possession  of  lode  min- 
ing claims,  and  not  by  virtue  of  the  receiv- 
er's receipt  Issued,  the  application  for  patent 
having  been  abandoned.  It  is  also  agreed 
that  the  grantor  of  plaintiff  in  error,  Febru- 
ary 6, 1897,  located  the  shaded  portion  of  the 
plat  as  the  Sherman  P.  lode,  by  sinking  a  dis- 
covery shaft  thereon  at  the  point  indicated 
on  the  plat,  and  April  12,  1897,  filed  a  loca- 
tion certificate  thereof;  claiming  that  at  that 
time  the  same  was  unappropriated  public  do- 
main. 

At  the  trial,  plaintiff  to  error  offered  In 
evidence  the  decisions  of  the  Commissioner 
of  the  General  Land  Office  and  the  Secre- 
tary of  the  Interior  above  referred  to,  which 
were  excluded  upon  objection  of  defendant 
in  error,  whereupon  the  court  found  the  is- 
sues in  favor  of  defendant  in  error,  and  judg- 
ment was   rendered  in  her   favw   for   the 
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ground  In  controversy,  to  review  which  la 
this  writ  of  error. 

It  la  contended  by  plaintiff  In  error,  first, 
that  the  owners  of  the  Nlasrara  claim  sur- 
rendered to  the  public  domain  that  portion 
of  it  lying  easterly  of  the  Kunegnnde  mill 
elte  by  acquiescing  In  the  entry  and  patenting 
of  the  mill  Bites,  which  segregated  into  two 
noncontlgdous  portions  the  lode  claim;  and, 
second,  that  the  officers  of  the  Land  Depart- 
ment determined  that  such  segregated  por- 
tion ceased  to  be  a  part  of  the  Niagara  claim 
when  the  mill  sites  were  patented,  and  that 
the  subsequent  entry  of  the  Niagara,  as  to 
that  portion,  was  void. 

It  will  be  borne  in  mind  that  this  la  an 
action  in  ejectment,  wherein  the  plaintiff  re- 
lies solely  upon  the  title  derived  through 
and  by  virtue  of  a  prior,  subsisting,  and 
valid  mining  location,  and  in  no  wise  relies 
tH>on  proceedings  in  the  Land  Office  for  the 
acquisition  of  a  patent  title,  or  upon  the  re- 
ceiver's receipt  hereinbefore  referred  to.  By 
▼Irtue  of  Rev.  St  V.  S.  {  2322  [V.  S.  Comp. 
at.  IPOI.  p.  1425],  the  locator  of  a  mining 
locsti&D  segregates  from  the  public  mineral 
domain  of  the  government  the  land  located, 
and  the  grant  confers  upon  him  the  excln* 
■ive  right  of  possession  and  enjoyment  of 
the  surface,  and  any  lodes  or  veins,  the  top 
or  apex  of  which  Is  within  Its  exterior  bound- 
aries; and,  so  long  as  such  locator  complies 
with  the  requirements  of  the  act,  he  can  pro- 
•tect  his  right  to  the  exclusive  possession  of 
the  surface  of  his  claim,  as  well  as  such  lodes 
or  veins,  from  Invasion  by  any  subsequent 
locator.  In  Belk  v.  Meagher,  104  U.  3.  2T9- 
284,  26  L.  Ed.  736,  It  is  said:  "Mining  daims 
are  not  c^en  to  relocation  until  the  rights 
of  a  former  locator  have  come  to  an  end.  A 
relocator  seeks  to  avatt  himself  of  mineral 
in  the  public  lands  which  another  has  discov- 
ered. This  he  cannot  do  until  the  discoverer 
has.  In  law,  abandoned  his  claim,  and  left 
the  property  open  for  another  to  take  up. 
The  right  of  location  upon  the  mineral  lands 
of  the  United  States  is  a  privilege  granted 
by  Congress,  but  It  can  only  be  exercised 
within  the  limits  prescribed  by  the  grant 
A  location  can  only  be  made  where  the  law 
allows  it  to  be  done.  Any  attempt  to  go 
beyond  that  will  be  of  no  avail.  H^tce  a 
relocation  on  lands  actually  covered  at  the 
time  by  another  valid  and  subsisting  loca- 
tion Is  void,  and  this  not  only  against  the 
prior  locator,  but  all  the  world,  because  the 
law  allows  no  such  thing  to  be  done."  And 
again,  in  Owillim  v.  Dooellan,  115  U.  S.  45- 
49,  5  Sup.  Ct  1110,  29  L.  Ed.  348:  "A  valid 
and  subsisting  location  of  mineral  lands, 
made  and  kept  In  accordance  with  the  pro- 
visions of  the  statutes  of  the  United  States, 
Ihas  the  effect  of  a  grant  by  the  United  States 
of  the  right  of  present  and  exclusive  posses- 
sion of  the  lands  located.  If,  when  one  en- 
ters on  land  to  make  a  location,  there  is  an- 
other location  In  full  force,  which  entitlea 
Its  owaet  to  the  ^iLCluBive  possession-  of  the 


land,  the  first  location  operates  as  a  bar  to 
the  second."  In  Del  Monte  M.  &  M.  Co.  v. 
Last  Chance  M.  &  M.  Co.,  171  IJ.  8.  55-78, 
18  Sup.  Ct  895,  43  L.  Bd.  72,  after  quoting 
the  above,  Mr.  Justice  Brewer,  commenting 
thereon,  said:  "The  question  presented  in 
each  of  those  cases  was  whether  a  second 
location  Is  effectual  to  appropriate  territory 
covered  by  a  prior,  subsisting,  and  valid  lo- 
cation, and  it  was  held  it  la  not  Of  the 
correctness  of  those  decisions  there  can  be  no 
doubt.  A  valid  location  appropriates  the 
surface,  and  the  rights  given  by  such  loca- 
tion cannot,  so  long  as  it  remains  in  force, 
be  disturbed  by  any  acts  of  third  parties." 
Such  has  been  the  doctrine  of  the  courts  of 
this  state  since  Armstrong  v.  Lower,  6  Colo. 
393.  Authorities  to  the  foregoing  effect 
might  be  indeflultcly  multiplied.  The  at- 
tempt to  make  a  location  upon  territory  that 
Is  at  the  time  embraced  within  a  prior,  sub- 
sisting, and  valid  location  is  void.  The  pros- 
pector Is  guilty  of  a  trespass,  even  when  he 
goes  upon  such  a  subsisting  location  for  the 
purpose  of  making  his  discovery,  and  every 
subsequent  act  by  him  in  attempting  to  per- 
fect a  location  Is  an  additional  trespass. 

This  brings  us  to  a  discussion  and  deter- 
mination of  the  question  presented'  by  the 
first  proposition  contended  for  by  plaintiff  in 
error,  to  wit  that  the  owners  of  the  Niagara 
Claim  surrendered  to  the  public  domain  that 
portion  of  it  lying  easterly  of  the  Kunegunde 
mill  site,  by  acquiescing  In  the 'entry  and 
patenting  of  the  mill  sites.  In  this  connec- 
tion, "surrender"  and  "abandoilment"  are 
synonymous.  These  is  no  question  of  stat- 
utory forfeiture  in  this  case.  It  is  a  set- 
tled principle  of  law  that  an  abandonment 
of  property  is  a  question  of  intent.  Omar 
V.  Soper,  11  Colo.  380-890,  18  Pac.  443,  7  Am. 
St  Rep.  246;  Miller  v.  Hamley,  81  Colo.  495- 
500,  74  Pac.  980.  The  question  being  one 
purely  of  Intent  the  fact  is  to  be  determin- 
ed by  the  acts  and  conduct  of  the  party. 
The  acts  and  conduct  of  the  owners  of  the 
Niagara  claim  negative  any  idea  of  an  in- 
tention upon  their  part  to  abandon  or  sur- 
render that  portion  of  their  claim  In  contro- 
versy herein.  After  the  ruling  of  the  Com- 
missioner of  the  General  Land  Office  of  Au- 
gust 23,  1897,  holding  for  cancellation  that 
portion  of  their  entry  lying  easterly  of  line 
4-5  Of  the  Rochester  mill  site,  they  attempt- 
ed to  avoid  the  force  and  effect  of  that  rul- 
ing by  disclosing  the  existence  of  the  Niagara 
vein  throughout  the  entire  length  of  that 
portion  of  the  claim  held  for  cancellation; 
and  failing  in  this,  they  abandoned  their  ap- 
plication for  patent,  and  elected  to  rely  sole- 
ly upon  their  grant  from  the  government  un- 
der their  location,  and  at  the  date  of  the 
commencement  of  this  suit  had  complied 
with  all  the  requirements  of  the  law  as  to 
annual  labor,  and,  for  several  years  immedi- 
ately preceding  the  attempted  location  of  the 
Sherman  P.,  performed  ?100  worth  of  work 
upon  that  portion  of  the  claim  lying  east 
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of  the  Kunegonde  mtll  site.  Under  tbe  facta 
Of  this  case,  »o  far  as  tbelr  intention  con- 
trols, tbe  extreme  measure  of  tbe  loss  sus- 
tained by  tbem  in  allowing  tbe  two  mill 
sites  to  go  to  patent  witbout  adverse  pro- 
ceedings was  tbat  portion  of  tbeir  claim  ly- 
ing witbin  tbe  exterior  boundaries  of  tbe  mill 
Bites,  Tberefore,  upon  tbe  agreed  facts,  we 
must  conclude  tbat  plaintiff  in  error's  first 
position  is  not  well  taken. 

As  to  tbe  second  position  relied  upon — ^tbat 
tbe  officers  of  tbe  Land  Department  decided 
that  Bucb  segregated  portion  of  tbe  Niagara 
claim  ceased  to  be  a  portion  of  sucb  claim 
when  the  mill  sites  were  patented — we  may 
say  that  the  officers  of  the  Land  Department 
did  not  so  decide.  They  simply  held  tbe  en- 
try for  cancellation,  and  tbe  application  for 
rejection. 

This  brings  us  to  a  dlscuBsion  and  determ- 
ination of  tbe  force  and  effect  of  an  order 
of  cancellation  of  a  mineral  entry,  such  as 
tbls  record  presents,  made  by  tbe  officers 
of  the  Land  Department  Tbe  cancellation 
of  a  mineral  application  and  entry  tor  patent 
do  not  of  themselves  operate  to  restore  the 
land  to  the  public  domain  and  render  it  sub- 
ject to  relocation.  They  do  not  divest  tbe 
patent  claimant's  title.  They  simply  check 
or  terminate  tbe  patent  proceedings.  Tbe 
cancellation  of  the  entry — of  the  receiver's 
receipt — is,  like  Its  issuance,  a  mere  incident 
In  tbe  proceedings  prescribed  for  procuring 
title  from  tbe  government  Although  tbe  re- 
ceiver's receipt,  while  It  remains  in  force. 
Is  evidence  of  compliance  with  preliminary 
patent  conditions,  yet  its  revocation,  and 
nothing  more,  of  itself,  does  not  evidence 
either  a  forfeiture  or  relinquishment  of  the 
location  or  claim  by  the  applicant  It  bas 
no  necessary  connection  either  with  tbe  seg- 
regation of  tbe  land  from  tbe  public  domain, 
or  its  restoration  thereto.  "Such  cancella- 
tion [of  the  receiver's  receipt]  would  not  of 
itself  render  tbe  ground  subject  to  relocation. 
The  applicant  would  simp<y  be  relegated  to 
such  possessory  rights  as  he  bad  prior  to  tbe 
initiation  of  patent  proceedings,  and  sucb  as 
he  may  have  subsequently  acquired."  Llnd- 
ley,  I  772.  "Tbe  fact  tbat  tbe  entry  was 
canceled  will  not  of  itself  render  tbe  ground 
subject  to  relocation.  The  original  location 
Is  not  affected  thereby."  Barringer  & 
Adams,  816.  In  Branagan  t.  Dulaney,  2 
Land  Dec.  Dep.  Int  744,  the  Secretary  of 
the  Interior,  speaking  of  the  rights  of  a  lo- 
cator of  a  mining  claim,  says:  "The  govern- 
ment gives  the  possessor  of  a  lode  bis  choice 
— to  bold  it  witbout  a  patent  or  to  take  pat- 
ent If  be  attempts  to  take  a  patent  and 
finds  tbat  be  la  met  with  obstacles  not  antici- 
pated, be  may  relinqnlsb  his  attempt  to  se- 
cure a  patent  and  continue  to  hold  by  tight 
of  possession.  Thus,  when  tbe  applicant  to 
enter  a  lode  claim  is  met  with  an  adverse 
claim,  be  may,  if  he  choose  so  to  do,  avoid 
a  legal  conflict  by  dismissing  his  application 
for  patent  and  rely  on  his  title  by  possca- 


slon  given  blm  by  tbe  local  lavs  and  ens- 
toms,  and  a  compliance  therewith."  In  the 
Case  of  The  Clipper  Mining  Co.,  reported 
In  22  Land  Dec  Dep.  Int  627,  the  Secretary 
of  tbe  Interior  said:  *^be  Judgment  of  tbe 
department  in  tbe  Searl  Placer  Case  went 
only  to  tbe  extent  of  rejecting  tbe  applica- 
tion for  patent  Tbe  department  did  not  as- 
sume to  declare  tbe  location  of  tbe  placer 
void,  as  contended  by  counsel,  nor  did  tbe 
Judgment  affect  the  possessory  rights  of  the 
contestant  to  it"  In  tbe  case  of  McGowan 
et  al.  V.  Alps  ConsoL  Mining  Co..  23  Land 
Dec.  Dep.  Int  113,  the  Secretary  of  the  In- 
terior, In  speaking  of  the  effect  of  a  can- 
cellation of  a  mineral  entry,  said:  "The  fact 
tbat  tbe  entry  was  canceled  would  not  of 
itself  render  tbe  ground  subject  to  reloca- 
tion. Tbe  original  location  of  tbe  lode  was 
not  affected  by  the  cancellation,  even  though 
it  bad  been  regular;  and  tbe  owner  could 
still  hold  it  under  its  possessory  right  so 
long  as  there  was  a  compliance  with  the  re- 
quirements of  tbe  law."  In  Beals  t.  Cone 
et  al.,  27  Colo.  473-183,  62  Pac.  948,  962,  83 
Am.  St  Rep.  92,  Justice  Gabbert,  comment- 
ing upon  tbe  above,  said:  "Tbe  fair  infers 
ence  from  these  rulings  is  that  tbe  Judgment 
of  tbe  department  rejecting  an  application 
for  patent  and  nothing  more,  leaves  tbe  ap- 
plicant with  tbe  same  rights  as  though  no 
application  bad  ever  been  made." 

Our  conclusions  are  that  that  portion  of 
tbe  Niagara  claim  lying  easterly  of  tbe  Kune- 
gunde  mill  site  was  not,  upon  tbe  date  of 
the  attempted  location  of  the  Sherman  P. 
claim,  by  act  of  tbe  owners  of  the  Niagara 
claim,  by  operation  of  law,  or  by  the  decision 
of  the  officers  of  tbe  Land  Department  a 
part  of  the  unappropriated  mineral  domain 
of  tbe  United  States,  and  tbat  tberefore  tbe 
attempted  location  of  the  Sherman  P.  claim 
was  void. 

Plaintiff  in  error  dtes  Oumey  t.  Brown 
(Colo.  Sup.)  77  Pac.  357.  Tbe  facta  in  tbe 
Oumey-Brown  Case  are  so  unlike  tbe  facts 
in  tbe  case  under  consideration  as  to  make 
tbat  authority  inapplicable.  In  fact  neither 
of  tbe  points  ruled  herein  was  before  tbe 
court  in  tbat  case.  To  point  out  here  tbe 
dissimilarity  In  tbe  facts  of  tbat  case  and 
this  case  can  accomplish  no  beneficial  result 
and  would  unnecessarily  prolong  this  (pin- 
ion. 

There  being  no  error  In  the  rnllnga  or  Jndg^ 
ment  of  tbe  court  below,  tbe  Judgment  will 
be  affirmed. 

Affirmed. 


(zs  trtab,  450 
ROTH  T.  EGCLBS. 
(Supreme  Court  of  Utah.    March  T,  1908.) 

HASTXB  AZtn  SBBVART  — FXBSOKAI.  IRJTTBIKB  — 

»A.rm  PLACE  TO   WOBE— EVIDBNCB— 

QUeSTIOH   FOB  JUBT. 

1.  Where  a  servant  has  as  good  an  opportunity 
as  the  master  to  know  tbe  dangers  connected 
with  his  employment  and  makes  no  oomplaint. 
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b*  euaot  tte&nt  Cor  injnrta  Mitka  gnrand  that 
Um  maatar  did  not  fnnilali  him  a  aafe  plac«  to 
work.* 

[Bd.  Not*. — ^IVir  eaaw  is  point,  •<•  toL  84, 
Cent.  Dig.  Maat«r  and  Sorvant,  U  684,  708, 

2.  An  employer  ia  not  bonnd  to  farnisih  hia 
tmploji  an  absolutely  aafe  place  to  work,  but 
U  he  fomlshea  a  reasonably  safe  place,  under  all 
the  drcnmstancea,  and  conducts  nia  business  in 
accordance  with  the  ordinary  nsages  of  the  em- 
ployment, h«  performs  hia  duty.t 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  S4, 
Cent  Dig.  Master  and  Servant,  ||  ITS,  174.] 

3.  In  an  action  by  a  servant  for  injuries  re- 
sulting from  being  struck  by  a  piece  of  a  bride 
which  broke  as  it  was  being  tossed  to  a  brick- 
mason  by  his  helper,  evidence  held  insufficient 
to  justify  submission  of  the  issue  of  defendant's 
negligence  to  the  jury. 

Anteal  from  District  Conrt,  Cache  Oonn- 
tji   C.  H.  Hart,  Judge. 

Action  by  George  Both  against  David  Bc- 
eles.  From  a  Judgment  for  plaintifl,  defend- 
ant appeals.    Revetsed. 

li.  B.  Rogers  and  John  A.  Street,  tar  ap- 
pellant. George  Q.  RIdi  and  F.  K.  Nebeker, 
for  respondent. 

BARTCH,  a  J.  This  action  waa  brongbt 
to  recover  damages  for  personal  Injaries  al- 
leged to  have  been  received  through  the  neg- 
ligence of  the  defendant.  From  the  evidence 
it  appears  substantially  that  on  October  30, 
1901,  the  day  on  which  the  accident  wliich 
renilted  in  the  injury  complained  of  occur- 
red, the  defendant  waa  erecting  a  large 
brick  bnllding  at  Logan,  Utali,  to  be  used  for 
a  SDgar  factory;  tliat  on  that  day,  and  for 
about  two  months  prior  thereto,  the  plain- 
tiff was  in  his  employ,  and  was  working  at 
the  building  in  the  capacity  of  "mason's 
helper";  that  when  the  accident  happened 
the  north  wall  of  tlie  building  had  been  built 
up  with  brick  to  nearly  the  top  of  the  sec- 
ond story— to  the  height  of  from  25  to  30 
feet — and  the  window  frames  had  been  set, 
but  the  apertures  had  been  left  open;  that 
all  this  work  was  done  In  the  "usual  and 
ordinary  way  in  which  It  Is  always  done  in 
the  trade";  that  It  waa  the  duty  of  the 
plaintiff  and  others  to  convey  mortar  and 
bricks,  with  wheelbarrows,  to  an  elevator, 
on  which  the  same  were  carried  to  the  sec- 
ond story,  where  the  bricks  were  pitched  by 
fellow  workmen  from  hand  to  hand  to  the 
brickmasona,  in  the  usual  and  ordinary  way; 
and  that  at  the  time  of  the  injury  the  plain- 
tiff was  wheeling  mortar  from  the  mortar 
box,  Bltnato  outside  the  building,  10  to  14 
feet  from  the  north  wall,  opi>oslte  one  of  the 
windows,  and  while  working  at  the  mortar 
box  a  brick  being  pitched  from  hand  to  hand 
by  other  workmen  standing  on  a  scaffold  at 
the  second  story,  where  the  bridunasons 
were  at  work,  broke  Into  two  pieces,  and  one 
of  the  pieces,  falling  and  rolling  <m  the  scaf- 

•CbrttUenaon  v.  B.  O.  W.  R.  Co.,  tt  Utah,  Ul  T4 
P«c.  gT«. 
tFriu  v.  Elactrie  UgU  Co.,  11  Utah,  ttt,  M  Pa«. 


fold,  went  throngfa  the  aperture  of  the  win- 
dow and  struck  him  on  the  head.  Inflicting 
the  injury  of  which  he  complains.  The  evi- 
dence also  shows  that  the  plaintiff  was 
aware  of  the  manner  in  wblcb  the  work 
both  inside  and  outside  of  the  building  was 
carried  on,  and  knew  that  masons  were  at 
work  above  the  aperture  through  which  the 
brick  fell.  It  is  further  shown  that  the 
work  was  conducted  in  the  manner  usual 
and  ordinary  In  the  trade.  Under  this  and 
ether  evidence  of  similar  import  a  verdict 
was  returned,  and  Judgment  entered  thereon 
In  the  sum  of  $1,S00  In  favor  of  the  plain- 
tiff. 

Upon  this  appeal  it  is  Insisted  that  the 
court  erred  in  refusing  to  instruct  the  jtfty 
to  return  a  verdict  of  no  cause  of  action,  as 
requested  by  the  appellant.  The  contention 
is  tliat  there  la  no  evidence  in  tbe  record 
showing  that  the  defendant  was  guilty  of 
negligence,  under  the  circumstances,  on  the 
occasion  in  question.  After  careful  exam- 
ination of  the  pleadings  and  the  proof,  w* 
are  of  the  opinion  that  this  contention  Is 
well  founded. 

The  evidence  eleaily  shows  tliat  at  the 
time  of  the  acddent  the  work  of  constme- 
tion  was  carried  on  in  the  manner  usual  and 
ordinary  in  the  construction  of  brick  build- 
ings. It  is  true,  the  aperture  through  which 
fell  the  brick  that  caused  the  injury  had  not 
been  closed  up^  but  it  la  shown  by  the  proof 
that  it  is  customary  In  the  trade  to  leave 
such  apertures  open  while  the  construction 
of  the  walls  of  the  building  is  going  on.  The 
employ^  bad  worked  there  for  a  consider- 
able length  of  time  prior  to  ttie  acddent; 
knew  how  the  woric  was  being  carried  on; 
saw  the  scaffolds  and  the  height  of  the 
wall;  knew  the  bricks  were  being  pltehed 
from  hand  to  hand  by  his  co-employ€s,  that 
brick  masons  were  at  work  over  the  aper- 
ture In  question,  and  that  the  aperture  was 
open;  was  aware  of  the  location  of  the  mor- 
tar box,  and  Ito  distance  from  the  wall; 
and,  with  full  knowledge  of  all  these  things, 
worked  there  volunterily,  without,  so  far 
as  shown  by  the  record,  making  any  objec- 
tion either  to  the  manner  of  the  perform- 
ance of  the  work  by  himself  or  hia  oo- 
employds,  or  to  the  open  window,  or  the 
nearness  of  the  mortar  box  to  the  walL 
His  opportunitiea  to  observe  and  know  the 
dangers  connected  with  the  operations  were 
Just  as  good  as  were  those  of  the  employer. 
Under  such  drcnmstances  the  employe  can- 
not be  heard  to  complain  that  the  master 
did  not  furnish  him  a  safe  placewlthln  which 
to  perform  his  labor.  Christienson  v.  B.  O. 
W.  R.  Co..  27  Utah.  132,  74  Pac.  878. 

The  employer  was  not  bound  to  fumlsb 
the  employd  an  absolutely  safe  place  to 
work.  A  reasonably  safe  place,  under  the 
drctmistances,  was  all  that  was  required. 
The  falling  of  the  brick  was  but  an  ind- 
dent  to  the  employment,  the  danger  of  wttich 
the  employfi^  yibo,  in  the  absence  of  proof 
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to  tbe  contrary,  we  must  asBume  to  be  a  man 
of  ordinary  understanding,  witb  lequialte 
knowledge  of  his  business^  could  foresee  as 
weU  as  could  his  employer.  The  mere  fact 
that  the  employer  did  not  close  up  the  aper- 
ture, or  do  some  special  thing  which  would 
have  prevented  the  accident,  did  not  in  it- 
self render  him  guilty  of  actionable  neg- 
ligence. Nor  does  the  mere  showing  that 
the  doing  or  not  doing  of  a  thing  is  danger- 
ous prove  it  to  be  negligent  If  the  employer 
provides  a  reasonably  safe  place  under  the 
ctrcnmstanceB,  fttmisbes  reasonably  safe  ap- 
pliances suitable  to  the  employment,  and 
conducts  the  business  in  accordance  with  the 
ordinary  usages  and  customs  of  the  trade 
or  employment,  he  performs  his  duty  tothe' 
employfi  in  this  regard.  In  Fritz  t.  Electric 
tdght  Co.,  18  Utah,  493,  56  Pac.  90,  thlB 
court  said:  "It  is  further  contended  that  de- 
fendant's failure  to  guard,  protect,  and  in- 
sulate the  dynamos  was  negligence.  The 
macbluery  and  appliances  need  by  defendant 
In  its  electric  light  plant  before  and  at  the 
time  of  the  accident  were  of  the  kind  ccnn- 
monly  and  ordinarily  used  in  other  electric 
light  plants,  and  the  manner  and  methods  of 
ronning  and  operating  them  were  the  same. 
The  rule  has  become  elementary  that  where" 
a  master  has  furnished  the  servant  with  ma- 
chinery and  appliances  reasonably  safe  and 
suitable,  and  such  as  are  in  general  use  for 
carrying  on  the  same  kind  of  business  as  that 
in  whlch'the  master  is  engaged,  and  the  serv- 
ant is  injured  without  any  fault  of  tbe  mas- 
ter, the  master  cannot  be  held  liable  because' 
he  failed  to  make  use  of  some  attachment  or 
special  device  thalr- might  barve  rendered  the 
operating  -of  the  inachinery  less  dangerous, 
and  the  accident  thereby  might  have  been 
avoided."  Bailey,  Mast  Llab.  p.  146;  Titus 
V.  RaUway  Co.,  136  Pa.  618,  20  Atl.  617,  20 
Am.  St  Rep.  944. 

We  are  x>t  the  opinion  that  the  court  bught 
to  have  given  the  peremptory  instruction  re- 
quested. The  case  must  be  reversed,  with 
costs,  and  remanded  to  the  lower  court  fo* 
further  proceedings  in  accordance  herewith. 
It  is  so  ordered. 

Mccarty  and  STRAUP,  JJ.,  concur. 


TUTTY  V.  RYAN  et  al. 
(Supreme  Court  of  Wyoming.    March  6,  1905.) 

ABATEMENT  OF  ACTION— DISMISSAL  OB  CONTIN- 
UANCB — BUS  JUUIOATA — COSTS. 

1.  Though,  in  the  absence  of  any  proceedings 
for  review  of  a  final  judgment  holding  an  in- 
junction wrongfully  granted,  an  action  may  be 
brought  on  the  injunction  bond  at  any  time  aft- 
er such  judgment,  where  a  writ  of  error  for  the 
review  of  such  judgment  is  issued  after  action 
on  the  bond  the  action  abates,  and  should  be 
dismissed,  rather  than  continued  pending  deci- 
sion on  the  writ  of  error. 

[BW.  Note. — ^Por  cases  in  point,  see  vol.  1, 
Cent  Dig.  Abatement  and -Revival,  H  118-122.] 


2.  The  disaiiss^  «f  aa  action  «a  ma  tnjDne- 
tlon  hond  becaaae  oommenced  bef  oe*  decision  oa 

review  of  the  judgment  denying  the  injunction 
does  not  operate  as  a  bar  to  a  fotnre  action  on 
the  bond  if  (he  judgment  is  the  injunction  snit 
be  affirmed. 

3.  On  a  disEQissal  of  the  action  on  an  answer 
alleging  mattef  in  abatement  occurring  after  the 
commencement  of  the  action,  defendant  is  en- 
titled to  costs  only  accruing  after  such  answer. 

On  petition  for  rehearing.    Deixled. 
For  former  opinion,  see  78  Pac.  057. 

POTTER,  J.  Plaintiff  in  error  has  filed  a 
petition  for  rehearing.  The  chief  contention 
now  is  that  as  the  proceedings  in  error  for 
the  review  of  the  judgment  in  the  suit  where- 
iu  the  undertaking  sued  on  was  given  were 
not  instituted  until  after  the  commencement 
of  tfalB  action  on  the  nndertaking,  a  right  of 
action  existed  when  suit  'was  commenced, 
and,  instead  of  dismissing  the  action,  the 
court  should  merely  have  suspended  further 
proceedings  until  the  determination  of  tlie 
error  proceedings.  We  'need  not  consider 
whether  the  court  might,  in  its  discretion, 
have  ordered  a  continuance  or  a  suspension 
of  proceedings  pending  the  appeal,  since  no 
nueb  application  was  made,  and  the  ques- 
tion, therefore,  is  whether  a  dismissal  was 
proper.  Nor  need  we  consider  whetlier  a 
defense^  either  in  abatement  or  bar  of.  the 
action,  arising  after  commencement  of  the 
suit  and  before  answer,  should  be  permitted 
to  be  interposed,  except  on  terms  aa  to  costs, 
although  It  would'  seem  that  as  a  supplemen- 
tal answer  imder  the  Code'  is  Intended  as  a 
medium  for. alleging  facta  occurring  subse- 
quent to  the  filing  of  the  former  answer  (Rev. 
St  1899,  i  3393>,  it  would  be  proper  to  set 
up  in  tbe  orig^inal  answer  defensive  facts 
theretofore  -  arishig,  thnugh  after  the  com- 
mencement of  suit  Carpentear  v.  Bell,  19- 
Abb.  Frac.  2aa  But  the  right  to  file  the  plea 
demurred  to  was  not  assailed.  -The  issue- 
joined  upon  it  was  whether  it  stated  facts 
Bufilcient  to  KlMte  the  action,  and  it  would 
clearly  have  -been. the  duty  of  the  court  to 
permit  -the  assertion  of  the  defense,  even 
though  set  up  by  supplemental  answer,  al- 
though in  such  case  terms  might  tmve  been 
imposed. 

Counsel  refer  to  cases  where  it  has  been 
held  in  suits  brought  upon  a  Judgment  that 
pending  an  appeal  from  the  Judgment  the 
court  has  power  to  contlnne  or  suspend  un- 
til a  determination  of  tbe  appeal.  In  order 
that  injustice  to  a  defendant  may  be  prevent- 
ed. In  such  cases  tbe  right  of  action  Is  hdd 
to  exist  not  only  at  the  commencement  of 
the  suit  ttnt  at  the  time  of  the  continuance 
ot  suspension,  and  the  continuance  is  merely 
to  protect  the  defendant  from  a  Judgment 
that  might  be  obtained  if  the  cauM  should 
be  pesrmltted  to  proceed.  That  1^  not  the 
situation  here.  The  suit  is  not  brought  up- 
on the  Judgment,  but  upon  an  undertaking, 
aedordlng  to  the  terms  whereof  no  liability 
would. OQCur  until  a  final  decision  that  the 
injunction  ought  not  to  have  been  granted. 
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Pending  the  appeal  the  Judgment  of  the  dis- 
trict court  was  not  such  a  fflial  dedsion/and 
hence  the  llalillltj'  had  not  been  determined. 

We  do  not  hold  that,  In  the  absence  of 
Appellate  proceedings  from  a  final  Judgment 
In  the  district  court  that  an  Injunction  was 
wrongfully  granted,  suit  may  not  be  Instltut- 
«d  upon  the  injunction  undertaking  at  any 
time  after  such  Judgment;  nor  do  we  bold 
that  the  injunction  defendant  must  wait  un- 
til the  expiration  of  the  period  allowed  for 
commencing  appellate  proceedings  to  com- 
mence hia  action  upon  the  unc^ertalcing.  We 
do  not  dopbt  that  if  such  suit  is  .brought  at 
any  time  after  final  Judgment  In  the  cause 
in  the  district  court,  although  wltWn  the  p» 
riod  allowed  for  an  appeal,  it  may  be  main- 
tained, provided  no  appeal  is  takea.  In  such 
case  the  Judgment  In  the  district  court,  will 
amount  to  a  final  decision  autUorizlng  the 
recovery  of  damages  on  the  bond'  for  the 
wrongful  injunction.  But  the  effect  of  a 
pending  appeal  is  to  destroy  the  .operation 
at  the  Judgment  appealed  from  as  a  final 
determination  that  tlie  injimctlon  ought  not 
to.  bave  been  granted,  and  its  .effect  is  the 
same  whether,  taken  before  or  after  tlie  In- 
stitution of  suit  upon  the  undertaking.  Pond- 
ing the  appeal  the  party  seeking  to  recover 
upon  ttie  undertaking  will  be  una,bre  to  esh 
tabllsh  the  necessary  averments  of  his  peti- 
tion instituting  his  cause  of  action.  XVhethr 
er  the  plaintiff  bad  an  existing  cause  of  ac- 
tion when;  the  action  was  commenced  or  not, 
he  had  none  when  it  appeared  by  tlje  plead- 
ing of  the  defendants  that  timely"  proceed- 
ings I>ad  been  instituted,  and  were  pending 
and  undetermined  In  the  appellate  court, 
for  a  review  of  the  Judgment  dissolving-  the 
injunction,  although  his  cause  of  action 
might  accrue  iu  the  future..  The  effect  then 
was  the  same  as  though  the  action  had  been 
prematurely  begun.  Having  no  right  to  then 
maintain  the  action,  it  was  clearly  a  proper 
procedure  to  abate  it 

We  think  it  immaterial  whether  the  plain- 
tiff had  an  existing  cause  of  action  when 
the  suit  was  commenced,  and '  the  appeal 
operated  merely  to  prevent  the  further  main- 
tenance of  the  suit,  or  whether  such  api>eal 
Is  to  be  regarded  as  showing  that  there  had 
been  no  right  of  action,  and  hence  a  prema- 
ture eommencemeut  of  the  suit.  In  either 
case  a  dismissal  would  be  proper.  A  suit 
prematurely  commenced  is  subject  to  dis- 
missal. 16  Ency.  PI.  &  Pr.  875.  And  it  is 
generally  held  that  such  objection  should 
be  taken  by  plea  or  answer  In  abatement.  IC 
Ency.  PI.  &  Pr.  879;  1  Cyc.  745.  At  com- 
mon law  a  defense  arising  after  plea  is  re- 
quired to  be  set  up  by  plea  puis  darrein  con- 
tinuance, but  where  it  arlsos  after  the  com- 
hiencemeut  of  the  suit,  and  before  plea,  it 
must  be  pleaded  to  the  further  maintenance 
of  the  suit.  17  Ency.  Pi.  &  Pr.  2(w;  Chicago 
T.  Bubcock,  143  HI.  3.-)8,  32  N.  E.  271;  Can- 
field  V.  Sch.  Dist.,  19  Conn.  529;  Kimball 
V.  Wilson,  3  N.  H.  90,  14  Am.  Dec.  342;  Car- 


penter y.  Bell,  19  Abb.  Prac.  258.  And  such 
pleas  may  be  interposed  whether  for  matters 
Uv  bar  or  abatement  of  tlie  suit  And  where 
the  facts  are  sufficient  to  abate  the  suit  a 
dismissal  results.  The  supplemental  answer 
of  the  Code  takes  the  place  of  the  plea  puis 
darrein  continuance,  although  it  is  not  gov< 
erned  by  some  of  its  common-law  effects. 
And  the  answer  in  the  case  at  bar  is  in  the 
nature  of  the  common-law  plea  to  the  fur- 
ther maintenance  of  the  suit,  on  the  theory 
that  there  was  a  right  of  'action  at  the  com- 
meucement.  Whether,  therefore,- the: suit  is 
to  be  regarded  as  prematurely  begun,  or  as 
one  where  farther  maintenance  is  prevented 
by  reason  of  the  facts  alleged  in  the  answer, 
such  facts  being  admitted  a  dismissal  was 
proper.  The  judgment  will  not,  of  course, 
operate  as  a  bar  against  a  future  action  Bp- 
on  the  nndertaklng,  should  the  judgment  la 
the  Injunction  suit  be  affirmed  in  the  appet- 
late  court. 

The  defendant  \VouId  be  entitled,  we  think, 
to  recover  only  such  costs  as  accrued  after 
his  plea;  but,  as  the  effect' of  the  Judgment 
is  to  give  him  only  such  <!osts — ^It  not  ap- 
pearing that  there  could  have  been  aiiy  costs 
on  .his  behalf  prior  to  the  plea — there  Is  no 
reoKon  for  disturbing  the  Judgment  on  that 
ground. 

With  reference  to  the  main  question  dis- 
cussed in  the  former  opinion,  another  case 
has  come  to  our  attention,  in  line"  with  our 
views.  In  PecK  r.  Hotcliklss;  .52  riotc-;  Prac. 
220,  an  attachment  ^Ult  had  l)ecn  dismissed 
In  the  court  wherein  the  attachment  had  Is- 
sued, but  a  pending  appeal  therefrom  was 
set  up  as  a  defense  .In  a  suit  brought  for  the 
allPged'  wrongful  attachment.  It  was  held 
that  tlie  plalntlfTs  cause  of  action  would  not 
become  complete,  until  final  Judgment  In  his 
favor  In  the  attachment  suit,  and  that,  with 
nn  appeal  pending,  the  Judgment  of  dis- 
missal cannot  be  considered  final,  and  Judg- 
ment was  rendered  for  defendant  upon  (i 
demurrer  to  the  answer  setting  up  the.  aiH 
pellate  proceedings. 

Rehearing  denied. 

BEARD,  J.,  coucms. 


TI'TTT  ▼.  RYAN  et  al. 

(Supreme  Court  of  Wyoming.     March  6,  190.5.) 

On  petition  for  rehearing. .  Petition  denied. 
For  former  opinion,  see  78  Pac  1119. 

POTTER,  J.  For  the  reasons  stated  in 
the  opinion  this  day  delivered  and  filed  in 
the  case  of  Geor«c  W.  Tutty.  Plaintiff  In 
Error,  v.  J.  C.  Ryan,  A.  L.  Ripley,  and  J.  W. 
Rogers,  Defendants  in  Error,  79  Pac.  920, 
a  rehearing  in  this  cause  is  denied. 

Rehearing  denied. 


BEARD,  J.,  concurs. 
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STICENBT  T.  HnOHE& 
(Sapreme  Oonrt  of  Wyoming.    Mardi  9,  1005.) 

rABOIi  KTIOKIfOE— OORDinonB    or  OOIfTEA.OT— 
OFTKB  or  XTIDKHOK. 

In  an  action  on  a  written  contract,  parol 
•rldence  which  would  change  the  term*  tit  the 
contract  ia  not  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
<3ent  Dig.  Evidence,  «§  1T56.  1577;  voL  89, 
Cent.  Dig.  Pleading,  |{  1268,  1260.] 

On  rehearing.    Affirmed. 

For  former  opinion,  see  76  Pac  945. 

BEABD,  J.  TblB  canae  waa  decided  by 
tbla  court  at  a  former  term,  the  opinion  ap- 
pearing in  75  Pac.  945.  A  rehearing  was 
granted,  and  the  case  has  been  reargued. 
No  new  points  have  been  presented  upon  the 
reargnment,  and  we  have  again  carefQlIy 
considered  the  entire  case,  and  have  reached 
the  same  conclusions  aa  announced  In  the 
former  opinion,  wblcli  so  clearly  sets  out 
the  reasons  upon  which  the  decision  Is  based 
that  we  will  not  repeat  them  here.  It  has 
been  strenuously  urged  In  argument  that  the 
court  erred  In  sustaining  the  objection  to 
the  testimony  otTered  by  the  plalntKT  In  error, 
and  that  It  waa  competent  to  show  the  true 
consideration  for  the  refunding  of  tb»  money 
paid  upon  the  note  for  $450,  and  to  show 
that  the  consideration  therefor  had  wholly 
failed.  If  the  offer  had  gone  no  further 
than  that  we  think  It  should  bsTe  been  ad- 
mitted; but  we  tbiTik  It  went  much  further, 
and  entirely  changed  the  terms  and  condi- 
tions of  the  contract  as  written.  Under  the 
terms  of  tbe  written  contract  the  refund  was 
to  be  made  when  the  $550  note  was  paid  ac- 
zording  to  its  terms,  and  that  note  was  not 
due  until  January  1,  1902.  It  was  proposed 
In  the  offer  to  show  that  the  note  for  $450 
was  to  be  surrendered  at  the  time  of  tbe 
decision  In  the  land  case,  upon  condition  that 
Stickney  was  placed  In  possession  of  the  land 
Involved  in  the  contest,  and  received  the  hay 
crop  thereon  up  to  that  date;  thus  directly 
contradicting  tbe  terms  of  the  written  con- 
tract as  to  tbe  date  of  tbe  refund.  Again, 
It  was  proposed  to  prove  by  tbe  offer,  aa 
stated  In  the  former  opinion,  that  Hughes 
obligated  himself  to  put  Stickney  in  posses- 
sion of  tbe  land,  and  to  procure  tbe  relin- 
quishment from  Myers,  which  is  not  in  ac- 
cordance with  the  contract.  In  tbe  first  part 
of  tbe  offer  It  was  proposed  to  show  that  tb* 
consideration  for  tbe  $450  note  was  that 
Hughes  should  ptit  Stickney  In  possession  of 
the  land,  etc.,  and  that  the  consideration  for 
the  note  bad  failed;  and  in  tbe  latter  part 
of  tbe  offer,  that  the  understood  considera- 
tion for  tbe  refund  had  failed.  As  stated 
In  the  former  opinion,  we  think  the  court 
was  warranted  in  rejecting  the  offer  on  the 
ground  that  it  was  ambiguous  and  indefinite, 
and  for  tbe  other  reasons  therein  stated,  es- 
pecially as  there  was  no  statement  in  tbe 
answer  that  tbe  entire  contract  was  not  in- 


cluded In  the  writing,  and  setting  out  th«M 
parts  which  It  waa  claimed  were  omitted, 
and  that  tbe  writing  was  not  Intended  tv 
contain  the  entire  contract. 

We  are  satisfied  with  the  unanimous  opin- 
ion as  formerly  announced  by  this  court  and 
that  opinion  Is  adhered  to  oa  ccbeaiins* 

POTTEB,  J,  concurs. 


LITTLETCM^  v.  BURGESS,  County  and  Pros- 

ecating  Attorney. 
(Supreme  Court  of  Wyoming.    Ifardi  6,  lOO-j.) 

APPXAIr-CEBTinSD     qUESnORS— KKVIEW— DIB- 
CORTIHDARCX— ABSTKACI    QUKSTIORS. 

Where,  pending  determination  of  a  motion 
to  dissolve  a  temporary  injnnction,  tbe  trial 
oonrt  certified  the  question  aa  to  tbe  constim- 
tionality  of  a  statute  involved  in  the  proceeding 
to  the  Supreme  Court,  but  before  sacn  question 
was  decided  the  injunction  was  dissolved  on  a 
supplemental  hearing  before  another  justice,  the 
question  certified  Uereby  t)ecame  purely  ab- 
stract so  as  to  require  a  discontinuance  of  the 
proceedings  on  the  certificate. 

Reserved  Questions  from  District  Court; 
Sheridan  County;   Joseph  Li.  Stotts,  Judge. 

Suit  by  Fred  Littleton  against  James  H. 
Burgess,  county  and  prosecntlng  attorney  of 
Sheridan  coimty.  Questions  reserved  by  the 
district  court  were  certified  to  tbe  Supreme 
Court  for  answer,  pending  decision  of  a  mo- 
tion to  dissolve  an  Injunction.  On  motion  to 
discontinue  consideration  and  to  return  pa- 
pers.   Sustained. 

M.  B.  Camplin  (J.  F.  Hoop.  Of  counsel), 
for  plaintiff.  E.  E.  Enterline,  Lonabaugb  & 
Wenzel,  and  Chas.  A.  Kutcber,  for  defend- 
ant 

POTTER,  X  This  case,  which  Is  here  on 
reserved  questions,  was  submitted  on  the 
motion  of  defendant  that  further  considera- 
tion be  discontinued  and  tbe  papers  returned 
to  tbe  district  court  Tbe  chief  ground  of 
tbe  motion,  vis.,  that  tbe  court  Is  without 
Jurisdiction,  Is  the  only  one  that  need  be 
considered. 

The  order  of  the  district  court  of  Sheridan 
county  reserving  the  questions  is  as  follows: 
"This  cause  having  come  on  for  hearing  on 
the  22d  day  of  September,  A.  D.  1904,  upon 
tbe  petition  and  motion  to  dissolve  tbe  tem- 
porary restraining  order  issued  herein,  sup- 
ported by  affidavit  of  tbe  defendant  In 
which  be  justifies  the  acts  complained  of  aa 
alleged  In  the  petition,  by  proceeding  against 
the  defendant  under  chapter  65,  p.  68,  Ses- 
sion Laws  of  Wyoming  of  1001,  for  violation 
thereof,  which  said  law  the  plaintiff  alleges 
Is  in  contravention  of  sections  24  and  26  of 
article  S  of  tbe  Constitution  of  Wyoming, 
and  is  void;  and  upon  issue  thus  joined,  the 
same  having  been  beard  and  arguments  of 
counsel  beard,  and  the  same  having  been 
submitted  to  the  court  for  its  decision,  the 
same  was  by  the  court  taken  under  advise 
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ment.  And  now  on  tbl8  16tb  day  of  Decem- 
ber, 1904,  the  same  being  a  day  of  the  regu- 
lar December,  A.  D.  1904,  term  of  this  court, 
tbis  cause  coming  on  for  further  hearing  and 
consideration,  the  court  finds  that  Important 
and  difficult  constitutional  questions  have 
arisen  In  this  action  and  proceeding  pending 
before  this  court,  wherefore  it  Is  ordered,  ad- 
judged, and  decreed  by  the  court,  upon  Its 
own  motion,  that  this  action  and  proceeding 
be,  and  the  same  is  hereby,  reserved  and 
sent  to  the  Supreme  Court  of  this  state  for 
its  decision  upon  the  following  constitution- 
al questions  which  have  arisen  herein,  the 
plaintiff  and  the  defendant  each  to  pay  one- 
half  of  the  docket  fee  in  the  Supreme  Court." 
(The  questions  are  then  stated.) 

That  order  Is  the  source  of  the  lurisdiction 
of  this  court  In  the  premises,  and  It  is  ap- 
parent that  the  only  matter  referred  to  there- 
in as  before  the  court  for  determination, 
when  the  order  was  made,  was  the  motion 
to  dissolve  the  temporary  restraining  order. 
As  we  understand  the  order,  the  motion  to 
dissolve  had  been  submitted  In  September, 
and,  wlthont  deciding  It,  the  court,  on  De- 
cember 16tb,  reserved  certain  questions 
deemed  to  have  arisen  on  that  motion.  If 
any  other  matter  had  been  submitted  to  the 
court.  It  Is  not  stated. 

The  term  of  office  of  Judge  Stotts,  the 
presiding  Judge  of  the  court  when  the  order 
was  made,  expired  January  2,  1905,  and  be 
was  succeeded  by  Judge  Parmelee.  It  ap- 
pears that  thereafter,  upon  a  motion  for 
change  of  Judge  filed  by  the  plalBtlfl,  Judge 
Scott,  of  the  First  District,  was  called  In  to 
sit  in  the  case;  and  that  on  January  10, 
1905,  the  court,  Judge  Scott  presiding,  enter- 
tained a  new  motion  to  dissolve  the  tem- 
porary restraining  order,  and  sustained  It; 
and  It  was  then  ordered  that  the  Injunction 
and  temporary  restraining  order  be  vacated, 
set  aside,  and  dissolved;  and  an  exception 
was  reserved  thereto  by  plalntifTs  counsel. 
As  appears  by  the  petition  in  the  cause,  the 
sole  purpose  of  the  suit  is  to  enjoin  the  de- 
fendant, who  Is  prosecuting  attorney  of  the 
county,  from  prosecuting  and  causing  the  ar^ 
rest  and  imprisonment  of  the  plalntlflf  for 
alleged  violations  of  the  act  of  1901  prohibit- 
ing and  punishing  gambling.  The  plaintiff 
claims  that  said  act  Is  void,  and  that  be  is 
protected  by  virtue  of  a  license  issued  by  the 
town  of  Sheridan.  A  temporary  restraining 
order  was  issued  August  20,  1904,  and  it  Is 
evident  that,  as  It  seems  to  have  been  the 
only  restraining  order  issued  in  the  action,  it 
was  the  one  sought  to  be  dissolved  b.v  the 
motion  submitted  to  the  district  court  In  Sep- 
tember, 1904,  and  by  the  motion  sustained 
January  10,  1905.  And  it  Is  clear  that  by  the 
order  of  January  lOtb  such  restraining  order 
was  vacated  and  dissolved. 

It  Is  apimrent,  therefore,  tliat  whatever 
questions  properl.v  arose  upon  a  conaidera- 
tiou  of  the  motion  to  disBolve  have  been  dis- 
posed of  in  the  district  court,  and  that,  so 


far  as  the  record  discloses,  the  questions  re- 
served for  the  decision  of  this  court  are  not 
now  involved  in  the  determination  of  any 
matter  now  before  the  district  court  And 
hence  such  questions,  as  they  now  stand,  are 
purely  abstract  questions,  and,  while  our  con- 
sideration of  them  might  perhaps  affect  some 
matter  to  be  submitted  to  the  district  court 
In  the  future.  It  could  not  aid  the  court,  or 
affect  any  question  which  it  has  before  It  for 
determination.  According  to  the  principles 
announced  In  previous  decisions,  it  would  not 
only  be  Improper  for  us  to  decide  the  ques- 
tions, but  we  are  without  jurisdiction  to  do 
so.  Foote  V.  Smith,  8  Wyo.  510,  58  Pac.  898; 
State  ex  rel.  ▼.  Board,  7  Wyo.  161,  51  Pac. 
204. 

It  Is  suggested  by  counsel  for  plaintiff  that 
the  court  bad  taken  under  advisement  a  de- 
murrer to  the  petition  prior  to  entering  the 
reservation  order,  and  that  it  has  not  been  de- 
cided, and  that  tbe  reserved  questions  are  in- 
volved in  a  consideration  thereof.  It  Is  true 
that  a  demurrer  appears  to  have  been  filed 
September  22,  1004,  but  the  record  does  not 
show  that  it  was  ever  submitted  to  the  court. 
But  had  It  been  submitted,  it  is  not  perceived 
that  It  would  authorize  us  to  consider  the 
reserved  questions,  since  tbe  district  court 
found  them  to  arise,  not  on  tbe  demurrer,  but 
on  the  motion  to  dissolve. 

The  motion  to  discontinue  in  this  court  will 
be  sustained,  and  the  papers  ordered  returned 
to  the  district  court. 

BEARD,  J.,  concurs. 


DAVID  v.  WHITEHEAD  et  al. 

(Supreme  CJourt  of  Wyoming.    March  6,  1905.) 

Petition  for  rehearing.    Denied. 
For  former  opinion,  see  79  Pac.  10. 

BEAKD,  J.  This  case  was  decided  De- 
cember 31,  1904  (79  Pac.  19),  and  a  petition 
for  rehearing  has  been  filed.  No  new  points 
have  been  presented  in  tbe  brief  of  counsel 
for  defendants  In  error,  but  it  is  argued  at 
length  that  the  tax  deed  shows  upon  its  face 
that  It  was  prematurely  Issued,  and  Is  there- 
fore void.  Counsel  contends  that  both  the 
date  in  the  deed  and  the  recitals  in  the  cer- 
tificate of  acknowledgment  show  that  It  was 
executed  September  14th.  In  tbis  counsel  Is 
mistaken,  as  the  certificate  of  acknowledg- 
ment is  silent  as  to  the  date  when  the  treas- 
urer appeared  and  acknowledged  the  deed; 
the  date  of  the  certificate — September  2l8t — 
being  the  only  date  tberein  contained. 

It  is  also  claimed  by  counsel  that  a  tax 
deed  takes  effect  from  the  date  of  the  ex- 
piration of  the  period  of  redemption,  no  mat- 
ter how  long  after  that  date  it  may  have 
been  executed  and  delivered,  and  therefore 
the  date  of  delivery  Is  not  the  date  at  which 
the  deed  becomes  effective.  The  point  de- 
cided was  that  the  deed  did  not  become  ef- 
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fectlre  as  a  conveyance — that  la,  It  was  In- 
complete, and  vested  no  title  In  the  grantee 
until  delivered,  and  that  the  actual  date  of 
delivery  may  be  shown  by  other  evidence 
than  the  deed  Itself;  but  at  what  date  the 
title  so  conveyed  takes  effect,  whether  at  the 
date  of  delivery,  the  expiration  of  the  period 
of  redemption,  or  the  date  of  sale.  Is  not  In 
Issue,  and  Is  Immaterial  so  far  as  the  ques- 
tions Involved  in  this  action  are  concerned. 
As  to  the  qnestlon  of  notice,  we  are  satisfied 
•with  what  was  said  by  Com,  C.  J.,  In  the 
opinion,  that  belni?  a  matter  that  waa  not 
passed  upon  by  the  district  court.  We  are 
satisfied  with  the  conclusions  reached  and  as 
announced  In  the  former  opinion,  and  a  re- 
hearing will  be  denied. 
Kchearlng  denied. 

POTTER,  J.,  concurs. 


BROCK  WAY  V.  ABBOTT  (SWALWELL 
LAND,  LOAN  &  TRUST  CO.,  Inter- 
veners). 

(Supreme   Court  of   Washington.     Feb.   28, 
1905.) 

CnATTEI.  MORTGAGE.S— MORTGAGEE  IN  P0SSE3- 
SIOS— PAROL  EVIDENC-E— FAILURE  TO  RECORD 
MOKTOAOE  —  VALTOrrT  AS  AGAINST  SUBSE- 
QUENT PCBCHASERS. 

1.  Parol  evidence  showing  that  a  mortmgeie 
took  possession  of  the  mortpnifpd  cliattels  as 
security,  so  as  to  become  a  mortgasee  in  pos- 
spKsion,  is  admissible,  though  the  mortgage  does 
not  provide  for  the  delivery  of  the  property  to 
the  mortgagee,  the  delivery  of  the  property  be- 
ing an  independent  act,  and  evidence  thereof 
not  varying  the  terms  of  the  mortgage. 

2.  The  possession  of  mortgaged  chattels  by  a 
mortgagee  in  possession  does  not  become  wrong- 
ful on  condition  broken,  nor  during  the  time 
the  right  of  foreclosure  exists,  where  the  prop- 
erty remains  intact,  and  the  only  remedy  the 
mortgagor  has  is  to  redeem  from  the  mortgage 
debt. 

[Kd.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  S§  280,  2«8,  203.J 

3.  Where  the  property  covered  by  a  chattel 
mortgage  has  l)een  delivered  to  the  mortgagee 
(JO  as  to  make  Iiim  a  mortgnwe  in  possession,  the 
mortgage  is  not  void  as  against  subsequent  pur- 
chasers from  the  mortgagor,  though  it  is  not 
recorded. 

[Kd.  Xote. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgagee,  $$  2«."j,  274.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  W.  U.  Snell,  Judge. 

Action  by  Sarah  Brockway  against  T.  O. 
Abbott,  In  which  the  Swalwell  Land,  Loan 
&  Trust  Company  intervened.  From  a  judg- 
ment for  plaintiff,  the  defendant  and  the  in- 
tervener appeaL    Affirmed. 

See  74  Pac.  10G9. 

Jesse  Thomas,  for  appellants.  John  H. 
McDanlels,  for  respondent. 

FULLEBTON,  J.  On  January  9,  1895,  the 
appellant  T.  O.  Abbott  made  and  delivered 
to  one  8.  Warburton  his  four  several  promis- 
sory notes,  three  of  which,  aggregating  ^585, 


were  payable  to  Warbnrton,  and  one  of 
which,  being  for  $990,  was  payable  to  the 
respondent  These  notes  represented  loans 
which  Warburton  had  theretofore  made  on 
behalf  of  himself  and  the  resiKindent  to  Ab- 
bott, and  $200  which  Warburton  advanced 
him  at  the  time  of  their  execution.  The 
notes  were  payable  two  years  after  date. 
To  secure  the  payment  of  the  notes  accord- 
ing to  their  tenor  and  effect,  Abbott  at  the 
same  time  executed  and  delivered  to  War- 
burton a  chattel  mortgage  upon  some  792 
volumes  of  a  certain  publication  known  as 
"Abbott's  Real  Property  Statutes  of  Wash- 
ington Territory,"  together  with  the  copy- 
right of  the  same  and  the  paper  matrices  of 
the  original  forms  from  which  the  books  had 
been  printed.  This,  mortgage  was  made  to 
Warburton  and  one  H.  N.  Brockway,  the 
husband  of  the  appellant.  At  the  time  of  the 
execution  of  the  mortgage  the  books  and  pa- 
per matrices  were  delivered  Into  the  posses- 
sion of  Warbnrton;  it  being  understood  l>e- 
t^\een  him  and  the  appellant  Abbott  that 
the  mortgage  should  not  be  recorded.  After 
the  maturity  of  the  notes,  the  same  not  be- 
ing paid,  Warburton  assigned  his  note  and 
his  Interest  in  the  mortgage  to  the  respond- 
ent, who  had  also  taken  an  assignment  of 
the  mortgage  from  H.  N.  Brockway.  This 
action  was  begtm  in  June,  1901,  some  four 
years  after  the  notes  matured.  In  her  com- 
plaint the  respondent  alleged  the  execution 
of  the  notes  and  chattel  mortgage,  the  de- 
livery of  the  property  to  Warburton.  the  as- 
signment to  her  by  Warburton  and  Brock- 
way of  their  interests  therein,  that  no  pay- 
ments had  been  made  thereon,  and  that  there 
was  due  upon  the  notes  and  mortgage  sums 
aggregating  some  $2,300.  The  prayer  was 
for  Judgment  against  Abbott  for  the  amount 
so  due,  for  a  decree  foreclosing  the  mortgage 
and  directing  a  sale  of  the  mortgaged  proper- 
ty and  the  application  of  the  proceeds  of  the 
sale  to  the  satisfaction  of  the  Judgment 

To  the  complaint  Abbott  first  filed  an  an- 
swer in  which  he  denied  the  allegations  of 
the  complaint,  but  asked  no  afilriuatlve  re- 
lief. Later  on  he  filed  an  amended  answer, 
which,  in  addition  to  denials,  contained  af- 
firmative matter  to  the  effect  that  the  mort- 
gaged property  was  not  delivered  to  Warbur- 
ton as  mortgagee,  or  as  agent  for  the  mort- 
gagee, but  as  a  gratuitous  bailee,  and  agent 
for  Abbott,  to  relieve  him  of  the  burden  of 
taking  care  of  the  property ;  and  ttiat  some 
time  before  the  property  was  put  In  Warbur- 
ton's  possession  Abbott  and  wife  had  given 
their  note  to  the  First  National  Bank  of  Ev- 
erett for  $1,400;  that  subsequently  the  note 
was  assigned  to  the  Swalwell  Land.  Loan  & 
Trust  Company,  and  that  on  October  8,  1901 
(some  five  months  after  the  commencement 
of  this  action),  Abbott  and  wife  had  given 
a  bill  of  sale  of  the  property  with  covenants 
of  warranty  to  the  Swalwell  Land,  Loan  & 
Trust  Company  in  consideration  for  the  sur- 
render and  return  of  their  note;   that  poa- 
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aeaalon  of  the  property  had  been  demanded 
of  him  by  the  Swalwell  Land,  Loan  Sc  Trust 
Gompaay,  who  In  turn  had  demanded  such 
possession  of  Warbtirton  as  the  agent  of  the 
respondent ;  that  possession  thereof  had  been 
ref nsed ;  and  that  by  reason  of  the  premises 
Abbott  had  become  liable  to  the  Swa>weU 
Land,  Loan  &  Tmst  Company  for  the  value 
of  the  books,  which  were  worth  $7,200,  and 
had  been  damaged  In  that  sum  by  the  ac- 
tion of  the  respondent,  and  prayed  for  judg- 
ment against  her  for  that  sum.  About  the 
time  this  amended  answer  was  filed  the 
Swalwell  Land,  Loan  &  Trust  Company  ob- 
tained leave  of  court  and  intervened  In  the 
foreclosure  action.  In  their  complaint  In  lu- 
tervention  they  alleged  substantially  the 
matters  contained  in  the  further  and  sep- 
arate answer  of  T.  O.  Abbott,  demanding 
Judgment  against  the  respondent  as  for  a 
conversion  of  the  property.  Issue  was  tak- 
en on  these  answers,  and  a  trial  bad,  result- 
ing In  a  Judgment  and  decree  of  foreclosure 
as  prayed  for  in  the  complaint 

While  the  appellant  Abbott  makes  many 
assignments  of  error,  the  only  assignment 
necessary  to  notice  Is  the  one  Involving  the 
contention  that  the  respondent's  acta  with 
reference  to  the  mortgaged  property  amount- 
ed to  a  conversion  of  such  property,  rendei^ 
(ng  her  liable  for  its  actual  value.  He  ar- 
gues that  the  respondent  is  liable,  no  mat- 
ter which  theory  of  the  evidence  Is  taken. 
If  the  goods  were  taken  merely  for  storage, 
It  was  a  conversion  for  the  respondent  to  re- 
fuse to  return  them  on  demand ;  and,  on  the 
other  hand.  If  they  were  taken  as  mortgagee 
in  possession,  there  was  snch  an  nnreason- 
able  delay  In  disposing  of  them  that  the  law 
implied  a  conversion. 

The  court  found  against  the  appellant  as 
to  the  ptirpose  for  which  the  respondent  took 
possession  of  the  property.  It  held  that  she 
took  It  as  security,  becoming  a  mortgagee  in 
possession,  and  was  not  required  to  deliver 
it  up  on  ttie  demand  of  Abbott,  or  any  one 
deriving  title  through  him,  without  the  pay- 
ment of  the  mortgage  debt.  This  finding  was 
ebnnilantly  Justified  by  the  evidence.  Aside 
from  the  oral  evidence  In  the  record  that 
such  was  tbe  purpose  of  the  parties  when 
the  property  was  delivered  to  Warburton, 
there  was  a  written  agreement  made  with 
reference  to  the  withdrawing  of  individual 
books  as  they  might  be  sold  by  the  mort- 
gagor, which,  it  would  seem,  would  not  have 
been  necessary,  or  even  thought  of,  had  the 
books  not  have  been  held  in  pledge  for  the 
mortgage  debt.  We  have  not  overlooked  the 
argument  to  the  effect  that  it  was  not  com- 
Iietent  to  prove  by  parol  the  purpose  for 
which  the  books  were  turned  over  to  the 
mortgagee.  But  we  think  such  evidence 
competent  Such  evidence  in  no  wise  con- 
tradicted or  varied  the  terms  of  the  mort- 
gage. The  turning  over  of  the  property  was 
an  Independent  act  a  part  of  the  original 
sdieme  to  furnish   securi^;    and  the  tact 


that  the  mortgage  did  not  eQ)eclaIly  pro- 
vide for  It  did  not  make  the  act  illegal,  or 
prevent  its  being  proven  by  th«  beat  evi- 
dence possible. 

The  second  part  of  the  contention  Is  equal- 
ly without  merit  The  possession  of  the 
mortgaged  property  by  a  mortgagee  in  pos- 
session does  not  become  wrongful  immedi- 
ately upon  conditions  broken,  nor  during  the 
time  the  right  of  foreclosure  exists.  If  the 
mortgagee  actually  converts  the  property,  or 
suffers  his  right  to  foreclose  to  lapse  from 
some  other  cause,  then  he  becomes  liable  to 
account  to  the  mortgagor  for  the  value  of 
tbe  property  over  and  above  the  mortgage 
debt.  But  so  long  as  the  .property  remains 
intact,  and  the  right  of  foreclosure  exists, 
the  possession  of  the  mortgagee  is  rightful, 
and  the  only  remedy  the  mortgagor  has  as 
against  the  mortgagee  Is  to  redeem  from  the 
mortgaged  debt  He  cannot  recover  the  val- 
ue of  the  property  because  of  mere  delay  In 
foreclosure. 

Tbe  appellant  Swalwell  Land,  Loan  & 
Trust  Company  makes  the  additional  con- 
tention that  the  mortgage  is  void  as  to  It 
because  not  recorded.  But  this  precise 
point  was  met  and  determined  adversely  to 
its  contention  by  the  late  territorial  court 
in  Marsh  v.  Wade,  1  Wash.  Bt  533,  20  Pac. 
578.  This  decision,  we  think,  correctly  statea 
the  law,  and  will  be  followed  here. 

Tbe  Judgment  appealed  from  is  affirmed. 

MOUNT,  0.  J.,  and  HADLBT  and  DUN- 
BAB,  JJ.,  concur. 


(3T  WMh.  2M) 

GAUOHBT  «t  al.  t.  RIBN  et  aL 

(Supreme  Court  of  Washington.     Hardi  S, 

1905.) 

EQUrrr— APPBAI^-STATKlOtNT   OF   FACTS— FAtt- 

UBB  TO  mcLuoc  EVincNCE — iwsTrnncraNCT. 
Where  on  appeal  in  equity  a  certificate  of 
the  trial  judge  statea  that  the  statement  of  facta 
contains  all  tbe  proceedings  except  the  objee- 
tiona  made  to  the  interrogatories  in  the  deposi- 
tiona  and  the  rulings  of  the  court  upon  said 
objections  and  In  passing  upon  the  oDjections 
made  to  said  Interro^tories  when  they  were 
pivipoonded  to  the  witneases  at  the  takinc  of 
eala  depositions,  the  statement  will  be  stricken, 
as  the  court  cannot  rerview  such  cause  on  ex- 
ceptions taken  to  tbe  findings  without  having 
before  It  all  (h»  evidence. 

Appeal  from  Superior  Court  Spokane 
County ;    Geo.  W.  Belt  Judge. 

Bill  by  Mary  C.  Gaugbey  and  others 
against  George  EI.  RIen  and  others.  B'rom 
the  decree,  plaintiffs  appeal.  Motion  to 
strike  the  statement  of  facts  and  afilrm  tbe 
Jndgment    Motion  granted. 

Barnes  &  Latimer,  for  appellants.  Dan- 
son  &  Huneke  and  Nash  &  Nash,  for  re- 
spondents. 

PBR  CURIAM.  In  this  ease  respondents 
have  Interposed  a  motion  to  strike  the  state- 
ment of  facts  and  to  aflbm  the  Judgment  of 
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the  lower  court  on  tbe  ground  that  the  Batd 
statement  Is  not  certified  as  by  law  required, 
and  does  not  enable  this  court  to  ascertain 
what  evidence  is  proper  to  be  considered  on 
this  appeal.  From  the  record  It  appears  that 
the  appellants  filed  and  served  a  proposed 
statement  of  facts  in  due  time,  and  that,  up- 
on objections  beiuK  made  thereto,  the  trial 
Judge  refused  to  settle  and  certify  the  same 
as  proposed.  Thereupon  appellants,  by  per- 
mission of  the  court,  submitted  amendments 
to  said  proposed  statement.  To  this  re- 
spondents objected,  and  moved  to  strike  the 
statement,  which  motion  appears  to  have 
been  granted;  but  finally  the  trial  Judge 
signed  a  certificate  wherein  he  certifies  that 
the  statement  of  facts,  as  it  comes  here, 
"contains  all  the  material  facts,  matters, 
and  proceedings  heretofore  occurring  in  said 
cause,  and  not  already  a  part  of  the  record 
therein,  except  the  objections  made  by  the 
defendants  to  the  interrogatories  contained 
in  the  depositions  hereto  annexed,  and  the 
rulings  of  the  court  In  passing  upon  said  ob- 
jections and  In  passing  upon  the  objections 
made  to  said  interrogatories  at  the  time  they 
were  propounded  to  the  witnesses  during  the 
taking  of  said  depositions."  It  will  thus  be 
observed  that  the  character  of  this  certifi- 
cate makes  It  impossible  for  this  court  to 
ascertain  how  much  of  the  depositions  in 
question  can  properly  be  considered  on  this 
appeal.  This  being  an  equity  case,  where 
the  findings  are  excepted  to,  It  Is  necessary 
for  all  of  the  evidence  to  be  here,  in  order 
that  the  case  may  be  tried  de  novo;  and  we 
are  authorized  to  thus  try  the  case  only  upon 
the  competent  evidence  before  us.  From 
this  record  we  cannot  tell  how  many  of  the 
questions  in  the  depositions  were  objected 
to.  Where  an  objectionable  question  is  an- 
swered without  any  objection  being  Inter- 
posed, it  Is  ordinarily  the  rule  that  the  ob- 
jection which  might  have  been  urged  is 
thereby  waived,  and  the  answer  to  such 
question  becomes  competent  evidence,  which 
must  be  considered  by  the  court.  On  the 
other  hand,  where  an  objectionable  question 
la  propounded,  and  the  opposing  party  inter- 
poses a  timely  and  proper  objection,  the  an- 
swer given  to  such  a  question,  although  re- 
duced to  writing,  and  returned  by  the  person 
taking  the  deposition,  does  not  become  com- 
petent evidence,  and  cannot  be  considered  by 
the  court,  unless  such  objection  be  with- 
drawn or  waived  on  the  trial.  Hence  the 
absolute  necessity  of  knowing  what  objec- 
tions were  made  upon  the  trial  to  the  ques- 
tions that  had  been  submitted  to  witnesses 
when  their  depositions  were  taken  prior  to 
the  trial  becomes  perfectly  plain.  The  rec- 
ord and  statement  of  facts  show  that  much 
testimony  of  numerous  witnesses  was  tak- 
en upon  depositions  wherein  interrogntnrles 
were  [H'opounded  and  the  answers  received 
and  returned  regardless  of  objections  at  the 
time  interposed  by  defendants.  As  the  rec- 
ord does  not  disclose  what  was  done  with 


these  objections  at  the  time  of  ti-ial,  and 
does  not  reveal  what  other  objections  were 
made,  or  what  disposition  was  made  of 
them,  we  are  unable  to  segregate  the  com- 
petent from  the  incompetent  evidence;  we 
are  unable  to  ascertain  what  evidence  in  this 
record  we  are  authorized  by  law  to  examine. 
This  being  true,  It  Is,  of  coarse,  appantnt 
that  we  are  In  no  position  to  determine 
whether  or  not  the  findings  and  conclusions 
of  the  trial  conrt  were  erroneous,  Inasmuch 
as  we  have  no  legal  basis  on  which  to  de- 
termine what  were  the  established  facts. 
This  court  has  repeatedly  held  that  It  can- 
not review  an  equity  case,  where  exceptions 
are  taken  to  the  findings,  without  having  be- 
fore It  all  of  the  evidence  upon  which  the 
case  was  tried  In  the  lower  court  Stenger 
V.  Roeder,  3  Wash.  St.  412,  28  Pac.  748,  2» 
Pac.  211;  Wheeler  v.  Lager,  3  Wash.  St 
732,  29  Pac.  453;  Cadwell  v.  First  National 
Bank,  3  Wash.  St  188,  28  Pac.  365;  Bart- 
lett  V.  Relehenecker,  6  Wash.  168.  32  Pac. 
1062;  Demarls  v.  Barker,  33  Wash.  200-211, 
74  Pac.  362. 

The  motion  to  strike  the  statement  of 
facts  must  prevail,  and.  as  no  attack  Is  made 
upon  the  suflBciency  of  the  answers,  the 
Judgment  and  decree  of  the  lower  court  must 
be  afiElrmed,  and  it  Is  so  ordered. 


WAIT  V.  ROBERTSON  MORTG.  CO.  et  «1. 

(Supreme  Court  of  Washington.     March  1, 

1905.) 

NEW  TBIAI. — DI8CBETI0N    OF  TBIAI,   COUBT— EX- 
CESSIVE  DAMAGES. 

1.  On  appeal  from  an  order  granting  a  mo- 
tion for  new  trial  on  the  ground  that  the  ver- 
dict was  excessive,  the  question  to  be  decided 
is  not  whether  the  evidence  was  sufficient  to  sup- 
port the  verdict,  but  whether  the  trial  court 
abused  its  diHCretion  in  jaanting  the  new  trial. 

2.  In  an  action  for  wilifuiiy  and  maliciously 
causing  a  charge  of  insanity  to  be  preferred 
against  plaintiff,  in  which  the  only  element  of 
damage  was  the  injury  to  plaintiff's  feelings,  the 
action  of  the  trial  court  in  granting  a  new 
trial  on  the  ground  that  a  verdict  for  $1,916 
was  excessive  will  not  be  interfered  with  on  ap- 
peal. 

3.  That  the  trial  court  granted  a  new  trial, 
instead  of  requiring  a  remittitur  of  a  portion 
of  an  excessive  verdict,  cannot  he  complained 
of  on  appeal. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  D.  P.  Wait  against  the  Robert- 
son Mortgage  Company  and  others.  There 
was  verdict  for  plaintiff,  and  from  an  order 
granting  a  motion  for  new  trial  be  appeals. 
Affirmed. 

L.  T.  Turner,  for  appellant  Peters  & 
Powell,  for  respondents. 

RUDKIN,  J.  The  complaint  In  this  ac- 
tion alleges  that  the  defendants,  without  any 
probable  cause  therefor,  wrongfully  and  ma- 
liciously caused  a  charge  of  Insanity  to  be 
preferred  against  the  plaintiff,  uiton  which 
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tbe  plaintitF  was  arrested,  efxainined,  and  dis- 
charged. The  trial  resulted  lu  a  verdict  In 
favor  of  the  plaintiff  In  the  sum  of  $1,916. 
The  court  In  which  the  verdict  was  returned 
granted  a  new  trial  upon  the  sole  ground 
that  the  verdict  was  excessive.  From  the 
order  granting  a  new  trial  this  appeal  is 
taken. 

The  appellant  contends  that  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  of  the 
Jury  is  the  only  question  before  this  court. 
On  the  other  band,  the  respondents  contend 
that  an  abuse  of  discretion  In  granting  the 
new  trial  is  the  only  question  before  us. 
Manifestly,  the  theory  of  the  respondents  is 
the  correct  one,  as  such  questions  are  always 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  an  appellate  court  will  only 
Interfere  with  the  exercise  of  that  discretion 
where  an  abuse  is  shown.  Hughes  v.  Dex- 
ter Horton  &  Co.,  Bankers,  26  Wash.  110,  66 
Pac.  109.  In  McLlmans  v.  City  of  Lancas- 
ter, 15  N.  W.  194,  the  Supreme  Court  of  Wis- 
consin says:  "The  Judge  before  whom  the 
cause  was  tried  heard  the  testimony,  ol>- 
served  the  appearance  and  bearing  of  the 
witnesses  and  their  manner  of  testifying, 
and  was  much  better  qualified  to  pass  upon 
the  credibility  and  weight  of  their  testimony 
than  this  court  can  be.  There  are  many  com- 
paratively trifling  appearances  and  Incidents, 
lights  and  shadows,  which  are  not  preserved 
in  the  record,  which  may  well  have  afTected 
the  mind  of  the  Judge,  as  well  as  tbe  Jury,  in 
forming  opinions  of  the  weight  of  the  evi- 
dence, the  character  and  credibility  of  the 
witnesses,  and  of  the  very  right  and  Justice 
of  the  case.  These  considerations  cannot  be 
ignored  In  determining  whether  the  Judge  ex- 
ercised a  reasonable  discretion  or  abused  his 
discretion  in  granting  or  refusing  a  motion 
for  a  new  trial." 

Inasmuch  as  the  case  must  be  retried  in 
the  court  below,  any  comment  on  the  facts, 
except  so  far  as  they  are  undisputed,  would 
be  ImproiJer.  It  appears  that  the  charge  of 
insanity  was  preferred  against  the  appellant 
on  the  11th  day  of  May,  liX)3.  The  appellant 
was  arrested  on  that  day  and  confined  in  the 
hospital  ward  of  the  county  Jail  until  the 
following  day,  when  be  was  examined  and 
discharged.  The  testimony  disclosed  no  in- 
Jury  to  the  person  of  the  appellant,  no  In- 
Jury  to  his  health,  and  no  injury  to  his  prop- 
erty or  business.  In  other  words,  the  only 
resultant  injury  was  such  as  would  reason- 
ably and  necessarily  follow  from  such  a 
charge  and  from  the  ensuing  arrest  and  ex- 
amination. The  damages  In  such  cases  can- 
not be  measured  by  any  fixed  rules.  Dam- 
ages resulting  from  mental  suffering,  injured 
feelings,  wounded  pride,  and  the  like,  are 
so  intangible  in  their  nature,  so  incapable 
of  accurate  estimate,  and  so  dependent  up- 
on the  surrotuidlng  circumstances,  that  this 
court  would  be  relnctant  to  interfere  with 
the  exercise  of  the  discretion  vested  in  tbe 
trial  court,  unless  a  clear  abuse  were  shown. 


The  reasons  for  this  rule  apply  with  special 
force  in  this  case.  The  court  below  saw  the 
plaintiff,  heard  him  testify,  observed  his  de- 
meanor, knew  bis  temperament  and  disposi- 
tion, and  in  the  very  nature  of  things  had  op- 
portunities, of  which  this  court  Is  wholly 
deprived,  to  Judge  of  the  merits  of  his  cause 
and  the  extent  of  the  damages  suffered  by  the 
wrongs  complained  of. 

The  appellant  further  contends  that  the 
court  below,  Instead  of  granting  a  new  trial, 
should  have  required  the  appellant  to  remit 
a  part  of  the  verdict,  if  deemed  excessive. 
Where  the  amount  of  the  excess  in  a  verdict 
can  be  ascertained  with  certainty  from  an 
Inspection  of  the  record,  this  is  perhaps  true. 
But  In  actions  like  this,  to  recover  unliqui- 
dated damages,  the  question  whether  a  new 
trial  shall  be  granted  absolutely,  or  whether 
the  prevailing  party  shall  be  required  to  remit 
a  part  of  an  excessive  verdict,  is  addressed 
solely  to  tbe  discretion  of  the  trial  Judge, 
and,  from  the  exercise  of  that  discretion  in 
granting  a  new  trial  absolutely,  no  appeal 
lies  to  this  court 

There  is  no  error  in  the  record,  and  the  or- 
der granting  a  new  trial  is  affirmed. 

MOUNT,  C.  X,  and  FULLEBTON,  HAD- 
LEY,  and  DUN'BAR,  JJ.,  concur. 


CARSON  V.  OLD  NAT.  BANK. 

(Supreme  Court  of  Washington.      March  1, 
1903.) 

NEQOTIABLE   NOTE— AtJTHOBITT  TO  TBAN3FEB — 
EXCLUSION   OF  EVIDENCE— INSTBUCTI0N8. 

1.  iDstructions  need  not  be  the  most  simple 
and  direct  that  cao  be  given  in  the  case.  If 
they  are  such  as  may  be  readily  understood,  and 
are  not  misleading  to  the  ordinary  mind,  they 
are  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  S  512. 

2.  In  an  action  against  a  bank  to  recover  the 
value  of  corporate  stock  pledged  as  security  for 
a  note,  and  transferred  with  the  note  after  piain- 
tiCTs  failure  to  redeem,  evidence  as  to  the  au- 
thority of  defendant's  cashier  to  transfer  the 
note  is  immaterial,  the  note  being  negotiable. 

Appeal  from  Superior  Court,  Spokane 
County;  Geo.  W.  Belt  Judge. 

Action  by  Charles  W.  Carson  against  the 
Old  National  Bank.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Thayer  &  Belt,  for  appellant.  Forster  & 
Wakefield,  for  respondent. 

MOUNT,  C.  J.  On  December  22.  1896,  ap- 
pellant borrowed  $250  from  respondent,  and 
gave  his  negotiable  promissory  note  therefor, 
due  60  days  after  date.  At  the  same  time, 
and  as  collateral  security  for  the  payment  of 
the  note,  appellant  deposited  with  respondent 
23  shares  of  stock  of  the  Spokane  Falls  Gas- 
light Company.  After  the  note  became  due, 
respondent  repeatedly  demanded  payment, 
but  api)ellant  neglected  to  pay  the  same,  or 
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any  part  thereof.  On  July  18,  1903,  appel- 
lant tendered  to  the  bank  tbe  amount  due  oo 
tbe  note,  and  demanded  a  return  of  tbe  stock, 
-whereupon  he  was  Informed  that  the  hank 
had  long  since  sold  tbe  note,  and  transferred 
tbe  stock  along  with  tbe  note.  Appellant 
thereupon  brought  this  action,  alleging  tbe 
giving  of  tbe  note  and  security  as  above  stat- 
ed,  and  also  alleging  a  tender,  on  Jnly  16, 
1903,  of  the  amount  due  on  the  note,  and  a 
demand  for  the  gas  stock,  and  that  tbe  re- 
spondent refused  to  deliver  the  same  to  ap- 
pellant. It  was  further  alleged  that  the 
value  of  the  stock  at  the  last  named  date 
was  $4,G00.  The  prajer  Is  for  that  sum, 
less  the  amount  due  on  the  note.  Respond- 
ent answered  the  complaint,  and  admitted 
the  making  of  the  note  and  the  collateral  se- 
curity, and  set  out  a  copy  of  the  note;  ad- 
mitted the  tender,  but  denied  the  value  of 
the  collateral  security  to  be  more  than  $250. 
As  an  affirmative  defense  the  answer  alleged 
the  Insolvency  of  the  appellant  at  the  time 
the  note  became  doe;  that  respondent  de- 
manded payment  of  the  note;  that  appellant 
refused  to  pay  the  same;  that  thereupon  re- 
spondent sold  the  note  to  one  Aldrich  for  tbe 
amount  due  thereon;  and  also  alleged  a  trans- 
fer of  the  note  and  security  to  said  Aldriclu 
Appellant,  for  reply,  denied  the  affirmative 
defense.  The  cause  was  thereafter  tried  to 
the  court  and  a  Jury,  and  a  verdict  was  re- 
turned In  favor  of  the  respondent. 

Appellant  assigns  many  errors  upon  the  In- 
structions given  by  the  court  to  the  Jury. 
Except  technical  objections,  which  are  not 
necessary  to  be  passed  upon,  appellant's  main 
argument  Is  that  the  Issue  was  simply  wheth- 
er or  not  the  bank  had  sold  the  note  and 
transferred  the  security  to  Aldrich,  and  that 
the  instructions  of  the  court  were  not  simple, 
direct,  and  clear  upon  this  point  It  Is  true 
that  the  dispute  as  to  the  sale  of  the  note 
was  the  most  important  issue  in  the  case, 
but  there  were  other  Issues.  The  form  of 
tbe  note  set  out  in  the  affirmative  answer 
was  denied  by  the  pleadings,  and  was  dis- 
puted by  the  appellant  In  the  evidence.  A 
question  of  notice  to  the  appellant  was  also 
raised  in  the  evidence,  and  the  value  of 
the  securities  was  questioned.  The  court  in- 
structed upon  all  these  points,  as  it  was  bla 
duty  to  do.  Without  setting  out  tbe  instruc- 
tions here,  we  think  It  Is  sufficient  to  say  that 
they  were  reasonably  dear  and  definite,  and 
that  there  was  no  error  in  this  respect  It  la 
not  required  that  Judges  shall  give  instruc- 
tions which  are  the  most  simple  and  direct 
that  may  be  given  in  a  case.  If  tbe  instruc- 
tions are  such  as  are  readily  understood,  and 
not  misleading  to  the  ordinary  mind,  they  are 
sufficient  Tbe  ones  given  in  this  case  are 
dearly  within  this  rule. 

Appellant  further  complains  because  tbe 
conrt  sustained  objections  to  questions  pro- 
ttounded  upon  cross-examination  of  respond- 
ent's witness  Vincent,  who  was  cashier  of 
respondent  bank.    Some  of  these  questions 


were  as  follow*:.  *VUl  yon  have  any  au- 
thority to  sell  notes  for  tbe  bank?"  "Wbat 
was  it  Mr.  Olldden  had  authority  to  do  that 
you  did  not  have  authority  to  doT"  Objec- 
tions were  made  to  these  and  other  qnestiong 
of  similar  Import,  upon  tbe  ground  that  it 
was  not  the  best  evidence.  If  It  is  conceded 
that  this  was  not  a  proper  ground  opoa 
which  to  sustain  the  objections,  the  cooit 
was  dearly  right  In  excluding  the  evidence, 
because  it  was  entirely  ImmaterlaL  The 
note  was  negotiable,  and  therefore  the  bank 
liad  a  perfect  right  to  sell  it  without  regard 
to  the  authority  of  the  officers.  Tbe  error, 
U  it  was  error,  was  harmlesa.  Tbere  is  no 
error  in  the  record. 
The  Judgment  is  affirmed. 

HADLEY,  FULLEKTON,  and  DUMBAB, 
JJ.,  concur. 


(17  Wub.  385) 

KIRWIN  et  aL  T.  WASHINGTON  MATCH 
CO.  et  aL 

(Supreme  Court  of  Wn-shington.      March  1, 
1903.) 

OOEPOBATIONS— BATirrCATIOW     OF     CONTRACT— 
BY    STOCKUOLnCKS— BY    OmCERS. 

1. 1  Ballinger's Ann. Codes  &  StSS  4255,  4257, 
declaring  that  the  corporate  powers  of  the  cor- 
poration shall  be  exercised  by  a  board  of  trus- 
tees, a  majority  to  form  a  board  for  the  trans- 
action of  business,  do  not  exclusively  lodge  the 
powers  of  tbe  corporation  in  such  board,  so  as 
to  prevent  ratifi<»tion  by  the  stockholden  of 
«  contract  made  on  behalf  of  a  oorporatioa  and 
within  its  powers. 

2.  Where  money  Is  received,  retained,  and 
used  for  the  benefit  of  a  corporation  by  Ita  ex- 
ecutive officers,  who  are  also  its  trustees,  nader 
a  contract  made  by  persons  assuming  to  act  on 
behalf  of  the  corporation,  the  contract  is  there- 
by ratified. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  13, 
Cent  Dig.  Corporations,  1 1714.] 

Appeal  from  Superior  Court,  Fierce  Coun- 
ty;  Thad  Huston,  Judge. 

Action  by  W.  H.  Kirwln  and  others  against 
the  Washington  Match  Company  and  others. 
Judgment  for  plaintiffs.  Defendants  appeaL 
Affirmed. 

H.  E.  Foster,  for  appellants.  J.  W.  A. 
Nichols  and  John  C  Stallcup,  for  respond- 
ents. 

MOUNT,  C.  J.  The  statement  of  facts 
In  this  case  was  stricken  at  tbe  bearing. 
Tbe  only  question  now  remaining  in  the  case 
for  our  consideration  is  the  suffldency  of 
the  complaint  to  state  a  cause  of  acUoa. 
The  complaint  alleges.  In  substance,  that  on 
the  3d  day  of  April,  1903,  plaintiffs  entered 
into  a  contract  with  certain  agents  acting 
for  and  on  behalf  of  the  Washington  Matda 
Company,  a  corporation,  by  the  terms  of 
which  contract  plaintiffs  agreed  to  advance 
to  said  company  $15,000,  for  which  certain 
security  was  to  be  given:  that  under  said 
contract  plaintiffs  furnished  to  said  com- 
pany the  sum  of  $3,000^  which  motey 
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received  and  nsed  by  the  said  company  by 
and  under  the  direction  of  the  general  man- 
ager and  the  president  thereof;  "that  prior 
to  the  time  of  iwylng  the  said  money  these 
plaintiffs,  at  a  stockholders'  meeting  of  said 
corporation,  dnly  presented  and  submitted 
to  said  meeting  the  contract  aforesaid  for 
ratification  or  rejection,  and  at  said  meeting, 
by  a  vote  of  said  stockholders,  the  said  con- 
tract was  ratified  and  appcored  as  the  con- 
tract of  the  said  company,  and  all  moneys 
furnished  and  to  be  furnished  by  these  plain- 
tiffs under  such  contract  and  the  indebted- 
ness  thereby  incurred,  was  assumed  as  and 
for  the  indebtedness  of  said  company,  and 
by  It  decreed  to  be  repaid  to  these  plain- 
tiffs"; that  the  said  ratiilcation  was  duly 
entered  and  spread  upon  the  records  of  the 
said  corporation.  The  complaint  also  alleges 
that  the  contract  has  been  by  the  defend- 
ants forfeited,  and  that  the  representations 
by  which  plaintiffs  were  induced  to  enter  in- 
to the  contract  were  false  and  fraudulent; 
that  the  corporation  la  insolvent,  and  that 
the  property  thereof  is  being  dissipated.  The 
prayer  is  for  Judgment  for  the  money  fur- 
nished the  corporation,  and  for  the  appoint- 
ment of  a  receiver. 

The  only  point  which  appellant  attempts 
to  make  against  the  complaint  is  that  the  ac- 
tion of  the  stockholders  in  ratifying  the  al- 
leged contract  was  void,  for  the  reason  that 
"the  corporate  powers  of  the  corporation 
•ball  be  exercised  by  a  board  of  not  less  than 
two  trustees  who  shall  be  stockholders  in 
the  company"  (section  4255, 1  Ballinger's  Ann. 
Codes  &  St.),  and  that  "a  majority  of  the 
whole  number  of  trustees  shall  form  a  board 
for  the  transaction  of  business"  (section 
4257,  1  Ballinger's  Ann.  Codes  &  St).  WbUe 
it  is  true  that  the  powers  of  the  corpora- 
tion shall  be  exercised  under  the  statute  by 
a  board  of  trustees,  we  think  this  power  is 
not  lodged  exclusively  in  such  board,  so  as 
to  prevent  a  ratification  by  the  stockhold- 
ers of  a  contract  within  the  powers  of  the 
corporation  to  make.  The  general  rule  Is 
that  "a  corporation,  like  a  natural  person, 
may  ratify,  atflrm,  and  validate  any  contract 
made  or  act  done  in  its  behalf  which  it  was 
capable  of  making  or  doing  in  the  first  in- 
stance." 10  Cyc.  p.  1069.  There  is  no  claim 
made  here  that  the  corporation  itself,  by  its 
board  of  trustees,  was  Incapable  of  making 
the  contract  in  question.  The  trustees  them- 
selves were  stockholders  in  the  corporation, 
and,  presumably  at  least,  assented  to  the 
ratification  by  the  stockholders. 

The  complaint  is  sufficient  upon  another 
principle.  It  alleges  that  the  money  was 
received  from  plaintiffs  and  used  for  the 
benefit  of  the  corporation  by  its  executive 
officers,  who  were  also  trustees.  "A  leading 
principle  in  the  law  relating  to  this  subject 
Is  that  where  a  contract  is  made  by  one  as- 
suming to  act  in  behalf  of  a  corporation,  and 
for  a  purpose  authorized  by  its  charter,  and 
the  corporation,  after  knowledge  of  the  facts 
79P.— 5» 


attending  the  transaction  is  brought  home  to 
its  proper  officers,  receives  and  retains  the 
benefit  of  It  without  objection.  It  thereby 
ratifies  the  unauthorized  act  and  estops  It- 
self from  repudiating  it  The  reason  is  that 
it  must  exercise  its  option  of  affirming  or  dis- 
affirming in  whole,  and  not  in  imrt;  that  it 
cannot  dlsafllnn  so  much  of  the  unauthor- 
ized act  as  is  onerous  while  retaining  so 
much  of  It  as  is  beneficial;  that  It  cannot 
keep  the  advantage  while  repudiating  the 
burden;  that  it  cannot  disaffirm  the  con- 
tract while  keeping  the  consideration."  10 
Cya  p.  1078.  Under  this  rule  it  was  not  nec- 
essary for  the  complaint  to  allege  a  ratifica- 
tion by  the  stockholders.  The  allegation 
that  the  money  was  received,  and  retained 
and  used  for  the  benefit  of  the  corporation 
by  the  executive  officers  thereof,  was  Buffl- 
cient. 
The  Judgment  la  affirmed. 

FUTXEBTOX,  HADLEY,  and  DUNBAB, 
JJ.,  concur. 


CONNER  V.  CLAPP  et  al. 

(Supreme  Court  of  Washington.    March  4, 
1903.) 

KORTOAGE~DKBD  ABSOIiUTE  IR  TOKK. 

Plaintiff,  having  an  option  on  land,  which 
was  about  to  expire,  wished  to  borrow  money 
to  enable  him  to  take  it  up.  Defendant  refused 
to  make  a  loan,  taking  a  mortgage  on  the  land 
as  security,  but  advanced  the  money,  took  title 
to  the  land  in  bis  own  name,  and  executed  to 
plaintiff  a  bond  for  title.  Held,  that  the  trans- 
action did  not  constitute  a  mortgage  entitling 
plaintiff  to  the  rights  of  redemption. 

Appeal  from  Superior  Court  Cheballs 
County;   Mason  Irwin,  Judge. 

Action  by  James  F.  Conner  against  James 
M.  Clapp,  Helen  A.  Clapp,  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
Clapp  appeal.    Beversed. 

J.  B.  Bridges  and  Ben  Bheeks,  for  appel- 
lants. C.  W.  Hodgdon  and  S.  M.  Heath,  for 
respondent. 

RrDKIN,  J.  On  the  14th  day  of  Febru- 
ary, 1001,  one  Andrew  Bruce  was  the  owner 
of  the  property  in  controversy  In  this  ac- 
tion. On  that  day  Bruce,  In  consideration 
of  the  sum  of  $950,  granted  the  plaintiff  in 
this  action  an  option  to  purchase  said  prop- 
erty upon  the  payment  of  the  sum  of  $6,500 
at  any  time  within  90  days  from  the  date 
of  the  option.  On  the  date  of  the  expiration 
of  this  option  the  property  in  question  was 
conveyed  by  warranty  deed  from  Bruce  to 
defendant  J.  M.  Clapp,  and  on  the  16th  day 
of  July,  1901,  the  defendants  Olapp  and  wife 
executed  to  the  plaintiff  a  bond  for  a  deed, 
whereby  said  defendants  agreed  to  convey 
said  property  to  the  plaintiff  in  this  action, 
provided  he  should  pay  them  th»efor  the 
sum  of  $6,500  on  or  before  the  Ist  day  of 
December,  1901.    This  action  waa  brought 
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for  tbe  purpose  of  declaring  tbe  deed  to  J. 
M.  Clapp  and  the  bond  for  a  deed  from  Clapp 
and  wife  to  tbe  plaintiff  a  mortgage,  and  to 
enforce  the  right  of  redemption.  The  plain- 
tiff had  judgment  in  the  court  below,  and 
the  defendants  Clapp  and  wife  appeal  there- 
from. 

The  principal  question  involved  in  this  ap- 
peal is  this.  Was  the  deed  from  Bruce  to  J. 
M.  Clapp,  and  the  bond  for  a  deed  from 
Clapp  and  wife.  Intended  as  a  mortgage  or 
given  as  security  for  the  payment  of  a  debt, 
or  were  they  what  they  purported  on  their 
face  to  be?  Before  a  deed  absolute  in  form 
can  be  declared  to  be  a  mortgage,  it  must  ap- 
pear that  such  was  the  intention  of  the  par- 
ties thereto,  and  that  such  intent  existed  at 
the  time  of  the  execution  of  the  instrument, 
or  that  the  deed  was  given  as  security. 
There  is  no  substantial  conflict  in  tbe  testi- 
mony as  to  what  transpired  prior  to  tbe  ex- 
ecution of  the  deed  in  question.  The  con- 
flict relates  to  conversations  had,  or  admis- 
sions claimed  to  have  been  made,  subsequent 
to  the  execution  of  tbe  deed.  The  facts  are 
substantially  these:  The  respondent  had  an 
option  to  purchase  the  property  In  question, 
which  would  expire  on  the  14th  day  of  May, 
1901.  Some  two  weeks  prior  to  that  date  he 
applied  to  one  Stockwell  to  obtain  a  loan 
for  him  from  one  Weluhard.  of  Portland,  Or., 
to  enable  him  to  take  up  the  option  before 
it  expired.  Stockwell  failed  In  this,  and  tbe 
respondent  likewise  failed  in  bis  efforts  to 
obtain  the  necessary  funds  from  other  par- 
ties with  whom  he  had  been  negotiating. 
Stockwell  spoke  to  the  appellant  J.  M.  Clapp 
about  the  matter  some  time  prior  to  May 
14,  1901,  but  said  appellant  refused  abso- 
lutely to  make  a  loan  on  the  prc^erty  or  to 
take  a  mortgage  thereon,  as  the  property 
was  already  incumbered  by  a  prior  mortgage 
In  the  sum  of  $3,500.  The  appellant  J.  M. 
Clapp  Intimated,  however,  that  If  his  wife 
were  willing,  be  might  advance  the  money 
himself  and  take  a  deed  to  the  property  in 
his  own  name,  and  execute  a  bond  for  a  deed 
to  the  respondent  for  a  period  of  six  months, 
provided  the  respondent  would  advance  the 
sum  of  $1,000  on  account  of  such  bond  for 
a  deed.  Stockwell  informed  the  respondent 
of  this  offer,  but  It  was  not  satisfactory  to 
him,  and  he  continued  his  efforts  to  raise  the 
funds  elsewhere.  Two  days  before  the  ex- 
piration of  the  option  the  respondent  notified 
Stockwell  to  obtain  tbe  money  from  the  ap- 
pellant J.  M.  Clapp  on  the  terms  which  be 
bad  theretofore  Intimated.  Stockwell  applied 
to  the  appellant  J.  M.  Clapp.  and  said  ap- 
pellant sent  him  the  sum  of  $2,000  to  be  ap- 
plied on  tbe  purchase.  Stockwell  advanced 
for  the  respondent  the  sum  of  $1,000,  which 
the  respondent  was  to  pay  the  appellants  on 
account  of  the  bond  for  a  deed.  These  two 
amounts,  together  with  the  mortgage  of  $3,- 
.■iOO  already  against  the  property,  made  up 
the  purchase  price  of  $6,iiOO.  Three  thou- 
sand dollars  was  paid  to  Bruce,  and  a  deed 


executed  to  the  appellant  J.  M.  C3app  on  tbe 
14tb  day  of  May,  1901,  and  on  the  16tb  day 
of  July,  1901,  the  appellants  executed  a  bonU 
for  a  deed  to  the  respondent,  as  heretofore 
stated.  The  deed  to  the  appellant  J.  M. 
Clapp  and  the  bond  for  a  deed  from  the  ap- 
pellants Clapp  and  wife  to  respondent  were 
in  fact  a  part  of  the  same  transaction,  though 
executed  on  different  dates.  No  communica- 
tion of  any  kind  passed  between  tbe  appel- 
lants and  tbe  respondent  prior  to  tbe  pay- 
ment of  the  mMiey  and  tbe  execution  of  the 
deed.  All  negotiations  were  conducted  be- 
tween the  respondent  and  Stockwell  on  the 
one  band,  and  between  Stockwell  and  the 
appellant  J.  M.  Clapp  on  the  other.  There 
is  some  question  between  counsel  as  to  whom 
Stockwell  represented  In  these  negotiations. 
Unquestionably  Stockwell  was  tbe  agent  of 
the  respondent  In  his  efforts  to  obtain  tbe 
money  to  take  up  this  option.  There  Is  noth- 
ing In  the  record  to  show  that  Stockwell  was 
the  agent  of  the  appellants,  or  represented 
them  in  any  way,  up  to  the  time  the  money 
was  paid  over  and  the  deed  obtained  from 
Bruce.  Tbe  letter  transmitting  the  money 
nnier  date  of  May  14,  1901,  is  as  follows-. 
"Westport,  Wash.,  May  14,  1901. 

"Mr.  A.  P.  Stockwell,  Aberdeen,  Wash. — 
Dear  Sir:  Inclosed  are  two  checks  of  mine, 
one  on  P.  S.  Nat.  Bank  of  Seattle,  $400;  one 
on  Standard  Bank  of  Canada.  $1600;  total. 
$2000;  made  payable  to  your  order  and  are 
to  be  applied  In  the  matter  of  tbe  Bruce  & 
Lamb  property  purchase.  As  I  am  unable  to 
be  in  tbe  harbor  on  this  date  I  leave  this 
solely  to  you  and  of  course  shall  expect  you 
will  guard  my  Interests  as  your  good  Judg- 
ment may  direct.  Tbe  above  amount,  $2- 
000,  is  given  for  a  deed  to  the  Bruce  and 
Lamb  comer  in  Hoqulam  spoken  of  with  the 
understanding  that  the  only  indebtedness 
against  it  at  the  time  deeds  are  made  out 
is  a  mortgage  held  by  Peter  Autzen  of  Ho- 
qulam. principal  and  Interest  on  which  does 
not  exceed  $3riOO.  As  stated  by  you  Autzen 
desires  that  $1000  be  paid  him  as  soon  as 
deeds  are  executed.  This  I  will  be  able  to 
do  in  course  of  a  month  or  six  weeks  when 
new  mortgage  can  be  made  out. 

"I  am  willing  to  execute  a  bond  for  deed 
to  James  Conner  or  to  whom  he  may  direct 
for  a  period  not  to  exceed  six  months  pro- 
vided he  puts  up  a  thousand  dollars  for  the 
privilege.  (This  I  understood  you  to  say  you 
would  arrange  for  him)  and  you  are  hereby 
authorized  to  have  the  necessary  papers  pre- 
pared and  I  will  so  execute  them. 

"Should  Conner  not  purchase  at  tbe  end 
of  six  months  I  will  be  willing  to  refund  bis 
thousand  dollars  by  allowing  him  to  pay  me 
a  rental  equivalent  of  one-half  the  real  rental 
until  the  $1000  will  have  been  absorbed,  say 
at  tbe  rate  of  $50  per  month. 

"In  the  mean  time  Conner  is  to  pay  all 
assessments  which  may  be  levied  against  the 
property,  and  to  pay  all  taxes.  He  is  also 
required  to  pay  for  the  insurance  against  fiie 
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for  an  amount  consistent  with  the  rules 
adopted  by  insurance  companies  as  a  limit 
to  be  carried. 

"I  tliiuk  the  rate  of  10  per  cent  required 
by  Autzcu  rather  high  especially  as  the  mort- 
gage will  liave  been  reduced  by  nearly  30 
per  cent,  and  the  security  for  bis  ?2300  am- 
ple to  warrant  a  reduction  of  Interest,  how- 
ever if  he  insists  I  will  pay  10  per  cent  for 
the  six  months  and  by  that  time  will  have 
made  arrangements  to  get  a  new  long  time 
loan  provided  Conner  does  not  live  up  to  the 
terms  of  the  bond.  I  will  try  Arch  Camp- 
bell and  it  may  t>e  that  I  can  get  the  ftmds 
from  him  and  pay  Autzen  off  right  away.  I 
understand  Oampbell  loans  money  at  8  per 
cent. 

"The  above  enumeration  of  conditions  is 
simply  a  rehearsal  of  our  conversation  and 
agreement  as  I  understood  them  and  are 
liere  outlined  to  state  my  acceptance  and 
yours,  acting  for  Conner,  of  them. 

"I  expect  to  be  in  Aberdeen  some  time 
next  week  and  will  see  you  then. 

"Yours  truly,  J.  M.  Clapp. 

"2  checks  enclosed." 

Counsel  attempt  to  cast  some  doubt  upon 
this  letter,  but  we  think  It  is  clearly  estab- 
lished that  the  letter  was  written  as  claimed, 
and  was  transmitted  with  the  funds  used  to 
complete  the  purchase.  It  is  also  clearly  es- 
tablished that  the  appellants  refused  abso- 
lutely to  loan  the  money  upon  the  property, 
or  to  take  a  second  mortgage  as  security. 
These  facts,  together  with  the  further  fact 
that  the  deed  and  bond  for  a  deed  were  exe- 
cuted in  conformity  to  the  directions  con- 
tained in  the  above  letter,  and  the  fact  that 
the  appellants  assumed  the  first  mortgage  in 
their  deed,  and  afterwards  paid  $1,000  there- 
on and  executed  a  new  note  and  mortgage 
for  the  balance,  leave  no  room  to  doubt  that 
the  transaction  was  in  fact  such  as  the  ap- 
pellants claimed.  These  undisputed  facts 
cannot  be  overthrown  by  mere  general  state- 
ments that  the  transaction  was  a  loan  of 
money,  or  that  the  proiierty  was  taken  as  se- 
curity. The  property  was  in  one  sense  a  se- 
curity. The  appellants  had  no  interest 
therein  except  to  transfer  It  to  the  respond- 
ent upon  the  return  of  the  money  advanced 
by  them,  with  Interest  within  the  time  pro- 
vided in  the  bond  for  a  deed,  provided  the 
terms  of  the  bond  were  complied  with.  Nev- 
ertheless, these  Instruments  were  executed  in 
their  present  form  deliberately  and  inten- 
tionally. They  constituted  the  only  form  of 
seciu-ity  that  the  appellants  would  take  or 
consider,  and  to  place  any  other  construction 
upon  them  is  to  do  violence  to  the  Intention 
of  the  parties  and  set  aside  their  contract 
making  a  new  one  in  lieu  thereof.  The  re- 
spondent had  an  option  on  certain  property, 
which  was  about  to  expire.  The  api>ellant8 
refused  to  make  a  loan  on  the  proi>erty,  or  to 
take  a  mortgage  as  security,  but  agreed  to 
advance  the  money  to  take  up  the  option, 
take  title  to  the  property  in  their  own  name. 


and  to  convey  it  to  the  respondent  upon  the 
terms  and  couditious  set  forth  lu  the  l>oud 
for  a  deed.  These  facts  are  clearly  estab- 
lished by  the  testimony,  and  bring  this  case 
within  the  decisions  of  this  court  in  Dlgnau 
V.  Moore,  8  Wash.  312,  30  Pac.  14«;  Swarm 
V.  Boggs,  12  Wash.  246,  40  Pac.  941;  and 
need  V.  Parker,  33  Wash.  107,  74  Pac.  61.  In 
Diguan  v.  Moore,  supra,  the  court  says:  "If 
we  should  sustain  the  contention  of  the  ap- 
pellants under  the  facts  disclosed  by  this  rec- 
ord. It  would  be  In  effect  to  hold  that  two 
persons  standing  upon  an  equal  basis  are  in- 
com])etent  to  make  a  contract  by  which  one 
of  them  shall  sell  to  the  other  real  estate, 
and  make  a  deed  thereto  which  was  to  be  ab- 
solute as  between  the  parties,  and  at  the 
same  time  agree  that  the  grantor  in  said 
deed  shall  have  the  right  to  repurchase  the 
property  sold.  We  are  not  prepared  so  to 
restrict  the  power  of  competent  persons  to 
control  their  property  and  contract  in  regard 
thereto."  In  Swarm  v.  Boggs,  supra,  the 
court  says:  "When  the  Instrument  is  con- 
strued in  connection  with  the  circumstances 
surrounding  Its  execution  as  shown  by  the 
agreed  statements  of  facts,  it  appears  beyond 
question  that  the  parties  did  not  Intend  such 
instrument  as  a  mortgage,  but  on  the  con- 
trary, intended  that  thereby  the  absolute  ti- 
tle should  pass  from  the  grantors  to  the 
grantee,  with  the  right  in  the  grantors  to  re- 
purchase in  accordance  with  the  conditions 
stated  in  the  Instrument  And  since  the  rule 
under  which  a  deed  was  held  to  be  a  mort- 
gage was  originated,  that  the  real  intention 
of  the  parties  should  be  given  force,  the  lan- 
guage of  the  instrument  ought  not  to  be  nul- 
lified unless  it  is  shown  that  it  did  not  cor- 
rectly Interpret  the  intention  of  the  parties." 

The  appellants  further  contend  that  there 
was  no  obligation  on  the  part  of  the  respond- 
ent to  repay  the  money,  and  that  hence  there 
could  be  no  mortgage.  It  is  not  claimed  that 
such  obligation  was  imposed  otherwise  than 
by  the  bond  for  a  deed.  This  bond  was  not 
signed  by  the  respondent  and  the  question  of 
his  liability  to  pay  the  purchase  price  by  rea- 
son of  the  bond  alone  is  a  very  serious  one, 
which  we  do  not  deem  it  necessary  to  decide 
in  this  case,  as  we  hold  the  transaction  can- 
not be  construed  to  l>e  a  mortgage  lndei)end- 
eut  of  the  question  whether  there  was  a  sub- 
sisting obligation  to  pay  the  purchase  price 
at  the  time  of  the  execution  of  the  deed  and 
the  bond  for  a  deed. 

Some  question  Is  raised  as  to  the  time  of 
the  tender,  the  sufficiency  of  the  tender,  and 
the  form  of  the  Judgment;  but,  In  the  view 
we  have  taken  of  the  case,  these  questions 
become  Immaterial.  The  case  was  tried  be- 
low and  In  this  court  on  the  mortgage  theory, 
and,  inasmuch  as  the  judgment  cannot  be 
sustained  on  that  ground,  it  cannot  be  sus- 
tained at  all.  The  rights  of  the  re8i)ondent 
If  any,  exist  under  the  bond  for  a  deed,  and 
are  fixed  by  that  instrument,  and  not  by  the 
law  of  mortgages.    The  cose  was  not  prose- 
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cuted  or  defended  In  the  court  below  with  a 
view  of  determining  tbe  rights  of  the  re- 
spondent under  his  bond  for  a  deed,  and,  un- 
der the  testimony  In  the  case,  this  court  Is 
unable  to  pass  upon  that  question  or  render 
a  final  Judgment  herein.  We  think,  howerer, 
that  any  rights  the  respondent  may  have  un- 
der his  contract  of  purchase  should  be  de- 
termined in  this  action  without  the  necessity 
or  expense  of  another  action. 

The  judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion.  The  parties  will  be  permitted 
to  amend  their  pleadings,  If  they  so  desire, 
and  the  court  will  thereupon  determine  the 
rights  of  the  respondent  under  his  bond  for 
a  deed,  if  any,  and  will  take  further  testi- 
mony for  that  purpose. 

MOUNT,  C.  J.,  and  PULLERTON,  HAD- 
LEY,  and  DUXBAR,  JJ.,  concur. 


PEOPLE'S  SAV.  BANK  ▼.  LEWIS  et  al. 

(Supreme  Court  of  Washington.      March  6, 

1005.) 

KOBTOAOES — COVENANTS— SEISIN— SUBSE- 
QVENTLT  ACQUXBED  TITLE. 

Where  mortgagors  covenanted  that  they 
were  seised  in  fee.  and  warranted  against  "all 
lawful  claims  and  demand.^,"  but  they  had  no  ti- 
tle at  the  time  the  mortgage  was  given  to  a  por- 
tion of  the  property,  a  title  thereto,  subsequently 
acquired  by  them,  inured  to  the  benefit  of  the 
mortgagees  and  those  claiming  under  them. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Estoppel,  f§  99-107.] 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  People's  Savings  Bank 
against  J.  R.  Lewis  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

Bellinger,  Ronald  &  Battle,  for  appellants. 
Lewis  &  Hardin  and  Walker  &  Muun,  for 
respondent. 

MOUNT,  C.  J.  This  action  was  brought 
by  the  respondent  to  quiet  title  to  lots  1,  2, 
3,  and  4  in  block  204,  and  lots  1,  2,  3,  4,  5,  6, 
and  7  in  block  206,  of  the  Seattle  tide  lands 
in  King  county.  After  the  issues  were  made 
up,  the  trial  was  had,  and  the  lower  court 
entered  a  decree  in  accordance  with  the 
prayer  of  the  complaint.  The  defendants 
appeal. 

The  facts  are  undisputed,  and  are,  briefly, 
as  follows:  On  October  18,  1802,  Howard 
H.  Lewis  and  wife,  Bessie  J.  Lewis,  to  se- 
cure a  note  for  $25,000,  executed  to  the  re- 
spondent a  mortgage  upon  an  undivided  one- 
flfth  interest  In  blocks  9  and  10,  Terry's  Fifth 
Addition  to  Seattle,  together  with  other 
property.  The  mortgage  contained  the  fol- 
lowing covenant  of  title  and  warranty:  "To 
have  and  to  hold  the  said  premises  unto  the 
sold  party  of  the  second  part,  Its  successors 


and  assigns,  for  Its  own  use,  benefit  and  be- 
hoof forever.  The  said  parties  of  the  first 
part  hereby  covenanting  to  and  with  the  said 
party  of  the  second  part.  Its  successors  and 
assigns,  that  they  are  lawfully  seised  of  said 
premises  and  now  have  a  valid  and  unin- 
cumbered fee-simple  title  thereto,  and  that 
they  will,  and  their  heirs,  executors,  and  ad- 
ministrators shall  forever,  warrant  and  de- 
fend the  same  against  all  lawful  claims  and 
demands."  Prior  to  the  execution  of  the 
mortgage,  a  plat  of  Terry's  Fifth  Addition 
was  filed  for  record  by  the  owner,  wherein 
said  blocks  9  and  10  were  marked,  determin- 
ed, and  described  with  such  particularity  as 
to  identify  said  blocks  so  far  as  the  same 
could  be  identified.  At  the  time  of  the  exe- 
cution of  the  mortgage  a  part  of  these  blocks 
was  tide  land  belonging  to  the  state  of 
Wasliington,  lying  beyond  the  government 
meander  line.  The  statutes  then  In  force 
made  provision  for  the  preference  right  of 
purchase  by  upland  owners.  Bessie  3.  Lew- 
Is  was  the  legal  owner  of  an  undivided  one- 
fifth  interest  as  her  separate  property.  In 
that  portion  of  block  9  which  was  upland. 
The  money  for  which  the  mortgage  was  giv- 
en was  loaned  to  her  In  full  reliance  upon 
the  representations  contained  in  the  mort- 
gage. On  July  11,  1895,  respondent  sold  and 
assigned  said  note  and  mortgage  to  James 
Goldsmith,  who,  on  July  17th  of  the  same 
year,  commenced  his  action  to  foreclose  said 
mortgage,  which  action  resulted  In  the  sale 
of  the  property  covered  by  the  agreement- 
After  the  action  was  commenced,  and  before 
the  decree  was  rendered,  and  on  February 
11,  ISOo,  an  official  plat  and  map  of  the  Se- 
attle tide  lands  was  filed  in  the  office  of  the 
auditor  of  King  county.  In  this  plat  lots 
1,  2,  3,  and  4  in  block  204,  are  a  part  of, 
and  included  within,  the  lands  theretofore 
known  as  block  10  In  Terry's  Fifth  Addition; 
and  lots  2,  3,  4,  5,  6,  and  7,  and  the  northerly 
20  feet  of  lot  1,  In  block  200,  are  a  part  of, 
and  Included  within,  the  lands  theretofore 
known  as  block  9  of  Terry's  Fifth  Addition. 
This  mnp  of  the  Seattle  tide  lands  was  filed 
on  March  15,  1805,  as  provided  by  law,  with 
the  board  of  State  Land  Commissioners,  and 
also  with  the  Commissioner  of  Public  Lands 
of  the  state.  All  the  lands  included  within 
the  said  blocks  204  and  206  are  wholly  with- 
out the  government  meander  lines.  On  the 
22d  day  of  March,  1895,  Edward  L.  Terry, 
one  of  the  tenants  in  common,  made  appli- 
cation to  purchase  all  of  the  tide  land  blocks 
204  and  206.  His  application  purports  to 
liave  been  made  for  and  In  behalf  of  the 
heirs  of  C.  C.  Terry.  The  use  of  the  words 
"heirs  of  C.  C.  Terry"  was  intended  to  be 
descriptive  only  of  the  persons  who,  as  ten- 
ants in  common,  owned  the  upland  jiortlon 
of  block  9  of  Terry's  Addition.  The  judg- 
ment in  the  foreclosure  action  was  rendered 
on  March  28,  1896,  order  of  sale  issued  there- 
on March  30,  1896,  and  sole  of  all  the  mort- 
gaged property  was  made  to  Goldsmith  on 


Digitized  by 


Google 


Wasb.) 


MAHONEY  V.  CROCKETT. 


933 


May  1,  1896.  Tbe  sale  was  confirmed  on 
May  3,  1897,  when  the  sheriff's  deed  was  Is- 
sued to  Goldsmith,  who  conveyed  the  prop- 
erty to  plaintiff  on  May  4,  1897.  Thereafter, 
on  December  31,  1897,  the  application  of  Ed- 
ward L.  Terry,  as  above  stated,  to  purchase 
tbe  lands,  was  allowed,  and  tide  land  con- 
tract No.  1,173  was  Issued  to  said  Edward 
L.  Terry,  Bessie  J.  Lewis,  Nellie  M.  Scurry, 
and  Mary  C.  KIttenger,  embracing  lots  1,  2, 
3,  and  4  in  block  204,  and  lots  1,  2,  S,  4,  5, 
6,  and  7  in  block  206,  according  to  the  map 
of  the  Seattle  tide  lands.  This  contract  was 
thereafter  assigned  to  appellant  Bernard 
Pelly,  as  trustee  for  tbe  parties  entitled  to 
the  lands.  On  August  20,  1808,  defendant 
Bessie  J.  Lewis  and  Howard  H.  Lewis  as- 
signed to  J.  B.  Lewis  all  tlieir  right,  title, 
and  Interest  In  and  to  said  contract  and  the 
lands  therein  described.  The  appellant  J.  R. 
Lewis  had  notice  of  the  mortgage  and  all 
proceedings  had  tliereimder.  The  assign- 
ment of  the  contract  to  him  was  made  with- 
out the  knowledge  or  consent  of  respondent. 

Several  questions  are  argued  by  appel- 
lants, but  the  controlling  question  in  the  case 
is,  does  the  subsequently  acquired  title  of 
the  mortgagors  Inure  to  tbe  benefit  of  the 
mortgagees  and  those  claiming  under  them, 
when  the  mortgagors  covenant  that  they  are 
seised  in  fee  and  warrant  against  "all  law- 
ful claims  and  demands"?  The  aflBrmatlve 
of  this  question  was  settled  by  this  court  in 
the  following  cases:  Osbom  v.  Scottish- 
American  Co.,  22  Wasb.  83,  00  Pac.  49;  West 
Coast  JI.  &  I.  Co.  V.  West  Coast  Imp.  Co., 
25  Wash.  627,  66  Pac.  97,  62  L.  K.  A.  763; 
Weber  v.  Laldler,  26  Wash.  144,  60  Pac. 
400,  00  Am.  St.  Bep.  720.  This  being  the 
rule,  the  judgment  of  the  lower  court  was 
right.  It  Is  unnecessary,  therefore,  to  dis- 
cuss the  other  questions  presented  in  the 
case. 

The  Judgment  is  afSrmed. 

DUNBAR,  HADLEY,  and  FULLERTON. 
JJ.,  concur. 


MAHONEY  V.  CROCKETT. 
(Supreme  Court  of  Washington.    Feb.  27,  1905.) 

CHATTEL     MOSTOAGES  —  OEFEX.SE.S— COXTBACT— 
PLEADING — VARIANCE— AMENDMENT— TERMS. 

1.  Under  the  answer  in  an  action  to  foreclose 
a  chattel  mortgage,  alleging  that  plaintiff  con- 
tracted to  purchase  stock  of  a  corporation  of 
defendant:  that  defendant  executed  the  mort- 
gage and  notes  secured  tiiereby,  to  be  held  by 
plaintiff  till  he  satisfied  himself  as  to  riRhts  of 
the  corporation  in  certain  lands;  that  plaintiff 
investigated  such  rights,  and  was  satmfied  there- 
with, and  purchased  of  defendant  said  stock  and 
certain  other  rights,  and  entered  into  agreements 
in  respect  thereto,  and,  as  part  of  the  consid- 
eration, it  was  agreed  that  the  notes  and  mort- 
gage were  paid  and  satisfied,  and  .«honld  be  de- 
livered to  defendant — a  contract  of  plaintiff  to 
pay  the  notes  and  mortgage  on  the  acceptance 
of  title  to  certain  mining  proi>erties  is  not  ad- 
missible^ 


2.  The  answer  in  aa  action  to  foreclose  a 
chattel  mortgage,  alleging  the  agreement  of  the 
mortgagee  to  exchange  tne  mortgage  and  notes 
for  other  securities,  constitntes  no  defense;  it 
not  being  alleged  the  agreement  was  carried  out. 

3.  Error  cannot  be  predicated  on  the  refusal 
to  allow  an  amendment  of  an  answer  except  on 
termjs,  where  the  amendment  constitntes  no  de- 
fense. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  R.  J.  Mahoney  against  C.  E. 
Crockett.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afllrmed. 

John  E.  Humphries,  E.  P.  Edsen.  and  L. 
H.  Wheeler,  for  appellant  S.  D.  King,  for 
respondent. 

RUDKIN,  J.  This  was  an  action  to  fore- 
close a  chattel  mortgage.  The  plaintiff  had 
Judgment  below,  and  the  defendant  appeals. 
While  numerous  errors  are  assigned,  all  ex- 
cept two  are  without  merit.  These  two  are 
(1)  error  in  excluding  certain  documentary 
evidence  offered  by  the  appellant  in  support 
of  his  affirmative  defense;  and  (2)  error  In 
refusing  to  allow  an  amendment  of  tbe  an- 
swer at  the  trial,  except  upon  the  terms  Im- 
posed by  the  court.  These  two  assignments 
depend  upon  the  construction  and  effect  to 
be  given  to  the  affirmative  defense  set  up 
In  the  answer  of  the  appellant.  This  can 
best  be  presented  by  setting  forth  the  affirm- 
ative defense  In  full.  It  is  as  follows: 
"That  on  or  about  the  date  of  said  mort- 
gage the  plaintiff  and  E.  O.  Sauter,  H.  R. 
Harriman,  and  J.  H.  Miracle  were  associated 
together  and  Jointly  interested  In  certain 
business  negotiations  on  one  part,  and  this 
answering  defendant  on  the  other,  and  the 
said  parties  last  named,  in  consideration 
thereof,  entered  into  an  agreement  in  writ- 
ing, by  the  terms  of  which  they  were  to  pur- 
chase from  this  answering  defendant  and  J. 
F.  Bledsoe  certain  shares  of  stock  In  said 
corporation  mentioned  In  the  plaintiff's 
amended  complaint,  to  wit,  the  U.  S.  B.  C. 
Corporation,  and  the  said  notes  and  mort- 
gage mentioned  in  plaintiff's  complaint  were 
executed,  to  be  held  by  plaintiff  in  trust 
for  him  and  his  said  associates  until  plain- 
tiff and  his  said  associates  would  satisfy 
themselves  as  to  the  estate  and  right  of  said 
corporation  In  certain  lands;  that  thereafter 
the  said  plaintiff  and  his  said  associates  In- 
vestigated the  said  title  and  rights,  and  were 
satisfied  with  the  same,  and  purchased  from 
this  answering  defendant  certain  shares  of 
stock  in  said  U.  S.  B.  0.  Corporation,  and  cer- 
tain other  rights,  and  entered  Into  certain 
agreements  In  respect  thereto,  and,  as  part 
of  the  consideration  for  said  agreement  and 
the  said  shares,  it  was,  after  the  said  promis- 
sory notes  and  mortgage  had  been  executed, 
agreed  upon,  in  behalf  of  the  plaintiff  and  his 
said  associates,  on  one  part,  and  this  answer- 
ing defendant,  on  tbe  other  part,  that  said 
promissory  notes,  and  the  whole  thereof, 
were  fully  paid  and  satisfied,  and  that  the 
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said  mortgage  and  the  rights  existing  there- 
under were  fully  satisfied  and  settled,  and 
the  same  then  were  fully  paid,  satisfied  and 
discharged,  and  thereupon,  in  pursuance  of 
said  agreement,  and  in  consideration  there- 
for, the  said  promissory  notes  were  by  plaln- 
tlBf  and  his  said  associates  canceled,  and  the 
said  mortgage  and  all  of  the  rights  thereto- 
fore existing  by  virtue  of  the  same  were  fully 
satisfied  and  settled;  that  thereupon,  as  a 
part  of  said  agreement,  the  plaintiff  agreed 
to  deliver  the  said  promissory  notes,  and  the 
whole  thereof,  and  the  mortgage,  to  this  an- 
swering defendant,  which  said  agreement  the 
plaintiff  and  his  said  associates  have  wholly 
violated." 

In  support  of  this  affirmative  defense  the 
appellant  offered  In  evidence  the  following 
documents: 

(1)  A  receipt  from  the  U.  S.  B.  C.  Corpo- 
ration to  the  respondent  for  the  sum  of  |100 
in  part  payment  for  certain  mining  stock. 
This  receipt  has  no  bearing  upon  the  case, 
except  It  might  be  inferred  from  a  document 
to  be  considered  later  on  that  this  sum  of 
$100  is  a  part  of  the  $700  secured  by  the 
mortgage  in  suit. 

(2)  A  written  tender  made  by  the  respond- 
ent to  the  U.  S.  B.  C.  Corporation,  J.  F.  Bled- 
soe, and  the  appellant,  accompanied  by  a  de- 
mand for  certain  shares  of  stock,  and  ab- 
stract of  title  to  certain  mining  properties. 

(3)  A  written  agreement  between  the  U. 
S.  B.  C.  Coriwration  and  the  respondent  in 
relation  to  certain  mining  properties.  The 
relevancy  or  materiality  of  these  two  latter 
agreements  Is  not  apparent. 

(4)  A  written  agreement  between  one  J.  F. 
Bledsoe,  the  appellant,  and  the  respondent. 
The  only  part  of  this  agreement  pertinent  to 
the  questions  involved  in  this  case  is  the 
following:  "And  the  said  party  of  the  sec- 
ond part  [the  respondent]  agrees  to  and  with 
said  parties  as  and  for  an  additional  con- 
sideration to  secure  for  the  said  first  par- 
ties a  loan  of  six  hundred  dollars  upon  the 
furniture  owned  by  O.  E.  Crockett  [the  ap- 
pellant] as  (per  schedule)  in  the  office  now 
occupied  by  the  U.  S.  B.  C.  Company,  the 
said  first  parties  to  give  as  security  therefor, 
a  chattel  mortgage  upon  said  property  to  se- 
cure said  sum  of  six  hundred  dollars,  and 
the  further  sum  of  one  hundred  dollars  here- 
tofore paid  by  the  said  second  party  on  the 
said  option  contract,  said  loan  to  be  for  a 
period  of  ninety  days,  provided  however, 
that  if  upon  examination  of  the  titles  by  the 
second  party,  they  are  accepted  and  found 
correct  and  as  represented  by  'Exhibit  A' 
then  and  in  that  event  the  first  payment  of 
five  hundred  dollars  made  upon  said  option 
contract  Is  to  be  paid  upon  the  note  exe- 
cuted for  the  payment  by  the  said  first  par- 
ties for  the  loan  hereinbefore  referred  to, 
and  the  balance  due  upon  said  note  to  be 
assumed  and  paid  by  second  party  and  con- 
sidered as  part  of  the  second  payment." 

(5)  A  written  agreement  between  one  J.  H. 


Miracle  and  the  appellant,  termed  "confi- 
dential," relating  to  the  management  of  the 
afl^airs  of  the  U.  S.  B.  C.  Corporation.  That 
part  of  the  agreement  pertinent  to  this  case 
is  the  following:  "That  the  mortgage  and 
notes  given  by  the  said  C.  E.  Crockett  [ap- 
pellant] to  R.  J.  Ma  honey  [resiwndent]  on 
the  furniture  occupied  and  used  by  the  U. 
S.  B.  C.  Corporation,  shall  be  cancelled  and 
returned,  and  that  the  same  shall  be  sold  to 
the  U.  S.  B.  C.  Corporation  for  the  sum  of 
one  thousand  ($1,000)  Dollars  corporate  notes 
taken  therefor;  one  note  to  C.  E.  Crockett 
in  the  sum  of  four  hundred  ($400.00)  Dollars, 
and  two  notes  to  J.  H.  Mb-acle,  one  in  the 
sum  of  two  hundred  ($200.00)  Dollars  and 
one  in  the  sum  of  four  hundred  ($400.(X)) 
Dollars." 

It  is  claimed  that  In  entering  into  this 
agreement  the  said  Miracle  represented  and 
acted  for  the  respondent.  Under  the  terms 
of  the  agreement  referred  to  In  subdivision 
4  of  this  opinion.  It  would  become  the  duty 
of  the  respondent  to  pay  these  notes  and 
mortgage  himself,  upon  the  acceptance  of 
the  title  to  certain  mining  properties  therein 
referred  to.  Under  the  most  liberal  rules  of 
construction,  we  cannot  bold  that  the  answer 
in  question  pleads  this  contract,  and  the  bap- 
I)ening  of  the  contingency  upon  which  it  l>e- 
came  the  duty  of  the  appellant  to  pay  the 
notes  and  mortgage  in  suit.  Conceding  that 
Miracle  represented  the  respondent  In  the  ex- 
ecution of  the  agreement  referred  to  In  sub- 
division 5,  supra,  the  agreement  entered  into 
was  neither  more  nor  less  than  an  agree- 
ment to  exchange  securities,  to  surrender  the 
notes  and  mortgage  in  suit,  and  take  in  lieu 
thereof  the  notes  of  the  U.  S.  B.  C.  Oorpwa- 
tlon  in  the  sum  of  $600.  If  Miracle  repre- 
sented the  respondent  when  he  agreed  to  sur- 
render the  notes  and  mortgages  in  suit,  he 
must  also  have  represented  him  In  the  agree- 
ment to  take  the  corporation  notes  Instead. 
The  answer  wholly  falls  to  show  that  this 
latter  agreement  has  ever  been  carried  out, 
and.  without  such  allegation,  the  agreement 
itself  constitutes  no  defense.  The  court 
committed  no  error,  therefore,  in  sustaining 
the  objection  to  the  introduction  of  the  sev- 
eral documents  above  referred  to. 

After  the  court  had  sustained  the  objec- 
tion, the  appellant  offered  the  following 
amendment:  "Mr.  Wheeler:  I  will  ask  leave 
to  amend  the  answer  so  as  to  show  that  un- 
der a  contract  dated  the  27th  day  of  Sep- 
tember, 1902,  and  of  a  certain  tender  signed 
by  R.  J.  Mahoney.  dated  on  September  27, 
1902,  and  a  certain  contract  dated  the  4tb 
day  of  October,  1902,  signed  by  J.  F.  Bledsoe 
and  the  U.  S.  B.  C.  Corporation,  witnessed 
by  H.  R.  Harrlman  and  J.  H.  Miracle,  and 
signed  by  R.  J.  Mahoney,  and  a  certain  con- 
tract dated  the  4th  day  of  October,  1902, 
between  J.  F.  Bledsoe  and  C.  E.  Crockett 
as  the  first  parties,  and  R.  J.  Mahoney,  the 
second  party,  and  signed  by  J.  F.  Bledsoe 
and  C.  E.  Crockett  and  It.  J.  Mahoney,  and 
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witnessed  by  H.  R.  Harrlman,  and  a  certain 
contract,  dated  November  27,  1902,  between 
C.  E.  Crockett  and  J.  H.  Miracle,  tbe  Bald 
Miracle  acting  as  trustee  for  R.  J.  Mahoney, 
and  signed  by  C.  E.  Crockett  and  J.  H. 
Miracle,  and  witnessed  by  R.  J.  Harrlman 
and  William  McLaughlin,  that  it  was  agreed 
that  these  notes  be  canceled  and  delivered  up 
to  the  defendant."  The  court  refused  to  al- 
low this  amendment,  except  upon  terms.  No 
error  could  be  assigned  If  the  court  had  de- 
nied tlie  application  to  amend  absolutely,  as 
the  proposed  amendment  and  the  documents, 
taken  together,  constitute  no  defense  what- 
ever to  this  action.  If  these  contracts  had 
been  properly  pleaded,  and  the  answer  fur- 
ther alleged  that  the  respondent  had  accept- 
ed the  title  to  the  mining  properties  referred 
to  therein,  or  had  it  appeared  that  the  agree- 
ment to  surrender  the  notes  and  mortgage, 
and  to  take  in  lieu  thereof  the  notes  of  the 
U.  S.  B.  C.  Corporation,  had  been  carried  out, 
a  sufficient  defense  would  be  stated;  but  this 
court  Is  controlled  by  the  record  made  in 
the  court  below.  As  there  is  no  error  in  that 
record,  the  Judgment  Is  a£9rmed. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  and  DUNBAR,  JJ.,  concur. 


STETSON  ft  POST  MILL  CO.  ▼.  PACIFIC 

AMUSEMENT  CO.  et  al. 

(Snpreme  Court  of  Washington.      March  6, 

1905.) 

LANDLORn  AND  TENANT— MECHANICS'  LIENS — 
FORECLOSUBE  —  TERMINATION  OF  LEASE  — 
BREACH  OF  CONDITIONS  —  RE-ENTBY— TENDER 
OF    PERFORMANCE— DAMAGES. 

Where  a  materialman  recovered  judgment 
of  foreclosure  against  the  holders  of  a  leasehold 
interest  in  certain  real  estate,  and  imposing  a 
lien  on  such  interest  only,  but  took  out  no  exe- 
cution thereon  until  after  the  lease  was  forfeit- 
ed to  tlie  lessors  for  breach  of  conditions  and 
the  lessors  had  peaceably  re-entered,  the  claim- 
ant could  not  thereafter  obtain  any  rights  by  an 
attempted  sale  of  the  leasehold  under  such  judg- 
ment ;  nor  was  he  entitled  to  recover  damages 
for  the  lessor's  refusal  to  permit  him  to  occupy 
the  premises  for  the  balance  of  the  leased  term. 

Appeal  from  Superior  Court,  King  County; 
6«o.  £.  Morris,  Judge. 

Action  by  the  Stetson  &  Post  Mill  Com- 
pany against  the  Pacific  Amusement  Com- 
pany and  others.  From  a  judgment  In  favor 
of  defendants,  plaintlfT  appeals.    Affirmed. 

J.  W.  Raybnm  and  Wm.  H.  Brinker,  for 
appellant.  John  E.  Humphries  and  Harrison 
Bostwick,  for  respondents. 

FULLERTON,  J.  In  this  action  the  ap- 
pellant sought  to  recover  possession  of  cer- 
tain real  and  personal  property  situated  in 
the  city  of  Seattle,  together  with  the  sum  of 
$10,000  as  damages  for  Its  wrongful  deten- 
tion, and  the  sum  of  $750  per  month  for 
some  25  months  as  its  rental  value.  The 
facts  out  of  which  the  action  arises  are  in 


substance  these:  On  February  23, 1898,  Amos 
Brown  and  Annie  M.  Brown,  bis  wife,  and 
J.  D.  Lowman  and  Mary  R.  Lowman.  his 
wife,  being  then  the  owners  of  the  real  prop- 
erty above  mentioned,  leased  the  same  to  Ida 
M.  Cort  for  a  term  of  five  years,  at  a  rental 
of  $200  per  month  for  the  first  two  years  of 
the  term,  $2.'30  per  month  for  the  third  year, 
$275  per  month  for  the  fourth  year,  and 
$300  per  month  for  the  fifth  year;  all  of  such 
rentals  being  payable  monthly  in  advance. 
The  lease  also  provided  that  Mrs.  Cort  should 
have  the  privilege  of  erecting  a  brick  build- 
ing on  the  land  at  her  own  cost;  she  agree- 
ing to  keep  the  same  free  from  liens  of  all 
kinds,  and  surrender  the  same  at  the  expira- 
tion of  the  lease  as  the  property  of  the  les- 
sors. The  lease  also  contained  covenants  for 
the  payment  of  such  taxes  as  might  be  as- 
sessed against  the  property;  that  the  lease- 
bold  Interests  should  not  be  assigned  without 
the  consent  of  the  lessors;  and  a  reservation 
of  the  right  of  re-entry  on  the  part  of  the 
lessors  in  case  the  rent  or  taxes  should  not 
be  promptly  paid  when  due,  or  the  condi- 
tions of  the  lease  should  otherwise  be  broken. 
On  the  day  following  the  execution  of  the 
lease.  Mrs.  Cort  mortgaged  all  of  her  Inter- 
ests to  one  J.  B.  Parsons  for  $10,000,  and  at 
once  entered  into  a  contract  for  the  erection 
of  a  building  on  the  leased  lands.  At  about 
this  time  certain  persons  Incorporated  the 
American  Amusement  Company,  and  on 
March  9,  1898,  some  14  days  after  she  had 
procured  the  lease,  Mrs.  Cort,  with  the  con- 
sent of  the  lessors,  sold  and  assigned  all  of 
her  right,  title,  and  Interest  In  the  leasehold 
estate  to  that  company.  From  that  time  on, 
Mrs.  Cort  neither  had,  nor  claimed  to  have, 
any  Interest  In  the  leased  premises.  The 
American  Amusement  Company  entered  into 
possession  of  the  property  immediately  after 
purchasing  Mrs.  Cort's  interests,  and  con- 
tinued in  such  possession  until  August  29. 
1898,  at  which  time  it  was  placed  in  the 
bands  of  a  receiver  at  the  suit  of  one  of  its 
creditors.  The  receiver,  by  order  of  the  court 
In  which  the  receivership  suit  was  pending, 
subsequently  sold  the  leasehold  Interest  to 
one  E.  P.  Edsen,  who  In  turn  entered  into 
possession  of  the  property.  In  the  meantime 
none  of  the  rents  reserved  for  the  lease  of 
the  property  had  ever  been  paid,  save  the 
sum  of  $600  paid  on  the  execution  of  the 
lease.  The  lessors,  after  the  property  had 
been  assigned  to  Edsen,  served  the  statutory 
notice  on  him,  and  also  upon  Ida  M.  Cort  and 
the  American  Amusement  Company;  requir- 
ing them  to  pay  the  accrued  rents  within  10 
days,  or  surrender  the  premises.  This  notice 
was  not  compiled  with,  whereupon  the  les- 
sors Instituted  an  action  against  them  to  re- 
cover such  i>ossessIon  and  forfeit  and  set 
aside  the  lease.  This  action  was  prosecuted 
to  judgment  in  January,  1900;  the  court  ad- 
Judging  the  lease  forfeited,  and  the  lessors 
entitled  to  possession.  The  lessors  immedi- 
ately re-entered,  and  on  the  1st  of  February, 
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1900,  leased  the  property  to  the  Pacific 
Amusement  Company  for  a  term  of  eight 
years  from  and  after  that  date.  This  last- 
named  company  entered  at  once  Into  posses- 
sion of  the  property,  and  was  In  possession 
thereof  at  the  time  of  the  commencement  of 
the  present  action,  and  had  in  the  meantime 
«xpended  In  completing  the  structure  begun 
thereon  nearly  $70,000. 

The  appellant,  between  the  17th  day  of 
April,  1898,  and  the  17th  day  of  June,  1898, 
furnished  to  T.  W.  Jones,  the  contractor  of 
Ida  M.  Cort,  above  named,  materials  to  be 
used  In  the  construction  of  a  building  on  the 
leased  premises  of  the  value  of  $1,185.12,  and 
on  the  18th  of  August,  189S,  filed  a  lien  on 
the  lands  and  building  for  the  amount  of  the 
purchase  price  of  the  materials  so  furnished 
by  it.  This  lien  it  afterwards  sought  to  fore- 
close; making  parties  defendant  in  its  action 
the  lessors  of  the  premises,  together  with  Ida 
M.  Cort,  J.  B.  Parsons,  and  certain  persons 
■who  had  filed  Hens  on  the  premises.  Other 
parties,  including  the  receiver  of  American 
Amusement  Company,  aftem-ards  intervened. 
The  lessors  appeared  and  successfully  resist- 
ed the  foreclosure  as  against  the  fee  of  the 
lands;  recovering  their  costs  against  the  ap- 
pellants and  the  other  lienholders,  who  sought 
to  make  their  liens  a  charge  against  the  fee. 
The  court,  however.  In  that  action,  adjudged 
that  the  lien  claimants  were  entitled  to  Hens 
on  the  leasehold  Interest  of  Ida  M.  Cort,  and 
«ntered  a  decree  of  foreclosure  against  such 
leasehold  Interest;  determining  therein  the 
respective  amounts  due  the  several  claim- 
ants, and  directing  that  the  leasehold  Inter- 
ests be  sold  to  satisfy  the  same.  This  Judg- 
ment was  entered  on  June  7,  1899.  On  Janu- 
ary 26,  1901,  more  than  one  year  after  the 
lessors  had  entered  into  the  possession  of  the 
premises,  and  nearly  one  year  after  the  Pa- 
cific Amusement  Company  had  held  the  prop- 
erty, the  appellant  issued  an  execution  on  Its 
judgment  of  foreclosure,  and  caused  the  In- 
terest of  Ida  M.  Cort  therein  to  be  sold,  which 
was  bid  in  by  the  appellant  for  the  sum  of 
$40.  This  sale  was  afterwards  confirmed, 
whereupon  the  officers  making  the  sale  exe- 
cuted a  deed  to  the  appellant,  conveying  to 
It  all  of  the  interests  of  Ida  M.  Cort  in  and 
to  the  premises,  and  the  building  erected 
thereon.  It  Is  on  the  title  acquired  by  this 
sale  that  the  appellant  bases  its  right  to  re- 
cover In  this  action. 

The  trial  court  held  on  the  facts  as  stated 
that  the  appellant  acquired  no  title  by  Its 
foreclosure  and  sale,  and  had  none  when  It 
commenced  this  action,  and  hence  had  no 
right  to  recover  either  the  possession  of  the 
leased  premises,  or  damages,  by  way  of  rent- 
als or  otherwise,  for  its  detention.  We  think 
the  Judgment  of  the  trial  court  Is  right  By 
a  foreclosure  and  sale,  the  appellant  could  ac- 
quire no  greater  rights  In  the  leasehold  estate 
than  the  persons  against  whom  the  fore- 
closure was  had  possessed  therein.  Shannon 
r.  Grindstafl:,   U   Wash.   530,   40  Pac.   123. 


And  all  such  rights  as  the  lessee  or  her  suc- 
cessors in  Interest  acquired  by  the  lease  had 
been  forfeited  and  terminated  long  before  the 
sale  under  the  Judgment  of  foreclosure  was 
made.  Conceding  that  the  appellant  was  not 
bound  by  the  Judgment  of  forfeiture  because 
not  a  party  thereto,  still  Its  right  to  sell 
was  barred  by  the  peaceable  re-entry  of  the 
lessors  for  a  breach  of  the  covenants  of  the 
lease.  Such  re-entry,  being  for  condition 
broken,  was  lawful  as  against  all  persons 
claiming  under  the  lease,  and  operated  as  a 
forfeiture  of  the  rights  of  all  such  persons. 
It  was  essential  to  the  rights  of  the  appellant 
that  the  leasehold  estate  be  preserved,  and. 
If  it  desired  to  prevent  a  forfelttu*  of  such 
estate,  and  the  consequent  forfeiture  of  its 
own  rights  as  a  lien  claimant  against  such 
iestate,  it  was  necessary  that  It  perform,  or 
tender  a  performance  of,  the  condition  of  the 
lease  before  the  lessors  re-entered  for  default 
of  such  performance.  As  It  did  not  perform 
or  tender  performance  before  that  time,  tt 
cannot  now  recover  damages,  by  way  of  rent- 
als or  otherwise,  merely  because  the  lessors 
refused  to  l^t  it  occupy  the  premises  for  the 
balance  of  the  leased  term. 
The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLET  and  DUN- 
BAR, JJ.,  concur. 


FURTH  T.  TOWN  OF  WEST  SEATTLE 

etal. 
(Supreme  Court  of  Washington.     March  8, 

1905.) 

MrXTClPAI,  CORPOBATIONS  —  FRASCTTISE9  — 
STREET  RAILROADS  —  DEPOSITS  —  CERTIFIED 
CHECKS  —  FOBPEITUBE  —  TBUSTS— TITLE— IK- 
JUNCTION— MONEY  BECBIVEO. 

1.  Where  plaintiff  deposited  a  certified  check 

with  a  toTcu  to  secure  performance  of  a  street 
railway  francliise  contract  within  a  year,  the 
town  did  not  hold  thp  cheelc  in  trust  for  plaintiff 
but  the  property  therein  remained  in  plaintiff 
until  the  year  had  expired,  when,  if  the  condi- 
tions of  the  contract  were  performed,  it  was  to 
be  returned  to  him,  otherwise  to  be  forfeited  to 
the  town,  in  which  event  the  title  passed  to  it. 
■  [Ed.  Note. — For  cases  In  point,  see  voL  40, 
Cent.  Dig.  Pledges,  S  ^5.] 

2.  Where  plaintiff  deposited  a  certified  check 
with  a  town  clerk  to  secure  performance  of  a 
street  railway  franchise  contract,  and  on 
breach  of  the  condition  the  town  collected  the 
checlt.  and  indiscriminately  mingled  the  pro- 
ceeds with  its  general  fund,  without  fraud,  plain- 
tiff was  not  entitled  to  an  injunction  to  re- 
strain the  town  from  paying  out  the  money  so 
received,  his  remedy,  if  any,  being  an  action  for 
money  had  and  received. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Suit  by  Jacob  Furth  against  the  town  of 
West  Seattle  and  others.  From  a  decree  In 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Herbert  N.  De  Wolfe  and  Boyle  &  Ricli- 
ardsou.  for  appellants.  Piles,  Donworth  & 
Howe,  for  respondent. 
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PER  CURIAM.  On  tlie  3d  of  March,  1903, 
the  town  council  of  the  town  of  West  Seat- 
tle, a  municipal  conwratlon  of  the  fourth 
class,  passed  an  ordinance  granting  to  Jacob 
Furth,  his  successors  and  assigns,  a  franchise 
to  construct  and  maintain  street  railways  In 
the  town  of  West  Seattle,  which  ordinance 
was  approved  by  the  council,  and  published 
as  required  by  law.  By  section  8  of  this  or- 
dinance the  grantee  was  required  to  con- 
struct and  begin  to  operate,  within  one  year, 
at  least  one  single-track  railway  on  wtmt  is 
designated  as  "Route  No.  1"  and  certain 
parts  of  other  routes.  The  ordinance  re- 
quired the  grantee  to  file  his  written  accept- 
ance of  the  rights,  privileges,  and  franchises 
thereby  granted  within  30  days  thereafter; 
and  further  provided  as  follows:  "At  the 
time  of  filing  the  written  acceptance  above 
provided  for,  said  grantee,  his  successors  or 
assigns,  shall  also  file  in  the  office  of  the 
town  clerk  a'  certified  check,  payable  to  the 
town  of  West  Seattle,  for  the  sum  of  ?2,000, 
as  security,  which  check  shall  be  forfeited 
to  said  town  if  said  grantee,  his  successors 
or  assigns,  shall  fail  to  comply  with  those 
provisions  of  section  8  hereof  requiring  the 
construction  and  beginning  of  operation  of 
certain  track  within  one  year,  unless  said 
grantee,  his  successors  or  assigns,  shall  be 
entitled  to  further  time  as  provided  in  sec- 
tion 12  hereof;  and  In  case  said  grantee,  bis 
successors  or  assigns,  shall  comply  with  so 
much  of  said  section  8  as  requires  the  con- 
struction and  beginning  of  operation  of  said 
track  within  one  year,  either  within  said  one 
year,  or  witJiln  such  further  time  as  said 
grantee,  his  successors  or  assigns,  shall  be 
entitled  to  as  provided  In  section  12  hereof, 
then  said  certified  check  shall  be  returned  to 
said  grantee,  his  successors  or  assigns."  The 
following  is  the  provision  of  section  12:  "In 
case  said  grantee,  bis  successors  or  assigns, 
shall  be  prevented  from  doing  any  act  or 
thing  in  this  ordinance  required  to  be  done, 
by  any  suit  or  action  in  court,  by  any  acci- 
dent, act  of  God,  inability  to  obtain  material, 
act  of  town  or  of  the  public  enemy,  or  by 
any  strike  or  strikes,  or  by  any  mob  violence, 
then  the  time  within  which  such  act  or  thing 
is  herein  required  to  be  done  shall  thereby 
be  extended  by  a  length  of  time  equal  to  the 
period  during  which  any  such  interfering 
cause  or  causes  shall  hinder,  or  delay  said 
grantee,  his  successors  or  assigns."  The  re- 
spondent filed  his  written  acceptance  of  the 
friinchlse  and  rights  granted  by  thla  ordi- 
nance on  the  2d  day  of  April,  1003.  and  de- 
livered to  the  town  clerk  a  certified  check 
for  $2,000,  payable  to  the  town  of  West 
Seattle.  The  railway  was  not  constructed 
according  to  the  provisions  of  the  ordinance 
within  12  months  from  the  grant  of  such 
franchise,  nor  was  such  construction  com- 
menced. On  February  2d  the  grantee  applied 
to  the  town  council  for  an  extension  of  the 
time  within  which  to  construct  such  line,  but 
such  extension  was  not  granted.    On  the  5th 


day  of  March  the  council  of  the  town  of 
West  Seattle  passed  an  ordinance  reciting,  in 
effect,  that  the  grantee,  Jacob  Furth,  had 
^yholly  failed,  refused,  and  neglected  to  com- 
ply with  the  terms  of  the  ordinance,  and  It 
was  resolved  that  the  town  clerk  be  directed 
to  deposit  the  $2,000  certified  check  with  the 
town  treasurer  on  the  6th  day  of  March, 
1901,  and  that  the  town  treasurer  be  directed 
to  deposit  said  certified  check  to  the  credit 
of  the  general  fund  of  the  town  of  West 
Seattle.  In  accordance  with  such  ordinance 
and  resolution  the  clerk  turned  over  the  check 
to  the  town  treasurer  on  March  6,  1904,  the 
treasurer  collected  the  check,  and  the  pro- 
ceeds were  commingled  with  the  general 
funds  in  the  hands  of  the  town.  At  the  time 
of  this  collection  the  treasurer  had  a  general 
balance  of  $741.35  on  hand.  Other  moneys 
cume  into  the  same  fund,  and  warrants  were 
paid  out  of  the  fund,  but  it  is  conceded  that 
at  the  time  of  the  commencement  of  this  ac- 
tion the  general  bahince  exceeded  $2,000.  It 
does  not  appear  that  prior  to  the  appropria- 
tion of  the  money  by  the  city  the  plaintiff 
had  ever  sought  to  withdraw  the  check,  or 
had  intimated  a  purpose  to  dispute  the  valid- 
ity of  the  ordinance,  or  the  right  of  the  town 
to  collect  the  check  and  use  its  proceeds.  But 
after  it  had  been  so  appropriated  notice  was 
given  to  the  city  by  respondent  protesting 
against  covering  the  money  into  the  town 
treasury,  and  notifying  the  city  that,  in  case 
such  action  was  persisted  in,  suit  would 
be  brought  to  protect  his  i-Ights.  On  April 
18,  1004.  the  council  repealed  the  ordinance 
of  March  3,  10O4,  granting  said  franchise. 
On  May  17th  of  the  same  year  this  action 
was  commenced  to  recover  $2,000  from  the 
town,  and  the  town  officials  were  joined  as 
defendants.  On  June  2d,  on  application  of 
the  plalntifC,  an  order  was  made  enjoining; 
and  restraining  the  defendants,  until  the  fur- 
ther order  of  the  court,  from  paying  out  or 
otlierwise  disposing  of  the  sum  of  $2,000,  be- 
ing the  proceeds  of  the  check  aforesaid,  and 
from  paying  out  for  any  purpose  any  money 
that  would  reduce  the  amount  of  money  in 
the  treasury  of  said  town  available  for  the 
return  to  plaintiff  of  the  $2,000,  the  proceeds 
of  said  check.  From  this  injunction  this 
appeal  is  taken. 

The  substantial  allegation  of  the  complaint 
upon  which  the  injunction  was  granted  was 
that  a  certain  connecting  line  was  required, 
which,  if  constructed,  would  cross  certain 
waterways,  the  same  being  public  navigable 
tide  waters  controlled  by  the  government  of 
the  United  States,  known  as  the  "East  Wa- 
terway" and  the  "West  Waterway";  that  at 
the  time  of  the  passage  of  said  ordinance 
and  the  ffiing  of  said  check  it  was  contem- 
plated that  the  United  States  authorities 
would  permit  tlie  construction  or  use  of  a 
trestle  with  drawbridges  of  light  eonstruc- 
tion  and  low  cost  across  said  waterways,  and 
such  was  the  contemplation  of  both  parties, 
but  after  the  passage  of  said  ordinance  It 
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was  determined  and  made  known  by  tb« 
United  States  authorities  tbat  they  required 
the  construction  of  two  very  large  and  ex- 
tremely costly  drawbridges,  namely,  one  over 
each  of  said  waterways,  costing  enormous 
sums,  to  wit,  1175,000  each,  and  the  cost  of 
said  drawbridges.  If  undertaken,  together 
■with  other  expenditures  which  would  be  re- 
quired for  the  carrying  out  of  said  enterprise, 
Including  the  construction  of  the  line  over  the 
routes  named  in  said  ordinance,  was  in  fact 
prohibitory;  and  It  was  asserted  In  the  com- 
plaint that  by  reason  of  these  facts  the  fail- 
ure of  the  plaintiff  to  construct  and  put  Into 
operation  the  line  of  railway  within  said  one 
year  was  caused  by  accident  and  inability 
to  obtain  material  within  the  meaning  of 
section  12  of  said  ordinance. 

It  is  the  contention  of  the  appellants  that 
the  claim  sued  on  was  a  claim  such  as 
should  have  been  presented  to  the  council 
for  consideration,  allowance,  and  audit,  and 
that  no  presentation  was  alleged,  and  this  is 
admitted  by  the  respondent.  It  is  also  con- 
tended that,  If  respondent  has  any  remedy 
against  the  city.  It  should  be  obtained 
through  the  medium  of  a  straight  action  at 
law.  It  would  seem  to  us  that  the  averments 
of  the  complaint  did  not  relieve  the  respond- 
ent from  performing  his  contract  under  the 
express  provisions  of  Ordinance  No.  12.  It 
was  for  the  contractor  to  put  on  foot  in- 
quiries concerning  the  cost  of  the  construc- 
tion of  this  road  and  the  bridges  necessarily 
connected  with  it.  The  information  which  he 
now  complains  of,  with  reference  to  the  ac- 
tion of  the  government,  could  no  doubt  have 
been  obtained  before  as  well  as  after  the 
contract  had  been  entered  Into.  It  is  difficult 
to  discuss  the  error  alleged,  however,  with- 
out discussing  the  merits  of  the  cause,  as  a 
discussion  of  the  merits  is  Indulged  in  by 
both  appellants  and  respondent  in  their  re- 
spective briefs.  But  we  are  unable  to  dis- 
cover any  trust  character  in  the  check  which 
was  deposited  for  the  benefit  of  the  city,  or 
any  reason  alleged  in  the  complaint  for  the 
equitable  interference  of  the  court.  There 
must  be  some  force  given  to  the  provision 
In  relation  to  the  deposit  and  the  forfeiture 
of  the  check.  It  was  a  provision  for  the  pro- 
tection of  the  city,  agreed  to  by  the  respond- 
ent The  property  in  the  check  remained  in 
the  respondent  until  the  year  had  expired. 
Then,  If  the  conditions  of  the  contract  had 
been  performed.  It  was  to  be  returned  to  the 
grantee.  If  not,  and  no  continuance  were 
granted.  It  was  to  be  forfeited  to  the  city, 
and.  If  so,  the  property  in  it  would  certainly 
belong  to  the  city.  It  seems  to  us  that  the 
contract  was  a  simple  one,  easily  understood 
and  easily  complied  with,  and  at  the  expira- 
tion of  the  year.  In  the  absence  of  the  con- 
tinuance, either  the  respondent  had  a  right 
to  a  return  of  the  check,  or  the  city  had  a 
right  to  appropriate  it;  otherwise  the  con- 
tract in  relation  to  the  check  amounted  to 
nothing. 


It  Is  insisted  by  the  respondent  that,  while 
It  is  doubtless  true  that  the  depositing  of 
the  check  under  the  provisions  of  the  ordi- 
nance was  entirely  voluntary,  it  was.  how- 
ever, no  more  a  payment  to  the  city  than  the 
deposit  of  collateral  with  a  bank  is  a  dona- 
tion of  the  collateral  to  the  bank,  and  a 
waiver  of  all  right  to  bold  the  bank  as  trus- 
tee In  case  It  attempts  to  misappropriate  the 
collateral.  But  the  parallel  would  be  logi- 
cally maintained  only  where  the  collaterals 
were  deposited  with  an  express  contract  that 
they  should  be  forfeited  to  the  use  of  the 
bank  In  case  the  original  debt  were  not  paid 
at  its  maturity.  The  check,  under  the  terms 
of  the  contract,  had  been  cashed,  and  the 
money  had  already  been  appropriated  by  the 
city,  and  had  become  indiscriminately  com- 
mingled with  other  money  belonging  to  the 
city,  so  that  the  particular  mc«iey  itself  could 
not.  In  any  event,  be  traced  or  followed,  and 
therefore  there  was  nothing  for  an  injunc- 
tion to  rightfully  operate  upon;  and.  If  the 
city  had  wrongfully  approiiriated  the  money 
of  the  respondent,  it  was  available  to  him  to 
sue  the  city  for  moneys  had  and  received. 
There  is  no  fraud  on  the  part  of  tbe  city 
alleged.  It  was  acting  on  what  it  deemed 
were  its  rights  under  the  contract,  and  if  it 
misinterpreted  that  contract  and  misconceiv- 
ed Its  rights  It  is  responsible  to  the  respond- 
ent in  an  action  at  law. 

The  judgment  is  reversed,  with  instruc- 
tions to  deny  the  injunction  asked  for. 


HENNE  V.  J.  T.  STEEB  SHIPPING  CO. 

(Supreme  Court  of  Washington.      March  4. 

1905.) 

SHIPPING— INJUBIE8     TO     8TEVEDOBE— CABOO— 
LOAniKO— BOPE      SLINGS— COMPLAINT — EVI- 
DENCE—INSTBUCTIONB. 

1.  The  fact  that  a  complaint  in  an  action 
for  injuries  to  a  servant  erroneously  alleged 
that  it  was  defendant's  duty  to  use  the  best, 
safest,  and  strongest  slings  available  or  that 
could  be  procured  for  the  purpose  of  loading 
lumber  into  the  steamship  in  which  plaintiff 
was  injured,  instead  of  to  use  reasonable  care 
in  that  regard,  did  not  vitiate  the  pleading, 
which  was  otherwise  sufficient. 

2.  A  complaint  in  an  action  by  a  servant  in- 
jured by  tlie  breaking  of  a  rope  sling  used  in 
lowering  lumber  into  the  hold  of  a  vessel,  al- 
leging that  defendant,  through  the  negligence  of 
its  servants,  used  a  rope  sling  which  had  been 
lying  in  a  locker  of  the  steamer  for  a  long 
while,  and  had  become  rotten  and  unsafe,  for 
the  purpose  of  raising  and  lowering  heavy  par- 
cels of  lumber ;  that  on  account  of  and  through 
such  uegligeuce  the  sling  broke,  etc. ;  and  that 
defendant's  officers,  foreman,  and  servants  knew 
that  the  sling  was  unsafe — alleged  a  breach  of 
defendant's  duty  to  plaintiff,  and  was  sufficient. 
es])ecially   after  verdict. 

3.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  breaking  of  a  rope  sling  used  in  low- 
ering lumber  into  the  hold  of  a  vessel,  the  only 
negligence  charged  was  the  use  "of  a  defective 
or  rotten  rope,'^  and  it  appeared  that  plaintiff 
was  a  stevedore  of  long  experience ;  that  he 
knew  of  the  rope  sling,  and  of  the  dangers  in- 
cident thereto,  and  made  no  objections  to  such 
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use— evidence  that  a  rope  sling  was  not  a  safe 
appliauce  to  be  u<<p<l  in  loadiui;  lumber  into  a 
vessel,  that  rope  slings  were  not  in  general  use 
for  that  purpose,  and  that  a  chain  or  wire  sling 
was  safer,   was  inadmissible. 

4.  The  error  in  admitting  such  testimony  was 
not  cured  by  an  instruction  that  it  was  the 
duty  of  defendant  to  exercise  reasonable  care  in 
the  selection  and  use  of  "the  sling  in  question." 

5.  Where  a  servant  alleged  injuries  by  the 
breaking  of  a  rope  sling  used  in  lowering  lum- 
ber into  the  hold  of  a  vessel,  and  it  was  char- 
ged that  the  rope  was  defective  and  rotten,  evi- 
dence showing  that  the  sling  was  overloaded  was 
competent  as  bearing  on  the  issue  of  the  de- 
fectiveness of  the  rope. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Huston,  Judge. 

Action  by  Sam  Uenne  aRainst  the  J.  T. 
Steeb  Shipping  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

James  M.  Ashton  and  W.  H.  Ha.vden,  for 
appellant.    W.  H.  Harris,  for  respondent. 

RUDKIN,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries.  On  the  2d 
day  of  October,  1903,  the  defendant  corpora- 
tion was  engaged  in  loading  a  cargo  of  lum- 
ber in  the  hold  of  the  United  States  steam- 
ship Dix,  at  the  wharves  in  the  city  of  Ta- 
coma.  The  plaintiff  was  in  the  employ  of 
the  defendant  corporation,  and  was  engaged 
in  stowing  the  lumber  in  the  hold  of  the  ves- 
sel. The  lumber  wns  transferred  from  scows 
to  the  steamship  in  a  rope  sling,  by  means  of 
steam  winches  on  the  steamship,  and  thence 
lowered  through  the  hatchway  into  the  hold. 
On  the  date  above  mentioned  this  rope  sling 
broke,  and  the  lumber  contained  in  the 
sling  fell  through  the  hatchway,  and  struck 
the  plaintiff,  thereby  causing  the  injury  com- 
plained of.  The  complaint  alleged  that  it 
was  the  duty  of  the  defendant  corporation  to 
use  the  best,  safest,  and  strongest  slings 
available,  or  that  could  be  procured,  for  the 
purpose  of  loading  the  lumber  into  the  steam- 
ship, and  alleged  negligence  in  the  fulfill- 
ment of  that  duty  as  follows:  "The  defend- 
ant, through  the  carelessness  and  gross  neg- 
ligent acts  of  its  said  servants  and  employes 
on  the  main  deck  of  said  vessel,  who  were 
working  under  the  direction  of  its  duly  Au- 
thorized foreman,  used  a  rope  sling  which 
had  been  lying  in  a  locker  of  said  steamer 
for  a  long  while,  and  had  become  rotten  and 
unsafe  for  the  purpose  of  raising  and  lower- 
ing heavy  parcels  of  lumber  into  the  hold 
of  said  vessel;  that  on  account  of  and 
through  said  negligence  and  carelessness  of 
the  defendant's  said  servants,  employes,  and 
foreman  In  the  use  of  said  defective  sling, 
while  lowering  said  parcels  of  lumber 
through  the  hatch  of  said  vessel  said  sling 
broke  and  let  said  parcel  of  lumber  fall," 
etc.;  that  the  officers,  foreman,  and  serv- 
ants of  the  defendant  corporation  well  knew 
that  said  rope  sling  was  dangerous,  unsafe, 
and  not  sufficiently  strong  to  carry  a  large 
parcel  of  lumber  such  as  the  same  was  carry- 
ing at  the  time  of  the  accident    The  answer 


denied  the  material  allegations  of  the  com- 
plaint, and  alleged  affirmatively  assumption 
of  risk  and  contributory  negligence  on  the 
part  of  the  plaintiff.  A  verdict  was  return- 
ed for  the  plaintiff,  and  from  the  judgment 
entered  this  appeal  is  prosecuted. 

The  first  error  assigned  is  based  vpoa  the 
insufficiency  of  the  complaint.  As  already 
stated,  the  complaint  alleged  that  it  was  the 
duty  of  the  appellant  to  furnish  the  verj- 
best,  safest,  and  strongest  slings  available. 
This,  of  course.  Is  not  a  correct  statement  of 
the  legal  duty  imposed  upon  the  appellant; 
but  an  erroneous  statement  of  the  law  will 
not  vitiate  a  pleading  which  is  otherwise 
sufficient.  We  think  the  complaint  sufficient- 
ly alleges  a  breach  of  the  legal  duty  which 
the  appellant  owed  to  the  respondent,  and 
the  complaint  is  therefore  sufficient,  espe- 
cially after  verdict. 

The  second,  third,  fourth,  fifth,  sixth,  and 
seventh  assignments  are  based  upon  excep- 
tions to  testimony  offered  by  the  respondent 
and  received  over  the  objection  of  the  appel- 
lant By  this  testimony  the  respondent  was 
permitted  to  prove  that  a  rope  sling  is  not  a 
safe  appliance  to  be  used  in  loading  lumber 
into  a  vessel,  that  rope  slings  are  not  In  gen- 
eral use  for  that  purpose,  and  that  chain  or 
wire  slings  are  safer  than  rope  slings.  The 
court  committed  error  in  this  regard,  for  two 
reasons:  First,  because  under  a  proper  con- 
struction of  the  complaint  we  think  that  the 
use  of  a  defective  or  rotten  rope  is  the  only 
negligence  charged;  and,  second,  because 
the  respondent  was  a  stevedore  of  long  ex- 
perience, knew  of  the  use  of  the  rope  sling. 
and  of  the  dangers  incident  thereto,  made  no 
objections  to  such  use,  and  therefore  assum- 
ed all  risk  incident  to  the  use  of  a  proper 
and  sufficient  rope  sling.  This  testimony  was 
prejudicial  to  the  appellant  for  the  reason 
that  its  tendency  was  to  impose  upon  it  a 
much  higher  degree  of  care  than  that  im- 
posed by  law.  This  error  was  not  cured  by 
the  Instructions.  While  the  court  Instructed 
the  jury  that  It  was  the  duty  of  the  appellant 
to  exercise  reasonable  care  In  the  selection 
and  use  of  the  sling  In  question,  the  jury  had 
a  right  to  assume  from  the  testimony  and 
the  charge  of  the  court  that  a  rope  sling  was 
under  no  circumstances  a  safe  or  proper  ap- 
pliance. In  other  words,  the  jury  were  not 
confined  to  the  specific  act  of  negligence 
charged  In  the  complaint  by  either  the  tes- 
timony or  the  Instructions. 

The  eighth  assignment  relates  to  the  ad- 
mission of  testimony  tending  to  show  that 
the  sling  was  overloaded.  While  overload- 
ing the  sling  could  not  be  proved  as  a  dis- 
tinct groimd  of  negligence,  as  it  was  not  al- 
leged in  the  complaint,  we  think  it  was  com- 
petent to  show  the  kind  of  loads  carried  in 
the  sling  for  the  purpose  of  showing  negli- 
gence in  the  use  of  the  defective  or  rotten 
rope  complained  of. 

The  ninth  assignment  is  based  upon  the 
refusal  of  the  court  to  direct  a  verdict  for 
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the  appellant.  Inasmuch  as  the  case  must 
go  back  for  a  new  trial,  we  do  not  deem  it 
proper  to  discuss  the  testimony  on  this  ap- 
peal further  than  to  say  that  we  think  there 
was  evidence  before  the  Jury  tending  to 
show  that  the  rope  used  was  defective  and 
rotten,  and  that  the  appellant  had  notice  of 
such  defect,  and  the  weight  to  be  given  such 
testimony  was  a  question  for  the  Jury.  As- 
suming that  the  appellant  was  negligent  In 
the  manner  complained  of,  we  cannot  say 
as  a  matter  of  law  that  the  respondent  as- 
sumed the  extra  hazard  resulting  from  such 
negligence,  or  that  he  was  guilty  of  contrlt)- 
utory  negligence  under  the  circumstances 
disclosed  by  the  record. 

For  the  error  committed  in  receiving  testi- 
mony over  objection,  the  Judgment  is  revers- 
ed, and  a  new  trial  ordered. 

MOUNT,  C.  J.,  and  FIXI^RTOX,  H AD- 
LEY,  and  DUXBAK,  JJ.,  concur. 


"POTVIN  r.  DENNY  HOTEL  CO.  OF  SEAT- 
TLE et  al. 

(Supreme  Court  of  Washington.      March  4, 
1903.) 

mechanics'    LIENS   —   JUDGMENTS— EXECUTION 

SALE— FINISUINQ  MATERIAL— BEALTY 

-BURDEN  OF  PROOF. 

1.  Plaintiff,  a  contractor  for  the  erection  of  a 
hotel,  completed  a  portion  of  the  work  and  fur- 
nished a  large  amount  of  finishing  material 
which  had  not  been  set  up  at  tiie  time  of  the 
failure  of  the  hotel  company,  when  plaintiff 
sued  W.,  a  judgment  creditor  of  the  hotel  com- 
pany, alleging  that  he  (plaintiff)  had  purchased 
the  lumber  to  be  used  in  the  building,  and  was 
at  that  time  prosecuting  an  action  to  enforce  a 
lien  on  the  building  and  on  the  lumber.  In  the 
action  to  enforce  the  lien,  plaintiff  recovered  a 
judgment,  which  was  decreed  a  lien  against  the 
real  estate,  and  in  the  action  against  VV.  the 
latter  was  enjoined  from  levying  on  the  mate- 
rial, on  a  finding  that  the  same  was  intended  to 
be  applied  to  the  completion  of  the  building, 
which  was  afterwards  done.  In  certain  other 
cases,  also,  to  which  plaintiff  was  a  party,  it 
was  held  that  the  lien  of  the  manufacturer  who 
furnished  such  finishing  material  was  subordi- 
nate to  the  lien  of  a  mortgage  on  tlie  lands  on 
which  the  hotel  was  erected.  Held,  that  plain- 
tiff was  estopped  by  such  proceedings  to  there- 
after claim  that  the  material  was  personal  prop- 
erty, and  therefore  did  not  pass  by  a  sale  of 
the  land  on  execution  under  his  judgment. 

2.  Where  defendants  claimed  title  to  certain 
finishing  material  provided  for  construction  of 
a  hotel,  first,  under  an  execution  sale  of  the 
land  on  which  the  hotel  was  located,  second, 
under  a  bill  of  sale  from  the  hotel  company, 
and,  third,  under  an  execution  sale  of  the  mate- 
rial, on  a  judgment  against  plaintiff,  the  bur- 
den was  on  plaintiff  to  show  the  invalidity  of 
each  of  such  transactions  in  order  to  sustain  his 
right  to  sell  the  same  for  the  payment  of  a  de- 
ficiency judgment  against  the  hotel  company. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Fabian  S.  Potvln  against  the 
Denny  Hotel  Company  of  Seattle  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plalntifF  appeals.    Affirmed. 


Charles  E.  Patterson  and  James  J.  Easly, 
for  appellant  E.  F.  Blalue  aiid  Lee  De  Vries, 
for  respondents. 

ROOT,  J.  This  case  was  once  before  ap- 
pealed to  this  coiurt,  and  the  opinion  handed 
down  therein  may  be  found  in  26  Wash.  309, 
6C  Pac.  376.  Reference  is  now  made  to  that 
opinion  for  a  more  complete  statement  of  the 
facts  involved.  At  that  time,  the  trial  court 
having  sustained  a  demurrer  to  appellant's 
complaint,  and  he  having  elected  not  to 
amend,  and  a  judgment  of  dismissal  having 
been  rendered,  an  appeal  was  taken  from 
said  Judgment  Appellant's  action  is  Ijasel 
upon  a  partially  unsatisfied  Judgment  ob- 
tained In  foreclosing  a  contractor's  lieu 
against  the  Denny  Hotel  Company  and  its 
former  property,  the  Denny  Hotel. 

In  his  complaint  appellant  prayed  that  the 
conveyance  of  certain  real  and  personal  prop- 
I  erty  itiulshing  material)  from  the  Denny  Ho- 
tel Company  to  A.  A.  Denny  be  adjudged 
fraudulent,  as  having  been  made  for  the  pur- 
pose of  hindering,  delaying,  and  preventing 
the  collection  of  claims  due  appellant  and 
other  creditors,  from  the  hotel  company;  and 
tliat  said  A.  A.  Denny  be  required  to  pay  into 
court,  for  the  use  and  benefit  of  plaintiff  and 
other  creditors,  the  difference  ttetween  the 
value  of  said  real  estate  and  the  amount  hid 
therefor,  to  wit,  $82,670;  and  that  he  also  be 
required  to  pay  into  court,  for  the  use  of 
plaintiff,  the  value  of  said  personal  property, 
to  wit  $2o.UU0.  In  the  decision  of  this  conn, 
when  the  case  was  here  before  (26  Wash.,  66 
Pac),  the  appellant  was  held  not  entitled  to 
have  the  conveyance  of  the  real  estate  de- 
creed fraudulent  or  to  recover  anything  on 
account  thereof;  but  it  was  held  that  In  so 
far  as  the  personal  property  was  concerned, 
the  complaint  stated  a  cause  of  action. 
Among  other  things,  the  court  said:  "If,  as 
alleged,  appellant  has  a  lien  upon  it  prior  in 
time  to  the  transfer,  he  has  a  right  to  have 
the  Hen  foreclosed,  and  the  property  sold  in 
satisfaction  thereof.  •  •  *  If  the  trans- 
fer was  made,  as  averred  in  the  complaint 
without  consideration,  It  Is  voidable  at  the 
suit  of  a  creditor,  for  an  insolvent  corpora- 
tion has  no  right  to  give  away  Its  property 
to  the  prejudice  of  its  creditors." 

The  case  being  remanded  to  the  superior 
court,  an  answer  was  interposed  by  respond- 
ents wherein  they  denied  appellant's  posses- 
sion and  right  of  lien  and  all  the  allegations 
of  fraud,  and  set  up  that,  in  another  proceed- 
ing wherein  appellant  was  one  of  the  plain- 
tiffs, certain  other  creditors  of  the  Denny 
Hotel  Company  had  been  restrained  from 
selling  said  flnishlng  material  by  execution 
on  Judgments  against  said  hotel  company, 
upon  the  ground  that  the  said  material  was 
to  be  used  In  good  faith  for  the  completion 
of  said  building,  and  was  subject  to  the  lien 
of  said  appellant.  It  was  alleged  that  appel- 
lant had  sought  the  confirmation  of  the  sale 
of  the  real  estate  when  purchased  as  afore- 
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said  by  A.  A.  Denny,  and  had  received  a  por- 
tion of  the  proceeds;  and  It  was  alleged  that 
said  appellant  waa  estopped  from  maintain- 
ing that  said  material  was  not  subject  to  the 
lien  which  he  established  against  the  prop- 
erty, and  from  asserting  that  the  execution 
sale  did  not  convey  both  real  estate  and 
bnlldlng  material.  At  the  conclusion  of  the 
trial,  the  court  decided  in  favor  of  respond- 
ents, finding  that  the  building  of  the  hotel 
was  abandoned  on  account  of  financial  em- 
barrassment; that  the  hotel  corporation  had 
quit  and  abandoned  the  business  for  which 
it  was  Incorporated;  that  the  real  estate.  In- 
cluding said  hotel  building,  at  the  time  of  the 
sherifTs  sale  was  worth  $100,000;  that  A.  A. 
Denny  was  president  of,  and  a  stockholder 
in,  said  hotel  company;  that  appellant,  as 
contractor,  had  obtained  a  Judgment  of  ?186,- 
386.78,  with  interest  from  the  6th  of  March, 
1896,  and  that  the  amount  so  found  due  was 
declared  a  valid  lien  upon  the  real  estate; 
that  when  the  construction  work  ceased  there 
was  in  the  bnlldlng  a  large  amount  of  lum- 
ber, mlUwork,  etc.,  which  had  been  princi- 
pally furnished  by  Huttlg  Bros.  Manufac- 
turing Company;  that  the  hotel  company 
was  indebted  in  an  amount  exceeding  $400,- 
000.  and  was  hopelessly  Insolvent;  that  prior 
to  the  commencement  of  the  action  an  alias 
execution  on  appellant's  Judgment  was  Issued 
and  returned  wholly  unsatisfied  and  nulla 
bona;  that  appellant  had  caused  the  hotel 
company's  real  estate  to  be  sold  on  special 
execution,  A.  A.  Denny  being  the  purchaser 
for  the  benefit  of  himself  and  two  other  cred- 
itors of  the  hotel  company;  that  A.  A.  Den- 
ny was  a  creditor  of  the  hotel  company  in  a 
sum  exceeding  $20,000;  that  said  Denny  and 
Dexter  Horton  &  Co.  had  for  value  become 
the  owners  of  the  Judgment  of  one  Wicker- 
Bham  theretofore  obtained  against  said  hotel 
company;  that  said  hotel  company  had  deed- 
ed its  property  to  A.  A.  Denny  to  satisfy  hia 
claims  against  it;  that  appellant  received  $1,- 
000  from  the  proceeds  of  the  sale  of  the  real 
estate,  and  never  objected  to  the  confirma- 
tion of  the  sale  of  said  property;  that  after 
the  execution  sale  of  said  hotel  real  estate, 
Huttlg  Bros.  Manufacturing  Company,  upon 
execution  on  the  Judgment  held  against  ap- 
pellant for  the  purchase  price  of  the  lumber, 
furnishings,  etc.,  hereinbefore  mentioned, 
sold  the  same,  bidding  It  in,  and  with  Denny 
and  Dexter  Horton  &  Co.  using  it  In  the  com- 
pletion of  the  hotel  building.  The  court  made 
conclusions  substantially  as  follows:  That 
the  execution  sale  of  the  real  estate  was 
valid  and  binding  upon  the  appellant,  and 
that  no  redemption  had  ever  been  made;  that 
the  execution  sale  upon  the  Judgment  of  Hut- 
tig  Bros.  Manufacturing  Company  of  the 
lumber  and  loose  material  about  the  building 
was  valid,  and  transferred  the  property 
therein  to  said  company;  that  the  plalntiCC 
waa  not  entitled  to  recover  against  the  re- 
spondents, or  any  of  them.  Judgment  and 
decree  of  dismissal  was  made  and  entered 


upon  aald  findings  and  conclusions.  From 
said  Judgment  and  decree  this  appeal  is  tak- 
en. 

Bxceptions  were  taken  to  part  of  the  find- 
ings and  to  all  of  the  conclusions.  There  is 
but  little  controversy  over  the  facts.  The 
findings  of  the  trial  court,  we  think,  are  fair- 
ly sustained.  Appellant  contends  that  the 
sale  of  the  real  estate  did  not  transfer  or  af- 
fect the  lumber,  mlllwork,  and  furnishings 
unused  In  and  about  the  hotel  building ;  that 
he  at  said  time  had  possession  of  said  ma- 
terial, and  that  it  was  personal  property ; 
that  said  material  was  subsequently  taken 
wrongfully  by  said  A.  A.  Denny,  and  by  him 
and  associates  used  In  the  completion  of  said 
hotel  building.  He  claims  that  the  sale  of 
the  lumber,  mlllwork,  etc.,  by  Huttlg  Bros. 
Manufacturing  Company  was  not  pleaded  so 
as  to  be  available  as  a  defense.  He  also  con- 
tends that.  If  said  defense  were  Justifiable 
under  the  answers.  It  is  nevertheless  insuffi- 
cient for  the  reason  that  the  Judgment  was 
obtained  April  11,  1S92,  and  the  sale  did  not 
occur  until  April  9,  1898,  or  more  than  five 
years  after  its  rendition,  and  at  a  time  when 
it  was  dormant  and  incapable  of  supporting 
an  execution.  He  also  claims  that  at  the 
time  of  this  sale  the  title  to  this  said  lumber, 
mlllwork,  etc.,  was  not  in  him,  but  that  it 
was  in  the  Denny  Hotel  Company ;  and  that 
consequently  no  title  passed  to  Huttlg  Bros. 
Manufacturing  Company  by  reason  of  said 
sale.  At  said  sale  the  material  brought  only 
$1,699.25.  Appellant  claims  that  it  was 
worth  $25,000.  He  maintains  that  the  exe- 
cution sale  of  the  real  estate  upon  the  Judg- 
ment held  by  himself  against  the  Denny  Ho- 
tel Company  did  not  convey  the  lumber,  mill- 
work,  etc.,  for  the  reason  that  said  material 
was  not  a  part  of  the  building  at  that  time, 
and  did  not  constitute  a  portion  of  the  real 
estate.  It  appears  from  the  record  that,  in 
the  action  brought  by  appellant.  Dexter  Hor- 
ton &  Co.,  and  Huttlg  Bros,  against  Wicker- 
sham  et  al.,  appellant  alleged  in  his  com- 
plaint that  he  bad  purchased  said  lumber, 
etc.,  to  be  used  in  the  construction  of  said 
hotel  building,  and  was  at  that  time  prose- 
cuting an  action  to  enforce  a  lien  upon  said 
building  and  upon  said  lumber,  etc  The  ac- 
tion that  be  was  so  prosecuting  was  the  one 
wherein  he  subsequently  recovered  a  Judg- 
ment of  over  $186,000,  and  had  It  decreed  a 
Hen  against  the  real  estate.  It  would  thus 
appear  that  appellant  treated  this  lumber, 
etc.,  as  a  part  of  the  real  estate,  and  as  sub- 
ject to  the  lien  for  the  amount  due  him  as 
contractor  and  materialman.  It  appears 
that  the  said  material  was,  as  a  matter  of 
fact,  subsequently  used  In  the  construction 
of  the  building  as  originally  intended.  The 
case  of  appellant  et  al.  against  Wlckersham 
et  al.  came  to  this  court,  and  the  opinion  is 
found  in  15  Wash.  640,  47  Pac.  23.  This 
court  sustained  the  lower  court  in  enjoining 
Wickersham  et  ol.  from  levying  uixin  this 
material    by    virtue    of    a    Judgment    held 
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against  the  Denny  notel  Company,  and  held 
that  the  lower  court  waa  "warranted  in  find- 
ing that  the  materials  were  In  good  faith  in- 
tended to  be  applied  to  the  completion  of  the 
building."  In  the  same  case  the  conrt  said, 
"It  appears  that  the  materials  in  question 
had  been  gotten  out  especially  for  the  build- 
ing, and  were  of  little  value  except  for  the 
purposes  for  which  they  were  designed." 
This  is  clearly  apparent  now;  and  If  It  be 
conceded  that  said  material  cost  $25,000,  yet 
It  could  not  be  expected  that  it  would  bring 
more  than  a  small  fraction  of  its  cost  when 
subjected  to  forced  sale.  In  fact,  it  oould 
scarcely  be  expected  that  a  substantial  bid 
for  such  property  would  be  made  by  any  ons 
not  Interested  in  the  hotel  building. 

Twelve  years  ago  there  came  before  this 
court  several  cases  (consolidated)  wherein 
questions  of  priorities  of  liens  upon  this 
same  hotel  property  were  involved.  See 
Huttlg  Bros.  Mfg.  Co.  et  al.  t.  Denny  Hotel 
Co.  et  al.,  6  Wash.  122,  82  Pac.  1073.  At  that 
time.  In  the  case  of  HutUg  Bros.  Manufac- 
turing Company  against  this  appellant  and 
the  Denny  Hotel  Company,  it  was  held  that 
said  Huttlg  Broa.  Manufacturing  Company 
was  entitled  to  a  lien  upon  the  loose  finish- 
ing material  on  the  premises,  even  though  the 
same  had  not  been  built  into  the  building. 
In  the  same  opinion  it  was  held  that  this  lien 
was  subordinate,  however,  to  the  lien  of  a 
mortgage  held  by  the  Cornell  University  up- 
on the  lands  upon  which  said  hotel  was  erect- 
ed. This  would  seem  to  Indicate  that  the 
court  regarded  this  loose  finishing  material 
as  a  part  of  the  realty,  and  treated  it  as 
such  in  adjusting  the  rights  of  appellant  and 
others  concerned  In  this  hotel  property  mat- 
ter. Otherwise,  the  real  estate  mortgage  of 
the  university  could  not  have  been  a  prior 
lien,  or  a  Ii«i  at  all,  upon  this  materiaL 
From  the  proceedings  had  In  all  of  these 
cases,  and  In  the  light  of  the  admitted  facts. 
It  would  seem  that  appellant  treated  this 
lumber,  etc.,  as  a  portion  of  the  realty,  and 
as  impressed  with  the  lien  of  his  Judgment. 
To  allow  him  to  urge  that  this  material  was 
personal  property,  and  not  affected  by  the 
execution  made  upon  his  Judgment,  would, 
we  think,  be  to  permit  him  to  prevail  upon  a 
theory  inconsistent  with  that  which  he  acted 
upon  in  these  other  cases  and  in  the  transac- 
tions connected  therewith.  Moreover,  the 
sale  made  by  the  Denny  Hotel  Company  to 
A.  A.  Denny,  Dexter  Horton  &  Co.,  and  Hut- 
tlg Bros.  Manufacturing  Company  of  this 
lumber  was  not  shown  to  have  been  without 
consideration,  but  it  appears  that  these  per- 
sons were  creditors  of  said  Hotel  Co.  in 
large  amounts — A.  A.  Denny  alone  in  a  sum 
exceeding  $20,000. 

Respondents  claim  legal  titie  to  this  per- 
sonal property  by  reason  of  one  or  more  of 
the  following  named  transactions,  to  wit: 
First,  the  execution  sale  of  the  realty  upon 
appellant's  Judgment;  second,  the  bill  of 
■tl*  from  the  hotel  company;  third,  the  ex- 


ecution sale  of  flie  material  upon  tiie  Judy 
ment  of  Huttig  Bros.  Manufacturing  Com- 
pany against  appellant  To  defeat  their 
claims  it  la  incumbent  upon  appellant  to 
show  the  Invalidity  or  insuffldem^  of  eadi 
and  all  of  these  transactions  to  effect  a  legal 
and  rightful  transfer  of  the  tiUe  of  said 
property.  We  are  constrained  to  hold  that 
he  has  not  made  a  sufficient  showing  to  ac- 
complish this  result  Without  passing  upon 
the  sale  made  by  Huttlg  Bros.  Manufactur- 
ing Company,  we  think  that  the  execution 
■ale  of  the  realty  upon  appellant's  Judgment 
conveyed  this  finishing  material;  and,  even 
If  this  were  not  so,  we  are  unable  to  find  a 
substantial  basis  for  challenging  the  suffi- 
ciency and  legality  of  the  bill  of  sale  of  this 
material  by  the  hotel  company  to  A.  A.  Den- 
ny. 

The  Judgment  of  the  lower  court  la  affirm- 
ed. 

MOUNT,  a  J,  and  DUNBAR,  BADLET. 
FULLBRTOM.  and  RUDKIN,  JJ.,  concur. 


(ST  Wash.  SS4) 

8TATB  T.  PITTENGEB. 

(Supreme  Conrt  of  Washington.     Mardi  8^ 

1905.) 

IJIIIDI.OBD  AND  TKNART— P0B0IBI.E  XRTBT  AHO 
DETAIKXB  —  001fFI.AII(T  —  AIXBOATIOR  Or 
OWITEBSHIP  —  SUmOIENOT  —  RBCOVBBT  Or 
BENT  —  inSTAIXlIBIITS  HOT  DOE  AT  COK- 
MEROEMBMT  OT  ACTIOR. 

Lln  fordble  entry  and  detainw,  an  allega- 
tion that  after  the  premises  were  leased  to  de- 
fendant by  a  third  party,  they  were  decreed  to 
belong  to  plaintiff,  and  that  plaintiff  is  now  the 
owner  and  entitled  to  the  rent,  is,  as  against 
a  eeneral  demurrer,  a  sufficient  aillegation  of 
plaintiff's  ownership,  and  that  he  was  the  per- 
son entitled  to  the  rent  within  Pierce's  Code,  | 
1170,  snbd.  8  (Balliufer'B  Ann.  Codes  &  St  f 
5527,  subd.  8),  aotbonainc  an  action  of  forcible 
entry  and  detainer  by  the  person  entitied  to 
the  rent 

2.  In  forcible  entry  and  detainer  by  a  lee- 
sor  to  recover  the  leased  premises,  plaintiff  ean- 
not  have  jodgment  for  rent  doe  at  the  time  of 
the  trial,  but  not  due  when  the  complaint  was 
filed,  and  for  which  no  claim  was  made  hi  the 
complaint 

[Ed.  Note. — For  casea  in  point  see  voL  82, 
Cent.  Dig.  Landlord  and  Tenant  i  1251.] 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  the  state  of  Washington  against 
B.  Plttenger.  From  a  Judgment  for  plain- 
tiff, defendant  appeala.    Modified. 

Jas.  M.  E^ler,  for  appellant.  Byert  tt  By^ 
era,  for  the  State. 

HADLEY,  J.  This  ts  an  action  to  recover 
possession  of  real  estate,  brought  under  our 
forcible  entry  and  detainer  statute.  It  is  al- 
leged that  the  administrator  of  the  estate  of 
Nellie  Lawton  leased  the  premises  to  the  de- 
fendant for  an  indefinite  time  at  a  monthly 
rental  of  $25  per  month,  payable  on  the  Ist 
day  of  each  month,  and  that  the  defendant 
by  virtue  of  the  lease,  entered  into  the  ee- 
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cupancy  of  the  premises;  that,  after  the 
nmklug  of  the  lease,  a  decree  of  court  was 
made,  whereby  the  premises  were  decreed 
to  the  plaintiff;  and  that  plaintiff  Is  now 
the  owner  thereof,  and  entitled  to  the  rent. 
It  Is  fiu-ther  averred  that  the  rent  for  the 
months  of  March  and  April,  1904,  became  due 
nud  was  unpaid;  that  plaintiff  then  served 
written  notice  upon  defendant  to  pay  the 
rent  or  surrender  the  premises,  which  he  re- 
fused to  do  for  a  period  of  three  days  there- 
after, and  still  so  refuses.  Judgment  is  de- 
manded for  a  writ  of  restitution,  and  for  $50 
rent  and  i^lOO  damages;  the  rent  and  dam- 
ages to  be  doubled  as  provided  by  statute. 
The  defendant  demurred  to  the  complaint, 
and  the  demurrer  was  overruled.  He  then 
stood  upon  his  demurrer  and  refused  to 
plead  further,  whereupon  the  court  tried  the 
cause  without  a  jury,  and  rendered  Judgment 
for  restitution  of  the  premises  and  for  $150. 
The  defendant  has  appealed. 

Appellant's  first  contention  Is  that  the  de- 
murrer should  have  been  sustained.  It  will 
be  remembered  that  appellant  entered  upon 
the  premises  as  tenant  of  another  than  the 
respondent,  and  the  complaint  alleges  that 
after  that  time  the  premises  were  decreed 
to  the  respondent,  and  that  i-eapondent  is  now 
the  owner,  and  entitled  to  the  rent.  Re- 
spondent concedes  that  the  complaint  would 
have  been  subject  to  a  motion  to  require  a 
more  definite  statement  In  regard  to  the  court 
proceedings  leading  up  to  such  decree,  but 
urges  that  it  Is  sufficient  as  against  demur- 
rer. We  think  the  complaint  sufficient  upon 
demurrer,  in  view  of  the  direct  averment  as 
to  ownership.  It  does  not  necessarily  follow 
from  the  averments  as  made  that  the  claim 
of  ownership  rests  entirely  upon  the  decree; 
but  the  fact  of  ownership  is  alleged,  and 
also  plaintiff's  right  to  rent.  It  Is  Insisted 
that  the  relation  of  landlord  and  tenant  must 
have  existed,  and  that  the  complaint  does 
not  show  the  said  relation.  Under  our  stat- 
ute (section  1170,  subd.  3,  Pierce's  Code;  Bal- 
linger's  Ann.  Codes  &  St.  §  5527.  subd.  3), 
the  action  may  be  maintained  by  "the  person 
entitled  to  the  rent."  As  against  demurrer, 
it  is  sufficiently  alleged  that  respondent  Is 
such  person. 

It  Is  insisted  that  the  judgment  is  exces- 
sive. The  court  found  that  the  rent  was  due 
and  unpaid  for  the  months  of  March,  April, 
and  May,  amounting  to  |75  in  all.  The 
amount  was  doubled  in  the  judgment  as  pro- 
vided by  statute  (section  1183,  Pierce's  Code; 
BalUnger's  Ann.  Codes  &  St.  §  5.'W2».  In  the 
complaint  the  amount  of  rent  in  default  Is 
fixed  at  $-">0  for  the  months  of  March  and 
April.  The  complaint  was  filed  April  12th, 
before  the  maturity  of  any  demand  for  the 
May  rent.  It  is  urged  that  the  amount  of 
recovery  must  be  limited  to  what  was  due 
when  the  action  was  brought,  and  to  the  de- 
mand contained  in  the  complaint.  It  is  the 
general  rule  that  the  amount  of  recovery  Is 
limited  to  the  demand  of  the  complaint,  un- 


less a  supplemental  or  amended  complaint 
shall  be  filed.  No  such  was  filed  here.  We 
cannot  regard  the  complaint  as  amended  to 
correspond  with  proofs,  for  the  reason  that 
appellant  was  not  before  the  court  as  to  any 
demand  for  the  May  rent.  When  his  demur- 
rer to  the  complaint  was  overruled,  he  stood 
thereon.  Thereafter  he  was  not  chargeable 
with  notice  of  any  demands  except  those 
contained  In  the  original  complaint.  We 
cannot  assume  that  he  would  not  have  an- 
swered and  defended  against  the  May  rent 
if  he  had  had  notice  that  such  demand  would 
be  made.  The  amount  cannot  be  classified 
as  damages,  for  the  reason  that  the  court 
did  not  find  any  damages,  but  specifically 
found  that  the  rent  for  the  three  months 
was  due,  then  doubled  the  aggregate  sum, 
and  gave  judgment  accordingly.  We  think 
the  court  erred  when  it  allowed  recovery  for 
the  May  rent.  The  amount — $25 — having 
been  doubled  made  the  Judgment  excessive 
in  the  sum  of  $50. 

In  all  other  particulars  the  Judgment  Is 
affirmed,  but  the  cause  Is  remanded,  with  in- 
structions to  modify  the  judgment  by  mak- 
ing the  amount  of  recovery  $1(X».  Appellant 
shall  recover  costs  on  appeal. 

MOUNT,  C.  J.,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 


DIXON  r.  NORTHERN  PAO.  RT.  OO. 
(Supreme  Court  of  Washington.     March  4, 
190.5.) 

CABBIERS  —  FBEIOHT  TBAIN8  —  TBESPASSGBS  — 
EJECTION  —  BRAKEMAN  —  FBIUA  FACIE  ATT- 
THOBITT— WBONGFUL  ACTS  —  CABBIEB'S  LIA- 
BIUTT — EVIDENCE— BBS    0£8TiG> — HEABSAT. 

1.  A  brakeman  on  a  freight  train  baa  prima 
facie  implied  authority  to  eject  a  trespasser 
thereon,  so  that  the  railway  company  is  liable 
for  injuriea  sustained  by  such  trespasser,  re- 
sulting from  the  brakeman's  improper  manner 
of  ejection,  though  the  acts  were  wanton  and 
reckless  if  unaccompanied  by  an  Independent 
malicious  purpose  of  his  own. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  906.] 

2.  Where  a  brakeman  on  a  freight  train  eject- 
ed plaintiff  therefrom  in  such  a  manner  that 
he  fell  and  his  arm  was  run  over,  evidence  of  a 
statement  made  by  plaintiff  not  more  than  five 
or  ten  minutes  after  the  accident  happened, 
when  he  was  holding  his  arm  and  crying  to  the 
effect  that  the  brakeman  kicked  him  off  the 
train,  was  admissible  as  res  gestee. 

3.  In  an  action  for  injuries  to  a  trespasser 
by  his  ejection  from  a  freight  train,  statements 
made  to  a  witness  by  a  stranger,  who  could  not 
be  found  at  the  time  of  the  trial,  and  who  was 
in  no  way  connected  with  the  accident,  though 
made  at  the  time  and  place  of  the  accident,  as 
to  how  it  occurred,  were  hearsay  and  Inadmis- 
sible. 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  Charles  H.  Dixon,  a  minor,  by 
M.  6.  Royal,  bis  guardian  ad  litem,  against 
the    Northern    Pacific    Railway    Company. 
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From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

B.  S.  Grosscup  and  A.  G.  Arery,  for  appel- 
lant.   Troy  &  Falkuor,  for  respondent 

DrXBAR,  J.  Tbls  action  was  brought  In 
behalf  of  one  Dixon,  to  recover  damages  for 
the  alleged  wanton  and  willful  act  of  a 
brakeman  In  kicking  him  from  a  moving 
train,  resulting  In  Injuries  necessitating  the 
amputation  of  his  arm.  Dixon  was  a  boy 
about  18  years  old,  and  was  beating  his  way 
on  a  freight  train  from  Portland  to  Tacoma, 
riding  on  the  bumpers  six  or  seven  cars  back 
from  the  engine.  The  train  reached  Centra- 
lia  about  2  o'clock  In  the  morning  of  July  3, 
1003,  stopped  a  few  minutes,  and  then  puiled 
out  After  going  two  or  three  hundred  yards 
from  the  depot,  a  brakeman  came  over  the 
cars,  and  asked  Dixon  If  he  had  any  money, 
and,  being  told  that  he  bad  none,  swore  at 
him  and  told  him  to  get  ofC.  He  answered 
that  the  train  was  going  too  fast,  and  be 
could  not  get  off,  and  the  brakeman  said, 

"Now,  you  son  of  a  b ,  get  off,"  and 

thereupon  stepped  on  his  fingers  (Dixon  was 
holding  on  the  car  ladder),  and  kicked  him 
loose,  kicking  btm  on  the  head  and  shoulders 
several  times.  By  reason  of  such  treatment  he 
was  forced  to  let  go  of  his  hold  on  the  lad' 
der,  and  fell  down  on  the  track,  the  wheels 
of  the  car  running  over  his  arm  and  mangling 
It  so  that  amputation  was  necessary.  This 
was  the  testimony  of  Dixon,  which  was  de- 
nied by  the  trainmen,  but  was  a  question  that 
was  submitted  to  the  discretion  of  the  Jury, 
and  may  be  considered  a  fact  established  In 
the  case.  Upon  trial  the  Jury  brought  in  a 
verdict  for  plaintiff  in  the  swn  of  $1,909. 

It  la  assigned  that  the  court  erred  (1)  to 
denying  defendant's  motion  for  nonsuit  made 
at  the  close  of  the  testimony ;  (2)  In  denying 
defendant's  motion  for  a  new  trial,  made 
upon  the  grounds,  among  others,  that  the 
evidence  was  Insufficient  to  Justify  the  ver- 
dict, and  that  the  verdict  was  against  the 
law;  (3)  in  allowing  the  witness  Scheelke 
and  the  witness  Reisinger  to  testify,  over 
the  objection  of  defendant,  to  statements 
made  by  plaintiff  after  the  accident  to  the 
effect  that  "that  son  of  a  b of  a  brake- 
man  kicked  him  off  the  train";  (4)  In  re- 
fusing to  allow  the  witness  Shields  to  testify 
to  statements  made  to  him  by  a  stranger,  at 
the  time  and  place  of  the  accident,  as  to  the 
manner  In  which  it  occurred. 

The  question  involved  In  the  first  and  sec- 
ond assignments,  which  are  argiied  together 
in  appellant's  brief,  raises  the  question  of 
the  responsibility  of  a  railroad  company  for 
the  wanton  and  willful  act  of  a  brakeman 
resulting  In  Injury  to  a  trespasser.  In  the  ab- 
sence of  evidence  showing  that  the  brake- 
man's  act  was  within  the  scoiie  of  his  em- 
l)loyment.  It  is  earnestly  contended  by  the 
resiwndent,  with  some  degree  of  reason,  that 
this  question  cannot  be  rai-sed  in  this  court 
by  the  appellant  it  not  having  been  raised  in 


the  lower  court  With  the  view  we  take  of 
the  merits  of  the  case.  It  is  not  neces-sary.  In 
the  respondent's  Interest,  to  discuss  this  ques- 
tion, and  we  mention  it  only  to  prevent  the 
claim  which  might  be  made  In  some  future 
case,  that,  under  the  doctrine  of  this  case, 
the  court  had  retreated  from  the  position 
which  It  has  uniformly  taken — that  a  case 
must  be  tried  In  this  court  upon  the  same 
theory  on  which  It  was  tried  below ;  but  In- 
asmuch as  the  merits  Involve  an  Important 
question,  which  Is  sure  to  rise  at  some  future 
time,  we  have  concluded  to  enter  upon  a.  dis- 
cussion thereof. 

Of  course,  there  Is  no  question  but  that 
there  Is  a  sharp  distinction  drawn  by  the  au- 
thorities between  passengers  and  trespaiisers 
on  a  railroad  car ;  but  the  distinction  is  as 
to  the  duty  owing  by  the  company,  and  not 
as  to  tortious  acts  committed  on  either  pas- 
senger or  trespasser.  A  high  degree  of  care 
on  the  part  of  the  company  Is  exacted  by  the 
law,  to  Insure  the  safety  of  the  passenger 
who  has  for  a  mutual  consideration  placed 
himself  in  the  care  and  under  the  charge  of 
the  company.  To  this  degree  of  care  the 
trespasser  is,  of  course,  not  entitled,  for  he 
has  no  contractual  relation  with  the  com- 
pany, and  cannot,  therefore,  plead,  as  can  a 
passenger,  that  there  is  an  Implied  provision 
in  the  contract  that  the  company  has  em- 
ployed suitable  servants  to  run  its  trains. 
Standing  as  a  naked  trespasser,  the  company 
is  not  bound  to  consider  bis  Interests  In  the- 
selection  of  Its  servants,  or  In  the  perform- 
ance of  Its  business  In  any  way.  But  not- 
withstanding this  distinction,  the  law,  out  of 
regard  for  common  humanity,  will  not  per- 
mit a  master  to  allow  bis  servant  to  unneces- 
sarily abuse  or  Imperii  the  life  or  limb  even 
of  a  trespasser,  and  If  the  company,  through 
Its  servants,  willfully  Injure  him.  It  will  be 
liable,  even  though  he  may  have  been  guilty 
of  contributory  negligence.  It  Is  well  set- 
tled generally  that  a  railroad  company  is  re- 
si)ousible  In  damages  to  a  trespasser  for  torts 
committed  upon  him  by  a  servant  who.  In  the 
commission  of  the  tort  Is  acting  In  the  line 
of  his  employment  and  within  the  scope  of 
his  authority ;  not  within  the  scope  of  his 
authority  as  applied  to  tlte  commission  of  the 
tort  for  no  authority  for  such  commission 
could  be  conferred,  but  within  the  8eoi)e  of 
his  authority  to  rightfully  do  the  particular 
thing  which  he  did  do  In  a  wrongful  manner. 
And,  while  the  master  will  be  held  liable  for 
the  willful  act  of  the  servant  not  done  to- 
furtlier  or  protect  the  master's  Interest  or 
with  a  view  to  the  master's  service.  If  the 
servant  is  authorized  to  perform  the  duty, 
but  in  the  performance  of  that  duty  acts  will- 
fully or  negligently  to  the  detriment  of  an- 
other, the  master  will  be  held  liable.  So- 
that  the  pertinent  question  in  this  case  Is, 
v.-as  the  brakeman  acting  within  the  actual 
or  implied  scope  of  his  employment  when  he 
committed  the  act  complained  of  7 

Upon  this  question  there  Is  a  great  con- 
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fllct  of  authority;  many  courts,  as  asserted 
by  the  appellant,  holding  that  It  Is  not  with- 
in the  implied  authority  of  a  brakeman  to 
expel  trespassers  from  the  company's  trains, 
but  that  their  business,  as  their  name  im- 
plies, is  to  attend  to  the  brakes  on  the  cars. 
Many  of  the  authorities  cited  by  appellant, 
■while  discussing  incidentally  the  question  in- 
Tolved  here,  are  based  upon  other  principles, 
and  are  not  of  value  In  determining  this  ques- 
tion; and  others,  notably  the  text-books, 
simply  undertake  to  give  an  expression  to  the 
general  current  of  authority.  Thus,  the  ap- 
Iiellant's  citation  ftom  Patterson  on  Railway 
Accident  Law,  that  the  general  rule  is  that. 
In  order  to  render  the  railroad  liable  for  the 
act  of  the  servant,  it  must  also  be  shown 
that  the  particular  act  which  caused  the  in- 
jury was  within  the  scope  of  the  servant's 
employment,  is  of  little  value,  for  the  ques- 
tion here  is  whether  the  act  committed  was 
within  the  scope  of  the  servant's  employment 
impliedly.  It  will  not  be  contended  any- 
where that  the  railroad  would  be  liable  if 
the  servant  was  acting  entirely  without  the 
actual  or  implied  scope  of  authority,  and  up- 
on an  independent  proposition  not  connected 
with  the  master's  business.  The  same  au- 
thor, however,  on  page  109,  after  discussing 
this  proposition  and  citing  some  cases  hold- 
ing in  favor  of  appellant's  contention,  says: 
"The  doctrine  of  most  of  the  cases,  however. 
Is  that  wherever  a  railway  servant  is  put  In 
charge  of  any  property  of  the  railway,  as  a 
station  master  in  charge  of  a  station,  or  a 
conductor  in  charge  of  a  train,  or  an  engine 
driver  or  fireman  in  cliarge  of  an  engine,  or 
a  brakeman  in  charge  of  a  car,  that  servant 
Is  necessarily  charged  with  the  duty  of  pro- 
tecting that  particular  property,  and  he  is 
therefore,  for  that  puriKwe,  vested  with  an 
implied  authority  to  remove  trespassers 
therefrom ;  and  If  he  makes  a  mistake, 
either  by  removing  a  pa-son  who  is  rightful- 
ly therein  or  thereon,  or  by  using  unneces- 
sary vloience  in  the  removal  of  a  trespasser, 
the  railway  must  be  held  liable  for  all  such 
Injuries  as  result.  In  the  one  case  from  the 
removal,  and  In  the  other  case  from  the  un- 
necessary violMice  with  which  that  removal 
Is  effected."  It  is  further  said,  on  page  110: 
"The  doctrine  of  the  last-mentioned  class  of 
cases  seems  to  be  sound,  for,  if  the  person 
who  does  the  wrongful  act  be,  in  fact,  a 
servant  of  the  railway,  and  if  the  act  be  done 
in  furtherance  of  the  general  purposes  of  the 
railway,  and  not  to  accomplish  an  indei)end- 
ent  personal  purpose  on  the  part  of  the  serv- 
ant, the  railway  ought  to  be  held  liable  there- 
for, on  the  ground  of  an  Implied  delegation 
to  the  servant  of  authority  for  the  perform- 
ance of  the  particular  act.     •    •    •" 

There  are,  however,  many  cases  cited  by 
the  appellant  which  hold  directly  that  a 
brakeman  is  not  within  the  actual  or  implied 
scope  of  his  authority  or  employment  when 
ejecting  a  trespasser  from  a  train.  The  most 
pointed  and  strongest  case  on  this  question, 
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among  others,  is  Farber  v.  Missouri  Pacific 
Ry.  Co.,  116  Mo.  81,  22  S.  W.  631,  20  L.  K. 
A.  350,  where  it  was  held  that  it  cannot  be 
assumed,  in  the  absence  of  proof,  that  a 
brakeman  on  a  freight  train  was  authorized  to 
remove  a  trespasser.  And  see,  also.  Stringer 
V.  Missouri  Pacific  Ry.  Co.,  9C  Mo.  299,  9  S. 
W.  905;  Gala  viz  v.  International  &  G.  N. 
R.  Co.  (Tex.  Civ.  App.)  38  S.  W.  234 ;  Texas 
&  Pac.  Ry.  Co.  v.  Mother  (Tex.  Civ.  App.)  24 
S.  W.  79;  Texas  &  Pac.  By.  Co.  v.  Moody 
(Tex.  Civ.  App.)  23  S.  W.  41;  Illinois  Cent. 
R.  Co.  V.  Latham  (Miss.)  16  South.  757; 
Marlon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa)  21  N. 
W.  86 ;  Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
418l  There  are  other  cases  holding  substan- 
tially to  the  same  doctrine,  but  those  above 
mentioned  are  exactly  in  point,  being  brake- 
men  cases,  and  the  doctrine  of  those  cases  Is 
that  it  is  well  established,  as  a  matter  of  rule 
and  of  common  observation,  that  the  con- 
ductor is  In  control  of  the  cars,  and  that  it 
is  his  duty  to  see  that  the  cars  are  protected 
from  trespassers;  that  it  Is  the  brakeman's 
duty  to  exercise  this  control  only  when  he  is 
authorized  by  the  conductor  to  do  so,  and 
that,  in  the  absence  of  proof  of  such  author- 
ization, he  will  not  be  regarded  as  acting 
within  the  scope  of  his  authority. 

There  is,  however,  another  line  of  authori- 
ties, most  of  which  are  of  a  more  recent 
date,  holding  that  it  is  a  matter  of  common 
knowledge  and  observation,  of  which  courts 
will  take  judicial  notice,  that  it  Is  the  duty 
of  a  brakeman  to  exercise 'supervisory  control 
over  the  cars,  a  control  which  includes  within 
Its  limits  the  right  to  protect  the  cars  by 
ejecting  trespassers  therefrom;  and  we  are 
Inclined  to  yield  our  allegiance  to  this  doc- 
trine. It  must  be  evident  to  every  one  who 
travels  on  railroad  trains  that,  while  It  may 
be  true  theoretically  that  the  conductor  is  in 
charge  of  the  cars,  his  special  duties  are 
more  of  a  business  character;  that  he  looks 
out  for  the  business  of  such  train — if  a  pas- 
senger train,  for  the  collection  of  fares  and 
the  proper  exercise  of  the  duties  of  the  com- 
pany to^vrds  passengers;  If  of  a  freight 
train,  for  the  proper  handling  and  transmis- 
sion of  freight,  and  for  the  direction  of  the 
movements  of  the  train  in  a  general  way. 
The  business  of  a  brakeman,  while  it  may 
have  originally  been  restricted  to  the  opera- 
tion of  brakes,  has  grown  into  a  supervision, 
to  a  certain  extent,  of  the  cars.  He  meets 
you  upon  the  platform  when  you  start  to  en- 
ter a  car.  and  will  not  permit  you  to  enter 
until  he  individually  sees  to  it  that  passen- 
gers who  desire  to  alight  from  the  cars  have 
alighted,  thereby  preventing  the  confusion  and 
jostle  Incident  to  the  unrestricted  egress  and 
Ingress  of  the  passengers;  and  if  a  passenger 
were  to  insist  upon  disobeying  his  orders  in 
this  respect,  and  the  brakeman  assaulted  him 
sufflciently  to  protect  the  Interest  of  the  com- 
pany In  carrying  out  his  orders,  we  have  no 
doubt  that  he  could  successfully  plead  the  ex- 
ercise, of  his  duties  in  defense  of  the  assault, 
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in  any  court  In  the  Union.  He  is  found  look- 
ing after  the  doors  of  the  cars,  to  see  that 
they  are  open  at  the  proper  time  and  closed 
at  the  proper  time,  and  the  ventilation  of  the 
CHI'S.  He  will  be  seen  In  the  performance  of 
Ills  duties  on  the  top  of  the  cars,  where  this 
brakemau  was,  and  It  Is  a  fact  notorious  that 
he  is  exercising  supervisory  powers  over  the 
cars.  It  may  be  that  these  powers  have  In- 
creased with  the  changing  conditions  inci- 
dent to  railroading,  and  that  the  observation 
of  this  Increase  in  his  powers  is  the  cause 
of  the  change  In  judicial  decision  on  this 
question,  for  it  Is  noticeable  that  most  of  the 
cases  holding  to  the  theory  that  the  brake- 
man  Is  not  acting  within  the  scope  of  his  au- 
thority or  employment  when  ejecting  a  tres- 
passer from  the  train  were  decided  many 
years  ago,  while  the  great  majority  of  the 
cases  holding  to  the  other  doctrine  are  of 
very  modem  announcement.  While  this  au- 
thority of  which  we  have  been  speaking  may 
not  be  strictly  conferred  upon  the  brakeman 
by  the  terms  of  the  employment  contract,  we 
think  that  it  must  be  a  matter  of  common  ob- 
servation that  such  authority  is  an  Inference 
from  the  nature  of  the  business  and  its 
actual  dally  exercise. 

In  addition  to  this,  the  rule  for  which  the 
respondent  contends  places  the  burden  of 
proof  where  it  justly  belongs,  viz.,  ujpon  the 
railroad  company,  which  has  the  knowledge 
of  its  contractual  relations  with  its  servants, 
and  can  show  lack  of  actual  or  implied  au- 
thority or  usage  or  custom,  which  would 
raise  the  presumption  of  Implied  authority, 
If  such  authority  or  custom  does  not 
exist  in  the  management  of  Its  business; 
while  the  party  who  is  Injured  has  not  the 
benefit  of  this  knowledge,  and  can  only  judge 
of  who  Is  In  authority  on  a  railroad  train  by 
appearances.  Railroad  employes,  as  a  rule, 
are  dressed  In  certain  garbs  that  distinguish 
them  as  railroad  men,  and  when  a  demand  is 
made  upon  a  passenger,  or  even  upon  a  tres- 
passer, by  one  of  these  men  so  distinguished, 
the  presumption  Is  that  he  speaks  with  au- 
thority, and  the  other  party  has  no  way  of 
determining  that  be  does  not,  except  at  his 
peril.  It  would  be  an  Impracticable  thing  to 
ask  of  a  person,  when  a  demand  is  made  up- 
on him  by  a  brakeman.  In  regard  to  some- 
thing which  was  connected  with  the  business 
of  the  operation  of  the  train,  that  he  should 
go  the  length  of  a  train  to  find  a  conductor  to 
ask  him  if  the  employ^  with  whom  he  was  In 
controversy  had  authority  to  make  the  de- 
mands which  be  was  making.  So  that  no  In- 
justice can  be  done  the  railroad  company  in 
holding,  as  many  of  the  cases  do  hold,  that 
In  case  of  a  brakeman  ejecting  passengers, 
whether  trespassers  or  otherwise,  the  burden 
Is  upon  the  railroad  company  to  show  lack 
of  actual  or  implied  authority. 

Sustaining  this  view  of  the  law,  the  re- 
spondent cites  many  authorities,  among 
which  Is  Baldwin's  American  Railroad  Law, 
p.  254,  where  the  rule,  under  the  title  "Brake- 


men,"  is  thus  tersely  stated:  '^t  Is  prima 
facie  within  the  Implied  authority  of  a  brake- 
man,  whether  on  a  passenger  or  a  freight 
train,  to  put  off  any  person  who  Is  found 
upon  It  without  right;  and  if  he  does  this  at 
an  impro]>er  place  or  in  an  Improper  manner, 
whereby  such  person  Is  unnecessarily  injur- 
ed, the  company  Is  liable,  even  If  the  act 
were  wanton  and  reckless,  provided  It  were 
not  done  to  accomplish  an  Independent,  mall- 
clous  purpose  of  his  own."  This  Is  a  new 
work,  issued  in  1004. 

In  Smith  v.  Railroad  Co.,  95  Ky.  11,  23  S. 
W.  652,  22  L.  R.  A.  72,  It  was  held  that  a 
brakeman  on  a  railroad  train,  as  well  as  the 
conductor,  is  conclusively  presumed  to  have 
authority  to  eject  trespassers  or  Intruders, 
and,  if  he  uses  unnecessary  violence  in  doing 
so,  the  company  Is  responsible  for  the  Injury 
resulting.  And  In  that  case  It  is  said:  "The 
Implied  authority  In  such  a  case  is  an  in- 
ference from  the  nature  of  the  business,  and 
Its  actual  dally  exercise,  according  to  com- 
mon observation  and  experience." 

In  Hoffman  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  87 
N.  Y.  25,  41  Am.  Rep.  337,  it  is  held  that  the 
conductor  of,  or  a  brakeman  upon,  a  railroad 
passenger  train,  has  authority  to  remove.  In 
a  lawful  manner,  a  trespasser  upon  the  plat- 
form of  a  car,  whether  the  authority  Is  confer- 
red by  the  rules  of  the  company  or  not;  It 
is  Implied  and  Is  Incident  to  bis  position. 
It  is  within  the  scope  of  the  general  authority 
of  a  brakeman  on  a  freight  train  to  prevent 
trespassers  from  getting  on  the  train,  and  to 
remove  such  persons  who  wrongfully  get 
thereon;  but  if,  In  so  doing,  he  does  not  ex- 
ercise care  and  caution,  but  acts  wantonly  or 
maliciously,  and  an  Injury  results,  the  rail- 
road company  Is  liable.  Kansas  City,  etc., 
R.  Co.  V.  Kelley  (Kan.)  14  Pac.  172,  59  Am. 
Rep.  596. 

In  Lang  v.  Railroad  Co.,  51  Hun,  003,  4  N. 
Y.  Supp.  565,  a  case  where  a  boy  without  au- 
thority got  upon  a  train,  and  the  brakemau 
told  him  to  get  off,  the  boy  refused  to  do  so, 
and  the  brakeman  threw  a  lump  of  coal  on 
the  top  of  the  car,  which  struck  the  boy  on 
the  head,  whereupon  he  fell  from  the  car 
under  the  wheels,  and  lost  his  foot.  It  was  held 
tliat  the  brakemau  was  engaged  In  the  mas- 
ter's business  and  acting  within  the  general 
scope  of  the  authority  conferred  upon  bim. 
In  the  opinion  It  Is  said:  "It  Is  not  neces- 
sary to  show  specific  order  to  the  brakeman, 
by  the  master,  to  drive  off  boys  who  were 
'stealing  a  ride.'  The  brakeman  was  enga- 
ged in  the  master's  business,  and  acting  with- 
in the  general  scope  of  the  authority.  •  •  • 
The  brakeman  was  apparently  engaged  for 
the  defendant,  and  clearly  was  not  pursuing 
his  own  purpose,  •  •  •"  "It  is  within 
the  scope  of  the  Implied  authority  of  a  brake- 
man  in  charge  of  a  freight  train  to  eject 
trespassers  therefrom."  O'Banion  v.  Rail- 
way Co.,  65  Kan.  352,  69  Pac.  353. 

In  McKeou  v.  Railroad  Co.,  183  Mass. 
271,  67  N.  E.  329,  97  Am.  St.  Rep.  437,  a 
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case  decided  November  18,  1902,  it  was  held 
that  a  railroad  company  is  liable  to  a  boy 
who,  when  stealinR  a  ride  on  the  front 
platform  of  the  baggage  car  of  a  passenger 
train,  is.  recklessly  pushed  from  the  car  by 
a  brakeman  of  the  company  while  the  train 
Is  In  motion,  and  is  injured  by  failing 
under  It;  that  It  is  within  the  scope  of  the 
authority  of  a  brakeman  on  a  passenger  train 
to  remove,  in  a  lawful  manner,  from  the  plat- 
form of  a  baggage  car,  one  who  is  riding 
there  for  the  purpose  of  evading  bis  fare.  In 
the  course  of  the  opinion  it  is  said:  "A  con- 
ductor has  implied  authority,  by  virtue  of  his 
employment,  to  eject  a  trespasser  from  the 
train  under  his  control.  [Citing  Ramsden  v. 
Boston  &  A.  B.  Co.,  104  Mass.  117,  6  Am. 
Rep.  200,  and  cases  cited.]  An  engineer 
would  probably  have  like  authority  to  eject 
a  trespasser  from  bis  engine.  A  brakeman 
has  less  authority  than  either.  His  duties 
primarily  relate,  as  his  name  implies,  to  the 
management  of  the  brakes.  But  common  ob- 
servation shows  that  on  passenger  trains  they 
embrace  much  more,  and  that,  so  far  as  the 
management  of  the  brakes  on  such  trains  is 
concerned,  their  duties  have  been  largely  su- 
perseded by  the  appliances  in  use.  On  passen- 
ger trains  brakeman  are  required  to  look  after 
the  safety  and  comfort  of  the  passengers,  to 
protect  the  property  of  the  company,  and  to 
see  that  fares  are  not  evaded.  The  rules  of 
the  defendant  company  as  well  as  common 
observation  show  this.  And  while  the  brake- 
man  in  question  was  not  in  any  just  sense 
a  conductor  or  even  a  subconductor,  we  think 
that  the  Jury  were  warranted  in  finding,  as 
they  must  have  found  under  the  instructions 
of  the  Judge,  that  it  was  witliin  the  scope  of 
his  authority  to  remove  the  plaintiff  In  a  law- 
ful manner  from  the  platform  if  he  was  there 
for  the  purpose  of  evading  his  fare." 

In  Hill  V.  Baltimore,  etc.,  Ry.  Co.  (Sup.)  78 
N.  y,  Supp.  134,  decided  October  10,  1902,  it 
was  held  that,  where  a  brakeman  on  a  rail- 
road train,  in  order  to  eject  one  stealing  a 
ride,  uses  an  unreasonable  method,  calculat- 
ed to  increase  the  trespasser's  danger,  and 
such  action  is  the  proximate  cause  of  an 
injury,  the  railroad  is  liable.  To  the  same 
effect  are  Chesapeake  &  O.  R.  Co.  v.  Ander- 
son, 9  Am.  &  Eng.  Railroad  Cases,  136;  John- 
son V.  Chicago,  etc.,  Ry.  Co.  (Iowa)  88  N.  W. 
811;  BJornquist  T.  Boston  &  A.  R.  Co.  (Mass.) 
70  N.  B.  53;  Johnson  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa)  98  N.  W.  642,  a  case  decided  Feb- 
ruary 20,  1904;  and  many  other  cases  too 
numerous  to  mention. 

The  testimony  complained  of  in  assignment 
Xo.  3,  viz.,  that  of  the  witness  Scheelke  and 
the  witness  Reisinger,  to  statements  made  by 
the  plaintiff  after  the  accident,  to  the  ef- 
fect tbat  the  brakeman  kicked  htm  off  the 
train,  we  think  was  plainly  admissible  un- 
der the  doctrine  of  res  gestse;  that  it  was  a 
spontaneous,  impulsive  statement  of  fact, 
while  the  boy  was  suffering  Intense  and  ex- 
cruciating pain  and  under  the  excitement  of 


the  accident,  when  the  natural  prompting 
would  be  to  speak  the  truth.  The  testimony 
was  to  the  effect  that  they  heard  somebody 
crying  for  help;  that  they  ran  down  and 
found  Dixon  alone,  holding  his  arm  and  cry- 
ing: that  It  was  between  five  and  ten  min- 
utes after  the  accident  occurred,  and  that, 
when  asked  what  had  happened,  the  answer 
above  stated  was  given.  This,  we  think,  was 
sustained  under  the  rule  announced  by  this 
court  in  Roberts  v.  Port  Blakely  Mill  Co.,  30 
Wash.  25,  70  Pac.  Ill,  and  Lambert  v.  Trans- 
portation Co.,  30  Wash.  346,  70  Pac.  9(50. 

It  is  also  urged  by  the  appellant  that,  if 
the  court  was  warranted  in  admitting  as  a 
part  of  the  res  gestse  the  testimony  of  these 
two  witnesses.  It  committed  error  in  refusing 
to  allow  the  witness  Shields  to  testify  to 
statements  made  to  blm  by  a  stranger,  at  the 
time  and  place  of  the  accident,  as  to  the 
manner  in  which  it  occurred.  But  we  think 
the  court  did  not  abuse  Its  discretion  in  this 
respect.  There  Is  no  showing  that  the  stran- 
ger, who  was  not  able  to  be  found  at  the 
trial,  was  in  any  way  connected  with  the  ac- 
cident or  prompted  by  any  circumstances  to 
speak  the  truth  In  regard  to  it,  and  under  the 
circumstances  it  seems  to  us  that  it  would 
simply  be  the  admission  of  hearsay  testi- 
mony. 

There  being  no  error  discoverable  in  the 
record,  the  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLBI  and  FUL- 
LERTON,  JJ.,  concur. 


ELLSWORTH  v,  LAYTON  et  al. 

(Supreme  Court  of  Washington.     March  6, 

1905.) 

IQUITT— LKASB— PKIOBITT  —  8UBSTITOTED  PAE- 

TIES—P1.BA.DINGS— AMENDMENT— 

HABHLESS   EKKOB. 

1.  Where  the  parties  to  an  action  who  ap- 
pealed were  represented  at  the  time  of  a  sub- 
stitution of  parties  in  the  case,  and  made  no 
objection  at  any  time  thereto,  and  did  not  re- 
quest that  the  pleadings  be  amended  on  behalf 
of  the  substituted  parties,  and  could  not  have 
been  prejudiced  by  a  failure  so  to  amend,  such 
failure  did  not  constitute  reversible  error. 

2.  In  a  suit  in  equity  to  determine  the  pri- 
ority of  certain  liens  on  real  property,  a  failure 
to  have  tlie  pleadings  amended  on  behalf  of  sub- 
stituted parties  was  immaterial,  since  the  court 
would  consider  an  insufficient  pleading  as 
amended  to  correspond  with  the  facts  proved. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  P.  C.  Ellsworth  against  F.  W. 
Layton  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Layton  and  oth- 
ers appeal.    Affirmed. 

Wilshire  &  Kenega,  for  appellants.  Rob- 
erts &  Leehey,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
by  respondent  Ellsworth,  as  assignee  of  one 
Munsou,  against  H.  J.  Bailey  and  Edna  Bail- 
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ey,  bla  wife,  to  recover  Judgment  for  $2,000; 
with  interest  and  costs,  on  two  promlssoir 
notes,  and  to  foreclose  the  mortgage,  of  even 
date  with  said  notes,  upon  lot  22,  block  4, 
Capitol  Hill  Addition  to  the  city  of  Seattle. 
Different  parties  who  claimed  Interest  in  the 
land  were  made  defendants;  among  ttaen^ 
the  appellants  In  this  case.  The  particular 
manner  In  which  the  different  parties  to 
this  action  were  brought  into  court  is  not 
material,  for  the  pertinent  question  in  the 
case  is  the  right  of  the  appellants  to  a  lien 
upon  the  land  sought  to  be  foreclosed.  The 
court  found  that  the  liens  filed  by  the  ap- 
pellants were  not  filed  within  the  statutory 
time  after  the  completion  and  acceptance  of 
the  work  for  which  the  liens  were  fiied.  The 
work  having  been  completed  and  accepted 
during  the  first  days  of  October,  and  the  lien 
being  filed  on  the  3d  day  of  April,  the  time 
at  which  the  work  on  the  building  Involved 
was  completed  Is  the  question  of  fact  which 
determines  the  appellants'  rights  In  this  case. 
That  fact  was  found  against  the  appellants 
by  the  trial  court,  and  from  an  examination 
of  the  record  we  are  satisfied  that  such  find- 
ing was  Justified  by  the  testimony  in  the 
case,  and  that  the  rights  of  the  parties  were 
properly  fixed  by  the  Judgment  of  the  court 

There  Is  no  merit  in  the  contention  that  the 
Judgment  was  Invalid  because  the  pleadings 
were  not  amended  on  behalf  of  the  substi- 
tuted parties.  The  parties  apjiellant  were 
represented  at  the  time  of  the  substitution, 
and  made  no  objection  at  any  time  thereto, 
and  no  request  that  the  pleadings  be  amend- 
ed. The  assignments  and  the  testimony  In 
relation  to  the  same  were  introduced  at  the 
trial  without  objection.  No  prejudice,  In  any 
event,  could  attach  to  the  appellants,  for  the 
only  question  at  issue  was  the  priority  of  the 
liens.  In  addition  to  this,  this  court  in  the 
trial  of  an  equity  cause  would  consider  an 
insufficient  pleading  as  amended  to  corre- 
spond with  the  facts  proved.  There  seems 
to  have  been  no  exception  taken  to  the  find- 
ing of  the  court  In  relation  to  the  separate 
property  of  Eldna  Bailey,  and  we  are  unable 
to  understand  In  what  way  It  affects  the  ap- 
pellants' rights  in  this  case,  even  If  the  court 
should  have  erred  in  regard  to  such  findings. 

There  not  appearing  any  error  In  the  rec- 
ord, the  Judgment  is  afllrmed. 


DRASDO  V.  BECK. 

(Supreme  Court  of  Washlngtoa     March  7, 

1905.) 

FBOBATK  PBOCEEnTNOS— PERSONAt  rROPERTT — 

AWARD     TO     WIDOW— WAREHOUBEMEN — 

REFUSAL  TO    DELIVER — CONTEMPT. 

On  the  death  of  plaintiff's  husband,  certain 
personal  property  in  atorage  belonging  to  him 
was  claimed  by  his  executors,  by  the  adminis- 
trator of  the  community  estate,  and  by  plaintiff. 
An  interpleader  was  instituted  by  defendant,  one 
of  the  members  of  the  storage  firm,  but  before 
its  determination  the  court,  in  probate  proceed- 
ings on  plaintiff's  petition,  to  which  defendant 


was  not  a  party,  declared  tliAt  the  i>roperty  was 
exemi>t  to  ber,  and  that  the  firm  uoald  de- 
liver it.  On  being  informed  of  the  order,  de- 
fendant accepted  payment  of  storage  chaxges 
from  plaintiff,  and  issaed  to  her  a  warehonae 
receipt  for  the  goods;  but  when  she  later  de- 
sired to  remove  them,  and  served  on  defendant 
a  certified  copy  of  the  order,  he  refused  her 
demand.  Beld,  that  such  refusal  did  not  render 
defendant  inbject  to  punishment  for  contempt, 
plaintiff's  remedy  being  an  action  to  recover  the 
property. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Proceeding  by  Dora  Marsh  Drasdo  against 
L.,  Beck.  From  an  order  adjudging  defend- 
ant guilty  of  ccmtempt,  be  appeals.  Be- 
versed. 

Willett  &  Willett,  for  appellant  0.  H. 
Farrell,  for  respondent 

PER  CURIAM.  L.  Beck  and  J.  Holden 
were  the  proprietors  of  the  Queen  City  Car- 
pet-Cleaning, Storage  &  Repairing  Company, 
a  firm  doing  business  In  the  city  of  Seattle. 
Prior  to  his  death,  Paul  Drasdo  stored  with 
said  firm  certain  personal  property  belong- 
ing to  him,  and  the  same  was  in  their  pos- 
session at  the  time  Drasdo  died.  After  the 
death  of  Drasdo,  the  execntors  of  bis  estate, 
the  administrator  of  the  estate  of  the  com- 
munity of  which  deceased  was  a  member, 
and  also  the  widow  of  the  deceased,  each 
demanded  of  said  firm  the  delivery  of  said 
personal  property.  By  reason  of  the  sev«ai 
demands,  a  suit  by  way  of  interpleader  was 
brought  In  said  court  by  said  firm,  in  which 
the  various  claimants  were  made  parties. 
Pending  such  interpleader  proceedings,  and 
before  the  same  had  been  heard,  the  court 
in  the  probate  proceedings,  on  the  petition 
of  the  widow,  made  an  order  declaring  said 
property  as  exempt  to  the  widow,  and  set- 
ting it  apart  to  her.  It  was  also  ordered  that 
said  Beck  and  Holden  sbonld  deliver  said 
property  to  the  widow.  Beck  and  Uolden 
were  not  parties  to  the  proceeding,  and  were 
in  no  way  heard  upon  the  matter  [H-lor  to 
the  making  of  such  order.  Upon  being  in- 
formed of  the  order,  however,  and  upon  de- 
mand of  the  widow,  said  Beck  accepted  from 
her  payment  for  accrued  storage  charges, 
and  issued  to  her  a  warehouse  receipt  for 
the  goods,  she  not  then  wishing  to  remove 
them  from  the  warehouse.  Later,  the  widow 
sought  to  remove  the  goods  from  the  ware- 
house, and  served  upon  Beck  a  certified  copy 
of  the  aforesaid  order,  but  her  demand  was 
refused.  Thereupon  the  court  issued  in  the 
probate  proceedings  an  order  directed  to  said 
Beck,  requiring  him  to  show  cause  why  he 
should  not  be  punished  for  contempt  for  not 
permitting  the  widow  to  remove  the  goods. 
He  was  adjudged  to  be  In  contempt,  and  has 
appealed  from  the  Judgment 

A  number  of  questions  are  discussed  in 
the  briefs.  We  think  it  unnecessary  to  dis- 
cuss the  question  that  Beck  was  not  bound 
by  the  order,  on  the  theory  that  he  was  In 
no  way  before  the  court  at  the  time  it  was 
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made.  Whether  he  was  under  any  obliga- 
tion, by  reason  of  the  order,  to  recognize 
Mrs.  Drasdo's  rigbt  to  possession,  becomes 
Immaterial,  since  he  In  fact  did  so  recognize 
It.  He  accepted  from  her  the  payment  of 
storage  dues,  and  issued  to  her.  In  her  name, 
a  warehouse  receipt.  This  constituted  a  con- 
structive delivery  to  her,  and  formed  the 
ba.s!s  for  a  legal  demand  upon  her  part  in  a 
proper  action.  The  acceptance  of  the  stor- 
age dues  and  the  Issuance  of  the  warehouse 
receipt  amounted  to  a  contract  upon  which 
Mrs.  Drasdo  could  sue  for  possession  and 
damages.  But  she  was  not  entitled  to  in- 
voke the  aid  of  the  court  by  way  of  contempt 
proceedings  to  enforce  that  contract.  The 
onntrnct  was  an  individual  affair  between  the 
two,  and  the  court  was  In  no  way  connected 
with  It.  We  think  the  court  erred  In  adjudg- 
ing appellant  guilty  of  contempt. 

The  judgment  Is  reversed,  and  the  cause 
remanded  with  Instructions  to  dismiss  the 
contempt  proceedings  and  discharge  the  ap- 
pellant 


SLOANB  et  ux.  ▼.  LUCAS  et  aL 

(Supreme  Court  of  Washington.     March  6, 
1903.) 

MOBTOAGES — VOID  FOBECLOSURE  —  STATUS  OF 
PTJBCIIASEB  —  ACTION  TO  QUIET  TITLE  —  AL- 
liOWIXG  VAI.nS  OF  IMPROVEMENTS— INTEBE8T 
—COMPUTATION— DECBEB. 

1.  Where  mortgaged  premises  are  conveyed  to 
a  married  man,  a  foreclosure  sale  in  proceed- 
ings to  which  his  wife  is  sot  a  party  is  void. 

[Ed.  Note. — For  cases  in  point  see  vol.  35, 
Cent.  Dig.  Mortgages,  |  1281.] 

2.  Possession  taken  by  virtue  of  a  sale  under 
void  mortgage  foreclosure  proceedings,  and  held 
by  tlie  purchaser  or  his  assignee  in  good  faith, 
constitutes  the  purchaser  or  assignee  a  mort- 
gagee in  possession. 

3.  A  provision  of  a  mortgage  note  calling  for 
Interest  at  6  per  cent,  until  maturity,  and  for 
12  per  cent,  after  maturity,  is  valid. 

4.  Where  a  mortgage  called  for  12  per  cent. 
interest  on  taxes  paid  by  the  mortgagee,  the 
allowance  of  such  interest  was  proper. 

5.  Where  those  claiming  land  under  a  void 
foreclosure  sale  made  improvements  thereon,  of 
which  the  mortgagor  had  knowledge,  and  he 
made  no  objection  or  claim  in  a  suit  by  the 
mortgagor  to  quiet  title,  etc.,  equity  requires  the 
allowance  of  the  value  of  the  improvements. 

6.  Where  a  mortgage  foreclosure  sale  was 
void,  and  the  mortgagor  sued  to  quiet  title,  for 
rents,  etc.,  and  the  court  charged  the  purchas- 
ers with  the  increased  rental  value  of  the  prem- 
ises after  the  completion  of  improvements  made 
by  the  purchasers,  it  was  proper  that  plaintiff 
should  pay  interest  on  the  actual  increased 
value  made  by  the  improvements. 

7.  In  a  suit  by  the  owner  of  mortgaged  land 
against  the  purchasers  under  a  void  foreclosure 
sale  for  a  decree  declaring  the  foreclosure  void, 
quieting  plaintiffs'  title,  and  awarding  damages 
and  rents,  a  decree  allowing  plaintiffs  90  days 
within  which  to  pay  the  money  and  redeem 
from  the  mortgage,  instead  of  a  decree  for  sale 
and  redemption  within  1  year,  was  proper. 

Appeal    from    Superior    Court,    Spolutne 
County;    Henry  L.  Kennan,  Judge. 
Action  by  James  F.  Sloane  and  his  wife 


against  Henrietta  M.  Lncas  and  otbera. 
From  a  judgment  granting  insufficient  relief, 
plaintiffs  appeal.    Affirmed. 

Hartson  &  Holloway,  for  appellants.   Crow 
&  Williams,  for  respondents. 

HADLEY,  J.  The  prayer  of  the  complaint 
in  this  action  asks  for  a  decree  declaring 
that  certain  mortgage  foreclosure  proceed- 
ings were  void,  quieting  plaintiffs'  title  to 
the  mortgaged  premises,  and  awarding  dam- 
ages and  rents  for  the  retention  and  occupa- 
tion of  the  land  by  the  mortgagee  and  its 
successors  in  Interest.  The  mortgage  bore 
date  March  1,  1890,  and  the  principal  note 
matured  March  1,  1895.  Default  having 
been  made  In  the  payment  of  interest  and 
taxes,  the  holder  of  the  mortgage,  being  so 
authorized  by  the  terms  of  the  instrument, 
declared  the  whole  debt  due,  and  in  Janu- 
ary, 1895,  an  action  was  commenced  to  fore- 
close the  mortgage.  Subsequently  to  the 
execution  of  the  mortgage,  and  prior  to  the 
bringing  of  the  foreclosure  suit,  the  mort- 
gagors conveyed  the  mortgaged  land  to 
James  F.  Sloane,  who,  by  the  terms  of  the 
conveyance,  assumed  the  payment  of  the 
mortgage.  The  said  James  F.  Sloane  was 
at  the  time  the  husband  of  Ida  H.  Sloane, 
and  the  two  were  husband  and  wife  when 
the  foreclosure  suit  was  brought.  Ida  H. 
Sloane  was  not  made  a  party  defendant  in 
the  foreclosure  suit.  Decree  of  foreclosure 
was  rendered,  and  the  land  was  sold  there- 
under to  one  Henry  C.  Townsend,  who  was 
then  the  holder  of  the  mortgage.  The  said 
James  F.  Sloane  and  Ida  H.  Sloane  bad 
actual  knowledge  of  the  foregoing  facts,  and 
after  said  sale  they  yielded  possession  of 
the  premises  to  said  Townsend,  and  occupied 
the  land  themselves  as  tenants  of  Townsend, 
paying  him  rent  therefor.  Thereafter  Town- 
send  conveyed  the  property  to  Henrietta  M. 
Lucas,  and  the  Sloanes  at  once  recognized 
her  as  their  landlord,  and  paid  rent  to  her 
for  the  use  of  the  premises.  Later  Mrs. 
Lucas  desired  to  occupy  the  premises  herself, 
and  the  Sloanes  voluntarily  moved  out,  and 
Mrs.  Lucas  entered  into  the  occupancy  of  thfe 
land  about  August  1,  1898.  Nearly  four 
years  thereafter,  in  June,  1902,  the  Sloanes 
brought  this  suit  against  Townsend  and 
wife,  Mrs.  Lucas  and  husband,  and  the 
Holland  Bank,  a  second  mortgagee  of  the 
premises.  After  a  trial  the  court  held  that 
Mrs.  Lucas  is  now  mortgagee  in  possession, 
and  that  she  is  entitled  to  retain  possession 
until  she  shall  have  been  folly  paid  the  en- 
tire amount  of  the  mortgage  debt  and  In- 
terest, together  with  taxes  paid  and  Interest 
upon  the  same,  aud  also  the  value  of  the 
improvements  placed  by  her  upon  the  prop- 
erty, with  interest  thereon;  the  plaintiffs, 
however,  to  be  credited  with  the  rental  value 
of  the  property  for  the  whole  time  since  pos- 
session was  taken  by  the  purchaser  at  the 
sale.  It  was  also  held  that  plaintiffs  were 
entitled  to  an  Interlocutory  decree  providing 
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that,  If  TFlthin  80  days  they  should  pay  the 
amounts  aforesaid,  then  they  should  be  en- 
titled to  a  fiual  decree  awarding  to  them  the 
possession  of  the  land,  and  quieting  their 
title  thereto  as  against  any  cliilnis  by  reason 
of  said  mortgage  and  foreclosure  proceedings. 
It  was,  however,  further  held  that,  if  such 
payment  should  not  be  made  according  to 
tlie  terms  of  such  Interlocutory  decree,  then 
the  defendants  should  be  entitled  to  a  final 
decree  dismissing  the  action,  and  adjudging 
Mrs.  Lucas  and  her  husband  to  be  the  ow^n- 
ers  of  the  land  in  fee  simple,  and  quieting 
their  title  as  against  the  plaintiffs.  Such  an 
interlocutory  decree  was  entered,  and,  pay- 
ment not  having  been  made  within  said  00 
days  or  at  all,  a  final  decree  was  then  en- 
tered dismissing  the  action,  and  adjudging 
that  plaintiffs  have  no  title,  interest,  lien,  or 
equity  in  the  land.  The  plaintiffs  have  ap- 
pealed. 

The  said  foreclosure  sale  was  void,  within 
the  rule  declared  by  former  decisions  of  this 
court,  for  failure  to  malce  party  defendant 
the  wife  "Who  was  a  member  of  the  commu- 
nity holding  the  legal  title  to  the  land.  It 
will  therefore  be  seen  in  the  foregoing  state- 
ment that  Mrs.  Lucas  is  in  good  faith  in 
possession  as  the  successor  in  Interest  of  a 
purchaser  at  a  void  foreclosure  sale.  With- 
out discussing  the  additional  facts  and  cir^ 
cumstances  showing  that  possession  was 
taken  with  the  consent  of  appellants,  it  is 
suflScient  to  say  that  this  court  has  held  that 
possession  tal(en  by  virtue  of  a  sale  under 
void  foreclosure  proceedings,  and  held  by  the 
purchaser  or  bis  assignee  in  good  faith,  con- 
stitutes such  purchaser  or  assignee  a  mort- 
gagee in  possession.  See  Investment  Secu- 
rities Co.  T.  Adams  (decided  Feb.  25,  1905) 
79  Pac.  625.  This  question  is  extensively 
discussed  in  the  briefs,  but  it  is  unnecessa- 
17  that  we  shall  again  discuss  it,  since  the 
case  dted  Is  decisive  of  the  points  raised 
here  upon  that  subject 

It  is  assigned  that  the  court  erred  in  com- 
puting the  amount  of  the  interest  due  upon 
the  principal  note.  The  note  provided  for 
interest  at  6  per  cent,  per  annum  until  matu- 
rity, and.  If  not  paid  on  or  before  maturity, 
it  was  to  draw  12  per  cent,  per  annum.  The 
court  computed  Interest  at  the  rate  of  12  per 
cent,  from  the  date  the  note  matured.  It 
Is  contended  that  this  was  contrary  to  the 
rule  approved  In  Krutz  v.  Bobbins,  12  Wash. 
7,  40  Pac.  415,  28  L.  R.  A.  070,  50  Am.  St. 
Rep.  871.  As  we  understand  that  case,  the 
interest  allowed  by  the  trial  court  and  ap- 
proved here  was  computed  exactly  as  was 
done  by  the  trial  court  in  the  case  at  bar. 
The  appellant  there  contended  that  he  was 
entitled  to  Interest  at  the  increased  rate  for 
the  whole  time,  but  it  was  held  that  the 
allowance  of  the  increased  rate  for  the  time 
before  maturity  would  be  in  the  nature  of  a 
jienalty,  and  should  not,  for  that  reason,  lie  al- 
lowed. But  it  was  not  held  that  the  parties 
could  not  contract  for  a  given  rate  until  ma- 


turity, and  for  an  Increased  lawful  rate  to 
be  computed  from  the  date  of  maturity. 

It  is  also  urged  that  it  was  error  to  allow 
12  per  cent,  interest  upon  the  amount  of  tax- 
es paid  by  the  mortgagee  and  its  successors 
In  interest.  The  court  found  that  the  mort- 
gage provided  for  interest  at  the  rate  of 
12  per  cent,  per  annum  upon  taxes  paid,  to 
be  computed  from  the  time  of  their  payment. 
Xo  attacic  is  made  upon  the  findings.  The 
evldeuc-e  is  not  here.  Based  upon  that  find- 
ing, the  court  did  not  err. 

It  is  next  contended  that  the  court  erred 
in  charging  appellants  with  legal  interest 
upon  the  value  of  improvements  placed  up- 
on the  property  by  respondents.  That  equity 
required  the  allowance  of  the  value  of  the 
improvements,  under  the  circumstances,  can- 
not be  doubted.  The  court  found  that  ap- 
pellants had  Icnowledge  that  the  imiwvre- 
ments  were  being  made  by  Mrs.  Lucas  and 
her  husband  under  the  full  belief  that  they 
were  the  owners  of  the  land  In  fee  simple. 
No  objection  was  made  to  the  making  of  the 
improvements,  and  no  claim  was  made  as 
against  said  respondents  until  this  suit  was 
brought,  more  than  three  years  after  the  Im- 
provements were  completed.  "When  the 
mortgagee  makes  permanent  improvements, 
supposing  he  has  acquired  an  absolute  title 
by  foreclosure,  upon  a  subsequent  redemp- 
tion he  Is  allowed  the  value  of  them,  es- 
pecially if  the  mortgagor  has  by  his  actions 
to  any  extent  favored  the  mistaken  belief." 
2  Jones  on  Mortgages  (6tb  Ed.)  i  1128.  Oth- 
er authorities  are  cited  by  respondents  upon 
this  question,  but  we  do  not  understand  that 
appellants  seriously  contend  against  the  al- 
lowance of  the  value  of  the  improvements, 
but,  rather,  confine  their  objections  to  the 
allowance  of  interest  upon  this  item.  Hav- 
ing in  view  the  circumstances  atmve  detail- 
ed, the  court  found  the  rental  value  of  the 
property  from  the  time  possession  was  first 
taken  to  the  time  the  improvements  were 
completed,  and  also  found  an  increased  rental 
value  after  the  completion  of  the  improve- 
ments. Respondents  were  then  charged,  and 
the  appellants  were  credited,  with  the 
amount  of  such  Increased  rental  value.  In- 
asmuch as  appellants  were  given  the  benefit 
of  the  increased  rental  by  reason  of  the  im- 
provements, it  would  seem  that  equity  would 
require  that  they  should  pay  interest  upon 
the  actual  value  advanced  by  another,  and 
which  had  made  it  possible  for  the  property 
to  yield  the  increased  rental  for  appellants' 
benefit.  Such  was  the  rule  followed  In 
Thomas  v.  Evans  (N.  Y.)  12  K.  E.  571.  59 
Am.  Rep.  510.  We  think  the  rule  equitable 
and  just,  under  the  circumstances  of  this 
case,  and  the  action  of  the  trial  court  in  this 
particular  Is  approved. 

The  next  contention  is  that  the  conrt  erred 
in  entering  the  interlocutory  decree  allowing 
but  90  days  within  which  to  pay  the  mon- 
ey and  redeem  from  the  mortgage.  It  is 
insisted  that  the  decree  should  have  provid- 
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ed  for  sale,  and  for  1  year  within  which  to 
redeem  as  from  an  ordinary  foreclosure  sale. 
It  will  be  remembered  that  respondents  did 
not  bring  this  action,  but  It  was  Instituted 
by  appellants.  If  It  be  treated  either  as  an 
action  In  ejectment,  or  to  quiet  title  against 
respondents,  who  were  mortgagees  in  pos- 
session, then  appellants  are  not  entitled  to 
relief  without  first  offering  to  do  equity  by 
paying  the  amount  due  upon  the  mortgage, 
and  also  for  taxes  and  Improvements,  less 
the  rental  value  of  the  property.  If  It  be 
treated  as  an  action  to  redeem,  then  they 
must  pay  the  amount  necessary  to  redeem, 
or  submit  to  a  dismissal  of  the  action.  They 
cannot  bring  an  action  to  compel  respondents 
to  foreclose  the  mortgage,  since,  by  reason 
of  the  former  defective  foreclosure  proceed- 
ings, respondents  are  mortgagees  in  posses- 
sion. In  an  action  to  redeem  from  a  mort- 
gage, the  Judgment  ordinarily  provides  that 
the  plaintiff  may  redeem  upon  paying  the 
amount  due  within  a  specified  time;  that, 
when  payment  is  made  within  the  time,  the 
defendant  shall  discbarge  the  mortgage  ao^ 
deliver  up  the  mortgaged  premises;  and  that 
upon  default  in  such  payment  the  complaint 
shall  be  dismissed.  2  Jonea  on  Mortgages 
(6th  Ed.)  I  1106.  Such  a  decree  was  approv- 
ed In  Martin  v.  RatcUff  (Mo.)  13  S.  W.  1051, 
20  Am.  St.  Rep.  605.  The  court  there  stat- 
ed that  under  the  statutes  of  Missouri  a  sale 
Is  contemplated  in  all  foreclosures,  as  la  true 
in  this  state;  but  It  was  observed  that  "there 
is  a  wide  distinction  between  a  suit  of  fore- 
closure and  one  brought  to  redeem  from  a 
voidable  foreclosure  sale."  See,  also,  Deck- 
er V.  Patton  ail.)  11  N.  B.  897;  Cllne  v.  Rob- 
bins  (Cal.)  44  Pac.  1023;  Cowing  t.  Rog- 
ers, 34  Cal.  648.  In  Cline  v.  Robblns,  supra, 
the  court  observed  as  follows:  "But  the 
Judgment  Is,  In  form,  erroneous.  It  de- 
crees that  the  mortgage  be  foreclosed,  that 
the  mortgaged  premises  be  sold,  and  that  out 
of  the  proceeds  of  the  sale  the  amount  found 
due  from  plaintiff  to  defendant  be  satisfied. 
It  is  In  the  usual  form  of  a  decree  of  fore- 
closure. But  this  was  not  an  action  brought 
by-a  mortgagee  to  foreclose  a  mortgage.  It 
is,  in  substance,  an  action  brought  by  a  mort- 
gagor to  be  allowed  to  redeem.  In  such  an 
action  the  plaintiff  cannot  compel  the  de- 
fendant to  foreclose,  and  in  such  a  case  the 
Judgment  should  be  that  upon  the  payment 
of  the  amount  due  within  a  reasonable  time, 
to  be  fixed  by  the  court,  the  mortgage  shall 
be  decreed  to  be  satisfied,  and  that  if,  with- 
in such  time,  said  money  be  not  paid,  the 
action  should  be  dismissed."  Under  the  au- 
thorities cited,  the  court  did  not  err  In  en- 
tering the  interiocutory  decree,  and.  Inas- 
much as  there  was  no  compliance  with  its 
terms.  It  was  not  error  to  enter  the  final 
decree  dismissing  the  action. 
The  Judgment  Is  affirmed. 

MOUNT,    C.   J.,    and  FULLERTON   and 
DUXBAR,  JJ.,  concur. 


THOMPSON  et  al.  v.  PRICE  et  al. 

(Supreme  Court  of  Washington.     March  0, 

1005.) 

MOBTGAOE—FOBECLOSUBE—PABTIES— DEED- 
TRUST — CONSTBUCTION. 

1.  Where  a  deed  executed  by  the  owners  of 
the  fee  of  certain  real  estate  contained  apt 
words  of  conveyance  and  covenants  of  warranty, 
and  purported  to  convey  all  the  interest  the 
grantors  had,  subject  to  the  condition  that  the 
land  should  be  held  in  trust  for  the  benefit  of  a 
certain  town,  and  to  be  sold  to  the  best  ad- 
vantage, and  the  proceeds  applied  to  any  in- 
debtedness of  the  grantors,  or  either  of  them,  or 
a  specified  bank,  and,  after  such  indebtedness 
had  been  paid,  then  the  balance,  if  any,  to  be 
returned  to  the  grantors,  their  assigns  or  legal 
representatives,  it  passed  the  fee  to  the  grantee. 

2.  The  trust  created  thereby  was  a  personal 
trust,  and  not  one  that  ran  with  the  land ;  and 
the  grantors  retained  no  such  interest  as  re- 
quired them  to  be  made  parties  to  the  foreclosure 
of  a  mortgage  existing  thereon  at  the  time  of 
the  conveyance,  to  pass  the  fee  in  the  lands  to 
the  purchaser  at  the  foreclosure  sale,  especially 
in  view  of  the  statute  providing  that  a  trustee 
of  an  express  trust  may  sue  without  joining  the 
persons  tor  whose  benefit  the  suit  is  presecuted. 

Appeal  from  Superior  Court,  Whitman 
County;  S.  J.  Chadwlck,  Judge. 

Action  by  Gaylord  W.  Thompson  and  an- 
other against  Narcissa  Price  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.     Affirmed. 

Ben  F.  Tweedy,  P.  W.  Kimball,  and  F.  D. 
Culver,  for  appellants.  Thomas  Nelll  and 
Harvey  &  Weity,  for  respondents. 

FULLERTON,  J.  On  S^tember  1,  1880, 
W.  B.  St^henson  and  Sophia  V.  Stephenson, 
his  wife,  W.  M.  Chambers  and  Minnie  E. 
Chambers,  his  wife,  being  then  the  owners 
in  fee,  as  tenants  in  common,  of  certain  de- 
scribed real  property  situate  In  Whitman 
county.  In  this  state,  mortgaged  the  same 
to  one  Richard  W.  Price  to  secure  the  pay- 
ment of  a  loan  made  them  by  Price  of  the 
sum  of  $4,000.  Later  on,  one  La  Fayette 
Williams  became  the  owner  of  an  undivided 
one-half  of  the  property,  through  certain 
mesne  conveyances  from  W.  M.  Chambers 
and  wife,  subject  to  the  lien  of  the  mortgage 
aforesaid,  and  on  December  31,  1894 — his 
wife.  Nettle  C.  Williams,  Joining  In  the  deed 
of  conveyance — conveyed  the  same  to  the 
defendant  L.  B.  McCarter.  This  last-men- 
tioned deed  contained  apt  words  of  convey- 
ance and  covenants  of  warranty,  and  pur- 
ported to  convey  all  of  the  Interest  the  gran- 
tors had  in  the  premises  to  the  grantee,  sub- 
ject to  a  trust  expressed  In  the  following 
language:  "This  land  to  be  held  In  trust  by 
the  said  second  party  for  the  benefit  of  the 
town  of  Moscow,  the  same  to  be  sold  by  said 
second  party  to  the  best  advantage  and  the 
proceeds  thereof  to  be  applied  to  any  indebt- 
edness owing  by  the  said  first  parties  or  ei- 
ther of  them  or  the  Farmers'  Bank  of  Mos- 
cow, Idaho,  and  after  such  indebtedness  has 
been  paid,  then  the  balance,  if  any  there  be, 
to  be  returned  to  the  said  parties  of  the 
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first  part,  to  their  assigns  or  legal  representa- 
tives." Subsequent  to  the  execution  of  this 
deed,  Richard  W.  Price  foreclosed  his  mort- 
gage, and  caused  the  property  to  be  sold,  at 
which  sale  he  became  the  purchaser  for  the 
amount  of  his  mortgage  debt,  which  then 
amounted  to  $5,387.10.  This  sale  was  duly 
confirmed  by  the  court,  and  a  deed  issued  to 
Price  by  the  sheriff  conducting  the  sale, 
which  deed  bore  date  of  October  9,  1895. 
Price  entered  into  possession  of  the  proper- 
ty immediately  after  the  sale,  and  held  such 
possession  by  himself  and  his  tenants  until 
his  death,  on  January  8,  1899.  Price  left  a 
will  In  which  he  bequeathed  the  property  to 
his  wife,  Narclssa  Price.  Afterwards  Narcis- 
sa  Price  conveyed  a  part  of  the  land  to  the 
respondents  A.  C.  Atkinson  and  Mary  J.  At- 
kinson, who  immediately  entered  Into  pos- 
session of  the  part  so  conveyed,  and  were 
in  such  possession  at  the  time  of  the  com- 
mencement of  this  action.  The  remainder 
of  such  land  continued  In  the  possession  and 
ownership  of  Narclssa  Price.  After  the  sev- 
eral conveyances  herein  mentioned,  Williams 
and  wife,  claiming  to  have  paid  the  indebted- 
ness mentioned  in  the  trust  deed,  and  to 
have  become  thereby  entitled  to  a  reconvey- 
ance of  the  property,  conveyed  It  to  the  ap- 
Xtellants,  who  bring  this  action  to  recover  the 
same.  The  trial  court  ruled  that  the  title 
to  the  entire  tract  became  vested  in  Richard 
W.  Price  by  the  foreclosure  proceedings,  and 
the  correctness  of  this  ruling  presents  the 
principal  question  involved  on  this  appeal. 

It  is  the  contention  of  the  appellants  that 
no  title  passed  to  Richard  W.  Price  to  the 
undivided  half  interest  in  question  by  virtue 
of  the  foreclosnre  proceedings,  and  hence 
none  could  pass  to  his  successors  in  interest 
by  his  will  and  the  successive  deeds  of  con- 
veyance made  thereafter.  The  argument  is 
that  the  deed  from  Williams  and  wife  to 
McCarter,  being  subject  to  a  trust,  did  not 
pass  the  entire  fee,  and,  as  neither  Williams 
nor  his  wife  were  made  parties  to  the  fore- 
closure proceedings,  the  fee  was  not  cut  off 
thereby,  but  remained  in  Williams  and  his 
wife,  and  passed  to  the  appellants  by  virtue 
of  the  deed  above  mentioned  from  Williams 
and  wife  to  them.  We  cannot  think  this 
contention  sound.  The  deed  from  Williams 
and  wife  to  McCarter  unquGsUouably  passed 
the  fee  from  the  former  to  the  latter.  It 
not  only  contained  apt  words  of  conveyance 
and  covenants  of  warranty,  but  a  positive 
admonition  and  direction  to  sell  and  convey 
the  land  in  fee.  To  convey  a  fee  the  grantor 
must  be  possessed  of  a  fee,  and  it  Is  a  con- 
tradiction in  terms  to  say  that  McCarter 
could  convey  the  land  in  fee  to  bis  grantees, 
but  did  not  possess  a  fee  himself.  It  may 
be  that,  bad  the  title  remained  in  McCarter 
after  his  grantors  liad  paid  the  debts  intend- 
ed to  be  paid  by  the  grant,  equity  would  have 
compelled  a  reconveyance  of  the  land  by 
McCarter  to  his  grantors,  or  their  successors 
in  interest,  but  this  does  not  prove  that 


sometliing  less  than  a  fee  was  conveyed  by 
the  deed  of  conveyance.  Equity  acts  upon 
the  person  as  well  as  upon  things,  and  it 
would  have  compelled  such  conveyance,  as 
being  a  personal  obligation  on  the  part  of 
McCarter  to  deal  equitably,  not  because  of 
any  interest  the  grantors  retained  in  the 
land.  This  is  made  plain  when  it  is  remem- 
bered that  equity  would  have  acted  in  the 
same  way  with  reference  to  the  proceeds  of 
a  sale  of  the  land,  had  McCarter  sold  it  and 
retained  the  proceeds  after  his  grantors  bad 
paid  the  debts  from  other  sources.  It  would 
have  compelled  him  to  pay  over  the  pro- 
ceeds, not  because  the  grantees  retained  any 
interest  in  the  land  which  attached  itself  to 
the  proceeds,  but  because  of  the  i>ersonal 
obligation  of  McCarter  to  deal  equitably. 
The  trust  created  was  a  personal  trust,  not 
one  that  ran  with  the  lands;  and  whether 
McCarter  conv^ed  the  land  voluntarily,  or 
whether  it  was  taken  awoy  from  him  by  vir- 
tue of  a  superior  title,  ail  of  the  interest 
his  grantors  had  therein  would  have  pass- 
ed, and  such  grantors  could  not  recover  it 
from  those  lawfully  acquiring  it  through  Mc- 
Carter. There  was  In  these  lauds,  there- 
fore, no  such  interest  retained  as  would  re- 
quire McCarter's  grantors,  or  the  intended 
beneficiaries  of  the  conveyance,  to  be  made 
parties  to  a  foreclosure  suit  in  order  to  pass 
the  fee  in  the  lands  at  the  foreclosure  sale. 

It  is  not  a  universal  rule  of  equity  pleading 
that  all  persons  interested  in  a  trust  estate, 
and  whose  rights  may  be  affected  liy  the 
final  decree,  must  l>e  parties  to  the  suit.  It 
has  been  held  in  Massachusetts  that,  in  a 
suit  concerning  the  title  to  assets  of  an  insol- 
vent estate,  it  was  not  necessary  to  moke 
the  assignors  or  creditors  parties,  as  the  as- 
signees had  the  legal  title  and  the  right  to 
claim  the  property,  and  were  authorized  and 
empowered  to  represent  the  interests  and 
to  act  for  ail  persons  interested  in  the  trust. 
Stevenson  v.  Austin,  3  Mete.  (Mass.)  474.  So, 
in  Winslow  v.  Minnesota  &  Pacific  Railroad 
Co.,  4  Minn.  313  (Gil.  230),  77  Am.  Dec.  510, 
it  was  said:  "And  the  principle  seems  to  be 
well  settled  that  in  an  action  by  a  creditor 
to  reach  trust  property  in  the  hands  of  ad- 
ministrators or  trustees  who  have  the  con- 
trol of,  and  whose  duty  it  is  to  protect  tbe 
property,  the  cestuls  que  trustent  need  not 
be  Joined  as  parties.  Tbe  defense  of  tbe 
trustees  is  their  defense,  and  their  presence 
In  court  is  not  necessary  to  the  protection  of 
their  interests."  In  the  case  of  Kerrison, 
Assignee,  v.  Stewart,  93  U.  S.  155,  23  L.  Ed. 
843,  the  question  was  whether  the  creditors 
of  an  insolvent  firm,  in  whose  favor  a  deed  of 
trust  had  been  executed  by  the  firm,  were 
bound  by  a  decree  against  the  trustee,  and 
that  court  held  that:  "Where  a  trustee  is  in- 
vested with  such  powers  and  subjected  to 
such  obligations  that  his  beneficiaries  are 
bound  by  what  is  done  against  him  or  by 
him,  they  arc  not  necessary  parties  to  a  suit 
against  him  by  a  stranger  to  defeat  the  trust 


Digitized  by 


Google 


Wash.) 


LAUMAN  ▼.  HOOFER. 


953 


In  whole  or  In  part  In  snch  case  be  Is  In 
court  on  their  behalf,  and  they,  though  not 
parties,  are  concluded  by  the  decree,  unless 
It  is  Impeached  for  fraud  or  collusion  be- 
tween him  and  the  adverse  party."  See,  al- 
so, Rlchter  V.  Jerome,  123  U.  S.  233,  8  Sup.  Ct 
106,  31  L.  Ed.  132;  Vetterleln  v.  Barnes,  124 
U.  S.  169,  8  Sup.  Ct  441,  31  L.  Ed.  400; 
Robinson  v.  Pierce,  118  Ala.  273,  24  South. 
984,  45  L.  R.  A.  66,  72  Am.  St.  Rep.  160; 
Robertson  v.  Van  Cleave,  129  Ind.  217,  26  N. 
E.  899,  29  N.  B.  781, 15  L.  R.  A.  68.  So,  here, 
If  It  were  true  that  the  grantors  of  McCar- 
ter  had  an  Interest  in  the  property  conveyed, 
such  Interests  were  cut  off  by  the  foreclosure 
suit  In  which  McCarter  was  a  party.  More- 
over, we  think  the  statute  has  determined 
this  question.  It  Is  provided  that  a  trustee 
of  an  express  trust  may  sue  without  joining 
the  persons  for  whose  benefit  the  suit  Is  pros- 
ecuted. This  being  true.  It  would  seem  that 
the  converse  of  the  proposition  would  be 
true  also,  namely,  that  he  could  be  sued  con- 
cerning the  trust  property  without  Joining 
the  cestuls  que  tmstent.  See  Mead  v.  Mitch- 
ell, 6  Abb.  Prac.  92;  Id.,  17  N.  Y.  210,  72 
Am.  Dec.  455. 

Objection  Is  made  as  to  the  sufficiency  of 
the  summons,  but  the  questions  raised  were 
discussed  and  decided  contrary  to  the  objec- 
tion made,  in  Williams  v.  Plttock,  35  Wash. 
271,  77  Pac.  385. 

There  being  no  error  In  the  record,  the 
Judgment  appealed  from  Is  affirmed. 

MOUNT,  C.  J.,  and  DTJN'BAR  and  HAD- 
liEY,  JJ.,  concur. 


LATJMAN  et  al.  v.  HOOFER  et  al. 

<Supreme  Court  of  Washington.      March  8, 
1905.) 

MININO  CLAIMS— P08SE8SION^JUDOMENT8—BS8 
JUDICATA — FIND^^■OS — EQUITT    SUIT — 
JCBY— APPEAL — BEVIEW. 

1.  Where,  In  a  former  action  between  plain- 
tiffs and  defendants  and  their  privies  to  recover 
possession  of  a  mining  claim,  a  judfrment  was 
rendered  that  neither  plaintiffs  nor  defendants 
had  any  possessory  rights  to  the  ciaima,  which 
was  nnappealed  from,  but  immediately  after 
its  entry  plaintiffs  in  that  action  relocated  the 
claims  as  nnapproprlated  public  land,  and  re- 
tained possession,  and  did  the  required  assess- 
ment work  thereon,  such  judgment  was  res 
judicata  as  to  the  parties  and  their  successors 
In  interest  as  to  their  then  existing  rights. 

2.  Where,  immediately  after  a  judgment  in  an 
action  to  recover  possession  of  certain  mining 
claims,  finding  that  neither  of  the  parties  liad 
any  possessory  rights  In  the  claims  in  question, 
plaintiffs  in  that  action  relocated  the  claims, 
and  thereafter  did  the  required  assessment  work 
thereon,  a  finding  that  such  relocations  were 
made  on  unoccupied  public  land,  as  required  by 
law,  was  proper. 

3.  Where,  in  an  equity  suit,  the  court  made 
findings  independent  of  the  verdict,  which  find- 
ings were  amply  sustained  by  the  evidence,  an 
assignment  that  the  court  erred  in  calling  a 
jury  in  C.  county  and  in  submitting  questions  of 
fact  to  it  will  not  be  reviewed. 


Appeal  from  Superior  Court,  Skamania 
County;   A.  L.  Miller,  Judge. 

Action  by  V.  M.  Lauman  and  others  against 
A.  Hoofer  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Reynolds  &  Stewart,  for  appellants.  Dell 
Stuart  and  W.  W.  McCredle,  for  respond- 
ents. 

MOUNT,  C.  J.  This  action  was  brought 
by  appellants  to  recover  a  decree  quieting 
their  alleged  possessory  right  to  certain  min- 
ing claims  located  In  Skamania  county.  The 
respondents,  by  their  answer,  denied  any 
right  of  appellants  to  the  property  In  ques- 
tion, and  by  cross-complaint  alleged  posses- 
sory right  In  themselves,  and  prayed  for  a 
decree  quieting  their  right  to  possession.  By 
stipulation  the  venue  of  the  action  was  chan- 
ged from  Skamania  to  Clarke  county,  and 
the  trial  took  place  In  the  latter-named  coun- 
ty before  the  court  and  a  Jury,  a  Jury  being 
called  as  advisory  upon  one  question  of  fact 
After  a  trial  the  court  made  findings  of  fact 
and  entered  a  decree  in  favor  of  the  respond- 
ents. From  this  decree  the  appeal  Is  prose- 
cuted. 

These  facts  are  not  disputed  In  the  case: 
In  the  year  1898  the  respondent  Adolph  Hoot- 
er and  Victor  Carlson  brought  an  action 
against  J.  G.  Copley  and  U.  M.  Lauman  for 
damages,  for  possession,  and  to  quiet  title  to 
the  same  property  now  in  dispute.  In  that 
action  the  defendants  appeared,  and  prayed 
for  affirmative  relief  against  plaintiffs,  sub- 
stantially the  same  as  In  this  action.  The 
action  was  tried,  and  It  was  later  adjudged 
that  neither  the  plaintiffs  nor  defendants.  In 
that  action  had  any  possessory  rights  to  ithe 
mining  claims  In  question.  The  Judgment  in 
that  case  was  not  appealed  from.  Immedi- 
ately after  the  entry  of  Judgment  the  plain- 
tiffs in  that  action  relocated  the  mining 
claims,  and  have  since  that  time  had  posses- 
sion, and  have  done  the  required  assessment 
work  thereon.  Since  the  date  of  this  reloca- 
tion the  said  Copley  died,  and  the  appellants 
In  this  actiou  have  succeeded  to  his  rights. 
The  said  Victor  Carlson  has  also  died,  and 
bis  heirs  at  law  have  succeeded  to  his  rights. 

Under  these  facts  the  Judgment  In  the 
former  case  is  clearly  res  adjudlcata  as  to 
the  original  parties  and  their  successors  In 
Interest,  and  binding  against  them.  The  on- 
ly material  questions,  therefore,  before  the 
lower  court,  or  to  be  considered  now  on  this 
appeal  upon  the  merits,  are  questions  of  fact, 
which  relate  to  the  amount  of  assessment 
work  done  and  the  validity  of  the  last  loca- 
tions. Upon  the  evidence  the  trial  court — 
we  think,  correctly — found  that  the  last  relo- 
cations were  made  upon  unoccupied  govern- 
ment laud  as  required  by  the  laws  of  this 
state  and  of  the  United  States,  and  that  the 
necessary  assessment  work  has  been  done  by 
the  respondents  to  entitle  them  to  posses- 
sion. 
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There  Is  no  merit  In  the  assignment  that 
the  court  erred  In  calling  a  jury  In  Claiiie 
county,  or  in  submitting  questions  of  fact  to 
the  Jury,  because  it  is  agreed  that  this  is  an 
equity  case,  and  therefore  the  finding  of  the 
jury  is  merely  advisory.  The  lower  court 
made  findings  Independent  of  the  verdict, 
and  these  findings  are  amply  supported  by 
the  evidence. 

The  Judgment  is  affirmed. 

DUNBAR,  HADLEY,  and  FULLERTON, 
JJ.,  concur. 


HART  v.  SEATTLE,  R.  &  S.  RT.  CO. 

(Supreme  Court  of  Washington.     March  10, 

1905.) 

CABBIBBS— FEBSONAL     INJURIES— INSTBUC- 
TION— DEGBEE  OF  CARE. 

In  an  action  by  a  passenger  against  a  rail- 
road for  injuries  alleged  to  have  been  sustained 
by  the  plamtiS  turning  bis  ankle  on  a  strip 
nailed  to  the  platform  where  the  passenger 
alighted,  an  instruction  that  the  degree  of  care 
to  be  exercised  by  a  carrier  of  passengers  for 
hire  is  the  highest  degree  of  care  that  is  con- 
sistent with  the  reasonable  and  practical  op- 
eration of  its  business,  in  view  of  the  means 
and  methods  of  conveyance  employed,  was  not 
cause  for  reversal,  especially  as  another  instruc- 
tion that  it  is  the  duty  of  a  carrier  to  provide 
and  keep  the  landing  places  and  platforms  used 
by  it  for  discharging  passengers  from  its  ve- 
hicles, and  all  passageways  leading  to  and  from 
such  places,  in  a  reasonably  safe  condition  for 
the  purposes  intended,  and  other  instructions  in 
which  the  necessity  for  reasonable  care  was  re- 
peated, were  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  ff  1142-1148;  vol.  46, 
Trial,  §«  703-709.J 

Appeal  from  Superior  Court,  King  County; 
Arthur  B.  Griffin,  Judge. 

Action  by  A.  L.  Hart  against  the  Seattle, 
Renton  &  Southern  Railway  Company, 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Peters  &  Powell,  for  appellant  Averill 
Beavers  and  James  A.  Snoddy,  for  respond- 
ent 

HADLEY,  J.  This  l8  an  action  for  dam- 
ages for  personal  injuries  received  by  plain- 
tiff upon  the  station  platform  of  defendant 
company  at  Hillman  City.  The  defendant 
owns  and  operates  an  electric  railway  be- 
tween Seattle  and  Renton,  and  the  plaintiff 
was  a  passenger  upon  one  of  its  cars.  When 
the  car  stopped  at  Hillman  City,  the  plaintiff 
was  in  the  act  of  stepping  from  the  car  to 
the  station  platform,  when  it  is  alleged  that 
it  was  dark.  It  is  also  alleged  that  directly 
beneath  the  step  of  the  car  a  piece  of  wood, 
about  two  Inches  thick  and  four  inches  wide, 
was  nailed  upon  the  station  platform,  and 
projected  above  the  level  thereof;  that  the 
strip  ran  at  right  angles  with  the  longitudinal 
direction  of  the  car  and  track,  extending  out- 
ward from  the  track  the  full  width  of  the 
platform;  that  the  plaintiff  stepped  upon  the 


edge  of  this  projection,  when  bis  ankle  turn- 
ed, causing  him  to  fall,  whereby  he  received 
severe  injuries  in  the  ankle  and  in  both  legs. 
The  answer  does  not  deny  the  condition  of 
the  platform,  but  avers  that  the  defendant 
had  not  knowledge  thereof,  and  also  pleads 
contributory  negligence.  The  cause  was 
tried  before  a  Jury,  and  a  verdict  was  re- 
turned for  the  plaintiff  in  the  sum  of  $1,000. 
The  defendant  moved  for  a  new  trial,  and 
the  court  required  the  plaintiff  to  elect  to  ac- 
cept a  remittance  of  $500  from  the  amount  of 
the  verdict,  or  submit  to  a  new  trial.  The 
plaintiff  so  elected,  and  Judgment  was  there- 
upon entered  In  his  favor  for  $500.  The  de- 
fendant has  appealed. 

There  is  but  one  assignment  of  error.  It 
Is  urged  that  the  court  erred  in  giving  the 
following  instruction:  "You  are  instructed 
that  the  degree  of  care  to  be  exercised  by  a 
common  carrier  of  passengers  for  hire  is  the 
highest  degree  of  care  that  is  consistent  with 
the  reasonable  and  practical  operation  of  its 
business,  in  view  of  the  method  and  means  of 
conveyance  employed."  Appellant's  argu- 
ment is  that  the  high  degree  of  care  required 
of  carriers  of  passengers  applies  only  to 
those  means  for  safety  which  the  passenger 
must  of  necessity  trust  wholly  to  the  car- 
rier, and  that  the  mle  does  not  apply  to 
grounds,  depots,  and  platforms.  It  must  be 
conceded,  however,  that  at  least  reasonable 
care  is  required  as  to  the  condition  of  depots 
and  platforms.  The  criticised  instruction 
does  not  say  that  the  highest  possible  degree 
of  care  Is  required,  but  only  the  highest 
"that  is  consistent  with  the  reasonable  and 
practical  operation  of  Its  business.  In  Tiew 
of  the  method  and  means  of  conveyance  em- 
ployed." Moreover,  the  following  further  in- 
struction was  given:  "Yon  are  instructed 
that  It  is  the  duty  of  a  carrier  of  passengers 
to  provide  and  keep  the  landing  places  and 
platforms  used  by  It  for  discharging  passen- 
gers from  its  vehicles,  and  all  passageways 
leading  to  and  from  such  places,  in  a  rea- 
sonably safe  condition  for  the  purposes  In- 
tended, and  for  any  violation  of  its  duty  in 
this  respect  which  entails  injury  upon  a  pas- 
senger, without  fault  on  his  part,  the  car- 
rier will  be  answerable  in  damages."  The 
necessity  for  reasonable  care  was  also  re- 
peated in  other  instructions.  We  think  the 
Instructions,  as  a  whole,  made  It  clear  to  the 
jury  that  it  was  the  trial  court's  view  that 
not  the  highest  possible  degree,  but  a  rea- 
sonable degree,  of  care  was  required.  That 
at  least  such  was  required  of  appellant  in 
the  care  of  its  station  platform  is  sustained 
by  the  following:  Bethmann  v.  Old  Colony 
R.  Co.  (Mass.)  29  N.  E.  587;  Jordan  v.  N.  Y. 
N.  H.  &  H.  R.  Co.  (Mass.)  43  N.  E.  Ill,  32  L. 
R.  A.  101,  52  Am.  St  Rep.  522;  Missouri  Pa- 
cific Ry.  Co.  V.  Wortham  (Tex.)  10  S.  W. 
741,  3  L.  R.  A.  368;  Wallace  v.  Wilmington 
&  N.  R.  Co.  (Del.)  18  Atl.  818;  Knight  t. 
Portland,  Saco  &  Portsmouth  R.  Co.,  56  Me. 
234,  96  Am.  Dec.  440;   Pennsylvania  Co.  v. 
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McCaffrey  (111.)  50  N.  E.  713.  An  examina- 
tion of  tbe  nboTe  authorities  discloses  that 
most  of  them  recognize  that  the  necessary 
degi-ee  of  care  under  such  circumstances  is 
higher  than  merely  ordinary  and  reasonable 
care.  We  think  the  instructions  in  the  case 
at  bar  were  at  least  within,  and  that  they 
certainly  did  not  go  beyond,  well-recognized 
rules. 
The  judgment  is  affirmed. 

MOUNT,   C.   J.,    and   FULLERTON   and 
DUNBAR,  JJ.,  concur. 


CURTIS  T.   TENINO    STONE  QUARRIES, 

Inc. 

(Supreme  Court  of  Washington.     March  7, 

1905.) 

NEOLIOENCB    —    DANGEBOUS    PBEMISES — INJU- 

BIES  TO   MINORS— TBE8PAS8EBS—U- 

CEN8EE8— INVITATION. 

1.  Error  in  sustaining  a  motion  to  strike  a 
paragraph  from  a  complaint  is  waived  by  plain- 
tiff's pleading  over. 

2.  Where  defendant  maintained  a  quarry  pow- 
er house  OD  its  own  premises,  and  there  was 
nothing  about  the  premises  or  machinery  allur- 
ing or  attractive  to  children,  or  tending  to  in- 
vite them  thither,  and  nothing  dangerous  about 
the  place  and  machinery  when  not  in  u.se.  de- 
fendant was  not  liable  to  a  child  six  years  of 
age,  who  was  a  trespasser  on  the  premises,  and 
was  injured  by  slipping  his  foot  through  an 
opening  in  a  platform,  whereupon  it  was  caught 
and  injured  in  cogwheels  thereunder. 

3.  Plaintiff,  a  child  six  years  of  age,  went  in- 
to defendant's  power  house  of  his  own  volition. 
The  engineer  in  charge  drove  him  and  his  older 
brother  from  the  engine  room,  whereupon  they 
went  to  the  power  room,  where  two  boys  were 
operating  the  levers  by  which  rocic  was  raised 
from  a  quarry,  where  they  talked  to  the  boys, 
who  axked  plaintiff's  brother  to  remain  and 
blow  tiie  whistle  at  the  close  of  the  work. 
Held  that,  such  minor  employes  having  no  au- 
thority to  invite  strangers  on  the  premises,  the 
invitation  did  not  render  plaintiff  and  his  broth- 
er licensees  on  the  premises,  instead  of  tres- 
passers. 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  Archie  Curtis,  an  Infant,  by 
his  guardian  ad  litem,  J.  E.  Curtis,  against 
the  Tenino  Stone  Quarries,  Incorporated. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Govnor  Teats  and  J.  R.  Buxton,  for  appel- 
lant   Charles  A.  Riddle,  for  respondent. 

RUDKIN,  J.  The  defendant  was  on  the 
20th  day  of  August,  1903,  and  for  a  long 
time  prior  thereto,  engaged  In  the  business 
of  quarrying  stone  for  the  market  near  the 
town  of  Tenino,  in  this  state.  In  connec- 
tion with  Its  quarry,  the  defendant  maintains 
a  power  house,  in  which  are  located  engines 
and  other  machinery  employed  lu  the  work 
of  hoisting  the  stone  from  the  quarry.  The 
power  house  is  situate  iu  front  of  the  engine 
room,  and  is  so  constructed  that  signals  can 
be  trausJDJtted  from  the  quarry  to  the  op- 


erators in  the  power  room.  The  machinery 
In  the  power  room  is  beneath  a  platform  9 
feet  in  width,  and  extending  the  entire 
length  of  the  power  room.  This  platform  Is 
constructed  about  4  feet  above  the  ground 
floor.  The  machinery  is  operated  by  a  sys- 
tem of  levers  extending  through  the  floor 
of  this  platform,  and  connecting  with  the 
mnchinerj'  underneath.  These  levers  at  the 
time  of  the  injury  complained  of  were  oper- 
ated by  two  boys  about  18  years  of  age. 
There  was  a  3i^-lnch  auger  hole  through  the 
flooring  of  this  platform,  to  enable  the  op- 
erator to  see  that  the  clutch  below  was  work- 
ing properly.  This  hole  was  within  about  5 
Inches  of  the  end  of  one  of  the  planks,  and 
some  two  years  prior  to  the  accident  a  piece 
of  the  plank,  about  214  inches  In  width,  split 
out  from  this  hole  to  the  end  of  the  plank, 
and  the  floor  was  in  this  condition  at  the 
time  of  the  injury  In  question.  On  the  date 
above  mentioned,  the  plaintiff,  an  infant  of 
the  age  of  about  six  years,  was  in  the  power 
house  on  this  platform,  and  In  passing  across 
the  platform  his  foot  slipped  through  the 
opening  above  described,  and  was  caught 
in  the  cogwheels  about  18  inches  below  the 
platform,  thereby  causing  injuries  which  ne- 
cessitated the  amputation  of  the  foot.  This 
action  was  brought  to  recover  damages  for 
the  injury  so  inflicted. 

The  fourth  paragraph  of  the  original  com- 
plaint was  as  follows: 

"Plaintiff  avers  that  it  was  the  custom  and 
habit  of  the  employes  of  the  said  defendant 
in  charge  of  said  room,  on  and  before  the 
said  29th  day  of  August,  1903,  to  invite  and 
induce  children  to  come  into  the  said  room, 
and  entice  them  upon  the  said  premises  by 
permitting  them  to  blow  the  whistle  of  the 
steam  engine,  and  that  said  defendant  knew 
of  the  same;  that  on  tbe  29th  day  of  Au- 
gust, and  for  a  long  time  prior  thereto,  chil- 
dren of  tbe  town  of  Tenino  were  permitted 
upon  the  premises,  and  into  the  said  room 
of  the  said  defendant  herein  described,  and 
permitted  by  the  said  defendant  to  blow  the 
whistle  and  to  do  other  things  about  said 
premises  and  room,  and  which  had  a  tend- 
ency to  entice  children  into  the  said  room 
and  upon  the  said  defendant's  premises." 

On  motion  of  the  defendant,  this  paragraph 
was  stricken,  and  an  amended  complaint  fil- 
ed, omitting  the  paragraph  so  stricken.  At 
the  trial  in  the  court  below  a  nonsuit  was 
directed  at  the  close  of  the  plaintiff's  case, 
and  from  tbe  Judgment  of  nonsuit  this  appeal 
is  taken. 

The  flrst  error  assigned  is  based  on  the 
ruling  of  the  court  striking  the  fourth  para- 
graph of  the  original  complaint.  The  second 
assignment  is  based  upon  the  ruling  ex- 
cluding testimony  tending  to  prove  the  alle- 
gations contained  in  the  fourth  paragraph 
which  had  already  been  stricken.  It  is 
an  established  rule  of  practice  in  this  court 
that  an  error  in  sustaining  a  motion  or  de- 
murrer to  a  complaint  is  waived  by  pleading 
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over.  See  Reed  t.  Parker,  33  Wash.  107,  74 
Pac.  61;  Prescott  t.  Puget  Sound  Bridge  Co., 
81  Wash.  177,  71  Pac  772,  and  cases  cited. 
For  this  reason  the  court  cannot  consider 
the  ruling  on  the  motion  to  strike,  or  the 
rollngs  excluding  testimony  tending  to  prove 
the  allegations  stricken.  We  are  not  called 
npon  to  express  an  opinion  as  to  the  correct- 
ness of  any  of  these  rulings. 

The  only  remaining  assignment  relates  to 
the  ruling  of  the  court  in  granting  the  motion 
for  a  nonsuit,  and,  with  the  above  ques- 
tions eliminated,  there  is  little  or  no  merit 
in  the  appellant's  case.  The  power  house 
in  question  was  the  private  property  of  the 
respondent,  situate  on  its  own  grounds,  at 
a  distance  of  about  200  yards  from  a  pub- 
lic highway.  The  appellant  was  a  trespasser 
in  the  building  at  the  time  of  the  happening 
of  the  unfortunate  accident  complained  of, 
and  his  rights  are  dependent  upon  the  law 
applicable  to  that  class.  His  counsel  ear- 
nestly insist  that  he  should  have  been  permit- 
ted to  go  to  the  Jury  upon  two  grounds: 
First,  upon  the  theory  of  the  law  underlying 
the  turntable  cases,  and  cases  of  a  kindred 
nature;  and,  second,  because  the  appellant 
was  on  the  premises  by  invitation,  express 
or  implied,  at  the  time  of  the  Injury.  We 
cannot  accede  to  the  first  proposition  ad- 
vanced by  counsel.  We  are  not  unmindful 
of  the  humane  rule  of  law  that  forbids  a 
property  owner  to  leave  unguarded  danger- 
ous machinery  and  dangerous  places,  which 
may  be  of  such  a  character  as  to  attract 
young  children  or  to  allure  them  into  danger; 
but  the  rule  la  not  of  general  application, 
and  cannot  be  extended  to  cases  such  as  this. 
There  was  nothing  alluring  or  attractive 
about  these  premises  or  machinery,  nothing 
to  invite  children  thither,  and  notlilng  danger- 
ous about  the  place  and  machinery  when  not 
in  use.  In  discussing  this  question  in  Clark 
V.  Northern  Paclflc  Ry.  Co.,  29  Wash.  139, 
CO  Pac.  630,  60  U  R.  A.  608,  this  court  said: 
"Appellant  also  cites  what  are  known  as 
the  Turntable  Cases.'  These  cases  are  bas- 
ed upon  the  theory  that  a  turntable  is  a  ma- 
chine of  such  a  nature  as  to  attract  children 
to  play  with  it,  and,  being  inherently  dan- 
gerous for  children  to  handle,  negligence  is 
predicated  upon  the  failure  to  lock  it  or 
securely  fasten  It  so  that  it  cannot  be  mov- 
ed by  children.  The  same  principle  has 
been  applied  where  other  structures  or  condi- 
tions existed,  but  the  doctrine  has  not  been 
uniformly  adopted  by  American  courts,  and 
it  has,  indeed,  been  severely  criticised.  In 
Beach  on  Contributory  Negligence  (3d  Ed.)  { 
61a,  the  author  observes  that  the  trend  of 
the  most  recent  decisions  la  against  it,  and 
many  cases  are  dted.  This  court  applied 
the  role  in  a  turntable  case  in  Ilwaco  Ry.  & 
NaT.  Co.  V.  Hedrlck,  1  Wash.  SL  446,  25 
Pac.  335,  22  Am.  St  Rep.  169;  but,  in  view 
of  the  more  modem  tendency  of  the  courts, 
we  should,  however,  hesitate  to  extend  the 
rule  as  one  of  general  application  to  other 


conditions.  For  espedally  fordble  reason- 
ing upon  this  subject,  we  refer  to  Delaware, 
li.  &  W.  R.  Co.  V.  Reich,  61  N.  J.  Law,  635, 
40  Atl.  682,  41  li.  R.  A.  831,  CS  Am.  St  Rep. 
727.  The  respondent  in  the  case  at  bar  had 
placed  upon  its  premises  no  dangerous  ma- 
chine or  device,  that  was  in  its  nature  and 
at  once  particularly  attractive  to  children." 
To  bold,  as  a  general  and  universal  rule  of 
law,  that  the  owners  of  mills  and  factories 
must  so  construct  and  maintain  their  prem- 
ises as  to  be  reasonably  safe  for  trespassers, 
infants,  or  adults,  regardless  of  how  they 
may  gain  admission,  would  be  destructive  of 
all  industry  and  all  property  rights.  We  are 
satisfied,  therefore,  that  the  respondent  vio- 
lated no  duty  It  owed  to  the  appellant  as  a 
trespasser  upon  its  premises. 

Was  the  appellant  there  by  invitation,  ex- 
press or  implied?  He  went  there  of  his  own 
volition.  The  engineer  in  charge  of  the  en- 
gine room  and  power  house  drove  blm  and 
his  older  brother  from  the  engine  room  a 
short  time  before  the  accident  They  next 
went  to  the  power  room,  where  the  two  boys 
above  mentioned  were  operating  the  levers 
to  raise  the  rock  from  the  quarry.  It  may 
be  conceded  that  these  two  boys  talked  with 
the  appellant  and  his  brother,  and  asked 
his  brother  to  remain  and  blow  the  whistle 
at  the  close  of  work.  These  two  boys  were 
simply  employes  in  the  power  house.  They 
were  not  in  charge  of  the  building,  and  did 
not  represent  or  act  for  the  owner  in  any 
way.  They  had  no  authority  to  Invite  stran- 
gers there,  or  to  impose  burdens  or  obliga- 
tions upon  their  employer,  in  so  far  as  tres- 
passers were  concerned.  There  is  no  pre- 
tense that  the  appellant  was  invited  there 
by  any  person  authorized  to  speak  for  the 
respondent  or  that  any  officer  of  the  respond- 
ent had  any  knowledge  of  his  presence.  It 
is  not  claimed  that  any  wanton  or  willful 
injury  was  inflicted  npon  the  appellant  and 
therefore  none  of  his  rights  were  violated, 
and  no  duty  owed  him  was  neglected  or 
omitted. 

There  is  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

MOUNT,  O.  J.,  and  DUNBAR,  HADLEY, 
and  FULI/ERTON,  JJ.,  concoc 


(!7  Waah.   373> 
WARD  T.  HINKLEMAN  et  ax. 
(Supreme  Conrt  of  Washington.      March  8, 
1903.) 

I^NnlX>BD  AMD  RlfANT— IXABEB  FROV  VOKTa 
TO  MONTH  —  CONSTBUCTIOR  —  AFPB0ACUE8  — 
DEFECTIVSNESS — DUTY  TO  BEPAIB — INJURIES 
TO  THIBD  PEBSOnS— I.ANDI/>BD'B  LIABILITT. 

1.  Where  defendants  leased  a  residence,  ap- 
purtenant to  which  was  a  porch  bridge  over  an 
intervening  space  between  the  house  and  the 
sidewalk,  the  lease  extended  to  and  included  the 
porch  and  approaches,  which  were  under  the  ex- 
clusive control  of  the  tenant  so  that  the  lat- 
ter was  primarily  liable  for  its  repair. 

2.  Under  a  statute  declaring  that  where  prem- 
ises ar*   rented  for  an  indefinita   time,   with 
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^monthly  rent  reservefl.  the  tenancy  shall  be  con- 
'^trued  ajs  a  tenancy  from  month  to  month,  bat 
that  it  shall  continue  until  terminated  by  notice, 
such  a  tenancy,  unless  bo  terminated,  is  a  con- 
tinuing one,  and  not  a  new  tenancy  at  the  be- 
ginning of  each  month. 

3.  Where  an  approach  to  a  house  bailt  on 
piles,  and  connecting  the  bouse  with  a  sidewalk, 
was  in  the  exclusive  possession  of  the  tenant  of 
the  house,  who  was  primarily  liable  for  its  re- 
pair, the  landlord  was  not  liable  for  Injuries  to 
a  third  i>erson  caused  by  defects  in  such  ap- 
proach. 

Appeal  from  Superior  Ooart,  King  Ootm- 
ty;  Oeorge  B.  Morris,  Judge. 

Action  by  Jane  Ward  against  A.  Hlnkle- 
man  and  wife.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

Benson  &  Hall,  for  appellants.  Joseph 
M.  Glasgow  and  Crary  &  Ogden,  for  re- 
spondent 

RUDKIN,  J,  On  the  26th  day  of  Jtine, 
1902,  and  for  atMXit  eight  months  prior  there- 
to, the  defendants  were  the  owners  of  cer- 
tain real  property  on  Seventh  street,  in  the 
city  of  Seattle.  On  this  property  were  sit- 
uate five  tenement  houses,  which  were  rent- 
ed to  different  tenants  from  month  to 
month.  For  eight  months  prior  to  the  above 
date  one  of  these  houses  was  rented  to  a 
Mrs.  Zufeldt.  The  latter  house  was  con- 
strncted  on  piling  about  eight  feet  ba<ik  from 
the  abutting  sidewalk.  There  was  a  porch 
along  the  front  of  the  house,  extending  about 
five  feet  toward  the  street,  leaving  a  space 
of  three  feet  between  the  porch  and  the 
sidewalk.  This  intervening  space  was  cov- 
ered with  boards  one  inch  In  thickness,  at- 
tached to  the  porch  at  one  end,  and  to  the 
sidewalk  on  the  other.  A  daughter  of  the 
plaintiff  occupied  a  room  or  rooms  in  the 
Zufeldt  house.  On  the  above  date  the  plain- 
tiff called  to  visit  her  daughter,  and,  as  she' 
passed  over  this  Intervening  space  between 
the  sidewalk  and  the  porch,  the  boards  gave 
way,  precipitating  her  to  the  ground,  some 
seven  or  eight  feet  beiow.  As  a  result  of 
this  fall,  the  plaintiff  was  seriously  injured. 
There  was  no  written  lease  of  the  house  in 
question,  so  far  as  the  record  discloses. 
Mrs.  Zufeldt  testified  that  she  simply  rented 
the  house,  and  that  the  lots  were  used  in 
common  by  all  the  tenants.  There  was  no 
agreement  for  repairs  between  Mrs.  Zufeldt 
and  the  defendants,  but  it  appeared  in  evi- 
dence that  the  defendant  A.  HInkleman  was 
about  the  demised  premises  from  time  to 
time,  collecting  rent,  viewing  the  premises, 
and  making  such  repairs  as  be  deemed  nec- 
essary. This  action  was  brought  against  the 
defendants,  as  owners  of  the  property,  to 
recover  damages  for  the  injuries  caused  the 
plaintiff  by  falling  through  the  approach  to 
the  porch.  Plaintiff  had  Judgment  below, 
and  the  defendants  appeal. 

The  complaint  alleged  the  ownership  of 
the  property  by  the  appellants,  and  that  the 
.appellants  had  the  management  and  con- 
lo!  thereof  at  the  time  of  the  Injury  com- 


plained of;  that  the  flooring  of  the  porch 
was  rotten  and  defective;  that  the  porch 
and  the  approach  thereto  were  defective  in 
construction,  rendering  them  dangerous  and 
unsafe  to  walk  upon;  and  that  the  appel- 
lants had  notice  of  their  defective  and  dan- 
gerous condition,  or,  by  the  exercise  of  rea- 
sonable care  and  prudence,  could  and  would 
have  had  such  notice.  The  answer  admit- 
ted the  ownership  of  the  property,  but  de- 
nied that  the  appellants  had  the  manage- 
ment or  control  thereof,  and  alleged  affirm- 
atively that  at  the  time  of  the  injury  com- 
plained of,  and  for  about  eight  months  prior 
thereto,  the  house  and  inremlses  were  in  the 
Ifossesslon  of  Mrs.  Zufeldt  as  a  tenant  from 
month  to  month;  that  during  said  time  said 
tenant  bad  the  exclusive  possession  and 
control  of  the  premises;  and  that  there  was 
no  contract  or  agreement  between  the  ap- 
pellants and  their  said  tenant  respecting  re- 
pairs. The  answer  further  pleaded  con- 
tributory negligence.  The  afflrmntive  de- 
fenses in  the  answer  were  denied,  and  upon 
these  issues  the  case  was  tried.  The  ten- 
ancy of  Mrs.  Zufeldt  was  admitted  at  the 
trial,  and  while  she  and  other  witnesses  tes- 
tified that  she  only  rented  the  house,  and 
that  the  other  portions  of  the  property  were 
used  in  common  by  all  the  tenants,  we  en- 
tertain no  doubt  that  the  lease  extended  to 
and  included  the  porch  and  the  approaches 
thereto;  that  the  house,  the  porch,  and  its 
approaches  were  under  the  exclusive  con- 
trol and  dominion  of  the  tenant;  and  that 
she  was  primarily  liable  for  the  rep.airs 
thereof.  The  liability  of  the  landlord  to 
third  persons  for  Injuries  from  defective  re- 
pair of  demised  premises  Is  thtis  stated  in 
volume  18,  p.  238,  Am.  &  Eng.  Enc.  of  liaw 
(2d  Ed.):  "As  a  general  rule,  the  landlord 
is  not  liable  for  injuries  to  third  persons  dur- 
ing the  tenancy  from  the  defective  repair  of 
the  demised  premises;  and  where  the  land- 
lord has  created  no  nuisance,  and  is  guilty 
of  no  willful  wrong  or  fraud  or  culpable 
negligence,  he  Incurs  no  liability  for  any  In- 
Jury  suffered  by  any  person  occupying  or 
going  upon  the  premises  during  the  term  of 
the  demise  at  the  invitation  or  license  of  the 
tenant,  such  as  members  of  the  family,  em- 
ployes, guests,  or  customers  of  the  tenant. 
This  rule  has  been  held  to  extend  to  the 
demise  of  a  building  used  for  public  pur- 
poses. Where,  however,  at  the  time  of  the 
letting,  the  premises  are  In  a  dangerous  or 
unsafe  condition  for  the  avowed  purpose  for 
which  they  are  let,  the  landlord  is  liable  for 
injuries  to  the  person  or  goods  of  a  third 
person  lawfully  upon  the  premises,  arising 
from  such  unsafe  condition;  and  this  is 
especially  true  where  the  building  is  let  for 
a  public  entertainment.  The  reason  for  the 
rule  holding  the  landlord  liable  to  strangers 
for  injuries  from  the  dangerous  condition  of 
such  premises  at  the  time  of  the  letting  is 
that  the  landlord,  by  letting  the  premises  In 
rach  condition,  authorizeff  the  continuance 
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of  sneb  eondltfon,  anfl  la  tberefore  gntlty  of 
misfeasance.**  Again,  at  page  240:  "Where 
at  the  time  of  letting  the  premises  are  In  a 
proper  state  of  repair,  and  they  are  per- 
mitted by  the  tenant  to  get  Into  a  condition 
dangerous  to  the  public  or  to  third  persona, 
the  landlord  is  not,  as  a  general  mle.  lia- 
ble to  third  persons  for  Injories  caused  there- 
from during  the  tenancy.**  Again,  page  242: 
"Where  a  landlord  Is  sued  by  a  third  person 
for  Injnrles  caused  by  the  dangerous  condi- 
tion of  the  premises,  the  burden  is  upon  the 
plaintUf  to  show  that  such  condition  existed 
at  the  time  of  the  letting.**  The  rule  here 
announced  la  sustained  by  all  the  authori- 
ties. Shearman  &  Redfleld  on  Negligence 
(Sth  Ed.)  I  708;  Thompson,  Com.  on  Law  of 
Neg.  i  1129  et  seq.  In  Knanss  T.  Brua,  107 
Pa.  85,  repeated  in  Fow  r.  Roberts,  108  Pa. 
4S8.  It  Is  said:  "We  do  not  doubt  that,  la 
the  absence  of  an  agreement  to  repair,  the 
landlord  is  not  liable  to  a  third  party  for  a 
nuisance  resulting  from  dilapidation  in  the 
leasehold  premises  while  In  the  possessloa 
Of  a  tenant**  In  Caty  of  Lowell  v.  Spauld- 
Ing,  4  Gush.  277,  50  Am.  Dec.  775,  Shaw,  O. 
J.,  said:  "By  the  common  law,  the  occupier, 
and  not  the  landlord,  Is  bound,  as  between 
himself  and  the  public,  so  far  to  keep  build- 
ings in  repair  that  they  may  be  safe  for  the 
public;  and  such  occupier  Is  prima  facie 
liable  to  third  persons  for  damages  arising 
from  any  defect.  If,  Indeed,  there  be  an  ex- 
press agreement  between  landlord  and  ten- 
ant that  the  former  shall  keep  the  premises 
In  repair,  so  that  in  case  of  recovery  against 
the  tenant  he  would  have  his  remedy  oyer, 
then,  to  avoid  circuity  of  action,  the  party 
Injured  from  the  defect  and  want  of  repair 
may  hare  his  action  In  the  first  instance 
against  the  landlord.  But  such  express 
agreement  must  be  distinctly  proved.'*  In 
Glass  T.  Colman,  14  Wash.  635,  46  Pac  810, 
this  court  held  that.  If  premises  are  so  con- 
structed as  to  be  entirely  safe  at  the  time 
of  letting,  the  landlord  ia  not  responsible  for 
damages  flowing  from  improvements  placed 
on  the  premises  by  the  tenant  after  taking 
possession.  In  Johnson  v.  Tacoma  Cedar 
Lumber  Ca,  8  Wash.  St  722,  28  Pac.  451,  the 
court  dtes  the  following  from  Shearman  & 
Redfleld  on  NegUgence.  {  711:  "The  liability 
of  the  landlord,  however,  exists  only  In  fa- 
TOr  of  persons  who  stand  strictly  upon  their 
rights  ss  strangers.  Those  who  claim  upon 
the  ground  that  they  were  invited  Into  a 
dangerous  place  must  seek  their  remedy 
against  the  person  who  Invited  them.  If 
they  are  the  guests  of  the  tenant  he,  and 
not  the  landlord,  Is  the  person  from  whom 
they  must  seek  redress  for  Injuries  caused 
by  any  defects  in  the  premises" — and  says: 
"This  statement  of  the  law  by  Shearman  & 
Redfleld  is  quoted  in  many  cases  where  thla 
question  is  raised,  and  can  be  conceded  to 
state  the  general  consensus  of  Judicial  opin- 
ion. It  would  be  as  unreasonable  as  It  is 
unjust  to  bold  the  owner  of  luauufacturlng 


establishments  raaponslbto  Csr  all  damages 
tliat  might  occur  by  reaaon  of  tho  machin- 
ery not  being  kept  In  proper  repair  by  his 
lessee,  when  he,  by  the  very  operations  and 
conditions  of  the  written  lease,  could  have 
no  supervision  over  it  If  such  a  responsi- 
bility would  attach  during  a  short  lease,  it 
would  also  attach  during  a  long  lease,  and. 
aa  no  prudent  man  could  afford  to  run  such 
liska,  the  practical  result  would  be  to  de- 
prive the  owner  of  the  right  to  lease  his 
premises."  It  la  true,  the  abovo  language 
waa  used  in  reference  to  the  lease  of  a  shin- 
gle mill;  but  the  same  reasons  apply  In  oth- 
er cases,  though  perhaps  with  less  force. 
See,  alao,  nsher  t.  Thirkell.  21  Mich.  1,  4 
Am.  Bep.  422;  Johnson  t.  McMillan,  89 
Mich.  36,  86  N.  W.  803;  Ahem  v.  Steele,  115 
N.  Y.  203,  22  N.  B.  193,  5  U  R.  A.  449,  12 
Am.  St  Rep.  778^  and  caaea  dted.  The  cases 
cited  by  the  respondent  are  in  conformity 
with  these  views.  They  an  concede  that  the 
liability  of  the  landlord  depends  upon  the 
condition  of  tho  premises  at  the  time  of  let- 
ting, and  not  at  the  time  of  the  Injury,  un- 
less be  Is  under  contract  to  keep  the  de- 
mised promises  In  repair.  There  is  nothing 
in  the  case  of  Lough  v.  John  Davis  &  Co., 
80  Wash.  204,  70  Pac.  491,  68  L.  R.  A.  802. 
84  Am.  St  Rep.  848^  and  the  aame  case 
reported  In  86  Wash.  448^  77  Pac.  732,  In- 
consistent with  these  views.  The  question 
as  to  the  duty  of  making  repairs,  between 
the  landlord  and  the  tenant  did  not  arise  In 
that  caae,  and  waa  not  paased  upon.  The  In- 
jury in  that  case  reaulted  ftom  a  defect  in 
the  proporty  which  was  not  Included  in  the 
lease,  and  the  duty  to  repair  such  property 
rested  upon  the  landlord,  and  not  upon  the 
tenant 

The  comt  below  seems  to  have  placed  the 
liability  of  the  appellants  on  the  ground  that 
a  nuisance  existed.  We  will  not  stop  to  In- 
quire whether  or  not  a  mere  defect  in  a 
private  approach  to  a  private  residence  can 
properly  be  classed  aa  a  nuisance,  as  the 
liability  of  the  landlord  for  a  nuisance  is 
coextensive  with  his  liability  for  lack  of  re- 
pairs. The  nuisance  must  have  existed  at 
the  time  of  the  letting,  or  the  property  must 
have  been  let  for  a  purpose  which  would 
naturally  create  a  nuisance,  or  the  landlord 
must  have  assented  to  tho  creation  of  the 
nuisance.  A  mere  defect  caused  by  a  fail- 
ure to  repair  after  letting,  where  the  prem- 
ises were  in  proper  repair  at  the  time  of 
letting,  and  where  the  duty  to  repair  de- 
volves upon  the  tenant  imposes  no  llabtiity 
on  the  landlord,  even  though  the  lack  of  re- 
pair might  In  time  create  a  nuisance.  See 
authorities  above  dted. 

Counsel  further  says  that  assuming  that 
Mrs.  Zufeldt  was  in  possession  of  the  de- 
fective premises,  she  was  merely  a  tenant 
from  month  to  month,  and  there  was.  In 
contemplation  of  law,  a  reletting  at  the  be- 
glnulne  of  each  month.  The  le^l  fiction 
that  there  Is  a  re-eati'y  and  a  reletting  at 
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the  beginning  of  every  month  Is  too  refined 
to  meet  our  approval.  It  Is  tme,  our  stat- 
ute declares  that  where  premises  are  rented 
for  an  Indefinite  time,  with  monthly  rent 
reserved,  the  tenancy  shall  be  construed  to 
be  a  tenancy  from  month  to  month.  But 
the  statute  further  provides  that  the  ten- 
ancy shall  continue  until  terminated  by  a 
notice,  and,  unless  so  terminated,  the  ten- 
ancy Is  a  continuing  one.  "In  case  of  pe-, 
riodlcal  tenancies,  the  better  doctrine  seems 
to  be  that  the  tenancies  for  the  several  re- 
curring periods  are  to  be  considered  as  con- 
stituting a  continuing  tenancy,  and  not  a 
renewal  of  the  lease  for  each  new  period, 
and  therefore  the  liability  of  the  landlord 
depends  upon  the  condition  of  the  premises 
at  the  time  of  the  beginning  of  the  first 
periodical  tenancy."  18  Am.  &  Blag.  Enc.  of 
Law,  p.  244. 

For  the  foregoing  reasons,  the  appellants 
were  not  responsible  for  the  defective  con- 
dition of  the  demised  premises  at  the  time  of 
the  injury  complained  of;  and,  Inasmuch  as 
no  attempt  was  made  to  charge  them  with 
liability  for  such  defect  at  any  other  time, 
the  court  should  have  instructed  the  Jury, 
as  requested,  to  return  a  verdict  In  their 
favor.  For  this  error  the  Judgment  Is  re- 
versed, with  directions  to  dismiss  the  ac- 
tion. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLBJl- 
TON,  and  HADLEY,  JJ.,  concur. 


TWIGa  V.  JAMES  et  al. 

(Supreme  Court  of  Washiugton.     March  10, 
1905.) 

XOBTOAOB  FOBECLOSUBB— DEFAULT— JURISDIC- 
TION—DEFICIENCY  JUDOMENT^VACATION  OF 
JUDGMENT  —  FBAUD  — MODE  OF  FBOCEDUBE — 
LIMITATIONS. 

1.  A  complaint  showed  that  the  mortgage 
sought  to  be  foreclosed  was  given  to  secure 
notes  made  by  defendants,  and  that  the  land 
mortgaged  was  within  the  county,  and  the  court: 
found  that  the  default  of  defendants  had  been 
duly  entered.  Held,  that  the  court  had  juris- 
diction to  enter  a  default  judgment  against  de- 
fendants, and  decree  foreclosure  of  the  mort- 
gage. 

2.  Where  the  complaint  to  foreclose  a  mort- 
gage alleges  that  the  mortgage  was  given  to 
secure  two  notes,  and  the  complaint  is  taken  as 
confessed  by  defendants,  a  default  judgment  of 
foreclosure  will  not  be  vacated  on  the  ground 
that  the  mortgage  in  fact  secured  but  one  of 
the  notes. 

8.  Where  the  court,  before  the  entry  of  a  de- 
fault judgment,  finds  that  the  default  of  de- 
fendants had  been  duly  entered,  service  of  sum- 
mons and  complaint  is  presumed. 

4.  The  facts  that,  after  action  for  the  fore- 
closure of  a  mortgage  was  commenced,  defend- 
ants proposed  to  plaintiff's  counsel  to  convey 
the  land  to  plaintiff  in  satisfaction  of  the  debt ; 
that  counsel  agreed  to  consult  plaintiff,  and  no- 
tified defendants,  hut  that  he  did  not  after- 
wards communicate  with  defendants  before  tak- 
ing a  default  judgment  providing  for  a  defi- 
cienc.v — do  not  constitute  fraud,  entitling  de- 
fendants to  set  aside  the  judgment,  it  not  ap- 


pearing that  they  were  misled  by  any  false  rep- 
resentations. 

5.  Under  2  Ballinger'a  Ann.  Codes  &  St.  |g 
51.53,  5156,  5157,  an  application  to  vacate  a 
judgment  on  the  ground  of  fraud  in  obtaining 
it  must  be  by  verified  petition  on  the  same  no- 
tice as  to  time,  mode  of  service,  and  return  as 
in  ordinary  actions,  and  cannot  be  made  by 
motion. 

0.  Under  2  Ballinger'g  Ann.  Codes  &  St.  f 
5156.  a  petition  to  vacate  a  judgment  on  the 
ground  of  fraud  in  obtaining  it  must  be  filed 
within  one  year  after  the  date  of  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  g  743.] 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell.  Judge. 

Action  by  Dora  Twlgg  against  Fannie 
James  and  another.  There  was  Judgment  for 
plaintiff,  and,  from  an  order  denying  a  mo- 
tion to  vacate  the  Judgment,  defendants  ap- 
peal.   Affirmed. 

H.  E.  Peck,  for  appellants.  Fred  H.  Peter- 
son, for  respondent 

HADLEY,  J.  This  appeal  Is  from  an  order 
denying  a  motion  to  vacate  a  Judgment 
The  Judgment  was  entered  June  8,  1899. 
The  motion  to  vacate,  made  upon  special 
appearance  of  the  Judgment  defendants,  was 
filed  February  10,  1904.  The  Judgment 
sought  to  be  vacated  was  for  the  recovery  of 
money  upon  two  promissory  notes  of  the  de- 
fendants, and  also  contained  a  decree  fore- 
closing a  mortgage,  ordering  real  estate  sold 
to  satisfy  the  judgment,  and  awarding  a  de- 
ficiency Judgment  The  motion  to  vacate  Is 
based  upon  the  following  alleged  grounds: 
(1)  That  the  court  had  no  Jurisdiction  to 
grant  the  relief  contained  in  the  decree;  (2) 
that  the  Judgment  was  void.  In  that  It  was 
rendered  by  default  without  proof  of  service 
of  the  summons  and  complaint;  (3)  that  It 
was  procured  by  fraud. 

We  think  the  Judgment  was  not  void  for 
want  of  Jurisdiction.  The  complaint  contain- 
ed two  causes  of  action  upon  two  distinct 
promissory  notes,  and  alleged  that  the  notes 
were  secured  by  mortgage.  The  court  fouud 
that  the  default  of  the  defendants  bad  been 
duly  entered.  This  presupposed  due  service 
of  the  summons  and  complaint.  This  Is  not 
denied  by  anything  In  the  record,  and  we  do 
not  understand  that  it  Is  In  fact  disputed. 
It  Is  also  shown  that  the  mortgaged  land  Is 
In  King  county.  It  follows  that  the  court 
bad  jurisdiction  of  the  persons  of  the  appel- 
lants and  of  the  subject-matter;  also,  to  en- 
ter personal  Judgment  and  to  decree  foreclo- 
sure of  the  mortgage.  It  is  said  that  the 
mortgage  In  fact  secured  but  one  of  the 
notes,  but  the  complaint  alleged  otherwise, 
and  demanded  foreclosure  of  the  mortgage 
for  the  whole  amount  The  allegations  of  the 
complaint  supported  the  judgment.  Appel- 
lants had  notice  of  such  allegations,  and  also 
of  the  demand  In  the  complaint. 

The  point  Is  made  that  the  Judgment  was 
void  for  want  of  proof  of  service  of  the  sum- 
mons and  complaint    It  Is  true,  such  proof 
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does  not  appear  In  th«  statem^it  of  facts 
brought  here,  but  the  aboTe-mentloned  find- 
ing of  the  court,  that  the  default  was  duly 
entered,  meets  that  objection.  "Although  It 
was  irregular  not  to  have  proof  of  service 
appear  of  record,  this  would  not  affect  the 
Jurisdiction  of  the  court  to  render  Judgment." 
State  ex  rel.  Boyle  v.  Superior  Court.  19 
Wash.  128,  52  Pac.  1013,  07  Am.  St  Rep. 
724. 

It  is  contended  that  the  judgment  was  void 
because  procured  by  fraud.  SiJeaklng  now 
without  regard  to  the  matter  of  procedure, 
and  only  uiwn  the  merits  of  the  contention  as 
to  fw.ud,  it  Is  merely  claimed  that,  after  suit 
was  broujiht,  one  of  the  appellants  proposed 
to  respondent's  counsel  that  appellants  would 
convey  the  property  In  satisfaction  of  the 
mortgage  debt;  that  the  counsel  said  he 
would  consult  with  his  client,  and  let  appel- 
lants know  If  she  would  accept  the  offer; 
but  that  he  did  not  communicate  with  appel- 
lants afterwards  before  judgment  was  taken 
which  provided  for  a  dcflcleney.  That  such 
a  conversation  occurred  Is  afBrmed  by  the 
affidavit  of  one  of  the  appellants,  and  Is  de- 
nied by  that  of  the  counsel.  If  the  trial 
court  considered  the  question  of  alleged 
fraud  upon  its  merits.  Its  denial  of  the  mo- 
tion to  vacate  was  equivalent  to  a  finding 
that  appellants  had  not  established  their  con- 
tention, and,  under  the  evidence  In  the  rec- 
ord, we  should  not  be  disposed  to  disturb 
such  finding.  Assuming  that  the  alleged  con- 
versation did  occur,  the  appellants  were  in 
any  event  advised  by  the  complaint  that 
Judgment  was  demanded  for  the  full  amount 
of  both  notes,  and  also  for  a  foreclosure  as 
to  the  amount  of  both.  The  conversation 
amounted  to  no  more  than  a  mere  offer, 
which  was  not  accepted;  and.  Inasmuch  as 
appellants  already  knew  the  extent  and  na- 
ture of  the  demand  of  the  suit,  they  cannot 
claim  fraud  for  a  mere  failure  to  accept  a 
compromise  offer,  since  It  Is  not  shown  that 
they  were  misled  by  any  false  statements  or 
representations.  Respondent  was  entitled  to 
a  deficiency  Judgment  on  the  pleadings.     It 


was  so  held  as  to  this  vetr  Judgment  in  State 
ex  rel.  Twigg  ▼.  Superior  Court,  34  Wash. 
643,  76  Pac.  282.  Under  any  view  of  the 
case,  she  was  entitled  to  foreclosure  and  a 
deficiency  Judgment  as  to  the  note  which  it 
is  admitted  was  secured  by  the  mortgage.  It 
is  shown  here  that  the  land  was  afterwards 
sold  under  the  foreclosure  execution  for  less 
than  the  amount  of  the  Judgment  based  up- 
on that  note  alone.  It  is  not  disputed  that 
the  indebtedness  upon  the  other  note  was 
valid,  due,  and  unpaid.  Respondent  was 
therefore  entitled  to  a  personal  Judgment  for 
the  amount  thereof,  and,  inasmuch  as  it 
stands  as  a  mere  personal  Judgment  for  an 
unpaid  debt,  we  are  unable  to  see  that  ap- 
pellants are  in  any  way  harmed.  If  the 
Judgment  had  been  taken  in  another  action, 
it  wonld  have  been  as  mnch  a  lien  as  it  now 
is. 

Furthermore,  even  if  we  deemed  appel- 
lants' contention  meritorious,  it  has  neither 
l)een  timely  presented  nor  In  the  proper  way. 
Under  our  statute  (sections  5153,  5156,  5157, 
2  BalUnger's  Ann.  Codes  &  St)  an  application 
to  vacate  a  judgment  on  the  ground  of  fraud 
in  obtaining  It  must  be  by  petition  commen- 
ced within  one  year  after  the  Judgment  was 
made,  and  on  the  same  notice  as  to  time, 
mode  of  service,  and  return  as  in  ordinary 
actions.  This  proceeding  was  begun  by  a 
mere  motion  on  special  appearance  without 
the  necessary  notice,  and  nearly  five  years 
after  the  rendition  of  the  Judgment  It  was 
held  In  State  ex  rel.  Boyle  v.  Superior  Court 
supra,  that  the  court  has  not  authority  to  va- 
cate a  judgment  years  after  its  rendition, 
upon  mere  motion,  such  as  was  made  here. 
It  was  pointed  out  that  a  bill  in  equity 
might  lie  to  set  aside  the  judgment  but  that 
In  such  case  the  party  in  Interest  would 
have  to  be  legally  brought  in  by  service  of 
process. 

For  the  reasons  above  stated,  the  Judg- 
ment Is  affirmed. 

MOU.XX,  C.  X,  and  FULLERTON  and 
DUNBAR,  JJ.,  concur. 
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SOUTHERN  PAC.  R.  CO.  y.  SAN  FRANCIS- 
CO SAV.  UNION  et  al.    (L.  A.  1,296.) 

(Supreme  Court  of  California.     Feb.  16,  1009.) 

EMINENT  DOMAIN— CON DBUNATIOR  PROCEED- 
INGS — VALUATION  OF  PKOPEBTT — SEPARATION 
OF  EASEMENT  AND  FEE — MINERAL  AND  OIL 
lANDS— EVIDENCE— EXPERT  TESTIMONY— MO- 
TIONS TO  BTBIKE. 

1.  Where  there  Is  no  substantial  difference  be- 
tween the  value  of  the  fee  and  the  value  of  the 
easement  to  be  taken  by  condemnation  proceed- 
ings, the  value  of  the  fee  may  be  proven  and  as- 
sessed as  damages;  but  where  it  can  be  shown 
as  a  fact  that  the  fee,  burdened  with  the  ease- 
ment, is  of  some  substantial  value  to  the  owner, 
as  where  the  underlying  estate  is  valuable  for 
the  minerals  it  contains,  this  value  is  reserved 
to  the  owner,  and  must  be  taken  into  considera- 
tion in  determining  the  damages  to  be  awarded 
for  the  Imposition  of  the  easement  upon  the 
land. 

2.  A  railroad  acquires  by  condemnation  pro- 
'ceedings  the  permanent  and  exclusive  control 
«f  the  surface  of  the  land,  bnt  acquires  no  title 
to  minerals  or  oils  beneath  the  surface,  and  no 
right  to  appropriate  them ;  but  such  right  re- 
mains in  the  owner  of  the  fee  subject  only  to 
the  obligation  of  supporting  the  railroad's  ease- 
ment. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  1$  S42,  S4T.] 

3.  Where  an  easement  over  oil  land  is  con- 
demned to  be  used  as  a  right  of  way  for  a  rail- 
road, the  railroad  must  pay  the  full  value  of 
the  fee  as  oil  land,  if  the  reservation  to  the 
owner  of  the  fee  of  oil  rights  is  rendered  of  no 
value  because  of  the  railroad's  appropriation  of 
the  surface;  but  the  railroad  may  show,  if 
possible,  that  a  beneficial  ownership  in  the  oils 
underlying  the  right  of  way  is  reserved  to  the 
owner  of  the  fee,  and,  if  it  makes  such  showing, 
the  value  of  the  beneficial  ownership  must  be 
taken  into  consideration  as  something  separate 
from  ibe  value  of  the  easement,  and  the  value 
of  the  easement  alone  be  assessed  as  damages. 

4.  In  proceedings  to  condemn  a  right  of  way 
over  oil  fields,  an  expert  may  testify  as  to  mat- 
ters which  would  influence  him  from  the  stand- 
point of  a  contemplating  buyer  in  determining 
the  market  valne  9i  the  land  in  an  oil-bearing 
territory,  the  number  of  wells  which  could  be 
economically  placed  on  the  amount  of  land 
taken,  and  ordinary  losses  therefrom,  and  the 
general  relation  of  outlay  to  income ;  and  such 
testimony  is  not  objectionable  as  conjectural 
and  speculative. 

5.  But  further  testimony  of  the  witness  that 
he  would  take  into  consideration  what  "he  could 
pay  for  it  and  have  sufficient  margin  for  specu- 
lation during  at  least  five  years"  is  incompetent 
on  the  issue  of  market  value. 

6.  A  motion  to  strike  out  testimony  was  prop- 
«rly  denied,  where  part  of  the  testimony  subject 
to  the  motion  was  proper,  although  another  part 
was  improper. 

7.  In  proceedings  to  condemn  a  right  of  way 
over  oil-bearing  lands,  It  is  permissible  to  show, 
on  the  issue  of  value,  a  progressive  decrease  in 
the  productiveness  of  the  field  witliin  which 
the  land  in  question  is  situated. 

Department  2.  Appeal  from  Superior 
Conrt,  Santa  Barbara  County;  William  S. 
Day,  Judge. 

Condemnation  proceedings  by  the  South- 
on  Pacific  Hailroad  Company  against  the 
Sao  Francisco  Savings  Union  and  another. 
From  an  order  denying  a  new  trial,  plaintiff 
appeals.  Reversed. 
78  P.— 61 


Canfleld  &  Starbuck,  for  appellant.  Rtdi- 
ards  &  Carrier,  for  respondents. 

LORIGAN,  J.  a'bl8  action  was  brought  to 
condemn  a  right  of  way  for  a  relocated  rail- 
road of  plaintiff  in  the  county  of  Santa  Bar- 
bara. The  strip  sought  to  be  condemned 
consisted  of  about  twotblrds  of  an  acre  of 
land  belonging  to  the  defendant  corporation. 
This  strip  lay  along  the  southern  boundary 
of  a  larger  tract,  several  acres  In  extent,  be- 
longing to  the  same  owner,  and  located  with- 
in the  exterior  limits  of  the  Summerland  oil 
field,  or  district,  In  which  the  oil  flows  nat- 
urally from  higher  or  shallower  to  lower  or 
deeper  wells.  The  defendant  Becker  has  an 
Interest  In  both  pieces  of  property  under  a 
contract  with  the  defendant  corporation. 
The  case  was  tried  before  a  jury,  and,  all 
Issues  having  been  waived  except  as  to  the 
value  of  the  property  taken,  the  evidence  In 
the  case  was  limited  solely  to  that  question, 
and,  being  submitted  to  the  Jury,  a  verdict 
was  rendered  In  favor  of  defendants.  The 
plaintiff  moved  for  a  new  trial,  and  from'the 
order  denying  it  appeals. 

The  main  point  on  this  appeal  relates  to 
the  proper  measure  of  value  which  should  he 
applied  in  a  suit  to  condemn  land  of  the 
character  involved  here,  namely  oil  land — 
whether  an  easement  acquired  over  a  strip  of 
oil-bearing  land,  part  of  a  larger  tract  of  the 
same  'character  owned  by  the  same  person. 
Is  equivalent  to  taking  the  fee,  and  mnat  be 
paid  for  as  of  the  Valne  of  the  fee,  or  may 
It,  when  applied  to  such  land,  be  an  Interest 
different  In  law  from  the  fee,  havhig  a  sub- 
stantially different  value,  and  to  prove  which 
the  defendant  should  be  permitted  to  Intro- 
duce evidence?  The  lower  court  held,  as  a 
matter  of  law,  that  In  condemning  a  right 
of  way  over  this  strip  of  land,  part  of  a 
larger  tract  of  oil-bearing  land,  there  could 
be  no  difference  in  value  between  the  ease- 
ment and  the  fee,  and,  not  only,  over  plain- 
tiff's objections,  permitted  defendants  to  ad- 
dress their  evidence  Solely  to  the  value  of  the 
fee,  but  Instructed  the  Jury  that  defendants 
were  entitled  to  have  an  award  to  that  ex- 
tent. It  was  Insisted  by  the  plaintiff  upon 
the  trial  that  It  sought,  and  under  the  law 
was  entitled  to  condemn,  only  an  easement  In 
the  property,  and  endeavored,  by  cross-ex- 
amination of  defendants'  witnesses  and  by 
witnesses  produced  upon  Its  own  part,  to 
show  that  there  was,  In  (act,  a  substantial 
difference  In  value  between  the  fee  In  this 
land  and  the  easement  it  sought  to  condemn 
for  a  right  of  way  across  It.  The  court  re- 
fused to  permit  them  to  make  this  showing, 
and  under  all  these  rulings  the  question 
whether  the  court  was  correct  as  to  the 
measure  of  value  It  applied,  is  presented. 

While  it  Is  no  doubt  true  that  under  the 
law  of  this  state  a  railroad  company  Is  only 
entitled  to  acquire  by  condemnation  proceed- 
ings an  easement  over  the  land,  and  that  the 
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fee  thereof  remains  in  the  owner,  yet  in  most 
condemnation  cases  by  railroad  companies 
this  distinction,  as  far  as  it  enters  Into  a  de- 
termination of  the  damages  to  be  assessed 
for  the  right  of  way  acquired  thereby,  has 
no  practical  application.  Usually  in  such 
cases  there  is  no  substantial  difterence  in 
value  between  the  easement  and  the  fee  of 
which  the  law  will  take  notice.  Hence,  in 
ordinary  cases,  where  condemnation  for  a 
right  of  way  for  railroad  purposes  is  sought, 
evidence  is  permitted  to  show,  as  the  dam- 
ages sustained,  the  full  value  of  the  land 
taken,  upon  the  theory  that  the  easement 
will  be  perpetual;  that  the  right  of  way  ac- 
quired, though  technically  an  easement,  will 
be  permanent  in  its  nature,  and  the  possi- 
bility of  abandonment  by  nonuser  so  remote 
and  improbable  as  not  to  be  taken  into  con- 
sideration; that  the  exercise  of  the  right  will 
require  practically  the  exclusive  use  of  the 
surface;  and  that  any  Interest  which  might 
be  reserved  to  the  owner  in  the  fee  would 
<»ly  be  «  nominal  one  and  of  no  value.  Un- 
der such  circumstances,  as  there  can  be  no 
substantial  determinative  value  in  the  fee 
apart  from  the  easement,  the  law  will  not 
consider  them  separately,  but  will  require 
the  condemning  corporation  to  pay  the  value 
of  the  fee  as  the  measure  of  damages  sus- 
tained. To  illustrate:  Where  a  right  of  way 
is  condemned  over  agricultural  land  or  over 
building  lots,  this  Is  In  effect  to  take  the  entire 
value  of  the  land.  In  either  case  the  under- 
lying ground  upon  which  the  easement  is  im- 
posed can  be  of  no  value  to  the  owner.  The 
sole  value  of  such  lands  consists  of  the  use 
to  which  the  owner  could  devote  the  surface 
— to  cultivation  or  building — and,  when  he  is 
deprived  of  that  use,  the  entire  value  of  the 
land  is  taken  from  him,  and  hence,  for  all 
beneficial  purposes  to  the  owner,  there  can 
be  no  dltterence  in  value  between  the  ease- 
ment and  the  fee.  They  are  substantially 
identical  in  value.  And  to  illustrate  further: 
If  the  whole  of  a  tract  of  mineral  land  is  to 
be  condemned,  whether  such  mineral  has  a 
fixed  situs,  such  as  gold,  iron,  or  coal,  or 
the  land  overlies  minerals  of  a  fugitive  and 
wandering  nature,  such  as  petroleum  oil  or 
natural  gas,  which  may  be  drawn  from  it, 
the  same  rule  for  determining  the  easement 
taken  would  apply.  As  these  minerals  can 
only  be  reached  from  the  surface,  when  all 
the  surface  is  taken  from  him,  the  owner  is 
deprived  of  the  entire  value  of  his  land.  A 
reserved  ownership  in  the  minerals  would  be 
merely  nominal,  and  of  no  advantage  or  ben- 
etit  to  him.  So  that,  in  all  these  cases  which 
we  have  instanced,  it  would  be  idle  to  en- 
deavor to  distinguish,  in  assessing  damages, 
between  the  value  of  the  easement  and  the 
value  of  the  fee,  because,  in  the  nature  of 
things,  tbere  is  no  real  dlfTerence  between 
them.  When  the  easement  is  taken,  the  fee 
is  substantially  taken,  and  for  all  practical 
purposes  In  measuring  damages  the  value  of 


the  fee  is   the  only  available  and  proper 
standard. 

But,  while  it  Is  the  rule  that  where  there 
is  practically  no  substantial  difterence  be- 
tween the  value  of  the  fee  and  the  value  of 
the  easement,  the  court  may  properly  permit 
the  value  of  the  fee  to  be  proven  and  as- 
sessed by  the  Jury  as  the  damages,  yet  in  the- 
ory the  distinction  between  the  two  remains, 
and  In  all  cases,  where  it  can  be  shown  as  a 
fact  that  the  fee,  burdened  with  the  ease- 
ment, is  of  some  substantial  value  to  the 
owner,  this  value  Is  reserved  to  him,  and 
must  be  taken  into  consideration  in  deter- 
mining the  damages  to  be  awarded  for  the 
imposition  of  an  easement  upon  the  land.  In 
condemning  for  a  right  of  way,  no  more  land 
and  no  greater  interest  in  it  can  be  taken  by 
the  railroad  company  than  the  public  nae  re- 
quires, which  is  ordinarily  the  surface  of  the 
land.  While  it  Is  true,  as  we  have  pointed 
out,  that  under  some  circnmstances,  in  as- 
sessing damages,  the  value  of  the  fee  of  the 
land  taken  Is  awarded,  yet  this  Is  because 
in  the  nature  of  things  there  can  be  no  dif- 
ference in  value  between  them.  When,  how- 
ever, such  a  difference  does  exist,  the  rule  is 
different,  and  the  value  of  the  easement  tak- 
en, as  distinguished  from  the  value  of  the 
fee,  is  alone  to  be  ascertained  by  the  Jury, 
and  the  owner  compensated  therefor.  And 
this  difference  In  value  may,  and  usually 
does,  exist  to  a  greater  or  less  degree  In  all 
cases  where  the  underlying  estate  is  valuable 
for  the  minerals  it  contains,  and  when  but  a 
portion  of  the  owner's  land  which  contains 
them  is  burdened  with  the  easement.  What- 
ever minerals  He  beneath  the  right  of  way 
are  reserved  to  the  owner,  and  wherever  such 
minerals  are  in  situ  underlying  this  right  of 
way,  while  he  may  not  enter  upon  it  to  take 
them  (because  the  nature  of  the  easement  re- 
quires exclusive  possession  of  the  surface  by 
the  company),  he  can  drift  from  tunnels  sunk 
upon  his  adjoining  land  and  do  so,  leaving, 
however,  sufficient  support  for  the  easement 
imposed.  Subject  to  this  support,  the  right, 
of  the  owner  of  the  land,  to  take  out  all  the 
minerals  beneath  the  right  of  way.  Is  abso- 
lute. Under  the  condemnation  the  railroad 
company  acquires  the  permanent  and  exclu- 
sive control  of  the  surface  of  the  land,  but 
It  acquires  nothing  more.  It  acquires  no  ti- 
tle to  the  minerals  beneath  the  surface,  and, 
of  course,  no  right  to  dig  beneath  the  sur- 
face for  the  purpose  of  appropriating  them, 
and,  If  It  should  undertake  to  do  so,  could  be 
restrained  at  the  Instance  of  the  owner  of 
the  underlying  fee.  While  the  title  to  the' 
minerals  underneath  the  right  of  way  is  re-' 
served  exclusively  to  the  owner  of  the  land 
across  which  it  is  condemned,  there  Is  no 
doubt  that,  by  being  restricted  from  enter- 
ing upon  it,  it  may  be  much  more  difficult  and 
expensive  for  him  to  take  them  out,  far  more 
so  than  if  he  could  operate  directly  over  the 
land  which  has  been  appropriated  under  the 
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easement;  and  It  may  be  that  much  valuable 
mineral  would  hare  to  be  left  to  afford  sur- 
face support,  or,  if  this  were  taken  out,  a 
substituted  surface  support  would  have  to  be 
provided  by  the  owner.  But  evidence  of  all 
these  matters  would  be  submitted  to  the 
court  and  Jury,  and  would  enter  as  substan- 
tial factors  In  determining  the  value  of  the 
easement  They  would  not  affect  his  re- 
served right  of  ownership  in  the  fee.  While 
our  attention  has  not  been  directed  to  any  de- 
cision of  this  court  adopting  this  as  the  rule 
In  this  state  to  be  applied  In  assessing  dam- 
ages for  the  condemnation  of  a  right  of  way 
over  mineral  lands,  tiie  authorities  seem  to 
be  quite  uniform  upon  the  point  in  other 
Jurisdictions,  as  far,  at  least,  as  lands  con- 
taining mineral  in  situ  are  concerned,  and 
the  rule  seems  to  be  a  reasonable  and  Just 
one.  Some  of  these  authorities  we  cite: 
Bobbins  y.  St  Paul  S.  &  T.  R.  R.  Co.,  22 
Minn.  287;  Hollingsworth  y.  Des  Moines  & 
St  L.  B.  R.  Co.,  63  Iowa,  444,  19  N.  W.  325; 
Tyler  y.  Town  of  Hudson,  147  Mass.  609,  18 
N.  E.  682;  Blake  v.  Rich,  84  N.  H.  289;  Phifer 
y.  Cox,  21  Ohio  St  255,  8  Am.  Rep.  58;  Penn 
Oas  Co.  y.  Versailles  Fuel  Oas  Co.,  131  Pa. 
532,  19  Atl.  833:  North  Pac.  &  M,  R.  Co.  y. 
Forbls,  15  Mont  469,  39  Pac.  671,  48  Am.  St 
Rep.  692. 

But  the  particular  question  presented  in 
this  case,  as  to  the  proper  measure  of  value 
which  should  be  applied  where  an  easement 
is  sought  over  oil-bearing  land,  seems  never 
to  have  been  presented  for  determination  to 
any  court  At  least  our  attention  is  called 
to  no  decision  on  the  subject  and  counsel  up- 
on both  sides  have  been  extremely  thorough 
In  the  presentation  and  discussion  of  the  suti- 
Ject  Counsel  for  appellant  reasoning  from 
analogy,  insists  that  the  same  rule  should 
apply  to  oil  lands  as  to  other  mineral  lands, 
while  counsel  for  respondents  claim  that 
there  is  no  room  for  such  application,  and 
that  there  is  such  a  radical  and  essential  dif- 
ference, both  as  to  the  character  of  the  min- 
erals and  the  nature  of  their  ownership,  as 
to  make  the  rule  inapplicable.  But  we  do 
not  think  this  difference  in  ownership,  or  the 
character  of  the  minerals,  of  such  a  nature 
as  to  make  it  impossible  that  an  owner  ol 
adjoining  land  can  derive  any  benefit  from 
a  reservation  in  his  favor  of  the  petroleum 
oils  in  place,  or  which  are  liable  to  accumu- 
late, by  reason  of  the  physical  laws  govern- 
ing such  fluids,  under  the  land  upon  which 
the  easement  is  Imposed.  Nor  can  it  be  said 
that  it  is  Impossible  to  show,  in  ascertaining 
the  value  of  the  easement  acquired,  that  this 
reserved  right  has  no  determlnatlye  value 
separate  from  the  easement  These  oils  lie 
in  reservoirs,  and,  collectively,  the  owners  of 
the  superincumbent  land  have  an  exclusive 
owuership  In  them.  The  ownership  of  each, 
it  is  true,  is  only  a  qualified  or  partial  owner- 
ship— a  right  to  reduce  the  oil  in  the  com- 
mon reservoir  to  possession  by  sinking  wells 


upon  the  particular  tract  of  land  owned  by 
him  overlying  It.  But,  when  so  being  exer- 
cised, the  owner  of  tlie  well  Is  not  limited  to 
any  particular  territorial  area  beneath  the 
surface  from  which  he  may  draw  the  oil. 
He  may  not  only  draw  from  his  own  land, 
but  he  is  entitled  to  draw  from  the  reservoir 
generally,  and  he  naturally  does  draw,  and 
is  of  right  entitled  to  draw,  to  his  own  well 
the  oil  underlying  the  lands  of  other  surface 
owners.  This,  of  course,  is  a  right  common 
to  all  surface  owners,  and,  as  the  reservoir  Is 
not  Inexhaustible,  there  is  a  liability  that  in 
the  process  of  pumping  the  oil  beneath  the 
lands  of  proprietors  higher  upon  the  strata 
will  be  naturally  diminished,  if  not  depleted, 
by  being  either  drawn  out,  or  by  gravitation 
carried  to  lower  and  deeper  wells.  But, 
aside  from  this  liability  to  loss  from  beneath 
particular  lands,  the  ownership  in  the  oU 
beneath  that  land  may  be  said  to  be  abso- 
lute in  the  owner  of  the  surface:  and  if  his 
right  to  take  it  out  is  not  lost  by  virtue  of 
being  deprived  of  a  part  of  his  surface  land, 
or  his  beneficial  interest  Is  only  to  some  ex- 
tent diminished,  there  is  no  reason  why  a 
corporation  condemning  a  right  of  way  across 
it,  which  takes  only  an  easement  should  pay 
for  this  reserved  and  available  Interest  in 
the  fee.  That  this  reserved  interest  in  the 
oil  under  the  right  of  way  was  of  a  deter- 
minative value  to  the  defendants,  as  owners 
of  the  adjoining  land,  was  what  the  plaintiff 
sought  to  prove.  Its  contention  was  that,  as 
such  owners,  it  was  possible  for  defendants 
to  take  out  by  wells  sunk  along  the  border 
of  the  adjoining  land,  the  oil  in  place  beneath 
the  strip  composing  Its  right  of  way,  and  by 
means  of  such  wells  to  Intercept  the  flow  of 
oil  from  such  adjoining  land  beneath  the 
easement  surface;  and  to  the  extent  that  this 
might  be  accomplished  it  offered  to  show  that 
this  right  was  of  value,  as  something  distinct 
and  apart  from  the  value  of  the  easement, 
and  we  perceive  no  reason  why  it  should  not 
have  been  permitted  to  do  so. 

It  is  contended,  however,  by  the  respond- 
ents, that  whatever  ownership  the  defend- 
ants may  have  in  the  oil  beneath  the  right 
of  way  could  only  be  made  available  from 
the  surface;  that  ownership  of  the  surface 
carries  with  it  the  only  right  in  the  oil  which 
is  of  any  value,  and  that  is  the  right  to  re- 
duce to  possession  the  oil  beneath  that  sur- 
face; and  that  if,  by  putting  down  wells  on 
the  land  adjoining,  they  can  draw  out  the 
oil  from  beneath  the  right  of  way,  they  do 
not  acquire  such  oil  by  virtue  of  any  owner- 
ship they  have  in  it  as  taken  from  the  land 
subject  to  the  easement,  but  they  get  it  by 
virtue  of  their  rights  In  the  surface  of  the 
adjoining  tract  through  which  it  is  drawn. 
We  cannot  accord  with  this  line  of  argument. 
We  do  not  think  it  keeps  in  view  a  proper 
distinction  between  the  qualified  ownership 
of  a  surface  owner  of  land  in  the  general  oil 
deposits  contained  in  the  reservoir,  and  th« 
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like  ownership  which  attaches  to  the  qpeciflc 
qaantlty  which  from  time  to  time  may  be 
under  the  surface  of  a  particular  tract  of 
land.  WhUe,  coUectlrely,  all  the  owners  of 
the  superincumbent  land  have  a  common  in- 
terest In  the  oil  deposit,  yet  the  right  of  an 
owner  of  the  surface  of  a  particular  tract  of 
such  land  to  reduce  the  oil  under  It  to  i>os- 
session  can  only  be  enforced  when  It  comes 
under  his  land.  If  he  can  then  reduce  It  to 
possession  by  drawing  It  from  under  all  his 
land,  notwithstanding  his  right  to  operate 
from  a  portion  of  the  surface  of  such  land 
for  that  purpose  may  be  prevented  by  the 
imposition  of  an  easement  upon  It,  he  retains 
the  same  right  and  to  the  same  extent  as  he 
possessed  it  before  the  easement  was  im- 
posed, and  there  necessarily  would  be  a  dif- 
ference between  the  value  of  the  reserved 
right  and  the  value  of  the  easement  It  Is 
true  that  usually  the  surface  taken  for  a 
right  of  way  would  be  the  most  advanta- 
geous point  from  which  to  draw  the  oil  from 
beneath  it;  but,  in  the  case  instanced.  It 
would  not  be  essentially  requisite.  It  might 
entail  greater  difficulty,  and  be  attendant 
with  less  practical  benefit  and  advantage  for 
the  owner  of  the  adjoining  land,  who  retains 
this  beneficial  ownership  in  the  oil  underlying 
the  right  of  way,  to  operate,  in  acquiring  its 
possession,  from  the  adjoining  land,  than 
from  the  overlying  surface;  but  these  are 
matters  which  would  have  to  be  taken  into 
consideration  In  estimating  the  value  of  the 
easement 

Nor  is  it  true,  as  contended,  that  the  ap- 
propriation of  the  surface  of  the  oil-bearing 
land  of  Itself  necessarily  destroys  all  right 
of  defendants  in  the  oil  underneath  it,  by 
reason  of  such  appropriation.  As  we  have 
indicated  above,  this  does  not  follow  if,  as 
a  fact,  by  virtue  of  owning  adjoining  lands, 
a  reserved  ownership  in  the  oils  beneath  the 
surface  easement  is  of  value.  Not  only 
this,  but  there  are  certain  legal  rights  which, 
while  enforceable  by  any  owner  of  the  sur- 
face of  oil-bearing  lands,  are  equally  secured 
to  the  defendants  In  protection  of  their  re- 
served rights  to  the  oils  underlying  the 
easement,  notwithstanding  the  surface  con- 
trol has  been  taken  from  them.  By  the  con- 
demnation proceedings,  the  plaintiff  could 
not  get  any  interest  in  the  land  itself,  but 
only  a  right  of  way  across  it  It  acqtiired 
no  right  to  the  underlying  oils.  If  it  should 
abstract  them  from  under  this  right  of  way, 
the  defendants  could  recover  their  value  in 
an  action  for  damages  for  their  conversion, 
or  could  maintain  an  action  in  claim  and 
delivery  for  their  possession,  to  the  same  ex- 
tent as  against  any  other  trespasser  (Hall 
v.  Beed,  15  B.  Mon.  [Ky.]  479;  Hughes  v. 
U.  P.  lines,  119  N.  y.  426,  23  N.  E.  1042); 
or,  if  the  plaintiff  should  attempt  to  sink 
wells  on  the  right  of  way,  It  could  be  re- 
strained in  equity  at  the  instance  of  de- 
fendants, on  the  ground  of  a  threatened  ir- 


reparable injury.  Aa  la  uld  in  Bettman  t. 
Harness,  42  W.  Va.  437,  26  S.  B.  272.  36  L. 
B.  A.  566:  "Sncfa  damages  aubtract  from 
the  very  substance  of  the  es^te  and  tend 
to  its  ultimate  destruction.  «  •  •  Petro- 
leum oil  in  place  is  a  part  of  the  realty,  and 
its  unlawful  removal  a  disherison  equity  will 
enjoin."  The  Interest  reserved  to  the  own- 
er in  the  fee  owning  adjoining  land,  upon 
condemiiation  of  a  right  of  way,  is  in  all 
respects  the  same  as  if  he  had  made  a  grant 
or  a  lease  of  a  p<»:tlon  of  the  surface  of  his 
oll-bearlng  laad,  reserving  to  himself,  as 
the  owner  of  adjcrfnlng  land,  the  right  to  all 
minerals  beneath  the  granted  or  leased  tract. 
but  without  right  to  enter  upon  Its  surface 
to  sink  wells.  Such  a  right  has  been  held 
to  be  a  valuable  one  as  to  petrolemn  oil, 
notwithstanding  its  fugitive  and  wandering 
nature,  and  an  attempted  invasion  of  such 
right  enjoined.  Westmoreland  &  G.  N.  G. 
Oo.  V.  De  Witt  130  Pa.  235,  18  Ati.  724,  5  L. 
B.  A.  731.  It  is  true  that,  in  making  a  grant 
or  lease  with  snch  a  reservation  in  favor  of 
his  retained  land,  the  grantor  or  lessor  acts 
upon  his  own  volition,  and  the  value  of  the 
reservation  d^ends  upon  bis  Judgment 
which  may  be  influenced  by  the  location  of 
the  different  tracts  and  the  area  of  granted 
and  reserved  lands  and  other  considerations. 
But,  although  the  proceeding  in  condemna- 
tion is  in  invitum,  these  same  matters  can 
be  taken  into  consideration  in  determining 
whether  the  reservation  which  the  law 
makes  in  these  minerals  is  of  sabstantia] 
benefit  to  the  owner  of  the  adjoining  land. 
If  this  reservation  is  of  no  benefit,  then,  as  a 
matter  of  course,  the  condemning  party  must 
pay  for  the  easement  whatever  the  value 
of  the  fee  Is  ascertained  to  be.  If,  however, 
there  is  a  beneficial  ownership  in  the  oils  un- 
derlying the  right  f)t  way,  as  these  are  re- 
served to  the  owner  of  the  fee,  the  value  of 
this  beneficial  ownership  must  be  taken  into 
consideration  as  something  separate  and 
apart  from  the  value  of  the  easement,  and 
the  value  of  tiie  easement  alone  assessed 
against  the  condemning  party.  As  in  con- 
demnation proceedings  only  an  easement  is 
acquired,  this  is  all  that  the  law  requires 
shall  be  paid  for.  We  discover  no  reason 
why  the  rule  pertaining  to  the  determination 
of  the  value  of  an  easement,  which  is  adopt- 
ed with  reference  to  mineral  lands,  where 
the  minerals  are  in  situ,  should  not  be  ap- 
plied to  easements  over  oil-beaiing  lands. 
In  principle  there  la  no  distinction,  though 
as  to  oil  lands  the  practical  application  of  the 
rule  may  be  more  difilcnlt  It  no  doubt  will 
always  be  more  difficult  to  prove  whether 
a  reserved  right  in  oil  Is  valaable  or  not 
much  more  so  than  such  a  right  in  fixed 
minerals;  but  it  cannot  be  said  to  be  Im- 
possible to  do  it.  It  can  hardly  be  that,  in 
every  case  where  a  right  of  way  is  sought 
to  be  condemned  over  a  strip  of  oil-bearing 
land,  the  valuable  tights  which  were  owned 
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by  the  defendant  when  the  condemoatloii 
proceedings  were  inaugurated,  and  which  the 
condemning  party  does  not  acquire,  are  en- 
tirely lost  to  the  defendant  owning  adjoin- 
ing land  by  reason  of  the  condemnation. 

This  disposes  of  the  main  point  in  the 
ease,  but  appellant  presents  two  other  ques- 
tions relative  to  rulings  of  the  court.  It 
insists  that  the  trial  court  should  have  grant- 
ed its  motion  to  strike  out  the  testimony  of 
the  witness  Kusk,  called  on  behalf  of  de- 
fendant, as  to  the  market  value  of  the  prop- 
erty in  question,  on  the  ground  that  it  ap- 
I)eared  from  his  cross-examination  that  his 
testimony  in  that  respect  was  merely  con- 
jectural and  speculative.  We  do  not  think 
so.  The  witness  fully  quaiifled  himself  on 
direct  examination  to  give  an  opinion  on  the 
subject.  On  cross-examination  be  testified 
as  to  the  matters  which  would  influence 
Urn  from  the  standpoint  of  a  contemplat- 
ing buyer  in  determining  the  market  value 
of  land  in  an  oil-bearing  territory;  the  num- 
ber of  wells  which  could  be  economically 
placed  on  the  amount  of  land  taken,  and 
ordinary  losses  therefrom;  and  tho  general 
relation  of  outlay  to  income.  On  cross-ex- 
amination he  entered  into  no  details,  nor 
gave  any  estimates.  These  were  matters 
which,  it  appears  to  us,  wopld  naturally  be 
taken  into  calculation  in  forming  a  public 
and  general  estimate  of  the  value  of  land 
of  this  character,  and  which  would  influ- 
ence the  minds  of  sellers  and  buyers  with 
relation  to  it,  and  to  which  the  witness 
could  properly  testify.  It  Is  true  the  wit- 
ness, in  addition,  testlQed  that  he  would  take 
into  consideration  what  "he  could  pay  for 
it  and  have  sui&cient  margin  for  specula- 
tion during  at  least  five  years,"  which,  of 
course,  is  not  a  factor  in  determining  market 
value;  and.  If  the  motion  to  strike  out  had 
been  addressed  to  this  particular  testimony. 
It  would,  doubtless,  have  been  granted.  It 
afforded,  however,  no  warrant  for  striking 
out  all  the  testimony  of  the  witness,  and 
the  motion  was  properly  denied. 

It  l8  further  claimed  that  the  lower  court 
erred  in  refusing  to  allow  appellant  to  prove 
a  progressive  decrease  in  the  productive- 
ness of  the  oil  field  within  which  the  land 
in  question  is  situated.  Upon  the  argument 
here,  counsel  for  respondents  do  not  discuss 
the  right  of  the  appellant  to  make  such 
proof,  but  defend  the  ruling  of  the  court  on 
the  ground  that  the  question,  as  addressed 
to  the  particular  witness,  was  too  indefinite 
and  vague.  This  was  probably  true.  Upon 
a  new  trial,  however,  objection  on  that 
ground  may  be  obviated.  As  a  matter  of 
right  the  appellant  was  entitled  to  introduce 
evidence  upon  the  subject.  Such  evidence 
l3  admissible  as  bearing  upon  the  market 
value  of  the  land  in  question,  as  oil-bearing 
land.  As  it  is  permissible  to  show  that  the 
land  sought  to  be  condemned  is  oil-bearing 
•iind,  so  it  is  permissible  to  show  what  kind 
of  oll-bearlng  land  it  is,  and  to  that  end 


to  show  its  degree  of  productiveness,  whether 
increasing  or  decreasing. 

The  order  denying  the  motion  for  a  new 
trial  is  reversed,  and  a  new  trial  ordered. 


We   concur; 
SHAW,  J. 


McFABXiAND,   J.;     HBN- 


M  Cat.  301 
PEOPLE  V.  JAILLES.    (Cr.  1,182.) 

(Supreme  Court  of  California.    Feb.  18,  1905.) 

BAPE — INFOEMATION  —  MSTINCT  OFFENSES  — 
RESISTANCE  —  INSTBUCTIONS  —  WITNESSES  — 
lUPEACUMINT— APPEAL— HABHLBSS  BBBOB. 

1.  Pen,  Code,  |  261,  defines  rape  as  an  act  of 
sexual  iDtercourae  aocomplished  with  a  female, 
not  the  wife  of  the  perpetrator,  (1)  where  the 
female  is  under  the  age  of  16  years ;  (3)  where 
the  female  resists,  but  hef'  resistance  ia  over- 
come by  force  or  violence.  Section  954  requires 
an  indictment  or  information  to  charge  but  one 
offease,  but  permits  the  same  offense  to  be  set 
forth  in  different  forms  under  different  counts. 
Held,  that  an  information  for  rape  containing 
two  counts,  each  charging  a  rape  committed  on 
the  same  day  and  upon  the  same  female,  but  the 
first  charging  the  accomplishment  of  the  rape  by 
force,  and  the  second  alleging  merely  an  act  of 
sexual  intercourse  with  a  female  under  the  age 
of  16  years,  is  not  sulq'ect  to  the  objection  of 
charging  more  than  one  offense,  although  it  does 
not  expressly  state  that  the  matters  set  forth 
are  descriptive  of  the  same  offense. 

2.  An  Information  for  rape,  alleging  that  de- 
fendant "on  and  upon  •  »  •  did  violently 
and  felonionsly  make  an  assault,  and  her  •  •  * 
did  violently  and  feloniously  ravish  and  car- 
nally know  •  •  •  she  having  resisted  his 
said  assault,  and  said  resistance  having  been 
then  and  there  overcome  by  force  and  violence" 
of  defendant,  sufiBciently  alleged  resistance  on 
the  part  of  prosecntrii,  overcome  by  force  or  vio- 
lence, to  the  act  of  defendant  in  aasault&g  and 
ravishing  her. 

3.  In  rape,  a  charge  omitting  to  state,  as  an 
essential  to  a  conviction,  that  it  was  necessary 
to  show  that  prosecutrix  was  not  the  wife  of 
defendant,  was  not  prejudicial,  where  in  anoth- 
er portion  of  the  charge  the  court  correctly  de- 
fined the  offense  as  an  act  accomplished  with  a 
female  not  the  wife  of  the  perpetrator,  etc.,  and 
there  was  no  jjretense  or  testimony  on  any  side 
that  prosecutrix  was  defendant's  wife. 

4.  A  witness  for  tlie  defense  was  asked  on 
cross-examination  if  he  had  not  made  a  certain 
statement,  at  variance  with  his  testimony,  to  a 
certain  person.  Having  denied  making  such  a 
statement,  the  person  named  was  called  in  re- 
buttal, and  testified  without  objection  that  said 
witness  for  the  defense  had  made  a  statement 
under  the  conditions  mentioned  in  the  question 
asked  of  such  witness.  On  cross-examination  he 
testified  that  the  statement  waa  made  in  Span- 
ish; that  be  understood  Spanish,  although  he 
did  not  understand  every  word,  and  could  not 
tell  connectedly  what  was  uttered,  but  his 
knowledge  of  the  words  nsed  by  defendant  was 
derived  from  an  interpreter.  Held,  that  it  was 
not  error  to  refuse  to  strike  out  the  rebuttal 
testimony  on  the  ground  that  the  same  was 
hearsay,  and  to  rule  that  the  objection  thereto 
went  simply  to  the  weight  of  the  evidence. 

5.  The  Riving  of  a  charge  in  a  criminal  case 
that  the  jury  mi^bt  consider  the  manner  of  a 
witness,  his  relation  to  the  controversy,  etc.,  is 
not  ground  for  reversal. 

,  6.  The  refusal  to  charge  that  "the  presamp- 
tion  of  innocence  must  go  with  you,  in  all  your 
deliberations  as  jurors,  in  arriving  at  the  ver- 
dict," was  not  prejudicial,  where  the  court  had 
already  charged  that  defendant  was  presumed 
to  be  innocent  until  the  contrary  was  proved. 
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«nd  waa  entitled  to  an  acquittal  In  caae  of  a  rea- 
.«onabIe  doubt  of  guilt,  and  there  was  no  intima- 
iion  in  the  charge  that  the  presumption  of  inno- 
-cence  could  be  lost  sight  of  at  an7  time  prior  to 
'Arriving  at  a  verdict. 

7.  A  refusal  to  charge  was  not  error  wher* 
'the  substance  of  the  request  was  siren  else- 
where. 

Department  1.  Appeal  from  Superior 
Court,  San  Dl^o  Coiintjr;  N.  H.  Oonklln, 
Judge. 

Florendo  Jallles  waa  convicted  of  rape^ 
and  appeals.    Affirmed. 

EL  B.  Cappa,  O.  EL  a  Sbaw,  and  Kelly  A 
Shaw,  for  appellant  U.  B.  Webb,  Atty.  Gen., 
Casaiua  Carter,  Dlst  Atty.,  and  W.  R.  An- 
drewa,  Dep>  Dlst  Atty.,  for  the  People^ 

ANOELLOm,  J.  Defendant  waa  convict- 
ed of  rape,  and  appeals  from  the  jndgment 
pronounced  upon  said  conviction,  and  from 
an  order  denying  bis  motion  for  a  new  trlaL 

1.  The  defendant  interposed  a  demurror  to 
the  Information  npon  the  ground  that  "tba 
said  Information  charges  more  than  one  of- 
fense." The  demurrer  was  overruled,  and 
this  ruling  of  the  trial  court  is  complained  of 
as  erroneous.  The  Information  contained 
two  counts,  each  charging  a  rape  committed 
by  defendant  on  May  10,  1003,  upon  one  Ma- 
ria Tampo;  the  first  charging  that  a  rape 
was  accomplished  by  means  of  force  and 
violence,  and  against  the  resistance  of  the 
female,  and  the  second  omitting  all  allega- 
tions as  to  force  and  violence  and  resistance^ 
and  simply  alleging  an  act  of  sexual  inter- 
course with  the  said  female,  she  then  and 
there  being  under  the  age  of  16  years.  Sec- 
tion 954  of  the  Penal  Code  proTidea,  "The  in- 
dictment or  information  must  charge  but  one 
offense,  but  the  same  offense  may  be  set 
forth  in  different  forms  undo:  dlflaent 
counts,  and,  when  the  offense  may  be  com- 
mitted by  the  use  of  different  means,  the 
means  may  be  alleged  in  the  alternative  in 
the  same  cotmt"  It  has  beoi  said  by  this 
court  that  while,  under  our  statute,  the  in- 
dictment or  information  may  charge  the 
same  offense  In  different  forms  under  dif- 
ferent counts,  "this  must  be  done  in  such 
a  way  as  to  show  clearly  upon  the  face  of 
the  indictment  or  information  that  the  mat- 
ters and  things  set  forth  In  the  different 
counts  are  descriptive  of  one  and  the  same 
offense."  People  v.  Garcia,  S8  Cal.  102L  It 
must  be  conceded  that  it  would  be  preferable 
for  the  pleader  endeavoring  to  set  forth  one 
offense  in  different  forms  under  different 
counts  to  expressly  state  in  the  Information 
that  the  matters  and  things  so  set  forth  are 
descriptive  of  one  and  the  same  offense. 
Such  a  statement  would  obviate  all  question 
as  to  the  intention  of  the  pleader.  We  think, 
however,  that  despite  tlie  absence  of  such 
a  statem«>t  in  the  information  befwe  na.  It 
is  manifest  that  it  was  sought  to  charge  but 
one  offense,  viz.,  one  rape  committed  on  Ma- 
ria Tampo  on  May  10,  190a  The  nature  of 
the  allegations  in  the  two  counts  shows  this 


very  clearly.  The  only  difference  bctweeo 
the  allegations  of  the  two  counts  is  tliaC 
force,  violence,  and  resistance  are  alleged  In 
one,  without  allegation  as  to  age,  while  In 
the  other  is  the  allegation  as  to  age,  without 
any  allegation  as  to  forces  violaice,  and  re- 
sistance. The  allegations  of  each  show  the 
offense  of  rape,  committed  on  the  same  per- 
son on  the  same  day,  and  indicate  that  the 
district  attorney  was  simply  endeavwing  to 
set  forth  the  same  tranaactlon  In  different 
ways,  so  as  to  bring  the  case  within  either 
subdivision  1  or  subdivision  8  of  section  281« 
Pen.  Code,  as  the  evidence  on  the  trial  might 
show  it  to  have  been.  All  these  allegations 
might  undoubtedly  have  been  Joined  In  one 
count  for  there  is  nothing  inconsistent  in 
them,  or  the  second  count  might  have  been 
entirely  omitted,  for  testimony  showing  the 
existence  of  the  facts  alleged  therein  wonid 
have  been  sufficient  to  sustain  a  convictJon 
under  the  allegations  of  the  first  count  Peo- 
ple V.  Snyder,  76  Cal.  823,  17  PacL  208;  Peo- 
ple V.  Vann,  128  Oal.  118,  121,  61  Pac  776. 
The  decision  of  this  court  to  People  t.  Thomp- 
son, 28  OaL  214,  is  In  point  here,  and  ans- 
talns  the  information.  The  informatlan  in 
People  V.  Oarda,  58  OaL  102,  relied  on  by 
appellant  clearly  charged  two  separate  and 
distinct  assaults.  The  court  there  said:  "In 
brief,  according  to  the  information,  the  de- 
fendant committed  two  separate  and  distinct 
assaults  upon  Lenora  Phllis  on  the  28th  of 
June,  1881,  with  intent  to  murder  bei^-one 
with  a  large  bar  of  iron  while  she  was  but 
three  feet  from  him,  and  the  other  with  a 
loaded  rifle  gun  while  she  was  but  ten  feet 
distant  Proof  of  the  facts  alleged  in  the 
second  count  would  not  have  sustained  the 
averments  of  the  first  nor  would  proof  of 
the  facts  alleged  in  the  first  count  have  sus- 
tained the  averments  of  the  second."  The 
case  is  not  in  point  here. 

2.  It  is  urged  here  for  the  first  time — the 
objection  not  having  been  made  by  demurrer 
— that  the  first  count  of  the  information  does 
not  state  a  public  offense,  in  that  it  does 
not  clearly  charge  that  the  prosecutrix  re- 
sisted the  assault  of  defendant  to  the  end. 
It  is  alleged  in  the  information  that  the  de- 
fendant "on  and  upon  one  Maria  Tampo 
*  *  *  did  violently  and  feloniously  make 
an  assault  and  her,  the  said  Maria  Tampo, 
did  violently  and  feloniously  ravish  and  car- 
nally know  •  •  •  she  having  resisted  his 
said  assault  and  said  resistance  having  been 
then  and  there  overcome  by  the  force  and 
violence  of  said"  defendant  Wis  anfllcient- 
ly  alleged  resistance  to  the  act  of  defeikdant 
overcome  by  force  or  violence.  It  is  sug- 
gested that  it  is  alleged  only  that  she  re- 
sisted "the  assault"  and  not  that  ahe  re- 
sisted the  ravishing.  But  tha  only  assault 
alleged  was  that  committed  In  the  accom- 
plishment of  the  act  of  ravishing.  The  alle- 
gation that  she  resisted  the  assault  and 
"that  such  resistance  was  overcome  by  the 
force  and  violence  of  said"  defendant  neces- 
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sarlly  means  that  she  resisted  the  whole 
thereof,  to  the  very  accomplishment  of  the 
act  charged,  and  that  the  act  was  accom- 
plished only  by  reason  of  the  fact  that  her 
resistance  was  overcome  by  force  and  vio- 
lence. 

3.  In  charging  the  Jury  as  to  what  was  es- 
sential to  a  conviction  under  the  first  count 
of  the  information,  the  trial  court  omitted  to 
state  that  it  was  necessary  to  show  that  the 
prosecutrix  was  not  the  wife  of  the  defend- 
ant. In  another  portion  of  the  charge  the 
court  correctly  defined  the  offense  as  being 
an  act  of  sexual  intercourse,  accomplished 
with  a  female  not  the  wife  of  the  perpetrator, 
under  certain  conditions.  The  omission  not- 
ed above  was  not  prejudicial.  There  was  not 
the  slightest  pretense  that  the  prosecutrix 
was  the  wife  of  the  defendant.  The  defend- 
ant himself  testified  that  he  did  not  know  her 
name,  that  he  had  no  acquaintance  with  her, 
and  that  he  never  saw  her  before  that  night 
Under  the  circumstances  of  this  case,  it 
could  not  be  held  to  be  prejudicial  error  for 
the  court  to  assume  in  its  instructions  that 
she  was  not  defendant's  wife.  See  People  v. 
Baldwin,  117  Cal.  244,  251,  49  Pac.  186. 

4.  The  evidence  very  clearly  establishes 
the  fact  that  the  prosecutrix  was  not  the 
wife  of  defendant 

5.  Adolpho  Jailles,  a  witness  for  the  de- 
fense, was  asked  on  cross-examination  if  he 
had  not  made  a  certain  statement  at  vari- 
ance with  bis  testimony,  to  one  Harry  Hub- 
bell  and  one  Ambrosia  Ruiz  at  a  certain  place 
and  time,  and  denied  having  made  such  a 
statement  Hubbell  was  called  in  rebuttal, 
and  testified,  without  objection,  that  at  the 
time  and  place  stated,  and  in  the  presence 
of  said  Ruiz,  Jailles  made  said  statement. 
On  cross-examination  he  testified  that  Jailles 
made  such  statement  In  the  Spanish  lan- 
guage; that  he  understood  Spanish;  that 
he  did  not  understand  every  word  and  sen- 
tence of  Spanish;  that  he  could  not  put  a 
Spanish  sentence  "connectedly  together,"  and 
could  not  tell  "connectedly"  what  was  utter- 
ed; and  that  bis  knowledge  as  to  the  exact 
words  used  by  Jailles  on  that  occasion  was 
derived  from  what  Ruiz,  who  acted  as  inter- 
preter, then  and  there  told  him.  The  defend- 
ant thereupon  moved  to  strike  out  the  evi- 
dence of  Hubbell  as  to  Jailles'  statement  on 
the  ground  that  the  same  was  hearsay,  and 
bis  motion  was  denied ;  the  court  saying  that 
the  objection  went  simply  to  the  weight  of 
the  evidence  before  the  Jury.  Taking  into 
consideration  all  of  the  evidence  of  the  wit- 
ness upon  this  subject,  we  cannot  say  that 
the  court  erred  in  this  ruling.  It  may  be  add- 
ed that  Ruiz,  the  interpreter,  was  subse- 
quently sworn  as  a  witness,  and  testified  to 
the  making  of  the  statement  by  Jailles. 

6.  We  find  no  prejudicial  error  In  the  mat- 
ter of  Instructions  to  the  Jury.  We  have  al- 
ready discussed  the  question  as  to  the  effect 
of  the  omission  of  the  coart,  in  one  portion 
of  Its  charge,  to  state  that  it  was  neces- 


sary to  show  that  the  prosecutrix  was  not  the 
wife  of  defendant  There  was  nothing  In  the 
Instruction  of  the  court  as  to  "moral  cer- 
tainty" which  could  be  construed  to  define 
that  term  as  being  simply  that  degree  of  cer- 
tainty "which  a  person  would  feel  Justified 
to  act  upon  in  matters  of  importance  to  him- 
self." The  instruction  as  to  the  testimony 
of  the  defendant  was  the  same  instruction 
concerning  which  this  court  has  over  and 
over  again  said  that  a  Judgment  will  not  be 
reversed  because  such  Instruction  was  given. 
No  instruction  was  given  that  called  the  at- 
tention of  the  Jury  to  any  other  particular 
witness  or  class  of  witnesses.  The  court  sim- 
ply informed  the  Jury  that,  as  to  any  witness, 
they  might  take  into  consideration  his  man- 
ner, relation  to  the  controversy,  etc.  As  has 
been  often  said,  this  Is  only  stating  to  the 
Jury  facts  already  within  their  knowledge, 
as  men  of  common  sense.  The  refusal  of  the 
court  to  Instruct  that  the  "presumption  of 
Innocence  must  go  with  you  In  all  your  de- 
liberations, as  Jurors,  in  arriving  at  your 
verdict"  was  not  prejudicial.  The  court  had 
already  instructed  "that  a  defendant  in  a 
criminal  action  Is  presumed  to  be  innocent 
until  the  contrary  is  proved,  and,  In  case  of  a 
reasonable  doubt  whether  his  guilt  Is  satis- 
factorily shown,  be  Is  entitled  to  an  ac- 
quittal." There  was  nowhere  In  the  charge 
any  intimation,  as  In  cases  relied  upon  by  ap- 
pellant, that  this  presumption  of  innocence 
could  be  lost  eight  of  at  any  time  prior  to  ar- 
riving at  a  verdict,  and  the  Jury  could  not 
have  so  imderstood.  In  view  of  the  Instruc- 
tions given.  The  court  refused  to  give  a 
requested  instruction  to  the  efTect  that  the 
prosecution  was  required  to  prove  the  defend- 
ant guilty  beyond  a  reasonable  doubt,  and 
that  the  defendant  Is  not  required  to  prove 
his  Innocence.  The  reason  assigned  was  that 
the  Instruction  was  given  elsewhere,  as  It 
was,  in  substance.  It  was  not  necessary  to 
repeat  it  In  a  different  form. 

7.  The  showing  upon  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence was  not  such  that  we  can  say  that  the 
trial  court,  in  denying  the  motion,  abused 
the  discretion  confided  to  it 

No  prejudicial  error  appearing  in  the  rec- 
ord, the  Judgment  and  order  must  be  affirm- 
ed, and  it  is  so  ordered. 

We  concur:    SHAW,  J. ;   VAN  DYKE,  J. 


14<  Cal.  279 

PROGRESSO  S.  S.  CO.  v.  ST.  PAUL  FIRE 

&  MARINE  INS.  CO.     (S.  F.  8,084.)» 
(Supreme  Court  of  California.    Feb.  13,  1905.) 

MARITIME  INSUBASCE— CONSTBUCTION   OF  POL- 
ICY—ACTTTAI.  TOTAI,  toss. 

1.  In  the  construction  of  maritime  Insurance 
policies  made  payable  at  San  Francisco,  the  law 
of  California  governs. 

2.  A  finding  that  there  was  an  actual  total  Iosk 
of    steamers,    within    maritime    policies    issued 


•Kebearius  denied  Uarch  15,  U06. 
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thereon  Just  before  they  were  to  be  towed  to 
Alaska  to  be  used  for  transportation  on  a  river 
there,  for  the  purpose  of  which  transportation 
the  owner  held  them,  is  warranted  by  evidence 
that  they  were  so  Injured  that  they  could  not 
be  repaired  so  as  to  be  safely  towed  to  Alaska. 

Commissioners'  Deci&ion.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  George  H.  Bahrs,  Judge. 

Action  by  the  Progresso  Steamship  Com- 
pany against  the  St  Paul  Fire  &  Marine 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Page,  McOutchen,  Harding  &  Knight  and 
Page,  McCntchen  &  Bells,  for  appellant.  A. 
H.  Bicketts,  for  respondent 

SMITH,  C.  This  is  an  appeal  from  a  judg- 
ment for  the  plaintiff  and  from  an  order 
denying  defendant  a  new  trial.  The  suit 
was  brought  on  two  policies  of  Insurance 
Issued  by  defendant  to  the  agents  of  the 
Yukon  Transportation  &  Commercial  Com- 
pany, and  made  payable  to  plaintiff  at  San 
Francisco,  Insuring,  In  the  sum  of  ?2,50O 
each,  two  river  steamboats  known  as  the 
Staghound  and  the  Gamecock,  about  to  be 
towed  from  Portland,  Or.,  to  St.  Michaels, 
Alaska.  The  Interest  of  plaintiff  was  that  of 
mortgagee.  Each  policy,  besides  the  words 
of  insurance,  contained  the  memorandum, 
"Warranted  free  from  all  average  and  sal- 
vage." The  two  steamboats,  when  out  about 
36  hours  from  Astoria,  met  with  such  dam- 
age from  the  seas  that  the  towing  steamer 
was  compelled  to  return  with  them  In  a 
badly  damaged  condition  to  Astoria.  Short- 
ly after  their  return  the  assured  gave  notice 
of  abandonment  to  the  defendant,  which  de- 
clined to  accept  it  on  the  specific  grounds 
that  the  damage  was  partial,  and  that  its 
Insurance  was  "warranted  free  of  all  aver- 
age" and  against  "absolute  total  loss  only." 
Of  the  two  steamers  the  Staghound  was 
most  injured.  The  subsequent  history  of 
the  steamboats  does  not  seem  to  be  material 
to  the  case,  but,  as  some  stress  is  laid  ui)on  it 
by  the  appellant.  It  may  be  as  well  to  state 
that  the  two  steamboats  were  libeled  In  the 
admiralty  court  for  breach  of  contract  of 
transportation  and  personal  service,  and  ulti- 
mately sold  by  the  marshal  with  their  equip- 
ments, the  Gamecock  for  $5,596  and  the  Stag- 
hound for  $4,497;  that  the  Gamecock  was 
made  into  a  towboat  at  an  expense  of  $4,- 
000,  and  put  to  use  as  such  on  the  river; 
and  that  the  Staghound  was  broken  up,  and 
her  machinery  removed  Into  the  hull  of  a 
new  tugboat,  and  her  hull  converted  Into 
two  barges. 

One  of  the  questions  mainly  discussed  In 
the  brief  relates  to  the  construction  of  the 
memorandum  clause  of  the  policy,  "Warrant- 
ed free  from  all  average  and  salvage,"  as 
to  which  It  is  claimed  by  the  appellant  that 
this  limits  the  right  of  recovery  to  the  case 
of  "actual  total  loss"  only,  and  excludes  "the 
right  to   abandon"   for  "constructive   total 


loss."  In  discnssing  tills  qnestlon  It  Is  right- 
ly assumed  by  the  counsel  that,  as  the  con- 
tract provides  for  performance  in  San  Fran- 
cisco, the  California  law  must  govern.  This 
will  be  found  In  sections  2704  and  2717,  dv. 
Code;  the  former  defining  "actual"  and  the 
latter  "constructive"  total  loss.  But  It  seems 
that  on  this  question  the  court  below  accept- 
ed the  theory  of  the  appellant,  and  found. 
In  effect,  that  there  was  an  actual  total  loss 
of  the  vessel  as  defined  In  subdivlsloDS  3  and 
4  of  section  2704  of  the  Civil  Code;  and,  if 
this  finding  be  supported  by  the  evidence, 
the  question  discussed  becomes  immaterial. 
The  question,  therefore,  to  be  considered  is 
as  to  the  sufficiency  of  the  evidence  to  sup- 
port this  finding,  and  on  this  question  we  are 
of  the  opinion  that  the  evidence  was  such 
as  to  Justify  the  court  In  finding  that  the  ves- 
sels cotUd  not  be  repaired  so  as  to  be  towed 
to  St  Michaels;  and.  Indeed,  with  reference 
to  the  Gamecock,  which  was  the  least  In- 
jured of  the  two,  the  witness  Jones  expressly 
so  testifies.  The  court  was  therefore  Justl- 
fled  In  finding  that  the  owner  of  the  vessels 
Insured  was  deprived  of  their  possession  at 
the  port  of  destination,  and  also  in  finding 
that  they  were  rendered  valueless  to  the 
owner  for  the  purpose  for  which  It  held  the 
same;  that  is  to  say  for  transporting  freight 
and  passengers  on  the  Yukon  river  In  Alaska. 
This  conclusion  renders  It  unnecessary  to 
consider  other  questions  discussed  In  the 
briefs. 

We  advise  that  the  judgment  and  order  be 
affirmed. 

We  concur:    HARRISON,  C;   GRAY,  C 

For  the  reasons  given  In  the  foregoing 
opinion  the  judgment  and  order  appealed 
from  are  affirmed:  VAN  DYKE,  J.;  AN- 
GELLOTTI,  J.;    SHAW,  J. 


146  Cal.  281 

STIMSON  et  al.  v.  DUNHAM,  CARRIGAN, 
HAYDEN  CO.  et  al.    (L.  A.  1,445.) 

(Supreme  Court  of  California.    Feb.  14,  1905.) 

mechanics'  liens — ENFORCEMENT— CLAIMS  OF 
BCBCONTRACTOBS — COSTS  AND  ATTOBNET'S 
FEES— INTEBPLEADEB— INTEREST. 

1.  Where  owners  were  served  with  eabcon- 
tmctors'  notices,  which,  under  the  provisions  of 
Code  Civ.  Proc.  S  1193,  entitled  them  to  with- 
hold the  whole  amount  due  the  principal  con- 
tractor to  pay  the  claims  of  the  subcontractors, 
they  were  entitled  to  bring  all  interested  parties 
into  court  so  that  their  rights  to  the  fund  could 
be  determined  in  one  suit 

2.  Under  Code  Civ.  Proc.  |  1193,  authorising 
the  contractor  to  recover  upon  a  lien  only  such 
amount  as  may  be  due  him  after  deducting  all 
claims  of  other  parties  for  work  done  and  mate- 
rials furnished,  a  contractor  to  whom  nothing 
is  due  after  such  deduction  is  not  entitled  to  re- 
cover upon  the  lien  filed  by  him. 

3.  Uoder  Code  Civ.  Proc.  g  1196,  reqnh-inc 
the  court  in  proceedings  to  enforce  mechanica 
liens  to  allow  costs  and  attorney's  fees,  a  con- 
tractor who  does  not  establish  his  lien  becanas 
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the  fund  due  bim  ts  exhausted  in  the  payment 
of  subcontractors  is  not  entitled  to  them. 

4.  Under  Civ.  Code,  {  8287,  authorizing  the 
recovery  of  interest  on  liquidated  damages,  ex- 
cept during  such  time  ns  the  debtor  is  prevented 
by  law  from  paying  the  debt,  an  owner,  who, 
under  Code  Civ.  Proc.  §  1193,  is  prevented  from 
paying  the  contractor  because  of  the  service  of 
claims  of  subcontractors  on  him,  is  not  liable  for 
interest. 

5.  A  contractor's  demand  for  extras  does  not 
draw  interest  until  the  amount  thereof  is  ascer- 
tained by  judgment  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  ToL  29, 
Cent.  Dig.  Interest,  8  35.] 

CommlsBioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  William  H.  Stlmson  and  others 
against  the  Dunham,  Carrigan,  Haydeu  Oom- 
pany,  John  N.  Gardiner,  and  otliers.  From 
the  Judgment  rendered,  and  from  an  order 
denying  a  motion  to  annul  the  conclusions 
of  law  and  to  modify  the  Judgment,  defend- 
ant John.N.  Gardiner  appeals.    Affirmed. 

Valentine  &  Newby,  for  appellant.  John 
D.  Pope,  for  respondents. 

COOPER,  C.  Appeal  from  Judgment  and 
from  an  order  denying  appellant's  motion  to 
annul  conclusions  of  law  and  to  modify  Judg- 
ment. 

The  complaint  alleges:  That  plaintiffs' 
testate.  In  September,  1900,  entered  into  cer- 
tain contracts  with  appellant,  by  the  terms 
of  which  appellant  was  to  furnish  material 
and  perform  the  labor  in  putting  in  certain 
pipes,  pump,  and  fittings  in  the  basement  of 
the  Stlmson  Block  and  Douglass  Building  in 
the  city  of  Los  Angeles  for  the  sum  of 
$1,968.  Tliat  appellant  In  due  time  entered 
upon  the  performance  of  said  contracts,  and 

completed  them  on  the day  of  June, 

1901.  That  the  defendants  (except  appel- 
lant, the  contractor),  more  than  40  In  all, 
claim  to  have  furnished  portions  of  the  ma- 
teria] or  labor  In  the  performance  of  the 
contracts,  and  many  of  them  have  served 
written  notices  upon  plaintiffs  that  appellant 
was  indebted  to  them  for  materials  or  labor 
furnished  or  done  in  performance  of  said 
contracts  of  appellant,  and  have  notified 
plaintiffs  to  withhold  money  sufficient  to  pay 
their  demands;  the  total  amount  of  money 
claimed  in  said  notices  exceeding  the  contract 
price  of  said  improvements.  That  plaintiffs 
hare  no  means  of  knowing  whether  the  de- 
mands of  said  parties  so  furnishing  labor 
and  materials  are  Just,  or  the  respective 
amounts,  but  are  desirous  of  making  pay- 
ment of  the  contract  price  and  amount  due 
to  the  materialmen,  laborers,  and  parties 
entitled  thereto,  as  the  court  may  direct. 
That  appellant  claims  that  there  is  a  sum 
due  him  for  extra  materials  and  labor  fur- 
nished and  done  in  the  performance  of  the 
said  controct,  but  plaintiffs  do  not  know  and 
cannot  state  whether  there  is  anything  due, 
or  how  much  is  due  for  extras,  but  that  the 
amount  due  tmder  the  contracts  and  for  ex- 


tras Is  Insufficient  to  pay  all  the  claims  for 
material  furnished  and  labor  done  in  the 
performance  of  said  contracts.  Plaintiffs 
pray  that  the  court  may  determine  and  ad- 
Judge  the  amount  in  which  they  are  indebt- 
ed to  appellant  upon  said  contracts  and  for 
extras  thereunder,  and  that,  upon  the  amount 
being  ascertained,  they  be  permitted  to  pay- 
such  amount  into  court  and  be  discharged; 
that  defendants  be  required  to  set  forth  their 
respective  claims  for  adjudication,  so  that 
the  money  due  by  plaintiff  may  be  paid  as  the 
law  may  award;  and  that  defendants,  and 
each  of  them,  be  restrained  from  filing  any 
Hens  upon  plaintiffs'  premises  pending  the 
hearing. 

The  materialmen  and  laborers  appear  to  be- 
satisfied  with  the  decision,  as  they  have  not 
appealed.  This  opinion  will  therefore  be 
confined  to  the  question  raised  by  the  appel- 
lant, Gardiner.  His  demurrer  to  the  com- 
plaint was  properly  overruled.  Plaintiffs 
had  made  their  contracts  In  compliance  wltb 
the  law,  and  desired  to  live  up  to  them. 
They  were  willing  to  pay  the  amount  due 
appellant  for  extras  as  soon  as  the  matter 
could  be  Judicially  determined.  They  had 
been  served  with  notices  intercepting  the 
payment  of  the  entire  amount  due,  but  they 
could  not,  at  their  own  risk,  determine  the 
amount  or  Justness  of  the  claim  of  each  of 
some  40  laborers  and  materialmen.  In  such 
case  they  could  not  be  held  beyond  the  con- 
tract price  and  charged  with  additional  cost* 
and  expenses  created  or  incurred  by  appel- 
lant. Code  Civ.  Proc.  i  1193;  Bosenkranz 
V.  Wagner,  62  Cal.  154;  Turner  v.  Strenzel, 
70  Cal.  30,  11  Pac.  389;  Brill  v.  De  Turk, 
130  Cal.  244,  62  Pac.  462.  Plaintiffs  were 
required  by  the  Code,  after  having  been 
served  with  notices,  to  withhold  sufficient 
moneys  to  pay  all  such  claims  and  attor- 
ney's fees  to  each  claimant  to  the  extent 
of  $100.  Therefore  plaintiffs,  having  the 
money  on  hand  with  which  to  pay  all 
amounts  due  by  them,  and  desiring  to  pay 
It  to  the  proper  parties,  had  the  right  to 
come  into  court  and  bring  in  all  interested 
parties  so  that  the  one  decree  might  settle 
all  rights.  Any  party  entitled  to  a  lien 
would,  no  doubt,  have  had  the  right  to  In- 
sist that  the  amount  for  which  plaintiffs 
were  liable  should  have  been  paid  Into  court, 
and  upon  plaintiffs'  failure  to  do  so  would 
have  been  permitted  to  proceed  with  the  e» 
forcement  of  his  lien  in  the  regular  course. 
The  court  would  not,  in  a  case  like  this, 
compel  a  llenholder  to  allow  his  lien  to  be- 
come barred  without  being  secured  by  the 
deposit  of  the  amount  due  by  the  owner  or 
otherwise.  In  this  case,  however,  the  plains 
tiffs  asked  to  be  permitted  to  pay  the  amount 
into  court  as  soon  as  it  could  be  ascertained 
as  to  the  sum  due  for  extras.  Xo  questioR 
was  raised  in  the  court  below  as  to  the  pay- 
ment of  the  money  Into  court,  and  no  one  was 
enjoined  from  filing  a  lieu. 

Appellant  filed  un  answer  and  cross-comr 
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plaint  He  did  not  deny  the  allegation  In  the 
complaint  that  the  amount  due  on  the  con- 
tracts and  for  extra  work  was  insufficient  to 
pay  all  the  claims  of  the  laborers  and  ma- 
terialmen other  than  himself,  but  he  alleged 
that  the  value  of  the  extra  materials  and 
labor  was  the  sum  of  $1,901.20.  The  court 
found  the  amount  due  on  the  contract  price 
to  be  $1,968,  and  the  amount  due  for  extras 
4645.20  (neither  of  which  findings  are  ques- 
tioned); making  the  total  amount  due  $2,- 
613.20.  It  also  found  that  there  was  due 
and  owing  by  appellant  to  laborers  $722.37, 
and  to  materialmen  $2,654.61,  the  names 
and  amounts  being  Inserted  in  the  decree 
(neither  of  which  findings  are  questioned); 
making  the  total  amount  due  from  appellant 
and  unpaid  for  labor  and  materials  the  sum 
of  $3,376.98.  This  was  in  excess  of  the 
amount  due  by  plaintiffs,  and  the  decree 
provided  that  the  laborers  be  paid  In  full, 
and  the  balance  to  the  materialmen  on  a  pro 
rata  distribution  of  .6817+. 

The  court  denied  the  demand  of  appellant 
for  a  foreclosure  of  his  lien,  for  attorney's 
fees,  for  interest,  and  for  costs.  It  is  claim- 
ed that  the  court  erred  in  all  these  respects. 
The  appellant,  as  contractor,  was  entitled 
"to  recover  upon  a  Hen  filed  by  him  only  such 
amount  as  may  be  due  him  according  to  the 
terms  of  his  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and 
materials  furnished."  Oode  Civ.  Proc.  S 
1193.  As  there  was  nothing  due  him  after 
making  such  deductions,  he  was  not  entitled 
to  recover  upon  the  lien  filed  by  him.  The 
Oode  provides  that  the  court  must  allow,  as 
part  of  the  costs,  the  money  paid  for  filing 
and  recording  the  lien  and  reasonable  at- 
torney's fees,  "to  be  allowed  to  each  claim- 
ant whose  Hen  Is  established."  Code  Civ. 
Proc.  t  1195.  As  appellant  did  not  estab- 
Ush  a  Hen,  be  does  not  come  within  the  pro- 
visions of  the  statute  as  to  costs  and  attor- 
ney's fees.  If,  for  the  purposes  of  this  case, 
it  be  conceded  that  appellant  can  raise  the 
question,  we  hold  that  plaintiffs  were  not  lia- 
ble for  Interest.  They  were  prevented  by 
the  express  mandate  of  the  statute  from 
paying  the  amount  for  which  they  were  lia- 
ble, under  the  contracts,  after  the  notices  of 
the  laborers  and  materialmen  had  been  serv- 
ed upon  them.  Civ.  Code,  8  3287;  Easter- 
brook  V.  Farquharson,  110  Cal.  316,  42  Pac. 
811.  And  the  demand  for  extras  did  not 
draw  interest  until  the  amount  was  ascer- 
tained by  the  Judgment  of  the  court.  Ma- 
comber  V.  Bigelow,  126  Oal.  14,  58  Pac.  312, 
and  cases  cited. 

It  follows  that  the  Judgment  and  order 
should  be  affirmed. 

We  concur:    SMITH,  C;   GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  afllrmed:  VAN  DYKE,  J.;  SHAW, 
J.;  ANGELLOTTI,  J. 


IMCaLlSS 
BIRD  V,  POTTER.    CL.  A.  1,591.) 

(Suprem«  Court  of  California.    Feb.  15,  1905.) 

SPECIFIC  PERFOBMANCE— ITDTCALrrr  OF  REIC- 
EDT— TENDER  —  STATOTE— ADEQUATE  CONSID- 
ERATION—FINDINO  —  SUFFICIENCY— APPEAL 
—QUESTIONS  FOR  REVIEW— SEABCH  OF  REC- 
ORD—RIGHTS  OF  COURT. 

1.  Under  the  direct  provisions  of  Civ.  Code,  i 

3388,  a  party  who  has  signed  a.  written  contract 
may  be  compelled  si>ecifically  to  perform  it, 
though  the  other  party  has  not  signed  it,  where 
the  party  who  has  not  signed  it  baa  performed 
or  offers  to  perform  it  on  his  part,  and  the  case 
is  otherwise  proper  for  specific  pirformance. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Specific  Performance,  {  93.] 

2.  In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  a  lot  a  finding,  sup- 
ported by  the  evidence,  that  no  agreement  was 
made  by  plaintiff  and  defendant  concerning  tlie 
building  of  a  house  for  plaintiff,  and  that  there 
wag  no  definite  or  certain  promise  made  by 
plaintiff  to  the  defendant  or  to  any  one  for  him, 
concerning  the  building  of  the  house,  is  ooncla- 
sive  on  appeal. 

3.  Where  alleged  errors  of  law  occurring  at 
the  trial  are  relied  on,  hnt  the  questions  and 
rulings  complained  of  are  pointed  out  in  no 
other  way  than  by  reference  to  folios,  and  an  ex- 
amination of  such  folios  discloses  the  references 
to  have  been  mistakenly  made,  the  Supreme 
Conrt  is  not  obliged  to  search  the  record  to  find 
the  questions  and  rulings. 

4.  In  an  action  to  compel  ntecifie  performance 
of  a  contract  for  die  sale  of  a  lot,  it  appeared 
that  the  contract  recited  the  receipt  from  the 
plaintiff  of  $5  as  part  of  the  price  of  the  lot.  It 
also  recited,  "Full  purchase  prioe  to  be  $450," 
and  that  the  deposit  was  taken  subject  to  the 
approval  of  the  owner.  The  court  found  that 
at  the  time  of  the  execution  of  the  contract  $450 
was  the  reasonable  valne  of  the  lot  and  that  the 
contract  "was  and  now  is"  fair  and  just  It 
was  admitted  that  plaintiff  paid  the  defendant 
$5,  and  tendered  him  $445,  which  he  declined. 
The  judgment  directed  a  deed  to  be  executed  and 
delivered  to  plaintiff  on  payment  of  $445,  and 
interest  thereon  at  the  rate  of  7  per  cent  per 
annum  from  the  date  of  the  tender  by  plaintiff. 
Beld,  that  a  contention  that  no  finding  was 
made  on  the  issue  that  defendant  never  received 
any  adequate  consideration  for  th»  alleged 
agreement  was  untenable. 

Commissioners'  Decision.  Department  I. 
Appeal  from  Superior  Coart,  Los  Angeles 
County;   D.  K.  Trask,  Jndge. 

Action  by  Samuel  M.  Bird  against  Thom- 
as McDaniels  Potter.  From  a  Judgment  for 
plalntlflC,  defendant  appeals.    Affirmed. 

H.  S.  Rollins,  for  appellant.  Geo.  Ij.  Keef- 
er,  for  respondent 


COOPER,  O.  This  action  was  brought  to 
enforce  specific  performance  of  a  written 
contract  for  the  sale  of  real  estate.  The 
court  filed  findings,  upon  which  Judgment 
was  entered  for  plaintiff.  Defendant  made 
a  motion  for  a  new  trial,  which  was  denied, 
and  now  prosecutes  this  appeal  from  the  or- 
der denying  his  motion.  He  claims  that  the 
evidence  is  insufficient  to  justify  the  Judg- 
ment and  decision,  and  that  certain  errors 
of  law  occurred  during  the  trial,  to  his  prej- 
udice. 
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Tbe  contract  upon  which  the  action  de- 
pends Is  as  follows: 

"Los  Angeles,  Cal.,  May  16,  1902.  Re- 
ceived of  Samuel  M.  Bird  five  dollars  as 
deposit  and  part  of  the  purchase  price  of 
lot  twenty-one,  block  'D'  of  the  Potter's 
Woodlawn  Tract  Full  purchase  price  to  be 
$450.00.  This  deposit  is  taken  subject  to 
the  approval  of  the  owner.  W.  I.  Hollings- 
worth  &  Co.    Thomas  McD.  Potter." 

The  name  of  the  owner,  Thomas  McD. 
Potter,  was  signed  to  the  contract  after  It 
had  been  first  signed  by  his  agent,  W.  I. 
Holllngsworth  &  Co.  The  $5  was  paid  by 
plaintiff  at  the  time  the  writing  was  given 
to  him. 

It  Is  claimed  by  appellant  that  he  nev- 
er received  an  adequate  consideration  for 
the  contract;  that  It  was  not  binding  up- 
on plaintiff,  because  he  did  not  agree  to 
pay  the  $450  for  the  lot,  and  hence  the  con- 
tract, not  being  mutual,  cannot  he  enforced 
in  a  court  of  equity.  The  claim  is  without 
merit  The  contract  is  in  writing,  subscrib- 
ed by  the  party  to  be  charged,  describes  the 
land  to  be  conveyed,  and  names  the  consid- 
eration for  which  defendant  agreed  to  con- 
vey. Time  is  not  made  the  essence  of  the 
contract.  No  demand  was  ever  made  by 
defendant  for  the  balance  of  the  purchase 
price,  and  the  court  finds  that  "on  the  10th 
day  of  December,  1902,  plalnttfT  offered  to 
said  defendant,  Thomas  McDanlels  Potter, 
the  sum  of  $445,  in  U.  S.  gold  coin,"  and 
demanded  of  said  defendant  a  deed  for  said 
lot,  and  that  defendant  refused  to  accept 
the  said  $445  or  to  give  plalntlft  a  deed  for 
said  lot.  This  finding  Is  supported  by  the 
evidence,  and  not  questioned.  If  the  amount 
named  as  the  purchase  price  was  not  ade- 
quate, the  defendant  should  have  so  deter- 
mined in  his  own  mind  before  be  signed  the 
contract,  but,-  having  signed  It  and  stated 
the  amount  for  which  he  would  sell  the  lot, 
he  must  live  up  to  It  Any  other  rule  would 
make  the  contract  worthless  and  mere  waste 
paper.  Defendant  knew  the  meaning  of  It 
when  he  signed  It,  and  the  price  for  which 
he  agreed  to  sell  the  lot  It  is  true  that  the 
contract  was  not  mutual,  as  plalutlfT  did 
not  agree  to  purchase,  but  the  remedy  be- 
came mutual  upon  the  tender  of  the  per- 
formance by  plaintiff.  It  is  not  necessary 
to  refer  to  the  many  decisions  In  support  of 
the  above  principle,  because  It  Is  the  rule 
laid  down  In  section  3388,  Civ.  Code,  which 
reads:  "A  party  who  has  signed  a  written 
contract  may  be  compelled  specifically  to 
perform  It,  though  the  other  party  has  not 
signed  it,  if  the  latter  has  performed,  or 
offers  to  perform  it  on  his  part,  and  the 
case  is  otherwise  proper  for  enforcing  spe- 
cific performance."  In  this  case  the  plain- 
tiff has  offered  to  perform  it  on  his  part, 
and  the  case  is  certainly  a  proper  one  for 
enforcing  specific  performance.  The  rule  is 
correctly  stated  in  Hay  v.  Mason,  141  Cal. 
723,  75  Pac.  300,  where  It  is  said:    "If  the 


option  or  offer  to  convey  by  defendant  had 
been  for  a  price  named,  although  unilateral 
and  signed  by  defendant  only,  it  would 
have  been  binding  upon  him.  If  subsequently, 
and  prior  to  Its  withdrawal  by  defendant, 
plaintitts  acted  upon  It  and  tendered  the 
price  to  be  paid.  In  such  case  the  contract 
or  offer,  although  not  mutual  when  first 
signed  by  defendant,  would  have  become 
so  by  the  price  being  paid  or  tendered." 
That  case  was  cited  with  approval,  and  the 
same  rule  recognized,  In  Nason  v.  Llngle, 
148  Cal.  367,  77  Pac.  71. 

Appellant  also  claims  that  there  was  an 
independent  verbal  agreement  made  at  tbe 
time  of  the  writing  to  the  eftect  that  defend- 
ant was  to  construct  a  house  for  plaintiff 
upon  the  lot,  and  that  the  house  and  lot 
were  to  be  sold  together.  If  it  be  conceded 
that  such  evidence  of  an  oral  contract  was 
admissible,  it  Is  sufficient  that  the  court  found 
that  no  agreement  was  made  by  plaintiff 
and  defendant  "concerning  the  building  of  a 
house  for  plaintiff,  and  that  there  was  no 
definite  or  certain  promise  made  by  plalntlft 
to  said  defendant,  or  to  any  one  for  him, 
concerning  the  building  of  said  house."  This 
finding  is  supported  by  the  evidence.  Other 
findings  are  questioned,  and  we  have  ex- 
amined them,  and  find  that,  so  far  as  ma- 
terial, they  are  supported  by  the  evidence. 
The  court  found  upon  all  the  material  Is- 
sues. 

The  appellant.  In  his  brief,  under  the 
heading  "Errors  of  Law  Occurring  at  the 
Trial  and  Excepted  to  by  Defendant,"  says: 
"The  errors  here  designated  [folios  189-194] 
we  will  submit  to  the  court  for  considera- 
tion upon  the  argument  and  citations  hereto- 
fore made.  The  questions  of  the  defendant 
to  which  objections  were  sustained  were 
each,  under  the  pleadings,  competent,  rele- 
vant, and  material,  which  were  the  grounds 
of  the  objections  made  to  them."  The  ques- 
tions and  rulings  are  In  no  other  way  point- 
ed out,  nor  discussed.  By  turning  to  the 
transcript,  we  find  four  questions  and  rul- 
ings specified  as  error,  with  a  reference  to 
the  folio  and  page  where  each  can  be  found. 
We  have  looked  at  the  folio  and  page  re- 
ferred to  in  each  case,  and  do  not  find  any 
one  of  the  questions.  We  have  not  the 
time  or  the  Inclination  to  make  an  Inde- 
pendent search  of  the  record  In  order  to  find 
such  questions  and  rulings.  People  v.  Mc- 
Lean, 135  Cal.  309,  67  Pac.  770;  People  T. 
Cebulla,  187  Cal.  318,  70  Pac.  181. 

Appellant  claims  "that  no  finding  is  made 
upon  the  issue  that  defendant  never  receiv- 
ed any  adequate  consideration  for  the  al- 
leged agreement."  The  court  found  "that 
at  that  time,  namely,  the  16th  day  of  May, 
1902,  the  said  sum  of  $450  was  the  rea- 
sonable value  of  said  lot,  and  that  the  said 
contract  was  and  now  is  fair  and  Just." 
It  is  admitted  that  plaintiff  paid  defendant 
$5,  and  tendered  him  $446,  which  he  de- 
clined.   It   Is   thus    shown   that  defendast 
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declined  to  reeeire  "the  adequate  consid- 
eration" for  -which  he  agreed  to  sell  the 
lot.  The  Judgment  protects  defendant's 
rights,  as  it  directs  a  deed  to  be  executed 
and  delivered  to  plaintiff  upon  payment  "of 
said  sum  of  four  hundred  and  forty-five  dol- 
lars, and  Interest  thereon  at  the  rate  of  sev- 
en per  cent,  per  annum  from  the  10th  day  of 
December,  1902." 

It  foUo-ws  that  the  order  should  be  af- 
firmed. 

We  concur:    GRAY,  C;    HARRISON,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  Is  affirm- 
ed: VAN  DYKE,  J.;  SHAW,  J.;  ANGEL- 
LOTTI,  J.  ^ 


NEVILLS  V.  SIIORTRIDGE  et  al.    (S.  F. 
2,100.) 

(Snpreme  Court  of  California.    Feb.  13,  1005.) 

BBS  JUDICATA— DISMISSAI-  OF  ACTION. 

The  dismissal  of  an  action  bpoause  prema- 
'turel.v  commenced  is  no  bar  to  another  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
'C«it.  Dig.  Judgment,  g  1014.J 

Commissioners*  Decision.  Department  1. 
Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  G.  Lorlgan,  Judge. 

Action  by  W.  A.  NevlUs  against  Samuel 
M.  Shortrldge  and  another.  From  a  judg- 
ment dismissing  the  action,  but  providing 
that  It  should  not  operate  as  a  bar  to  a  sub- 
sequent action,  defendants  appeal.    Affirmed. 

John  E.  Richards  and  Van  R.  Paterson,  for 
appellants.  Rlordan  &  Lande  and  J.  H. 
Campbell,  for  respondent. 

COOPER,  O.  Appeal  by  defendants  from 
judgment  on  the  judgment  roll  -without  ij 
bill  of  exceptions.  The  action  was  brought 
to  recover  a  balance  alleged  to  be  due  upon 
two  promissory  notes — one  for  $20,000,  and 
one  for  |40,000 — both  dated  November  30, 
1896,  and  to  foreclose  a  mortgage  given  to 
secure  the  said  notes.  The  action  was  com- 
menced November  30,  1898.  The  answers  al- 
leged, and  the  court  found,  that  the  action 
was  prematurely  commenced  by  reason  of  an 
agreement  made  by  plaintiff  on  April  30, 
1898,  extending  the  time  for  the  payment  of 
said  notes  for  one  year  from  said  last-named 
date  in  consideration  of  the  conveyance  of 
certain  property  by  defendants  to  plaintiff  of 
the  aggregate  value  of  $31,672.70.  which  was 
credited  upon  the  Indebtedness  of  defendants 
to  plaintiff.  The  court  accordingly  gave 
judgment  for  defendants  that  the  action  be 
dismissed  because  prematurely  brought,  and 
that  the  defendants  recover  their  costs.  The 
judgment  provided,  "Such  dismissal,  howev- 
er, not  to  be  a  bar  to  another  action."  De- 
fendants complain  of  the  Judgment  as  to  the 
quoted  clause,  and  claim  that  the  court  bad 


no  power  to  determine  tbe  effect  of  its  in&g- 
ment  in  any  subsequent  proceeding  between 
the  parties. 

It  is  evident  tbat,  If  tbe  Judgment  of  dis- 
missal -was  not  a  bar  to  another  action,  as  a 
matter  of  law,  tbe  provision  in  the  judgment, 
if  conceded  to  be  erroneous,  was  but  a  recital 
of  the  law  as  to  tbe  particular  case,  and  was 
harmless.  It  is  not  contended  by  defendants 
that  the  effect  of  the  jodgment  of  dismissal 
was  a  bar  to  the  beginning  of  another  action. 
To  hold  ttiat  an  action  prematurely  brought 
shall  be  dismissed,  and  that  such  dismissal 
will  bar  another  action,  brought  when  the 
obligation  matures,  would  be  to  infiict  a  pen- 
alty of  the  entire  loss  to  the  plaintiff  of  his 
demand  in  all  cases  in  which  the  court  might 
decide  on  conflicting  evidence  that  the  ac- 
tion was  brought  prematurely,  although  the 
plaintiff  was  honestly  mistaken.  Such  is  not 
tbe  law.  A  plea  in  attatement.  without  dis- 
puting the  justness  of  plaintiff's  claim,  ob- 
jects to  the  place,  mode,  or  time  of  asserting 
it,  and  requires  pro  Iiac  vice  that  the  judg- 
ment be  given  for  tbe  defendant,  leaving  it 
open  to  renew  tbe  suit  In  another  place  or 
form,  or  at  another  time.  It  must  not  only 
point  out  the  plaintifTs  error,  but  must  show 
him  bow  it  may  be  corrected,  or  in  tectmical 
language  it  must  give  the  plaintiff  a  better 
writ.  1  Chitty  on  Pleading  (16tb  Am.  Ed.) 
p.  462;  Stephen  on  Pleading,  p.  50;  Pitts 
Son's  Manufacturing  Co.  v.  Commercial  Nat. 
Bank,  121  111.  582.  13  N.  E.  156;  Moore  v. 
Sargent,  112  Ind.  485,  14  N.  B.  466. 

We  advise  that  the  judgment  be  affirmed. 

We  concur:    GRAY,  C. ;  HARRISON,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed:  ANGEli- 
LOTTI,    J.;    VAN  DYKE,  J.;    SHAW.  J. 


SLAUGHTER  v.  STROU8E  et  al 
(Conrt  of  Appeals  of  Colorado.    Jan.  9,  1903.) 

JUSTICES'  COURTS  —  APPEALS  —  PROCEDURE  IS 
CIRCUIT  COURT  —  PROCESS  —  AMENDMENT  — 
PARTIES— SUCCESSIVE  APPEAL— ABSTRACTS  — 
EV I DENCE — PBESUJiPTIONS — REVIEW. 

1.  On  behalf  of  the  party  responsible  for  the 
abstract  ou  appeal,  tlie  appellate  court's  inves- 
tigation is  confined  to  matters  found  in  the  ab- 
stract, unless  some  cogent  reason  appears  for 
departing  from  the  rule. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3| 
Cent  Dig.  Appeal  and  Error,  H  2867,  2872.] 

2.  Where  the  abstract  on  appeal  contained 
less  than  a  skeleton  of  the  evidence  introduced, 
embracing  in  10  printed  pages  evidence  covering 
113  typewritten  pages  of  the  record,  objections 
to  excluding  or  admitting  evidence,  and  as  to 
the  sufficiency  of  the  evidence  to  sustain  the 
judgment,  could  not  be  reviewed. 

3.  Where  it  affirmatively  appeared  from  the 
abstract  on  appeal  that  instructions  other  than 
those  contained  therein  were  submitted  to  the 
jury,  the  instructions  submitted  being  unobjec- 
tionable, it  would  be  presumed  that  the  court 
properly  refused  instructions  requested  as  cov- 
ered by  those  not  appearing  la  th«  abstract. 
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4.  On  appeal  from  a  Jastiee  of  the  p«aoa  the 
caaa  MandB  for  trial  de  novo  in  tba  eonntr  oonrt, 
and  thereafter  the  procednie  la  governed  by  the 
practice  in  tliat  court. 

[Ed.  Note. — For  caaea  in  poInL  see  voL  81, 
Cent  Die-  Juaticea  of  the  Peace,  H  655-701.] 

5.  Mills'  Ann.  Code,  f  75,  provides  that  the 
court  may  on  motion.  In  the  furtherance  of  jus- 
tice, amend  any  pleading  or  prooeeding,  adding 
or  striking  ont  the  name  of  any  party ;  and  sec- 
tion 78  requires  apoellate  courts  to  disregard 
any  error  or  defect  fa  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  aubstantlal  rights 
of  the  parties.  fleM  that,  where  the  abstract 
on  appeal  did  not  set  out  a  motion  for  an  amend- 
ment of  the  summons  by  inserting  the  names  of 
other  persons  as  plaintiffs,  and  did  not  state 
the  grounda  on  which  such  motion  was  based,  it 
would  be  itresumed  that  the  court  properly 
granted  die  motion  in  furtherance  of  Justice. 

Appeal  firom  Oarfleld  Oonnly  Court 
Action  between  Daniel  Slaughter  and  Mary 
R.  Stroose  and  others.    Vrom  a  judgment  In 
faTor  of  the  latter,  the  former  appeals.    Af- 
firmed. 

J.  W.  Dolllaon,  for  appellant  Edward  T. 
Taylor  and  Cliarles  W.  Taylor,  for  appellees. 

MAXWELLi,  J.  "In  behalf  of  the  party  re- 
sponsible for  the  abstract  we  confine  our 
inveatlgation  to  matters  which  we  find  in  it 
unless  some  reason  more  cogent  than  any  ap- 
pearing here,  requires  a  departure  from  the 
rule."  Strassheim  v.  Cole,  14  Cola  App.  164, 
166.  69  Pac.  479.  and  cases  dted.  This  liti- 
gation had  its  inception  in  a  Justice  court 
hence  the  Issues  were  determinable  only  from 
the  evidence  preserved  In  the  record.  The 
abstract  furnished  by  appellant  attempts  to 
set  forth  In  10  printed  pages  evidence  em- 
braced in  113  typewritten  pages,  and  is  there- 
fore less  than  a  skeleton  of  the  evidence  In- 
troduced. The  emaciated  abstract  presented 
renders  it  utterly  impossible  for  us  to  de- 
termine, from  an  examination  thereof,  wheth- 
er or  not  errors  were  committed  by  the  trial 
court  In  excluding  or  admitting  evidence,  and 
as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment  For  the  foregoing  rea- 
sons, under  the  rule  above  quoted,  we  cannot 
consider  the  assignments  of  error  based  upon 
such  matters. 

The  abstract  shows  tliat  the  court  submit- 
ted to  the  Jury  Instructions  Nos.  1,  2,  3,  and 
4,  and  refused  to  submit  instructions  Nos.  5 
and  6.  Instructions  Nos.  2  and  3,  and  tender- 
ed Instructions  5  and  6,  appear  in  the  al>- 
stract;  Instructions  Nos.  1  and  4  do  not 
Thus  It  affirmatively  appears  ftom  the  al>- 
ttract  that  Instructions  other  than  those 
contained  therein  were  submitted  to  the  Jury. 
Therefore,  the  Instructions  submitted  being 
tmobjectlonable,  we  must  presume  that  the 
oonrt  properly  applied  the  law  to  the  facts 
adduced  at  the  trial,  and  that  the  refused 
Instructions  were  covered  by  the  instructions 
not  appearing  in  the  abstract  Pueblo  v.  For- 
ney, 18  Colo.  App.  851,  Tl  Pac.  898,  and  casea 
dted. 

The  only  remaining  assignment  of  error 


rests  upon  a  ruling  which  allowed  upon  mo- 
tion the  amendment  of  the  summons  by  in- 
serting therein  the  names  of  20  persons  as 
plaintiffs,  thereby  making  them  parties  to  the 
action.  The  abstract  of  record  does  not  set 
forth  the  motion,  nor  does  It  state  the 
grounds  upon  which  it  was  based.  Being  un- 
advised otherwise,  we  most  presume  that  the 
motion  stated  sufficient  grounds  to  warrant 
the  ruling  made,  provided  the  court  was 
competent  to  make  such  order,  '^he  pro- 
ceedings of  the  lower  court  must  be  presumed 
to  have  been  regular  in  every  respect  unless 
the  contrary  appears  in  the  record."  Martin 
V.  Force,  8  Colo.  190.  Upon  perfection  of  an 
appeal  from  a  Justice  court  tiie  case  stands 
for  trial  de  novo  In  the  county  court  and 
thereafter  the  procedure  Is  governed  by  the 
practice  for  the  disposition  of  causes  In  that 
court  Thome  v.  Omauer,  8  Colo.  354,  855, 
8  Pac.  568 ;  Wilson  t.  Welch,  12  Colo.  App. 
185. 186,  65  Pac.  201.  Mills'  Ann.  Code,  |  75, 
provides  that  the  court  may  on  motion.  In 
the  furtherance  of  Justice,  amend  any  plead- 
ing or  proceeding,  adding  or  striking  ont  the 
name  of  any  party.  Under  the  above  pro- 
visions of  the  Code,  In  the  furtherance  of  Jus- 
tice, which  we  are  bound  to  presume  tn  the 
absence  of  a  shovrlng  to  the  contrary,  we  are 
of  the  opinion  that  the  court  was  author- 
ised to  make  the  order  complained  of.  By 
the  terms  of  section  78,  Mills'  Ann.  Code,  we 
are  required  to  disregard  any  error  or  defect 
In  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  parties, 
and  no  Judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect  From  the 
abstract  presented,  we  cannot  say  that  sub- 
stantial rights  of  appellant  were  affected  by 
the  ruling  complained  of.  If  the  rights  of 
appellant  were  substantially  affected  by  the 
ruling,  he  should  have  stood  upon  his  objec- 
tion. By  proceeding  with  the  trial,  he  waived 
It  The  Judgment  will  be  affirmed. 
Affirmed. 

20  C0I0.A.  4S8 

TALCOTT  v.  MASTIN. 

(Court  of  Appeals  of  Colorado.  Feb.  14,  1905. 

On  Rehearing,  March  13.  1905.) 

BBOKXBS— CONTBACT  Of  SALB— AOOBFTAIICB— 
MEETINO  or  HINDS — COMIUSSIOMS— COBPOBA,- 
TIOHS— STOCK  TBANSFEB— WATBB  BIOHT»— AF- 
PCAI/—BSVIEW— EVIDENCE. 

1.  The  rule  that  the  appellate  court  Is  conclud- 
ed by  findings  on  conflicting  evidence  does  not 
apply  where  ail  the  material  evidence  is  In 
writmg. 

2.  Defendant  offered  a  ranch  for  sale  at  a 
specified  price,  and  with  reference  to  water 
rights  stated  that,  so  far  as  he  knew,  the  ranch 
was  amply  provided  with  water,  and  set  out  an 
extract  from  his  deed,  which  conveyed  specified 
ditch  rights,  together  with  an  undivided  one- 
fourth  Interest  in  certain  reservoirs,  and  stated 
that  the  deed  of  conveyance  would  be  a  bar- 

{;ain  and  sale  deed,  giving  the  purchaser  all  the 
ends,  buildings,  ana  water  rights,  more  or  less. 
On  receipt  of  such  letter,  plaintiff,  who  was  act- 
ing as  defendant's  broker,  notified  him  of  the  ac- 
oeptanos  of  the  proposition,  requiring^  however. 
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that  the  deed  should  include  10  shares  of  stock 
owned  by  defendant  in  another  reservoir  com- 
pany, which  defendant  refused  to  include, 
whereupon  the  sale  was  not  effected.  Held, 
that  the  broker's  reply  was  not  an  acceptance 
of  defendant's  offer  to  sell,  but  a  counter  propo- 
sition, 80  that  the  broker  was  not  entitled  to 
commissions  on  the  theory  that  he  had  found 
a  purchaser  ready  and  willing  to  take  the  prop- 
erty on  defendant's  terms. 

3.  Defendant's  broker,  having  certain  land  for 
sale,  submitted  a  counter  proposition  of  a  pro- 
spective purchaser,  which  included  a  transfer  of 
certain  water  stock,  which  defendant  refused 
to  transfer  except  for  an  additional  considera- 
tion specified,  and  advised  the  broker  that  de- 
fendant would  transfer  the  stock  to  the  pur- 
chaser by  blank  power  of  attorney,  bat  that  the 
broker  should  include  the  stock  in  a  mortgage 
to  be  given  for  part  of  the  price.  Meld,  that  de- 
fendant's letter  with  reference  to  the  traasfer 
of  the  stock  was  not  an  acceptance  of  the  prop- 
osition to  include  the  stock  as  a  part  of  the  sale 
of  the  land  for  the  consideration  agreed  on,  hut 
merely  indicated  the  manner  in  which  the  trans- 
fer should  be  made  in  the  event  it  was  pur- 
chased on  the  terms  defendant  proposed. 

On  Rehearing. 

4.  A  water  right  appurtenant  to  real  estate  is 
real,  and  not  personal,  property. 

5.  Under  the  express  provisions  of  1  Mills' 
Ann.  St.  i§  480,  508,  shares  of  stock  in  a  cor- 
poration were  personal  property  transferable 
only  as  provided  by  the  by-laws  of  the  company, 
and  by  an  entry  in  the  corporation's  stockbook, 
within  60  days  from  the  date  of  the  transfer, 
showing  to  and  from  whom  the  stock  was  trans- 
ferred. 

Appeal  from  District  Court,  Delta  County. 

Action  by  W.  H.  Mastin  against  James 
Talcott.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

A.  R.  King,  for  appellant  Milton  R. 
Welch,  for  appellee. 


MAXWBILL,  J.  This  was  an  action  to  re- 
cover commissions  on  a  sale  of  real  estate. 
Trial  to  the  court     Plaintiff  had  Judgment. 

The  facts  are:  Previous  to  January,  1900, 
defendant,  owner  of  a  ranch  in  Delta  county, 
had  listed  the  same  for  sale  with  plaintiff 
at  an  agreed  commission. 

January  15,  1000,  plaintiff  sent  defendant 
the  following  telegram:  "Will  you  take  fifty- 
five  hundred  dollars  for  your  ranch  twenty- 
five  hundred  cash,  balance  within  three  years 
at  six  per  cent  Interest;  answer  Immedi- 
ately." To  whloh  defendant  replied:  "Bot- 
tom price  six  thousand  land  and  buildings 
buyer  pay  appraised  valuation  furniture  live 
stock  and  all  expenses" — and  the  same  date 
wrote  plaintiff  as  follows:  "Your  telegram 
received.  We  sent  you  the  following  reply: 
Six  thousand  bottom  price  buyer  pay  ap- 
praised valuation  furnitijre,  live  stock  and  all 
expense,  which  we  herewith  confirm.  Do 
not  send  any  further  offers  as  this  is  the  low- 
est price.  Will  accept  the  terms  the  Inter- 
est on  the  mortgage  payable  every  three 
months  in  advance  and  all  the  expenses  of 
the  transfer  and  the  mortgage  to  be  paid  by 
the  purchaser." 

January  16,  1000,  plaintiff  wrote  defend- 


ant: "Your  letters  of  Nov.  11th  and  14th 
1899.  quoting  $0000.00  for  your  ranch  and  all 
Improvements,  the  land  having  been  placed 
in  my  hands  to  sell.  I  find  upon  careful  in- 
vestigation that  you  have  a  water  right  for 
about  half  of  your  ranch  only.  •  •  • 
Kindly  state  explicitly  Just  what  your  water 
right  consists  of,  as  In  the  event  of  a  sale  all 
water  rights  and  privileges  will  have  to  be 
embodied  in  the  warranty  deed." 

January  20,  1900,  defendant  wrote  plain- 
tiff: "In  response  to  your  favor  of  Jan.  16tli 
would  say  that  so  far  as  we  know  the  ranch 
is  amply  provided  with  water.  Nor  have 
we  ever  heard  that  the  supply  was  insuffi- 
cient As  to  our  rights  to  -water  we  make 
the  following  extract  from  onr  deed.  To- 
gether with  my  undivided  one-fifth  ttti  In- 
terest in  and  to  the  Settle  Ditch;  also  my 
undivided  one-fourth  (^  interest  In  and  to 
the  Shepard  Ditch;  also  my  undivided  one- 
fourth  (V4)  Interest  in  and  to  the  Twin  Lake 
Reservoirs  and  any  and  all  water  rights  to 
the  land  belonging.  Terms  we  stated  in  onr 
letter  of  Jan.  15th.  The  deed  to  be  a  bar- 
gain and  sale  deed,  giving  him  all  the  lands, 
buildings  &  water  rights  be  it  more  or  less, 
as  the  buyer  knows  more  about  it  than  I  do." 

January  26,  1900,  plaintiff  wrote  defend- 
ant: "Yours  20"  received.  I  have  on  deposit 
in  The  Farmers  &  Merchants  Bank,  Delta. 
Colorado,  $2500.00  as  first  payment  on  your 
ranch  and  all  Improvements  and  ^2.50  as 
3  months  Interest  at  6  per  cent  interest  in 
advance  on  $3500.00.  The  deposit  is  made, 
but  is  held  subject  to  your  making  absolute 
perfect  title.  Kindly  make  warranty  deed  to 
Archibald  M.  Carpenter  of  Delta  County, 
Colorado,  and  Include  in  the  warranty  deed 
ten  shares  of  the  capital  stock  of  the  Park 
Reservoir  Co.  as  per  enclosed  certificate  from 
the  Secretary  of  the  Park  Reservoir  Company 
under  the  Ditch  Co.  seal  certifying  that  you 
hold  certificate  No.  10  for  10  shares  under 
date  of  April  20th  1896,  together  with  all  the 
other  water  rights  as  stated  In  your  letter 
as  belonging  to  the  place  &  same  as  recorded 
in  your  deed.    •    •    ♦" 

On  the  same  date  there  was  deposited  in 
the  Farmers'  &  Merchants'  Bank  of  Delta, 
by  plaintiff  and  A.  M.  Carpenter,  the  follow- 
ing document,  together  with  Mr.  Carpenter's 
check  on  the  First  National  Bank  of  Gunni- 
son for  ?2,552.50: 

"Escrow. 

"The  Farmers'  &  Merchants'  Bank — ^The 
enclosed  two  thousand  five  hundred  and  fif- 
ty two  &  50-100  dollars  la  left  In  escrow 
upon  the  following  conditions.  First,  that 
James  Talcott  is  to  convey  all  his  right  & 
title  in  and  to  his  Surface  Creek  ranch  of 
160  acres  together  with  any  and  all  water 
rights  appertaining  to  said  ranch.  The  mon- 
ey is  deposited  upon  the  express  condition 
that  the  title  is  good  and  valid  and  deed  is 
to  include  certificate  for  10  shares  of  stock 
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In  The  Park  Reservoir  Company.  If  James 
Talcott  is  unable  to  make  a  clear  &  sufficient 
title  the  enclosed  money  is  to  be  returned  to 
A.  M.  Carpenter. 

"The  deed  is  to  convey  land  and  all  water 
rights  to  Archibald  M.  Carpenter. 

"The  sale  Is  to  be  conducted  througb  W. 
H.  Mastln  as  agent  for  James  Talcott. 

"A.  M.  Carpenter." 

January  30,  1900,  defendant  wrote  plain- 
tiff: "•  •  •  The  ten  shares  of  stock  In 
the  Park  Reservoir  Co.  is  a  special  Invest- 
ment. It  cost  OS  to  date  $243.75  as  per  at- 
tached memo  and  we  will  transfer  it  to  them 
for  that  amount  plus  the  interest  on  each 
assessment  to  date." 

February  3,  1900,  plaintiff  wrote  defend- 
ant: "I  have  your  favor  of  Jany.  30,  1900. 
•  •  *  So  far  as  the  10  shares  of  the  Park 
Res.  Co.  stock  is  concerned,  it  is  not  neces- 
sary to  liave  the  same  inserted  ta  the  deed, 
as  it  is  really  personal  property,  yet  it  is 
customary  here  and  there  can  be  no  harm 
done  by  either  having  it  Inserted  in  the  deed 
or  left  out" 

February  5,  1900,  plaintifl  wrote  defend- 
ant: "Yours  Jany.  30th  enclosing  memoran- 
dum of  ditch  assessments  received.  This 
stock  is  part  of  the  water  rights  appertain- 
ing to  your  ranch  and  these  assessments  bare 
accrued  on  account  of  this  water  right  being 
used  upon  your  ranch.  You  have  always 
agreed  to  give  all  the  water  rights  belonging 
to  your  ranch  &  this  bargain  for  sale  was 
based  upon  this  consideration  and  accepted 
by  you  and  Mr.  Carpenter  &  this  Is  the  only 
way  this  sale  will  go  through  &  I  will  thank 
you  to  write  Mr.  King  to  turn  this  stock  over 
to  Mr.  Carpenter  with  the  other  papers. 
This  water  has  always  been  used  upon  this 
ranch  and  is  known  as  one  of  the  water 
rights.  There  is  only  sufficient  water  with 
that  10  shares  to  irrigate  but  half  the  ranch. 
Mr.  Koehler  has  been  furnishing  the  balance 
of  the  water  for  several  years.  Without  any 
water  yoin*  ranch  Is  practically  worthless. 
Kindly  Instruct  Mr.  King  to  close  this  deal 
up  immediately  upon  the  terms  of  yoin:  agree- 
ment In  your  several  letters,  that  there  may 
be  no  additional  delay  and  greatly  oblige." 

February  8,  1900,  defendant  telegraphed 
plaintiff:  "Withdraw  offer  Park  Reservoir 
stock  worth  one  thousand  dollars  may  want 
it  for  Hart  ranch" — and  the  same  date  wrote 
plaintiff:  "We  wired  you  to-day  as  follows, 
Withdraw  offer  of  Park  Reservoir  stock 
worth  $1000.00  may  want  it  for  Hart  ranch, 
which  we  herewith  confirm.  We  understand 
that  the  Hart  ranch  is  not  very  liberally 
supplied  with  water  and  it  may  be  necessary 
for  us  in  order  to  rent  or  sell  that  property 
which  is  also  In  your  hands  to  hold  this 
stock  which  is  worth  to  us  at  least  $1000.00 
and  we  wonld  not  transfer  it  nnder  that 
price.  Kindly  send  us  at  once  a  full  and  de- 
tailed account  of  the  Hart  ranch  water  rights 
so  that  we  may  know  where  we  stand  re- 
garding that  property." 


February  18,  1900,  defendant  wrote  plain- 
tiff: "In  reply  to  your  favor  of  Feb.  5th, 
wonld  say  that  I  wrote  and  telegraphed  to 
you  on  Feb.  8th  regarding  the  Park  Reservoir 
Co.  stock  which  I  hold.  Upon  investigation 
I  find,  as  you  are  probably  aware,  that  this 
is  purely  an  outside  investment  and  is  not  in 
any  way  connected  with  the  water  right  be- 
longing to  the  Francis  Talcott  ranch.  I  am 
willing  to  transfer  the  stock  to  Mr.  Carpenter 
for  the  fair  market  value  which  is  the  price 
I  quoted  you  in  my  telegram  and  letter  of 
the  8th  Inst  The  Park  Reservoir  stock  bow- 
ever  is  for  sale,  only  in  case  I  do  not  need 
it  In  order  to  render  the  Hart  ranch  market- 
able either  for  lease  or  sale.  All  I  agreed 
to  turn  over  to  Mr.  Carpenter  was  the  rights 
set  forth  in  the  deed,  an  abstract  of  which 
rights  I  sent  you  when  you  asked  for  it" 

February  16,  1900,  plahitlff  wrote  defend- 
ant: "Upon  receipt  of  your  telegram  Feby. 
8th  formerly  withdrawing  your  proposition 
for  all  your  ranch  including  any  and  all  wa- 
ter rights  which  had  been  accepted  by  Mr. 
A.  M.  Carpenter,  the  money  deposited  was 
withdrawn.  Considering  the  fact  that  I  had 
consummated  the  sale  for  you  and  upon 
terms  dictated  by  you,  which  you,  after  the 
money,  was  deposited,  declined  to  carry  out 
your  part  of  the  agreement,  I  have  fully 
the  commission  which  should  have  been  paid 
me.  if  you  had  carried  out  yonr  proposition, 
and  I  herewith  enclose  you  bill  for  $300.00 
commission,  which  I  trust  you  will  remit  at 
an  early  date." 

There  was  some  other  correspondence  be- 
tween the  parties,  which  is  not  considered 
pertinent  to  a  determination  of  this  case. 

February  9,  1900,  Mr.  Carpenter,  the  pro- 
posed purchaser,  with  the  consent  of  the 
plaintiff,  withdrew  his  money  from  the  bank, 
at  which  time  the  escrow  agreement  was  in- 
dorsed: "Reed,  the  $2552.50  this  9th  day  of 
Feby.  1900.  A.  M.  Carpenter,  W.  H.  Mastln, 
Agent." 

The  plaintiff  testified  that  Mr.  Carpenter 
withdrew  his  money  from  the  bank,  and  ter- 
minated the  negotiations,  for  the  reason  that 
the  Park  Reservoir  Company  stock  had  been 
withdrawn  from  the  deal  by  defendant's  tel- 
egram of  February  8th.  Mr.  Carpenter  cot- 
roborated  this. 

The  rule  that  the  appellate  court  is  con- 
cluded by  the  findings  of  the  trial  court  on 
conflicting  evidence  does  not  apply  to  this 
case,  as  all  of  the  material  evidence  Is  in 
writing.  Colorado  D.  Q.  Co.  v.  Dunn  Co.,  18 
Colo.  App.  409,  71  Pac.  887;  Stuart  &  Co.  v. 
Asher  et  al.,  15  Colo.  App.  403,  62  Pac.  1051. 

Several  propositions  are  argued  by  coun- 
sel for  defendant  in  support  of  his  conten- 
tion that  the  judgment  of  the  trial  court 
should  be  reversed,  but  a  determination  of 
this  appeal  may  be  arrived  at  by  the  consid- 
eration and  determination  of  one  questiOD 
only,  viz.,  Did  the  agent  (plaintiff)  procure 
a  purchaser  able,  ready,  and  willing  to  pur- 
chase defendant's  property  or  enter  into  # 
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binding  contract  to  do  so  upon  tbe  terms  pro- 
posed by  defendant?  Boss  v.  Smiley,  18 
Colo.  App.  201-208,  70  Pac.  766,  and  cases 
cited.  Defendant's  proposition  (the  limit 
of  plaintlfTs  authority  In  the  premises)  -was 
contained  In  his  telegram  of  January  15th, 
confirmed  by  his  letter  of  the  same  date,  in 
which  he  stated  that  his  price  for  the  land 
and  buildings  was  $6,000,  buyer  to  pay  all 
expenses.  January  16th,  plaintiff  wrote  de- 
fendant: "Kindly  state  explicitly  Just  what 
your  water  right  consists  of,  as,  in  the  event 
of  a  sale  all  water  rights  and  privileges  will 
have  to  be  embodied  In  the  warranty  deed." 
In  reply  to  which  defendant  wrote  plaintiff, 
January  20th:  "As  to  our  rights  to  water 
we  make  the  following  extract  from  our 
deed.  Together  with  my  undivided  one-flfth 
(Mi)  Interest  In  and  to  the  Settle  Ditch;  also 
my  undivided  one-fourth  (%)  Interest  In  and 
to  the  Shepard  Ditch;  also  my  undivided  one- 
fourth  64)  Interest  In  and  to  the  Twin  Lake 
Reservoirs  and  any  and  all  water  rights  to 
the  said  land  belonging."  January  2oth, 
plalntifT  acknowledged  receipt  of  the  defend- 
ant's letter  of  the  20th,  and  wrote  plaintiff: 
"Include  In  tbe  warranty  deed  ten  shares  of 
the  capital  stock  of  the  Park  Reservoir  Co." 
Same  date,  the  escrow  agreement  was  de- 
posited in  the  bank,  whether  before  or  after 
plaintiff's  letter  of  that  date  was  written 
does  not  appear  from  the  testimony,  and  Is 
Immaterial. 

It  is  plaintiff's  contention  that  the  escrow 
agreement  was  the  proposed  purchaser's  ac- 
ceptance of  tbe  defendant's  proposition,  and 
the  two — ^proitositlon  and  acceptance — made 
a  binding  contract  between  the  seller  and  the 
purchaser.  This  contention  Is  manifestly 
without  merit,  as  incorporated  in  the  accept- 
ance Is  an  express  condition  that  "deed  is  to 
Include  ten  shares  of  stock  in  the  Park  Res- 
ervoir Co.,"  In  addition  to  the  property  which 
the  defendant  proposed  to  sell.  This  so-call- 
ed acceptance  by  Carpenter  was  not  an  ac- 
ceptance of  the  proposition  made  by  defend- 
ant, but  a  counter  proposition  by  which  Car- 
penter attempted  to  Include  In  the  sale  the 
reservoir  stock,  which  necessitated  an  ac- 
ceptance upon  the  part  of  the  defendant  to 
make  a  binding  contract.  The  defendant 
never  accepted  the  counter  proposition;  on 
the  contrary,  he  made  a  counter  proposi- 
tion as  to  the  reservoir  stock,  as  shown  by 
bis  letter  of  January  80th,  to  the  effect  that 
he  would  transfer  the  Park  Reservoir  Com- 
pany stock  for  what  It  had  cost  him,  $243.75, 
which  counter  proposition  was  withdrawn  by 
defendant's  telegram  of  February  8th,  the 
receipt  of  which  telegram  caused  Carpenter 
to  withdraw  his  money  from  the  bank  and 
terminate  the  negotiations.  There  was  no 
meeting  of  the  minds  of  the  parties  iipon  the 
subject-matter  of  the  contract,  which  Is  nec- 
essary in  order  to  constitute  a  contract.  Nei- 
ther of  the  parties  assented  to  the  counter 
proposition  of  the  other.  At  no  time  did  the 
proposed  purchaser.  Carpenter,  accept  the 


proposition  made  by  defendant,  as  his  so-cfl1I> 
ed  acceptance  was  coupled  with  a  modifica- 
tion or  condition,  which  was  equivalent  to 
a  rejection  of  the  proposition.  Davis  v. 
Thomas,  28  Colo.  803^07,  61  Pac.  187.  In 
Lawson  on  Contracts,  H  15-16,  tbe  doctrine 
is  thus  stated:  "The  acceptance  must  be  ab- 
solute and  unconditional.  Thus  if  A.  offers 
to  B.  to  do  a  certain  thing,  and  B.  accepts 
conditionally  or  introduces  some  new  term 
into  his  acceptance,  his  answer  Is  either  a 
mere  expression  of  a  willingness  to  negotiate, 
or  it  is  In  the  nature  of  a  counter  proposal  on 
his  part.  This  conditional  acceptance,  being 
a  counter  proposal,  is  not  binding  until  it  is 
accepted  (and  communicated)  by  the  original 
proposer.  The  offer  must  be  accepted  exact- 
ly as  it  Is  made.  The  acceptance  must  in  ev- 
ery respect  meet  and  correspond  with  the  of- 
fer, neither  falling  within  or  going  tteyond 
the  terms  proposed,  but  exactly  meeting 
them  at  all  points,  and  closing  them  Just  as 
they  stand;  for  there  is  no  contract  if  there 
is  a  variance  of  any  kind  between  the  terms 
of  the  offer  and  the  acceptance.  Like  a  con- 
ditional acceptance,  an  acceptance  at  vari- 
ance with  the  terms  of  the  offer  is  a  counter- 
proposal, whicti.  to  bind  the  party  to  whom 
the  original  offer  was  made,  must  be  accept- 
ed." 

Counsel  for  appellee  contend  that  appel- 
lant. In  a  letter  dated  January  30th,  to  Mr. 
King,  his  attorney,  accepted  the  terms  made 
by  Carpenter  in  the  escrow  agreement.  This 
letter  contains  the  following,  upon  which  this 
contention  is  based:  "Ton  will  please  not 
put  in  the  deed  10  shares  of  the  stock  of  the 
Park  Reservoir  Co.  as  we  will  transfer  that 
stock  to  the  purchaser  by  blank  power  of 
attorney.  Yon  will,  however,  put  the  same 
in  the  mortgage."  Standing  alone,  the  above 
extract  from  the  letter  of  January  30th 
might  be  held  to  have  the  effect  contended 
for  by  counsel.  When  considered  In  connec- 
tion with  other  correspondence  hereinbefore 
set  forth.  It  clearly  appears  that  it  was  not 
un  acceptance  upon  tbe  part  of  the  defend- 
ant of  Carpenter's  counter  proposition,  but 
simply  Indicated  the  manner  in  which  the 
transfer  of  the  stock  would  be  made  in  the 
event  it  was  purchased  upon  the  terms  pro- 
posed by  defendant. 

For  the  reasons  above  stated,  tbe  conclu- 
sion is  that  plaintiff  did  not  procure  a  cus- 
tomer ready,  able,  and  willing  to  purchase 
the  property  of  defendant,  or  enter  into  a 
binding  contract  to  do  so,  upon  the  terms 
proposed  by  defendant,  and  therefore  the 
Judgment  should  have  been  for  the  defend- 
ant. The  evidence  of  the  alleged  contract 
between  the  seller  and  the  purchaser  rests 
wholly  in  the  correspondence  set  forth  In  the 
record.    It  fails  to  prove  a  contract. 

A  retrial  could  serve  no  useful  purpose. 
The  Judgment  will  be  reversed,  with  direc- 
tions to  the  court  below  to  dismiss  the  ac- 
tion. 

Reversed, 
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On  Petition  for  Rehearing. 

It  Is  settled  In  this  state  that  a  -water 
right  Is  real  estate,  not  personal  property. 
Wjatt  V.  Irrigation  Co.,  18  Colo.  298,  33  Pac. 
144,  36  Am.  St.  Rep.  280;  Insurance  Co.  v. 
Chllds,  25  Colo.  360,  54  Pac.  1020. 

Shares  of  stock  are  personal  property,  and 
transferable  as  such  In  the  manner  provided 
by  the  by-laws  of  the  company.  1  Mills'  Ann. 
St.  «  480. 

No  transfer  of  stock  shall  be  yalld  nnless 
entered  on  the  stoekbook  of  the  company, 
within  60  days  from  the  date  of  the  transfer, 
by  an  entry  showing  to  and  from  whom  con- 
veyed. 1  Mills'  Ann.  St.  I  508;  Conway  v. 
John,  14  Colo.  80,  23  Pac.  170;  Isbell  v.  Gray- 
blU  (Colo.  App.)  7«  Pac.  550. 

"Water  rights  belonging  to  land,  and  stock 
In  a  ditch  corporation,  are  two  essentially 
different  kinds  of  property.  •  •  •  Water 
rights  for  Irrigation  are  regarded  as  real 
property,  and  shares  of  stock  In  a  corporation 
are  personal  property."  First  National  Bank 
v.  HasUngs,  7  Colo.  App.  129-132,  42  Pac. 
691. 

Talhott  did  not  offer  to  sell  the  shares  of 
stock  In  the  Park  Keservolr  Company.  Mas- 
tin  exceeded  his  authority,  as  Talcott's  agent, 
when  he  Included  such  shares  of  stock  In  the 
option  given  by  him  to  Carpenter.  No  ques- 
tion of  water  rights  Is  Involved  herein.  In 
no  view  which  can  be  taken  of  Talcott's  offer, 
can  It  be  said  that  he  offered  to  sell  stock 
In  the  Park  Keservolr  Company.  Petition 
for  rehearing  denied. 

Petition  denied. 

THOMSON,  P.  J.,  not  sitting. 


BEBRY  V.  RYAN  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  14,  1905.) 

INJURIES  TO  PROPERTY— DEFENSES— OFFBB  TO 
REPAIR— NON  ACCEPTANCE  — EVIDENCE  —  IN- 
SUFFICIENCY—JUDGMENTS— EXCEPTIONS. 

1.  Where,  In  an  action  for  damages  to  plain- 
tiff's property  by  the  acts  of  defendants'  serv- 
ants in  blasting  out  a  roadbed  for  a  railroad, 
defendants  admitted  original  liability,  it  was  no 
defense  that  they  had  offered  to  send  workmen 
and  material  and  repair  the  injuries  to  plain- 
tiff's buildings,  which  constituted  the  greater 
part  of  the  injuries,  and  that  defendant  declin- 
ed to  accept  the  offer. 

2.  An  exception  to  the  judgment  in  an  action 
for  damages  to  property  was  sufficient  to  save 
the  question  of  the  insufficiency  of  the  evidence 
to  sustain  the  jadgment. 

Error  to  Teller  County  Court. 

Action  by  Joseph  Berry  against  Morris 
Ryan  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  brings  error.  Re- 
versed. 

Scott  Ashton,  for  plaintiff  in  error.  James 
J.  McFeely,  for  defendants  in  error. 

GUNTER,  J.    This  was  an  action  for  dam- 
ages sustained  to  the  personal  and  real  prop- 
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erty  of  plaintiff— plaintiff  to  error— through 
the  tortious  acts  of  the  servants  of  defend- 
ants In  error  In  blasting  out  a  roadbed  for  a 
certain  railroad.  A  trial  to  the  Jury  re- 
sulted in  a  verdict  and  Judgment  for  defend- 
ants in  error. 

Original  liability  on  the  part  of  defendants 
In  error  was  admitted.  The  only  defense 
urged  below  was  that  defendants  in  error 
had  offered  to  send  workmen  and  materials 
and  repair  the  injuries  to  plaintiff's  build- 
ing^, which  constituted  In  great  part  the  in- 
juries complained  of.  Plaintiff  declined  to 
accept  this  offer.  This  offer  was  manifestly 
not  a  defense  to  the  cause  of  action  admit- 
tedly existing  in  favor  of  plaintiff.  This 
question,  InsnSlclency  of  the  evidence  to  sus- 
tain the  Judgment,  was  saved  to  plaintiff  by 
an  exception  to  the  Judgment  The  Judgment 
win  be  reversed. 

Reversed. 

THOMSON,  P.  J.,  not  sitting. 


STATE  V.  MANDBRVILLE. 

(Supreme  Court  of  Washington.     March  8, 
1906.) 

CRIMINAL     LAW— HOMICIDE— EVIDENCE— STATE- 
MENTS  BY   COURT— INSTBUCTIONS—AP- 
PEALr— UABMLESS    ERROR. 

1.  Where,  In  a  prosecution  for  homicide,  de- 
fendant admitted  that  he  did  the  cutting  with  a 
knife,  but  refused  to  identify  s,  knife  Introduced 
in  evidence  as  the  one  with  which  be  struck  de- 
ceased, though  he  stated  that  it  looked  like  it, 
the  identity  of  the  knife  was  immaterial,  so  tliat 
defendant  wa«  not  prejudiced  by  a  remark  of 
the  court,  when  it  was  introduced  in  evidence, 
calling  the  pury's  attention  to  the  testimony 
of  another  witness  touching  the  knife:  the  court 
having  charged  that  the  jury  were  the  sole 
judges  of  the_  facts, 

2.  Where,  in  a  prosecution  for  homicide,  de- 
fendant pleaded  self-defense,  and  there  were 
facts  testified  to  tending  to  criminate  defendant, 
he  was  not  prejudiced  by  an  instruction  that  if 
the  jury  believed  that,  prior  to  the  publicity 
of  the  charge,  defendant  had  always  borne  a 
good  reputation  for  peace  and  quiet,  that  fact 
should  be  considered,  with  all  the  other  evi- 
dence in  the  case,  in  determining  the  question 
whether  the  witnesses  who  have  testified  to  facts 
tending  to  criminate  him  had  been  mistaken  or 
had  testified  falsely ;  the  court  having  also 
cliarged  that  the  jury  were  the  sole  judges  of 
the  facta,  that  the  judge  was  prohibited  from 
commenting  thereon,  and  that  the  jury  were  to 
entirely  disregard  any  and  all  such  comments, 
if  any  had  been  made. 

3.  In  a  prosecution  for  killing  deceased  by 
stabbing  him,  defendant  was  not  prejudiced  by 
an  instruction  defining  a  "beating,"  or  a  "mere 
beating,"  as  a  functional  derangement,  such  as 
the  injury  to  an  eye  so  as  to  blacken  It,  or  even 
to  the  extent  of  closing  it  for  a  time. 

4.  Where,  in  a  prosecution  for  homicide,  the 
court  gave  five  or  six  instructions  on  the  sub- 
ject of  self-defense,  the  fact  that  one  of  them, 
taken  by  itself,  was  defective  or  not  properly 
qualified,  is  not  ground  for  reversal ;  the  in- 
structions, as  a  whole,  fairly  and  freely  giviog 
the  law  on  such  subject. 

5.  in  a  prosecution  for  homicide,  defendant 
was  not  prejudiced  by  the  court's  permitting  the 
state  to  ask  certain  witnesses  whether  or  not 
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they  hnd  heard  of  defendant's  threatening  or 
engaging  in  certain  acts  of  violence  towards  oth- 
er i>ersona ;  the  witnesses  having  answered  the 
questions  in  the  negative. 

6.  In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  sustain  a  conviction  of  murder 
in  the  second  degree. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

George  Mandervllle  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Affirmed. 

B'rank  S.  Grlflath,  for  appellant.  Kenneth 
Maclsintosh  and  Hermon  W.  Craven,  for  the 
State. 

ROOT,  J.  Appellant  was  tried  upon  an  In- 
formation charging  him  with  murder  In  the 
first  degree  in  killing  one  Edward  McDeavltt, 
and  was  convicted  of  murder  In  the  second 
degree,  from  which  conviction  he  appeals  to 
this  court.  The  homicide  for  which  be  was 
prosecuted  occurred  in  a  saloon  at  Tolt  Ap- 
pellant urged  self-defense  in  Justification  of 
the  killing.  Appellant's  version  of  the  unfor- 
tunate affair  was  about  this:  He  claims  to 
have  been  standing  with  his  back  to  the  bar, 
his  elbows  resting  thereupon,  when  he  was 
attacked  by  the  deceased,  who  struck  bim  a 
heavy  blow  in  the  face,  and  followed  it  with 
several  other  blows  and  kicks,  during  whicb 
time  appellant,  with  a  knife  which  he  took 
from  his  pocket,  stabbed  his  assailant  sev- 
eral times,  inflicting  wounds  from  which  he 
died  a  few  hours  afterwards.  In  the  course 
of  the  trial,  one  Nelson,  a  deputy  sheriff, 
gare  testimony  as  to  a  knife  whicb  had 
been  secured  a  couple  of  days  after  the  trag- 
edy at  the  home  of  one  James  Powers,  who, 
it  was  claimed  by  the  state,  had  famished  to 
api)ellaut  the  knife  with  which  the  latter 
stabbed  the  deceased.  Kelson  testified  that 
said  knife  was  shown  to  the  appellant,  and 
that  the  latter  had  stated  that  be  did  not 
know  whether  it  was  the  same  knife  be  bad 
used,  or  not,  but  that  It  looked  like  it.  He 
also  testified  that  appellant  said  be  had  got- 
ten the  knife  of  Jim  Powell  in  the  saloon  the 
evening  of  the  fight.  Over  the  objection  of 
appellant's  counsel,  this  knife  was  admitted 
in  evidence.  Upon  the  appellant's  counsel 
taking  exception  to  the  introduction  of  the 
knife,  the  trial  court  made  this  remark:  "I 
want  to  say  to  the  Jury  now,  while  it  is  fresh 
in  my  mind,  that  you  must  remember  the  tes- 
timony of  Mr.  Nelson  touching  this  knife." 
To  this  remark  appellant's  counsel  took  an 
exception,  "as  giving  added  weight  to  the 
testimony  of  one  witness  in  this  case  and 
commenting  on  the  facts."  ThereuiMn  the 
court  made  the  following  remarks:  "The 
Jury  are  further  Instructed  that  any  com- 
ment which  the  court  may  have  made  in  this 
matter  in  reference  to  this  man's  testimony 
is  not  to  give  this  witness'  testimony  more 
weight  than  other  witnesses.  You  will  not 
pay  any  attention  to  any  comments  which 
the  court  makes  in  ruling  on  testimony. 
You  are  the  sole  Judges  of  the  facts.    I  am 


only  the  Judge  of  the  law,  and  yon  will  Judge 
the  facts  yourselves.  I  merely  wanted  to 
call  your  attention  to  this  testimony  at  the 
time."  To  these  remarks  appellant's  counsel 
took  an  exception  on  the  same  grounds.  Al- 
though doubtless  made  to  protect  appellant's 
rights,  yet,  had  the  Identify  of  this  knife  be- 
come in  any  manner  material  in  the  deter- 
mination of  the  issues  submitted  to  the  jury. 
these  remarks  of  the  trial  court  would  pre- 
sent a  serious  question;  but,  in  view  of  all 
of  the  facts  in  the  case,  the  question  of  such 
identity  became  absolutely  immaterial  and 
unimportant.  The  evidence  of  the  physi- 
cians, one  of  whom  examined  the  deceased 
prior  to  bis  death,  and  both  of  whom  exam- 
ined the  body  soon  thereafter,  showed  that 
death  was  caused  by  wounds  inflicted  by  a 
knife,  or  similar  sharp  instrument  The  evi- 
dence of  the  witnesses  for  both  the  state  and 
the  defendant  showed  that  the  cutting  was 
done  with  a  knife;  and  the  defendant  him- 
self, upon  the  stand,  admitted  taking  a  knife 
from  his  iiocket  and  opening  it,  and  from  bis 
own  testimony  it  was  apparent  that  the  cut- 
ting was  done  therewith.  So,  as  we  view  It. 
the  identity  of  this  knife  became  a  matter  of 
no  importance  whatever  in  the  case,  and  the 
remarks  which  the  court  made  with  refer- 
ence thereto  became  incapable  of  causing  any 
prejudicial  results. 

Numerous  exceptions  are  taken  to  the  in- 
structions given.  We  will  discuss  the  most 
strongly  urged.  One  of  these  questioned  in- 
structions was  in  the  following  language: 
"And  in  this  case,  if  the  Jury  believe  that 
prior  to  the  publicity  of  the  charge  upon 
which  the  defendant  is  on  trial,  the  defend- 
ant bad  always  borne  a  good  reputation  in 
the  community  In  which  he  lived,  for  peace 
and  quietude,  then  this  is  a  fact  proper  to 
be  considered  by  the  Jury,  with  all  the  other 
evidence  in  the  case,  In  determining  the  ques- 
tion whether  the  witnesses  who  have  testified 
to  facts  tending  to  criminate  him  have  been 
mistaken  or  have  testified  falsely  or  truth- 
fully." An  Instruction  almost  identical  with 
this  was  held  to  constitute  error  In  the  case 
of  State  V.  Walters,  7  Wash.  246,  250,  34 
Pac.  938,  1098,  on  the  ground  that  it  was  a 
comment  upon  the  facts  in  that  it.  In  effect 
assumed  and  told  the  Jury  that  witnesses 
bad  "testified  to  facts  tending  to  criminate 
him."  The  same  contention  is  made  in  this 
case.  But  after  careful  consideration,  we 
are  convinced  that,  while  this  instruction 
is  open  to  criticism,  it  nevertheless  does  not 
constitute  reversible  error  in  this  case.  An 
examination  of  the  statement  of  facts  shows 
that,  among  other  instructions  which  care- 
fully guarded  the  rights  of  the  defendant 
the  trial  court  gave  the  following:  "Under 
the  Constitution  and  laws  of  this  state,  the 
Jury  are  the  sole  Judges  of  the  facts,  and  the 
judge  is  prohibited  from  commenting  upon 
the  facts.  Therefore,  if,  in  ruling  upon  ob- 
jections, or  in  answering  questions  asked  by 
counsel  for  either  the  state  or  defendant,  ot 
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In  any  other  way,  or  under  any  other  circum- 
stances, the  court  has  commented  upon  the 
testimony  In  this  case,  the  court  instructs 
you  that  you  are  to  disregard  entirely  any 
and  all  such  comment  by  the  court,  if  any  has 
l>een  made."  In  the  case  of  State  t.  Wal- 
ters, supra,  It  does  not  appear  that  this  warn- 
ing Instruction  was  given.  Moreover,  In  the 
case  at  bar  we  think  It  affirmatively  api)ears 
that  the  comment.  If  It  be  held  to  be  a  com- 
ment, was  incapable  of  injuring  the  appel- 
lant. It  was  an  established,  conceded  fact  in 
the  case  that  there  were  facts  testified  to 
tending  to  criminate  appellant.  The  Interpo- 
sition of  the  defense  of  self-defense  necessar- 
ily implied  the  existence  of  evidence  tending 
to  criminate.  The  existence  of  proof  of  this 
kind  would  be  the  only  occasion  for  appellant 
urging  self-defense.  The  killing  being  admit- 
ted, and  self-defense  being  the  only  Justifica- 
tion urged  before  the  Jury,  we  feel  that  ap- 
pellant was  not  prejudiced  by  an  Inadvertent 
remark  of  the  court,  assuming  the  existence 
of  that  which  alone  had  made  it  necessary 
or  proper  for  api)ellant  to  present  this  de- 
fense. Where  an  error  is  made  which  vio- 
lates a  constitutional  provision,  the  judg- 
ment In  a  criminal  case  will  ordinarily  be 
reversed,  without  a  showing  that  said  error 
did  prejudice  the  rights  of  the  defendant, 
unless  the  facts  and  circumstances  be  such 
that  It  affirmatively  appears  that  such  de- 
fendant was  not,  and  could  not  have  been, 
injured  thereby.  In  the  latter  case  the  ob- 
ject of  the  constitutional  inhibition  Is  never- 
theless attained,  the  result  provided  against 
has  not  been  produced,  and  the  reason  for 
such  restriction  In  that  given  Instance  ceases 
to  obtain.  The  object  of  constitutional  lim- 
itations of  the  character  involved,  as  well  as 
of  all  rules  of  law  applicable  to  cases  of  this 
kind,  is  to  secure  to  a  defendant  a  fair,  im- 
partial trial,  where  substantial  Justice  to 
both  the  defendant  and  the  state  shall  be 
meted  out  as  nearly  as  may  be  possible.  Im- 
portant considerations  of  public  policy  re- 
(lulre  that  judgments  of  trial  courts  In  cases 
such  as  this  should  not  be  overturned  on  ac- 
count of  errors  which  the  record  affirmative- 
ly shows  to  have  been  harmless.  In  the  case 
of  State  V.  Surry,  23  Wash.  655,  661,  63  Pac. 
557,  559,  this  court,  speaking  by  Mr.  Justice 
Anders,  in  referring  to  the  case  of  State  v. 
Walters,  supra,  and  another  case,  said: 
"While  we  are  not  disposed  to  overrule  the 
prior  decisions  of  this  court  as  to  the  object 
and  scope  of  this  constitutional  provision, 
we  are  not  prepared  to  extend  the  rule  enun- 
ciated in  those  cases  so  far  as  to  hold  that 
every  casual,  inadvertent,  or  unnecessary  re- 
mark made  by  the  judge  in  reply  to  a  propo- 
sition or  suggestion  of  counsel  constitutes  a 
sufficient  ground  for  reversing  the  Judgment. 
In  our  opinion,  it  is  only  such  remarks  of  the 
presiding  Judge  during  the  course  of  a  trial 
as  might  reasonably  Influence  the  mind  of  an 
ordinary  Juror  that  can  Justly  be  said  to  be 
inimical  to  the  Constitution.    And  whether 


error  has  been  committed  in  a  given  case  must 
therefore  depend  uiwn  the  particular  facts 
and  circumstances  therein  disclosed." 

The  appellant  also  takes  an  exception  to 
a  deUnltlon  given  by  the  trial  court  in  the 
following  words,  to  wit:  "A  'beating,'  or  a 
'mere  beating,'  as  used  in  these  instructions, 
is  a  functional  derangement,  such  as  the  in- 
Jury  to  an  eye  so  as  to  blacken  it,  or  even  to 
the  extent  of  closing  it  for  a  time."  We 
doubt  the  advisability  of  a  trial  court,  in  a 
case  like  this,  attempting  to  define  such  ex- 
pressions as  "a  beating,"  "a  mere  beating," 
"great  bodily  Injury,"  or  "great  bodily  harm," 
as  they  practically  define  themselves,  and 
must  usually  be  Interpreted  with  reference 
to  the  particular  case  under  consideration; 
and  it  is  doubtful  If  the  average  Juror  Is 
much  enlightened  by  a  definition  given  of 
them.  In  the  light  of  the  evidence  in  this 
case,  and  of  the  other  instructions  given,  we 
do  not  believe  the  rights  of  the  appellant 
were  Infringed  by  the  giving  of  this  defini- 
tion and  instruction. 

Appellant  also  complains  of  the  following 
instruction:  "But  a  person  upon  whom  as- 
sault Is  made,  which  is  not  felonious  in  its 
character,  as  one  who  is  assaulted  by  another 
without  a  deadly  weapon,  and  with  intent 
to  inflict  upon  the  person  assaulted  a  mere 
beating,  is  not  justified  In  killing  his  assail- 
ant; and  a  person  upon  whom  a  not  felonious 
assault  is  made  is  not  justified  lu  repelling 
such  an  assault  with  a  deadly  weapon  used 
In  a  deadly  manner."  This  instruction  was 
accompanied  by  five  or  six  others  explaining 
and  bearing  upon  the  subject  of  self-defense, 
and.  In  the  light  of  these  other  instructions 
and  tlie  evidence  in  the  case,  we  do  not  think 
appellant's  criticism  well  founded.  Because 
a  certain  instruction,  taken  by  itself  is  in- 
sufficient, defective,  or  not  properly  qualified, 
it  does  not  necessarily  follow  that  a  case 
should  be  reversed.  If  the  instructions,  tak- 
en as  a  whole,  fairly  and  fully  present  the 
law  applicable  to  the  matter  in  question  in 
such  a  manner  as  to  make  it  clearly  com- 
prehensible to  the  jury,  this  is  all  that  is  re- 
quired. 

In  the  course  of  the  trial,  counsel  for  the 
state  asked  certain  witnesses  as  to  whether 
or  not  they  had  heard  of  appellants  threaten- 
ing or  engaging  in  certain  acts  of  violence 
towards  certain  other  persons  named.  Kach 
of  these  witnesses  testified  that  he  had  not 
heard  of  any  such  occurrence.  The  asking 
of  such  questions  is  assigned  as  error,  but 
we  are  unable  to  perceive  any  injury  thereby 
to  the  appellant's  cause. 

Numerous  errors  are  assigned  In  the  mat- 
ter of  admitting  or  excluding  evidence,  and 
in  the  giving  of  numerous  instructions,  and 
in  tlie  refusal  of  the  court  to  give  various 
instructions  requested  by  the  appellant.  We 
have  carefully  examined  all  of  these  assign- 
ments, but  are  unable  to  find  any  prejudicial 
error.  As  they  are  all  controlled  by  well- 
established  rules  and  principles  of  law,  we 
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fee]  that  a  discussion  of  them  would  serve 
no  useful  purpose. 

Appellant  contends  that  the  evidence  Is  not 
sufficient  to  sustain  the  verdict  and  Judg- 
ment We  will  call  attention  to  some  of  the 
evidence,  In  addition  to  that  heretofore  men- 
tioned. Appellant  had  married  McDeavltt's 
sister  some  10  years  ago,  and,  on  account  of 
some  matters  pertaining  to  her,  and  perhaps 
on  account  of  other  matters,  there  was  ill 
feeling  between  deceased  and  appellant 
Testimony  was  Introduced  showing  serious 
threats  upon  the  part  of  each  against  the 
other.  Their  estrangement,  however,  was 
not  so  pronounced  but  that  they  took  one  or 
two  drlnlss  together  in  the  saloon,  prior  to 
the  flght,  on  the  evening  thereof.  The  stab- 
bing was  practically  admitted  by  appellant 
upon  the  witness  stand.  He  admitted  taking 
the  knife  from  his  i>ocket  and  opening  the 
same,  and  said  he  supposed  that  he  stabbed 
McDeavltt.  Two  or  three  witnesses  testified 
that  subsequently  to  the  affray  he  admitted 
the  cutting,  and  expressed  the  hope  that  he 
had  killed  McDeavltt.  The  evidence  showed 
that  a  few  minutes  prior  to  the  affray  there 
was  some  talk  about  fighting,  this  talk  being 
indulged  in  by  several  persons.  While  there 
was  considerable  conflict  in  the  evidence  as 
to  Just  who  did  the  talking,  and  as  to  the 
exact  language  employed,  yet  it  reasonably 
appears  that  both  appellant  and  the  deceased 
participated  in  such  talk.  As  to  just  how  the 
flght  commenced,  the  evidence  is  contradic- 
tory. One  or  more  witnesses  said  that  Mc- 
Deavltt, after  talking  flght,  "hauled  back"  as 
if  about  to  strike  a  man  by  the  name  of 
Barclay,  and  that  appellant  stepped  sudden- 
ly forward  toward  McDeavltt,  and  the  flght 
instantly  commenced.  Appellant  and  one  or 
more  witnesses  claimed  that  he  was  standing 
with  his  back  to  the  bar,  his  elbows  resting 
thereupon,  when  the  deceased  suddenly 
threw  off  his  hat  and  coat  and  started  for 
him;  striking  him  in  the  face,  and  follow- 
ing it  up  with  several  blows  and  kicks.  One 
witness  testified  that  appellant,  some  days 
subsequent  to  the  afDalr,  told  him  that  the 
knife  was  given  to  him  in  the  saloon  that 
evening  by  one  Jim  Powell,  who  told  him 
to  take  it  and  cut  McDeavltt's  guts  out.  The 
flght  was  of  very  short  duration.  Appellant 
fell  to  the  floor,  and  at  that  Instant  McDea- 
vltt called  out  that  he  was  "cut  to  pieces," 
and  exposed  his  body,  showing  a  wound  In 
the  abdomen  from  which  his  entrails  were 
protruding.  Three  other  severe  wounds  were 
subsequently  found  upon  his  body,  all  evi- 
dently made  by  the  same  Instrument  at  the 
same  time.  The  cutting  took  place  at  10  or 
11  o'clock  in  the  evening,  and  McDoavitt  died 
next  morning.  There  was  no  evidence  and 
no  contention  that  McDeavltt  was  armed, 
or  that  he  was  using  or  attempting  to  use 
anything  but  his  fists  In  the  flght.  There 
were  six  or  seven  persons  present  in  the 
saloon — some  of  them  friends,  and  none  of 
them,  apparently,  enemies,  of  appellant    As 


between  appellant  and  McDeavltt,  there  ap- 
pears to  have  been  no  great  disparity  in  size 
or  physical  ability.  While  there  was  a  con- 
flict in  the  testimony  as  to  many  things,  yet 
we  think  that  the  verdict  of  the  Jury  might 
almost  lie  sustained  upon  the  evidence  of 
the  appellant  himself.  The  credibility  of  the 
witnesses  was,  of  course,  a  matter  for  the 
Jury;  aud,  in  view  of  the  strong  evidence 
given  against  the  defendant  by  numerous 
witnesses,  all  of  which  evidence  was  for  the 
Jury  to  weigh  and  consider,  we  think  the 
contention  as  to  insufficiency  of  evidence 
cannot  be  sustained. 

We  have  made  a  careful  examination  of 
appellant's  brief  and  the  authorities  therein 
cited,  and  have  given  earnest  consideration 
to  the  able  argument  made  by  his  counsel 
before  us.  But  we  are  unable  to  perceive 
that  he  has  not  Iiad  a  fair  trial,  and  been 
accorded  substantia]  Justice. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

MOUNT,  O.  J.,  and  RUDKIN,  DUNBAR, 
and  CKOW,  JJ.,  concur. 


MILLETT  V.  PCGET  SOUND  IRON  & 

STEEL  WORKS. 

(Supreme  Court  of  Washington.     March  10, 

1905.) 

KASTER    AND    SEE  VAST— FELIX)  W    SERVANTS. 

A  helper  in  a  machine  shop,  engaged  with 
another  helper  in  painting  an  engine,  and  an  en- 
sine  tester,  all  three  of  wiiom  were  working  un- 
der the  same  foreman  and  on  the  same  engine, 
were  fellow  servants. 

[EM.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  II  493,  494.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  John  Mlllett  against  the  Puget 
Sound  Iron  &  Steel  Works.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Govnor  Teats,  for  appellant  Hudson  & 
Holt,  for  respondent 

PI2R  CURIAM.  The  appellant  was  Injur- 
ed while  in  the  employ  of  the  respondent, 
and  instituted  this  action  to  recover  dam- 
ages therefor,  alleging  in  his  complaint  that 
the  injury  was  caused  by  negligence  for 
which  the  respondent  was  liable.  The  re- 
spondent owns  and  operates  machine  shops 
at  the  city  of  Tacoma,  and,  as  a  part  of  its 
business,  manufactures  logging  engines.  The 
appellant  was  employed  as  a  helper  In  its 
shop;  his  duties  being  to  assist  the  machin- 
ists with  their  work,  and  to  perform  such  la- 
bor as  did  not  require  special  skill  and  train- 
ing. At  the  time  of  the  occurrence  of  the 
injury  for  wliich  the  appellant  sues  the  re- 
spondent had  a  number  of  logging  engines 
nearly  completed,  and  was  putting  on  them 
the  final  touches  preparatory  to  turning  them 
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out  of  the  shops.  The  appellant,  with  anoth- 
er helper,  Charles  Hurd,  was  engaged  In 
painting  one  of  these  engines,  when  anoth- 
er employe,  John  Scholl,  came  along,  and 
notified  them  that  he  was  about  to  test  the 
engine  on  which  they  were  painting,  where- 
upon the  appellant  and  Hurd  quit  work  at 
the  engine.  About  40  or  45  minutes  there- 
after Hurd  came  to  the  appellant,  told  him 
that  the  tester  had  finished  with  the  engine 
on  which  they  were  formerly  working,  and 
that  he  might  go  back  and  finish  the  paint- 
ing. The  appellant  went  to  the  engine, 
climbed  upon  it,  and  was  proceeding  with  his 
work,  when  Scholl  came  back,  and  put  the 
engine  in  motion,  catching  the  appellant's 
foot  in  the  machinery  and  crushing  it  off. 

It  is  the  contention  of  the  appellant  that 
both  Scholl  and  Hurd  were  vice  principals 
as  to  him,  and  that  the  negligence  of  either 
of  them  would  be  the  negligence  of  the  re- 
spondent But  we  know  of  no  principle  of 
law  on  which  this  contention  can  be  main- 
tained. All  three  of  them  were  working  for 
a  common  employer,  under  a  common  fore- 
man, in  a  common  enterprise,  and  in  connec- 
tion with  each  other.  If,  under  any  circum- 
stances, two  or  more  persons  working  for  a 
common  master  can  be  fellow  serrants,  we 
think  they  were  so  in  this  instance. 

Affirmed. 


BELTZ  V.  AMERICAN  MILL  CO. 

(Sapreme  Conrt  of  Washington.     March  9, 

1905.) 

MABTER  AND  BERVANT— INJUKIES  TO  SERVANT— 

DANGEROUS    WORK  —  ASSUMED    RISK  — 

WITNESSES — CROSS-EXAMINATION. 

1.  Plaintiff,  a  sawmill  operative,  endeavored  to 
remove  sawdust  from  beneath  the  receptacle 
containing  weights  by  which  the  upper  wheel 
of  a  band  saw  was  adjnsted,  without  stopping 
the  saw,  which  could  have  been  easily  done 
without  stopping  the  other  machinery,  and 
which  would  have  obviated  the  danger.  He  tes- 
tified that  as  he  started  to  clean  out  the  saw- 
dust it  flew  in  his  face,  and  as  he  threw  his 
left  hand  over  bis  face  he  slipped,  and.  in  ex- 
tending his  right  hand  to  catch  himself  threw 
it  into  the  saw  and  was  injured.  Held,  that 
the  danger  of  such  injury  was  obvious,  and  that 
plaintiff  assumed  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  If  613,  708, 
718.] 

2.  Where,  in  an  action  for  injuries  to  a  serv- 
ant, he  testified  as  to  the  construction  of  the 
machinery,  the  mode  of  operation,  the  necessity 
of  removing  sawdust  from  beneath  the  saw  by 
which  he  was  injured,  how  often  it  should  be 
removed,  the  manner  of  removing  it,  etc.,  it  was 
not  error  to  permit  him  to  be  asked  on  cross- 
examination  how  often  the  saw  was  stopped  so 
ttkat  the  sawdust  could  be  removed  without  dan- 
ger, the  manner  of  stopping  the  saw,  etc. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent  Dig.  Witnesses,  {  953.J 

Appeal  from  Superior  Court  Cbebaiis 
County;   Mason  Irwin,  Judge. 

Action  by  O.  A.  Beltz  against  the  American 
Mill  Company.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 


Govnor  Teats,  for  appellant  J.  B.  Bridges, 
for  respondent 

RTJDKIN,  J.  The  defendant  owns  a  saw- 
mill at  Aberdeen,  and  the  plaintiff,  on  the 
nth  day  of  August  1903,  was  In  its  employ, 
operating  a  resaw  used  in  the  manufacture 
of  lumber.  This  resaw  consists  of  a  band 
saw  which  runs  upon  two  large  wheels,  one 
at)ove  and  the  other  below  the  table  used  to 
receive  the  material  to  be  resawed.  The 
lower  wheel  is  stationary,  and  la  located 
down  in  the  floor  of  the  mill.  The  upper 
wheel  is  adjusted  so  as  to  keep  the  band  saw 
tight  In  case  of  expansion  through  heat  or 
other  cause.  The  upper  wheel  is  adjusted  by 
means  of  weights  attached  thereto,  and  hung 
in  a  receptacle  which  constitutes  a  portion 
of  the  frame  of  the  saw.  The  sawdust  drops 
into  a  pit  in  the  yicinity  of  the  lower  wheel, 
and  is  carried  off  through  a  pipe.  WlUle  this 
resaw  is  in  operation,  the  sawdust  accumu- 
lates more  or  less  beneath  the  receptable  con- 
taining the  weights  which  adjust  the  upper 
wheel,  and  it  becomes  necessary  to  remove 
this  dust  from  time  to  time  so  as  to  prevent 
its  Interference  with  the  proper  adjustment 
of  the  upper  wheel.  According  to  the  tes- 
timony of  the  plaintiff,  it  is  necessary  to  re- 
move this  sawdust  four  or  five  times  a  day. 
This  can  be  done  at  noon  or  at  night  or  at 
other  times  when  the  machinery  is  stopped 
to  change  the  saw  or  for  other  purposes. 
At  other  times  it  must  be  removed  while  the 
saw  is  in  operation,  or  the  saw  must  l)c 
stopped  for  the  purpose  of  removing  the  saw- 
dust. From  the  testimony,  it  would  prob- 
ably be  necessary  to  remove  this  sawdust  two 
or  three  times  a  day  while  the  saw  Is  in 
operation,  or  to  stop  the  saw  for  that  pur- 
pose. This  saw  could  be  stopped  without 
stopping  or  interfering  with  any  other  part 
of  the  machinery  in  the  mill.  The  saw  was 
stopped  by  means  of  a  rope  attached  some 
15  or  20  feet  from  where  the  saw  was  operat- 
ed. To  reach  this  rope,  the  operator  used 
one  of  the  truclcs  employed  in  the  mUl.  The 
saw  was  stopped  in  this  manner  by  the  plain- 
tiff whenever  necessary  to  change  the  saw 
or  for  any  other  purpose.  On  account  of  the 
velocity  of  the  saw,  it  takes  it  a  considerable 
time  to  stop  after  the  power  is  cut  off.  The 
plaintiff  always  removed  this  sawdust  with- 
out stopping  the  machinery,  and  saw  other 
employes  of  the  mill  do  the  same.  He  was 
instructed  to  keep  the  receptacle  clear  of 
sawdust  but  had  no  instructions  as  to  how 
he  should  do  It  On  the  above  date  the 
plaintiff  was  clearing  away  the  sawdust 
while  the  saw  was  in  operation.  He  thus 
describes  the  manner  in  which  he  received 
the  injuries  complained  of:  "I  was  kneeling 
down,  and  went  to  take  out  tliat  sawdust 
in  there,  and  it  threw  the  sawdust  up  in  my 
face,  and  I  threw  my  hand  up  like  that  (in- 
dicating by  placing  his  band  over  his  eyes), 
and  I  kind  of  slipped  and  threw  my  hand  into 
it    I  went  to  clean  out  this   sawdust  in 
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here;  this  band  saw  was  going  around.  I 
started  to  clean  It  out,  and  the  sawdust 
started  to  fly  up  in  my  face,  and  I  threw  my 
left  hand  over  my  face  like  that  (indicating 
by  putting  his  arm  across  his  eyes),  and 
slipped  at  the  same  time,  and  threw  my 
right  hand  out  to  catch  myself,  and  threw 
my  right  hand  Into  the  saw."  In  addition  to 
the  foregoing  facts,  the  plalntifT  alleged  that 
the  defendant  had  failed  to  safeguard  this 
resaw  as  required  by  the  laws  of  the  state 
of  Washington.  The  answer  of  the  defend- 
ant denied  negligence  on  Its  part,  and  pleaded 
affirmatively  contributory  negligence  and  as- 
Kiimption  of  risk  on  the  part  of  the  plalntifT. 
The  plaintiff  demurred  to  the  defense  of  as- 
sumption of  risk,  and  the  demurrer  was  sus- 
tained. At  the  trial  a  nonsuit  was  granted 
at  the  close  of  the  plaintiffs  case,  and  the 
plaintiff  appeals. 

As  stated  by  counsel,  the  lower  court 
granted  the  motion  for  a  nonsuit  ou  the 
ground  that  the  appellant  was  guilty  of  con- 
tributory negligence.  We  think  the  judg- 
ment of  nonsuit  should  be  sustained.  The 
complaint  avers  that  It  was  dangerous  to 
operate  said  resaw  and  to  take  the  sawdust 
from  said  receptacle,  but  the  appellant  claim- 
ed in  his  testimony  that  he  was  not  aware  of 
such  danger  until  the  happening  of  the  acci- 
dent complained  of.  The  court  must  consid- 
er, not  only  what  the  appellant  knew,  but 
what  he  should  have  known  by  proper  exer- 
cise of  his  faculties.  As  said  by  this  court 
in  Olson  V.  McMurray  Cedar  Lumber  Co.,  9 
Wash.  500,  37  Pac.  679,  and  repeated  In 
many  subsequent  cases:  "Men,  when  they 
are  working  around  dangerous  machinery, 
must  notice.  Their  faculties  and  senses  are 
given  them  for  the  purpose  of  self-preserva- 
tion, and  they  must  exercise  them  to  a  rea- 
sonable extent.  •  •  •  The  dangers  In  this 
instance  were  apparent,  and  the  law  is  well 
settled  that  an  employ^,  when  be  assumes  his 
employment,  takes  the  risk  of  all  apparent 
danger.  This  was  the  doctrine  announced  by 
this  court  in  Week  v.  Fremont  Mill  Co.,  3 
Wash.  St.  629,  29  Pac.  215,  and  Jennings  v. 
Tacoma  Ry.  &  Motor  Co.,  7  Wash.  275,  34 
Pac.  937,  and  Is  the  doctrine  of  common  Jus- 
tice and  right  between  employer  and  em- 
ployP,  and  the  doctrine  of  common  sense." 
To  the  same  effect,  see  Hoffman  v.  Amer- 
ican Foundry  Co.,  18  Wash.  287.  51  Pac.  385; 
French  v.  First  Avenue  Ry.  Co.,  24  Wash. 
83,  63  Pac.  1108;  Bier  v.  Hosford,  35  Wash. 
!544.  77  Pac.  867.  In  the  last  case  this  court 
quotes  with  approval  from  the  opinion  In 
(Jreef  r.  Brown  (Kan.  App.)  51  Pac.  926,  as 
follows:  "She  could  not  fail  to  see  and  un- 
derstand the  danger,  for  the  reason  that  nil 
the  elements  of  it  were  wide  open  before  her. 
The  very  thing  happened  which  she  knew 
was  most  likely  to  occur  if  she  allowed  her 
fingers  to  get  between  the  cylinders,  and  no 
warning  or  caution  could  have  increased  her 
knowledge  of  the  danger  or  the  necessity  for 
care.    She  therefore  assumed  the  risk  (Lueb- 


ke  V.  Berlin  Machine  Works,  88  Wis.  442,  60 
N.  W.  711,  43  Am.  St.  Rep.  913).  and  was 
guilty  of  contributory  negligence;  for  the  as- 
sumption of  risk  is  a  species  of  contributory 
negligence.  This  being  true.  It  could  make 
no  difference  even  If  plaintiffs  In  error  bad 
neglected  reasonable  precaution."  In  Stee- 
ples V.  Panel  &  Folding  Box  Co.,  33  Wash. 
359,  74  Pac.  473,  the  court  says:  "It  is  true 
the  plaintiff  testifies  that  he  did  not  know 
that  the  platform  was  without  a  guard,  but 
a  plaintiff  cannot  recover  simply  by  making 
a  statement  of  that  kind.  If  under  the  clrcum- 
stiinces  it  was  his  duty,  as  a  reasonably  pru- 
dent man,  to  have  made  such  an  examination 
as  would  have  resulted  In  the  desired  infor- 
mation. Yielding  adherence  to  the  state- 
ment often  announced  by  this  court,  that, 
where  the  evidence  shows  that  there  could 
be  any  difference  in  the  minds  of  reasonable 
men  as  to  whether  or  not  a  plaintiff  was 
guilty  of  contributory  negligence,  it  is  for  the 
jury,  and  not  the  court,  to  enter  into  an  In- 
vestigation of  and  decide  that  question,  'we 
are  of  the  opinion  that  the  state  of  facts 
shown  in  this  record  precludes  any  such 
difference  of  opinion,  and  that  it  must  be 
held  tliat  as  a  matter  of  law  the  plaintiff  was 
guilty  of  contributory  negligence."  In  John- 
son V.  Anderson  &  Mlddleton  Lumber  Co., 
31  Wash.  554,  72  Pac.  107,  the  court  says: 
"We  think,  under  the  circumstances  as  stated 
by  the  appellant,  that  It  was  his  plain  duty 
to  have  stopped  the  running  of  the  edger 
before  attempting  to  clear  out  the  chute  In 
the  dark,  and  that  when  it  appears  by  a 
man's  own  statement  that  he  attempted  in 
the  darkness,  in  a  cramped  place,  such  as  this, 
was  described  to  be,  to  work  around  and 
with  revolving  saws  and  shafts,  there  can- 
not be  any  difference  of  opinion  in  the  minds 
of  reasonable  men  as  to  whether  or  not  he 
was  guilty  of  contributory  negligence.  The 
negligence  was  so  palpable  that  we  think  the- 
court  was  justified  in  sustaining  the  motion 
for  nonsuit."  Every  case  in  which  negli- 
gence or  contributory  negligence  is  charged 
depends  so  largely  upon  its  own  particular 
circumstances  that  the  decisions  In  other 
cases  arc  only  important  in  so  far  as  they 
lay  down  or  establish  general  rules  or  prin- 
ciples. We  think  it  can  safely  be  said  In 
this  case  that  the  danger  of  removing  the 
sawdust  from  this  receptacle  with  the  hand 
while  the  saw  was  in  operation  was  open, 
apparent,  and  obvious.  The  appellant,  as  a 
man  of  common  understanding,  knew  and 
fully  comprehended  the  likelihood  of  his- 
hand  coming  In  contact  with  a  rapidly  mov- 
ing saw.  and  he  knew  that  such  contact  could 
have  but  one  result,  and  that  was  serious 
bodily  Injury  to  himself.  There  were  two 
ways  in  which  the  sawdust  could  be  re- 
moved; the  one  free  from  danger,  the  other 
fraught  with  danger.  The  appellant  volun- 
tarily chose  the  latter,  and  should  not  now 
be  permitted  to  visit  the  result  of  his  mis- 
fortunes and  indiscretions  upon  others.    la 
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Hoffman  t.  American  Foundry  Co.,  supra, 
this  court  said:  "There  were  two  methods 
by  which  this  could  tiave  1)een  done,  one  of 
which  was  perfectly  safe,  and  the  other  be- 
set with  perii  and  danger.  The  rule  Is  well 
settled  that  where  there  are  two  methods  by 
which  a  service  may  he  performed,  one  peril- 
ous and  the  other  safe,  an  employ^  who  vol- 
untarily chooses  the  perilous  rather  than  the 
safe  one  cannot  recover  for  an  injury  there- 
by sustained.  Bailey,  Master's  Liability  for 
Injuries  to  Servant,  p.  161,  and  authorities 
cited."    And  this  is  the  long-established  rule. 

The  appellant  also  assigns  as  error  the 
ruling  of  the  court  in  permitting  certain  ques- 
tions to  be  asked  on  cross-examination.  On 
his  direct  examination  the  plaintiff  testified 
at  length  as  to  the  construction  of  the  ma- 
chinery, the  mode  of  operation,  the  necessity 
of  removing  this  sawdust,  how  often  it 
should  be  removed,  the  manner  of  removing 
it,  etc.  We  thinlc  it  was  pertinent  to  ask  the 
witness  on  cross-examination  bow  often  a 
saw  was  stopped  so  that  the  sawdust  could 
be  removed  without  danger,  the  manner  of 
stopping  the  saw,  etc.  This  testimony  was 
connected  with  the  subject-matter  of  the 
direct  examination,  and  the  fact  that  it  might 
tend  to  show  that  the  appellant  was  himself 
guilty  of  contributory  negligence  is  no  valid 
objection  to  it. 

In  view  of  ttie  conclusion  we  have  reached 
on  the  question  of  contributory  negligence, 
we  deem  it  luneceasary  to  pass  upon  the 
question  of  the  failure  of  the  respondent  to 
properly  safeguard  the  machinery,  or  wheth- 
er there  was  such  failure. 

There  is  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TON,  and  DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  GRIFFITH  v.  NBWI^AND. 

(Supreme  Court  of  Washington.      March  10, 
1903.) 

COUNTIES— HIGHWAY  SUPERVISOBS— EMPLOYES 
—APPOINTMENT— STATUTES — CONSTITUTIONAL 
LAW— UNIKOKMITY  —  CLASSIFICATION— TITLE. 

1.  Laws  1903,  p.  22.5.  c.  119,  i  12.  provides 
that  county  cominiRRioners  may  appoint  from 
amonf!  the  qualified  electors  in  each  district 
a  road  supervisor,  and  that  the  commisiiioners 
shall  have  power  to  remove  him  at  will.  Held, 
that  in  view  of  Pierce's  Code.  §  7870,  declaring 
that  each  county  commis-sioner  shall  t>e  ex  of- 
ficio road  commissioner  of  the  road  districts  in 
his  district,  and  see  that  all  orders  of  the  coun- 
ty commiRsioners  as  to  roads  in  liis  district  are 
properly  executed,  and  section  787.%  (fiving  coun- 
ty commissioners  in  the  severnl  counties  general 
supervision  over  the  road-s  therein,  the  super- 
visors provided  for  by  section  12  were  employes, 
and  not  county  ofBcers.  within  Const,  art.  11,  { 
o.  requiring  the  liCgislature  to  provide  for  the 
election  of  county  officers  by  general  and  uni- 
form laws. 

2.  Law.s  1903.  p.  225,  c.  119.  {  12,  providing 
for  the  appointment  of  road  overseers  from 
among  "the  qualified  electors  in  each  district 


was  not  in  violation  of  Const,  art.  1.  I  12,  de- 
claring that  no  law  stiall  be  passed  granting  to 
any  citizen  or  class  of  citizens  privileges  or  im- 
munities w^hich  on  the  same  terms  shall  not  be- 
long to  all  other  citizens,  as  the  act  places  on 
"the  same  terms"  all  persons  coming  within  the 
designated  cla^s  of  citizens. 

.3.  Laws  1003,  p.  223,  c.  119.  is  entitled  "An 
act  providing  for  the  levy,  collection  and"  pay- 
ment of  road,  bridge,  toll,  and  property  taxes 
and  the  manner  of  expenditure  thereof,  and  pro- 
viding for  the  division  of  counties  into  road  dis- 
tricts, and  the  appointment  of  supervisors  there- 
of, and  repealing  all  acts  and  parts  of  acts  in 
conflict  tlierewith.  Held,  that  an  objection  that 
such  title  was  insufficient  to  repeal  a  former  act 
providing  for  election  of  road  supervisors  was 
immaterial,  as  against  one  appointed  to  such 
office  under  such  act;  the  title  being  sufficient 
to  authorize  the  appointment. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; C.  H.  Neal,  Judge. 

Quo  warranto  by  the  state,  on  relation  of 
W.  C.  Griffith,  against  A.  S.  Newland.  From 
a  Judgment  dismissing  the  writ,  petitioner 
appeals.    Affirmed. 

Zent,  Lovell  &  Linn,  for  appellant  C.  L. 
Holcomb,  for  respondent. 

MOUNT,  C.  J.  Appellant  brought  this  ac- 
tion In  quo  warranto,  denying  the  right  of 
respondent  to  perform  the  duties  of  road  su- 
pervisor under  the  act  of  March  16,  1903 
(Laws  1903,  p.  223,  c.  119).  The  lower  court 
sustained  a  demurrer  to  the  petition  and  en- 
tered a  Judgment  of  dismissal.  Petitioner 
appeals. 

The  only  questions  presented  relate  to  the 
constitutionality  of  the  act  above  named. 
Appellant  claims  that  the  act  Is  unconstitu- 
tional upon  four  grounds,  as  follows:  (1)  It 
Is  a  delegation  of  legislative  authority  to  the 
various  boards  of  county  commissioners;  (2) 
It  creates  an  office,  and  provides  for  the  ap- 
pointment, and  not  for  the  election,  of  such 
officer;  (3)  it  grants  special  privileges,  and 
Is  In  conflict  with  section  12,  art.  1,  of  the 
Constitution;  (4)  the  subject  of  the  act  Is  not 
expressed  In  the  title.  Sections  12  and  13 
of  the  act  In  question  are  as  folows: 

"Sec.  12.  The  boards  of  county  commis- 
sioners may  appoint  from  among  the  quali- 
fied electors  In  each  district,  for  such  time 
as  they  may  determine,  with  compensation 
not  to  exceed  $4  per  day,  a  road  supervisor 
who  shall  enter  Into  a  bond  satisfactory  to 
the  commissioners.  The  commissioners  shall 
have  power  to  remove  any  supervisor  at 
will." 

"Sec.  13.  It  shall  be  the  duty  of  the  road 
eupen'Isor,  under  the  direction  of  the  county 
commissioners,  to  keep  the  roads  and  bridges 
In  his  district  In  as  good  repair  as  the  fimds 
available  will  allow,  and  keep  all  roads  open 
for  travel  at  all  times,  and  make  a  detailed 
monthly  report  of  all  work  performed  In 
his  district  during  the  previous  month  to  the 
board  of  county  commissioners;  examine  and 
certify  all  bills  for  labor  and  material  In  his 
district;  and  perform  such  other  duties  as 
may  be  required  by  the  commissioners  for 
the  proper  maintenance  of  the  highways." 
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The  first  two  objections  to  the  act  are 
based  upon  the  provisions  of  section  6,  art. 
11,  of  the  state  Constitution,  viixlcb  Is  as 
follows: 

"The  Legislature,  by  general  and  uniform 
laws,  shall  provide  for  the  election  In  the 
several  counties  of  boards  of  county  commis- 
sioners, sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county, 
township,  or  precinct  and  district  officers  as 
public  convenience  may  require,  and  shall 
prescribe  their  duties  and  fix  their  term  of 
office.  It  shall  regulate  the  compensation  of 
all  such  officers.    •    •    •" 

It  is  argued  that  section  12,  above  quoted, 
creates  a  county  or  district  officer,  within  the 
meaning  of  the  Constitution,  and  provides 
for  his  appointment,  instead  of  his  election, 
and  is  for  that  reason  in  violation  of  the 
provisions  of  section  5  of  article  11  of  the 
Constitution.  It  Is  also  contended  that  the 
act  permits  the  county  commissioners  to  fix 
the  term  and  compensation  of  such  officers, 
and  that  in  these  respects  It  Is  an  unlawful 
delegation  of  the  legislative  powers  to  the 
boards  of  county  commissioners.  Both  ques- 
tions thus  presented  are  based  upon  the  as- 
sumption that  the  road  supervisors  provided 
for  in  the  act  are  county  or  district  officers, 
within  the  meaning  of  the  Constitution.  It 
will  be  noticed  that  these  officers  are  not  in- 
dependent officers.  All  their  defined  duties 
are  under  the  control  and  direction  of  the 
county  commissioners.  No  terms  are  fixed. 
They  are  appointed  for  such  time  as  the 
commissioners  may  determine,  and  may  be 
removed  at  will.  Their  pay  is  fixed  at  the 
will  of  the  commissioners,  at  not  to  exceed 
$4  per  day,  and  it  is  not  made  compulsory 
upon  the  commissioners  to  appoint  such  of- 
ficers. It  may  be  done.  These  restrictions 
do  not  usually  surround  an  Independent  dis- 
trict or  county  officer,  but  are  such  as  indi- 
cate the  subordinate  or  deputy.  When  we 
consider  that  "the  boards  of  county  commis- 
sioners of  the  several  counties  in  the  state 
shall  have  general  supervision  over  the  roads 
In  their  respective  counties"  section  7873, 
Pierce's  Code),  and  that  "each  county  com- 
missioner shall  be  ex  officio  road  commission- 
er of  the  several  road  districts  in  his  com- 
missioner district  and  shall  see  that  all  the 
orders  of  the  board  of  county  commissioners 
pertaining  to  roads  in  his  district  are  prop- 
erly executed"  (Pierce's  Code,  §  7870),  it  Is 
readily  understood  that  the  road  supervisors 
provided  for  in  the  act  are  mere  employes  or 
deputies  of  the  county  commissioners,  with 
limited  powers  and  duties,  and  not  county  or 
district  officers  within  the  meaning  of  the 
constitutional  provision  named. 

This  court,  In  Nelson  v.  Troy,  11  "Wash. 
435,  39  Pac.  974,  had  under  consideration  the 
construction  of  this  constitutional  provision, 
and  at  page  441,  11  Wash.,  and  page  976,  39 
Pac,  said:  "The  question  is,  what  is  meant 
by  the  term  'officer,'  as  used  in  the  section  of 
the  Constitution  under  consideration!    And 


It  seems  to  as  that  the  answer  Is  suggested 
by  a  consideration  of  the  section,  and  what 
It  calls  upon  the  Iieglslature  to  do.  It  re- 
quires the  Legislature  to  provide,  first,  by 
general  and  uniform  laws,  for  the  election 
of  county  officers,  not  deputies  or  assistants; 
second,  to  prescribe  their  duties;  third,  to 
fix  their  terms  of  office;  and,  lastly,  to  regu- 
late the  compensation  of  'such  officers.* 
The  whole  scope  of  the  provision  relates  to- 
the  'officer,'  and  to  him  alone.  It  is  for  his 
election  that  provision  Is  to  be  made  by  the 
Legislature;  it  is  bis  term  of  office  that  is 
to  be  fixed,  and  it  is  equally  true  that  it  is 
only  his  compensation  that  the  Legislature 
is  required  to  regulate;  and,  if  we  are  right 
In  this  construction,  then  it  necessarily  fol- 
lows that  as  to  needful  deputies  and  as- 
sistants, the  section  ImiMses  no  legislative 
restrictions  or  limitations,  and  the  Legisla- 
ture Is  left  in  precisely  the  same  condition, 
and  with  the  same  power  and  authority,  as 
concerns  the  subject  of  this  litigation,  viz., 
the  deputy  clerk  of  Clallam  county,  that  it 
would  have  been  in  had  section  5  of  article 
11  never  been  Incorporated  In  the  Constitu- 
tion."  This  case,  we  thiulc,  is  directly  In 
point  upon  the  first  two  objections  presented 
by  appellant,  and  is  decisive  of  them. 

Appellant  next  contends  that  if  the  road 
supervisors  provided  for  are  not  county  or 
district  officers,  and  if  their  Appointment  is 
held  to  be  an  employment,  then  the  act  is 
void,  because  It  provides  for  employment 
from  among  the  qualified  electors,  and  is  In 
conflict  with  the  provisions  of  section  12  of 
article  1  of  the  Constitution,  which  provides 
that  "no  law  shall  be  passed  granting  to  any 
citizen  or  class  of  citizens  •  •  •  privi- 
leges or  Immunities  which  upon  the  same 
terms  shall  not  belong  to  all  citizens."  But 
this  court  has  uniformly  declared  that  this 
provision  of  the  Constitution  does  not  apply- 
to  a  law  which  places  "upon  the  same  terms" 
all  persons  coming  within  a  certain  desig- 
nated class.  AH  the  electors  In  the  district 
certainly  and  clearly  are  upon  the  same 
terms,  and  are  eligible  to  the  employment. 
There  is  no  class  discrimination  here. 

It  is  next  contended  that  the  title  of  the 
act  Is  Insufficient  The  title  Is  as  follows: 
"An  act  providing  for  the  levy,  collection  and 
manner  of  payment  of  road,  bridge,  poll  and 
property  taxes,  and  the  manner  of  expendi- 
ture thereof,  and  providing  for  the  division 
of  counties  Into  road  districts,  and  the  ap- 
pointment of  supervisors  thereof,  and  repeal- 
ing all  acts  and  parts  of  acts  in  conflict 
herewith."  Appellant  does  not  claim  tliat 
this  title  Is  Insufficient  to  support  the  sec- 
tions of  the  act  authorizing  the  appointment 
of  the  respondent  to  the  office  or  employment 
which  be  exercises,  but  the  argument  made 
is  that  this  act  by  its  terms  repeals  former 
acts  inconsistent  with  it,  and  thereby  abol- 
ishes the  old  system  of  election  district  road 
supervisors.  We  think  the  title  is  sufficient 
But  in  any  event,  this  argument  Is  not  per- 


Digitized  by 


Google 


Wash.) 


STATE  V.  PEARSON. 


985 


tlnent  In  this  case,  becanse,  even  If  the  su- 
pervisors, under  the  old  system,  may  still 
be  elected,  that  result  cannot  affect  the  right 
■of  one  appointed  under  this  act  to  hold  his 
office  or  employment,  when  the  title  of  the 
new  act  is  sufflcieut  to  authorize  the  appoint- 
ment. The  constitutional  objections  made  to 
the  act  in  question  do  not  appear  to  be  well 
taken. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

FULIjEHTON,  HADLBY,  and  DUNBAR, 
JJ.,  concur. 


STATE  V.  PEARSON. 

(Supreme   Court  of   Washington.     March  0, 

1905.) 

•CBIMINAI,   LAW— CATTLE   THEFT  —  WITNESSES — 

COMPETENCT—PERJUREBS— ACCOMPLICE— 

CORBOBOBATION— INSTRUCTIONS. 

1.  Ballinger's  Ann.  Codes  &  St.  |  .'5992,  pro- 
Tiding  thnt  no  person  offered  as  a  witness  shall 
be  excluded  by  reason  of  criminal  conviction, 
but  such  conviction  maj'  be  shown  to  affect  his 
credibility,  provided  that  any  person  who  shall 
have  been  convicted  of  perjury  shall  be  incom- 
petent unless  such  conviction  shall  have  been 
reversed  or  unless  he  shall  have  received  par- 
don, applies  only  to  a  person  who  had  been  con- 
victed of  perjury,  and  does  not  disqualify  a  wit- 
ness because  he  admits  that  on  a  former  trial 
he  committed  perjury  in  teatifyinu  as  to  the 
same  circumstances  constituting  the  subject- 
matter  of  his  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  ;|  109-118.] 

2.  Where,  in  a  prosecution  for  cattle  theft, 
the  state  introduced  an  accomplice  previously 
convicted,  it  was  error  to  refuse  to  charge  that 
such  witness  was  an  accomplice,  and  that,  while 
defendant  might  be  convicted  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  where  the 
honest  judgment  is  satisfied  t>eyond  a  reason- 
able doubt,  still  the  jury  should  act  on  such 
te.stimony  with  great  care,  and,  if  such  accom- 
plice had  testified  differently  at  another  time 
from  his  to.stimony  in  the  case,  they  could  not 
find  defendant  guilty  on  his  uncorroborated  tes- 
timony, but  that  the  corroboration  must  be  as 
to  some  fact  connecting  defendant  with  the  com- 
mission of  the  offense,  other  than  the  fact  that 
the  offense  was  committed,  and  the  circumstan- 
ces thereof. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  Victor  Martin,  Judge. 

James  Pearson  was  convicted  of  cattle 
theft,  and  he  appeals.    Reversed. 

O.  V.  Alexander,  for  appellant.  E.  K. 
Pendergast,  for  the  State. 

CROW,  J.  The  appellant,  James  Pearson, 
was  convicted  of  the  crime  of  stealing  cat- 
tle, was  sentenced  to  a  term  of  five  years  In 
the  penitentiary,  and  appeals  to  this  court. 

Respondent  presents  a  motion  to  strike  the 
statement  of  facts  for  the  reason  that  the 
same  was  not  filed  and  served  within  the 
time  required  by  law.  The  record  shows 
that  a  proper  extension  of  time  for  filing  the 
statement  had  been  obtained,  and  that  the 
statement  was  filed  and  served  within  such 
extended  time.    The  motion  is  therefore  de- 


nied. A  motion  is  also  made  to  strike  appel- 
lant's brief  for  the  reason  that  the  same  was 
neither  served  nor  filed  within  the  time  lim- 
ited by  law.  The  record,  however,  shows 
that  It  was  served  and  filed  within  90  days 
after  the  notice  of  appeal  was  given.  The 
motion  to  strike  the  brief  is  denied,  as  is  also 
a  thii-d  motion  made  by  respondent,  to  dis- 
miss this  appeal,  which  third  motion  is  based 
on  the  two  previous  motions  above  men- 
tioned. 

An  information  was  filed  on  August  26, 
1003,  against  the  appellant,  James  Pearson, 
and  also  against  one  William  Wilson  and  one 
Lewis  Haley,  charging  them  with  the  crime 
of  stealing  12  head  of  neat  cattle.  The  ap- 
pellant, James  Pearson,  was  tried  separately, 
and  convicted.  It  appears  from  the  record 
that  one  John  Haley  had  previously  been 
convicted  in  the  superior  court  of  Okanogan 
county.  Wash.,  of  the  crime  of  stealing  these 
same  cattle;  that  he  had  been  sentenced  to 
a  term  of  eight  years  in  the  penitentiary,  and 
was  serving  said  term  at  the  time  of  the  trial 
of  appellant.  Although  John  Haley  had  been 
tried  on  a  separate  information,  nevertheless 
the  crime  for  the  commission  of  which  he 
had  been  convicted  was  the  same  crime  char- 
ged against  appellant;  the  claim  of  the  state 
being  that  the  act  of  stealing  was  the  joint 
act  of  John  Haley  and  the  parties  charged 
in  this  action.  On  appellant's  trial  the  said 
John  Haley  was  presented  as  a  witness  for 
the  state,  having  been  brought  from  the  peni- 
tentiary at  Walla  Walla  for  that  purpose. 
Appellant  objected  to  his  competency  as  a 
witness,  and  moved  the  court  to  strike  his 
testimony;  basing  his  objection  and  motion 
on  the  fact  that,  as  claimed  by  appellant, 
said  John  Haley  was  shown  by  his  own  evi- 
dence to  be  a  self-confessed  perjurer,  and 
guilty  of  the  crime  of  perjury.  On  his  ex- 
amination in  chief,  Haley  testified  in  part  as 
follows:  "Q.  What  is  your  name?  A.  My 
name  Is  John  Haley.  Q.  And  your  agef  A. 
Twenty-four  years  of  age.  Q.  Are  yon  now 
confined  in  the  penitentiary  of  this  state? 
A.  Yes,  sir.  Q.  On  a  conviction  of  cattle 
stealing?  A.  Yes,  sir.  Q.  What  cattle?  A. 
Tom  Ellis'  cattle.  Q.  This  gentleman  here, 
Thomas  Ellis?  [Indicating  complaining  wit- 
ness.] A.  Yes,  sir.  Q.  Under  what  length 
of  sentence  are  you?  A.  Eight  years.  Q. 
How  long  were  you  sentenced?  A.  Pretty 
near  two  years.  Sentenced  on  the  25th  of 
October,  1902."  On  cross-examination  he  tes- 
tified as  follows:  "Q.  You  say  you  are  serv- 
ing a  term  in  the  State  Penitentiary  at  this 
time,  Mr.  Haley?  A.  Yes,  sir.  Q.  For  what 
offense?  A.  For  stealing  those  cattle.  Q. 
For  stealing  the  cattle  named  in  this  infor- 
mation? A.  Yes,  sir.  Q.  How  long  a  term 
are  you  serving  there?  A.  I  am  serving 
eight  years.  Q.  You  were  brought  up  from 
the  penitentiary  as  a  witness  in  this  case, 
were  you?  A.  Yes,  sir.  *  ♦  •  Q.  You 
testified  at  your  own  trial,  did  you?  A.  Yes, 
air;  I  did.    Q.  And  you  denied,  did  you  not,  at 
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that  trial,  that  you  had  any  connection  with 
the  stealing  of  these  cattle?  A.  I  did.  Q. 
Or  that  you  knew  anything  about  the  steal- 
ing of  tlieui?  A.  No;  I  didn't  know  anything 
about  then)  at  that  time.  Q.  Didn't  you  deny 
that  you  had  any  connection  or  complicity 
with  the  stealing  of  these  cattle?  A.  Yes, 
sir;  I  did.  Q.  You  were  under  oath  at  that 
time?  A.  Yes,  sir;  I  suppose  so.  I  was  on 
the  stand.  Q.  Don't  you  know  whether  you 
were  or  not?  A.  I  guess  I  was.  I  was  on 
the  stand.  Q.  You  were  under  oath  when 
you  made  that  statement  and  testified,  were 
you  not?  A.  I  suppose  I  was;  yes.  Q. 
l)on't  you  remember  whether  you  were  sworn 
before  you  testified,  or  not?  A.  Yes,  sir;  I 
was  sworn.  Q.  And  ail  the  testimony  that 
you  gave  at  that  time,  in  which  you  denied 
all  connection  with  these  cattle  and  the 
stealing  of  them,  you  want  the  jury  to  be- 
lieve at  this  time  was  false,  do  you?  A. 
Yes,  sir;  I  do.  Q.  And  that  you  committed 
perjury  at  that  time  when  you  testified?  (Ob- 
jection sustained.)  Q.  You  testified  at  that 
time,  did  you  not,  Mr.  Haley,  with  reference 
to  the  facts  involyed  in  this  case;  that  is, 
the  stealing  of  these  cattle?  A.  Well,  I  don't 
understand  just  what  you  are  getting  at  now. 
Q.  These  are  the  same  cattle  that  you  were 
convicted  of  stealing,  are  they?  A.  Yes,  sir; 
It  is  the  same  btmch  of  cattle." 

Section  5992.  Ballinger's  Ann.  Codes  &  St. 
reads  as  follows:  "No  person  offered  as  a 
witness  shall  be  excluded  from  giving  evi- 
dence by  reason  of  conviction  of  crime,  but 
such  conviction  may  be  shown  to  affect  his 
credibility:  provided,  that  any  person  who 
shall  have  been  convicted  of  the  crime  of 
perjury  shall  not  be  a  competent  witness  in 
any  case,  unless  such  conviction  shall  have 
been  reversed,  or  unless  he  shall  have  receiv- 
ed a  pardon."  Appellant  objected  to  the 
competency  of  John  Haley  under  this  section, 
claiming  that,  although  he  had  not  been  con- 
victed of  the  crime  of  perjury,  nevertheless 
he  was  shown  by  his  own  admissions  to  he 
a  perjurer,  and  his  testimony  should  be  re- 
jected. Appellant's  objection  was  overruled 
by  the  trial  court,  and  Haley's  testimony  was 
admitted.  The  learned  counsel  for  appellant 
makes  a  very  strong  and  forcible  argument  in 
favor  of  his  contention  that  the  witness 
Haley  was  Incompetent  under  said  section 
5992;  citing,  with  others,  the  following  au- 
thorities: People  T.  Evans,  40  N.  Y.  1;  Dun- 
lop  V.  Patterson,  5  Cowan,  243;  Williams  v. 
Bishop  (Colo.  App.)  68  Pac.  1003;  3  Ency.  of 
Evidence,  p.  779.  The  case  of  People  v. 
Evans,  supra,  seems  to  be  the  authority  upon 
which  appellant  places  the  greatest  reliance. 
Btit  in  that  case  the  witness  Near  was  prac- 
tically the  only  witness  produced  against  the 
defendant  Evans,  who  was  charged  with  the 
crime  of  subornation  of  perjury,  In  procuring 
Near  to  swear  falsely  on  a  material  matter 
on  the  trial  of  a  previous  action.  The  prose- 
cution depended  solely  on  the  testimony  of 
Near,  to  show  that  perjury  had  been  com- 


mitted by  himself  In  the  previous  action,  and 
also  that  the  defendant  Evans  had  suborned 
him  to  commit  such  crime  of  perjury.  There 
was  no  corroboration  of  Near's  testimony  on 
either  of  these  two  points.  The  trial  Judge 
refused  to  instruct  the  jury  that  they  could 
not  convict  upon  the  uncorroborated  testi- 
mony of  Near  that  be  had  committed  the 
perjury  at  the  Instigation  of  and  by  the  in- 
ducement of  the  defendant  Evans,  and  this 
was  held  to  be  error.  We  do  not  think  the 
principle  announced  in  that  case  would  Justi- 
fy us  in  holding  that  John  Haley  was  Incom- 
petent as  a  witness  in  the  case  at  bar,  simply 
because  be  made  admissions  which  would 
make  him  guilty  of  the  crime  of  perjury. 
Section  5992  applies  only  to  a  person  who 
shall  have  been  convicted  of  the  crime  of  per- 
Jurj',  meaning  undoubtedly  a  legal  conviction 
upon  trial  in  a  court  of  record.  We  do  not 
feel  ourselves  at  liberty  to  read  Into  the 
statute  words  not  already  there,  so  as  to  give 
It  a  construction  which  would  not  be  other- 
wise authorized.  The  Legislature  has  not 
said  that  a  witness  is  disqualified  because  he 
admits  he  has  at  a  former  trial  sworn  falsely 
as  to  the  same  circumstances  constituting  the 
subject-matter  of  his  evidence,  but  it  has 
said  such  disqualification  must  be  based  upon 
a  conviction  of  the  crime  of  perjury.  We  do 
not  think  the  witness  John  Haley  was  dis- 
qualified under  the  statute,  and  the  court  did 
not  err  in  admitting  his  testimony. 

The  appellant  excepted  to  the  trial  court's 
refusal  to  give  the  Jury  the  fifth  Instruction 
requested  by  appellant,  reading  as  follows: 
"The  witness  John  Haley,  who  has  testified 
in  this  case,  is  an  accomplice;  and  an  ac- 
complice is  one  who  is  associated  with  oth- 
ers In  the  commission  of  crime,  all  being 
principals.  Haley  has  testified  that  he  was 
associated  with  the  defendant  In  stealing  the 
cattle  mentioned  In  the  information,  and 
that,  in  law,  would  make  him  an  accomplice. 
The  court  Instructs  you  that  the  testimony  of 
an  accomplice  comes  from  a  polluted  source, 
and  that,  while  the  rule  of  law  Is  that  a 
defendant  may  be  convicted  on  the  nncor- 
roborated  testimony  of  an  accomplice,  where 
the  honest  Judgment  is  satisfied  beyond  a 
reasonable  doubt,  still  a  Jur.v  should  act 
upon  such  testimony  with  great  care  and 
caution,  and  subject  it  to  a  careful  exami- 
nation in  the  light  of  other  evidence  In  the 
case;  and  the  Jury  should  not  convict  upon 
such  testimony  alone,  unless,  after  a  careful 
examination  of  It,  they  are  satisfied  beyond 
all  reasonable  doubt  of  Its  truth.  In  many. 
If  not  In  most,  cases,  the  evidence  of  an  ac- 
complice, uncorroborated  in  material  mat- 
ters, will  not  satisfy  the  honest  judgment  be- 
yond a  reasonable  doubt,  and  it  is  clearly 
insufllcient  to  authorize  a  verdict  of  guilty. 
Where  an  accomplice  has  been  impeached  by 
showing  that  he  has  testified  differently  at 
some  other  time  with  reference  to  the  facts 
in  issue,  then  in  such  case  the  Jury  cannot 
convict  upon  his  uncorroborated  testimony. 
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And  if  yoD  find  that  the  'witness  John  Haley 
has  testified  concerning  the  facts  In  issue  in 
this  case  differently  at  another  time  from 
his  tpstimony  in  this  case,  then  you  cannot 
find  the  defendant  guilty  on  his  uncorrobo- 
rated testimony.  The  corroboration  that  the 
law  requires  for  the  testimony  of  an  accom- 
plice ought  to  l>e  sufficient  to  satisfy  the  jury 
of  the  truth  of  the  accomplice's  testimony, 
and  the  corroboration  must  be  as  to  some 
fact  connecting  the  defendant  with  the  com- 
mission of  the  offense,  and  is  not  sufficient 
if  it  merely  shows  that  the  offense  was  com- 
mitted, and  the  circumstances  thereof."  The 
refusal  to  give  this  Instruction,  which  was 
not  given  in  any  other  substantial  form, 
raises  the  question  whether  or  not  in  this 
state  a  conviction  can  be  had  in  a  criminal 
action  on  the  uncorroborated  testimony  of 
an  accomplice,  especially  when  such  accom- 
plice, in  giving  such  testimony,  flatly  admits 
that  on  a  former  trial  he  testified  to  state- 
ments directly  contradictory  to  those  made 
by  him  in  his  later  testimony  given  as  snch 
accomplice,  or.  In  other  words,  when  in  his 
later  testimony  be  makes  admissions  which 
would  clearly  show  him  to  have  been  guilty  of 
the  crime  of  perjury.  We  have  carefully  ex- 
amined all  of  the  evidence  in  this  case,  and, 
although  it  is  contended  in  respondent's  brief 
that  the  record  shows  evidence  in  corrobora- 
tion of  the  testimony  of  John  Haley,  we 
utterly  fail  to  find  any  snch  corroborative 
evidence  on  any  material  fact  in  issue.  The 
Jury  seems  to  have  regarded  the  testimony 
of  John  Haley  as  worthy  of  credit,  to  have 
believed  the  same,  and  to  have  based  its 
verdict  thereon.  We  do  not  think  an  appel- 
late court  should  invade  the  province  of  a 
Jury,  and  attempt  to  weigh  the  evidence  of 
witnesses  or  pass  upon  their  credibility;  but 
we  may  examine  the  record,  and  ascertain 
whether,  upon  the  evidence  as  presented  and 
admitted,  the  Jury  was  properly  instructed 
as  to  the  testimony  given  by  an  accomplice, 
as  to  how  carefully  the  same  should  be 
weighed  and  regarded,  and  as  to  what  cor- 
roboration of  such  testimony.  If  any,  was 
necessary  to  warrant  a  conviction.  "The 
state  of  the  law  as  to  the  corroboration  of 
accomplices  is  somewhat  peculiar.  It  has 
been  repeatedly  laid  down  that  a  conviction 
on  the  testimony  of  an  accomplice  Is  legal. 
*  •  *  But  while  the  law  is  thus  fully  es- 
tablished, the  practice  of  Judges  is  almost 
invariably  to  advise  juries  not  to  convict 
upon  the  evidenc-e  of  an  accomplice  who 
is  uncorrotx>rated;  and  sometimes  Judges, 
where  the  testimony  of  an  accomplice  is  the 
only  evidence,  take  it  upon  themselves  to  di- 
rect an  acquittal  of  the  prisoner."  Roscoe's 
Crim.  Ev.  (8th  Ed.)  vol.  1,  §  132.  "In  crim- 
inal trials,  when  the  testimony  of  accomplices 
has  l)een  resorted  to  to  procure  convictions. 
It  has  been  customary  for  Judges  presiding 
at  the  trial  to  instruct  Juries  that  it  was 
ordinarily  unsafe  to  convict  upon  the  unsup- 
ported and  uncorroborated  evidence  of  an 


accomplice.  Such  instructions,  however,  have 
been  merely  advisory."  3  Rice's  Evidence,  f 
321;  Hasklns  v.  People,  16  N.  Y.  344.  In 
Edwards  v.  State,  2  Wash.  St.  291,  306,  26 
Pac.  258,  262,  this  court  said:  "♦  •  •  It 
is  true  that  we  have  no  statute  requiring  the 
corroboration  of  an  accomplice,  such  as  is 
found  in  a  few  of  the  states.  It  Is  also 
true  that,  at  common  law,  conviction  upon 
the  unsupported  testimony  of  an  accomplice 
was  upheld  to  the  extent,  at  least,  that,  al- 
though the  higher  courts  and  law  writers 
laid  it  down  that  a  trial  court  ought  to  advise 
the  Jury  not  to  convict  on  such  testimony, 
it  was  not  reversible,  even  If  they  did  not 
so  advise.  Yet  the  books  are  full  of  cases 
from  courts  not  bound  by  any  statute,  both 
In  England  and  America,  where  corrobora- 
tion has  l)een  held  necessary.  1  Am.  &  Eng. 
Enc.  Law,  tit.  'Accessory,'  {  18,  p.  74.  Cases 
are  rare,  indeed,  where,  if  the  pVosecutor 
has  the  assistance  of  a  willing  accomplice, 
no  corroborative  testimony  can  be  produced. 
In  practice,  it  is  almost  Invariably  attempt- 
ed; and  Juries  are  told,  as  in  this  case, 
that  unless  there  is  corroboration  they  should 
acquit.  Perhaps  the  true  view  of  the  mat- 
ter is  that  in  many,  if  not  in  most,  cases, 
the  evidence  of  an  accomplice,  uncorroborat- 
ed in  material  matters,  will  not  satisfy  the 
honest  Judgment  beyond  a  reasonable  doubt, 
and  that  it  is  clearly  insufficient  to  author- 
ize a  verdict  of  guilty.  But  there  may  oc- 
cur other  cases  where,  from  all  the  circum- 
stances, the  honest  Judgment  will  be  as  thor- 
oughly satisfied  from  the  evidence  of  the 
accomplice  of  the  guilt  of  the  defendant  as 
It  is  possible  it  could  be  satisfied  from  hu- 
man testimony;  and  in  such  cases  Justice 
demands  that  the  evidence  be  accepted,  so 
far  as  the  court  is  concerned."  See,  also. 
Rose  V.  State,  2  Wash.  St.  312,  26  Pac.  264. 
In  State  v.  Coates,  22  Wash.  601,  61  Pac. 
726,  this  court.  In  sustaining  the  instruction 
given  the  Jury,  held  that,  in  effect,  the  trial 
court  had  told  the  Jury  it  could  convict  upon 
the  uncorroborated  testimony  of  an  accom- 
plice, but  had  at  the  same  time  given  the  or- 
dinary precautionary  charge  as  to  how  the 
Jury  should  act  on  such  testimony.  Justice 
White,  who  wrote  the  opinion,  however,  does 
not  attempt  to  overrule  the  doctrine  of  Ed- 
wards V.  State,  supra,  but  in  fact,  after  quot- 
ing a  portion  of  the  language  contained  in 
Edwards  v.  State,  and  commenting  upon  the 
same  himself,  says:  "The  Jury  was  told  to 
view  the  testimony  of  Kauffman  [the  accom- 
plice] in  the  light  of  all  the  other  evidence, 
and  we  will  point  out  further  on  in  this 
opinion  other  evidence  sufficient  to  corrob- 
orate his  testimony."  And  such  "other  evi- 
dence" Is  discussed  later  on  in  the  opinion. 
In  State  v.  Concannon,  25  Wash.  327,  65  Pac. 
5:34,  Justice  Reavis,  In  commenting  on  the 
instructions  of  the  trial  court  relative  to  the 
testimony  of  an  accomplice,  quotes  with 
approval  from  Edwards  v.  State,  supra,  and 
i  then,  after   directing  attention  to  the  fact 
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that  there  was  no  substantial  corroboration 
of  the  testimony  of  Dunlap,  the  accomplice, 
says:  "But  in  the  weight  given  to  the  cor- 
roborating testimony  of  the  accomplice,  we 
conclude  that  this  case  should  fall  under  the 
rule  stated  In  Edwards  v.  State,  supra;  and 
the  Judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial."  In  State  v.  Har- 
ras,  25  Wash.  41C,  421,  05  Pac.  774,  776, 
Justice  Mount  says:  "It  Is  next  urged  that 
the  Instructions  Ignored  the  rule  that,  to 
Justify  a  conviction,  the  testimony  of  an 
accomplice  must  be  corroborated.  By  in- 
structions Xo8.  12,  13,  and  14,  the  court  sub- 
mitted the  question  of  the  credibility  of  wit- 
nesses to  the  jury;  and  by  No.  1.5  the  Jury 
are  instructed  imUer  what  circumstances  the 
witness  Kidwell  would  be  an  accomplice, 
and  also  under  what  circumstances  he  would 
not  be  an  accomplice,  leaving  this  question 
to  be  determined  by  the  Jury.  The  court  fur- 
ther Instructed  the  Jury  that.  In  case  they 
believed  the  former,  'j-ou  should  consider 
with  greater  care  whether  the  story  he  has 
told  on  the  witness  stand  is  corroborated 
by  any  fact  or  facts  testified  to  by  other 
witnesses.'  And  again  the  JuiT  are  told: 
•You  should  not,  however,  decide  the  case 
upon  the  testimony  of  Kidwell  alone,  but 
upon  all  the  evidence  before  you.  You 
should  give  It  all  due  and  candid  considera- 
tion. This  seems  to  comply  with  the  rule 
as  laid  down  by  this  court  In  State  v.  Coates, 
22  Wash.  COl,  (51  Pac.  720,  and  Is  as  favorable 
to  defendant  as  required  In  Edwards  v. 
State,  2  Wash.  St.  291,  20  Pac.  2.58,  and 
State  T.  Concannon,  2.5  Wash.  327,  05  Pac. 
534."  A  careful  examination  of  these  vari- 
ous Washington  cases  will  show  that  at 
no  time  has  this  court  overruled  the  doctrine 
announced  in  Edwards  v.  State,  supra,  as 
above  quoted;  and  such  examination  will 
also  show  that,  in  every  Instance  where  a 
conviction  secured  on  the  evidence  of  an  ac- 
complice has  been  sustained,  there  appears 
to  have  been  some  corroborative  testimony. 
While  we  do  not  now  announce  the  doctrine 
that  a  conviction  should  be  permitted  In  no 
case  on  the  uncorroborated  testimony  of  an 
accomplice,  nevertheless  we  do  hold  that 
the  trial  court  should  carefully  caution  the 
Jury  in  such  cases  in  the  matter  of  weighing 
such  testimony,  and  should  warn  it  against 
a  conviction  on  such  uncorroborated  testi- 
mony. We  think  the  refusal  of  the  trial 
court  to  give  the  fifth  Instruction  above  set 
forth,  which  was  requested  by  appellant,  was 
reversible  error. 

There  are  many  assignments  of  error  made 
by  the  appellant,  but.  In  view  of  what  has 
been  heretofore  said  in  this  opinion.  It  Is  not 
necessary  to  discuss  the  same. 

The  Judgment  of  the  8Ui)erior  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  the  appellant  a  new  trial. 

MOUNT,  C.  J.,  and  DUNBAR,  RL'DKIN, 
and  ROOT,  JJ.,  concur. 


RussNER  T.  McMillan. 

(Supreme  Court  of  Washington.     March  10, 
1905.) 

CUILOBGN — OUABDIANSHIP  —  APPOINTMK.VT  — 
QUALIFICATIONS  CF  GL'ABOIAN — SUPEBIOB 
COURT— JUBI8DICTI0N—EVIDESCB. 

1.  Where  the  father  of  certain  minor  chiMren. 
after  the  divorce  for  nonsupport,  and  death  of 
his  wife,  had  no  home,  and  no  relatives  with 
whom  lie  could  place  such  children,  but,  though 
not  an  habitual  drunkard,  he  drank  to  excess, 
and  was  enenf^ed  as  a  waiter  at  night  in  certain 
basement  saloons,  and  at  various  times  had  fur- 
nished liquor  to  his  children,  so  that  they  had 
acquired  an  appetite  therefor,  a  decree  refusing 
temporarily  to  appoint  him  guardian  of  such 
children,  and  appointing  their  grandmother,  who 
was  in  every  way  competent,  was  projwr. 

2.  The  superior  court  has  jurisdiction  of  an 
adversary  proceeding  for  the  appointment  of  a 
guardian  for  the  jtersons  and  estates  of  certain 
minor  children  after  the  death  of  their  mother, 
though  their  father  is  still  alive. 

3.  On  an  issue  as  to  the  propriety  of  appoint- 
ing  petitioner  guardian  for  certain  minor  chil- 
dren, it  was  not  error  to  exclude  evidence  as  to 
the  career  of  one  of  petitioner's  daughters,  who 
was  once  arrested  for  vagrancy ;  it  affirmatively 
appearing  that  the  daughter  had  not  been  rear- 
ed by  petitioner,  but  had  been  awarded  to  a 
former  liu.sband  by  a  divorce  decree,  and  peti- 
tioner not  being  shown  to  have  been  resjionsible 
for  the  conduct  and  training  of  the  daughter. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Austin  E.  Griffith,  Special  Judge. 

Petitions  by  John  Ruasner  and  by  Frances 
P.  McMillan  for  appointment  as  guardian 
of  the  persons  and  estates  of  certain  minor 
children.  From  a  decree  granting  the  Mc- 
Millan petition  temporarily,  Russner  appeals. 
Affirmed. 

Geo.  M.  Sinclair,  for  appellant  Willett  & 
Wlllett,  for  respondent. 

ROOT,  J.  The  appellant,  John  Russner,  is 
the  father  of  two  girls  and  a  boy,  aged  re- 
spectively, five,  four,  and  two  yeara  The 
mother  of  these  children  died  prior  to  the 
commencement  of  this  proceeding.  The  moth- 
er was  the  daughter  of  this  respondent.  Mrs. 
Frances  P.  McMillan.  Within  two  months 
prior  to  her  death,  the  mother  obtained  a 
divorce  from  appellant  upon  the  ground  that 
he  had  not  supported  her  and  these  children 
during  the  three  years  then  last  past,  al- 
though able  to  do  so.  The  children  were 
awarded  to  her.  When  conscious  of  near 
approaching  death,  the  mother  requested 
that  the  children  be  given  to  their  grand- 
mother, and  not  to  their  father.  After  her 
death,  appellant,  respondent,  and  the  chil- 
dren resided  together  for  a  time,  but  bad 
difficulty,  whereupon  appellant  withdrew 
from  her  home.  At  about  this  time  each  of 
these  parties  filed  a  petition  for  appointment 
as  guardian  of  the  persons  and  estates  of 
these  minor  children.  The  petitions  were 
heard  together,  and,  among  other  things, 
the  court  found  "that  the  father  is  in  the 
habit  of  using  liquor  freely  at  all  times  and 
places,  according  to  bis  own  will,  both  at 
home  and  abroad,  but  that  be  is  not  an  babit- 
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ual  drunkard,  and  Is  competent  to  transact 
his  own  business,  and  is  fondly  attached  to 
his  children";  that  he  has  a  farm  worth 
$2,500,  a  timber  claim,  and  some  interests  In 
a  minlngr  claim,  of  unknown  worth;  "that 
he  has  no  honse  or  home,  has  no  relatiTes  in 
this  country,  and  no  place  to  which  he  could 
take  these  children;  that  he  would  have  to 
place  said  children  with  some  woman  for 
their  care";  that  since  coming  to  Seattle  "he 
has  been  employed  In  waiting  on  tables  in 
one  of  the  basement  saloons  and  restaurants 
below  Yesler  Way,  in  this  city  [Seattle], 
working  on  the  night  shift,  his  work  being  to 
carry  liquor  to  the  tables,  and  otherwise 
wait  upon  the  drinkers,"  card  players,  and 
others  patronizing  that  sort  of  a  saloon; 
"that  he  is  in  the  habit  of  drinking  liquor 
while  80  engaged";  that  he  had  been  in  the 
habit  of  giving  these  children  liquor  to  drink 
in  moderate  quantities  with  their  meals; 
"that  John  Rusmer  at  the  present  time  is 
not  a  fit  or  proper  person  to  have  the  care 
and  control  of  these  children  and  their  es- 
tate." We  think  tlie  flndlngs  made  by  the 
trial  court  were  certainly  as  favorable  to  ap- 
pellant as  he  bad  any  right  to  expect.  The 
evidence  showed  that  his  wife  bad  shortly 
before  obtained  a  divorce  because  he  had 
failed  for  three  years  to  support  her  and 
these  minor  children.  There  was  testimony 
going  to  show  that  he  had  lived  for  two 
years  wltb  a  squaw;  he  himself  admitting 
that  the  squaw  had  stayed  at  his  house  dur- 
ing that  time  as  his  housekeeper,  there  be- 
ing no  other  woman  residing  there.  He  ad- 
mitted that  he  had  given  these  young  chil- 
dren liquor,  and  there  was  evidence  that  this 
had  been  a  common  practice,  and  carried  to 
such  an  extent  that  the  little  ones,  or  some 
of  them,  had  acquired  such  an  appetite  that 
they  would  cry  for  these  intoxicating  drinks. 
He  admitted  that  he  was  workinK  nights  in 
an  underground  saloon  south  of  Yesler  Way, 
Seattle,  carrying  drinks  and  looking  after 
the  card  tables  for  those  who  congregated 
there,  and  that  he  was  a.  constant  drinker 
himself,  and  had  been  drunk  sometimes. 
Other  evidence  showed  that  his  getting 
drunk  was  a  common  occurrence.  The  trial 
oonrt  denied  the  appellant's  petition  for  ap- 
pointment as  guardian  of  the  persons  and  es- 
tate of  these  minors.  We  think  this  action 
was  right  The  state  and  the  public  at  large 
have  an  interest  in  the  proper  nurture,  care, 
and  education  of  minor  children;  and,  while 
It  will  ordinarily  be  presumed  that  the  par- 
ents of  minors,  on  account  of  natural  love 
and  affection,  are  the  ones  best  calculated 
to  look  after  their  interests,  this  presump- 
tion, like  most  others,  cannot  be  Indulged 
in  the  face  of  facts  showing  conclusively  to 
the  contrary.  The  natural  rights  of  the  fa- 
ther to  the  care,  control,  and  custody  of  his 
minor  children  cannot  and  ought  not  to  be 
denied  or  disturbed  in  the  absence  of  good 
and  substantial  reasons — reasons  made  im- 
perative by  the  necessities  of  such  children, 


and  the  interest  in  and  the  duty  owing  to 
them  by  the  state.  But  where  It  has  been 
adjudicated  by  a  court  of  competent  jarisdics 
tion  that  a  father  has  recently  for  three 
years  neglected  to  support  his  offspring,  and 
has  thereby  caused  his  wife  to  get  a  divorce, 
such  husband  Is  not  in  a  good  attitude  to 
come  into  court  and  ask  for  their  custody,  con- 
trol, and  guardianship.  He  should  not  be  al- 
lowed the  guardianship  of  his  children  until, 
by  a  substantial  period  of  probation,  he  is 
shown  to  have  amended  his  character  and 
disposition  regarding  them,  and  to  have  ac- 
quired those  worthy  and  substantial  quali- 
ties of  heart  and  mind  that  characterize  the 
reputable  man  and  the  considerate  father. 

As  to  the  right  and  propriety  of  awarding 
the  custody  and  control  and  guardianship  of 
minors  to  others  than  the  father,  the  au- 
thorities afford  ample  Justification.  We  call 
attention  to  a  few.  In  the  case  of  County  of 
Mclican  V.  Humphreys,  104  111.  878,  383,  the 
court  aaid:  "It  is  the  imquestioned  right 
nnd  imperative  duty  of  every  enlightened 
government,  in  its  character  of  parens  pa- 
trlte,  to  protect  and  provide  for  the  comfort 
and  well-being  of  such  of  its  citizens  as,  by 
reason  of  Infancy,  defective  understanding, 
or  misfortune  or  Infirmity,  are  unable  to 
take  care  of  themselves."  In  the  case  of  Mc- 
Kercher  v,  Green,  58  Pae.  406,  the  Court  of 
Appeals  of  Colorado,  among  other  things, 
said:  "The  old  rigid  rule  of  the  common 
law,  which  gave  to  the  father  ♦  •  •  a 
right  to  the  custody  and  services  of  his  child, 
superior  to  that  of  the  mother  and  all  others, 
hap  in  modem  times  been  greatly  modified 
and  relaxed  both  In  Bngland  and  America. 
Now  it  is  almost  universally  conceded  that 
this  paternal  ligbt  must  yield  and  be  subor- 
dinated to  the  interest  and  welfare  of  the 
child,  under  the  control  of  the  state."  The 
foregoing  was  a  case  where  there  was  a  con- 
test between  the  father  and  the  immediate 
relatives  of  the  deceased  mother  as  to  the 
custody  and  guardianship  of  the  child,  a  girl 
six  years  of  age,  of  a  highly  nervous  tem- 
perament, delicate,  and  devotedly  attached 
to  the  mother's  family,  and  where  the  father 
had  no  woman  member  of  his  household,  ex- 
cept his  mother,  aged  about  80  years — other- 
wise without  disqualifications  of  any  kind. 
The  court  felt  that  the  welfare  of  the  child 
demanded  that  it  be  placed  with  the  mother's 
relatives;  that  the  consideration  for  its  wel- 
fare should  predominate  over  the  rights  and 
wishes  of  the  father  in  the  premises.  In 
the  case  of  Ex  parte  Crouse,  4  Whart.  (Pa.) 
9,  the  court  said:  "It  is  to  be  remembered 
that  the  public  has  a  paramount  interest  In 
the  virtue  and  knowledge  of  its  members, 
and  that,  of  a  strict  right,  the  business  of 
education  belongs  to  It.  The  parents  are  or- 
dinarily Intrusted  with  It,  because  it  can 
seldom  be  put  into  better  hands;  but,  where 
they  are  Incompetent  or  corrupt,  what  is 
there  to  prevent  the  public  withdrawing 
their  faculties,  held,  as  they  obviously  are. 
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at  Its  sufferance?"  In  GlshwUer  t.  Dodes, 
4  Ohio  St.  617,  the  court  said:  "Neither  of 
the  parents  has  any  right  that  can  be  made 
to  conflict  with  the  welfare  of  the  child."  In 
Prime  t.  Foote,  63  X.  H.  52,  a  child  ivas  tak- 
en from  both  father  and  mother  and  given 
to  an  aunt.  Among  other  things,  the  court 
said:  "This  power  of  the  father,  however. 
Is  regarded  as  a  trust  confided  to  blm  by 
law,  upon  the  presumption  that  the  natural 
affection  of  the  parent  will  Insure  its  faith- 
ful execution.  But  like  other  guardians,  he 
may,  for  inability  or  unfaithfulness,  be  dis- 
placed and  the  trust  be  conferred  upon  oth- 
ers." 

With  regard  to  the  respondent  the  trial 
court  made  the  following  finding:  "That 
the  grandmother  is  able  and  willing  to  give 
these  children  a  good  home  and  proper  train- 
ing; that  these  children  are  very  much  at- 
tached to  her;  that  they  need  a  good  home, 
and  the  care  of  some  woman  who  will  take 
their  mother's  place  as  far  as  that  is  possi- 
ble; that  the  grandmother  Is  a  strong-mind- 
ed, sensible,  sober,  intelligent  woman,  with 
whom  these  children  will  have  the  best  of 
care  and  a  good  home,  with  such  moral  and 
social  surroundings  as  they  should  have." 
l^om  the  evidence,  we  think  this  finding  la 
fully  as  favorable  to  respondent  as  could  be 
Justified.  There  were  some  admitted  facts 
and  considerable  evidence  In  the  case  well 
calculated  to  arouse  a  suspicion  as  to  the 
fitness  of  respondent  to  have  these  minor 
children.  However,  the  trial  court  had  the 
benefit  of  seeing  her  upon  the  witness  stand, 
observing  her  manner  and  deportment,  and 
the  manifestations  of  love  and  affection  seem- 
ing mutually  to  exist  between  her  and  these 
children,  and  was  in  a  better  position  to 
correctly  weigh  all  of  the  evidence  than  are 
we.  The  record  shows  that  the  learned  Judge 
pro  tempore  who  beard  this  case  tried  it 
with  marked  fairness  and  Impartiality,  keep- 
ing paramount  a  commendably  humane  con- 
sideration for  the  welfare  of  these  young 
children.  It  was  an  exceedingly  delicate 
matter  to  deal  with.  The  rights  and  affec- 
tions of  the  father,  the  love  and  solicitude 
of  the  grandmother,  the  Interest  and  concern 
of  the  state,  as  to  these  children — all  these 
were  matters  to  be  regarded,  and  secondary 
only  to  the  welfare  of  the  children  them- 
selves. In  the  light  of  all  these  considera- 
tions, under  the  evidence  and  laws  of  the 
case,  we  are  disposed  not  to  disturb  the  Judg- 
ment of  the  trial  court  In  this  Judgment 
and  decree  the  respondent  was  granted  the 
temporary  guardianship  of  these  minor  chil- 
dren ;  it  being  specifically  adjudged  and  de- 
creed that  they  should  be  and  remain  wards 
of  the  court,  and  that  said  order  and  decree 
should  be  subject  to  modification  whensoever 
the  best  interest  of  the  minors  should  sug- 
gest. In  the  conclusions  of  law,  among 
other  things,  the  trial  Judge  stated  "that  John 
Russner  is  not  a  fit  or  pro|>er  i>erson  to 
hare  the  custody  or  care  of  his  children  at 


this  time,  but  that  under  changed  conditions 
he  may  hereafter  become,  in  law,  entitled  to 
the  custody  and  care  of  said  minors."  It  was 
evidently  the  intention  of  the  trial  Judge 
that  at  any  time  in  the  fntive  when  the  fa- 
ther should  furnish  to  the  court  proper  as- 
surances of  suitable  reformation  in  his  char- 
acter and  manner  of  life,  in  so  far  as  ttiey 
should  bear  upon  his  fitness  to  have  the  cus- 
tody and  control  of  these  minora,  and  should 
be  able  to  show  to  the  court  that  their  wel- 
fare would  properly  be  conserved  under  bis 
guardianship,  be  should  be  permitted  to  be 
appointed  as  their  guardian.  The  Judgment 
and  decree  was  made  temporary  in  its  char- 
acter, evidently  for  this  purpose,  and  for  the 
further  purpose  of  changing  the  guardian- 
ship from  respondent  in  case  her  character 
and  manner  of  life  should  become  unsuit- 
able to  warrant  her  further  holding  the 
custody  and  control  of  said  children.  If 
the  carrier  of  this  appellant  in  the  fntnre. 
for  such  a  length  of  time  as  to  give  reason- 
able assurances  of  its  permanency,  is  snch  as 
to  fairly  Justify  him  in  having  the  custody 
and  control  of  these  children,  his  shortcom- 
ings of  the  past  should  be  overlooked,  and 
he  should  be  awarded  the  guardianship  of 
these  children.  A  high  standard  should  not 
be  insisted  upon,  but  it  should  be  sufficiently 
substantial  to  assure  these  children  tlie  sur- 
roundings, protection,  and  treatment  demand- 
ed by  ordinary  respectability  and  a  whole- 
some sense  of  decency. 

It  is  contended  that  the  terms  of  the  Judg- 
ment and  decree  called  in  exercise  equity 
imwers  of  the  court,  and  that  such  Jurisdic- 
tion could  not  be  properly  invoked  in  such  a 
proceeding.  We  think  the  action  of  the  trial 
court  Is  abundantly  Justified  by  the  spirit  of 
our  Code,  and  that  appellant's  contention  is 
at  variance  with  former  holdings  of  this 
court.  Fllley  v.  Murphy.  30  Wash.  1.  70  Pac. 
107;  Browder  v.  Phlnney,  30  Wash.  74, 70  Pat 
264 ;  Koonts  v.  Koonts,  25  Wash.  336.  65  Pac. 
.546.  See,  also,  Blspham's  Prin.  Eq.  (6th 
Bd.)  <  541  et  seq. ;  2  Story's  Eq.  Juris.  (13th 
Ed.)  i  1341  et  seq.  The  author  last  cited 
(section  1342)  says:  "The  Jurisdiction  thus 
asserted — to  remove  infant  children  from  the 
custody  of  their  parents,  and  to  superintend 
their  education  and  maintenance — is  admit- 
ted to  be  of  extreme  delicacy,  and  of  no  in- 
considerable embarrassment  and  responsibil- 
ity. But  It  is  nevertheless  a  Jurisdiction  that 
seems  Indispensable  to  the  sound  morals,  the 
good  order,  and  the  Just  protection  of  a  civ- 
ilized society." 

Appellant  excepted  to  the  sustaining  of  ob- 
jections to  questions  calculated  to  show  the 
career  of  one  of  respondent's  daughters,  who, 
it  appears,  was  once  arrested  for  vagrancy. 
But  it  affirmatively  appears  that  this  daugh- 
ter had  not  been  reared  by  respondent,  but 
had  been  awarded  to  a  form^  husband  at 
the  time  of  divorce.  Neither  did  it  appear 
whether  this  daughter  whs  a  minor  when  ar- 
rested.   There  being  no  showing  of  any  re- 
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■ponalbillty  oo  reipondent's  part  for  tba  conr 
Anct  and  tralnlnc  of  said  daugbter,  we  can- 
wt  aay  tbat  the  mlinK  was  oror. 

Other  errora  are  aaaigned,  hot  we  fkU  to 
And  merit  In  these  assignments. 

The  ludgment  Is  affirmed. 

MOUNT,  a  Jn  and  BCDKIM,  DUNBAB, 
md  CSOW,  JJ.,  concnr. 


(37  WMb.  448) 

HAMLIN  et  aL  t.  COLUMBIA  ft  P.  8.  B.  00. 

(Supreme  Court  of  Washington.     March  IX, 

1905.) 

XAILROADS— IICJTTBIES— TBXSFABSX&— BTI- 
DBROB— OORTBIBUTOBT  HBOLIOBICOB. 

1.  In  an  action  against  a  railroad  company 
for  the  death  of  a  pedestrian  on  the  track, 
struck  by  a  train.  It  was  shown  that  decedent, 
her  husband  and  children,  and  the  few  residents 
In  and  abont  the  Tillage  where  the  accident  oe- 
cnrred,  had  been  In  the  habit  of  nslng  the  rail- 
road track  aa  a  footpath,  in  going  to  and  r^ 
turning  from  the  TiUage,  for  a  number  of  years. 
None  of  these  persons  bad  an  express  license  to 
nse  the  track,  and  they  had  never  been  prohibit- 
ed from  nslng  It  There  were  signs  on  the  right 
of  way,  at  different  places  along  the  track, 
warning  the  public  not  to  walk  on  the  track. 
Some  of  tbe  witnesses  claimed  that  these  signs 
were  only  placed  at  crossings,  and  that  the 
warning  only  applied  to  them.  Held,  that  de- 
cedent was,  as  a  matter  of  law.  a  trespasser, 
and  not  a  licensee,  and,  In  the  absence  of  will- 
ful or  wanton  negligence,  the  company  was  not 
lUble. 

[Ed.  Note. — ^For  cases  In  pointy  as*  T(ri.  41, 
Gent.  Dig.  Bailroada,  |  1281.] 

2.  A  person  whose  hearing  haa  been  ao  far 
impaired  that  he  is  compelled  to  nse  an  ear 
trumpet  in  ordinary  conversation,  who  wallcs 
along  a  railroad  track  withont  a  continual  ez- 
ocise  of  vigilance  for  approaching  trains,  and 
who  is  a  trespasser  while  on  the  track,  la  guilty 
of  contributory  negligence,  precluding  a  recov- 
ery for  his  death  by  being  struck  by  a  train,  in 
the  absence  of  willful  negligence  on  tbe  com- 
pany's part 

[Ed.  Note. — For  cases  In  pointy  see  t»L  41, 
Cent  Dig.  Bailroada,  f  1303.] 

Appeal  from  Superior  Conrt,  King  Cotinty ; 
Arthur  E.  Orlffln,  Judge. 

Action  by  Ben.  F.  Hamlin  and  otbera 
against  the  Columbia  &  Puget  Sound  Ball- 
road  Company.  From  a  judgment  for  plain- 
tifTs,  defendant  appeals.    Reversed. 

Piles,  Donworth  ft  Howe,  C.  H.  Farrell, 
and  Dallaa  T.  Halverstadt,  for  appellant  F. 
B.  Snowies  and  Frank  B.  Knapp,  for  re- 
qtondents. 

BUDKIN,  J.  For  a  number  of  yean  prior 
to  the  14tb  day  of  March,  1903,  the  defend- 
ant, the  Columbia  &  Puget  Sound  Railroad 
Company,  operated  a  railroad  through  the 
village  of  Cedar  Mountain,  in  King  county. 
On  the  above  date,  and  for  some  few  yeara 
prior  thereto^  Cedar  Mountain  was  a  desert- 
ed mining  camp.  Tbe  entire  population  of 
the  place  consisted  of  a  few  families.  The 
railroad  In  question  was  principally  used 
as  a  logging  and  coal  road.    As  the  railroad 


approaches  Cedar  MoimtalB,  !n  tbe  direction 
of  Seattle,  It  roonda  a  carve  in  dose  proxim- 
Ity  to  Cedar  Moimtaln,  and  passes  through  a 
cut  within  a  few  hundred  feet  of  the  post 
office  at  the  latter  place.  On  the  morning  of 
the  above  data  an  engine  drawing  foor  cars 
backed  up  the  railroad  toward  Cedar  Moun- 
tain at  a  velocity  of  about  15  or  16  miles 
per  bonr,  as  had  beoi  the  custom  every  day 
for  a  period  of  about  five  years.  Mrs.  Ham- 
lin, wife  of  the  plaintiff  J.  D.  Hamlin,  and 
tbe  mother  of  tbe  other  plalntllb,  together 
with  her  family,  had  lived  about  three- 
foortbs  of  a  mile  from  Cedar  Mountain,  in 
the  direction  of  Seattle,  on  the  line  of  said 
railroad,  for  a  period  of  about  four  years 
prior  to  March  14,  1903.  On  the  morning  of 
tbat  day  she  started  from  her  home  to  the 
post  office  at  Cedar  Mountain,  and,  as  she 
reached  a  point  on  the  railroad  trade  a  abort 
distance  from  the  post  office,  she  was  struck 
by  the  above  train  and  instantly  killed.  None 
of  tbe  train  crew  saw  or  observed  tbe  deceas- 
ed on  the  track  before  the  accident  There 
waa  but  one  eyewitness  te  the  accident,  and 
be  testifled  on  the  part  of  the  plaintiffs.  This 
witness  saw  tbe  deceased  coming  along  the 
railroad  track  in  the  direction  of  Cedar 
Mountain,  and  tbe  next  Instant  saw  the  train 
approaching  from  the  same  direction  behind 
the  deceased.  She  was  struck  by  tbe  train 
and  killed,  as  above  stated.  This  witness  was 
from  600  to  1,000  feet  farther  trota  the  train 
than  tbe  deceased,  and  both  saw  and  beard 
tbe  train  before  It  struck  ber.  There  was 
nothing  to  prevent  the  deceased  from  seeing 
the  approaching  train  for  a  distance  of  800 
feet  before  It  struck  ber,  bad  she  looked. 
The  deceased  was  49  years  of  age  at  the  time 
of  ber  death,  and  was  quite  deaf.  There  was 
a  public  road  leading  from  tbe  home  of  the 
deceased  to  Cedar  Mountain,  almost  parallel 
with  the  railroad  track.  The  deceased,  her 
husband  and  children,  and  the  few  villagers 
and  school  children  resident  in  and  about 
Cedar  Mountain,  had  been  in  the  habit  of 
using  the  railroad  track  as  a  footpath  In  go- 
ing to  and  returning  from  Cedar  Mountain 
for  a  nimiber  of  years  prior  to  the  accident 
It  is  not  claimed  that  any  of  these  parties 
bad  an  express  license  to  use  the  railroad 
track  as  a  footpath,  nor  is  it  claimed  that 
they  bad  ever  been  forbidden  to  use  it  by  any 
officer  or  agent  of  the  defendant  company. 
There  were  signs  on  the  right  of  way  on  ei- 
ther side  of  Cedar  Mountain,  and  at  differ- 
ent places  along  the  track,  warning  the  pub- 
lic not  to  walk  upon  the  track,  and  caution- 
ing them  against  danger.  Some  of  the  wit- 
nesses for  the  plaintiffs  claimed  tbat  these 
signs  were  only  placed  at  crossings,  and  that 
tbe  warning  only  applied  to  such  places. 
This  action  was  brought  to  recover  damages 
for  the  wrongful  act  of  tbe  defendant  in 
causing  the  death  of  the  deceased.  The 
plaintiffs  had  Judgment  below,  and  defend* 
ant  appealed  therefrom. 
The  principal  question  discussed  on  tbl* 
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appeal  1b,  ^as'the  deceased  a  licensee  upon 
the  track,  or  was  she  a  trespasser  there,  at 
the  time  she  met  htx  death?  We  think  this 
case  is  controlled  by  Dotta  v.  N.  P.  By.  Co. 
(Wash.)  79  Pac.  32.  The  extent  of  the  nse  of 
the  track  by  foot  passengers  in  that  case  is 
thus  stated  In  the  oplnl<m  of  the  court:  "The 
track,  when  not  obstructed  with  cars,  fur- 
Blsbed  a  conrenlent  way  for  those  desiring 
to  pass  to  aud  from  First  Arenue  South  to 
the  water  front,  and  was  extensively  used  for 
that  puriKwe — particularly  by  the  employes  of 
several  large  manufacturing  plants  situated 
on  the  water  front.  The  respondeats,  al- 
though they  seem  not  to  have  forbidden  the 
use  of  the  trestle  by  pedestrians,  did  not  in- 
vite or  encourage  travel  over  it  by  the  man- 
ner of  its  ooustruction.  It  was  made  unusu- 
ally narrow— «o  narrow,  In  fact,  that  when 
cars  were  standing  ni)on  it  there  was  but  a 
very  small  space  be»lde  the  cars  and  the 
«nd8  of  the  ties  along  which  a  footman 
could  pass,  and  this  was  made  more  difficult 
of  passage  by  the  occasional  Insertion  of 
short  ties,  which  left  gaps  in  the  way  from 
three  to  five  feet  wide,  which  had  to  be 
crossed.  Because  of  its  peculiar  construction. 
It  wa.s  known  locally  as  the  'slim  track.' 
No  planks  were  laid  ni)on  it,  either  be- 
tween the  rails  or  elsewhere,  over  which  a 
person  could  walk ;  and,  while  it  was  shown 
that  it  was  freely  used  as  a  passageway  when 
clear,  it  appeared  that  it  was  very  seldom 
that  any  one  crossed  over  It  when  cars  were 
standing  upon  it.  Neither  of  the  respondent 
companies  had  forbidden  in  any  public  man- 
"ner  the  use  of  the  track  as  a  passageway,  nor 
did  they  maintain  lookouts  or  guards  to  warn 
pedestrians  of  the  times  It  was  going  to  be 
put  Into  tise  by  themselves."  In  answer  to 
the  contention  that  such  use  amounted  to  a 
license,  the  court  said:  "But  it  is  not  to  be 
inferred  from  slight  circumstani-es  that  a 
railway  company  has  granted  to  the  public 
a  joint  use  of  its  track  between  given  points. 
Tlie  track  is  constructed  primarily  for  the 
purpose  of  carrying  passenscrs  and  freight 
in  cars,  and  its  use  as  a  footpath  Is  second- 
ary always.  To  permit  Its  use  as  a  foot- 
path greatly  Increases  the  danger  to  those 
traveling  in  cars,  and  it  is  not  the  jwlicy 
of  the  law  to  encourage  such  use ;  and,  unless 
a  clear  right  to  be  upon  the  track  at  the 
given  place  is  shown,  a  footman  thereon  is 
to  be  regarded  as  a  trespasser.  In  certain 
Instances,  of  course,  a  joint  use  must  be 
reserved  to  the  public.  For  cxam])Ie.  the 
public  must  have  the  right  to  ci-oss  at  fixed 
places,  and  it  is  usually  held  that  a  public 
crossing  has  been  acquired  by  user  on  much 
less  evidence  than  is  required  to  establish  a 
public  way  along  the  track ;  the  one  being  In 
nearly  every  Instance  a  necessity,  while  the 
other  is  usually  only  a  mere  matter  of  con- 
venience. Indeed,  in  some  of  the  states  it 
seems  to  be  held  that  a  right  of  way  along 
the  track  cannot  be  acquired  by  user,  merely, 
unless  It  be  at  the  station  or  depot  grounds  or 


in  the  yaids,  iHiere  tbe  poMlc  natnraUj  re- 
ewrt  [Citing  caaea.]  But  if  the  rule  be 
otherwise  in  tiiis  state  as  to  tbe  rlgbt  to  ac- 
quire a  jolut  right  almig  the  trade,  aucb  right 
is  only  acquired  by  use  so  definite  and  long 
existing  as  to  clearly  impute  acquieacenoe  on 
the  part  of  the  railroad  company  in  such  use. 
Tbe  very  slight  use  made  of  tbe  trestle  in 
question  here  by  pedaatriana  when  cars  were 
standing  upon  it  cannot  I>e  held  to  confer 
such  a  Joint  right  We  conclude,  therefore, 
that  the  appellant  at  tbe  time  of  his  injury 
was  a  trespasser,  and  tbat  tbe  defendants 
could  be  held  liable  for  such  injury  only  in 
case  their  conduct  was  so  grossly  negligent 
as  to  amount  to  wantonness."  If  a  coiurt 
should  permit  a  Jury  to  find  that  such  use 
as  was  shown  in  this  case  amounts  to  a  li- 
cense, the  necessary  effect  will  be  to  impress 
every  foot  of  railroad  throughout  the  set- 
tled portions  of  the  country  with  a  license 
in  favor  of  foot  passengers.  It  is  a  matter 
of  common  knowledge  that  all  railroads  are 
used  to  a  greater  or  less  extent  by  foot  pas- 
sengers, unless  such  passengers  are  absolutely 
excluded  therefrom  by  barriers  or  by  force. 
In  this  case  the  company  bad  notices  posted 
along  its  right  of  way  warning  trespas.sers 
of  the  danger  of  walking  on  the  track,  and 
the  traclc  itself  was  a  continuing  notice  and 
warning  against  such  danger.  The  bearing 
of  the  deceased  was  so  far  Impaired  that 
she  was  comitelied  to  use  an  ear  trumpet  In 
ordinary  conversation.  When  sucb  a  person 
walks  along  a  railroad  track  without  a  con- 
tinual exercise  of  vigilance  for  approaching 
trains,  she  takes  her  life  in  her  hands,  and 
invites  disaster.  The  deceased  was  there- 
fore a  trespasser  on  the  right  of  way,  and 
was  guilty  of  gross  negligence,  which  contrib- 
uted directly  to  her  injury  and  death.  There 
can  be  no  serious  claim  of  willful  or  wan- 
ton negligence  on  the  part  of  the  appellant, 
.and  there  Is  therefore  no  liability  for  the 
unfortunate  accident  complained  of. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

MOUNT.  C.  J.,  and  FCLLERTON,  HAD- 
LEY,  aud  DUNBAB,  JJ.,  concur. 


TACOJIA  LEHGER   CO.   v.   WEfSTEBX 
HOME  BI.DG.  ASS'N  et  al. 

(Supreme  Court  of  Washington.     March  15, 
1905.) 

COBPOBATIONS— FRAUDULENT   TBANSFEJt    0» 
PBOPERTY. 

A  transfer  by  an  insolvent  corporation  of 
all  its  capital  stock,  asspts,  and  business  to  an- 
other corporation,  the  selling  coriwration  ceas- 
ing to  do  Dusiness,  and  neither  corporation  mak- 
ing provision  for  the  payment  of  tbe  debts  of 
the  selling  corporation,  is  fraudulent  as  against 
Its  creditors,  though  the  purchasing  corporation 
dill  not  know  of  the  insolvency  of  the  selling 
corporation;  Ballinger's  Ann.  Codes  &  St.  S 
42(55,  declaring  that  it  shall  not  be  lawful  for 
the  trustees  of  a  corporation  to  divide  or  wilh- 
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draw  any  part  o£  the  capital  stock,  or  to  rednCe 
the  same,  unless  in  the  manner  prescribed  by 
law,  and  making  the  trustees  violating  the  pro- 
Tiaiou  jointly  and  severally  liable  to  the  cor- 
poration and  its  creditors  for  the  full  amount 
80  divided  or  reduced. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Boyd  J.  Tallman,  Judge. 

Action  by  the  Tacoina  Ledger  Company 
against  the  Western  Homfe  Building  Associa- 
tion and  the  California,  Oregon  &  Waahing^ 
ton  Homebuilders'_  Association  and  others. 
From  a  Judgment  for  plaintiff,  the  defend- 
ant the  California,  Oregon  &  AVashington 
Homebuilders'  Association  appeals.   Affirmed. 

Fred'k  R.  Burch,  for  appellant  J.  B. 
Alexander,  for  respondent. 

DUXBAR,  3.  The  complaint  alleges  that 
the  plaintiff  is  a  domestic  corporation;  that 
the  defendant  the  Western  Home  Building 
Association  Is  a  like  corporation;  that  the 
defendant  the  California,  Oregon  &  Wash- 
ington Homebuilders'  Association  Is  a  foreign 
coiT)oratlon  organized  and  existing  under  the 
laws  of  the  state  of  California,  with  like 
powers  as  the  Western  Home  Building  As- 
sociation; that  a  judgment  was  recovered  by 
plaintiff  against  the  defendant  the  Western 
Home  Building  Association  in  the  sum  of 
$18T,  with  $16.80  costs,  and  alleges  the  entry 
of  said  Judgment;  that  the  Western  Home 
Building  Association  was  at  the  time  of  the 
entry  of  said  Judgment,  alid  for  some  time 
before,  in  a  falling  and  insolvent  condition, 
which  fact  was  known  to  the  trustees  of  said 
corporation;  that  on  or  about  the  date  of  the 
entry  of  said  Judgment,  namely,  the  25th 
day  of  March,  1902,  stockholders  of  the  West- 
em  Home  Building  Association,  with  the  con- 
sent and  assistance  of  the  trustees  and  all 
the  officers  thereof,  made  and  entered  Into  a 
fraudulent  and  Illegal  agreement  with  the 
California,  Oregon  &  Washington  Home- 
builders' Association,  whereby  all  the  capital 
stock  of  the  Western  Home  Building  Associa- 
tion and  all  the  proiwrties  and  assets  of  ev- 
ery kind  should  be  sold  and  turned  over  to 
the  California,  Oregon  &  Washington  Home- 
builders'  Association  for  the  consideration  of 
40,000  shares  of  the  capital  stock  of  the  Cal- 
ifornia, Oregon  &  Washington  Homebuilders' 
Association,  which  said  stock  was  to  be  is- 
sued to  and  for  the  benefit  of  the  stockhold- 
ers and  officers  and  trustees  of  the  Western 
Home  Building  Association,  the  trustees  be- 
ing named  In  the  complaint;  and  that  It  was 
agreed  that  the  Western  Home  Building  As- 
sociation should  cease  to  do  business  In  the 
state  of  Washington,  and  alleges  the  con- 
summation of  this  plan,  and  the  turning  over 
of  all  of  the  properties  of  the  Western  Home 
Building  Association  to  the  California,  Ore- 
gon &  Washington  Homebuilders'  Associa- 
tion, naming  the  assets,  and  alleging  that  the 
California,  Oregon  &  Washington  Homebuild- 
ers' Association  has  since  been  receiving  and 
appropriating  to  Its  own  use  and  benefit  the 
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said  money  so  received,  and  refuses  to  ap- 
ply the  same  to  the  satisfaction  of  the  Judg- 
ment above  referred  to;  that  the  California, 
Oregon  &  Washington  Homebuilders'  Associa- 
tion knew  of  the  Insolvency  of  the  Western 
Home  Building  Association  at  the  time  of 
this  transaction,  and  had  notice  of  the  indebt- 
edness of  the  Western  Home  Building  Asso- 
ciation. The  plalntlfTs  demurrer  to  this 
complaint  was  overruled,  and  the  California, 
Oregon  &  Washington  Homebuilders'  Asso- 
ciation then  answered,  and  denied  any 
knowledge  of  the  Insolvency  of  the  Western 
Home  Building  Association,  denied  entering 
Into  any  fraudulent  and  Illegal  plan  with 
said  association,  and  denied  any  knowledge 
of  the  indebtedness  of  said  association  to 
plaintiff,  and  denied  generally  all  of  the  al- 
legations of  the  complaint,  and  affirmatively 
pleaded  that  the  alleged  board  of  directors 
in  the  Western  Home  Building  Association 
ceased  to  be  such  directors  on  or  about  the 
9th  day  of  March,  1902;  that  on  or  about 
the  24th  day  of  March,  1902,  the  Western 
Home  Building  Association,  agreeing  through 
Its  authorized  officers  and  board  of  trustees, 
and  with  full  acquiescence  and  authority  of 
all  its  stockholders,  proposed  to  the  Califor- 
nia, Oregon  &  Washington  Homebuilders' 
Association  that  they  purchase  the  business 
conducted  by  the  said  Western  Home  Build- 
ing Association,  and  that  they  did  purchase 
the  entire  business  of  said  association,  being 
all  Its  property  and  assets  and  the  entire 
capital  stock  of  the  said  corporation.  At 
the  time  of  said  purchase  the  Western  Home 
Building  Association  represented  to  the  Cali- 
fornia, Oregon  &  Washington  Homebuilders' 
Association  that  the  said  Western  Home  Build- 
ing Association  was  thoroughly  solvent,  and 
that  there  were  no  debts  of  any  kind  existing 
against  the  same  save  and  except  the  cur- 
rent expenses  of  the  said  month  of  March, 
1902,  amounting  In  all  to  about  $250;  and 
that  the  said  California,  Oregon  &  Washing- 
ton Homebuilders'  Association  paid  to  said 
Western  Home  Building  Association  the  sum 
of  $250  for  the  express  purpose  of  liquidating 
the  current  expense  account.  This  Is  a  suf- 
ficient recital  of  the  pleadings,  we  think,  to 
bring  the  material  Issues  under  discussion. 
On  these  pleadings  plaintiff  moved  for  Judg- 
ment, which  said  motion  was  granted,  and 
Judgment  entered  thereon,  and  this  appeal  Is 
taken  from  said  Judgment  by  the  California, 
Oregon  &  Washington  Homebuilders'  Asso- 
ciation. 

It  Is  assigned  that  the  court  erred:  First, 
In  overruling  the  demurrer  to  the  complaint; 
second.  In  granting  the  motion  for  Judgment 
on  the  pleadings;  and,  third,  in  pronouncing 
Judgment  thereon.  These  assignments  all 
raise  the  single  question  of  the  right  of  one 
corporation  to  dispose  of  all  its  capital  stock 
and  assets  to  another  corporation,  transfer- 
ring Its  business  to  the  purchasing  corpora- 
tion, Itself  ceasing  to  do  business,  neither 
corporation  making  provision  for  the  pay- 
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ment  of  tbe  debts  of  the  selling  corporation. 
This  court,  in  a  line  of  cases  commencing 
with  Thompson  v.  Huron  Lumber  Co.,  4 
\Vat)h.  600,  and  in  an  unbroken  line  of  au- 
thority down  to  the  present  time,  has  held 
that  the  assets  and  property  of  an  Insolvent 
corporation  was  a  trust  fund  for  the  benefit 
of  creditors,  and  that  no  transfer  or  subter- 
fuge would  be  countenanced  w^blch  prevent- 
ed an  equal  distribution  of  such  fund  be- 
tween creditors  of  the  corporation.  In  addi- 
tion to  this  the  law,  in  an  earnest  attempt  to 
protect  creditors  of  such  corporations,  has 
provided  In  section  4265,  Ballinger's  Ann. 
Codes  &  St.:  "It  shall  not  be  lawful  for  the 
trustees  to  make  any  dividend  except  from 
tbe  net  profits  arising  from  the  business  of 
the  corporation,  nor  divide,  withdraw,  or  In 
any  way  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  tbe  capital  stock  of  the 
company,  nor  to  reduce  the  capital  stock  of 
the  company  unless  in  the  manner  prescrib- 
ed In  this  chapter,  or  the  articles  of  incorpo- 
ration or  by-laws;  and  in  case  of  any  viola- 
tion of  the  provisions  of  this  section,  tbe  trus- 
tees under  whose  administration  the  same 
may  have  happened,  except  those  who  may 
have  caused  their  dissent  therefrom  to  be  en- 
tered at  large  on  the  minutes  of  the  board 
of  directors  at  the  time,  or  were  not  present 
when  the  same  did  happen,  shall,  in  their 
individual  or  private  capacities,  be  Jointly 
or  severally  liable  to  the  corporation,  and  the 
creditors  thereof  in  tbe  event  of  Its  dissolu- 
tion, to  the  full  amotmt  so  divided,  or  redu- 
ced, or  paid  out:  provided,  that  this  section 
shall  not  be  construed  to  prevent  a  division 
and  distribution  of  the  capital  stock  of  the 
company,  which  shall  remain  after  the  pay- 
ment of  all  its  debts  ui>on  the  dissolution  of 
the  corporation  or  the  expiration  of  its  char- 
ter." This  statute  has  not  been  construed 
by  this  court,  but  it  seems  to  us  that  its  ob- 
ject was  to  prevent  such  transactions  as  the 
one  which  was  presented  in  defense  by  the 
appellants  in  this  case.  A  similar  statute, 
however,  has  been  construed  in  the  state  of 
California  in  Martin  v.  Zellerbach,  38  Cal. 
300,  9»  Am.  Dec.  365,  where  it  was  held  that 
any  arrangements  which  would  have  the  ef- 
fect to  withdraw  tbe  capital  of  an  incorporat- 
ed company,  and  turn  it  over  to  the  stock- 
holders, except  in  the  manner  provided  by 
law,  was  in  violation  of  that  provision  of  tbe 
statute  which  forbids  the  trustees  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  cap- 
ital stock  of  the  company,  and  was  void  as 
to  any  creditors  of  the  corporation,  either 
prior  or  subsequent,  wlio  had  no  notice  of  the 
arrangement  at  the  time  of  giving  the  cred- 
it. The  transaction  in  that  case,  as  far  as 
the  principles  involved  are  concerned,  are 
identical  with  the  case  at  bar.  In  speaking 
upon  this  subject  the  court  said:  "The  poli- 
cy which  dictated  that  provision  Is  obvious. 
Persons  dealing  with  corporations  do  so  up- 
on the  faith  that  its  property  and  all  Its  as- 


sets, of  whatsoever  nature,  are  vested  In 
trustees  or  managers,  to  be  held  by  them  as 
a  fund  which  shall  be  primarily  liable  for  its 
debts.  For,  although  the  stockholders,  and 
In  some  events  tiie  trustees,  may  be  individu- 
ally liable  to  creditors,  it  Is  the  propertj-  and 
capital  of  the  coi-poratlon  to  which  creditors 
chiefly  look,  and  which  give  it  credit  in  the 
community.  To  protect  the  rights  of  credit- 
ors, and  to  guard  against  Improvident  or 
fraudulent  conduct  on  the  part  of  trustees 
and  stockholders,  the  Legislature  has  wisely 
provided,"  etc.  "This  language  leaves  no 
room  for  construction  or  doubtful  interpre- 
tation. It  is  direct,  explicit,  and  unmistak- 
able. But  it  was  not  Intended  to  interfere 
with  the  plenary  power  of  the  trustees  over 
the  legitimate  business  of  the  corporation. 
They  may  manage,  control,  and  alienate  its 
property  in  the  regular  course  of  its  busi- 
ness, but  they  cannot  devote  the  proceeds, 
beyond  the  surplus  profits,  to  tbe  stockbold- 
ers,  either  directly  or  Indirectly,  until  after 
all  its  debts  are  paid."  The  same  doctrine 
was  reaffirmed  In  Hlgglns  v.  California  Pe- 
troleum &  Asphalt  Co.  (Cal.)  55  Pac.  155,  and 
in  Scbaake  v.  Eagle  Automatic  Can  Co.  et  al. 
(Cal.)  63  Pac.  1025.  If  the  corporation  was 
in  failing  circumstances  at  the  time  of  tbe 
transfer,  the  answer  of  the  defendant  that 
it  was  not  aware  of  the  indebtedness  will 
not  avail  it;  for  with  or  without  that  knowl- 
edge on  tbe  part  of  the  appellant  the  prop- 
erty of  the  corporation  is  still  a  trust  fund 
for  the  benefit  of  creditors.  Attempts  of 
this  kind  to  avoid  the  payment  of  debts  by 
consolidation  or  by  changing  the  name  of 
corporations  have  been  often  before  tbe 
courts,  and  by  all  modem  decisions  have 
been  forcibly  condemned.  And  it  Is  held  a 
fraud  on  the  creditors  for  tbe  stockholders 
to  withdraw  tbe  assets  of  the  corporation, 
leaving  debts  of  the  corporation  unpaid.  In 
tbe  case  of  Hibemia  Insurance  Company  v. 
Transportation  Company  (C.  C.)  13  Fed.  516. 
the  following  excerpt  from  the  opinion  of  tbe 
court  is  very  much  in  point.  The  court  says: 
"The  purchaser  knew  that  it  bad  bought  all 
of  the  property  of  the  seller,  and  that  by  the 
transaction  the  latter  was  being  deprive<l 
tbe  means  and  power  of  meeting  any  of  its 
outstanding  obligations.  Tbe  fair  inference 
is  that  the  old  company  was  about  to  be  dis- 
solved and  cease  to  be.  *  •  •  By  the 
transfer  the  creditors  of  the  old  company 
were  deprived  of  the  means  of  enforcing 
their  claims.  *  •  •  It  has  received,  it  is 
true,  paid-up  stock  In  the  new  company,  but 
that  has  doubtless  been  disposed  of.  or 
*  •  ♦  it  may  at  any  moment  be  transfer- 
red. Equity  will  not  compel  the  creditor  of 
a  corporation  to  waive  his  right  to  enforce 
his  claim  against  tbe  visible  and  tangible 
property  of  the  corporation,  and  run  chances 
of  following  and  recovering  the  value  of 
shares  of  stock.  A  distinction  with  respect 
to  transactions  of  this  character  exists  be- 
tween a  corporation  and  a  natural  person. 
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•  •  •  Tiig  thing  we  pronounce  unconscion- 
able Is  an  arrangement  by  which  one  corpo- 
ration buys  from  another  all  its  property, 
deprives  it  of  the  means  of  paying  its  debts, 
enables  It  to  dlssolye  its  corporate  existence, 
and  places  itself  practically  beyond  reach  of 
its  creditors,  and  that  without  assuming  Its 
liabilities." 

We  think,  under  all  the  antborities,  the 
Judgment  was  correct,  and  it  Is  therefore  af- 
firmed. 

MOUNT,  C.  J.,  and  FULLEKTON  and 
HADLEY,  JJ.,  concur. 


COLLINS  T.  KINNEAR  et  al. 

(Supreme  Court  of  Washington.     March  11, 

1905.) 

APPEAL   —   KOTICE—BEFEBENCE—PABTIES— FIL- 
ING— TIME— DISMISSAL. 

1.  Under  Ballinger's  Ann.  Codes  &  St.  I  6504. 
providing  for  service  of  notice  of  appeal  on  all 
persons  who  have  appeared  in  the  action  or  pro- 
ceeding, a  notice  of  appeal  from  an  order  deny- 
ing a  petition  to  vacate  a  judgment  need  only  be 
served  on  those  who  appeared  in  the  proceeding 
to  vacate,  and  not  on  nonappearing  parties  to 
the  action  in  which  the  judgment  was  rendered. 

2.  Where  a  notice  of  appeal,  with  proof  of 
service,  was  not  filed  within  five  days  after  serv- 
ice thereof  on  the  parties  necessary  to  be  served 
to  perfect  the  appeal,  as  required  by  Ballinger's 
Ann.  Codes  &  St  S  6503,  the  appeal  will  be  dis- 
missed, though  such  notice  and  proof  of  service 
were  filed  within  five  days  after  service  on  oth- 
ers who  were  not  necessary  parties. 

Appeal  from  Superior  Court,  King  County; 
George  C.  Hatch,  Judge. 

Action  by  William  Collins  against  George 
Kinnear  and  others.  From  an  adverse  de- 
cree, defendant  Delia  M.  Hotchkin  appeals. 
Dismissed. 

Jas.  M.  Epler  and  Jas.  E.  Morrison,  for 
apiiellant  Ballinger,  Ronald  &  Battle  and 
George  E.  De  Steiguer,  for  respondents. 

HADLBT,  J.  This  Is  an  appeal  from  a  de- 
nial of  a  petition  to  vacate  a  judgment.  The 
Judgment  was  rendered  in  the  superior  court 
on  appeal  thereto  from  the  board  of  State 
Land  Commissioners.  The  proceeding  In- 
volved the  right  to  purchase  certain  tide 
lands,  for  which  there  were  a  number  of  ap- 
plicants. By  the  terms  of  the  Judgment  In 
the  superior  court,  the  right  to  purchase  was 
awarded  to  George  Kinnear,  W.  R.  Braw- 
ley,  D.  C.  Brawley,  and  the  McNaught-Col- 
llns  Improvement  Company,  Intervener.  De- 
lia M.  Hotchkin,  who  was  not  a  party  to  said 
proceedings,  either  before  the  Board  of  Land 
Commissioners  or  In  the  superior  court,  pe- 
titioned for  the  vacation  of  the  Judgment. 
The  petition,  In  form,  complied  with  the 
statute,  and  was  duly  verified.  In  response 
to  the  summons  or  notice  Issued  thereon,  the 
McNaught-Colllns  Improvement  Company, 
one  of  the  beneficiaries  under  the  original 
Judgment,  appeared.    The  other  beneficiaries. 


George  Kinnear,  W.  R.  Brawley  and  D.  C. 
Brawley,  did  not  themselves  appear;  but  a 
written  stipulation  signed  by  counsel  for  the 
respective  parties  was  filed,  and  It  contain- 
ed the  following:  "That  in  all  matters  here- 
in relating  to  the  petition  of  Delia  M.  Hotch- 
kin to  vacate  the  Judgment  heretofore  ren- 
dered in  this  proceeding,  the  said  C.  B.  Bus- 
sell  and  E.  V.  Bussell  are  to  be  considered  as 
the  real  parties  In  Interest,  Instead  of  the  re- 
spondents George  Kinnear  and  W.  R.  and  D. 
C.  Brawley."  The  above  amounted  to  an 
agreed  substitution  of  the  two  Bussells  as  the 
real  parties  In  Interest,  instead  of  George 
Kinnear  and  the  two  Brawleys.  The  Bus- 
sells  appeared  to  the  petition.  The  said  ap- 
pearing parties,  the  McNaught-Colllns  Im- 
provement Company  and  the  two  Bussells, 
demurred  to  the  petition  on  the  ground  that 
it  does  not  state  facts  sufficient  to  entitle  the 
petitioner  to  have  the  Judgment  vacated.  No 
other  parties  appeared.  The  demurrers  were 
sustained,  and  Judgment  was  entered  dis- 
missing the  petition.  The  petitioner  has  ap- 
pealed. 

Respondents  moved  to  dismiss  the  appeal. 
Other  grounds  are  urged,  but  we  shall  confine 
our  discussion  to  the  contention  that  appel- 
lant did  not  within  five  days  after  the  serv- 
ice of  the  notice  of  appeal  file  with  the  clerk 
of  the  superior  court  either  the  original  or  a 
copy  of  such  notice,  with  proof  or  written 
admission  of  service  thereof.  It  appears  that 
the  notice  of  appeal  was  served  upon  a  num- 
ber who  were  parties  In  the  original  action, 
but  who  did  not  appear  to  the  petition  to  va- 
cate the  Judgment.  The  only  parties  who 
appeared  to  the  petition  were  those  who  pre- 
vailed In  the  original  Judgment.  This  ap- 
pearance, as  we  have  seen,  was  made  by  one 
in  its  own  behalf,  and  by  the  others  through 
agreed  substituted  parties.  The  notice  of 
appeal  was  served  upon  those  who  appeared 
to  the  petition  on  March  31,  1904.  But  the 
notice,  with  the  proof  of  Its  service,  was  not 
filed  in  the  clerk's  office  until  June  22,  1904. 
Sen-Ice  of  the  notice  was  made  upon  others 
who  were  parties  to  the  original  action  at 
the  same  time  It  was  made  upon  those  who 
appeared  to  the  petition.  Subsequently,  on 
the  17th  of  June,  service  was  made  upon  two 
others  who  were  parties  In  the  original  ac- 
tion, but  who  did  not  appear  to  the  petition. 
Five  days  after  the  last-named  service,  the 
notice  of  appeal,  with  proof  of  its  service 
upon  the  respective  parties  and  upon  the  re- 
spective dates  aforesaid,  was  filed.  Appel- 
lant argues  that  it  Is  often  a  physical  Im- 
possibility to  serve  all  parties  with  notice  of 
appeal  upon  the  same  day,  and  that  the  five- 
day  period  must  begin  to  run  from  the  date 
of  the  last  service  which  constitutes  the 
completed  service,  provided  It  is  made  within 
the  statutory  time  for  taking  the  appeal. 
Whatever  force  there  may  be  in  appellant's 
argument  when  applied  to  a  case  where  the 
parties  served  upon  diftereut  dates  are  nec- 
essary parties  to  the  apijeal,  still  we  think 
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It  does  not  apply  to  the  conditions  of  this 
appeal.  Under  the  terms  of  section  6504, 
Ballinger's  Ann.  Codes  &  St,  it  is  not  requir- 
ed that  the  notice  of  appeal  shall  be  served 
upon  any  except  those  "who  have  appeared 
in  the  action  or  proceeding."  Manifestly  this 
means  those  who  have  appeared  in  the  pro- 
ceeding wherein  the  Judgment  is  rendered 
from  which  the  ai^eal  was  taken,  which  in 
this  case  was  the  proceeding  to  vacate  the 
Judgment.  Service  upon  others  can  effect  no 
vital  purpose,  and  amounts  to  a  mere  nullity. 
Such  was  therefore  true  of  the  last  service  In 
this  case.  It  follows  that  the  only  effective 
service  was  made  when  the  parties  who  ap- 
peared and  defended  against  the  petition 
were  served  on  March  31st  The  notice,  with 
proof  of  its  service,  was  not  filed  until  82 
days  after  that  time.  Section  (5503,  Ballin- 
ger's Ann.  Codes  &  St.,  requires  that  the 
notice  of  appeal,  or  a  copy  thereof,  with 
proof  of  Its  service,  shall  be  filed  with  the 
clerk  of  the  superior  court  within  five  dnys 
after  its  service.  It  has  been  frequently  held 
that  this  requirement  is  Jurisdictional.  Puck- 
ett  V.  Moody,  17  Wash.  609,  50Pac.  494;  Hib- 
bai-d  V.  Delanty,  20  Wash.  539,  56  Pac.  34; 
Van  Dusen  v.  Kelleher,  20  Wash.  716,  56  Pac, 
35;  Best  V.  Best,  22  Wash.  605,  60  Pac.  58. 

In  view  of  the  foregoing,  it  is  unnecessary 
to  discuss  other  points  urged  against  the  suf- 
flciency  of  the  notice  and  the  appeal  bond. 
The  appeal  Is  dismissed. 

MOUXT,  C.  J.,  and  FULLEBTON  and 
DUXBAB,  JJ.,  concur. 


MINDEB  V.  MOTTAZ  et  al. 

(Supreme  Court  of  Washington.     March  15, 
1905.) 

TENANCY  IN  COMMON— TBANSFEB  OF  INTERESTS 
—JUDGMENT— MODIFICATION. 

Where  defendant  acquired  land  under  such 
circumstances  that  plaintiff  was  entitled  to  an 
undivided  one-half  interest  therein,  erected  val- 
uable improvements  thereon,  and  afterwards 
agreed  that,  if  plaintiff  would  transfer  his  in- 
terest to  defendant's  wife,  she  would  convey  to 
him  an  equal  quantity  of  land  in  the  vicinity, 
defendant  was  not  entitled  to  have  a  judgment 
in  favor  of  plaintiff  for  a  half  interest  in  the 
original  tract  modified  bo  as  to  charge  plaintiff 
with  half  the  value  of  the  improvements,  but  the 
judgment  should  have  provided  for  the  exchange 
agreed  upon. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty;  William  E.  Bichardson,  Judge. 

Action  by  John  Minder  against  Ernest 
Mottaz  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Beversed. 

J.  A.  Bochford  and  Danson  &  Huneke,  for 
appellants.    C.  A.  Mentz,  for  respondent 

FULT.EBTON,  J.  On  January  17,  1900, 
J.  M.  Corbet  and  wife  entered  into  a  con- 
tract with  Ernest  Mottaz  and  Albert  Beach 
by  which  the  former  agreed  to  sell  to  the 


-  latter  certain  teal  property  situated  In  Ste- 
vens county,  for  a  consideration  of  -$900. 
Beach,  it  seems,  was  either  unable  or  un- 
wUllng  to  pay  for  bis  interest,  and  assigned 
the  same  in  writing  to  the  respondent  here- 
in. The  respondent  paid  to  the  appellant 
Mottaz  at  the  time  of  the  assignment  $250. 
which  went  towards  the  purchase  price,  and 
later  on  paid  him  In  money  and  money's 
worth  the  balance  of  bis  share  of  the  par- 
chase  price.  Thereafter  Mottaz  paid  tbe 
amount  owing  on  the  purchase  price  to  Cor- 
bet, and  received  a  deed  running,  in  accord- 
ance with  the  original  contract,  to  himself 
and  Beach.  Later,  Beach  conveyed  his  in- 
terest in  tbe  title  thus  acquired  to  Mottaz. 
The  respondent  thereupon  demanded  of  Mot- 
taz a  conveyance  to  himself  of  an  undivided 
one-half  interest  in  the  property,  which  was 
rdfused  him; '  Mottaz  contending  that  any 
money  the  respondent  had  advanced  toward 
tbe  purchase  price  of  the  land  was  advanced 
by  way  of  a  loan,  and  gave  the  respondent 
no  interest  whatever  in  the  property  Itself. 
The  court,  however,  adopted  the  respondent's 
theorj-,  and  entered  a  Judgment  awarding 
him  an  undivided  one-half  Interest  In  the 
property. 

The  questions  submitted  by  the  record  are 
wholly  questions  of  fact.  Each  side  has  been 
able  to  produce  a  number  of  witnesses,  and 
to  advance  a  number  of  circumstances,  which 
tend  to  support  its  contention,  and  the  rec- 
ord docs  not  leave  the  question  at  issue  en- 
tirely free  from  doubt.  But  we  are  not  pre- 
pnred  to  say  that  the  trial  court  did  not 
reach  a  correct  conclusion.  Its  opportunity 
to  Judge  of  the  credibility  of  the  witnesses 
is  much  better  than  Is  this  court's,  and,  when 
the  evidence  seems  not  to  preponderate 
against  its  conclusions,  It  Is  our  practice  to 
follow  the  lower  court  On  the  main  ques- 
tion, therefore,  Its  finding  will  be  affirmed. 

The  appellants,  however,  contend  that  they 
have  placed  improvements  on  the  property 
aggreftatlng  $1,500,  and  that  the  court,  in 
awarding  an  undivided  half  Interest  in  the 
land  to  the  respondent  should  have  cliarged 
such  Interest  with  one-half  of  the  value  of 
the  improvements,  and  asks  us  to  direct  an 
amendment  to  the  decree  at  least  in  this 
particular.  But  it  seems  that  the  appellants 
are  not  entitled  to  the  order  as  asked  for. 
The  respondent  testified,  without  contradic- 
tion, that  it  was  understood  that  he  was  to 
deed  to  Mrs.  Mottaz  his  Interest  in  the  lot 
on  which  the  improvements  were  placed,  and 
received  from  the  appellants  in  exchange  a 
deed  for  their  interests  In  an  equal  quantity 
of  land,  to  be  selected  near  by.  This  being 
true,  the  Judgment  should  have  provided  for 
the  exchange  as  agreed  upon,  and  is  errone- 
ous in  that  particular. 

The  order  of  this  court  will  be  therefore 
that  the  Judgment  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  Judg- 
ment awarding  to  the  appellants  the  lot  upon 
which  the  Improvements  stand,  and  to  the  re- 
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spondent  an  equal  quantity  of  land  In  lieu 
thereof,  and  that  the  remainder  be  awarded 
to  the  parties  as  tenants  in  common.  If  the 
parties  cannot  agree  on  what  land  shall  be 
awarded  the  respondent  in  lieu  of  the  lot  on 
which  the  Improvements  stand,  the  court 
shall  make  the  award,  taking  such  further 
evidence  as  it  deems  necessary.  Neither  par- 
ty will  recover  costs  In  this  court 

MOUNT,  C.  J.,  and  HADLBY  and  DUN- 
BAR, JJ.,  concur. 


WOOLF  V.  WASHINGTON  EY.  &  NAV.  CO. 

(Supreme  Court  of  Washington.     March  15, 

1905.) 

BAILBOADS— ACCIDENTS  AT  CBOSSINOS— ItEGLI- 
GENCE  —  CONTBIBUTOBy  NEGLIGENCE— COM - 
PABATIVE  NEGLIGENCE  —  PKESUMPTION  OF 
DUE  CABE— APPEAI>-CONCLUSXVENESS  OF  VEB- 
DICT. 

1.  One  driving  towards  a  railroad  crossing, 
who  could  at  any  point,  for  a  considerable  dis- 
tance before  reaching  the  same,  have  seen  the 
hpproarh  of  a  locomotive,  had  he  looked,  and  ei- 
ther did  not  look,  or  else  did  look,  and  saw  the 
locomotive,  and  nevertheless  attempted  to  cross 
ahead  of  the  same,  was  in  either  event  guilty  of 
contributory  negligence,  in  law. 

[Ed.  Note.^ — -For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  g§  1022,  1026,  1043,  1044.] 

2.  It  cannot  be  presumed  that  one  killed  at  a 
railway  crossing  was  in  the  eiercise  of  due  care, 
where  the  attendant  facts,  explained  by  any 
hypothesis  that  they  will  admit  of,  show  that 
such  was  not  the  case. 

3.  Operatives  of  a  locomotive,  seeing  a  driver 
approaching  a  crossing  at  a  distance  of  more 
than  50  feet,  are  justified  in  believing  that  he 
will  not  attempt  to  cross  the  track  so  as  to 
threaten  a  collision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  1016.] 

4.  Negligence  in  the  operatives  of  an  engine 
in  not  seeing  one  approaching  a  crossing  is  not 
ground  for  a  recovery  against  the  railroad  for 
injury  to  such  one,  where  he  was  also  negligent 
in  not  seeing  the  engine,  and,  because  of  such 
negligence,  put  himself  in  the  way  of  a  collision. 

[Pd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {  1089.] 

5.  The  doctrine  of  comparative  negligence  does 
not  obtain  in   Washington. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  $S  162-167.] 

6.  Where  the  jury  has  disre^rded  both  the 
evidence  and  instructions  on  an  issue  of  contrib- 
utory negligence,  its  verdict  is  not  conclusive 
upon  the  Supreme  Court,  but  may  be  set  aside 
by  it 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; A.  L.  Miller,  Judge. 

Action  by  Alice  O.  Woolf  against  the 
Washington  Railway  &  Navigation  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

B.  S.  Grosscup,  Jas.  F.  McElroy,  and  A. 
G.  Avery,  for  appellant.  Rands  &  Hopkins 
and  Bennett  &  Sinnott  for  respondent 

ROOT,  3.  Respondent's  husband,  while 
crossing   appellant's   railway   track   upon   a 


public  highway  near  Vancouver,  Wash.,  was 
struck  by  a  locomotive  and  killed.  This  ac- 
tion was  brought  for  damages,  and  resulted 
in  a  verdict  and  judgment  of  $17,500  in  favor 
of  respondent.  From  said  Judgment,  appeal 
is  taken  to  this  court. 

The  most  important  errors  assigned  turn 
upon  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  judg- 
ment The  material  facts  were  substantially 
as  follows:  Deceased  was  riding  In  an  ordi- 
nary farm  wagon,  driving  a  team  of  horses 
from  Vancouver,  along  the  county  road,  to- 
ward his  home.  About  a  quarter  of  a  mile 
south  of  where  the  accident  occurred,  the 
county  road  crosses  the  railroad  and  at  a 
point  about  200  feet  west  of  the  track  makes 
a  right  angle,  and  then  runs  directly  north. 
The  railroad  track,  from  the  cros^ng  Just 
mentioned,  runs  in  a  northerly  direction, 
bearing  a  little  to  the  west,  to  a  point  where 
it  is  again  crossed  by  the  county  road;  this 
crossing  being  known  as  "Shaw's  Crossing," 
and  the  crossing  above  mentioned  being 
known  as  "Porter's  Crossing."  For  a  con- 
siderable distance  north  of  Porter's  crossing 
the  public  highway  and  railroad  run  almo.«t 
parallel,  and  about  200  feet  apart,  but  grad- 
ually converge,  forming  an  acute  angle  at 
Shaw's  crossing.  For  a  considerable  dis- 
tance between  the  two  crossings  there  was 
an  orchard,  which  partially  obstructed  the 
view  of  the  railway  trads  from  the  county 
road,  but  the  north  end  of  said  ordianl  was 
a  distance  of  475  feet  south  of  Shaw's  cross- 
ing. In  this  space  there  were  no  trees  be- 
tween the  county  road  and  the  railway 
track,  although  along  part  of  this  distance 
the  railway  ran  through  a  cut  with  an  em- 
bankment between  seven  and  eight  feet  high, 
which,  however,  gradually  decreased  in  the 
direction  of  Shaw's  crossing,  until  at  the 
crossing  it  disappeared  entirely.  Deceased 
crossed  the  railroad  at  Porter's  crossing, 
made  the  turn  on  the  west  side  of  the  track, 
drove  along  the  highway  past  the  orchard, 
and  was  in  the  act  of  driving  across  the  rail- 
way track  at  Shaw's  crossing,  when  a  loco- 
motive, coming  from  the  same  direction  as 
he,  collided  with  his  wagon  and  caused  bis 
death.  Various  diagrams,  plats,  and  photo- 
graphs were  introduced  in  evidence,  showing- 
the  location  and  condition  of  the  railway  and 
county  road,  and  the  contour  of  the  ground 
in  that  ricinity.  It  appears  l>eyond  question, 
and  is  practically  conceded,  that  if  the  de- 
ceased, at  any  point  within  25  feet  of  Shaw's 
crossing,  had  looked  along  the  track  toward 
the  engine,  he  could  readily  have  seen  for  a 
distance  of  from  a  quarter  to-  a  half  mile. 
The  established  and  conceded  physical  con- 
ditions show  that  at  any  point  between  50 
and  100  feet  a  person  could  see  along  the 
track  for  a  distance  of  600  feet  or  more,  and 
as  one  approached  the  crossing  he  could  see 
much  further.  At  any  point  on  the  highway 
between  100  and  475  feet  of  the  crossing  an 
engine  could  be  seen  at  any  place  on  the 
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track  for  a  distance  of  from  475  to  six  or 
eight  hundred  feet  from  the  crossing.  The 
accident  occurred  In  the  daytime.  The  de- 
-ceased  had  lived  in  that  neighborhood  four 
years  or  more,  and  was  thoroughly  familiar 
with  the  crossing,  and  the  conditions  sur- 
rounding the  same.  He  was  a  man  33  years 
old,  and  ijossessed  of  good  eyesight  and  hear- 
ing. The  evidence  as  to  where  he  was  when 
be  first  saw  the  approaching  engine  Is  some- 
what conflicting.  One  witness  says  he  was 
about  50  feet,  "more  or  less,"  from  the  cross- 
ing, driving  at  a  slow  walk,  when  he  looked 
toward  the  engine,  and  immediately  com- 
menced to  whip  his  horses  with  the  lines. 
In  an  effort  to  cross  ahead  of  the  locomotive. 
Others  said  that  he  was  just  about  to  the 
track,  or  crossing  the  same,  and  driving  at  a 
walk,  when  he  looked,  and  saw  the  engine, 
and  commenced  to  whip  his  horses.  There 
was  no  evidence  of  bis  looking  at  any  other 
point  or  at  any  other  time  prior  to  those  Just 
mentioned.  There  is  no  evidence  that  he 
stopped  to  "look  and  listen."  The  evidence 
as  to  the  speed  of  the  locomotive  varied 
greatly,  the  estimates  of  the  speed  ranging 
from  12  to  60  miles  per  hour.  There  was  a 
conflict  in  the  evidence  as  to  whether  or  not 
the  whistle  was  sounded  or  the  bell  rung, 
and  as  to  when  and  where.  At  the  close  of 
plaintiff's  case,  appellant  challenged  the  suf- 
ficiency of  the  evidence,  and  moved  for  an 
order  of  the  court  withdrawing  the  case 
from  the  jury  and  dismissing  the  action.  The 
trial  court  overruled  this  motion,  to  which 
ruling  an  exception  was  taken.  At  the  close 
of  all  of  the  evidence,  appellant  again  chal- 
lenged Its  sufficiency,  and  moved  to  withdraw 
the  case  from  the  jury,  and  for  a  judgment 
of  dismissal.  This  motion  was  also  denied, 
and  exception  taken.  The  jury  having  re- 
turned a  verdict  in  favor  of  respondent  in 
the  amount  above  mentioned,  a  motion  for 
new  trial  was  interposed,  but  denied  by  the 
court. 

We  do  not  think  this  verdict  and  Judgment 
can  he  sustained  by  the  evidence.  It  is 
shown  conclusively  that  the  deceased,  for  a 
considerable  distance  before  crossing  the  rail- 
way track,  could  at  any  point,  by  looking, 
have  seen  the  approach  of  the  locomotive. 
It  thus  follows  that  either  he  did  not  look, 
or  else  he  did  look,  and  attempted  to  make 
the  crossing  ahead  of  the  engine.  In  eltlier 
case  he  would  be  clearly  guilty  of  contrib- 
utory negligence.  The  trial  court,  among 
other  Instructions,  gave  the  following:  "If 
you  find  from  the  evidence  in  the  case  that 
the  deceased,  before  he  reached  the  crossing, 
failed  to  look  in  the  direction  from  which 
the  engine  was  approaching  and  drove  upon 
the  crossing,  then  he  was  guilty  of  contrib- 
utory negligence,  and  you  must  return  a  ver- 
dict In  favor  of  the  defendant.  If  you  find 
from  the  evidence  In  the  case  that  the  de- 
ceased observed  the  engine  approaching,  and 
still  endeavored  to  cross  the  track,  and  was 
killed  thereby,  then  I  instruct  you  that  his 


conduct  was  contributory  neglect,  in  the 
premises,  and  your  verdict  should  be  for  the 
defendant.  If  the  deceased  looked,  and  saw 
the  engine,  and,  endeavoring  to  beat  the  en- 
gine across  the  crossing,  he  was  struck,  be 
would  be  guilty  of  contributory  neglect,  and 
cannot  recover  in  this  action."  In  the  light 
of  these  instructions.  It  is  inconceivable  how 
the  jury  could  return  a  verdict  for  plaintiir, 
except  upon  the  theory  of  an  absolute  dis- 
regard both  of  the  evidence  and  the  Instmc- 
tions.  The  doctrine  of  "look  and  listen"  is 
well  established,  and  is  applicable  to  the 
facts  In  this  case.  In  the  case  of  Railroad 
Co.  V.  Houston,  95  U.  S.  697,  24  L.  Ed.  542, 
the  Supreme  Court  of  the  United  States  said: 
«•  *  •  fpiig  fniiure  of  the  engineer  to 
sound  the  whistle  or  ring  the  liell,  if  sncb 
were  the  fact,  did  not  relieve  the  deceased 
from  the  necessity  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the 
company's  employes  In  these  particulars  was 
no  excuse  for  negligence  <«  her  part  Siie 
was  bound  to  listen  and  to  look  before  at- 
tempting to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  the  place  of  possible 
danger.  Had  she  used  her  senses,  she  could 
not  have  failed  to  both  bear  and  see  the 
train  which  was  coming.  If  she  omitted  to 
use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guUty  of  culpable  negligence, 
and  so  far  contributed  to  her  injuries  as  to 
deprive  her  of  any  right  to  complain  of  oth- 
ers. If,  using  them,  she  saw  the  train  com- 
ing, and  yet  undertook  to  cross  the  track,  in- 
stead of  waiting  for  the  train  to  pass,  and 
was  injured,  the  consequences  of  her  mistake 
and  temerity  cannot  be  cast  upon  the  de- 
fendant." The  same  court,  in  the  case  of 
Railroad  Co.  v.  Freeman,  174  U.  S.  379,  19 
Sup.  Ct.  763,  43  L.  Ed.  1014,  employs  this 
language:  "If  in  this  case  we  were  to  dis- 
card the  evidence  of  the  three  witnesses  en- 
tirely, there  would  still  remain  the  facts  that 
the  deceased  approached  a  railway  crossing 
well  known  to  him;  that  the  train  was  in 
full  view;  that,  if  he  had  used  his  senses,  he 
could  not  have  failed  to  see  It;  and  that 
notwithstanding  this,  the  accident  occurred. 
Judging  from  the  common  experience  of  men, 
there  can  be  but  one  plausible  solution  of 
the  problem  how  the  collision  occurred.  He 
did  not  look,  or,  if  he  looked,  he  did  not 
heed  the  warning,  and  took  the  chance  of 
crossing  the  track  before  the  train  could 
reach  him.  In  either  case  he  was  clearly 
guilty  of  contributory  negligence."  In  the 
case  of  Ladouceur  v.  N.  P.  R.  Co.,  4  Wash. 
38,  29  Pac.  942,  this  court  said:  "WhUe  the 
testimony  is  uncertain  and  contradictory  In 
some  Important  particulars,  yet,  as  It  ap- 
pears, it  is  a  close  question  whether  the 
plaintlfT  can  escape  the  charge  of  contribu- 
tory negligence.  If  be  could  have  seen  along 
the  track  for  a  long  distance  while  on  the 
level  place  before  going  down  the  incline,  he 
certainly  knew  it  and  should  have  looked. 


Digitized  by 


Google 


Wash.) 


WOOLP  V.  WASHINGTON  RY.  &  NAV.  CO. 


999 


especially  as  be  could  not  see  an  approach- 
lag  train  from  the  southward  for  any  great 
distauee  from  the  crossing  while  going  down 
the  Incline;  and  he  must  hare  known  this 
also,  as  bis  testimony  shows  he  was  entirely 
familiar  with  the  situation  of  the  track  and 
street  in  the  vicinity.  His  counsel  claims 
that  the  plaintiff  did  look  to  the  southward 
for  a  train  while  on  the  level  space,  but  we 
fail  to  And  any  testimony  to  that  effect  In 
the  record.  On  the  other  hand,  If  be  could 
not  have  seen  along  the  track  but  a  short 
distance,  so  there  would  have  been  no  ob- 
ject In  looking  while  on  this  level  place,  he 
certainly  should  have  stopped  and  listened 
before  crossing  the  track,  unless  the  situation 
was  such  that  he  could  not  have  heard  a 
train  any  material  distance  therefrom  if  he 
had  stopped.  If  there  is  ever  a  case  where 
under  other  ordinary  circumstances  a  man 
should  stop  and  listen,  It  would  be  where  he 
was  unable  to  see  the  track  or  an  approach- 
ing train  for  more  than  a  very  short  distance, 
and  had  been  so  unable  to  see  for  some  time 
before  reaching  the  crossing."  In  3  Elliott 
on  Railroads,  t  1179,  that  author  says: 
"Where  there  Is  an  omission  of  the  duty  of 
the  traveler  to  look  and  listen  before  at- 
tempting to  cross  a  railroad  track,  the  gen- 
eral rule  is  that  It  is  the  duty  of  the  trial 
court  to  direct  a  verdict  for  the  defendant. 
In  such  cases  the  duty  of  the  traveler  Is  defi- 
nitely fixed  by  law,  and  there  is  no  question 
of  fact  to  be  submitted  to  the  Jury."  In  the 
case  of  Gbristensen  v.  Union  Trunk  Line,  6 
Wash.  76,  78,  32  Pac  1018,  1019.  this  court 
said:  "There  is  no  doubt,  therefore,  as  to 
what  the  respondent  did  at  and  immediately 
prior  to  the  accident.  And  we  think  that  it 
was  his  own  want  of  that  reasonable  care 
and  watchfulness  which  the  occasion  de- 
manded that  brought  about  the  injury  of 
which  he  complains.  In  the  first  place,  it 
was  negligence  on  the  part  of  the  respondent 
to  cross  from  the  east  side  of  the  track  to 
the  narrow  passage  on  the  west  without  look- 
ing for  the  approach  of  the  car  which  he 
knew  was  about  to  pass  down  the  hill.  If, 
in  fact,  as  be  claims.  It  was  a  dangerous 
place.  And  it  was  still  more  negligent  for 
him  to  undertake  to  cross  back  when  the  car 
was  so  near  him." 

Respondent  argues,  however,  that  It  must 
be  presumed.  In  the  absence  of  proof  to  the 
contrary,  that  the  deceosed  did  look  and  lis- 
ten, and  that  he  exercised  due  care  In  every 
regard,  and  cites  many  authorities  to  prove 
that  this  is  the  law.  Were  there  no  proof  in 
the  case  bearing  upon  this  matter.  It  would 
probably  be  proper  to  indulge  this  presump- 
tion. There  is  uo  question  but  that  It  may 
and  should  be  Invoked  in  appropriate  cases. 
But  this  is  not  one  of  them.  In  this  case 
one  witness  testified  that  he  saw  deceased 
look  toward  the  engine  when  about  50  feet 
from  the  crossing,  and  that,  instead  of  stop- 
ping his  horses  or  turning  them  aside,  he 
whipped  them  up  and  attempted  to  cross 


ahead  of  the  engine.  Others  testified  to 
substantially  the  same  acts,  but  stated  them 
to  have  occurred  Just  as  he  was  going  upon 
or  crossing  the  track.  All  of  these  witnesses 
stated  that  he  whipped  up  his  horses  sud- 
denly from  a  slow  walk,  and  had  them  trot- 
ting, "loping,"  or  Jumping  at  the  time  of 
the  collision.  All  of  this  would  indicate  that 
he  had  not  seen  or  heard  the  train  prior  to 
such  time.  If  he  discovered  the  train  in 
time  to  have  stopped  and  avoided  the  colli- 
sion, and  did  not  do  so,  but  attempted  to 
beat  the  engine  across  the  track,  he  certain- 
ly contributed  to  the  cause  of  the  collision. 
If  he  drove  along  slowly  for  a  considerable 
distance,  where  he  might  at  any  time  have 
looked  and  seen  the  approach  of  the  engine, 
but  neglected  to  do  so  until  it  was  too  late 
to  avoid  the  collision,  It  Is  likewise  certain 
that  he  contributed  to  the  cause  of  the  catas- 
trophe. In  either  event,  there  is  no  room 
for  Indulging  the  presumption  which  respond- 
ent urges.  Such  a  presumption  Is  not  to  be 
invoked  where  there  Is  competent,  material 
evidence  upon  the  question  Involved.  In  the 
case  of  Delaware,  etc.,  B.  Oo.  v.  Converse, 
139  U.  8.  409,  11  Sup.  Ct.  569,  35  L.  Ed.  213, 
the  United  States  Supreme  Court  said:  "It  Is 
contended  that  the  court  erred  In  not  sub- 
mitting to  the  Jury  the  issue  as  to  defend- 
ant's negligence.  Undoubtedly  questions  of 
negligence,  In  actions  like  the  present  one, 
are  ordinarily  for  the  Jury,  under  proper 
directions  as  to  the  principles  of  law  under 
which  they  should  be  controlled.  But  it  Is 
well  settled  that  the  court  may  withdraw  a 
case  from  them  altogether,  and  direct  a 
verdict  for  plaintiff  or  the  defendant,  as  one 
or  the  other  may  be  proper,  where  the  evi- 
dence is  undisputed,  or  is  of  such  conclu- 
sive character  that  the  court.  In  the  exercise 
of  a  sound  Judicial  discretion,  would  be 
compelled  to  set  aside  a  verdict  returned  in 
opposition  to  It.  Phoenix  Ins.  Co.  v.  Doster, 
loe  U.  S.  30,  32,  1  Sup.  Ct.  18,  27  L.  Ed. 
C5;  Griggs  v.  Houston,  104  U.  S.  553,  26  L.  Ed. 
840;  Randall  v.  Baltimore  &  Ohio  RaUroad. 
109  U.  S.  482,  3  Sup.  Ct.  322,  27  L.  Ed.  1003; 
Anderson  County  Commissioners  v.  Beal,  113 
U.  8.  227,  241,  5  Sup.  «.  433,  28  L.  Ed.  960; 
Schofleid  V.  Chicago  &  St.  Paul  Railway  Co., 
114  V.  8.  615,  618,  15  Sup.  Ct.  1125.  29  L.  Ed. 
224.  'It  would  be  an  idle  proceeding,'  this 
court  said  In  North  Penn.  Railroad  v.  Com- 
mercial Bank,  123  U.  8.  727,  733,  8  Sup.  Ct. 
266,  81  L.  Ed.  287,  to  'submit  the  evidence 
to  the  Jury,  when  they  could  Justly  find 
only  in  one  way.' "  In  the  case  of  Blakney 
V.  Seattle  Electric  Co.,  28  Wash.  607,  68  Pac. 
1037,  this  court  held  that  an  Inference  would 
not  be  Indulged  which  contradicted  "unques- 
tioned proof." 

It  is  also  contended  that  the  submission 
of  the  case  to  the  Jury  was  Justifiable  on 
the  doctrine  of  the  "last  clear  chance."  We 
do  not  think  it  applicable  to  this  case.  There 
was  no  evidence  that  those  in  charge  of  the 
locomotive  had  any  reason  to  believe  that 
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the  deceased  was  about  to  cross  tbe  track, 
until  when  within  50  feet  thereof  he  began 
whipping  his  horses  to  get  across.  If  they 
had  seen  him  prior  to  that  time,  they  would 
have  been  justified  In  believing  that  he 
would  not  attempt  to  cross  the  track  so  as 
to  threaten  a  collision.  In  Christensen  r. 
Union  Trunk  Line,  supra,  this  court  said: 
■"It  was  undoubtedly  the  duty  of  the  mo- 
torman  in  charge  of  the  car  to  use  all  rea- 
sonable precautions  to  prevent  injury  to  the 
respondent,  but  it  was  not  negligence  on  his 
pSLi't  not  to  anticipate  that  the  respondent, 
who  was  traveling  on  the  public  highway  In 
the  same  direction,  and  by  the  side  of  the 
railway  track,  would  suddenly  undertake  to 
cross  the  track  In  front  of  the  car.  He  had 
a  right  to  presume  that  tlie  respondent  would 
remain  off  the  track,  and  not  knowingly  place 
himself  or  his  property  In  Imminent  danger. 
And  he  was  not  bound  to  regulate  his  speed 
at  such  a  rate  as  would  certainly  avoid  in- 
Jury  to  any  one  who  might  attempt  to  cross 
the  road  in  an  unreasonable  and  Improper 
manner."  In  the  case  of  Helber  v.  Spokane 
Street  Ry.  Co.,  22  Wash.  310,  322,  61  Pac.  40, 
41,  this  court,  speaking  by  Mr.  Justice  Dun- 
bar, used  this  language:  "The  universal 
knowledge  of  this  fact  has  established  a 
custom,  which  ought  In  Justice  to  have  the 
force  of  law,  making  it  the  duty  of  the  party 
who  can  more  easily  and  readily  adjust  hlm- 
■self  to  the  exigencies  of  the  case  to  do  so, 
and  to  stop  or  turn  to  avoid  a  collision; 
and  the  motorman  has  the  right  to  presume 
that  such  duty  will  be  performed." 

In  the  case  at  bar  It  was  not  shown  that 
anything  was  done  that  precipitated,  or  omit- 
ted that  could  have  avoided,  the  collision,  aft- 
er the  discovery  was  made  that  deceased 
was  attempting  to  cross.  There  was  no  evi- 
dence showing  any  negligence  In  this  par- 
ticular. It  is  contended  that  those  In  charge 
of  the  engine  should  have  seen  Mr.  Woolf 
sooner,  and  noticed  that  he  was  unmindful 
of  the  engine's  approach,  and  should  have 
stopped  or  checked  their  speed  before  It 
was  too  late.  If  it  was  negligence,  imputa- 
ble to  the  engine  operatives,  not  to  have 
sooner  seen  deceased,  it  was  likewise  negli- 
gence for  him  not  to  have  seen  the  engine. 
He  had  as  unobstructed  a  view  as  they. 
His  hearing,  also,  should  have  apprised  him 
of  their  approach.  Certainly  their  negli- 
gence was  no  greater  than  his.  Assuming, 
as  we  must,  that  they  were  negligent.  It 
nevertheless  appears  conclusively  that  his 
negligence  contributed  proximately  to  the 
cause  of  the  unfortunate  calamity.  The  doc- 
trine of  comparative  negligence  does  not  ob- 
tain In  this  state.  Franklin  v.  Engel,  34 
Wash.  480,  76  Pac.  &i. 

But  respondent's  counsel  argue  with  abil- 
ity and  much  ingenuity  that  the  question  of 
contributory  negligence  was  for  the  Jury, 
npou  all  of  tbe  evidence  of  the  case,  and  that, 
having  passed  thereupon,  its  verdict  should 
be  conclusive  upon  the  court.    To  this  we 


cannot  assent  There  are  mauy  cases  where 
the  verdict  of  the  Jury  is  legally  and  proiwr- 
ly  conclusive.  But  where  It  clearly  ai>iiears 
that  the  Jury  has  disregarded  both  tbe  evi- 
dence and  the  Instructions  of  the  court,  its 
verdict  should  have  no  binding  force.  To 
uphold  such  verdicts  Is  not  only  to  do  an  In- 
justice to  the  Injured  party,  but  tends  to  en- 
courage unmeritorious  litigation,  to  handi- 
cap litigants  with  meritorious  cases,  and  to 
deprive  our  courts  of  that  confidence  and 
resiiect  which  should  ever  be  maintaiued. 
There  is  no  reason  why  a  verdict  should  be 
respected  when  the  record  shows  conclusive- 
ly that  It  Is  not  entitled  to  respect  Our  law 
is  no  respecter  of  persons.  The  old  and 
young,  rich  and  poor,  great  and  small,  cor- 
poration and  Individual,  are  equally  entitled 
to  their  rights  before  the  law;  and.  if  they 
do  not  secure  them,  there  is  something  wrong, 
not  with  the  law,  but  with  its  administration. 
If  a  trial  Judge  disregards  the  evidence  and 
law  in  a  given  case,  and  makes  a  decision 
showing  it  to  be  the  result  of  sympathy,  bias, 
prejudice,  or  other  improper  consideration, 
the  api)cllate  court  does  not  hesitate  to  re- 
view and  reverse  his  action.  We  are  aware 
of  no  reason  why  the  same  character  of  con- 
duct and  decision  on  the  part  of  a  Jury 
should  be  any  more  sacred.  It  is  doubtless 
true  that  most  Juries  are  conscientious  and 
try  to  be  fair  and  honest.  The  same  Is  true 
of  most  Judges.  But  this  constitutes  no  rea- 
son why  the  occasional  unjust  and  Illegal 
verdict  of  the  one,  or  like  decision  of  the 
other,  should  be  permitted  to  stand.  Juries 
arc  no  more  above  the  law  than  are  Judges 
or  other  officials  or  persons.  This  should 
be  understood  and  recognized  tn  the  admin- 
istration of  Justice.  Every  litigant,  regard- 
less of  the  class  of  litigation  to  which  his 
case  belongs,  is  entitled  to  a  fair  and  im- 
partial trial,  and  to  have  substantial  Justice 
meted  out.  Judges  and  Juries  are  instru- 
ments of  the  law,  intended  to  guaranty  such 
rights  and  bring  about  such  results  so  far  as 
may  be  practicable.  When  that  purpose  is 
thwarted  either  by  outside  Tnflucnce  or  in- 
ward deiinquenclesi,  a  wrong  is  done  that 
should  be  corrected.  If  correction  is  possible. 
This  court  has  frequently  held  that  verdicts 
contrary  to  what  all  reasonable  men  ought 
to  find  upon  the  evidence,  or  obnoxious  to  con- 
ceded or  undisputed  facts,  should  not  be  i)er- 
mltted  to  stand.  Week  v.  Fremont  Mill  Co., 
3  Wash.  St.  629,  29  Pac.  215;  O.  R.  &  N. 
Co.  v.  Egley,  2  Wash.  St  409,  26  Pac.  973,  26 
Am.  St  Rep.  860;  French  v.  First  Ave.  Ry. 
Co.,  24  Wash.  83,  63  Pac.  1108;  HofiTman  v. 
American  Foundry  Co.,  18  Wash.  287,  51 
Pac.  383;  Jennings  v.  Tacoma,  etc.,  Co.,  7 
Wash.  275,  34  Paa  937;  Brown  v.  Tabor 
Mill  Co.,  22  Wash.  317,  60  Pac.  1120 :  Wilson 
V.  N.  P.  Ry.  Co.,  31  Wash.  67,  71  Pac.  713; 
Bier  V.  Hosford,  35  Wash.  544,  77  Pac.  867; 
Olson  V.  McMurray,  etc.,  Co.,  9  Wash.  500,  37 
Paa  670 ;  Blakney  v.  Seattle  Electric  Co.,  su- 
pra;   Uamlin  v.  Columbia  &  P.  S.  Ry.  Ca 


Digitized  by 


Google 


Wast.) 


IN  BE  CLIFFORD. 


1001 


(decided  March  11,  1905)  79  Pac.  901;  An- 
derson T.  Inland  Tel.,  etc.,  Co.,  19  Wash. 
575,  53  Pac.  657.  41  L.  R.  A.  410.  In  the  case 
of  O.  R.  &  N.  Co.  v.  Egley,  supra,  this  court, 
speaking  by  Mr.  Justice  Dunbar,  said: 
"Where  there  Is  no  conflict  of  testimony  on 
material  points,  and  there  is  no  testimony 
tending  to  establish  a  fact,  the  establish- 
ment of  which  is  necessary  to  warrant  a 
verdict,  the  court  will  not  hesitate  to  Inter- 
fere in  the  interests  of  Justice  and  reverse 
tne  Judgment."  In  the  case  of  McQuillan  v. 
Seattle,  10  Wash.  466,  38  Pac.  1120,  45  Am. 
St.  Rep.  799,  this  court  said:  "There  are  two 
classes  of  cases  in  which  the  question  of  neg- 
ligence may  be  determined  by  the  court  as  a 
conclusion  of  law.  •  •  •  The  first  is 
wliere  the  circumstances  of  the  case  are 
such  that  the  standard  of  duty  is  fixed  and 
the  measure  of  duty  defined  by  law,  and  is 
the  same  under  all  circumstances.  •  •  • 
And  the  second  is  where  the  facts  are  undis- 
puted, and  but  one  reasonable  inference  can 
be  drawn  from  them."  Citing  Cooley  on 
Torts,  67(».  671 ;  2  Thompson  on  Negligence, 
{I  1236,  1237.  In  Decker  v.  Stlmson  Mill  Co., 
31  Wash.  522,  72  Pac.  08,  this  court,  speak- 
ing by  Mr.  Justice  Mount,  said:  "It  is  true 
that  questions  of  this  kind  are  usnally  ques- 
tions of  fact  for  the  Jury,  but,  where  the 
facts  and  circumstances  surrounding  the  case 
are  such  that  reasonable  men  could  not  rea- 
sonably and  properly  find  negligence  there- 
from, then  it  is  the  duty  of  the  court  to  or- 
der a  nonsuit" 

The  argument  that  contributory  negligence 
Involves  the  question  of  what  an  ordinarily 
prudent  man  would  do  under  all  the  cir- 
cumstances, and  consequently  presents  a  ques- 
tion solely  for  the  jury,  is,  when  applied  to 
the  case  at  bar,  unsound,  in  this:  In  rail- 
road-crossing cases  the  law  has  prescribed 
"looking  and  listening"  as  precautions  es- 
sential to  "ordinary  care"  or  "ordinary  pru- 
dence." Hence,  as  a  matter  of  law,  a  man 
crossing  a  railway  track  without  looking 
and  listening  cannot  be  held  guiltless  of 
negligence,  except  in  rare  cases,  under  ex- 
traordinary conditions,  none  of  which  obtain 
In  this  case.  But  respondent's  counsel  say 
that  the  law  does  not  fix  the  particular  place 
where  a  person  must  look  and  listen.  "The 
rule  [that  a  party  should  look]  contemplates 
that  this  should  be  done  at  a  time  and  place 
where  the  reasons  upon  which  it  Is  founded 
can  be  made  effective.  When  the  law  re- 
quires steps  of  diligence  and  care.  It  will 
not  be  satisfied  by  the  substitution  therefor 
of  vain  and  useless  efforts."  Snider  v.  New 
Orleans  Co.,  48  La.  Ann.  1,  18  South.  695. 
When,  therefore,  the  undisputed  evidence  and 
established  physical  facts  show  that  at  any 
point  within  100  feet  of  a  crossing  a  person 
could  see  along  the  railway  track  for  over 
600  feet,  and  did  not  do  M,  or,  doing  so, 
undertook  to  rush  across  ahead  of  a  rapid- 
ly approaching  engine,  It  Is  dliDcult  to  con- 


ceive of  any  theory  exempting  bim  from  the 
charge  of  negligence. 

Appellant's  challenge  to  the  sufficiency  of 
the  evidence,  made  at  the  close  of  the  case, 
and  its  motion  for  Judgment,  should  have 
been  sustained.  Aside  from  the  preponder- 
ance of  the  evidence,  which  was  clearly  with 
the  defendant,  the  undisputed  evidence  and 
established  and  conceded  facts  constituted  a 
complete  bar  to  respondent's  recovery.  The 
verdict  of  the  Jury  did  not  change  the  situa- 
tion. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  with  instructions  to  dismiss, 
the  action. 

MOUNT,  C.  J.,  and  DUNBAR  and  CROW,. 
JJ.,  concur. 


In  re  CLIFFORD. 

CLIFFORD  V.  WILLIAMS  et  nr. 

(Supreme  Court  of  Washington.     March  13, 
1905.) 

JCDOMENT— RES  JUDICATA— fORM  OF  PBOCEEO- 
INO — COLLATERAL  ATTACK. 

1.  A  judgment  in  habeas  corpus  awarding  the 
custody  of  a  child  to  its  adoptive  parents  is, 
though  the  form  of  action  is  different,  res  judi- 
cata of  the  issues  in  a  subsequent  proceeding  be- 
tween the  same  parties  on  the  same  facts  to  va- 
cate the  order  of  adoption. 

2.  Where,  in  habeas  corpus  proceedings,  the 
validity  of  an  order  of  adoption  is  attacked,  and 
no  objection  is  made  that  the  attack  is  collat- 
eral, the  fact  that  it  is  a  collateral  attack  does 
not  prevent  the  judgment  in  habeas  corpus  from 
being  conclusive  as  to  the  validity  of  the  adop- 
tion in  a  subsequent  direct  proceeding  to  vacate 
the  order  of  adoption. 

Appeal  from  Superior  Court,  King  Oounty; 
Boyd  J.  Tallman,  Judge. 

Proceedings  for  the  adoption  of  Alice  B. 
Clifford,  an  infant  by  Herbert  O.  Williams 
and  wife,  in  which  Peter  A.  Clifford  filed  a 
petition  against  said  Williams  and  wife  to 
vacate  the  order  of  adoption.  From  an  order 
dismissing  the  petition,  petitioner  appeals. 
Affirmed. 

W,  H.  White  and  J.  J.  Burt,  for  appellant. 
Sweeney  &  Bteiner,  for  respondents. 

RUDKIN,  J.  On  the  20th  day  of  January, 
1904,  the  petitioner  sued  out  a  writ  of  ha- 
beas corpus  from  the  superior  court  of  King 
county  to  obtain  the  custody  and  control  of 
his  minor  daughter,  Alice  B.  Clifford.  The 
defendants,  Herbert  O,  Williams  and  Grace 
E.  Williams,  made  return  to  said  writ;  claim- 
ing the  right  to  the  custody  and  control  of 
said  minor  by  virtue  of  a  decree  of  adoption 
theretofore  entered  in  the  superior  court  of 
said  county,  and  for  other  reasons  not  ma- 
terial to  be  stated  here.  At  the  hearing  had 
on  the  writ  and  the  return  thereto,  the  court 
dissolved  the  writ  and  awarded  the  eare  and 
custody  of  said  minor  to  the  defendants 
above  named.    On  the  8th  day  of  January, 
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1904,  the  petitioner  filed  In  the  superior  court 
of  said  county  bis  petition  praying  that  the 
order  or  decree  of  adoption  theretofore  en- 
tered In  said  court  on  the  12th  day  of  No- 
vember, 1903,  whereby  the  said  minor  was 
adopted  by  the  defendants  herein,  be  vacated 
and  set  aside.  The  defendants  filed  their  an- 
swer to  said  petition  to  vacate,  and,  upon 
the  henring  had  thereon,  the  court  made  the 
following  finding:  "That  on  or  about  the  20th 
day  of  January,  1904,  the  petitioner,  Peter  A. 
■Clifford,  filed  In  the  superior  court  of  the 
■state  of  Washington,  for  King  county.  In 
the  cause  No.  41,727,  entitled  'Peter  A.  Clif- 
ford, Petitioner,  vs.  Herljert  O.  Williams  and 
Orace  E.  Williams  His  Wife,  Respondents,' 
a  petition  praying  for  habeas  corpus  for  the 
purpose  of  bringing  the  body  of  Alice  B. 
Clifford  before  the  court  to  abide  such  order 
as  the  court  might  direct.  That  all  the  issues 
raised  In  the  petition  to  set  aside  the  decree 
of  adoption  now  under  consideration  were 
raised  in  said  petition  for  a  writ  of  habeas 
corpus.  That  to  said  petition  for  a  writ  of 
habeas  corpus  respondents  made  a  full  and 
complete  return,  and  that  upon  said  petition 
and  return,  and  the  issues  thereby  raised,  a 
full  and  complete  hearing  was  had  in  said 
superior  court  on  the  20th  day  of  January, 
1904.  That  all  the  matters  and  things,  in- 
cluding the  validity  of  said  decree  of  adop- 
tion, were  raised  and  fully  presented  to  the 
court  In  said  cause  No.  41,727,  and  by  said 
court  passed  on  and  adjudicated.  That  the 
parties  before  the  court  In  said  cause  No. 
41,727  were  identical  with  the  parties  now 
before  the  court.  That  no  new  facts  have 
since  arisen,  and  that  the  Issues  now  before 
the  court  are.  In  consequence  of  said  proceed- 
ings in  cause  No.  41,727,  res  adjudicata." 
And  the  petition  was  accordingly  dismissed. 
From  the  order  of  dismissal  this  appeal  is 
taken. 

No  exception  was  taken  to  the  above  find- 
ing, and  therefore  the  only  question  before 
this  court  Is  the  sufficiency  of  said  finding  to 
support  the  order  appealed  from.  Montesano 
v.  Blair,  12  Wash.  188,  40  Pac.  731;  Fremont 
Milling  Co.  V.  Denny,  12  Wash.  251,  40  Pac. 
1062;  and  numerous  other  cases  In  this  court. 
If  the  validity  of  this  decree  or  order  of 
adoption  was  directly  In  issue  In  another  pro- 
ceeding between  the  same  parties  in  a  court 
of  competent  Jurisdiction,  and  the  validity 
of  such  order  or  decree  wag  there  adjudicat- 
ed and  determined.  It  would  seem  to  require 
no  argument  to  show  that  such  adjudication 
■was  binding  upon  the  parties  to  this  proceed- 
ing, and  that  the  Judgment  of  dismissal  was 
properly  entered.  "It  is  a  fundamental  and 
unquestioned  rule  that  a  former  Judgment 
when  used  as  evidence  in  a  second  action  be- 
tween the  same  parties  or  their  privies.  Is 
conclusive  upon  every  question  of  fact  which 
was  directly  Involved  within  the  Issues  made 
in  such  former  action,  and  which  is  shown 
to  have  been  actually  litigated  and  deter- 
mined  therein."     Black   on  Judgments   (2d 


Ed.)  {  609.  "There  Is  no  doubt  that  a  Judg- 
ment or  decree  necessarily  altirming  the  ex- 
istence of  any  fact  Is  conclusive  upon  the 
parties  or  their  privies  whenever  the  exist- 
ence of  that  fact  is  again  an  issue  between 
them,  not  only  when  the  subject-matter  is 
the  same,  but  when  the  point  comes  inci- 
dentally in  question  in  relation  to  a  differ- 
ent matter,  in  the  same  or  any  other  court 
except  on  apiieal,  writ  of  error,  or  other  pro- 
ceeding provided  for  its  revision."  P^reeman 
on  Judgments  (4th  E:d.)  {  249.  "The  principle 
is  recognized  and  supported  in  most  of  the 
American  cases  that  a  decision  upon  any 
material  point  is  conclusive,  though  the  sub- 
ject-matter of  the  two  suits  is  different." 
Id.  S  253.  "By  the  rules  of  the  civil  as  well 
as  of  the  common  law,  'res  Judicata  is  not 
changed  by  a  change  in  the  form  of  action.' 
It  is  not  material  that  the  form  of  action  t>e 
tlie  same,  if  the  merits  were  tried  in  the 
first"  Id.  i  255.  "The  principle  of  res  Judi- 
cata is  also  applicable  to  proceedings  on 
hal)eas  corpus,  so  far,  at  least  as  they  in- 
volve an  inquiry  into,  and  a  determination 
of,  the  rights  of  conflicting  claimants  to  the 
custody  of  minor  children.  The  decision  on 
a  former  writ  is  conclusive  in  a  subsequent 
application,  unless  some  new  fact  has  occur- 
red which  has  altered  the  state  of  the  case 
or  the  relative  claims  of  the  parents  or  other 
contestants  to  the  custody  of  the  child  in 
some  material  respect  The  principles  of 
public  policy  requiring  the  application  of  the 
doctrines  of  estoppel  to  Judicial  proceedings, 
in  order  to  secure  the  repose  of  society,  are 
as  imperatively  demanded  in  the  cases  of  pri- 
vate individuals  contesting  private  rights  un- 
der the  form  of  proceedings  in  habeas  corpus 
as  if  the  litigation  were  conducted  In  any 
other  form.  Otherwise,  as  is  well  stated  in 
the  opinion  of  Senator  Paige,  'such  unhappy 
controversies  as  these  may  endure  until  the 
entire  impoverishment  or  the  death  of  the 
parties  renders  their  further  continuance  im- 
practicable. If  a  final  adjudication  upon  a 
habeas  corpus  is  not  to  be  deemed  res  ad- 
judicata, the  consequence  will  be  lamentable. 
This  favored  writ  will  become  an  engine  of 
oppression  instead  of  a  writ  of  liberty." "  Id. 
S  324. 

It  is  no  answer  to  say  that  the  decree  or 
order  of  adoption  was  attacked  collaterally  In 
the  habeas  corpus  proceedings.  Parties  are 
estopped  to  take  inconsistent  or  contradic- 
tory positions  In  courts  of  Justice.  Black  on 
Judgments  (2d  Ed.)  §  632.  The  rule  that  a 
judgment  cannot  be  attacked  in  a  collateral 
proceeding  is  a  rule  of  policy  and  conven- 
ience. The  parties  for  whose  benefit  the  rule 
exists  may  waive  it  If  a  Judgment  is  at- 
tacked in  a  collateral  proceeding,  and  the 
adverse  party  waives  the  form  of  attack,  and 
the  Issues  are  determined  by  a  court  of  com- 
petent Jurisdiction,  such  determination  is 
binding  and  conclusive  upon  the  parties,  un- 
le.ss  set  aside  In  some  manner  authorized  by 
law.    Neither  party  will  thereafter  be  heard 
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to  Bay  that  the  second  Judgment  Is  not  bind- 
ing because  It  was  brought  about  by  a  collat- 
eral attack  upon  the  first 

The  conclusion  at  which  we  have  arrived 
renders  it  unnecessary  that  we  should  go 
further  Into  the  history  of  this  unhappy  fam- 
ily. The  record  in  this  case  demonstrates  the 
wisdom  of  the  rule  we  have  been  discussing. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  HADLEY,  JJ.,  concur. 


PEIRSON  V.  FIRST  NAT.  BANK  OP   SE- 
ATTLE et  al. 

(Supreme  Court  of  Washington.     March  11, 
1905.) 

APPEAIi— STAT    BOND— AMOONr— JUBI8DICTI0N. 

In  an  action  against  a  bank  to  recover 
$2,500  in  costs,  the  bank  paid  the  money  into 
court,  and  substituted  two  others  claiming  the 
fund  as  defendants.  Plaintiff  having  recovered 
judgment,  the  court  directed  the  clerk  to  pay 
the  sum  of  $2,500  over  to  him,  when  one  of 
the  defendants  appealed,  and  the  court  fixed 
the  supersedeas  lK)nd  at  $500,  whereupon  a  bond 
in  the  sum  of  $800,  conditioned  as  both  a  stay 
and  cost  bond,  was  given.  Held,  that  the  bond, 
not  being  in  double  the  amount  of  the  money 
judgment  recovered,  was  insufficient  to  sustain 
the  appeal. 
Fullerton,  3.,  dissenting. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Van  R.  Pelrson  against  the  First 
National  Bank  of  Seattle  and  J.  M.  Star- 
buck  and  John  Pelrce,  substituted  defend- 
ants. From  a  judgment  in  favor  of  plaintiff, 
defendant  Pelrce  appeals.    Dismissed. 

Jerold  Landon  Finch,  for  appellant.  W. 
E.  Humphrey  and  Edward  Yon  Tobel,  for 
respondent. 

RUDKIN,  J.  This  action  was  brought  in 
the  first  instance  against  the  defendant  the 
First  National  Bank  of  Seattle  to  recover  the 
sum  of  $2,500,  which  the  bank  agreed  to  pay 
the  plaintiff  in  this  action  upon  the  happen- 
ing of  a  certain  contingency  set  forth  In  the 
amended  complaint.  The  prayer  of  the  com- 
plaint was  for  a  judgment  for  the  sum  of 
$2,500  and  costs.  The  defendant  bank  there- 
after paid  said  sum  of  $2,500  into  court,  and 
caused  the  other  defendants,  Starbuck  and 
Pelrce,  to  be  substituted  as  defendants  In 
its  place.  A  trial  was  bad,  and  the  court 
adjudged  that  the  plaintiff  was  entitled  to 
the  $2,500  paid  into  conrt,  and  directed  the 
clerk  of  the  court  to  pay  said  sum  over  to 
him.  The  defendant  Pelrce  appealed  from 
this  judgment,  and  upon  bis  application  the 
court  fixed  the  amount  of  the  supersedeas 
bond  in  the  sum  of  $500,  and  the  appellant 
gave  a  bond  In  the  sum  of  $800,  conditioned 
as  both  a  stay  bond  and  a  cost  bond;  and 
the  respondent  now  moves  to  dismiss  the 
appeal  on  the  ground  that  the  bond  is  in- 


sufficient, and  that  by  reason  thereof  tbis 
court  has  no  jurisdiction  of  the  appeal.  The 
motion  must  be  granted.  In  numerous  cases, 
commencing  with  Bridge  Co.  v.  Superior 
Court,  reported  in  11  Wash.  360,  39  Pac. 
(>44,  we  have  held  that  the  giving  of  a  stay 
I>oud  in  double  the  amount  of  a  money  judg- 
ment is  jurisdictional  on  appeal,  and  this 
must  now  be  accepted  as  the  settled  law  in 
this  court.  We  are  unable  to  distinguish  this 
case  from  our  former  decisions.  In  State  v. 
Superior  Court,  14  Wash.  365,  44  Pac.  859, 
it  was  held  that  the  requirement  that  a  stay 
bond  shall  be  given  in  double  the  amount 
of  a  money  judgment  is  applicable  to  a 
party  appealing  from  a  mortgage  foreclos- 
ure, although  the  appellant  is  not  personally 
liable  for  the  payment  of  the  mortgage  debt. 
In  that  case  the  court  said:  "Respondent 
contends  that  the  provision  as  to  the  giving 
of  a  bond  in  double  the  amount  of  the 
judgment  applies  only  in  cases  where  the 
appeal  is  taken  by  the  one  who  is  liable  to 
pay  the  judgment,  but  there  is  nothing  in 
the  statute  which  warrants  this  conteution. 
It  makes  no  distinction  in  regard  to  appeals 
by  different  parties  affected  by  the  judgment, 
and,  the  statute  having  made  no  such  dis- 
tinction. It  is  not  for  the  courts  to  make  it. 
Besides,  the  effect  upon  the  owner  of  the 
judgment  would  be  the  same  if  its  execution 
were  stayed  In  the  interest  of  a  party  not 
bound  to  pay  It  as  it  would  if  the  stay  were 
In  the  interest  of  such  party."  So  in  this 
case  the  clerk  of  the  court  was  directed  to 
pay  the  sum  of  $2,500  to  the  respondent. 
Had  the  clerk  appealed  or  attempted  to  ap- 
peal from  this  order,  we  have  no  doubt  that 
he  would  have  been  required  to  give  a  bond 
in  double  the  amount  of  the  judgment,  in 
order  to  effect  a  stay  of  proceedings  pending 
the  appeal,  and  the  effect  of  the  appeal  by 
the  present  appellant  has  the  same  effect  as 
would  an  appeal  and  stay  by  the  clerk  him- 
self. The  respondent  is  deprived  of  his  mon- 
ey pending  the  appeal,  and  the  fruits  of  his 
judgment  may  be  wholly  lost  through  the 
wrongful  acts  of  the  clerk,  or  from  other 
causes  over  which  he  has  no  control. 
The  appeal  is  therefore  dismissed. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 

FULLERTON,  J.  (dissenting).  The  stat- 
ute provides  that  an  appeal  bond,  in  order 
to  effect  a  stay  of  proceedings,  where  the 
appeal  is  from  a  "final  judgment  for  the 
recovery  of  money,"  shall  be  In  a  penalty 
double  the  amount  of  the  judgment,  and  in 
other  cases,  in  a  sum  not  less  than  $200, 
and  "suiBcient  to  save  the  respondent  harm- 
less from  damages  by  reason  of  the  appeal, 
as  a  judge  of  the  superior  conrt  shall  pre- 
scribe." The  contest  between  the  parties 
in  this  action  was  over  a  fund  in  court,  and 
the  judgment  entered  simply  determines 
which  of  them  was  entitled  to  the  fund.    The 
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queatloD  then  is,  la  this  a  judgment  for  the 
recovery  of  money,  as  that  term  is  used  In 
the  statute?  I  do  not  think  so.  The  statute, 
In  using  th<s  phrase,  has  in  contemplation  a 
judgment  for  the  recovery  of  money  by  one 
party  against  another,  -which  that  other  Is 
obligated  to  pay.  It  has  no  reference  to  a 
Judgment  which  merely  determines  the 
rights  of  the  parties  to  a  specific  chattel. 
Suppose  in  this  case  the  chattel  In  court  had 
been  a  watch,  or  some  article  of  personal 
property  other  than  money,  what  kind  of  a 
bond  would  the  court  say  should  be  given? 
Assuredly,  one  "sufficient  to  save  the  re- 
spondent harmless  from  damages  by  reason 
of  the  appeal,  as  a  judge  of  the  superior 
court  shall  prescribe."  This  is  the  only 
bond  that  could  be  given.  There  could  be 
none  In  double  the  amount  of  the  recovery. 
Why  should  the  rule  be  different  merely  l)e- 
cause  the  fund  In  court  is  money?  This 
question  the  opinion  of  the  majority  does  not 
answer.  The  case  of  State  v.  Superior  Court, 
14  Wash.  3C5,  44  Pac.  859,  when  read  in  con- 
nection with  Its  facts,  I  do  not  think  sup- 
ports the  rule  announced  here.  But  whether 
It  does  or  not  makes  but  little  difference. 
The  case  Itself  is  a  plain  perversion  of  the 
statute.  It  holds  that  a  defendant  claiming 
a  specific  tract  of  real  property  cannot  ap- 
peal from  a  judgment  holding  such  property 
to  be  included  in  a  mortgage,  and  stay  the 
sale  of  the  property  claimed  pending  the 
appeal,  without  giving  a  bond  to  pay  the 
mortgage  debt;  and  this  notwithstanding  he 
Is  not  otherwise  obligated  to  pay  the  debt, 
and  notwithstanding  the  property  claimed 
may  he  worth  but  $100,  while  the  mortgage 
debt  may  be  $100,000.  If  the  statute  means 
this,  it  is,  In  my  judgment,  unconstitutional, 
as  an  unwarranted  restriction  on  the  right  of 
appeal. 

But  It  Is  said  that  the  clerk  was  directed 
to  pay  this  money  over,  and,  had  he  appealed 
from  the  judgment,  he  would  have  been  re- 
quired to  give  a  bond  in  double  the  amount 
of  the  judgment,  and  It  is  reasoned  from  this 
that  the  appellant  should  have  given  such  a 
bond.  But,  unfortunately  for  the  simile,  the 
clerk  could  not  appeal  from  this  judgment. 
The  fund  Is  In  the  clerk's  hands,  because  he 
is  the  officer  of  the  court  whose  duty  is  to 
keep  such  funds.  The  fund  is  nevertheless 
in  court,  and  the  clerk  could  no  more  appeal 
from  a  Judgment  determining  which  of  two 
claimants  is  entitled  to  it,  than  could  the 
bailiff  of  the  court,  the  sheriff,  or  the  judge 
who  presided  when  the  judgment  was  ren- 
dered. The  clerk  is  but  one  of  the  con- 
stituent parts  of  the  court,  and  cannot  be 
heard  to  question  anywhere  the  validity  of 
the  orders  of  the  court  of  which  he  is  clerk, 
made  in  cases  in  which  he  is  not  a  litigant. 
What,  therefore,  would  be  his  obligations 
bad.  he  the  right  of  appeal,  cannot  be  held 
to  measure  the  rights  of  the  appellant.  Nor 
is  the  fact  that  the  fond  may  be  lost  pending 


the  appeal,  by  the  wrongful  acts  of  the  derk, 
any  reason  for  holding  that  the  appellant 
should  give  a  bond  in  double  the  amount 
of  the  money  on  deposit  It  la  not  the  policy 
of  the  law  to  require  a  litigant  to  guaranty 
the  faithful  performance  of  duties  by  public 
officers,  as  a  condition  precedent  to  his  right 
to  appeal  to  the  courts.  The  law  requires 
the  clerk  himself  to  give  security  that  he 
will  faithfully  perform  his  duties,  and  It  Is 
to  this  security  that  a  person  injured  by 
his  wrongful  acts  should  be  compelled  to 
look  for  redress.  It  should  not  be  held  that 
an  appeal  bond  Is  intended  as  such  security, 
unless  the  statute  regulating  appeals  posi- 
tively requires  such  a  construction,  and  ours 
does  not 

In  my  opinion,  the  motion  to  dismiss  the 
appeal  should  be  overruled,  and  the  case 
heard  on  Its  merits. 


BRADY  V.  ONPFROT. 

(Supreme  Court  of  Washington.     March  15, 

1905.) 

ATTACHMENT  —  BONDS— ISSUANCE— DISCHAROK 
— STATDTE8— CONSTB0CTION  —  SURETY'S  LIA- 
BILITY —  OBDEBS  —  APPEAI>^UBISDICTIOS 
— BES  ADJUOICATA. 

1.  Where  a  surety  on  a  bond  to  release  an  at- 
tachment appeared  in  the  action  and  was  be- 
fore the  court  as  provided  by  2  Ballinger'a  Ann. 
Codes  &  St.  §1  5ST4,  5375,  a  notice  of  appeal, 
given  in  open  court,  from  an  order  modi^ing 
a  judgment  for  plaintiff  by  striking  so  much 
thereof  as  awarded  judgment  against  the  surety, 
obviated  the  necessity  of  service  of  a  written 
notice  of  appeal  on  the  surety. 

2.  Where,  after  judgment  against  defendant 
and  the  surety  ou  a  bond  to  release  an  attach- 
ment, an  order  was  entered  striking  from  the 
record  so  much  of  the  judgment  as  awarded  a 
recovery  against  the  surety,  such  order  was  a 
final  order  made  after  judgment,  which  affected 
a  subatantial  right,  and  was  therefore  appeal- 
nble,  as  provided  by  2  Ballinger's  Ann.  Codes  & 
St.  I  Gr)(J0,  subd.  7. 

3.  Where  an  application  was  made  to  dis- 
charge an  attachment  on  an  order  to  show  cause 
why  it  should  not  be  done  if  defendant  deposit- 
ed certain  stock  in  court  as  security,  an  order 
denying  such  application  was  no  bar  to  a  subse- 
quent proceeding  to  dissolve  the  attachment  on 
the  ground  that  the  allegation  of  defendant's 
nonreaidence,  on  which  the  attachment  was  is- 
sued, was  untrue. 

4.  Where  an  attempt  was  made  to  take  an 
appeal  from  an  order  purporting  to  discharge 
an  attachment  and  bond,  the  dismissal  of  sucli 
appeal  had  the  effect  of  an  affirmance  of  the  or- 
der. 

5.  2  Ballinger's  Ann.  Codes  &  St  {  5374,  pro- 
vides that,  if  the  defendant  in  attachment  at  any 
time  before  judgment  causes  a  bond  to  be  ex- 
ecuted to  the  effect  that  he  will  perform  Uie 
judgment  of  the  court,  the  attachment  shall  be 
discharged,  and  restitution  made  of  property 
taken,  and  that  the  execution  of  such  bond  shall 
Ite  deemed  an  appearance  of  the  defendant  to 
the  action.  Beld,  that  where  an  attachment 
had  been  levied  on  defendant's  property,  and 
he  executed  a  bond  to  perform  the  judgment  of 
the  court,  under  snch  section,  the  filing  and  ap- 
proval of  the  bond  of  itself  discharged  the  at- 
tachment. 

ti.  Where  an  attachment  had  been  discharged 
by  the  filing  of  a  bond  as  provided  by  2  Bal- 
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linger's  Ann.  Codes  4  St.  {  5374,  a  subsequent 
order  of  the  court  purporting  to  discharge  the 
attachment  and  bond  was  a  nnllity,  tat  want  of 
subject-matter. 

T.  Where  an  attachment  had  been  discharged 
by  the  filing  of  a  bond  at  the  time  defendant  ap- 
plied for  an  order  to  discharge  the  attachment 
and  trand,  and  the  motion  sought  to  discharge 
the  surety  solely  as  a  consequence  following  the 
discharge  of  the  attachment,  the  affirmance  of 
an  order  granting  such  motion  by  the  dismis- 
sal of  an  appeal  therefrom  did  not  render  the 
order  res  adjudicata  as  to  the  surety 's  liability 
on  the  bond. 

8.2  Ballinger's  Ann.  Codes  &  St.  {{  5374, 
3375,  authorize  the  filing  of  a  bond  by  the  de- 
fendant in  attachment  to  release  the  same,  con- 
ditioned that  the  defendant  shall  perform  the 
judgment  of  the  court,  and  provides  that  the 
inling  of  the  bond  shall  be  an  appearance  in  the 
action,  and  that,  if  judgment  goes  against  the 
defendant.  It  shall  also  be  entered  against  the 
surety.  Held,  that  a  bond  filed  under  such  pro- 
visions was  an  unconditional  contract  to  pay 
whatever  judgment  should  be  rendered  against 
the  defendant  on  the  merits  of  the  case,  which 
obligation  was  not  dependent  on  the  regularity 
of  the  attachment. 

9. 2  Ballinger's  Ann.  Codes  &  St.  S  5374,  pro- 
vides for  the  giving  of  a  bond  by  the  defendant 
in  attachment  to  release  the  same,  containing  a 
promise  to  perform  the  judgment  on  the  merits, 
and  declares  that  the  execution  of  the  bond  shall 
be  deemed  an  appearance  of  the  defendant  to 
the  action.  Section  5376  provides  that  defend- 
ant may  at  any  time  after  he  has  appeared  in 
the  action,  either  before  or  after  the  release  of 
the  attached  property,  or  before  any  attach- 
ment shall  have  been  actually  levied,  appl.v,  on 
motion,  on  reasonable  notice  to  the  plaintiff, 
to  the  court  In  which  the  action  is  brought,  or 
to  the  judge  thereof,  that  the  writ  be  dischar- 
ged on  the  ground  that  the  same  was  improperly 
or  Irregularly  issued.  Held,  that  as  the  execu- 
tion of  a  bond,  under  section  5374.  operates  of 
itself  to  discharge  the  attachment,  the  release  of 
the  attached  property  referred  to  in  section  5370 
should  be  construed  to  mean  a  release  of  the 
property  without  a  discharge  of  the  writ,  so 
that,  there  being  no  attachment  after  the  filing 
of  a  bond  under  section  5374,  defendant  was  not 
thereafter  entitled  to  raise  the  question  of  the 
regularity  of  the  attachment. 

Appeal  from  Superior  Court,  Whatcom 
County;    Jeremiah  Neterer,  Judge. 

Action  by  Philip  J.  Brady  against  R.  Onf- 
troj.  From  an  order  modifying  a  judgment, 
plaintiff  appeals.    Reversed. 

Fairchild  &  Bruce,  for  appellant.  Marsliall 
P.  Stafford,  for  respondent. 

HADLEY,  J.  This  action  was  brought  to 
recover  commissions  earned  by  plaintiff 
through  services  as  a  broker.  The  suit  was 
commenced  In  King  county,  and  the  place  of 
trial  was  afterwards  changed  to  W^hatcom 
county.  At  the  time  the  complaint  was  filed, 
an  aflldavit  and  tiond  in  attachment  were 
also  filed;  the  alleged  ground  for  attach- 
ment being  that  the  defendant  was  a  non- 
resident of  the  state.  At  the  same  time  an 
affidavit  for  a  writ  of  garnishment  was  also 
filed,  alleging  that  the  Pacific  Packing  & 
Navigation  Company,  a  corporation,  control- 
ied  personal  property  belonging  to  the  de- 
fendant. Writs  of  attachment  and  garnish- 
ment were  issued  and  served.    Thereafter 


the  defendant  appeared,  and  applied  to  the 
court  for  an  order  directing  the  plaintiff  to 
show  cause  why  the  attachment  and  garnish- 
ment should  not  be  vacated  if  the  defendant 
should  deposit  in  court  stock  of  the  garnishee 
company  as  security.  Such  an  order  to  show 
cause  was  issued,  and  after  a  hearing  the 
court  denied  the  application  to  vacate.  Fol- 
lowing the  above  events,  the  defendant  filed 
in  the  cause  a  bond  in  the  sum  of  $26,000, 
with  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore  City  as  surety.  The  bond 
was  conditioned  that  the  defendant  should 
perform  the  Judgment  of  the  court  in  the 
cause.  At  this  point  in  the  history  of  the 
case,  on  May  14,  1902,  the  venue  was  chan- 
ged to  Whatcom  county.  In  the  following 
October,  on  motion  of  defendant,  an  order 
was  entered  declaring  that  the  attachment 
and  garnishment  were  thereby  vacated,  and 
also  declaring  that  the  surety  upon  the  afore- 
said l)ond  given  by  defendant  was  released 
and  discharged.  The  plaintiff  attempted  to 
prosecute  an  appeal  to  this  court  from  said 
last-named  order,  but  the  appeal  was  dis- 
missed. Thereafter  the  cause  was  submit- 
ted to  a  Jury  for  trial  upon  its  merits,  and 
a  verdict  was  returned  against  the  defendant 
in  the  sum  of  $3,450.  L'pon  the  return  of 
the  verdict,  the  clerk,  under  the  terms  of 
section  1,  c.  148,  p.  285,  Laws  1903,  entered 
Judgment.  The  Judgment  was  entered 
against  the  defendant  and  also  the  surety 
upon  the  aforesaid  l>ond.  Some  time  after- 
wards the  defendant  moved  to  strike  from 
the  record  of  the  Judgment  so  much  thereof 
as  awarded  recovery  against  the  surety, 
which  motion  was  granted.  The  plaintiff 
has  appealed  from  the  order  of  the  court  in 
modifying  the  Judgment. 

Respondent  has  moved  to  dismiss  the  ap- 
peal. The  point  is  made  that  there  was  no 
service  of  the  appeal  notice  upon  the  surety 
company.  The  notice  was  given  in  open 
court.  By  the  terms  of  the  statute,  the  sure- 
ty company  had  appeared  in  the  action,  and 
was  before  the  court  Sections  5374,  5375, 
2  Ballinger's  Ann.  Codes  &  St  The  surety 
company  therefore  bad  notice  of  the  appeal. 
It  Is  further  urged  upon  the  motion  to  dis- 
miss that  the  order  designated  in  the  notice 
of  appeal  is  not  appealable.  It  was  a  final 
order  made  after  Judgment  which  affected  a 
substantial  right  of  appellant  Such  an  or- 
der Is  appealable,  under  section  OoOO,  subd. 
7,  2  Ballinger's  Ann.  Codes  &  St  The  mo- 
tion to  dismiss  the  appeal  is  denied. 

It  is  assigned  by  appellant  that  the  court 
erred  in  making  the  order  of  October,  1902, 
purporting  to  discharge  the  attachment  aikd 
release  the  surety,  and  it  is  argued  by  re- 
spondent that  that  order  became  res  adju- 
dicata as  to  the  subject-matter  involved  in 
this  appeal.  It  will  be  remembered  that  an 
order  had  been  previously  entered  denying 
the  vacation  of  the  attachment  and  gar- 
nishment.   It  is  argued  by  appellant  that  the 
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first  order  became  res  adjudlcata,  and  that, 
in  the  absence  of  an  appeal  and  reversal 
for  error.  It  remained  the  law  of  the  case. 
Tlie  first  order  was,  however,  based  upon  a 
mere  application  for  the  discharge  of  the 
attachment  upon  an  order  to  show  cause 
why  it  should  not  be  done  if  the  respondent 
should  deposit  stock  in  court  as  security. 
No  other  ground  for  the  discharge  of  the  at- 
tachment and  garnishment  api>ears  to  have 
been  raised  at  the  time  that  order  was  made. 
Subsequently,  however,  aflldarits  were  filed 
alleging  that  the  respondent  was  a  resident 
of  Whatcom  county,  In  this  state,  at  the  time 
the  attachment  and  garnishment  were  sued 
out  The  afildavits  appear  to  have  been  fil- 
ed for  the  purpose  of  procuring  a  change  of 
venue  to  Whatcom  county,  as  the  proper 
place  for  trial.  The  venue  was  changed  for 
that  reason,  and  after  the  case  reached  said 
county  the  court  made  the  order  of  October, 
1002,  discharging  the  attachment  and  bond. 
The  order  was  based  upon  the  aflidavits  In 
the  record  that  the  respondent  was  a  resi- 
dent of  this  state,  the  only  ground  allegal 
for  the  attachment  being  that  of  nonresl- 
dence.  The  first  order  was  therefore  not  res 
adjudlcata,  inasmuch  as  the  subject  then  ad- 
judicated was  not  that  of  residence,  but  the 
proposition  to  deposit  stock  as  security  In 
lieu  of  the  attachment  and  garnishment. 

It  will  also  be  remembered  that  an  attempt 
was  made  to  take  an  appeal  from  the  order  of 
October,  1902,  which  purported  to  discharge 
the  attachment  and  bond.  The  dismissal  of 
that  appeal  had  the  effect  of  an  affirmance 
of  the  order.  It  therefore  becomes  necessary 
to  determine  what  force  should  have  been 
given  to  that  order  at  the  time  the  one 
now  appealed  from  was  made.  If  there  was 
nothing  for  the  order  of  October,  1902,  to 
act  upon,  then  It  was  of  no  force,  and  its 
affirmance  by  the  dismissal  of  the  appeal 
gave  it  no  more  vitality  than  it  already 
had.  The  respondent's  bond  was  filed  in  the 
cause  months  before  that  order  was  made. 
It  was  conditioned  that  the  respondent  would 
perform  the  Judgment  of  the  court,  and,  un- 
der the  terms  of  section  5374,  2  Ballinger's 
Ann.  Codes  &  St.,  the  attachment  was  there- 
by discharged.  It  follows  that  when  the 
order  of  October,  1902,  was  made,  the  at- 
tachment had  long  since  been  discharged 
by  the  giving  of  the  respondent's  bond. 
The  filing  and  approval  of  the  bond  ended 
the  attachment,  and  there  was  no  attachment 
pending  before  the  court  at  the  time  the 
order  was  made  upon  which  it  could  operate. 
It  was  therefore  a  nullity  for  want  of  sub- 
ject-matter. The  same  was  also  true  of 
that  part  of  the  order  which  purported  to 
discharge  the  surety  upon  the  bond.  The 
motion  of  respondent  sought  the  discharge 
of  the  surety  solely  as  a  consequence  to  fol- 
low from  the  discharge  of  the  attachment. 
It  is  manifest  that  the  court  did  not  deter- 
mine as  to  the  surety's  liability  upon  any 


other  theory.  The  motion  asked  for  the  or- 
der merely  upon  the  ground  that  the  attach- 
ment was  wrongfully  issued.  The  question 
of  the  surety's  liability,  without  regard  to 
the  regularity  of  the  attachment,  was  not 
before  the  court.  That  question  was  there- 
fore not  adjudicated,  and  the  order  did  not 
become  res  adjudlcata.  It  was  so  held  in 
Wyman  v.  Haliock  (S.  D.)  57  X.  W.  197— a 
case  involving  all  the  essential  features  here 
discussed.  The  court  In  that  case  said:  '"If 
this  undertaking  became  void  and  of  no 
further  effect  upon  the  entry  of  such  order, 
it  was  not  because  the  order  so  said,  but 
because  such  was  the  legal  effect  of  dis- 
charging the  attachment  If  the  question 
of  the  further  life  or  force  of  this  under- 
taking was  not  before  the  judge,  his  ex- 
pression of  his  opinion  thereon,  althongh 
in  the  order,  was  volimtary  and  obiter,  and 
does  not  affect  the  parties  or  their  rights, 
so  that  the  question  here  presented  Is  pre- 
cisely the  same  as  It  would  have  been  if 
the  order  had  made  no  reference  to  the 
bond  or  undertaking  and  Its  cancellation." 

From  the  foregoing  It  follows  that  the  or- 
der of  October,  1902,  did  not  adjudicate  the 
surety's  unconditional  contract  liability  un- 
der the  terms  of  the  bond,  and  the  ques- 
tion now  l)efore  us  Is,  did  the  court  err  by 
striking  from  the  judgment  that  portion 
thereof  which  awarded  recovery  against 
the  surety?  Our  statute  provides  that  the 
bond  of  the  defendant  In  an  attachment  pro- 
ceeding shall  contain  a  promise  to  perform 
the  judgment  of  the  court.  The  filing  of  the 
bond  shall  be  deemed  an  appearance  In  the 
action,  and.  If  judgment  goes  against  the 
defendant,  it  shall  also  be  entered  against 
the  surety.  Sections  5374,  5376,  2  Ballinger's 
Ann.  Codes  &  St  It  is  almost  universally 
held  that  under  such  statutory  provisions 
the  bond  becomes  an  unconditional  contract 
or  promise  to  pay  whatever  judgment  shall 
be  rendered  against  the  defendant  upon  the 
merits  of  the  case,  and  that  it  does  not  de- 
pend upon  the  regularity  of  the  attachment 
branch  of  the  case.  The  theory  of  the  stat- 
utes and  decisions  Is  that  the  consideration 
for  the  promise  to  pay  the  judgment  Is  the 
immediate  release  of  the  attached  property. 
The  giving  of  the  bond  effects  the  immediate 
discharge  of  the  attachment  and  release  of 
the  property,  and  the  bond  then  becomes  a 
security  for  any  judgment  that  shall  be  ren- 
dered against  the  defendant.  The  cases  hold 
that,  when  such  a  bond  has  been  given  under 
a  statute  requiring  an  unconditional  promise 
to  perform  the  judgment  of  the  court,  the 
defendant  Is  thereby  estopped  to  raise  any 
question  as  to  the  regularity  of  the  attach- 
ment. Rachelman  v.  Skinner  (Minn.)  48  N. 
W.  770:  Easton  v.  Ormsby  (R.  I.)  27  Atl. 
216;  Paddock  v.  Matthews,  3  Mich.  18:  Fer- 
guson V.  Giidewell,  48  Ark.  195,  2  S.  W.  711: 
Gardner  v.  Donnelly  (Cal.)  24  Pac.  1072: 
Ilazelrigg  v.  Donaldson,  2  Mete.  (Ky.)  445; 
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Pox  V.  Mackenzie  (X.  D.)  47  N.  W.  386; 
McLaughlin  v.  Wheeler  (8.  D.)  47  N.  W.  816; 
Bunneinan  v.  Wagner  (Or.)  18  Pac.  841,  8 
Am.  St.  Rep.  306;  Hill  v.  Harding,  93  111.  77; 
Kennedy  v.  Morrison,  31  Tex.  207. 

It  iB  urged  here  that  under  section  5376,  2 
Ballinger's  Ann.  Codes  &  St.,  the  defendant 
in  attachment  may  raise  the  question  of  the 
irregularity  of  the  attachment  even  after 
giving  the  bond  as  provided  In  section  5374. 
The  latter  section  Is,  however,  complete  In 
itself,  as  to  the  effect  of  giving  the  bond, 
and  expressly  states  that  "the  attachment 
shall  be  discharged  and  restitution  made  of 
property  taken  or  proceeds  thereof."  It  will 
be  observed  that  the  term  "discharged"  Is 
used  as  referring  to  attachment,  which  must 
mean  that  the  attachment  then  becomes  a 
closed  Incident  In  the  case.  Section  537(J 
provides  that  at  any  time  before  or  after 
the  "release"  of  the  attached  property,  or 
before  an  actual  levy  has  been  made,  ap- 
plication may  be  made  that  the  writ  be  dis- 
charged on  the  ground  that  it  was  Improperly 
Issued.  This  section  cannot  be  consistent 
with  section  5374,  If  it  Is  held  that  applica- 
tion may  be  made  to  discharge  the  writ  of 
attachment  after  it  has  already  been  dis- 
charged by  the  giving  of  the  Ixtnd.  It  must 
therefore  refer  to  a  "release"  of  the  property 
made  voluntarily  or  otherwise,  but  without 
a  discharge  of  the  writ.  In  such  case  the 
writ  would  still  be  alive,  and  would  require 
action  on  the  part  of  the  defendant  to  ef- 
fect its  discharge.  But  when  the  bond  Is 
given  and  approved,  the  writ  is  thereby  dis- 
charged and  there  is  no  longer  any  writ  to 
which  an  application  under  section  5376  can 
be  directed. 

Therefore,  under  our  law,  a  defendant  in 
attachment  has  the  option  to  first  try  the 
question  of  the  regularity  of  the  attachment, 
or  to  give  the  bond.  If  he  elects  to  give 
the  bond,  which  under  our  statute  must 
provide  for  the  performance  of  the  Judgment 
of  the  court,  he  thereby  gains  the  advantage 
of  an  immediate  release  of  the  property  and 
discharge  of  the  attachment.  But  In  lieu 
thereof,  under  the  above  authorities,  the 
bond  stands  as  security  for  any  Judgment 
that  may  thereafter  be  rendered  against  him 
in  the  action,  and  both  he  and  his  surety 
waive  any  right  to  attack  the  regularity  of 
the  attachment.  Our  attention  has  not  been 
called  to  any  case  which  holds  to  the  con- 
trary, when  the  bond  contains  the  agreement 
to  perform  the  Judgment.  It  was  so  held  In 
some  of  the  above-cited  cases,  where  the 
bond  was  not  In  conformity  with  any  stat- 
ute; the  liability  being  based  upon  the  con- 
tract as  a  common-law  obligation.  If  the 
bond  is  in  some  other  form,  such  as  a  mere 
forthcoming  bond  conditioned  to  return  the 
property  in  the  event  the  attachment  shall 
prevail,  the  obligation  Is  different  But  such 
bonds  as  our  statute  requires  are  held  to 
amount  to  unconditional  contracts  to  pay 


the  Judgment  that  shall  be  rendered  against 
the  defendant  In  the  action. 

It  follows  that  the  surety  upon  the  bond 
given  In  this  case  Is  liable  upon  the  Judg- 
ment rendered  against  the  defendant,  and 
that  the  court  erred  when  it  struck  from  the 
Judgment  that  portion  thereof  which  award- 
ed recovery  against  the  surety. 

The  order  appealed  from  Is  reversed,  and 
the  cause  remanded,  with  instructions  to 
the  trial  court  to  enforce  the  Judgment  as 
originally  entered. 

MOUNT,  C.  J.,  and  FULLEUTON  and 
DUNBAR,  JJ.,  concur. 


SHAW  et  ux.  V.  BENESH  et  ui. 

(Supreme  Court  of  Wasbington.     March  11, 

1905.) 

VENOOB  AND  FUBCRASER — CONTRACT  —  FIJEDOE 
— BREACH— FORFEITURE  — SPECIFIC  FERFOBM- 
ANCE— FINDINGS— EXCEPTIONS— REVIEW. 

1.  Where  plaintiffs  did  not  except  to  the  find- 
ings and  concluBions  of  the  court,  but  excepted 
to  the  findings  and  conclusions  proposed  by  de- 
fendants, which  were  materially  altered  by  the 
court  both  in  respect  to  substance  and  number 
of  paragraphs,  such  exceptions  will  not  be  re- 
viewed on  appeal. 

2.  Where,  in  an  action  to  enforce  a  forfeiture 
of  a  contract  to  convey  land  for  the  purchaser's 
failure  to  make  payment  in  time,  plaintiffs 
claimed  that  time  was  of  the  essence  of  the  con- 
tract, but  it  appeared  that,  prior  to  defendant's 
default,  plaintiffs  had  pledged  the  contract  to 
B.  to  secure  a  loan,  and  B.,  who  was  the  law- 
ful holder  of  the  contract  under  the  pledge  at 
the  time  of  suit,  was  not  shown  to  have  con- 
sented to  its  cancellation,  it  was  not  error  to 
refuse  to  cancel  it,  and  to  decree  specific  per- 
formance tendered  by  defendants. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Suit  by  Henry  A.  Shaw  and  wife  against 
Frank  Benesb  and  wife.  From  a  decree  in 
favor  of  defendants,  plalntifTs  appeal.  Af- 
firmed. 


Connor  &  Hand,  for  appellants, 
lagher,  for  respondents. 


A.  E.  Gal- 


PER  CURIAM.  The  complaint  alleges 
substantially  that  on  the  2d  day  of  June, 
1902,  the  plaintiffs  and  the  defendants  en- 
tered into  a  contract  for  the  sale  of  certain 
real  property,  in  which  time  was  made  the 
essence  thereof.  It  Is  further  alleged  that 
the  defendants  were  put  Into  possession 
of  the  property  In  pursuance  thereof,  and 
have  since  continued  In  possession,  but  have 
failed  and  neglected  to  comply  with  the 
terms  of  said  contract.  In  that  they  failed 
and  neglected  on  or  before  the  1st  day  of 
January,  1002,  to  pay  ^00,  as  provided  there- 
in; that  plaintiffs  thereupon  elected  to  re- 
scind said  contract,  and  demanded  posses- 
sion of  the  property  and  their  costs  of  this 
action.  The  answer  of  the  defendants  ad- 
mitted the  allegations  as  stated  above,  but. 
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as  an  aflarmatlve  defense,  alleged  that  on  the 
29th  day  of  January,  1903,  they  tendered  to 
the  plaintiffs  the  full  amount  due  on  Janu- 
ary 1,  1903,  under  the  contract,  with  inter- 
est, which  was  refused;  and  they  bring  into 
court  said  amounts  to  keep  said  tender  alire. 
The  tender  of  the  defendants  is  made  subject 
to  a  claim  of  a  deduction  of  $137.50  for  tim- 
ber cut  and  removed  from  the  land  by  the 
plaintiffs.  The  answer  further  sets  up  that 
on  the  27th  day  of  March,  1903,  a  writ  of 
garnishment  was  served  upon  these  defend- 
ants, growing  out  of  an  action  brought  by 
one  Phil  T.  Becker  against  the  plaintiffs  in 
this  action  upon  two  certain  promissory 
notes,  amounting  to  $150,  dated  in  Novem- 
ber, 1902,  which  said  notes  were  secured  by 
a  pledge  of  the  contract  in  question,  and  that 
the  possession  of  said  contract  had  been 
surreptitiously  obtained  by  the  said  Shaw 
prior  to  January  1,  1903,  and  that  he  still 
wrongfully  retained  It.  These  defenses  were 
each  and  all  of  them  demurred  to,  the  de- 
murrer was  overruled,  and  an  exception  al- 
lowed. Subsequently  the  plaintiffs  replied 
to  the  answer,  denying  the  material  allega- 
tions thereof,  but  admitted  that,  after  the 
defendants  defaulted  In  the  payments  pro- 
vided for  in  said  contract,  they  did  take 
possession  of  said  property,  and  did  cut  tim- 
ber for  their  own  use  to  the  value  of  $,30,  and 
no  more.  The  cause  went  to  trial  before  the 
court,  and  In  due  time  findings  of  fact  and 
conclusions  of  law  were  made  by  the  court, 
and  a  decree  entered  denying  the  prayer  of 
the  complaint  and  decreeing  a  specific  per- 
formance of  the  contract.  The  plaintiffs 
appeal. 

The  plaintiffs  did  not  except  to  the  findings 
of  fact  and  conclusions  of  law  found  by  the 
court,  but  they  did  except  to  the  findings  and 


conclusions  proposed  by  the  defendants.  Aa 
the  findings  of  fact  and  conclusions  of  law 
proposed  by  the  defendants  were  materially 
altered  by  the  court,  both  In  respect  to  the 
number  of  the  paragraphs  and  the  substance 
thereof,  we  do  not  feel  called  upon  to  make 
any  investigation  thereof.  However,  the  rul- 
ing of  the  court  in  overruling  the  demurrers 
to  the  affirmative  defenses  set  up  in  the  an- 
swer is  properly  before  us  for  consideration, 
especially  since  the  evidence  in  no  manner 
departed  therefrom.  The  appellants  seem  to 
rely  upon  the  strict  terms  of  the  contract, 
making  time  the  essence  thereof;  but,  in  view 
of  the  peculiar  circumstances  of  this  case,  it 
will  be  unnecessary  for  us  to  pass  upon  that 
point,  for,  prior  to  the  time  the  defendants 
defaulted,  plaintiffs  bad  pledged  the  con- 
tract in  question  to  one  Phil  T.  Becker  as 
security  for  a  loan  of  $150,  and  the  lower 
court  found  as  a  fact  that  at  the  date  of  the 
commencement  of  this  action  the  said  Becker 
was  the  holder  and  entitled  to  the  possession 
of  said  contract.  It  would  seem,  therefore, 
that,  as  a  matter  of  equity,  plaintiffs  should 
not  be  entitled  to  rescind  the  contract  with- 
out the  consent  of  the  said  Becker,  to  whom 
the  contract  was  pledged,  or  at  least  with- 
out giving  him  an  opportunity  to  perform 
the  contract,  and  thus  protect  his  security. 
Otherwise,  the  farm  being  the  homestead  of 
the  plaintiffs  and  exempt  from  execution,  the 
plaintiffs  would  by  their  own  act  be  permit- 
ted to  destroy  the  security  given  to  said 
Becker,  and  defraud  him  of  the  amount  due 
him  on  his  notes.  I'nder  all  of  the  circum- 
stances of  this  case,  we  are  satisfied  that  the 
lower  court  was  right  In  overruling  the  de- 
murrer to  the  answer  and  In  granting  specific 
performance. 
Judgment  afllrmed. 
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In  re  SENATE   RESOLUTION  NO.  10. 
(Supreme  Court  of  Colorado.    March  13,  1905.) 

SUPBEME  COUET — OPINION  WHEN  SEQCIBED  BT 
LEGISLATURE— ELECTIONS  —  QOVERNOKSinP — 
CONTEST— JURISDICTION  OF  GENERAL  ASSEU- 
BLT. 

1.  Const,  art.  6,  $  3,  deolaring  that  the  Su- 
preme Court  shall  f?ive  itg  opinion  on  important 
questions  upon  solemn  occasions  when  required 
by  the  Senate  or  House  of  Representatives,  re- 
quires the  Supreme  Court  to  give  an  opinion 
on  request  of  the  Senate  as  to  whether  on  a 
contest  over  the  office  of  Governor  the  General 
Assembly  may  adopt  a  report  to  the  effect  that 
it  is  impossible  to  separate  the  legal  from  the 
illegal  votes,  and  that  no  person  was  elected 
Governor,  and  declare  a  vacancy  in  the  office 
of  governor. 

2.  Const,  art.  4,  $  3,  provides  that  contested 
elections  for  the  office  of  Governor  shall  be  de- 
termined by  the  Senate  and  House  of  Repre- 
sentatives on  joint  ballot,  as  may  be  prescribed 
by  law,  and  Mills'  Ann.  St.  5§  1057-16C0,  rela- 
tive to  such  a  contest,  points  out  the  steps  to 
be  taken  in  determining  the  issues  betn-een  the 
contestor  and  the  contestee.  Held,  that  on  a 
contest  the  General  Assembly  had  no  authority 
to  adopt  a  report  to  the  effect  that  the  frauds 
perpetrated  at  the  election  were  of  such  char- 
acter as  to  render  it  impossible  to  determine 
who  had  been  elected,  and  that  no  person  was 
elected  Governor,  and  to  pass  a  resolution  de- 
claring a  vacancy  in  the  office. 

In  the  matter  of  Senate  Resolution  No.  10, 
concerning  the  governorship  contest.  Inter- 
rogatories propounded  to  the  Supreme  Court 
Interrogatories  answered. 

The  Honorable  Senate  of  the  Fifteenth 
General  Assembly  has  transmitted  to  this 
court  certain  Interrogatories  for  opinion  and 
answer.  From  the  statement  and  resolution 
accompanying  them  the  following  appears: 

At  the  last  general  election  the  Honorable 
Alva  Adams  and  the  Honorable  James  H. 
Peabody  were  rival  candidates  for  the  office 
of  Governor  for  the  term  beginning  on  the 
second  Tuesday  of  .January  last.  At  the  time 
provided  by  the  Constitution  and  laws  of  the 
state,  the  General  Assembly  convened  In 
joint  session.  Tlie  election  returns  were 
tbereapon  duly  opened  and  published,  and 
It  was  then  declared  by  the  presiding  officer 
of  the  Joint  assembly  that  the  Honorable 
Alvo  Adams  bad  received  the  highest  num- 
ber of  votes;  that  he  was  then  and  there 
declared  elected  to  the  office  of  Governor 
for  the  term  commencing  on  the  second 
Tuesday  in  January,  1003;  that  he  there- 
after qualified  and  entered  into  the  posses- 
sion of  the  office,  and  ever  since  has  been, 
and  now  is,  discharging  the  duties  of  Gov- 
ernor. The  Honorable  James  H.  Peabody 
had  been  elected  to  the  office  of  Governor 
for  the  term  beginning  on  the  second  Tues- 
day In  January,  1903,  and  at  the  time  of  the 
general  election  In  1904,  and  down  to  the 
date  when  the  Honorable  Alva  Adams  was 
inducted  into  office,  was  acting  Governor  by 
virtue  of  his  election  In  1902.  At  the  gen- 
eral election  in  1904,  Hon.  Jesse  F.  McDon- 
ald was  duly  elected  and  thereafter  qualified 
ns  Lieutenant  Governor  for  the  term  begin- 
79  P.— 64 
Colo.Rep.  78-83  P.— 8 


ning  on  the  aecond  Tuesday  In  January  last, 
and  is  now  acting  In  that  capacity.  After 
the  Honorable  Alva  Adams  was  Inducted  into 
the  office  of  Governor,  a  contest  was  duly 
initiated  against  him  for  the  office  of  Gov- 
ernor by  the  Honorable  James  H.  Peabody 
before  the  General  Assembly,  elaiming  that 
in  fact  he  had  received  the  highest  number 
of  legal  votes  cast  at  the  general  election 
in  1904  fbr  the  office  of  Governor.  There- 
after the  two  houses  of  the'  General  Assem- 
bly Jointly  assembled  lor  the  purpose  of 
hearing  and  determining  the  contest.  Testi- 
mony has  been  taken  and  Introduced  on 
behalf  of  botb  contestor  and  contestee. 
Among  tlie  proceedings  had  was  the  ap- 
pointment of  a  committee,  from  the  mem- 
bers of  the  two  houses  upon  which  was  im- 
posed the  duty  of  submitting  a  report  for 
the  conrfderatlon  and  judgment  of  the  Joint 
assembly  of  the  two  bouses  on  the  contest 
proceedings.  This  committee  has  filed  four 
r^orts;  that  Is  to  say,  one  reciting,  in  sub- 
stance, that  the  contestor  had  received  the  • 
highest  number  of  legal  votes?  another  re- 
port, signed  by  certain  members,  reciting 
that  the  contestee  had  received  the  highest 
number  of  votes,  and  recommending  that  the 
contest  be  dismissed;  a  further  report,  sign- 
ed by  certain  members  of  the  committee,  to 
the  effect  that  the  charges  oit  the  contestor 
were  in  part  established,  but  that  sufficient 
fraud  and  illegality  had*  not  been  shown  in 
the  conduct  of  the  election  to  Justify  a  de- 
cision in  favor  of  the  contestor;  and  a  fourth 
report,  signed  by  Morton  Aleicander,  to  the 
effect  that  the  frauds  perpetrated  at  the 
election  were  of  such  a  nature  as  to  render  it 
impossible  to .  separate  the  legal  from  the 
illegal  votes  for  tbeofilce  of  Governor,  and 
therefore  Unposslble  to  determine  whether 
the  contestor  or  contestee  had  been  elected. 
The  report  then  declares  that  no  person  was 
elected  Governor,  and  prepos^  a  resolutloQ 
to  the  effeGt  that  the  action  declaring  the 
Honorable  Alva  Adama  elected  be  rescinded, 
and.  a  vacancy  declared  to  exist  in  the  office 
of  Governor. 

On  the  incoming  of  these  reports  the  two 
houses  Jointly  assembled  to  consider  them. 
A  motion  was  made  and  seconded  to  adopt 
the  Alexander  report.  A  controversy  then 
arose  concerning  the  power  and  authority  of 
the  convention  to  adopt  this  report,  and  the 
legal  effect  of  its  adoption  on  the  question 
as  to  who  would  be  entitled  to  the  efflce  of 
Governor  in  that  event.  The  statement  then 
recites,  in  substance,  that  the  foregoing  mo- 
tion is  now  pending  and  undetermined;  that 
many  of  the  members  are  undecided  as  to 
the  authority  of  the  convention  to  adopt 
the  Alexander  report,  and  its  legal  effect, 
11  adopted;  that  such  doubt  and  uncertainty 
has,  In  effect,  created  a  deadlock  tn  the  dis- 
position of  the,  contest  proceedings,  and  that 
many  members  have  declared  their  IntentioD 
not  to  decide  the  contest  until  Judicially  ad- 
vised on  the  authority  of  the  convention  to 


Digitized  by 


Google 


1010 


79  PACIFIC  KEPOBTEK. 


(Colo. 


adopt  the  Alez&nder  report,  and  what  the 
legal  effect  of  Its  adoption  would  be  on  tbe 
question  as  to  who  would  tbereafter  be  en- 
titled to  ttae  office  of  Governor.  Under  these 
conditions  the  joint  assembly  adopted  a  reso- 
lution requesting  the  Honorable  Senate  to 
submit  to  this  court  the  following  interroga- 
tories: 

"Interrogatory  1.  Can  the  two  houses  of 
the  General  Assembly  in  said  Joint  conven- 
tion assembled,  In  said  contest  proceedings, 
legally  adopt  the  said  Alexander  report  upon 
the  facts  set  forth  and  recited  therein? 

"Interrogatory  2.  Can  the  said  joint  con- 
vention so  assembled  legally  declare  a  va- 
cancy to  exist  In  the  ofHce  of  the  Govomor 
of  the  state  of  Colorado  upon  the  facts  re- 
cited and  set  forth  In  tbe  said  Alexander 
report? 

"Interrogatory  3.  Can  the  said  joint  con- 
vention. In  the  pending  contest  proceedings, 
in  the  event  of  adoption  of  said  Alexander 
report,  legally  decide  who  is  entitled  to  the 
office  of  Governor  of  Colorado,  or  does  the 
Constitution  of  Colorado  provide  In  such 
event  who  is  entitled  to  such  office,  and.  If 
80,  what  person  Is  so  entitled  under  said 
Constitution?" 

Ed.  T.  Taylor,  amicus  curls.  Geo.  K 
Hodges  and  W.  H.  Bryant,  for  affirmative. 
Jno.  M.  Waldron,  for  negative. 

PER  CURIAM.  The  first  proposition  to 
consider  is  whether  or  not  we  should  answer 
the  questions  propounded.  The  Constitution 
provides  that:  "The  Supreme  Court  shall 
give  Its  opinion  upon  important  questions 
upon  solemn  occasions  when  required  by  the 
Governor,  the  Senate,  or  the  House  of  Rep- 
resentatives." Section  3,  art  6.  It  will  be 
observed  that  the  only  limitation  imposed 
upon  the  authority  of  the  executive  and  leg- 
islative departments  as  to  when  either  may 
require  the  opinion  of  this  court  is  "upon 
solemn  occasions."  Under  this  provision 
many  questions  have  been  submitted  for  our 
consideration,  some  of  which  have  been  an- 
swered and  others  not.  Necessarily,  it  was 
not  intended  that  the  legislative  and  execu- 
tive departments  of  government  could  call 
upon  this  court  for  an  opinion  on  every  ques- 
tion which  might  arise  In  the  discharge  of 
their  functions,  but  was  limited  to  questions 
which  so  vitally  affected  public  Interest  as 
to  render  It  necessary  for  the  public  wel- 
fare to  have  a  declaration  from  the  highest 
judicial  tribunal  In  the  state.  The  depart- 
ment propounding  the  question  in  the  first 
instance  determines  whether  an  occasion  ex- 
ists wUch  justifies  Its  submission,  but  it 
remains  for  the  court  to  finally  detetinlne 
that  proposition.  Most  of  the  questions  sub- 
mitted in  the  past  have  been  from  the  leg- 
islative department  on  the  subject  of  pending 
legislation.  One  prerequisite  required  In 
snch  matters  is  that  It  must  appear  that  the 
bill  which  is  the  subject  of  inquiry  will  like- 
ly pass  the  branch  of  the  General  Assembly 


submitting  the  question,  and  the  paittcnlar 
section  of  the  Constitution  to  be  considered 
in  connection  therewith  must  be  pointed  out. 
It  has  also  been  held  that  the  tifle  to  an  of- 
fice, or  the  construction  of  an  existing  stat- 
ute, or  private  rights  would  not  be  determln 
ed  in  an  ex  parte  proceeding  in  answer  to  a 
legislative  question.  It  is  obvious  that  nei- 
ther of  these  rules  Is  applicable  in  the  ■pces- 
ent  Instance.  In  the  i>a88age  of  bills  tbe 
preliminary  steps  indicate  whether  or  not 
any  particular  bill  is  likely  to  pass,  but  in 
contest  proceedings  there  is  no  provision 
by  which  the  action  of  members  can  be  re- 
corded except  when  voting  on  the  merits.  On 
pending  legislation  the  question  of  the  validi- 
ty of  a  bill  depends  upon  whether  its  pro- 
visions violate  the  Constitution,  and  there- 
fore, in  submitting  a  question  to  this  court 
on  that  subject,  the  sections  of  the  Constitu- 
tion supposed  to  be  involved  should  be  point- 
ed out;  but  that  is  not  this  case.  Private 
rights,  the  title  to  an  office,  or  the  construc- 
tion of  an  existing  statute  will  not  be  deter- 
mined in  an  ex  parte  proceeding  In  answer 
to  a  question  from  either  the  legislative  or 
executive  departments;  but  this  is  not  an  ex 
parte  proceeding.  There  are  actual  litigants. 
the  contestor  and  the  contestee.  They  are 
before  the  General  Assembly,  and  have  8Ul>- 
mltted  their  respective  claims  to  the  deter- 
mination of  that  body.  The  General  Assem- 
bly has  submitted  to  the  court  certain  ques- 
tions arising  out  of  that  contest,  and  for  tbe 
purpose  of  considering  these  questions  the 
parties  litigant  are  before  this  court  The 
fact  that  it  is  asserted  that  the  rights  of 
the  Lieutenant  Governor  are  involved  does 
not  preclude  the  court  from  considering  the 
questions  under  any  decision  heretofore  an- 
nounced. It  does  not  appear  that  be  is 
making  any  claim  to  the  office  of  Governor. 
The  questions  are  the  outgrowth  of  pending 
litigation,  and  tribunals  to  which  matters  in 
controversy  may  be  properly  submitted  caii- 
not  refuse  to  proceed  with  the  litigation  and 
determine  the  rights  between  the  parties 
litigant,  unless  it  appears  that  the  presence 
of  other  parties  Is  necessary  for  a  com- 
plete determination  of  the  controversy. 
Xone  of  the  rules  we  have  heretofore  an- 
nounced in  determining  whether  or  not  ques- 
tions submitted  by  the  General  Assembly 
should  be  answered  are  applicable  in  the 
present  circumstances,  and  the  remaining 
question  on  this  subject  is  whether  or  not 
conditions  are  presented  which  require  this 
court  to  answer  and  give  an  opinion  on  the 
Interrogatories  submitted. 

The  contest  relates  to  the  office  of  Grov- 
ernor.  It  Is  common  knowledge  that  con- 
siderable time  has  been  consumed  by  the 
General  Assembly  In  hearing  this  contest, 
and  that  the  welfare  of  the  public  demands 
that  the  controversy  be  speedily  settled.  It 
appears  that  members  of  the  General  Assem- 
bly desire  to  be  advised  as  to  the  power  and 
authority  of  the  joint  convention  to  consider 
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the  Alexander  report,  and  that,  until  thla 
question  is  in  some  -way  satisfactorily  settled, 
much  time,  at  least,  will  be  consumed  In  dis- 
cussing tbe  various  phases  of  the  contest 
proceedings  as  presented  by  tbe  respective 
reports.  In  short,  the  General  Assembly 
wishes  to  be  advised  with  respect  to  its  au- 
thority in  disposing  of  this  contest  so  that 
intelligent  action  may  be  taken,  or  action 
which  might  be  illegal  prevented.  Certainly, 
under  these  conditions,  grave  questions  are 
presented,  which  vitally  affect  the  public  in- 
terests, and  which  this  court,  by  virtue  of 
the  constitutional  provision  referred  to, 
should  aid  as  far  as  possible  In  having  speedi- 
ly and  correctly  settled.  The  majority  of 
the  court  Is  of  the  opinion  that  questions  are 
presented  upon  which  an  opinion  should  be 
given.  We  come,  then,  to  a  brief  considera- 
tion of  the  questions  propounded. 

The  Constitution  provides  that  contested 
elections  for  the  oflSce  of  Governor  shall  be 
determined  by  the  two  houses  on  Joint  bal- 
lot, in  such  manner  as  may  be  prescribed  by 
law.  Section  3,  art.  4.  The  provisions  of 
the  law  which  have  been  passed  in  pursuance 
of  the  constitutional  provision  are  brief  and 
clear.  They  prescribe  the  manner  of  initiat- 
ing the  contest,  the  various  steps  which  shall 
be  taken,  and  the  rules  to  be  observed  in  con- 
ducting the  contest.  They  will  be  found  in 
sections  1657  to  1660,  1  Mills'  Ann.  St.,  botb 
Inclusive.  Neither  the  Constitution  nor  stat- 
utory provisions  on  the  subject  contemplate 
giving  any  power  or  authority  to  the  Gen- 
eral Assembly  to  decide  anything  more  than 
the  Issues  between  the  contestor  and  the  con- 
testee,  and  render  judgment  accordingly. 
We  must  therefore  answer  the  first  and  sec- 
ond interrogatories  in  the  negative. 

This  conclusion  renders  it  unnecessary  to 
answer,  or  enter  upon  a  discussion  of,  the 
legal  questions  involved  in  interrogatory  3, 
because  the  conditions  cannot  arise  in  tbe 
present  contest  proceedings  which  render 
that  inquiry  pertinent  to  their  determination. 

Although  a  majority,  only,  of  the  court  is 
of  the  opinion  that  the  questions  propounded 
should  be  answered,  it  having  been  determin- 
ed that  they  should  be,  in  the  decision  an- 
swering them  we  are  in  full  accord. 


33  Colo.  154 

SMITH  ▼.  MOCK. 
(Supreme  Court  of  Colorado.    Feb.  6,  1905.) 

APPEALr— FAILUBE    TO    EXCEPT— REVIEW— JUDQ- 
MENT— MISTAKE— BELIEF. 

1.  Where  plaintiff  in  ejectment  failed  to  ex- 
cept to  the  judgment  against  him.  the  same 
could  not  be  reviewed  on  appeal,  notwithstand- 
ing that  it  appeared  from  a  statement  of  the 
trial  jndge  attached  to  the  transcript  that  plain- 
tiff's motion  for  a  voluntary  nonsuit  would  have 
been  granted  if  the  court  had  known  that  the 
statute  allowing  two  trials  in  ejectment  as  a 
matter  of  course  had  been  repealed. 

2.  The  refusal  of  the  trial  conrt  to  grant  a 
party  relief  from  a  judgment  on  motion  under 
Millii'  Ann.  Code,  i  75,  providing  for  relief  from 


a  judgment  rendered  through  mistake,  inadvert- 
ence, etc.,  was  not  reviewable  in  the  absence  of 
an  exception  to  the  ruling. 

8.  It  was  proper  to  refuse  a  motion  for  relief 
from  a  judgment  under  Mills'  Ann.  Code,  {  75, 
providing  that  the  court  may  relieve  from  a 
judgment  taken  again.st  one  through  mistake,  in- 
advertence, etc.,  where  the  application  was  not 
made  until  after  the  term,  and  the  only  reason 
for  not  making  application  during  the  term  was 
that  plaintiff  erroneously  believed  that  he  was 
entitled  to  a  new  trial  as  a  matter  of  right 

Error  to  District  Court,  Pueblo  County;  N. 
Walter  Dixon,  Judge. 

Action  by  Frank  Clements  Smith  against 
John  T.  Mock.  Judgment  in  favor  of  plain- 
tiff, and  defendant  brings  error.  Writ  dis- 
missed. 

Allen  J.  Beaumont  and  J.  Ed.  Rlzer,  for 
plaintiff  in  error.  E.  C.  Glenn,  for  defend- 
ant In  error. 

STEELE,  J.  On  January  25,  1900,  a  ver- 
dict in  favor  of  the  defendant  and  against 
the  plaintiff  was  retnmed,  and  a  judgment 
rendered  thereon.  No  exception  was  taken 
to  the  Judgment.  January  29th  following,  a 
motion  for  a  new  trial  was  filed,  stating  that 
plaintiff  was  surprised  In  a  manner  which 
ordinary  prudence  could  not  have  guarded 
against;  that  material  evidence  had  been 
discovered,  which  could  not  by  reasonable 
diligence  have  been  discovered  and  produ- 
ced at  the  trial;  and,  further,  that  the  evi- 
dence was  InsufiScient  to  sustain  the  ver- 
dict. The  motion  was  overruled  on  July  12, 
1900.  The  follovring  28th  of  July  the  plain- 
tiff filed  his  motion  for  relief  under  section 
75  of  Mills'  Ann.  Code,  which  provides  that 
the  court  may,  "upon  such  terms  as  may 
be  just,  and  upon  payment  of  costs,  relieve 
a  party  or  his  legal  representatives  from  a 
judgment  order  or  other  proceeding  taken 
against  him  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect."  This  motion 
the  court  overruled.  The  case  is  brought 
here  on  error,  the  plaintiff  in  error  alleging 
that  the  court  erred  in  not  granting  the 
motion  of  plaintiff  for  voluntary  nonsuit, 
that  the  court  erred  In  not  granting  the  mo- 
tion of  plaintiff  for  relief,  that  the  court  err- 
ed In  denying  plaintiffs  motion  for  a  new 
trial,  and  that  the  verdict  and  judgment 
thereon  are  contrary  to  law  and  the  evidence. 
The  abstract  falls  to  disclose  that  a  motion 
for  nonsuit  was  made,  or  that  any  excep- 
tion was  taken  to  the  overruling  of  this  mo- 
tion. Attached  to  the  transcript  Is  a  state- 
ment of  the  trial  judge  addressed  to  this 
court,  which  states.  In  substance,  that  dur- 
ing the  progress  of  tbe  trial  a  deed  was  of- 
fered in  evidence  by  the  plaintiff,  which  was 
objected  to,  and  the  objection  sustained; 
that  the  plaintiff  thereupon  proceeded  with 
other  evidence,  and  rested  his  case;  that 
the  defendant  thereupon  moved  to  direct 
the  Jury  to  return  a  verdirt  in  favor  of  the 
defendant,  which  was  argued  and  submit- 
ted; that,  after  tbe  court  had  announced 
that   he  must  order   the  Jury  to  return  a 
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rerdtct  In  favor  of  tbe  defendant,  the  plain- 
tiff asked  to  be  permitted  to  have  a  nonsuit 
entered.  The  Judge  further  says:  "Thla  the 
court  refused  to  allow,  for  the  reason  that 
the  plaintiff,  upon  the  payment  of  costs, 
would  be  entitled  to  a  second  trial  under  the 
statute  relating  to  trials  in  ejectment.  At 
the  time  this  ruling  was  made,  court  and 
counsel  were  all  resting  under  the  Impression 
that,  since  this  action  had  been  Instituted 
prior  to  the  passage  of  the  act  repealing 
the  statute  relating  to  second  trials  in  suits 
In  ejectment,  It  would  be  protected  by  the 
saving  clause  of  the  repealing  act.  The  plain- 
tiff duly  filed  his  motion  for  a  new  trial, 
and  paid  the  costs  under  the  statute,  and 
upon  examination  it  was  discovered  that  the 
action  was  not  protected,  and  that  he  could 
not  thereby  obtain  a  second  trial.  If  the  at- 
tention of  the  court  had  been  called  to  the 
condition  of  the  statute,  the  plaintiff  would 
have  been  permitted  to  take  a  nonsuit" 
He  further  says  that  "the  court  felt  obliged 
to  deny  the  plaintUC's  motion  for  relief  for 
the  reason  that  the  authorities  seem  all  to 
agree  that  under  section  75  relief  can  be 
had  only  from  Judgments  obtained  by  de- 
fault, and  that  said  section  baa  no  applica- 
tion to  contested  cases.  If  the  court  had 
been  of  the  opinion  that  section  75  has  ap- 
plication to  contested  cases,  relief  would 
have  been  granted  under  said  section." 

We  cannot  grant  the  plaintiff  relief.  No 
exception  was  taken  to  the  Judgment  of  the 
court,  and  no  exception  was  taken  to  the 
refusal  of  the  court  to  grant  him  relief  from 
the  Judgment  entered.  There  is  nothing  here 
for  us  to  review.  The  plaintiff,  being  pres- 
ent and  having  participated  in  the  trial, 
should  have  preserved  by  bill  the  exceptions 
which  he  desired  to  call  to  our  attention. 
The  fact  that  he  and  the  court  were  of  the 
opinion  that  he  would  be  entitled  to  a  second 
trial  upon  the  payment  of  costs,  and  that 
the  court  would  have  allowed  the  plaintiff  to 
take  a  nonsuit  if  he  had  known  that  the 
statute  allowing  two  triajs  had  been  repeal- 
ed, does  not  authorize  us  to  set  aside  the 
judgment,  because  no  error  appears  to  have 
been  committed.  The  court  properly  refus- 
ed to  grant  relief  from  the  Judgment;  if  not 
for  the  reason  assigned  by  him,  for  the  rea- 
son that  the  application  to  set  the  Judgment 
aside  %va8  not  filed  in  apt  time.  It  appears 
from  the  record  that' the  plaintiff  made  no 
effort  to  have  the  Judgment  set  aside  until 
about  six  months  after  the  rendition  of  the 
Judgment,  and  long  after  the  term  had  ex- 
pired. The  Oode  does  not  authorize  the 
granting  of  relief  after  the  expiration  of  the 
term,  except  where  it  appears  that  the  party 
aggrieved  has  been  unable  to  apply  for  the 
relief  sought  during  the  term  at  which  such 
Judgment,  order,  or  proceeding  complained 
of  was  taken.  There  is  nothing  in  the  rec- 
ord before  us  which  shows  that  the  plaintiff 
was  unable  to  apply  for  the  relief  sought 
during  the  January  term  of  the  district  court 


The  plaintiff  assigns  In  his  motion  for  snch 
relief,  as  a  reason  for  not  making  the  appli- 
cation during  the  January  term  of  the  court, 
that  he  relied  upon  the  fact  that  be  was  en- 
titled, as  a  matter  of  right,  to  a  new  trial 
after  the  payment  of  costs.  This  was  not 
such  a  showing  as  the  Code  contemplates. 
The  writ  of  error  Is  dlsmlRsed. 


83  Colo.  20r 

BOARD  OF  COM-RS  OF  TELLER  COUN- 
TY V.  IXDEPBNDBXCB  CONSOLI- 
DATED GOLD  MIN.  CO. 

(Supreme  Court  of  Colorado.    Feb.  6,  1905.) 

SDPBEME    CODBT  —  APPELLATE    JUBISWCTIOH— 
GBOUNDS — CONSTBUCTION    OF    STATUTES. 

The  Supreme  Court  baa  do  jurisdiction  to 
review  a  judgment  of  the  district  court,  on  ap- 
peal from  the  action  of  the  county  commission- 
ers in  refusing  relief  against  an  alleged  unjust 
assessment,  wliere  the  only  thing  necessary  to  a 
determination  of  the  case  is  a  construction  of 
statutes. 

Appeal  from  District  Court,  Teller  County; 
Robert  E.  Lewis,  Judge. 

Froceedlngs  by  the  Independence  Consoli- 
dated Gold  Mining  Company,  a  corporation, 
instituted  before  the  board  of  county  commis- 
sioners of  Teller  county,  for  relief  against  an 
erroneous  assessment.  From  a  Judgment  of 
the  district  court  granting  the  relief  prayed 
for  on  appeal  from  the  board,  said  board  ai>- 
peals.    Dismissed. 

Scott  Ashton  and  Harvey  Rlddell,  for  ap- 
pellant.    McAllister  &  Gaudy,  for  appellee. 

PER  CURIAM.  These  proceedings  under 
the  act  of  ^larch  28,  1889  (Sess.  Laws  1SS9, 
p.  24),  were  Instituted  by  the  api>ellee  before 
the  board  of  county  commissioners  of  Teller 
county  for  relief  against  an  unjust  and  er- 
roneous assessment  of  mining  property.  The 
taxpayer  was  unsuccessful  before  the  board, 
but  upon  an  appeal,  under  that  act,  to  the 
district  court  of  Teller  county,  the  relief 
prayed  for  was  obtained.  The  board  now 
seeks  relief  from  that  Judgment  through  this 
appeal. 

The  questions  involved  are  in  all  substan- 
tial particulars  the  same  as  those  considered 
in  Pilgrim  Con.  M.  Co.  v.  Board  of  Co.  Com'rs 
of  Teller  Co.  et  al.  (Colo.  Sup.)  76  Pac.  364, 
wherein  It  was  held  that  the  Supreme  Court 
does  not  hare  Jurisdiction  to  review  such 
Judgments  of  the  district  court,  where  only, 
as  here,  a  construction  of  statutes  Is  necessa- 
ry to  a  determination  of  the  case.  The  de- 
cision there  is  decisive  here,  and  the  appeal 
is  dismissed. 

After  the  Pilgrim  Con.  Mining  Co.  Case, 
supra,  was  decided  here,  it  was  taken  by  writ 
of  error  to  our  Court  of  Appeals,  where  It 
was  held  that  the  statute  creating  this  spe- 
cial proceeding  makes  no  provision  for  a  re- 
view by  error  or  appeal  of  Judgments  of  the 
district  court  rendered  thereunder.  78  Pac 
817.    Into  that  determination  we  are  not  r»- 
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quired  to  go.    It  Is  suffldent  merely  to  Bay 
now  that  by  our  former  decision,  snpra,  the 
Supreme  Court  is  without  jurisdiction  to  en- 
tertain this  appeal. 
Appeal  dismissed  for  want  of  Jurisdiction. 

33  Colo.  257 

PEOPLK  ex  rel.  LA  FITTB  ▼.  DISTHICT 
COURT  OF  PUEBLO  COUNTY. 

(Supreme  Court  of  Colorado.     March  6,  1905.) 

OKBTIOBABI— RBllKDT   BT  APPKAI.   OB  KBBOB. 

Jud;nnenta  or  orders  which  conid  be  r«- 
yiewed  on  appeal  or  error  will  not  be  reviewed 
by  certiorari. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Certiorari,  $$  5-11.] 

Original  proceeding  in  certiorari,  on  the 
relation  of  Marie  La  Fltte,  against  the  dis- 
trict court  of  Pueblo  county.    Dismissed. 

Jas.  H.  Feeney,  for  relator,  Frank  3, 
Annis  and  Fred  W.  Stow,  for  respondent 

PER  CURIAM.  It  Is  unnecessary  to  state 
the  ultimate  facts  pleaded  upon  which  peti- 
tioner relies  to  have  the  proceedings  in  the 
district  court  reviewed  by  certiorari  It  ap- 
pears that  the  Judgments  and  orders  of 
which  she  complains  could  have  been  review- 
ed either  on  appeal  or  error.  She  has  not 
availed  herself  of  either  of  these  remedies, 
nor  pleaded  any  facts  which  would  excuse 
her  from  so  doing.  This  court  will  not  re- 
view a  Judgment  or  order  of  the  district 
court  by  certiorari  which  the  petitioner  could 
have  had  reviewed  either  on  appeal  or  error. 

Application  denied,  and  proceedings  dis- 
missed. 

83  Colo.  161 

JONES  et  al.  v.  PEOPLE. 
(Sapreme  Court  of  Colorado.    Feb.  6,  1905.) 

I.ABOEJIT  now  THE  PERSON— NONCONSBNT— 
EVIDENCi:. 

On  a  prosecution   for  larceny,  where  the 

Sresence  of  the  owner  of  the  property  cannot 
e  procured,  tlie  talking  of  the  property  from 
him  without  bis  consent  may  be  proved  by  evi- 
dence that  defendants  toolc  it  from  his  pocket 
while  he  was  drunk,  and  that  he  charged  them 
with  robbing  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Larceny,  Si  108,  132,  153.] 

Error  to  District  Court,  Pueblo  County; 
John  H.  Voorhees,  Judge. 

Paul  Jones  and  another  were  convicted  of 
larceny,  and  bring  error.    Affirmed. 

Wm.  Mitchell  and  C.  S.  Essex,  for  plain- 
tifTs  In  error.  N.  C.  MUler,  Atty.  Gen.,  and 
I.  B.  Melville,  for  the  People. 

STEELE,  J.  The  defendants  were  con- 
victed on  the  third  count  of  an  Information 
charging  them  with  larceny  from  the  person 
of  John  Sekerali,  and  were  sentenced  to  a 
term  in  the  penitentiary.  They  bring  the 
case  here  to  review  the  Judgment  of  convic- 
tion,  and  allege  that  several  errors  prejudicial 


to  them  occurred  at  the  trial.  The  assign- 
ments relied  upon  by  the  plaintiffs  In  error 
are  the  alleged  error  of  the  court  in  not 
discharging  the  defendants  at  the  close  of  the 
testimony  for  the  state,  and  the  alleged  er- 
ror of  the  court  in  receiving  testimony  con- 
cerning the  commission  of  the  ofTense;  the 
contention  being  that  the  state  failed  to  prove 
from  whom  the  property  bad  been  stolen, 
and  that  other  evidence  than  that  of  the 
owner  is  not  admissible  to  prove  nonconsent, 
until  the  absence  of  the  owner  is  satisfacto- 
rily accounted  for.  We  are  of  opinion  that 
the  state  proved  that  the  property  was  taken 
from  the  person  named  in  the  information. 
One  witness  testified  that  such  was  bis 
name,  and,  although  the  man  appears  to  have 
told  different  stories  concerning  himself,  he 
did  state  to  the  witness  Perbula  that  his 
name  was  Sekerak.  At  the  time  of  the  trial, 
Sekerak  was  not  present,  and  witnesses  were 
permitted  to  testify,  over  the  objection  of  the 
defendants,  to  the  fact  that  money  bad  been 
taken  from  him.  It  is  held  in  Wisconsin 
(State  V.  Morey,  2  Wis.  494,  60  Am.  Dec. 
439:  State  v.  Moon,  41  Wis.  684)  that.  In 
prosecutions  for  larceny,  if  the  owner  of  the 
property  alleged  to  have  been  stolen  is 
known,  and  his  attendance  as  a  witness  can 
be  procured,  his  testimony  that  the  property 
was  taken  from  him  without  his  consent  is 
indispensable  to  a  conviction.  If  we  assume 
this  to  be  an  accurate  statement  of  the  law, 
it  was  met  by  the  testimony  of  the  witness 
Brown,  who  said  that  he  had  spent  some 
time  trying  to  find  the  man  who  claimed  to 
have  been  robbed;  that  he  had  gone  to  Colo- 
rado Springs,  where  be  was  last  seen,  several 
times,  and  had  been  unable  to  locate  him; 
that  he  had  written  letters  and  telegrams, 
but  had  been  unable  to  find  any  trace  of 
blm.  The  testimony  showed  that  Sekerak 
was  drunk,  and  that,  while  he  was  standing 
in  the  vestibule  of  a  chair  car  attached  to  a 
train  ready  to  leave  Pueblo,  the  defendants 
took  money  from  his  pocket;  that  Sekerak 
charged  the  defendants  with  having  robbed 
blm;  and  that  while  at  Colorado  Springs,  a 
few  hours  after  the  commission  of  the  of- 
fense, he  identified  the  defendant  Jones  as 
one  of  the  men  who  had  taken  his  money. 

There  being  no  error  in  the  record,  the 
Judgment  should  be,  and  it  is,  affirmed. 

Affirmed* 

33  Colo.  206 
BEAM  V.  HARRINGTON. 
(Supreme  Court  of  Colorado.     Feb.  6,  1908.) 

APPEAI^-^nTBISOICTION— OIBUISSAL. 

An  appeal  from  a  jadgment  insufficient  in 
amount  to  give  jurigdictiou  will  t>e  dismissed: 
it  not  appearing  that  a  franchise  or  freehold  is 
involved,  or  that  construction  of  the  state  or 
federal  Constitution  is  necessary. 

Appeal  from  District  Court,  Teller  County. 

Action  by  Stanley  Harrington  against  Au- 
gust Beam.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Dismissed. 
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Tully  Scott,  tat  appellant  Y.  H.  Miller 
and  Fred  C.  Shaw,  for  appellee. 

PER  CURIAM.  Judgment  was  rendered 
by  the  district  court  against  Beam  in  the 
sum  of  1225.  Beam  appealed  to  this  court, 
and  the  appellee  has  filed  bis  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the 
court  is  without  Jurisdiction.  It  does  not 
appear  that  a  franchise  or  freehold  is  in- 
volved, or  that  a  construction  of  a  provision 
of  the  Constitution  of  the  United  States  or 
of  this  state  Is  necessary  to  a  decision;  and, 
as  the  Judgment  is  for  less  than  the  sum  of 
$2,500,  the  appeal  is  dismissed. 

DismlBsed. 


33  Colo.  77 

PEOPLE  ex  rel.  FITZPATRICK  et  al.  t. 
DISTRICT  COURT  OP  THIRTEENTH 
JUDICIAL  DIST.  FOR  ADAMS  COUNTY 
et  al. 

(Supreme  Court  of  Colorado.    Nov.  7,  1904.) 

MANDAMUS  —  ADEQUATE  BEMEDY  AT  LAW- 
JUDGMENT— MISPBIBION  OF  CLEBK— FAILURE 
TO    ENTER — ENTRY    AT   SUBSEQUENT   TERM. 

1.  Where,  in  mandamus,  the  answer  was  not 
verified  as  required,  but  respondent,  on  his  at- 
tention being  called  to  the  fact,  made  no  ap- 
plication to  amend,  the  answer  could  not  be  re- 
frarded  as  controverting  the  facts  stated  in  the 
petition. 

2.  Where  a  judgment,  owing  to  the  misprision 
of  the  clerk,  has  not  been  entered,  or  has  been 
erroneously  entered,  it  is  the  duty  of  the  court 
to  correct  the  record  by  entering  nunc  pro  tunc, 
though  at  a  subsequent  term  to  that  at  which 
the  judgment  was  pronounced. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  {§  525-541.] 

3.  Where,  owing  to  misprision  of  the  clerk, 
a  judgment  for  defendant  was  not  entered  at 
the  term  at  which  it  was  pronounced,  and  at  a 
subsequent  term  the  court  granted  plaintiff's 
motion  for  a  new  trial  on  the  ground  that  the 
judgment  had  not  been  entered  at  the  term 
when  judgment  was  pronounced,  and  denied  de- 
fendant's motion  for  judgment  nunc  pro  tunc, 
defendant  was  entitled  to  mandamus  to  compel 
the  entry  of  judgment;  there  being  no  plain, 
speedy,  and  adequate  remedy  at  law  by  appeal 
or  writ  of  error. 

Mandamus  by  the  people,  on  the  relation 
of  Edward  Fitzpatrick  and  another,  to  com- 
pel E.  E.  Armour,  as  Jndge  of  the  district 
court  of  the  Thirteenth  Judicial  District  for 
the  county  of  Adams,  to  enter  a  Judgment 
thereof  in  favor  of  relators  and  against 
James  Ryan.    Peremptory  writ  granted. 

Fiilius  &  Davis,  for  petitioners.  Jas.  J. 
Sullivan,  for  respondents. 

STEELE,  J.  This  is  an  original  proceed- 
ing in  mandamus  to  require  the  Judge  of  the 
district  court  of  the  Thirteenth  Judicial  Dis- 
trict to  enter  a  Judgment  which  it  Is  alleged 
was  duly  given  by  the  court,  but  not  entered 
of  record.  The  petition  for  writ  of  manda- 
mus was  filed  and  an  alternative  writ  issued 
on  May  14,  1904.    On  May  27,  1904,  the  an- 


swer of  the  respondent  wax  filed,  rerifled  by 
James  J.  Sullivan,  bis  attorney.  June  6, 
1904,  the  petitioners  filed  a  motion  for  Judg- 
ment upon  the  pleadings.  The  answer  is 
not  verified  iu  the  manner  required  by  law, 
and,  when  the  respondent's  attention  was 
called  to  the  fact  that  the  verification  was 
insufilcient,  be  made  no  application  to 
amend.  We  therefore  cannot  regard  the 
answer  as  controverting  the  facts  stated  iu 
the  petition.  Grand  Valley  Irrigation  Co.  v. 
Lesher  et  al.,  28  Colo.  273,  65  Pac.  44. 

It  satisfactorily  appears  to  ns  from  the 
petition,  which  is  properly  verified,  that  in 
a  suit  pending  in  the  district  court  of  tbe 
Thirteenth  District,  wherein  James  Ryan 
was  plaintiflT,  and  Edward  Fitzpatrick  and 
R.  H.  Hartley  were  defendants,  a  Jury,  upon 
the  trial  of  said  cause,  on  September  28, 
1903,  rendered  a  verdict  in  favor  of  tbe  de- 
fendants; that  thereafter,  and  on  October 
7,  1903,  the  motion  of  tbe  plaintiff  for  a  new 
trial  was  overruled,  and  Judgment  upon  said 
verdict  pronounced  by  the  court;  that  the 
Judgment  so  pronounced  by  the  court  was 
never  entered  of  record;  that  from  said  Judg- 
ment the  defendants  prayed  an  appeal  to  tbe 
Court  of  Appeals,  wblcb  appeal  was  allowed, 
the  court  fixing  the  amount  of  the  appeal 
bond,  and  the  time  within  which  the  bond 
should  be  filed,  and  granting  the  plaintiff  90 
days  in  which  to  tender  and  file  a  bill  of  ex- 
ceptions, and  that  thereafter  tbe  bill  of  ex- 
ceptions was  signed  and  sealed  by  tbe  re- 
spondent, as  the  Judge  of  tbe  district  court; 
that  on  February  29,  1904,  the  plainUff  filed 
his  motion  for  a  new  trial,  reciting  that  the 
defendants  had  neglected  and  refused  to  re- 
quest that  final  judgment  be  rendered  upon 
the  verdict  during  the  September  term,  1903, 
of  said  court.  Afterward  the  defendants 
filed  a  counter  motion,  praying  that  Judg- 
ment be  entered  upon  tbe  verdict  nunc  pro 
tunc  for  and  as  of  October  7,  1903,  on  tbe 
ground  that  the  Judgment  pronounced  by  tbe 
court  had  never  been  entered  of  record,  ow- 
ing to  tbe  oversight  or  omission  of  the  clerk 
of  the  court.  Thereafter  the  Judge  granted 
tbe  motion  of  plaintiff,  and  denied  the  mo- 
tion of  defendants.  The  order  made  is  as 
follows: 

"At  this  day,  April  29,  1904,  this  cause 
came  on  for  hearing  upon  the  motion  of  the 
plaintiff  for  a  retrial  of  tbe  issues  Joined  in 
this  cause,  upon  the  grounds,  inter  alia,  that 
no  Judgment  was  entered  or  rendered  upon 
the  verdict  heretofore  returned  herein,  and 
that  tbe  term  at  which  said  verdict  was  re- 
turned has  passed,  thereby  taking  from  the 
court  the  power  to  render  and  order  entered 
a  nunc  pro  tunc  Judgment  The  cause  was 
also  presented  at  the  same  time  and  place 
upon  the  motion  of  the  defendants  to  enter  a 
nunc  pro  tunc  Judgment  herein,  said  motions 
being  heard  together.  On  consideration 
whereof,  the  court  is  of  the  opinion  that  the 
motion  of  the  pla:intiff  should  be  sustained, 
and  so  rules,  and  grants  and  orders  a  new 
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trial  of  the  issues  herein.  By  the  Court:  E. 
£.  Armour,  Judge." 

It  is  urged  that  we  should  not  take  Juris- 
diction of  this  case,  because  the  defendants 
have  a  plain,  speedy,  and  adequate  remedy 
at  law;  that  an  appeal  or  a  writ  of  error  will 
afford  them  a  remedy.  We  do  not  think  so. 
The  defendants,  haring  procured  a  Judgment 
of  the  district  court,  are  now  required  to  re- 
litigate  with  plaintiff  the  question  deter- 
mined in  their  favor  by  the  Jury,  or  they 
may,  by  proper  procedure  in  the  Court  of 
Appeals,  have  determined  the  question  pre- 
sented by  the  petition.  This  cannot  be  re- 
garded as  a  speedy  remedy.  As  we  view  the 
case,  the  Court  of  Appeals  would  be  required 
to  set  aside  the  judgment  of  the  district  court 
ordering  a  retrial  of  the  cause,  and  the  de- 
fendants would  be  deprived  of  the  fruits  of 
their  victory  for  the  period  of  several  years, 
because  after  the  Judgment  of  the  Court  of 
Appeals  the  original  case  could  probably  be 
reviewed.  The  case  shown  by  the  petition 
entitled  the  defendants  to  have  the  Judg- 
ment entered  as  it  was  pronounced  by  the 
court,  and  as  of  the  day  it  was  so  pro- 
nounced, and  the  statute  which  deprives 
the  court  of  Jurisdiction  after  the  lapse  of 
the  term  has  no  application.  Whenever  it 
shall  appear  that  a  Judgment  has  been  pro- 
nounced by  the  Judge,  and  that,  owing  to 
the  misprision  of  the  clerk,  the  Judgment  so 
pronounced  has  not  been  entered,  or  has  been 
erroneously  entered,  it  is  not  only  within  the 
power  of  the  court,  but  it  is  its  duty,  to  cor- 
rect the  record  so  as  to  make  it  recite  the 
facts. 

We  are  therefore  of  opinion  that  the  per- 
emptory writ  of  mandamus  should  be  grant- 
ed, and  the  respondent  directed  to  enter 
Judgment  upon  the  verdict  returned  by  the 
Jury,  nunc  pro  tunc,  for  and  as  of  the  day 
the  Judgment  was  pronounced. 


33  Colo.  128 

LYNCH  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     Feb.  6,  1905.) 

MURDEB — INSTRUCTIONS  —  SEtF-DEFENSB  —  ES- 
SENTIALS  OF  THE    DEFENSE. 

1.  On  a  prosecution  for  murder,  an  instruc- 
tion that  mere  words  or  menaces,  irrespective 
of  how  aggravating,  do  not  of  themselves  con- 
stitute provocation  for  the  commission  of  mur- 
der in  any  degree,  was  not  objectionable  on  the 
theory  that  the  word  "menaces"  was  equivalent 
to  an  overt  act,  especially  in  view  of  an  in- 
struction in  which  the  proper  distinction  be- 
tween words  and  threats  and  overt  acts  was 
clearly  drawn. 

2.  On  a  prosecntion  for  murder,  requested  in- 
structions purporting  to  state  the  law  defining 
the  right  of  one  to  defend  himself  when  he 
entertains  a  well-grounded  fear  that  he  is  in 
imminent  danger  of  being  killed  or  receiving 
great  bodily  harm,  but  omitting  the  word 
"great"  before  "bodily  injury,"  and  "imminent" 
before  "danger,"  were  properly  refused. 

3.  On  8  prosecution  for  murder,  it  was  prop- 
er to  ezcbide  evidence  that  deceased  was  re- 
puted to  be  quarrelsome,  violent,  and  of  a  vin- 
diftive  temper,  where  the  offer  of  proof  did  not 
restrict  the  evidence  to  the  community  in  which 


deceased  lived,  and  to  some  reasonable  time  pre- 
vious to  and  connected  with  the  homicide. 

4.  On  a  prosecution  for  murder,  defendant 
testified  that  a  few  days  before  the  homicide 
deceased  had  said  to  him  that  he  (deceased) 
was  as  "game"  as  defendant,  and  that  defend- 
ant "knew  him  of  old."  Held  error  not  to  per- 
mit defendant  to  state  what  he  thought  deceased 
referred  to  when  deceased  said  that  defendant 
knew  deceased  of  old;  defendant  having  tes- 
tified that  deceased  had  threatened  to  kill  him, 
and  the  parties  having  known  each  other  for 
many  years. 

5.  On  a  prosecution  for  murder,  it  was  error 
to  instruct  that,  if  the  circumstances  convinced 
the  jury  that  the  statements  of  defendant  as  to 
what  his  intentions  were  in  shooting  deceased 
were  opposed  to  the  circumstances  connected 
with  the  perpetration  of  the  offense,  then  the 
jury  should  find  that  defendant's  intentions 
were  as  manifested  by  the  circamstances,  to  the 
exclusion  of  what  he  might  have  said  his  in- 
tentions were. 

Error  to  District  Court,  Gunnison  County; 
Theron  Stevens,  Judge. 

John  Lynch  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 

G.  K.  Hartenstein,  Brown  &  Nourse,  and 
S.  D.  Crump,  for  plaintiff  in  error.  N.  C. 
Miller,  Atty.  Gen.,  and  I.  B.  Melville,  Asst. 
Atty.  Gen.,  for  the  People. 

CAMPBELL,  J.  Upon  the  trial,  under  an 
indictment  for  murder,  the  defendant  was 
convicted  and  sentenced  for  voluntary  man- 
slaughter. The  errors  assigned  for  reversal 
of  the  Judgment  relate  to  instructions  given 
and  refused  by  the  court,  and  to  the  rejec- 
tion of  evidence  offered  by  defendant 

1.  Instruction  No.  10  given  by  the  court  or 
its  own  motion  was  as  follows:  "The  court 
charges  the  Jury  that  mere  words  or  men- 
aces, no  matter  how  aggravating  or  abusive 
or  profane  or  insulting,  do  not  of  themselves 
constitute  a  provocation  for  the  commission 
of  the  crime  of  murder  In  any  degree."  De- 
fendant's objection  to  this  instruction  is 
directed  to  "menaces."  His  contention  is 
that  a  menace  means  a  threat  by  act  or  dem- 
onstration, as  distinguished  from  a  threat 
by  words,  and  that,  as  used  in  this  instruc- 
tion, it  is  equivalent  to  an  overt  act,  and,  if 
so  used,  the  Instruction  Is  prejudicial.  The 
lexicographers  and  law  writers  regard  "men- 
ace" as  synonymous  with  "threat."  Web- 
ster; Bouvler,  p.  397;  Black,  767;  1  McClaln 
on  Criminal  Law,  |  730;  Kerr  on  Homicide, 
i  171.  It  doubtless  has  other  meanings.  We 
are  of  opinion  that  it  was  used  In  this  in- 
struction as  synonymous  with  "threat  by 
word  of  mouth."  This  Is  apparent  from  the 
use  of  the  preceding  word  "mere,"  and  the 
immediately  following  phrase,  "no  matter 
how  aggravating  or  abusive  or  profane  or  in- 
sulting." "Aggravating"  might  characterize 
an  overt  act,  but  it  is  not  so  usual  to  speak 
of  an  overt  act  as  "abusive,  profane,  or  in- 
sulting." They  more  naturally  and  properly 
refer  to  words  and  verbal  threats.  Then, 
too,  in  instructions  1  and  2  given  by  the 
court  at  the  request  of  the  district  attorney 
the  proper  distinction  between  words  and 


Digitized  by  V^OOQ  IC 


1016 


79  PACIFIC  REPORTBB. 


(Colo, 


threats  nnd  overt  acts  Is  clearly  dra-wn,  so 
that,  upon  the  whole,  we  are  satisfied  that 
the  court  used  and  the  Jury  understood  "men- 
ace" as  synonymous  -with  a  verbal  or  oral 
threat.  If  so,  the  instructiou  was  not  erro- 
neous. We  are  not  to  be  understood  as 
holding,  under  the  facts,  that  the  Instruction 
attacked  would  be  wrong  If  "menace"  was 
used  to  characterize  a  threat  by  some  overt 
act  Such  a  gnestion  Is  not  before  us,  and  we 
express  no  opinion  concerning  It. 

2.  In  refusing  to  give  defendant's  instruc- 
tions Nos.  4  and  7  the  court  was  right.  They 
purported  to  contain  the  law  defining  the 
right  of  a  person  to  defend  himself  when  he 
entertains  a  well-grounded  fear  that  he  is  in 
imminent  danger  of  being  killed  or  receiving 
at  the  hands  of  his  adversary  great  bodily 
harm,  but  the  Instructions  tendered  omit- 
ted the  words  "great"  before  "bodily  Injury," 
and  "imminent"  before  "danger."  A  defend- 
ant, though  he  apprehends  danger  at  the 
hands  of  an  adversary,  may  not  resort  to 
self-defense,  unless  be  believes  the  danger 
to  be  "Imminent,"  and  that  he  Is  about  to 
suffer  "great"  bodily  Injury.  Besides,  in 
other  portions  of  the  charge  the  court  fully 
and  fairly  stated  the  law  as  It  Is,  which  de- 
fendant. In  these  defectively  stated  proposi- 
tions, sought  Improperly  to  have  the  court 
give  to  the  Jury. 

3.  The  assignments  of  error  directed  to  the 
rulings  of  the  court  upon  the  admission  and 
rejection  of  evidence  are.  In  the  main,  not 
well  taken.  Defendant  sought  to  show  the 
reputation  of  deceased  for  quarrelsomeness, 
violence,  and  a  vindictive  temper.  The  gen- 
eral rule  is  said  to  be  that  evidence  as  to 
such  reputation  must  be  confined  to  the  com- 
munity In  which  the  person  lives  whose  repu- 
tation is  sought  to  be  shown,  and  limited  to 
some  reasonable  time  previous  to  and  con- 
nected with  the  time  of  the  homicide.  The 
offer  of  proof  here  was  not  so  restricted. 
McKelvey  on  Evidence,  §  119;  1  Greenleaf  on 
Evidence  (16th  £d.)  §  461d;  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  S83.  WhUe  the  rule  is  not 
inelastic,  and  the  authorities  say  there  are 
exceptions  to  It,  yet  the  defendant  did  not 
claim  or  offer  to  show  any  reason  why  the 
usual  practice  should  not  be  followed. 

One  question,  however,  which  the  court 
excluded,  ought  to  have  been  allowed.  The 
defendant  testified  that  a  few  days  before  the 
homicide  the  deceased  had  said  to  him  that 
he  (the  deceased)  was  as  game  as  defendant, 
and  that  defendant  knew  him  of  old.  Upon 
the  trial  defendant  was  asked  by  his  counsel 
what  he  thought  the  deceased  referred  to 
when  be  said  that  he  knew  him  of  old. 
While  It  may  be  true.  In  one  sense,  as  the 
Attorney  General  Insists,  that  It  was  the 
province  of  the  Jury  to  determine  what  this 
language  meant,  so,  also,  in  view  of  the  fact 
that  numerous  threats,  some  communicated, 
others  not,  had  been  made  by  the  deceased 
concerning  the  defendant,  and  defendant 
testified  that  deceased  had  threatened  to  kill 


him,  and  that  these  parties  had  known  each 
other  many  years,  it  was  proper  for  the  de- 
fendant to  tell  the  Jury  what  he  understood 
by  this  language.  We  allude  to  this  matter 
so  that,  in  case  of  a  new  trial,  defendant 
may  be  permitted  to  answer  the  question  pro- 
pounded. 

4.  At  the  request  of  the  district  attorney, 
the  court  gave  what  is  called  in  the  record 
"Plaintiff's  Instruction  No.  5,"  which  reads: 
"You  are  further  Instructed  that,  while  the 
defendant  has  been  permitted  to  testify  what 
his  Intention  was  In  doing  any  of  the  acts 
charged  against  him,  yet  you  are  not  to  take- 
his  statements  as  to  what  his  Intentions  were 
as  conclusive,  but  you  are  to  weigh  them  in 
connection  with  the  other  circumstances  con- 
nected with  the  perpetration  of  the  offense; 
and,  if  the  cirounuttanoes  connected  icith 
the  perpetration  of  the  offente  convince  pov- 
that  the  statements  of  the  defendant  as  to 
what  his  intentions  were  in  shooting  at  WH- 
liam  Conlep  are  opposed  to  the  circumstances 
connected  with  the  perpetration  of  the  of- 
fense, then  it  win  he  your  duty  to  find  that 
his  intentUmt  in  so  shooting  were,  as  mani- 
fested by  the  drcumstances,  to  the  exclusion 
of  what  he  may  say  his  intentions  are."  The- 
italicized  portion  of  this  instructon  is  vigor- 
ously assailed.  That  it  is  palpably  wrong, 
and  was  grievously  prejudicial  to  defendant, 
we  have  not  the  slightest  doubt  It  Invades 
the  province  of  the  Jury,  which,  when  an  Is- 
sue of  fact  is  submitted  to  them,  possess  the- 
exclusive  power  to  pass  upon  the  credibility 
of  witnesses  and  determine  the  weight  and 
sufficiency  of  evidence.  Plncher  v.  People, 
20  Colo.  169,  56  Pac.  902;  Roach  v.  People, 
77  111.  25,  31;  Kerr  on  Homicide,  {  169.  The 
court  here  does  not  say,  if  the  Jury  believed 
that  the  witnesses  who  testified  to  the  cir- 
cumstances connected  with  the  perpetration 
of  the  offense  spoke  the  troth,  and  that  the 
statements  of  the  defendant  with  respect  to 
his  intentions  are  untrue,  that  they  may  be- 
lieve the  former  and  disbelieve  the  latter; 
but  It  baldly  instructs  them  that  It  is  their 
duty  to  find  that  defendant's  Intentions  In 
shooting  the  deceased  were,  not  what  he 
said  they  were,  but  what  the  circumstances 
manifested  them  to  be,  If  only  they  should 
be  convinced  that  defendant's  statements 
were  merely  opposed  to  such  circumstances. 
It  would  be  difficult  to  phrase  an  instruction 
which  more  clearly  than  this  one  invades  the 
well-understood  province  of  the  Jury.  The 
circumstances  connected  with  the  perpetra- 
tion of  the  offense  are  what  the  witnesses 
testified  to  at  the  trial,  and  by  this  Instruc- 
tion the  Jury  were,  in  effect,  told  that,  if  the 
testimony  of  these  witnesses  was  merely  op- 
posed to  that  of  defendant  their  duty  was  to 
disregard  the  latter  and  accept  the  former: 
and  this,  too,  even  though  the  Jury  might  be- 
lieve that  the  statements  which  the  defend- 
ant made  as  to  what  his  intentions  were  in 
doing  the  shooting  were  true,  and  the  testi- 
mony of  the  other  witnesses  relatbig  to  the 
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drcamatances  folse.  The  court  sabatantlally 
■aid:  "Accept  drcumstancea,  whether  yon 
believe  them  tme  or  false,  U  only  they  oi»- 
po8o  defendant's  statementB,  which  you  may 
believe  to  be  true."  It  la  too  clear  for  argu- 
ment that  this  was  a  harmful  Inatructlon  to 
the  defendant. 

Judgment  reversed,  and  cauM  remanded 
for  a  new  trial. 

Reversed. 


33  Colo.  258 

PEOPLE!  ex  rd.  SCHOOL  DISTRICT  NO.  8S 

V.  COURT  OP  APPEALS. 

(Supreme  Court  of  Colorado.    March  6,  1905.) 

-OOUBT   OF   APPXALB  —  DECISION— BEVIEW—OKB> 

TIOBABI — JU8TICKS — OBJECTION  TO  JUBIS- 

DIOnON— WAIVBB  OF  6B0UNDS. 

1.  The  decision  of  tha  Court  of  Appeals  that 
defendant,  who  apuealed  to  the  county  court 
from  a  Justice's  judgment,  waived  the  right  to 
urge  grounds  of  objection  to  the  justice's  juris- 
diction of  defendant's  iierson,  which  were  not 
presented  to  the  justice,  was,  if  incorrect,  mere 
error,  and  not  reviewable  by  the  Supreme  Court 
by  certiorari 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9^ 
Cent  Dig.  Certiorari,  U  40,  42.] 

2.  Where  a  defendant  apeelally  appears  Im- 
fore  a  justice,  and  moves  to  dismiss  for  want  of 
jurisdiction  of  the  person,  based  on  specific 
grounds,  he  waives  the  right,  on  appeal,  to  urge 
any  grounds  not  presented  to  the  justice. 

[Ed.  Note. — For  cases  injioint,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  {{  508-518, 
776-780.] 

Certiorari  by  the  people,  4M1  the  relation  of 
School  District  No.  38,  in  tlie  county  of 
Boulder,  to  review  the  judgment  of  the 
<X>urt  of  Appeals  in  au  action  by  Lillian 
Waters  against  relator  (77  Pac.  255).  Writ 
'denied. 

A.  O.  Potter,  for  petitioner. 

PBR  CURIAM.  Petitioner  has  applied  to 
liave  this  court  review  the  judgment  of  the 
Court  of  Appeals  rendered  in  the  case  of 
School  District  No.  88  v.  Waters,  reported 
In  77  Pac.  255.  The  application  is  based 
upon  two  grounds:  (1)  That  the  Court  of 
Appeals  was  without  jurisdiction  to  render 
the  judgment  it  did;  and  (2)  that  the  deci- 
alon  is  contrary  to  the  prior  decisions  of  tlUa 
-court. 

It  appears  from  the  opinion  of  the  Cionrt 
-of  Appeals  that  suit  was  brought  against  pe- 
titioner before  a  justice  of  the  peace;  that 
petitioner  appeared  specially,  and  moved  to 
quash  the  summons  and  abate  the  action 
upon  the  ground  that  it  had  not  been  served 
with  summons  by  any  officer  authorized  to 
serve  that  process;  that  by  the  return  It  did 
not  appear  that  it  was  summoned;  that  It 
did  not  appear  from  the  record  that  the  jus- 
tice had  authority  to  appoint  a  special  con- 
stable; and  that  the  school  district  had  not 
been  served.  This  motion  was  overruled. 
The  school  district  did  not  participate  in  the 
trial,  which  resulted  in  a  Judgment  against  it. 


bnt  took  and  perfected  an  appeal  to  tb« 
county  court,  where  it  again  specially  ap- 
peared, and  filed  another  motion  to  quash, 
based  substantially  upon  the  grounds  stated 
In  the  one  filed  before  tbe  justice,  and.  In 
addition,  stated;  "Because  tbe  justice  of  the 
peace  who  assumed  to  try  the  above-entitled 
action  had  no  jurisdiction  to  try  the  same. 
Because  this  court  can  acquire  no  more  ju- 
risdiction than  the  justice  of  the  peace  had 
In  this  action."  These  additional  grounds 
appear  to  have  been  based  upon  tbe  fact 
that  the  tchool  district  was  not  situate  in 
the  precinct  in  which  the  suit  was  commen- 
ced before  the  justice  of  the  peace.  This 
motion  was  also  overruled.  Later  the  cause 
was  tried,  the  defendant  not  appearing. 
Judgment  was  again  rendered  against  the 
defendant,  from  which  it  appealed  to  tbe 
Court  of  Appeals.  That  tribunal  decided 
that  the  failure  of  the  school  district  to  raise 
the  question  before  the  justice  that  the  suit 
was  commenced  in  the  wrong  precinct  was  a 
waiver  of  the  right  to  raise  it  in  the  county 
court. 

There  is  clearly  no  merit  In  the  contention 
of  petitioner  that  the  Ourt  of  Appeals  was 
without  jurisdiction  to  render  the  judgment 
it  did.  The  proposition  presented  to  that 
tribunal  was  whether  or  not  the  school  dis- 
trict had  waived  its  right  to  raise  the  ques- 
tion of  tbe  jurisdiction  of  the  justice  of  the 
peace  upon  the  ground  that  the  action  was 
commenced  before  a  Justice  of  a  precinct 
in  which  the  district  was  not  situate.  If 
the  conclusion  of  the  Court  of  Appeals  on 
this  question  was  wrong,  It  was  merely  er. 
ror,  and  is  not  sufficient  to  invest  this  court 
with  authority  to  review  its  judgment  on 
certiorari.  People  ex  rel.  T.  CJonrt  of  Ap- 
peals, 75  Pac.  921. 

But  it  is  contended  that  tbe  judgment  of 
the  Court  of  Appeals  in  holding  that  the  dis- 
trict had  waived  Its  right  to  raise  the  ques- 
tion of  jurisdiction  in  tbe  county  court, 
based  upon  the  ground  that  the  suit  was 
commenced  in  the  wrong  precinct,  is  in  con- 
flict with  the  prior  decisions  of  this  court 
on  that  question.  In  support  of  this  prop- 
osition our  attention  is  directed  to  Melvln 
V.  Latshaw,  2  Colo.  81,  and  Downing  v. 
Florer,  4  Colo.  208.  In  the  first  case  it  ai>. 
pears  that  the  defendant  in  a  suit  brought 
before  a  justice  of  the  peace  moved  to  dis- 
miss for  want  of  jurisdiction,  because  he 
did  not  reside  in  the  county  in  which  the 
action  was  brought;  that  this  motion  was 
overruled;  that  the  defendant  made  no  fur- 
ther appearance,  except  to  appeal  from  the 
judgment  which  the  justice  afterwards  ren- 
dered against  him.  In  the  second  case  the 
defendant  was  sued  before  a  justice  in  a 
precinct  in  which  he  did  not  reside.  He  suf- 
fered judgment  by  default.  In  each  case  it 
was  held  that  the  defendant,  by  appealing, 
had  not  waived  his  right  to  question  tbe 
jurisdiction  of  the  justice.  These  cases,  how- 
ever,  are  entirely  different  from  the  one  at 
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bar.  The  effect  of  the  decision  of  tbe  Court 
of  Appeals  is  that,  where  a  defendant  spe- 
cially appears  before  a  justice  of  the  peace, 
and  mores  to  dismiss  for  want  of  Jiurlsdlc- 
tion  of  the  person,  based  upon  specific 
grounds,  he  waives  tbe  right  on  appeal  to 
urge  those  which  were  not  presented  before 
the  Justice.  That  particular  question  was 
not  determined  in  either  of  the  cases  In  thlE> 
court  to  which  we  have  referred,  nor  has  our 
attention  been  directed  to  any  other  decision 
of  this  court  where  that  proposition  was  in- 
volved. It  is  therefore  manifest  that  the 
claim  on  the  part  of  the  petitioner  that  the 
decision  of  the  court  of  appeals  Is  in  conflict 
with  prior  decisions  of  this  court  Is  without 
merit.  The  writ  Is  therefore  denied,  and 
the  proceedings  dismissed. 
Writ  denied  and  proceedings  dismissed. 


3.3  Colo.  306 

PEOPLE  ex  rel.  PRATT,  Judge,  v.  STEVENS, 
Judge. 

(Supreme  Court  of  Colorado.    March  20.  1905.) 

PROHIBITION— OFFICE  OF  WRIT— ADEQUATE 
BEMEDT. 

A  writ  of  prohibition  is  not  applicable 
where  the  ordinary  remedies  by  law  are  appli- 
cable and  adequate,  nor  may  it  be  permitted  to 
supersede  the  functions  of  an  appeal  or  writ  of 
error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Prohibition,  §§  4-19.] 

Application  by  the  people,  on  tbe  relation 
of  Stephen  R.  Pratt,  as  Judge  of  the  county 
court  of  Arapahoe  county,  for  a  writ  of  pro- 
hibition against  the  district  court  of  the  Sev- 
enth Judicial  District.     Dismissed. 

Jno.  A.  De  Weese  and  C.  W.  Cuykendall, 
for  relator.    B.  C.  Hlillard,  for  respondent. 

PER  CURIAM.  The  facts  necessary  to 
consider  In  determining  this  application  are 
as  follows:  A  Mrs.  Mlshwitz  brought  an  ac- 
tion for  divorce  In  the  county  court  of  Arapa- 
hoe county.  The  defendant  filed  a  motion 
for  a  change  of  place  of  trial  upon  the  ground 
of  residence  and  the  place  of  the  service  of 
the  summons,  claiming  that  by  his  motion  he 
was  entitled  to  the  change  as  a  matter  of 
right.  The  motion  was  overruled.  He  then 
applied  to  the  district  court  of  Mesa  county 
for  a  writ  of  prohibition  against  the  county 
court.  In  response  to  the  alternative  writ 
the  petitioner  filed  a  motion  for  a  change  of 
place  of  trial  to  the  district  court  of  Arapahoe 
county,  claiming  that  he  was  entitled  to  such 
change  as  a  matter  of  right.  This  motion 
was  overruled,  whereupon  application  was 
made  by  tbe  petitioner  to  this  court  for  a 
writ  of  prohibition  against  the  district  court 
of  Mesa  county.  In  People  ex  rel.  v.  District 
Court,  29  Colo.  1,  66  Pac.  888,  it  was  said: 
"A  writ  of  prohibition  is  not  one  of  right. 
It  may  Issue  In  extraordinary  cases,  in  the 
exercise  of  a  sound  discretion  of  the  court  to 
which  tbe  application  therefor  is  addressed; 


but  never  where  tbe  ordinary  remedies  by 
law  are  applicable  and  adequate.  Neither 
should  it  be  permitted  to  supersede  tbe  ordi- 
nary functions  of  an  appeal  or  writ  of  er- 
ror." That  ruling  is  particularly  applicable 
to  this  case.  Irrespective  of  the  question  of 
the  Jurisdiction  of  the  district  conrt,  it  is 
plain  that  the  questions  which  the  real  party 
in  Interest  desires  to  litigate  and  have  deter- 
mined in  this  proceeding  can  be  reviewed  on 
appeal  or  error  from  the  final  judgment  of 
the  district  court,  and  that  such  procedure  Is 
adequate.  No  rights  of  the  parties  in  in- 
terest will  be  jeopardized  by  remitting  them 
to  these  remedies. 

The  application  is  denied,  and  the  pro- 
ceedings dismissed. 


33  Colo.  134 
ZIPPERIAN  v.  PEOPLE. 
(Supreme  C!ourt  of  Colorado.    Feb.  6,  19(6.) 

IfUBOEB  —  CONTINUANCE — RECORD — OTIN6  DEC- 

]:.ABATIONS— MOTIVE— BURDEN    OF   PROOF 

—MALICE— INSTRUCTIONS. 

1.  The  overruling  of  a  motion  for  continuance 
need  not  be  reviewed  where  the  application  for 
continuance  and  the  affidavits  in  its  support  are 
not  set  forth  in  the  abstract  of  the  record  as  re- 
quired by  the  Supreme  CV>urt  rales. 

2.  Statements  are  admissible  as  dying  declara- 
tions, it  satisfactorily  appearing  tiiat  they  were 
made  under  a  sense  of  impending  death,  though 
deceased  did  not  at  the  time  state  they  were  so 
made. 

3.  Both  oral  and  written  dying  declarations 
may  be  admitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {{  438-441,  462.] 

4.  To  show  motive  for  the  killing,  evidence 
that  deceased  had  caused  an  information  for 

burglary  to  be  filed  against  defendant  is  compe- 
tent. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  §§  323,  325.] 

5.  Defendant's  requested  instruction  that  the 
jury  should  give  no  more  weight  to  dying  dec- 
larations than  they  would  to  the  testimony  of 
a  witness  not  subjected  to  cross-examination 
should  be  given. 

[Ed.  Note. — For  cases  in  point,  see  voL  26. 
C^nt  Dig.  Homicide,  §  463.] 

6.  That  the  justice  taking  down  declarations, 
clearly  intended  by  the  person  making  them  as 
dying  declarations,  treated  the  instrument  as 
a  criminal  complaint,  is  no  reason  for  disre- 
garding it  as  a  dying  declaration. 

7.  An  instruction  that,  to  justify  an  inten- 
tional shooting  on  the  ground  of  self-defenae,  it 
must  apppear  to  the  reasonable  satisfaction  of 
the  jury  that  defendant  bad  reasonable  cause 
to  believe,  etc.,  is  erroneous ;  it  being  enough  to 
sustain  the  plea  of  self-defense  if  by  any  evi- 
dence a  reasonable  doubt  is  raised  in  the  minds 
of  the  jury  of  the  truth  of  any  essential  element 
of  the  charge  against  defendant. 

8.  The  charge  shonld  instruct  the  jury  that 
guilt  must  be  established  "from  the  evidence." 

9.  It  should  be  made  clear  by  the  instructions 
that  malire  is  not  a  presumption  of  law,  but  a 
question  of  fact  for  the  jury  under  the  evi- 
dence. 

Error  to  District  0)urt,  La  Plata  County; 
Jas.  L.  Russell,  Judge. 

Jacob  Zlpperlan  was  convicted  of  murder, 
and  appeals.    Reversed. 
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W.  A.  Reese  and  Reese  McCloskey,  for 
plaintiff  In  error.  N.  C.  Miller,  Atty.  Gen., 
ana  I.  B.  Melville,  Asst.  Atty.  Gen.,  for  the 
People. 

OAMPBGLL,  J.  The  defendant  was  In- 
formed against  for  the  murder  of  Matt  L<ux- 
slnger.  The  killing  was  admitted,  and  de- 
fendant pleaded  self-defense.  He  was  con- 
victed of  murder  of  the  first  degree,  and  the 
Jury  fixed  the  penalty  at  imprisonment  in 
tlie  penitentiary  for  life,  at  hard  labor.  The 
principal  questions  argued  by  counsel  are 
directed  to  rulings  of  the  court  below  in  giv- 
ing and  refusing  Instructions,  In  denying 
defendant's  application  for  a  continuance, 
to  the  overruling  of  Ills  challenge  for  cause 
to  a  Juror,  and  in  admitting  certain  evidence 
offered  by  the  prosecution. 

1.  The  defendant's  application  for  a  con- 
tinuance and  the  affidavits  in  its  support  are 
not  get  forth  In  the  abstract  of  the  record 
as  our  rules  require,  and  for  that  reason 
alone  the  errors  assigned  to  the  ruling  upon 
It  might  be  disregarded.  The  evidence 
which  Is  said  to  exhibit  the  disqualification 
of  the  challenged  Juror  is  found  in  the  ab- 
stract, and  in  that  respect  the  overruling  of 
the  challenge  is  thereby  fairly  presented. 
But  as  the  Judgment  must  be  reversed  for 
errors  in  giving  and  refusing  instructions, 
it  is  not  necessary  to  pass  upon  the  objec- 
tions assigned  to  these  rulings  of  the  court, 
which  occurred  before  the  Jury  was  impan- 
eled. 

2.  One  of  the  exceptions  to  the  rule  which 
excludes  hearsay  evidence  pertains  to  dying 
declarations.  They  are  admissible  in  evi- 
dence "where  the  death  of  the  deceased  Is  the 
subject  of  the  charge,  and  the  circumstances 
of  the  death  are  the  subject  of  the  dying 
declaration."  If  made  when  the  deceased  is 
in  extremis,  with  a  belief  entertained  by  him 
that  his  death  is  imminent  and  there  is  no 
farther  hope  for  him  in  this  life,  they  may  be 
admitted  in  evidence,  though  the  defendant 
was  not  present  at  the  time  they  were  made, 
and  had  no  opportunity  for  cross-examina- 
tion. 1  Roscoe's  Criminal  Evidence  (8th  Ed.) 
65  et  seq.;  Wharton's  Criminal  Evidence 
(9th  Ed.)  f  276  et  seq.;  1  Greenleaf  on  Evi- 
dence (15th  Ed.)  {  166  et  seq.;  State  v.  Gray 
(Or.)  74  Pac  027.  What  are  claimed  to  be 
the  dying  declarations  of  Luxsinger  were 
offered  by  the  people,  and  admitted  by  the 
court.  The  defendant  objects  to  this  mllng 
because,  as  he  says,  when  the  declarations 
were  made  Luxsinger  did  not  believe  that 
he  was  about  to  die,  nor  was  it  made  to 
appear  that  he  had  given  up  all  hope  of  re- 
covery. He  was  shot  by  the  defendant  in 
the  forenoon  of  November  13,  1903,  and  died 
about  4:40  in  the  afternoon  of  the  following 
day.  At  different  times  during  the  day  of 
bis  death,  while  not  in  express  terms  saying 
that  he  believed  death  imminent  and  that 
be  Imd  no  hope  of  recovery,  Luxsinger  made 
other  statements  from  which  it  is  clearly  ap- 


parent that  such  was  his  firm  belief.  About 
3  o'clock  on  the  afternoon  of  this  day  he 
made  a  voluntary  statement,  which  was  re- 
duced to  writing  by  a  Justice  of  the  peace 
then  present — several  other  witnesses  also 
being  present — ^and  at  Its  conclusion,  which 
was  about  40  minutes  before  death  ensued, 
the  writing  was  read  over  to  Luxsinger,  and 
he  said  it  was  true,  though  he  did  not  sign 
the  same,  but  expressed  Ills  willingness  to 
verify  it  This  statement,  as  written  out 
by  the  officer,  in  all  substantial  particulars 
corresponds  to  and  harmonizes  with  wliat 
a  number  of  witnesses  testify  that  Luxsinger 
said  about  the  shooting  earlier  in  the  day. 
Luxsinger  was  seriously  wounded,  having 
been  shot  by  the  defendant  three  times; 
two  of  the  shots  taking  effect  in  vital  jtarts 
of  his  body.  Voluntarily,  as  well  as  in  re- 
sponse to  questions  put  to  him,  Luxsinger 
repeatedly  said  on  the  day  of  his  death  ttiat 
he  "had  got  to  die,  and  that  he  would  never 
get  over  the  shots  which  he  bad  received," 
that  he  was  "about  dead,"  and  that  be  was 
"done  for."  To  one  of  his  friends  he  said: 
"Well,  Reese,  they've  got  me  this  time."  To 
which  Ills  friend  answered:  "Don't  worry 
about  that.  You  may  get  over  tliis."  Lux- 
singer replied:  "No;  I'll  never  get  over  this. 
I've  got  to  die."  When  one  of  the  witnesses 
was  about  to  put  a  teakettle  on  the  stove  for 
the  purpose  of  warming  water  for  him  to 
drink,  and  the  suggestion  was  made  tliat  the 
bottom  of  the  kettle  would  be  blackened  If 
placed  directly  over  the  fire  Luxsinger  re- 
plied: "I  don't  suppose  It  makes  any  differ- 
ence. I'll  never  use  it  again,  anyway" — and 
immediately  replied,  when  the  snggestlon 
was  made  that  the  wounds  were  not  so  seri- 
ous as  he  believed:  "Well,  I'll  never  get  over 
this."  In  speaking  of  tiireshing  some  grain 
tliat  he  wanted  to  have  done  on  the  follow- 
ing day,  he  remarked  that,  while  the  thresh- 
ing would  not  do  him  any  good,  "it  will  do 
some  one  else  some  good";  that  he  was 
"done  for."  These  and  similar  expressions 
were  used  by  Luxsinger  throughout  the  day 
and  before  he  made  the  oral  and  written 
statements  concerning  the  homicide  wliich 
the  court  admitted  in  evidence.  Mr.  Green- 
leaf,  at  section  158  of  his  valuable  work  on 
Evidence,  says  that  the  admissibility  of  dying 
declarations  does  not  depend  upon  the  fact 
that  at  the  time  they  were  stated  by  the  de- 
ceased to  be  made  under  a  sense  of  im- 
pending death,  but.  If  it  satisfactorily  ap- 
pears In  any  mode  that  they  were  made  un- 
der that  sanction,  they  are  admissible.  Our 
conclusion  from  the  evidence  Is  that  Luxsing- 
er believed  at  and  l)efore  the  time  when  he 
made  these  declarations  that  Immediate  dis- 
solution was  at  hand,  and  that  there  was  no 
hope  of  hla  recovery.  The  ruling  of  the 
court  admitting  the  dying  declarations  was 
correct  Defendant  also  objects  to  the  rul- 
ing under  which,  after  the  written  statement 
was  introduced,  oral  dying  declarations  made 
at  other  times  were  admitted.    It  was  right 
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Both  kinds  are  competent    State  v.  Carrlng- 
ton  (Utah)  50  Pae.  528. 

3.  The  prosecution,  by  oral  testimony  of 
the  district  attorney,  showed  that  before  the 
homicide  Luxslnger  had  caused  to  be  filed  an 
Information  against  defendant  for  burglary, 
which  was  pending  when  the  shooting  occur- 
red. This  was  competent  evidence,  tending  to 
show  motlye  for  the  killing.  Kunde  r.  State 
(Tex.  App.)  3  S.  W.  325 ;  Martin  v.  Common- 
wealth (Ky.)  19  S.  W.  580 ;  Williams  y.  State, 
69  Ga.  11;  Hodge  v.  State  (Ala.)  12  South. 
164,  38  Am.  St.  Rep.  145;  State  T.  Geddes 
(Mont.)  55  Pac.  019. 

4.  In  one  of  its  instructions  to  the  Jury, 
the  court,  after  stating  that  if  the  jury  be- 
'lieyed  that  the  dying  declarations  were  made 
under  the  safeguards  which  the  law  throws 
around  them,  concluded  with  the  direction 
that  the  jury  might  then  consider  such  dec- 
larations in  their  deliberations.  The  de- 
fendant tendered  several  instructions  to  the 
court  to  the  effect  that  the  jury  should  give 
to  dying  declarations  no  more  weight  than 
they  would  to  the  testimony  of  a  witness  not 
subjected  to  cross-examination.  Reputable 
authorities  say  that  such  direction  should 
have  been  given  to  the  jury,  and  It  was  error 
to  refuse  the  request  embodying  this  principle 
of  law  which  the  tendered  instructions  con- 
tained. In  the  event  of  a  new  trial,  8u<^ 
caution  should  be  given.  1  Roscoe's  Cr.  Ev. 
(8th  Ed.)  62  et  seq. ;  People  v.  Kraft,  148  N. 
Y.  631,  43  N.  E.  80 ;  People  v.  Corey,  157  N. 
Y.  332,  51  N.  E.  1024;  State  v.  Eddon,  8 
Wash.  202,  36  Pac.  139;  State  v.  Trusty,  1 
Pennewill  (Del.)  319,  40  Atl.  766;  1  Green- 
leaf  on  Evd.  (15th  Ed.)  {  162;  Wharton's 
Crim.  Evd.  (9th  Ed.)  §  276  et  seq. 

5.  Still  another  objection  argued  is  that 
the  declarations  of  deceased  were  taken  down 
by  a  justice  of  the  peace  upon  a  blank  crim- 
inal complaint,  and  that  officer  afterwards 
filed  this  paper  in  his  justice  docket,  and 
entered  the  same  as  a  criminal  cause  against 
defendant,  and  Issued  a  warrant  upon  it ;  the 
point  being  that  this  tended  to  show  that 
the  statements  of  Luxsinger  were  not  intend- 
ed by  him  as  a  dying  declaration,  but  as 
constituting  matter  for  a  criminal  complaint. 
We  do  not  consider  the  fact  that  the  justice 
treated  this  Instrument  as  a  criminal  com- 
plaint a  reason  for  disregarding  it  as  a 
dying  declaration,  for  the  evidence  clearly 
shows  that  Luxslnger  himself  intended  it  as 
a  dying  declaration  concerning  the  homicide 
under  investigation. 

6.  In  instruction  No.  14  given  by  the  court 
of  its  own  motion,  the  jury  were  told  that, 
if  they  believed  from  the  evidence  that  de- 
fendant lntenti<Mially  shot  and  killed  de- 
ceased as  charged,  "then,  before  such  killing 
can  be  justified  on  the  ground  of  self  de- 
fense, it  must  appear  to  the  reasonable  sat- 
isfaction of  the  juty,  from  the  whole  of  the 
e<ridence,  that  the  defendant  at  the  time  of 
dhooting  had  reasonable  cause  to  believe,  and 
41d  honestly  believe,  that  the  deceased  was 


about  then  ta  kill  him  (the  defendant)  or  do 
him  some  great  bodily  harm,"  etc.  In  this 
the  court  was  manifestly  wrong.  Substan- 
tially this  instruction  has  been  condemned  by 
this  and  other  courts.  It  is  not  incumbent 
upon  the  defendant  In  a  criminal  case,  either 
by  bis  own  evidence  or  that  of  the  people^ 
or  both  combined,  to  prove  anything  to  the 
satisfaction  of  the  jury.  It  is  sufficient  to 
sustain  the  plea  of  self-defense  if  the  de- 
fendant, by  any  evidence  in  the  case,  succeeds 
in  raising  a  reasonable  doubt  in  the  minds  of 
the  jury  of  the  truth  of  any  essential  ele- 
ment of  the  charge  made  against  him.  -  Kent 
V.  People,  8  Colo.  563,  581,  9  Pac.  852 ;  Bab- 
codi  V.  People,  13  Colo.  515,  523,  22  Pac.  817; 
Brooke  v.  People,  23  Colo.  375,  48  Pac.  502; 
McNamara  v.  People,  24  Colo.  61,  48  Pac. 
541 ;  Van  Straaten  v.  People,  26  Colo.  184,  56 
Pac.  905;  Alexander  v.  People,  96  111.  96; 
Wacaser  v.  People,  134  III.  438,  25  N.  E.  964; 
Smith  V.  People.  142  111.  117,  122,  31  N.  E. 
599;  Trnmble  v.  Territory,  3  Wyo.  280,  21 
Pac.  1081,  6  li.  R.  A.  384.  A  bnrden  was  thus 
put  upon  the  defendant  which  the  law  does 
not  sanctloa 

7.  Another  error  argued  by  defendant's 
counsel,  which  of  itself  might  not  be  suffi- 
cient to  work  a  reversal,  demands  considera- 
tion at  our  hands.  Some  of  the  instructions 
required  the  jury  to  make  their  findings  from 
the  evidence.  In  others  ttiis  essential  re- 
4iuirement  is  omitted.  In  the  general  in- 
struction as  to  legal  presumptions  In  favor 
of  an  accused,  the  jury  are  told  that  the  de- 
fendant is  presumed  to  be  innocent  until  his 
guilt  is  established  beyond  a  reasonable 
doubt,  and  that  the  burden  of  proof  is  on  the 
people  to  establish  every  material  fact  neces- 
sary to  constitute  the  prisoner's  guilt  beyond 
a  reasonable  doubt  But  the  jury  are  not 
told  that  the  guilt  must  be  established  from 
the  evidence,  or  that  the  people  must  estab- 
llsh  every  material  fact  from  the  evldoace. 
In  case  of  another  trial  the  district  court 
should  bear  in  mind  what  was  said  by  Chief 
Justice  Hayt  in  Gorman  t.  People,  17  Cola 
596,  31  Pac.  335,  31  Am.  St  Rep.  35a  After 
adverting  to  the  necessity  of  advising  the 
Jury  that  their  findings  must  be  based  on 
the  evidence,  he  observed:  "The  charge, 
when  considered  as  a  whole,  ought  to  be  so 
clear  in  this  respect  that  Intelligent  men  will 
have  this  principle  of  law  clearly  before  them 
when  deliberating  upon  a  verdict"  See,  also, 
Boykin  t.  People,  22  Colo.  496,  499,  45  Pac 
419. 

8.  In  instructions  tendered  by  the  defend* 
ant  as  to  bis  right  to  rely  upon  what  appear- 
ed to  him  to  be  imminent  danger,  the  law  em- 
bodying the  principle  in  question  was  In 
gome  particulars  more  folly  and  clearly  ex- 
presses' than  in  the  instructions  given  by  the 
court  of  its  own  motion.  We  deem  it  fitting 
further  to  remark  that,  if  the  defendant  is 
tried  again,  the  court  should  be  careful  to 
make  it  clear  to  the  jury  that  malice  Is  not 
a  presumption  of  law,  but  a  question  of  fact 
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for  the  Jury  to  determine  from  the  evidence, 
under  Instructions  of  the  court  NUan  v. 
People,  27  Oolo.  206,  211,  60  Pac  485.  In- 
struction No.  9  might  be  difficult  to  reconcile 
with  this  decision. 

Because  of  the  error  of  the  court  in  giving 
Instruction  No.  14,  and  refusing  to  give  de- 
fendant's Instruction  as  to  the  credit  to  be 
given  to  dying  declarations,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

33  Colo.  264 

PEOPLE  ex  rd.  LATHKOP  v.  COURT  OF 

APPEALS  et  al. 
(Supreme  Court  of  Colorado.    March  6,  ld05.) 

cotrmw— COURT  of  appeals— bulks  of  prac- 
tice— coNFOBMrry  to  supreme  ooubt — re- 
view of  JUDQItENTS— certiorari  FROM  SU- 
PBEUE  COURT. 

1.  Certiorari  will  not  issue  by  the  Supreme 
Court  to  the  Court  of  Appeals  unless  the  latter 
court  was  without  jurisdiction  to  render  the 
judgment  complained  of,  or  unless  it  clearly 
ignored  some  decision  of  the  Supreme  Court,  or 
unless  cases  are  presented  involving  the  same 
principles. 

2.  Under  Sess.  Laws  1891.  p.  120,  i  6,  au- 
thorizing the  Court  of  Appeals  to  adopt  rules  of 
procedure  so  far  similar  to  those  of  the  Supreme 
Court  as  may  be  practicable,  the  determination 
of  the  question  as  to  how  nearly  similar  to 
the  procedure  of  the  Supreme  Coiirt  the  rules  of 
the  Court  of  Appeals  must  be  is  confided  to  the 
legal  discretion  of  the  judges  of  the  Court  of  Ap- 

3.  Under  Sess.  Laws  1891,  p.  120,  {  6,  requir- 
ing rules  of  the  Court  of  Appeals  to  be  so  far 
similar  as  practicable  to  those  of  the  Supreme 
Court,  the  action  of  the  Court  of  Appeals  in 
advancing  a  cause,  which  was  not  subject  to 
advancement  as  a  matter  of  right,  before  it  was 
ready  for  submission,  was  not  such  a  departure 
from  the  practice  of  the  Supreme  Court,  nor 
did  the  result  of  such  action  in  bringing  the 
cause  on  for  hearing  before  the  Court  of  Ap- 
peals instead  of  before  the  Supreme  Court,  be- 
fore which  it  would  have  come,  owing  to  the 
abolition  of  the  Court  of  Appeals,  had  it  not 
been  advanced,  constitute  such  an  Injury  to  the 
objecting  party  as  to  authorize  the  issual  of 
a  writ  of  certiorari  from  the  Supreme  Court 
to  review  the  judgment  of  the  Court  of  Ap- 
peals. 

Original  application  by  the  people,  on  the 
relation  of  Mary  F.  Lathrop,  for  a  writ  of 
certiorari  to  the  Court  of  Appeals  and  others. 
Dismissed. 

C.  C.  Brown,  for  relator.  McBeth  Sc  May, 
for  respondent  Moses  Hallett. 

PER  CURIAM.  The  relator,  an  attorney 
at  law,  as  plaintiff,  brought  her  action  in  the 
district  court  of  the  city  and  county  of  Den- 
ver against  Moses  Hallett,  as  executor  and 
trustee  under  the  last  will  and  testament  of 
George  W.  Clayton,  deceased,  and  the  city 
of  Denver,  as  co-trustee  thereunder,  to  re- 
cover a  judgment  for  legal  services,  which 
she  claimed  to  have  performed  under  a  con- 
tract therefor  with  such  executor  in  a  con- 
test proceeding  over  the  validity  of  the  will. 


which  Judgment,  when  recovered,  she  sought 
to  have  made  a  Hen  upon  the  property  of  the 
estate.  The  district  court  found  against  her, 
and  Its  Judgment  was  afHrmed  upon  appeal 
by  our  Court  of  Appeals.  Lathrop  v.  Hal- 
lett; 77  Pac.  1095.  To  obtain  a  review  of 
the  latter  Judgment,  Lathrop  files  here  this 
petition  for  a  writ  of  certiorari. 

Some  of  the  grounds,  to  which  many  an- 
thorltles  are  cited,  upon  which  she  bases  her 
right  to  a  review,  do  not  call  for  any  con- 
sideration at  our  hands.  They  concern  al- 
leged error  in  rulings  upon  matters  clearly 
within  the  Jurisdiction  of  the  Court  of  Ap- 
peals, which  rulings,  are  not  antagonistic  to 
any  former  decisions  of  the  Supreme  Court 
The  latest  pronouncement  of  this  court  as  to 
its  authority  to  review  Judgments  of  the 
Court  of  Appeals  upon  certiorari  is  found  in 
People  ex  rel.  Hagerman  v.  Court  of  Appeals 
(Colo.  Sup.)  75  Pac.  407.  Its  previous  deci- 
sions are  therein  cited,  and  the  doctrine  of 
the  cases  summarized  by  the  writer  of  the 
opinion  in  tlie  statement  that,  unless  the 
Court  of  Appeals  Is  without  Jurisdiction  to 
render  the  Judgment  or  unless  In  a  clear  case 
it  Ignores  some  decision  of  this  court,  or 
unless  cases.  If  any,  are  presented  involving 
the  same  principles,  certiorari  will  not  be 
granted.  Let  us  test  the  pending  application 
In  the  light  of  this  doctrine,  and  see  If  there 
was  Jurisdiction  below,  or  a  refusal  to  be 
gnided  by  our  previous  decisions. 

There  is  no  doubt  that  the  Court  of  Ap- 
peals had  authority  to  pronounce  the  judg- 
ment which  Is  here  attacked,  MKs  Lathrop 
herself  Invoked  Its  Jurisdiction,  and  in  that 
respect  acted  advisedly.  It  is  claimed,  how- 
ever, that,  in  rendering  tliat  Judgment  pre- 
vious decisions  of  this  court  were  willfully 
disregarded  In  the  following  particulars; 

1.  In  an  action  pending  In  the  Court  of 
Appeals,  which  was  not,  under  the  statute, 
one  that  could  be,  as  matter  of  right  ad- 
vanced on  the  hearing  docket,  against  peti- 
tioner's objection  that  tribunal  made  an  or- 
der that  tlie  same  be  advanced,  which  was 
entered  before  the  cause  was  ready  for  sub- 
mission. '  Thereby,  It  is  said,  were  ignored 
the  statute  and.  a  prior  decision  of  this  court 
on  a  question  of  practice  (Dickinson  v.  Freed, 
24  Colo.  483,  52  Pac.  209),  where  it  was  de- 
clared to  be  the  established  practice  of  this 
court  where,  as  a  matter  of  right  or  for 
good  cause  shown,  a  cause  may  be  advanced, 
not  to  entertain  an  application  therefor  until 
the  abstract.  *nd  all  the  briefs  have  been 
filed  in  accordance  with  the  rule  of  court, 
and  the  cause  Is  ready  for  submission.  The 
very  case  cited  recognizes  by  Implication  that 
actions  not  within  the  letter  of  the  statute 
may,  for  good  cause  shown,  be  advanced, 
though  the  parties  are  not,  as  of  right  en- 
titled to  the  order.  So  there  Is  nothing  to 
the  argument  that  the  action  could  not  In 
any  event,  be  hastened  for  hearing.  It 
should  be  borne  in  mind  that  under  the  so- 
called  "CX)urt  of  Appeals  Act"  (Sess.  Laws 
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1891,  p.  118),  by  section  6,  p.  120,  thereof, 
the  Court  of  Appeals  had  power  to  adopt 
rules  regulating  procedure  therein,  provided 
that  such  procedure  shall  be  so  far  similar 
to  that  of  the  Supreme  Court  as.  In  the  judg- 
ment of  the  Judges  of  the  Court  of  Appeals, 
may  be  practicable.  It  Is  to  be  obserred,  in 
the  first  place,  that,  while  the  order  did  con- 
template the  advanchig  of  the  cause  before 
the  same  was  ready  for  submission,  it  also 
provided  therein  that  the  respective  briefs 
should  be  filed  witliln  a  certain  time,  and 
when  compliance  therewith  was  had  the 
cause  would  be  set  for  oral  argument  upon 
the  application  of  either  party.  In  a  sub- 
stantial sense,  therefore,  the  canse  was  not 
advanced  until  after  it  was  at  issue,  since 
oral  argument,  which  the  parties  requested, 
was  not  had  until  after  the  abstracts  and 
briefs  were  all  filed.  But  if  It  be  conceded 
that  the  order  was,  under  our  practice,  pre- 
maturely made,  we  are  not  prepared  to  say 
that  for  a  failure  strictly  to  conform  thereto 
such  action  of  the  Court  of  Appeals  may  be 
reviewed  here  upon  certiorari.  The  estab- 
lished practice,  not  any  specific  rule,  of  this 
court,  precludes  a  par^  as  a  matter  of  right 
from  moving  to  have  a  cause,  In  a  proper 
case,  advanced  until  It  Is  at  Issue.  This, 
however,  is  far  from  saying  that  the  court 
may  not,  for  a  reason  satisfactory  to  Itself, 
or  of  Its  own  motion,  deviate  from  the  prac- 
tice, and  in  a  proper  case  advance  a  cause 
on  the  docket  before  the  same  is  at  issue. 
We  are  not  to  presume  that  prejudicial  error 
was  committed,  and,  for  aught  that  appears 
to  the  contrary,  the  order  here  may  have 
been  made  before  the  cause  was  at  issue, 
because  appellant  there  (petitioner  here)  ask- 
ed for  and  obtained  a  long  extension  of  time 
for  the  filing  of  her  brief. 

There  is  a  further  contention  by  peti- 
tioner that  the  advancing  of  the  case  worked 
an  injiny  to  her,  because,  if  the  case  had 
been  taken  up  In  its  regular  order,  it  would 
not  have  been  reached  until  after  the  Court 
of  Appeals,  by  the  late  constitutional  amend- 
ment, was  abolished,  and  under  such  amend- 
ment the  appeal  would  then  have  been  heard 
and  determined  In  the  enlarged  Supreme 
Court,  three  of  whose  judges  constituted  the 
court  at  the  time  she  rendered  valuable  serv- 
ices in  the  contest  over  the  will  for  which 
she  sought  a  judgment.  She  had  no  statu- 
tory right  to  be  heard  In  the  Supreme  Court. 
That  the  necessary  effect  of  the  order  for 
advancing  the  cause  prevented  the  consum- 
mation of  her  desire  to  submit  her  case  to 
what  she  deemed  a  more  favorable  court  Is 
not  a  proper  thing  to  consider  upon  the  pres- 
ent hearing.  To  the  judgment  and  sound 
legal  discretion  of  the  judges  of  the  Court  of 
Appeals  is  confided  the  determination  of  the 
question  as  to  how  nearly  similar  to  our  pro- 
cedure Is  that  which  they  are  required,  by 
rule,  to  prescribe  for  that  court.  And  we 
hold  that  the  alleged  departure  here  Is  not  of 
cuch  a  character,  nor  is  the  i>ui>pused  injuo 


to  petitioner  of  snch  nature,  as  to  entitle  her 
to  the  extraordinary  relief  demanded. 

2.  It  is  said  that  the  Court  of  Api>ealB  also 
disregarded  the  decisions  In  Fillmore  v. 
Wells,  10  Colo.  228,  15  Pac.  343,  3  Am.  St. 
Hep.  567,  Davidson  v.  Com'rs,  26  Colo.  549. 
59  Pac.  46,  and  Lynch  v.  Smyth,  25  Colo. 
103,  54  Pac.  634.  We  have  given  attentive 
consideration  to  these  cases,  and  find  the  con- 
tention not  good.  In  the  Fillmore  Case  it 
was  held  that  a  judgment  recovered  by  an 
attorney  for  bis  professional  services  may  be 
Impressed  as  a  lien  upon  the  fruits  of  a  Judg- 
ment relating  to  real  estate.  That  doctrine 
was  not  ignored  by  the  Oonrt  of  Appeals  in 
the  judgment  complained  of.  In  the  Fillmore 
Case  the  court  found  that  a  contract  of  em- 
ployment had  been  entered  Into  between  tbe 
attorneys  and  a  guardian,  and  the  judgment 
recovered  for  such  services  was  the  foonda- 
tlon  of  the  lien  which  it  fastened  upon  the 
property  of  the  wards.  Here  both  the  dis- 
trict court  and  the  Court  of  Appeals  held 
that  no  contract  was  made  or  authorized  by 
the  executor  of  this  estate  with  Miss  I^th- 
rop.  Therefore  there  was  no  occasion  for 
applying  the  doctrine  pertaining  to  attorneys' 
liens.  Wherein  the  Davidson  Case,  snpra, 
was  disregarded,  we  are  at  a  loss  to  discover. 
We  are  satisfied  that  nothing  there  said  was 
ignored. 

It  is  said  that  the  Conrt  of  Appeals  re- 
fused to  follow  the  doctrine  that  a  principal 
may,  by  ratification,  be  bound  by  the  act  of 
an  agent  (which  this  court,  in  Lynch  v. 
Smyth,  supra,  announced),  but,  on  tbe  con- 
trary, applied  tbe  principles  laid  down  In  the 
overruled  decision  in  Smyth  ▼.  Lynch,  7  Colo. 
App.  383,  43  Pac.  670.  This  contention  is 
groundless.  It  does  not  appear  that  the  facts 
of  this  case  are  the  same  as,  or  similar  to. 
those  In  the  Lynch  Case.  It  was  a  question 
of  fact  In  both  cases  as  to  whether  the  prin- 
cipal ratified  the  acts  of  the  agent.  It  does 
not  appear  that  the  Court  of  Appeals  failed 
or  refused  to  apply  to  tbe  facta  of  the  present 
case  the  law  as  heretofore  declared  by  as. 
which  governs  the  ratification  by  a  prindpal 
of  the  agent's  act 

It  follows,  therefore,  whether  the  Conrt  of 
Appeals  was  right  or  wrong  In  Its  decision. 
It  not  only  had  jurisdiction  of  the  appeal,  but 
it  Is  not  made  to  appear  that.  In  any  proper 
sense,  it  has  Ignored  any  previous  decision 
of  this  court  in  pronouncing  Its  judgment. 
The  mie  to  show  cause,  heretofore  issued.  Is 
discharged,  and  this  proceedUig  is  dismissed. 

Proceeding  dismissed. 


."^a  Colo.  101 
ORUNDBL  et  al.  v.  PEOPLE. 
(Supreme  0>urt  of  Colorado.    Feb.  6,  1905.) 

CBIIUNAL    LAW— POSTFONKMENT    OW    BEItTEIfCC 
—LOSS    or  JXTBISOICTION. 

Where,  after  plea  of  guilty,  farther  pro- 
ceedings were,  upon  motion  of  defendants,  stay- 
ed until  the  district  attorney  should  move  for 
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■entcgtc*^  uid  defendant!  wtr«  releaaed  oa  their 
recognisance,  and  no  farther  action  waa  taken 
ontU  the  dUtrict  attorney  moTed  for  sentence, 
three  years  and  three  months  later,  the  court 
was  inthoat  jnilsdiction  to  prooonnoe  sentence. 

Error  to  District  Ooxut,  Lake  County; 
Frank  W.  Owen,  Jndse. 

A.  F.  Omndel  and  others  were  conTlcted 
ot  gambllns,  and  brings  error.    Reversed. 

In  Jane,  1900,  an  Information  waa  filed 
agalnat  plalntUfs  in  error,  charglns  them 
with  the  crime  of  gambling.  Thereafter  at 
the  aame  term  they  pleaded  gnllty,  and,  at 
their  request  sentence  was  deferred  nntil 
the  first  day  of  the  Angnst  term  sncceedlng, 
and  th^  were  released  on  their  own  recog- 
nisance mitil  that  date.  At  the  Angoat  term, 
the  record  recites,  in  snbstance,  that  tbey  ap- 
peared, and,  npon  their  motion  and  reqaes^ 
farther  proceedings  were  stayed,  upon  pay- 
ment of  costs,  until  the  district  attorney 
moTed  for  sentence,  and  their  recognisance 
eontlnned.  No  farther  steps  were  taken  In 
the  case  until  November  16,  1903,  at  which 
time  the  district  attorney  moved  for  sen- 
tence. Defendants  objected  iq;»on  the  ground 
tliat  the  court  was  without  Jurisdiction  to 
pronounce  Judgment  This  motion  was  over- 
ruled. Such  proceedings  were  then  had  that 
defendants  were  sentenced  to  a  term  of  Im- 
prisonment in  the  county  Jail  and  to  pay  a 
fine.    They  bring  the  ease  here  fUtr  tvrtaw  on 


Jno.  A.  Ewlng,  Charles  Cavender,  and 
Ftands  B.  Boock,  for  plaintUfs  in  error.  The 
Attorney  Oeneial  and  L  B.  Melville,  for  the 
People. 

GABBBRT,  a  J.  (aftar  stating  the  tacts). 
In  the  absence  of  a  permissive  statute,  the 
Indefinite  pos^wnement  of  sentence  upon  one 
convicted  of  crime  deprives  the  court  of  Juris- 
diction to  pronounce  sentence  at  a  subse- 
qaent  term.  Such  postponement  Is  In  effect 
a  discharge  of  the  prisoner,  and  therefore 
ousts  the  court,  after  the  expiration  of  the 
term,  of  further  authority  over  him.  People 
V.  AUen,  166  III.  61,  89  N.  B.  668,  41  L.  B. 
A.  478;  Commonwealth  v.  Maloney,  146  Massv 
206.  18  N.  B.  482;  26  Bnc.  Law  (2d  Bd.)  314; 
In  re  Flint  (Utah)  71  Pac.  631;  Weaver  t. 
People^  33  Midi.  296;  People  T.  Barrett,  202 
111.  287.  67  N.  B.  28,  63  L.  B.  A.  82,  95  Am. 
8t  Bep.  230;  U.  8.  T.  Wilson  (C.  C.)  46  Fed. 
748.  By  the  order  entered  at  the  August 
term,  no  definite  time  was  fixed  wltUn  which 
sentence  should  be  pronounced.  The  defend- 
ante  were  released  upon  their  own  recog- 
nisance. Whether  or  not  they  would  ever 
be  caned  to  the  bar  for  sentence  was  con- 
tingent upon  the  action  of  the  prosecuting 
officer.  Three  years  and  three  months  elaps- 
ed before  snch  action  was  taken.  This  de- 
lay, imexplained,  in  connection  with  the  or- 
der under  which  they  were  released,  was 
equivalent  to  an  indefinite  postponement  of 
sentence.  There  is  no  stetute  which  permlte 
this  practice,  and  henos  the  court  was  wlth- 


ont    Jifflsdietlon    to    pronounce    Jndgmant 

against  ttaem. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  proceedings  against  the 
defendante. 

Beversed  and  remanded. 


33  Colo.  150 
DBNVBB  ft  &  O.  B.  CO.  T.  ilATDOLB  et  aL 
(Supreme  Court  of  Colorado.    Feb.  6,  1906.) 

HASTEB  ARD  SBBVAHT— IfKOUOKNOX  OT  UAB' 
nn— FKBSOIf AI.  IRJUBIU— COMFAKATIVK  RKO- 
UOKKOK— BUIXS  QOVKBRIRQ  EIIPIX>Ti»-<)OH- 
■TBDOriOR. 

1.  In  an  aettoo  agalnat  a  master  for  negli- 
gence causing  the  death  of  a  servant  It  was  error 
to  instruct  that,  if  deceased  was  guilty  of  neg- 
ligence, plaintiff  could  not  recover,  unless  de- 
fendant was  so  willfuliy  negligent  as  to  show  aa 
utter  disregard  for  the  life  of  the  deceased,  and 
that  the  negligence  of  the  deceased  was  bet 
slight  as  compared  with  that  ot  defendant 

[Ed.  Note; — For  eases  In  point  see  voL  87, 
Cent  Dig.  Negligence,  U  lOS-lffl.} 

2.  In  an  action  acainst  a  railroad  company 
for  negligence  alleged  to  have  caused  the  deaui 
of  a  servant  the  coostniction  of  a  rule  prohibit- 
ing employes  from  riding  on  locomotives  was 
for  the  court. 

[Ed.  Note. — For  essss  In  poInL  see  vol.  8^ 
Cent.  Dig.  Msster  and  Servant  U  1036,  103&1 

Appeal  from  District  Court  Onnnlson 
County;  Thereon  Stevens,  Judge. 

Action   by  Etta  M.   Maydole  and  others 
against  the  Denver  ft  Rio  Orande  Railroad 
Company.    From  a  Judgment  for  plaintiffs, , 
defendant  appeals.    Beversed. 

Edw.  O.  Wolcott  Joel  F.  Valle,  Thos.  O. 
Browne,  and  Wm.  W.  Field,  for  appellant 
Dexter  T.  Bapp,  for  api>ellees. 

BTBEIiB.  J.  Jesse  L.  Maydole.  an  em- 
ploye of  the  Denver  ft  Rio  Qrande  Railroad 
Company,  met  his  death  In  a  wreck  on  said 
road  which  occurred  about  2  o'clock  in  the 
morning  of  October  28,  1896.  The  children 
of  Maydole,  who  are  bis  surviving  heirs, 
brought  salt  against  the  company  through 
their  guardian  for  damages,  alleging  negli- 
gence on  the  part  of  the  company.  Maydole 
was  a  brakeman,  and  at  the  time  ot  the 
wreck  was  riding  on  the  locomotive.  The 
locomotive  ran  through  a  burned  bridge,  and 
was  overturned.  The  engineer  and  fireman 
Jumped,  but  Maydole  remained  on  the  loco- 
motive, and  was  killed.  It  is  claimed  by  the 
plaintiff  that  the  fire  which  consumed  the 
bridge  came  from  a  defective  locomotive; 
that  the  company  failed  to  employ  track 
walkers;  that  Maydole  had  no  knowledge  or 
means  of  knowing  of  the  unsafe  condltloa 
of  the  track.  The  company  alleges  that 
Maydole  was  guilty  of  contributory  negli- 
gence; that  he  was  riding  on  tlie  locomotive 
without  permission,  and  contrary  to  the  rules 
of  the  company;  that  he  was  warned  of  the 
danger  by  the  engineer  and  fireman  in  time 
to  have  saved  himself  by  Jumping  from  the 


Digitized  by 


Google 


1034 


79  VAQVna  EKFOBTim. 


locomottre;  and  tbtt  MaydoleTs  dnt7  u  a 
brakeman  required  him  to  remain  on  the 
rear  car  of  the  train.  It  vma  admitted  that 
no  track  walkera  were  employed  for  the  pur- 
pose of  Inspecting  the  track  during  the  night, 
and  that  there  had  been  no  inspection  of  the 
track  since  the  afternoon  of  the  preceding 
day.  The  company's  rule  No.  116  is  as  fol- 
lows: "No  person'  win  Be  permitted  to  ride 
on  engines  or  in  any  baggage,  mall  or  ex- 
press cars,  except  employes  in  the  discharge 
of  their  duties,  without  a  written  order  from 
the  proper  authority."  Witnesses  testified 
that  a  copy  of  the  rule  was  given  Maydole 
when  Ue  entered  the  employment  of  the  com- 
pany. It  was  shown  that  track  walkers  had 
not -been  «mpIoyed  on  the- road  since  1891, 
at  which  time  the  passenger  night  trains 
were  discontinued.  There  was  testimony 
tending  to  show  that  Haydole,  when  he  en- 
tered the  service  of  the  company,  knew  that 
the  night  track  walkers  were  not'  employed. 

The  following  Instructions  were  given  over 
the  objection  of  the  defendant:  "Although 
the  jury  may  believe  from  the  evidence  that 
the  defendant,  or  its  servants,  were  guilty  of 
negligence' vrhlch  contributed  to  the  death  in 
question,  still  if  the  jury  further  finds  from 
the  evidence  that  the  deceased  was  also 
guilty  of  negligence  which  directly  contril»- 
uted  to  the  injury,  then  the  plaintiff  cannot 
recover  "In  this  suit,  unless  the  Jury  further 
finds  from  the  evidence  that  the  defendant 
was  so  willfully  negligent  as  to  show  an  ut- 
ter disregard  for  the  life  of  the  deceased, 
and  that  the  negligence  Of  the  deceased  was 
but  slight,  as  compared  with  that  of  the 
defendant  The  const  Instructs  yon  that, 
.though  yon  mAy  bell«re  from  the  evidence 
that  the  defendant  tna  guilty  of  negligence 
aa  alleged  in  the  complaint  and  that  such 
negligence  contribvited  toi.  the.  death  of  the 
■deceased,  yet  if  the  jui;y  i^urther  believe  from 
the  evidence  that  the  deceased  was  also  guilty 
of  an  equ«l,  or  nearly  equal,  degree  «f  neg- 
ligence directly  contributing  to  bis  death, 
and  without  which  it  could  not  have  occur- 
red, then  the  Jury  should  find  for  the  de- 
fendant" "The  Jury  are  the  sole  Judges  of 
whether  the  rules  of  the  defendant  prohibited 
the  deceased  from  riding  on  the  engine  at 
the  time." 

These  Instmctlom  ,are  erroneous,  and  be- 
-cause  of  the  giving  of  them  the  case  must 
be  reversed.  It  has  been  held  several  times 
l)y  this  court  that  an  Instruction  such  as  that 
given  by  tlie  court  upon  the  subject  of  com- 
parative negligence  Is  erroneous.  D.  &  R.  Q. 
R.  R.  Co,  V.  Spencer,  25  Oolo.  9,  D2  Pac.  211. 
The  court,  and  not  the  Jury,  should  construe 
the  company's  rule,  and  determine  which  of 
ita  employes  the  company  problblta  from 
riding  upon  ita  locomotives;  and,  after  ao 
determining,  should  declare  tlie  law  applica- 
ble In  an  instruction  to  the  Jury.  The  Jury 
abonld  determine  whether  tfie  deceased  bad 
knowledge  of  the  existence  of  the  rule,  and 
alsob  area  though  be  bad  auch  knowledge 


whether  ha  had  periatelon  ttom  tbe  ptopflr 
authority  to  ride  upon  the  locomotiTe. 

We  (ball  not  decide  at  thia  time  that  ttia 
employment  of  track  walkera  for  the  purpose 
of  inspecting  the  company's  track  during  a 
portion  of  the  day  is  or  is  not  a  compliance 
with  the  law,  nor  determine  that  by  accept- 
ing employment  by  the  company  with  knowl- 
edge that  night  track  walkers  were  not  em- 
ployed that  Maydole  did  or  did  not  asanme 
the  rlak  of  Injdry  eaased  by  a  train  run- 
ning through  a  l>rldge  that  had  been  bomed, 
bat  we  ahall  leave  tbese  questions  for  fur- 
ther contlderatloB.  For  the  reasons  given, 
the  Judgment  to  revened,  and  the  caoae  n- 
manded. 

Rerened  and  temanOed. 


33  Colo.  6« 

PEOPl-B  ex  rcl.  VIGIti  et  al.  v.  DISTEICX 

COURT  OF  THIRD  JUDICIAL 

DIST.  et  ai 

(Snpveme  Court  •<  Colorad«b    Dae.  14»  1904) 
.DiararcT  coubt— ^xniiaDTonoii— nrjxTNcnoir— 

BE8TBA.ININO;JUDam|IT  OV  OOBNTT  OOUBT 

— I'BOiUBIIION— ADKQUATX   BXltKOX. 

1.  The  district  court  has  Jorisdiction  to  enters 
tain  a  suit  to  restrain  a  judgment  of  the  coun- 
ty court  on  the  eroimd  that  it  was  obtained 
through  fraud  and  conapiraey  of  ths  parties  to 
the  action  -in  the  oooNty  eoart 

2.  Where  an  action  was  commenced  in  the 
district  court  against  the  members  of  a  can- 
vassing board  to  restrain  it  from  acting  on  a 
Judgment  of  the  county  court  io  canvassing 
certain  election  returns,  and  subsequently  the 
same  parties  commencea  another  action  to  re- 
quire the  canvassing  board  to  canvass  the  vote, 
prohibition  would  not  lie  to  prohibit  the  district 
court  from  proceeding  in  the  actions;  it  not 
appearing  that  if  the  Judgment  of  the  district 
court  shonld  be  erroneous,  either  for  want  of 
jurisdiction,  or  on  account  of  errors,  there  was 
Dot  a  plain,  speedji  and  adequate  remedy  at  law. 

[Eld.  Note. — For  cases  In  point  see  vol.  40; 
Cent  Dig.  Prohibition,  H  4-fl,  BBSS.] 

S,  An  attempt  in  an  answer  in  mandamns  pro- 
ceedings to  set  up  matters  which  would  oust  the 
court  of  juriadiction  could  not  be  considered  on 
an  applicatl<ni  .for  a  writ  Of  proUbitloo. 
'  Steele,  J,,  dissenting. 

Prohibition  by  the  people,  on  the  relation 
of  J.  U.  Vigil  and  others,  to  prohibit  the 
district  court  of  the  Third  Judicial  District 
from  proceeding  in  certain  actions  pending 
therein.    Writ  denied. 

&  W.  Belford  and  Bverett  Bell,  for  pett- 
tioners.  Robt  T.  Teaman,  H.  J.  Herse/, 
Geo.  P.  Steele,  and  Fred  W.  Clark,  for  ra- 
aponienia. 

GABBERT,  0.  J.  This  action  was  Insti- 
tuted by  petitioners  for  tlie  purpose  of  pro- 
hibiting the  district  court  of  the  Third  Judt 
dal  District  from  proceeding  further  in  cer- 
tain actions  pending  In  that  court  It  appeal* 
that  In  Primero  precinct  Iiaa  Animas  coun- 
ty, two  elections  were  held,  and  two  sets  of 
returns  made  to  the  canvassing  board.  One 
Patrick  commenced  an  action  In  the  county 
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court  of  tbe  county  against  tbls  board,  and 
obtained  a  judgment  requiring  It  to  canyass 
one  of  the  returns  and  reject  the  other. 
Thereafter  suit  was  instituted  in  the  dis- 
trict court  by  Richard  W.  Davis  and  Eugene 
Oarcla  against  the  members  of  the  canvass- 
ing board,  the  purpose  of  which  was  to  re- 
strain the  board  from  recognizing  or  acting 
upon  tbe  Judgment  and  mandate  of  the  coun- 
ty court  in  canvassing  the  returns  from  Pri- 
mero  precinct.  Later  another  action  appears 
to  have  been  commenced  in  the  district  court 
by  these  same  parties  and  others,  the  pur- 
pose of  Trhich  was  to  require  the  canvassing 
board  to  canvass  the  vote  from  Primer©  pre- 
cinct; It  being  alleged  that  the  board,  in 
making  the  canvass,  had  omitted  or  refused 
to  canvass  the  vote  returned  from  that  pre- 
cinct. In  this  action  an  alternative  writ  of 
mandamus  was  Issued.  After  tbls  action 
was  commenced  In  the  district  court,  applica- 
tion was  made  to  the  county  court  for  a  sup- 
plementary peremptory  writ  of  mandamus, 
requiring  and  commanding  the  county  clerk, 
upon  the  completion  of  the  canvass  of  elec- 
tion returns  in  accordance  with  its  original 
mandate,  to  issue  certificates  of  election  to 
the  candidates  receiving  the  highest  number 
of  votes.  A  third  action  appears  to  have 
been  commenced  by  Davis  and  Garcia  in  the 
district  court  to  restrain  the  canvassing 
board  from  recognizing  and  acting  upon  the 
Judgment  of  the  county  court  rendered  on  the 
application  for  a  supplemental  peremptory 
writ  of  mandamus.  In  the  first  and  last  ac- 
tions It  was  alleged  that  the  Judgment  of  tbe 
county  court  was  collusive,  and  secured  In 
pursuance  of  a  cormpt  understanding  and 
agreement  between  the  parties  to  tbe  action 
In  that  court.  To  the  action  commenced  In 
the  district  court  for  mandamus  the  defend- 
ants filed  an  answer  raising  certain  Issues  of 
fact  which  are  as  yet  undetermined. 

The  district  court  clearly  has  Jurisdiction 
of  the  cases  in  so  far  as  they  are  based  up- 
on the  claim  that  the  Judgments  of  the  coun- 
ty court  were  obtained  through  the  fraud 
and  conspiracy  of  the  parties  to  the  action  in 
that  tribunal.  Whether  or  not  the  district 
•court  has  authority  to  direct  the  canvassing 
board  which  of  the  returns  from  Prlmero 
precinct  shall  be  canvassed,  and  certificates 
of  election  Issued  accordingly,  is  a  question 
which  we  do  not  deem  it  necessary  to  under- 
take to  determine  at  this  time.  The  writ  of 
prohibition  is  a  discretionary  one.  The  peti- 
tioners at  least  tacitly  conceded  that  the 
county  court  had  Jurisdiction  to  determine 
which  of  the  returns  from  Prlmero  precinct 
should  be  canvassed  by  the  election  commis- 
sion. In  such  circumstances  they  certainly 
ought  not  to  be  heard  to  appeal  to  this  court 
to  prevent  another  tribunal  from  assuming 
Jurisdiction  over  a  matter  which  they  them- 
selves conceded  could  be  exercised  by  the 
county  court.  If  the  judgment  of  the  district 
court  shall  be  erroneous  for  any  reason — ei- 
ther for  want  of  Jurisdiction,  or  on  account 
7»P.— C5 


of  errors  committed  in  tbe  trial  of  the  cause 
— it  does  not  appear  that  the  petitioners  have 
not  a  plain,  speedy,  and  adequate  remedy  by 
appeal  or  writ  of  error.  The  petition  for 
writ  of  mandamus  filed  in  the  district  court 
states  a  cause  of  action  of  which  that  court 
has  Jurisdiction.  The  attempt  in  tbe  answer 
to  set  up  matters  which  would  oust  that 
court  of  Jurisdiction  cannot  be  considered  on 
an  application  for  a  writ  of  prohibition. 

The  writ  of  prohibition  is  denied,  and  tbe 
proceeding  dismissed. 

STEELE,  J.,  dissents. 


33  Colo.  207 
SAN  MIGUEL  CONSOLIDATED  GOLD 
JIIN.  CO.  et  al.  v.  BONNER. 
(Supreme  Court  of  Colorado.    March  6,  1906.) 

MINES  AND  UINIKO — CONFLICTINO  LOCATIONS 
—EVIDENCE— LOCATION  CEBTIFICATE8— AMBI- 
GUITT— PAROL  EXPLANATION— OBDEBOFPBOOF 
^TBIAL— CROSS-EXAMINATION — INSTBUCTI0N8 
—  HARMLESS  EBBOB  —  OPJiNINO  ADDBI8S  — 
STATEMENT  OF  LEGAL  PBINCIPLES. 

1.  Under  Code,  i  187,  subd.  1,  providing  ttiat 
the  party  on  whom  the  burden  of  proof  re8& 
may  briefly  state  bis  case  and  tbe  evidence  by 
which  he  expects  to  sustain  it,  and  subdivisions 
6  and  7,  requiring  the  court  to  give  instructions 
which  may  t>e  oommented  on  in  argument,  it  is 
not  error  to  refuse  to  allow  plaintiffs'  attorney, 
in  making  his  opening  address,  to  state  to  the 
jury  bis  theory  of  the  law  applicable  to  the 
case. 

2.  In  an  action  to  recover  a  strip  of  mining 
ground  which  plaintiffs  claimed  as  part  of 
their  placer  claim,  parol  evidence  as  to  the  sit- 
uation of  one  of  the  corners  of  plaintiffs'  loca- 
tion, offered  to  explain  an  alleged  latent  ambigu- 
ity in  the  location  certificate,  was  not  admissiole 
prior  to  the  introduction  of  the  certificate. 

3.  The  admission  of  evidence  not  objected  to 
at  trial  cannot  be  complained  of  on  appeal. 

4.  Under  Supreme  Court  rule  14  (06  Pac.  vlii), 
requiring  so  much  of  the  evidence  to  be  set 
forth  in  the  abstract  as  is  necessary  to  present 
the  point  relied  upon,  an  objection  to  the  intro- 
duction of  an  amended  certificate  of  a  lode  loca- 
tion, on  the  ground  that  the  original  certificate 
was  void  for  uncertainty  in  description,  cannot 
be  considered  where  the  abstract  does  not  set 
forth  the  description  contained  in  the  original 
certificate,  and  the  incorporation  of  the  descrip- 
tion in  the  briefs  does  not  cure  the  defect. 

5.  Where  counsel  bad  covered  the  same  ground 
in  cross-examination  several  times,  it  was  not 
error  to  refuse  to  allow  further  cross-examina- 
tion on  the  same  subject. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  i  928.] 

6.  In  an  action  involving  title  to  a  mining 
location,  error,  if  any,  in  admitting  evidence  ot 
failure  by  plaintiffs  to  do  asse.ssment  work  for 
years  other  than  those  as  to  which,  according  to 
plaintiffs'  contention,  such  evidence  was  rele- 
vant, was  not  prejudicial  to  plaintiffs,  there  be- 
ing sufficient  evidence  with  respect  to  the  years 
as  to  which  the  evidence  was  concededly  relevant 
to  justify  the  finding  of  the  jury  that  there  was 
a  failure  during  those  years. 

7.  If  a  party  wishes  the  effect  of  evidence  to 
be  restricted  a  request  should  be  made  at  the 
time  the  evidence  Is  offered  or  an  Instruction 
tendered  limiting  the  effect  to  be  given  it  by 
the  jury. 

8.  In  an  action  between  the  owners  of  a  placer 
location  and  a  conflicting  lode  location,  an  in- 
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struction  that  if  the  owner  of  the  lode  location 
made  a  valid  loration  it  was  presumable  that 
the  vein  located  upon  extended  through  the  en- 
tire length  of  this  location  was  proper,  the  doc- 
trine stated  not  being  Inapplicable  because  one 
of  the  claims  was  a  placer  claim. 

9.  Where,  in  an  action  between  owners  of 
conflicting  mining  claims,  the  evidence  was  such 
that  the  ]ury  might  have  found  that  neither  par- 
ty had  made  a  valid  location,  it  was  proper  to 
instruct  that,  if  such  was  the  case,  verdict  might 
be  rendered  accordingly. 

10.  In  an  action  between  contesting  claimants 
of  a  mining  location,  an  instruction  that,  if  the 
evidence  failed  to  disclose  that  either  party 
was  entitled  to  recover,  the  verdict  might  be  ac- 
cordingly, even  if  error,  was  harmless,  where  the 
jury  found  in  favor  of  one  of  the  parties. 

Appeal  from  District  Court,  San  Miguel 
County;  Theron  Stevens,  Judge. 

Action  by  the  San  Miguel  Consolidated 
Gold  Mining  Company  and  another  against 
I^vi  Bonner.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.     Attlrmed. 

Story  &  Story  and  Allen  &  Stelgmeyer,  for 
appellants.    B.  H.  Wilson,  for  appellee. 

CAMPBELL,  J.  The  dispute  is  over  a 
strip  of  mining  ground  claimed  by  plaintiffs 
and  appellants  as  a  parcel  of  the  Happy 
Home  placer,  and  by  defendant  (appellee)  as 
a  part  of  the  Loopton  lode  mining  location. 
The  owner  of  tbe  lode  claim  first  applied  for 
a  patent,  and  appellants,  as  owners  of  tbe 
placer,  filed  In  the  United  States  Land  Of- 
fice their  protest  or  adverse  claim  against 
the  same,  and  seasonably  brought  this  action 
In  Its  support.  Trial  was  to  the  court  and 
Jury,  and  a  verdict  was  returned  for  defend- 
ant on  which  Ju<3^ment  was  rendered,  and 
plaintiffs  are  here  with  this  appeal,  urging, 
as  grounds  for  rev«sal,  alleged  erroneous 
rulings  below,  to  the  consideration  of  which 
we  now  proceed. 

1.  In  bis  opening  statement  to  the  Jury, 
counsel  for  plaintiffs,  after  stating  to  the 
Jury  that  they  were  to  take  the  law  from  the 
court  in  instmctlons  that  would  be  given  at 
the  close  of  the  trial  and  before  argument; 
proceeded  to  state  the  law  applicable  to  the 
case,  as  he  understood  it,  for  the  alleged  pur- 
pose of  giving  to  the  Jury  his  theory  of  the 
case,  so  that  they  might  be  the  better  en- 
abled to  appreciate  and  apply  the  facts  as 
they  were  elicited  during  the  trial.  To  this 
course  defendant  objected,  in  which  he  was 
sustained  by  the  court.  In  support  of  plain- 
tiffs' exception  to  the  ruling,  they  insist  that 
a  plaintiff's  counsel  has  the  absolute  right  to 
state  to  a  Jury  in  his  opening  address,  not 
only  the  case  as  made  by  the  pleadings,  and 
the  evidence  by  which  he  proposes  to  sustain 
It.  bat  that  he  may  also  state  so  much  of  the 
law  as,  in  his  Judgment,  is  necessary  to  en- 
able him  to  convey  to  the  Jury  an  Intelligent 
Idea  of  the  force,  effect,  and  bearing  of  the 
testimony  In  the  case.  To  this  are  cited: 
Fosdlck  v.  Van  Arsdale.  74  Mich.  302,  41  N. 
W.  931;  Prentls  t.  Bates,  93  Mich.  234,  63 
N.  W.  153.  17  L.  K.  A.  404;  >r(l)onald  V. 
People,  126  111.  150,  18  N.  £.  817,  9  Am.  St 


Bep.  547;  2  Enc.  PI.  ft  Pr.  706.  To  the  con- 
trary, appellee  cites:  Giffen  v.  Lewiston 
(Idaho)  55  Pac.  545,  549;  HiU  t.  Colo.  Xat. 
Bank,  2  Colo.  App.  324-329,  90  Pac.  48i«; 
Felt  v.  Cleghom,  2  Colo.  App.  4-8,  29  Pac. 
813;  Pickett  t.  Handy,  5  Colo.  App.  295.  38 
Pac.  606.  The  respective  contentions  are 
substantially  sustained  by  some  of  these  an- 
thoritles.  Whatever  the  practice  may  be  in 
other  Jurisdictions,  our  Code,  {  187,  in  pre- 
scribing the  order  of  trials  by  Jm7,  provides 
that  after  the  Jury  is  sworn,  unless  for  good 
cause  shown  the  court  otherwise  directs,  the 
proceeding  shall  be:  "First — ^The  party  on 
whom  rests  the  burden  of  the  Issnes  may 
briefly  state  his  case,  and  the  evidence  by 
which  he  expects  to  sustain  it.  Second — ^The 
adverse  party  may  then  briefly  state  his  de- 
fense, and  the  evidence  he  expects  to  offer 
in  support  of  It"  These  clauses  confer  upon 
respective  counsel  no  authority,  in  opening, 
to  state  the  law  of  the  case  to  the  Jury.  Sub- 
divisions 6  and  7  of  the  same  section  require 
the  court  to  give  instructions  upon  the  law 
after  the  evidence  is  closed  and  before  ar- 
gument Is  begun,  which  may  in  all  cases  be 
read  to  the  Jury  and  commented  on  by  the 
attorneys  In  argument,  and.  If  requested  by 
either  party  or  the  Jury,  may  be  taken  by  the 
latter  In  their  retirement  Ample  provision 
Is  thus  made  for  counsel,  at  a  certain  stage 
in  the  progress  of  the  trial,  to  read  to  the 
Jury  and  comment  upon  the  law  of  the  case, 
which  the  Jury  must  take  from  the  court 
The  mere  fact  that  the  court  does  not  allow 
counsel  In  his  opening  to  exercise  the  statu- 
tory right  here  given,  and  before  he  could 
know  what  the  court  would  declare  the  law 
to  be,  Instead  of  In  his  argument  at  the  close 
of  the  case,  where  the  Code  says  it  shall  be 
enjoyed,  is  not  something  of  which  a  party 
may  complain.  In  other  words,  since  the 
Code  has  declared  what  a  party  may  state 
to  the  Jury  In  his  opening,  he  may  not  as  of 
right  make  any  statements  other  than  those 
specially  permitted.  Furthermore,  the  right 
of  counsel  here  asserted,  if  It  exist  at  all, 
does  not  as  already  said,  spring  from  stat- 
ute. Practice  and  procedure,  outside  of  stat- 
utory provisions,  are  so  largely  within  the 
sound  discretion  of  trial  courts,  and  the  con- 
duct of  trials,  and  the  laUtude  to  be  allowed 
counsel,  are  so  largely  within  their  control, 
that,  except  for  illegal  or  gross  abuse  of  dis- 
cretion, their  action  with  respect  thereto 
should  be  upheld.  McClure  ▼.  Sanford,  3 
Colo.  514,  618.  From  the  brief  reference 
found  in  the  abstract  we  do  not  believe  that 
any  prejudice  could  have  resulted  to  plain- 
tiffs by  reason  of  the  refusal  of  the  court  to 
permit  their  attorney  to  state  to  the  Jury  the 
law  of  the  case  In  the  opening  remarks. 

2.  At  the  trial  plaintiffs  sought  by  oral 
testimony,  to  show  the  actual  situs  of  one 
of  the  corners  of  the  placer  location,  to 
which  objections  were  made  by  defendant  on 
the  ground  that  the  location  certificate, 
which  had  not  then  been  offered,  was  the 
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best  «Tldeiice  thereof,  and  Itif  producQcti  was 
a  condition  precedent,  and  tbe  court  sustain- 
ed the  objection.  Plaintiffs  now  assert  that 
this  was  prejudicial  error,  because  there  was 
a  latent  ambiguity  in  the  location  certiflcate 
which  made  this  oral  testimony  competent 
and  admissible.  They  say  that,  in  case  of 
conflict  or  donbt  or  ambiguity,  monuments 
and  boundaries  are  paramount  to  courses  and 
distances  as  written  In  the  location  certifi- 
cate, to  which  a  number  of  Colorado  cases, 
Including  Pollard  ▼.  Shlvely,  5  Colo.  300,  are 
cited.  Unquestionably,  this  Is  true,  but  tbe 
order  of  proof  Is  largely  In  the  discretion  of 
the  trial  court,  and,  until  tbe  location  certifi- 
cate was  offered  in  evidence.  It  was  not  pos- 
sible to  say  that  there  was  a  conflict  between 
the  monuments  and  the  boundaries  and  the 
courses  and  distances  mentioned  therein,  or 
that  there  was  a  latent  ambiguity  In  the  de- 
scription which  made  necessary  or  proper 
the  production  of  oral  evidence  to  remove  tbe 
same.  There  was  no  error  In  this  ruling. 
Aside  from  this,  we  gather  from  the  abstract 
that  at  a  later  period  In  the  trial,  after  tbe 
production  by  plaintiffs  of  the  location  cer- 
tificate, opportunity  was  thereby  afforded 
plaintiffs  to  submit  their  oral  proof. 

3.  Tbe  defendant  offered  In  evidence  tbe 
original  location  certiflcate  of  the  I>oopton 
location,  and  afterwards  an  amended  certifi- 
cate. Plaintiffs  say  now  that  the  original 
certificate  was  void  for  uncertainty  and  in- 
deflnltenesB  in  description,  and  Its  admission 
improper  for  any  purpose,  and,  since  the 
original  was  void,  the  admission  of  the 
amended  certificate  was  erroneous.  The  rec- 
ord falls  to  show  an  objection  to  the  Intro- 
duction of  these  certificates  upon  any  ground. 
It  la  too  late  now  for  counsel  to  say  that 
they  were  improperly  admitted.  But  If  the 
objection  had  been  seasonably  made,  and  ex- 
ception taken  below,  it  could  not  now  be 
considered,  because  the  abstract  does  not 
purport  to  set  forth  In  hffic  verba,  or  other- 
wise, or  even  by  appropriate  reference  to  the 
transcript,  the  description  of  the  claim  as 
contained  in  the  certificate  which  is  now  said 
not  to  conform  to  the  provisions  of  tbe  fed- 
eral and  state  statutes  on  that  subject.  It  is 
true  that  this  description  Is  in  part  set  out  in 
appellants',  and  In  Its  entirety  In  appellee's, 
brief;  bnt  this  is  not  a  compliance  with  rule 
14  (66  Pac.  Till),  which  requires  so  much  of 
the  evidence  to  be  set  forth  in  the  abstract 
as  is  necessary  fully  and  clearly  to  present 
tbe  point  relied  upon.  Our  rule  in  this  par- 
ticular was  made  to  be  enforced,  not  to  be 
waived  or  nullified  by  counsel  at  their  pleas- 
ure. In  thus  disposing  of  this  assignment, 
we  are  not  to  be  understood  as  holding  that 
tbe  objection  made  is  tenable.  Indeed,  the 
description  found  in  the  original  location  cer- 
tificate of  the  Lo<9ton  lode  Is  more  certain, 
definite,  and  exact  than  the  one  which  the 
Supreme  Court  of  the  United  States  beld  suf- 
ficient in  Hammer  v.  Gas-field  M.  Co.,  130 
U.  S.  291,  9  Sup.  Ot.  548,  32  L.Ed.  964.     In 


commentffig  ni^on  this  decision,  Mr.  Morrison, 
In  the  tenth  edition  of  bis  work  on  Mining 
Rights,  at  page  68  et  seq.,  refers,  with  ap- 
parent disapproval,  to  a  number  of  cases 
wherein  location  certificates  more  defective 
than  the  one  under  consideration  are  upheld 
by  respectable  courts  of  last  resort 

4.  In  Ma  examination  In  chief,  the  testi- 
mony of  defendant  tended  to  show  that  dur- 
ing the  year  1891,  which  was  the  year  prior 
to  his  alleged  location,  the  plaintiffs,  own- 
ers of  the  Happy  Home  placer,  had  not 
done  the  annual  assessment  work  required  by 
the  federal  statute.  Upon  cross-examination, 
plaintlfts  sought  by  numerous  questions  to 
Inquire  as  to  where  defendant  was  during 
this  year,  and  after  thus  proceeding  at  some 
length,  going  over  the  same  ground  In  some 
respects  at  least  twice,  defendant's  counsel 
objected  to  further  inquiries  of  this  sort, 
and  the  court  sustained  the  objection.  Plain- 
tiffs say  that,  In  thus  limiting  the  field  of 
Inquiry  by  cross-examination,  they  were 
wronged.  While  courts  should  not  In  such 
cases  anduly  limit  the  scope  of  cross-exam- 
ination, we  cannot  say  that  plaintiffs  sus- 
tained Injury  by  the  action  criticised.  Plain- 
tiffs did  not  intimate,  further  than  the  ques- 
tions themselves  would  Indicate,  their  object 
In  further  pursuing  the  Inquiry,  and  it  would 
seem  that  the  court  had  already  sufficiently 
indulged  counsel  In  allowing  him  to  repeat 
again  and  again  substantially  the  same  ques- 
tions, to  which  practically  the  same  answers 
were  given. 

5.  It  Is  also  argued  as  error  that  there  was 
not  a  sufficient  showing  by  defendant  that 
he  had  discovered  In  his  lode  location  valu- 
able mineral-bearing  rock,  and  the  particu- 
lar failure  of  proof  alleged  consists  In  a 
lack  of  Identification  of  the  ores  whose  value 
was  testified  to  by  an  assayer  with  ores 
taken  from  tbe  claim.  We  do  not  agree  with 
counsel  The  record  sufficiently  shows  such 
Identify,  as  well  as  establishes  the  fact 
that  valuable  mineral  was  taken  from  the 
claim. 

6.  That  some  testimony  was  Introduced 
to  show  a  failure  by  the  owners  of  the  placer 
location  to  do  assessment  work  other  than 
for  the  years  1891  and  1899,  which  plaintiffs 
maintain,  under  the  issues,  were  the  only 
years  for  which  such  testimony  was  rele- 
vant, cannot  have  prejudiced  the  plaintiffs. 
The  evidence,  in  part,  was  of  a  general  na- 
ture, to  the  effect  that  no  assessment  work 
during  any  year  had  been  done  by  plaintiffs. 
There  was  enough  testimony  with  respect  to 
these  two  years  to  justify  the  findings  of 
the  Jury,  and.  If  there  was  a  failure  during 
the  years  which  plaintiffs  themselves  con- 
cede were  proper  subjects  of  inquiry,  that 
would  defeat  plaintiffs'  right  of  recovery. 
Besides,  If  plaintiffs  wanted  to  have  the  evi- 
dence upon  this  Issue  confined  to  the  two 
years  in  question,  they  should  have  requested 
the  court  thus  to  restrict  it  at  tbe  time  it 
was  offered,  or  have  tendered  an  instruction 
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requli-lng  the  jur;  tbns  to  consider  it,  nether 
of  which  was  done. 

7.  The  law  applicable  to  the  facts  as  dis- 
closed by  the  evidence  seems  to  have  been 
given  with  unnsoal  clearness  and  precision 
by  the  trial  court  Some  of  the  instructions 
which  were  drawn  and  tendered  by  the  plain- 
tiffs were  given  without  modification,  and,  if 
there  are  any  errors  in  the  charge  as  a  whole, 
Ihey  are  In  favor  of,  rather  tlian  against; 
plaintiffs.  Without  unnecessarily  prolonging 
the  opinion,  we  may  say  that  the  contention 
that,  while  several  of  the  instructions  con- 
tain correct  abstract  principles  of  law,  they 
are  inapplicable  to  the  facts,  is  not  borne  out 
by  the  most  careful  scrutiny  of  the  charge. 
Neither  are  the  Instructions  misleadhig.  Ap- 
pellants strenuously  argue  that  it  was  error 
for  the  court,  as  It  did,  to  Instruct  the  Jury 
that.  If  they  believed  the  defendant  had 
made  a  valid  location  of  the  Loopton  lode, 
be  was  entitled  to  the  presumption  that  his 
vein  so  located  upon  extends  through  the 
entire  length  of  his  location,  unless  such 
presumption  is  overcome  by  a  preponderance 
of  the  evidence  to  the  contrary,  because  the 
same  is  inapplicable  to  a  controversy  between 
a  lode  claim  and  a  placer  location.  Why 
the  doctrine  Is  not  Just  as  applicable  to  a 
controversy  of  this  character  as  to  one  be- 
tween rival  lode  claims,  we  are  not  advised. 
The  evidence  showed  that  the  course  or  strike 
of  the  vein,  as  disclosed  at  the  x>oint  of  dis- 
covery In  the  discovery  tunnel,  was  sub- 
stantially parallel  with,  and  had  the  same 
general  course  as,  the  location  as  staked 
upon  the  ground,  and  the  Instruction  simply 
applied  the  law  as  heretofore  declared  by 
this  court  In  controverises  between  rival  lode 
claimants.  Armstrong  v.  Lower,  8  Colo.  393; 
Wakeman  v.  Norton,  24  Colo.  192,  49  Pac. 
283;  Patterson  v.  Hitchcock,  3  Colo.  533. 
There  Is  nothing  In  McConaghy  v.  Doyle 
(Colo.  Sup.)  75  Pac.  419,  or  Cleary  v.  Skif- 
flch,  28  Colo.  362,  65  Pac.  59,  89  Am.  St.  Rep. 
207,  contrary  to  this  conclusion. 

Plaintiffs  also  complain  of  an  instruc- 
tion given  that,  if  the  evidence  failed  to  dis- 
close that  either  party  was  entitled  to  recov- 
er, the  verdict  might  be  accordingly.  Coun- 
sel say  that  this  was  contrary  to  the  deci- 
sion of  our  Court  of  Appeals  in  Fleming  v. 
Daly,  12  Colo.  App.  439,  55  Pac.  946.  That 
case  merely  decided  that  where  the  evidence 
clearly  established  that  one  of  two  contestants 
was  entitled  to  the  possession,  and  the  only 
facts  under  the  evidence  to  be  determined 
were  as  to  which  one  It  belonged,  it  was  im- 
proper for  the  court  to  submit  to  the  Jury  the 
question  as  to  whether  or  not  both  parties 
bad  failed  In  their  proof.  There  Is  no  such 
case  here.  We  cannot  say  that  the  evidence 
clearly  established  that  either  one  or  the 
other  contestant  ought  to  recover.  The  Jury 
might,  under  this  evidence,  have  found  that 
neither  party  had  made  a  valid  location.  At 
all  events,  as  the  Jury,  tinder  the  facts  and 
law,  found  that  the  ground  in  conflict  be- 


longed to  the  defendant  by  vlrtne  of  tbe 
superiority  of  his  location,  certainly  no  error 
prejudicial  to  tbe  plaintiffs  was  comthitted. 
by  instructing  tliat,  if  neltlier  party  bad. 
made  out  his  case,  the  jury  must  so  find. 

Other  obJectloDB  to  the  instructions  and 
various  rulings  of  the  court  have  been  briefly 
referred  to  in  tbe  argument  of  counsel  and 
set  fortli  in  tbe  assignment  of  errors,  bat, 
in  our  view,  the  foregoing  disposes  (tf  all 
objections  that  are  substantial  or  worthy  of 
discussion. 

Perceiving  no  material  prejudicial  error  in 
the  record,  the  Judgment  is  afDrmed. 

Affirmed. 


33  Colo.  261 

PEOPLE  ex  rel.  LATHROP  ▼.  COURT  OP 
APPEALS  et  al. 

(Supreme  Court  of  Colorado.    March  6,  1906.) 

CEBTIOBAKI— WHEN  UES— JUKISDICTION  OT 
II7FESIOB    COUKT— BQUrrABLE    BELIEF. 

1.  A  writ  of  certiorari  from  the  Supreme 
Court  does  not  lie  to  review  a  decision  of  the 
Court  of  Appeals  in  an  action  of  which  that 
court  bad  jurisdiction,  where,  in  makine  the  de- 
cision, no  previous  decision  of  the  Supreme 
Court   was  disregarded. 

2.  Certiorari,  being  a  common-law  writ,  when 
brought  to  review  a  judgment  relating  to  the 
final  report  of  an  executor  as  to  property  which 
is  the  foundation  of  a  public  charity  created  by 
will,  cannot  be  converted  into  a  suit  in  equity  to 
administer  such  charity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Certiorari,  g§  1,  14,  174,  175.] 

Original  application  for  writ  of  certiorari, 
on  the  relation  of  Mary  F.  Lathrop,  against 
the  Court  of  Appeals,  the  Attorney  General, 
and  Moses  Hallett,  executor  of  the  will  of 
George  W.  Clayton,  deceased.    Dismissed. 

C.  C  Brown  and  Mary  F.  Lathrop.  for 
relator.  Klngsley  &  McKnight,  for  respond- 
ent Hallett 


PER  CURIAM.  Moses  Hallett  as  execu- 
tor of  the  last  will  of  George  W.  Clayton, 
deceased,  filed  with  the  county  court  of  the 
city  and  county  of  Denver  his  final  report  as 
such  officer,  and  asked  its  approval  and  toe 
his  discharge.  Mary  F.  Lathrop,  in  her  in- 
dividual capacity,  excepted  to  the  report  be- 
cause of  the  pendency  of  the  case  of  Lath- 
rop V.  Hallett,  Executor,  etc.,  77  Pac.  1095, 
wherein,  as  plaintiff  below,  she  asked  a  mon- 
ey Judgment  against  the  executor,  and  that, 
when  rendered,  it  be  adjudged  a  Uen  on  tbe 
estate  property.  Tbe  county  court  sustained 
the  exception,  and  refused  to  approve  the 
report  or  discharge  the  executor;  and  its 
Judgment,  upon  appeal  to  the  district  court, 
was  affirmed.  The  executor  took  the  case  to 
the  Court  of  Appeals,  where  tbe  Judgment 
was  reversed;  the  court  being  of  opinion  that 
the  mere  pendency  of  the  action  by  Miss 
Lathrop  against  tbe  executor  was  not  a  suf- 
ficient ground  for  the  county  court's  refusal 
to  aiq>rove  the  final  report  and  order  his  dia- 
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charge.  Hallett  t.  Latbrop  (Colo.  App.)  77 
Pac.  1096. 

Latbrop,  as  a  citizen,  Inhabitant,  and  tax- 
payer of  the  city  and  county  of  Denver, 
wherein  was  to  be  dispensed  and  enjoyed  the 
public  charity  created  by  Clayton's  will,  In 
her  own  behalf,  and  in  behalf  of  any  other 
citizens,  inhabitants,  and  taxpayers  similarly 
situated,  now  flies  this  petition  to  review  the 
Judgment  of  the  Court  of  Appeals,  and  has 
named  as  respondents  the  Court  of  Appeals, 
Moses  Hallett.  as  executor,  and  the  Attorney 
General  of  the  state  of  Colorado.  To  the 
rule  to  show  cause,  heretofore  issued,  of  the 
respondents  named  in  the  petition  only  the 
executor  has  appeared.  It  is  not  easy  to  see 
bow  Miss  Latbrop,  suing  here  In  the  capacity 
of  a  representative  of  taxpayers  and  others, 
can  have  any  standing  to  question  a  judg- 
ment rendered  against  her  personally  in  an 
action  where  she  was  seeking  to  protect  a 
possible  Judgment  which  she  hoped  to  re- 
cover, but  never  obtained,  for  herself  as  an 
individual,  or  how  she  can  now  bring  In  new 
parties.  But  waiving  these  objections,  it  is 
clear  that  she  Is  not  entitled,  in  any  capacity, 
to  the  relief  she  prays. 

We  cannot  grant  this  application  unless 
the  Court  of  Appe.nls  was  without  Jurisdic- 
tion, or,  in  pronouncing  Judgment,  ignored 
some  previous  decision  of  this  court.  Great 
Industry  has  been  shown  in  submitting  legal 
propositions  on  various  points,  and  the  col- 
lation of  authorities,  which,  so  far  as  we  are 
able  to  determine,  have  no  bearing  on  the 
right  of  relator  to  the  extraordinary  remedy 
invoked.  The  only  question  determined  by 
the  Court  of  Appeals  in  the  Judgment  assail- 
ed was  the  single  proposition  thnt^  the  pen- 
dency of  the  particular  suit  against  the  ex- 
ecutor for  attorney's  fees  and  a  lien  was  not 
a  sufficient  ground  for  the  refusal  by  the 
county  court  to  approve  the  executor's  final 
report  and  order  his  discbarge.  Tliat  ques- 
tion was  squarely  within  the  Issues,  and  the 
Court  of  Appeals  certainly  had  jurisdiction 
to  determine  it.  In  malting  that  decision,  no 
previous  decision  of  the  Supreme  Court  was 
disregarded,  or,  if  so,  our  attention  has  not 
been  called  to  it.  The  present  application, 
therefore,  is  without  merit. 

Counsel  apparently  would  have  us  assume 
jurisdiction  for  the  purpose  of  compelling  a 
proper  administering  of  the  public  charity 
created  by  the  will.  The  argument  is  that  a 
court  of  equity  has  inherent  jurisdiction  to 
administer  public  charities,  and,  l)ecause  of 
numerous  alleged  violations  of  law  and  offi- 
cial duty  by  the  executor,  we  should  Inquire 
Into  these  charges  and  grant  appropriate  re- 
lief. Assuming  that  petitioner  is  correct  in 
her  statement  of  the  law.  It  is  sufficient 
merely  to  say  tliat  the  writ  of  certiorari  Is 
a  common-law  writ,  and  we  cannot  convert 
this  proceeding  In  certiorari,  brought  to  re- 
view a  judgment  of  an  Inferior  court  relat- 
ing to  a  final  report  of  an  executor,  into  a 
stilt  In  equity,  and  administer  a  public  char- 


ity created  by  the  will,  when  the  property 
which  is  the  foundation  of  the  charity  Is  still 
in  the  hands  of  the  executor. 

Other  reasons  exist  for  declining  jurisdic- 
tion, but  the  foregoing  are  ample.  The  rule 
to  show  cause  is  discharged,  and  the  pro- 
ceeding dismissed. 

Proceeding  dismissed. 


33  Colo.  217 
WELLS,  FABGO  &  CO.  v.  GUNN. 
(Supreme  Court  of  Colorado.    March  6, 1905.) 

NEOUOENCE — CONTBlBirrOBT   m:OI.IOENCB— IN- 

SIBUOTIOKS— NEW  TRIAL— NEWLY  DI8- 

COVEBED    EVIDENCE. 

1.  In  an  action  for  injuries  by  a  collision  be- 
tween plaintiff's  wagon  and  a  wagon  of  defend- 
ant, defendant  claimed  that  plaintiff  was  guilty 
of  contributory  negligence  in  jumping  from  her 
wagon,  and  in  failing  to  talse  the  usual  precau- 
tions for  managing  her  horse.  The  court  char- 
ged, with  reference  to  the  first  of  these  claims, 
that,  if  plaintiff  was  placed  in  a  position  of  peril 
through  defendant's  negligence,  she  was  not 
chargeable  with  contributory  negligence  in  at- 
tempting to  avoid  the  injury,  although  she  act- 
ed Imprudently,  and  refused  to  charge  on  con- 
tributory negligence  in  the  second  respect  claim- 
ed, although  there  was  evidence  tending  to 
show  such  negligence.  Held,  that  the  confine- 
ment of  the  instructions  to  one  phase  of  the 
negligence  claimed  was  error. 

2.  In  an  action  for  injuries  the  qnestions  of 
fact  wei-e  closely  contested,  and  the  amount  of 
the  verdict  depended  largely  on  expert  testi- 
mony, which  showed  that  plaintiff  was,  up  to 
the  day  of  the  trial,  Buffering  from  neuritis  of 
the  spinal  nerves,  was  unable  to  walk  or  stand, 
could  not  wait  upon  herself  nor  speak,  and  suf- 
fered from  a  probably  permanent  paralysis  of 
sensation  in  the  larger  part  of  her  body.  In 
support  of  a  motion  for  a  new  trial  defendant 
presented  affidavits  of  physicians,  who  stated 
that  they  had  examined  plaintiff  the  day  before 
the  trial,  and  that  she  then  assumed  to  bo  para- 
lyzed in  almost  every  part  of  her  body,  and  seem- 
ed unable  to  speak,  but  that  they  again  visited 
plaintiff  immediately  after  the  cause  was  snli- 
mitted  to  the  jury,  and  that  she  was  then  ifbie 
to  talk  freely,  and  to  walk  around  the  room 
without  support.  The  affidavits  of  other  physi- 
cians and  trained  nurses  were  to  much  the  same 
effect  as  to  plaintiff's  assumed  condition  before 
the  trial  and  her  speedy  recovery  immediately 
after  the  trial.  Held,  that  the  court  abused  its 
discretion  in  denying  a  new  trial. 

Appeal  from  District  Court,  Arapahoe 
County;    Samuel  L.  Carpenter,  Judge. 

Action  by  Nellie  Gunn  against  Wells,  Far- 
go &  Co.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Kogers,  Cuthbert  &  Ellis  and  George  P. 
Steele  (Pierpont  Fuller,  of  counsel),  for  ap- 
pellant. E.  C.  Stimson  and  E.  G.  Yanatta, 
for  appellee. 

CAMPBELL,  J.  The  negligence  charged 
In  the  complaint  is  that  defendant's  em- 
ploye, who  was  driving  one  of  Its  express 
wagons,  carelessly  drove  bis  horse  into  and 
upon  the  neck  and  shoulder  of  the  horse  lo 
possession  of  plaintifF,  which  was  attached 
to  a  wagon  In  which  she  was  seated,  there- 
by causing  her  horse  to  run  away,  and 
throw  her  from  the  wagon  upon  a  atone  pave- 
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uient  with  great  Violence,  to  ber  serious  and 
permanent  injury,  wbicb  consisted  of  a 
fracture  of  tbe  eleventb  and  twelftb  dorsal 
rertebrse,  a  contusion  of  tbe  spinal  cord,  and 
a  neuritis  of  tbe  spinal  nerves,  tbereby  pro. 
ducing  a  partial  paralysis  of  ber  entire  body, 
and  causiiig  ber  great  pain  and  suffering. 
Tbe  defendant  denied  tbe  negligence,  and 
pleaded  contributory  negligence  of  tbe  plain- 
tiff. Tbe  trial  resulted  in  a  verdict  in  plain- 
tiff's favor  for  $5,000,  upon  which  the  court 
entered  judgment  after  overruling  defend- 
ant's motion  for  a  new  trial,  and  defendant 
is  here  by  its  appeal. 

The  three  principal  grounds  assigned  for 
a  reversal  of  this  Judgment  are:  First,  that 
the  verdict  Is  manifestly  against  tbe  weight 
of  the  evidence,  the  proof  not  being  suffi- 
cient in  law  to  establish  tbe  negligence  which 
tbe  complaint  charged,  and  entirely  failing 
to  connect  the  Injuries  of  the  plaintiff  with 
tbe  alleged  wrongful  acts  of  defendant;  sec- 
ond, error  upon  the  part  of  tbe  court  in 
giving  instructions  and  in  refusing  instruc- 
tions tendered  by  the  defendant;  third,  abuse 
of  discretion  by  tbe  trial  court  in  denying 
defendant's  motion  for  a  new  trial,  based 
upon  newly  discovered  evidence. 

1.  In  view  of  our  conclusion  that  the  judg- 
ment cannot  stand  because  of  errors  in  in- 
structions and  an  abuse  of  judicial  discretion 
in  not  granting  a  new  trial,  the  first  assign- 
ment of  error  will  not  be  considered  by  us  fur- 
ther than  to  remark  that  the  record  discloses 
several  closely  contested  questions  of  fact, 
and,  to  say  the  leasf,  there  is  enough  doubt 
about  the  legal  sufficiency  of  the  evidence 
to  sustain  the  verdict  to  have  made  it  tbe 
duty  of  tbe  trial  court  to  set  aside  tbe  same 
on  the  showing  made  in  support  of  defend- 
ant's motion  for  a  new  trial. 

2.  The  contributory  negligence  relied  up- 
on by  defendant  was  that  plaintiff's  injuries, 
if  any,  were  the  result  of  her  negligently 
jumping  from  the  wagon,  and  that  she  did 
not  take  the  usual  precautions  which  were 
at  band  for  managing  the  horse  at  tbe  time 
he  started  to  run.  In  other  words,  had  she 
refrained  from  Jumping,  or  bad  she  used 
those  means  for  controlling  her  horse,  she 
would  have  escaped  injury.  In  instruction 
No.  13,  given  of  its  own  motion,  tbe  court 
advised  the  jury  that  If,  through  the  negli- 
gence of  defendant's  servant,  plaintiff  was 
placed  in  a  position  of  peril,  and  attempting, 
through  the  Impulse  of  fear,  to  avoid  It,  she 
received  the  injury  complained  of,  she  was 
not  charged  with  contributory  negligence, 
even  though  ber  conduct  might  have  been 
Imprudent  under  other  circumstances,  for 
imprudent  conduct  growing  out  of  sudden 
fright  Is  chargeable  to  tbe  person  whose 
conduct  gave  rise  to  the  alarm.  No  ques- 
tion is  raised  as  to  the  propriety  of  this  in- 
struction in  so  far  as  it  bears  upon  tbe  al- 
leged contributory  negligence  of  plaintiff  In 
jumping  from  tlie  wagon,  but  the  grievance 
is  that  it  wbally  ignores  and  leaves  out  of 


view  another  contention  of  defendant  thar 
plaintiff  was  also  guilty  of  contributory  nee- 
ligence  In  that  she  neglected  to  use  the  or- 
dinary precautions  for  controlling  the  horse, 
of  which,  had  she  availed  herself,  the  injury 
would  not  have  occurred.  There  was  evi- 
dence tending  to  prove  tliat  plaintiff  was 
negligent  in  this  latter  particular,  and  de- 
fendant tendered  to  the  court  an  instruction, 
which  was  refused.  In  which  the  jury  were 
told,  in  substance,  that  it  was  plaintiff's 
duty  to  exercise  ordinary  care  and  pmdence, 
and  if,  when  she  received  the  injury,  she 
failed  in  this  respect  in  not  using  the  means 
at  liand  for  controlling  the  horse,  she  was 
guilty  of  contributory  negligence.  The  con- 
fining of  the  instructions  given  to  tlie  one 
phase  of  contributory  negligence  pertaining 
to  tbe  jumping  from  tbe  wagon,  and  refus- 
ing to  instruct  as  asked  with  respect  to 
plalntifT's  alleged  neglect  in  falling  to  con- 
trol tbe  horse,  might  have,  and  prol>ably  did, 
mislead  the  Jury  into  believing  that  plaintiff 
was  not  guilty  of  any  contributory  negligence 
whatever,  if  she  was  not  to  be  charged  with 
neglect  in  the  act  of  jumping. 

3.  Tbe  defendant  asked  for  a  new  trial  up- 
on the  ground,  among  others,  that  material 
and  important  evidence  In  Its  behalf  bad 
been  discovered  since  the  trial,  which  was 
not,  and,  In  the  nature  of  things,  could  not 
have  been,  known  before  the  trial.  We  ai« 
clearly  of  opinion  that  the  court  abused  its 
discretion  in  refusing  a  new  trial  upon  this 
ground.  The  testimony  of  plaintiff's  physi- 
cian, who  had  attended  her  up  to  the  day  of 
the  trial,  was  that  she  was  then  suffering 
from  neuritis  of  the  nerves  of  the  spine,  and 
from  an  injury  to  the  eleventh  and  twelftb 
vertebrae;  that  she  was  unable  to  walk  or 
stand  or  to  sit  upright  except  when  support- 
ed; that  there  was  an  entire  absence  of  sen- 
sation in  the  greater  part  of  the  body;  that 
she  was  totally  disabled,  and  unable  to  wait 
upon  herself;  that  she  was  unable  to  speak, 
and,  in  his  judgment,  a  great  portion  of  tbe 
injuries  from  which  she  suffered  were  per- 
manent in  nature,  and  that  paralysis  of  sen- 
sation, especially  in  the  lower  extremities, 
would  always  remain.  While  he  was  of 
opinion  that  she  might  recover  her  speecli, 
he  thought  she  would  never  be  able  to  walk, 
and  that  sensation  in  her  lower  limbs  would 
never  return.  Trial  began  on  Deceml)er  12th, 
and  the  cause  was  submitted  to  the  Jury  on 
tbe  following  day.  In  support  of  the  motion 
for  a  new  trial  the  defendant  presented  affi- 
davits of  Drs.  Edward  Delehanty  and 
Charles  A.  Powers.  In  that  of  the  former 
it  is  stated  that  he  and  Dr.  Powers,  on  the 
lltb  day  of  December,  the  day  before  the 
trial  commenced,  made  a  physical  examina- 
tion of  plaintiff,  who  then  assumed  to  be 
paralyzed  in  almost  every  muscle  of  her 
body,  and  (mly  the  slightest  movement  of 
her  arms  or  legs  was  performed;  that  there 
was  an  apparent  complete  anesthesia  of  the 
entire  body,  except  around  the  anal  region. 
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and  Included  the  tartfle  lenBea.  Plaintiff 
appeared  to  be  unable  to  protrude  her  tonpie, 
or  to  ipeak  a  single  word,  although  she  coald 
nnderstand  what  was  said  to  her.  On  the 
afternoon  of  December  13th,  after  the  cause 
was  submitted  to  the  Jury,  be  visited  the 
hospital,  and  saw  plaintiff.  At  that  time  she 
was  sitting  on  the  side  of  the  bed,  fully 
dressed  In  hospital  clothes,  was  able  to  pro- 
tmde  her  tongue  and  talk  freely;  her  paraly- 
sis bad  disappeared  to  such  an  extent  that 
■he  was  able  to  walk  about  the  room  with- 
out support  of  any  khid;  that  all  symptoms 
of  anesthesia  had  almost  entirely  disappear- 
ed, and  normal  taste  and  smell  had  returned. 
The  physician  gaye  it  as  his  opinion,  from 
the  fact  that  plaintiff  had,  within  the  space 
of  36  hours,  made  such  a  recovery  from 
what,  on  the  first  examination,  seemed  to  be 
a  complete  paralysis  to  an  apparently  normal 
condition,  tbat  plahitlff  was  not  and  Is  not 
•xiffering  from  any  organic  disease  of  either 
the  spinal  cord  or  the  brain.  The  affidavit  of 
Dr.  Powers  is  in  all  substantia]  respects  the 
same  as  that  of  Dr.  Delehanty.  Dr.  Amdt, 
on  the  staff  of  physicians  at  the  county  hos- 
pital of  Denver,  where  the  patient  was  be- 
fore, during,  and  a  short  time  after  the  trial, 
says  that  be  saw  the  plaintiff  on  the  12th  of 
December,  and  she  was  then  apparently  un- 
able to  move  her  limbs,  or  talk,  or  swallow 
food,  and  there  seemed  to  be  a  complete 
paralysis  with  respect  to  the  power  of  loco- 
motion and  speech.  He  saw  her  again  on 
the  afternoon  of  December  13th,  and  she  had 
then  suddenly  recovered  her  power  of  speech, 
was  able  to  walk  freely  and  unassisted  about 
the  ward,  and  on  the  14tb  of  December 
plaintiff  arose  from  her  bed,  dressed  herself 
unassisted,  and  walked  oat  of  the  hospital 
unsupported  and  unassisted.  Two  trained 
nurses,  who  were  employed  in  the  county 
hospital,  and  one  patient,  also  made  affidavits 
to  the  effect  that  after  the  trial  was  over 
plaintiff,  without  assistance,  dressed  herself, 
and  walked  about  the  hospital,  and  talked 
freely,  took  food  in  a  normal  fashion,  and 
seemed  to  bare  regained  her  normal  powers 
of  locomotion  and  speech,  whereas  before 
that  time,  while  in  the  hospital,  she  was  ap- 
parently In  the  condition  testtOed  to  by  her 
own  physician.  Counter  affidavits  resisting 
the  motion  for  a  new  trial  were  filed  in  be- 
half of  plaintiff,  including  her  own  and  tbat 
of  her  physician,  and  of  another  physician 
In  Orlpple  Creek,  in  which,  to  some  extent, 
the  affidavits  in  support  of  the  motion  are 
controverted.  But  from  plaintiff's  own  affi- 
davit and  that  of  her  physician  It  appears 
that  the  recovery  which  she  made  so  soon 
after  the  verdict  was  returned  was  very  re- 
markable, and  tbat  on  the  14th  of  December, 
assisted  by  her  physician,  she  walked  from 
the  county  hospital  in  Denver  to  a  carriage 
waiting  for  her,  and  was  therein  conveyed 
to  the  city  railroad  station,  and  taken  in  a 
Bleeping  car  from  Denver  to  Cripple  Creek, 
where^  according  to  hit  affidavits,  she  re- 


lapsed into  the  conditloB  she  was  In  at  tba 
time  of  the  trial.  In  support  of  the  court's 
ruling  denying  this  motion  plaintiff  says,  first, 
that  It  appears  from  the  affidavits  tiiat  Dr. 
Powers  and  Dr.  Delehanty  had  made  an  ex- 
amination of  plaintiff  prior  to  the  trial,  and 
that  the  evidence  which  defendant  now  seeks 
to  produce  in  case  of  a  new  trial  was  in  its 
possessloo,  and  not  produced  at  the  former 
trial,  and  hence  no  legal  grounds  have  been 
shown  why  a  new  trial  should  be  had. 
While  it  la  true  tbat  the  physicians  made 
an  examination  of  the  plaintiff  before  the 
trial,  and  while  it  may  also  be  true  that  It 
was  their  belief  that  plaintiff  was,  in  a 
measure,  feigning  or  shamming,  still  the  new- 
ly discovered  evidence  of  which  defendant 
seeks  to  avail  itself.  In  the  very  nature  of 
things,  did  not  exist,  and  could  not  have  been 
discovered  or  produced,  until  after  the  trial 
was  over;  for  that  evidence  relates  to  things 
which  transpired  after  the  verdict  was  re- 
turned. Without  intimating  our  own  opinion 
as  to  whether  or  not  plaintiff  was  shamming, 
it  is  sufficient  to  say  tbat  this  newly  discov- 
ered evidence  Is  material  and  important  on 
that  issue,  and  the  defendant  is  entitled  to 
produce  it  before  a  Jury.  Dr.  Pennock's  tes- 
timony at  the  trial  as  to  the  character  of 
plalntUT s  Injuries  was  based  In'  part  upon 
what  she  told  him,  partly  on  the  result  of  his 
own  examination.  His  testimony,  as  an  ex- 
pert, that  plaintlfTs  Injuries  were  as  describ- 
ed, and  were  permanent,  rested  upon  the 
same  foundation.  If  defendant's  affidavits 
are  true — indeed,  if  the  plaintiff  herself  and 
her  physician  are  to  be  believed — then  it  la 
entirely  clear  that  she  bad  exaggerated  her 
condition,  and  he  was  mistaken  in  his  judg- 
ment Certain  It  Is  that  the  Injuries  which 
she  claimed  to  have  suffered,  which  he 
thought  to  be  permanent,  were  not  so.  All 
the  affidavits  negative  both  propositions. 

That  the  amount  of  the  verdict  was  large- 
ly the  result  of  the  expert  testimony  Is  too 
clear  for  argument  This,  in  connection  with 
the  fact  that  the  qnestlons  of  fact  were 
closely  contested,  and  the  improbability  of 
some  of  plalntUTs  evidence  touching  the  ac- 
cident convinces  us  that  there  was  an  abuse 
of  discretion  In  not  awarding  a  new  trial. 
For  the  reasons  above  given,  the  judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reversed. 


AMDRBWS  et  al. 
ARNOLD  V. 


33  Colo.  193 
T.  PEOPLB.* 
SAMB. 


(Supreme  Court  of  Colorado.    Feb.  6,  1005.) 
KVBDn  —  comnssioR  in  PEKPiTBATioif  ov 

ROBBEBT— IROICntEin^-SXTFFICIENaT  —  BI.E- 
MBHTS  OF  CBIMB— HALICE— IRTBHT— COMSPIB- 
AOT— BESP0N8IBIUTT  FOB  ACTS  OF  00-COH- 
BFIBAT0B8  —  CONFESSIONS  —  ADiaSaiBIUTT 
— HABULESS  EBBOB— OHANGB  OF  VXlfUB. 

1.  Under  MilU'  Ann.  St  H  1174,  1176,  defln- 
ing  murder,  and  declaring  that  all  murder  whick 
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is  cotnmUtecl  In  tlie  perpetration  or  attempt  to 
perpetrate  robbery  shall  be  deemed  murder  of 
the  first  degree,  and  section  1433,  declaring  that 
In  an  indictment  for  murder  it  shall  not  be  nec- 
essary to  set  forth  the  manner  or  means  ^ 
which  death  was  caused,  but  It  shall  be  suffi- 
cient to  charge  that  defendant  did  feloniously, 
willfully,  and  of  hia  malice  aforethought,  kill 
and  murder  the  deceased,  it  is  not  necessary  for 
an  indictment  for  murder  in  the  first  degree  to 
allege  that  the  murder  was  committed  in  an  at- 
tempt to  perpetrate  robbery,  in  order  to  justify 
conviction  under  evidence  that  it  was  so  com- 
mitted. 

[Ed.  Note. — For  cases  In  point,  see  voL  28, 
Cent.  Dig.  Homicide,  i  231.] 

2.  In  determining  whether  the  constitutional 
requirements  with  respect  to  the  passage  of 
bills  have  been  complied  with,  resort  may  be 
had  to  the  legislative  journals,  and,  if  it  afiir- 
matively  appears  that  the  provisions  of  the 
Constitution  were  not  observed,  a  bill  is  not 
valid ;  but,  if  the  journals  are  merely  silent  on 
this  question,  it  must  be  presumed  that  the  Con- 
stitution was  followed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §§  27,  382-384.] 

3.  Where  the  House  journal  showed  that  the 
Speaker  gave  notice  of  filing  a  protest  against  a 
bill,  but  did  not  show  on  what  ground,  or  that 
the  protest  was  ever  in  fact  filed,  or  any  action 
taken  thereon,  and  it  also  appeared  that  it  was 
moved  and  seconded  that  amendments  were 
printed  on  the  Senate  calendar  of  a  certain  date, 
and  that  an  amendment  was  offered,  and  that 
the  amendments  had  not  been  printed  on  the 
House  calendar,  or  otherwise,  but  no  action  ap- 
peared to  have  been  taken  on  either  the  motion 
or  the  amendment,  it  did-  not  affirmatively  ap- 
pear from  the  journal  that  the  amendments  were 
not  printed,  so  as  to  render  the  bill  invalid  for 
failure  to  print  such  amendments. 

4.  The  recitals  of  legislative  journals,  and  the 
presumptions  which  attach  through  their  silence, 
cannot  be  contradicted  by  verbal  statements. 

[EM.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $  1C99.] 

5.  The  constitutional  requirement  that  th« 
voting  on  the  passage  of  a  bill  must  be  taken 
by  ayes  and  nays  does  not  apply  to  a  motion 
to  reconsider  action  taken  on  the  passage  of  a 
bill. 

6.  Under  Hills'  Ann.  St.  {  1176.  providing 
that  murder  in  the  perpetration  of  robbery  shall 
be  deemed  murder  in  the  first  degree,  the  ele- 
ment of  malice  does  not  ent^r  into  the  crime  of 
murder  when  committed  in  the  perpetration  of 
robbery ;  and  hence,  ia  a  prosecution  for  such 
a  murder,  error,  if  any,  in  instructions  relative 
to  malice,  ia  harmless. 

7.  Intent  is  also  immaterial,  so  that  where 
several  conspire  to  rob,  and  one  of  the  con- 
spirators commits  murder  in  the  perpetration  of 
the  robbery,  the  others  are  responsible  for  his 
act,  even  though  murder  was  not  originally  in- 
tended. 

[Ed.  Note. — ^For  cases  in  point,  Jee  vol.  26, 
Cent  Dig.  Homicide,  Si  24-31.] 

8.  One  of  several  conspirators  in  the  commis- 
sion of  crime  denied  any  knowledge  of  the 
crime,  whereupon  another  conspirator  was  in- 
terrogated as  to  certain  matters  which  the  first 
had  denied.  The  one  first  questioned  then  tried 
to  prevent  the  second  from  making  any  state- 
ments, and  was  compelled  to  desist  by  violence. 
Thereafter,  however,  he  made  statements  prac- 
tically the  same  as  those  made  by  his  fellow 
conspirators.  Heid,  that  the  fact  that  he  was 
compelled  to  remain  silent  during  the  statement 
of  the  other  conspirator  did  not  render  that 
statement  inadmissible  as  against  both  in  a 
prosecution  Cor  the  crime. 

9.  Where  a  confession  is  made  under  such  cir- 
cumstances as  would  render  it  inadmissible,  but 


another  confestton  Is  snbaeqaenUy  made,  agree- 
ing substantially  with  the  one  first  made,  and 
the  second  confession  is  admissible,  the  admis- 
sion of  the  first  confession  is  not  error. 

10.  The  granting  of  a  change  of  venue  rests_  in 
the  discretion  of  the  trial  court,  and  its  action 
will  not  be  disturbed  unless  it  appears  that  such 
discretion  was  abused. 

Error  to  District  Court,  City  and  County 
of  Denver ;   P.  D.  Palmer,  Judge. 

Newton  Andrews  and  another  and  Fred 
Arnold  were  separately  convicted  of  murder, 
and  bring  error.    Affirmed. 

Plaintiffs  In  error  in  each  of  the  above-en- 
titled causes  were  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  suffer  the  death 
penalty.  They  were  originally  informed 
against  Jointly,  but  plaintiff  In  error  Arnold 
was  tried  separately.  The  questions  present- 
ed In  each  case  being  in  many  respects 
identical,  they  will  be  disposed  of  in  one 
opinion.  The  main  questions  raised  are  (1) 
the  suflBclency  of  the  information,  under  the 
testimony,  to  Justify  a  verdict  of  murder  in 
the  first  degree ;  (Zf  the  validity  of  the  cap- 
ital punishment  act;  (3)  alleged  errors  in 
giving  and  refusing  instructions;  (4)  the  ad- 
missibility of  testimony;  and  (5)  overruling 
motion  of  defendant  Peters  for  change  of 
venue.  The  necessary  data  for  an  under- 
standing of  the  questions  considered  and  de- 
cided appear  in  the  opinion. 

Jas.  B.  Belford,  Willis  V.  Elliott,  and  J.  Af. 
Essington,  for  plaintiffs  la  error.  H.  A. 
Lludsley,  F.  W.  Sanborn,  Atty.  Gren.,  and  H. 
J.  Uersey,  Asst  Atty.  Gen.,  for  the  People. 

GABBEBT,  C.  J.  (after  stating  the  facts). 
1.  The  Information  charged  that  the  defend- 
ants (after  stating  the  date  and  venue)  "did 
feloniously,  willfully,  and  of  their  malice 
aforethought,  kill  and  murder  one  Amanda 
Touugblood,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people 
of  the  state  of  Colorado."  At  the  trial  it 
developed  from  the  testimony  that  the  de- 
fendants entered  the  bouse  of  the  husband 
of  the  deceased  with  intent  to  commit  a  rob- 
bery, and  that  the  homicide  was  committed 
in  the  attempted  perpetration  of  that  crime. 
Mrs.  Xoungblood  was  killed  by  a  shot  fired 
by  either  Andrews  or  Arnold.  Counsel  for 
the  defendants  now  urge  that  the  informatioa 
was  insufficient,  under  this  testimony,  to  Jus- 
tify a  conviction  of  murder  in  the  first  de- 
gree, for  the  reason,  as  they  claim,  that 
where  two  or  more  are  Jointly  Indicted  for 
the  crime  of  murder,  which  was  committed 
in  the  perpetration  of,  or  attempt  to  perpe- 
trate, a  felony,  and  the  killing  was  done  by 
one,  but  in  the  absence  of  proof  of  a  Joint 
purpose  to  kill,  it  is  necessary  for  the  in- 
formation to  allege  or  charge  that  the  homi- 
cide was  committed  in  the  perpetration  of, 
or  attempt  to  perpetrate,  one  uf  the  felonies 
named  in  the  statute  on  the  subject  of  mur- 
der. In  other  words,  they  contend  that  be- 
cause the  statute  provides  ttiat  the  commia- 
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sion  of  murder  In  the  perpetration  of,  or  at- 
tempt to  commit,  the  crime  of  robbery,  con- 
stitutes murder  in  the  first  degree,  which  may 
be  punished  by  death  If  the  jury  bo  deter- 
mine, it  was  necessary  to  allege  that  the  hom- 
icide was  committed  by  the  accused  in  the 
perpetration  of,  or  attempt  to  perpetrate, 
that  crime,  in  order  to  Justify  a  verdict  of 
guilty  of  murder  in  the  first  degree,  based 
upon  the  fact  that  the  homicide  was  commit- 
ted by  the  defendants  in  the  perpetration  of, 
or  attempt  to  perpetrate,  robbery.  Murder 
is  defined  to  be  "the  unlawful  killing  of  a  hu- 
man being  with  malice  aforethought,  either 
express  or  implied."  Section  1174,  1  Mills' 
Ann.  St.  The  statutes  of  the  state  further 
provide  that  "all  murder  •  •  •  which 
Is  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  •  «  «  robbei7  «  •  • 
or  perpetrated  from  a  deliberate  and  pre- 
meditated design,  unlawfully  and  malicious- 
ly to  effect  the  death  of  any  human  being 
other  than  him  who  Is  killed  •  •  •  shall 
be  deemed  murder  of  the  first  degree,  and  all 
other  kinds  of  murder  shall  be  deemed  mur- 
der of  the  second  degree."  Section  2,  Laws 
1901,  p.  153,  c.  64;  3  Mills'  Ann.  St.  Rep.  Supp. 
§  1176.  The  degrees  of  murder  mentioned  in 
this  section  are  not  substantive  or  lndei)end- 
ent  offenses.  The  purpose  of  these  distinc- 
tions is  to  fix  the  punishment  which  shall  be 
inflicted  according  to  the  circumstances  in 
which  the  murder  was  committed.  Section 
1433,  1  Mills'  Ann.  St.,  designates  what  shall 
be  sufficient  to  allege  in  an  Indictment  or  In- 
formation for  the  crime  of  murder.  Inter 
alia.  It  provides  that  "In  any  Indictment  for 
murder  •  •  *  it  shall  not  be  necessary 
to  set  forth  the  manner  In  which,  or  the 
means  by  which,  the  death  of  the  deceased 
was  caused,  but  It  shall  be  sufficient  in  ev- 
ery indictment  for  murder  to  charge  that 
the  defendant  did  feloniously,  wilfully  and 
of  his  malice  aforethought,  kill  and  murder 
the  deceased."  This  provision  does  not  con- 
template a  charge  of  murder  which  shall 
specifically  state  any  degree  of  that  crime. 
If  It  did,  or  if  its  provisions  were  insufficient 
for  any  reason,  then  it  would  be  necessary,  in 
order  to  state  the  crime  of  murder  which 
had  not  been  committed  in  the  perpetration 
of,  or  attempt  to  perpetrate,  a  felony,  to  al- 
lege that  the  homicide  was  committed  with 
deliberation  and  premeditation;  and  yet  this 
court  has  repeatedly  held  that  these  aver- 
ments are  not  necessary  In  an  indictment  or 
information  for  murder,  but  that  the  alle- 
gations provided  by  statute  are  sufficient  to 
support  a  verdict  of  murder  In  the  first  de- 
gi-ec.  Redus  v.  People,  10  Colo.  208,  14  Pac. 
323 ;  Jordan  v.  People,  10  Colo.  417,  36  Pac. 
218:  Holt  V.  People,  23  Colo.  1,  45  Pac.  374. 
It  designates  what  shall  be  sufficient  to  state 
in  any  information  or  indictment  in  order 
to  charge  the  crime  of  murder;  i.  e.,  the 
unlawful  killing  of  a  human  being  with  mal- 
ice aforethought,  as  defined  by  the  statute. 
Under  such  a  charge,  tlie  person  accused  will 


be  convicted  or  acquitted,  according  to  the 
proofs;  and.  If  convicted,  the  circumstances 
in  which  the  murder  was  committed,  as 
designated  by  the  statute  respecting  the  de- 
gree of  the  crime,  as  It  is  termed,  determines 
the  punishment  which  shall  be  indicted.  In 
short,  the  statute  defines  murder,  and  the 
section  upon  which  counsel  for  defendants 
rely  does  not  create  or  define  distinct  of- 
fenses of  that  crime,  but  merely  distinguishes 
between  grades  of  punishment  which  shall  be 
inflicted  upon  one  convicted  of  murder,  ac- 
cording to  the  circumstances  in  which  it  was 
committed.  Nor  does  the  statute,  in  prescrib- 
ing what  shall  be  sufficient  to  allege  in  any 
indictment  or  information  for  murder,  violate 
any  constitutional  rights  of  the  condemned, 
under  the  guaranty  that  ''in  criminal  prose- 
cutions the  accused  shall  have  the  right 
*  *  *  to  demand  the  nature  and  cause  of 
the  accusation."  The  charge  was  the  murder 
of  Mrs.  Youngblood,  and  they  were  thus  ful- 
ly Informed  of  the  nature  and  cause  of  the 
accusation  against  them.  Jordan  v.  People, 
supra;  Graves  v.  State,  45  N.  J.  Law,  347, 
40  Am.  Rep.  778;  State  v.  Pike,  49  N.  H. 
390,  6  Am.  Rep.  533;  Dwyer  v.  State,  12 
Tex.  App.  585 ;  People  v.  Murray,  10  Cal.  309 ; 
Cathcart  v.  Commonwealth,  37  Pa.  108;  10 
Enc.  PI.  &  Pr.  115.  A  valuable  discussion  of 
these  questions  will  be  found  in  note  12  to 
People  V.  Sullivan,  03  L.  R.  A.  353,  893.  An 
additional  authority  in  support  of  the  con- 
chision  that  in  an  indictment  for  murder  it 
is  not  necessary  to  state  more  than  the  stat- 
ute provides,  in  order  to  sustain  a  convic- 
tion of  murder  in  the  flrst  degree,  based  upon 
the  fact  that  the  homicide  was  committed 
in  an  attempt  to  periietrate  one  of  the  desig- 
nated felonies,  is  found  in  the  statute  itself. 
It  provides  that,  where  one  indicted  for  mur- 
der pleads  guilty,  a  jury  shall  be  impaneled 
to  determine  the  degree  of  tbe  crime;  thus 
clearly  demonstrating  that,  on  an  indictment 
for  murder  in  the  statutory  form,  the  circum- 
stances in  which  the  homicide  was  commit- 
ted is  a  matter  of  proof,  and  not  of  pleading. 
2.  The  validity  of  the  capital  punishment 
act  Is  attacked  upon  the  ground  that  the  re- 
quirements of  the  Constitution  (section  22, 
art.  5),  which  designates  tbe  steps  to  be  taken 
and  the  formalities  to  be  observed  In  the 
passage  of  bills,  were  not  compiled  with. 
The  bill  originated  in  the  House,  and  the 
specific  objections  urged  which  we  shall  con- 
sider are  that  on  the  passage  of  the  bill  by 
tbe  Senate  it  was  not  read  the  third  time, 
that  the  amendments  made  by  the  Senate 
were  never  printed  by  the  Senate,  and  that 
the  amendments  made  by  the  Senate  were 
not  printed  by  the  House.  No  statements 
upon  which  these  objections  can  be  success- 
fully based  appear  cither  expressly  or  im- 
pliedly from  the  journals  of  either  the  Senate 
or  House.  The  House  journal  does  show 
that  the  Speaker  gave  notice  of  filing  a  pro- 
test against  the  bill,  but  upon  what  ground 
Is  not  stated.    It  does  not  appear  that  such 
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protest  -was  ever  tiled,  or  any  action  taken 
thereon.  It  appears  from  the  House  Journal 
that:  "It  was  moved  and  seconded  that 
amendments  were  printed  on  Senate  calen- 
dar of  March  2!)th  for  the  use  of  the  mem- 
bers. An  amendment  was  offered  that  the 
amendments  to  House  bill  No.  71  had  not 
been  printed  on  House  calendar,  or  other- 
wise, for  the  use  of  the  members,  prior  to 
the  vote  on  the  bill."  No  action  appears  to 
bave  been  taken  on  this  motion  or  the 
amendment,  and  the  mere  record  of  notice  of 
a  protest,  which  it  does  not  appear  was  ever 
flled  or  acted  upon,  or  of  a  motion  to  amend, 
which  the  Journal  is  silent  as  to  any  action 
upon,  and  which  It  does  not  appear  were 
ever  submitted,  are  InsufHclent  from  which 
to  deduce  the  conclusion  that  the  constitu- 
tional requirements  with  respect  to  the  print- 
ing of  amendments  were  not  observed.  In 
determining  whether  the  constitutional  re- 
quirements with  respect  to  the  passage  of 
bills  have  been  complied  with,  resort  can  be 
had  to  the  legislative  Journals.  If  it  affirma- 
tively appears  therefrom,  either  expressly  or 
by  necessary  implication,  that  the  provisions 
of  the  Constitution  were  not  observed,  then 
a  bill  is  not  valid.  If,  however,  they  are 
merely  silent  on  this  question.  It  must  be 
presumed  that  the  fundamental  law  on  the 
subject  of  the  passage  of  bills  was  in  all 
respects  followed.  Insurance  Co.  v.  Loan 
Co.,  20  Colo.  1,  36  Pac.  793;  In  re  Roberts, 
5  Colo.  525;  State  ex  rel.  v.  Francis,  26  Kan. 
724.  Tested  by  this  rule,  It  is  clear  that  the 
objections  urged  against  the  validity  of  the 
bill  are  not  supported  by  the  legislative  Jour- 
nals of  either  branch  of  the  General  As- 
sembly. The  Speaker  of  the  House  also  tes- 
tified that  the  amendments  to  the  bill  were 
not  printed  for  the  use  of  the  House.  This 
testimony  cannot  be  considered.  The  recitals 
of  legislative  Journals,  or  the  presumptions 
which  attach  from  their  silence,  cannot  be 
contradicted  by  verbal  statements.  Koehler 
V.  Hill,  60  Iowa,  543,  14  N.  W.  738,  15  N.  W. 
609.  The  Journal  of  the  House  discloses  that 
the  bill,  after  having  been  passed  a  second 
time,  was  reconsidered  on  a  viva  voce  vote. 
Counsel  for  defendants  contend  that  the 
same  solemnity  must  attend  the  reconsidera- 
tion of  the  passage  of  a  bill  that  attended 
its  original  passage.  This  contention  is  not 
tenable.  The  constitutional  requirement  in- 
voked, that  the  vote  ou  the  passage  of  a  bill 
must  be  taken  by  ayes  and  nays,  does  not 
apply  to  a  motion  to  reconsider  action  taken 
on  the  passage  of  a  bill. 

3.  The  court  instructed  the  Jury — so  It  la 
claimed  by  counsel  for  the  defendants — ^to 
the  effect  that  malice  Is  a  presumption  of 
law,  Instead  of  fact.  The  court  also  Instruct- 
ed the  Jury  to  the  effect  that  if  they  foraid 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendants  entered  the  house 
of  the  husband  of  the  deceased  with  intent 
to  commit  the  crime  of  robbery,  and  that,  in 
the  prosecution  of  that  purpose,  either  of 


them  shot  and  killed  the  deceased,  then  they 
would  all  be  guilty  of  murder.  On  behalf  of 
the  defendants,  an  instruction  was  requested 
and  refused,  the  substance  of  which  is  that 
the  Jury  would  not  be  warranted  in  returning 
a  verdict  of  murder  In  the  first  degree  unless 
it  appeared  that  the  homicide  was  committed 
by  them  deliberately,  willfully,  and  with  pre- 
meditated malice,  or  that  they  tormei  a  con- 
spiracy to  kill  and  murder  the  deceased,  and 
that  she  was  killed  by  one  of  them  while  in 
the  furtherance  or  pursuit  of  the  conspiracy 
or  common  design.  Attention  Is  directed  to 
the  decisions  of  this  court  wherein  It  is  held 
that  malice  is  an  inference  of  fact,  and  not 
of  law.  In  these  cases  the  homicide  was  not 
committed  in  an  attempt  to  commit  a  fel- 
ony, and  that  is  the  distinguishing  feature 
between  them  and  the  one  at  bar.  There  is 
no  question,  from  the  testimony,  but  that  the 
defendants  committed  the  homicide  in  an  at- 
tempt to  perpetrate  the  crime  of  robbery. 
That  fact  is  nndispnted.  The  element  of 
malice  does  not  enter  into  the  crime  of  mur- 
der committed  in  such  circumstances.  The 
purpose  of  the  statute  was  to  make  every 
homicide  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  certain  felonies  mur- 
der, which  may  be  punished  by  death,  if  the 
Jury  so  determine,  without  regard  to  malice, 
deliberation,  or  premeditation.  When,  there- 
fore, the  proof  was  undisputed  that  the  bom- 
icide  was  committed  in  an  attempt  to  per- 
petrate a  robbery  which  the  defendants  had 
conspired  to  commit,  it  was  not  necessary  to 
prove  any  facts  from  which  maUce,  delibera- 
tion, or  premeditation  could  be  inferred.  So 
that.  If  the  court  did  not  properly  state  the 
law  on  the  subject  of  malice.  It  was  error 
without  prejudice,  because  malice.  In  the 
legal  acceptation  of  that  term,  was  not  an 
element  of  the  crime  for  which  the  defend- 
ants were  tried  and  convicted;  nor  did  the 
court  err  in  the  instruction  given,  or  In  refus- 
ing the  one  requested,  because  the  statute 
makes  the  taking  of  human  life  in  an  at- 
tempt to  perpetrate  a  robbery  murder  in  the 
first  degree,  as  it  is  termed,  which  may  be 
punished  by  death,  without  regard  to  the 
questions  of  Intent,  premeditation,  or  delib- 
eration. State  y.  King  (Utah)  68  Pac.  418, 
91  Am.  St.  Rep.  808;  Commonwealth  v. 
Flanagan,  7  Watts  &  S.  (Pa.)  415;  State  v. 
Meyers,  99  Mo.  107,  12  S.  W.  516. 

The  defendant  Peters  asked  an  Instruction, 
which  was  refused,  and  which,  his  counsel 
say,  was  framed  upon  the  theory  that,  to 
hold  one  guilty  of  a  crime,  he  must  Int^id  to 
commit  It,  or  must  be  engaged  in  some  act, 
the  probable  or  necessary  consequence  of 
which  is  the  act  for  which  he  is  arraigned. 
As  already  stated,  the  question  of  Intent  was 
not  an  element  of  the  crime  for  which  the 
defendant  Peters  was  being  tried.  The  de- 
fendants went  to  the  house  of  the  husband 
of  deceased,  armed  with  deadly  weapons 
Their  common  purpose  in  so  doing  was  tv 
commit  the  crime  of  robbery,  and.  In  the 
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attempt  to  commit  tiiat  crime,  tbe  life  of 
Mrs.  Toangblood  was  taken.  Tbe  crime 
which  they  conspired  to  commit,  and  In  tbe 
prosecution  of  which  tbe  murder  was  com- 
mitted, was  of  a  character  that  its  accom- 
plishment would  probably  require  the  use  of 
that  degree  of  force  and  violence  which 
would  result  In  tbe  taking  of  human  life. 
Each,  therefore,  is  responsible  for  tbe  act 
of  his  confederates  which  was  the  probable 
and  natural  consequence  of  tbe  execution  of 
the  common  design,  even  though  it  was  not 
wiginally  intended.  Williams  v.  State,  81 
Ala.  1,  1  South.  179,  60  Am.  Rep.  133;  Lamb 
V.  People,  96  111.  78;  1  Whart  Crim.  Law 
(9th  Ed.)  IS  214-220;  People  T.  Vasquez,  49 
Cal.  C60. 

4.  After  bis  arrest,  Arnold  made  a  volun- 
tary confession  to  the  chief  of  police,  which 
implicated  the  other  defendants.  Andrews 
and  Peters  were  then  brought  into  tbe  pres- 
ence of  Arnold  for  tbe  purpose  of  securing 
from  them  a  statement  It  Is  claimed  that 
at  this  Interview  Andrews  was  Intimidated 
by  violence  and  threats  into  making  a  con- 
fession, or  that,  when  Arnold  was  repeating 
his  story,  be  was  prevented  from  making 
any  statement  denying  what  Arnold  bad 
said.  Tbe  confessions  made  by  tbe  respec- 
tive parties  at  these  Interviews  were  in- 
troduced in  evidence  over  the  objection  of 
the  defendant  Andrews.  Of  course,  if  An- 
drews' confession  was  secured  by  intimida- 
tion or  threats,  it  would  be  inadmissible,  or, 
If  he  was  denied  the  privilege  of  making 
any  statement  at  the  time  Arnold  was  detail- 
ing the  facts  in  connection  with  the  com- 
mission of  the  crime,  the  confession  and  ad- 
missions of  the  latter  would  not  be  admis- 
sible as  against  Andrews.  We  are  con- 
vinced from  an  «camination  of  the  record 
that  the  claim  on  behalf  of  Andrews  that 
he  was  intimidated  into  making  a  confes- 
sion, or  was  compelled  to  remain  sUent  while 
Arnold  was  speaking,  is  without  foundation. 
It  appears  that,  when  Andrews  was  first 
brought  In,  he  denied  any  knowledge  of  the 
crime.  Arnold  was  then  Interrogated  In  re- 
gard to  certain  matters  which  Andrews  de- 
nied, and  tbe  latter  Interfered  and  tried  to 
prevent  Arnold  from  making  any  statements. 
He  was  compelled  to  desist  from  this  course 
by  the  use  of  violence.  Later  be  himself 
purported  to  state  in  detail  the  facts  In  re- 
gard to  tbe  commission  of  tbe  crime.  His 
statements  agreed  substantially  with  those 
made  by  Arnold.  So  it  appears  that  the  vio- 
lence used  towards  blm  was  not  for  the  pur- 
pose of  compelling  a  confession  upon  bis 
part;  nor  did  it  prejudice  his  rights,  or  place 
him  in  a  position  where  he  was  entitled  to 
have  the  testimony  of  Arnold  excluded  be- 
cause he  was  compelled  to  remain  silent 
when  Arnold  was  making  his  statements, 
because  his  own  subsequent  statements 
agreed  In  all  substantial  particulars  with 
those  made  by  Arnold.  Independent  of 
these    considerations,   the   record   discloses 


that  the  admission  of  tbe  confessions  of 
Arnold  and  Andrews  made  in  tbe  office  of 
the  chief  of  police  could  not,  in  any  pos- 
sible view  of  the  case,  have  prejudiced  An- 
drews. After  these  confessions,  they  were 
taken  to  Colorado  Springs.  On  the  train, 
Andrews  and  Arnold  talked  about  the  affair. 
When  they  were  returned,  two  days  later, 
they  also  discussed  the  matter  on  the  train. 
What  they  stated  in  these  discussions  be- 
tween themselves  was  introduced  at  the 
trial.  At  the  coroner's  Inquest  both  testified 
voluntarily.  The  statements  which  they 
made  on  the  train,  as  well  as  those  made 
before  the  coroner's  Jury,  agree  in  all  ma- 
terial particulars  with  the  statements  which 
they  originally  made  In  the  office  of  tbe 
chief  of  police.  Where  one  accused  of  a 
crime  confesses  his  guilt  under  circumstan- 
ces which  would  render  tbe  confession  in- 
admissible, standing  alone,  yet,  where  be 
subsequently  makes  a  confession  which 
agrees  in  all  substantial  particulars  with  tbe 
one  originally  made,  tbe  admission  of  the 
latter  is  not  error,  when  It  appears  that  the 
second  was  clearly  voluntary,  and  beyond 
any  Improper  influence  which  may  have  In- 
duced him  to  make  the  original.  Whitney  v. 
Commonwealth  (Ky.)  74  S.  W.  257. 

5.  On  the  part  of  tbe  defendant  Arnold, 
error  is  assigned  on  the  refusal  of  the  court 
to  grant  bis  application  for  a  change  of 
venue  upon  the  ground  of  prejudice  of  the 
inhabitants  of  tbe  dty  and  county  of  Den- 
ver. The  application  was  supported  only  by 
the  affidavit  of  the  defendant.  Whether  or 
not  a  change  of  venue  in  a  criminal  action 
shall  be  granted,  rests  In  tbe  sound  discre- 
tion of  the  court,  and  its  action  will  not  be 
disturbed  unless  It  appears  that  such  dis- 
cretion was  abused,  to  the  prejudice  of  the 
applicant.  There  Is  nothing  In  the  record 
from  which  it  appears  tbat  tbe  court  erred  in 
denying  his  application.  There  were  no 
questions  of  fact  In  tbe  determination  of 
which  the  Jury  might  have  been  unconscious- 
ly influenced  by  the  consideration  of  ex- 
traneous matter.  On  the  contrary,  the  un- 
disputed testimony  clearly  supports  tbe  ver- 
dict returned  against  the  defendant  Peters, 
as  well  as  his  codefendants,  and  establishes 
their  guilt,  as  so  determined,  beyond  all 
reasonable  doubt. 

The  Judgment  of  the  district  court  In  each 
case  must  be  affirmed,  and  It  Is  so  ordered. 
It  is  further  ordered  that  the  Judgments  of 
tbe  district  court  be  executed  during  the 
week  commencing  May  21,  1905. 

Judgments  affirmed. 

33  Colo.  243 
TUTTLB  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    March  9,  1905.) 

CBIUINAL      lAW  —  INIVBVATIOn  —  SBPASATK 

COU  NTS — ELECTIO  N — WITNKSSES — CO  NSTITU- 
TIONAL   PBIVILEGE— EVIDBNCB   AT    INQUEST. 

1.  Where  defendantSj  being  suspected  of  hav- 
ing committed  a  homicide,  oefore  arrest  were 
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examined  u  witnesses  at  «  eoroner'a  Inquest, 
And,  without  being  represented  by  counsel  or 
warned,  tbey  testified,  tliongh  knowing  that  they 
were  suspected  of  complicity  in  the  offense  un- 
der investigation,  statements  made  by  them  in 
their  testimony  so  given  were  inadmissible 
against  them  in  a  subsequent  prosecution  for  ttie 
homicide. 

2.  Const  art.  2,  |  18,  providing  that  no  per- 
son shall  be  compelled  to  testify  against  himself 
In  a  criminal  ease,  does  not  limit  the  protec- 
tion of  the  individual  to  a  criminal  prosecution 
against  himself,  but  precludes  the  use  of  evi- 
dence given  by  accused  in  any  investigation 
which  might  tend  to  show  that  he  himself  had 
committed  a  crime,  thongli  the  evidence  so  given 
did  not  amount  to  a  confession. 

8.  In  a  prosecution  for  homicide,  the  informa- 
tion charged  six  persons  with  murder.  The 
first  count  charged  all  the  defendants  as  prin- 
cipals; the  second  alleged  that  one  committed 
the  murder,  and  the  others  advised  and  encour- 
aged him ;  the  third,  that  another  committed 
the  murder,  and  that  the  remaining  five  aided 
and  encouraged  him ;  and  the  fourth,  that  all 
six  aided  and  abetted  some  nnltnown  person 
who  committed  the  crime.  Beld,  that  since  de- 
fendants were  all  guilty  as  principals,  as  pro- 
vided by  statute,  regardless  of  which  one  com- 
mitted the  homicide,  the  refusal  of  the  court  to 
require  tlie  state  to  elect  on  which  count  it 
would  rely  for  a  conviction  was  not  an  abuse 
t>f  discretion.     .  _ 

Error  to  District  Court,  Washington  Coun- 
ty;  E.  E.  Armour,  Judge. 

Perry  Tuttle  and  another  were  convicted 
of  murder,  and  they  bring  error.    Reversed. 

Stuart  &  Murray,  Wolcott;  Vaile  &  Water- 
man, and  T.  J.  Leftwicb,  for  plaintiffs  In 
error.  The  Attorney  General,  Ralph  Talbot; 
and  I.  B.  Melville,  for  the  People. 

OABBERT,  O.  J.  Plaintiffs  In  error  were 
convicted  of  the  murder  of  Joseph  Meenan. 
The  first  point  we  shall  consider  relates  to 
the  admissibility  of  statements  made  by  the 
defendants  at  the  coroner's  Inquest.  They 
were  subpoenaed  as  witnesses  to  appear  be- 
fore the  coroner's  jury,  then  engaged  In  in- 
restigatlng  the  cause  of  the  death  of  deceas- 
ed and  ascertaining  the  guilty  parties,  and 
tvere  duly  sworn  and  testified  before  that  body. 
At  this  time  the  defendants  were  not  under 
arrest,  nor  had  any  Information  been  filed 
against  them,  but  they  were  suspected  of  be- 
ing guilty  of  Meenan's  murder,  and  knew  that 
tbey  were  so  suspected.  At  least,  Tuttle 
knew  he  was  suspected,  and,  from  the  na- 
ture of  the  questions  propounded,  they  must 
have  known  that  they  were  both  suspected. 
Their  statements  were  not  confessions  or  ad- 
missions of  guilt,  but  related  principally  to 
their  whereabouts  and  movements  at  and 
about  the  time  of  the  homicide.  They  made 
no  objection  to  testifying,  were  not  repre- 
sented by  counsel,  and  were  not  warned  that 
their  statements  might  be  used  against  them, 
or  that  they  were  privileged  to  refuse  to  tes- 
tify If  they  so  elected.  Their  counsel  con- 
tend that  the  statements  were  Inadmissible 
at  the  trial,  because  not  voluntary.  On  be- 
half of  the  people,  the  learned  Attorney 
General  contends  that  the  general  rule  now 
la  that  If  the  ];)er8on  coming  before  the  coron- 


er's Jory  Is  not  tinder  arrest  at  the  time  be 
teatlfles,  whether  he  comes  with  or  withoat 
process,  his  statements  at  the  inquest  can 
be  used  against  him  in  a  trial  under  an  In- 
dictment or  information  charging  him  with 
the  particular  crime  then  under  Investiga- 
tion. 

The  particular  question  presented  by  the 
record  In  this  case  has  been  discussed  by 
many  courts  In  England  and  In  this  country, 
and  has  also  been  the  subject  of  discussion 
by  learned  writers  on  criminal  law.  In  this 
state  it  Is  one  of  first  Impression,  and  we  are 
free  to  determine  it  by  the  application  of 
those  prlndplea  which  should  control  with 
due  regard  to  the  rights  of  the  accused  and 
the  people.  All  the  authorities  agree  that 
voluntary  admissions  of  a  party  are  admissi- 
ble as  testimony  at  his  trial  for  the  crime 
to  which  the  admissions  relate.  The  ap- 
parent conflict  in  the  authorities  arises  on 
the  proposition  as  to  when  admissions  by  a 
party  before  a  coroner's  Jury  are  to  be  deem- 
ed voluntary,  and  when  not  The  text-writ- 
ers. In  treating  of  this  subject,  say,  in  sub- 
stance, that  the  mere  fact  that  at  the  time 
of  the  Inquest  the  party  was  suspected  of  the 
homicide  will  not  exclude  his  incriminating 
statements  made  to  the  coroner's  Jury,  If 
they  are  voluntary.  Underbill  on  Evidence^ 
{  131;  Wbart  on  Crim.  Et.  (9th  Ed.)  f  664. 
In  S  Russell  on  Crimes,  •412,  it  la  said: 
"And  it  may  be  laid  down  generally  that  a 
statement  upon  oath  by  a  person  not  being 
a  prisoner,  and  where  no  suspicion  attach- 
ed to  him,  the  statement  not  being  com- 
pulsory nor  made  In  consequence  of  any 
promise  of  favor,  Is  admissible  In  evidence 
against  him  on  a  criminal  charge."  The 
early  English  cases  held  that  the  statements 
under  oath  of  a  person  before  a  eoroner'a 
Jury,  although  not  then  specifically  charged 
with  the  crime,  were  not  receivable  In  evi- 
dence against  him  when  on  trial  for  the  mur- 
der being  Investigated.  Rex  t.  Liewls,  6 
Carr.  &  Payne,  •161;  Reglna  t.  Owen  et  aU 
9  Carr.  &  Payne,  149.  Tbe  conclusion  In 
these  cases  seems  to  be  based  upon  the  the- 
ory that  statements  by  the  accused  under 
oath  could  not  be  regarded  as  voluntary. 
Greenleaf,  In  bis  work  on  Evidence,  f  225, 
in  speaking  on  the  subject,  says:  "But  it  is 
to  be  observed  that  none  but  voluntary  con- 
fessions are  admissible,  and  that  if  to  the 
perplexities  and  embarrassments  of  the  pris- 
oner's situation  are  added  the  danger  of 
perjury  and  the  dread  of  additional  penal- 
ties, tbe  confession  can  scarcely  be  regard- 
ed as  voluntary;  but,  on  tbe  contrary,  it 
seems  to  be  made  under  the  very  Influences 
wbich  the  law  Is  particularly  solicitous  to 
avoid."  In  discussing  this  question,  the  Su- 
preme Court  of  Kansas,  in  State  v.  Taylor. 
30  Kan.  329,  13  Pac.  650,  held  that  the  testi- 
mony of  a  defendant  taken  at  a  coroner's 
Inquest  could  be  read  at  his  trial  on  behalf 
of  the  state,  where  it  was  given  not  under 
duress,  or  where  the  defendant  waa  not  oouk^ 
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polled  by  subpoena  or  otherwise  to  give  his 
testimony  at  the  Inquest.  Twiggs  v.  State 
(Tex.  Cr.  App.)  75  S.  W.  531,  was  a  case 
where  the  defendant  testified  as  a  witness 
before  a  grand  Jury,  then  engaged  In  inves- 
tigating a  case  against  a  third  person.  The 
defendant  was  before  the  grand  jury  by  vir- 
tue of  an  attachment  Issued.  From  his  ex- 
amination a  case  against  him  was  developed. 
He  was  subsequently  Indicted  for  perjury 
predicated  upon  his  testimony  before  the 
grand  Jury.  At  his  trial  on  this  charge  hia 
statements  before  the  grand  Jury  were  ad- 
mitted on  behalf  of  the  state.  The  court 
held  that  where  a  defendant  Is  under  arrest 
or  constraint,  or  held  as  a  witness,  and  testi- 
fies about  an  offense  of  which  he  Is  sus- 
pected, his  statements  In  regard  to  such  mat- 
ters cannot  be  used  against  him  unless  pre- 
vious to  malclng  them  he  was  warned.  In 
Farlcas  v.  State,  60  Miss.  847,  it  was  decided 
that  testimony  given  before  a  coroner's  Jury 
investigating  a  homicide  by  one  under  arrest 
because  suspected  of  having  committed  the 
crime  Is  not  admissible  in  evidence  against 
him  when  tried  upon  an-  indictment  subse- 
quently found,  charging  him  with  the  com- 
mission of  the  crime  investigated  by  the 
coroner's  Jury.  In  State  v.  O'Brien,  18  Mont 
1,  43  Pac.  1091,  44  Pac.  399,  It  was  held  that 
It  was  error  to  admit  the  statements  of  a 
defendant  before  the  coroner  to  be  Intro- 
duced at  his  trial  for  the  homicide  being 
Investigated,  where  It  appeared  that  he  was 
called  before  that  official  Immediately  after 
the  homicide,  and  testified  without  any 
knowledge  of  his  lawful  rights,  without  the 
aid  of  counsel,  and  under  the  belief  that  he 
bad  to  answer  the  questions  put  to  him. 
In  State  v.  Clifford,  86  Iowa,  530,  53  N.  W. 
299,  41  Am.  St.  Rep.  518,  It  was  held  that 
where  one  accused  of  a  crime  Is  talien  be- 
fore a  grand  Jury  by  Its  direction,  and  not 
by  his  own  volition,  statements  then  made 
by  him  without  being  Informed  of  his  rights, 
or  of  the  possibility  of  their  being  used  In 
evidence  against  blm,  are  not  admissible  on 
a  trial  for  the  offense  to  which  the  state- 
ments related,  since  they  were  not  volun- 
tarily made.  In  Wilson  v.  State,  110  Ala.  1, 
20  South.  415,  55  Am.  St.  Rep.  17,  It  was 
held  (quoting  from  the  syllabus)  that:  "On 
a  trial  for  murder,  the  statements  made  by 
the  defendant  on  his  examination  at  the 
coroner's  Inquest,  at  which  time  he  was  nei- 
ther under  arrest  nor  accused  of  the  crime, 
are  admissible  in  evidence,  and  the  fact 
that  such  statements  were  made  under  oath 
does  not  render  them  Involuntary  and  Inad- 
missible." The  gist  of  the  decision,  however, 
(^  contained  In  the  last  paragraph  of  the 
opinion,  wherein  It  is  stated: 

"The  weight  of  authority  and  sound  princi- 
ple favor  the  rule  that  the  statements  of  n 
witness  before  a  coroner,  given  In  under 
oath,  not  charged  with  the  offense,  and  not 
under  arrest,  there  being  no  constraint,  are 
•dmlssible  In  evidence  against  him." 


Hendrickson  v.  People,  10  N.  T.  13,  61  Am. 
Dec.  721,  and  Teachout  v.  People,  41  X  Y. 
7,  appear  to  be  regarded  by  text-writers  and 
other  courts  following  the  views  announced 
In  these  cases  as  the  leading  ones  supporting 
the  contention  of  the  Attorney  General. 
They  appear  to  be  based  upon  the  proposition 
that  In  all  cases  where  a  party  Is  not  under 
arrest,  or  before  an  officer  on  a  charge  of 
homicide,  In  testifying  at  a  coroner's  Inquest 
he  Is  to  be  regarded  merely  as  a  witness, 
and,  although  he  might  refuse  to  testify,  un- 
less he  does  so,  or  is  compelled  to  answer 
after  having  declined  to  do  so,  his  state- 
ments are  to  be  regarded  as  voluntary.  It 
will  be  observed,  however.  In  the  Teachout 
Case,  the  defendant  was  Informed  by  the 
coroner  that  rumors  Implicated  him,  and  that 
he  had  a  right  to  refuse  to  testify.  In  Peo- 
ple v.  Mondon,  103  N.  T.  211,  8  N.  E.  496, 
57  Am.  Rep.  700,  the  Court  of  Appeals  re- 
affirms the  doctrine  announced  In  the  Hen- 
drickson and  Teachout  cases,  but  holds  that. 
If  at  the  time  of  the  examination  of  a  de- 
fendant before  the  coroner's  Jury,  It  appears 
that  a  homicide  has  been  committed,  and 
that  he  Is  In  custody  as  the  supposed  crim- 
inal, he  Is  not  regarded  merely  as  a  witness, 
but  as  a  party  accused,  and  is  to  be  treated 
In  the  same  manner  as  if  brought  before  a 
committing  magistrate.  Indiana  appears  to 
have  followed  the  New  York  cases  In  Epps 
V.  State,  102  Ind.  539,  1  N.  E.  491,  and  David- 
son V.  State,  135  Ind.  254,  34  N.  E.  972,  al- 
though In  the  latter  case  the  decision  of  the 
court  appears,  to  some  extent,  to  be  based 
upon  the  provision  of  a  statute  of  the  state 
(section  1802,  Rev.  St  1881)  which  the  court 
construes  as  rendering  all  confessions  by  an 
accused  admissible  in  evidence  against  him, 
except  such  as  are  made  under  the  infiuence 
of  fear  produced  by  threats.  Lovett  v.  State, 
00  Ga.  257,  holds  that  the  minutes  of  evidence 
given  by  the  prisoner  before  the  coroner  are 
admissible  on  his  trial  for  the  homicide  to 
which  the  Inquest  related,  but  does  not  state 
the  conditions  tmder  which  such  testimony 
was  given  before  the  coroner.  In  State  v. 
Mullins,  101  Mo.  514,  14  S.  W.  625,  the  tes- 
timony of  a  defendant  given  before  a  coroner 
at  an  Inquest  was  held  admissible  because, 
from  the  circumstances  of  that  case,  the  de- 
fendant was  to  be  treated  as  one  occupying 
the  position  of  a  defendant  at  a  preliminary 
examination,  and,  as  he  would  have  a  right 
to  testify  at  such  examination,  bis  state- 
ments were  admissible  against  him,  provided 
he  testified  without  compulsion.  In  State  v. 
Gllman,  51  Me.  206,  It  was  held  that  on  a 
trial  for  murder,  the  prisoner's  testimony  at 
the  coroner's  Inquest  upon  the  body  of  the 
person  alleged  to  have  been  murdered,  given 
without  objection  by  him  before  his  arrest 
though  after  he  had  been  charged  with  the 
murder,  but  who  had  been  cautioned  that  he 
was  not  obliged  to  testify  to  anything  which 
might  incriminate  himself,  was  admissible. 
Dlckerson  v.  State.  48  Wis.  288,  4  N.W.  321, 
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and  Burnett  t.  State,  87  Ga.  622, 13  S.  E.  552, 
simply  hold  that  testimony  given  by  a  de- 
fendant as  a  witness  at  tlie  trial  of  another 
for  murder,  but  -while  under  arrest  upon  sus- 
picion of  having  committed  the  same  crime — 
there  being  no  reason  for  believing  that  such 
testimony  was  not  entirely  voluntary — Is  ad- 
missible against  him  at  a  trial  for  the  same 
offense. 

The  foregoing  are  the  principal  cases  cited 
by  respective  counsel.  From  these  cases  It 
appears  that  In  some  Jurisdictions  It  Is  held 
that  the  statements  of  a  party  under  oath 
before  the  coroner's  jury  are  not  to  be  re- 
garded as  voluntary,  while  In  others  the  con- 
verse is  held;  that,  where  a  party  Is  under 
arrest  at  the  time  be  testifies  before  a  coro- 
ner's Jury,  his  statements  are  not  to  be  re- 
garded as  voluntary  unless  he  was  fully 
warned;  that.  If  the  party  testifying  is  ac- 
cused of  the  crime  under  Investigation,  al- 
tlaough  not  formally  arrested,  or  If  be  is  sus- 
pected of  the  crime  at  the  time  he  testifies, 
and  knows  this  fact,  that  in  some  cases  it  Is 
held  his  testimony  is  voluntary,  and  in  others 
not;  and  that  the  New  York  cases  are,  as 
before  indicated,  based  npon  the  proposition 
that,  until  a  party  is  under  arrest  or  taken 
in  charge  for  the  commission  of  the  homicide, 
be  is  to  be  regarded  at  the  coroner's  inquest 
the  same  as  any  other  witness,  and,  unless 
be  claims  the  privilege  of  not  making  state- 
ments which  may  tend  to  incriminate  him, 
or  requests  to  be  excused  from  testifying,  he 
will  be  presumed  to  have  done  so  voluntarily. 
It  Is  impossible  to  reconcile  the  various  cases 
to  which  we  have  referred,  when  considered 
in  connection  with  the  facts  disclosed  upon 
which  they  are  respectively  based.  Possibly 
the  confilct  is  the  result  of  a  failure  to  con- 
tradistinguish "voluntary"  and  "involuntary" 
admissions,  or  to  observe  that  the  word  "vol- 
untary" is  not  In  all  Instances  used  in  con- 
tradistinction to  "compulsory."  Failure  to 
claim  the  privilege  of  not  being  required  to 
make  Incriminating  statements,  or  testifying 
without  objection  at  inquests  seems  in  some 
cases  to  have  been  regarded  sufficient  from 
which  to  deduce  the  conclusion  that  testi- 
mony was  voluntary,  without  considering 
whether  or  not  extraneous  Influence  was  the 
Inducing  cause  of  the  statements  by  the 
accused.  After  all,  as  pertinently  remarked 
in  State  v.  Young,  119  Mo.  495,  510,  24  S.  W. 
1038,  and  State  v.  Oilman,  supra,  the  im- 
portant question  to  determine  In  cases  of  this 
character  Is,  was  the  statement  voluntary? 
If  this  question  can  be  answered  In  the  af- 
firmative, then  the  statement  is  clearly  ad- 
missible on  a  principle,  the  soundness  of 
which  is  not  disputed;  but,  If  not  voluntaiy, 
or  If  obtained  by  any  degree  of  coercion,  then 
it  must  be  rejected.  No  hard  and  fast  rule 
can  he  formulated  which  would  serve  as  the 
test  in  every  instance,  but  each  case  must 
be  determined  upon  Its  own  circumstances. 
The  mere  fact  that  an  oath  is  or  is  not  ad- 
ministered cannot  ordinarily  of  Itself  serve 


as  a  true  test.  Some  persons  might  believe 
that,  after  service  of  a  subpoena  and  the  ad- 
ministration of  an  oath,  they  would  be  com- 
pelled to  answer  all  questions,  while  others 
would  not  be  so  Influenced.  Surrounding  cir- 
cumstances must  necessarily  In  almost  every 
case  be  taken  into  consideration  in  determin- 
ing whether  a  statement  was  voluntary  or 
not,  and  that  question  ought  to  be  determin- 
ed from  the  facts,  and  not  by  the  application 
of  any  technical  rule.  A  party  might  appear 
before  a  coroner's  Jury  without  process,  and 
testify,  and  state  that  he  did  so  voluntarily, 
and  yet  circumstances  might  be  such  that  be 
was  impelled  to  do  so  by  extraneous  influ- 
ences. If  the  testimony  of  a  pvty  who  is 
actually  under  arrest,  charged  with  the  homi- 
cide being  Investigated,  given  before  a  coro- 
ner's Jury  under  certain  conditions,  is  not  ad- 
missible, it  is  difficult  to  state  any  reason- 
able ground  which  would  make  that  same 
testimony  under  the  same  conditions  admis- 
sible because  he  was  not  under  arrest,  al- 
though at  the  time  he  knew  be  was  suspected 
of  the  crime  being  investigated,  and  was 
aware  of  that  fact.  The  consequences  of  his 
statements  In  the  one  case  should  be  no  dif- 
ferent from  wliat  they  would  be  in  the  other, 
and  the  same  reasons  wtilcb  would  render 
his  testimony  inadmissible  in  the  first  in- 
stance ought  to  have  the  same  eftect  In  the 
second,  because  In  neither  case  should  it  be 
presumed  that  he  would  voluntarily  make 
any  statements  tending  to  fasten  the  crime 
upon  himself,  nor  can  he  be  required  to  do 
so.  The  distinction  attempted  to  be  drawn 
as  to  when  a  defendant  is  to  be  regarded  as 
a  party  to  an  investigation  by  a  coroner,  and 
when  merely  a  witness,  does  not  appear  to 
rest  upon  a  solid  ground,  when  it  is  taken 
into  consideration  that  the  question  of  the  ad- 
missibility of  the  statements  at  the  Inquest 
turns  upon  the  proposition  as  to  whether  they 
are  voluntary  or  not.  A  party  can  no  more 
be  required  to  Involuntarily  Incriminate  him- 
self when  not  under  arrest  than  when  he  is, 
and  the  fact  that  he  is  or  is  not  a  party,  or 
is  or  is  not  under  arrest,  falls  far  short  of 
furnishing  a  test  by  which  the  volimtariness 
of  his  statements  may  be  determined. 

A  statement,  to  have  been  voluntarily 
made,  must  proceed  "from  the  spontaneous 
suggestion  of  the  party's  own  mind,  free 
from  the  Influence  of  any  extraneous  dis- 
turbing cause."  State  v.  Clifford,  supra. 
From  this  definition  it  seems  to  us  clear  that 
the  statements  of  the  defendants  before  the 
coroner's  Jury  cannot  be  regarded  as  vol- 
untary, when  all  the  surrounding  circum- 
stances are  considered.  True,  tbey  were  not 
under  arrest;  they  did  not  claim  the  privi- 
lege of  refusing  to  testify  because  their 
statements  might  tend  to  Incriminate  them, 
or  because  of  the  fact  that  they  were  sus- 
pected of  being  guilty  of  the  homicide;  but, 
in  all  probability,  why?  To  have  made  such 
claims  would  have  tended  to  increase  sus- 
picion against  them,  instead  of  allaying  It, 
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and.  In  tbe  state  of  the  temper  of  the  com- 
munity where  the  homicide  had  occurred, 
would  almost  certainly  have  resulted  In  their 
immediate  arrest  They  were  thus  placed 
in  a  position  where  they  must  necessarily 
have  realized  that  they  were  obliged  to 
answer  every  question  propounded  to  them, 
or  suffer  the  serious  consequences  which 
would  almost  certainly  have  followed.  1 
Oreenleaf,  i  225,  in  treating  this  subject, 
says:  "The  manner  of  examination  is  there- 
fore particularly  regarded,  and  if  it  appears 
that  the  prisoner  had  not  been  left  wholly 
free,  and  did  not  consider  himself  to  be  so 
in  what  he  was  called  upon  to  say,  or  did  not 
feel  himself  at  liberty  wholly  to  decline  any 
explanation  or  declaration  whatever,  the 
examination  is  not  held  to  have  been  vol- 
untary." 

One  reason  why  admissions  against  inter- 
est by  parties  accused  of  crime  are  only  ad- 
missible when  voluntary  is  that  they  should 
be  received  with  great  caution,  because  they 
may  not  be  true,  for  the  mind  of  an  accused, 
when  oppressed  by  the  calamity  of  his  sit- 
uation, is  often  influenced  by  hope  or  fear  to 
make  an  untrue  statement,  when,  as  a  mat- 
ter of  fact,  the  truth  would  be  better.  On 
this  subject  the  Supreme  Court  of  New  York, 
In  People  v.  McMahon,  16  N.  Y.  381,  says: 
"The  principle  upon  which  this  rule  is  bas- 
ed is  obvious.  It  is  that  we  cannot  safely 
Judge  of  the  relation  between  the  motives 
and  tbe  declarations  of  the  accused  when 
to  the  natural  agitation  consequent  upon  be- 
ing charged  with  crime  is  superadded  the 
disturbance  produced  by  hopes  or  fears  ar- 
tiflciatiy  excited."  The  wisdom  of  this  rule 
is  partlcnlarly  apparent  In  the  present  case. 
Tbe  statements  made  by  tbe  defendants  be- 
fore the  coroner's  Jury  are  claimed  on  be- 
half of  the  state  to  be  untrue,  and  much 
fitress  is  laid  on  the  untruthfulness  of  these 
statements,  as  tending  to  establish  their 
£uilt.  Their  desire  to  ward  off  suspicion  at 
the  time  they  were  called  before  the  coroner 
may  have  prompted  these  statements,  al- 
though untrue.  We  are  of  the  opinion  that, 
in  the  circumstances  of  this  case,  the  state- 
ments made  by  tbe  defendants  before  the 
-coroner's  Jury  were  not  voluntary,  and  it  was 
error  to  admit  them  at  the  trial. 

There  is  an  additional  reason  why  the 
statements  of  tbe  defendants  before  the  cor- 
oner's Jury  should  be  excluded.  The  Con- 
stitution of  the  state  (section  18,  art  2)  pro- 
vides that  "no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  case." 
This  provision  was  not  intended  merely  for 
tbe  protection  of  the  individual  in  a  criminal 
prusecution  against  himself,  but  its  purpose 
was  to  insure  that  a  person  could  not  be 
required,  when  acting  as  a  witness  In  any 
Investigation,  to  give  testimony  which  might 
tend  to  show  that  be  himself  had  committed 
a  crime.  Counselman  v.  Hitchcock,  142  U. 
S.  547.  12  Sup.  Ct.  195,  35  L.  Ed.  1110:  Em- 
ery's Case,  107  Mass.  172,  8  Am.  Rep.  22. 


Any  other  rule  would  render  It  possible  to 
deprive  parties  of  the  constitutional  safe- 
guard referred  to.  Officials  engaged  in  ferret- 
ing out  crime  could  refrain  from  arresting  or 
taking  into  custody  those  suspected  of  its 
commission,  and,  under  the  guise  of  bringrlng 
before  a  coroner's  Jury  as  witnesses  persons 
who  would  be  afraid  to  assert  their  consti- 
tutional rights,  secure  from  their  own  lips 
testimony  which  could  afterwards  be  used 
against  them.  This,  though  an  Indirect  way 
of  seeking  to  avoid  tbe  constitutional  provi- 
sion, would  as  directly  deprive  persons  of  its 
protection  as  though  they  had  been  requir- 
ed to  give  testimony  against  themselves  aft- 
er arrest 

Tbe  Attorney  General  contends  that  the 
admissions  made  were  not  confessions  of 
guilt  and  for  that  reason  do  not  come  tm- 
der  tbe  general  rule  regtilatlng  the  admissi- 
bility of  confessions.  We  do  not  think  this 
objection  is  tenable.  The  constitutional  pro- 
vision was  not  intended  to  merely  protect 
a  party  from  being  compelled  to  make  con- 
fessions of  guilt,  but  protects  him  from  be- 
ing compelled  to  furnish  a  single  link  in  a 
chain  of  evidence  by  which  his  conviction 
of  a  criminal  offense  might  be  secured.  State 
ex  rel.  Attorney  General  t.  Simmons  Hard- 
ware Co.,  109  Mo.  118,  18  S.  W.  1125,  15  Ij. 
K.  A.  676;  State  v.  Spier,  86  N.  0.  600. 

Crimes  should  be  punished.  Officials  are 
to  be  commended  for  taking  prompt  steps 
to  apprehend  criminals,  but,  whatever  may 
be  the  opinion  of  a  community  with  respect 
to  the  guilt  of  those  accused  of  crime,  or 
however  convincing  tbe  testimony  may  be 
against  them,  their  rights  guarantied  by  the 
Constitution  must  be  respected. 

The  next  error  assigned  on  behalf  of  tbe 
defendants  relates  to  the  refusal  of  tbe  court 
to  require  the  state  to  elect  upon  which  of 
the  four  counts  in  the  information  it  would 
rely  for  conviction.  In  all,  six  persons  were 
charged  In  one  information  with  the  murder. 
The  first  count  charged  all  of  the  defend- 
ants as  principals;  tbe  second,  that  Shanks 
committed  tbe  murder,  and  the  other  five 
advised  and  encouraged  him;  the  third,  that 
Perry  Tuttle  committed  the  crime,  and  tbe 
remaining  five  aided  and  encouraged  him; 
and  the  fourth,  that  all  six  aided  and  abetted 
some  person  unknown,  who  committed  the 
crime.  The  different  counts  relate  to  the 
same  offense,  and  charged  that  it  had  been 
committed  by  the  defendants,  either  as  prin- 
cipals or  accessories.  Under  our  statute, 
they  were  to  be  regarded  as  principals,  and 
the  different  counts  did  no  more  than  state 
the  offense  In  such  a  way  that  It  might  be 
supported  according  to  the  facta  which  the 
testimony  might  establish.  In  these  cir- 
cumstances, the  motion  Interposed  by  the 
defendants  was  addressed  to  the  sound  dis 
cretion  of  the  court.  This  discretion  will  not 
be  Interfered  with  on  review,  except  it  clear- 
ly appears  that  it  was  abused.  Rot>ert8  v. 
People,  11  Colo.  213,  17  Pac.  637;    Kelly  v. 
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People,  17  Colo.  180,  29  Pac.  805.  It  does 
not  appear  there  was  any  abuse  of  discre- 
tion In  denying  the  motion. 

Errors  are  assigned  which  relate  to  im- 
proper cross-examination  of  a  witness,  rul- 
ings on  the  admissibility  of  testimony,  al- 
leged errors  in  the  instructions,  and  alleged 
misconduct  of  counsel  for  the  people.  We 
do  not  believe  it  is  necessary  to  pass  npon 
these  various  questions.  If  errors  were  com- 
mitted with  respect  to  any  of  these  mat- 
ters, It  does  not  necessarily  follow  that  they 
will  be  repeated  at  another  trial. 

The  final  question  presented  by  counsel 
for  defendants  relates  to  the  information; 
it  being  claimed  that  it  was  not  verified,  or 
supported  by  afiidavlts  showing  probable 
cause,  In  conformity  with  the  requirements 
of  the  statute  and  the  provisions  of  the  Con- 
stitution. This  is  undoubtedly  an  important 
question,  but  we  decline  to  pass  upon  It  at 
the  present  time.  We  see  no  reason  why,  at 
another  trial,  this  question  may  not  be  obvi- 
ated by  appropriate  action  on  the  part  of 
the  district  attorney.  In  all  prosecutions 
the  prosecuting  officials  should  be  careful  not 
to  permit  a  debatable  question  to  be  injecte<l 
into  a  case,  which  It  is  within  their  power  to 
eliminate  without  prejudice  to  the  rights  of 
the  people. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEELE,  J.,  although  hearing  argument, 
did  not  participate  in  the  decision. 


3S  Colo.  122 

GUMAER  V.  DRAPER. 

(Supreme  Court  of  Colorado.    Feb.  6,  1903.) 

SALE   OF  LAND — BREACH   OF  CONTBACT— DECREE 

—BELIEF  NOT  PRAYED— SPECIFIC 

PEBFOBMANCE. 

1.  Under  Civ.  Code  1887,  f  109,  providing 
that  "the  relief  granted  to  plaintiff,  if  there  be 
no  answer,  shall  not  exceed  that  which  he  shall 
have  demanded  in  bis  complaint,  but  in  any  oth- 
er ease  the  court  may  grant  him  any  relief  con- 
sistent with  the  ca«e  made  by  his  complaint  and 
embraced  within  the  issues,"  a  plaintiff  who 
sues  for  possession  of  land  which  he  hag  sold  on 
contract,  which  defendant  failed  to  perform, 
may  have  a  decree  for  the  sale  of  the  land  to 
satisfy  a  vendor's  lien  withont  prayer  for  equi- 
table relief. 

2.  Defendant  cannot  object  to  a  decree  grant- 
ed in  accordance  with  the  prayer  of  the  cross- 
complaint. 

3.  The  facts  that  a  contract  for  the  sale  of 
land  provided  for  one  rate  of  interest  if  the  de- 
ferred payments  were  made  at  maturity,  and  a 
higher  rate  If  made  afterwards,  and  that  the 
vendor  allowed  the  amounts  to  remain  unpaid 
after  they  were  due.  without  demand  for  settle- 
ment, shows  that  time  was  noc  considered  by 
the  parties  as  an  essence  of  the  contract;  and 
the  contract  may  be  enforced  in  equity,  though 
the  vendee  failed  to  make  tlie  deferred  payments 
a  tcordiug  to  the  terms  thereof. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; M.  8.  Bailey,  Judge. 


Action  for  the  recovery  of  land  by  William 
W.  Draper  against  E.  L.  Onmaer.  From  tb<* 
judgment  rendered,  both  parties  appeal.  Af- 
firmed. 

James  T.  TiOCke  and  Patterson,  Richardson 
&  Hawkins,  for  appellant  Chas.  E.  Waldo 
and  Clyde  C.  Dawson,  for  appellee. 

CAMPBELI/,  J.  Negotiations  for  the  pur- 
chase by  Mrs.  Gumaer,  appellant  (defendant 
below),  of  certain  lands  in  Custer  and  Fre- 
mont counties,  owned  by  Draper,  appellee 
and  plaintiff,  resulted  in  the  following  con- 
tract: 

"Florence,  Colo.  AprU  4th,  1899. 

"This  is  to  certify  that  I  have  this  4th  day 
of  April,  1899  sold  to  E.  L.  Gumaer  the  fol- 
lowing descrll)ed  tracts  of  land,  to-wit: 
[Here  follows  the  description.]    •    «    • 

"The  consideration  for  said  lands  being 
Eleven  Thousand  One  hundred  eighteen 
6«/ioo  dollars,  and  to  be  paid  as  follows,  to- 
wit: 

Cosh     I  1,240  uO 

On  or  before  August  15tb,  1S99 Z.liS-  5i) 

On  or  before  Dec.  15th,  1899 2.2M  00 

On  or  before  April  15th,  1900 2,24<l  ••) 

On  or  before  August  15th,  1900 3,240  04 

111,118  30 

"Iwo  warranty  Deeds  covering  said  lauds 
are  enclosed  and  attached  to  a  sealed  en- 
velope and  are  to  be  placed  in  the  First 
National  Bank  of  Pueblo,  Colorado,  and  to 
be  held  by  said  bank  as  security  for  said 
Eleven  Thousand  One  Hundred  Eighteen 
»*/ioo  Dollars,  or  any  part  thereof,  together 
with  interest  at  six  per  cent  from  date  and 
ten  per  cent  per  annum  after  maturity  un- 
til paid.  On  payment  of  the  full  amount 
of  said  consideration  and  interest  thereon, 
then  the  said  bank  Is  to  deliver  to  said  E.  L. 
Gumaer  or  order,  the  attached  envelope  to- 
gether with  the  two  enclosed  deeds.  In  the 
event  of  the  said  amounts  are  not  paid  on  or 
before  the  Fifteenth  day  of  August,  1900, 
then  the  sold  envelope  and  deeds  are  to  be 
returned  to  W.  W.  Draper  and  possession 
of  the  place  given  him.  It  is  further  under- 
stood and  agreed  that  said  E.  L.  Gumaer 
Is  to  have  the  full  use  and  benefit  of  said 
1120  acres  from  this  date,  and  the  taxes  are 
to  be  paid  by  said  B.  L.  Gumaer  commencing 
with  the  assessment  for  the  year  1898  which 
she  agrees  to  pay,  also  agrees  to  pay  prompt- 
ly the  taxes  for  1899  and  1000. 

"[Signed]  William  W.  Draper. 

"E.  L.  Gumaer,  by  A.  R.  G.  Agt." 

The  cash  payment  of  $1,240  was  made  by 
Mrs.  Gumaer  at  the  time  the  contract  was 
executed,  and  she  was  at  once  thereafter 
let  into  possession;  but  neltber  of  the  de- 
ferred payments  was  made  at  the  time  desig- 
nated, or  at  all.  Because  of  such  failure, 
and  a  few  days  after  the  expiration  of  the 
time  prescribed  for  making  the  last  payment. 
Draper  demanded  of,  and  received  from,  the 
bank  with  which  the  title  papers  were  de- 
posited, the  attached  envelope  and  deeds. 
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and  within  a  few  days  brought  this  action 
against  Gumaer  for  the  recovery  of  posses- 
sion of  the  property. 

To  the  complaint  setting  forth  the  fore- 
going facts  there  was  filed  an  answer  con- 
taining, among  other  defenses,  what  is  desig- 
nated a  cross-complaint,  in  which  defendant 
alleges  that  she  and  plaintiff,  several  months 
after  the  execution  of  the  contract  set  forth 
In  the  complaint,  entered  into  a  further 
agreement  whereby  plaintiff  waived  the  re- 
quirement as  to  the  time  of  the  four  deferred 
payments  mentioned  in  the  contract  of  April 
4th,  and  also  waived  the  right  to  resume  pos- 
session as  originally  agreed  upon;  and  that 
defendant,  relying  upon  such  agreement  and 
understanding  with  plaintiff,  did  not  make 
the  payments,  or  any  of  them,  at  the  times 
originally  designated,  and,  so  relying,  made 
large  and  valuable  improvements  upon  the 
premises  to  the  amount  of  about  $3,500, 
which  she  would  not  have  made,  were  it  not 
for  such  waiver,  all  of  which  was  known 
to  plalntlfT;  and,  furthermore,  in  pursuance 
of  such  subsequent  agreement,  plaintiff  never 
made  demand  upon  defendant  for  any  of 
such  pajTnents  before  bringing  tlils  action. 
As  soon  as  defendant  learned  that  plaintiff 
had  withdrawn  from  the  bank  the  title 
deeds,  she  offered  to  pay,  and  was  able,  will- 
ing, and  desirous  of  paying,  to  the  plaintiff 
the  full  amount  of  the  deferred  payments  and 
interest;  but  plaintiff  then  and  at  all  times 
thereafter  refused  to  accept  the  same.  De- 
fendant, therefore,  asked  the  court  to  compel 
plaintiff  to  execute  and  deliver  to  her  deeds 
of  conveyance  for  the  property  upon  the 
payment  by  her  of  the  balance  of  the  pur- 
chase price  in  accordance  with  the  terms  of 
the  original  contract,  and  general  relief  was 
prayed. 

The  trial  court  found  the  issues  in  favor 
of  defendant,  and  declared  tliat  plaintiff  Iiad 
a  vendor's  lien  upon  the  premises  in  contro- 
versy to  the  extent  of  the  unpaid  purchase 
price,  but  was  not  entitled  to  tlie  possession 
of  the  premises.  On  the  contrary,  the  decree 
provided,  in  accordance  with  tlie  prayer  of 
the  cross-complaint,  that  defendant  within 
a  specified  time  should  pay  to  plaintiff  the 
balance  of  the  purchase  price,  and  the  plain- 
tiff sliouid  then  deliver  the  necessary  deeds 
to  defendant,  and  upon  failure  so  to  pay  that 
the  lauds  should  be  sold  to  satisfy  the  ven- 
dor's lien,  and  the  proceeds,  or  so  much 
thereof  as  were  necessary,  should  be  applied 
to  the  payment  of  such  indebtedness.  To 
the  decree  both  parties  excepted,  and  prayed 
an  appeal  to  this  court.  The  defendant  per- 
fected her  appeal,  and  brought  up  the  rec- 
ord.   The  appellee  has  assigned  cross-errors. 

1.  The  appellant  says  that  the  contract 
aI)ove  .set  forth  amounts  to  a  present  sale  of 
the  lands.  In  their  brief  her  counsel  main- 
tain, upon  the  authority  of  Morton  v.  Dick- 
son, 90  Ky.  572,  14  S.  W.  903,  Holcomb  v. 
Dowell,  15  Kan.  378,  and  Mack  v.  Dalley, 
67  Vt  00,  30  Atl.  CSe,  that  the  vendor  may 
79  P.— 06 
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not  treat  the  vendee  after  default  as  a  ten- 
ant, and  bring  an  action  for  possession,  but 
his  only  remedy  is  specific  performance.  Ap- 
pellant, therefore,  asks  for  a  reversal  of  the 
Judgment  because,  as  her  counsel  say,  a 
plaintiff  who  sues  for  possession  of  land 
which  he  has  sold  and  does  not  pray  in  his 
complaint  for  any  e(iuitable  relief,  and  does 
not  amend  his  complaint  on  the  trial  by  add- 
ing such  a  prayer,  cannot  have,  as  was  given 
in  this  case,  a  decree  of  sale  of  the  land  for 
the  impaid  purdiase  price. 

The  appeal  of  the  appellant  Is  wholly 
without  merit.  It  would  seem  that  under 
secUou  169  of  the  CivU  Code  of  1887  a  plain- 
tiff is  entitled  to  any  relief  consistent  with 
the  case  made  by  his  complaint,  and  embra- 
ced within  the  issue,  though,  as  here,  the  re- 
lief wliich  the  court  grants  does  not  come 
Witiiiu  that  specifically  prayed.  But  if  this 
Is  not  so,  yet,  as  the  defendant  herself,  by 
way  of  cross-complaint,  asked  for  and  ob- 
tained the  very  relief  wlilch  she  now  says 
the  court  Improperly  granted,  she  cannot — 
even  if  it  was  erroneous — be  now  heard  to 
object  to  the  decree  which  allowed  it.  The 
appeal  of  the  appellant,  therefore,  Is  dis- 
missed. 

2.  The  remaining  question  is  whether  the 
appellee's  cross-errors  are  meritorious.  He 
maintains  tliat  a  fair  construction  of  the  con- 
tract, taken  as  a  whole,  makes  it  nothing 
more  than  an  option  for  the  sale  of  the  prem- 
ises, and  that  the  legal  title,  at  least,  was 
not  to  vest  in  the  vendee  until  after  all  the 
deferred  payments  were  made,  and  that,  by 
the  express  provisions  of  the  contract  the 
vendor  was  entitled  to  re-enter  and  resume 
I  possession  upon  the  failure  by  the  vendee 
to  make  the  payments  as  therein  provided. 
He  cites  Hoffman  v.  Bemnant,  72  Cal.  1,  12 
Pac.  804;  Hannan  v.  McNickle,  82  Cal.  122, 
23  Pac.  271;  Connolly  v.  Hingley,  82  Cal.  042, 
23  Pac.  273.  While  the  trial  court  was  of 
opinion  that  the  contract  showed  a  present 
sale,  and  that  plaintiff  had  only  Ids  action 
for  the  balance  of  the  agreed  purchase  price 
with  a  vendor's  lien  as  security  for  its  pay- 
ment, nevertheless,  if  such  construction  was 
wrong,  and  the  contract  of  sale  and  purchase 
was  conditional,  or  an  option  merely,  and 
the  vendee's  inchoate  rights  thereunder  sub- 
ject to  forfeiture  if  strict  compliance  with 
its  terms  were  not  made.  It  was  further 
of  the  opinion  that  upon  all  the  facts  as  dis- 
ciose<l  by  the  pleadings  and  the  evidence 
the  defendant  should  be  granted  the  equita- 
ble relief  prayed.  There  were  no  specific 
findings  of  fact  that  tlie  parties  made  the 
subsequent  agreement  by  which  the  vendor 
waived  the  time  of  payment  and  the  right 
to  re-enter  and  take  possession;  still  It  iB 
apparent  from  the  opinion  of  the  trial  court 
brought  up  in  the  record  that  it  believed 
that  the  vendee  was  Justified  in  ber  failure 
to  make  such  payments  at  the  times  original- 
ly designated.  Time  was  not  expressly  made 
the  essence  of  the  contract,  and  while  the 
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absence  of  such  a  statement  from  the  writ- 
ten contract  is  not  conclusive  that  time  was 
not  essentia],  and  though  the  party  who 
makes  the  claim  that  it  was  deemed  essen- 
tial by  the  parties  thereto  may,  by  oral  proof, 
establish  that  issue,  still  it  is  apparent  in 
this  case  that  neither  of  the  parties  Intend- 
ed that  time  should  be  the  essence  of  this 
contract.  The  provision  for  a  certain  rate 
of  Interest  upon  the  deferred  payments  if 
made  at  maturity,  and  for  a  higher  rate  If 
made  afterwards,  and  the  additional  fact 
that  plaintiff  allowed  them  to  remain  unpaid 
after  they  were  due,  without  notice  or  de- 
mand upon  the  defendant  for  settlement,  in- 
dicate that  be  did  not  regard  time  as  essen- 
tial. The  defendant  certainly  was  of  that 
mind,  and  was  Justified,  from  plaintilTs  own 
conduct,  in  believing  that  they  were  In  ac- 
cord. For  our  present  purposes,  in  view  of 
the  findings,  it  is  immaterial,  and  we  there- 
fore do  not  decide,  whether  there  was  a 
present  sale,  or  only  an  option  for  the  sale, 
of  the  lands.  The  authorities  declare,  as 
appellee  concedes,  that  equity  has  a  right 
to  interfere  and  relieve  against  the  enforce- 
ment of  a  contract  such  as  that  under  con- 
sideration, whether  It  be  construed  as  a 
present  sale  or  a  mere  option.  1  Pomeroy's 
Eq.  Jurisprudence  (2d  Ed.)  S  455;  3  Pome- 
roy's Eq.  Jurisp.  (2d  Ed.)  {  1408;  Central 
Pac.  R.  R.  Co.  V.  Mudd,  59  Oal.  585.  A  for- 
feiture is  not  favored  in  law  or  In  equity, 
and  we  are  not  prepared  to  say  upon  this 
record  that  the  trial  court  was  not  Justified 
under  the  pleadings  and  facts  In  relieving 
against  the  forfeiture  which  the  plaintiff  was 
seeking  to  enforce.  In  other  words,  we  can- 
not say  that  the  cross-errors  assigned  by  the 
appellee  are  tenable;  hence  they  are  resolved 
against  him.  Believing  that  substantial  Jus- 
tice has  been  done,  the  judgment  is  affirmed. 
Affirmed. 


RICKETTS  T.   CREWDSON,   County   Treas- 
urer. 
(Supreme  Court  of  Wyoming.    March  20,  1005.) 

TAXATION— EXCESSIVE     VALUATION— MISDE- 
SCRIPTION— INJI'NCTIOS — PETITION — 
SUFFICIENCY- STATUTES. 

1.  Under  Uev.  St.  1809.  S  178.^.  providing  that 
the  board  of  county  commissioners,  constituting 
a  board  of  equalization  for  the  correction  and 
completion  of  the  assessment  roll,  shall  at  its 
first  meeting  add  to  the  roll  any  taxable  prop- 
erty in  their  county  not  included  in  the  assess- 
ment as  returned  by  the  assessor,  and  shall 
assess  the  value  thereof,  and  shall  hear  and  de- 
termine the  complaint  of  all  persons  feeling  ag- 
grieved, a  mere  excessive  assessment  and  over- 
valuation of  property  within  the  county  by  the 
board  cannot  be  revised  by  the  courts  in  the 
absence  of  a  showing  that  the  action  of  the 
board  was  fraudulent. 

2.  Where  a  petition  In  an  action  for  an  in- 
jonction  to  prevent  the  collection  of  taxes  was 
based  on  the  ground  that  the  board  of  county 
commissioners,  acting  as  a  board  of  equaliza- 
tion, pursuant  to  Rev.  St.  18f)0.  §  1785,  giving 
it  power  to  add  to  the  tax  roll  any  omittod 
taxable  property  in  their  county,  had  unlawfully 


added  certain  personal  property  to  the  plaintiff's 
assessment,  the  omission  from  the  petition  of  an 
averment  as  to  the  amount  of  taxes  appearins 
on  the  tax  roll  against  plaintiff  on  personal 
property,  so  that  it  was  impossible  to  determine 
therefrom  whether  plaintiff^s  alleged  tender  cov- 
ered all  the  plaintiff's  taxes  except  on  the  valu- 
ation added  by  the  l>oard,  rendered  the  petition 
demurrable. 

3.  Where  land  was  erroneously  asseased  as 
partly  in  a  certain  school  district,  wherein  tbe 
rate  was  lower  than  the  rate  assessed,  and  was 
erroneously  described  in  the  assessment,  and  en- 
tered en  masse  on  the  assesisment  roll,  the  owner 
was  not  entitled  to  relief  by  injunction  against 
the  collection  of  the  taxes  where  he  did  not 
complain  of  the  alleged  errors  to  the  ixiard  of 
equalization,  and  made  no  effort  to  have  them 
corrected  by  that  body. 

4.  A  landowner  is  not  entitled  to  enjoin  the 
collection  of  taxes  for  a  mere  misdescription  of 
the  lands  in  the  assessment  thereof,  where  the 
valuation  of  the  land  is  not  shown  to  be  ex- 
cessive for  that  assessed  and  actually  owned  b.v 
the  plaintiff,  omitting  the  tracts  alleged  to  have 
been  erroneously  described. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45. 
Cent.  Dig.  Taxation,  $  123."5.] 

5.  Under  Rev.  St.  1899,  i  1870,  providing  that 
taxes  on  real  property  are  a  r)erpetoal  lien 
thereon,  and  that  taxes  due  from  any  person 
on  personal  property  shall  be  a  lien  on  real 
estate  owned  by  such  person,  where  a  property 
owner  was  assessed  on  real  estate  and  personal 
property  in  the  same  county  he  could  not  en- 
join the  sale  of  the  real  estate  for  the  taxes 
merely  by  tendering  the  amount  due  for  taxes 
on  the  realty,  though  the  threat  to  sell  included 
a  sale  of  real  estate  assessed  to,  but  not  owned 
by,  plaintiff. 

Error  to  District  Court,  Crook  County: 
Joseph  L.  Stotts,  Judge. 

Action  by  W.  P.  Ricketts  against  E.  A. 
Crewdson,  county  treasurer  and  collector  of 
taxes  of  the  county  of  Crook.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Nichols  &  Adams,  for  plaintiff  In  error. 
E.  E.  Enterllne  and  M.  I>.  Oordon,  for  de- 
fendant in  error. 


BEARD,  J.  Plaintiff  In  error  commenced 
this  action  In  the  district  court  of  Crook 
county,  alleging  in  his  petition:  That  de- 
fendant in  error  was  the  treasurer  and  col- 
lector of  taxes  of  said  county.  That  plain- 
tiff duly  returned  and  listed  for  assessment 
and  taxation  all  of  bis  personal  property  and 
live  stock  In  Crook  county  for  the  year  1903, 
and  on  the  .Wth  day  of  December,  1903,  he 
tendered  to  the  defendant  at  his  office  the 
sum  of  $360.09,  and  demanded  a  receipt  in 
full  for  all  of  the  taxes  due  from  the  plain- 
tiff for  said  year  1903  on  the  live  stock  and 
personal  property  of  plaintiff;  but  that  the 
defendant  refused,  and  still  refuses,  to  ac- 
cept such  tender  and  to  issue  receipt  there- 
for. That  on  June  24,  1903,  the  board  of 
county  commissioners  of  said  county,  act- 
ing as  the  board  of  equalization,  unlawfully, 
illegally,  erroneously,  unjustly,  and  arbitrar- 
ily, and  without  sufficient  evidence  or  cause, 
added  to  the  assessment  roll  and  returned  for 
taxation  for  said  year  against  the  plaintiff 
3U0  head  of  cattle,  and  assessed  tbe  value 
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tbercof  at  |4,800.  That  said  increased  valu- 
ation  was  added  to  the  tax  list  for  said 
year,  and  taxes  levied  against  plaintiff  tliere- 
for.  That  on  July  27, 1903,  plaintiff  appeared 
before  said  board,  and  protested  and  object- 
ed and  offered  evidence  to  show  that  the  In- 
crease and  raise  of  300  head  of  cattle  against 
Iilaintiff  was  excessive,  unjust,  erroneous, 
and  unwarranted,  and  asked  to  have  the 
same  stricken  off,  which  the  board  refused 
to  do.  That  during  the  year  1903  plaintiff 
was  the  owner  of  certain  real  estate.  (Here 
follows  the  description,  amounting  to  about 
1,160  acres  of  land.)  That  the  assessor  of 
said  county  returned  the  real  estate  of  plain- 
tiff for  assessment  and  taxation  for  said 
year  erroneously,  describing  the  same. 
(Here  follows  the  description  as  returned  by 
the  assessor,  the  error  being  in  four  descrip- 
tions as  follows:  N.  Vj.  S.  W.  %,  Sec.  33, 
was  returned  as  N.  %,  S.  E.  %;  N.  %,  S.  E.  %, 
Sec.  32,  was  returned  as  X.  %,  S.  W.  V*>  E. 
%.  S.  W.  %,  Sec.  6,  was  returned  as  S.  %,  S. 
W.  %;  and  S.  %,  S.  W.  %,  Sec.  15,  was  re- 
turned as  S.  E.  V*,  S.  W.  %,  omitting  S.  W. 
Vi,  S.  W.  %;  the  balance  of  the  land  appear- 
ing to  be  correctly  described.)  That  taxes 
were  levied  on  all  of  said  lands  and  a  spe- 
cial school  tax  of  7>4  mills  on  the  dollar 
valuation  In  School  District  No.  10,  when  in 
fact  480  acres  (described  In  the  petition)  of 
said  land  are  situated  in  School  District  No. 
i),  where  the  special  school  tax  Is  but  one 
mill  on  the  dollar  valuation.  That  said  real 
estate  Is  assessed  en  masse,  and  that  all 
of  said  tax  levy  on  said  real  estate  is  er- 
roneous, illegal,  and  void.  That  on  Decem- 
ber 30,  1903,  plaintiff  tendered  the  full 
amount  of  money  for  the  taxes  assessed  and 
levied  against  his  real  estate  In  said  county 
for  the  year  1903,  and  demanded  a  receipt 
in  full  therefor,  which  said  tender  the  de- 
fendant refused  and  still  refuses  to  accept. 
That  defendant  threatens  to  levy  upon  and 
sell  plaintiff's  personal  property,  and  to  ad- 
vertise and  sell  his  lands  for  said  tax,  to 
the  great  and  irreparable  Injury  and  dam- 
age to  plaintiff.  That  plaintiff  has  no  full, 
complete,  siieedy,  and  adequate  remedy  at 
law.  Plaintiff  prays  for  a  temporary  re- 
straining order  against  defendant,  and  that 
on  final  bearing  defendant  be  perpetually 
enjoined  from  selling  his  proiierty,  and  for 
general  relief.  A  temporary  restraining  or- 
der was  issued  by  the  court  commissioner 
upon  the  petition,  and  a  general  demurrer 
on  the  ground  that  the  i>etition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion was  filed,  and  sustained  by  the  court, 
the  temporary  restraining  order  was  dis- 
solved, and  the  action  dismissed.  Excep- 
tions were  duly  taken,  and  the  plaintiff 
brings  error. 

It  clearly  appears  from  the  petition  that 
plaintiff  had  personal  property.  Including 
live  stock,  subject  to  taxation  in  Crook  coun- 
ty, it  being  alleged  that  he  listed  all  of  bis 
personal  property  and  live  stock  for  assess- 


ment and  taxation  for  the  year  1903.  The 
only  question  on  that  branch  of  the  case, 
then,  is,  do  the  facts  stated  entitle  plaintiff 
to  relief  in  a  court  of  equity  by  way  of  an 
injunction  to  restrain  the  treasurer  from 
enforcing  the  collection  of  these  taxes  by 
reason  of  the  property  added  to  his  assess- 
ment by  the  board  of  equalization?  The 
statutes  of  this  state  (Rev.  St.  18U9)  consti- 
tute the  board  of  county  commissioners  of 
each  county  a  board  of  equalization  for  the 
correction  and  completion  of  the  assessment 
roll  of  their  respective  counties,  and  fix  the 
time  and  place  of  its  meetings.  Section  nSo 
is  as  follows:  "Said  board  shall  at  its  first 
meeting  add  to  said  assessment  roll  any 
taxable  property  in  their  county  not  Included 
In  the  assessment  as  returned  by  the  assess- 
or, and  shall  assess  the  value  thereof  and 
shall  hear  and  determine  the  complaint  of 
all  persons,  companies,  associations  and  cor- 
porations feeling  aggrieved  by  the  assess- 
ment of  their  property  as  returned  by  the 
assessor  or  by  the  assessment  as  returned 
by  the  assessor  of  the  property  of  any  other 
person,  company,  association  or  corpora- 
tion: provided,  however,  that  such  com- 
plaint shall  be  made,  heard  and  determined 
in  the  manner  hereinafter  provided.  And 
the  said  board  may  increase,  diminish  or 
otherwise  alter  or  correct  any  assessment  or 
valuation  contained  in  said  assessment  roll." 
Sections  1786  and  1787  provide  for  notice 
to  any  person  whose  assessment  has  beoii 
raised  or  Increased,  and  section  1788  pro- 
vides: "Any  person  desiring  to  make  com- 
plaint to  such  board  of  equalization  as  here- 
inbefore provided,  shall  file  with  such  board 
a  statement  under  oath,  specifying  the  re- 
spect In  which  the  assessment  complained 
of  is  Incorrect"  Then  in  the  following  sec- 
tions provision  is  made  for  the  manner  of 
hearing  proofs  in  regard  to  such  complaint 
and  the  assessment  to  which  it  relates. 

Oounsel  for  defendant  contend  that  the  pe- 
tition fails  to  show  that  plaintiff  filed  his 
complaint  under  oath  with  the  board,  and 
that,  having  failed  to  pursue  the  remedy 
provided  by  the  statute,  the  courts  can  grant 
him  no  relief.  We  think  it  unnecessary  to 
decide  whether  or  not  the  complaint  or  pro- 
test was  sufficient  to  require  the  board  to 
act,  for  the  reason  that  it  appears  that  the 
board  did  hear  the  complaint,  and  that  plain- 
tiff had  an  opportunity  to  and  did  offer  evi- 
dence to  show  that  the  raise  as  made  by  the 
board  was  erroneous,  but  that  the  l)oard  de- 
cided that  the  assessment  should  stand. 
The  board  having  Jurisdiction,  and  being 
clothed  by  the  statute  with  Judicial  powers, 
and  having  heard  and  decided  the  matter, 
the  courts  cannot  retry.  In  an  Independent 
action,  the  matters  so  decided,  there  being 
no  allegation  that  the  action  of  the  board 
was  fraudulent.  The  tax  in  this  case  is  not 
an  illegal  tax — that  is,  one  that  the  board 
could  not  lawfully  levy — but  it  Is  the  excess- 
ive assessment  and  ovcrvaluatioiu  of  plain- 
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tiff's  personal  property  of  which  complaint 
Is  made,  and  in  such  case  the  decision  of  the 
board,  In  the  absence  of  an  allegation  of 
fraud,  Is  final.  2  Cooley  on  Taxation  (3d 
Bd.)  1379  et  seq.;  21  Enc.  PI.  &  Pr.  439  et 
seq.,  and  cases  cited;  Salmoud  t.  Inhabitants 
of  Hanover,  13  Allen,  119;  Board  of  Com'rs 
V.  Searlght  Cattle  Co.,  3  Wyo.  783,  801,  31 
Pac.  268. 

The  petition  Is  defective  also  for  the  rea- 
son that  the  amount  of  taxes  appearing  on 
the  tax  roll  against  plaintiff  on  personal 
property  Is  not  stated,  and  It  is  Impossible 
to  determine  from  the  petition  whether  the 
tender  of  $366.69  covered  all  of  such  taxes 
except  those  upon  the  valuation  of  $4,800 
added  by  the  board.  Iowa  &  Dakota  Tele- 
phone Co.  v.  Schamber,  15  S.  D.  588,  91  N. 

W.  7a 

Upon  the  other  branch  of  the  case — with 
reference  to  the  real  estate — plaintiff  con- 
tends that  because  a  part  of  the  same  was 
erroneously  assessed  in  School  District  No. 
10,  because  of  the  errors  in  description,  and 
because  the  real  estate  was  assessed  en 
masse,  the  entire  levy  on  the  real  estate  was 
erroneous,  illegal,  and  void,  and  that,  hav- 
ing tendered  all  of  the  taxes  assessed  and 
levied  against  his  real  estate,  the  treasurer 
should  be  enjoined  from  selling  the  same. 
Plaintiff  is  not  in  a  position  to  complain  of 
these  matters  for  the  reason  that  he  did 
not  complain  of  them,  or  make  any  effort 
to  have  them  corrected  by  the  board  of 
equalization,  and,  having  neglected  so  to  do, 
he  is  not  entitled  to  relief  in  a  court  of  eq- 
uity. Board  of  Com'rs  v.  Searight  Cattle 
Co.,  supra;  Kelley  v.  Barton,  174  Mass. 396, 
54  N.  E.  860;  Salmond  T.  Inhabitants  of 
Hanover,  supra;  Bates  v.  Inhabitants  of 
Sharon,  175  Mass.  293,  50  N.  E.  580;  Bourne 
V.  City  of  Boston,  2  Gray,  404;  2  Cooley  on 
Taxation  (3d  Ed.)  1379,  and  note  1;  27  Enc. 
Law,  718;  21  Enc.  PI.  &  Pr.  430.  The  valua- 
tion of  the  land  Is  not  shown  to  be  excess- 
ive for  the  lands  assessed  and  actually  own- 
ed by  plaintiff,  omitting  the  tracts  erroneous- 
ly dewcribed. 

By  section  1870,  Rev.  St  Wyo.  1899,  taxes 
upon  real  property  are  made  a  perpetual 
Hen  thereon,  and  taxes  due  from  any  per- 
son on  personal  property  are  made  a  lien 
on  the  real  estate  owned  by  such  person. 
The  taxes  on  plaintiff's  i)ersonal  property  be- 
came and  were  a  Hen  upon  any  real  estate 
owned  by  him  whether  the  same  was  assess- 
ed or  not,  and  the  real  estate  could  be  sold 
by  the  treasurer  for  such  taxes  notwith- 
standing the  fact  that  the  taxes  assessed 
against  the  real  estate  had  been  tendered; 
and  the  fact  that  the  treasurer  threatened 
to  sell  real  estate  which  plaintiff  did  not 
own  could  do  him  no  injury.  The  case  of 
Lobban  v.  State  ex  rel.  Carpenter,  9  Wyo. 
377,  64  Pac.  82,  has  been  cited  by  counsel, 
but  in  that  case  the  court  held  that  the  per- 
sonal property  tax  was  not  a  lien  on  the 
real  estate  for  which  the  receipt  was  asked. 


tor  the  reason  that  the  real  estate  had  been 
sold  on  foreclosure  of  a  mortgage,  which 
was  a  prior  and  superior  Hen  to  that  of  the 
personal  property  tax;  while  In  this  case 
there  is  no  doubt  about  the  personalty  tax 
being  a  Hen  on  the  real  estate. 

For  the  foregoing  reasons  we  think  the 
petition  did  not  state  a  cause  of  action,  and 
that  the  demurrer  thereto  was  properly  sus- 
tained. The  Judgment  of  the  district  oourt 
will  be  affirmed. 

Affirmed. 

POTTER,  X,  concurs. 


nOLLIBAUGH  et  al.  v.  HEHN. 

(Supreme  Court  of  Wyoming.    March  20.  1905  ) 

HABEAS  CORPUS — QUESTIONS  BEVIEWABLE— JT- 
BISDICTIO.N'AL  DEFECTS — ARREST — WAIVER  OF 
ILLEOALITY  —  IXFOBMATION  —  VERIFICATION 
— WAIVER  OF  DEFECTS— CKIMINAI,  LAW — CON- 
VICTION—LOWER  GRADES  OF  CRIME— PLEA  OF 
OUILTr  —  BTATUTES  —  AHEXDHENT  OF  BEVI- 
BION. 

1.  In  habeas  corpus  proceedings  the  rojrularity 
of  the  judgment  under  which  petitioners  were 
Imprisoned  cannot  be  impeached  for  errors  or 
defects  not  affecting  the  jurisdiction  of  the  court 
to  render  the  judgment 

2.  An  arrest  without  a  warrant  is  not  a  ju- 
risdictional defect,  and  is  waived  where  the  per- 
sons arrested  appear  in  court  and  submit  to  ar- 
raignment without  objection. 

3.  Under  tlie  express  provisions  of  Rev.  St. 
1899,  I  5273,  an  information  may  be  filed  with- 
out any  previous  preliminary  examination  wher- 
ever an  offense  is  charged  against  a  person  with- 
in 30  days  immediately  preceding  the  first  day 
of  a  regular  term  of  oourt  of  the  county  where- 
in such  offense  is  alleged  to  have  been  com- 
mitted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Di  J.  Criminal  Law,  g  403 ;  vol.  27,  Cent. 
Dig.  Indictment  and  Information,  $  152.] 

4.  Rev.  St.  1899,  S$  5270,  5271,  authorue  the 
verification  of  an  information  by  the  prose- 
cuting attorney  upon  information  and  belief, 
and  such  a  verification  is  sufficient  for  every 
purpose  except  issuing  a  warrant  for  defend- 
ant's arrest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {{  167, 
108.] 

5.  An  obpection  to  the  verification  of  an  in- 
formation la  waived  by  a  voluntary  plea  to  the 
merits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information.  §  032.] 

6.  Rev.  St  1899,  {  5344,  providing  that  if 
accused  plead  guilty,  the  Ijlea  shall  be  recorde<l 
and  the  accused  be  committed  until  sentenced, 
does  not  violate  the  constitutional  guaranty  of 
a  jnry  trial,  but  upon  such  plea  such  material 
facts  as  are  well  pleaded  are  admitted,  and  there 
is  nothing  to  be  tried  by  a  jury. 

7.  Uev.  St.  1899,  «  5389.  authorises  the  jury 
to  convict  of  inferior  degrees  of  the  offense 
charged  in  the  indictment  Section  5317  makes 
proceedings  upon  indictment  applicable  to  pro- 
ceedings upon  information.  Section  4950  de- 
fines murder  in  the  first  degree  as  a  purposeful 
and  premeditated  malicioos  killing.  Section 
49.>3  defines  murder  in  the  second  degree  as  « 
purposeful  and  malicious  killing,  done  without 
premeditation.  An  information  charged  defend- 
ants with  having  unlawfully,  feloniously,  pur- 
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posely,  and  with  premeditated  malice  Ulled  de- 
ceased, and  thus  included  all  the  elements  of 
murder  in  the  second  defrree,  as  well  88  of  mur- 
der in  the  first  degree.  Held,  that  a  sentence 
could  be  pronounced  by  the  court  on  a  plea  of 
guiltv  to  murder  in  the  second  degree,  entered 
with"the  assent  of  the  court  and  the  proteeutiiig 
officer. 

8.  Under  Rev.  St  1899,  {  5498,  providing 
that  it  is  not  permissible  on  habeas  corpus  to 
question  the  action  of  a  court  when  acting  with- 
in its  legitimate  province  and  in  a  lawful  man- 
ner, a  charge  that  a  plea  of  guilty  was  not 
voluntary,  but  was  extorted  from  defendants 
through  fear  and  misrepresentation.  Is  not  open 
for  consideration  on  habeas  corpus. 

9.  Under  Laws  1901,  p.  114,  c.  9,  §  2,  au- 
thorizing the  court  to  order  the  drawing  of  a 
jury  when  its  business  requires  one,  the  absence 
of  a  jury  from  attendance  on  the  court  does  not 
prevent  an  arraignment  and  plea  in  a  criminal 
case. 

10.  Laws  1901.  p.  6,  c.  6,  entitled  "An  act  to 
amend  and  re-enact  section  3299  of  the  Revised 
Statutes  of  Wyoming,  relating  to  terms  of  court 
in  Fourth  Judicial  District."  provides  for  the 
amendment  of  "section  3299  of  the  Revised 
Statutes  of  Wyoming."  The  legal  title  of  the 
revision  of  1887  is  "Revised  Statutes  of  Wy- 
oming," but  section  3299  of  that  revision  has 
reference  to  an  entirely  different  matter  than 
terms  of  court.  The  legal  title  to  the  revision 
of  1899  is  "Revised  Statutes  of  Wyoming, 
1899,"  and  section  3299  of  that  revision  pro- 
vides for  the  terms  of  court  in  the  Fourth  Dis- 
trict Held,  that  the  act  of  1901  must  be  deem- 
ed to  refer  to  the  revision  of  1899,  and  is  con- 
sequently valid. 

Original  proceeding  in  habeas  corpus  by 
Charles  £.  HoUibaugh  and  Eric  Bunten 
against  John  P.  Hehn,  as  warden  of  the 
State  Penitentiary.    Writ  denied. 

Allen  G.  Fisher,  for  plaintiffs.  J.  A.  Van 
Orsdel,  Atty.  Gen.,  for  defendant. 

POTTER,  J.  Charles  E.  HolUbaugb  and 
Eric  Bunten  have  Jointly  filed  a  petition  In 
this  court  praying  for  the  writ  of  habeas 
corpus  and  their  dl-scharge  from  the  State 
Penitentiary,  wherein,  It  is  alleged,  they  are 
unlawfully  restrained  of  their  liberty.  The 
matter  has  been  beard  upon  the  petition,  and 
the  question  is  whether,  upon  the  facts  al- 
leged, a  prima  facie  case  is  made  for  the  issu- 
ance of  the  writ 

The  petitioners  are  confined  upon  a  sen- 
tence of  the  district  court  in  and  for  John- 
son county,  following  a  plea  of  guilty  enter- 
ed by  each  of  them  of  the  crime  of  murder 
In  the  second  degree.  It  is  alleged  that  on 
or  about  March  1,  1901,  they  were  arrested 
by  the  sheriff  of  Johnson  county,  at  their 
place  of  residence  in  said  county,  without  a 
warrant  or  other  process,  and  thereupon  were 
Imprisoned  in  the  county  Jail  of  that  county, 
and  during  that  imprisonment,  and  In  the 
same  month,  they  were  brought  before  the 
district  court  to  answer  to  an  information 
charging  them  Jointly  -with  the  crime  of 
murder  in  the  first  degree  for  the  killing  of 
one  Andrew  S.  Brown,  and  that,  without  the 
benefit  of  counsel,  they  pleaded  guilty  to 
murder  In  the  second  degree.  It  Is  alleged 
that  they  were  Induced  to  enter  said  plea 
by  reason  of  representations  made  to  them, 


by  one  who  bad  been  employed  for  that  pur- 
pose by  the  sheriff  and  prosecuting  attor- 
ney, that  there  was  great  danger  of  their 
being  taken  from  the  Jail  by  a  mob  and 
lynched,  and  that,  if  they  would  plead  guilty, 
the  officers  aforesaid  would  sign  a  petition 
for  their  pardon  after  they  had  served  two 
years  in  the  penitentiary;  and  that  the  court 
made  no  Inquiry  of  them  as  to  whether  their 
plea  was  voluntary  or  not.  It  is  alleged,  fur- 
ther, that  they  were  not  given  a  preliminary 
examination,  and  that  they  did  not  waive 
the  same;  that  they  were  not  charged  with 
the  crime  upon  oath,  and  that  the  informa- 
tion charging  them  -with  the  crime  aforesaid 
was  not  based  upon  any  affidavit  or  sworn 
complaint,  nor  any  writ  or  order  for  their 
arrest;  and  that  the  term  of  court  at  which 
the  proceedings  were  bad  was  held  at  a 
time  not  authorhsed  by  law.  While  the  peti- 
tioners allege  that  they  are  not  In  fact 
guilty  of  any  degree  of  the  crime  charged  in 
the  Information  filed  against  them,  they  do 
not  deny  that  they  killed  the  deceased;  on 
the  contrary,  that  seems  to  be  admitted,  and 
there  Is  a  rather  vague  attempt  to  allege 
that  the  killing  was  done  in  self-defense. 

From  the  record  which  accompanies  the 
petition  it  appears  that  the  information  was 
filed  March  18,  1901,  charging  that  the  pe- 
titioners did  on  January  22,  1901,  "unlawful- 
ly, feloniously,  purposely,  and  with  premedi- 
tated malice  kill  and  murder  one  Andrew 
S.  Brown."  That  information  was  verified 
by  the  prosecuting  attorney  on  Information 
and  liellef.  The  term  of  court  convened 
March  25,  1901,  and  on  that  day  the  defend- 
ants (petitioners  here)  were  brought  into 
court,  and  counsel  was  assigned  to  defend 
them,  and  thereupon  they  were  arraigned, 
and  each  pleaded  guilty  to  the  crime  of  mur- 
der In  the  second  degree,  and  they  were  re- 
manded to  the  custody  of  the  sheriff  to  await 
sentence.  The  sentence  was  imposed  March 
27,  1901,  and  we  observe  no  Imperfection  in 
the  record  thereof,  nor  is  any  suggested. 

It  is  not  competent  in  tbis  proceeding  to 
assail  the  Judgment  tmder  which  the  pe- 
titioners were  imprisoned  for  any  irregu- 
larity, error,  or  defect  not  affecting  the  Ju- 
risdiction of  the  court  to  render  the  Judg- 
ment KIngen  v.  Kelley,  3  Wyo.  566,  28  Pac. 
36,  15  L.  R.  A.  177;  Miskimmins  v.  Shaver, 
8  Wyo.  392,  58  Pac.  411,  49  L.  R.  A.  831; 
Fisher  v.  McDanlel,  9  Wyo.  457,  64  Pac. 
1056,  87  Am.  St.  Rep.  971. 

The  fact  that  the  arrest  of  petitioners  was 
made  without  a  warrant  is  not  a  Jurisdic- 
tional defect,  if  any,  in  view  of  their  subse- 
quent presence  In  court  and  arraignment, 
without  objection,  on  that  ground.  That  the 
court  then  bad  Jurisdiction  of  their  persons 
cannot  be  doubted.  If  It  should  be  conced- 
ed that  the  arrest  was  illegal,  the  objection, 
if  at  any  time  a  valid  one,  was  waived.  As 
was  said  In  State  v.  Fitzgerald,  51  Minn.  534, 
53  N.  W.  799:  "When  a  valid  Indictment  is 
found,  or,  where  no  Indictment  is  necessary. 
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a  valid  complaint  Is  filed,  tbe  court  has  ]n- 
risdlction  to  cause  tbe  defendant  to  be 
brought  before  It  to  answer  to  tbe  indictment 
or  complaint;  and  when  be  is  actually  lie- 
fore  it,  and  called  upon  to  plead,  if  he  has 
any  objection  to  make  to  tbe  manner  in 
which  he  was  brought  before  it,  be  ought  to 
make  tbe  objection  then."  In  Kingen  v. 
Kelley,  3  Wyo.  500,  28  Pac.  30,  15  L.  K.  A. 
177,  Mr.  Justice  Conaway  said,  in  tbe  course 
of  tbe  opinion:  "By  no  stretch  of  tbe  imagi- 
nation can  it  be  conceived  that  tbe  arrest  of 
n  defendant  in  a  criminal  action  without  a 
legal  warrant,  or  bis  abduction  by  force  and 
against  his  will  from  a  neighboring  state, 
could  affect  the  general  Jurisdiction  of  tbe 
district  court  to  try  cases  of  grand  larceny, 
or  to  pronounce  Judgment,  on  convictions 
therefor,  imposing  tbe  legal  penalties;"  and 
though  it  was  beld  In  that  case,  which  was 
a  habeas  corpus  proceeding,  that  the  forcible 
arrest  of  petitioner  in  Nebraska  without  a 
warrant  did  not  entitle  him  to  be  dischar- 
ged, on  tbe  broad  ground  that  "no  person 
held  to  answer  a  criminal  charge,  either  be- 
fore or  after  conviction,  has  any  right  to  in- 
voke tbe  principles  of  comity  to  shield  bim 
from  trial  when  charged  with  crime,  or  from 
punishment  when  convicted,"  tbe  learned 
Judge  said:  "It  may  well  be  doubted  wheth- 
er tbe  failure  to  interpose  this  objection  to 
tlie  jurisdiction  of  tbe  person  of  petitioner 
upon  arraignment,  and  before  pleading  not 
guilty  and  entering  upon  tbe  trial,  was  not 
a  waiver  of  the  objection."  In  People  ex  rel. 
Edwards  v.  Warden,  76  N.  Y.  Supp.  424,  the 
court  say:  "The  general  rule  Is  that  it  is  no 
defense  to  a  criminal  prosecution  that  tbe 
defendant  was  illegally  or  forcibly  brought 
within  the  Jurisdiction  of  tbe  court."  To  tbe 
same  effect  are  tbe  following:  Common- 
wealth V.  Conlin,  184  Mass.  105,  08  N.  E. 
207;  Ledgerwood  v.  State,  134  Ind.  81,  33  N. 
E.  031;  State  v.  Dibble,  59  Conn.  108,  22  Atl. 
155;  State  v.  Brewster,  7  Vt.  118;  Dow's 
Case,  18  Pa.  37.  See,  also,  State  v.  Sureties 
of  Krohne,  4  Wyo.  347,  34  Pac.  3;  i?tate  v. 
Melvern,  32  Wash.  7,  72  Pac.  489.  In  the 
Washington  case  cited,  the  defendant  asked 
a  reversal  of  a  Judgment  of  conviction  of  tbe 
crime  of  murder  in  tbe  second  degree  on 
the  ground  that  be  had  been  arrested  without 
warrant.  But  as  he  was  in  fact  in  the  cus- 
tody of  an  ofiicer,  was  present  in  court  on 
tbe  day  of  bis  arraignment,  pleaded  not 
guilty,  and  was  in  court  throughout  the  trial, 
it  was  beld  that  there  was  no  doubt  of 
tbe  court's  Jurisdiction;  and  tbe  court  say: 
"Tbe  mere  fact  that  he  was  arrested  in  the 
first  instance  by  a  person  not  having  a  law- 
ful warrant  therefor,  and  detained  by  blm, 
constitutes  no  ground  for  tbe  reversal  of  the 
Judgment." 

The  statute  expressly  authorizes  a  defend- 
ant charged  with  crime  to  waive  a  prelimin- 
ary examination,  and  it  might  reasonably  be 
beld  that  such  a  waiver  results  where  a  de- 
fendant, without  making  the  objection  that 


such  examination  has  not  been  bad,  suffers 
himself  to  be  arraigned  upon  tbe  information 
and  pleads  thereto,  either  guilty  or  not  guil- 
ty. 12  qyc.  35:i;  Clark's  Cr.  Proc.  p.  82.  It 
is  beld  in  Michigan  that  tbe  plea  of  not  guilty 
amounts  to  a  waiver  of  such  objection. 
Washburn  v.  People,  10  Mich.  383;  People 
V.  Jones,  24  Mich.  215;  People  v.  Williams. 
93  Mich.  623,  53  X.  W.  779.  But  there  is 
nothing  in  this  case  to  show  that  the  peti- 
tioners were  charged  with  the  crime  until 
March  1,  1901,  which  was  within  30  days  Im- 
mediately preceding  the  first  day  of  tbe  next 
regular  term  of  the  district  court  in  tbe 
county,  viz.,  March  25,  1901.  The  statute 
expressly  authorized  an  information  to  be 
filed  without  a  previous  preliminary  exam- 
ination "whenever  an  offense  shall  be  char- 
ged against  any  person  at  any  time  within 
thirty  days  immediately  preceding  tbe  first 
day  of  a  regular  term  of  court  of  the  coun- 
ty wherein  such  offense  is  charged  to  have 
been  committed."  Rev.  St  1899,  f  5273. 
Assuming,  therefore,  that  the  term  was  au- 
thorized by  law,  which  is  a  question  yet  to 
be  considered,  a  preliminary  examination 
was  not  required.  It  was  held  by  this  court 
In  State  v.  Sureties  of  Krohne,  4  Wyo.  347, 
34  Pac.  3,  that  a  former  statute  expressly 
authorizing  an  information  to  be  filed  with- 
out a  preliminary  examination  "whenever 
tbe  county  and  prosecuting  attorney  is  satis- 
fied that  a  crime  or  offense  has  been  com- 
mitted in  bis  county"  was  not  unconstitu- 
tional or  void,  although  it  was  deemed  to  be 
harsh,  and  to  lodge  a  dangerous  power  in 
the  hands  of  the  prosecuting  ofHcer. 

The  objection  that  the  information  was  ver- 
ified by  the  prosecuting  attorney  upon  infor- 
mation and  belief  only,  and  that  there  was  no- 
complaint  or  aflldavit  charging  tbe  petitioners 
with  the  crime  sworn  to  positively,  is  not 
tenable  upon  the  facts  in  this  case.  Tbe  stat- 
ute authorizes  the  verification  of  an  informa- 
tion by  tbe  prosecuting  attorney  upon  infor- 
mation and  belief.  Kev.  St  1899,  Si  5270, 
5271.  And  it  Is  clear  that  such  a  verification 
is  suflScient  for  every  purpose  except  issuing 
a  warrant  for  the  arrest  of  the  defendant. 
State  v.  Blackman.  32  Kan.  015,  5  Pac.  173; 
State  V.  Longton,  35  Kan.  375,  11  Pac.  163; 
In  re  Cummtngs  (Okl.)  60  Pac.  332;  State  v. 
Tucbman,  47  Kan.  726,  28  Pac.  1004;  State  v. 
Barr,  54  Kan.  230,  38  Pac.  289.  No  objection 
to  tbe  alleged  Ulegality  of  the  arrest  was  in- 
terposed at  any  stage  of  the  proceedings,  and, 
as  already  shown,  such  objection  was  waived: 
and  so  any  objection  that  might  properly  have 
been  taken  to  the  manner  of  the  verification 
to  the  information  was  waived  by  tbe  conduct 
of  defendants  in  submitting  themselves  to 
the  jurisdiction  of  the  court  and  voluntarily 
pleading  to  the  merits.  State  v.  Allison,  44 
Kan.  423,  24  Pac.  964,  and  cases  above  cited. 

It  seems  to  be  contended  that  the  constitu- 
tional right  of  the  defendants  to  a  Jury  trial 
was  violated.  But  the  statute  provides  that 
"if  the  accused  plead  'guilty'  tbe  plea  shall 
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be  recorded  on  the  Indictment  and  In  the  rec- 
ords of  the  court,  and  the  accused  shall  be 
committed  until  sentence."  Kev.  St.  1899,  | 
Kt'M.  And  it  Is  not  perceived  that  this  stat- 
ute is  obnoxious  to  the  constitutional  guar- 
anty of  a  Jury  trial.  Upon  the  plea  of  guilty 
there  was  nothing  to  be  tried  by  a  jury.  Such 
a  plea  admits  the  material  facts  alleged  in 
the  Indictment  or  Information,  at  least  such 
as  are  well  pleaded,  and  is  equivalent  to  a 
conviction.  Clark's  Cr.  Proc.  p.  372;  1  BIsh. 
New  Cr.  Proc.  §  795;  12  Cyc.  353;  2  Ency. 
PI.  &  Pr.  779;  People  v.  Goldstein,  32  Cal. 
432;  People  v.  Morris,  80  Mich.  634,  4.5  N.  W. 
.591,  8  L.  R.  A.  68.'5;  Marx  v.  People,  204  111. 
248,  68  N.  E.  436;  People  v.  McJ]wen,  67  How. 
Prac.  10.5;  Green  v.  Com.,  12  Allen,  1.55;  Peo- 
ple V.  Noll,  20  Cal.  104;  Com.  v.  Ayers,  11.5 
Mass.  137;  Halllnger  v.  Davis,  146  U.  S.  314. 
13  Sup.  Ct.  10.5,  36  L.  Ed.  086;  People  v.  King, 
28  Cal.  265.  In  the  last  case  cited,  the  Cali- 
fornia court  held  that  a  statutory  provision 
for  entering  a  plea  of  guilty  when  a  defend- 
ant stands  mute  was  not  void,  and  that, 
where  a  defendant  stands  upon  his  demurrer 
to  the  indictment  and  refuses  to  plead,  be  is 
no  more  entitled  to  a  trial  than  he  would  be 
upon  a  plea  of  guilty;  and  the  court  stated 
that  It  presumed  that  no  one  would  contend 
that  the  law  providing  for  a  plea  of  guilty 
is  repugnant  to  the  constitutional  provision 
securing  the  right  of  trial  by  jury.  In  the 
case  of  Hallinger  v.  Davis,  supra,  the  Su- 
preme Court  of  the  United  States  held  that  a 
state  statute  authorizing  the  court,  upon  a 
plea  of  guilty  to  an  indictment  for  murder, 
to  proceed  by  the  examination  of  witnesses 
to  determine  the  degree  of  the  crime,  was 
not  repugnant  to  the  fourteenth  amendment 
of  the  federal  constitution  prohibiting  any 
state  from  depriving  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law. 
It  was  stated  in  the  opinion  that  the  right  of 
the  accused  to  a  trial  was  not  affected,  and 
the  learned  Justice  who  delivered  the  opinion 
significantly  said:  "If  a  recorded  confession 
of  every  material  averment  of  an  indictment 
puts  the  confessor  upon  the  country,  the  in- 
stitution of  jury  trial  and  the  legal  effect  of  a 
plea  of  guilty  have  been  very  imperfectly  un- 
derstood, not  only  by  the  authors  of  the  Con- 
stitution and  their  successors  down  to  the 
present  time,  but  also  by  all  generations  of 
men  who  have  lived  under  the  common  law." 
We  have  been  cited  to  the  case  of  Wartner 
V.  State,  102  Ind.  51,  1  X.  E.  ft5,  where  It  was 
held  that  it  was  error  for  the  court  to  find 
a  defendant  guilty  of  murder  in  the  first  de- 
gree upon  his  plea  of  guilty,  and  sentence 
him  to  death,  without  a  jury.  That  decision, 
however,  was  rendered  upon  a  statute  pro- 
viding that  the  defendant  and  prosecuting 
attorney,  with  the  assent  of  the  court,  may 
submit  the  trial  to  the  court,  except  In  capi- 
tal cases,  and  that  all  other  trials  must  be  by 
jury,  and  another  statute  providing  that  the 
punishment  for  murder  In  the  first  degree 
should   be  death  or  imprisonment  for  life, 


in  the  discretion  of  the  jury.  And  in  that 
state  the  statute  allowing  a  defendant  in 
criminal  cases  other  ihan  capital  to  waive  a 
Jury  and  submit  the  trial  to  the  court  has 
been  held  constitutional  and  valid.  Murphy 
V.  State,  97  Ind.  .570.  And  in  that  state,  also, 
It  is  held  that  where  the  trial  court  proceeds, 
without  a  jury,  to  hear  the  matter  upon  a 
plea  of  guilty  to  an  indictment  charging 
murder  in  the  first  degree,  and  sentences  the 
prisoner  on  such  plea  to  life  Imprisonment, 
the  error  Is  not  reviewable  on  habeas  corpus. 
I^wery  v.  Howard,  103  Ind.  440,  3  N.  E.  124. 
It  is  next  contended  that  It  was  not  within 
the  power  of  the  court  to  talie  a  plea  of 
guilty  of  murder  in  the  second  degree,  and 
pronounce  Judgment  thereon,  without  a  new 
information;  that  a  jury  only  is  entitled  to 
convict  of  an  inferior  degree  of  the  crime 
charged  In  the  Information.  The  statute  pro- 
vides that,  "Upon  an  indictment  for  an  of- 
fense consisting  of  different  d^^ees,  the  jury 
may  find  the  defendant  not  guilty  of  the  de- 
gree charged,  and  guilty  of  any  degree  in- 
ferior thereto,  and  upon  an  indictment  for 
any  offense,  the  jury  may  find  the  defendant 
not  guilty  of  the  offense,  but  guilty  of  an  at- 
tempt to  commit  the  same,  when  such  an 
attempt  is  an  offense."  Rev.  St  1809,  i 
5389.  And  it  is  also  provided  tliat  all  pro- 
visions of  law  applying  to  prosecutions  and 
proceedings  upon  Indictments  shall  apply  to 
Informations  and  proceedings  thereon.  Id. 
f  5317.  Murder  In  the  first  degree  is  defined 
by  the  statute  as  follows:  "Whoever  pur- 
posely and  with  premeditated  malice,  or  in 
the  perpetration  of,  or  attempt  to  perpetrate 
any  rape,  arson,  robbery,  or  burglary,  or 
by  administering  poison  or  causing  the  same 
to  be  done,  kills  any  human  being,  is  guilty 
of  mnrder  in  the  first  degree  and  shall 
suffer  death."  Rev.  St.  1899,  §  4950.  The 
crime  becomes  murder  in  the  second  degree 
whenever  it  Is  committed  "purposely  and 
maliciously,  but  without  premeditation."  Id. 
i  4953.  The  information,  as  permitted  by 
statute,  without  alleging  the  means  employed 
by  which  death  was  caused  (Id.  f  5303), 
charged  that  the  prisoners  did  "unlawfully, 
feloniously,  purposely,  and  with  premedi- 
tated malice  kill  and  murder"  the  deceased. 
While  this  charged  murder  in  the  first  de- 
gree. It  contained  every  element  of  the  crime 
of  murder  In  the  second  degree.  The  allega- 
tion that  the  killing  was  done  with  premed- 
itated malice  is  certainly  a  sufficient  aver- 
ment that  it  was  done  maliciously,  and,  at 
any  rate,  a  charge  of  the  lesser  degree  is  in- 
volved in  a  charge  of  the  higher.  The  plea  of 
guilty  of  murder  In  the  second  degree,  there- 
fore, amounted  to  a  solemn  confession  of 
every  material  allegation  of  the  Information, 
save  and  except  that  of  premeditation.  By 
that  plea  the  prisoners  confessed  that  they 
killed  and  murdered  the  deceased  purposely 
and  maliciously,  but  without  premeditation. 
If  the  prosecution  and  the  court  were  willing 
to  accept  the  plea,  it  is  not  perceived  that 
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there  was  aiiy  occasion  for  enlisting  the  serv- 
ices of  a  Jury.  It  has  been  the  common  prac- 
tice in  the  district  courts  of  the  state,  when 
deemed  warranted  by  the  facts,  and  with  the 
consent  of  the  prosecuting  attorney,  to  accept 
a  plea  of  guilty  of  a  lesser  or  inferior  grade 
or  degree  of  the  crime  charged,  and,  so  far  as 
we  are  aware,  the  legality  of  such  procedure 
has  not  heretofore  been  questioned.  In  the 
case  of  Conway  v.  State,  5  Wyo.  107,  38  Pac 
354,  there  had  been  a  plea  entered  and  ac- 
cepted of  guilty  of  murder  in  the  second  de- 
gree to  an  indictment  for  murder  in  the  first 
degree,  upon  the  withdrawal,  pending  trial, 
of  a  former  plea  of  not  guilty.  It  was  con- 
tended that  the  plea  had  not  in  fact  been 
made  by  the  prisoner  In  person,  but  there  was 
no  suggestion  in  the  case  of  a  lack  of  power 
In  the  court  to  accept  it  and  Impose  sentence 
thereon.  We  are  unable  to  perceive  any  rea- 
son why,  under  our  statutes,  such  a  plea,  if 
voluntarily  offered,  may  not  be  legally  ac- 
c^ted  by  the  court  without  a  submission  of 
the  matter  to  a  jury.  There  is  no  statute  re- 
quiring that  the  case  be  submitted  to  a  jury 
upon  such  a  plea,  and  as  the  court,  and  not 
the  Jury,  is  required  by  statute  to  fix  the  pun- 
ishment, there  is  no  apparent  necessity  for 
the  Intervention  of  a  Jury.  The  statute  au- 
thorizing a  conviction  of  an  inferior  degree, 
we  think  it  clear  that,  with  the  assent  of  the 
court  and  the  prosecuting  officer,  a  defendant 
may  plead  guilty  thereof,  and  that  sentence 
may  be  thereon  pronounced  by  the  court. 
People  V.  Smith,  78  Hun,  179,  28  N.  Y.  Supp. 
912;  Glllett,  Cr.  Law,  $  781.  In  a  learned 
discussion  of  this  question  by  Judge  McPher- 
son,  sitting  In  the  United  States  Circuit 
Court  for  the  District  of  Nebraska,  it  was 
held  that  on  an  indictment  for  murder  the 
court  may  accept  a  plea  of  guilty  of  man- 
slaughter, even  against  the  protest  of  the 
prosecuting  attorney.  U.  S.  v.  Llnnier  (C.  C.) 
125  Fed.  88.  In  People  v.  Smith,  supra.  It  was 
said  that  the  matter  was  too  simple  and  plain 
for  argument.  That  was  a  habeas  corpus 
proceeding  on  behalf  of  a  prisoner  who  had 
been  Indicted  for  murder  in  the  first  degree, 
and  pleaded  guilty  of  manslaughter  in  the 
second  degree,  and  had  been  thereon  sen- 
tenced to  imprisonment  in  the  penitentiary. 

The  charge  that  the  plea  of  guilty  was  not 
voluntary,  but  was  extorted  from  the  pris- 
oners through  fear  and  misrepresentation, 
cannot  be  considered.  If  there  Is  anything 
in  that  charge,  the  remedy,  if  any,  Is  a  dif- 
ferent proceeding  than  habeas  corpus.  San- 
ders V.  State,  85  Ind.  318,  44  Am.  Kep.  20; 
Wheeler  v.  State,  158  Ind.  687,  63  N.  E.  975; 
State  v.  Calhoun  (Kan.  Sup.)  32  Pac.  38. 
The  statutes  of  this  state  contain  no  express 
provisions  respecting  the  manner  in  which 
the  trial  court  shall  satisfy  itself  that  a  plea 
of  guilty  is  voluntary,  and  no  command  or 
requirement  of  the  statute  appears  to  have 
been  violated  In  the  taking  of  the  plea.  The 
court  in  that  proceeding  was  acting  within 
its  legitimate  province  and  In  a  lawful  man- 


ner, and  hence  the  correctness  of  its  action 
in  that  respect  cannot  be  questioned  on  ha- 
beas corpus.    Rev.  St.  1899,  i  5498. 

The  objection  that  the  court  was  without 
Jurisdiction  because  no  Jury  was  in  at- 
tendance is  not  well  taken.  We  are  aware 
of  no  rule  of  law  that  prevents  an  arraign- 
ment and  plea  in  the  absence  of  a  Jury,  or 
when  a  Jury  has  not  been  ordered  or  secured 
for  the  trial  of  causes.  Under  the  statute 
the  court  la  not  required  to  have  a  Jury 
present  at  the  first  day  of  the  term.  When- 
ever the  business  of  the  court  requires  the 
attendance  of  a  trial  Jury  for  the  trial  of 
civil  or  criminal  causes,  and  none  is  in  at- 
tendance, it  Is  the  duty  of  the  court  to  order 
that  a  trial  Jury  be  drawn  and  summoned  to 
attend  before  the  court;  but  the  Judge  may 
make  an  order  in  vacation  directing  the- 
drawing  and  summoning  of  a  trial  jury  to 
attend  on  the  first  day  of  the  ensuing  term. 
Laws  1901,  p.  114,  c.  109,  |  2. 

Finally,  it  is  contended  that  the  term  of 
court  at  which  the  petitioners  were  called 
on  to  plead  and  were  sentenced  was  held  at 
a  time  not  authorized  by  law,  and  that  the 
court  was  therefore  without  Jurisdiction  in 
the  premises.  This  contention  is  based  on 
the  alleged  invalidity  of  the  act  of  February 
5,  1001,  fixing  the  terms  of  court  in  the- 
Fourth  Judicial  District,  said  act  being  chap- 
ter 6  (page  6)  of  the  Laws  of  1901.  The  title 
of  that  act  Is  "An  act  to  amend  and  re-en- 
act section  8290  of  the  Revised  Statutes  of 
Wyoming,  relating  to  terms  of  court  in  Fourth 
Judicial  District."  And  In  the  body  of  the  act 
It  Is  provided:  "That  section  3290  of  the  Re- 
vised Statutes  of  the  State  of  Wyoming  be 
amended  so  as  to  read  as  follows:  Section  1, 
Regular  terms  of  the  district  court  in  the 
several  counties  of  the  Fourth  Judicial  Dis- 
trict shall  be  held  in  each  year  at  the  re- 
spective county  seats  of  such  counties  as 
follows:  *  •  •  In  the  county  of  Johnson, 
two  terms,  one  beginning  on  the  fourth  Mon- 
day in  March  and  one  beginning  on  the 
fourth  Monday  In  September.  •  ♦  •"  The 
term  of  court  at  which  the  proceedings  were 
had  resulting  In  the  Judgment  against  these 
petitioners  was  the  March,  1901,  term,  held 
pursuant  to  that  act.  The  ground  of  the  sup- 
posed invalidity  of  the  act  is  that  it  pur- 
ports to  amend  a  designated  section  of  the 
Revised  Statutes  of  Wyoming,  which,  it  is 
argued,  must  be  understood  and  taken  to  be 
the  revision  of  1887,  since  that  revision  la 
the  only  one  authorized  to  be  known  by  that 
name,  and  the  specified  section  of  that  re- 
vision does  not  relate  to  terms  of  court,  but 
to  evidence  in  trials  for  conspiracy;  and  that 
the  title  is  therefore  misleading,  and  the  sub- 
ject of  the  act  is  not  germane  to  the  subject 
of  the  original  section.  It  la  evident,  how- 
ever, that  the  intention  was  to  amend  sec- 
tion 3299  of  the  Revised  Statutes  of  Wyo- 
ming, 1899,  which  fixed  the  terms  of  court 
In  the  Fourth  District,  and  had  reference  to 
no  other  matter.    It  is  true  that  the  strict. 
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Jegal  title  given  by  statute  to  the  later  re- 
vision Is  "Revised  Statutes  of  Wyoming, 
1800."  But,  whenever  possible  to  do  so,  ef- 
fect should  be  given  to  the  manifest  legis- 
lative Intent.  "An  error  in  the  reference  Is 
immaterial  where  the  intent  is  apparent." 
26  Ency.  L.  (2d  Ed.)  706.  "Errors  which  are 
manifest  from  an  inspection  of  the  title  it- 
self, or  from  the  title  taken  in  connection 
with  facts  of  which  the  court  will  take  ju- 
dicial notice,  may  be  corrected  by  the  court, 
or  the  title  read  as  If  such  corrections  had 
been  made."  Lewis'  Suth.  Stat.  Constr.  { 
133.  If,  therefore,  the  legislative  Intent  Is 
•subject  to  no  uncertainty,  the  act  should  not 
be  held  invalid,  even  though  the  reference 
in  the  title  and  in  the  body  of  the  act  to  the 
section  to  be  amended  Is  to  be  regarded  as 
erroneous.  State  v.  Cross,  44  W.  Va.  815, 
29  S.  E.  527;  Otis  v.  People,  196  111.  542,  63 
N.  E.  1053;  Baker  v.  Agricultural  L.  Co.,  62 
Kan.  79,  61  Pac.  412;  People  v.  King,  28 
Cal.  205;  Stow  v.  Grand  Rapids,  79  Mich. 
595,  44  N.  W.  1047;  State  v.  Robinson,  32 
Or.  43,  48  Pac.  357;  Lewis'  Suth.  Stat. 
Constr.  §  138.  All  laws  of  a  general  nature 
in  force  at  the  taking  effect  of  the  Revised 
Statutes  of  1890,  and  not  therein  expressly 
continued  in  force,  were,  by  the  act  provid- 
ing for  such  revision,  repealed.  Rev.  St. 
1899,  §  2713.  Section  3299  of  the  revision  of 
1887  was  carried  into  the  said  subsequent  re- 
vision as  section  5363  thereof;  while  section 
3299  of  the  revision  of  1899  was  formerly  a 
part  of  chapter  27  of  the  Laws  of  1897,  and, 
as  already  mentioned,  provided  for  the  terms 
•of  court  in  the  several  counties  comprising 
the  Fourth  District.  The  title  of  the  act  of 
1901  not  only  specified  the  number  of  the 
section  proposed  to  be  amended,  but  the 
words  were  added,  "relating  to  terms  of 
court  In  Fourth  District."  The  Information 
was  thus  given  by  the  title  that  the  section 
to  be  amended  related  to  a  certain  subject. 
A  section  known  by  the  designated  number 
and  relating  to  the  subject  specified  is  found 
In  the  Revised  Statutes  of  1899.  Moreover, 
that  is  the  body  of  revised  statutes  more  apt 
to  be  intended  by  a  subsequent  act  amenda- 
tory of  general  laws.  Again,  the  section  is 
re-enacted  at  length  by  the  act  of  1901,  cov- 
ering by  its  provisions  every  matter  contain- 
ed in  section  3299  of  the  revision  of  1899, 
but  making  changes  only  in  the  times  for 
holding  the  regular  terms  of  court  in  several 
of  the  counties.  There  is  therefore  not  the 
slightest  chance  for  donbt  of  the  intention 
of  the  Legislature.  It  Is  absolutely  clear 
and  certain  that  it  was  Intended  to  amend 
and  re-enact  section  3299  of  the  Revised 
Statutes  of  Wyoming,  1899.  The  explanato- 
ry part  of  the  title  as  to  subject,  and  the  act 
Itself,  furnish  Tmeqnivocal  evidence  of  that 
Intention.  If,  therefore,  the  omission  of  the 
year  "1899"  in  describing  the  revision  re- 
ferred to  Is  to  be  considered  as  an  error  In 
reference,  the  legislative  intent  is  so  clear 
and  manifest  that  the  court  would  not  be 


Justified  In  holding  the  act  invalid  on  that 
ground.  In  view  of  the  qualifying  words  in 
the  title,  followed  by  a  re-enactment  of  the 
section  at  length,  it  might  be  reasonably  held, 
we  think,  that  the  title  referred  to  the  re- 
vision of  1899  rather  than  the  revision  of 
1887.  In  our  opinion,  the  term  of  court  at 
which  the  proceedings  complained  of  were 
had  was  held  at  the  time  authorized  and  re- 
quired by  law. 

We  have  considered  all  the  points  urged 
as  grounds  for  the  issuance  of  the  writ.  No 
sufficient  reason  for  its  issuance  has  been 
shown,  and  the  -writ  will  be  denied. 

BEARD,  J.,  concurs. 


In  re  REED'S  ESTATE. 
(Supreme  Court  of  Utah.    March  10,  1905.) 

APPEAL  —  PINDINGS  —  BEVIEW  —  KECE88ITT   OF 
EVIDENCE.     ' 

The  findings  of  the  lower  court  in  the  mat- 
ter of  allowances  to  an  administrator,  and  off- 
sets in  bis  favor  against  the  estate,  cannot  be 
reviewed  on  appeal  from  an  order  approving 
the  administrator's  final  account,  where  the  rec- 
ord does  not  contain  any  of  the  evidence  per- 
taining to  the  matters  in  dispute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  ( 
224S.] 

Appeal  from  District  Court,  Weker  County; 
H.  H.  Rolapp,  Judge. 

In  the  matter  of  the  estate  of  Edward  A. 
Reed,  deceased.  From  an  order  approving 
and  allowing  the  report  and  final  account  of 
O.  H.  Burgitt,  deceased,  late  administrator 
of  said  estate,  Millie  G.  Reed,  administratrix, 
appeals.    Affirmed. 

Heywood  &  SIcCormick,  for  appellant. 
Henderson  &  MacMlllan,  for  respondents. 

8TRAUP,  J.  In  August,  1894,  one  G.  H. 
Burgitt  was  appointed  administrator  of  the 
estate  of  Edward  A.  Reed,  deceased.  In 
July,  1900,  Burgitt  died,  without  making  any 
report  or  account  of  his  doings  as  adminis- 
trator; and  thereafter  Millie  G.  Reed,  one  of 
the  appellants,  was  appointed  administratrix 
of  said  estate,  and  R.  T.  Hume,  one  of  the 
respondents,  was  appointed  administrator  of 
the  estate  of  said  Burgitt  On  petition  by 
said  Millie  G.  Reed,  a  citation  was  issued, 
requiring  the  said  Hume  and  the  bondsmen 
of  said  Burgitt  to  report  and  show  the  re- 
ceipts and  disbursements  of  the  said  Burgitt 
during  the  time  he  was  such  administrator. 
Such  a  report  and  a  final  account  were  made, 
to  which  said  Millie  G.  Reed  took  exceptions, 
and  traversed  the  material  facts  relating  to 
the  disbursements.  At  the  hearing  thereof, 
both  parties  were  represented  by  counsel, 
evidence  was  Introduced,  and  at  the  conclu- 
sion the  court  made  findings  and  an  order 
approving  and  allowing  the  report  and  final 
account,  as  made  and  reported.  Therefrom 
said  petitioner  appeals,  attacking  the  find- 
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iugs;  claiming  tliat  the  allowances  made  by 
the  court  for  administrator's  and  attorney's 
fees,  and  the  amount  of  money  Burgitt  paid 
Ills  attorneys  for  services  In  serenil  litiga- 
tions wbereln  the  said  Reed  estate  was  a 
party,  were  unreasonable,  and  claiming  the 
court  erred  in  ofTsetting  against  moneys  com- 
ing into  bis  bands  a  personal  claim  of  said 
Burgitt  against  said  estate  theretofore  al- 
lowed and  approved  by  the  court.  We  are 
wholly  unable  to  review  any  of  these  mat- 
ters, for  the  record  before  us  does  not  con- 
tain any  of  the  evidence  pertaining  thereto. 
In  such  case  it  will  be  presumed  the  findings 
are  In  accordance  with  and  supported  by  the 
evidence. 

The  order  of  the  lower  court  approving  the 
said  final  account  is  affirmed. 

BARTCH,  C.  J.,  and  McCARTY,  J.,  concur. 


DULL  r.  MAMMOTH  MIN.  CO.  et  al. 
(Supreme  Court  of  Utah.     March  10.  1905.) 

COUBT    STENOGBAPHEES— EXTRA    FEES— CON- 
TRACT—PUBLIC    POLICT. 

One  appointed  court  stenographer,  though 
for  a  single  case  only,  by  the  judge,  under  Sess. 
Laws  1899,  pp.  Ill,  112.  c.  72.  is  In  the  dis- 
charge of  his  duties  a  public  officer,  so  that  the 
contract  of  the  parties  to  pay  him  more  than 
provided  by  the  statute  for  transcribing  the  tes- 
timony is  void,  as  against  public  policy. 

Appeal  from  District  Court,  Salt  Lake 
County;    8.  W.  Stewart,  Judge. 

Action  by  Charles  M.  Dull  against  the 
Mammoth  Mining  Company  and  another. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

Plaintiff  brought  this  action  to  recover 
from  defendants  the  sum  of  $G27.40,  a  bal- 
ance alleged  to  be  due  him  for  services  ren- 
dered the  defendants  In  reporting  and  tran- 
scribing the  testimony  and  proceedings  bad 
upon  the  trial  of  a  certain  action  entitled 
"The  Grand  Central  Mining  Company  v. 
Mammoth  Mining  Company."  One  of  the 
defenses  pleaded  by  defendants  was  that  the 
contract  upon  which  plaintiff  relied  for  a 
recovery  Is  against  public  policy  and  void. 
Judgment  was  rendered  in  favor  of  plaintiff, 
and  defendants  appeal. 

It  appears  from  the  record  that  in  No- 
vember, 1900,  said  action  was  pending  in  the 
Fifth  Judicial  District  Court.  The  case  was 
one  of  considerable  magnitude,  and  it  was 
known  to  the  Judge  before  whom  it  was 
about  to  be  tried  and  to  the  litigants  that  it 
would  be  a  difficult  case  to  report,  and  that 
the  trial,  In  all  probability,  would  occupy 
several  weeks.  The  regularly  employed  offi- 
cial stenographer  of  the  court  did  not  think 
himself  competent  to  take  and  transcribe  the 
testimony  as  the  exigencies  of  tbe  case  re- 
quired, and  the  Judge  appointed  plaintiff 
as  court  stenographer  to  report  the  ease, 
and  made  the  following  order,  which  was 
entered  of  record: 


"In  the  District  Court  of  the  Fifth  Judi- 
cial District,  State  of  Utah,  County  of  Juab. 
Saturday,  Nov.  7,  1900.  Appointment  of 
Official  Stenographer.  Now  on  this  day  tbe 
court  appoints  C.  M.  Dull,  Esq.,  of  Salt  Lake 
City,  Utah,  as  official  stenographer  In  tbe 
above  case." 

Before  this  appointment  was  made.  It  was 
agreed  and  understood  between  plaintiff  and 
tbe  parties  to  tbe  action  that  plaintiff  should 
be  paid  $10  per  day  for  reporting  the  testi- 
mony, and  15  cents  iter  folio  for  transcrib- 
ing tbe  same  In  typewritten  form.  After  the 
foregoing  order  was  made  by  tbe  court  ap- 
pointing plaintiff  official  stenographer  of  tbe 
court  to  report  the  proceedings,  tbe  follow- 
ing stipulation  In  writing  was  entered  into 
by  counsel  for  tbe  respective  parties  (omit- 
ting title): 

"In  view  of  the  order  entered  in  the  above 
case  appointing  C.  M.  Dull  reporter,  it  is 
hereby  stipulated  that  said  reporter  sball  re- 
ceive as  compensation  ten  dollars  per  day 
for  reporting  and  fifteen  cents  per  folio  for 
transcript  furnished  each  party,  and  one-baif 
this  rate  of  fifteen  cents  per  folio  for  second 
copies  furnished  either  party.  John  M.  Zane, 
Dickson,  Ellis  &  Ellis." 

The  maximum  fees  allowable  by  law  for 
reporting  and  transcribing  court  proceed- 
ings were  $8  per  day  for  reporting,  and  10 
cents  per  folio  for  transcribing.  Tbe  per 
diem  of  $8  allowed  by  statute  for  reporting 
in  civil  cases  was  a  charge  against  the 
county  in  which  the  trial  was  had,  but  the 
fees  for  transcribing  were  paid  by  tbe  party 
ordering  the  transcript  Plaintiff,  In  pursu- 
ance of  tbe  order  made  by  the  court  ap- 
pointing bim  official  stenographer,  and  tbe 
agreements  mentioned,  filed  his  bond  as  said 
stenographer,  and  entered  upon  the  duties 
of  bis  office,  and  reported  the  proceedings 
in  the  case.  At  the  conclusion  of  tbe  trial, 
which  lasted  23  days,  plaintiff  presented  a 
bill  of  $8  per  day,  amounting  to  $184,  to 
Juab  county,  which  claim  was  accepted  and 
paid  by  said  county.  The  defendant  Mam- 
moth Mining  Company  paid  plaintiff  tbe 
statutory  fees  for  tbe  transcripts  ordered 
by  it,  but  refused  to  pay  the  5  cents  per  folio 
agreed  upon  in  excess  of  the  compensation 
fixed  by  law. 

Andrew  Howat  and  Geo.  T.  Wallace.  Jr., 
for  appellants.  Dickson,  Ellis,  Ellis  & 
Schulder,  for  respondent. 

McCARTY,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  tbe  court. 

Tbe  first  question  presented  for  our  con- 
sideration by  this  appeal  is,  was  resimndent, 
while  in  the  discharge  of  the  duties  imposed 
upon  him  as  official  stenographer,  a  public 
officer?  We  think  this  question  must  be 
answered  In  tbe  affirmative.  The  statute 
provides  that  "the  Judge  of  a  district  court 
may  employ  and  contract  with  a  stenograph- 
er to  report  the  proceedings  of  such  court, 
in  the  manner  and  under  tbe  limitations" 
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tberein  provided.  The  statute  prescribes 
the  duties  of  the  stenographer,  and  further 
provides  that  bis  fees  shall  not  exceed  $8 
per  day  for  reporting,  and  10  cents  per  folio 
for  transcribing,  the  testimony  taken.  Bess. 
Laws  Utah  1809,  pp.  Ill,  112,  c.  72.  The 
statute  also  provides  that  the  stenographer 
shall  be  paid  bis  per  diem  and  mileage  out 
«f  the  public  treasury.  His  contract  is  made 
■with  the  Judge,  who  acts  in  this  matter  for 
the  state,  and  the  state  only,  and  not  in  any 
sense  as  a  private  Individual.  The  acts  of 
the  stenographer  In  the  performance  of  his 
duties  are  official  In  character,  and  his  steno- 
graphic notes  are  filed  with  the  clerk  of  the 
county  in  which  the  services  are  performed, 
and  become  a  part  of  the  public  records. 
The  respondent  in  this  case.  In  pursuance  of 
the  statutory  provisions  referred  to,  pre- 
sented a  claim  to  Juab  county  for  the  per 
diem  allowed  by  law  for  reporting  the  case 
mentioned,  which  claim  was  paid  by  said 
-county.  The  fact  that  respondent  was  ap- 
pointed for  the  purposes  of  the  one  case  only 
-constituted  him  no  less  a  public  officer  than 
If  he  had  been  appointed  to  serve  during  the 
pleasure  of  the  Judge  who  made  the  appoint- 
ment. Throop  on  Public  Officers,  §  3:  Mech- 
«m  on  Public  Officers,  |  8.  Respondent,  hav- 
ing accepted  the  appointment  of  official 
stenographer,  and  received  from  Juab  coun- 
ty the  per  diem  allowed  by  law  for  the  23 
days'  work  performed  by  him  in  reporting 
the  case,  is  estopped  from  denying  that  he 
was  the  official  stenographer.  Buck  v.  City 
■of  Eureka  (Oal.)  42  Pac.  243,  30  L.  R.  A.  409. 
The  authorities  all  hold — in  fact,  the  prin- 
■clple  is  elementary — that  a  public  officer 
<;an  claim  only  such  fees  and  compensation 
as  are  fixed  by  law  for  services  which  the 
law  makes  it  his  duty  to  perform,  and  that 
a  contract  to  pay  extra  compensation  is 
against  public  policy  and  void.  0  Qyc.  495; 
Mechem  on  Public  Officers,  374;  Throop  on 
Public  Officers,  477;  23  A.  &  E.  Encyc.  Law 
(2d  Ed.)  391.  In  15  A.  &  E.  Encyc.  Law  (2d 
Ed.)  964,  the  rule  Is  tersely  and  correctly 
stated  as  follows:  "It  Is  a  matter  of  public 
policy  that  public  officers  should  perform 
their  official  duties  for  the  compensatiou  fixed 
by  law,  and  it  is  universally  held  that  all 
■contracts  to  pay  a  public  officer  for  doing  a 
duty  w^hlch  the  law  requires  him  to  do  with- 
out payment,  or.  In  cases  where  his  compen- 
sation Is  fixed  by  law,  to  pay  him  a  greater 
sum,  are  illegal,  as  against  public  policy; 
and  this  is  true  Irrespective  of  whether  the 
agreement  was  voluntarily  entered  into,  as 
in  case  of  rewards,  or  whether  the  contract 
for  additional  payment  was  exacted  by  the 
officer  as  a  condition  for  the  performance  of 
his  duties,  and  thereby  partook  of  the  na- 
ture of  extortion,  for,  as  has  been  said, 
once  allow  an  officer  to  contract  for  extra 
compensation  for  the  discharge  of  his  duty, 
and  bribery  would  become  the  means  alone 
by  which  the  laws  could  be  enforced."  A 
question  identically  the  same  as  the  one  un- 


der consideration  arose  In  the  case  of  Mc- 
Carthy v.  Bonynge,  12  Daly  (N.  Y.)  350,  and 
the  court  held  that  an  agreement  to  pay  a 
greater  compensation  than  that  fixed  by  law 
for  transcribing  the  reporter's  stenographic 
notes  taken  In  the  case  was  void  and  could 
not  be  enforced.  The  case  was  appealed  to 
the  Court  of  Appeals,  and  the  opinion  of  the 
lower  court  was  affirmed.  101  N.  Y.  668. 
This  same  principle  was  Involved  In  the  case 
of  Haddock  v.  Salt  Lake  City,  23  Utah,  521, 
65  Pac.  491.  And  this  court  held,  in  an 
opinion  written  by  Mr.  Chief  Justice  Bartcb, 
that  an  agreement  made  between  Salt  Lake 
City  and  one  Haddock,  which  provided  that 
Haddock  was  to  receive  a  certain  compensa- 
tion, which  was  in  excess  of  the  fees  fixed 
by  law,  for  serving  summons  and  other  writs 
in  certain  cases  in  which  the  municipality 
was  the  party  plaintiff,  was  against  public 
policy  and  void.  Applying  the  principle  of 
law  announced  in  that  case,  which  is  in  har- 
mony with  the  law  as  declared  by  the  text- 
writers  and  the  adjudicated  cases,  to  the 
facts  in  this  case,  we  are  of  the  opinion,  and 
so  hold,  that  the  trial  court  erred  in  finding 
the  issues  in  favor  of  the  respondent. 

The  case  is  therefore  reversed,  with  direc- 
tions to  the  lower  court  to  dismiss  the  ac- 
tion. And  costs  of  this  appeal  are  taxed 
against  respondent 

BARTCH,  C.  J.,  and  STRAUP,  J.,  concur. 


BEBEE  et  al.  v.  JACKSON  et  al. 
(Supreme  Court  of  Montana.    March  18,  1903.) 

INJUNCTIONS — ACTIONS    ON     BONDS — ^PLEAD- 
INGS. 

A  complaint  on  an  injunction  bond  which 
fails  to  allpse  that  the  damages  claimed  have 
not  been  paid  is  insufficient. 

[Ed.  Note. — For  oases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §$  574,  575.] 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Carbon  County;  Frank  Henry, 
Judge. 

Action  by  H.  R.  Bebee  and  another  against 
George  J.  Jackson  and  others.  From  a  Judg- 
ment for  plaintiffs,  certain  defendants  ap- 
peal.   Reversed. 

Jno.  T.  Smith  and  Geo.  W.  Plerson,  for  ap- 
pellants. Sydney  Fox  and  Word  &  Word, 
for  respondents. 

CLAYBERG,  C.  C.  The  complaint  alleges, 
among  other  matters,  that  certain  of  the  de- 
fendants to  this  suit  instituted  an  action 
against  plaintiffs  herein  and  others  on  Janu- 
ary 11,  1001,  for  the  purpose  of  enjoining 
them  from  using  the  waters  of  Red  Lodge 
creek;  that  such  injunction  was  granted 
upon  the  giving  of  an  undertaking;  and  that 
on  March  3,  1902,  the  injunction  suit  was 
heard,  and  a  decree  entered  in  favor  of  the 
defendants  therein.  The  complaint  further 
alleges  plaintiffs'  damages  on  account  of  the 


Digitized  by 


Google 


1052 


79  PACIFIG  REPORTER. 


(Mont: 


issuance  and  serrice  of  said  injunction,  and 
prays  for  judgment  against  the  principals 
and  sureties  on  said  undertaking  for  the 
amount  of  the  alleged  damages.  The  case 
•was  tried  before  a  jury,  which  returned  a 
verdict  in  favor  of  plaintiffs,  and  Judgment 
was  entered  thereon. 

The  appellants,  among  other  errors  assign- 
ed, insist  that  the  complaint  does  not  state 
facts  sufhclent  to  constitute  a  cause  of  ac- 
tion, in  that  "it  falls  to  allege  that  the  dam- 
ages claimed  by  plaintiffs,  or  either  of  them, 
have  not  been  paid."  Such  allegation  is  en- 
tirely absent  from  the  complaint.  It  is  nec- 
essary to  the  sufficiency  of  a  complaint,  un- 
der the  decisions  of  this  court  in  Van  Horn 
V.  Holt  (Mont.)  75  Pac.  680,  and  State  v.  La- 
goni  (Mont.)  76  Pac.  1044. 

We  therefore  advise  that  the  judgment 
appealed  from  be  reversed,  and  the  cause  re- 
manded. 

POORMAN  and  BLAKE,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


CLARK  V.  WALL  et  al. 
(Supreme  Court  of  Montana.    March  18,  19015.) 

LICENSES— CUARACTEB  OF  LICENSEE'S  ESTATE- 
REVOCATION     OF    LICENSE— DENIAL     OF     LI- 
CENSOR'S TITLE— ESTOPPEL— INJUNCTION. 

1.  A  verbal  agreement  by  which  defendants 
were  authorized  to  enter  into  a  mining  claim 
and  extract  ore  therefrom  during  plaintiff's  will 
and  plenRure,  and  with  the  unotrstanding  that 
the  privilege  should  terminate  whenever  plain- 
tiff might  desire,  created  in  defendants  merely 
a  license  revocable  at  plaintiff's  pleasure,  and 
gave  defendants  no  interest  or  right  in  the  real- 
ty, but  merely  a  property  in  the  ore  which  they 
actually  took  from  the  mine. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.   Dig.  Mines  and  Minerals,   {§  IGO,   ICl, 

2.  Where  a  complaint  alleged  that  defendants' 
use  of  j)remises  was  merely  permissive,  and  that 
their  right  to  such  use  was  terminable  at  plain- 
tiff's pleasure,  and  defendants,  by  demurring  to 
the  complaint,  admitted  such  fart,  they  could 
not  contend  in  support  of  the  demurrer  that, 
as  to  them,  plaintiff  was  not  the  owner  of  the 
premises. 

3.  Where  a  license  to  extract  ores  from  a 
mining  claim  wag  revoked,  and  the  licensees, 
who  were  insolvent  and  unable  to  respond  in 
damages,  nevertheless  refused  to  surrender  pos- 
session of  the  claim,  and  continued  and  threat- 
ened to  continue  tlie  mining  of  the  ore,  thereby 
destroying  the  substance  of  the  licensor's  estate 
in  the  claim,  the  latter  was  entitled  to  an  in- 
junction restraining  the  further  continuance  by 
the  licensees  of  their  wrongful  acts. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  Couuty;  Wm, 
Clancy,  Judge. 

Action  by  Clinton  C.  Clark  against  Rob- 
ert Wall  and  others.  From  an  onler  refus- 
ing to  Issue  an  injunction,  plaintiff  appeals. 
Reversed. 


J.  L.  Wines,  for  appellant  McBride  & 
McBride  and  Jaa.  B.  Murray,  for  respond- 
ents. 

BLAKE,  C.  The  plaintiff  appeals  from 
an  order  refusing  to  issne  an  injunction.  The 
complaint  was  filed  November  26,  1904,  and 
alleged  the  following  facts:  The  Anaconda 
Copper  Mining  Company  owned  and  still 
owns  a  patented  mining  claim  designated  as 
the  Modock,  and  situated  in  the  county  of 
Silver  Bow,  and  entered  into  a  verbal  con- 
tract about  the  day  of  June,  1903. 

whereby  the  plaintiff  leased  the  property  and 
continued  in  the  possession  thereof  until 
April  20,  1904.  About  this  Ume  the  plain- 
tiff entered  into  a  verbal  agreement  with 
defendant  Wall  to  the  effect  that  Wall  should 
have  permission  and  privilege  of  entering 
the  claim  by  a  shaft  called  the  "Tripod 
Shaft,"  and  connected  with  certain  stopes 
and  a  drift  Under  this  agreement.  Wall 
"might  enter  into  said  shaft  and  into  said 
workings,  and  might  mine  and  extract  ore 
from  the  same,  during  the  will  and  pleasure 
and  during  the  consent  of  this  plaintiff,  with 
the  express  understanding  that  said  privi- 
lege, permission,  or  right  to  mine  in  said 
mining  premises  should  terminate  and  cease 
whenever  or  at  such  time  as  this  plaintiff 
might  desire,  and  that  this  plaiutiff  should 
have  the  right  to  terminate  said  privilege 
or  permission  upon  the  part  of  the  said  Rob- 
ert Wall  whenever  this  plaintiff  might  so 
desire,  and  upon  notice  and  demand  therefor 
being  given  by  this  plaintiff  unto  the  said 
defendant  Robert  Wall."  The  complaint  fur- 
ther alleges  that  the  plaintiff  served  written 
notice  upon  Wall  November  17,  1904,  that 
the  permission  and  privilege  to  possess  and 
mine  the  claim  would  terminate  November 
25,  1004.  The  defendants  Sutton  and  John- 
son claim  to  have  succeeded  to  some  right 
under  the  agreement  between  the  plaintiff 
and  Wall,  and  to  be  in  the  possession  of  the 
property  jointly  with  Wall.  When  demand- 
ed, the  defendants  refused  to  surrender  the 
possession  of  the  claim,  and  are  mining  and 
reinoviug,  and  will  continue  to  mine  and 
remove,  large  quantities  of  ores  and  min- 
erals, and  convert  the  same  to  their  own  use. 
The  premises  are  valuable  only  for  the  gold, 
silver,  and  copper  therein,  and  a  continuance 
of  the  acts  of  defendants  will  destroy  the 
leasehold  Interest  of  the  plaiutiff  and  the 
claim  for  mining  purposes.  The  defendants 
are  insolvent  and  unable  to  respond  in  dam- 
ages on  account  of  their  acts,  and  any  judg- 
ment that  the  plaintiff  might  recover  against 
them  for  the  value  of  the  ores  and  minerals 
so  converted  would  not  afford  any  compen- 
sation. The  defendants  threaten  to  continue 
in  the  possession  of  the  claim,  and  mine  and 
extract  ores  and  minerals  therefrom,  and 
convert  the  same,  and  will,  nuless  restrain- 
ed by  order  of  the  court,  remove  large  quan- 
tities of  said  ores  and  minerals.  The  inter- 
est of  the  defendants  in  the  claim  has  ceas- 
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ed  and  Is  without  right  The  prayer  of  the 
complaint  Is  In  the  usual  form — that  the  de- 
fendants be  adjudged  to  liave  no  right  or 
title  to  the  claim  as  against  the  plaintiff; 
that  the  defendants  be  enjoined  and  restrain- 
ed from  mining,  extracting,  and  removing 
ores  therefrom:  that  a  temporary  restrain- 
ing order  of  the  court  be  issued;  and  that, 
upon  the  final  hearing,  the  injunction  and 
restraining  order  be  made  perpetual.  The 
temporary  restraining  order  was  Issued  In 
accordance  with  the  prayer  of  the  complaint, 
and  a  summons  and  citation  were  served  on 
the  defendants.  At  the  hearing  of  the  order 
to  show  cause,  no  answer  or  pleading  was 
filed  by  the  defendants,  and  their  counsel 
made  the  following  objection  to  questions 
propounded  to  the  plaintiff:  "We  desire  to 
object  to  the  introduction  of  any  and  all  evi- 
dence upon  the  part  of  the  plaintiff  in  this 
case,  upon  the  following  grounds  and  for  the 
following  1-eason.s:  Because  the  complaint 
in  this  action  does  not  state  a  cause  of  ac- 
tion; because  the  facts  alleged  and  the  alle- 
gations contained  In  this  complaint  do  not 
entitle  the  plaintlfC  to  any  relief  in  a  court 
of  equity  whatever;  and  because  the  facts 
alleged  and  allegations  contained  in  this  com- 
plaint do  not  entitle  the  plaintiff  in  this  case 
to  an  injunction,  temporary  or  otherwise,  or 
at  all."  The  objection  was  sustained  by  the 
court,  and  the  order  to  show  cause  and  the 
temporary  restraining  order  were  dissolved 
and  dismissed. 

Wliat  was  the  effect  of  the  agreement  un- 
der which  the  defeudants  entered  into  pos- 
session of  the  Hodock  claim?  The  question 
can  be  determined  without  difficulty.  The 
case  of  W'heeler  v.  West,  71  Cal.  12G,  11  Pac. 
8T1,  was  an  "action  to  perpetually  enjoin 
defendants  from  extracting  and  removing 
gold  from  the  miulug  claim  of  plaintiffs," 
and  the  court  said:  "The  verbal  contract  of 
February  14, 1883,  as  found  by  the  court  and 
Jur3-,  under  which  defendants  were  to  enter 
and  woric  a  certain  portion  of  the  mine  if 
they  saw  fit,  and  to  exercise  their  own  dis- 
cretion whether  they  worked  it  or  not,  did 
not  create  the  relation  of  landlord  and  ten- 
ant between  them  and  the  plaintiffs.  The 
contract  gave  to  them  no  greater  right  and 
had  no  more  force  in  law  than  a  verbal  con- 
tract for  the  sale  of  the  laud  would  have 
possessed.  Their  right  under  such  a  contract 
was  not  in  and  to  the  realty,  but  to  the  gold, 
as  personalty,  when  it  should  be  severed 
from  the  land.  Had  it  been  in  writing.  It 
would  have  given  to  defendants  merely  an 
Incorporeal  hereditament,  and,  being  verbal, 
it  operated  as  a  license  to  them  to  dig  and 
mine  for  gold  within  the  specified  limits, 
which  license  protected  them  from  a  charge 
of  trespass  while  in  force,  but  was  liable  to 
revocation  at  the  will  of  the  licensors.  There 
is  a  broad  distinction  between  a  lease  of 
a  mine,  under  which  the  lessee  enters  into 
possession  and  takes  an  estate  in  the  prop- 


erty, and  a  license  to  work  the  same  mine. 
In  the  latter  ease  the  licensee  has  no  perma- 
nent interest,  property,  or  estate  in  the  land 
itself,  but  only  In  the  proceeds,  and  in  such 
proceeds  not  as  realty,  but  as  personal  prop- 
erty; and  his  possession,  like  that  of  an  in- 
dividual under  a  contract  with  the  owner 
of  land  to  cut  timber  or  harvest  a  crop  of 
potatoes  thereon  for  a  share  of  the  proceeds, 
is  the  possession  of  the  owner.  Riddle  v. 
Brown,  20  Ala.  412,  66  Am.  Dec.  202;  Funk 
V.  Haldeman,  53  Pa.  229;  Gillett  v.  Tre- 
ganza,  6  Wis.  343;  Grubb  v.  Bayard,  2  Wall. 
Jr.  81,  Fed.  Cas.  No.  5,849;  Caldwell  v.  Ful- 
ton, 31  Pa.  483,  72  Am.  Dec.  760;  Doe  v. 
Wood,  2  Bam.  &  Aid.  724;  Potter  v.  Mercer, 
53  Cal.  667.  The  agreement  was  revocable 
at  the  will  of  the  plaintiffs,  and  having  been 
by  them  revoked  before  suit  was  brought, 
plaintiffs  were  entitled  to  a  recovery."  The 
authorities  cited  In  the  above  opinion  support 
the  doctrine  announced  by  the  court,  and  we 
quote  from  Riddle  v.  Brown,  supra:  "A  li- 
cense merely — a  verbal  license — is  the  right 
to  do  a  particular  act,  or  a  series  of  acts, 
without  any  interest  in  the  land.  Such  a 
license  will  exempt  a  party  from  an  action 
of  trespass  for  entering  the  land  of  another 
to  dig  ore,  and  will  give  him  the  property 
in  the  ore  which  is  actually  dug  under  it. 
Doe  V.  Wood,  2  B.  &  Aid.  724;  1  Crabb,  R. 
P.  96.  But  such  a  license  is  revocable  at  any 
time,  at  the  pleasure  of  him  who  gives  it." 
See,  also,  Llndley  on  Minos  (2d  Ed.)  §  860; 
Williams  v.  Morrison  (C.  C.)  32  Fed.  177. 

The  respondents  made  the  point  that  the 
complaint  shows  that  the  appellant  has  no 
title  to  the  Modock  claim,  and  that  therefore 
he  cannot  maintain  this  action.  For  the  pur- 
pose of  this  hearing  the  respondents  admit- 
ted that  they  were  in  possession  under  a  li- 
cense from  the  appellant,  and  cannot  be  per- 
mitted to  urge  this  point  Whether  tenants 
or  licensees,  the  respondents  may  not  admit 
that  they  hold  under  the  appellant  and  at 
the  same  time  say  that  as  to  them  he  is  not 
the  owner. 

It  appears  from  the  complaint  that  the 
defendants  are  insolyent,  and  are  commit- 
ting waste  and  destroying  the  substance  of 
the  estate  of  the  Modock  claim,  and  threaten 
to  continue  these  wrongful  acts,  and  the 
plaintiff  is  entitled  to  the  equitable  relief 
prayed  for. 

The  court  erred  in  refusing  to  permit  plain- 
tiff to  Introduce  testimony  to  prove  the  al- 
legations of  the  complaint  We  recommend 
that  the  order  appealed  from  be  reversed, 
and  that  the  case  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

CLAYBERG,  O.  C,  and  POORMAN,  0., 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  order  is  reversed 
and  the  cause  remanded. 
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WAGXER  V.  ST.  PETER'S  HOSPITAL. 
(Supreme  Court  of  Montana.    March  13,  1905.) 

BUILDING  CONTBACT  —  PERFORMANCE  —  JUDG- 
MENT BT  8UBC0NTBACT0B  AGAINST  PBIN- 
CIPAI,  CONTRACTOB  —  BES  JUDICATA  —  EVI- 
DENCE—SUFFICIENCY—  CORPORATION  —  AU- 
THORITY OP  TRUSTEES — BATIFICATION — BUR- 
DEN OF  PROOF— ANSWER— FAILURE  TO  DENY 
ALLEGATIONS — EFFECT. 

1.  Where  a  subcontractor  did  the  painting  of 
a  building  for  the  contractor  who  had  under- 
taken the  construction  of  the  entire  building,  a 
judgment  in  favor  of  the  subcontractor,  in  a 
suit  bj'  him  against  the  principal  contractor  to 
recovor  on  account  of  the  work  done,  is  not  res 
judicata  as  to  the  owner,  so  as  to  bar  litigation 
of  the  question,  between  the  owner  and  the 
principal  contractor,  whether  the  painting  was 
done  in  accordance  with  the  principal  contract. 

2.  A  corporation  is  not  liable  on  an  agree- 
ment made  by  one  or  two  of  its  trustees,  in 
the  absence  of  authority  to  bind  the  corporation 
having  been  delegated  to  such  trustees,  or  rati- 
fication of  the  agreement  by  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  i  1593.] 

3.  In  an  action  to  recover  an  alleged  balance 
due  on  a  contract  for  the  construction  of  a 
building  for  a  corporation,  in  which  plaintiff 
sought  to  establish  the  liability  of  the  defendant 
corporation  for  money  paid  in  excess  of  a  speci- 
fied sum  for  work  done  by  a  particular  person. 
at  the  request  of  the  architects  by  showing  con- 
sent of  one  or  two  of  the  defendant's  trustees 
to  the  agreement,  the  burden  was  on  plaintiff 
to  show  the  authority  of  the  trustees,  or  ratifica- 
tion of  the  agreement  by  the  corporation. 

4.  Where  a  building  contract  provided  that 
the  owner  might  protect  itself  against  any  lien 
which  might  be  filed  on  the  building  by  with- 
holding from  the  contractor  a  sum  sufficient  to 
liquidate  the  same,  and  in  an  action  by  the  con- 
tractor to  recover  an  alleged  balance  due  on 
the  contract  the  defendant  alleged  in  its  answer 
that  a  lien  was  filed  for  a  certain  sum  and  was 
paid  by  the  defendant,  the  failure  of  the  plain- 
tiff to  deny  the  allegations  by  his  replication  en- 
titled the  defendant  to  a  deduction  from  the 
contract  price  in  the  amount  of  the  lien  dis- 
charged. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  I^wis  and  Clarke  County;  J.  M. 
Clements,  Judge. 

Action  by  BJdward  Wagner  against  St. 
Peter's  Hospital.  From  the  Judgment,  defend- 
ant appeals.    Reversed. 

Carpenter,  Day  &  Carpenter,  for  appellant. 
H.  G.  &  S.  H.  Mclntire,  for  appellee. 

CI/AYBERG,  C.  C.  The  suit  was  to  recover 
a  balance  alleged  to  be  due  on  a  contract 
for  repairing  and  altering  St  Peter's  Hospi- 
tal, In  the  city  of  Helena.  The  full  contract 
price  was  $4,748,  of  which  the  defendant  had 
paid  the  sum  of  $4,348,  but  refused  to  pay  the 
balance  of  JNOO,  because  It  claimed  that  plain- 
tiff had  failed  to  fully  complete  his  contract. 

Plaintiff  alleges  that  he  entered  Into  a  sub- 
contract with  one  Burley  R.  Streets  to  do  the 
painting  according  to  the  specifications,  and 
under  the  directions  and  to  the  satisfaction  of 
the  architects,  and  "which  painting  was 
thereafter  done  and  performed  by  said 
Streets";  that  thereafter  Streets  commenced 
an  action  against  plaintiff  to  recover  the  con- 


'  tract  price  of  $350;  that  appellant  had  full 
notice  of  such  suit;  that  Streets  recovered  a 
Judgment  against  plaintiff  for  $371.50  dam- 
ages and  $26.80  coats  of  suit;  that  by  said 
Judgment  it  was  In  effect  decided  and  deter- 
mined that  Streets  had  fully  and  completely 
performed  his  said  subcMitract  for  painting 
according  to  the  speciflcatlona  for  said  work; 
that  plaintiff  had  paid  such  Judgment:  that 
be  had  furnished  all  materials  and  performed 
all  the  work  under  and  In  pursuance  of  said 
contract,  and  bad  duly  completed  the  same, 
and  In  all  respects  fully  performed  all  the 
conditions  of  said  contract  on  his  part  to  be 
performed;  wherefore  he  prayed  Judgment 
for  $400,  the  balance  due  on  the  contract,  and 
the  further  sum  of  $26.80  which  Streets  bad 
recovered  against  him  for  costs,  together  with 
Interest  It  is  apparent  from  this  complaint 
that  plaintiff  relied  on  the  Streets  Judgment 
as  being  res  adjndicata  against  appellant  on 
the  proposition  that  plaintiff  had  fully  per- 
formed his  contract  The  appellant  filed  lt« 
answer,  and  denied  that  the  Judgment  of 
Streets  against  the  plaintiff  was  res  adjtidi- 
cata  against  It  at  all;  and  for  further  answer 
alleged,  after  setting  forth  a  portion  ot  the 
contract  between  it  and  plaintiff,  that  he 
failed  to  complete  the  painting  specified  in  the 
contract  and  specifications,  and  that  it  had 
demanded  of  him  that  he  do  such  painting: 
that  he  had  refused,  and  that  it  had  caused 
the  same  to  be  completed  at  a  cost  of  $305. 
The  answer  further  alleged  that  plaintiff  had 
entered  into  a  subcontract  with  one  Gnat  6. 
Minter  for  placing  a  roof  on  the  building,  at  a 
price  of  $159.25,  and  that  plaintiff  failed  to 
pay  Minter  any  amount  other  than  the  sum  of 
$110;  that  Minter  filed  a  mechanic's  lien  for 
the  balance  of  $49.25,  which  the  appellant  paid 
in  order  to  release  the  lien,  and  alleged  that 
under  the  terms  of  the  contract  it  was  entitled 
to  retain  that  amount  out  of  any  moneys  due 
plaintiff  on  the  contract  It  was  then  alleged 
that  there  was  only  a  balance  of  $44.75  due 
the  plaintiff,  which  it  was  ready  and  willing 
to  pay,  and  admitted  that  plaintiff  was  en- 
titled to  a  Judgment  for  that  amount  In  the 
replication  a  portion  of  this  new  matter  was 
denied,  and  a  portion  admitted.  The  cause 
came  on  for  trial  before  a  Jury.  After  the 
presentation  of  plaintiff's  testimony,  counsel 
for  defendant  requested  the  court  to  Instruct 
the  Jury  to  find  a  verdict  for  plaintiff  for  the 
sum  of  $44.75,  which  request  was  refused. 
Defendant  offered  no  testimony.  The  court, 
upon  request  of  plaintiff,  instructed  the  Jury 
to  bring  In  a  verdict  for  him  for  the  sum  of 
$400.  Such  verdict  was  rendered,  and  a  Judg- 
ment entered  thereon,  from  which  this  ap- 
peal is  taken. 

The  main  question  presented  in  the  brlefi" 
of  the  respective  counsel,  and  on  their  argu- 
ment before  this  court,  was  as  to  the  effect 
of  the  Streets  Judgment,  counsel  for  appellant 
contending  that  said  Judgment  was  not  res 
adjudlcata  against  it  for  any  purpose,  and 
counsel  for  resijondeut  contending  that  said 
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Judgment  was  res  adjudlcata  as  to  tbe  propo- 
sition that  the  contract  between  the  appel- 
lant and  respondent  had  been  fully  perform- 
ed. Counsel  for  respondent  cite  to  tbe  court 
and  rely  very  strongly  upon,  the  case  of  Hop- 
paugh  V.  McGrath  (N.  J.  Sup.)  21  Atl.  IOC,  as 
being  conclusive  upon  this  proposition  in  their 
favor.  An  examination  of  this  decision  leaves 
us  of  the  opinion  that  it  has  no  bearing  upon 
tbe  case  at  bar.  In  that  case  A.,  the  owner  of 
property,  let  a  contract  to  B.  to  erect  certain 
buildings  thereon.  B.  subcontracted  with  C. 
to  do  the  masonry  work.  A.  sued  B.  for 
breach  of  contract  because  of  defective  ma- 
sonry work.  B.  notified  C.  of  the  pendency 
and  object  of  this  snlt,  and  called  on  blm  to 
come  In  and  help  defend  it,  which  C.  disre- 
garded. A.  recovered  a  judgment.  B.  then 
sued  G.  for  breach  of  contract  because  of  de- 
fective masonry  work,  and  the  court  held  that 
the  judgment  of  A.  against  B.  was  conclusive 
against  C.  We  are  of  the  opinion  tbat  this  de- 
cision is  correct,  on  the  principle  that  C,  by 
falling  to  perform  bis  contract  with  B.,  to 
B.'8  damage,  and  having  notice  of  A.'b  suit, 
was  liable  therefor.  A.  recovered  a  judg- 
ment against  B.  for  a  breach  of  tbe  contract 
between  them.  This  breach  was  caused  by 
the  act  of  C.,  and  be  was  clearly  liable  over 
to  B.  for  whatever  damages  A.  sustained  be- 
cause of  such  breach.  The  case  comes  clearly 
within  the  principles  uniformly  adopted  and 
enforced  in  cases  where  a  city  is  held  liable 
for  negligence  occurring  through  the  fault  or 
act  of  some  third  person,  and  other  cases  of 
similar  character.  In  such  cases  such  third 
party  is  always  liable  over,  upon  the  principle 
that,  except  for  bis  act,  no  liability  whatever 
would  have  existed.  The  same  court  which 
decided  the  Hoppaugh  case  afterward  held 
that  a  judgment  procured  by  a  subcontractor 
against  tbe  principle  contractor,  for  which 
the  subcontractor  sought  to  enforce  a  lien 
against  the  owner  of  tbe  premises,  was  not 
conclusive  upon  such  owner,  and  says:  "Nor 
do  we  think  the  owner  is  bound  by  tbe  fact 
tbat  a  judgment  has  been  recovered  against 
tbe  contractor  by  the  claimant.  The  recovery 
of  such  judgment  is  evidential  of  tbe  amount 
due  upon  his  claim,  and,  without  other  proof, 
may  be  conclusive.  But  this  does  not  pre- 
vent the  owner  from  showing  that  tbe  claim 
is  excessive,  and  tbe  judgment  thereon  is  like- 
wise so,  or  that  it  is  fraudulent."  Taylor  v. 
Wahl  (N.  J.  Sup.)  5.)  Atl.  40.  Counsel  for  re- 
spondent says  that  this  opinion  does  not  refer 
to  the  Hoppaugh  case,  and  therefore  does  not 
overrule  it.  There  was  no  occasion  to  refer 
to  that  case  or  overrule  it.  These  decisions 
are  entirely  consistent  with  each  other,  and, 
in  our  judgment,  properly  announce  tbe  law. 
There  is  a  vast  difference  between  the  Hop- 
paugh case  and  the  one  under  consideration, 
as  is  recognized  in  Taylor  v.  Wahl,  supra. 
Here  tbe  appellant  has  done  nothing  by 
which  the  subcontractor  was  wronged  or  in- 
jured. No  contract  relation  existed  between 
tbem,  either  express  or  iuiplied.    By  virtue  of 


the  contract  between  appellant  and  respond- 
ent, and  tbe  statutes  of  this  state,  Streets, 
the  subcontractor,  by  a  proper  proceeding 
might  have  made  appellant's  property  liable 
for  his  claim  against  respondent,  if  It  was 
not  paid  or  liquidated,  but  under  no  circum- 
stances could  Streets  make  appellant  iierson- 
ally  liable  to  bim  for  any  amount  There 
was  no  liability  over  to  respondent  Appel- 
lant could  not  have  legally  intervened  In,  be- 
come a  party  to,  or  entitled  to  say  or  do  any- 
thing in  the  suit  of  Streets  against  respond- 
ent because  It  bad  no  Interest  therein,  and 
was  and  could  not  be  made  liable  thereon.  It 
was  a  stranger  to  that  suit  and  not  privy  to 
eitber  party,  or  in  any  way  or  manner  Inter- 
ested therein.  Suppose,  by  the  contract  be- 
tween respondent  and  Streets,  he  was  only  to 
paint  the  outside  of  the  building;  suppose 
Streets  performed  such  contract;  his  work 
would  not  include  all  the  painting  provided 
for  by  the  contract  between  appellant  and  re- 
spondent Could  a  judgment  in  Streets'  favor 
against  respondent,  upon  the  theory  tbat  be 
(Streets)  had  fully  performed  bis  contract  be 
binding  upon  appellant?  It  could  not  bave 
tbe  effect  of  concluding  appellant  to  the  ex- 
tent tbat  respondent  had  fully  performed  bis 
contract  with  appellant  If  not,  upon  what 
theory  could  a  judgment  of  Streets  against 
respondent  be  binding  upon  appellant,  if  the 
contract  between  Streets  and  respondent  was 
Identical  with  tbe  contract  between  appellant 
and  respondent?  Appellant  would  have  no 
more  to  do  with  the  contract  between  re- 
spondent and  Streets  in  one  instance  than  In 
the  other.  Appellant  could  not  enforce  any 
contract  between  respondent  and  Streets,  and 
could  have  no  action  against  Streets  for  a 
breach  thereof.  Streets'  breach  of  such  con- 
tract could  not  relieve  respondent  from  a 
judgment  for  damages  In  favor  of  appellant 
for  a  breach  of  his  contract  with  It  even 
though  such  breach  was  occasioned  by 
Streets.  Appellant  might  sue  respondent  and 
recover  from  him  damages  for  such  breach. 
Respondent  would  be  bound  under  bis  con- 
tract with  appellant  to  fully  perform  its 
terms  before  he  could  maintain  an  action 
upon  it  In  order  to  enable  Streets  to  enforce 
a  lien  upon  appellant's  property,  he  would  be 
compelled  to  make  respondent  a  party  to 
tbat  suit,  and  litigate  with  bim  the  correct- 
ness of  his  account,  if  respondent  disputed  it. 
As  well  said  by  this  court  in  the  case  of  M. 
M.  Co.  V.  O'Donnell,  24  Mont  76,  60  Pac.  594, 
597:  "The  O'Donnells  were  not  made  par- 
ties. Under  the  proof  in  the  record,  E.  C. 
O'Donnell  contracted  the  debt  for  the  mate- 
rials furnished  by  the  plaintiff,  and  became 
personally  liable  to  pay  It  This  debt  is  the 
only  foundation  there  is  for  this  suit  If 
there  is  no  debt  there  can  be  no  lien.  Tbe 
existence  of  the  lien  depends  upon  the  exist- 
ence of  tbe  debt  for  which  it  stands  as  se- 
curity. It  cannot  be  enforce  until  tbe  fact 
of  the  indebtedness  be  shown.  This  fact  can- 
not be  shown  except  In  proper  judicial  pro- 
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ceedlngg  for  that  pntpose,  to  which  proceed- 
ing the  debtor  is  made  a  party.  In  other 
words,  no  Judgment  can  be  rendered  or  en- 
forced In  any  case  until  the  debtor  is  made 
a  party  to  the  proceeding,  and  the  fact  and 
amount  of  his  liability  are  Judicially  ascer- 
tained. Gilliam  V.  Black,  16  Mont  217,  40 
Pac.  303;  Kerns  v.  Flynii,  51  Mich.  573,  17 
N.  W.  62;  Vreeland  t.  Ellsworth,  71  Iowa, 
347,  32  N.  W.  374;  Lookout  Lumber  Co.  t. 
Mansion  Hotel  &  B.  Ry.  Co.,  109  N.  C.  658, 
14  S.  B.  3.^;  Estey  v.  Lumber  Co.,  4  Colo.  App. 
163,  34  Pac.  1113.  The  lien  is  not  in  any 
sense  the,  or  any,  cause  of  action.  It  is 
merely  an  incident,  ancillary  or  subsidiary 
to  the  main  fact — which  is  the  debt  The 
creditor  may  waive  his  lien — the  incidental 
right — and  pursue  the  debtor  uix>n  his  per- 
sonal liability,  but  he  cannot  enforce  the  lien 
without  ascertaining  both  the  fact  of  Indebt- 
edness and  the  amount  of  it  In  the  only  way 
recognized  by  law;  that  Is,  by  making  the 
debtor  a  iwirtj',  and  litigating  the  question  of 
lndebte<1ness  with  him."  Even  then,  appel- 
lant would  not  be  personally  liable  (Gilliam 
v.  Black,  16  Mont.  217,  40  Pac.  303),  but  the 
Hen  could  only  be  enforced  against  its  prop- 
ertj-. 

If  appellant  could  not  be  made  personally 
liable  by  a  direct  proceeding,  such  liability 
could  not  be  imposed  upon  it  by  any  collat- 
eral one.  We  are  clearly  of  the  opinion  that 
the  Judgment  of  Streets  against  respondent 
was  not  res  adjudicata  against  appellant  in 
any  respect,  and  was  only  evidence  that  re- 
spondent owed  Streets  that  amount  on  their 
contract.  In  order  for  plalntifF  to  recover 
the  balance  due  on  his  contract  from  appel- 
lant he  was  hound  to  show  full  performance 
thereof.  It  seems  to  be  conceded  that  the 
contract  specified  that  he  should  paint  the 
rooms  in  the  second  and  third  iloors.  He  ad- 
mitted In  his  testimony,  when  called  as  a  wit- 
ness in  his  own  behalf,  that  he  was  re- 
quested by  appellant  "to  paint  these  two 
floors,"  and  that  he  refused  to  do  so.  There- 
fore, according  to  his  own  uncontradicted 
testimony,  he  had  not  fully  performed  his 
contract.  The  action  being  upon  the  con- 
tract, and  plaintiff  showing  that  he  had  not 
fully  performed  the  same,  he  would  not  ordi- 
narily have  been  entitled  to  any  Judgment 
thereon.  But  appellant  admits  he  is  entitled 
to  a  Judgment  for  $44.75. 

Respondent's  position  In  regard  to  the  Mln- 
ter  labor  and  lien  is  that  he  let  a  subcontract 
to  one  Krigbaum  for  placing  the  roof  on  the 
building  for  the  sum  of  -$110;  that  the  archi- 
tects of  the  building  told  him  that  appellant 
wanted  the  roof  constructed  by  one  Mlnter, 
of  Groat  Falls,  and  directed  respondent  to 
cancel  his  contract  with  Krigbaum,  and 
cause  the  roof  to  be  constructed  by  Mlnter; 
that  he  canceled  the  Krigbaum  contract,  but 
entered  Into  no  contract  ^vith  Mlnter,  wlio 
constructed  the  roof;  that  he  paid  Mlnter  the 
sum  of  ?1]0,  which  he  agreed  to  pay  Krig- 
baum for  the  same  work;   that  at  the  time 


the  architects  directed  this  change  they  in- 
formed him  that  If  there  was  any  extra 
charge  by  Mlnter  the  appellant  would  pay  it. 
The  only  proof  of  the  authority  of  the  archi- 
tects to  make  such  an  arrangement,  if  one 
was  made,  is  that  one  or  two  of  the  trustees 
of  appellant  told  them  that  the  appellant 
would  pay  the  difference.  It  must  be  re- 
membered that  the  appellant  Is  a  corporation, 
and,  before  it  could  be  bound  by  what  one 
or  two  of  its  trnstees  may  have  told  the 
architects,  the  burden  was  upon  the  plain- 
tiff to  show  that  said  trustee  or  trustees  bad 
authority  to  so  bind  the  corporation,  or  that 
the  corporation  ratified  It.  No  erldence  of 
this  character  was  presented  on  the  trial  of 
the  case.  The  contract  as  alleged  in  the 
answer,  provides  that  appellant  might  pro- 
tect Itself  against  any  lien  which  might  he 
filed  upon  the  building  by  withholding  from 
respondent  a  sum  sufilcient  to  liquidate  the 
same,  and  the  answer  alleges  that  Mlnter 
filed  a  lien  for  the  sum  of  $49.25,  which  was 
discharged  upon  payment  by  appellant  Nei- 
ther of  these  allegations  Is  denied  in  the  rep- 
lication. We  are  therefore  of  the  opinion 
that' appellant  had  the  right  to  liquidate  this 
lien,  and  deduct  the  amount  thus  paid  over 
from  any  amount  due  respondent  upon  the 
contract. 

We  are  of  the  opinion  that  the  court  below 
should  have  ordered  a  Judgment  for  plain- 
tiff in  the  sum  of  $44.75.  and  we  advise  that 
the  Judgment  appealed  from  he  reversed,  and 
the  district  court  be  directed  to  enter  a  Judg- 
ment for  plaintiff  in  the  sum  of  $44.75. 

POORMAX  and  BLAKE,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court  with  directions  to  enter  a  Judg- 
ment for  plaintiff  in  the  sum  of  $44.75. 


RAYMOND  V.  RAYMOND  et  al. 
(Supreme  Court  of  Montana.    March  13.  190.5.1 

APPEALABLE    ORDER— STATUTE — COXSTBCCTIOS. 

.4n  ordor  of  the  district  court  overruling  a 
motion  to  dismiss  an  appeal  to  that  court  from 
a  judgment  of  a  justice  of  the  peace,  is  not  a 
final  order,  nor  a  special  order  made  after  Gual 
judgment,  so  as  to  be  appealable  under  Code 
Civ.  Proc.  §  1722,  n.s  amended  by  the  not  of 
1899  (Sess.  Laws  1899,  p.  146),  providinR  that 
an  apiieal  may  be  taken,  to  the  Su))r«me  Court 
from  a  district  court  from  a  final  judgment  in 
an  action  or  proceeding  brou.eht  into  a  district 
court  from  another  court,  or  from  a  special  or- 
dw  made  after  final  judgment 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;   Henry  C.  Smith,  Judge. 

Action  by  Mary  Raymond  against  Peter 
Raymond  and  others.  From  an  order  of  the 
district  court  overruling  a  motion  to  dismiss 
an  appeal  to  that  court  from  a  Judgment  of 
a  Justice  of  the  peace,  plaintiff  api)eal8.  Dis- 
missed. 
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E.  A.  Carleton,  for  appellant.  C.  B.  Nolan, 
for  respondents. 

BRANTLY,  C.  J.  Appeal  from  an  order 
of  the  district  court  of  Lewis  and  Clarke 
county  overruling  a  motion  to  dismiss  an 
appeal  to  that  court  from  a  Judgment  of  a 
Justice  of  the  peace.  Hespondents  have  sub- 
mitted a  motion  to  dismiss  the  appeal  on  the 
ground  that  It  does  not  lie.  The  motion 
must  be  granted,  because  the  order  la  not 
among  those  from  which  an  appeal  Is  al- 
lowed under  the  provisions  of  section  1722 
of  the  Code  of  Civil  Procedure,  as  amended 
by  the  act  of  1899  (Sess.  Laws  1809,  p.  146). 

Appellant  has  filed  a  somewhat  elaborate 
brief  In  opposition  to  the  motion.  It  is  ar- 
gued by  him  that  the  order  is  a  final  Judg- 
ment, and  appealable  under  section  1722, 
supra.  The  case  of  Jleyers  v.  Gregans,  20 
Mont.  450,  52  Pac.  83,  is  cited.  This  case 
is  not  in  point,  for  the  reason  that  the  ap- 
peal therein  was  from  a  Judgment  entered 
on  dismissal  of  an  appeal  from  a  Judgment 
of  the  Justice  of  the  peace.  This  was  a 
final  disposition  of  the  case,  and  hence  falls 
clearly  within  the  purview  of  the  statute. 
The  order  in  question  here  is  neither  In  form 
nor  effect  a  final  adjudication  of  the  rights 
of  the  parties,  but  falls  under  the  classifica- 
tion designated  as  "intermediate  orders," 
which  must  be  reviewed,  If  at  all,  on  appeal 
from  the  final  Judgment  rendered  In  the  case. 
Code  Clv.  Proc.  §  1742.  Though  the  right 
of  appeal  in  all  cases  Is  guarantied  by  the 
Constitution,  appeals  are  nevertheless  gov- 
erned by  the  regulations  and  limitations  pre- 
scribed by  law  (Flnlen  v.  Helnze,  27  Mont. 
107,  89  Pac.  829,  70  Pac.  517);  and,  If  the 
particular  order  Is  not  enumerated  in  the 
statute  among  those  from  which  an  inde- 
pendent appeal  may  be  taken,  It  must  be  re- 
viewed on  appeal  from  the  Judgment  (Flnlen 
T.  Helnze,  supra;    Section  1742,  supra). 

Counsel  for  appellant  contends  that  the  so- 
called  Judgment  affirmed  in  the  case  of 
Meyers  v.  Gregans.  supra,  was  in  fact  not 
a  Judgment,  but  merely  an  order  dismissing 
the  appeal,  and  hence  that  that  case  fur- 
nishes a  precedent  that  is  binding  on  this 
court,  to  the  effect  that  the  form  of  the 
particular  order  Is  of  no  importance.  For 
the  reasons  already  stated,  it  is  not  neces- 
sary to  discuss  this  point.  We  have  not  ex- 
amined the  record  In  that  case  to  see  what 
the  form  of  the  order  really  was.  The  effect 
of  it  was  a  final  disposition  of  the  case,  and 
it  was,  for  that  reason,  wholly  different  from 
the  one  under  consideration  here. 

Counsel  also  says  that  the  order  is  a  spe- 
cial order,  made  after  final  Judgment,  and 
for  that  reason  Is  appealable.  By  this  con- 
tention It  Is  evidently  meant  that.  Inasmuch 
as  a  final  Judgment  has  been  entered  in  the 
case  by  the  Justice  of  the  peace,  any  order 
thereafter  made  Is  a  special  order  after  final 
Judgment  within  the  meaning  of  subdivision 
2  of  section  1722,  supra.  This  contention  la 
7ft  P.— fi7 


wholly  without  merit    The  provision  refer- 
red to  applies  only  to  special  orders  made 
after  final  Judgment  rendered  by  the  district 
court.    The  appeal  is  dismissed. 
Dismissed. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


TRERISB  v.  BOTTEGO  et  al. 
(Supreme  Court  of  Montana.    March  20,  1903.) 

MOBTOAOES   —  RECOBD  —  CKBTIFICATE   OF  AO- 

KNOWXEDOMENT— SCFFICIENCT^ 

CLEBICAI,  EBBOB. 

Under  Civ.  Code,  §{  1640,  1641,  providing 
for  the  recording;  of  deeds,  and  making  them 
constructive  notice  to  subsequent  purchasers, 
and  section  46G7,  declaring  that  every  person 
who  hag  actual  notice  sufficient  to  put  bim  on 
inquirv  has  constructive  notice  of  the  fact  it- 
self, if  by  inquiry,  be  might  have  learned  such 
fact,  a  certificate  of  acknowledgment  of  a  mort- 
gage by  husband  and  wife  is  not  rendered  in- 
sufficient to  charge  a  subsequent  purchaser  with 
notice  by  reason  of  the  fact  that,  in  the  state- 
ment that  the  parties  "severally  acknowledged 
— he —  executed  the  same,"  the  blanks  before 
and  after  the  word  "be"  were  not  filled  ao  as  to 
make  the  word  "they." 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  {  519.] 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  Coun^ ;  B.  W.  Har- 
ney, Judge. 

Action  by  Emma  Trerlse  against  Mary  H. 
Bottego  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Thomas  M.  Hodgena  ap- 
peals.   Affirmed. 

McBrlde  &  McBrlde,  for  appellant  Ella 
Knowles-Haskell,  for  respondent. 

BLAKE,  C.  This  is  an  appeal  by  Thomas 
M.  Hodgens  from  a  Judgment  and  order  over- 
ruling bia  motion  for  a  new  trial.  There  Is 
no  controversy  about  the  facts,  and  only  one 
question  is  presented  for  decision. 

Mary  H.  Bottego  owned  real  property  In 
the  county  of  Silver  Bow,  and  made  a  mort- 
gage thereon,  January  24,  1808,  to  J.  H.  Tre- 
rlse, to  secure  the  payment  of  a  promissory 
note  and  interest.  Her  husband,  John  B. 
Bottego,  signed  the  note  and  mortgage.  The 
mortgage  is  in  the  usual  form,  and  the  ac- 
knowledgment is  as  follows:  "State  of  Mon- 
tana, County  of  Silver  Bow,  ss.  On  this 
Twenty  fifth  day  of  January  1898,  before  me 
I.  C.  Bachelor,  a  Notary  Public  In  and  for  the 
County  of  Silver  Bow  State  of  Montana,  per- 
sonally appeared  Mary  H.  Bottego  and  John 
B.  Bottego  (Her  Husband)  known  to  me  to 
be  the  persons  described  In,  and  who  execut- 
ed the  foregoing  instrument  and  who  sever- 
ally acknowledged  to  me  that  — ^he —  exe- 
cuted the  same.  In  Testimony  Whereof,  I 
have  hereunto  subscribed  my  hand  and  af- 
fixed my  Notarial  Seal  on  the  day  and  year 
in  this  certificate  above  written.  1.  C.  Bache- 
lor Notary  Public  In  and  for  Silver  Bow 
County,  Montana.    [Seal.]"    The  above  word 
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"he"  18  printed  In  the  blank  that  wae  used 
by  the  officer  taking  the  acknowledgment,  and 
there  1b  a  sufficient  space  for  letters  to  be 
written  before  and  after  it.  The  mortgage 
was  filed  for  record  January  26,  1898,  in  the 
office  of  the  county  recorder  of  said  county, 
and  Trerise  assigned  the  note  and  mortgage 
February  1,  1900,  to  the  plaintUT.  The  prop- 
erty was  transferred  May  15,  1900,  to  de- 
fendants John  J.  Ferrell  and  Fred  M.  Ferrell, 
who  conveyed  the  same  April  15,  1901,  to 
Ilodgens,  and  his  deed  was  recorded  April 
24,  1901.  This  action  was  commenced  April 
28,  1902,  to  foreclose  the  mortgage,  and 
Hodgens  answered  for  himself  alone.  The 
other  defendants  made  no  defense.  A  decree 
was  made  and  entered  for  the  foreclosure  of 
the  mortgage  according  to  its  terms,  and 
Hodgens  apiiealed. 

It  is  the  contention  of  the  appellant  that 
the  certificate  of  the  acknowledgment  does 
not  comply  with  the  statute,  and  is  a  nullity ; 
that  the  county  recorder  had  no  authority  to 
record  the  mortgage;  and  that  the  property 
was  purchased  without  notice  of  the  incum- 
brance. 

The  law  applicable  to  constructive  notice 
is  defined  in  the  following  provisions  of  the 
Codes:  "Every  conveyance  of  real  proper- 
ty, acknowledged  or  proved,  and  certified  and 
recorded  as  prescribed  by  law,  from  the  time 
It  is  filed  with  the  county  clerk  for  record. 
Is  constructive  notice  of  the  contents  thereof 
to  subsequent  purchasers  and  mortgagees." 
Section  1640,  Civ.  Code.  "Every  conveyance 
of  real  property  other  than  a  lease  for  a  term 
not  exceeding  one  year,  is  void  as  against 
any  subsequent  purchaser  or  Incumbrancer, 
Including  an  assignee  of  a  mortgage,  lease, 
or  other  conditional  estate,  of  the  same  prop- 
erty, or  any  part  thereof,  in  good  faith  and 
for  a  valuable  consideration,  whose  convey- 
ance is  first  duly  recorded."  Section  1641, 
Civ.  Code.  One  section  appears  in  two  Codes: 
"Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  has  con- 
structive notice  of  the  fact  itself.  In  all  cases 
in  which,  by  prosecuting  such  inquiry,  he 
might  have  learned  such  facts."  Section  4GC7, 
Civ.  Code,  and  section  3405.  Code  Civ.  Proc. 
This  section  embodies  an  old  rule  of  chan- 
cery. Another  section  has  been  incorporated 
in  two  Codes:  "Notice  Is:  (1)  Actual — 
which  consists  in  express  information  of  a 
fact.  (2)  Constructive — which  is  Imputed  by 
law."  Section  4600,  Civ.  Code,  and  section 
3464,  Code  Civ.  Proc.  These  provisions  with 
re8i)ect  to  notice  must  be  construed  together. 

Did  the  omission  in  the  certificate  of  the 
acknowledgment  render  the  Instrument  void 
as  to  appellant?  This  subject  is  discussed 
In  McCardia  v.  Billings,  10  N.  D.  373.  87  N. 
W.  lUOK.  88  Am.  St.  Rep.  729.  A  mortgage 
was  given  upon  land  by  Mrs.  MoCardla  and 
her  husband,  and  the  acknowledgment  is  as 
follows:  "Territory  of  Dakota,  County  of 
Pembina — ss.:    On  this  lOtU  day  of  October, 


in  the  year  one  thousand  eight  hundred  and 
eighty-four,  before  me,  John  V.  Mclntlre,  a 
notary  public  in  and  for  said  county  and  ter- 
ritory, personally  appeared  William  McCar- 
dia and  Margaret  McCardia,  known  to  me  to 
be  the  person  who  are  described  in  and  who 
executed  the  within  and  foregoing  instm- 
ment,  and  acknowledged  to  me  tliat  be  ex- 
ecuted the  same.  John  V.  Mclntlre,  Notary 
Public,  Dakota  Territory.  [Notarial  Seal.]" 
On  the  trial  the  introduction  of  the  mortgage 
in  evidence  was  objected  to  on  the  ground 
that  the  acknowledgment  did  not  comply 
with  the  statute,  and  that  the  instrument  was 
not  entitled  to  be  recorded.  The  court  said: 
"It  must  be  conceded  that.  If  the  acknowl- 
edgment of  the  mortgage  was  so  defective 
that  It  would  not  have  entitled  the  mortgage 
to  be  recorded  in  the  office  of  the  register  of 
deeds,  then  the  certificate  of  the  acknowledg- 
ment alone  would  not  be  any  evidence  of  the 
execution  of  the  mortgage.  ♦  •  •  It  is 
also  true  that  the  certificate  of  acknowledg- 
ment must  contain  a  substantial  compliance 
with  the  statute  pertaining  to  acknowledg- 
ments; that  is,  that  the  certificate  must  con- 
tain a  statement  of  every  fact  that  the  stat- 
ute prescribes  shall  be  Incorporated  therein. 
*  *  *  It  is  also  true,  as  a  matter  of  law, 
that  obvious  errors  or  omissions,  clearly  ap- 
pearing upon  the  face  of  the  certificate  to  be 
clerical  in  their  nature,  will  not  invalidate 
the  acknowledgment,  and,  before  the  certifi- 
cate will  be  held  fatally  deficient,  there  must 
be  an  absence  of  some  essential  fact  of  a 
substantial  character.  *  *  •  Courts,  how- 
ever, will  construe  the  language  of  certifi- 
cates of  acknowledgment  liberally,  and  bold 
them  valid  if  that  can  be  done  by  a  fair 
and  reasonable  construction  of  the  language 
used.  Turning  now  to  the  acknowledgment 
of  the  mortgage  In  question,  we  find  that  It 
unequivocally  appears  that  William  McCardia 
and  Margaret  McCardia  personally  appeared 
before  the  notary.  The  words  Immediately 
following  their  names  In  the  certificate,  to 
wit,  'known  to  me  to  be  the  person,'  consider- 
ed in  connection  with  the  words  *who  are 
describetl  in,'  show  beyond  question  that  the 
word  'person'  refers  to  William  McCardia 
and  Margaret  McCardia.  If  It  does  not  re- 
fer to  these  two  grantors,  then  the  verb  'are' 
obviously  would  not  have  been  used.  The 
omission  of  the  letter  's'  from  the  word  'per- 
son' was  obviously  a  clerical  omission.  The 
pronoun  'he'  refers  to  the  word  "person'  pre- 
ceding it  in  the  same  sentence.  It  would 
render  the  whole  sentence  useless  and  mean- 
ingless, so  far  as  Margaret  McCardia  Is  con- 
eernecl,  to  place  upon  it  the  construction  that 
she  appeared  before  the  notary,  and  acknowl- 
edged that  her  husband  acknowledged  the 
execution  of  the  mortgage.  Either  that  con- 
struction must  be  placed  upon  it,  or  we  must 
bold  that  the  word  'he'  was  not  changed  to 
'they'  through  a  clerical  oversight."  The 
court  cites  Montgomery  v.  Hornberger,  16 
Tex.  Civ.  App.  28,  40  S.  W.  628,  in  which  it 
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ia  decided  that  a  'certificate  of  Joint  acknowl- 
edgment by  a  married  woman  and  ber  bus- 
band  is  not  Tltlated  by  stating  that  "he,"  In- 
stead of  "tbey,"  executed  the  deed.  In  Car- 
penter V.  Dexter,  8  Wall.  513,  19  L.  Ed.  426, 
involving  the  effect  of  a  certificate  of  ac- 
knowledgment of  a  deed,  Mr.  Justice  Field, 
for  the  court,  said:  "In  aid  of  the  certificate, 
reference  may  be  bad  to  the  instrument  it- 
self, or  to  any  part  of  it.  It  is  the  policy  of 
the  law  to  uphold  certificates  when  substance 
is  found,  and  not  to  suffer  conveyances,  or 
the  proof  of  them,  to  be  defeated  by  technical 
or  unsubstantial  objections." 

We  are  therefore  of  the  opinion  that  the 
mortgage  was  admowledged  substantially  In 
accordance  with  the  provisions  of  the  stat- 
utes, supra,  and  that  the  record  thereof  im- 
parted constructive  notice  of  its  contents  to 
Uodgens. 

We  recommend  tbat  the  Judgment  and  or- 
der appealed  from  be  affirmed. 

CLAYBERG,  0.  C,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


NORMAN  V.  CORBLEY. 
(Supreme  Court  of  Montana.    March  13,  1905.) 

WATEB8  AND  WATEB  COURSES — IBRIOATION — AP- 
PBOPBIATION—PBIOBITIES— TENANCY  IN  COM- 
MON —  ABANDONMENT  —  CONVEYANCE  OF 
BIGHTS  —  PBESCBIPTION  —  PLEADINGS  —  MO- 
TION FOB  JUDGMENT— WITNESSES — CBOSS-EX- 
AMINATION. 

1.  A  complaint  alleged  that  plaintiff  was  the 
prior  appropriator  and  entitled  to  the  prior  use 
of  200  inches  of  water,  and  that  defendant  in- 
terfered with  plaintiff's  right.  Defendant  an- 
swered, denying  that  plaintiff's  prior  appropria- 
tion consisted  of  more  than  100  inches  of  wa- 
ter, alleged  an  appropriation  by  defendant,  and 
denied  that  defendant  had  interfered  with  plain- 
tiff's rights.  Held,  that  a  motion  for  judgment 
on  the  pleadings  was  properly  denied. 

2.  Under  Civ.  Code,  §  1880,  authorizing  the 
acquisition  by  appropriation  of  the  right  to  the 
use  of  running  water,  there  can  be  no  title  to 
the  corpus  of  the  water,  so  that  a  prior  appro- 
priator, who  has  all  the  water  that  his  necessi- 
ties require,  cannot  question  the  right  of  an- 
other to  use  the  remainder  of  the  water,  nor 
maintain  an  action  against  him  on  account  of 
such  use,  and  the  latter  cannot,  so  long  as  the 
former's  enjoyment  of  all  the  water  that  he 
needs  remains  unimpaired,  acquire  a  prescrip- 
tive right  to  use  any  given  quantity  of  the  wa- 
ter to  the  detriment  of  the  former's  appropria- 
tion. 

3.  Abandonment  is  a  matter  of  intention,  and 
consists  in  the  giving  up  of  a  thing  absolutely 
without  reference  to  any  particular  person  or 

Surpose.    There  can  be  no  abandonment  to  a 
efinlte  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abandonment,  §§  l-O.] 

4.  A  Joint  notice,  filed  by  successive  appro- 
priators  of  water,  stating  that  they  have  a 
claim  and  right  to  use  a  given  quantity  of  wa- 
ter on  certain  described  lands,  and  that  they 
appropriated  the  water  as  to  one  ditch  in  one 


year  and  as  to  another  ditch  in  another  year, 
does  not  of  itself  constitute  or  show  an  aban- 
donment of  prior  appropriations,  and  the  initia- 
tion of  a  new  right  and  appropriation. 

5.  To  constitute  a  tenancy  In  common  in  a 
water  right,  there  must  be  a  right  to  unity  of 
user  of  the  water,  and,  if  such  right  is  destroy- 
ed, the  common  tenancy  ceases  to  exist. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Tenancy  in  Common,  f  1.] 

6.  Prior  to  March  12,  1885,  no  notice  of  the 
location  or  record  of  the  appropriation  of  a  wa- 
ter right  was  required.  The  act  of  that  date 
(Comp.  St.  1887,  §  1258)  requiring  persons  who 
had  theretofore  acquired  water  rights  to  file  a 
written  declaration  with  the  recorder  by  its 
terms  protected  prior  appropriations.  Held, 
that  the  recording  by  previous  appropriators  of 
a  notice  in  accordance  with  the  act  did  not  of 
itself  constitute  an  appropriation,  nor  affect,  as 
hetween  the  appropriators,  their  respective 
rights  to  the  water,  but  merely  constituted  no- 
tice to  the  world  of  their  claims  under  their  ap- 
propriations. 

7.  Plaintiffs  predecessors  in  interest  appro- 
priated waters  for  irrigation  in  1866.  Defend- 
ant made  a  subsequent  appropriation  in  1871  oi 
1874.  In  1874  the  parties,  by  oral  agreement, 
and  during  that  seaaon  only,  used  the  water  al- 
ternately. During  one  season  in  the  early  SO's 
there  was  a  scarcity  of  water,  and  they  used  the 
same  half  and  half.  In  1885  plaintiff  and  de- 
fendant filed  a  joint  notice  of  their  appropria- 
tion, which  stated  that  the  appropriation  of 
each  amounted  to  200  inches.  Plaintiff  in  no 
manner  waived  or  abandoned  at  any  time  hia 
prior  appropriation.  Held,  that  none  of  the 
things  specified  constituted  a  conveyance  by 
plaintiff  to  defendant  of  any  interest  in  the  for- 
mer's prior  appropriation,  and  there  was  no 
tenancy  in  common  between  them. 

8.  Under  Civ.  Code,  |  4605,  requiring  one  to 
so  use  his  own  rights  as  not  to  infrmge  the 
rights  of  another,  one  who  has  a  prior  right  to 
the  use  of  the  waters  of  one  creek  cannot  let 
those  waters  run  to  waste,  and  use  the  full 
amount  of  his  appropriation  of  the  waters  of 
another  creek  to  the  detriment  of  a  junior  ap- 
propriator of  the  latter  creek ;  hut  such  junior 
appropriator  cannot,  as  of  right,  compel  the 
prior  appropriator  to  exhaust  his  rights  in  the 
former  creek  before  resorting  to  the  use  of  the 
latter  creek. 

9.  Where  a  notice  filed  by  a  party  and  testi- 
mony given  by  him  are  both  before  the  court, 
it  is  not  permissible  to  bring  out,  by  a  cross-ex- 
amination of  the  party,  discrepancies  hetween 
his  testimony  and  the  contents  of  the  notice. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Gallatin  County;  W.  R.  C.  Stew- 
art, Judge. 

Action  by  Theodore  Norman  against  A.  L. 
Corbley.  From  the  Judgment  rendered,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.    Reversed. 

John  A.  Luce,  for  ai^ellant  Hartman  & 
Hartman,  for  respondent. 

POORMAN,  C.  This  is  an  appeal  from  a 
Judgment  and  an  order  overruling  plaintiff's 
motion  for  a  new  trial.  The  complaint  al- 
leges that  the  plaintiff  is  the  prior  appropri- 
ator, and  has  the  prior  right  to  the  use  of  200 
inches  of  the  waters  of  Corbley  creek,  Gal- 
latin county;  that  the  defendant  interfered 
with  this  right.  Plaintiff  asked  Judgment 
tliat  he  be  decreed  to  be  the  owner  of  the 
right  to  the  prior  use  of  200  Inches  of  the 
waters  of  Corbley  creek,  and  that  the  de- 
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fendant  be  restrained  from  Interfering  with 
this  right.  The  answer  of  defendant  denies 
that  the  plaintiff's  prior  appropriation  con- 
sists of  more  than  100  Inches  of  the  waters 
of  said  creek,  and  alleges  an  appropriation 
by  the  defendant;  denies  also  that  the  de- 
fendant bad  interfered  with  the  plaintifC's 
rights. 

It  appears  from  the  facts  of  the  case  that 
the  predecessors  in  interest  of  the  plaintiff 
In  1866  appropriated  certain  waters  of  Cor- 
bley  creek  for  the  purpose  of  irrigating  cer- 
tain lands;  that  the  plaintifC  afterwards  suc- 
ceeded to  the  rights  of  the  original  appropri- 
ators,  both  In  the  water  and  in  the  land; 
that  this  water  so  appropriated  has  been 
used  on  this  land  continuously  since  that 
time;  that  in  1871  the  defendant  appropri- 
ated certain  waters  from  this  same  creek 
for  the  purpose  of  irrigating  lands  then  held 
by  him;  that  the  defendant  has  since  occupied 
said  lands  and  used  said  water  for  that  pur- 
pose; that  neither  party  filed  nor  recorded  any 
notice  of  his  appropriation  imtil  188o,  when, 
by  agreement,  they  filed  one  notice,  which  is 
In  part  as  follows:  "Be  It  known  that  A. 
I*  Corbley  and  Theodore  Xorman  •  •  • 
do  hereby  publish  and  declare,  as  a  legal  no- 
tice to  all  the  world:  I.  That  we  have  a  le- 
gal right  to  the  use,  possession  and  control 
of,  and  claim  four  hundred  (400)  inches  of 
the  waters  of  Corbley  Creek  in  said  County 
and  Territory,  for  irrigating  and  other  pur- 
poses, n.  [Describes  the  land  on  which  the 
water  is  to  be  used.]  III.  That  we  have  tak- 
en said  water  oat  of,  and  diverted  it  from 
said  Corbley  Creek  by  means  of  two  ditches, 
which  said  ditches  are  72  inches  by  48  ditch 
No.  1,  120  inches  by  48  ditch  No.  2  inches  in 
size,  and  carries  or  conducts  200  each  inches 
of  water  from  said  Creek;  said  Ditch  No.  1 
taps  and  diverts  the  water  from  said  stream 
at  a  point  upon  its  South  bank  125  feet 
Northwest  from  a  large  boulder  marked  XX 
and  lying  at,  or  near  the  mouth  of  Corbley 
Canon — said  ditch  No.  2  taps  and  diverts  the 
water  from  said  stream  at  a  point  upon  Its 
North  bank  100  feet  Northwest  of  a  large 
boulder  marked  X  being  278  paces  above  the 
mouth  of  said  Corbley  canon,  thence  running 
or  to  run,  to  and  upon  said  described  land. 
•    ♦    •    IV.  That  we  appropriated  and  took 

said  water  on  the day  of  June  A.  D. 

1866  as  to  dltcta  No.  1  and  ditch  No.  2  was 
appropriated  the  16th  day  of  June,  1874,  by 
means  of  said  ditches.  V.  That  the  name  of 
the  appropriator  of  said  water  as  to  ditch 
No.  1  was  Wm.  H.  Arnold  and  as  to  ditch 
No.  2  A.  L.  Corbley.  •  •  •"  It  is  claimed 
by  the  defendant  that  the  date  "1874"  is  er- 
ror, and  should  read  "1871."  Which  date  Is 
correct  Is  Immaterial  to  the  questions  pre- 
sented on  this  appeal.  The  court  fotmd  to 
the  efTect  that  the  plaintiff  and  defendant 
were  tenants  In  common  of  the  waters  of 
Corbley  creek,  each  to  the  extent  of  one- 
half  thereof,  and  that  each  of  the  parties  Is 
entitled  to  the  use  of  one-half  the  waters 


of  Corbley  creek;  that  the  defendant,  by  the 
use  of  one-half  the  waters  of  the  creek,  had 
not  Interfered  with  plaintiff's  rights;  that 
the  plaintiff  was  not  entitled  to  maintain  this 
action. 

Several  questions  of  law  are  presented 
which  are  conclusive  of  the  case,  and  will  be 
treated  under  appropriate  headings. 

1.  The  plaintiff  filed  a  motion  for  Judg- 
ment on  the  pleadings,  which  motion  was 
overruled.  The  denials  contained  in  the  an- 
swer required  proof  on  the  part  of  the  plain- 
tiff as  to  some  of  the  material  allegations  of 
his  complaint,  and  the  motion  was  properly 
overruled. 

2.  Respondent  claims  that  by  continnal 
user  of  one-half  of  the  waters  of  Corbley 
creek  since  1874  he  has  acquired  a  prescrip- 
tive right  to  continue  the  use  thereof.  Nei- 
ther party  could  acquire  any  title  to  the  cor- 
pus of  this  water,  but  only  to  the  use  there- 
of. Section  1880,  Civ.  Code;  Middle  Creek 
Ditch  Co.  V.  Henry,  15  Mont.  558,  39  Pac. 
1054.  So  long  as  the  plaintiff  had  all  the 
water  his  necessity  required,  he  could  not 
complain,  nor  raise  any  question  as  to  the 
right  of  the  defendant  to  use  all  that  remain- 
ed. 'In  order  to  obtain  a  right  by  prescrij)- 
tion,  it  is  necessary  that  during  the  prescrip- 
tive period  an  action  could  have  been  main- 
tained by  the  party  against  whom  the  right 
Is  claimed."  Chessman  v.  Hale  (Mont)  79 
Pac.  254;  Church  v.  SUllwell  (Colo.  App.)  54 
Pac.  395.  There  is  no  evidence  In  this  record 
that  plaintiff  did  not  have  all  the  water  re- 
quired for  bis  use  from  the  date  of  its  appro- 
priation to  the  time  this  dispute  arose,  and 
the  claim  of  a  prescriptive  right  cannot  be 
maintained. 

3.  To  sustain  the  findings  of  the  court  It  Is 
necessary  that  there  should  have  been  either 
an  abandonment  of  plalntifTs  prior  appropri- 
ation or  a  conveyance  of  an  Interest  therein. 
"Abandonment  is  the  giving  up  of  a  thing 
absolutely  without  reference  to  any  particu- 
lar person  or  purpose."  1  Cyc.  4.  Neither 
party  could  abandon  to  the  other,  either  with 
or  without  a  consideration,  for  that  would 
amount  to  a  sale  or  gift.  Abandonment  Is  a 
matter  of  intention.  Middle  Greek  Ditch  Co. 
V.  Henry,  16  Mont.  558,  39  Pac.  1054;  Wood 
v.  Lowney,  20  Mont.  273,  50  Pac.  794.  To 
constitute  an  abandonment  here,  it  would  be 
necessary  that  there  be  an  absolute  surren- 
der of  the  rights  acquired  by  the  appropria- 
tions of  1866  and  1871  or  1874,  and  the  ta- 
Itlation  of  a  new  right  subsequent  to  the 
abandonment.  This  new  right  is  claimed  un- 
der the  notice  of  1883.  This  notice  itself  does 
not  contain  any  evidence  of  any  intention  to 
abandon,  but  adheres  to  the  original  appro- 
priations, and  both  plaintiff  and  defendant 
deny  that  there  was  any  intention  to  aban- 
don. There  is  nothing  in  this  record  that 
sustains  any  plea  of  abandonment 

4.  To  constitute  a  tenancy  in  common, 
there  must  be  a  right  to  the  unity  of  posses- 
sion (17  Am.  &  Eng.  Enc.  L.  [2d  SdJ  651, 
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and  cases),  and  If  this  right  Is  destroyed  the 
tenancy  no  longer  exists.  With  respect  to 
a  water  right  this  unity  must  extend  to  the 
right  of  user,  for  the  parties  can  have  no 
title  to  the  water  itself.  The  plaintiff's  right 
was  Initiated  in  1866,  and  his  ditch  tapped 
the  creek  on  the  south  bank,  and  extended 
southwest  to  the  lands  Irrigated.  The  de- 
fendant's right  was  Initiated  In  1871  or  1874, 
and  his  ditch  tapped  the  creek  on  the  north 
bank,  and  extended  northwest  to  the  lands 
irrigated.  Neither  piece  of  land  could  be  Ir- 
rigated from  the  other  ditch.  The  rights 
acquired  by  virtue  of  these  former  appropri- 
ations were  vested  and  complete  prior  to  the 
filing  of  this  notice  In  1885.  That  notice  was 
not  an  appropriation,  but  a  declaration  relat- 
ing to  former  appropriations.  Prior  to 
March  12,  1885,  no  notice  of  location  or  rec- 
ord of  appropriation  was  required.  The  very 
terms  of  the  act  Itself  protected  prior  ap- 
propriations. Section  1258,  dlv.  5,  Comp.  St. 
1887;  Salazar  v.  Smart,  12  Mont.  3a),  30 
Pac.  676.  The  recording  of  that  declaration 
only  had  the  effect  of  gl\1ng  notice  to  the 
world  that  these  parties  claimed  certain  ap- 
propriations. Murray  v.  Tlngley,  20  Mont. 
260,  50  Pac.  723.  The  appropriation  claimed 
l>y  plaintiff  was  complete  In  1866.  The  evi- 
dence Is  not  specific  as  to  the  exact  number 
of  Inches  appropriated.  Arnold,  the  original 
appropriator  of  the  Norman  water  right,  tes- 
tified that  he  constructed  that  ditch  In  1866, 
and  that  "it  carried  all  the  water  there  was 
In  the  creek  at  that  time."  and  the  defendant 
testified  that  "four  hundred  Inches  is  the 
average  flow  of  this  stream,  though  it  varies 
at  times  from  one  hundred  Inches  to  six  hun- 
dred Inches."  In  the  notice  of  water  right 
filed  In  1885  each  party  concedes  that  the 
other's  ditch  carries  200  Inches,  and  claim 
an  appropriation  of  200  Inches  of  water  car- 
ried by  each  ditch,  and  they  relate  this  back 
to  the  date  of  the  respective  appropriations. 
This  la  a  tacit  admission  that  each  of  these 
appropriations  was  200  Inches  of  the  waters 
of  Corbley  creek;  but  the  Norman  appropria- 
tion was  prior  In  time  to  the  Corbley  appro- 
priation. When,  then,  did  Corbley  acquire 
any  Interest  In  this  prior  appropriation? 
There  was  neither  abandonment  nor  waiver 
by  plaintiff  of  this  prior  right.  The  notice 
of  1885  does  not  purport  to  be  and  is  not  a 
conveyance,  and  there  Is  no  evidence  of  any 
conveyance,  either  written  or  oral.  If  an  oral 
conveyance  could  be  made.  There  is  evi- 
dence that  In  1874  the  parties,  by  oral  agree- 
ment, and  during  that  season  only,  used  the 
water  alternately;  but  this  was  not  a  con- 
veyance. The  defendant  also  testified  that 
during  one  season  In  the  early  SO's  there 
was  a  scarcity  of  water,  and  he  and  Mr.  Nm^ 
man  used  the  water  half  and  half;  but  this 
was  not  a  conveyance,  nor  is  it  evidence  that 
one-half  the  water  was  not  sufficient  for 
plalntifTs  use.  It  appears  from  this  record 
that  there  was  not  any  unity  of  possession  In 
the  ditches,  land,  date  of  appropriation,  use 


of  the  water,  or  the  right  to  Its  use,  and 
there  Is  no  tenancy  In  common.  See  Crowder 
V.  McDonnell,  21  Mont.  367,  54  Pac.  43. 

It  appears  from  the  evidence  that  the 
plaintiff  has  a  prior  right  to  the  use  of  125 
inches  of  the  waters  of  Limestone  creek,  but 
the  defendant  cannot,  as  of  right,  compel  the 
plaintiff  to  exhaust  hlB  rights  In  Limestone 
creek  before  he  can  resort  to  the  right  of  his 
use  to  the  waters  of  Corbley  creek.  This 
would  interfere  with  the  rights  of  Junior  ap- 
propriators,  if  there  are  any,  to  the  waters 
of  Limestone  creek,  who  are  not  parties  to 
this  suit.  The  plaintiff,  it  Is  true,  would  not 
be  permitted  by  a  court  of  equity  to  permit 
the  water  of  Limestone  creek  to  run  to 
waste,  and  at  the  same  time  use  the  full 
amount  claimed  by  him  of  the  waters  of 
Corbley  creek,  to  the  detriment  of  a  Junior 
appropriator  (section  4603,  Civ.  Code);  but 
this  fact  would  not  affect  the  abstract  right 
of  plaintiff,  nor  destroy  the  rights  acquired 
by  his  prior  appropriation. 

The  conrt,  having  found  that  the  plaintiff 
and  defendant  were  tenants  In  common,  did 
not  fix  the  date  of  the  respective  appropria- 
tions, but,  Inasmuch  as  this  theory  cannot  be 
sustained,  upon  the  retrial  of  the  case  it  will 
be  the  duty  of  the  court  to  fix  the  dates  of 
these  respective  appropriations  by  the  plain- 
tiff and  defendant,  and  to  determine  the 
amount  of  plaintiff's  appropriation.  McDon- 
ald V.  Lnnnen,  19  Mont.  78,  47  Pac.  648. 

The  appellant  also  complains  that  he  was 
not  permitted  to  cross-examine  the  defendant 
more  fully  regarding  this  notice  of  appropri- 
ation filed  In  1885.  From  the  offer  made  It 
appears  that  the  object  of  this  evidence  was 
to  show  that  there  was  a  difference  between 
the  testimony  of  the  witness  and  the  contents 
of  the  notice  of  1885.  The  evidence  for  that 
particular  purpose  was  not  admissible,  for 
both  the  notice  and  the  testimony  were  be- 
fore the  court,  and  the  court  could  determine 
what  difference,  If  any,  existed. 

We  think  this  Judgment  and  order  should 
be  reversed. 

CLAYBERG,  C.  C,  and  BLAKE,  C,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded. 

HOLLOWAY,  ,T.,  being  disqualified,  takes 
no  part  In  tbia  decision. 


FORRESTER  et  al.  v.  BOSTON  ft  M.  CON- 
SOL.  COPPER  &  SILVER  MIN. 
CO.  et  al. 
(Supreme  Court  of  Montana.    March  18,  1005.) 

BECEIVEBS— COMTESSATION— DETERiUNATION. 

Where  a  receiver's  appointment  was  valid, 
and  the  court  on  a  former  appeal  held  that  he 
should  be  retained  pending  the  appeal,  unless 
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the  district  court  otherwise  ordered,  and  in  or- 
dering the  discharge  of  the  receiver  reversed  the 
order  of  appointment  without  prejudice  to  the 
receiver's  right  to  be  reimbursed  out  of  the 
trust  estate  for  any  amounts  he  might  have 
properly  expended  or  become  liable  to  pay,  and 
to  be  compensated  for  his  services,  such  deci- 
sions constituted  the  law  of  the  case,  and  en- 
titled the  receiver  to  payment  for  services  for 
the  time  he  was  actually  engaged  in  efforts  to 
obey  the  directions  of  the  district  court  when 
not  stayed  by  the  Supreme  Court,  and  for  serv- 
ices wlien  actually  in  possession  of  the  property, 
together  with  a  nominal  amount  for  the  time 
during  which  his  efforts  were  stayed,  and  for  the 
time  he  was  in  office  after  he  turned  the  proper- 
ty back  to  the  owners,  notwithstanding  he  should 
have  been  discharged  on  a  former  date,  when 
defendant  offered  in  writing  to  comply  with 
plaintiff's  demands  in  the  smt  in  whidt  the  re- 
ceiver was  appointed. 
Holloway,  J.,  dissentins. 

On  rehearing.    Denied. 
For  former  opinion,  see  76  Pac.  2.    See, 
also,  76  Pac.  211. 

MILBURN,  J.  This  case  has  come  before 
us  on  motion  for  rehearing,  the  former  opin- 
ion appearing  in  30  Mont.  181,  76  Pac.  2. 

After  consideration  of  tbe  motion  for  re- 
bearlng  tbe  same  is  denied,  a  rehearing  not 
being  necessary.  But  of  our  own  motion  we 
have  taken  tbe  case  up  for  reconsideration, 
and  we  bave  concluded  that  the  decision  and 
opinion  rendered  after  tbe  original  bearing, 
and  referred  to  above,  should  be  modified. 
Tbe  only  point  in  the  motion  for  rehearing 
worthy  of  consideration  is  that  made  as  to 
tbe  compensation  of  tbe  receiver. 

In  tbe  former  opinion  we  said:  "Inasmuch 
as  tbe  receiver  should  have  been.  In  justice, 
discharged  certainly  as  early  as  April  5, 
1898  [1899],  when  tbe  defendants  offered.  In 
writing,  to  do  the  very  things  that  the  plain- 
tiffs prayed  to  have  done  by  decree  of  court, 
we  bold  that  be  may  be  compensated  In  a 
reasonable  sum  for  services  rendered  by 
blm  prior  to  said  last-mentioned  date,  and 
be  reimbursed  for  all  proper  and  reasonable 
expenses  incurred  prior  thereto,  and  that  be 
receive  nothing  and  be  allowed  nothing  for 
any  services  or  expenses  alleged  to  have  been 
rendered  or  Incurred  after  that  date  out 
of  the  property  of  the  defendants,  excepting, 
possibly,  a  reasonable  sum  for  the  services 
of  a  bookkeeper  aiding  in  rendition  of  ac- 
counts to  the  court."  After  further  con- 
sultation, we  conclude  that  tbe  position  of  the 
receiver  Is  correct  In  part.  As  he  says,  and 
as  we  say  In  the  first  opinion  herein,  the 
appointment  of  the  receiver  was,  in  1900, 
held  by  this  court  to  be  valid.  He  was  law- 
fully and  properly  appointed.  If  the  de- 
fendants had  not  done  tbe  things  complain- 
ed of  by  the  plaintiffs,  then  the  receiver  would 
not  have  been  asked  for,  and  any  action 
of  the  court  would  not  have  been  needed. 
The  receiver  entered  upon  the  performance 
of  his  duties  on  December  15,  1898,  and  was 
such  officer  of  tlie  court  until  this  court  on 
.Tune  8,  1900,  reversed  the  order  of  the  dis- 
trict court  of  April   10,   1890,  denying  de- 


fendants' motion  to  vacate  tiie  order  ap- 
pointing tbe  receiver.  He  was  in  possession 
of  tlie  property  only  from  the  8th  to  the 
13tb,  Inclusive,  of  April,  1899.  He  was. 
prior  to  the  8tb  of  April,  making  some  effort 
to  perform  bis  duty,  being  stayed  most  of 
tbe  time  by  the  order  of  this  court  After 
April  13,  1899,  until  bis  discbarge  as  a  result 
of  our  decision  of  June  8,  1900,  supra,  be  did 
not  and  could  not  do  anything,  or  have  any 
responsibility  resting  upon  blm,  not  having 
any  property  In  his  hands.  He  should  not 
be  deprived  of  compensation  because  the  de- 
fendants bad  done  or  offered  to  do  equity 
upon  April  3,  1899. 

The  district  court  erred.  It  Is  true.  In  not 
discharging  him  when  the  defendants  rem- 
edied the  evils  complained  of  in  tbe  com- 
plaint of  plaintiffs;  but  tbe  appointment  was 
valid,  and  be  was  retained  in  olBce,  this 
court,  wrongly  or  rightly,  having  said  (For- 
rester V.  Boston  &  Mont.  Con.  Copper  &  Sli- 
ver Mln.  Co.,  56  Pac.  868,  22  Mont.  430)  that 
"the  receiver  should  be  retained  pending  this 
appeal,  unless  the  district  court  otherwise 
orders."  He  was  lawfully  In  possession. 
Later  the  property,  upon  the  execution  of  a 
bond,  was  surrendered  April  13,  1899,  by  the 
order  of  our  court,  to  tbe  defendants.  This 
court,  when  ordering  the  discharge  of  tbe 
receiver  (Forrester  et  al.  v.  Boston  &  Mon- 
tana Con.  Copper  &  Sliver  Mln.  0>.,  24  Mont. 
153,  61  Pac.  309),  said:  "The  order  refusing 
to  vacate  tbe  order  of  December  15,  1898. 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  district  court  to  render  and 
cause  to  be  entered  a  judgment  and  decree 
In  favor  of  the  plaintiffs  and  against  tbe 
defendants  in  conformity  to  the  offer  made, 
and  thereupon  forthwith  to  vacate  or  dis- 
charge tbe  order  appealed  from,  such  vaca- 
tion or  discharge  to  take  effect  as  of  the  date 
of  such  judgment  so  to  be  rendered  and  en- 
tered, but  without  prejudice  to  any  right  of 
tbe  receiver  to  be  reimbursed  out  of  the 
trust  estate  for  any  amounts  he  may  have 
properly  expended  or  become  liable  to  pay. 
and  to  be  compensated  for  his  services." 
This  court  having  declared  and  adjudged 
that  the  receiver  had  been  lawfully  appoint- 
ed, and  he  having  been  lawfully  in  office 
until  discharged.  In  accordance  with  the  or- 
der of  this  court  of  June,  1900,  we  must  ad- 
mit that  on  account  of  tbe  law  of  this  case 
as  formerly  settled  we  were  In  error  In  hold- 
ing, as  we  did,  that  be  should  not  be  paid 
out  of  the  property  of  the  defendants,  or  by 
them,  for  any  services  rendered  after  April 
5,  1899,  the  day  when  he  should  have  been 
discharged  on  account  of  tbe  defendants 
having  complied  with  the  demands  of  the 
plaintiffs.  He  should  be  paid  a  reasonable 
sum  for  his  services  for  the  time  when  he 
was  actively  engaged  In  efforts  to  obey  the 
directions  of  tbe  district  court,  when  not 
stayed  by  this  court  and  for  bis  services 
when  actually  In  possession  of  the  property 
for  tbe  six  days,  and  a   nominal   amount 
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for  the  time  when  stayed,  and  a  nominal 
sum  for  the  time  he  was  In  office  after  the 
13th  day  of  April,  1899,  when  he  turned  the 
property  all  back  to  the  owners.  The 
amount  due  him  is  chargeable,  under  the 
law  of  this  case,  to  the  defendants.  In  de- 
termining bow  much  is  due  to  the  receiver, 
the  court  will  find  out  how  much  he  did 
which  It  was  his  duty  to  do,  and  how  well 
he  did  it.  Thus  we  briefly  state  or  summarize 
what  is  said  in  Hlckey  et  al.  v.  Parrot  Sil- 
ver &  Copper  C!o.,  32  Mont ,  79  Pac.  698, 

as  to  what  the  court  should  consider  In  fixing 
compensation  of  the  receiver. 

All  that  is  said  in  the  opinion  on  the 
original  hearing  herein,  and  not  modified 
hereby,  is  affirmed.  The  motion  is  denied, 
and  the  cause  is  remanded,  with  directiwis 
to  the  district  court  to  proceed  in  accordance 
with  the  views  herein,  and  heretofore  in  the 
original  opinion,  expressed. 

Motion  denied,  and  cause  remanded. 

BRANTLY,  C.  J.,  concurs. 

HOLLOW  AY,  .T.  I  dissent  At  the  time 
the  original  decision  in  this  case  was  ren- 
dered I  was  of  the  opinion,  as  expressed  In 
my  separate  opinion  then  delivered,  that  the 
record  contains  sufficient  evidence  to  enable 
this  court  to  proceed  and  determine  the  only 
controversy  involved  here,  under  the  provi- 
sions of  section  21  of  the  Code  of  Civil 
Procedure,  as  amended  by  an  act  of  the 
Second  Extraordinary  Session  of  the  Eighth 
Legislative  Assembly,  approved  December 
10,  1903.  I  am  still  of  that  opinion,  and 
therefore  do  not  agree  with  the  majority  of 
the  court  in  the  disposition  which  should 
be  made  of  this  case. 


NOYBS  v.  YOUNG  et  al. 
(Supreme  Court  of  Montana.    March  18,  1905.) 

CONTRACTS  —  ACCOUNT  STATED — ACTION — CON- 
8IDEBATI0N  —  PLEADING  AND  PROOF— 8TAT- 
tJTES  —  CONTINGENCY  —  UNCBBTAINTT— PAB- 
TIB8 — ADMINISTRATRIX — COMPLAINT  —  ALLE- 
GATION OF  OFFICIAL  CAPACITY— WHEN  UN- 
NECE8SABY  —  ADMISSIONS  —  JUDGMENT  — 
FOBBEABANCE  TO  SUE— EVIDENCE— ADMISSI- 
BILITY—LIMITATIONS. 

1.  An  instrument  arising  from  and  based  on 
transactions  had  between  the  parties  at  its  date, 
acknowledging  an  indebtedness,  and  promising 
to  pay  it,  is  a  contract 

2.  An  instrument  which  is  the  result  of  an 
agreement  relating  to  past  transactions,  ac- 
knowledging an  indebtedness  and  promising  to 
pay  it,  is,  in  effect  an  account  stated,  on  which 
an  action  may  be  Imsed,  and,  in  the  absence  of 
fraud,  error,  or  mistake  in  its  execution,  is  con- 
clusive between  the  parties. 

3.  Civ.  Code,  i  2168.  declares  that  a  written 
instrument  is  presumptive  evidence  of  a  consid- 
eration, and  section  2170  provides  that  the  bur- 
den of  showing  a  want  of  consideration  sufficient 
to  support  an  instrument  lies  with  the  party 
seeking  to  invalidate  it.  IleU,  in  an  action  on 
an  instrument  acknowledging  an  indebtedness 
and  promising  to  pay  it  that  no  consideration 


need  be  averred  or  proved  independently  of  the 
proof  of  the  contract  itself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  §§  40S-407,  1600-1003.] 

4.  In  an  action  on  an  instrument  acknowledg- 
ing an  indebtedness,  and  promising  to  pay  it  on 
the  happening  of  a  certain  contingency,  the  actual 
occurrence  of  the  contingency  renders  untenable 
a  contention  that  the  contract  is  void  for  un- 
certainty. 

5.  A  promisor  may  bind  himself  by  merging 
an  oral  agreement  into  a  written  contract,  and 
cannot  escape  liability  merely  because  the  con- 
sideration bad  passed  to  the  promisee  prior  to 
the  execution  of  the  written  contract 

6.  Where  an  administratrix  is,  by  order  of 
court,  made  a  party  to  a  suit  commenced  by  her 
decedent,  no  allegation  of  her  official  capacity 
is  required. 

7.  In  an  action  on  an  instrument  representing 
an  indebtedness  to  become  due  on  the  happening 
of  a  certain  contingency  the  admission  in  the  an- 
swer of  the  execution  of  the  instrument  its  as- 
signment to  the  plaintiff,  the  happening  of  the 
contingency,  and  nonpayment  entitled  plaintiff, 
as  assignee,  to  judgment. 

8.  Parol  evidence  is  admissible  to  show  that 
the  consideration  for  a  written  contract  was  for- 
bearance to  sue. 

9.  Where  a  sister  of  a  decedent  makes  a  claim 
in  behalf  of  the  decedent's  estate,  and  her  right 
to  recover  was  disputed  by  the  alleged  debtor, 
the  settlement  of  the  claim  and  the  agreement 
to  forbear  suing  thereon  was  a  sufficient  consid- 
eration for  the  execution  of  a  contract  between 
the  sister  and  the  alleged  debtor,  and  in  an  ac- 
tion thereon  it  was  not  necessary  to  determine 
whether  the  sister  could  have  successfully  main- 
tained the  claim  against  the  alleged  debtor. 

10.  Where  a  contract  was  made  to  become  due 
on  the  happening  of  a  certain  contingency,  a  suit 
brought  within  eight  years  after  the  happening 
of  the  contingency,  but  more  than  eight  years 
from  the  date  of  the  execution  of  the  contract, 
was  not  barred. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  E.  W. 
Harney,  Judge. 

Action  by  John  Noyes  against  W.  H.  Young 
and  others.  The  death  of  the  plaintifit  being 
suggested,  the  court  ordered  Elmlra  Noyes, 
administratrix  of  his  estate,  substituted  as 
plaintiff.  From  a  Judgment  for  plalntifF,  de- 
fendants appeal.    Affirmed. 

W.  A.  Clark,  Jr.,  J.  L.  Templeman,  and  W. 
P.  Gilchrist,  for  appellants.  Forbis  &  Ev- 
ans, Forbls  &  Matteson,  and  M.  J.  Cavanaugh, 
for  respondent 

POORMAN,  C.  This  action  was  brought 
by  John  Noyes,  who  died  pending  suit  and 
Elmlra  Noyes,  administratrix  of  his  estate, 
was  by  order  of  court  substituted  as  the 
plaintiff.  The  appeal  is  from  a  Judgment 
and  the  order  overruling  a  motion  for  a  new 
trial. 

The  plaintiff  alleges:  That  defendant 
Young  was  Justly  Indebted  to  one  Orlena  E. 
Price  in  a  sum  exceeding  $5,000  for  moneys 
bad  and  received  by  said  defendant  for  the 
use  and  benefit  of  Orlena  E.  Price.  That 
said  defendant  and  Orlena  E.  Price,  by  a  mu- 
tual agreement,  settled  and  compromised  the 
said  indebtedness  then  existing,  and  by  said 
mutual  agreement  and  compromise  the  amount 
of  the  said  indebtedness  between  the  parties 
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was  fixed  at  the  sum  of  $5,000,  which  sum 
Young  agreed  to  pay  to  said  Orlena  E.  Price. 
That  she  had  made  demand  therefor,  but 
that  Toung  had  not  paid  the  same.  That  she 
threatened  to  and  was  about  to  commence 
an  action  against  Toung  to  recover  of  him 
this  amount  That  on  the  19th  day  of  March, 
1888,  the  defendant  Young  executed  and  de- 
livered to  the  plalntlET  his  agreement  as  fol- 
lows: "In  consideration  of  my  being  Justly 
Indebted  to  Orlena  B.  Price,  In  the  sum  of 
five  thousand  dollars,  I,  William  H.  Young, 
of  Butte,  Silver  Bow  County,  Mt.,  do  hereby 
agree  that  in  the  event  of  my  selling  or  other- 
wise disposing  of  the  'Cora'  lode  Claim,  situ- 
ated in  Summit  Valley  Mining  District.  Sil- 
ver Bow  County,  Montana,  or  any  Interest  In 
said  lode  claim  for  cash,  or  for  any  consider- 
ation other  than  a  corporate  stock  considera- 
tion, I  will  upon  so  selling  or  dlsixtsing  of 
such  property,  pay  to  Orlena  E.  Price,  the 
sum  of  five  thousand  dollars, — Provided,  that 
In  the  event  of  my  giving  a  bond  for  a  deed 
upon  such  property,  such  bonding  shall  not 
be  construed  as  a  disposing  of  such  property, 
unless  1  should  receive  a  payment  or  pay- 
ments, uiKin  such  bond,  in  which  event  I 
agree  to  pay  50%  of  the  amount  of  such  pay- 
ment so  received,  to  the  said  Orlena  E.  Price, 
to  be  applied  by  her  upon  the  said  $5,000.00 
Indebtedness,  until  such  time  as  said  indebt- 
edness la  fully  paid.  Provided,  further,  that 
In  the  event  of  my  leasing  the  said  property, 
50%  of  the  royalty  or  rent  received  for  the 
property  so  leased  shall  be  applied  by  me  In 
payment  of  said  $5,000.00  indebtedness,  until 
the  said  indebtedness  Is  fully  paid.  Should 
I  convey  any  interest  In  the  said  Lode  Claim 
to  a  corporation  and  stock  of  such  corpora- 
tion be  Issued  In  payment  for  such  interest 
so  conveyed  I  do  hereby  agree  thereupon  to 
transfer  to  the  said  Orlena  E.  Price  stock  of 
such  corporation  to  the  value  of  five  thou- 
sand dollars,  to  be  valued  at  the  market  value 
of  such  stock.  Dated  this  19th  day  of  March, 
A.  D.  1888.  [Signed]  W.  H.  Young.  For 
valuable  consideration  we  hereby  assign  the 
within  to  John  Noyes,  Orlena  E.  Price, — 
John  W.  Price,  Aug.  20th,  1888.  Duly  veri- 
fied. Endorsed  Filed.  June  29th,  1901." 
That  the  consideration  for  said  agreement 
was  the  promise  on  the  part  of  Orlena  E. 
Price  to  refrain  from  and  forbear  bringing 
suit  to  recover  said  indebtedness.  That  Or- 
lena B.  Price  afterwards,  for  a  valuable  con- 
sideration, sold,  assigned,  transferred,  and 
set  over  to  the  plaintiff,  John  Noyes,  this 
agreement.  That  the  contingency  named  In 
the  agreement  had  happened.  That  Young 
had  not  paid  the  sum  of  $.'),000,  or  any  part 
thereof.  That  the  same  was  then  due.  The 
defendant  admitted  the  execution  of  this  con- 
tract; admitted  the  assignment  to  Xoyes; 
admitted  the  happening  of  the  contingency: 
admitted  that  he  had  not  paid  the  sum  named 
therein,  or  any  amount  thereof;  denied  that 
there  was  any  promise  to  forbear  suing ;  de- 
nied that  there  was  any  consideration  for  the 


contract  whatsoever ;  and  alleged  that  at  the 
time  of  the  execution  of  the  contract  be  was 
the  owner  of  an  Interest  in  the  Cora  lode 
claim;  that  Orlena  E.  Price  r^resaited  to 
him  that  she  had  sold  or  could  sell  said  claim 
to  one  Conrad  for  the  sum  of  $60,000;  and 
that  the  $5,000  named  in  the  contract  was 
the  amount  of  the  commission  which  would 
be  due  to  Orlena  B.  Price  in  the  event  sbe 
made  the  sale  of  the  property  to  Conrad,  but 
that  such  sale  was  never  made,  and  that 
there  was,  therefore,  no  consideration  for 
the  contract  Defendant  also  alleged  that 
action  on  the  contract  was  barred  by  the  stat- 
ute of  limltationii.  It  appears  from  the  evi- 
dence on  the  part  of  plaintiff  that  the  con- 
tract on  which  the  action  is  founded  grew 
out  of  a  claim  made  by  Orlena  E.  Price 
against  defendant  Young  on  account  of  money 
and  property  belonging  to  her  deceased  broth- 
er's estate,  which  she  claimed  was  converted 
by  Young.  The  case  was  tried  before  a  jury, 
and  a  verdict  rendered  in  favor  of  the  plain- 
tiff. Judgment  was  entered  thereon  against 
defendant  Young,  the  action  as  to  ail  the 
other  defendants  having  been  dismissed. 
From  this  Judgment  and  an  order  overruling 
defendant's  motion  for  a  new  trial  this  ap- 
I)eal  is  taken. 

Plaintiff  submitted  her  case  upon  the  ad- 
missions contained  In  the  separate  answer 
of  defendant  Young,  and  rested  her  case  in 
chief  upon  these  admissions.  Defendant  then 
moved  for  a  nonsuit  ui>ou  the  grounds:  (1) 
That  the  contract  sued  on  was  void  for  want 
of  consideration,  want  of  mutuality,  and  was 
uncertain;  was  merely  evidence  of  an  ac- 
count stated.  (2)  That  plaintiff  pleads  a  for- 
bearance to  sue  as  a  consideration ;  that  tills 
is  denied  by  the  defendant,  and  that  no  evi- 
dence was  offered  to  sustain  this  allegation  of 
the  complaint ;  that  the  admissions  in  defend- 
ant's answer  are  immaterial,  in  that  they  in 
no  way  constitute,  tend  to  constitute,  or  make 
out  a  cause  of  action  for  the  plaintiff.  This 
motion  for  nonsuit  was  overruled. 

Viewing  the  Instrument  on  which  the  ac- 
tion is  based,  we  find  a  positive,  unequivocal 
written  admission  of  indebtedness  on  the 
part  of  appellant  payable  to  Orlena  E.  Price; 
the  specification  of  several  contingencies,  up- 
on the  happening  of  any  one  of  which  the 
sum  admitted,  or  gome  part  of  it  would  be- 
come due;  and  a  statement  as  to  the  man- 
ner in  which  payments  were  to  be  made. 
If  this  instrument  arises  from  and  Is  based 
upon  transactions  had  between  the  parties 
at  its  date,  it  is  as  purely  a  contract  as  is  a 
promissory  note  that  became  due  on  the  hap- 
pening of  a  contingency,  for  It  acknowledges 
an  indebtedness,  and  promises  to  pay  it 
If  It  is  the  result  of  an  agreement  relating 
to  past  transactions,  it  Is,  In  effect  an  ac- 
count stated,  and  as  such  Is  a  contract  on 
which  an  action  may  be  based.  "  'Prom  an 
account  stated  the  law  implies  a  promise  to 
pay  whatever  balance  is  thus  acknowledged 
to  be  due.'    Chace  t.   Trafford,   116  Mass. 
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629,  17  Am.  Rep.  171.  It  Is  not  necessary 
that  there  should  be  an  express  promise  to 
pay.  •  •  •  On  the  contrary,  there  is  an 
Implied  promise  In  law  on  the  part  of  him 
against  whom  the  balance  is  found  to  pay, 
and  action  Is  maintainable  thereon."  Volght 
T.  Brooks,  19  Mont  374,  48  Pac.  549.  See, 
also,  Stagg  &  Conrad  t.  St.  Jean,  29  Mont. 
288,  74  Pac.  740;  Martin  v.  Helnze,  30  Mont 
— ,  77  Pac.  427.  In  the  Martin  Case,  Chief 
Justice  Brantly,  speaking  for  the  court,  uses 
this  language:  "An  account  stated  is  an 
agreement  between  the  parties,  either  ex- 
pressed or  implied,  that  all  the  items  are 
correct.  [Citing  cases.]  The  action  is  based 
upon  the  agreement,  the  consideration  of 
which  is  the  original  account,  and  the  agree- 
ment has  the  force  of  a  contract  This  con- 
tract is  the  cause  of  action,  and  the  plnin- 
tlft  must  recover  upon  It,  or  fall  in  the  ac- 
tion. [Citing  cases.]  It  Is  therefore  not 
necessary,  nor  Is  it  permissible,  to  prove  the 
items  of  the  original  account.  They  may 
not  be  Inquired  Into  or  surcharged,  except 
upon  the  ground  of  fraud,  error,  or  mistake 
In  the  settlement  of  the  balances  [citing 
cases],  and  then  only  when  the  fraud,  error, 
or  mistake  upon  which  the  agreement  is 
sought  to  be  impeached  is  specifically  alleg- 
ed in  the  answer."  To  the  same  effect  is 
the  decision  In  Johnson  v.  Tyng,  37  N.  Y. 
Supp.  510,  1  App.  Dlv.  CIO.  Thete  is  no  al- 
legation In  this  answer  that  there  was  any 
fraud,  error,  or  mistake  in  the  execution 
of  this  contract.  A  written  Instrument  Is 
presumptive  evidence  of  a  consideration, 
and  the  burden  of  showing  want  of  consld- 
emtiou  lies  with  the  attacking  party  (sec- 
tions 2160,  2170,  Civ.  Code),  and  no  consid- 
eration need  be  averred  in  the  complaint 
avilllams  V.  Hall,  79  Cal.  606,  21  Pac.  965; 
Henke  v.  Eureka  Endowment  Association, 
100  Cal.  429,  34  Pac.  1089).  This  action  Is 
based  upon  the  contract,  not  upon  ante- 
cedent matters.  The  contract  imports  a  con- 
sideration, and  none  need  be  averred  or 
proven  Independently  of  the  proof  of  the 
contract  Itself,  and.  If  averred,  it  can  have 
no  greater  effect  than  to  narrow  the  issue. 
Murray  v.  N.  Y.  Life  Ins.  Co.,  83  N.  Y.  23G, 
was  an  action  to  recover  upon  two  life  In- 
surance policies.  The  complaint  alleged, 
among  other  things,  that  the  death  of  the 
Insured  was  not  caused  by  the  breaking  of 
any  of  the  conditions  and  agreements  in 
either  of  the  policies.  The  defendant  it  ap- 
pears, had  admitted  the  Issuance  of  the  poli- 
cies, their  nonpayment,  and  the  death  of  the 
insured,  and  relied  upon  an  affirmative  de- 
fense, claiming  thereby  the  right  to  open 
and  close  the  case.  The  court  referred  to 
this  allegation  In  the  complaint,  and  said: 
"This  allegation  was  not  required,  and  all 
that  was  essential  to  make  out  a  cause  of 
action  was  a  statement  of  the  contract,  the 
death  of  the  assured,  and  the  failure  to  poy 
as  provided.  The  insertion  of  an  unneces- 
sary allegation  In  the  complaint,  which  the 


plaintiff  was  not  required  to  aver  or  to  prove 
in  order  to  establish  his  case,  could  not  and 
did  not  deprive  the  defendant  of  his  right 
to  the  affirmative,  if  such  right  actually  ex- 
isted. As  the  allegation  referred  to  was  not 
properly  there  for  the  purpose  of  making 
out  a  good  cause  of  action,  the  complaint 
must  be  regarded  as  If  it  contained  no  such 
averment"  Wormouth  v.  Hatch,  33  Cal. 
121;  Gebhart  v.  Fraacls,  82  Pa.  78;  vol. 
2.  Abbott's  Trial  Brief,  002;  Cobum  v.  Trav- 
elers' Ins.  Co.,  145  Mass.  22G,  13  X.  E.  COi. 

It  is  also  claimed  that  the  contract  is  void 
for  uncertainty  because  the  happening  of 
the  contingency  upon  which  the  payment  de- 
pends lies  wholly  with  the  promisor,  the 
defendant  Young.  No  such  question  arises 
In  this  case,  because  here  the  contingency 
did  happen.  Had  the  defendant  prevented 
the  contingency  from  happening,  and  plain- 
tiff had  broxight  suit  alleging  bad  faith  on 
the  part  of  the  defendant,  the  question  would 
then  be  presented.  A  contingency  cannot 
be  called  uncertain  when  it  has  actually  oc- 
curred. 

It  Is  further  claimed  that.  If  the  defend- 
ant was  Indebted  to  Orlena  E.  Price,  he  was 
bound  to  pay  that  Indebtedness,  and  that 
his  promise  so  to  do  was  not  a  sufficient  con- 
sidcratiou  for  this  contract  One  may  not 
claim  an  advantage  by  merely  agreeing  to 
do  that  which  he  Is  already  legally  bound 
to  do;  but  this  does  not  prevent  him  from 
binding  himself  by  merging  an  oral  agree- 
ment into  a  written  contract,  nor  does  It 
enable  him  to  escape  the  written  contract 
merely  because  the  consideration  had  passed 
to  him  prior  to  the  execution  of  such  con- 
tract. 

It  is  also  claimed  that  the  official  capacity 
of  plaintiff  is  not  alleged  In  the  complaint. 
It  appears,  however,  that  after  the  action 
was  commenced  the  death  of  the  plaintiff, 
John  Noyes,  was  suggested,  and  that  this 
administratrix  was  substituted  as  plaintiff 
by  order  of  the  court.  Not  being  made  a 
party  by  the  action  of  the  parties,  but  by 
the  order  of  the  court  no  allegation  was  re- 
quired. 

In  this  action  the  plaintiff  was  required 
to  prove  but  four  things  In  order  to  estab- 
lish her  case  in  chief,  viz.:  (1)  The  execution 
of  the  contract  sued  upon;  (2)  the  assign- 
ment of  that  contract  to  John  Noyes;  (3)  the 
happening  of  the  contingency  upon  which 
payment  depended;  (4)  nonpayment  by  de- 
fendant All  these  matters  were  admitted  by 
the  answer  of  defendant  Young.  Nothing 
remained  for  plaintiff  to  prove  as  a  part  of 
her  case  in  chief,  and  the  court  did  not  err 
In  overruling  this  motion  for  nonsuit. 

It  Is  further  claimed  by  the  appellant  that 
the  court  should  not  have  permitted  plaintiff 
to  Introduce  evidence  to  the  effect  that  the 
consideration,  or  at  least  a  part  of  the  con- 
sideration, for  the  written  instrument  sued 
upon,  was  a  forbearance  to  sue  the  defend- 
ant Young.     The  defendant.  In  addition  to 
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denying  that  this  was  a  consideration  for 
tbe  contract,  alleged  that  the  only  consider- 
ation for  that  Instrument  was  the  commis- 
sion which  would  be  due  to  Orlena  E.  Price  In 
the  event  that  she  made  a  sale  of  the  min- 
ing claim  to  one  J.  H.  Conrad  for  the  sum  of 
$60,000;  that  Orlena  E.  Price  had  represent- 
ed to  the  defendant  that  she  had,  at  the  time 
the  contract  was  entered  into,  practically 
consummated  the  deal,  and  that  on  the 
strength  of  this  representation  the  defendant 
acknowledged  himself  indebted  to  her  in  the 
sum  of  $5,000.  The  defendant  Introduced  ev- 
idence tending  to  prove  that  there  was  no 
forbearance,  and  tliat  this  commission  should 
be  due  only  in  the  event  that  the  sale  was 
consummated  by  Orlena  E.  Price  to  Conrad; 
that  the  sale  never  was  consummated,  and 
that  there  was,  therefore,  no  consideration 
for  the  contract  The  plaintiff  introduced 
evidence  in  rebuttal,  over  the  objection  of 
defendant,  that  this  forbearance  was  a  part 
of  the  consideration  of  the  contract  Appel- 
lant alleges  that  this  is  error,  on  the  ground 
that  "no  word,  phrase,  or  sentence  of  the 
agreement  suggested  the  slightest  idea  of 
even  a  contemplated  thought  of  forbear- 
ance," and  that  It  was  a  mere  verbal  contem- 
poraneous promise  to  forbear,  and  proof 
thereof  could  not  be  admitted,  for  it  would 
tend  to  contradict  the  terms  of  tbe  written 
Instrument.  This  contract  does  not  contain 
any  reference  to  forbearance,  and  It  is  equal- 
ly silent  as  to  a  commission.  If  the  consid- 
eration for  the  contract  cannot  be  inquired 
into,  tbe  defendant  could  not  be  permitted  to 
allege  or  prove  that  there  was  any  want  of 
consideration;  but  it  is  well-settled  law  that 
the  consideration  for  any  written  agreement 
may  be  Inquired  into  under  proper  allega- 
tions In  the  pleadings.  It  is  equally  well  set- 
tled that  forbearance  to  sue  is  a  sufficient 
consideration  to  sustain  a  written  contract, 
and  there  was  no  error  in  tbe  admission  of 
this  rebuttal  evidence.  Stanford  v.  Coram, 
26  Mont  283,  67  Pac.  1005;  9  Cyc.  338;  1 
Current  Law,  631;  6  Am.  &  Eug.  Enc.  of 
Law,  711,  713,  743. 

Appellant  further  complains  of  certain  in- 
structions given,  as  well  as  the  refusal  of  the 
court  to  give  certain  other  instructions  re- 
quested by  the  defendant.  Practically  all 
the  questions  raised  by  the  appellant  with 
reference  to  these  instructions  have  been  al- 
ready considered,  and  but  one  will  be  spe- 
cially noticed.  The  defendant  requested  the 
court  to  instruct  the  Jury  that  If  't  believed 
that  the  brother  of  Orlena  E.  Price  died  in- 
testate, leaving  surviving  him  his  father  and 
mother,  that  his  sister,  Orlena  E.  Price,  was 
not  his  heir  at  law.  Instruction  No.  4  given 
by  the  court  is  as  follows:  "The  settlement 
of  the  disputed  claim,  or  the  agreement  to 
forbear  suing  upon  such  a  claim,  is  a  suffi- 
cient consideration  for  the  execution  of  a 
contract  such  as  that  sued  on  In  this  action, 
and  it  is  not  necessary  to  determine  whether 
such   claim    could   have    been    successfully 


maintained  under  the  facts.  If  such  claim 
was  being  urged  by  Orlena  E.  Price  against 
said  defendant  Young,  and  be,  for  tbe  pur- 
Itose  of  settling  tbe  same,  executed  the  agree- 
ment In  question,  then  you  cannot  consider 
anything  further,  but  must  find  for  the  plain- 
titr."  This  instruction  correctly  states  the 
law,  and  disposes  of  the  contention  made  by 
the  appellant  that  bis  requested  instruction 
should  have  been  given. 

The  appellant  also  contends  that  more 
than  eight  years  elapsed  from  the  date  of 
tbe  execution  of  tbe  contract  and  the  com- 
mencement of  tbe  action;  that  tbe  claim 
was  therefore  barred  by  the  statute  of  limita- 
tions. It  appears,  however,  ttiat  the  contin- 
gency on  which  payment  depended  happened 
within  eight  years  prior  to  the  commence- 
ment of  the  action,  and  the  statute  of  limita- 
tions did  not  commence  to  run  until  the  plain- 
tiff could  maintain  an  action  on  the  contract 

We  think  ttiis  judgment  and  order  sliouid 
be  affirmed. 

CLATBERO,  C,  C,  and  BLAKE,  C,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


STATE  v.  ELLIS  et  aL 
(Supreme  Court  of  Kansas.     March  11,  lOaK) 

EJECTMENT — INTERVENTION     OF    STATE — ^ACTION 
TO    ESCHEAT. 

In  an  action  commenced  less  than  three 
years  after  the  death  of  O.,  deceased,  by  two 
sisters  and  two  nephews  of  the  deceased  to  re- 
cover real  estate  belonging  to  deceased  at  the 
time  of  bis  death,  an  answer  of  the  state  of 
Kansas  (interpleading),  which  alleges  In  sub- 
stance that  G.  died  intestate,  unmarried,  and 
without  issue,  in  the  state  of  Kansas,  July  25, 
1900,  seised  and  possessed  of  the  real  estate  in 
question ;  that  Gr.  was  a  citiien  of  the  United 
States  and  of  the  state  of  Kansas ;  and  tbat 
the  father  and  mother  of  O.  died  abroad,  aliens 
of  the  United  States,  before  the  death  of  G. — 
does  not  state  a  cause  of  action  to  escheat  the 
lands  to  the  state  of  Kansas. 
(Syllabus  by  the  Court) 

Error  from  District  Court;  Butler  County; 
O.  P.  Aikman,  Judge. 

Action  by  Catherine  Ellis  and  others, 
against  E.  A.  Pavey  and  others.  Tbe  state 
of  Kansas  intervened.  Judgment  for  plain- 
tiffs, and  the  state  brings  error.     Affirmed. 

C.  C.  Coleman,  Atty.  Gen.,  Jay  F.  Close, 
Asst  Atty.  Gen.,  and  W.  M.  Bees,  for  the 
State.  Leland  &  Harris  and  Redden  &  Kra- 
mer, for  defendants  in  error. 

C.  A.  SMITH,  J.  On  July  14,  1903,  the 
plaintiffs,  Catherine  Ellis,  Annie  Oerhardt. 
Peter  J.  Gainer,  and  Louis  A.  Deutsch,  filed 
their  petition  in  tbe  district  court  of  Butler 
county,  Kan.,  alleging  that  they  were  the  le- 
gal and  equitable  owners  of  certain  lands 
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in  Bntler  ccnntj',  and  that  they  were  entl- 
tiort  to  im  mediate  possession  of  the  same, 
and  that  the  defendants.  E.  A.  Pavey,  B.  It. 
Leydlg.  and  B.  R.  Leydig,  administrator  of 
the  estate  of  John  Gainer,  deceased,  unlaw- 
fully kept  them  out  of  such  possession.  The 
county  attorney  of  said  county  obtained  leave 
of  said  court  to  interplead  on  behalf  of  the 
state  of  Kansas,  and  filed  such  Interplea,  and, 
after  denying  all  of  the  allegations  of  the 
petition,  alleged  that  one  John  Gainer  died 
intestate  In  Butler  county,  Kan.,  on  July  25, 
1900,  and  was  at  the  time  of  bis  death  seised 
and  possessed  of  the  lands  claimed  by  the 
plaintiffs  in  said  action;  that  Gainer  was  a 
citizen  of  the  United  States,  unmarried,  and 
died  without  issue;  that  bis  father  and 
mother  died  in  Ireland,  aliens  of  the  United 
States,  before  the  death  of  said  John  Gainer; 
that  the  plaintiffs  Catherine  Ellis  and  Annie 
Gerhardt  were  half-sisters  of  John  Gainer, 
and  that  the  plaintiffs  Peter  Gainer  and  Lou- 
is A.  Deutsch  were  nephews  of  said  John 
Gainer,  deceased;  that  the  real  estate  In 
question  was  not  and  never  had  been  used 
for  the  purpose  of  mining  coal,  lead,  or  zinc, 
and  did  not  come  within  the  exceptions  of 
the  alien  land  law,  but  was  farming  or  ag- 
ricultural land.  There  is  no  allegation  tbat 
any  of  fbe  plaintiffs  was  not  a  citizen  of  the 
United  States,  or  tbat  the  parents  of  the 
nephews,  Peter  J.  Gainer  and  Lionis  A. 
Deutsch,  were  not  citizens  of  the  United 
States.  Said  answer  prayed  that  said  lands 
be  escheated  to  the  state  of  Kansas,  and  a 
demurrer  was  interposed  thereto,  which  de- 
murrer was  sustained,  and  the  state,  as 
plaintiff  In  error,  brings  the  case  here  for 
review. 

The  act  known  as  the  "Alien  Land  Law" 
was  enacted  in  1891,  if  it  was  legally  enact- 
ed at  all,  which  we  do  not  decide,  and  was 
repealed  in  1901,  without  any  saving  clause 
in  the  repealing  act.  This  action  was  com- 
menced July  14,  1903,  and.  If  any  rights  were 
saved  to  the  state,  it  was  under  the  pro- 
visions of  section  7342  of  the  General  Stat- 
utes of  1901,  which  provides:  "The  repeal  of 
a  statute  does  not  revive  a  statute  previous- 
ly repealed,  nor  does  such  repeal  affect  any 
right  which  accrued,  any  duty  Imposed,  any 
penalty  Incurred  nor  any  proceeding  com- 
menced under  or  by  virtue  of  the  statute  re- 
pealed." This  provision  could  have  no  ap- 
plication to  this  case  unless  some  right  ac- 
crued to  the  state  under  the  alien  land  law 
prior  to  the  repealing  of  said  law.  By  the 
express  provisions  of  said  alien  land  law: 
"Heirs  of  aliens  who  may  acquire  lands,  un- 
der the  provisions  of  this  act,  may  take  such 
lands  by  devise  or  descent  and  bold  the  same 
for  the  space  of  three  years,  and  no  longer, 
if  such  alien  at  the  time  of  so  acquiring  such 
lands  is  of  the  age  of  twenty-one  years;  and 
If  not  twenty-one  years  of  age,  then  for  the 
term  of  five  years  from  the  time  of  so  ac- 
quiring such  lands."  Gen.  St.  1899,  p.  268. 
{  1194.    It  thus  appears  tbat  no  right  could 


have  accrued  to  the  state  in  said  lands  at 
the  time  of  the  couiniencenient  of  this  ac- 
tion, as  the  action  was  commenced  within 
less  than  three  years  from  the  death  of  John 
Gainer.  All  the  rights  of  the  parties  are  de- 
termined as  of  the  time  the  action  was  com- 
menced, and,  as  the  state  had  no  rights 
whatever  in  the  land  at  the  time  of  the  com- 
mencement of  the  action  under  the  facts  as 
pleaded  in  its  answer,  the  demurrer  thereto 
was  properly  sustained. 

The  ruling  and  Judgment  of  the  court  is 
affirmed.    All  the  Justices  concurring. 


BURDSAL  et  al.  v.  SHIELDS. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

fOBCIBLE  ENTBT  AND  DETAINEB— BIGHT  OF  AP- 
PEAL. 

Under  the  provisions  of  our  statute  a  de- 
fendant in  an  action  of  forcible  entry  and  de- 
tainer or  forcible  detainer  tried  by  a  jury  be- 
fore a  justice  of  the  peace  has  the  right  of  ap- 
peal to  the  district  court,  regardless  of  the 
amount  involved. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Coun- 
ty;   Thos.  0.  Wilson,  Judge. 

Action  by  J.  B.  Shields  against  C.  W. 
Burdsal  and  others.  Judgment  for  plain- 
tiff, and  defendants  appealed  to  the  district 
court.  On  dismissal  of  the  appeal,  they 
bring  error.     Reversed. 

C.  V.  Ferguson,  for  plaintiffs  in  error. 
Conly  &  Conly,  for  defendant  in  error. 

CUNMKGHAM,  J.  The  sole  question  pre- 
sented in  this  proceeding  is  whether  an  ac- 
tion in  forcible  entry  or  fwcible  detainer, 
tried  by  a  Jury  before  a  justice  of  the  peace, 
may  be  appealed  by  the  defendant  to  the  dis- 
trict court  without  a  showing  of  the  amount 
Involved  In  such  action.  The  district  court 
dismissed  such  appeal  because  no  showing  of 
value  was  made.  Section  120  of  the  Code 
of  Civil  Procedure  before  Justices  (Gen.  St. 
1901,  {  5353)  is  as  follows:  "All  cases  not 
otherwise  specially  provided  for  by  law  either 
party  may  appeal  from  the  final  Judgment  of 
any  justice  of  the  peace  to  the  district  court 
of  the  county  where  the  Judgment  was  ren- 
dered." We  find  by  this  section  that  the 
right  of  appeal  exists  in  all  actions,  regard- 
less of  value,  unless  limitations  are  else- 
where found.  Section  132  (Gen.  St  1901,  | 
53(52)  reads  as  follows:  "An  appeal  may  be 
taken  from  the  final  Judgment  of  a  Justice  of 
the  peace  in  any  case  except  in  cases  herein- 
after stated,  in  which  no  appeal  shall  be  al- 
lowed: First,  on  Judgments  rendered  on  con- 
fession; second,  in  jury  trials  where  neither 
party  claims  in  his  bill  of  particulars  a  sum 
exceeding  twenty  dollars."  In  Justiflcatiou 
of  the  ruling  of  the  district  court  it  is  con- 
tended that  the  second  exception  to  the  gen- 
eral right  of  appeal  above  quoted  applies  to 
actions  of  tbls  character.   We  are  of  the  con- 
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trary  view,  and  this  for  the  following  con- 
siderations: 

First.  The  term  "bill  of  particulars"  must 
be  referred  to  section  71  of  the  Justices' 
Code  (Gen.  St.  1901,  {  5302),  which  provides 
that  in  alt  cases  before  a  justice  the  plaintiff 
shall  file  a  bill  of  particulars  of  his  demand. 
This,  from  the  accompanying  sections,  clearly 
refers  to  the  commencement  of  an  original 
action  for  the  recovery  of  money.  The  pro- 
vision relative  to  the  commencement  of  a 
special  proceeding  In  forcible  entry  and  de- 
tainer, however,  is  different.  Section  162 
(Gen.  St.  1901,  i  5398)  provides  that  the  com- 
plaint in  such  action  shall  be  In  writing,  and 
under  oath,  and  contain  a  description  of  the 
premises  In  controversy,  so  that  by  the  ordi- 
nary rules  of  construction  we  would  not  be 
led  to  the  conclu.slon  that  the  second  excep- 
tion, above,  referred  to  a  complaint  in  an  ac- 
tion of  this  character.  Then,  too,  we  must 
consider  the  character  of  such  an  action. 
The  right  to  maintain  it  arose  because  of  an 
alleged  violent  taking  or  keeping  possession 
of  the  premises  in  question,  such  forcible 
acts  being  in  the  nature  of  a  disturbance  of 
the  peace,  and  this  form  of  action  was  given 
to  afford  summary  relief  to  the  dispossess- 
ed one  so  as  to  discourage  retaliatory  breach- 
es of  the  peace  to  accomplish  a  repossession. 
The  danger  to  the  peace  is  as  great,  If  not 
greater,  over  the  sninll  and  Insignificant 
holding  than  over  the  more  pretentious.  The 
verdict  is  guilty  or  not  guilty.  Thus  It  will 
be  seen  that  the  action  has  much  more  the 
aspect  of  a  peace  proceeding  than  one  for  the 
recovery  of  money  or  things  of  a  money 
value. 

Second.  Section  132a  (Gen.  St.  1901,  8 
5363)  l9  as  follows:  "In  appeals  taken  by  the 
defendant  in  actions  for  the  forcible  entry 
and  detention  or  forcible  and  unlawful  de- 
tention of  real  property,  the  undertaking  on 
appeal  shall  be  conditioned,"  etc.  This  sec- 
tion clearly  contemplates  and  provides  for 
appeals  in  this  class  of  cases  by  the  defend- 
ant, and  contains  no  restrictions  as  to  value 
upon  such  right  of  appeal.  The  conclusion 
that  by  this  section  the  Legislature  intended 
to  provide  for  such  appeals  becomes  irre- 
sistible when  we  examine  the  condition  of 
the  statutes  before  the  enactment  of  this 
last-quoted  section  in  1S70.  The  General 
Statutes  of  1868  provided  in  section  132  of 
the  Justices'  Code  that  "appeals  in  the  fol- 
lowing cases  shall  not  be  allowed:  First,  on 
judgments  rendered  on  confession;  second, 
in  Jury  trials  where  neither  party  claim  in 
their  bill  of  particulars  a  sum  exceeding 
twenty  dollars;  third,  in  the  action  for  the 
forcible  entry  and  detention  or  forcible  deten- 
tion of  real  property."  This  section  was 
changed  by  the  legislature  of  1870  to  the 
condition  we  now  find  in  sections  132  and 
132a,  Justices'  Code  (Gen.  St  1001,  K  5362, 
5363).  It  will  thus  be  seen  that  prior  to 
1870  It  was  thought  that  the  provision  num- 
bered  second,   forbidding   appeals   In  Jury 


trials  where  neither  party  claimed  more 
than  |20,  did  not  forbid  appeals  in  forcible 
entry  cases.  And,  further.  It  will  be  noted 
that  the  Legislature  of  1870  expressly  provid- 
ed by  section  132a  for  such  appeals  by  the 
defendant,  and  fixed  the  conditions  of  bis 
appeal  bond. 

The  defendant  in  error  insists  that  actions 
in  replevin  Involving  less  than  $20  liave  been 
held  to  be  nonappealable  (Xordmark  ▼.  Xy- 
strom,  46  Kan.  117,  26  Pac.  440),  and  that  as 
great  reason  exists  for  excluding  actions  in 
forcible  entry  or  forcible  detention.  It  will, 
however,  be  noted,  by  reference  to  the  case 
cited,  that  the  question  was  there  so  held 
because  the  amount  involved  was  required 
by  the  statutes  to  be  stated  in  the  replevin 
affidavit,  wliich  affidavit  was  treated  as  a 
bill  of  particulars.  A  contrary  holding  was 
made  in  a  replevin  action  <Martin  v.  Arm- 
strong, 12  Ohio  St.  548)  because  no  amount 
was  required  to  be  stated  in  the  alfidavit. 
The  argument  in  the  Nordmark  v.  Nystrom 
Ca&e  strongly  leads  to  the  conclusion  that 
in  a  case  like  the  one  at  bar,  where  no 
amount  is  required  to  be  stated  in  the  affi- 
davit, tlie  contrary  mle  would  obtain.  We 
are  well  satisfied  that  the  defeated  defend- 
ant in  an  action  of  forcible  detention  has  a 
right  to  appeol  to  the  district  court  regard- 
less of  the  amount  involved. 

The  action  of  the  district  court  is  therefore 
reversed,  and  the  case  remanded  for  further 
proceedings.    AH  the  Justices  concurring. 


MISSOURI  &  K.  TELEPHONE   CO.   ▼. 
VANDERVORT. 

(Supreme  Court  of  Kansas.     March  11,  1903.) 

HIQHWATS — KNOWLEDGE     OF    DEFECT*— COX- 
ZBIBUTOBT    NEGLIGENCE— DAM- 
AGES— INTEBE8T. 

1.  One  who  knowing  of  a  defect  in  a  street 
or  highway  is  injured  in  its  use  is  not  neces- 
sarily guilty  of  contributory  negligence  pre- 
cluding recovery.  He  may  use  such  street  or 
highway,  if  in  its  use  that  degree  of  care  and 
caution  be  exercised  which  an  ordinarily  pru- 
dent person  would  use  in  view  of  its  defective 
condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23. 
Cent.  Dig.  Highways,  §|  498,  501  ;  vol.  36. 
Cent.  Dig.  Municipal  Corporations,  §{  1673, 
1677.] 

2.  One  knowing  of  a  defect  in  a  street  or  high- 
way over  and  along  which  he  may  most  coa- 
veuientl.v  reach  a  desired  destination  is  not  re- 
quired to  take  another  and  less  convenient  route, 
at  the  risk  of  being  chargeable  with  contributory 
negligence  if  injured  in  the  careful  use  of  the 
defective  one. 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent.  Dig.  Highways,  §  501  ;  vol.  36,  Cent  Dig. 
Municipal  Corporations,  §  1679.] 

3.  A  judgment  for  damages  suffered  by  the 
simple  negligence  of  a  party  should  not  include 
interest,  as  such. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Interest,  {  36.] 

(Syllabus  by  the  Court.) 
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EiTor  from  District  Court,  Sumner  County; 
C.  L.  Swarts,  Judge. 

Action  by  H.  O.  Vandervort  against  the 
Missouri  &  Kansas  Telephone  Company. 
Judgment  for  plalutlflF,  and  defendant  brings 
error.    Modified. 

Stanley,  Vermilion  &  Evans,  for  plaintiff 
in  error.  W.  W.  Scbwlnn,  for  defendant  In 
error. 

CUNXIXGHAM,  J.  This  Is  the  second 
time  that  this  proceeding  has  been  under 
consideration  In  this  court.  Missouri  &  Kan- 
sas Telephone  Company  t.  Vanderort,  67 
Kan.  209,  72  Pac.  771. 

The  telephone  company  had  thrown  two 
poles  on  the  south  side  of  a  road  one  mile 
west  of  Oxford,  In  Sumner  county.  These 
poles  were  lying  east  and  west,  with  the  butt 
of  one  thrown  upon  the  other — their  west 
end  close  to  the  east  line  of  a  north  and 
south  road.  A  thick  hedge  fence  was  upon 
the  south  aide  of  the  east  and  west  road,  and 
on  the  east  side  of  the  north  and  south  road. 
The  poles  were  close  to  the  east  and  west 
hedge,  with  their  ends  within  three  or  four 
feet  of  the  north  and  south  hedge,  and  not 
observable  by  one  coming  from  the  south 
until  right  to  them.  The  track  taken  by 
travel  In  turning  from  the  north  and  south 
road  to  the  east  and  west,  going  east,  passed 
close  in  to  the  corner  of  the  hedge.  The  de- 
fendant In  error  lived  a  short  distance  south 
of  the  corner.  From  bis  place,  by  way  of 
the  east  and  west  road  mentioned,  it  was  but 
little  over  one  mile  to  the  town  of  Oxford. 
He  might,  by  going  something  more  than 
double  the  distance,  reach  Oxford  by  going 
south  and  then  east  from  his  place.  These 
I)Oles  had  been  lying  at  the  place  designated 
above  for  several  days.  They  were  first  seen 
by  the  defendant  In  error  a  day  or  two  before 
the  injury  of  which  he  complains  in  this 
action.  Me  was  then  driving  from  the  east, 
and,  in  so  doing,  the  poles  were  noticeable 
for  quite  a  long  distance  before  they  were 
reached.  He  did  then  notice  them,  and 
thought  that  their  position  was  such  as 
might  frighten  a  roadworthy  team.  On  the 
morning  of  the  injury  compained  of,  he,  with 
his  wife,  riding  in  a  covered  buggy  and  driv- 
ing a  roadworthy  team,  started  for  the  town 
of  Oxford,  going  north  upon  the  north  and 
south  road.  In  turning  the  corner  wher«> 
the  poles  were  placed,  his  team  coming  sud- 
denly upon  them,  was  frightened,  jumped  to 
one  side,  gave  a  lunge  forward,  broke  one 
of  the  neckyoke  straps,  and  ran  away,  in- 
fllcthsg  the  Injuries  complained  of.  The  de- 
fendant In  error  had  judgment  in  the  court 
below,  which  judgment  it  Is  sought  here  to 
reverse. 

No  suggestion  is  made  that  the  plaintiff  In 
error  was  not  negligent  in  placing  the  poles 
in  the  manner  and  place  It  did.  It  is  stren- 
uously urged,  however,  that  the  plaintiff  be- 
low was  guilty  of  contributory  negligence, 
so  as  to  defeat  any  recovery;  that  this  negli- 


gence was  "not  so  much  in  the  manner  of 
bis  driving,  bat  In  attempting  to  drive  in 
the  face  of  a  well-known  danger  at  all."  So 
that  we  are  substantially  asked  to  decide,  as 
a  matter  of  law,  that  because  plaintiff  kuew 
of  the  situation  of  the  poles  in  the  highway 
before  he  started  from  his  home  to  go  to 
Oxford,  and  because  be  might  have  reached 
Oxford  by  driving  the  longer  way,  he  was 
guilty  of  contributory  negligence  precluding 
irecovery.  In  defense  of  this  position,  the 
frequent  rulings  of  this  and  many  other 
courts  relative  to  the  duty  of  a  traveler  ai)- 
proachlng  a  railroad  crossing  to  look  and  lis- 
ten for  possible  danger,  and  ascribing  to 
him  contributory  negligence  in  case  he  falls 
to  do  so,  are  invoked.  We  do  not  think  this 
rule  applicable  to  the  facts  of  this  case,  but 
that,  rather,  It  must  be  governed  by  the 
rules  applicable  to  defects  In  streets  and 
highways.  It  Is  well  settled  by  the  deci- 
sions of  this  court — such  being  the  rule 
adopted  very  generally — that  one  knowing 
of  a  defect  in  a  street  or  highway  is  uot 
precluded  from  the  use  of  such  street  or 
highway,  or  chargeable  with  contributory 
negligence,  simply  because  with  that  knowl- 
edge he  uses  such  street  or  highway.  The 
existence  and  knowledge  of  the  defect  puts 
the  user  upon  a  greater  degree  of  care  in 
his  use  of  the  street,  but,  unless  the  defect 
is  obviously  of  such  a  character  as  that  no 
person  in  the  exercise  of  ordinary  prudence 
would  attempt  to  pass  along  the  street  or 
highway  at  the  place  where  the  defect  ex- 
ists, he  is  not  chargeable  with  negligence  la 
so  doing.  Neither  Is  the  situation  changed 
because  another,  less  convenient,  though 
safer,  way  might  have  been  taken.  In  Falls 
Township  V.  Stewart,  3  Kan.  App.  403,  42 
Pac.  926,  is  found  a  very  fnll  and  careful 
discussion  of  the  principles  here  Involved; 
the  conclusion  there  arrived  at  being  put  In 
the  following  language:  "A  person  who  bus 
notice  of  a  defective,  unsafe,  or  dangerous 
condition  of  a  bridge,  culvert,  or  public 
highway  Is  not  necessarily  negligent  In  using 
the  same.  If  he  does  so  in  a  careful,  prudent 
manner.  Where  a  traveler  over  a  bridge, 
culvert,  or  public  highway  has  knowledge 
that  the  same  is  defective,  dangerous,  or  un- 
safe, he  la  not  bound  to  seek  some  other 
route  of  travel,  where  his  business  necessi- 
ties require  of  him  the  use  of  such  bridge, 
culvert,  or  highway,  but  such  knowledge  will 
require  of  him  the  exercise  of  that  degree  of 
care  and  caution  while  using  the  same  that 
an  ordinary  prudent,  careful  person  would 
exercise  under  like  circumstances:  and  If  he 
is  injured  while  using  the  same  on  account 
of  the  defective  condition  of  such  bridge,  cul- 
vert, or  highway,  while  he  is  in  the  exercise 
of  care  and  caution  on  his  part  commensurate 
with  the  defective  or  dangerous  condition  of 
the  bridge,  culvert,  or  highway,  and  without 
contributory  negligence  on  his  part,  he  may 
recover  damages  from  the  county  or  town- 
ship wherein  such  defective  bridge,  culvert. 
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or  highway  Is  located."  The  same  doctrine 
is  announced  in  15  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  408,  as  follows:  "It  Is  generally 
agreed  that  a  traveler's  previous  knowledge 
of  the  defect  in  the  highway  whereby  he  Is 
injured  is  not  of  itself  sufficient,  as  a  matter 
of  law.  to  prevent  his  recovery  on  the  ground 
of  contributory  negligence.  Knowledge  of 
the  defect  imposes  upon  one  the  obligation  of 
taking  reasonable  care  to  avoid  any  injuries 
from  it,  and  Is  to  be  considered,  with  the 
other  circumstances  in  the  case,  in  determhi- 
ing  whether  the  plaintiff  has  been  guilty  of 
negligence  preventing  his  recovery  of  dam- 
ages." Osage  City  v.  Brown,  27  Kan.  74; 
Maultby  v.  Leavenworth,  28  Kan.  745;  City 
of  Osborne  v.  Hamilton,  29  Kan.  1;  City  of 
Emporia  v.  Schmldllng,  33  Kan.  485.  C  Pac. 
893;  Langan  v.  City  of  Atchison,  35  Kan. 
318,  11  Pac.  38,  57  Am.  Rep.  165;  City  of 
Ilorton  V.  Trompeter,  53  Kan.  150,  35  Pac. 
1106;  Wlens  v.  Ebel  (Kan.)  77  Pac.  553.  It 
is  true  that,  in  a  small  number  of  cases,  ex- 
pressions have  been  used  which  might  ques- 
tion the  correctness  of  this  rule,  but  its  fre- 
quent announcement  by  this  court  has  put 
it  beyond  the  pale  of  discussion  in  this  juris- 
diction. No  complaint  is  made  that  the  add- 
ed degree  of  diligence  required  of  the  plain- 
tifT  by  reason  of  his  knowledge  of  the  ob- 
struction was  not  fairly  explained  to  the 
jury. 

Complaint  is  made  that  the  court  refused 
to  give  the  following  instruction:  "If  you 
find  from  the  evidence  that  some  portion  of 
the  harness  upon  one  or  both  of  the  horses 
which  the  plaintiff  was  driving  at  the  time 
of  the  accident,  or  any  portion  of  bis  buggy, 
was  defective,  and  that  by  reason  of  such 
defect  broke,  and  that  all  of  the  Injuries  com- 
plained of  by  the  plaintiff  occurred  after  the 
breaking  of  the  harness,  and  you  believe 
from  the  evidence  the  same  would  have  oc- 
curred, had  the  harness  not  been  so  de- 
fective, then  your  verdict  should  be  for  the 
defendant."  There  were  two  sufficient  an- 
swers to  this  complaint:  First.  There  is  no 
allegation  in  the  answer  warranting  It;  no 
charge  therein  that  plaintiff's  Injuries  were 
occasioned  by  any  defect  in  his  harness. 
Second.  There  is  no  evidence  from  which  the 
Jury  might  have  found  that  the  harness  was 
defective;  the  only  evidence  being  that  of 
the  plaintiff  himself  where  he  said.  "My  har- 
ness had  been  used  about  five  months,  or 
scarcely  that." 

One  other  claim  of  error  demands  our  at- 
tention. In  directing  the  jury  as  to  the  meas- 
ure of  damages  to  be  awarded,  the  court  said 
the  plaintiff  was  entitled  to  recover  Ills  rea- 
sonable actual  damages,  "with  Interest  at  six 
per  cent,  per  annum  from  April  7, 1901";  that 
being  the  date  of  the  commencement  of  the 
action.  The  jury,  in  its  verdict,  fixed  the 
amount  of  plaintiff's  recovery  at  $750,  "with 
interest  from  date  of  filing  the  petition 
at  six  per  cent,  per  annum,"  and  judgment 
was  entered  for  f859.75;   the  difference  be- 


tween that  amount  and  $750  being  for  inter- 
est. In  this  the  court  erred,  as  interest  is 
not  recoverable  ujwn  damages  allowed  for 
simple  negligence  of  a  defendant  until  after 
Judgment.  A.,  T.  &  S.  F.  R.  Co.  v.  Ayers. 
5(5  Kan.  17C,  42  Pac.  722;  U.  P.  R.  Co.  v. 
Holmes  (Kan.)  74  Pac.  607.  As  the  amount 
in  which  the  judgment  is  erroneous  is  easily 
ascertained,  it  will  not  be  necessary  to  re- 
verse the  judgment  because  of  the  error  in 
its  allowance. 

The  judgment  of  the  district  court  will  be 
modified  by  directing  the  deduction  of  $100.- 
75  as  of  the  date  of  the  rendition  of  the  Judg- 
ment, and.  being  thus  modified,  the  judgment 
will  be  affirmed.  The  costs  of  the  proceed- 
ings in  this  court  will  be  divided.  All  tlie 
Justices  concurring. 


ERIE  TP.  V.  BEAMER. 
(Supreme  <3oart  of  Kansas.     March  11,  1905.> 

HIGHWAYS — DEFECTS — NOTICB  —  CONTBIBUTOBY 

NEOLIQENCE. 

1.  To  recover  against  a  township  for  injuriex 
caused  by  a  defect  in  a  highway,  the  trustee 
must  have  had  actual  notice  of  the  defect  more 
tlian  five  days  before  the  injury;  but  it  is  not 
necessary  that  such  notice  should  be  in  writing, 
or  that  any  particular  formality  should  attend 
the  giving  of  it  Actual  knowledge  of  the  de- 
fect is  the  equivalent  of  actual  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2.5. 
Ont.  Dig.  Highways,  §§  487^90.] 

2.  Of  itself,  knowledge  of  a  defect  which  caus- 
es an  injury  will  not,  as  a  matter  of  law,  bar  a 
recovery  by  the  injured  person  on  the  ground 
of  contributory  negligence.  Such  knowledge  im- 
poses upon  him  the  obligation  of  greater  care  to 
avoid  dangers — such  care  as  an  ordinarily  pru- 
dent person  would  exercise  under  like  circum- 
stances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2.'>. 
Cent.  Dig.  Highways,  ii  498,  501;  vol.  3«. 
Cent.  Dig.  Municipal  Corporations,  {|  1673, 
1677.] 

(Syllabus  by  the  Court.) 

Error  from  District  Ctourt,  Neosho  Ojunty; 
L.  Stlllwell,  Judge. 

Action  by  William  Beamer  against  Erie 
township.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  L.  Denison,  for  plaintiff  in  error.  Far- 
relly  &  Evans  and  W.  R.  Cllne,  for  defend- 
ant in  error. 

JOHNSTON,  C.  J.  While  William  Beam- 
er was  driving  his  team  attached  to  a  load- 
ed wagon  over  a  highway  In  Erie  township. 
Neosho  count.v,  a  wheel  of  the  wagon  drop- 
ped into  a  deep  and  dangerous  hole,  throw- 
ing him  to  the  ground,  breaking  bis  nose  and 
t>oth  of  bis  arms,  and  causing  other  serious 
injuries.  He  brought  this  action  to  recover 
damages  from  the  township^  under  the  pro- 
visions of  section  579,  Oen.  St  1901,  and  was 
awarded  the  sum  of  $500. 

The  principal  objection  here  is  that  the 
evidence  does  not  sustain  the  verdict  and 
Judgment.    A  notice  for  at  least  five  days 
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to  the  township  trustee  was  essential  to  a 
recovery,  and  complaint  is  made  tbat  tbls 
was  not  given.  Beamer  sent  a  postal  card 
to  tlie  trustee,  notifying  liim  that  the  road  in 
question  was  defective,  and  this  was  done 
about  a  week  before  the  injury.  It  was 
shown  to  have  Iieen  received,  and  perhaps 
it  might  be  said  tbat  there  is  testimony 
tending  to  show  that  it  was  received  in  good 
time.  There  is  some  testimony,  however, 
tbat  it  did  not  reach  the  trustee  until  with- 
in five  days  of  the  accident,  and  also  that  it 
was  not  specific  as  to  the  particular  defect 
in  the  road.  By  reason  of  other  facts,  the 
sufficiency  of  tbat  particular  notice  Is  not 
very  material.  There  was  other  testimony, 
and  enough  to  sustain  the  finding  of  the  ju- 
ry, tbat  the  trustee  had  actual  knowledge 
of  the  defect  shortly  previous,  but  more  than 
five  days  before  the  injury.  It  was  not  a 
formal  written  notice,  but  he  was  told  of 
the  dangerous  defect  in  the  road,  and  dis- 
cussed it  with  others.  It  has  been  held  that 
notice  is  very  important,  and  that  nothing 
short  of  actual  personal  notice  will  suffice 
(Parr  v.  Commissioners  of  Shawnee  County 
IKan.]  78  Pac.  449),  but  it  is  not  necessary 
tbat  It  sliould  be  in  writing,  nor  that  any 
particular  formality  abould  attend  the  giving 
■of  it.  It  Is  not  important  how  or  by  whom 
the  information  is  communicated  to  the  offl- 
<-er.  It  is  enough  if  he  gains  actual  knowl- 
edge of  the  defect  from  any  source  within 
the  prescribed  time.  He  bad  actual  knowl- 
■edge  of  the  defective  condition  of  the  high- 
way, and  that  is  equivalent  of  actual  notice. 
It  was  said  in  Harl  v.  Ohio  Township,  62 
Kan.  31!),  62  Pac.  1010,  that  "notice  of  a 
fact  is  knowledge  of  that  fact." 

There  is  further  contention  tbat  Beamer 
was  guilty  of  contributory  negligence.  It  ap- 
peared that  he  frequently  passed  over  the 
Toad,  and  necessarily  was  acquainted  with 
its  general  condition.  With  knowledge  of 
tbat  condition,  he  had  previously  managed, 
with  the  exercise  of  care  in  passing  over  it, 
to  avoid  its  i)erlla  and  escape  injury.  A  per- 
son is  not  to  be  deprived  of  the  use  of  a 
highway  because  it  is  defective,  or  because 
he  has  knowledge  of  defects.  Of  itself, 
knowledge  of  a  defect  which  causes  him  in- 
jury will  not,  as  a  matter  of  law,  bar  re- 
covery on  the  ground  of  contributory  negU- 
.gence.  Such  knowledge  imposes  upon  him 
the  obligation  of  greater  care  to  avoid  the 
dangers — such  care  as  an  ordinarily  prudent 
person  would  exercise  under  like  circum- 
utances.  Osage  City  v.  Brown,  27  Kan.  74; 
Maultby  v.  Leavenworth,  28  Kan.  745;  City 
of  Osborne  v.  Hamilton,  29  Kan.  1;  City  of 
Emporia  v.  Schmldling,  33  Kan.  485,  6  Pac. 
•893;  Langan  v.  City  of  Atchison,  35  Kan. 
318,  11  Pac.  38,  57  Am.  Rep.  165;  City  of 
Horton  v.  Trompeter,  53  Kan.  150,  35  Pac. 
HOC;  Falls  Township  v.  Stewart,  3  Kan. 
App.  403.  42  Pac.  926;  Parr  v.  Commission- 
ers of  Shawnee  County  (Kan.)  78  Pac.  449; 
Wiens  v.  Ebel  (Kan.)  77  Pac.  553;  Telephone 


Co.  V.  Vandervort,  79  Pac.  IOCS  (just  decided); 
15  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  468. 

Whether  Beamer  bad  used  reasonable  care 
under  all  circumstances  was  fairly  submit- 
ted to  the  jury,  and  there  is  no  doubt  tbat 
the  testimony  in  the  case  was  sufficient  to 
support  its  verdict,  and  the  judgment  based 
thereon. 

The  judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring. 


SULLIVANT  V.  JAHREN  et  al. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

BEAX    ESTATE    AGENTS — AUTHOBITY — INTEEPBE- 
TATION   BY  COURT. 

1.  A  real  estate  broker  or  agent  is  one  who 
negotiates  sales  of  real  estate.  His  business 
generally  is  to  find  a  purchaser  who  is  willing 
to  buy  on  the  terms  fixed  by  the  owner ;  that  is, 
to  bring  the  owner  and  a  purchaser  together. 
He  has  no  implied  authority  to  bind  the  prin- 
cipal by  signing  a  contract  of  sale.  Nor  has  be 
such  authority  to  fix  terms  of  sale,  time  of  pos- 
session, or  the  covenants  to  be  contained  in  the 
deed.  Nor  can  he  materially  change  the  terms 
of  sale  fixed  by  the  principal,  without  his  con- 
sent. He  is  the  special  agent,  and  must  pursue 
his  instructions  and  act  within  the  scoi)e  of  his 
limited  powers ;  and  those  who  deal  with  him, 
if  he  exceeds  his  authority,  do  so  at  their  peril. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  H  136,  142,  143.] 

2.  The  authority  of  the  owner  of  the  land  to 
his  agent  in  this  case  was  all  embodied  in  the 
letters  and  a  telegram.  And  the  letters  and  tele- 
gram not  being  ambiguous,  what  they  mean  is 
a  question  of  law,  and  not  of  fact,  and  this  court 
Is  not  hampered  by  the  "findings  of  fact"  made 
by  the  trial  court  aa  to  the  meaning  of  these 
writings. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Butler  County; 
6.  P.  Aikman,  Judge. 

Action  by  A.  O.  Jahren  against  S.  L.  Sulli- 
vant  and  Theodore  Weyant.  Judgment  for 
plaintiff,  and  defendant  Sulllvant  brings  er- 
ror.   Reversed. 

H.  E.  Ganse  and  H.  W.  Schumacher,  for 
plaintiff  in  error.  Hamilton  &  Leydig  and 
E.  N.  Smith,  for  defendants  in  error. 

C.  A.  SMITH,  J.  A.  O.  Jahren  brought 
this  action  in  the  district  court  of  Butler 
county  against  bis  codefendant  in  error,  The- 
odore Weyant,  and  the  plaintiff  in  error,  for 
the  specific  performance  of  a  contract  of 
sale  of  certain  lands  in  said  county  from  said 
Weyant  to  Jahren.  Judgment  was  rendered 
for  the  plaintiff  below,  and  Sulllvant  brings 
the  ease  to  this  court  for  review. 

On  May  30,  1898,  Weyant  wrote  a  letter, 
dated  at  Columbus,  Ohio,  where  he  then 
lived,  and  continued  to  live  during  all  the 
negotiations  in  question,  and  addressed  the 
same  to  "Real  Estate  Agt.,  Rosalia,  Butler 
County,  Kansas,"  which  letter  came  Into  the 
hands  of  J.  C.  Songer,  a  real  estate  agent  of 
said  place.  The  letter  described  the  land  in 
controversy,  about  9C0  acres,  and  related  to 
the  leasing  of  the  same,  except  this — "or  if 
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you  have  a  euatomer  who  -wantg  to  purchase 
the  land  Is  for  sale."  Having  received  an 
answer  from  Songer  In  the  meantime,  on 
June  13th  Weyant  -wrote  another  letter  to 
Songer.  in  which  letter  the  only  reference  to 
the  sale  of  the  land  was  the  following: 
"What  had  this  land  ought  to  sell  for?  Have 
you  a  customer  that  would  buy  or  give  a 
good  trade,  if  so  let  me  know."  A  number  of 
letters  passed  between  Songer,  at  Rosalia, 
Kan.,  and  Weyant,  at  Columbus,  Ohio,  In 
regard  to  the  price  of  the  land  and  pros- 
pective purchasers,  but  nothing  conferring 
any  authority,  by  any  possible  construction, 
or  as  to  a  definite  proposition  of  sale,  until 
the  following  letter: 

"Columbus,  Ohio,  June  4,  1900.  J.  C. 
Songer,  Rosalia,  Kans. — Dear  Sir:  Regard- 
ing the  9G0  acres  of  land  in  your  county,  I 
Instructed  Mr.  S.  E.  Black  of  El  Etorado,  to 
lease  the  land  for  the  grass  season  of  1900, 
but  to  make  the  lease  subject  to  sale,  which 
I  suppose  was  accordingly  done.     •    •     * 

"I  will  sell  your  customer  the  900  acres  of 
land  at  ?2.50  per  acre  (the  price  offered  by 
him)  subject  to  the  lease  made  as  above 
stated  and  for  this  sale  I  will  give  you  a 
commission  of  $75.00.  This  sale  is  to  be  for 
cash,  upon  delivery  of  deed,  and  abstract 
showing  good  title  at  the  bank  of  El  Dorado, 
Kansas. 

"Please  reply  to  this  at  once  and  oblige, 
"Yours  respectfully,        Theo.  Weyant. 

"Advise  me  as  to  consideration  and  to 
whom  you  wTint  deed." 

To  which  Songer  replied  as  follows: 

"Rosalia.,  Kansas,  June  11.  1900.  Theodore 
Weyant,  Columbus,  Ohio — Dear  Sir:  Yours 
of  June  4th  regarding  the  960  acres  in  this 
county  received. 

"My  customer  has  been  gone  till  yester- 
day. I  have  seen  him  and  he  says  he  will 
not  pay  ?2.75  or  ?2.62>,4  per  acre  for  the  land. 
There  is  no  use  to  try  to  get  any  more  out 
of  him  for  the  land,  he  is  trying  to  deal  for 
other  land  here  and  says  if  he  gets  it,  he  does 
not  want  your  land.  Now  I  do  not  feel  like 
taking  less  than  5%  commission  for  making 
the  sale. 

"You  are  getting  from  ^.'lOO  to  $700  more 
fer  your  land  than  it  can  be  sold  to  any  one 
else  for.  and  getting  the  cash  for  the  land. 
I  told  him  what  you  had  offered  me  as  com- 
mission, and  that  I  would  not  take  less  than 
5%,  and  if  he  would  pay  me  enough  over  the 
$2.50  per  acre  above  what  you  offered  me  to 
make  my  commission  5%  that  I  would  sub- 
mit to  you  the  proposition.  He  finally  agreed 
to  pay  me  enough  over  what  you  offered  me 
to  make  my  commission  5%.  Now  if  that  is 
satisfactory  with  you  telegraph  me  on  re- 
ceipt of  this,  so  as  I  can  close  the  deal  with 
him  before  he  makes  other  purchases,  as  he 
only  agreed  to  wait  a  few  days. 

"Make  deed  to  A.  O.  Jahren,  consideration 
$2400  and  send  deed  and  abstract  showing 
good  title  to  Farmers  &  Merchants  National 
Bank,   £1  Dorado,   Kansas,  to   be  delivered 


upon  payment  of  the  $2.50  per  acre  less  the 
$75  to  be  paid  to  me  as  commission. 

"Yours  respectfully,  J.  C.  Songer. 

"P.  S.    Instruct  bank  to  pay  m*  the  $75.'* 

To  which  Weyant  replied  with  tbe  follow- 
ing telegram: 

"Received  at  S  4.30  p.  m.  6/13/18&— . 
Dated  Columbus,  Ohio,  13.  To  J.  C.  Songer. 
Rosalia,  Ks.  Accepted,  particulars  by  letter, 
papers  sent  to  bank.  Theo.  Weyant." 

On  the  same  day  Weyant  wrote  and  mail- 
ed the  following  letter: 

"Columbus,  Ohio,  June  13,  1900.  J.  C. 
Songer,  Rosalia,  Kan. — Dear  Sir:  Replying 
to  your  letter  of  June  11,  I  will  accept 
$2400.00  for  the  960  acres  of  land,  and  pay 
you  $75.00  commission. 

"I  will  give  warranty  Deed  for  the  land, 
free  from  incnmbrance  excepting  the  lease 
made  by  S.  E.  Black,  who  was  Instructed 
to  lease  the  land  subject  to  sale.  Abstracts 
and  other  papers  will  be  sent  to  the  Farmers 
&  Merchants  Bank  of  El  Dorado,  with  In- 
structions to  turn  the  papers  over  on  receipt 
of  $2400.00,  out  of  which  you  are  to  have 
$75.00  commission.  My  Interest  In  the  lease 
will  be  assigned  to  your  purchaser. 

"There  is  some  taxes  to  be  paid,  but  I  will 
Instruct  the  Bank  to  deduct  the  amonnt 
whatever  it  Is  from  the  $2400.00. 

"Regarding  the  lease  above  referred  to. 
Black  was  Instructed  to  lease  the  land  sub- 
ject to  sale,  which  if  done  as  Instructed 
would  not  affect  our  deal,  as  Black  wrote 
me  that  he  had  leased  the  land  according  to 
Instructions  at  15  cents  per  acre. 

"The  papers  will  go  forth  to-day  to  the 
bank,  and  the  deal  can  be  closed  up  without 
delay.  Yours  very  respectfully, 

"Theo.  Weyant." 

There  were  no  personal  Interviews  be- 
tween Songer  and  Weyant,  and  these  are  the 
only  writings  that  could  bear  upon  Songer's 
authority  as  agent  of  Weyant. 

Three  days  after  the  date  of  this  last  let- 
ter and  telegram,  and  after  such  letter  and 
telegram  bad  been  received  at  Rosalia,  Kan., 
Songer  undertook,  as  the  agent  of  Weyant, 
to  execute  with  A.  O.  Jahren  a  written  con- 
tract signed  by  Jahren  and  by  Songer,  aUlx- 
Ing  Weyant's  name  to  the  same  by  himself. 
Among  the  provisions  of  said  contract  is  the 
following:  "In  consideration  of  which  said 
party  of  the  second  part  [Jahren]  covenants 
and  agrees  to  pay  unto  said  party  of  the 
first  part  [Weyant],  for  the  same  the  sum 
of  twenty-four  hundred  ($2400.00)  and  no 
one-hundredths  dollars  as  follows:  on  deliv- 
ery of  warranty  deed  and  abstract  of  title 
showing  title  in  said  Theodore  Weyant,  and 
delivery  of  possession  of  said  above  describ- 
ed premises  to  said  A.  0.  Jahren,  possession 
of  said  premises  being  the  essence  of  the  time 
of  payment." 

This  correspondence  between  Weyant  and 
Songer  did  not  authorize  Songer  to  make  any 
written  contract  whatever  for  the  sale  of 
Weyant's  land.    Indeed,  it  is  evident  that  no 
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written  contract  was  contemplated  or  was 
In  any  way  necessary.  The  deed  forwarded 
by  Weyant  was  all  the  contract  necessary  on 
his  part,  and  the  acceptance  of  the  same  and 
the  payment  of  the  money  was  all  that  was 
to  be  done  on  Jahren's  part.  Even  If  the 
written  contract  had  been  necessary  and  had 
been  authorized  by  Weyant,  there  was  an  ut- 
ter want  of  authority  to  embody  in  the  same 
the  provision  above  copied.  A  broker  em- 
ployed to  sell  lands  has  no  implied  authority 
to  sign  a  contract  to  sell  on  behalf  of  his 
principal.  But  If  he  had  such  authority, 
If  the  contract  varies  for  his  instructions  the 
principal  will  not  be  bound  by  It.  Morris  v. 
Ruddy,  20  N.  J.  Eq.  23G.  But  it  is  said  that 
Weyant  ratified  the  written  contract.  Be- 
fore one  can  be  held  to  have  ratified  a  con- 
tract, he  must  have  full  knowledge  of  what 
the  contract  Is,  and  neither  Songer  nor  the 
attorneys  of  Jahren,  who  wrote  to  Weyant 
on  the  day  the  written  contract  was  made, 
after  the  making  of  the  same,  even  hinted 
to  him  that  the  writing  had  been  made.  In 
fact,  the  letter  of  Jahren's  attorneys,  written 
almost  immediately  after  the  execution  of 
the  contract,  not  only  omits  any  reference 
to  the  contract,  but  says:  "Mr.  Jahren  pur- 
chased this  with  the  distinct  understanding 
that  he  was  to  have  possession  on  payment 
of  purchase  price  and  dellverj'  of  deed." 
Following  this  Is  a  proposition  for  a  new 
conti-act,  viz.,  that  Weyant  deduct  ?8o  from 
the  purchase  price.  It  Is  difficult  to  inter- 
pret Jahren's  conduct  In  making  the  contract 
In  accordance  with  good  faith.  Yet  he  asks 
a  court  of  equity  to  compel  a  specific  pei> 
formance  of  It.  His  equitable  claims  are, 
to  say  the  least,  doubtful.  The  legal  ques- 
tions as  to  the  validity  of  the  contract  upon 
which  he  sues  are  against  him.  Weyant  gave 
Songer  no  express  authority  to  make  a  writ- 
ten contract,  and  no  snoli  authority  Is  im- 
plied. Jahren  was  bound  to  Inquire  as  to 
Songer's  authority  at  hl.«  own  peril.  The 
contract,  as  made,  was  not  In  conformity 
with  Weyanfs  proposition  of  sale,  and  hence 
would  have  been  invalid  if  It  had  been  au- 
thorized to  he  made  according  to  such  propo- 
sition. Duffy  V.  Hobson,  40  Cal.  240,  C  Am. 
Rep.  017;  Treat  v.  Ve  Cells,  41  Cal.  202; 
Everman  v.  Herudon,  71  Miss.  828,  15  South. 
135:  MoiTis  V.  Ruddy.  20  N.  J.  Eq.  2.SC:  Hal- 
sey  V.  Monteiro,  92  Vn.  ."SI,  24  S.  E.  258; 
Carstens  v.  McReavy,  1  Wash.  St.  3r)9,  25 
Pac.  471;  4  Am.  &  Eng.  Bnc.  of  Law,  9G4, 
note;  Mecheni  on  Agency,  §  9U(i.  Some  of 
these  cases  involve  only  the  right  of  the 
agent  to  recover  bis  commission  for  making 
a  sale.  An  agent  may  proceed  so  far  in 
execution  of  the  purpose  for  which  he  Is 
employed  as  to  entitle  him  to  his  commission, 
and  still  be  far  short  of  consummating  a 
contract  upon  which  an  action  for  specific 
performance  could  be  sustained  against  his 
employer.  See  Helling  v.  Darby,  70  Kan. 
,  79  Pac.  1073.  The  following  from  Car- 
stens V.  McRea\-y,  supra,  seems  applicable  to 
T9P.— C8 


this  case:  "We  cannot  shut  our  eyes  to  the 
obvious  defect  In  the  argument  that  author- 
ity to  sell,  In  this  instance,  necessarily  Im- 
plies authority  to  execute  a  contract.  A  sale 
of  land,  'executed  with  effect,'  Includes  the 
execution  of  a  deed  and  the  delivery  of  pos- 
session, neither  of  which  the  agent  can  do 
unless  his  authority  to  sell  Is  supplemented 
by  the  delivery  of  possession  to  him,  and  a 
power  of  attorney  to  convey.  So  that  he 
does  not,  although  In  possession  of  the  au- 
thority to  sell,  have  all  the  necessary  means 
of  executing  that  authority  with  final  effect. 
He  stops  short  somewhere,  and,  when  we  are 
Inquiring  where  the  probable  and  proper 
place  of  his  stoppage  is,  the  ertls  that  would 
attend  tlie  extension  of  his  actual  authority 
beyond  the  finding  of  a  purchaser  furnish 
ample  reason  for  fixing  his  limit  there.  An 
agency  of  this  kind  may  be  created  by  the 
slightest  form  of  words,  without  any  writ- 
ing, leaving  It  to  litigation  to  determine 
whether  the  substance  of  the  authority  Is  'to 
sell,'  or  'to  find  a  purchaser,'  wherein  the 
unscrupulous  and  dishonest  agent  would  be 
at  once  arrayed  as  the  principal  witness 
against  his  client,  with  every  advantage, 
from  some  note,  'made  at  the  time,'  of  what 
the  Instruction  was.  Perjury  would  go  at 
a  premium  In  such  cases,  and  the  confiding 
and  unlettered  would  be  Its  victims.  Scarce- 
ly any  man,  when  listing  his  property  with 
a  real  estate  agent,  stops  to  give  details  ei- 
ther as  to  the  property  itself,  or  as  to  the 
arrangements  he  desires  to  make,  yet  no  one 
would  sell  upon  equal  terms  to  a  first-class 
business  man  and  to  an  habitual  drnnkard 
or  well-known  insolvent,  and  the  ordinary 
owner  would  not  sell  at  all  to  a  person  whose 
very  occupancy  would  tinge  the  neighbor- 
hood with  a  bad  repute.  These  are  good 
reasons,  and  are  probably  some  of  the  rea- 
sons why  custom  and  the  law  have  made  It 
necessary  that  real  estate  agents  should  ac- 
tually procure  contracts.  In  order  to  earn 
their  compensation,  and  why,  in  this  connec- 
tion, tlie  common  nnderstanding  of  the 
phrase  'authority  to  sell'  means  only  author- 
ity to  find  a  purchaser,  whether  such  au- 
thority be  given  orally  or  by  written  re- 
quest." 

The  judgment  Is  reversed.    All  the  Jus- 
tices concurring. 


HELLING  et  al.  v.  DARBY. 

(Supreme  Court  of  Kansas.     March  11,  190.'».) 

REAL    ESTATE    AOENTS— BIOIIT   TO    COMMISSION. 

An  owner  of  100  acres  of  land  was  solicited 
by  a  firm  of  real  estate  agents  to  place  it  in 
their  hands  for  sale.  He  wrote  to  them  as  fol- 
lows : 

"I  received  your  letter  to-day.  I  must  have 
$1,000  (sixteen  hundred  dollars)  in  cash.  You 
can  have  all  you  can  get  over  and  above  that, 
and  I  reserve  the  crop." 

The  hvokers  found  a  purchaser  for  the  land, 
but  did  not  notify  tlie  owner  until  after  he  had 
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sold  it  to  another  person.  Beld,  that  the  real 
estate  aKents  were  not  entitled  to  a  commiaRion 
for  innltinK  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  §§  74,  88.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pratt  County; 
P.  B.  Glllett,  Judge. 

Action  by  James  M.  Helling  and  another 
against  B.  F.  Darby.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Clias.  H.  Apt,  for  plaintiffs  In  error.  Wil- 
liam Barrett  and  R.  F.  Crick,  for  defendant 
in  error. 

WM.  R.  SMITH,  J.  Helling  &  Shaclcel- 
ford  were  real  estate  agents  in  the  town  of 
Coates.  Defendant  in  error,  Darby,  was  the 
owner  of  160  acres  of  land  in  Pratt  county. 
He  received  his  mail  at  the  town  of  Preston, 
about  20  miles  from  Coates.  A  few  days  be- 
fore June  23, 1903,  plaintiffs  below.  Helling  & 
Shackelford,  wrote  to  Darby,  asking  the  price 
of  his  land,  and  Inquiring  whether  they  could 
sell  It  for  bim.  On  the  date  mentioned.  Dar- 
by answered  by  letter  as  follows: 

"I  received  your  letter  to-day.  1  must 
have  $1,600  (sixteen  hundred  dollars)  In  cash. 
You  can  have  all  you  can  get  over  and  above 
that,  and  I  reserve  the  crop." 

The  brokers  listed  the  land,  and  about  Au- 
gust 11,  1903,  found  one  Moddrell,  a  pur- 
chaser who  was  able  and  willing  to  buy  It 
for  $1,800.  The  next  day  be  paid  the  agents 
$500,  and  agreed  to  pay  the  balance  of  the 
purchase  price  on  receipt  of  a  deed  from  the 
owner.  Moddrell  directed  that  the  convey- 
ance be  made  to  his  wife.  On  August  13th 
plaintiffs  below  wrote  and  mailed  a  letter  to 
defendant  In  error,  addressed  to  him  at  Pres- 
ton, as  follows: 

"The  Coates  State  Bank,  Coates,  Kansas, 
Aug.  13th,  1903.  I  sold  your  quarter  of  land 
west  of  town  to-day  for  $1,600  and  hand  here- 
with a  deed  to  sign,  and  have  acknowledged. 

"Send  the  deed  together  with  the  abstract 
brought  down  to  date  to  this  bank,  and  we 
will  promptly  remit  you  the  above  stated 
amount.  Mrs.  Annie  Moddrell  bag  deposited 
the  amount  here  subject  to  your  deed. 

"Yours  truly,  J.  M.  Helling,  Jr." 

Darby  did  not  receive  this  letter  until  Au- 
gust 10th.  Before  that,  and  on  August  17th, 
he  made  a  contract  with  one  Schepel  to  sell 
the  land,  and  received  $100  on  the  price. 
The  purchaser  went  into  possession  at  once, 
and  later  paid  the  balance  of  the  piir<-hase 
money.  This  action  was  brought  by  the  real 
estate  agents  against  Darby  to  recover  a  com- 
mission for  making  a  sale  of  the  land.  A 
trial  before  the  court  resulted  in  a  Judgment 
favorable  to  defendant  below. 

The  letter  written  by  Darby  to  plaintiffs, 
set  out  above,  did  not  give  to  the  latter  an 
exclusive  right  to  sell  the  land,  nor  did  it 
authorize  them  to  enter  Into  a  contract  of 
sale  in  Darby's  name  which  would  be  binding 
on  bim.    They  were  empowered  to  find  a  pur- 


chaser only.  See  Oross  t.  Shaffer,  29  Kan. 
442;  .McFarland  v.  Llllard,  2  Ind.  App.  100. 
28  N.  E.  229,  50  Am.  St.  Rep.  234;  Gilbert  v. 
Baxter  et  aL,  71  Iowa,  327.  32  N.  W.  364; 
Treat  v.  De  Cells,  41  Cal.  202;  Goss  v. 
Broom,  31  Minn.  484,  18  N.  W.  290 ;  Duffy  v. 
Hobson,  40  Cal.  240,  6  Am.  Rep.  617;    Solll- 

vant  V.  Jahren.  70  Kan. ,  79  Pac.  1071.    In 

view  of  the  limited  authority  of  pialntitTs 
below,  which  did  not  extend  beyond  the  find- 
ing of  a  buyer  for  the  land,  it  was  a  prereq- 
uisite to  a  recovery  of  a  commission  by 
tbem  that  the  seller  and  buyer  be  brought  to- 
gether through  their  efforts.  Darby,  when 
he  sold  the  land,  being  without  knowledge 
that  his  agents  had  procured  a  purchaser, 
was  not  liable  to  them  for  commission.  If 
a  sale  bad  been  made  by  the  owner  after  re- 
ceiving notice  that  his  agents  bad  procured 
a  buyer  ready  and  willing  to  accept  his 
terms,  a  different  question  would  be  present- 
ed.   Sandefur  v.  Hines,  09  Kan. ,  76  Pac. 

444.  In  the  present  case  the  real  estate 
agents  did  not  bring  the  buyer  and  seller  to- 
gether. They  did  not  put  the  parties  In  com- 
munication with  each  other.  Baars  v.  Hy- 
land,  65  Minn.  150,  67  N.  W.  1148;  Darrow 
V.  Harlow,  21  Wis.  302,  94  Am.  Dec.  541; 
Wylle  V.  Marine  National  Bank,  61  N.  Y. 
415;  Sibbald  v.  The  Bethlehem  Iron  Com- 
pany, 83  N.  y.  378,  38  Am.  Rep.  441. 

The  judgment  of  the  court  below  will  be 
aSrmed.    All  the  Justices  concurring. 


ACLTMAN  THRESHING  &  ENGINE  CO. 

V.  KNOLL. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

AGENCY— EVIDENCB— APPEAL  —  BEVIEW  —  LIA- 

BILITT  OF  PBINCIPAI.— KATIFICATION 

—ACTION   OH    NOTE. 

1.  Agency  may  be  proved  by  the  testimony  of 
the  agent  to  the  fact. 

[EM.  Note. — For  cases  in  point,  see  voL  40. 
Cent.  Dig.  Principal  and  Agent,  S  39.J 

2.  If  a  party  accept  the  special  findings  of  a 
jury  as  the  established  facts  in  a  case,  this 
court  will  not  consider  objections,  relating  to 
the  admissibility  of  testimony,  t>ased  on  the  as- 
sertion of  the  nonexistence  of  such  facts. 

_  3.  A  principal  is  bound  by  the  contracts  ot 
his  agent  made  within  the  apparent  scope  of  his 
authority,  notwithstanding  limitations  of  the 
agent's  power,  if  the  partj;  dealing  with  tiie 
agent  be  ignorant  of  such  limitations. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Principal  and  Agent,  §}  377,  657.] 

4.  The  ratification  by  the  principal  of  an  un- 
authorized act  of  his  agent  is  equivalent  to  an 
original  grant  of  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  $  662.] 

5.  When  a  principal  adopts  the  unauthorized 
act  of  his  agent  and  brings  suit  to  secure  its 
benefits,  he  cannot  escape  its  liabilities  by  claim- 
ing ignorance  of  some  of  the  facts.  He  is 
obliged  to  inform  himself  of  the  scope  of  the 
unauthorized  performance,  or  be  bound  to  the 
same  extent  as  if  he  had  done  so. 

fEJd.  Note. — For  cases  in  point,  see  vol.  40. 
Cent.  Dig.  Principal  and  Agent,  {§  643,  650- 
658.] 
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e.  Proof  of  ratification  includes  proof  of  agen- 
cy and  authority,  and  may  be  made  under  a 
pleading  charging  the  ratified  act  to  be  that  of 
the  principal. 

7.  A  principal  cannot  appropriate  to  himself 
all  the  advantages  of  his  agent's  nnanthorized 
conduct  and  repudiate  its  obligations.  Ratifi- 
cation must  include  the  entire  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  i§  645,  656- 
008.] 

8.  Parol  evidence  is  admissible  to  show  that 
the  consideration  of  a  promissory  note  has  fail- 
ed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §|  1925,  1980.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ottawa  County; 
R.  R.  Rees,  Judge. 

Action  by  the  Aultman  Threshing  &  En- 
gine Company  against  Henry  Knoll.  Judg- 
ment for  defendant,  and  plaintiff  brings  ei> 
ror.    Affirmed. 

David  Ritchie,  for  plaintiff  In  error. 
Thompson  &  King,  for  defendant  in  error. 

BUROB,  J.  Henry  Knoll  successfully  re- 
sisted the  payment  of  a  promissory  note  giv- 
en to  W.  M.  Smith,  and  indorsed  to  the 
plaintiff,  on  the  ground  of  a  failure  of  con- 
sideration. The  questions  in  the  case  are, 
if  an  oral  agreement  furnishing  the  consid- 
eration of  the  note  can  be  repudiated  by  the 
plaintiff,  and  If  evidence  relating  to  the 
agreement  contradicts  the  -written  promise. 
The  verdict,  the  special  findings  of  the  Jury, 
and  the  Judgment  rendered  after  a  motion 
for  new  trial  all  being  for  the  defendant, 
only  the  evidence  In  his  favor  need  be  con- 
sidered. 

Smith  purchased  a  threshing  outfit  at  Sal- 
ina.  The  sale  was  not  made  until  the  ma- 
chine was  delivered.  The  delivery  was 
made  by  G.  S.  Lowell,  the  president  of  the 
Lowell  Windmill  Manufacturing  Company, 
who  then  had  the  machine  In  his  possession, 
who  arranged  all  the  terms  of  the  sale,  and 
received  payment  of  the  price.  The  price 
was  paid  by  notes  given  by  Smith  to  the 
plaintiff  as  payee.  The  notes  were  secured 
by  a  chattel  mortgage  on  the  machine  giv- 
en to  the  plaintiff  as  mortgagee.  In  the 
chattel  mortgage  a  portion  of  the  descrip- 
tion of  the  property  was  that  it  had  been 
manufactured  by  the  plaintiff,  and  purchased 
from  It  at  Salina  through  its  agent,  the 
Lowell  Windmill  Manufacturing  Company, 
The  plaintiff  accepted  the  notes  and  mort- 
gage, and  afterward  foreclosed  the  mort- 
gage, and  took  the  machine  away  from 
Smith  by  virtue  of  the  rights  it  afforded. 

Under  the  authorities,  the  foregoing  facts 
were  sufficient  to  prove  that  the  Lowell 
Company  was  the  agent  of  the  plaintiff  In 
all  of  the  details  of  the  transaction  so  far 
described,  but  the  proof  does  not  stop  here. 
Mr.  Lowell,  as  president  of  the  company, 
testified  unqualifiedly,  and  without  objection 
on  the  part  of  the  plaintiff,  that  he  was  at 
the  time  the  agent  of  the  plaintiff.    This 


part  of  the  proof  of  agency  did  not  consist 
of  mere  declarations  shown  to  have  been 
made  by  him.  It  was  his  own  testimony  to 
the  fact  of  agency,  and  hence  was  compe- 
tent. Howe  Mach.  Co.  v.  Clark,  15  Kan.  492; 
Cowles  V.  Burns,  28  Kan.  32;  French  v. 
Wade.  35  Kan.  391,  11  Pac.  138;  Beam  v. 
McElhone,  50  Kan.  409,  31  Pac.  1075. 

A.  B.  Neeley,  of  Minneapolis,  bad  taken 
Smith  to  the  office  of  the  Lowell  Company. 
The  Lowell  Company  agreed  to  divide  Its 
commission  with  him  for  his  services  In  ef- 
fecting a  sale.  Lowell  desired  that  farm- 
ers' notes  to  the  amount  of  |1,000  be  pro- 
cured for  the  company  as  additional  security 
for  the  price  of  the  machine.  He  arranged 
with  Neeley  to  obtain  them,  and  instructed 
Neeley  to  say  to  the  farmers  that  tlie  notes 
were  to  be  taken  as  collateral  on  the  sale 
of  the  machine  to  Smith,  that  Smith  would 
do  their  threshing,  and  that  the  notes  were 
to  be  paid  to  the  plaintiff  when  the  thresh- 
ing was  done.  He  further  gave  Neeley  a 
writing  to  show  to  the  farmers  what  kind 
of  a  thresher  Smith  was.  Neeley  personally 
obtained  from  Knoll  the  note  in  suit,  upon 
a  promise  made  In  accordance  with  Lowell's 
instructions.  Neeley  named  Smith  as  payee 
In  the  note,  but  It  was  indorsed  direct  to  the 
company.  Although  Smith  carried  the  notes 
to  Salina,  Neeley  required  him  to  receipt 
for  them  "to  be  delivered  to  G.  S.  Lowell, 
Salina,  Kan."  Neeley  was  Lowell's  efficient 
arm,  precisely  the  same  as  bis  secretary  who 
wrote  the  chattel  mortgage,  and  the  Jury  had 
the  right  to  Interpret  the  transaction  as  If 
the  notes  had  been  made  payable  direct  to 
the  plaintiff.  The  notes  of  other  farmers 
were  procured  In  the  same  way.  Lowell 
took  possession  of  them,  and  sent  them  all 
In  to  the  plaintiff,  with  Smith's  notes  and 
mortgage  for  the  machine.  The  plaintiff  re- 
ceived and  kept  them,  and  sued  Knoll  upon 
the  one  he  had  given,  without  threshing  his 
wheat. 

This  state  of  facts  renders  It  impossible 
for  the  plaintiff  to  claim  that  it  is  an  inno- 
cent pvffchaser  of  the  defendant's  note.  If 
Smith  himself  had  been  required  to  furnish 
the  collateral  security,  and  Lowell  had  been 
ignorant  of  defenses  to  It,  such  a  position 
might  be  assumed.  But  the  knowledge  of 
Lowell  of  conditions  affecting  the  considera- 
tion of  any  of  the  collateral  taken  was  the 
knowledge  of  the  plaintiff. 

In  plaintiff's  assignments  of  error  It  Is 
said  that  the  testimony  relating  to  this 
transaction  was  Improperly  admitted,  be- 
cause no  authority  was  shown  to  bind  the 
plaintiff  by  a  promise  to  thresh  Knoll's 
wheat  On  the  trial  the  Jury  returned  the 
following  findings  of  fact:  "Q.  At  the  time 
the  note  In  question  was  executed,  did  A.  B. 
Neeley  state  to  the  defendant  that  the  plain- 
tiff would  have  said  William  M.  Smith  thresh 
his  wheat  for  him?  A.  Yes.  Q.  Was  the 
consideration  for  tlie  note  in  question  a  rep- 
resentation made  by  said  Neeley  to  the  de- 
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fendant,  at  the  time  safd  note  was  execnt- 
ed,  tbat  the  plaintiff  would  have  said  Smith 
threeh  the  defendant's  wheat  tor  him?  A. 
Yes.  Q.  Did  said  Neeley,  In  taking  the  note 
In  question  from  the  defendant,  act  as  the 
agent  for  the  plaintiff  In  the  sale  of  a  thresh- 
ing machine  by  said  plaintiff  to  W.  M. 
Smith?  A.  Yes.  Q.  When  the  machinery  In 
question  was  sold,  was  the  Lowell  Wind- 
mill Mfg.  Co.  the  agent  of  the  plaintiff  In 
this  action?  A.  Yes."  There  Is  no  assign- 
ment of  error  made  or  argued  In  the  brief 
directly  attacking  the  sufficiency  of  these 
findings  of  fact.  They  are  submitted  to  as 
the  established  facts  In  the  case.  This  be- 
ing true,  this  court  will  accept  them  also. 
Hence,  so  far  as  the  assignments  of  error 
now  under  consideration  are  concerned,  the 
authority  of  the  agent  was  fully  proved. 
How  It  was  proved,  or  at  what  stage  of  the 
proceeding  It  was  proved,  the  court  will  not 
Investigate  the  record  to  discover.  There- 
fore the  reason  given  for  rejecting  the  testi- 
mony In  question  is  confuted  by  the  undis- 
puted findings  of  the  jury. 

The  plaintiff,  however,  makes  an  indirect 
attacli:  upon  the  truth  of  the  special  findings 
by  arguing  a  demurrer  to  the  evidence.  The 
proof  that  the  Lowell  Company  was  the 
plaintiff's  agent  In  the  sale  of  the  machine 
was  complete,  and  the  taking  of  the  collat- 
eral paper  was  an  incident  of  that  transac- 
tion; so  that  the  plaintiff's  acceptance  and 
retention  of  the  farmers'  notes  and  its  at- 
tempt to  enforce  them,  taken  in  connection 
with  the  other  facts  in  the  case,  furnished 
a  sufficient  foundation  for  the  inference  that 
the  Lowell  Company  had  authority  to  pro- 
cure collateral  In  connection  with  the  sale 
of  plaintiffs  machine.  The  approval  of  its 
agent's  conduct  in  this  respect  was  some  evi- 
dence of  authority.  The  ultimate  source  of 
the  agent's  authority  is  found  in  these  acts 
of  the  principal,  as  the  rule  in  this  respect 
requires.  If  Lowell  had  authority  to  procure 
Knoll's  note,  but  had  no  authority  to  prom- 
ise to  do  bis  threshing,  the  plaintiff  is  bound, 
because  a  promise  of  that  kind  is  clearly 
within  the  apparent  scope  of  such  an  agent's 
authority.  It  would  be  strange,  indeed,  if  an 
agent  should  be  sent  among  the  farmers  of  a 
community  to  obtain  their  promissory  notes 
for  the  benefit  of  a  threshing  machine  com- 
pany without  power  to  render  something  in 
return.  Since  Knoll  had  no  knowledge  of  any 
limitations  upon  the  agent's  authority,  the 
pkilntifl  cannot  now  assert  them.  "The  sole 
question  Is,  was  the  general  authority  of 
plaintlfTs  agent  as  traveling  salesman,  in  the 
absence  of  notice  to  the  contrary  on  the  part 
of  the  defendant,  as  a  matter  of  law,  suffl- 
clCDt  to  bind  plaintiff  to  the  conditions  at- 
tached to  the  contract  of  sale  as  pleaded? 
The  trial  court  so  Instructed.  The  sale  of 
the  goods  out  of  which  this  controversy  arose 
Xell  directly  within  the  scope  of  the  agent's 
authority.  While  that  authority  may,  as  be- 
tween the  agent  and  bis  principal,  have  been 


Ibnited,  knd  thp  agent  responsible  to  hla 
principal  for  exceeding  its  bounds,  yet  as 
between  plaintiff  and  defendant,  as  no  limi- 
tation upon  the  agent's  authority  was  known 
to  defendant,  and  as  the  agent  acted  within 
the  apparent  scope  of  his  authority,  the  con- 
ditions attached  to  the  sale  bound  plaintiff. 
Babcock  v.  Deford,  14  Kan.  408;  Banks 
Bros.  V.  Everest  &  Waggener,  3.5  Kan.  687, 
12  Pac  141."  Ludlow  v.  Fribley,  67  Kan. 
710,  711,  74  Pac.  237.  There  is  no  conflict 
between  the  decisions  In  the  Ludlow  Case 
and  the  cases  of  Kane  v.  Barstow,  42  Kan. 
465,  22  Pac.  588,  16  Am.  St.  Eep.  490,  and 
Wilcox  V.  Eadle,  65  Kan.  459,  70  Pac.  838, 
although  the  syllabus  of  the  Kane  Case  is 
likley  to  be  misunderstood.  The  latter  were 
cases  involving  attempts  to  deduce  agency 
from  an  appearance  of  authority,  and,  of 
course,  agency  and  authority  must  always  be 
proved  as  facta  when  denied.  But  In  the 
interpretation  of  an  authority  In  a  contro- 
versy between  the  principal  and  a  third  per- 
son, apparent,  and  not  actual,  authority  con- 
trols, when  no  limitation  has  been  disclosed. 
Concede,  however,  that  the  Lowell  Company 
had  no  authority  whatever  to  go  out  and  pro- 
cure collateral  security  In  connection  with 
the  sale  of  plaintiff's  machines.  It  is  then  in 
the  attitude  of  seeking  to  appropriate,  with- 
out investigation  or  inquiry,  all  the  benefits 
of  Lowell's  deal,  and  it  is  elementary  law 
that  a  party  cannot  do  this  and  reject  the 
uncomfortable  features  of  the  bargain.  The 
decisions  of  this  court  are  so  plain  upon  the 
subject  that  a  discussion  of  the  propoBition 
is  unnecessary.  Babcock  v.  Deford,  14  lOin. 
408 ;  Waterson  v.  Rogers,  21  Kan.  529 ;  Khr- 
sam  V.  Mahan,  52  Kan.  246,  34  Pac.  800: 
Railway  Co.  v.  Cooper,  57  Kan.  185,  45  Pac. 
687.  In  adopting  the  unauthorized  conduct 
of  Its  agent;  the  plaintiff  was  obliged  to  in- 
quire and  ascertain  the  full  extent  of  it,  or 
be  bound  in  the  same  manner  as  if  be  bad 
done  so,  and  it  cannot  now  enforce  a  por- 
tion of  I.oweirs  agreement  without  assum- 
ing all  the  liabilities  attached  to  it  "Upon 
learning  of  the  unauthorized  act  of  his  agent, 
the  principal,  deeming  the  act  to  be  to  his 
advantage,  may  expressly  ratify  it  and  avail 
himself  of  its  benefits;  or,  deeming  it  to  be 
to  his  detriment,  he  may  expressly  repudiate 
it;  or,  as  Is  more  often  the  case,  be  may 
take  no  decisive  step  in  either  direction,  but 
tacitly  leave  his  intention  to  be  determined 
by  his  subsequent  acts.  He  is  under  no  ob- 
ligation to  expressly  affirm,  but,  if  he  de- 
cides to  do  so,  he  may  fully  inform  himself 
of  ail  the  material  facts,  or  he  may  inten- 
tionally assume  the  risk  without  inquiry,  or 
he  may  deliberately  ratify  upon  such  knowl- 
edge as  he  possesses,  without  caring  for 
more.  It  is  a  fundamental  rule  that.  If  the 
principal  elects  to  ratify  any  part  of  the  un- 
authorized act,  he  may  ratify  the  whole  of 
it.  He  cannot  avail  himself  of  it  so  far  as 
it  is  advantageous  to  him,  and  repudiate  its 
obligations;    and  this  rule  applies  not  only 


Digitized  by 


Google 


ICan.) 


MIDLAND  SAVINGS  &  LOAN  CO.  v.  SOLOMON. 


1077 


wben  his  rattflcation  Is  express,  but  also 
when  It  Is  Implied.  •  ♦  •  One  of  the 
most  unequivocal  methods  of  showing  rati- 
fication of  an  agent's  act  is  the  bringing  of 
an  action  at  law  based  upon  such  act."  Me- 
chem  on  Agency,  §§  128,  130,  151.  Ratifica- 
tion Is  equivalent  to  an  original  grant  of 
authority.  The  situation  of  the  parties  is 
the  same  as  If  the  plaintiff  had  induced  the 
contract  in  the  first  Instance  through  an 
agent  duly  apiwlnted  for  the  purpose.  Proof 
of  ratification  includes  proof  of  agency  and 
authority,  and  may  be  made  under  a  plead- 
ing charging  the  ratified  act  to  be  that  of 
the  principal.  "If  proof  of  agency  were 
neetled  to  establish  a  trust,  the  evidence  ad- 
duced Is  sulBcInnt  to  show  ratification  by 
plaintiff  of  the  conduct  of  the  Investment 
company  In  receiving  the  Insurance  money. 
Such  ratification  is  equivalent  to  prior  au- 
thority, and  need  not  be  specially  pleaded." 
Smith  V.  Des  Moines  National  Bank,  107 
Iowa,  C20,  624,  78  N.  W.  238.  "The  proposi- 
tion is  elementary  that  a  corporation  acts 
only  through  Its  officers  and  agents.  It  Is 
a  rule  of  pleading,  scarcely  less  elementary, 
that  the  allegation  In  the  complaint  that  de- 
fendant made  and  executed  the  written  con- 
tract referred  to  sufficiently  avers  the  mak- 
ing of  the  instrument  in  behalf  of  the  com- 
pany by  Its  duly  authorized  officers  or  agents. 
*  *  *  We  conclude  that  it  was  competent 
for  plaintiff  to  sustain  the  averment  In  his 
complaint  by  proof  showing  either  an  orig- 
inal execution  of  the  lease  with  due  author- 
ity, or  a  snbse(]neut  ratification  of  Elliott's 
unauthorized  act."  Hoosac  Mining  &  M. 
Co.  V.  Donat,  10  Colo.  520,  533.  16  Pac.  157. 
Such  being  the  law,  the  evidence  proved 
agency  and  outhority  for  the  agreement  In 
question,  and  the  demurrer  to  the  evidence 
was  properly  overruled. 

The  plaintiff  argues  that  the  promise  to 
Knoll  to  thresh  his  wheat  was  a  mere  In- 
ducement for  the  execution  of  an  accommo- 
dation note  for  Smith.  The  Jury,  however, 
found  from  the  evidence  that  the  promise 
was  the  consideration  for  the  note,  and  the 
conclusion  to  be  drawn  from  an  interpreta- 
tion of  the  conversation  between  Neeley  and 
Knoll  is  one  of  fact. 

It  is  further  urged  that  the  evidence  as- 
sailed was  introduced  for  the  purpose  of  con- 
tradicting or  qualifying  the  absolnte  terms 
of  a  promissory  note,  and  many  cases  are 
cited  in  which  It  is  decided  that  such  can- 
not be  done.  No  court  has  expressed  itself 
upon  that  proposition  with  greater  emphasis 
than  this  one.  But  the  rule  of  law  an- 
nounced in  the  cases  referred  to  has  no  appli- 
cation to  the  facts  of  this  controversy.  "It 
Is  a  well-established  principle  of  the  law  per- 
taining to  bills  of  exchange  and  promissory 
notes  that,  in  all  cases  in  which  the  consid- 
eration is  open  to  inquiry,  parol  evidence  is 
admls.'iible  to  show  the  want,  failure,  or 
illegality  of  the  consideration,  or  the  fact 
that  the  consideration  differed  from  the  one 


expressed  In  the  Instroment  upon  which  the 
suit  is  brought."  4  A.  &  E.  Encycl.  of  L. 
(2d  Ed.)  199.  Such  is  the  rule  in  this  state. 
French  v.  Gordon,  10  Kan.  370;  Dodge  v. 
OaOs,  27  Kan.  762. 

Certain  Instructions  to  the  jury  are  com- 
plained of,  but  the  special  findings  show  they 
could  not  have  operated  to  the  plaintiff's 
prejudice. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


MIDLAND  SAVINGS  &  LOAN  CO.  v.  SOLO- 
MON et  al. 

(Supreme  Goort  of  Kansas.    March  11,  1905.) 

BOND— OOKSTBUCTION— MOBTOAOB— USUBT— 

PUBLIC  Potior. 

1.  The  parties  to  a  lawful  bond  for  the  pay- 
ment of  money  may  stipulate  that  it  shall  be 
payable  in  and  be  governed  by  the  laws  of  a 
state  of  their  choice,  and,  if  such  a  stipulation 
be  made  fairly  and  in  good  faith,  it  Is  a  duty 
of  the  courts  of  another  state  In  which  suit 
may  be  brought  to  recover  on  the  bond  to  give 
effect  to  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Bonds,  {  48;  vol.  11,  Cent.  Dig. 
Contracts,  §S  724-728.] 

2.  The  fact  tliat,  as  an  incident  to  cuch  a 
bond,  the  obligor  has  secured  it  by  a  mortgage 
upon  real  estate  located  in  the  foreign  state, 
where  suit  is  brought  to  enforce  it,  does  not 
abrogate  the  stipulation,  and  the  bond  must 
nevertheless  be  interpreted  by  the  law  of  the 
state  where  it  is  payable. 

3.  The  courts  of  this  state  should  not  refuse, 
on  the  ground  of  a  supposed  public  policy,  to 
enforce  collection  of  sums  due  on  a  lawful  bond 
solvable  by  the  laws  of  a  foreign  state,  and  not 
given  in  evasion  of  the  usury  laws  of  this  state, 
merely  liecause,  if  construed  by  the  laws  of  this 
state,  the  rate  of  interest  would  be  higher  than 
that  allowed  by  the  laws  here. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  (Jounty; 
J.  F.  Thompson,  Judge  pro  tem. 

Action  by  the  Midland  Savings  &  Loan 
Company  against  Joseph  S.  Solomon  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

A.  J.  Bryant  and  Campbell  &  Gosborn,  for 
plaintiff  in  error.  J.  B.  Atchison  and  Ewlng, 
Gard  &  Gard,  for  defendants  in  error. 

BURCH,  J.  The  district  court  sustained 
a  demurrer  to  a  petition  for  recovery  upon 
a  bond  and  mortgage  given  to  a  Colorado 
building  and  loan  association.  It  must  have 
done  so  either  on  the  ground  that  the  con- 
tract was  In  fact  a  Kansas  contract,  and 
therefore  discharged  under  the  laws  of  this 
state  relating  to  usury,  or  because  the  usury 
laws  of  this  state  are  applicable  to  It,  even 
though  It  be  a  Colorado  contract  The  mort- 
gage covers  real  estate  In  Allen  county.  It 
recites  that  the  mortgagor  is  a  resident  of 
that  county,  and  it  was  acknowledged  in  that 
county.  But  the  sums  to  become  due  upon 
the  bond  are  made  payable  ta  Colorado.    It 
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expressly  provides  that  its  conditions  are 
to  be  performed  in  the  state  of  Colorado,  and 
tliat  it  shall  In  all  respects  be  governed  and 
entitled  to  the  benefits  of  the  laws  of  that 
state,  and  the  petition  expressly  alleged  that 
the  bond  and  mortgage  were  delivered  to 
the  plaintiS  in  that  state.  Since  the  instru- 
ments in  suit  were  delivered  in  Colorado, 
the  contract  was  made  there.  Briggs  v. 
Latham,  86  Kan.  255,  13  Pac.  393,  59  Am. 
Rep.  546.  "Delivery  Is  an  essential  part  of 
the  execution  of  any  instrument.  It  is  not 
enough  to  sign  and  seal  a  bond.  It  is  effec- 
tual only  when  it  is  delivered  to  the  party 
interested  in  it,  or  to  some  one  for  him.  The 
bond  might  have  been  signed  wherever  it 
was  most  convenient  for  the  obligor  to  give 
attention  to  it,  but  it  was  an  Ineffectual  and 
useless  paper  until  delivery  by  the  obligor. 
The  delivery  was  made  in  Delaware,  where 
A  was  to  be  performed.  It  was  made  a 
binding  obligation — its  execution  was  com- 
pleted— in  that  state."  Baum  v.  Birchall, 
150  Pa.  164, 169,  24  AO.  620,  30  Am.  St.  Rep. 
797. 

The  contract  having  been  made  In  Colo- 
rado, and  the  sums  due  upon  It  having  been 
made  payable  there,  the  presumption  of  law 
is  that  it  is  solvable  in  that  state.  That  pre- 
sumption, however,  is  a  rebuttable  one,  and, 
if  nothing  further  appeared,  the  court  would 
have  the  right  to  take  into  consideration  ex- 
traneous facts  in  ascertaining  the  true  in- 
tention of  the  parties.  But  an  express  pro- 
vision of  the  contract  makes  it  subject  to, 
and  entitled  to  the  benefits  of,  the  laws  of 
Colorado.  Presumably  the  parties  knew  what 
they  deshred,  and  understood  the  force  of 
the  language  they  used;  and,  having  agreed 
upon  the  matter,  and  having  reduced  their 
agreement  to  writing,  further  inquiry,  ex- 
cept, of  course,  for  fraud  and  the  like.  Is 
precluded.  "The  contract  must  be  adjudged 
by  its  express  terms,  no  matter  where  the 
parties  were  when  it  was  made.  And  when 
those  terms  are  clear,  explicit,  involved  in 
no  doubt  whatever,  they  must  prevail,  and 
it  is  the  duty  of  the  courts  to  enforce  them 
according  to  their  literal  meaning."  Ben- 
nett V.  Building  &  Loan  Ass'n,  177  Pa.  233, 
238,  35  Atl.  684,  685,  34  L.  R.  A.  595,  55 
Am.  St.  Rep.  723.  "There  Is  no  reason  why 
their  making  their  contract  in  one  state  in- 
stead of  in  the  other,  nor  why  their  mak- 
ing it  payable  in  one  state  Instead  of  in  the 
other,  should  have  a  controlling  influence 
over  the  question.  Doing  either  will,  in  the 
absence  of  further  evidence,  serve  to  show 
their  purpose  and  control  the  result.  But 
not  so  when  they  otherwise  directly  provide, 
or  when  from  other  facts  their  intention  can 
be  more  satisfactorily  ascertained."  Dugan 
v.  Lewis,  79  Tex.  246,  2.^3.  14  8.  W.  1024, 
1026.  12  L.  R.  A.  93,  23  Am.  St.  Rep.  332. 
"Where,  however,  the  parties  to  the  contract 
have  tliemselves  expre88l.v  declared  that  their 
contract  shall  be  held  and  construed  as  made 
with  reference  to  a  certain  Jurisdiction,  that 


shows  by  what  law  they  Intended  the  trans- 
action to  be  governed.  And  as  said  by  Phil- 
limore,  4  Int.  Law,  469:  'It  is  always  to  be 
remembered  that  in  obligations  it  is  the  will 
of  the  contracting  parties,  and  not  the  law, 
which  fixes  the  place  of  fulfillment — whether 
that  place  be  fixed  by  express  words  or 
by  tacit  implication — as  the  place  to  the  Ju- 
risdiction of  which  the  contracting  parties, 
elected  to  submit  themselves.'  *In  every 
forum,'  said  Chief  Justice  Marshall  in  Way- 
man  V.  Southard,  10  Wheat.  1,  48,  6  L.  Ed. 
253,  'a  contract  is  governed  by  the  law  with 
reference  to  which  it  is  made.'  There  Is  no- 
room  for  Inference  or  presumption  as  to  what 
that  intention  was.  when  It  is  expressed  in 
the  contract  Pritchard  v.  Norton,  106  U.  S. 
124.  1  Sup.  Ct.  102,  27  L.  Ed.  104."  Union 
Central  Life  Ins.  Co.  v.  Pollard,  94  Va.  14«. 
151.  26  S.  K  421,  422,  36  L.  R.  A.  271,  64 
Am.  St.  Rep.  715.  "When  the  intention  of 
the  parties  to  a  contract  as  to  the  law  gov- 
erning the  contract  Is  expressed  in  words, 
this  expressed  Intention  determines  the  prop- 
er law  of  the  contract,  and,  in  general,  over- 
rides every  presumption."  Dicey  on  the 
Conflict  of  Laws,  567.  See,  also,  9  Qyc.  665, 
22  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  1325. 

The  fact  that  the  mortgaged  land  lies  In 
a  state  different  from  that  in  which  the 
contract  Is  to  be  performed  will  not  override 
express  stipulations  relating  to  the  law  by 
which  it  Is  to  be  governed.  Such  a  circum- 
stance may  be  important  when  the  contract 
Is  open  to  interpretation.  Royal  Loan  Ass'n 
v.  Forter  (Kan.)  75  Pac.  484.  But  otherwMse 
it  is  not  controlling.  "And  here  two  pre- 
liminary questions  arose,  the  first  of  which 
was  whether  the  lex  loci  of  the  contract  of 
1815  was  Rhode  Island  or  Kentucky.  By  the 
usury  laws  of  the  latter,  the  contract  and 
all  the  securities  given  for  it,  are  void,  both 
for  principal  and  Interest  By  the  laws  of 
the  former,  although  it  Is  prohibited  to  take 
more  than  six  per  cent  interest  and  a  pen- 
alty, imposed  for  the  offense,  the  act  does 
not  render  the  contract  void — certainly  not 
for  the  principal  sum.  •  •  •  With  re- 
gard to  the  locality  of  the  contract  of  1815, 
we  have  no  doubt  that  It  must  be  governed 
by  the  law  of  Rhode  Island.  The  proof  Is 
positive  that  it  was  entered  Into  there,  and 
there  is  nothing  that  can  raise  a  question 
but  the  circumstance  of  its  making  a  part 
of  the  contract  that  It  should  be  secured  by 
conveyances  of  Kentucky  land.  But  the  point 
Is  established  that  the  mere  taking  of  for- 
eign security  does  not  alter  the  locality  of 
the  contract  with  regard  to  the  legal  inter- 
est. Taking  foreign  security  does  not  neces- 
sarily draw  after  It  the  consequence  that 
the  contract  Is  to  be  fulfilled  where  the  securi- 
ty Is  taken.  The  legal  fulfillment  of  a  con- 
tract of  loan  on  the  part  of  the  borrower  Is 
repayment  of  the  money,  and  the  security 
given  is  but  the  means  of  securing  what  he 
has  contracted  for,  which,  in  the  eye  of  the 
law,  is  to  pay  where  he  borrows,  unless  an 


Digitized  by 


Google 


Kan.) 


MIDLAND  SAVINGS  &  LOAN  CO.  v.  SOLOMON. 


1079 


other  place  of  payment  be  expressly  deslg-  [ 
nated  by  the  contract.  No  tender  would 
hare  been  effectual  to  discharge  the  mort- 
gage,  unless  made  In  Rhode  Island.  On  a 
bin  to  redeem,  a  court  of  equity  would  not 
have  listened  to  the  idea  of  calling  the  mort- 
gagee to  Kentucky  in  order  to  receive  a 
tender."  De  Wolf  v.  Johnson.  10  Wheat.  367, 
382,  383,  6  L.  Ed.  343.  "The  contract  for 
the  loan  was  made  in  the  state  of  New 
Yorii,  the  money  was  advanced  there,  the 
note  and  mortgage  delivered  there,  and  the 
loan  was  to  be  repaid  there.  The  fact  that 
one  of  the  incidents  of  the  debt  consisted  of 
a  lien  by  way  of  mortgage  upon  lands  In 
Ohio  to  secure  payment  does  not  change  the 
law  in  this  respect.  It  was  a  contract  not 
only  made,  but  to  be  performed,  in  the  state 
of  New  York,  and  must  be  governed  by  the 
laws  of  that  state."  Ix>ckwood  v.  Mitchell.  ! 
7  Ohio  St.  387,  405,  70  Am.  Dec.  78.  "The  j 
only  signitlcance  that  can  be  attached  to  a  | 
mortgage  on  real  estate,  in  disposing  of  a 
question  as  to  usury  In  the  obligation  to  se- 
cure which  It  has  been  given,  is  as  an  aid 
In  determining  the  place  of  performance 
when  the  obligation  la  silent  on  that  point. 
Minor,  Confl.  Laws,  p.  390;  2  Jones,  Mortg. 
§  6G0."  United  States  Savings  &  Loan  Co. 
V.  Harris  (C.  C.)  113  Fed.  27,  32.  "Notes 
executed  and  made  payable  in  one  state  are, 
as  a  rule,  governed  by  the  laws  of  that 
state;  and  the  fact  that  a  trust  deed  given 
as  security  includes  land  in  another  state,  or 
that  the  maker  lived  and  intended  to  use 
the  money  in  the  latter  state,  does  not  change 
the  rule."  Central  Trust  Co.  of  New  York 
V.  BurtMi,  74  Wis.  329,  43  N.  W.  141.  "The 
loan  is  the  principal  thing,  or  at  least  It 
should  be  so  in  contemplation  of  the  law. 
The  security  is  an  Incident  to  the  loan — an 
important,  probably  an  indispensable,  inci- 
dent. It  is  admitted;  yet,  as  such,  It  should 
not  be  held  to  assume  such  colossal  legal  im- 
portance as  to  control  the  construction  of 
the  loan  contract."  Webb  on  Usury,  i  275. 
See,  also,  Tenny  v.  Porter,  61  Ark.  329,  33 
S.  W.  211;  Brower  v.  Life  Ins.  Co.  (C.  C.) 
86  Fed.  748,  751;  Pac.  States  Loan  &  Bldg. 
Co.  V.  Green,  123  Fed.  4.3,  59  C.  C.  A.  167; 
Story  on  Confl.  of  Laws  (8th  Ed.)  287a.  The 
rule  announced  by  these  authorities  is  of 
special  force  in  this  state,  where  the  mort- 
gage is  a  mere  Incident  of  the  debt,  vests  no 
title  to  the  land,  creates  no  right  of  pos- 
session, and  operates  solely  as  security. 

The  contract  provided  that  certain  pay- 
ments agreed  to  be  made  should  be  credited 
on  the  defendant's  stock  subscription,  and 
not  as  a  repayment  of  the  loan.  The  peti- 
tion itemized  all  payments  the  debtor  had 
made.  By  disregarding  the  stipulations  of 
the  contract,  and  making  an  arbitrary  cal- 
culntton  of  its  own,  the  court  was  able  to 
produf*  a  result  Indicating  that  the  contract 
would  be  usurious  under  the  laws  of  this 
state,  and  that  more  than  the  principal  and 
the  Kansas  rate  of  Interest  already  had  been 


paid.  But  the  petition  pleaded  the  laws  of 
Colorado,  showing  the  contract  to  be  a  law- 
ful one,  and  not  subject  to  the  defense  of 
usury  in  that  state.  Therefore  it  was  valid 
here.  Bedford  v.  Eastern  Building  &  Loan 
Ass'n,  181  U.  S.  227,  21  Sup.  Ct.  597,  45  L. 
Ed.  834;  Pioneer  Sav.  &  L.  Co.  v.  Nonne- 
macber,  127  Ala.  521,  30  South.  79;  Ware  v. 
Investment  Co.,  95  Va.  680.  29  S.  E.  744,  64 
Am.  St.  Rep.  826;  Pioneer,  etc.,  Ivoan  Co.  v. 
Cannon,  96  Tenn.  599,  36  S.  W.  386,  .33  L.  R. 
A.  112,  54  Am.  St.  Rep.  858;  Bennett  v. 
Building  &  Loan  Ass'n,  177  Pa.  233.  35  Atl. 
684,  34  L.  R.  A.  595,  55  Am.  St.  Rep.  723;  In- 
terstate B.  &  L.  V.  Edgefield  Hotel  Oo.  (O.  C.) 
120  Fed.  422;  People's  B.  L.  &  S.  v.  Berlin. 
201  Pa.  1,  50  Atl.  308,  88  Am.  9t.  Rep.  764; 
Miller  V.  Tiffany,  1  Wall.  298,  17  L.  Ed.  540. 
The  courts  of  this  state  should  not  refuse, 
on  the  ground  of  a  supposed  public  policy, 
to  enforce  collection  of  sums  due  on  a  lawful 
bond  solvable  by  the  laws  of  a  foreign  state, 
and  not  given  in  evasion  of  the  usury  laws 
of  this  state,  merely  because.  If  construed 
by  the  laws  of  this  state,  the  rate  of  inter- 
est would  be  higher  than  that  allowed  by 
the  laws  here.  The  position  assumed  by 
some  courts  in  reference  to  this  matter  when 
considering  building  and  loan  association 
cases  can  scarcely  be  regarded  as  anything 
less  than  the  result  of  a  tour  de  force. 

There  is  nothing  in  the  petition  indicating 
that  the  plaintiff  ever  exercised  any  cor- 
porate privilege  in  this  state,  beyond  record- 
ing its  mortgage  and  bringing  suit  to  fore- 
close It.  There  is  therefore  no  ground  for 
holding  that  the  plaintiff  has  undertaken  to 
make  the  state  of  Kansas  a  field  of  opera- 
tion for  the  purpose  of  securing  to  Itself  ad- 
vantages not  conferred  upon  onr  own  citi- 
zens by  our  own  laws.  The  defendant  does 
not  argue  that  the  plan  of  the  association  it- 
self is  such  as  to  place  it  outside  the  protec- 
tion of  the  laws  of  this  state,  nor  Is  there 
anything  in  the  petition  to  show  that  any  of 
the  terms  of  the  contract  were  inserted  as 
a  mere  subterfuge  to  enable  the  plaintiff  to 
evade  the  laws  of  this  state.  The  presump- 
tions are  all  in  favor  of  the  legality  of  the 
contract  and  of  the  good  faith  of  the  parties. 
Upon  this  subject  the  remarks  of  the  Su- 
preme Court  of  Pennsylvania  in  the  case  of 
Bennett  v.  B.  &  L.  A.,  supra,  are  pertinent: 
"Nor  is  there  the  slightest  ground  for  an 
allegation  that  the  contract  was  made  for 
the  puriwse  of  evading  the  usury  laws  of 
Pennsylvania.  Who  had  such  a  purpose, 
and  what  Is  the  evidence  of  It?  Did  the 
plaintiff  have  it,  and,  if  so,  did  he  com- 
municate it  to  the  defendant?  If  so,  where 
is  tlie  evidence  of  it?  There  Is  none  what- 
ever. The  defendant's  business  was  trans- 
acted at  its  proper  place  of  business  In  the 
state  of  New  York.  This  bustues-s  was  a 
part  of  its  regular  business,  done  In  its  usual 
way,  and,  as  a  matter  of  course,  the  mere 
fact  that  this  loan  was  made  to  a  citizen 
of  Pennsylvania  cannot  Justify  an  Inference 
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that  It  -was  4(nie  witb  an  Intent  to  evade  the 
laws  of  PennsylTanla.  Tbls  btiBlness  was 
done  Just  as  all  ita  other  hnslneas  was  done. 
The  defendant  had  a  lawful  right  to  loan 
money  wherever  It  pleased,  and  It  would  be 
most  absurd  to  say  that,  because  It  lent  mon- 
ey to  a  Pennsylvanlan,  It  therefore  Intended 
to  evade  the  laws  of  Pennsylvania.  The 
Pennsylvanlan  had  a  right  to  borrow  money 
In  the  state  of  New  York  if  he  chose  to  do 
so,  and,  If  he  contracted  to  pay  It  In  the 
state  of  New  York,  he  must  be  conclusively 
presumed  to  know  that  his  contract  would 
be  governed  by  the  law  of  that  state.  In 
all  this  there  Is  not  a  shadow  of  an  unlaw- 
ful intent  to  evade  the  law  of  Pennsylvania." 

It  may  be  that  this  transaction  in  fact  in- 
volved a  flagrant  scheme  concocted  by  the 
plaintiff  to  circumvent  the  interest  laws  of 
this  state,  that  certain  provisions  of  the  con- 
tract were  cunningly  inserted  for  that  pur- 
pose, and  that  the  defendant  was  deceived 
or  imposed  upon  concerning  them  in  such  a 
manner  that  a  court  of  equity  may  unmask 
the  fraud.  In  the  Investigation  of  such  a 
question  the  courts  will  not  halt  and  parley 
over  worda,  but  will  urge  their  way  direct- 
ly to  matters  of  substance,  and  will  finally 
render  such  a  Judgment  as  will  do  Justice 
and  vindicate  the  law.  But  no  such  vicious 
purpose  Is  disclosed  by  the  petition  In  this 
case,  and,  if  a  fraud  upon  the  law  has  been 
committed,  the  facts  must  be  pleaded  and 
proved. 

The  Judgment  of  the  district  court  Is  r». 
versed,  with  direction  to  overrule  the  de- 
murrer to  the  petition.  All  the  Justices  con- 
curring. 


(71  Kan.  179) 
ICA.NSAS  STATE  MUT.  HAH,  ASS'N  r. 
PRATHER. 

(Supreme  Court  of  Kansas.    March  11,  1905.) 

BAIL  INSUBARCB— POLICIES— UUITINO  LIA- 
BILITT. 
A  corporation  organized  under  article  6  of 
chapter  50  of  the  General  Statutes  of  1901  for 
the  insurance  of  Its  members  against  injury  to 
growing  crops  by  hail  may  make  a  valid  by-law 
limiting  its  liability  on  policies  thereafter  writ- 
ten to  losses  occurring  prior  to  noon  of  July 
2oth,  notwithstanding  the  provision  of  section 
35C0  that  all  policies  Issued  by  auch  corpora- 
tions shall  expire  on  the  saooeeding  Ist  <Mt  ApriL 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Gove  County; 
J.  H.  Reeder,  Judge. 

Action  by  B.  C.  Prather  against  the  Kan- 
sag  State  Mutual  Hail  Associatioo.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

John  D.  Mllliken,  for  plaintiff  In  error. 
John  B.  Bnnia,  for  defendant  In  error. 

MASON,  J.  The  ECansas  State  Mutual 
Hall  Association  Is  a  corporation  organized 
nnd»r  article  5  of  chapter  50  of  the  General 
Sututet  «t  1001  for  the  insurance  of  ita 


members  against  loss  thrcngh  Injury  by  bail 
to  growing  crops.  A  by-law  of  the  associa- 
tion adopted  in  180S  provided  that  no  loa» 
would  be  paid  which  occurred  to  wheat  later 
than  noon  of  July  25th.  After  the  adoption 
of  this  by-law  B.  C.  Prather  became  a  mem- 
ber of  the  company,  and  received  a  policy  of 
insurance  covering  a  crop  of  wheat,  the 
by-laws  being  printed  upon  the  policy,  and 
made  a  part  of  It  by  reference.  This  wheat 
was  destroyed  by  hail  July  81,  1908,  and 
Prather  sued  upon  his  policy,  and  recovered 
a  Judgment  upon  the  pleadings,  from  which 
the  association  prosecutes  error. 

The  statute  referred  to  contains  this  pro- 
vision  (section  8860,   Gen.   St    1901):    "All 
policies  Issned  by  companies  organized  un- 
der the  proviaions  of  this  act  shall  expire 
on  the  1st  day  of  April  In  the  year  following 
that  in  which  they  were  written."    The  only 
question  here  presented  is  whether.  In  view 
of  this,  it  was  competent  for  the  defendant 
company  by  by-law  or  otherwise  to  limit  its 
liabUlty  on  any  poUcy  issued  by  it  to  losses 
occurring  prior  to  July  25th.    The  decision 
of  this  question  depends  upon  the  Interpreta- 
tion to  be  given  to  the  language  quoted,  the 
purpose  and  meaning  of  which  can  be  arrived 
at  only  by  a  consideration  of  other  features 
of  the  statute  of  which  it  Is  a  part    The  as- 
sociations provided  for  by  this  act  are  purely 
mutual.    They  have  no  capital  stock.    Losses 
are  paid  only  from  premiums.    If  the  funds 
on  band  are  insuflSdent  to  pay  all  losses  In- 
curred in  any  year,  a  proportionate  reduction 
Is  made  In  their  payment    If  the  amount  of 
premium  paid  In  any  year  exceeds  the  losses 
and  expenses  by  more  than  a  stated  per- 
centage, a  part  of  the  surplus  Is  returned  to 
those  from  whom  It  was  received.    Each  per- 
son taking  out  a  policy  of  insurance  becomes 
thereby  a  member  of  the  corporation.     No 
other  character  of  membership  Is  provided 
for.    An  annual  meeting  of  the  members  is 
held  In  January,  at  which  one-thlid  of  the 
board  of  directors  are  chosen  for  a  term  of 
three  years.    On  the  next  day  the  directors 
select  the  officers  for  the  ensuing  year.    Un- 
der this  plan  it  is  evident  that  the  policy  Is- 
sued performs  a  double  function.    It  is  not 
merely  a  contract  of  indemnity  between  the 
corporation  and  the  insured;    It  Is  also  an 
agreement  by  which  the  insured  becomes  a 
member  of  the  corporation.    And  It  Is  In  the 
latter  aspect  that  reasons  are  to  be  found 
for  regulating  its  daratlon  by  statute.    While 
it  is  In  force,  its  holder  may  participate  In 
the  annual  meeting,  and  have  a  voice  in  the 
selection  of  the  managers  of  the  association. 
When  it  expires,  he  ceases  to  be  a  member. 
The  purpose  of  the  Legislature  In  fixing  a 
time  for  its  expiration  seems  to  have  been 
to  provide  a  method  for  perpetuating  the  or- 
ganization by   giving  all  policy   holders  a 
standing  as  members  until  after  the  annual 
meeting  for  the  election  of  directors,  and 
perhaps  also  to  prevent  policies  being  writ- 
ten covering  risks  Cor  more  than  one  season. 
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Tbese  conslderatlonB  saflSclently  account  for 
the  provision  in  question,  and  assign  to  it  a 
reasonable  operation.  To  give  it  the  further 
effect  of  prohibiting  any  time  limit  upon  the 
liability  assumed  by  the  corporation  short  of 
the  1st  of  April  would  involve  manifest  diffi- 
culties. The  statute  only  authorizes  insur- 
ance upon  growing  crops,  so  that  all  responsi- 
bility for  loss  must  necessarily  end  long  be- 
fore that  date.  Whenever  an  insured  crop  is 
harvested  without  having  l>een  Injured  by 
ball,  the  policy  has  served  Its  purpose  as  a 
-contract  of  Indemnity,  and  ceased  to  exist 
«8  such.  The  part  of  the  by-law  of  the  de- 
fendant company  which  is  here  involved 
reads  as  follows:  "No  loss  will  be  paid  which 
occurs  to  grain  in  class  A  [which  includes 
wheat]  before  It  is  insured,  or  after  it  is 
harvested,  nor  on  grain  not  harvested  in  due 
season,  nor  after  July  25  at  noon."  It  is  ar- 
gued that  so  much  of  the  by-law  as  seeks  to 
limit  the  liability  of  the  company  to  losses 
occurring  by  July  25th  is  void,  because  the 
statute  extends  such  liability  to  April  Ist 
If  the  argument  is  sound,  then  for  the  same 
reason  the  stipulation  against  paying  for  In- 
juries to  grain  not  harvested  in  due  season 
should  be  held  to  be  invalid.  We  do  not 
think  that  it  is  sound.  Just  as  It  was  compe- 
tent for  the  company  and  its  members,  not- 
withstanding the  statutory  provision  that  its 
policies  should  expiro  April  Ist.  to  agree  that 
no  risk  should  l)e  assumed  for  grain  left 
standing  for  an  undue  time,  it  was  competent 
for  them  to  determine  in  advance  by  express 
stipulation  what  should  be  considered  an  un- 
due time  for  the  purposes  of  their  business, 
and  to  agree  that  there  should  be  no  liability 
for  graUi  left  standing  after  July  25th.  We 
hold  that  the  by-law  was  not  in  contraven- 
tion of  the  statute. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  here  expressed.  All  the 
Justices  concurring. 


JAHREN  V.  PALMER. 
(Sapreme  Court  of  Kansas.     March  11,  1905.) 

AOBXCY— TBSTIMOKY  OP  AGENT. 

Testimony  of  the  agent,  thouxb  not  his  dec- 
laration, is  admissible  to  prove  the  agency. 

(Ed.  Note. — I'or  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §§  39,  40.] 

Error  from  District  Court,  Marion  County; 
J.  T.  Dickerson,  Judge. 

Action  between  A.  O.  Jahren  and  Emma 
J.  Palmer.  Judgment  for  Palmer,  and  Jah- 
ren brings  error.    Affirmed. 

S.  Burkholder,  for  plaintiff  in  error.  W.  H. 
Carpenter,  for  defendant  in  error, 

PEK  CURIAM.  The  agency  of  Mr.  Pal- 
mer for  his  wife  was  testified  to  by  him, 
and  such  testimony  was  admissible.  There 
was  no  attempt  to  prove  the  agency  by  the 
declaration  of  the  agent    We  think  there 


was  suffideht  evidence  of  the  Agency  to  Jus- 
tify the  court  in  finding  that  fact  to  exist. 
We  cannot  say  that  the  Judgment  of  the 
court  below  was  not  sustained  by  the  evi- 
dence.   It  Is  affirmed. 


WELSH  V.  KELSEY, 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

APPEAL    AND    EBBOIt— •UATTEBS    AFFEOTINO 
OTHBBS. 

The  receiver  only  being  affected  by  the  fail- 
ure of  an  order  that  he  pay  over  all  moneys  in 
his  hands  to  provide  for  his  payment,  others 
may  not  complain  of  it. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  1l  034-940.] 

Error  from  District  Ooutt,  Atcblson  Coun- 
ty;   B.  F.  Hudson,  Judge. 

Action  between  Walter  B.  Welsh  and 
Samuel  H.  Kelsey.  There  was  Judgment  for 
Kelsey,  and  Welsh  brings  error.    Affirmed. 

Jackson  &  Jackson,  for  plaintiff  In  error. 
A.  F.  Martin  and  Geo.  A.  Huron,  for  defend- 
ant In  error. 

PER  CURIAM.  The  only,  errors  complain- 
ed of  in  this  case,  except  an  order  as  to  the 
distribution  of  the  funds,  relate  to  the  find- 
ings of  fact  by  the  court;  the  principal  ques- 
tion in  dispute  being  whether  a  proniissorj- 
note  for  $240  and  Interest  given  by  the 
plaintiff  In  error  to  the  defendant  in' error 
was  to  be  regarded  as  paid,  except  as  to  the 
interest.  In  the  sale  of  the  partnership  busi- 
ness to  Klopfenstein  &  Wilson.  As  to  this 
and  all  other  facts  to  which  attention  is  call- 
ed, there  seems  to  be  a  conflict  In  the  evi- 
dence. In  fact,  the  weight  of  the  evidence 
seems  to  be  In  favor  of  the  finding  of  the 
court — that  the  proposition  by  which  said 
note  was  to  be  considered  canceled  was  never 
accepted  nor  carried  out.  Aa  to  the  order 
of  the  court  requiring  the  receiver  to  pay 
over  to  the  defendant  all  the  moneys  in  his 
hands  after  paying  the  debts  of  the  Arm  of 
Klopfenstein  &  Wilson,  without  making  any 
provision  for  the  payment  of  the  receiver, 
the  order  is  perhaps  erroneous;  but  it  is 
not  a  matter  of  which  the  plaintiff  in  error 
can  complain,  as  It  doe.s  not  affect  him,  but 
affects  only  the  receiver. 

The  Judgment  Is  affirmed. 


FRASER  et  al.  v.  SEELBY  et  al. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

HOMESTEAD — MORTOAOE    POREOLOSUBE  —  SALE — 

SETTING   ASIDE— REDEMPTION— XOTtCE 

OF    SALE — RETURN    OF    SHERIFF. 

1.  Land  occupied  as  a  homestead  by  a  debtor, 
together  with  two  other  tracts,  was  incumbered 
by  a  mortgafje  which  was  foreclosed,  and  the 
nonexempt  property  ordered  to  be  sold  first, 
which  was  done.  The  nonexempt  land  brought 
a  price  much  less  than  its  true  value.  A  motion 
of  the  jufljiment  debtor  to  set  aside  the  sale  was 
based  on  the  claim  that  the  low  price  at  which 
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the  nonexempt  land  sold  cast  on  the  homestead 
property  an  unjust  proportion  of  the  judgment. 
Held,  that  under  the  redemption  law  of  1893 
(section  4952,  Gen.  St.  1901),  by  redeeming  the 
nonexempt  property  for  the  amount  at  which  it 
sold,  and  converting  it  into  money  at  its  actual 
value,  the  difference  would  be  available  to  apply 
to  the  redemption  of  the  homestead,  and  that 
the  debtor  was  not  prejudiced. 

2.  The  value  of  a  debtor's  right  to  redeem 
from  a  sale  of  his  lands  upon  execution  is  in- 
creased in  inverse  proportion  to  the  low  price 
at  which  the  property  is  bid  in  by  the  purchaser. 

3.  A  sheriff  s  notice  of  sale,  which  did  not  re- 
cite that  lands  would  be  sold  in  separate  par- 
cels, held  to  be  sufficient,  although  the  decree 
ordering  the  sale  provided  that  several  tracts 
should  De  sold  separately.  Section  4905,  Gen. 
St.  1901. 

4.  A  judgment  creditor  was  represented  at  the 
sheriff's  sale  by  her  attorney.  The  debtor's  land 
was  bid  in  by  a  second  mortgagee.  The  sheriff 
returned  that  the  property  was  sold  for  "cash 
in  hand."  The  judgment  creditor  moved  to  con- 
firm the  sale,  and  on  the  hearing  it  appeared 
that  the  purchaser  paid  nothing  but  the  costs. 
The  saie  was  confirmed.  Held,  that  the  plain- 
tiff, the  judgment  creditor,  was  estopped  from 
claiming  that  the  judgment  debt  was  not  satis- 
fied to  the  extent  of  the  bid  returned  by  the 
sheriff,  and  that  the  debtor  was  not  prejudiced. 

5.  A  sheriff's  return  that  property  was  sold  by 
him  at  public  auction  implies  that  it  was  dis- 
posed of  to  the  highest  bidder. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greenwood 
County;  G.  P.  Alkman,  Judge. 

Action  by  Leah  J.  Seeley  and  otbera 
against  John  Fraser  and  otbers.  Judgment 
for  plaintiffs  on  sale  of  defendants'  land  on 
execution,  and  plaintiffg  move  to  confirm  the 
sale  and  defendants  move  to  set  It  aside. 
On  the  confirmation  of  the  sale,  defendants 
bring  error.    AflSrmed. 

C.  W.  Shinn  and  A.  L.  Redden,  for  plain- 
tiffs in  error.  Howard  J.  Hodgson,  for  de- 
fendants in  error. 

WM.  R.  SMITH,  J.  This  proceeding  In  er- 
ror is  prosecuted  to  reverse  an  order  of  the 
district  court  confirming  a  sheriff's  sale  of 
real  estate  sold  under  a  decree  of  foreclo- 
sure. A  judgment  was  entered  against  plain- 
tiffs in  error  foreclosing  two  mortgages,  one 
held  by  Leah  J.  Seeley,  amounting,  with  in- 
terest, at  the  date  of  the  decree,  to  $6,2S9; 
another,  subject  to  the  first,  held  by  Charles 
E.  Moore,  for  $260.  The  mortgages  were 
liens  on  three  tracts  of  land,  one  of  which 
was  occupied  as  a  homestead  by  the  mort- 
gagors (plaintiffs  in  error).  It  was  directed 
in  the  decree  that  the  land  other  than  the 
homestead  be  first  sold,  and,  if  it  failed  to 
fetch  the  amount  of  the  mortgage  liens,  that 
then  the  homestead  property  should  be  sold. 
On  November  23,  1903,  the  sheriff  sold  the 
land  to  Charles  E.  Moore,  the  second  mort- 
gagee. The  homestead  brought  |6,005,  and 
the  other  two  tracts  were  bid  in  by  him  for 
$500  each.  The  sheriff's  return  recites  that 
the  properties  were  sold  for  cash  in  hand. 
Leah  J.  Seeley  filed  a  motion  to  confirm  the 
saie,  and  John  Fraser  and  wife,  the  mort- 
gagors, moved  to  set  it  aside.    The  sale  was 


confirmed  by  the  court,  and  a  sheriflTs  deed 
ordered  to  be  executed  and  delivered  to  the 
purchaser  after  the  expiration  of  18  months, 
the  redemption  period. 

It  is  claimed  that  the  lands  other  than  the 
homestead  were  sold  for  a  grossly  Inadequate 
price,  thereby  casting  on  the  homestead  aii 
unjust  proportion  of  the  Judgment,  maliins 
the  sale  contrary  to  equity  and  the  spirit  of 
our  homestead  laws.  There  is  no  complaint 
that  the  price  at  which  the  homestead  sold 
was  too  low.  Testimony  was  introduced 
tending  to  show  that  the  lands  not  exempt 
were  worth  $5,000.  There  was  no  tender, 
boweyer,  of  a  bid  exceeding  the  amoant 
which  the  sheriff  received  for  them.  The  ar- 
gument is  that,  as  the  total  amount  due  at 
the  time  of  sale,  including  costs,  was  about 
$6,770,  there  remained,  after  deducting  the 
price  at  which  the  outside  lands  were  sold, 
about  $5,770  on  the  homestead,  maldng  It 
practically  impossible  for  the  debtors  to  save 
it,  whereas,  if  the  lands  other  than  the  home- 
stead had  sold  for  two-thirds  their  value,  as 
shown  by  the  testimony  introduced  on  the 
motion  by  plaintiffs  in  error,  there  would 
have  remained  a  lien  on  the  homestead  for 
alK>ut  $3,440  only.  It  is  contended  that  the 
redemption  law  of  1893  changed  the  rule 
theretofore  existing  respecting  the  confirma- 
tion of  Judicial  sales,  and  that  the  court  is 
required  to  do  more  than  merely  examine  the 
proceedings  of  the  <^cer  to  satisfy  itself 
that  the  sale  was  made  in  conformity  with 
law,  and  that  now  it  must  find,  before  con- 
firmation, that  the  proceedings  are  regular, 
and  "in  conformity  with  law  and  equity."' 
Section  26  of  chapter  109,  Laws  1893  (section 
4952,  Gen.  St  1901),  reads:  "The  sheriff 
siiail  at  once  malce  a  return  of  all  sales 
made  under  this  act  to  the  court;  and  the 
court,  if  it  finds  the  proceedings  regular  and 
in  conformity  with  law  and  equity,  shall  con- 
firm the  same  and  direct  that  the  clerk  make 
an  entry  upon  the  Journal  that  the  court 
finds  that  the  sale  has  in  all  respects  been 
made  in  conformity  to  law,  and  order  that 
the  sheriff  make  to  the  purchaser  the  cer- 
tificate of  sale  or  deed  provided  for  in  sec- 
tion 1  of  this  act"  It  may  be  conceded  tliat 
a  material  change  was  made  in  the  law  by 
the  section  Just  quoted.  The  inequities  of 
which  plaintiffs  in  error  complain,  however, 
are  apparent,  more  than  real.  By  section 
4928,  Gen.  St  1901,  the  owner  of  real  estate 
sold  under  special  execution,  as  this  was 
sold,  may  redeem  the  property  at  any  time 
within  18  months  for  the  amount  for  which 
it  was  sold,  together  with  interest,  costs,  and 
taxes.  If  the  two  tracts  of  land  not  ex- 
empt to  the  owner  as  a  homestead  are  worth 
$5,000,  as  defendants  below  claim,  they  are 
benefited  by  the  right  given  them  to  redeem, 
which  they  can  do  by  paying  $1,000,  together 
with  Interest  costs,  and  taxes.  Estimat- 
ing the  costs,  interest  and  taxes  at  $500,  the 
owner,  by  redemption  of  his  nonexempt 
lauds,  would  profit  to  the  extent  of  $3,500. 
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By  the  application  of  tliis  amount  -with  $270 
added,  the  homestead  can  be  redeemed,  so 
that  the  low  price  at  which  the  outside  reai 
estate  was  soid  worlcs  no  substantial  in- 
justice to  the  mortgagors.  Furthermore,  the 
statute  protects  land  once  redeemed  from 
liability  for  any  balance  due  on  the  judg- 
ment or  decree  under  which  the  same  is  sold. 
Section  4949,  Gen.  St.  1901.  In  Power  v. 
Larabee,  3  N.  D.  502,  5C6,  57  N.  W.  789.  44 
Am.  St.  Rep.  577,  real  estate  worth  $6,800 
was  sold  on  execution  for  $96.  A  motion  of 
the  debtor  to  vacate  the  sale  was  sustained. 
This  ruling  was  reversed  by  the  Supreme 
Court,  although  It  was  held  that  the  inade- 
quacy of  price  was  so  gross  as  to  shock  the 
conscience.  Speaking  of  the  effect  of  such  a 
sale  under  a  law  of  that  state  giving  the  ex- 
ecution debtor  one  year  to  redeem,  the  court 
said:  "Where  bis  title  is  divested  at  the 
sale,  his  only  remedy  to  protect  himself  from 
loss  is  by  attacking  the  sale  itself.  But 
where  a  right  to  redeem  after  the  sale  is 
Tested  in  him  by  statute,  it  is  not  necessary 
for  him  to  attack  the  sale  to  save  a  sacri- 
fice of  his  propei-ty.  Indeed,  he  will  always 
find  It  more  to  his  advantage  to  redeem.  By 
redemption  he  can  wipe  out  the  sale,  and  de- 
xtroy  the  lien  of  the  Judgment  upon  the  land, 
for  a  trifling  sum  In  comparison  with  the 
value  of  the  property  on  wbich  the  judgment 
was  a  lien.  If  the  amount  bid  is  less  than 
the  amount  of  the  Judgment,  the  defendant, 
by  redemption,  secures  the  same  benefit 
which  would  accrue  to  bim  should  the  plain- 
tiff voluntarily  release  the  land  from  the 
lien  of  the  judgment  on  payment  of  only  a 
portion  thereof,  the  land  on  which  It  was  a 
lien  being  worth  many  times  the  amount  so 
paid.  Where  the  defendant  has  full  knowl- 
edge of  the  sale,  and  an  opportunity  to  re- 
deem, the  Injustice  resulting  from  a  sale  for 
an  Inadequate  price  will  fall.  If  at  all,  upon 
the  plaintiff,  who  may  find  that  the  defend- 
ant has,  by  redemption,  secured  the  release 
of  very  valuable  property  from  the  lien  of  a 
Judgment  on  the  payment  of  a  paltry  sum 
upon  redemption,  leaving  the  greater  part 
of  the  Judgment  unsecured."  In  the  case 
quoted  from,  11  distinct  tracts  of  land  were 
sold  in  a  lump,  without  an  attempt  to  offer 
tbem  separately,  In  flagrant  violation  of  the 
statute.  This  disobedience  of  the  law  was 
held  not  to  avoid  the  sale  In  view  of  the 
right  of  redemption  afforded  the  execution 
debtor.  In  Watt  et  al.  v.  McGalliard  et  al., 
07  111.  513,  517,  land  worth  $3,500  was  struck 
off  to  the  complainant  in  the  suit  for  $384.70. 
On  a  bin  filed  to  compel  a  resale  and  for  a 
decree  permitting  redemption  the  court  said: 
"At  judicial  sales,  where  there  Is  a  redemp- 
tion, it  is  a  well-known  fact  that  lands,  un- 
less where  necessary  to  secure  the  debt, 
are  rarely  sold  at  anything  approximating 
their  real  value.  Such  purchases  are  not 
looked  upon  as  a  desirable  mode  of  invest- 
ment. There  is  seldom  competition.  The 
creditor,  for  the  most  part,  has  to  take  the 


land  iu  satisfaction  of  his  debt,  and  wait  for 
it  to  be  redeemed."  See,  also,  Coolbaugh  v. 
Roemor,  32  Minn.  445,  21  N.  W.  472;  Mixer 
et  al.  V.  Sibley  et  al.,  53  III.  61. 

The  next  point  raised  against  confirmation 
of  the  sale  is  that  the  notice  published  by 
the  sheriff  was  insufficient,  for  the  reason 
that  there  was  nothing  in  It  indicating  that 
the  lands  would  be  sold  In  separate  parcels, 
as  directed  by  the  decree.  It  is  a  sufficient 
answer  to  this  objection  to  say  that  section 
4905,  Gen.  St.  1901,  which  provides  for  no- 
tices of  sale  in  such  cases,  does  not  require 
that  the  advertisement  shall  state  that  the 
lands  will  be  sold  separately. 

There  is  nothing  substantial  in  the  claim 
that  the  notice  was  not  published  continuous- 
ly for  30  days  prior  to  the  day  of  sale.  The 
testimony  was  disputed  on  the  question. 
The  affidavit  of  the  printer  attached  to  the 
return  shows  that  the  notice  was  published 
in  conformity  with  law.  It  was  expressly 
found  that  the  lands  were  duly  and  legally 
advertised  for  sale.  We  must  uphold  the 
ruling  of  the  district  court  mi  that  point. 

It  is  next  claimed  that  the  purchaser  did 
not  pay  for  the  lands,  but  received  in  lieu 
of  money  a  promise  that  the  purchaser, 
Moore,  would  release  his  judgment,  amount- 
ing to  $260.  The  sheriff's  return  showed  that 
he  sold  the  property  "for  cash  In  hand."  Ou 
this  return  Leah  J.  Seeley,  the  judgment 
creditor,  moved  to  confirm  the  sale,  which 
was  done  at  her  Instance.  We  do  not  think 
It  concerns  the  judgment  debtor  whether  she 
actually  received  the  money  or  not.  She  Is 
not  complaining.  Leah  J.  Seeley  was  rep- 
resented by  her  attorney  at  the  sheriff's 
sale  when  the  land  was  bid  off  by  Charles 
E.  Moore.  She  In  this  wise  was  informed  of 
the  nature  of  the  bid  and  amount  thereof. 
Afterwards,  and  on  December  19,  1903,  she 
filed  her  motion  to  confirm  the  sale,  affirming 
that  it  was  regular  in  all  respects,  and  in  con- 
formity with  law,  and  praying  that  a  cer- 
tificate of  purchase  Issue  to  Charles  E. 
Moore.  On  January  2,  1904,  following,  John 
Fraser  and  wife,  mortgagors  and  judgment 
debtors,  filed  their  motion  to  set  aside  the 
sale  on  seven  grounds,  the  third  being  "that 
the  purchase  price  for  which  said  lands  were 
soid  has  not  been  paid  by  said  purchaser." 
On  January  15th  following,  both  motions 
were  heard  together  by  consent.  PlairiHfls 
in  error  called  the  sheriff  as  a  witness.  He 
testified  that  Mr.  Moore,  the  purchaser,  paid 
nothing  on  his  bid  but  the  costs.  With  this 
knowledge  plaintiff  below  still  Insisted  on 
the  confirmation,  and  Induced  the  court  to 
act  favorably  on  her  motion.  She  Is  now 
effectually  estopped  from  asserting  that  her 
judgment  against  the  Frasers  is  not  satisfied. 
See  McGhee  v.  Ellis  and  Browning,  4  Utt. 
(Ky.)  245,  14  Am.  Dec.  124;  Harper  v.  Fox,  7 
Watts  &  S.  142. 

There  Is  no  merit  In  the  claim  that  the  re- 
turn of  the  sheriff  did  not  show  that  the 
property  was  sold  to  the  highest  bidder.    It 
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did  recite  that  the  lands  were  sold  at  public 
auction.  This  Implies  that  they  went  to  the 
highest  bidder.  Bouvier's  Law  Die.  tit.  "Auc- 
tion." 

The  action  of  the  court  below  In  confirm- 
ing the  sale  is  approved  and  affirmed.  All 
the  Justices  concurring. 


BOARD  OP  COUNTY  COM'RS  OF  TREGO 
COUNTY  V.  CROSS. 

(Supreme  Court  of  Kansas.     March  11,  1905.) 

COUNTIES— LOCATION  OP  HIOHWAT— DISALLOW- 
ANCE  OF  CLAIMS— BOSD  ON   APPEAL. 

In  order  that  an  appeal  bond  given  under 
sections  1(540, 1641,  Gen.  St.  1901.  may  be  valid, 
the  security  must  be  approved  by  the  cleric  of 
the  board  of  county  commissioners,  and  the 
bond  must  be  filed  with  him.  An  approval  by 
the  clerk  of  the  district  court  and  a  filing  of 
the  bond  with  him  by  the  appellant  are  insuffi- 
cient. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Trego  County; 
J.  H.  Reeder,  Judge. 

W.  F.  Cross  appealed  from  the  rejection  of 
a  claim  by  the  board  of  commissioners  of 
Trego  county.  Judgment  for  appellant,  and 
the  board  brings  error.    Reversed. 

I.  T.  Purcell  and  Monroe  &  Schoch,  for 
plaintiff  In  error.  W.  E.  Saum,  for  defend- 
ant in  error. 


BURCH,  J.  A  landowner  attempted  to 
appeal  from  the  rejection  by  the  board  of 
county  commissioners  of  his  claim  for  dam- 
ages arising  from  the  location  of  a  highway 
through  his  premises.  He  neglected  to  avail 
himself  of  the  riuht  to  appeal  as  from  the 
decision  of  a  justice  of  the  peace  given  by 
section  6022,  Gen.  St.  1001,  and  hence  was 
obliged  to  rely  upon  sections  1640  and  1641, 
which  read  as  follows: 

"Any  person  who  shall  be  aggrieved  by 
any  decision  of  the  board  of  commissioners 
may  appeal  from  the  decision  of  such  board 
to  the  district  .court  of  the  same  county,  by 
causing  a  written  notice  of  such  appeal  to 
be  served  on  the  clerk  of  such  board  within 
thirty  days  after  the  making  of  such  deci- 
sion, and  executing  a  bond  to  such  company 
with  sufficient  security,  to  be  approved  by 
the  clerk  of  said  board,  conditioned  for  the 
faithful  prosecution  of  such  appeal,  and  the 
payment  of  all  costs  that  shall  be  adjudged 
against  the  appellant 

"The  clerk  of  the  board,  upon  such  appeal 
being  taken,  shall  immediately  give  notice 
thereof  to  the  county  attorney,  and  shall 
make  out  a  brief  return  of  the  proceedings 
In  the  case  before  the  board,  with  their  deci- 
sion thereon,  and  shall  file  the  same  together 
with  the  bond  and  all  the  papers  in  the  case 
in  his  possession,  with  the  clerk  of  the  dis- 
trict court:  and  such  appeal  shall  be  en- 
tered,  tried  and  determined  the  same   as 


appeals  from  Justices'  courts,  and  costs  shall 
be  awarded  thereon  in  like  manner." 

Instead  of  following  these  statutory  direc- 
tions, the  appellant  took  his  bond  to  the 
clerk  of  the  district  court,  had  him  approve 
the  security,  and  filed  it  with  him.  The  dis- 
trict court  took  jurisdiction  of  the  appeal 
against  the  seasonable  protest  of  the  county, 
and  after  a  trial  awarded  damages  against  It 
In  so  doing  the  district  court  committed  error. 
The  LegLslnture  desired  to  prohibit  irrespon- 
sible appeals,  and  undertook  to  secure  the 
payment  of  all  costs  which  might  be  award- 
ed against  the  appellant  The  opinion  of 
some  trusted  officer  upon  the  sufflcleiu-y  cf 
the  proposed  security  was  necessary  In  order 
to  obtain  the  protection  desired.  The  mat- 
ter might  have  been  committed  to  the  board 
of  county  commissioners,  to  the  clerk  of  the 
district  court,  to  the  Judge  of  the  district 
court,  or  to  some  other  official;  but  the  stat- 
ute assigns  the  duty  to  the  clerk  of  the  coun- 
ty board.  The  judgment  of  no  other  person 
will  suffice.  "When  one  person  or  class  of 
persons  Is  named  In  a  power  of  attorney,  or 
an  act  of  the  lawmaking  power,  as  being 
authorized  to  do  a  certain  thing  therein 
named,  all  other  persons  are  thereby  ex- 
cluded from  doing  the  same  thing  as  ef- 
fectually as  if  they  were  positively  forbid- 
den." U.  S.  V.  Weld,  McCahon,  185.  There- 
fore the  approval  of  the  bond  In  question  by 
the  clerk  of  the  district  court  was  of  no  more 
effect  than  an  approval  by  a  notary  public 
or  the  postmaster  of  the  county  seat  would 
have  been,  and,  because  It  was  unapproved. 
It  was  Invalid.  Elliott,  Appellate  Procedure, 
{  369.  "An  appeal  security  is  valid  without 
approval  by  a  court  or  judge,  unless  a  statute 
so  requires.  Where  approval  is  required, 
the  statute  Is  mandatory,  and  the  appeal 
bond  is  Invalid  on  objection  where  unap- 
proved. Such  a  statute  vests  In  the  official 
designated  to  approve  the  bond  a  judicial, 
not  a  ministerial,  power.  It  cannot,  accord- 
ingly, be  delegated  to  any  other  authority 
than  that  named  in  the  statute."  Enc.  PI.  & 
Pr.  1007.  Besides  this,  the  statute  contem- 
plates that  the  bond  shall  be  delivered  to  the 
clerk  of  the  county  board.  It  Is  his  duty 
to  keep  the  seals,  records,  and  papers  of  the 
board.  Section  1659,  Gen.  St  1901.  The 
bond  must  be  executed  to  the  county,  and 
belongs  to  the  county.  During  the  time  nec- 
essarily consumed  in  giving  notice  to  the 
county  attorney  of  the  appeal  and  making 
up  a  return  of  the  proceedings  In  the  case 
and  of  the  decision  of  the  board  the  bond 
must  remain  in  the  custody  of  the  clerk,  and 
when  this  return  and  other  papers  in  his 
possession  are  transmitted  to  the  district 
court  he  files  them  together  with  the  bond 
with  the  clerk  of  that  tribunal.  Delivery  is 
essential  to  the  validity  of  an  appeal  bond. 
1  Enc.  PI.  &  Pr.  977;  2  Cyc.  917.  And  since 
the  bond  in  this  case  never  came  Into  the 
custody  of  the  officer,  who  alone  could  ac- 
cept It,  It  was  ineffective  to  accomplish  the 
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purpose  for  which  It  was  prepared.  The 
county  did  nothing  to  estop  Itself  from  Im- 
peaching the  validity  of  the  bond,  and  the 
subsequent  efforts  disclosed  on  the  part  of 
the  appellant  to  cure  the  omissions  referred 
to  were  uuBralling. 

The  Judgment  of  the  district  court  Is  re- 
versed, with  the  direction  that  the  appeal 
be  dismissed.    All  the  Justices  concurring. 


CONSOLIDATED  BARB   WIRE   CO.  T. 
STEVENSON. 

(Supreme  Court  of  Kansas.    March  11,  1905.) 

STATDTKS  —  BEPEAI/— EFFECT    ON    PENDING   AC- 
TIONS—RECEIVES— INSOLVENT 
COBPORATION. 

1.  The  repeal  of  a  statute  pending  an  action 
or  legal  proceeding  commenced  under  it  does 
not  abate  either.  The  rights  of  the  parties 
thereto  arc  preserved  bj  Eubdivision  1,  g  734^, 
Gen.  St.  1901. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  S§  3T1-378.] 

2.  Under  section  1302,  Gen.  St.  1901,  before 
its  repeal,  a  judfrment  creditor  of  an  insolvent 
corporation,  after  the  return  of  an  execution 
unsatisfied,  was  entitled  to  the  appointment  of 
a  receiver  by  application  In  the  original  action. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Douglas  County: 
C.  A.  Smart,  Judge. 

Action  by  W.  H.  Stevenson  against  the 
Consolidated  Barb  Wire  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

W.  W.  Nevlson  and  Geo.  J.  Barker,  for 
plaintiff  in  error.  R.  E.  Melvln,  for  defend- 
ant in  error. 

GREENE,  J.  The  Consolidated  Barb  Wire 
Company,  plaintiff  in  error,  was  a  corpora- 
tion other  than  railway,  religious,  or  charit- 
able. The  plaintiff  obtained  a  judgment 
against  It  on  February  15,  1900,  and  after 
the  return  of  an  unsatisfied  execution  made 
application  to  the  court  wherein  the  Judgment 
was  rendered  for  the  appointment  of  a  re- 
ceiver. A  hearing  was  had  September  18, 
1903,  and  B.  E.  Myers  appointed.  To  re- 
verse anch  order  the  plaintiff  in  error  prose- 
cutes this  proceeding. 

The  application  recited  the  rendition  of 
the  Judgment,  the  issuance  and  return  of 
an  execution  nulla  bona,  that  the  Judgment 
was  unsatisfied,  and  that  the  corporation  was 
insolvent.  The  views  we  entertain  of  the 
laws  under  which  the  plaintiff  proceeded  nec- 
essarily exclude  the  consideration  of  some  of 
the  alleged  errors.  The  first  contention  of 
plaintiff  in  error  is  that  there  was  no  action 
pending  when  the  application  for  the  appoint- 
ment of  a  receiver  was  made.  Section  1902, 
Gen.  St.  1901,  provides  that  when  a  Judg- 
ment creditor  shall  have  caused  an  execution 
to  be  Issued  against  a  corporation  debtor 
which  is  returned  unsatisfied  for  want  of 
property  be  shall  be  entitled  to  have  a  re- 


ceiver appointed  for  the  Insolvent  corporation 
upon  application  made  in  the  action.  There- 
fore, where  a  Judgment  has  been  obtained 
against  an  Insolvent  corporation,  and  an 
execution  on  such  judgment  returned  unsat- 
isfied, it  Is  unnecessary  to  commence  a  new 
action  for  the  purpose  of  having  a  receiver 
appointed. 

The  point  Is  made  that  chapter  152,  p.  284, 
Laws  1903,  which  became  a  law  March  17, 
1903,  repealed  the  section  under  which  the 
plaintiff  was  proceeding,  and  that,  since  the 
receiver  was  not  appointed  until  September 
18,  1903,  there  was  no  law  authorizing  such 
appointment,  and  the  attempted  appointment 
was  void.  In  the  argument  of  this  question 
counsel  have  overlooked  subdivision  1,  {  7342, 
Gen.  St.  1901,  which  reads:  "The  repeal  of  a 
statute  does  not  revive  a  statute  previously 
repealed,  nor  does  such  repeal  affect  any 
right  which  accrued,  any  duty  imposed,  any 
penalty  Incurred,  nor  any  proceeding  com- 
menced, under  or  by  virtue  of  the  statute  re- 
pealed. The  provisions  of  any  statute,  so 
far  as  they  are  the  same  as  those  of  any 
prior  statute,  shall  be  construed  as  a  contin- 
uation of  such  provisions,  and  not  as  a  new 
enactment."  By  the  provisions  of  this  sec- 
tion the  rights  of  the  plaintiff,  whatever 
they  were  under  the  law  In  existence  at  the 
time  he  made  the  application,  are  preserved 
to  him.  State  v.  Boyle,  10  Kan.  113;  Morgan 
V.  Chappie,  Id.  217;  Gilleland  v.  Schujier,  9 
Kan.  5C9. 

Plaintiff  In  error  also  contends  that  the 
defendant  had  notice  of  the  application  for 
the  appointment  of  a  receiver.  The  statute 
under  which  the  proceeding  was  had  does 
not,  in  terms,  require  a  notice  to  be  given  to 
tho  corporation,  and  it  is  doubtful  if  any 
notice  was  necessary.  In  Elwood  v.  National 
Banl£,  41  Kan.  475,  478,  21  Pac.  673,  674, 
upon  a  motion  to  discharge  a  receiver  be- 
cause appointed  without  notice,  it  was  said: 
"A  receiver  may  be  appointed  without  notice, 
although  generally  such  a  thing  should  not 
be  done."  In  the  present  case,  as  In  that, 
the  defendant  was  present  when  the  hear- 
ing upon  the  application  was  had,  and  made 
a  general  appearance,  and  contested  In  every 
way  possible  the  appointment  of  the  re- 
ceiver. 

The  last  contention  that  deserves  consid- 
eration is  that  the  application  for  the  ap- 
pointment shows  defendant  insolvent,  and 
therefore  no  purpose  could  be  subserved  by 
the  appointment  of  a  receiver.  The  corpo- 
ration must  be  insolvent  before  a  receiver 
could  be  appointed  under  this  statute.  That 
a  corporation  is  insolvent  is  not  conclusive 
that  there  are  no  assets  which  may  be  ap- 
plied to  the  payment  of  Its  debts.  It  is  the 
duty  of  the  receiver  to  immediately  Insti- 
tute proceedings  against  all  stockholders  to 
collect  any  unpaid  subscription,  together 
with  an  additional  liability  equal  to  the  par 
value  of  the  stock  held  by  each.  This  latter 
item   was,  by  section  1315,   Gen.   St   1901, 
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made  assets  of  the  corporation.  The  proceed- 
ings had  below  were  regular,  and  the  appoint- 
ment of  a  receiver  authorized  by  statute. 

The  Judgment  is  affirmed.    All  the  Justices 
concurring. 


CROUCH  V.  ARNETT  et  al. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

TEXEPIIONES  —  DISCBIMINATION  —  BEMOVAL     OF 
INSTBUMENT— MANDAMUS. 

In  a  proceeding  in  mandamus  brought  by 
a  subscriber  of  a  telephone  exchange  to  compel 
the  telephone  company  to  replace  in  his  resi- 
dence a  telephone  instrument  removed  by  it.  the 
proof  showed  that  the  subscriber  resided  outside 
of  a  city,  hut  near  the  limits,  in  which  the 
telephone  company  carried  on  a  large  part  of 
its  business,  and  in  which  its  exchange  was  lo- 
cated; that  the  company  supplied  manufactories 
outside  the  city,  and  four  residences,  who.se 
owners,  however,  paid  for  their  own  lines  and 
poles.  It  was  a  disputed  question  of  fact  wheth- 
er in  removing  the  instrument  a  discrimination 
was  practiced  on  the  subscriber — ^a  right  in- 
fringed which  he  enjoyed  in  common  with  others 
similarly  situated.  Held,  that  a  general  ending 
and  judgment  of  the  trial  court  against  the  re- 
lator will  not  be  disturbed. 

Johnston,  C.  J.,  and  Cunningham  and  C.  A. 
Smith,  JJ.,  dUssenting. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Mandamus  by  Frank  V.  Crouch  against 
J.  D.  Arnett  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Thompson  &  Thompson,  for  plaintiff  In  er- 
ror. Campbell  &  Ooshorn,  for  defendants  in 
error. 

WM.  R.  SMITH,  J.  This  was  an  action 
in  mandamus,  brought  by  plaintiff  In  error 
as  relator  in  the  district  court  to  compel  tbe 
firm  of  Arnett  &  Hobart,  doing  business  as 
the  lola  Telephone  Company,  to  replace  in 
his  residence  a  telephone  instrument,  which, 
it  Is  alleged,  was  arbitrarily  removed  there- 
from by  the  company.  Evidence  was  of- 
fered by  the  relator  (plaintiff  in  error  here) 
showing  that  respondents,  when  this  con- 
troversy arose,  had  been  operating  a  local  tel- 
ephone system  in  lola  and  vicinity  for  about 
seven  years;  that  the  residence  In  which 
Mr.  Crouch  lived  bad  been  supplied  with  an 
instrument  during  that  time.  Three  other 
persons,  however,  had  lived  in  the  premises 
during  the  time  previous  to  the  occupancy 
of  plaintiff  in  error.  There  were  460  patrons 
of  the  telephone  company  In  lola  and  vicin- 
ity, 26  of  whom  were  outside  the  city  limits. 
Tbe  company  also  maintained  telephones  in 
connection  with  the  lola  exchange  at  Oas 
City,  3^  miles  east,  and  at  La  Harpe,  3 
miles  further  distant.  The  residence  of 
plaintiff  in  error  was  situated  on  grounds 
adjoining  the  city,  but  not  within  the  cor- 
porate limits.  Tho  pole  from  which  the  wire 
extended  into  Mr.  Crouch's  home  was  30 
feet  from  the  house,  and  situated  within  the 


corporate  limits  of  lola.  A  dispute  arose 
between  the  company  and  Mr.  Crouch  re- 
specting the  payment  of  telephone  charges, 
resulting  in  threats  by  tbe  former  to  remove 
tbe  instrument;  but  before  it  was  taken  out 
a  payment  was  made,  so  tbat  the  question 
of  tbe  delinquency  of  the  relator  Is  not  a 
factor  In  tbe  case.  Testimony  introduced  on 
behalf  of  tbe  telephone  company  tended  to 
show^  that  telephones  were  installed  in  man- 
ufactories outside  of  the  city — cement  plants 
and  brickworks — but  that  none  of  them  was 
In  the  vicinity  of  Mr.  Crouch's  residence, 
the  nearest  l)elng  about  one-half  mile.  The 
zinc  smelter  adjoining  tbe  city  to  tbe  north- 
west, the  ice  plant,  a  laundry,  the  water- 
works company,  and  the  pesthouse  west  of 
the  city  limits  were  also  supplied  with  tele- 
phones. Instruments  were  also  furnished 
ut  the  residences  of  four  persons  outside  of 
the  corporate  limits  of  lola,  but  these  per- 
sons either  furnished  or  paid  for  their  own 
lines  and  poles.  Defendants  in  error  were 
granted  by  ordinance  tbe  right  to  construct 
a  telephone  line  in  the  city  of  lola,  and  to 
use  the  streets  and  alleys  for  tbe  erection  of 
poles.  A  trial  before  the  court  without  a 
Jury  resulted  in  a  Judgment  in  favor  of  tbe 
telephone  company.  Plaintiff  In  error  com- 
plains. 

It  may  be  conceded  that  defendants  below, 
by  devoting  their  property  to  public  employ- 
ment, and  by  putting  it  In  the  service  of  the 
public,  thereby  subjected  it  to  tbe  regulation 
of  the  Legislature  and  control  of  courts  to 
the  same  extent  as  other  common  carriers 
are  controlled.  State  of  Missouri  v.  Bell  Tel- 
ephone Co.  (C.  C.)  23  Fed.  538;  Delaware  & 
A.  Telegraph  &  Telep.  Co.  t.  State  of  Dela- 
ware, 50  Fed.  677,  2  C.  C.  A.  1.  We  also 
agree  with  counsel  that  such  companies  can- 
not lawfully  discriminate  between  subscrib- 
ers of  the  same  class,  and  tbat  a  company 
or  partnership  doing  a  general  telephone 
business  in  a  city  must  treat  impartially  all 
persons  whom  tbey  undertake  to  serve.  Also, 
when  doing  a  general  business  outside  a  city, 
all  patrons  in  tbe  vicinity  must  be  dealt  with 
impartially.  The  question  of  fact  tried  and 
considered  by  tbe  conrt  below  was  whether 
the  telephone  company  was  doing  a  general 
business  outside  of  lola,  and  in  the  vicinity 
thereof.  The  general  finding  of  the  trial 
court  determined  the  question  in  tbe  nega- 
tive, and  tbat  the  limits  of  the  company's 
general  business  outside  the  city  did  not 
embrace  the  relator's  residence.  While  the 
company  was  serving  several  manufactories 
beyond  the  city  limits  tbey  were  not  in  the 
class  witb  the  relator,  and  the  owners  of 
residences  outside  the  city  who  had  tele- 
phones were  supplied  at  their  own  expense, 
or  paid  for  the  poles  and  wires  used  to  con- 
nect them  with  tbe  exchange.  If  Mr.  Cronch 
had  resided  in  the  city,  bis  rights  would  have 
been  clear.  Being  outside,  a  question  of  fact 
was  presented  whether  in  removing  his  in- 
strument a  diserimiuatiou  was  practiced  on 
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him — a  right  Infringed  which  he  enjoyed  In 
common  with  others  situated  similarly.  A 
telephone  company  operating  wholly  within 
the  corporate  limits  of  a  city  could  not  be 
compelled  to  supply  Instruments  to  resi- 
dents beyond  the  boundaries  of  the  town, 
and  make  connections  therewith.  In  this  In- 
stance It  did  serve  patrons  outside  of  lola, 
but  the  disputed  question  was  whether  Mr. 
Crouch,  by  reason  of  proximity  and  other 
conditions,  was  entitled  to  equal  rights  with 
them.  This  was  to  be  determined  from  the 
testimony  of  witnesses,  and  was  peculiarly 
within  the  province  of  the  trial  court.  That 
there  was  some  evidence  to  sustain  the  Judg- 
ment of  the  court  below  cannot  be  denied. 
The  Judgment  will  be  affirmed. 

GREENS,  BURCH,  and  MASON,  JJ.,  con- 
curring. 

CUNNINGHAM,  J.  (dissenting).  It  is  true 
that  a  telephone  company  is  a  common  car- 
rier of  news,  and  as  such  Is  prohibited  from 
discriminating  In  its  service  to  the  public. 
It  must  serve  all  who  are  substantially  In 
the  same  general  position.  The  facts  of  this 
case  show,  as  I  think,  that  this  right  was 
denied  the  relator.  The  telephone  line  was 
built  and  maintained  along  the  street  on 
which  he  lived.  With  30  feet  of  wire  his 
dwelling  could  be  connected  with  the  sys- 
tem, and  had  been  so  connected  for  seven 
years.  The  fact  that  his  dwelling  was  out- 
side the  city  limits  is  a  negligible  one.  That 
of  itself  did  not  remove  him  beyond  the 
sphere  of  the  company's  duty  to  him.  Its 
duty  to  serve  the  public  was  not  necessarily 
limited  by  municipal  lines;  neither  was  Its 
practice  so  confined.  The  plaintlflT  was  sub- 
stantially in  the  same  position  of  one  on  the 
other  side  of  the  municipal  line,  and  by  a 
continued  course  of  action  for  seven  years 
the  company  had  not  only  recognized  this 
fact,  but  had  also  recognized  its  duty  in  this 
respect  The  company  therefore  having  un- 
dertaken to  serve  the  relator,  and  he  being 
within  the  limits  of  reasonable  service  as 
established  and  recognized  by  the  company 
itself,  it  cannot  now  withdraw  from  such 
service  without  reasonable  excuse,  which  it 
has  failed  to  give.  This  is  not  a  case  where 
the  court  has  decided  the  facts  of  a  case  upon 
disputed  evidence,  but  one  where  a  wrong 
legal  conclusion  has  been  arrived  at  from 
admitted  facts. 

JOHNSTON,  C.  J.,  and  C.  A.  SMITH,  J., 
Join  In  this  dissent. 


GUNKLE  V.  STATE  ex  rel.  McCLURE. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

BASTABD — CLAIM    FOB   SUPPOBT— DEFENSES — 
PLEADING. 

In  a  proceeding  brouicht,  under  the  statute 
relating  to  the  maintennnee  of  illegitimate  chil- 
dren (chapter  47,  Gen.  St.  1901),  to  charge  the 


putative  father  with  the  support  of  the  child 
of  the  complaining  witness,  a  defense  based  up- 
on a  claim  that  a  valid  settlement  had  been 
made  prior  to  the  commencement  of  the  pro- 
ceeding cannot  be  considered,  where  it  has  not 
been  pleaded ;  and.  where  no  pleading  has  been 
filed  by  the  defendant,  it  is  not  error  for  the 
district  court  to  refuse  to  admit  evidence  in 
support  of  such  claim. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6. 
Cent.  Dig.  Bastards,  g§  53,  50,  147.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  the  states  on  the  relation  of 
Maude  McClure,  against  O.  J.  Gunkle.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
AfBrmed. 

Kellogg  &  Madden,  for  plalntlfC  in  error. 
W.  C.  Roberts  and  W.  W.  Brown,  for  de- 
fendant In  error. 

MASON,  J.  A  proceeding,  brought  under 
chapter  47  of  the  General  Statutes  of  1901,  to 
charge  C.  J.  Gunkle  with  the  support  of  the 
illegitimate  child  of  Maude  McClure,  re- 
sulted in  a  Judgment  against  him,  from 
which  he  prosecutes  error.  At  the  trial  In 
the  district  court  the  defendant  offered  In 
evidence  a  contract  of  settlement  executed 
by  the  complaining  witness  before  the  pro- 
ceeding was  begun,  reciting  that  such  a  pro- 
ceeding had  been  threatened,  and  that  Gun- 
kle, desiring  to  settle  the  matter,  had  made 
provision  for  the  maintenance  of  the  child 
to  her  satisfaction.  The  plaintiff  objected 
to  the  admission  of  this  document  upon  the 
ground  that,  under  the  statute,  no  valid  set- 
tlement can  be  effected  otherwise  than  by 
action  taken  in  court  after  a  formal  com- 
plaint has  been  made,  and  upon  the  further 
ground  that,  no  pleading  having  been  filed 
by  the  defendant,  he  could  not  give  evidence 
of  a  prior  settlement,  because  a  defense  of 
that  character  Is  available  only  when  spe- 
cifically pleaded.  The  objection  was  sus 
talned,  and  the  only  question  presented  on 
review  is  whether  error  was  thereby  com- 
mitted. 

The  statute  referred  to,  which  prescribes 
the  method  of  procedure  in  this  class  of 
cases,  was  adopted  in  1868,  and  was  pre- 
sumably borrowed  from  Indiana,  since  it  is 
nearly  a  literal  copy  of  the  act  then  In  force 
In  that  state.  It  makes  no  provision  in  ex- 
press terms  for  any  written  pleading  other 
than  the  original  complaint,  charging  the  de- 
fendant with  being  the  father  of  the  child 
of  the  prosecuting  witness.  But  section  8 
(section  3.S27,  Gen.  St  1901)  reads  as  fol- 
lows: "The  trial  and  proceedings  of  such 
prosecution,  both  before  the  Justice  and  in 
the  district  court,  shall  in  all  respects  not 
herein  otherwise  provided  for  be  governed 
by  the  law  regulating  civil  act  ms."  Prior 
to  the  enactment  of  this  law  by  the  Kansas 
Legislature,  the  Supreme  Court  of  Indiana 
had  held  that  under  substantially  the  same 
statutory  provisions  the  defendant  could  not 
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Interpose  as  a  defense  that  he  had  made  a 
settlement  -with  the  complaining  -witness, 
without  having  so  pleaded.  State  v.  Wil- 
son (1861)  16  Ind.  134;  State  v.  Reynearson 
(1862)  19  Ind.  211.  See,  also,  Carter  v. 
State,  32  Ind.  404,  and  Malson  v.  State,  75 
Ind.  142.  This  consideration  Is  entitled  to 
great  weight,  and  should  probably  be  deem- 
ed controlling,  but  we  are  satisfied  -to  place 
the  decision  of  the  question  upon  reason  as 
well  as  upon  authority.  The  statute  con- 
tains these  provisions  with  regard  to  the 
trial,  verdict,  and  judgment: 

"Sec.  11.  If  the  defendant  in  the  district 
court  deny  the  charge,  the  Issue  shall  be 
tried  by  the  conrt  or  a  Jury. 

"Sec.  12.  If  the  court  or  Jury  find  that 
the  defendant  Is  the  father  of  such  child,  or 
such  defendant  In  court  shall  confess  the 
same,  he  shall  be  adjudged  the  father  of 
sucU  child,  and  stand  charged  with  the 
maintenance  and  education  thereof. 

"Sec.  13.  Such  court  shall,  on  such  finding 
or  confession,  render  such  judgment  and 
make  such  order  as  may  seem  just  for  se- 
curing the  maintenance  and  educ.ntion  to 
such  child." 

Sections  3330,  3331,  3332,  Gen.  St  1001. 

The  effect  of  section  11  may  be  to  give  the 
defendant  the  benefit  of  a  mere  denial  with- 
out the  filing  of  any  formal  pleading.  If 
he  denies  the  charge  In  any  way,  he  is  per- 
haps entitled  to  a  trial  of  the  "issue"  so 
raised.  But  what  issue  is  this?  Obviously, 
from  the  language  used  and  from  the  con- 
.text.  It  can  only  be  the  question  whether 
the  defendant  Is  the  father  of  the  child. 
That  is  the  Issue,  and  the  only  Issue,  that  Is 
raised  or  can  be  raised  by  the  denial  of 
the  charge  made.  It  te  the  issue,  and  the 
only  issue,  to  which  a  verdict  or  finding  that 
the  defendant  Ig  or  is  not  the  father  of  the 
child  responds.  To  this  extent  it  may  be 
said  that  the  special  statute  has  varied  the 
requirements  of  the  usual  procedure  In  civil 
cases,  and  exempted  the  defendant  from  the 
necessity  of  filing  a  mere  general  denial. 
But  the  exemption  extends  no  further,  and. 
If  he  wishes  to  be  heard  upon  any  new  mat- 
ter which  he  may  claim  to  constitute  a  de- 
fense, it  is  Incumbent  upon  him  to  present 
It  by  a  pleading  upon  which  an  issue  may 
be  made  up  in  an  orderly  manner,  accord- 
ing to  the  usual  procedure  In  civil  cases. 
While  this  court  has  not  heretofore  been 
called  upon  to  decide  this  question,  It  is 
worthy  of  note  that  the  practice  adopted  In 
State  V.  Young,  32  Kan.  292,  4  Pac.  309, 
conformed  to  the  rule  which  we  now  an- 
nounce. There  the  defendant,  In  a  proceed- 
ing brought  under  this  statute,  claimed  that 
he  stood  discharged  of  all  liability  by  reason 
of  a  prior  settlement  made  with  the  com- 
plainant. He  brought  the  matter  to  the 
attention  of  the  district  court  by  a  plea  In 
bar,  aud  a  trial  of  the  issue  so  tendered  was 
bad  in  advance  of  the  investigation  of  the 
question  of  truth  of  the  charge  made  against 


him.  It  Is,  of  course,  unimportant  by  what 
name  bis  pleading  may  be  designated,  but 
we  bold  that  the  defendant  can  be  heard 
upon  a  claim  of  former  settlement  only  after 
he  has  pleaded  it;  that  be  cannot  raise  such 
a  question  merely  by  an  offer  of  proof  made 
during  the  trial  of  an  issue  which  relates 
only  to  the  paternity  of  the  child.  This 
holding  makes  it  unnecessary  to  consider 
whether  an  effective  settlement  in  such  a 
case  can  ever  be  made  prior  to  the  com- 
mencement of  a  proceeding  under  the  stat- 
ute. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


HIIiL  r.  MAXWELL. 
(Supreme  Court  of  Kansas.     March  11,  lOUA.I 

VENDOR   AND   PtTtCHASER— ACTION   FOR   PRICE- 
DEFENSES — EVIDENCE— COXPROMISE. 

In  an  action  by  a  vendor  aKainst  a  pur- 
chaser for  a  balance  claimed  to  be  due  on  ac- 
count of  the  sale  of  a  tract  of  land  the  defend- 
ant may  show  that  at  the  time  appointed  for 
ciosini;  the  transaction  a  controversy  anwe  be- 
tween the  parties  over  the  terms  of  the  sale. 
and  that  the  disputed  matter  was  settled  by  the 
payment  of  a  U'.ss  sum  than  the  seller  claimed 
to  be  due,  and  a  delivery  of  the  deed  to  the 
land,  even  though  a  written  memorandum  of  the 
original  agreement  had  been  made,  and  notwith- 
staudiu^  the  titatute  of  frauds. 

[Ed.  Note. — For  ca.ses  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S§  2053.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Ck>un- 
ty;   D.  il.  Dale,  Judge. 

Action  by  W.  E.  Maxwell  against  Benja- 
min Hill.  Judgment  for  plaintiff,  aud  de- 
fendant brings  error.    Beversed. 

Houston  &  Brooks,  for  plaintiff  In  error. 
I.  P.  Campbell  &  Son,  for  defendant  In  error. 

BTTRCH,  J.  This  action  was  brought  to 
recover  a  balance  claimed  to  be  due  for  the 
sale  of  a  tract  of  land.  After  the  evidence 
was  all  In,  the  court  declined  to  submit  the 
case  to  the  jury  called  to  try  It,  and  di- 
rected a  verdict  for  the  plaintiff.  The  evi- 
dence favorable  to  the  defendant  tended  to 
show  the  following  state  of  facts:  The  de- 
fendant agreed  to  purchase  of  the  plaintiff 
a  tract  of  land  represented  to  contain  320 
acres  at  the  price  of  f  15  per  acre.  He  made 
a  small  partial  payment,  and  went  Into  pos- 
session. Before  the  day  appointed  for  clos- 
ing the  deal  he  discovered  the  tract  did  not 
contain  the  supposed  quantity  of  land.  On 
that  day  he  called  the  plaintiff's  attention  to 
the  deficiency,  and  made  a  tender  of  the 
balance  he  claimed  to  be  due.  A  contro- 
versy thereupon  arose  over  the  terms  of  the 
original  agreement.  The  defendant  contend- 
ed that  the  settlement  should  be  made  at 
the  price  of  $15  per  acre  for  the  actual  num- 
ber of  acres  sold,  while  the  plaintiff  claimed 
a  gross  price  for  the  tract,  whatever  Its 
size.    In  the  course  of  the  conversation  the 
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plaintiff  turned  to  a  third  party,  wlio  was 
present  when  the  original  bargain  was  made, 
and  said  he  would  leave  it  to  him,  and,  if 
he  said  the  price  was  to  be  $15  per  acre,  he 
would  close  the  trade  on  that  basis.  The 
party  appealed  to  said  that  was  his  nnder- 
standing  of  the  matter,  whereupon  the  plain- 
tiff said  he  would  take  the  money  tendered 
to  him.  He  did  so  and  delivered  his  deed. 
This  evidence  was  amply  sufficient  to  show 
a  settlement  of  a  disputed  claim  and  to  show 
a  consideration  for  accepting  a  less  sum  of 
money  than  the  seller  claimed  he  was  en- 
titled to  receive.  Neely  v.  Thompson,  68 
Kan.  193,  75  Pac.  117,  and  authorities  cited 
In  the  opinion. 

In  the  course  of  the  trial  testimony  was 
given  concerning  a  lost  memorandum  of  the 
sale,  made  at  the  time  of  the  first  negotia- 
tions, signed  by  the  plaintiff,  and  delivered 
to  the  defendant.  The  terms  of  this  writing 
were  not  admitted  by  the  defendant,  but. 
conceding  it  to  contain  all  the  elements  of  a 
complete  contract  expressing  the  plaintiff's 
view,  still  the  defendant's  evidence  was  com- 
petent. In  order  to  overthrow  the  plaintiff's 
case,  the  defendant  undertook  to  show  a 
former  controversy  over  the  price  of  this 
land,  and  a  binding  settlement.  The  con- 
troversy arose  out  of  an  attack  the  defend- 
ant had  made  upon  the  terms  of  the  written 
memorandum  on  a  certain  occasion  ante- 
dating the  suit.  The  validity  of  that  attack 
at  the  time  It  was  made  was  immaterial. 
The  form  of  action  and  the  character  of  evi- 
dence which  would  have  been  necessary  at 
that  time  to  sustain  it  in  court  were  imma- 
terial. But  the  fact  that  when  he  paid  for 
the  land  he  had  Impeached  the  written  mem- 
orandum of  sale  was  material.  The  defend- 
ant did  not  seek  in  this  case  to  contradict  a 
writing.  He  merely  undertook  to  prove 
there  had  been  a  previous  dispute,  In  which 
he  had  asserted  its  untruthfulness,  and  had 
insisted  upon  a  state  of  facts  incompatible 
with  it  against  the  assertions  and  insist- 
ence of  the  plaintiff  to  the  contrary.  This 
furnished  a  foundation  for  the  settlement  and 
for  the  defense  in  this  action. 

It  is  urged  that  the  oral  features  of  the 
settlement  ran  counter  to  the  statute  of 
frauds,  and  that  the  original  written  agree- 
ment could  not  be  modllied  by  an  oral  one, 
Ineffective  for  that  reason.  The  oral  ar- 
rangement, however,  was  fully  performed 
by  the  payment  of  the  price  on  one  side  and 
the  delivery  of  the  deed  on  the  other.  Hence 
the  statute  of  frauds  was  fully  satisfied. 
When  the  parties  met  to  settle,  they  could 
have  agreed  orally,  had  they  so  desired,  upon 
a  sale  including  only  half  the  land  at  $10 
per  acre,  despite  the  previous  contract,  and 
upon  performance  both  parties  would  he 
bound.  "It  is  well  settled  that  the  terms  of 
a  written  contract  cannot  be  varied  by  any 
previously  executed  contract,  written  or 
parol,  nor  by  any  contemporaneous  parol 
contract.  It  is  equally  settled  that  the  terms 
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of  a  written  contract  may  be  varied,  modi- 
fled,  waived,  annulled,  or  wholly  set  aside 
by  any  subsequently  executed  contract, 
whether  such  subsequently  executed  con- 
tract be  In  writing  or  in  parol."  Todd  v. 
Allen,  IS  Kan.  543,  544.  See,  also,  29  A.  & 
E.  Encycl.  of  L.  (2d  Ed.l  829.  There  Is,  of 
course,  another  side  to  this  case,  but  the  de- 
fendant had  a  clear  right  to  the  opinion  of 
a  iury  upon  It.  The  motion  to  dismiss  Is 
overruled  on  the  authority  of  Butler  v.  Scott 
(Kan.)  75  Pac.  496,  jurisdiction  having  been 
reserved  for  the  entire  time  within  which 
the  parties  might  have  made  and  served  the 
case  and  suggested  amendments. 

The  Judgment  of  the  district  court  Is  re- 
versed, witli  direction  to  grant  the  defend- 
ant a  new  trial.    All  the  Justices  concurring. 


WALTER  et  al.  v.  MISSOURI  PAC.  RT.  CO. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

CABKIEBS— LIVE    STOCK— SHIPIUSNT—ACTIOH 
FOB   IXJUBIES— DEMUBREB  TO  EVIOENCE. 

1.  A  contract  for  the  carriage  of  live  stock 
was  made  by  shippers  with  an  agent  in  the  em- 
ploy of  two  railway  companies.  The  contract 
was  composed  of  a  letter  and  telegrams,  in 
which  there  was  no  disclosure  for  which  com- 
pany the  agent  was  acting.  In  an  action  against 
one  of  the  railway  companies  for  negligently 
transporting  the  stock,  the  shippers,  who  were 
plaintiffs,  used  the  testimony  of  the  agent  in 
support  of  their  action.  He  testified  that  when 
the  contract  was  made  he  was  not  acting  for 
the  defendant  railway,  but  for  another  com- 
pany. There  was  no  contradictory  evidence  on 
tlie  question.  Held,  that  a  demurrer  to  plain- 
tiffs' evidence  was  rightly  sustained. 

2.  In  an  action  against  a  carrier  for  injury 
resulting  to  live  stock  transported  by  it,  the 
petition  was  divided  into  two  counts,  called  by 
the  pleader  causes  of  action.  The  second  set 
out  a  formal  contract  of  carriage  in  writing, 
with  averments  tending  to  show  that  the  con- 
tract was  not  signed  voluntarily  by  the  ship- 
pers, and  that  they  did  not  read  it,  conveying 
the  impression  that  plaintiffs  were  seeking  to 
avoid  its  obligations.  Held,  that  such  aver- 
ments did  not  constitute  a  cause  of  action 
against  the  carrier. 

(Syllabas  by  the  Court.) 

Error  from  District  Court,  Marshall  Coun- 
ty; Sam  Kimble,  Judge. 

Action  by  Sidney  Walter  and  others  against 
the  Missouri  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

The  original  petition  In  the  court  below  was 
divided  into  two  counts,  called  by  plain- 
tiffs causes  of  action.  The  first,  stated  briefly 
and  In  substance.  Is:  That  plaintiffs  wrote 
to  one  Nova  Douthitt,  general  live  stock 
agent  of  the  Missouri  Pacific  Railway  Com- 
pany, requesting  him  to  quote  rates  on  a  ship 
ment  of  live  stock  from  Deane  Spur,  Ark. 
to  Irving,  Kan.  In  response,  they  recelveo 
the  following  letter:  "The  Missouri  Pacific 
Railway  Company,  St  Louis  Iron  Mountain 
&  Southern  Railway  Company,  &  Leased,  Op- 
erated &  Independent  Lines.  N.  Douthitt, 
Live  Stock  Agent     G.  P.  Robinson,  E.  H. 
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Calef,  J.  A.  Sterling,  Asst.  Live  Stock  Agents. 
OflBce  of  Live  Stock  Agent,  Kansas  City  Stock 
Yards,  Mo.  Nov.  20-97.  Rates  on  Live  Stock. 
Messrs.  Walter  &  Chaffee,  Marysvllle,  Kan- 
sas— Gentlemen:  As  per  your  request  of  Nov. 
9th  to  Mr.  H.  G.  Krake,  beg  to  quote  you  on 
stock  cattle  to  Irving,  Kansas,  from  Pine 
Bluff,  ?70.2o,  from  Deane  Spur,  Arkansas, 
$72.75,  per  standard  30  ft.  car,  rate  on 
horses  Irving,  Kansas,  to  Pine  Bluff,  $83.00, 
to  Deane  Spur,  $98.00  per  standard  30  ft.  car, 
no  through  rate  to  Marysvllle,  that  being  on 
a  foreign  line.  Regarding  transportation,  you 
understand  passage  is  granted  In  charge  of 
stock,  would  be  glad  to  have  you  call  on  us 
when  you  pass  through  Kansas  City.  Very  re- 
spectfully, N.  Douthitt,  W.  L.  S.  A.  (J.  J.  W.)." 
It  is  then  alleged,  pursuant  to  said  letter  and 
a  verbal  agreement  thereafter  made  to  pay  the 
tariff  rate,  that  the  plaintiffs  went  to  Monti- 
cello,  Ark.,  a  station  near  Deane  Spur,  and 
telegraphed  to  Douthitt  as  follows:  "Monti- 
cello,  Ark.,  Nov.  28,  1897.  N.  Douthitt,  Stock 
Agent,  Union  Stock  Yards,  K.  C:  Fifteen 
loads  stock  Montlcello  and  Deane  Spur.  Want 
cars  at  once.  Make  special.  Yours,  Walter 
&  Chaffee."  On  the  next  day  plaintiffs  re- 
ceived the  following  telegram:  "Walter  & 
Chaffee,  Montlcello,  Ark.:  Will  do  everything 
we  can  to  furnish  cars  for  you.  N.  Douthitt." 
It  is  alleged  that  the  railway  company  fur- 
nished plaintiffs  eight  cars  to  be  used  in  the 
transportation  of  stock  from  Deane  Spur  to 
Irving,  and  that  they  loaded  therein  365  head 
of  cattle;  that  through  the  negligence  of  the 
railway  company  many  of  them  were  injured, 
and  others  died. 

The  material  part  of  the  second  count 
reads:  "For  a  second  cause  of  action  the 
plaintiffs  state  that  they  adopt  all  and  singu- 
lar the  allegations  of  negligence  contained  In 
the  petition  hereinbefore  set  forth,  and  allege 
and  aver  that  after  the  said  train  containing 
said  stock  bad  arrived  at  Dumont,  Ark.,  a 
distance  of  several  miles,  that  there  was  pre- 
sented to  the  plaintiffs  a  contract  for  the  car- 
riage of  said  cattle,  the  cattle  at  the  time  be- 
ing upon  the  train,  and  having  been  already 
received  by  the  defendant  and  started  for 
their  destination  at  Irving,  Kan.  That  plain- 
tiffs had  no  alternative  but  to  sign  said  con- 
tract upon  being  told  by  the  agent  of  the  de- 
fendant that  it  should  be  so  signed,  the  train 
stopping  but  a  few  minutes  at  Dumont.  and 
the  plaintiffs  not  having  sufiBclent  time  to  ex- 
amine the  contract.  That  the  original  of 
said  contract  is  not  in  the  possession  of  the 
plaintiffs,  but  Is  In  the  possession  of  the 
defendant;  and  that  a  copy  of  said  contract, 
as  furnished  by  the  defendant.  Is  hereto  at- 
tached, and  filed  herewith  and  made  a  part 
hereof,  and  marked  'Exhibit  A.' "  Exhibit  A, 
attached  as  a  part  of  this  second  count,  is 
a  copy  of  a  shipping  contract  entered  Into 
between  plaintiffs  below  and  the  Missouri 
Pacific  Railway  Company  for  the  carriage 
of  the  eight  cars  of  stock  from  Montlcello, 
Ark.,  to  Iri-ing,  Kan.    The  petition  conclud- 


ed with  a  prayer  for  the  recovery  of  $1,275 
damages  by  reason  of  the  negligence  of  the 
railway  company  in  transporting  the  cattle. 
On  motion  of  defendant  below,  the  plain- 
tiffs were  required  to  elect  on  which  cause 
of  action  set  out  in  the  petition  they  would 
rely  for  a  recovery.  They  elected  to  stand 
on  the  first  cause  of  action,  and  filed  an 
amended  petition  omitting  all  reference  to 
the  written  contract  of  shipment  as  con- 
tained in  Exhibit  A  to  the  original  petition. 
The  railway  company  answered,  denying 
under  oath  the  authority  of  Douthitt  to  act 
as  agent  for  it  respecting  the  matters  al- 
leged in  the  amended  petition,  and  setting 
up,  with  other  defenses,  that  plaintiffs  be- 
low entered  into  a  written  contract  of  ship- 
ment with  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  executed  at 
Montlcello,  Ark.,  for  transportation  of  the 
stock  to  Irving,  Kan.,  In  all  respects  the 
same  as  Exhibit  A  attached  to  the  original 
petition,  except  that  the  carrier  was  desig- 
nated as  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  To  this  an- 
swer plaintiffs  below  replied,  first,  by  a 
general  denial,  and,  further,  denying  the  ex- 
ecution of  the  written  contract  of  shipment 
with  the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  On  the  trial  the  evi- 
dence tended  to  show  that  the  loss  and  in- 
jury to  the  stock  occurred  on  the  line  of  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  principally  at  Little  Rock. 
The  court  below  sustained  a  demurrer  to  the 
evidence.    Plaintiffs  below  complain  here. 

W.  W.  Redmond,  for  plaintiffs  In  error. 
Waggener,  Doster  &  Orr,  E.  A.  Berry,  and 
W.  J.  Gregg,  for  defendant  In  error. 

WM.  R.  SMITH,  J.  (after  stating  the  facts). 
The  court  did  not  err  in  requiring  plaintiffs 
below  to  elect  on  which  of  the  two  counts  or 
causes  of  action  they  would  rely  for  a  re- 
covery. There  was  no  averment  in  the  sec- 
ond count  that  the  formal  contract  of  car- 
riage made  at  Montlcello,  Ark.,  with  the  Mis- 
souri Pacific  Railway  Company,  was  mu- 
tually binding  on  the  parties  to  it  Plain- 
tiffs alleged  that  they  signed  the  contract 
but  that  they  did  so  without  reading  It  and 
that  no  alternative  was  given  them  except 
to  sign  it  after  the  cattle  had  started  to  their 
destination,  and  that  the  agent  told  them  it 
was  necessary  to  be  signed  by  them.  The 
brief  reference  to  this  contract  indicates  that 
plaintiffs  were  seeking  to  avoid  the  binding 
force  of  its  provisions  on  them,  with  no  in- 
tention of  relying  on  It  as  an  obligation  for 
the  violation  of  which  by  the  railway  com- 
pany tliey  sought  a  recovery  of  damages. 
The  ruling  requiring  an  election  as  to  which 
count  of  the  petition  the  plaintiffs  would 
stand  after  the  election  was  made  to  pro- 
ceed imder  the  first  cause  of  action  had  the 
legal  effect  of  striking  from  the  petition  the 
second  count    We  are  unable  to  see  how 
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this  count,  If  It  had  been  allowed  to  stand, 
could  have  aided  the  plaintiffs. 

There  is  nothing  in  the  letter,  telegrams, 
and  verbal  agreement  between  plaintifTs  be- 
low and  Douthitt,  which  are  set  out  in  the 
first  cause  of  action  and  relied  on  as  a  con- 
tract with  the  railway  company  for  the 
<'arriage  of  the  cattle,  showing  that  Douthitt 
was  the  agent  of  the  Missouri  Pacific  Rail- 
way Company.  Plaintiffs  below,  however, 
made  this  clear  by  the  testimony  of  Douthitt 
himself,  which  they  Introduced  in  their  own 
behalf.  He  testified:  "Q.  If  the  rate  had 
lieen  quoted  by  you,  or  the  information  fur- 
nished by  your  office,  as  mentioned  In  Ex- 
hibit A,  for  what  company  would  you  then 
be  acting,  assuming  that  the  shipment  orig- 
inated on  the  line  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway?  A.  In  any 
I)usiness  originating  on  the  Iron  Mountain  I 
would  be  acting  for  the  Iron  Mountain.  Q. 
You  would  be  so  acting  at  that  time?  A. 
Yes,  sir."  Exhibit  A,  referred  to  In  the 
tiuestion,  was  the  letter  of  Douthitt,  dated 
November  20,  1897,  set  out  In  the  statement. 
It  was  thus  shown  by  the  testimony  of  the 
person  with  whom  they  contracted  that  he 
was  not  the  agent  of  the  railway  company 
against  which  the  action  was  prosecuted, 
l>ut  of  another  carrier  on  whose  line  of  road 
the  business  originated,  namely,  the  St. 
Ix)uis,  Iron  Mountain  &  Southern  Railway 
Company.  By  bringing  forth  this  testimony, 
plaintiffs  below  removed  all  doubt  respecting 
the  identity  of  the  company  for  which  Dout- 
hitt was  acting  at  the  time  the  contract  was 
made. 

The  Judgment  of  the  court  below  will  be 
affirmed.    Ail  the  Justices  concurring. 


MODERN  WOODMEN  OP  AMERICA  v. 

HEATH. 

(Supreme  Court  of  Kansas.     March  11,  1905.) 

BENEFIT  ASSOCIATIONS— JUDGUENT— APPEAL. 

Under  section  3580  of  the  General  Statutes 
of  1901,  a  proceeding  in  error  to  reverse  a  judg- 
ment against  a  fraternal  benefit  association  must 
be  commenced  within  00  days  after  the  rendi- 
tion of  the  judgment,  and,  if  not  then  b^un, 
the  right  to  review  is  lost,  and  the  judgment 
must  be  paid. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County; 
O.  P.  Aikman,  Judge. 

Action  by  Rachael  Heath  against  the  Mod- 
ern Woodmen  of  America.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Dis- 
missed. 

Truman  Plantz  and  Redden  &  Kramer,  for 
plaintiff  in  error.  Mooney  &  Stratford,  for 
defendant  In   error, 

JOHNSTON.  C.  J.  On  November  23,  1903, 
Rachael  Heath  recovered  a  judgment  upon 
an  insurance  contract  against  the  Modem 
Woodmen  of  America,  a  corporation  organiz- 


ed under  the  laws  of  Illinois.  On  applica- 
tion, 90  days  were  given  to  make  and  serve 
a  case  for  the  Supreme  Court.  It  was  made 
and  served  within  the  prescribed  time,  and 
on  March  1,  1904,  it  was  settled  and  signed. 
With  a  petition  in  error.  It  was  filed  in  this 
court  on  April  20,  1904.  A  motion  is  now 
made  to  dismiss  the  proceeding  upon  the 
grounds,  first,  that  it  was  not  begun  within 
60  days  after  the  rendition  of  the  Judgment, 
and,  second,  that  the  Judgment  was  paid  in 
full  by  the  defendant  below  on  July  27, 
1904. 

The  first  ground  of  dismissal  Is  based  on 
the  provision  of  an  act  for  the  organization 
and  regulation  of  fraternal  benefit  societies, 
and  which  relates  in  part  to  societies  organ- 
ized in  other  states.  Among  other  things.  It 
provides  that:  "Any  association  authorized 
to  do  business  under  this  act  refusing  or 
neglecting  to  make  the  reports  provided  for 
In  this  act,  or  which  shall  exceed  Its  power, 
or  shall  conduct  its  business  fraudulently, 
or  which  shall  take  steps  to  remove  any  suit 
commenced  against  It  In  any  of  the  courts 
of  this  state  to  any  of  the  courts  of  the 
United  States,  or  which  shall  fall  to  pay 
any  Judgment  rendered  against  It  in  any 
court  in  this  state  unappealed  from  within 
sixty  days  from  the  rendition  of  such  Judg- 
ment, or  which  shall  fall  to  comply  with  any 
of  the  provisions  of  this  act,  shall  be  ex- 
cluded from  doing  business  within  this 
state,"  etc.  Gen.  St.  1901,  {  3580.  While 
the  statute  does  not  expressly  state  that  ap- 
peals in  such  cases  are  limited  to  60  days, 
It  Is  the  manifest  legislative  purpose  that 
appeals.  If  taken  at  all,  must  be  taken  with- 
in that  time.  The  provision  proscribes  and 
punishes  the  failure  to  pay  and  satisfy  a 
Judgment  unappealed  from  within  a  stated 
time.  The  association  Is  given  60  days  to 
determine  whether  it  desires  to  appeal  and 
to  initiate  a  proceeding  for  review,  and,  If  it 
is  not  done  within  that  time,  the  Judgment 
is  final,  and  nothing  remains  but  to  pay  It. 
The  time  for  instituting  such  a  proceeding 
Is  much  briefer  than  that  ordinarily  allowed 
for  commencing  proceedings  In  error,  but 
the  matter  of  time  is  purely  a  question  for 
the  Legislature.  For  instance,  in  divorce 
proceedings,  a  party  complaining  of  a  Judg- 
ment must  decide  within  ten  days  whether 
be  will  appeal,  and  must  also  give  notice  of 
his  intention  to  do  so  within  that  time,  and 
then  he  is  required  to  commence  the  proceed- 
ing within  four  months  after  the  rendition 
of  Judgment  Under  the  assignment  law, 
proceedings  to  review  in  the  Supreme  Court 
must  be  begun  within  60  days.  Appeals 
from  Judgments  in  cases  contesting  county 
seat  elections  must  be  taken  within  60  days 
from  the  time  the  Judgment  is  rendered. 
These  are  only  a  few  of  the  exceptions  to 
the  general  rule  allowing  a  year  within 
which  to  commence  proceedings  in  error, 
but  they  are  sufticlent  to  show  that  simllav 
limitations  are  Imposed  on  matters  of  equal, 
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if  not  greater,  Importance.  The  association 
is  a  foreign  corporation,  and  the  Legislature 
has  the  right  to  prescribe  the  terms  upon 
'which  It  and  other  lilce  corporations  may  do 
business  in  Kansas.  It  did  prescribe  the 
condition  that  ail  Judgments  unappealed 
from  within  GO  days  after  rendition  must  be 
paid.  In  effect,  It  said  to  such  associations, 
"Yon  are  given  60  days  -within  which  to  talie 
an  appeal,  and,  if  it  Is  not  taken  within 
that  time,  the  end  of  the  litigation  has  been 
reached."  It  is  not  enough  that  steps  be 
taken  towards  perfecting  an  appeal,  but  the 
appeal  must  be  completed,  and,  if  that  is 
not  done  within  the  GO  days,  the  judgment  is 
final,  and  the  only  alternative  Is  payment. 
We  cannot  suppose  that  the  Legislature  in- 
tended to  treat  the  Judgment  as  a  finality 
and  compel  its  payment,  and  afterwards 
allow  a  legal  combat  over  a  controversy  that 
had  been  ended.  Payment  of  the  Judgment 
was  in  fact  made,  but  It  was  done  in  obe- 
dience to  a  demand  of  the  superintendent  of 
insurance,  and  under  protest.  Xo  doubt  the 
superintendent  of  insurance  would  have  exer- 
cised the  power  reposed  in  hlni  by  statute  to 
compel  payment  if  it  had  been  refused,  and  in 
a  sense  the  payment  was  involuntary.  The 
coercion,  however,  was  by  force  of  the  law 
Itself.  It  commanded  the  payment  which 
was  made.  By  coming  into  the  state  and 
availing  itself  of  the  advantages  afforded  by 
the  statute,  the  association  impliedly  agreed 
to  comply  with  the  statute,  and  to  pay  all 
judgments  from  which  it  did  not  appeal 
within  60  days.  However,  we  think  the 
law  gave  the  association  but  60  days  within 
which  to  begin  the  proceedings  in  error,  and 
that  judgments  not  appealed  from  within 
that  time  were  no  longer  open  to  review. 

The  first  ground  alleged  for  dismissal  is 
good,  and  the  proceeding  will  therefore  be 
dismissed.    All  the  Justices  concurring. 


STATE  BANK  OF   COMMERCE  v.  DODT 

et  al. 
(Supreme  Court  of  Kansas.     March  11,  1905.) 

SALE— OUABANTY— LIABILITY— DAMAGES. 

A  State  bank  holding  a  bill  of  sale  on  cat- 
tle as  collateral  security,  which  sells  such  cattle, 
and  guaranties  that  they  are  free  from  any  dis- 
ease, is  liable  on  such  guaranty  to  the  purchaser 
for  all  losses  sustained  resulting  from  an  in- 
fectious disease  with  which  the  cattle  were  af- 
fected when  sold. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  i  1291.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Marlon  County, 
C.  B.  Graves,  Judge  pro  ten). 

Action  by  the  State  Bank  of  Commerce 
against  W.  A.  Dody  and  G.  A.  Johnson. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

H.  S.  Martin,  for  plaintiff  in  error.  W.  H. 
Carpenter,  for  defendants  in  error. 


GREENE,  J.  The  plaintiff  commenced 
this  action  to  recover  $1,950,  the  balance  al- 
leged to  be  due  on  a  promissory  note  exe- 
cuted by  the  defendants.  The  defendants 
pleaded  five  so-called  defenses,  which,  how- 
ever, contained  only  two  defenses:  (1)  That 
the  note  was  given  to  the  bank  in  payment 
for  cattle  owned  by  it,  and  purchased  by  the 
defendants  from  the  bank;  that  the  cattle 
were  diseased  when  purchased,  and  the  bank 
knew  that  they  were  diseased;  and  that 
large  numbers  of  the  cattle  died  of  such  dis- 
ease, to  the  damage  of  defendants,  for  which 
they  ask  Judgment  (2)  That  the  note  in 
suit  was  given  for  money  borrowed  from  the 
bank  to  purchase  certain  cattle,  known  as 
the  "Donaldson  cattle,"  upon  wliich  the  bank 
held  a  bill  of  sale,  as  mortgagee,  to  seciure  a 
large  indebtedness  of  Donaldson  to  the  bank; 
that  the  defendants  refused  to  buy  the  cattle 
on  the  representation  or  guaranty  of  Don- 
aldson that  they  were  sound  and  liealtby,  but 
were  willing  to  purchase  on  the  guaranty  of 
the  bank  that  they  were  sound  and  free  from 
all  disease;  that  the  bank  did  guaranty  the 
cattle  to  be  free  of  all  contagious  disease; 
that  upon  such  guaranty  they  purctiased  the 
cattle,  and  gave  the  note  In  suit  to  the  bank 
for  the  money  with  which  to  pay  the  pur- 
chase price;  that  the  cattle  were  badly  in- 
fected with  a  contagious  disease,  of  which 
disease  large  numbers  died,  to  the  damage 
of  defendants,  for  which  they  ask  Judgment 
Judgment  was  for  defendants. 

The  plaintiff  assigns  as  error  (1)  the  over- 
ruling of  its  demurrer  to  the  third,  fourth, 
and  fifth  defenses  in  defendants'  answer;  (2) 
in  overruling  its  motion  for  Judgment  on  the 
special  fludiugs  of  the  Jury;  (3)  in  overrul- 
ing its  motion  for  a  new  trial;  (4)  in  render- 
ing Judgment  for  the  defendants. 

The  defendants  adopted  the  vicious  system 
in  pleading  of  making  their  second  cause  of 
defense  a  part  of  their  third,  fourth,  and  fifth 
causes  of  defense.  The  plaintiff  contented 
itself  with  this  form  of  pleading,  and  did 
not  ask  the  cotut  to  make  defendants  con- 
form their  pleading  to  the  Code,  by  separate- 
ly stating  and  numbering  each  cause  of  de- 
fense. In  the  consideration  of  the  demurrer 
to  each  of  the  three  separate  causes  of  de- 
fense, the  court  was  bound  to  consider  the 
second  cause  of  defense  as  a  part  of  each. 
Thus  supplemented,  each  stated  a  cause  of 
defense,  and  the  demurrers  were  properly 
overruled. 

The  second  contention  la  that  the  court 
should  have  rendered  Jadgment  fOr  plaintilT 
on  the  special  findings.  The  general  verdict 
in  this  case  answers  all  questions  of  fact  for 
the  defendants,  except  those  specially  found 
for  plaintiff  by  the  special  findings.  The 
Jury  specially  found  that  the  plaintiff  was 
not  the  owner  of  the  cattle  when  they  were 
sold  to  defendants,  and  had  no  interest  there- 
in except  as  a  mortgagee.  These  findings 
sustained  the  contention  of  the  plaintiff  on 
that  proposition.    The  other  defenses,  how" 
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ever,  that  the  bank,  as  mortgagee,  Joined 
■wUb  Donaldson  in  tbe  sale  of  the  cattle,  and, 
as  such  mortgagee,  guarantied  them  to  be 
sonnd  and  in  good  health.  Is  found  by  the 
general  verdict  to  be  true.  There  Is  noth- 
ing In  the  special  findings  Inconsistent  with 
or  contradictory  of  this  general  finding.  The 
court  could  not,  therefore,  have  given  judg- 
ment for  plaintltr  on  the  special  findings. 
Upon  this  latter  proposition,  however,  the 
plaintiff  contends  that  there  was  no  consid- 
eration for  making  such  guaranty,  and.  If 
actually  made  for  a  sufiicient  consideration, 
a  bank  cannot  be  held  on  such  a  contract. 
When  the  defendants  purchased  the  cattle 
of  Donaldson  and  the  bank,  Donaldson  was 
largely  indebted  to  the  bank.  It  held  a  bill 
of  sale  for  these  cattle  as  security  for  that 
debt.  It  appears  from  tbe  evidence  that  Don- 
aldson was  a  man  without  menns;  that  he 
bought  1,000  head  of  cattle  in  Colorado,  and 
shipped  them  to  Kansas;  and  that  tlie  bank 
had  furnished  all  the  money,  except  $i!(K).  A 
bank  may  loan  moiiey,  and  take  chattel  mort- 
gage security  therefor;  it  may,  either  before 
or  after  the  maturity  of  the  debt  secured 
thereby,  sell  such  property,  and  apply  the 
procee<1s  to  the  payment  of  the  debt;  or  it 
may,  for  the  pui-pose  of  getting  more  desir- 
able security,  with  tlie  consent  of  the  mort- 
gagor, sell  the  collateral  at  private  sale,  and. 
In  making  such  sale,  guaranty  the  title, 
quality,  soundness,  or  healthful  condition  of 
such  security.  If  it  gives  such  guaranty.  It 
will  be  held  upon  such  contract  as  a  natural 
person  would  be  held.  The  interest  that  the 
bank  had  In  the  cattle  was  sufficient  consid- 
eration for  the  making  of  the  guaranty.  Up- 
on this  defense,  the  special  findings  of  the 
Jury  were  not  contradicted  or  Inconsistent 
with  the  general  verdict.  This  contention 
being  supported  i>y  evidence,  the  defendants 
were  entitled  to  a  Judgment  on  the  verdict. 
No  special  reasons  are  presented  "why  the 
plaintiff  should  have  had  a  new  trial.  The 
Judgment  Is  therefore  affirmed.  All  the  Jus- 
tices concurring. 


SHOOK  V.  SEXTON  et  nx. 

(Supreme  Court  of  Wnshington.     March  17, 

1905.) 

MUNICIPAL  CORPOBATIONS  —  ORDINANCE— IM- 
POUXDINO  ANIMALS  —  FINE— VALIDITY— SALE 
—TITLE    ACQUIRED— APPEAI>— JURISDICTION. 

1.  The  Supreme  Court  has  jurisdiction  of  a 
cause  involving  the  validity  of  a  city  ordinance, 
regardless  of  the  amount  involved,  under  Const, 
art.  4,  $  4,  and  2  Ballinger's  Ann.  Codes  &  St. 
i  46.">0,  Riving  jurisdiction  where  the  validity 
of  a  statute  is  involved. 

2. 1  Baliinger's  Ann.  Codes  &  St.  §  1011,  subd. 
10,  give.s  corporations  of  the  fourtli  class  power 
to  maintain  a  pound  for  estrays  and  impose  fines 
on  the  owners  of  impounded  stock.  Held,  that 
an  ordinance  providing  for  a  fine  for  permitting 
an  animal  to  run  at  large  and  for  tbe  impound- 
ing and  sale  of  the  animal  unless  redepmed  by 
payment  of  the  fine.  etc..  is  unconstitutional  in 
so  far  as  the  fine  is  concerned,  owing  to  the 
absence  of  judicial  investigation. 


3.  An  animal  having  been  sold,  and  the  own- 
er not  having  offered  at  any  time  to  pay  the 
legal  charges  for  care  of  the  animal,  etc.,  tbe 
invalidity  of  the  provision  as  to  the  fine  did 
not  affect  tbe  purchaser's  title. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  J.  P.  Shook  against  John  C. 
Sexton  and  wife.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Atflrmed. 

Wright  &  Wright,  for  appellant.  Myers 
&  Warren,  for  respondents. 

HADLET,  3.    This  Is  an  ordinary  action 
In  replevin  for  the  recovery  of  a  horse.    The 
value  is  alleged  at  $150.    The  defendants 
answei-ed,  alleging  ownership  and  right  to 
possession  as  purchasers  at  an  Impounding 
sale  made  in  pursuance  of  an  ordinance  of 
I  the  town  of  Reardan,  a  municipal  corpora- 
!  tlon  of  the  fourth   class   in    this  state.    A 
i  written  stipulation  In  tbe  record,  signed  by 
!  counsel   for  tbe  respective  parties,  admits 
i  that  tbe  facts  alleged  In  both  the  complaint 
I  and  answer  are  true.    The  stipulation  also 
i  contains  the  following:    "It  Is  further  stlp- 
:  ulated  that,  if  tbe  court  finds  the  ordinance 
!  set  up  in  the  answer  to  be  valid,  legal,  and 
i  constitutional,  then  Judgment  shall  be  en- 
I  tered  for  the  defendant;    but.  If  tbe  court 
i  finds  that  said  ordinance  Is  invalid.  Illegal 
and  unconstitutional,  then  Judgment  shall  be 
entered  for  the  plaintiff."     It  might  be  ar- 
gued from  the  above  quotation  that  the  par- 
ties were  iMund  by  the  Judgment  of  the  trial 
court  witliont  further  contest,  but  respond- 
ents do  not  urge  that  point,  and,  Inasmuch 
as  tbe  parties  and  tbe  trial  court  seem  to 
have  treated  the  stipulation  as  sufiicient  to 
submit  the  Issue  of  the  validity  of  the  ordi- 
nance, and  without  limitations  aa  to  further 
contest,  we  shall  so  regard  it.    The  court 
held  the  ordinance  to  be  valid,  and  entered 
Judgment  for  tbe  defendants.    The  plaintiff 
baa  appealed. 

The  amount  In  controversy  is  not  within 
the  Jurisdiction  of  this  court,  but,  inasmuch 
as  the  validity  of  the  ordinance  was  con- 
sidered as  in  issue,  this  court  has  Jurisdic- 
tion of  the  appeal,  under  section  4,  article 
4,  of  the  state  Constitution,  and  section  4650, 
2  Baliinger's  Ann.  Codes  &  St.,  whereby  Ju- 
risdiction Is  vested  here  without  regard  to 
the  amount  In  controversy,  when  the  va- 
lidity of  a  statute  Is  Involved  In  the  action. 
The  only  question  before  us  is  that  of  the 
validity  of  the  ordinance.  We  here  set  forth 
the  ordinance  In  full: 

"Section  1.  That  after  the  31st  day  of  May, 
1903,  it  shall  be  unlawful  for  the  owners 
thereof  to  permit  any  hogs,  mules,  horses  or 
cattle  to  run  at  large  within  the  corporate 
limits  of  the  town  of  Keardan,  and  any  per- 
son who  shall  permit  any  mules,  horses  or 
cattle  to  run  at  large  contrary  to  the  pro- 
visions of  this  section  shall  be  fined  in  the 
sum  of  two  dollars  for  each  head  of  mules, 
horses  or  cattle  so  permitted  to  run  at  large; 
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and  any  person  ■who  shall  permit  any  hog 
to  run  at  large  contrary  to  the  provisions  of 
this  section  shall  be  fined  In  the  sum  of  one 
dollar  for  each  hog  so  permitted  to  run  at 
large. 

"Sec.  2.  That  it  shall  be  the  duty  of  the 
mari;hal  to  take  up  any  hogs,  mules,  cattle 
■or  horses  permitted  to  run  at  large  In  vio- 
lation of  this  ordinance  and  Immediately 
post  notices  In  three  public  places  within  the 
corporate  limits  of  the  town  of  Reardan, 
•which  notices  shall  give  a  description  of 
the  stock  taken  up  and  state  that  said 
stock,  unless  redeemed  by  the  owner,  will 
be  offered  for  sale  at  public  auction,  stat- 
ing the  hour  and  the  day  when  and  the 
place  where  such  sale  shall  occur.  That  such 
sale  shall  in  no  case  occur  in  lees  than 
live  days  from  the  date  of  said  notices,  and 
that  the  owner  shall  have  the  right  to  redeem 
any  stock  taken  up  as  hereinbefore  provid- 
ed, at  any  time  prior  to  the  date  of  said 
sale  by  paying  the  fine  and  the  costs  of 
keeping  and  feeding  such  stock.  That  if 
at  the  time  set  for  the  said  sale,  said  stodc 
shall  not  have  been  redeemed,  then  the 
marshal  shall  proceed  to  offer  said  stock  for 
sale  to  the  highest  bidder  for  cash,  and  he 
shall  retain  from  the  proceeds  of  such  sale 
the  cost  of  keeping  and  feeding  said  stock, 
the  amount  of  the  fine  and  10  per  cent,  of 
the  amount  of  the  proceeds  of  such  sale,  and 
the  overplus,  if  any,  to  be  deposited  with  the 
treasurer  and  kept  by  him  for  six  months; 
provided,  if  the  owner  of  the  stock  so  sold 
shall  at  any  time  within  the  said  six  months, 
prove  his  ownership  of  said  stock  then  said 
overplus  shall  be  paid  over  to  said  owner,  but 
if  no  claim  shall  have  been  made  for  said  over- 
plus within  said  six  months,  then  said  over- 
plus shall  be  accredited  to  the  current  ex- 
pense fund  and  all  rights  of  redemption  shall 
have  expired.  That  in  case  there  shall  not 
be  a  reasonable  sum  bid  for  any  stock  ad- 
vertised for  sale  hereinbefore  provided,  the 
marshal  may  at  his  option  adjourn  said  sale 
and  readvertlse  from  time  to  time. 

"Sec.  3.  That  the  marshal  shall  retain  as 
bis  compensation  for  the  enforcement  of  the 
provisions  of  this  ordinance,  one  half  of  all 
flues  which  may  be  collected  and  10  per  cent, 
of  all  sales  made  under  the  provisions  of 
this  ordinance.  That  any  sum  which  may 
be  retained  as  provided  for  in  this  ordinance, 
as  costs  for  keeping  and  feeding  stock,  shall 
be  applied  by  the  marshal  to  the  payment 
of  such  costs,  and  the  marshal  shall  not  al- 
low unreasonable  charges  for  such  keeping 
and  feeding.  That  one-half  of  all  flues  col- 
lected under  the  provisions  of  this  ordinance 
shall  be  paid  Into  the  current  expense  fund." 

It  is  urged  by  appellant  that  the  ordinance 
is  unconstitutional,  in  that  it  attempts  to 
impose  a  flne  on  the  owners  of  certain  ani- 
mals allowed  to  run  at  large,  without  a 
Judicial  investigation  or  an  opportunity  to 
show  that  a  penalty  has  not  l)een  Incurred. 
The  Legislature  has  conferred  the  following 


powers  in  the  premises  upon  municipal  cor- 
porations of  the  fourth  class:  "•  •  *  To 
regulate,  restrain,  or  prohibit  the  running  at 
large  of  any  or  all  domestic  animals  within 
the  city  limits,  or  any  part  or  parts  thereof, 
and  to  regulate  the  keeping  of  such  animals 
within  any  part  of  the  city;  to  establish, 
maintain  and  regulate  a  common  pound  for 
estrays,  and  to  appoint  a  pound  keeper,  who 
shall  be  paid  out  of  the  fines  and  fees  im- 
posed on,  and  collected  from,  the  owners  of  any 
impounded  stock."  Subd.  10,  i  1011, 1  Ballln- 
ger's  Ann.  Codes  &  St.  It  will  be  seen  that 
the  power  to  Impose  a  flne  has  been  confer- 
red by  the  Legislature,  but  the  question  now 
is  whether  such  flne  may  be  imposed  with- 
out a  Judicial  investigation.  Such  ordinan- 
ces as  the  above  are  upheld  by  many  courts 
so  far  as  they  relate  to  the  summary  sale  of 
\  the  animals  without  Judicial  inquiry,  on  fail- 
ure to  pay  the  expenses  of  impounding,  keep- 
ing, notice,  and  sale.  It  is  held  that  the 
power  to  abate  such  nuisances  as  animals 
running  at  large  Is  a  police  regulation,  which 
necessarily  includes  the  effective  means  for 
doing  it,  and  that  the  summary  sale  method, 
under  reasonable  notice,  is  the  most  effective, 
since  a  Judicial  inquiry  would  cause  delay 
and  Increased  expense.  This  method  must 
involve  the  transfer  of  title  to  the  animal 
when  sold,  otherwise  It  would  be  Ineffective. 
But  such  a  sale,  under  the  terms  of  such  an 
ordinance  as  the  one  now  before  us,  does 
not  work  a  forfeiture  of  the  animal.  In 
Brophy  v.  Hyatt,  10  Colo.  223,  15  Pac.  390. 
the  court  said  of  a  similar  ordinance:  "The 
ordinance  does  not,  strictly  speaking,  de- 
clare or  work  a  forfeiture  of  Impounded  ani- 
mals, since  it  provides  for  the  payment  of  the 
proceeds  of  the  sale  to  the  owner  after  de- 
ducting the  costs  of  the  proceeding."  Sec. 
also,  Gossellnk  v.  Campbell,  4  Iowa,  296. 
There  Is  some  conflict  among  the  authorities; 
but  such  ordinances,  so  far  as  they  relate 
to  the  transfer  of  title  to  animals,  the  ap- 
plication of  the  proceeds  of  the  sale  to  the 
payment  of  expenses,  and  the  payment  of 
the  surplus  to  the  owner  after  actual  notice 
or  reasonable  notice  by  posting  or  publica- 
tion has  been  given,  are  held  by  the  follow- 
ing authorities  not  to  authorize  a  taking  of 
property  without  due  process  of  law:  Dil- 
lard  V.  Webb,  55  Ala.  468;  Gilchrist  v. 
Schmldllng,  12  Kan.  263;  Campau  v.  Lang- 
ley,  39  Mich.  451,  33  Am.  Rep.  414;  Camp- 
bell V.  Evans,  45  N.  Y.  356;  Rose  v.  Hardle. 
98  N.  C.  44,  4  9.  E.  41;  Crosby  v.  Warren 
(S.  C.)  1  Rich.  Law,  385;  Mayor,  etc.,  v. 
King  (Tenn.)  7  Lea,  441;  City  of  Paris  v. 
Hale  (Tex.  Civ.  App.)  35  S.  W.  333.  It  is 
held,  however,  that  a  flne  Imposed  by  such 
ordinances  without  an  opportunity  for  Judi- 
cial investigation,  being  in  the  nature  of  a 
punishment  of  the  owner  for  permitting  his 
animals  to  go  at  large,  cannot  be  exacted 
without  Judicial  Investigation,  inasmuch  as 
it  in  a  matter  in  personam,  and  a  personal 
liability.    Wlleox  v.  Hemming,  58  Wis.  144, 
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15  N.  W.  433,  46  Am.  Rep.  625;  Gossellnk  v. 
Campbell,  supra;  Poppen  t.  Holmes,  44  111. 
360,  92  Am.  Dec.  18ti.  In  Wilcox  t.  Hem- 
ming and  In  Oosselink  t.  Campbell,  supra, 
the  provision  as  to  a  fine  was  beld  invalid; 
but  the  ordinances,  essentially  the  same  as 
the  one  at  bar,  were  In  all  other  respects 
held  to  be  constitutional  and  valid.  This 
court  has  held  that  the  unconstitutionality  of 
a  portion  of  a  law  does  not  affect  the  valid- 
ity of  other  portions  thereof  when  the  re- 
maining portion  is  separable  and  complete 
in  itself.  Nathan  v.  Spokane  County,  35 
Wash.  26,  76  Pac.  521,  65  L.  R.  A.  336.  It 
should  be  so  held  here.  The  ordinance  is 
complete  and  effective  without  the  provision 
as  to  a  fine.  Under  Its  terms  a  fine  of  $2 
was  imposed,  which  became  an  illegal  charge 
without  a  Judicial  Investigation.  That  fact 
does  not,  however,  affect  the  Judgment  in 
this  case.  Prom  the  proceeds  of  respond- 
ents' purchase  at  the  sale,  the  legal  charges 
for  the  impounding,  care,  and  sale  of  the 
horse  were  paid.  The  record  does  not  show 
that  appellant  ever  offered  before  sale,  or  at 
all,  to  pay  the  legal  charges.  The  title  there- 
fore passed  to  respondents  under  the  sale. 
The  amount  paid  at  the  sale  was  |59,  and 
what  appellant  may  be  entitled  to  recover 
from  the  surplus  is  a  matter  between  him 
and  the  municipality  which  holds  the  surplus 
for  him  subject  to  proof  of  ownership. 
The  Judgment  Is  affirmed. 

MOUNT,   C.   J.,   and  PULLERTON   and 
DUNBAR,  JJ.,  concur. 


NORMILE   V.   THOMSON  et  al..   Board   ol 
Public  Works. 

(Supreme  Court  of  Washington.     March  15, 
1905.) 

APFKAL— QUESTIONS    BEVIEWABLE— THEOBT    OF 
TBIAI.. 

Where  a  case  is  tried  upon  a  certain  theory 
In  the  trial  court,  it  will  not  ordinarily  be  tried 
upon  any  other  in  the  appellate  court. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  S.  Normile  against  R.  H.  Thom- 
son and  others,  as  members  of  the  board  of 
public  works  of  the  city  of  Seattle.  From  a 
Judgment  for  plaintlfl,  defendants  appeal. 
Reversed. 

Mitchell  Gilliam,  Hugh  A.  Tait,  and  L.  H. 
Piles,  for  appellants.  Wm.  Martin  and  W. 
A.  Keene,  for  respondent. 

ROOT,  J.  This  case  Involves  the  eight- 
hour  law  of  1903.  Respondent  on  the  30th 
day  of  July,  1903,  entered  into  a  contract 
with  the  city  of  Seattle  to  do  some  street- 
improvement  work.  By  the  terms  of  his 
contract,  he  nprt-ed  to  obey  all  laws  and  or- 
dinances controlling  or  limiting  those  en- 
gaged on  the  work.     While  the  work  was 


progressing,  it  being  ascertained  that  bis 
employes  were  working  more  than  eight 
hours  per  day,  the  city  notified  him  to 
cease  violating  his  contract  in  this  particular, 
and  at  length  threatened  to  cancel  his  con- 
tract If  he  did  not  desist.  He  brings  this 
action  to  enjoin  the  city's  officers  from  thus 
interfering  with  bis  contract  Appellants  in- 
terposed a  demurrer  to  bis  complaint,  which 
was  overruled  by  the  trial  court;  and,  they 
electing  to  stand  upon  their  demtirrer.  Judg- 
ment and  decree  was  entered  in  favor  of  re- 
spondent, from  wblcb  an  appeal  has  been 
taken  to  this  court 

The  trial  court  appears  to  have  based  Its 
decision  solely  upon  the  alleged  unconstitu- 
tionality of  the  statute.  Since  said  trial,  and 
since  the  preparation  of  the  principal  briefs 
in  the  case,  this  court  handed  down  an  opin- 
ion in  the  case  of  In  re  Broad  (decided  Dec. 
30,  1904)  78  Pac.  1004,  wherein  an  ordinance 
of  the  city  of  Spokane  requiring  only  eight 
hours  of  work  per  day  on  public  works  was 
held  to  be  constitutional.  Appellants  submit 
that  this  decision  is  conclusive  of  the  ques- 
tions involved  in  the  case  at  bar.  On  the  oral 
argument  respondent's  counsel  made  some 
contention  that  the  case  referred  to  was  not 
conclusive  of  this  case,  as  there  were  certain 
considerations  Involved  here  which  brought 
respondent's  contract  within  the  exceptions 
of  the  statute,  and  took  It  out  of  the  rule  of 
the  case  Just  cited.  We  do  not  think  this 
contention  can  be  upheld.  It  appears  that 
this  CQse  was  tried  in  the  lower  court  solely 
upon  the  question  of  the  constitutionality  of 
the  statute  referred  to.  Where  a  case  is 
tried  solely  upon  a  certain  theory  in  the  trial 
court.  It  will  not  ordinarily  be  tried  upon  any 
other  in  the  appellate  court.  Besides,  we  are 
unable  to  see  that  there  is  anything  in  the 
complaint  herein  that  would  prevent  the 
decision  In  the  case  of  In  re  Broad  from  be- 
ing applicable  and  controlling. 

The  Judgment  and  decree  of  the  honorable 
superior  court  Is  reversed,  and  the  cause  re- 
manded to  that  court,  with  Instructions  to 
dismiss  the  action. 

MOUNT,  C.  J.,  and  CROW  and  DUNBAR. 
JJ.,  concur. 


HEFFERNAN  v.  UNITED  STATES  FIDEL- 
ITY &  GUARANTY  CO.  et  al. 

(Supreme  Court  of  Washington.     March  1.5, 
1905.) 

PBINCIPAL  AND  BUBETT— NOTICE  OT  DEFAULT- 
EXONERATION  OF  SURETY — CONTKACT  TO  CON- 
STRUCT HULL  OF  VESBEI/— LIABILITY  FOB  8U- 
FEBSTRUCTUBE. 

1.  Where  a  shipbuilding  company  contracted 
to  construct  the  "hull"  of  a  vessel  according  to 
certain  specifications  attached  to  the  contract, 
such  specifications  Ijecame  a  part  of  the  con- 
tract, and,  on  failure  of  the  company  to  complete 
the  contract,  the  surety  on  its  bond  for  faithful 
performance  was  liable  for  the  expense  of  com- 
pleting the  contract,  including  the  cost  of  masts. 
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rigging,  lifeboats,  compass,  and  other  equip- 
ments required  by  the  specifications,  though 
they  might  not  ordinarily  be  considered  parts 
of  the  "hull." 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  §  749;  vol.  40,  Cent  Dig. 
Principal  and  Surety,  |i  126,  127.] 

2.  The  bond  securing  performance  of  a  con- 
tract to  construct  the  hull  of  a  vessel  was  exe- 
cuted by  a  compensated  surety,  and  provided 
that,  in  case  of  any  default  by  the  principal, 
the  obligee  should  give  notice  to  the  surety  with- 
in 30  days.  The  contract  required  the  con- 
tractor to  finish  the  hull  by  a  certain  time. 
This  he  failed  to  do,  and  afterwards  abandoned 
the  contract,  but  no  notice  was  given  the  surety 
of  either  of  these  breaches  of  the  contract  with- 
in 30  days  of  their  occurrence.  The  surety  was, 
however,  notified  of  the  abandonment  and  re- 
quested to  complete  the  work.  Held  that,  as 
the  failure  to  give  notice  as  required  did  not 
affect  the  surety's  liability  for  the  abandonment 
of  the  contract,  it  was  not  relieved  from  lia- 
bility for  such  damages  as  were  caused  by  the 
abandonment;  but  as  its  liability  for  the  delay 
might  have  been  affected  by  failure  to  give  no- 
tice in  the  required  time,  it  was  thereby  re- 
lieved from  liability  for  such  damages. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Grlftiu,  Judge. 

Action  by  J.  T.  Heffeman  against  the 
United  States  Fidelity  &  Guaranty  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  the  defendant  named  appeals.  Re- 
versed. 

James  B.  Murphy,  for  appellant.  Ira 
Bronson  and  D.  B.  Trefethen,  for  respond- 
ents. 


FULLERTON,  J.  In  1902  the  respondent, 
Heffeman,  contracted  with  the  port  of  Port- 
land to  build  and  equip  for  It  a  tngboat,  to 
be  known  as  the  "John  McCracken,"  accord- 
ing to  plans  and  specifications  furnished  him 
by  that  corporation.  The  respondent  sublet 
a  part  of  the  work  to  the  defendant  Ballard 
Dry  Dock  &  Shipbuilding  Company.  The 
contract  was  In  writing,  and  expressed  in 
the  form  of  a  letter  addressed  to  the  re- 
spondent by  the  defendant,  and  an  accept- 
ance of  the  proposition  therein  contained  by 
the  respondent.  In  the  letter  the  Ballard 
Dry  Dock  &  Shipbuilding  Company  offered 
"to  build  the  hull  of  the  steamer  John  Mc- 
Cracken, according  to  the  drawings  submit- 
ted and  specifications  attached,  Including  all 
terms  and  conditions  therein,  for  the  sum 
of  eight  thousand  six  hundred  doITars. 
•  •  •"  Attached  to  the  letter  were  the 
specifications  of  the  hull  as  furnished  the  re- 
spondent by  the  port  of  Portland,  these  bar- 
ing been  submitted  to  the  company  by  the 
respondent  at  the  time  of  the  negotiation 
leading  up  to  the  contract.  The  contract 
was  dated  July  28,  1902.  The  specifications 
provided,  under  the  title  "General  Condi- 
tions," among  other  things,  that  the  "hull 
house  and  equipment  are  to  be  furnished  by 
the  hull  contractor,"  and  that  the  hull  should 
be  ready  for  machinery  September  15,  1902, 
and  completed  ready  for  trial  October  15, 
1902.    Then  followed,  under  the  title  "Speci- 


fications of  Hull,"  specifications  for  the  con- 
struction and  equipment  of  a  steam  seagoing 
vessel  complete,  with  the  exception  of  the 
engines  and  boilers.  The  respondent  exacted 
of  the  shipbuilding  company  surety  for  the 
faithful  performance  of  the  contract  as  a 
condition  precedent  to  his  entering  into  it. 
The  shipbuilding  company  offered  the  appel- 
lant as  such  surety,  and,  on  being  accepted 
as  such.  It  gave  a  bond,  in  the  amount  of 
the  contract  price,  conditioned  that  it  would 
save  harmless  the  respondent  from  any  pe- 
cuniary loss  resulting  from  the  breach  of 
any  of  tlie  terms,  covenants,  or  conditions 
of  the  contracts  on  the  part  of  the  ship- 
building company  to  be  performed.  The 
general  condition  was,  however,  subject  to 
several  provisos,  among  which  was  the  fol- 
lowing: "Fhst  That  no  liability  shall  at- 
tach to  the  surety  hereunder  unless,  in  the 
event  of  any  default  on  the  part  of  the  prin- 
cipal in  the  performance  of  any  of  the 
terms,  covenants  or  conditions  of  the  said 
contract,  the  obligee  shall  promptly  upon 
knowledge  thereof,  and  in  any  event  not  later 
than  thirty  days  after  the  occurrence  of  such 
default,  deliver  to  the  surety  at  its  office  in 
the  city  of  Baltimore,  written  notice  thereof 
with  a  statement  of  the  principal  facts  show- 
ing such  default  and  the  date  thereof;  nor 
unless  the  said  obligee  shall  deliver  written 
notice  to  the  surety  at  its  office  aforesaid 
before  making  to  the  principal  the  final  pay- 
ment provided  for  under  the  contract  herein 
referred  to."  The  shipbuilding  company 
failed  to  carry  out  its  contract,  and  the  re- 
spondent was  compelled  to  build  and  equip 
the  hull  at  his  own  cost.  In  doing  so  he 
paid  for  labor  and  materials  the  sum  of 
$1,016.50  in  excess  of  the  contract  price, 
jl,029.15  as  demurrage  to  the  port  of  Port- 
land because  of  his  failure  to  deliver  the 
vessel  on  the  contract  time,  making  a  total 
of  $2,645.65  more  than  the  contract  price. 
This  action  was  brought  to  recover  from 
the  shipbuilding  company  and  the  appellant 
the  amount  so  paid.  Judgment  went  against 
them  for  the  amount  claimed,  and  this  ap- 
peal Is  from  that  Judgment. 

The  appellant  first  contends  that  the  re- 
covery allowed  for  the  excess  of  labor  and 
materials  is  too  large,  In  that  the  court  al- 
lowed a  recovery  for  the  costs  of  the  super- 
structure built  on  the  main  deck,  the  masts 
and  their  rigging,  the  lifeboats,  compass,  and 
other  equipments  used  about  a  ship,  which, 
it  argues,  can  be  no  part  of  the  "bull"  of 
a  vessel,  and  cannot,  therefore,  be  included 
within  a  contract  for  the  construction  of  a 
"hull."  Had  the  contract  of  the  Ballard  Dry 
Dock  &  Shipbuilding  Company  been  for  the 
construction  of  the  hull  of  a  steam  vessel, 
without  further  specification.  It  may  be  that 
the  appellant  could  successfully  claim  that 
the  furnishings  above  enumerated  would  not 
fall  within  the  descriptive  term.  But  such 
was  not  Its  contract.  It  contracted  "to  build 
the  bull  of  the  steamer  John  McCracken  ac- 
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cording  to  •  •  •  speclflcatlonB  attach- 
ed," and  the  furnishings  mentioned  were 
specially  and  particularly  enumerated  as  a 
part  of  the  hull  lu  the  specifications  attached 
to  the  contract.  These  Bpecificatlons,  there- 
fore, became  as  much  a  part  of  the  contract 
by  this  reference  as  they  would  hare  been 
had  they  been  especially  Incorporated  In  It, 
and.  being  thus  n  part  of  the  contract,  It 
can  make  no  difference  as  to  the  heading 
under  which  they  were  designated. 

The  other  contention  Is  that  appellant  was 
relieved  from  its  liability  because  of  the 
failure  of  the  respondent  to  give  it  timely 
notice  of  the  breach  of  the  contract  on  the 
part  of  the  shipbuilding  company.  3y  the 
terms  of  the  contract,  as  we  have  said,  the 
shipbuilding  company  agreed  to  have  the  ves- 
sel ready  for  machinery  by  September  15, 
1902,  and  completed  ready  for  trial  by  Oc- 
tober 15,  1902.  It  did  not  have  the  vessel 
ready  for  machinery  at  the  first  date  named, 
nor  did  it  have  the>  boat  completed  and  ready 
for  trial  at  the  latter  date.  Notice  was  sent 
the  appellant  of  these  failures  on  October  17, 
1902.  The  appellant  contends  that  this  no- 
tice was  too  late  to  comply  with  the  condi- 
tion of  the  bond  above  quoted,  because  given 
more  than  30  days  after  the  breach  of  that 
condition  of  the  contract  wherein  the  builder 
agreed  to  have  the  vessel  ready  for  machin- 
ery by  September  15,  1002.  But  we  have 
held  in  similar  cases  that  It  was  not  neces- 
sarily fatal  to  the  right  of  the  obligee  to  re- 
cover on  the  l)ond  that  notice  of  the  failure 
of  the  principal  to  comply  with  the  terms 
of  the  contract  was  not  given  at  the  time 
the  bond  prescribes.  While  it  is  true  that 
the  requirement  of  notice  is  for  the  surety's 
benefit,  and  it  may  insist  on  a  strict  com- 
pliance with  the  terms  of  the  bond  in  that 
respect  wherever  failure  to  give  such  no- 
tice might  result  in  a  loss  to  it,  yet  when 
the  notice  serves  its  purpose  as  well  when 
given  after  the  prescribed  time  as  it  does 
before — that  is,  when  it  is  equally  effective 
in  protecting  the  surety  from  loss — It  is  in- 
equitable and  a  manifold  abuse  of  the  pur- 
poses of  this  provision  of  the  bond  to  hold 
that  the  mere  technical  variance  shall  relieve 
the  obligor  entirely;  the  surety,  being  a  com- 
pensated surety,  ciin  Insist  only  on  those  for- 
feiture clauses  of  its  contract  the  failure 
to  comply  with  which  probably  Inflicts  upon 
it  a  loss.  Now,  in  this  case,  notice  given 
within  the  time  limited  might  possibly  have 
relieved  the  surety  from  the  payment  of 
a  part  of  the  demurrage  charged  for  the 
noncomplctlon  of  the  vessel  on  time,  and, 
because  the  law  cannot  say  how  much  of 
this  demurrage  timely  notice  might  have 
saved  it,  it  will,  for  fear  of  exacting  too 
much,  not  require  it  to  pay  any  part  of  it. 
But  the  most  exacting  search  of  the  record 
falls  to  disclose  why  the  failure  to  give  no- 
tice of  the  first  breach  In  any  way  changed 
the  relation  of  the  appellant  with  the  refer- 
ence to  the  second — Uie  failure  of  the  con- 


tractor to  go  on  and  complete  the  vessel. 
It  not  only  had  notice  of  the  abandonment 
of  work  thereon,  but  a  specific  demand  was 
made  upon  it  to  complete  the  vessel,  and  the 
resiwndent  took  up  the  work  only  after  the 
appellant  bad  by  its  inattention  and  silence 
made  it  apparent  that  it  intended  to  do  noth- 
ing in  the  matter.  We  think  the  appellant 
should  be  held  liable  for  the  cost  of  the  ves- 
sel paid  by  the  respondent  in  excess  of  the 
contract  price.  This  sum  we  find  to  be 
?1.G16.50. 

The  judgment  of  the  trial  court  will  be 
reversed,  and  the  cause  remanded  with  in- 
structions to  enter  a  Judgment  against  the 
defendant,  the  Ballard  Dry  Dock  &  Ship- 
building Company,  and  the  appellant,  the 
United  States  Fidelity  &  Guaranty  Company, 
for  the  sum  of  f  1,C1C.50,  together  with  in- 
terest thereon  from  the  1st  day  of  March, 
1904,  at  the  legal  rate.  The  appellant  will 
recover  Its  costs  on  this  appeal. 

JfOUNT.  C.  J.,  and  HADLEY  and  DUX- 
BAR,  JJ.,  concur. 


TRINITY  PARISH  OF  SEATTLE  v.  iETNA 
INDEMNITY  CO.  ct  al. 

(Supreme  Court  of  Washington.    March  17, 
1005.) 

BUILDING    CONTRACT— CONTBACTOR'S    BOND— 

WHE?(  ACTION  LIES— NOTICE  OF  DEFAULT 

— LIABILITY    OF   SURETY. 

1.  Where  a  building  contract  requires  the  con- 
tractor to  furnUh  the  materials  for  the  building, 
and  the  condition  of  his  bond  is  that  he  will 
"faithfully  comply  with  all  the  terms"  of  the 
contract,  the  owner  ma.v  sue  on  the  bond,  on 
the  failure  of  the  contractor  to  pay  for  mate- 
rials furnished,  without  first  paying  the  claims 
for  sufh  materials. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indemnity,  {{  21-27.] 

2.  Where  a  building  contractor's  bond  pro- 
vides that  the  owner  shall  notify  the  surety  of 
any  act  of  the  priucipal  which  may  involve  loss, 
a  failure  to  notify  the  surety  immediately  on  a 
default  in  completing  the  building  within  the 
time  specified  is  a  waiver  of  the  damages  pro- 
vided for  in  the  contract  for  such  default,  prior 
to  the  notice  subsequently  given ;  but  the  no- 
tice of  unpaid  claims  for  materials  given  within 
10  days  after  knowledge  thereof  by  the  owner 
is  sufficient  for  those  items  and  the  damages 
for  default  accruing  after  that  time. 

3.  Where  the  condition  of  a  building  eon- 
tractor's  bond  is  that  he  will  "faithfully  comply 

I  witli  all    the   terms"   of   the  contract,  and  the 

!  contractor  failed  to  pay  for  materials  used  by 

I  him,  it  was  proper  to  decree  his  surety  liable- 

I  for  the  un{>aid  claims  for  materials ;    and  the 

surety,   having  had  an   opportunity   to  contest 

such  claim,  is  bound  for  the  amount  thereof  to 

the  extent  of  its  liability  on  the  bond. 

Appeal  from  Superior  Court,  King  County; 
Frank  H.  Rudkln,  Judge. 

Action  by  the  Trinity  Parish  of  Seattle,  a 
corporation,  against  the  .Etna  Indemnity 
Company  and  another.  From  a  judgment  for 
plaintiff,  defendant  indemnity  company  ap- 
peals.   Affirmed. 
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Root,  Palmer  &  Brown,  for  appellant 
Walter  S.  Fulton  and  Vlnce  H.  Faben,  for 
respondent. 

MOUNT,  C.  J.  On  the  18th  day  of  April, 
1902,  the  resijondent  entered  Into  a  contract 
with  N.  H.  Beer,  by  the  terms  of  which  con- 
tract said  Beer  was  to  furnish  all  the  mate- 
rials and  erect  a  church  building  In  the  city 
of  Seattle,  in  accordance  with  certain  draw- 
ings and  specifications,  at  an  agreed  price 
«f  $25,800.  The  contract  was  in  the  usual 
form  of  builders'  contracts  as  prepared  by 
architects,  and  provided,  among  other  things, 
that  changes  and  alterations  might  be  made 
In  the  work  as  it  progressed;  that  the  build- 
ing should  be  completed  on  or  before  Sep- 
tember 1,  1902,  and  for  liquidated  damages 
at  the  rate  of  $5  per  day  for  each  day  that 
the  work  should  remain  uncompleted  after 
that  date;  and  that  the  owner  could  at  any 
time,  on  default  of  the  contractor,  on  two 
days'  notice,  assume  the  work  and  discharge 
the  contractor.  It  also  provided  that,  for 
each  $2,000  worth  of  work  done,  the  contract- 
or should  receive  75  per  cent,  of  that  amount, 
and,  on  completion  and  acceptance  of  the 
work,  he  should  receive  75  per  cent,  of  the 
balance  then  due,  and  final  payment  within 
40  days  after  fhe  contract  was  fulfilled.  It 
also  provided  that  the  contractor  should 
furnish  a  bond  in  the  sum  of  $7,500  for  the 
faithful  performance  of  the  contract.  This 
bond  was  furnished  by  the  JGtna  Indemnity 
Company,  the  appellant.  This  bond,  after  re- 
citing the  terms  of  the  contract  and  specifi- 
cations which  were  attached  thereto,  pro- 
vided, among  other  things,  as  follows:  "The 
condition  of  the  foregoing  obligation  Is  such 
that,  if  the  said  principal  shall  well,  truly, 
and  faithfully  comply  with  all  the  terms, 
covenants,  and  conditions  of  said  contract 
on  his  part  of  be  kept  and  performed,  ac- 
cording to  its  tenor,  then  this  application 
shall  be  void;  otherwise  to  remain  in  full 
force  and  effect:  Provided,  that  the  said 
surety  shall  be  notified  in  writing  of  any  act 
on  the  part  of  said  principal,  or  bis  agent  or 
employees,  which  may  involve  a  loss  for 
which  the  said  surety  is  responsible  hereun- 
der immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge  of 
the  fully  authorized  representative,  •  •  • 
of  the  Trinity  Parish,  •  •  •  Provided, 
that  if  the  said  principal  shall  fail  to  com- 
ply with  all  the  terms  of  said  contract  to 
such  an  extent  that  the  same  shall  be  for- 
feited, then  the  said  surety  shall  have  the 
right  and  privilege  to  assume  said  contract 
and  to  sub-let  or  complete  the  same,  •  •  • 
Provided  further,  that  in  the  event  of  any 
breach  of  the  conditions  of  this  bond  said 
surety  shall  be  subrogated  to  all  the  rights 
and  properties  of  said  principal  arising  out 
of  said  contract,  and  all  payments  deferred, 
and  any  and  all  moneys  and  property  at  that 
time  due  said  principal  undei  and  by  virtue 
of  said  contract  shall  be  ci'<:Ci;ted  ui)ou  claim 


which  said  Trinity  Parish  of  Seattle  will 
make  upon  said  surety,  »  •  •  Provided 
further,  that  any  suits  at  law  or  proceedings 
In  equity  brought  against  this  bond  to  re- 
cover any  claim  hereunder  must  be  insti- 
tuted within  six  months  after  the  first 
breach  of  said  contract."  After  the  execu- 
tion of  the  contract  and  bond,  the  contractor 
proceeded  with  the  work.  The  building  was 
not  completed  at  the  time  designated,  be- 
cause, during  the  progress  of  the  work,  cer- 
tain extras  were  furnished,  which  bad  the 
effect  to  extend  the  time  for  the  completion 
of  the  building.  On  January  3, 1903,  respond- 
ent gave  the  appellant  written  notice  of  Its 
Intention  to  make  the  last  partial  payment 
under  the  contract  between  respondent  and 
said  contractor,  and  the  payment  was  subse- 
quently made.  The  work  was  sultstantially 
completed  on  or  about  January  20,  1903, 
when  the  contractor  quit  the  work  and  left 
the  state.  The  respondent  thereupon  took 
possession  of  the  building  and  corrected 
some  defective  work  at  a  cost  of  about  $l."iO. 
At  the  time  said  Beer  quit  the  work,  he  left 
a  number  of  bills  for  materials  unpaid.  On 
January  30,  1903,  soon  after  respondent 
learned  of  these  unpaid  bills,  notice  was 
given  to  appellant  that  the  contractor  had 
failed  to  pay  for  said  materials  and  labor. 
At  the  time  this  action  was  begun,  liens  had 
been  filed  on  the  building  for  claims  amount- 
ing to  some  $1,500,  but  liens  had  not  been 
filed  for  other  claims  amounting  to  about 
$4,000.  The  action  was  brought  In  the  na- 
ture of  specific  performance,  and  all  the  lien 
and  other  claimants  were  made  parties,  and 
required  to  set  up  and  establish  their  claims. 
Judgment  was  entered  substantially  as  pray- 
ed for  against  the  bonding  company.  This 
appeal  Is  from  the  Judgment  rendered 
against  the  appellant. 

Appellant  Insists  that  neither  the  com- 
plaint nor  the  evidence  is  sufficient  to  estab- 
lish a  cause  of  action,  because,  at  the  time 
the  action  was  begun,  the  respondent  had 
paid  no  claims  against  the  building,  and  bad 
therefore  suffered  no  damages  by  the  de- 
fault of  the  contractor.  The  argument  is 
based  upon  the  contention  that  the  bond  giv- 
en by  the  appellant  was  one  of  Indemnity 
merely.  Many  authorities  are  cited  to  the 
effect  that,  when  the  undertaking  is  one  of 
Indemnity,  there  is  no  liability  until  the  re- 
spondent has  been  damaged  by  reason  of 
having  actually  paid  out  money,  or  become 
obligated  by  a  judgment  to  do  so.  Conced- 
ing, without  deciding,  that  this  is  the  gen- 
eral rule,  where  the  undertaking  is  indem- 
nity merely,  to  save  the  respondent  harm- 
less from  loss  of  damages  which  he  may  sus- 
tain, we  cannot  agree  to  the  contention  that 
this  bond  is  one  to  save  the  respondent  harm- 
less from  loss  of  damages  whFch  he  may 
sustain.  It  does  that,  to  be  sure,  but  it  doe.s 
more.  It  provides:  "If  the  said  principal 
shall  well,  truly,  and  faithfully  comply  with 
all  the  terms,  covenants,  and  conditions  of 
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said  contract  on  his  part  to  be  kept  ana  per- 
formed, aecordtng  to  its  tenor,  then  this  ob- 
ligation shall  be  -void;  otherwise  to  remain  in 
full  force  and  effect."  This  and  other  pro- 
visions quoted  clearly  show  that  the  bond  is 
a  guaranty  that  the  contractor  will  perform 
his  contract.  When  the  contractor  failed  to 
perform  his  contract,  the  guarantor  became 
immediately  liable  for  the  faithful  perform- 
ance of  all  its  terms.  This  point  was  de- 
cided by  this  court  in  Friend  v.  Ralston, 
35  Wash.  422,  77  Pac.  794.  It  is  true  that 
in  the  Friend  Case  liens  had  been  fore- 
closed and  Judgment  rendered,  but  the  fail- 
ure to  pay  for  the  materials  was  the  breach 
of  the  contract  which  gave  the  right  of  ac- 
tion. The  Judgment  of  foreclosure  simply 
established  the  amount  of  the  liability.  In 
8i)eaking  to  this  {loint,  we  said,  at  page  430 
of  35  Wash.,  page  797  of  77  Pac:  "The 
covenant  in  the  building  contract  on  the 
part  of  the  contractor  with  Mrs.  Friend  is, 
as  between  them,  equivalent  to  a  direct 
promise  to  pay  for  materials  used  in  the 
construction  of  the  building.  A  breach  of 
the  contract  occurred  when  the  contractor 
suffered  the  obligations  to  become  a  charge 
on  her  property;  at  least,  she  was  entitled  to 
treat  it  as  a  breach.  It  may  be  true  that  she 
was  not  obliged  to  do  so;  that  she  could  have 
waited  until  the  Hen  had  become  fixed  and 
determined  by  Judgment  against  her  prop- 
erty, and  treated  that  as  the  breach  of  the 
bond,  thus  escaping  the  onus  of  establishing 
at  the  trial  the  validity  of  such  lien  and  the 
amount  of  the  indebtedness;  but  she  was  not 
obliged  to  delay  action  In  that  behalf.  She 
could  treat  the  failure  of  the  contractors  to 
keep  her  property  free  from  such  Incum- 
brance as  a  breach  of  the  contract."  In 
this  case  the  respondent,  for  the  same  rea- 
son, could  treat  the  failure  of  the  contractor 
to  pay  for  the  labor  and  materials  as  a  breach 
of  the  contract,  as  in  fact  it  was,  because 
such  failure  was  a  failure  of  the  contractor 
to  well,  truly,  and  faithfully  comply  with  all 
the  terms,  covenants,  and  conditions  of  said 
contract  on  his  part  to  be  kept  and  perform- 
ed. We  think,  therefore,  that  the  complaint 
stated  a  cause  of  action,  and  was  not  prema- 
turely brought. 

It  is  next  claimed  that  the  provision  in  the 
bond  to  the  effect  that  immediate  written 
notice  of  any  act  on  the  part  of  the  principal 
which  may  involve  loss  shall  be  given  to  the 
surety  is  the  essence  of  the  bond,  and  that, 
since  notice  was  not  given  until  January  30, 
1903,  five  months  after  the  failure  to  com- 
plete the  building  in  time,  no  recovery  can 
now  be  had  upon  the  bond.  The  court  be- 
low held  that  the  failure  to  notify  the  bond- 
ing company  of  the  default  in  completing 
the  building  within  the  prescribed  time  was 
a  waiver  of  that  item  of  damages  prior  to 
the  notice,  but  that  the  notice  of  the  unpaid 
claims  for  materials,  given  within  10  days 
after  knowledge  by  respondent,  was  suffl- 
cieut  for  those  items,  and  for  loss  occurring 


after  that  time.  These  rulings  were  clear- 
ly right.  In  Beebe  v.  Redward,  35  Wash. 
615,  77  Pac.  1052,  we  held  that  the  surety 
cannot  complain  of  any  breach  of  the  con- 
tract, which  the  owner  waives,  that  does  not 
operate  to  his  prejudice.  See,  also,  Ovingtou 
V.  .iEtna  Indemnity  Co.  (Wash.)  78  Pac. 
1021.  In  this  case  the  contract  provided  for 
damages  at  the  rate  of  $5  per  day  if  the 
buildings  bad  not  been  completed  on  the  1st 
day  of  September,  1902.  The  contract  also 
provided  for  an  extension  of  the  time  upon 
certain  contingencies.  The  court  found  at 
the  trial  that  the  time  was  extended  some  41 
days,  and  gave  no  damages  for  this  time. 
The  failure  to  immediately  notify  the  surety 
company  of  the  noncompletion  of  the  build- 
ing by  the  contractor  on  time  was  at  most  a 
waiver  of  the  claim  for  damages  In  that  re- 
spect, but  was  not  a  waiver  of  the  entire 
contract.  Ovlngton  v.  JEtna  Indemnity  Co., 
snpra;  Heffernan  v.  Fidelity,  etc.,  Co.  (filed 
March  15,  1903)  79  Pac.  1095.  The  record  dis- 
closes that  Beer,  the  contractor,  was  actively 
engaged  In  the  work  until  about  the  20th  of 
January,  1903.  On  that  date,  after  drawing 
all  the  money  due  bim  upon  the  contract, 
except  wliat  was  coming  on  final  payment 
not  then  due,  he  suddenly  left  the  state,  and 
thereupon  it  was  discovered  that  claims  for 
labor  and  materials  had  not  been  paid.  With- 
in 10  days  after  this  time  the  appellant  was 
notified  in  writing  of  this  defalcation.  This 
was  a  sufficient  notice  within  the  meaning  of 
the  provision  of  the  bond.  Remington  v.  Fi- 
delity &  Deposit  Co.,  27  Wash.  429,  67  Pac. 
989.  The  court,  in  its  conclusions  of  law 
and  decree,  ordered  the  amount  due  the  con- 
tractor from  the  respondent  to  be  credited 
on  the  bond,  and  that  the  amount  due  on 
the  bond  should  be  applied  in  payment  of 
the  claims  for  labor  and  material  established 
on  the  trial.  If  the  bond  in  this  case  was  a 
contract  of  guaranty,  it  follows  that  it  was 
not  error  to  subrogate  the  amount  due  on  the 
bond  to  the  primary  payment  of  these  claims. 
Appellant  at  the  trial  was  given  an  opportu- 
nity to  contest  these  claims,  which  it  refused 
to  do.  It  was  therefore  bound  for  the 
amount  thereof  to  the  extent  of  the  liability 
on  the  bond. 

There  is  no  error  in  the  record.    The  Judg- 
ment is  affirmed. 

FULLERTON,  HADLEY,  and  DUNBAR, 
JJ.,  concur. 


MacMARTIN  et  al.  v.  STEVENS  et  al, 

(Supreme  Court  of  Washington.     March  24, 

1905.) 

6AI.B   OF   BUSINESS— GOOD    WILL— COUPETITIOR 
— INJUNCTION. 

Where  defendants  executed  a  general  bill 
of  sale  of  their  interest  in  plaintiffs'  laundry 
business,  and  the  property  used  therein,  with- 
out agreeing  to  forbear  entering  into  an  opijosi- 
tion   business  in  the  same  neighborhood,  etc.. 
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plaintiffs  were  not  entitled  to  enjoin  defend- 
ants from  engaging  in  a  rival  business  and  se- 
curing plaintiffs'  old  customerii  and  employes 
by  solicitation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Good  Will,  ff  1-5;  vol.  11,  Cent 
Dig.  Contracts,  |  920.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Suit  by  George  E.  MacMartIn  and  others 
against  George  W.  Stevens  and  another. 
From  a  judgment  sustaining  a  general  de- 
murrer to  the  complaint  and  dismissing  the 
action,  plaintiffs  appeal.    Affirmed. 

H.  H.  Johnston  and  T.  W.  Hammond,  for 
appellants.  Campbell  &  Powell,  for  respond- 
ents. 

DUNBAR,  J.  Action  to  enjoin  Interfer- 
ence with  the  customers  of  a  laundry.  A 
general  demurrer  to  the  complaint  was  sus- 
tained, and  the  action  dismissed.  Plaintiffs 
appeal. 

The  complaint  alleges.  In  substance,  that 
the  plaintiffs  were  engaged  In  the  laundry 
}}U8iness  in  the  city  of  Tacoma  under  the 
name  of  the  Standard  Steam  Laundry;  that 
the  defendants,  George  W.  Stevens  and  Edith 
Moon,  had  at  different  times  been  copart- 
ners in  said  business,  had  sold  their  re- 
spective Interests  to  the  plaintiffs,  and  aft- 
erwards formed  a  partnership,  leased  a  laun- 
dry plant  known  as  the  Cascade  Steam  Laun- 
dry, and  started  In  at  once  to  solicit  custom- 
ers from  those  of  the  plaintiffs.  It  Is  alleg- 
ed, among  other  things,  that  they  induced 
one  of  the  drivers  of  plaintiffs  to  leave  the 
Standard  and  enter  the  employment  of  the 
Cascade,  and  thereafter  drive  over  his  old 
route  and  solicit  the  customers  with  whom 
be  had  become  acquainted;  that  by  this 
means  they  had  succeeded  In  persuading 
many  of  the  customers  of  the  plaintiffs  to 
deal  with  the  Cascade  Laundry  iustead  of  the 
Standard,  and  were  engaged  in  persuading 
others  to  do  the  same  thing;  that,  unless 
restrained  by  the  court,  they  would  continue 
to  solicit  the  customers  of  the  plaintiffs,  and 
interfere  with  the  business  of  the  Standard 
Steam  Laundry,  to  the  irreparable  Injury  of 
the  plaintiffs.  The  acts  are  set  forth  more 
in  detail,  but  we  think  this  is  sufficient  to 
serve  all  purposes  in  discussing  the  case. 
The  agreement  of  sale  of  defendant  Edith 
Moon  was  entitled.  "Bill  of  sale."  and,  after 
the  formal  portion  of  the  article,  proceeds 
as  follows:  "Do  by  these  presents  grant, 
bargain,  sell  and  convey  unto  the  said  party 
of  the  second  part,  his  executors,  adminis- 
trators, and  assigns,  the  following  goods, 
chattels,  and  property,  to  wit:  an  undlrided 
half  interest  in  and  to  the  Standard  Steam 
Laundry  plant  [describing  it];  first  parties' 
Interest  in  and  to  any  policy  or  policies  of 
Insurance  on  any  of  said  plant  or  property 
making  up  same;  one  hydraulic  washer  now 
stored  in  this  city  at  15th  and  C  streets; 
also  four  horses  and  three  wagons,  and  har- 


nesses; also  all  goods  and  merchandise  or 
machinery  in  transit  purchased  by  the  Stand- 
ard Steam  Laundry.  •  *  *  Xbe  intention 
of  first  party,  Edith  Moon,  •  •  •  being 
by  this  bill  of  sale  to  sell  and  convey  to  sec- 
ond party  all  her  interest  In  and  to  said 
Standard  Steam  Laundry  and  the  personal 
property  connected  and  used  therewith, 
whether  same  is  in  the  building  or  outside 
thereof,  where  said  business  Is  carried  on, 
except  her  interest  in  and  to  accounts  and 
bills  receivable  due  for  past  business." 
Agrees  to  give  possession,  etc.,  and  warrants 
the  title  to  the  property  sold.  The  bill  of 
sale  of  defendant  Stevens  la  essentially  the 
same. 

We  think  the  demurrer  was  properly  sus- 
tained. This  is  an  action  on  a  contract.  The 
contract  seems  to  be  a  simple  one,  viz.,  the 
sale  of  certain  specific  proi)erty.  There  is 
no  contract  to  forbear  entering  into  the  same 
business  in  the  same  neighborhood,  or  to  for- 
bear conducting  an  opposition  business  in 
any  manner  whatever.  There  is  no  contract 
not  to  solicit.  The  plaintiffs'  rights  must 
be  determined  by  what  is  contained  in  the 
contract,  either  by  express  provision  or  by 
plain  implication,  and  we  are  unable  to  see 
that  the  contract  set  forth  bears  any  implica- 
tions whatever.  The  markets  of  this  coun- 
try are  open  to  all  who  desire  to  seek  them, 
no  matter  what  character  of  commodity  they 
are  offering  for  sale.  There  is  no  exclusive 
right  of  sale  given  by  law  to  any  one,  and, 
unless  the  citizen  contracts  away  this  right, 
he  will  be  protected  in  it.  It  is,  no  doubt, 
true  that  a  case  of  conspiracy  might  be 
shown,  where  parties  had  conspired  for  the 
purpose  of  injuring  one's  business.  But  that 
would  be  so  whether  the  conspirators  had 
sold  their  interests  in  the  business  to  the 
complainant  or  not  Strangers  to  the  busi- 
ness would  be  as  liable  under  such  circum- 
stances us  those  who  had  once  been  partners 
in  the  business.  It  is  an  easy  matter,  in  a 
case  of  tills  kind,  if  the  good  will  of  the  busi- 
ness is  disposed  of,  or  if  there  Is  an  agree- 
ment on  the  part  of  the  parties  to  the  con- 
tract to  forbear  to  prosecute  the  same  kind 
of  a  business,  or  to  solicit  the  patronage  of 
the  public  at  large  or  of  the  customers  of  the 
established  business  which  they  are  selling, 
to  incorporate  that  ogreement  in  the  con- 
tract. But  unless  it  is  incorimrated,  a  plain 
contract  of  sale  cannot  be  construed  into  a 
contract  to  relinquish  rights  which  are  not 
expressed,  or  the  relinquishment  of  which  is 
not  implied.  As  is  well  said  by  the  respond- 
ents: "If  these  bills  of  sale  are  to  be  con- 
strued to  contain  such  covenants  as  Is  claim- 
ed by  appellants,  it  would  be  necessary  for 
further  construction  as  to  how  long  they 
were  to  continue,  and  when  they  would  end 
— whether  in  a  week,  a  month,  or  a  year — or 
whether  there  would  be  a  perpetual  Injunc- 
tion on  the  right  of  the  seller  to  establish  a 
like  business,  with  a  right  of  solicitation." 
It  is  true,  it  is  alleged  in  the  complaint  that 
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the  good  \yin  was  the  most  valnable  part  of 
tbe  businesfl,  and  the  retiring  partners,  sell- 
ing all  tbelr  interests  In  tbe  firm,  and  being 
paid  therefor,  sold  everything  connected  with 
fbe  business  capable  of  producing  a  profit; 
hence,  inevitably,  tbe  good  will  passed.  Bat 
tbe  demurrer  admits  only  tlie  facta  wtalcb 
are  well  pleaded,  and  this  Is  simply  a  conclu- 
sion of  the  pleader,  while  tbe  bill  of  sale 
upon  which  the  affidavit  Is  based  does  not 
warrant  tbe  conclusion  asserted  In  the  af- 
fidavit 

We  think  no  error  was  oommltted  by  the 
court  In  sustaining  the  demurrer.  Tbe  Judg- 
ment is  therefore  affirmed. 

MOUNT,  a.  J.,  and  FULLBBTON  and 
HADLEY,  JJ.,  concur. 


KALBEBG  v.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.      March  24, 
1905.) 

BTKEET    BAILB0AD8— DEFECTIVE    TBACKS— IKJU- 

ElES   TO    PEDESTBIANS— CONTBIBU- 

TOKY  NEGLIGENCE. 

Plaintiff  aliffhted  from  defendant's  street 
car  on  a  platform,  and  was  injured  while  cross- 
ing its  tracks  in  going  to  her  home.  No  part  of 
the  street  opposite  the  platform  where  plaintiff 
walked  had  ever  been  used  as  a  street,  except  by 
the  railroad  company ;  the  street  being  in  its 
natural  ungraded  and  unused  condition.  Plain- 
tiff was  familiar  with  all  the  surroundings,  the 
condition  of  the  track,  and  the  danger  of  at- 
tempting to  cross  at  that  place  in  tbe  dark,  and 
also  Icnew  of  another  safer  waj[  by  which  she 
could  have  avoided  the  obstraction  over  which 
she  fell.  Eeld,  that  plaintiff  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  »  205-208,  255- 
257.] 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  A.  C.  Kalberg  against  the  Seat- 
tle Electric  Company,  a  corporation.  Prom 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Hughes,  McMIcken,  Doodl  &  Ramsey,  for 
appellant  Carkeek  &  Chllde,  for  respond- 
ent 

MOUNT,  C.  3.  Action  for  personal  inju- 
ries. This  cause  was  tried  to  the  court  be- 
low without  a  jury.  A  judgment  for  $500 
was  rendered  In  favor  of  respondent,  from 
which  this  appeal  is  prosecuted. 

The  facts  are  not  disputed,  and  are  sub- 
stantially as  follows:  Appellant  maintains 
and  operates  an  electric  street  railway  be- 
tween the  business  part  of  the  city  of  Seat- 
tle and  Green  Lake,  a  suburb  of  said  city. 
This  line  runs  over  Woodland  Park  avenue. 
In  said  city,  which  avenue  lies  north  and 
south.  Forty-First  and  Forty-Second  streets 
run  east  and  west,  and  Intersect  Woodland 
Park  avenue  at  right  angles.  North  of 
Forty-First  street  only  the  western  half  of 


Woodland  Park  avenue  has  ever  been  plat- 
ted or  dedicated  to  the  dty  or  to  the  pub- 
lic, and  no  part  of  this  avenue  north  of 
Foirty-Flrst  street  has  ever  been  graded  or 
improved.  On  January  IS,  1903,  appellant 
maintained  a  double-track  railway  along  tbe 
said  avenue,  under  and  In  pursuance  to  a 
franchise  granted  by  tbe  city.  Tbe  tracks 
were  constructed  In  the  manner  required  by 
tbe  franchise  and  by  the  board  of  public 
works  of  said  city.  These  tracks  were  so 
constructed  that  the  ends  of  the  ties  on  each 
side  thereof  were  exposed,  and  above  tbe 
surface  of  tbe  groimd  and  the  dedicated  por- 
tion of  the  street  The  rails  rested  upon 
said  ties,  and  extended  wholly  above  the  sur- 
rounding ground.  The  space  between  the 
rails  of  each  track  was  partially  filled  to 
the  level  of  the  ties.  Appellant  maintained 
a  plank  platform  on  the  west  side  of  Its 
western  track,  at  the  intersection  of  Forty- 
Second  street,  for  the  convenience  of  pas- 
sengers. Forty-Second  street,  at  Its  Inter- 
section with  the  avenue  on  the  east  side, 
was  about  50  feet  to  tbe  north  of  the  Inter- 
section on  tbe  west  side,  thus  making  a  turn 
In  the  street.  At  the  point  of  this  turn  there 
was  a  plank  crossing  over  said  railway 
tracks.  While  tbe  city  bad  never  granted 
or  Improved  said  Woodland  Park  avenue, 
the  public  have  been  accustomed  to  drive 
along  the  said  avenue  on  tbe  west  side  of 
appellant's  tracks  as  far  north  as  Forty- 
Second  street,  where  persons  using  the  street 
cross  the  track  by  the  planked  crossing.  Re- 
spondent for  several  months  had  lived  at  a 
house  on  the  east  side  of  said  avenue,  and 
a  little  southeast  of  the  platform  above 
named,  in  plain  view  thereof,  and  was  ac- 
customed during  said  time  to  go  back  and 
forth  on  said  street  car  line  to  and  from 
the  business  part  of  said  city  of  Seattle, 
both  by  day  and  by  night  On  her  return 
from  the  city  she  sometimes  proceeded  di- 
rectly across  the  track  from  said  platform, 
toward  the  house  where  she  lived.  At  other 
times  she  proceeded  north  to  the  planked 
crossing,  thence  across  tbe  tracks  to  the 
east  side  thereof,  and  thence  south  to  her 
house.  Tbe  latter  was  about  75  or  100  feet 
further,  but  was  a  safer  way.  To  go  di- 
rectly from  said  platform  to  the  house  where 
respondent  lived  required  respondent  to  cross 
both  railway  tracks  diagonally,  and  rendered 
It  necessary  for  her  to  step  over  tbe  rails, 
and  the  ends  of  tbe  ties  supporting  them. 
On  tbe  13tb  of  January,  1903,  between  9  and 
10  o'clock  at  night,  respondent  alighted  from 
appellant's  car  on  Its  platform  on  tlie  west 
side  of  its  tracks  at  Forty-Second  street; 
and,  as  soon  as  the  car  had  passed  by,  she 
proceeded  diagonally  across  said  street  car 
tracks,  directly  toward  her  house.  The 
night  was  dark.  Respondent  had  no  light 
and  there  was  no  light  after  the  car  had 
passed,  except  a  light  in  tbe  window  of  re- 
spondent's house.  In  crossing  the  said  rail- 
way tracks,  respondent  tripped  on  the  east- 
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ern  rail  on  tbe  eastern  track  and  fell,  Btrik- 
iug  her  wrist,  causing  a  collee  fracture 
thereof.  The  lower  court  concluded  from 
the  above  facts  that  the  respondent  was  not 
guilty  of  contributory  negligence.  We  can- 
not concur  in  this  view.  The  point  where 
respondent  attempted  to  cross  the  tracks 
was  not  a  public  crossing.  No  part  of  the 
street  east  of  the  platform  toward  respond- 
ent's house  had  ever  been  used  as  a  street 
or  public  thoroughfare,  except  by  the  street 
car  company  for  its  own  cars.  The  street 
was  in  Its  natural  state,  ungraded,  nnlmprov- 
ed,  and  unused.  Tbe  respondent  was  fa- 
miliar with  all  of  the  surroundings,  and  the 
condition  of  the  tracks,  and  tbe  danger  of 
attempting  to  cross  them  at  that  place  in 
the  dark.  She  also  knew  that  there  was 
another  way,  but  a  trifle  further,  by  which 
she  could  have  avoided  the  obstruction.  In 
endeavoring  to  cross  these  tracks  at  that 
place  in  the  dark  under  these  circumstances, 
she  must  be  held  to  have  been  guilty  of 
contributory  negligence,  under  tbe  rule  adop- 
ed  by  this  court  in  Reynolds  v.  N.  P.  By.  Co., 
22  Wash.  165.  60  Pac.  120,  and  Anderson  v. 
X.  P.  Ry.  Co.,  19  Wash.  340,  53  Pac.  345. 
The  case  of  Jordan  v.  Seattle,  26  Wash.  61, 
66  Pac.  114,  apparently  relied  upon  by  re- 
spondent, was  a  case  where  the  walk  was 
a  public  way  used  by  persons  desiring  to 
travel  it  both  before  and  after  the  Injury. 
We  there  held  that  the  question  of  contribu- 
tory negligence  was  a  question  for  the  Jury, 
for  tbe  reason  that  knowledge  of  tbe  de- 
fective condition  of  the  walk  did  not  per  se 
establish  negligence.  We  think  that  case  is 
distinguishable  from  the  present  case,  from 
tbe  fact  that  tbe  place  where  the  respondent 
attempted  to  cross  the  railway  track  in  this 
case  was  not  a  public  way,  and  was  not 
used  as  such,  and  that,  therefore,  when  re- 
spondent attempted  to  cross  the  tracks  in 
an  unusual  way  in  the  dark,  knowing  the 
condition,  she  necessarily  contributed  to  her 
own  injuries. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  di8mi8.sed. 

DUiNBAR,  FULLERTON,  and  HADLEY, 
JJ.,  concur. 


O'CONNOR  V.  SIMPSON. 

(Supreme  Court  of  Waxhington.     March  24, 
190.-).) 

APPEAL— BEVIEW  OF  EVIDENCE— ACTIONS  TRIED 
BT  COUBT; 

On  appeal  from  a  judgment  of  dismissal 
entered  after  a  Donsuit  in  an  action  tried  to 
the  court,  the  question  presented  to  the  Supreme 
Court  for  consideration  is  not  whether  the  evi- 
dence would  have  been  sufficient  to  have  re- 
quired the  submission  of  the  case  to  the  jury, 
had  the  cause  been  tried  by  a  jury,  but  whether 
It  was  clearly  sufficient  to  entitle  plaintiff  to 
judgment  in  the  alisence  of  dispute  or  contra- 
dictiuii. 
Itoot,  J.,  dissenting. 


Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  All)ert  O'Connor  against  Sol.  G. 
Simpson.  P'rom  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Cooley  &  Hotan,  for  appellant.  Blcbard 
Saxe  Jones,  for  ree^ndent. 

CBOW,  J.  This  action  was  commenced  by 
appellant,  Albert  O'Connor,  against  respond- 
ent, Sol.  6.  Simpson,  to  recover  a  sum  al- 
leged to  be  due  for  labor  performed  in  doing 
certain  assessment  work  on  certain  mining 
claims  on  Tnttle  creek,  in  the  district  of 
Alaska,  within  the  Arctic  Circle,  which 
claims  were  the  property  of  the  Cutter  Bear 
Mining  Company,  a  corporation.  It  Is  claim- 
ed by  appellant  that  at  a  meeting  of  tbe 
stockholders  of  said  company  held  in  the  of- 
fice of  respondent.  In  Seattle,  Wash.,  It  ap- 
peared said  company  did  not  have  available 
funds  with  which  to  prosecute  said  assess- 
ment work,  and  that  thereupon  respondent, 
who  was  a  stockholder  and  president  of  said 
company,  directed  and  authorized  one  Had- 
ley,  another  stockholder,  to  employ  two  men, 
and  one  Burkman  to  also  employ  two  men, 
and  to  proceed  with  tbem  to  the  properties, 
via  Nome,  Alaska,  and  do  tbe  work,  and  tbat 
be  (respondent)  would  furnish  all  supplies, 
would  pay  tbe  expenses  of  the  men  from 
Nome  to  the  mines  and  return,  and  would 
also  pay  their  wages.  It  is  claimed  tbat,  in 
pursuance  of  this  authority,  Hadley.  as  ageni 
of  respondent,  employed  appellant,  who  went 
to  tbe  Arctic  Circle,  and,  with  others  who. 
were  under  like  employment,  did  the  assess- 
ment work.  The  complaint  alleges  that  the 
work  was  done  by  appellant  at  the  special 
instance  and  request  of  respondent,  who 
agreed  to  pay  the  reasonable  value  thereof, 
alleged  to  he  $700.  The  answer  Is  a  general 
denial.  Trial  was  had  before  the  court  whh- 
out  a  jury.  Appellant,  having  introduced 
his  evidence,  rested.  Thereupon  respondent 
moved  for  a  nonsuit  on  two  grounds:  First, 
that  there  was  no  proof  of  any  hiring  of 
appellant  on  behalf  of  respondent;  second, 
that  there  was  no  evidence  on  which  tbe 
court  could  find  any  measure  of  recovery. 
The  motion  for  nonsuit  was  granted,  judg- 
ment was  entered  dismissing  the  action,  and 
this  appeal  Is  taken. 

We  have  carefully  examined  all  of  the  evi- 
dence as  disclosed  by  tbe  statement  of  facts, 
and  are  of  tbe  opinion  that  the  court  erred 
in  granting  tbe  motion  and  dismissing  tbe 
action.  Tbe  evidence  Is  too  Toluminous  to 
repeat  here,  but  we  will  say  there  was  un- 
disputed testimony  of  a  number  of  witnesses 
tending  to  show  that  Hadley  was  tbe  agent 
of  respondent;  tbat,  as  such  agent,  he  em- 
ployed appellant,  that  appellant  worked  for 
a  considerable  period  of  time  under  such 
emplo.vment;  and  we  also  tblnk  there  was 
conipctPiit  evidence  showing  the  value  of  his 
services.  Tbe  learned  trial  judge,  in  an- 
nouncing his  reasons  for  granting  the  non- 
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Bult,  did  not  bsse  the  tarns  on  any  m>gge»- 
tlon  whatever  of  -want  of  credibility  on  the 
part  of  the  witnesses,  but,  accepting  tbe 
statements  of  the  witnesses  as  tme,  seemed 
to  regard  tbe  evidence  as  Insufficient  to  make 
a  case.  The  question  here  Is  not  whether 
tbe  evidence  submitted  was  sufficient  to  have 
required  tbe  case  to  be  submitted  to  a  Jury, 
had  this  been  a  jiuy  trial,  but  whether  It  was 
clearly  sufficient  to  entitle  appellant  to  judg- 
ment, being  undisputed  and  uncontradicted. 
We  tblnk  that  In  the  absence  of  any  evi- 
dence In  rebuttal,  appellant  established  his 
right  to  recover,  and  that  he  made  a  case 
sufficient  to  put  respondent  upon  proof. 

The  judgment  of  the  superior  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  triaL 

MOUNT,  C.  J.,  and  BDDKIN  and  DUN- 
BAR, J  J.,  concnr. 

ROOT,  3.  (dissenting).  I  feel  Impelled  to 
dissent  from  the  conclosion  announced  In  this 
case  by  the  majority  of  the  court  Hadley's 
agency  was  created  solely  by  a  conversation 
which  occurred  at  the  stockholders'  meeting, 
where  respondent  was  present  as  president 
and  stockholder  of  the  corporation.  All 
there  present  were  stockholders,  and  they 
were  discussing  corporation  business.  When 
respondent  then  and  there  told  Hadley  to  em- 
ploy men  to  do  this  work,  it  is  quite  clear  to 
my  mind  that  be  (respondent)  was  speaking 
as  an  officer  of  said  corporation,  and  not  in 
his  individual  capacity.  All  present  were 
there  for  tbe  express  purpose  of  considering 
and  dealing  with  affairs  of  the  corporation. 
Tbe  fact  that  the  corporation  treasury  was 
empty,  and  that  respondent  agreed  to  ad- 
vance the  corporation,  or  for  its  benefit  the 
money  to  pay  for  this  work,  was  a  business 
matter  between  respondent  and  the  corpora- 
tion, but  did  not  create  any  contractual  re- 
lation between  respondent  as  an  individual, 
and  the  men  employed  by  Hadley.  A  man's 
language  must  be  Interpreted  In  the  light  of 
his  surroundings,  and  with  special  reference 
to  tbe  subject-matter  under  discussion.  Sit- 
ting in  tbe  meeting  with  other  stockholders 
and  officers,  and  being  there  for  the  express 
purpose  of  dealing  with  corporation  matters, 
was  It  not  the  natural  thing  for  him  to  have 
spoken  as  such  officer,  rather  than  as  an  indi- 
vidual Intending  to  bind  himself  personally  T 
As  such  officer,  he  was  speaking  for  the  cor- 
poration whose  officers  and  stockholders 
were  then  and  there  present  I  think  the 
trial  court  was  justified  in  believing  that 
respondent  In  his  talk  with  Hadley,  was 
speaking  for  the  corporation,  and  not  as  an 
individual  intending  to  bind  himself  per- 
sonally. Tbe  assembled  stockbolders,  hav- 
ing arranged  among  themselves  that  respond- 
ent was  to  furnish  the  means  to  pay  for  the 
work,  then  proceeded  to  hire  men  to  do  the 
work.  Because,  in  doing  the  latter,  their 
spokesman  happened  to  be  the  same  officer 


(respondent)  who  had  agreed  to  famish  the 
money,  makes  it  no  leas  tbe  act  and  obliga- 
tion of  the  corporation. 


(37  Wash.  589) 
OILMES  T.  HOLLAND  INV.  CO.  et  aL 

(Supreme  C!ourt  of  Washington.      March  2S3, 
1905.) 

AFFXAIi— TBUlI<— ncPBOPKB    BVIDKNOK— MOTIOll 

— WAIVBB. 

1.  Improper  evidence  admitted  in  an  equilr 
case  will  be  disregarded  on  appeal,  and  its  ad- 
mission Is  not  cause  for  reversal. 

2.  Any  error  in  overmllng  a  motion  for  nmtr 
snlt  made  at  the  conclusion  of  plaintiff's  evi- 
dence in  chief,  is  waived  by  defendant  going  on 
with  the  trial. 

[Bd.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  f  882.] 

Appeal  from  Superior  Court  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  E.  B.  Gilmer  against  the  Hol- 
land Investment  Company  and  others.  From 
a  judgment  for  plalntUf,  the  investment  oom^ 
pany  appeals.    Affirmed. 

O.  H.  Emory,  for  appellant  Fnlton  ft 
Faben,  for  respondent 

PER  CURIAM.  The  appellant  is  a  corpo- 
ration organised  under  the  laws  of  this  state. 
Its  articles  of  incorporation  authorize  it  to 
engage  In  several  distinct  businesses,  and 
as  one  of  such  it  engaged  in  a  sort  of  a  bnlld- 
ing  and  loan  business.  It  is  aomewliat  dif- 
ficult to  understand,  even  when  aided  by  the 
explanations  of  the  president  of  the  corpora- 
tion, just  what  rights  were  granted  a  sub- 
scriber by  the  contract  Issued  to  liim.  In 
the  language  <^  that  officer  these  contracts 
were  "a  peculiarly  reading  proposition,"  but 
the  general  scheme  was  that  whenever 
enough  money  had  been  paid  in  by  the  aub- 
scritiers  to  equal  the  face  value  of  a  con- 
tract that  sum  was  to  be  loaned  to  the 
oldest  contract  holder  to  be  used  in  building 
a  home;  he  agreeing  to  repay  the  money 
in  monthly  installments  of  fixed  amounts. 
How  the  scheme  would  have  worked  in  prac- 
tice the  evidence  does  not  disclose.  The  only 
contracts  that  ever  matured  were  those 
held  by  officers  of  the  company,  and  they  did 
not  seem  to  care  to  take  advantage  of  the 
privileges  the  contracts  afforded.  In  lieu 
thereof  they  built  some  three  houses,  which 
they  assert  the  corporation  holds  in  trust 
for  its  home  building  fund,  notwithstanding 
the  titles  thereto  stand  in  the  name  of  cer- 
tain of  its  officers.  This  action  is  brought 
by  a  contract  holder  for  the  purpose  of  hav- 
ing a  receiver  appointed,  the  affairs  of  the 
corporation  wound  up,  and  its  property  divid- 
ed among  those  entitled  thereto.  The  right 
to  the  relief  is  based  on  the  allegation  that 
the  affairs  of  the  concern  Itave  been  mis- 
managed, that  it  is  insolvent  and  that  the 
scheme  pursued  is  Incapable  of  successfully 
working  out  even  it  honestly  and  competent 
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ly  managed.  Ttae  court  found,  after  hear- 
ing tbe  evidence,  that  tbe  allegations  of  the 
complaint  were  proven,  and  appointed  a 
receiver  to  take  possession  of  its  property 
for  the  purpose  of  winding  up  Its  afTalrs. 

The  appellant  complains  that  the  court 
erred  in  overruling  Its  objectiona  to  certain 
evidence  -wlien  the  respondent  was  being 
examined  in  chief,  and  in  refusing  to  sus- 
tain its  motion  for  a  nonsuit,  made  at  the 
conclusion  of  the  respondent's  case  in  chief. 
The  complaint  that  the  rules  of  evidence 
were  violated  while  the  plaintiff  was  being 
examined  we  think  is  just,  and  it  may  be 
that,  did  the  record  show  nothing  more  than 
the  evidence  introduced  on  the  part  of  the 
plaintiff,  we  would  reverse  the  judgment; 
but  both  of  these  questions  are  moot  ques- 
tions on  this  appeal.  In  so  far  as  im- 
proper evidence  is  admitted,  we  will  disre- 
gard it;  and  the  appellant  waived  Its  right 
to  insist  on  its  motion  for  nonsuit  by  going 
on  with  the  trial.  The  case  Is  tried  here 
de  novo,  and  this  court  will  test  the  vnlidlty 
of  the  judgment  by  the  record  as  a  whole, 
not  from  any  particular  part  of  it.  On  the 
only  question  remaining — the  sufficiency  of 
the  evidence — we  think  the  record  abundant- 
ly justifies  the  court's  conclusion  after  elimi- 
nating everything  that  could  possibly  be 
questioned.  Indeed,  the  evidence  of  the 
president  alone,  in  om*  opinion,  justifies  the 
lower  court's  finding. 

There  is  therefore  no  reversible  error  in 
the  record,  and  the  judgment  will  stand  af- 
firmed. 


BUFFALO  PITTS  CO.  v.  BEARING  et  al. 

(Supreme  Court  of  Washington.      March  23, 
1005.) 

JUDGMENT    FOB     DEFEXDAM— FAILURE    TO    SET 

ASIDE— ENTRY  OP  JUDGMENT  FOB 

PLAISTIFF— EFFECT. 

Where,  on  plalntllTs  motion  for  a  new 
trial,  judf^ment  was  entered  for  him  without 
settinK  aside  or  in  any  wa.v  disposing  of  the 
former  judgment  for  dpfentlant,  the  judgment 
last  entered  was  void  and  subject  to  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  301.] 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; C.  H.  Xeal,  JudRe. 

Action  by  the  Buffalo  Pitts  Company 
against  Isaac  Dearlng  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Zent.  I-ovell  &  Linn,  for  appellants.  O. 
R.  Holcomb,  for  respondent. 

PER  CURIAM.  In  June,  1003.  the  appel- 
lants purchased  of  the  respondent  a  thresh- 
ing machine  and  Its  equipment,  agreeing  to 
pay  therefor  the  sum  of  !(il.27.5.  As  evi- 
dence of  the  contract,  they  executed  and  de- 
livered to  the  respondent  their  four  prom- 
issory notes,  and  secured  the  same  by  a  chat- 


tel mortgage  upon  the  property  purchased. 
As  a  part  of  the  contract  of  sale,  the  re- 
spondent gave  the  appellants  a  written  war- 
ranty to  tbe  effect  that  tbe  machine  was 
made  of  good  material,  and  capable  of  doing 
the  work  for  which  It  was  intended.  This 
general  warranty  was  followed,  however, 
with  a  number  of  conditions — so  many,  in 
fact,  tbat,  if  printed  in  tbe  style  of  tbe  pres- 
ent volumes  of  tbe  Reports  of  this  state, 
they  would  flU  at  least  four  pages  of  that 
work — ^failure  to  comply  with  any  one  of 
which,  either  in  its  substance  or  in  tbe  man- 
ner prescribed  for  compliance  therewith, 
would,  it  was  provided,  render  tbe  warranty 
inoperative,  and  relleye  the  company  from 
liability  thereon.  The  machine  failed  to 
work  on  trial,  and  tbe  appeliants  sought  to 
comply  with  the  condition  of  the  warranty 
and  obtain  a  release  from  their  obligations. 
They  did  not  succeed  to  the  satisfaction  of 
the  respondent,  and  that  company  commen- 
ced this  action  to  foreclose  their  mortgage 
and  obtain  a  judgment  upon  their  notes. 
The  appellants  defended  on  the  ground  of  a 
breach  of  warranty.  The  Issues  as  made 
by  the  pleadings  were  submitted  by  tbe  court 
to  the  jury,  who  found  in  favor  of  tbe  ap- 
pellants on  all  of  tbe  issues.  The  court 
thereupon  made  findings  corresponding  wltli 
the  findings  of  the  jury,  and  entered  a  de- 
cree to  the  effect  that  the  respondent  take^ 
uotliing  by  its  action,  and  that  the  appel- 
lants recover  their  costs.  The  respondent 
thereupon  filed  a  motion  in  the  form  and  re- 
citing the  grounds  of  a  motion  for  a  new 
trial,  whereupon  the  court,  without  vacating, 
setting  aside,  or  even  mentioning,  so  far  as 
the  record  shows,  its  former  findings  and 
judgment,  made  new  findings  in  favor  of  the 
resiiondent,  and  entered  a  new  judgment  in 
its  favor  for  the  relief  prayed  for  in  Its 
complaint.  It  is  from  the  last-mentioned 
judgment  that  this  appeal  Is  taken. 

The  judgment  appealed  from  must  be  re- 
vei-sed.  After  the  court  had  entered  one 
final  judgment  in  the  cause,  it  was  without 
power  to  enter  another  one  so  long  as  the 
first  stood  on  the  record  as  a  valid  and  bind- 
ing jud.cment.  It  Is  not  pretended  tbat  tbe 
first  judgment  was  void.  The  court  seems 
to  have  thought  that  the  entry  of  the  second 
judgment  operated  of  itself  as  a  vacation  of 
the  first,  although  not  mentioned  In  tbe  sec- 
ond judgment.  But  it  could  not  have  that 
effect.  AVhen  a  judgment  not  void  on  its 
face  Is  once  entered,  it  must  stand  as  the 
judgment  in  the  cause  until  It  Is  vacated, 
modified,  reversed,  or  disposed  of  by  some 
means  provided  by  law;  and  the  entry  of 
a  subsequent  judgment  in  the  same  cause 
is  not  a  method  provided  by  law  for  dis- 
ixising  of  an  original  Judgment. 

The  subsequent  judgment  was  void  when 
entered,  and  the  appellants  are  entitled  to 
liave  the  same  reversed,  vacated,  and  held 
for  naught.  The  order  and  judgment  of  this 
court  will  go  accordingly. 
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POOR  T.  CUDIHEE  et  al. 

(Supreme  Court  of  Washington.     March  23, 

1905.) 

BXTBADITION— HABEAS    COBPUS— FUGITIVE 

ratal  justice — findings— dischaboe 

—APPEAL— BECOBD—BBVIEW. 

1.  Where,  on  appeal,  there  is  no  statement  of 
facts  or  bill  of  exceptions  in  the  record,  and 
no  exceptions  were  taken  to  the  findings  of  the 
court,  the  only  question  open  to  review  is  the 
sufficiency  of  the  findings  to  support  the  judg- 
ment. 

2.  Where  petitioner  in  extradition  obtained  a 
writ  of  hal>eas  corpus,  and  it  appeared  that  he 
was  not  a  fugitive  from  justice,  he  was  entitled 
to  be  discharged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus,  {  90.] 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Habeas  corpus  by  Frank  B.  Poor  against 
Edward  Cudlhee  and  another.  From  an  or- 
der directing  petitioner's  discharge,  defend- 
ants appeal.    Affirmed. 

W.  T.  Scott,  C.  S.  Gleason,  and  Peters  & 
Powell,  for  appellants.  C.  H.  Parrell,  Mc- 
Cafterty  &  Kane,  and  J.  W.  Robinson,  for 
resiHindent. 

PER  CURIAM.  On  the  27th  day  of  No- 
vember, 1003,  a  petition  for  writ  of  habeas 
corpus  was  presented  to  this  court  by  one 
Frank  B.  Poor,  alleging  that  said  Poor  was 
illegally  restrained  of  his  liberty  by  one 
Cudlhee  as  sheriff  of  King  county,  in  this 
state,  and  by  one  Carey,  claiming  to  be  an 
agent  of  the  state  of  New  York.  The  alleged 
cause  of  said  restraint  was  a  certain  pre- 
tended extradition  warrant  Issued  by  the 
Governor  of  the  state  of  Washington,  npon 
the  demand  of  the  Governor  of  the  state  of 
New  York,  authorizing  the  said  Carey  to 
take  the  said  Poor,  wherever  lie  might  be 
found  in  the  state  of  Washington,  and  trans- 
fer bim  to  the  line  thereof,  at  the  expense 
of  the  state  of  New  York.  Among  other 
grounds  of  Illegality  in  the  restraint  it  was 
averred  that  the  said  Poor  was  not  a  fugi- 
tive from  the  Justice  of  the  state  of  New 
York.  The  writ  issued  and  was  made  return- 
able on  the  30th  day  of  November,  1003,  be- 
fore the  Honorable  W.  R.  Bell,  one  of  the 
judges  of  the  superior  court  of  King  county. 
A  return  was  made  to  the  writ  in  the  su- 
perior court,  but  for  some  reason  the  return 
was  never  filed.  A  hearing  was  had  on  the 
petition  for  the  writ,  the  return  thereto,  and 
the  traverse  to  the  return.  T.'pfn  such  hear- 
ing the  petitioner  was  discharged  from  cus- 
tody, and  from  the  order  of  discharge  this 
appeal  is  taken. 

There  is  no  statement  of  facts  or  bill  of 
exceptions,  and  no  exceptions  were  taken  to 
the  findings  of  the  court.  In  this  state  of  the 
record,  under  the  uniform  rulings  of  this 
court,  the  only  question  open  to  review  is  the 
sufficiency  of  the  findings  to  support  the 
judgment.  The  court  found,  among  other 
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things,  that  the  petitioner  was  not  a  fugi- 
tive from  justice.  Assuming,  as  we  must, 
that  such  was  the  fact,  the  petitioner  was 
entitled  to  his  discharge.  In  re  Mohr,  7* 
Ala.  503,  49  Am.  Rep.  63;  Wilcox  v.  Nolxe, 
34  Ohio  St.  520;  Hartman  v.  Avellne,  63 
Ind.  344,  30  Am.  Rep.  217;  Jones  v.  Leonard, 
50  Iowa,  106,  32  Am.  Rep.  110;  Ex  parte 
Knowles,  10  Ky.  Law  Rep.  203;  People  v. 
Warden  of  City  Prison,  3  N.  Y.  Cr.  R.  370; 
Commonwealth  v.  McCandlass,  7  Pa.  Co.  Ct 
R.  51. 
The  order  Is  therefore  affirmed. 


TRUMBULL  et  al.  v.  JEFFERSON  COUN- 
TY et  al. 

(Supreme  Court  of  Washington.     March  23, 
1903.) 

COSTS— BONUS— JUDGMENT  AGAINST  SUBETIES— 

APPEAL— TEBMINATION     OF     CONTBOVEBST — 

DISUI.SSAL— JUBISDICTION— BECOBD. 

1.  Where,  pending  appeal  from  a  judgment 
dismissing  a  complaint  in  a  suit  to  enjoin  the 
sale  of  land  for  taxes,  plaintiff  paid  the  full 
amount  due  on  the  tax  judgment,  and  received 
a  certificate  of  redemption,  tlie  appeal  as  to  her 
thereafter  involved  mere  abstract  questions,  and 
would  be  diHniissed  regardless  of  the  fact  that 
she.  having  been  denied  a  supersedeas,  was  com- 
pelled to  pay  the  judgment  to  save  her  prop- 
erty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §S  Ki-SO;  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  3122.] 

2.  The  rule  that  the  Supreme  Court  will  not 
entertain  an  appeal  to  determine  a  mere  matter 
of  costs  applies  only  to  the  parties  to  the  ac- 
tion, and  not  to  pureties  on  a  cost  bond,  against 
whom  judgment  for  costs  was  rendered. 

[E^  Note.— For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  ||  79,  823-839.] 

3.  An  action  to  enjoin  a  sale  of  real  property 
under  a  tax  judgment  being  an  action  of  equi- 
table cognizance,  tlie  juristiiction  of  the  Supreme 
Court  on  appeal  does  not  deiwnd  on  the  amount 
in  controversy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2^ 
Cent.  Dig.  Appeal  and  Error,  §§  175,  183.] 

4.  Plaintiff,  a  nonresident,  in  a  suit  to  enjoin 
the  sale  of  land  under  a  tax  judgment,  executed 
a  cost  bond,  and  a  temporary  injunction  was 
granted  without  notice.  At  the  hearing  the 
court  sustained  a  demurrer  to  the  complaint, 
and,  plaintiff  electing  to  stand  on  the  complaint, 
the  court  dismissed  the  action,  and  rendered 
judgment  against  plaintiff  and  against  the  sure- 
ties on  the  cost  bond  for  costs.  Held,  that  the 
judgment  on  the  cost  bond  was  invalid. 

5.  On  a  direct  appeal  from  a  judgment  the 
jurisdiction  of  the  trial  court  must  appear  on 
the  face  of  the  record. 

Appeal  from  Superior  Court,  Jefferson 
County;  Geo.  C.  Hatch,  Judge. 

Bill  by  Victoria  L.  Trumbull  and  others 
against  the  county  of  Jefferson  and  another. 
From  a  judgment  in  favor  of  defendants, 
plaintlfFs  appeal.  Dismissed  as  to  appellant 
Victoria  L.  Trumbull  and  reversed  as  to  the 
other  appellants. 

Trumbull  &  Trumbull,  for  appellants.  J. 
M.  Ralston  and  A.  W.  Buddress,  for  respond- 
ents. 
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PER  CURIAM.  On  the  10th  day  of  Octo- 
ber, 1003,  a  Judgment  foreclosing  a  certifl- 
cate  of  delinquency  was  duly  entered  In  the 
superior  court  of  Jefferson  county  In  a  cer- 
tain action  therein  pending  wherein  said  Jef- 
ferson county  was  plaintiff  and  the  plaintiff 
herein  and  others  were  defendants.  The 
amount  of  the  tax  judgment  was  $116.43  and 
$2.80  costs.  This  Judgment  was  certified  to 
the  county  treasurer  as  required  by  law.  On 
the  14th  day  of  December,  1903,  the  county 
treasurer  gave  notice  that  he  would  sell  the 
property  described  In  the  tax  Judgment  on 
the  2Cth  day  of  the  same  month,  to  satisfy 
the  full  amount  of  taxes,  assessments,  pen- 
alties, interest,  and  costs  adjudged  to  be  due 
thereon,  as  follows:  Amount  of  the  Judg- 
ment, $119.23;  Interest,  $3.77;  accrued  costs, 
$3.  The  notice  further  stated  that  the  pur- 
chaser would  be  required  to  pay  subsequent 
taxes  on  the  property  described  in  the  tax 
judgment  for  the  years  1898,  1899, 1900,  1901, 
and  1902,  respectively,  making  the  total 
amount  for  which  the  property  would  be 
sold  the  sum  of  $437.71.  This  action  was 
brought  by  the  owner  of  the  property  to  en- 
join the  sale  for  any  amount  in  excess  of 
the  amount  stated  in  the  original  judgment 
The  plaiutifF  was  a  nonresident,  and  the  ap- 
pellants Fred  A.  Cook  and  T.  F.  Trumbull 
executed  a  cost  bond  In  her  behalf.  A  tem- 
porary injunction  was  granted  without  no- 
tice, and  at  the  hearing  the  court  sustained 
a  demurrer  to  the  complaint  The  plaintiff 
elected  to  stand  on  her  complaint  and  re- 
fused to  plead  further,  whereupon  the  court 
dismissed  the  action,  and  entered  a  Judg- 
ment against  the  plaintiff,  and  also  against 
the  sureties  on  her  cost  bond  for  the  costs 
in  the  action.  A  motion  to  vacate  the  judg- 
ment for  costs  as  against  the  sureties  on  the 
cost  bond  was  thereafter  Interposed  and  de- 
nied. On  the  16th  day  of  January,  1904,  the 
plaintiff  in  this  action  and  the  sureties  on 
the  cost  bond  gave  notice  of  appeal  to  this 
court  On  the  2.3d  day  of  January,  1904,  the 
appellant  Victoria  h.  Trumbull  paid  to  the 
treasurer  of  Jefferson  county  the  sum  of 
$124.08  in  full  satisfacUon  of  the  tax  Judg- 
ment heretofore  mentioned,  and  received  a 
certificate  of  redemption.  From  the  Judg- 
ment of  dismissal  and  for  costs,  the  plain- 
tiff and  the  sureties  on  the  cost  bond  have 
appealed  to  this  court 

The  respondents  moved  to  dismiss  the  ap- 
peal upon  several  grounds  stated  In  their 
brief.  The  first  two  grounds  of  the  motion 
are  (1)  because  there  is  no  longer  any  real 
controversy  in  this  cause,  and  (2)  because 
the  court  will  not  litigate  a  mere  question 
of  coats.  This  motion  must  be  granted  as 
to  appellant  Victoria  L.  Trumbull.  The  tax 
Judgment  which  the  respondents  were  threat- 
ening to  execute  has  been  satisfied  by  her, 
and  the  Injunction  prayed  would  be  of  no 
avail  If  granted.  As  said  by  the  Supreme 
Court  of  the  United  Sbites  in  Mills  v.  Green, 
159  U.  S.  051,  16  Sup.  Ct  132,  40  h.  Kd.  293: 


"The  duty  of  this  court  as  of  every  other 
Judicial  tribunal,  is  to  decide  actual  contro- 
versies by  a  Judgment  which  can  be  carried 
into  effect  and  not  to  give  opinions  upon 
moot  questions  or  abstract  propositions,  or 
to  declare  principles  or  rules  of  law  which 
cannot  affect  the  matter  in  issue  in  the  case 
before  it"  To  the  same  effect  are  the  deci- 
sions of  this  court  State  v.  Wlckersham. 
16  Wash.  161.  47  Pac.  421;  Hice  v.  Orr,  10 
Wash.  163,  47  Pac.  424;  Campbell  t.  Hall. 
28  Wash.  629,  69  Pac.  12.  In  opposition  to 
the  motion  to  dismiss  on  the  above  gronnds 
appellants  cite  Hartson  v.  Dale.  9  Wash.  379, 
37  Pac.  475.  That  was  an  action  to  enjoin 
the  payment  of  a  county  warrant  on  the 
ground  of  its  Illegality.  A  demurrer  to  the 
complaint  was  sustained,  and  the  plaintiff 
stood  on  the  complaint  and  appealed  from 
the  order  of  dismissal.  After  the  appeal  was 
perfected,  the  county  treasurer,  who  was  one 
of  the  respondents,  paid  the  warrant  in  con- 
troversy, and  set  this  fact  up  by  affidavit  for 
the  purpose  of  defeating  the  appeal.  This 
court  properly  held  that  a  respondent  could 
not  thus  defeat  an  appeal  and  avoid  the  pay- 
ment of  the  costs  incident  thereto.  But  this 
rule  does  not  apply  to  the  appellant  Coun- 
sel for  Victoria  L.  Trumbull  maintain  that 
this  rule  should  apply  to  her,  for  the  reason 
that  she  was  denied  a  supersedeas  by  the 
trial  cottrt  and  by  this  court,  and  was  com- 
pelled to  satisfy  the  Judgment  to  save  her 
property.  The  reasons  which  may  have  in- 
duced her  to  satisfy  the  judgment  are  not 
material.  The  fact  remains  that  any  judg- 
ment this  court  or  the  court  below  might 
render  or  enter  upon  the  merits  would  be 
wholly  Ineffectual  for  any  purpose.  The 
question  at  issue  has  become  a  mere  ab- 
stract proposition,  In  a  decision  of  which  the 
appellant  Victoria  L.  Trumbull  has  no  inter- 
est and  the  court  will  not  decide  it  merely 
to  satisfy  her  curiosity  or  that  of  her  coun- 
sel. This  court  will  not  permit  a  mere  ques- 
tion of  costs  to  be  litigated  by  the  parties 
to  an  action.  State  ex  reL  Mortgage  Co.  t. 
Meacham,  17  Wash.  429,  50  Pac.  52.  It  fol- 
lows that  the  appeal  must  be  dismissed  as 
to  the  appellant  Victoria  L.  Trumbull. 

On  the  4th  day  of  June,  1904,  this  court 
refused  to  dismiss  the  appeal  In  this  case 
on  the  above  and  other  grounds  without  an 
opinion.  The  motion  was  then  denied  for 
the  reason  that  the  appeal  could  not  be  dis- 
missed as  to  all  the  parties,  and  the  court 
refused  to  hear  the  appeal  by  piecemeal. 
The  respondents  further  move  to  dismiss  the 
appeal  as  to  all  the  parties  on  the  second 
ground  above  stated,  and  upon  the  further 
grounds  that  the  court  has  no  jurisdiction 
because  the  amount  in  controversy  is  less 
than  $200,  and  because  no  appeal  will  lie 
by  the  sureties  on  the  cost  bond.  The  rule 
that  a  court  will  not  entertain  an  appeal  to 
determine  a  mere  matter  of  costs  only  ap- 
plies to  the  parties  to  the  action,  and  does 
not  apply  to  third  persons  against  whom  a 
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judgment  for  costs  has  been  rendered. 
O'Connor  t.  Ugbtblzer.  34  Wash.  152,  75 
Pac.  C43;  JEtna  Ins.  Co.  y.  Thompson,  34 
Wash.  610.  76  Pac.  105.  The  same  cases 
hold  that  an  appeal  will  lie  in  behalf  of  the 
Muretles,  and  that  a  Judgment  such  as  was 
rendered  In  this  case  against  the  sureties  on 
the  cost  bond  Is  void.  This  was  an  action 
of  equitable  cognizance,  and  the  Jurisdiction 
of  this  court  does  not  depend  on  the  amount 
in  controversy.  Nor  does  the  smallness  of 
the  amount  Involved  or  the  insolvency  of  the 
sureties  affect  their  right  to  have  a  void 
Judgment  against  them  reversed. 

The  respondents  further  contend  that  the 
judgment  against  the  sureties  cannot  be  as- 
sailed in  this  action,  as  the  want  of  Jurisdic- 
tion does  not  appear  on  the  face  of  the  rec- 
ord, and  there  is  no  statement  of  facts.  The 
authorities  cited  are  all  cases  of  collateral 
attack,  and  have  no  application  to  a  direct 
appeal  from  the  void  Judgment  On  a  direct 
appeal  the  Jurisdiction  of  the  court  must  ap- 
pear on  the  face  of  the  record,  while  in  this 
case  a  want  of  Jurisdiction  clearly  appears, 
and  the  Judgment  of  the  court  is  therefore 
a  nullity.  This  disposes  of  all  the  questions 
discussed. 

The  appeal  will  be  dismissed  as  to  appel- 
lant Victoria  L.  Trumbull,  and  the  Judgment 
Is  reversed  as  to  the  appellants  Fred  A.  Cook 
and  T.  F.  Trumbull.  Inasmuch  as  all  the 
parties  appear  by  the  same  counsel  and  file 
but  one  brief,  the  respondents  will  recover 
one  half  the  costs  on  this  appeal  from  the 
appellant  Victoria  L.  Trumbull  and  the  sure- 
ties on  the  appeal  bond,  and  the  appellants 
Fred  A.  Cook  and  T.  F.  Trumbull  will  recov- 
er the  other  half  of  the  costs  from  the  re- 
spondent Jefferson  county. 


LILLY  V.  EKLrXD  et  nx. 

(Supreme  Court  of  Washington.      March  22, 

1905.) 

JUDGMENT  —  BBS  JUDICATA  —  APPKAIr— EXCEP- 
TIONS—SUFFICIENCY— BULINGS   ON 
EVIDENCE. 

1.  Where  exceptions  are  not  properly  taken 
to  the  findings  of  fact,  the  Supreme  Court  will 
not  strike  the  statement  of  facts  when  it  ap- 
pears that  some  of  the  errora  relied  on  are  based 
on  the  action  of  the  lower  court  in  excluding 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  2785,  2823- 
2835.] 

2.  A  general  exception  to  the  findings  of  fact, 
conclasions  of  law,  and  decree  presents  for  re- 
view only  tlie  action  of  the  court  in  excluding 
evidence. 

3.  The  action  of  the  trial  court  in  denying  a 
motion  to  dismiss  an  equity  proceeding  is  not 
reviewable  on  appeal. 

4.  In  an  action  to  i^aiet  title,  where  it  appear- 
ed that  a  former  action  was  commenced  by  the 
filing  of  a  complaint  and  service  of  summons 
on  defendants  personally,  but  that  defendants 
defaulted  and  trial  was  bad,  verdict  rendered, 
and  judgment  entered  against  the  defendants ; 
that  execution  issued  on  the  judgment,  and  the 
property  in  question  was  sold;    that  the  sale 


was  duly  confirmed,  and  that  appropriate  pro- 
ceedings were  thereafter  had  by  which  title  was 
passed  from  the  purchasers  to  the  plaintiff  in 
the  action  to  quiet  title — the  question  whether 
defendants  owed  the  plaintiff  in  the  former  ac- 
tion anything  at  the  time  of  its  commencement 
was  res  judicata,  and  the  rejection  of  evidence. 
In  the  action  to  quiet  title,  that  the  defendants 
owed  the  plaintiff  in  the  former  action  nothing 
at  the  time  of  its  commencement,  was  not  preju- 
dicial to  the  defendants. 

5.  Where  plaintiff  admitted  that  witnesses  ten- 
dered by  the  defendants  to  deny  certain  matters 
in  the  testimony  of  one  of  plaintiff's  witnesses 
would  deny  such  matters,  the  defendants  were 
not  prejudiced  by  the  exclusion  of  the  testi- 
mony. 

6.  The  rejection  of  evidence  which  could  not 
have  changed  the  result  is  harmless  error. 

Appeal  from  Superior  Court,  Kitsap  Coun- 
ty;  John  C.  Denney,  Judge. 

Action  by  J.  B.  Lilly  against  Oluf  Eklund 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Aflirmed. 

Bevelle  &  Kevelle,  for  appellants.  Charles 
A.  Riddle,  for  respondent. 

ROOT,  J,  This  was  an  action  to  quiet  ti- 
tle, and  resulted  In  a  decree  In  favor  of  the 
respondent  The  trial  court  made  and  filed 
separate  findings  of  fact  and  conclusions  of 
law.  The  only  exception  shown  to  have  been 
taken  to  the  findings  is  found  in  a  minute 
in  the  clerk's  docket,  as  follows:  "Plaintiff, 
by  his  attorney,  C.  A.  Riddle,  now  files  find- 
ings of  fact  and  conclusions  of  law  and  de- 
cree herein,  to  which  defendants,  Oluf  Ek- 
lund and  Pauline  Eklund,  bis  wife,  by  their 
attorneys,  Revelle  &  Ilevelle,  except,  and  re- 
quest thirty  days  from  May  4,  1904,  in  which 
to  file  statement  of  facts.  Allowed  by  the 
court." 

This  court  has  repeatedly  held  that  excep- 
tions taken  in  this  manner  are  insufficient 
under  the  statute,  and  that  they  will  not  be 
considered,  except  when  it  appears  that  each 
and  all  of  the  findings  are  erroneous.  It  Is 
not  contended  that  all  are  so  In  this  case. 
Respondent,  In  his  brief,  objects  to  the  con- 
sideration of  the  statement  of  facts  filed 
herein,  and  moves  to  strike  said  statement 
and  afllrm  the  Judgment,  for  the  reason  that 
appellants  have  not  made  or  taken  any  prop- 
er or  sufficient  legal  exceptions  to  the  find- 
ings of  fact,  and  that  there  is  no  basis  for 
an  appeal.  Appellants  urge  that  inasmuch 
as  findings  are  not  required  to  be  made  and 
filed  in  equity  cases,  the  taking  of  exceptions 
thereto,  when  made,  is  unnecessary.  It  Is 
true  that  the  statute  does  not  requhre  find- 
ings to  be  made  or  filed  In  equity  proceed- 
ings, but  where  findings  are  made  by  the  tri- 
al court,  this  court  has  held  that  exceptions 
must  be  taken  to  them,  and  taken  in  a  prop- 
er manner.  See  Peters  v.  Lewis,  33  Wash. 
617,  74  Pac.  815,  and  cases  therein  cited. 
Frequently,  wh-  >  exceptions  were  not  prop- 
erly taken  to  the  findings,  this  court,  upon 
motion,  has  stricken  the  statement  of  facts. 
However,  in  the  case  of  Hannegan  v.  Roth, 
12  Wash.  05,  40  Pac.  636,  the  court  declined 


Digitized  by 


Google 


1108 


79  PACIFIC  BBPOHTBB. 


(Waah. 


to  Btrlke  the  statement  of  facts,  but  held  that 
the  motion  should  be  regarded  as  an  objec- 
tion to  the  consideration  of  the  facts  embod- 
ied in  the  statement.  The  case  of  Schlotfeldt 
V.  Bull,  17  Wash.  7,  48  Pac.  343,  announced 
the  rule  that,  where  exceptions  were  not 
properly  taken  to  the  findings  of  fact,  this 
court  would  not  strike  the  statement  of  facts, 
when  It  appeared  that  some  of  the  errors 
relied  upon  on  the  appeal  were  based  upon 
the  action  of  the  lower  court  in  excluding  ev- 
idence. "We  think  this  rule  Is  the  correct 
one.  Findings  of  fact,  regarded  with  refer- 
ence to  the  evidence  admitted  and  existing 
in  the  case,  might  be  perfectly  proper  and 
right,  whereas  the  evidence  excluded  might,  if 
admitted  and  considered,  have  changed  the 
character  of  such  findings.  Consequently  a 
litigant,  by  not  excepting  to  findings  which 
are  right  so  far  as  the  evidence  admitted 
l8  concerned,  Is  not  and  should  not  be  there- 
by estopped  from  having  this  court  review 
the  action  of  the  trial  judge  in  excluding  ev- 
idence offered  by  him.  The  motion  to  strike 
the  statement  of  facts  will  be  denied,  but  the 
objections  to  its  consideration  will  be  sus- 
tained as  to  everything  therein  contained,  ex- 
cepting those  portions  tliat  have  to  do  sole- 
ly with  the  action  of  the  court  in  excluding 
evidence  oflfered  by  appellants. 

Appellants  also  urge  that  they  are  entitled 
to  have  this  court  review  the  action  of  the 
trial  court  In  denying  their  motion  for  a  non- 
suit made  at  the  close  of  plaintiff's  case. 
Strictly  speaking,  a  nonsuit  has  no  place  in 
an  equity  proceeding;  but,  treating  the  mo- 
tion therefor  as  a  motion  to  dismiss,  we  are 
not  authorized  to  review  the  trial  court's  ac- 
tion in  denying  said  motion.  Former  deci- 
sions of  this  court  are  adverse  to  appellant's 
contention.  See  Cattell  v.  Fergusson,  3 
Wash.  541,  28  Pac.  750,  and  Scoland  v.  Sco- 
land,  4  Wash.  118,  29  Pac.  030. 

Being  unable  to  consider  the  question  of 
the  nonsuit,  we  are  left  to  examine  solely 
those  rulings  where  appellants  tendered  ev- 
idence which  the  trial  court  excluded.  One 
instance  of  this  was  where  appellants  offered 
to  prove  that  they  were  not  Indebted  to  the 
Columbia  &  Puget  Sound  Railway  Company 
at  the  time  they  were  sued  by  said  company, 
the  judgment  in  said  suit  being  the  one  upon 
which  the  property  involved  in  this  case 
was  subsequently  sold,  and  through  which 
proceeding  respondent  claims  title.  If  this 
evidence  had  been  admitted,  it  could  not  have 
clianged  the  result.  There  are  findings  (not 
excepted  to)  that  the  action  Just  mentioned 
was  commenced  by  the  filing  of  a  complaint 
and  service  of  summons  and  complaint  upon 
both  of  appellants  personally;  that  they  de- 
faulted; that  trial  was  had,  verdict  render- 
ed, and  judgment  duly  entered  against  ap- 
pellants; that,  upon  said  Judgment,  execution 
Issued,  and  the  property  in  question  sold  to 
Edgar  Whipple  and  Amelia  Whipple;  that 
the  sale  was  duly  confirmed;  that  appro- 
priate proceedings  were  thereafter  had  by 


which  the  title  was  passed  from  the  Whip- 
pies  to  respondent.  Hence  it  will  be  seen 
that  the  question  of  whether  or  not  appel- 
lants owed  the  railway  company  anything 
at  the  time  of  the  commencement  of  that  ac- 
tion must  be  treated  as  res  adjudicata.  As 
the  evidence,  if  admitted,  could  avail  nothing, 
appellants  are  not  prejudiced  by  Its  absence. 

Appellants  also  excepted  to  the  action  of 
the  court  In  excluding  their  evidence  offered 
in  rebuttal  of  the  deposition  of  a  witness 
named  Stone.  It  appears  that  when  this  evi- 
dence was  tendered  it  was  objected  to  as 
bearing  upon  a  subject  which  had  been  cov- 
ered by  appellants  in  their  case  in  chief. 
However,  the  attorneys  on  the  other  side  in 
open  conrt  admitted  that  these  witnesses 
whose  evidence  was  tendered  to  deny  certain 
matters  would  so  deny  them,  and  we  cannot 
see  that  appellants  were  In  any  way  preju- 
diced. It  is  also  contended  that  the  evidence 
of  witnesses  Johnson,  Ekiund,  and  Williams 
as  to  the  nearest  way  to  log  off  the  land  in 
question  should  not  have  been  excluded. 
Neither  the  materiality  nor  Importance  of 
this  tendered  evidence  is  apparent,  and,  if 
material,  we  are  unable  to  see  wherein  It 
could  in  any  manner  have  changed  the  find- 
ings which  the  court  made.  In  fact,  we  are 
unable  to  see  how  any  of  the  evidence  ex- 
cluded could.  If  admitted,  have  made  any 
material  change  In  the  findings  of  the  court 
as  made  and  filed.  This  being  true,  the  ex- 
clusion of  such  evidence  did  not  prejudice 
appellants'  rights. 

The  only  question  remaining  la  aa  to 
whether  or  not  these  findings  and  conclu- 
sions tliereupon  Justify  and  sustain  the  de- 
cree which  was  rendered.  This  does  not 
seem  to  be  seriously  questioned.  The  find- 
ings clearly  Justify  the  decree. 

The  judgment  and  decree  of  the  trial  conrt 
Is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW,  and 
RUDKIN,  JJ.,  concur. 


CLARK   V,   GREAT   NORTHERN   RI.   CO. 

et  al. 

(Supreme  Court  of  Washington.     March  22, 

1903.) 

NEW  TKIAL  —  INSUFFICIENCr  OF  EVIDENCE  — 
STATUTE — DUTY  OF  TBIAI,  COUBT — EXPULSI0:t 
OF  TRESPASSEB  FBOU  TBAIN— NEGLIGENCE— 
DEOBEE  OF  CABE. 

1.  In  removing  a  trespasser  from  a  train,  the 
employes  in  charge  thereof  may  use  such  force 
as  appears  reasonably  necessary  to  effect  their 
purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Carriers,  {  1450.] 

2.  Where  one  sues  for  injuries  alleired  to  have 
been  caused  by  the  use  of  excessive  force  in  ex- 
pelling him  from  a  train  on  which  he  was  tr«8- 
paasing,  the  jury  should  not  weigh  with  too 
much  nicety  the  degree  of  force  used  in  expel- 
ling him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9. 
Cent.  Dig.  Carriers,  gg  1450-1452.] 
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3.  On  a  motion  for  new  trial  under  the  statute 
authorizing  a  new  trial  for  insuflSciency  of  the 
evidence  to  justify  the  verdict,  where  the  trial 
court,  after  giving  full  consideration  to  the  tes- 
timony in  the  light  of  the  verdict,  ia  atill  aatia- 
fied  that  it  is  against  the  weight  of  the  evi- 
dence and  that  substantial  justice  has  not  been 
done,  it  is  its  duty  to  set  the  verdict  aside,  aad 
its  failure  to  do  so  ia  reversible  error. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; George  W.  Belt,  Judge. 

Action  by  Thomas  J.  Clark  against  the 
Great  Northern  Railway  Company  and.  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

M.  J.  Gordon  and  C.  A.  Murray,  for  appel- 
lants. Merritt  &  Merrltt  and  Barnes  &  Lati- 
mer, for  respondent. 

PER  CURIAM.  This  case  was  before  this 
court  on  a  former  appeal.  The  opinion  will 
be  found  In  31  Wash.,  at  page  658,  72  Pac, 
nt  page  477.  In  addition  to  the  statement  of 
facts  contained  In  the  former  opinion,  we 
deem  it  sufficient  to  say  that  the  plalntUf 
was  a  trespasser  on  the  Great  Northern  train 
out  of  Spokane,  and  refused  to  leave  the 
train  at  the  request  of  the  condnctor  in 
charge,  who  is  one  of  the  defendants  in  this 
action.  The  plaintiff  was  forcibly  ejected 
from  the  train  at  Hllllard,  in  Spokane  coun- 
ty, and  brought  this  action  against  the  rail- 
way company  and  its  conductor  to  recover 
damages  for  Injuries  received  at  the  time  of 
his  expulsion. 

Only  two  qaestions  are  presented  by  the 
pleadings:  One,  the  question  of  excessive 
force  used  in  ejecting  the  plaintiff  from  the 
train;  the  other,  the  amount  of  damages  sus- 
tained. The  plaintiff  had  Judgment  below, 
and  defendants  appeal.  All  the  errors  as- 
signed relate  to  instructions  given  or  request- 
ed Instructions  refused,  and  to  the  refusal  of 
the  court  to  grant  a  new  trial.  It  was  con- 
ceded at  the  trial  that  the  respondent  was  a 
trespasser  on  the  train,  and  offered  resistance 
to  his  removal.  Under  these  circumstances 
the  appellants  requested  the  court  to  charge 
the  Jury  that  they  would  only  be  liable  In 
case  of  palpable  and  perfectly  apparent  use 
of  force  beyond  that  which  was  necessary  to 
be  nsed  in  overcoming  the  resistance  offer- 
ed by  the  respondent,  and  that  there  could 
be  no  recovery  for  Injuries  received  except 
such  as  were  willfully,  wantonly,  or  malici- 
ously inflicted.  On  the  other  hand,  the  court 
Instructed  the  Jury  that  the  appellants  were 
liable  for  the  use  of  force  beyond  that  which 
was  necessary  to  be  used  in  overcoming  the 
resistance  offered  by  the  respondent,  and  that 
the  appellants  were  not  liable  for  injuries 
received,  except  snch  as  were  the  result  of 
the  use  of  excessive  force.  The  true  rule  Is 
that,  in  removing  trespassers  from  a  train, 
the  employes  of  the  company  may  use  such 
force  as  appears  reasonably  necessary,  under 
all  the  circumstances,  to  accomplish  the  end 
In  view;  and,  If  the  trespasser  offers  forcible 
resistance,  a  Jury  should  not  weigh  with  too 


much  nicety  the  degree  of  force  resorted  to. 
We  think  the  instructions  given  In  this  case 
fairly  come  within  the  above  rule,  but,  Inas- 
much as  the  Judgment  must  be  reversed  on 
other  grounds,  it  is  unnecessary  to  comment 
further  on  the  instructions,  as  the  same  ques- 
tions will  not  arise  again. 

In  passing  npon  the  motion  for  a  new 
trial,  the  court  below  nsed  the  following  lan- 
guage: "I  am  compelled,  though  reluctantly, 
to  deny  the  motion  for  a  new  trial  in  this 
case.  My  reluctance  arises  from  the  fact 
that,  in  my  opinion,  the  weight  of  the  evi- 
dence did  not  sustain  the  contention  that  ex- 
cessive force  was  used  In  ejecting  plaintiff 
from  the  train;  but  that  issue  was  sub- 
mitted to  the  Jury,  and  was  decided  In  fa- 
vor of  the  plaintiff,  and  as,  under  our  Ju- 
dicial system,  the  trial  Judge  in  a  civil  Jury 
case  has  little  more  power  or  authority  than 
a  'mentor  at  a  town  meeting,'  I  am  not  at 
liberty  to  disturb  the  Jury's  finding  on  that 
issne."  It  appears  from  the  foregoing  state- 
ment that  the  trial  court  labored  under  an 
entire  misapprehension  as  to  Its  powers  and 
its  duties.  Our  statute  provides  that  a  new 
trial  may  be  granted,  among  other  grounds, 
for  insufficiency  of  the  evidence  to  Jiistlfy 
the  verdict;  and  this  power  must  be  exer- 
cised by  the  trial  courts.  If  at  all.  These 
courts  should  take  due  care  not  to  Invade  the 
legitimate  province  of  the  Jury;  but  if,  after 
giving  full  consideration  to  the  testimony  in 
the  light  of  the  verdict,  the  trial  judge  is 
still  satisfied  that  the  verdict  is  against  the 
weight  of  the  evidence,  and  that  substantial 
Justice  has  not  been  done  between  the  par- 
ties, it  Is  Its  duty  to  set  the  verdict  aside. 
In  Railway  Co.  v.  Kunkel,  17  Kan.  172,  Mr. 
Justice  Brewer  says:  "The  Judge  has  the 
same  opportunity  as  the  Jury  for  forming  a 
just  estimate  of  the  credence  to  be  placed  on 
the  various  witnesses,  and.  If  it  appears  to 
him  that  the  jury  have  found  against  the 
weight  of  the  evidence,  it  is  his  imperative 
duty  to  set  the  verdict  aside."  In  Held  v. 
Insurance  Co.,  58  Mo.  421,  the  court  says: 
"Where  the  trial  court  is  of  the  opinion  that 
the  verdict  is  not  supported  by  the  evidence, 
or  Is  against  the  weight  of  evidence,  it  should 
never  hesitate  in  exercising  the  power  and 
giving  the  aggrieved  party  a  new  trial." 
In  Dickey  v.  Davis,  39  Cal.  B65,  the  court 
says:  "If  the  Judge  is  not  satisfied  with  the 
verdict,  and  is  convinced  that  It  Is  clearly 
against  the  weight  of  the  evidence.  It  is  hil 
duty  to  set  it  aside,  even  though  there  may 
have  been  some  conflict  in  the  testlmon}.'' 
In  Railway  Go.  v.  Ryan  (Kan.  Sup.)  30  Pa  -. 
100,  the  court  says:  "When  the  Judgment  «>' 
the  trial  Judge  tells  him  the  verdict  is  wrong, 
whether  from  mistake  or  prejudice  or  other 
cause,  no  duty  is  more  imperative  than  that 
of  setting  It  aside,  and  remanding  the  que^ 
tlons  at  issue  to  another  Jury.  While  the 
case  is  before  the  Jury  for  their  considera- 
tion, the  Jury  are  the  exclusive  Judges  of  all 
questions   of   tact;    but   when   the   matter 
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comes  before  the  court  Bpon  a  motion  for  a 
new  trial,  it  then  becomes  the  duty  of  the 
trial  Judge  to  determine  whether  the  verdict 
is  erroneous.  He  must  be  controlled  by  his 
own  judgment,  and  not  by  that  of  the  jury." 
In  State  v.  Billings,  81  Iowa,  100,  46  N.  W. 
802,  the  court  says:  "To  a  valid  Judgment 
the  law  requires,  first,  that  there  shall  be  a 
verdict  upon  evidence  to  satisfy  the  minds  of 
the  jury,  and,  second,  that  the  Judge  who 
presides  at  the  trial  shall  believe  that  the 
evidence  is  suflBdent  to  justify  the  Undlng." 
In  Railway  Co.  v.  Ryan,  supra,  in  disposing 
of  a  motion  for  new  trial,  the  trial  judge, 
among  other  things,  stated  "that  the  verdict 
did  not  meet  the  approval  of  his  judgment," 
that  it  was  "largely  in  excess  of  what  would 
be  full  compensation  to  the  owner  of  the 
land,"  that  he  would  "stand  out  of  the  way," 
and  then  overrule  the  motion.  In  passing 
upon  such  ruling,  the  appellate  court  said: 
"In  the  case  at  bar  the  opinion  of  the  trial 
judge  is  preserved  in  the  case-made.  There- 
fore it  Is  properly  here  for  our  consideration. 
This  court  has  the  right  to  ascertain,  from  a 
record  made  up  and  certifled  to  in  due  form, 
whether  the  verdict  of  the  jiury  has  the  ap- 
proval of  the  trial  judge.  He  has  the  same 
opportunity  to  see  and  hear  the  witnesses  as 
the  jury;  and  if,  in  his  judgment,  the  jury 
have  erred,  it  Is  proper,  in  disposing  of  a 
motion  for  a  new  trial,  for  the  trial  judge  to 
so  state.  If  he  disapproves  the  verdict  in 
as  strong  language  as  quoted,  this  court,  hav- 
ing that  knowledge  from  the  record,  will 
not  hesitate  to  reverse  the  judgment  and 
grant  a  new  trial."  In  Miller  v.  Dumon,  24 
Wash.  648,  64  Pac.  804,  this  court  says: 
"Generally,  where  the  record  discloses  that 
the  trial  court  has  expressed  the  opinion  that 
the  verdict  is  not  sustained  by  the  evidence, 
or  is  contrary  to  the  weight  of  the  evidence, 
and  refuses  to  grant  a  new  trial,  the  appel- 
late court  will  reverse  the  Judgment  for  an 
abuse  of  discretion  (Tacoma  v.  Tacoma  Light 
&  Water  Co.,  16  Wash.  288,  47  Pac.  738,  and 
cases  cited);  but  it  must  appear  that  the  trial 
Judge  has  this  opinion;  it  must  appear  that 
he  believed  that  the  verdict  was  clearly 
against  the  weight  of  the  evidence."  The 
numerous  cases  cited  by  the  respondent  from 
this  court  are  not  In  point.  The  rules  gov- 
erning trial  courts  and  appellate  courts  in 
this  regard  are  wholly  dilferent.  The  dis- 
tinction is  clearly  pointed  out  in  the  case  of 
Dewey  v.  Railway  Co.,  81  Iowa,  377,  where 
the  following  language  is  used:  "We  there- 
fore avail  ourselves  of  this  occasion  to  cor- 
rect what  we  understand  to  be  a  very  general 
misapprehension  on  the  part  of  district  and 
circuit  Judges  in  respect  to  the  rule  as  to 
new  trials  in  the  nisi  prius  courts.  This 
court  has  repeatedly  declared  the  rule  for  it- 
self (and  such  is  the  rule  in  most  appellate 
tribunals)  that,  where  the  evidence  is  con- 
flicting and  the  nisi  prius  court  has  overruled 
a  motion  for  a  new  trial,  grounded  upon  the 
insufflciency  of  the  evidence,  that  we  will  not 


interfere.  And  this  because,  first,  the  jury 
have  found  the  verdict  and  given  credit  to 
the  witnesses  on  the  one  side  of  the  conflict; 
second,  the  judge,  who  also  heard  the  testi- 
mony from  the  mouths  of  the  witnesses,  and 
weighed  the  same  In  the  balance  of  his  more 
cultured  and  accurate  legal  Judgment,  has. 
by  overruling  the  motion,  given  his  approval 
and  Indorsement  to  the  verdict;  and,  third, 
this  court  can  never  have  the  benefit  of  ob- 
serving the  conduct  and  deportment  of  the 
witnesses  while  testifying,  nor  even  the  pe- 
culiarity of  their  expressions,  but,  generally, 
only  the  substance  of  their  testimony,  and 
often  in  the  language  of  the  attorneys  Inter- 
ested in  the  cause.  A  mention  of  these  con- 
siderations upon  which  the  rule  for  the  appel- 
late courts  is  (in  part)  founded  is  sufficient 
to  show  that  the  rule  ought  not  and  does  not 
have  any  application  whatever  to  the  nisi 
prius  courts.  Those  courts  ought  to  inde- 
pendently exercise  their  power  to  grant  new 
trials,  and.  with  entire  freedom  from  the 
rule  wliich  controls  appellate  tribunals,  they 
ought  to  grant  new  trials  whenever  their  su- 
perior and  more  comprehensive  Judgment 
teaches  them  that  the  verdict  of  the  Jury 
fails  to  administer  substantial  Justice  to  the 
parties  in  the  case.  Whenever  It  appeara 
that  the  jury  has  from  any  cause  failed  to  re- 
spond truly  to  the  real  merits  of  the  con- 
troversy, they  have  failed  to  do  their  duty, 
and  the  verdict  ought  to  be  set  aside  and  a 
new  trial  granted."  For  the  foregoing  rea- 
sons, we  think  the  trial  court  erred  in  two 
respects  in  denj-ing  the  motion  for  a  new 
trial:  First  because  it  expressed  an  opinion 
at  variance  with  its  ruling;  and,  second,  be- 
cause it  failed  to  properly  exercise  the  power 
and  discretion  vested  In  it. 

Numerous  affidavits  and  counter  affidavits 
were  filed  tending  to  show  misconduct  on  the 
part  of  the  jury,  and  the  reverse.  These 
questions  will  not  arise  on  a  new  trial,  and 
the  court  will  not  consider  them. 

For  the  error  in  denying  the  motion  for  a 
new  trial,  the  judgment  is  reversed,  and  a 
new  trial  granted. 


PETERS  V.  VAN  HORN  et  al. 

(Supreme  Court  of  Washington.     March  22, 

1905.) 

VENDOB  AND  PtrBCHASER— SPECIFIC  MIRFORM- 
ANCE— EIGHT  TO  MAINTAIN— PUHLIC  LANDS — 
TITLE  TO  UN8ECTION1ZED  LAND. 

1.  Land  selected  under  Act  Cong.  June  4. 
1897,  30  Stat.  RG,  c.  2,  permitting  owners  of 
land  inclufled  within  forest  reservations  to  re- 
liDqiiisli  their  land  and  select  in  lieu  thereof  a 
tract  of  vacant  land,  is  not  the  subject  of  ei- 
ther a  legal  or  an  equitable  title  where  the 
township  from  which  the  selection  was  made 
was  not  sectionized,  and  the  selection  was  also 
liable  to  be  defeated  by  prior  adverse  claims,  or 
by  proof  that  the  lands  were  mineral  in  char- 
acter. 

2.  A  purchaser  who  knows  that  his  vendor 
cannot  perform  his  contract,  for  want  of  title, 
and  who  has  already  rejected  the  performance 
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tendered  for  that  very  reason,  and  who  has  re- 
fused to  accept  a  part  performance,  cannot  main- 
tain an  action  for  specific  performance  and  re- 
cover damages  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  8|  30,  31.] 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;   George  A.  Joiner,  Judge. 

Action  by  H.  C.  Peters  against  James  Van 
Horn  and  another.  From  a  Judgment  dls- 
uilssing  the  action,  plaintiff  appeals.  Affirm- 
ed. 

.Tohn  B.  Ryan,  for  appellant.  Root,  Pal- 
mer &  Brown,  for  respondents. 

FULLERTON,  J.  On  December  15,  1902. 
the  respondents  entered  Into  the  following 
contract  with  one  J.  B.  Hawthorne,  namely: 

"Everett.  Wash.,  December  1.5th,  in02.  In 
consideration  of  one  (1)  dollar  to  me  In  hand 
paid,  and  other  valuable  considerations,  I 
hereby  agree  to  sell  and  deliver  to  J.  B. 
Hawthorne,  upon  payment  to  me  of  thirty- 
two  thousand  (32.000)  dollars,  on  or  before 
February  15th,  1903,  the  following  described 
lands: 

"The  north  half  of  the  north  half  of  Sec. 
25.  Town.  36,  B.  9  E. 

"The  south  half  of  the  northwest  quarter, 
Sec.  25,  Town.  36,  R.  9  B. 

"The  northwest  quarter  of  the  southwest 
quarter,  Sec.  25,  Town.  36,  R.  9  E. 

"The  southeast  quarter  of  the  northeast 
quarter,  Sec.  26,  Town.  36,  R.  0  E. 

"The  northeast  quarter  of  the  southeast 
quarter,  Sec.  26,  Town.  36,  R.  9  E. 

"The  south  half  of  the  southeast  quarter, 
Sec.  26,  Town.  36,  B.  9  E. 

"The  northwest  quarter  of  the  northeast 
quarter,  Sec.  35,  Town.  36,  R.  9  E. 

"The  south  half  of  the  northwest  quarter, 
Sec.  35,  Town.  36,  R.  9  E. 

"The  northeast  quarter  of  the  northwest 
quarter,  Sec.  35,  Town.  36,  R.  9  E. 

"The  northwest  quarter  of  the  southwest 
quarter.  Sec.  35,  Town.  36,  R.  9  E. 

"Also  15  40-acre  tracts  along  Jacknian  creek 
In  sections  4-.5-7-S.  Town.  S't.  Range  9  East. 

"Also  one  shingle  mill,  complete  with 
machinery,  dry  kiln  and  sheds,  etc.,  with 
five  acres  of  ground  Including  strip  on  which 
present  side  track  or  switch  Is  located  at 
Van  Horn,  Wash. 

"Also  one  fltime  about  2i.l>  miles  In  length. 

".Vlso  one  sawmill  of  20.fK)0  dally  capacity 
located  at  the  upper  end  of  said  flume,  also 
logging  outdt  consisting  of  one  donkey  en- 
gine, wire  cal)le,  blocks,  tackle  and  tools." 

Thereafter  Hawthorne  sold  his  Interest 
In  the  contract  to  apjiellant  H.  C.  Peters. 
On  February  16,  1903,  the  resiiondents  grant- 
ed the  appellant  an  extension  of  time  for 
the  performance  of  the  contract;  the  same 
being  In  writing,  and  to  the  following  ef- 
fect: 

"In  consideration  of  the  cost  of  examining 
and  cruising  the  timber  the  above  option  is 
hereby  extended  to  H.  C.  Peters,  of  St.  Paul, 


until  February  25tb,  1903.  And  on  payment 
of  five  hundred  ($500)  dollars  on  or  before 
said  date,  will  be  extended  to  March  5th, 
1903;  said  payment  to  apply  on  purchase 
price  If  taken.  On  payment  of  full  amount 
under  this  option  we  agree  to  convey  to  N. 
C.  Peters,  or  his  assigns,  by  warranty  deed 
conveying  good  title,  the  said  land  and  ma- 
chinery and  will  furnish  abstract  showing 
good  title.  James  Van  Horn,  Kate  Van 
Horn." 

And  on  March  5th  another  extension  of 
time  was  granted,  as  follows: 

"In  consideration  of  one  dollar  to  us  In 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  above  option.  In  every  part. 
Is  hereby  extended  to  H.  C.  Peters,  of  St. 
Paul.  Minn.,  until  March  10th,  1903;  and 
on  payment  of  live  hundred  ($500)  on  or 
before  said  date  of  March  10th,  1903,  by  the 
said  H.  C.  Peters  or  his  attorney,  the  above 
and  foregoing  option  will  be  extended  to 
March  12th,  1903,  said  payment  of  $500  to 
be  applied  on  purchase  price,  if  taken.  The 
typewritten  part  of  the  documents  hereto 
attached  is  admitted  to  be  a  true  and  cor- 
rect copy  of  the  original  options  on  which 
the  foregoing  extension  Is  given,  and  we  here- 
by ratify  and  confirm  said  original  options 
in  each  and  every  particular  of  the  same. 
James  Van  Horn,  Kate  Van  Horn." 

On  March  9th  the  following  notice  was 
served  on  the  respondents: 

"To  James  Van  Horn  and  F.  E.  Randolph, 
his  attorney — Dear  Sirs:  I  hereby  accept  the 
offer  made  by  you  to  myself  through  my 
attorney,  John  E.  Ryan,  on  date  of  March 
5th,  1903,  for  those  certain  tracts  and  par- 
cels of  timber  land  and  all  appurtenances 
thereunto  belonging,  for  thirty-two  thousand 
($32,000)  dollars,  said  land  and  tenements 
being  more  fully  and  particularly  described 
In  the  options  given  H.  C  Peters  at  a  pre- 
vious date  hereof.  Under  the  terms  and 
conditions  of  said  options.  In  said  aforemen- 
tioned agreements,  the  title  to  the  property 
In  question  was  to  be  perfected  and  con- 
veyed to  me  by  a  good  and  valid  title  or  war- 
ranty deed. 

"I  further  give  notice  that  the  considera- 
tion of  $32,000  is  ready  to  be  turned  over, 
upon  your  delivery  to  my  attorney,  John  E. 
Ryan,  of  the  abstracts  of  title  to  said  prop- 
erty, and  upon  his  having  favorably  passed 
upon  the  same. 

"Dated  at  Seattle,  Washington,  this  9th. 
day  of  March,  1003. 

"John  E.  Ryan, 

".\ttoriiey  for  H.  C.  Peters." 

After  the  receipt  of  this  notice  the  re- 
spondents executed  and  tendered  to  the  ap- 
pellant their  warranty  deed  to  the  land  de- 
scribed in  the  contract,  tendering  at  the 
same  time  ;:n  abstract  showing  the  title  they 
had  thereto,  and  demanded  payment  of  the 
contract  price.  The  appellant  refused  to  ac- 
cept the  deed  or  pay  the  price  on  the  ground 
that  the  respondents'  title  to  a  part  of  the 
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laod  was  deCeettfiu  nereaftar  th«  appel- 
lant brooght  tbla  action  to  enforce  apedfle 
performance,  or,  In  caae  spectfle  performance 
could  not  be  had,  to  recover  damagea  in  lien 
thereof.  The  trial  conrt  held  he  conid  not 
recover,  and  entered  a  Judgment  dlamisalng 
hla  action. 

It  is  conceded  that  the  respondents  have 
no  legal  title  to  a  part  of  the  lands  In  ques- 
tion, namely,  those  described  as  the  "16, 
40  acre  tracts  along  Jackman  Creek  in  sec- 
tions 4-5-7-8,  Town.  85,  Range  9  East" 
These  lands  were  selected  by  virtue  of  the 
act  of  Congress  of  June  4,  1897,  80  Stat  86, 
e.  2,  granting  to  the  owner  of  a  tract  of  land 
included  within  the  limits  of  a  public  forest 
reservation  the  right  to  relinquish  such  tract 
to  the  government,  and  select  in  lieu  thereof 
a  tract  of  vacant  land,  open  to  settlement 
not  exceeding  in  area  the  tract  relinquished 
to  the  government  The  township  from 
which  the  selections  were  made  was  not 
sectlonlzed,  and,  of  course,  it  was  impossible 
to  know  where  the  lines  of  the  particular 
tracts,  when  surveyed,  would  run.  The  se- 
lections were  liable  to  be  defeated,  also,  by 
adverse  claims  antedating  the  selection  by 
the  respondents,  and  by  the  lauds  proving 
to  be  mineral  in  character.  There  was  there- 
fore not  only  no  legal  title  to  those  several 
tracts,  but  no  equitable  title  which  could  with 
certainty  be  reduced  to  a  legal  title.  The 
appellant  declined  to  accept  a  part  perform- 
ance. He  insisted  that  the  contract  be  per- 
formed according  to  Its  terms,  or  not  at  alL 

The  question  that  first  arises,  and  the  only 
one  we  have  found  necessary  to  notice,  is, 
can  the  appellant  maintain  this  action?  We 
think  that  upon  his  own  showing,  he  can- 
not As  early  as  1S82,  in  Morgan  v.  Bell, 
3  Wash.  St  554,  28  Fac.  925, 16  L.  R.  A.  614, 
this  court  held  that  an  action  for  the  speclflc 
performance  of  a  contract  to  convey  real 
property  will  not  He  In  favor  of  one  who 
knows  prior  to  the  commencement  of  such 
action  that  the  defendant  is  incapable  of 
performing  the  contract,  for  want  of  title. 
Giving  the  reasons  for  the  rule,  the  court 
laid:  "It  is  the  fundamental  principle  reg- 
alatlng  the  exercise  of  this  equitable  Ju- 
risdiction that,  whenever  the  legal  remedy 
of  damage  is  sufficient  equity  will  not  In- 
terfere, and  the  specific  performance  will 
be  refused.  Pomeroy  on  Contracts,  |  47. 
We  take  It  that  the  fair  corollary  to  this 
proposition  would  be  that,  where  the  legal 
remedy  of  damages  la  all  that  can  be  de- 
creed, equity  will  not  exercise  Jurisdiction, 
and  the  original  proposition  applies  more 
forcibly  where  the  fact  is  determined  that 
legal  damages  are  all  that  is  actually  sought; 
and  In  this  case  the  plalntlfl's  must  have 
brought  their  action  on  the  theory  that  a 
compensation  in  damages  would  furnish  a 
complete  and  satisfactory  remedy,  for  they 
knew  that  no  other  remedy  could  be  de- 
creed. The  presumption  that  the  award  of 
damagea  will  not  be  an  adequate  remedy  Is 


the  Tery  fonndatlon  of  the  Jurisdiction  t» 
decx«e  q;>eclfic  performance,  and  ft  philo- 
BOphlcally  and  logically  follows  that  Jurta- 
dicUon  will  not  attach  when  the  Inadequate 
remedy  is  all  that  can  be  enfonrced.  Any 
other  construction  renders  inharmonious  the 
operations  of  law,  and  confuses  the  princi- 
ples upon  which  the  Jurisdiction  is  based.*' 
The  case  at  bar  falls  within  this  rule.  The 
ai>pellant  before  commencing  his  action  knew 
that  the  defendante  conld  not  perform  tiielr 
contract;  for  want  of  title,  for  he  had  re- 
jected the  performance  tendered  for  the  very 
reason  that  no  title  was  conveyed  to  a  part 
of  the  lands  by  the  deeds  ofTered  him.  And 
as  he  refused  to  accept  a  part  performance, 
he  must  have  brought  his  action  on  the 
theory  that  compensation  in  damages  would 
furnish  a  complete  and  satisfactory  remedy. 
This,  we  held  in  the  case  Just  quoted  from^ 
he  Is  not  permitted  to  do. 
The  Judgment  appealed  ftom  la  affirmed. 

MOUNT,  0.  J.,  and  HAOLBX  and  I>DK> 
BAB,  JJ.,  concur. 


(87  Wash,  exay 
DIRKS  T.  COIiLIN  et  aL 
(Supreme  Court  of  Washington.    March  24, 
1905.) 

OOUNTT  OFFICEBS  —  ATTDITORS  —  BCCOBDS  KOT 
PROVIDBD  BT  LAW— PDBI.10  ABSTKACTOB»— 
STATirrES — TAXFATEB'S  ACTION — DEFENSES. 

1.  The  Legislature  having  speciBcally  pre- 
scribed a  Bystem  of  indices  to  be  kept  by  coun- 
ty auditors,  uaiform  throusbout  the  state,  aa 
auditor  of  a  county  had  no  authority  to  main- 
tain at  public  expense  a  different  set  of  tract 
indices. 

2. 1  Ballinger's  Ann.  Codes  &  St  |  417,  pro- 
vides that  the  county  auditor,  on  application  of 
any  person,  and  on  payment  of  the  fees,  must 
make  searches  for  conveyances,  mortgages,  and 
other  instruments,  etc.,  recorded  or  filed  in  his 
office,  and  furnish  a  certificate  thereof,  etc.  Sec- 
tion 418  declares  that  if  any  county  auditor  to 
whom  an  instrument  acknowledged  according  to 
law,  or  any  paper  which  by  law  may  be  record- 
ed, is  delivered  for  record,  refuses  to  make  the 
searches  and  to  give  the  certificate  required,  or 
if  such  certificates  are  incomplete  in  any  im- 
portant particular,  he  shall  be  liable  to  the  par- 
ty aggrieved  for  the  damage  thereby  occasioned. 
Held,  that  such  sections  did  not  make  county 
auditors  public  abstractors,  to  the  extent  of  re- 
quiring them  to  make  a  complete  list  of  all 
liens  and  transfers  affecting  particular  pieces  of 
land,  on  demand  therefor,  but  only  required  a 
search  for  certain  instruments  to  which  atten- 
tion was  directed  by  the  applicant  etc 

8.  Where  a  county  auditor  maintained  at  pub- 
lic expense  a  set  of  tract  indices,  other  than 
those  prescribed  by  law,  it  waa  no  defense  to  a 
taxpayer's  action  to  restrain  him  from  so  doing 
that  the  books  were  a  public  utility,  and  that 
their  abolition  would  cause  more  expense  to  the 
county  than  the  cost  of  their  maintenance. 

Appeal  from  Superior  Court,  Spokane- 
County  ;   Henry  Ij.  Kennan,  Judge. 

Suit  by  John  L.  Dirks  against  George 
H.  Oollln  and  others,  as  commissioners  of 
Spokane  county,  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiff  ap> 
peals.    Reversed. 
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E.  C.  Afacdonald,  for  appellant.  Horace 
Kimball  and  Miles  Polndexter,  for  respond- 
ents. 

MOUNT,  C.  J.  This  action  was  brought 
b7  a  taxpayer  to  enjoin  the  respondents,  as 
county  officers  of  Spolcane  county,  from 
lieeping  In  the  auditor's  office,  at  public  ex- 
pense, a  set  of  books  known  as  "tract  in- 
dices," upcm  the  ground  that  such  books  were 
not  authorized  by  law.  Upon  the  trial  of  the 
ease  the  court  below  found  that  the  county 
auditor  kept  and  maintained  such  a  set  of 
books  at  public  expense,  but  also  foimd  that 
such  books  were  a  public  utility,  and  that 
their  abolishment  would  make  more  expense 
to  the  county  than  the  maintenance  of  the 
books.  The  court  therefore  concluded  that 
the  maintenance  of  the  tract  indices  Is  not  an 
Injury  to  the  appellant,  and  dismissed  the 
action.    The  appeal  is  from  this  order. 

In  the  case  of  Smith  v.  Lamping,  27  Wash. 
■624,  68  Pac.  195,  where  a  contract  had  been 
-entered  Into  by  the  board  of  county  commis- 
sioners of  King  county  for  the  preparation 
of  tract '  indices  such  as  the  ones  kept  by 
Spokane  county,  novr  in  question,  we  held 
that  the  county  board  had  no  authority  to 
enter  into  such  a  contract,  because  the  Legis- 
lature had  provided  for  the  kind  of  indices 
to  be  kept  by  the  county  auditor  in  his  of- 
fice, and  there  was  no  authority  for  a  dif- 
ferent method  to  be  prepared  or  kept  at  putt- 
lie  expense.  In  the  course  of  that  opinion, 
speaking  to  this  point,  we  said  at  page  635  of 
27  Wash.,  page  190  of  68  Pac:  "It  Is  not  rea- 
sonable to  suppose  that  when  the  Legislature 
so  carefully  described  the  system  that  should 
be  followed  by  county  auditors,  and  which 
should  be  uniform  throughout  the  state.  It 
at  the  same  time  Intended  to  authorise  coun- 
ty commissioners  to  expend  large  sums  to 
maintain  other  and  different  systems.  The 
fact  that  a  certain  mode  or  method  has  been 
expressly  designated  by  the  Legislature,  we 
think,  excludes  the  idea  that  a  different 
mode  or  method  may  be  pursued.  The  Legis- 
lature has  not  only  prescribed  the  method, 
but  has  expressly  made  it  the  duty  of  the 
county  auditor  to  follow  it;  and  this,  we 
think,  negatives  the  Idea  that  another  meth- 
od may  be  pursued  at  public  expense  by  au- 
thority of  the  county  commissioners.  The 
new  method  may  be  more  convenient  and 
more  in  accordance  with  the  enlightenment 
and  enterprise  of  the  times,  but,  until  the 
Legislature  has  authorized  its  adoption,  and 
conferred  upon  county  commissioners  the 
power  to  expend  public  money  for  that  pur- 
pose, we  think  It  must  be  held  that  it  is  be- 
yond their  power  to  so  exi)end  the  comity's 
funds."  We  think  that  case  Is  conclusive 
of  the  question  presented  on  this  appeal. 

Counsel  for  respondents  contend,  however, 
that  under  the  provisions  of  sections  417, 
418.  1  Kniltnger's  Ann.  Codes  &  St.,  which 
are  as  followH: 

"Sec.  417.  The  auditor  must,  upon  the  ap- 


plication of  any  person,  and  upon  the  pay- 
ment or  tender  of  the  fees  therefor,  make 
searches  for  conveyances,  mortgages,  and  all 
other  Instruments,  papers,  or  notices  record- 
ed or  filed  In  bis  office,  and  furnish  a  certifi- 
cate thereof,  stating  the  names  of  the  parties 
to  such  instruments,  papei's,  and  notices,  the 
dates  thereof,  the  year,  month,  day,  hour,  and 
minute  they  were  recorded  or  filed,  the  ex- 
tent to  which  they  puriwrt  to  affect  the  prop- 
erty to  which  they  relate,  and  the  book  and 
pages  where  they  are  recorded. 

"Sec.  418.  If  any  county  auditor  to  whom 
an  instrument,  proved  or  acknowledged  ac- 
cording to  law,  or  any  paper  or  notice  which 
may  by  law  be  recorded,  is  delivered  for 
record,  »  •  *  (4)  neglects  or  refuses  to 
make  the  searches  and  to  give  the  certificate 
required  by  this  chapter;  or  if  such  search- 
es or  certificates  are  incomplete  and  defective 
In  any  important  particular  affecting  the 
property  In  respect  to  which  the  search  is 
re<iuested ;  •  *  •  he  Is  liable  to  the  party 
aggrieved  for  the  amount  of  damage  which 
may  be  occasioned  thereby" 
— ^The  county  auditor  is  a  public  abstractor, 
and  that  It  is  his  duty  to  furnish  abstracts 
of  title  on  application,  and  that  these  tract 
indices  are  essential  for  that  purpose.  The 
same  argument  was  made  in  the  case  of 
Smith  V.  Lamping,  supra,  but  was  not  then 
noticed,  because  we  said  that,  when  the  Leg- 
islature adopted  a  system  which  should  be 
followed.  It  excluded  the  Idea  that  some  oth- 
er or  better  system  might  be  adopted  by  the 
county  ofiicerB.  We  think  the  sections  above 
quoted  were  not  Intended  to  make  the  coun- 
ty auditors  public  abstractors,  to  the  extent 
of  requiring  them  to  make  a  complete  list 
of  all  Hens  and  all  transfers  affecting  par- 
ticular pieces  of  land  upon  demand  therefor, 
but,  rather,  were  Intended  to  require  the  au- 
ditor to  search  for  certain  Instruments  to 
which  his  attention  Is  speciflcally  directed  by 
the  applicant,  and,  if  such  Instruments  are 
recorded  or  filed  in  his  office,  to  certify  as 
provided  In  section  417.  Respondents  seek 
to  distinguish  this  case  from  Smith  v.  Lamp- 
ing by  reason  of  the  fact  that  tlie  Indices  In 
this  case  are  already  prepared  and  are  In 
use,  and  by  reason  of  the  further  fact  that 
In  the  Smith  Case  the  county  commissioners 
were  proceeding  to  have  the  indices  prepared 
over  the  objection  and  protest  of  the  county 
auditor,  while  here  the  county  auditor  is  car- 
ing for  the  Indices  voluntarily  by  his  regular- 
ly apimlnted  deiiuties.  We  think  there  is  no 
merit  In  these  distinctions,  because  we  de- 
cided the  Smith  Case  upon  the  principle  that 
the  Legislature  had  provided  what  Indices 
should  be  kept  by  the  county  auditor  and 
other  county  officers,  and  the  judgment  of 
the  Legislature  Is  paramount  upon  the  ques- 
tion. 

Respondents  further  contend  that  the  judg- 
ment should  be  affirmed  because  the  trial 
court  found  that  appellant  was  not  injured 
by  the  keeping  of  these  tract  indices,  for 
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the  reason  tbat  the  cost  of  maintaining  tbem 
Ih  less  than  the  expense  to  the  public  wouid 
be  if  the  indices  were  abolished.  We  can- 
not agree  to  this  contention.  It  is  conceded 
that  it  costs  the  county  $30  per  mouth  to 
Iceep  up  these  indices.  We  have  held  tbat 
they  are  not  lawfully  maintained  by  the  coun- 
ty or  its  officers.  It  follows  that  the  mon- 
ey expended  therefor  Is  being  paid  out  un- 
lawfully, and  that  the  taxpayers  are  injured. 
It  will  not  do  to  say  to  a  public  officer  that, 
because  much  money  is  saved  by  spending  a 
little  unlawfully,  therefore  the  public  is  not 
injured.  Injury  to  the  taxpayers  is  con- 
clusively presumed  from  the  unlawful  ex- 
penditure of  public  money. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  Instructions  to  grant  tbe  relief  prayed 
for. 

FULLERTON,  HADLET,  and  DUNBAR, 
JJ.,  concur. 


MORRISON  V.  BERLIN  et  al. 

(Supreme  Court  of  Washington.     March  23, 
1905.) 

JUDGMENT— ENTBT  OP  VOID  JUDGMENT— VACA- 
TION —  NOTICE  —  ENTBT  OF  VALID  JUDGMENT 
—  EJECTMENT  —  PLEADINGS  —  EXCESSIVE 
CLAIMS— DEMUBRER8— APPEAL. 

1.  While  the  entry  of  a  valid  judgment  bars 
the  court  from  entering  another  judgment  in 
the  same  action  so  long  as  the  first  remains,  not 
vacated  or  reversed,  yet,  if  the  judgment  is  void, 
the  court  may  subsequently  enter  a  valid  judg- 
ment, though  the  void  judgment  remains  un- 
challenged. 

2.  On  the  collateral  attaclE  on  a  judgment  en- 
tered notwithstanding  tbe  existence  of  a  former 
judgment,  which  the  court  entering  the  second 
judgment  found  to  be  void,  it  must  be  presum- 
ed, in  the  absence  of  a  showing  to  the  contrary, 
that  its  finding  as  to  the  invalidity  of  the  first 
judgment  was  based  upon  sufficient  cause. 

3.  A  void  judgment  may  be  set  a«ide,  without 
notice,  either  on  motion  of  a  party,  or  by  the 
court  upon  its  own  motion,  and  a  valid  judgment 
may  be  entered  in  its  place,  so  long  as  it  does 
not  exceed  the  relief  warranted  by  the  com- 
plaint. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  678.] 

4.  Where  a  complaint  stated  a  cause  of  action 
for  the  re<'overy  of  a  lot,  and,  in  response  to  a 
demand  for  a  bill  of  particulars,  plaintiff  set 
out  the  record  of  a  tax  foreclosure  proceeding, 
from  which  it  appeared  that  he  had  lost  title  to 
a  portion  of  the  lot  sued  for,  but  which  did  not 
affect  the  remainder  of  the  lot,  it  was  error  to 
sustain  a  demurrer  to  the  complaint ;  but  plain- 
tiff was  entitled  to  recover,  on  a  proper  show- 
ing, the  portion  of  the  lot  which  was  not  in- 
cluded in  the  foreclosure  proceedings. 

5.  Plaintiff  sued  to  recover  posses-sion  of  a 
lot.  and,  in  response  to  a  demand,  filed  a  bill  of 
particulars  which  showed  that  he  had  lost  title 
to  part  of  the  lot  by  a  tax  foreclosure  sale. 
Thereupon  defendants  demurred  to  the  com- 
plaint, and  the  demurrer  was  sustained.  Held, 
that  i>laintiff's  failure  to  call  the  lower  court's 
attention  to  the  fact  that  the  tax  foreclosure  did 
not  include  the  whole  lot  did  not.  in  the  absence 
of  actual  deceit  on  his  part,  preclude  him  from 
obtaining  a  reversal  of  the  judgment. 


Appeal  from  Superior  Court.  King  Coun- 
ty;  W.  R.  Bell,  Judge. 

Action  by  Pbillips  Morrison  against  J.  B. 
Berlin  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

Charles  E.  Patterson,  for  appellant  John 
G.  Gray,  for  respondents. 

FULLERTON,  J.  The  appellant  broagbt 
this  action,  under  section  5500  of  tbe  Code 
(Ballinger's  Ann.  Codes  &  St),  to  recover 
the  possession  of  lot  18  in  block  25  of  tbe 
city  of  West  Seattle,  and  to  remove  clonds 
from  and  quiet  his  title  thereto.  In  bis  com- 
plaint be  alleged,  in  substance,  tbat  be  vras 
the  owner  and  entitled  to  tbe  possession  of 
tbe  lot  mentioned,  and  tbat  tbe  respondents, 
by  themselves  and  their  tenants,  were  wrong- 
fully in  possession  of  tbe  same,  claiming 
title  thereto  adverse  to  him;  that  they  claim- 
ed title  thereto  by  virtue  of  a  sale  In  a  tax 
foreclosure  proceeding,  wliich  sale  was  void; 
and  that  be  bad  demanded  possession  of  the 
lot,  and  had  tendered  to  tbe  respondents  tbe 
amount  of  taxes,  penalties,  interest,  and  costs 
paid  by  tbe  purchaser  at  tbe  sale  of  tbe  lot 
in  such  proceedings.  In  response  to  a  de- 
mand for  a  bill  of  particulars,  tbe  appellant 
set  out  the  record  of  a  tax  foreclosure  pro- 
ceeding, from  which  it  appeared  tbat  tbe 
east  110  feet  of  tbe  lot  had  been  sold  under 
a  decree  obtained  in  a  proceeding  brought  to 
foreclose  a  certldcate  of  delinquency  issued 
by  tbe  county  for  delinquent  taxes.  On  the 
filing  of  this  bill  of  particulars  the  respond- 
ents demurred  to  tbe  complaint,  which  de- 
murrer the  trial  court  sustained,  and,  on  tbe 
refusal  of  tbe  appellant  to  plead  further,  en- 
tered a  judgment  dismissing  bis  action. 

From  tbe  bill  of  particulars,  it  appears 
that  the  appellant  was  served  personally  in 
the  tax  foreclosure  proceedings,  and  made 
default  therein,  and  tbat  the  court,  after  tbe 
time  for  answering  bad  expired,  entered  what 
on  its  face  purported  to  be  a  judgment  fore- 
closing the  certiflcate.  Later  on  it  entered 
another  judgment  in  tbe  same  proceeding,  in 
which  it  found  that  the  first  judgment  was 
fraudulently  entered,  was  void  and  of  no 
effect,  and  that  tbe  plaintiff  in  that  proceed- 
ing was  entitled  to  have  tbe  same  vacated. 
The  judgment  was  thereupon  adjudged  to 
be  vacated,  and  a  new  Judgment  entered  ac- 
cording to  tbe  demand  of  tbe  complaint.  It 
was  on  this  last  judgment  tbat  tbe  east  110 
feet  of  tbe  lot  in  question  was  sold,  and 
through  which  the  respondents  derive  such 
title  to  the  property  in  question  as  they 
have. 

The  appellant  contends  tbat  tbe  judgment 
is  erroneous  for  two  reasons:  First,  that  tbe 
tax  foreclosure  proceedings  show  that  the 
judgment  entered  therein  is  void;  and.  sec- 
ond, tbat  the  complaint  states  a  good  cause 
of  action  for  the  recovery  of  all  tbat  part 
of  the  lot  other  than  the  east  110  feet  In 
support  of  the  first  proposition  the  appellant 
argues  that  the  entry  of  tbe  first  judgment 
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ezbausted  the  powers  of  the  court;  that  It 
was  a  binding  Judgment,  and  an  end  to  the 
litigation;  and  that  the  court  could  not 
thereafter  enter  another  valid  and  binding 
Judgment  in  the  same  action,  and  hence  the 
sale  under  the  latter  Judgment,  through 
which  the  respondents  claim  title,  was  yoid 
and  passed  no  title.  It  Is  undoubtedly  a 
general  rule  that  the  entry  of  one  judgment 
In  an  action  or  proceeding  bars  the  court 
from  entering  another,  so  long  as  the  first 
remains  on  the  record,  not  vacated  nor  re- 
versed, but  the  rule  has  reference  to  a  valid 
Judgment  If  for  any  reason  the  first  Judg- 
ment is  void  and  of  no  effect,  there  is  no 
objection  to  the  court's  subsequently  enter- 
ing a  valid  Judgment  in  the  action  or  pro- 
ceeding, though  the  first  might  remain  on 
the  record  unchallenged.  But  here  the  court 
found  the  first  Judgment  void  and  declared 
the  same  vacated  at  the  time  it  entered  its 
second  Judgment.  It  is  true,  it  did  this  with- 
out further  notice  to  the  appellant,  and  with- 
out anything  appearing  on  the  face  of  the 
record  to  indicate  that  the  first  Judgment 
was  void,  but  this  is  no  reason  for  declaring 
Its  action  in  entering  the  second  Judgment  of 
no  effect.  The  appellant  is  attacking  the 
proceedings  collaterally,  and  all  intendments 
are  In  favor  of  their  regularity;  and,  inas- 
much as  the  court  found  that  the  first  Judg- 
ment was  void  and  should  be  vacated  and 
f<et  aside,  we  must  presume  that  its  finding 
is  based  upon  sufficient  cause,  since  nothing 
appears  to  the  contrary.  And  of  course,  If 
the  first  Judgment  was  void,  the  court  could 
set  It  aside  without  notice  to  the  respondent, 
either  on  motion  of  the  plaintiff  in  that  ac- 
tion or  its  own  motion,  and  could  enter  up  a 
valid  Judgment  against  the  plaintiff,  so  long 
as  it  did  not  exceed  the  relief  warranted  by 
the  allegations  of  the  complaint. 

As  to  the  second  objection,  we  think  there 
can  be  no  question  that  a  cause  of  action  Is 
stated  in  the  complaint  for  the  recovery  of 
the  portion  of  the  lot  not  included  in  the 
east  110  feet  thereof.  Apart  from  the  bill 
of  particulars,  the  complaint  contained  all 
of  the  essential  allegations  of  a  good  com- 
plaint In  ejectment  to  the  whole  lot;  and,  al- 
though the  bill  of  particulars  did  show  that 
these  allegations  could  not  be  established  as 
to  the  east  110  feet  of  the  same,  the  court 
was  not  Justified  in  sustaining  a  demurrer 
thereto.  The  appellant  is  not  to  be  denied 
the  right  to  recover  that  to  which  he  is  Just- 
ly entitled  simply  because  he  claims  too 
much,  and  the  court  should  have  overruled 
the  demurrer,  and  compelled  the  respond- 
ents to  answer  as  to  their  possession  and 
claims  to  that  part  of  the  property  not  in- 
cluded in  the  foreclosure  sale. 

We  are  aware  that  the  respondents  seek 
to  Justify  this  part  of  the  court's  ruling  by 
the  claim  that  the  appellant  did  not  spe- 
cially call  the  court's  attention  to  the  fact 
that  the  tax  foreclosure  sale  did  not  include 
the  whole  lot,  but  there  is  nothing  in  the 


record  to  substantiate  this  claim.  Much 
less  is  there  anything  showing  actual  de- 
celt,  which  aloue  would  justify  us  in  affirm- 
ing a  Judgment  under  the  circumstances 
shown  here.  The  respondents  seem  to  for- 
get that  they  were  the  demurrants,  and  of 
themselves  owed  a  duty  to  the  court  not  to 
make  their  claims  broader  than  the  facts 
warranted. 

For  the  error  last  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR, JJ.,  concur. 


STATE  ex  rel.  SMALL  v.  FLEMING  et  al. 
(Supreme  Court  of  Washington.     March  22, 

1905.) 

APPEALABLE    OBDEBS— SUSTAININQ    DEMUBBEB. 

An  appeal  does  not  lie  from  an  order  sus- 
taining a  demurrer  to  the  complaint 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §S  309,  688.] 

Appeal  from  Superior  Court,  Snohomish 
County;   John  C.  Denney,  Judge. 

Action  by  the  state,  on  the  relation  of 
Raine  A.  Small,  against  Thomas  C.  Fleming 
and  others,  as  county  commissioners  of  the 
county  of  Snohomish,  and  W.  M.  Ross  as 
county  auditor.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Appeal  dis- 
missed. 

Merrick  &  Mills,  for  appellant  Robert  A. 
Hulbert,  for  respondents. 

PER  CURIAM.  The  respondents  move  to 
dismiss  the  appeal  in  this  case  upon  the 
ground  that  the  same  is  taken  or  sought  to 
be  taken  from  an  order  sustaining  a  demur- 
rer to  appellant's  complaint  This  court  has 
repeatedly  held  that  such  an  order  is  not 
appealable.  Potvin  v.  McCorvey,  1  Wash. 
St  380,  25  Pac.  330;  Olsen  v.  Newton,  3 
Wash.  St  429.  30  Pac  450;  Mason  County 
V.  Dunbar,  10  Wash.  163,  38  Paa  1003; 
Padley  v.  Gregg,  26  Wash.  322,  67  Pac.  72. 

The  motion  must  be  granted,  and  the  ap- 
peal is  hereby  dismissed. 


KROEGER  ▼.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.     March  22, 

1905.) 

8TBEET   BAILR0AD8— PERSONAL    INJUBTES— CON- 

TBIBUTOBY  NEGLIGENCE— PASSENOERS 

—WHO    ABE— EVIDENCE. 

1.  In  an  action  against  a  street  railroad  for 
injuries  to  plaintiff  boarding  a  car  inside  de- 
fendant's street  car  barn,  evidence  held  to  show 
that  defendant  was  not  a  carrier  of  passengera 
in  the  barn,  8o  as  to  render  it  liable  for  negli- 
gence in  tha  construction  of  the  barn. 

2.  Plaintiff  was  injured  in  attempting  to  en- 
ter an  electric  car  through  the  front  entrance, 
which  was  a  dangerous  place  to  enter,  after  the 
signal  to  start  had  been  given,  and  before  it  had 
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emei^ed  from  a  bam  used  for  the  hoasing  and 
repair  of  its  cars,  and  while  the  car  was  not 

to  exceed  three  or  four  feet  from  the  barn  door, 
BO  that  he  would  inevitably  be  caught  in  pass- 
ing through  the  door,  unless  be  got  inside  the 
car  before  it  reached  the  bam  door,  which  he 
failed  to  do ;  all  of  which  dangers  were  open, 
and  which  he  had  a  better  opportunity  to  ob- 
serve than  any  other  person.  Held,  that  he  was 
guilty  of  contributory  negligence  as  matter  of 
law,  which  was  the  direct  and  proximate  cause 
of  his  injuries. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  John  Kroeger  against  the  Seat- 
tle Electric  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  for 
appellant.  Morris  &  Soutbard  and  Benson 
&  Hall,  for  respondent 

PER  CURIAM.  For  some  time  prior  to 
the  18tb  day  of  April,  1902,  the  defendant 
was  engaged  in  operating  a  street  railway 
system  in  the  city  of  Seattle  and  vicinity. 
In  connection  with  its  railway  system  the 
defendant  maintained  a  car  barn  at  the  cor- 
ner of  Fifth  avenue  and  Pine  streets,  which 
was  used  for  the  purpose  of  bousing,  clean- 
ing, and  repairing  its  cars  during  the  night, 
when  not  in  service.  The  middle  or  new 
barn,  where  the  accident  which  gave  rise  to 
this  controversy  happened,  is  00  feet  wide 
and  180  feet  deep,  facing  on  Fifth  avenue. 
There  were  five  tracks  running  from  Fifth 
avenue  Into  this  barn,  and  extending  sub- 
stantially its  entire  length.  For  a  distance 
of  about  8  feet  from  the  sidewalk  on  Fifth 
avenue  the  floor  of  the  baro  was  on  a  level 
with  the  sidewalk.  From  this  point  about 
8  feet  back  of  the  street  line  to  a  point  122 
feet  back  from  the  street  line  the  cement 
floor  of  the  barn  was  constructed  about  4 
feet  below  the  threshold  of  the  barn  and  the 
street  level.  Trestles  were  constructed 
across  this  space,  which  supported  the 
tracks,  thus  leaving  open  pits  below  so  that 
the  running  gear  and  dynamos  of  the  cars 
might  be  inspected  and  repaired  from  be- 
neath the  cars.  Between  the  tracks,  extend- 
ing through  the  barn,  plank  walks  were  laid 
to  enable  the  bam  men  to  pass  between  the 
tracks  from  car  to  car  with  sand  and  other 
supplies,  and  to  facilitate  the  work  of  In- 
spection and  repair.  In  the  rear  of  the  bam, 
and  back  of  the  pits  above  described,  the 
floor  again  rose  to  the  level  of  the  tracks, 
and  here  were  maintained  derricks  and  other 
heavy  machinery  used  in  lifting  the  cars 
when  trucks  or  dynamos  were  in  need  of  re- 
pair. From  15  to  25  cars  were  usually  hous- 
ed In  this  bam  each  night.  These  cars  were 
shifted  about  from  time  to  time  during  the 
night,  and  In  the  early  morning  hours  for 
the  purpose  of  repairs,  and  also  for  the  pur- 
pose of  placing  in  the  front  of  the  bam  the 
cars  first  due  to  leave  in  the  morning.  There 
was  a  "No  Admittance"  sign  on  one  of  the 
trusses  above  the  tracks  In  the  barn,  and  the 
employes  were  instructed  not  to  receive  or 


discbarge  passengers  In  the  bam.  This  rule 
was  not  strictly  enforced,  as  will  hereafter 
appear.  At  the  front  of  the  bam  were  cast- 
iron  columns  on  each  side  of  the  several 
tracks  to  support  the  brick  work  In  the  front 
part  of  the  building.  Doors,  attached  to 
each  of  these  columns  and  to  the  side  walls 
of  the  building,  opened  and  closed  over  tbe 
tracks.  These  doors  were  nearly  always 
open,  except  in  case  of  emergency.  The 
iron  columns  to  which  the  doors  were  hung 
were  less  than  11  feet  apart,  and  did  not 
leave  sufficient  space  for  a  person  to  pass 
in  safety  between  a  car  and  the  door.  The 
first  regular  car  to  leave  this  bam  in  the 
morning  was  the  car  from  Green  Lake, 
which  left  the  bam  at  5:15  a.  m.  For  some 
considerable  time  prior  to  the  18th  day  of 
April,  1902,  a  number  of  persons  were  in  the 
habit  of  going  to  this  barn  for  the  purpose  of 
taking  this  first  car  to  Green  Lake  and  other 
points  distant  from  the  city.  From  the  tes- 
timony it  would  seem  that  from  four  to  six 
persons,  on  an  average,  took  the  first  Green 
Lake  car  every  morning.  A  majority  of 
these  were  police  oflScers,  who  went  off  duty 
at  4  o'clock  in  the  morning,  and  took  this 
first  car  to  reach  their  homes.  The  few 
civilians  who  took  the  car  were  usually  per- 
sons employed  on  the  city  streets  or  else- 
where during  the  night,  and  took  the  car 
for  the  same  purpose.  These  people  would 
reach  the  car  barn  some  time  before  the  car 
was  due  to  leave,  and  would  enter  the  bam 
and  take  their  seats  in  the  car,  there  to  rest, 
read  the  paper,  or  sleep,  as  they  saw  fit. 
So  far  as  the  testimony  discloses,  no  person 
other  than  employes  was  invited  into  the 
barn,  and  none  of  the  above-mentioned  per- 
sons was  forbidden  to  enter  it.  The  em- 
ployJ's  of  the  company  were  abont  the  barn 
in  the  discharge  of  their  duties,  cleaning,  in- 
specting, and  repairing  the  cars,  and  would 
sometimes,  upon  inquiry,  direct  persons  en- 
tering the  bam  which  car  to  take  to  reach 
a  given  destination.  Nearly  all  the  persons 
who  were  witnesses  at  the  trial  testified  that 
they  entered  the  bam  and  took  the  car  there 
for  their  own  convenience,  rather  than  wait 
for  the  car  to  come  from  the  bam.  The 
plaintiff  in  this  action  was  employed  on  the 
city  streets  during  the  night  of  the  17th  day 
of  April,  1902,  and  for  some  time  prior  to 
that  date.  He  quit  work  at  5  o'clock  on  the 
morning  of  the  ISth,  and  went  to  this  car 
bnm  to  take  the  first  Green  Lake  car  to  his 
home  at  Fremont,  as  he  had  done  perhaps 
a  down  times  before.  When  he  reached  the 
car  barn  on  the  morning  in  question,  the 
Green  Lake  car  was  standing  on  the  track, 
almost  ready  to  Start,  the  front  of  the  car 
being  about  even  with  the  front  of  the  bam, 
leaving  the  entrance  at  the  front  of  the  ear 
not  to  exceed  from  two  to  four  feet  distant 
from  the  bam  door.  When  all  was  In  read- 
iness, the  motorman  and  conductor  gave  the 
usual  signals  to  start,  the  car  moved  for- 
ward,   the    plaintiff     attempted     to    enter 
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through  the  front  door  or  entrance  of  the 
car,  and  was  caught  and  crushed  between 
the  car  and  the  bam  door.  While  there  is 
acme  slight  conflict  In  the  testimony  on  mi- 
nor points,  and  some  testimony  of  a  negative 
character  Inconsistent  with  the  above  state- 
ment, the  foregoing  facts  are  so  clearly  es- 
tablished by  the  testimony  as  to  leave  no 
question  of  fact  for  a  ]nry  to  pass  upon. 
The  plaintiff  bronght  this  action  to  recover 
damages  for  the  injuries  thus  received,  and 
from  a  Judgment  in  his  i&vor  this  appeal  is 
taken. 

Two  grounds  of  negligence  are  alleged  in 
the  complaint:  First,  negligence  in  the  con- 
struction and  maintenance  of  the  car  bam; 
and,  second,  negligence  in  the  operation  of 
the  car  by  which  the  respondent  was  in- 
Jnred.  The  answer  is,  in  effect,  a  general 
denial  and  a  plea  of  contributory  negligence. 

The  car  bam  in  question  was  constructed 
and  maintained  for  the  sole  purpose  of  hous- 
ing, Inspecting,  cleaning,  and  repairing  the 
cars  of  the  appellant  company,  and  the  plan 
of  constraction  In  no  manner  affected  or 
concerned  passengers  or  prospective  pass- 
engers so  long  as  the  bam  was  used  for  the 
private  purposes  for  which  it  was  bnilt 
We  cannot  think  that  the  limited  use  made 
of  this  bam  by  the  few  persons  mentioned 
at  the  times  and  under  the  circumstances 
stated  had  the  effect  to  transform  this  place 
from  a  car  bam  and  workshop  Into  a  pass- 
enger station  or  depot.  There  was  nothing 
about  the  place  to  mislead  one,  or  to  Induce 
one  to  believe  that  the  bam  was  a  proper 
place  for  passengers  to  enter  cars  for  rest 
or  for  sleep.  When  a  majority  of  those  per- 
sons entered  the  bam  to  take  the  car,  the 
car  was  standing  on  trestles  over  a  pit,  with- 
out a  crew,  and  It  would  be  going  entirely 
too  far  to  hold  that  the  appellant  was  a  com- 
mon carrier  of  passengers  in  relation  to  a 
car  so  situate.  All  persons  who  entered  this 
bam  to  take  cars  did  so  between  the  hours 
of  5  and  6  o'clock  in  the  morning.  They 
adopted  this  practice  for  their  own  comfort 
and  convenience.  All  their  surroundings  in- 
dicated to  them  clearly  and  fully  the  pur- 
pose for  which  the  bam  was  constructed 
and  used,  and  the  dangers  incident  to  taking 
the  cars  at  that  place.  Considering  all  these 
tacts,  and  more  especially  the  class  of  per- 
sons who  thus  entered  the  bam  in  violation 
of  the  rules  of  the  company,  even  conceding 
■uch  roles  to  have  been  unknown  to  them, 
we  have  no  hesitancy  in  saying  that  the 
api)ellant  was  not  a  common  carrier  of  pas- 
sengers In  this  bam,  and  was  not  responsi- 
ble for  Injuries  resulting  to  passengers  from 
faulty  construction  of  the  barn.  Were  the 
employte  in  charge  of  the  car  negligent  in 
Its  opa«tIon,  and  was  the  respondent  guilty 
of  contributory  negligence?  Ordinarily,  these 
are  questions  of  fact  for  a  Jury,  but  when 
honest  minds  cease  to  differ  upon  the  facts 
of  a  given  case  or  as  to  the  conclusions  to 
be  drawn  therefrom,  the  verdict  of  a  Jury 


mnst  give  way.  It  cannot  Brail  the  respond- 
ent to  say  that  he  did  not  hear  the  custom- 
ary warning  that  the  car  was  about  to  start 
The  warning  was  unquestionably  given,  and 
he  was  either  engaged  in  conversation,  as 
claimed,  and  as  testified  to  by  one  of  his 
own  witnesses,  or  for  other  cause,  for  which 
he  alone  is  responsible,  did  not  bear  It  The 
respondent  attempted  to  enter  the  car  In  a 
dangerons,  ususual  place,  after  the  usual 
signals  for  the  forward  movement  of  the  car 
had  been  given.  He  attempted  to  make  the 
entry  through  a  door  or  entrance  which  was 
not  to  exceed  three  or  four  feet  from  the 
bam  door.  He  would  necessarily  and  In- 
evitably be  caught  and  crushed  unless  he 
succeeded  in  making  the  entrance  before  the 
car  reached  the  door.  All  these  dangers  were 
open  and  apparent  to  him.  He  had  a  better 
opportunity  to  observe  and  avoid  the  dangers 
than  any  other  person.  He  was  either  neg- 
ligent In  not  discovering  or  observing  the 
danger,  or  he  was  reckless  in  his  attempt  to 
avoid  It,  and  there  seems  no  room  to  doubt 
as  a  matter  of  law  that  he  was  guilty  of 
contributory  negligence,  and  that  such  negli- 
gence was  the  direct  and  proximate  cause 
of  his  unfortunate  accident  The  court 
should  have  so  instructed  the  Jury.  We 
think  It  did  so  charge,  in  effect,  bnt  the  In- 
straction  should  have  been  peremptory. 

For  this  error  the  Judgment  Is  reversed, 
with  directions  to  dismiss  the  action. 


(S7  Wash.  593) 
IiAVANWAT  et  aL  T.  GANNON  et  al. 
(Supreme  Court  of  Washington.     March  23, 
1905.) 

FtZADINO  —  CAUSES  OF  ACTION— JOINDER— IJI- 
PROPEB  JOINDEB  —  RARULESS  ERROR— BUILD - 
INO  CONTRAOI^-CBRTlnOATK  OP  ARCHITECT— 
SUFFICIBNOT    or    CEBTIFICATB  —  MECHARIOS' 

UENS— PARTIES— SUBSEQUENT    LIENOR. 

1.  The  improper  joinder  of  a  cause  of  action 
is  no  ground  for  reversal  where  the  verdict  on 
such  cause  of  action  was  in  favor  of  defendant. 

2.  Where  a  building  contract  required  certifi- 
cates from  two  architects,  showing  completion 
of  the  work,  the  architects  being  partners,  but 
shortly  afterwards  the  partnership  was  dissolv- 
ed, and  the  owners  refosed  to  permit  one  of  the 
architects  to  have  anything  to  do  with  the  work, 
and  the  certificates  of  the  other  architect  dur- 
ing the  progress  of  the  work  were  accepted  and 
paid  for  without  objection,  there  was  a  waiver 
of  the  original  provision,  and  the  final  certifi- 
cate of  the  architect  acting  in  relation  to  the 
work  was  sufficient. 

8.  Where  a  bailding  contract  provided  that 
on  full  performance  by  the  contractor,  and  a 
showing  of  no  outstanding  claims  by  reason  of 
work  performed  or  material  furnished  that  could 
be  made  the  basis  of  a  lien,  the  owner  would 
pay  the  contractor  any  balance  remaining  due, 
an  exhibition  by  the  contractor  to  the  owner  of 
receipts  and  voacliers  for  all  labor  and  materi- 
als, showinij  them  all  fully  paid  for,  was  suffi- 
cient to  entitle  the  contractor  to  fall  payment 

4.  Ballinger's  Ann.  Codes  &  St  |  5910,  rel- 
ative to  mechanics'  lien  actions,  provides  that 
those  who  have  filed  lien  claims  prior  to  the 
commencement  of  the  action  shall  be  joined  as 
plaintiSs  or  defendants,  but  that  subsequent  Hen 
claimants  must  apply  to  bs  Joined  as  parties  is 
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intervention.  Held  that,  where  a  subsequent 
lienor  had  not  applied  to  be  made  a  party  to 
plaintiff's  action,  it  was  proper  to  deny  a  mo- 
tion to  make  such  lienor  a  defendant. 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  W.  W.  Lavanway  and  others 
against  John  Cannon  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Atlirmed. 

William  Martin  and  W.  A.  Keene,  for  ap- 
I>ellants.    Benton  Embree,  for  respondents. 

MOUNT,  C.  J.  Respondents  brought  this 
action  In  the  court  below  to  foreclose  a  me- 
chanic's lien,  and  for  other  relief.  The  com- 
plaint. In  substance,  alleges  a  contract  with 
appellants  to  construct  a  certain  building  in 
Seattle,  a  compliance  with  all  the  terms  of 
the  contract,  a  balance  amounting  to  $5,250.80 
due  thereon  from  appellants,  and  a  lien  for 
that  amount  properly  filed  against  the  build- 
ing and  the  land  on  which  the  building  is 
located.  For  a  separate  cause  of  action,  the 
complaint  alleges  that  the  superintendent 
of  the  work  appointed  by  and  acting  for  ap- 
pellants was  incompetent  and  unfit  to  per- 
form his  duties,  which  fact  was  known  to 
appellants;  that  such  superintendent  inter- 
fered with  and  delayed  the  work  of  respond- 
ents under  the  contract,  by  unnecessarily  re- 
quiring changes  and  alterations,  and  then  re- 
quiring the  same  to  be  changed  again  to  the 
original  condition,  by  which  respondents  were 
damaged.  It  further  alleges  that  appellants 
failed  and  neglected  to  have  the  foundation 
ready  for  respondents  at  the  specified  time, 
and  that  damages  were  caused  thereby.  It 
further  alleges  that  appellants  failed  to  fur- 
nish certain  materials  as  agreed,  and  that 
respondents  were  damaged  thereby.  Other 
damages  of  this  character  were  alleged, 
amounting  In  the  aggregate  to  $3,700.  The 
prayer  of  the  complaint  was  for  a  decree 
foreclosing  the  lien  for  $5,250.80  and  costs, 
and  for  a  Judgment  for  damages,  and  for  gen- 
eral relief.  Appellants  filed  a  motion  to 
strike  the  second  cause  of  action  stated  in 
the  complaint,  upon  the  ground  that  two 
causes  of  action  bad  been  improperly  Joined. 
This  motion  was  denied,  and  a  demurrer  was 
then  filed,  based  upon  the  same  ground, 
which  demurrer  was  also  denied.  The  appel- 
lants then  answered,  denying  the  allegations 
of  the  complaint,  and  also  stating  several 
separate  defenses,  one  of  which — and  the 
only  one  necessary  to  be  considered  now — 
was  that  the  contract  provided  that  respond- 
ents should  pay  all  claims  for  labor  and  ma- 
terial furnished  by  them;  that  the  Washing- 
ton Cornice  Company  had  not  been  paid  for 
certain  materials  furnished,  and  had  filed  a 
lien  upon  the  building  for  the  sum  of  $799.90, 
which  was  due  and  unpaid.  Respondents, 
In  reply,  denied  all  the  facts  allpRed  In  these 
several  defenses.  Appellants  then  moved 
the  court  to  require  the  respondents  to  make 
the  Washington  Cornice  Company  a  party 


to  the  action.  This  motion  was  denieJ. 
Subsequently  the  case  came  on  for  trial  upon 
the  Issues  before  the  court  and  a  Jury;  the 
Jury  being  called  as  advisory  upon  the  first 
cause  of  action,  and  to  pass  upon  the  ques- 
tion of  damages  alleged  in  the  second  cause 
of  action.  The  Jury,  after  hearing  all  the 
evidence  in  ttie  case,  found  In  favor  of  ap- 
pellants as  to  the  second  cause  of  action, 
and,  in  answer  to  special  questions  opon  the 
first  cause  of  action,  found  that  there  was 
due  respondents  upon  the  original  contract 
price  $2,000,  and  for  extras  $800.  The  court 
thereafter  disregarded  the  special  findings 
of  the  Jury  upon  the  first  canse  of  action,  and 
found  that  respondents  were  entitled  to  the 
sum  of  $4,328  upon  the  first  cause  of  action, 
and  entered  a  decree  foreclosing  the  lien  for 
that  amount,  together  with  attorney's  fees 
and  costs,  but  dismissed  the  case  as  to  the 
second  cause  of  action  stated  in  the  com- 
plaint. The  appeal  is  prosecuted  from  this 
decree. 

It  is  contended  that  the  lower  court  erred 
in  denying  the  motion  to  strike  and  in  deny- 
ing the  demurrer,  because  actions  ex  con- 
tractu cannot  be  Joined  with  actions  ex  de- 
licto. Lengthy  arguments  are  made  in  the 
briefs  upon  this  question.  But  it  is  not  neces- 
sary to  decide  it  in  this  case,  because,  even 
if  the  second  cause  of  action  was  improperly 
Joined,  both  the  Jury  and  the  court  found  in 
favor  of  appellants  npon  this  canse,  and  a 
judgment  was  finally  entered  dismissing  as 
to  it  The  appellants  have  not  been  injured 
by  the  Joinder,  and  cannot  now  complain 
that  it  was  not  stricken  upon  their  motion. 
If  the  court  had  considered  this  second  cause 
of  action,  and  found  upon  it  in  favor  of  the 
respondents,  it  would  then  be  necessary  for 
us  to  decide  the  question  presented.  Where 
it  is  entirely  eliminated  by  a  decree  in  favor 
of  the  appellants,  there  can  be  no  error  of 
which  the  appellants  may  complain. 

It  is  next  contended  that  the  lower  court 
should  have  found  upon  the  facts  in  fa- 
vor of  appellants,  for  three  reasons:  (1)  That 
the  contract  required  certificates  from  two 
architects  sliowing  completion  of  the  work, 
while  the  evidence  shows  that  such  certifi- 
cate was  signed  by  but  one  of  these  archi- 
tects; (2)  that  the  contract  provided  that  the 
respondents  should  pay  all  claims  which 
might  become  liens  upon  the  property  before 
final  payment  should  become  due;  and  (3> 
that  the  evidence  is  not  sufficient  to  support 
the  findings  in  favor  of  the  respondents. 
This  last  reason  is  based  upon  the  first  two 
stated.  Upon  the  first  of  these  points,  the 
architects  named  in  the  contract,  Donnellan 
and  Donahue,  were  copartners  engaged  as 
architects  at  the  time  the  contract  was  en- 
tered into.  Shortly  after  that  time  this  co- 
partnership was  dissolved,  and  the  appellants 
refused  to  permit  the  architect  Donahue  to 
superintend  or  direct  the  construction  of  the 
building,  or  assist  therein  in  any  way,  and  he 
did  not  do  so.    The  wliole  work  w«s  carried 
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on  under  the  sole  direction  of  tbe  other  arcM- 
tect,  Mr.  Donnellan,  and  both  the  appellants 
and  respondents  acquiesced  therein.  Ap- 
pellants accepted  Mr.  Donnelian's  certificates 
of  estimates  during  the  progress  of  the  work, 
and  paid  the  same  without  ohjection.  While 
the  contract  provided  that  estimates  and  cer- 
tlflcates  of  worii  done  should  be  issued  hj 
P.  J.  Donahue  and  J.  J.  Donnellan,  superrls- 
ing  architects,  yet  this  provision  could  be 
waived  by  common  consent,  and,  no  doubt, 
was  waived,  under  the  circumstances  stated, 
so  that  Mr.  Donnellan  alone  was  the  only 
one  who  was  authoriised  to  issue  certificates 
required  by  the  contract  Fitts  v.  Reinhart, 
102  Iowa,  311,  71  N.  W.  227;  Griffith  v. 
Happersberger,  86  Cal.  605,  25  Pac.  137.  487; 
Smith  V.  Alker,  102  N.  Y.  87,  6  N.  B.  791;  9 
Cyc.  646.  Upon  the  second  point  the  con- 
tract provides:  "And  it  is  further  understood 
and  agreed  that  upon  the  completion  of  said 
work  on  said  building,  and  within  ten  days 
thereafter,  upon  a  certificate  issued  by  the 
architects,  that  said  work  has  been  com- 
pleted in  accordance  with  said  plans  and 
specifications,  and  that  the  said  second  party 
has  done  and  performed  his  said  contract  in 
every  particular,  and  upon  a  showing  made 
that  there  are  outstanding  no  claims  by  rea- 
son of  work  performed,  or  material  fur- 
nished, which  could  be  made  the  basis  of  a 
lien  upon  the  said  building,  said  first  party 
agrees  to  pay  to  said  second  party  the  bal- 
ance remaining  due  and  unpaid  on  said  con- 
tract to  said  second  party.  It  Is  further 
agreed  that  should  there  be  any  claims  out- 
standing on  account  of  labor  performed,  or 
material  furnished,  which  might  be  made  the 
basis  of  a  lien  upon  said  building,  said  first 
party  shall  have  the  right  to  retain  out  of 
any  payment  due  or  thereafter  to  become 
due,  an  amount  sufficient  to  discharge  such 
claims  or  obligations.  And  should  there 
prove  to  be  any  such  claims,  after  all  pay- 
ments are  made,  the  said  second  party  shall 
refund  to  the  first  party  all  moneys  that  the 
latter  may  be  compelled  to  pay  In  dischar- 
ging any  lien  on  said  premises  made  obliga- 
tory In  consequence  of  said  second  party's 
default"  The  trial  court  found,  and  there 
is  evidence  to  support  the  findings,  that  the 
building  was  completed;  that  the  architect 
in  charge  thereof  had  issued  in  good  faith 
his  final  certificate  to  the  effect  that  the 
building  bad  been  completed  in  accordance 
with  the  contract,  and  that  respondents  had 
fully  performed  the  contract,  and  that  there 
was  still  due  the  respondents  thereon  the 
sum  of  $3,088  (this  amount  did  not  include 
extras  for  which  a  separate  allowance  was 
made);  that  thereupon  respondents  made  a 
showing  to  appellants  that  there  were  no 
claims  outstanding  which  could  be  made  the 
basis  of  a  lien  upon  the  said  building,  and 
exhibited  receipts  and  vouchers  for  all  laI)or 
performed  and  materials  furnished  for  said 
building  to  and  for  said  respondents,  show- 
ing that  said  materials  and  labor  were  fully 


paid  for.  This  was  certainly  all  that  was  re- 
quired of  the  respondents,  under  the  provi- 
sions of  the  contract,  to  show  that  the  bal- 
ance of  the  contract  price  was  then  due.  It 
is  alleged  in  the  answer  of  appellants  that 
the  Washington  Cornice  Company  had  filed 
a  lien  upon  the  building  for  materials  and 
labor  furnished  In  the  construction  of  the 
building,  claiming  a  balance  due  of  $799.90. 
The  answer  does  not  state  when  this  lien  was 
filed,  but  it  appears  to  have  been  filed  after 
the  respondents'  action  was  commenced.  Ap- 
pellants, upon  filing  their  answer,  moved  the 
court  to  require  the  respondents  to  make  the 
Washington  Cornice  Company  a  party  to 
this  action.  This  motion  was  denied,  and  we 
think  correctly  so,  because  the  statute,  at 
section  6910,  2  Balllnger's  Ann.  Codes  &  St., 
provides  that  all  persons  who  prior  to  the 
commencement  of  the  action  have  filed  lien 
claims  against  the  same  property  shall  be 
joined  as  plaintiffs  or  defendants.  Those 
who  file  claims  of  liens  subsequently,  of 
course,  cannot  be  made  parties.  Subsequent 
Hen  claimants,  by  the  terms  of  the  statute, 
are  not  permitted  to  bring  an  independent 
action.  They  must  apply  to  the  court  to  be 
Joined  as  parties  thereto  by  way  of  interven- 
tion. The  Washington  Cornice  Company 
did  not  so  apply. 

Numerous  errors  are  alleged  In  the  in- 
structions given  by  the  court  to  the  jury. 
It  is  not  necessary  to  consider  these,  be- 
cause the  only  question  which  the  jury  pass- 
ed upon  was  the  appellants'  liability  upon 
the  second  cause  of  action.  This  finding  was 
in  appellants'  favor.  The  other  questions 
are  reviewable  here  de  novo,  and  upon  them 
we  are  satisfied  with  the  findings  of  the 
lower  court 

Respondents  ask  for  a  further  allowance  in 
this  court  for  attorney's  fees  here.  It  has 
not  been  the  practice  of  this  court  to  allow 
independent  attorney's  fees  in  this  court  in 
cases  of  this  character.  We  think  such  al- 
lowances are  more  properly  within  the  juris- 
diction of  the  trial  court,  to  be  allowed  at 
the  time  of  the  trial.  Four  hundred  dollars 
was  80  allowed,  and  we  think  that  amount 
was  sufficient.  The  request  is  therefore  de- 
nied. 

There  is  no  error  in  the  record,  and  the 
Judgment  of  the  lower  court  is  affirmed. 

DUNBAR,  HADLEY,  and  FULLERTON, 
JJ.,  concur. 


YAKIMA  VALLEY  BANK  v.  McALLISTER. 

(Supreme  Court  of  Washington.     March  23, 

1905.) 

NOTE  —  INDORSEMENT  —  VALIDITY — FBAUDU- 
LEXT  THICK— BONA  FIDE  HOLDER— AITION— 
EVIDENCE — ADMISSIBILITY — HARMLESS   ERROR 

1.  Where  the  maker  of  a  note  payable  to  him- 
self is  induced  by  a  fraudulent  trick  to  indorse 
it,  without  knowledge  on  his  part  of  having  in 
fact  indorsed  it,  and  without  having  had  any 
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intention  to  indorse  It  at  the  time  the  indorse- 
ment was  obtained,  be  is  not  liable  thereon,  even 
to  a  bona  fide  holder. 

2.  Where  the  defendant  in  an  action  on  a 
note  alleges  in  defense  that  his  indorsement  of 
the  note  was  procured  by  a  fraudulent  trick, 
and  without  any  intention  on  his  part  to  in- 
dorse it,  evidence  of  the  perpetration  of  a  similar 
trick  on  other  persons  by  those  who  ohtained 
the  defendant's  indorsement  is  admissible,  even 
as  against  a  bona  fide  holder,  to  show  a  general 
scheme  to  defraud. 

3.  Where  the  defendant  in  an  action  on  a  note 
by  a  bona  fide  holder  alleged  that  his  indorse- 
ment thereof  was  procured  by  a  fraudulent  triolt, 
and  without  any  intention  on  his  part  to  indorse 
it,  any  error  in  the  admission  of  testimony  tend- 
ing to  show  a  perpetration  of  a  similar  trick  on 
other  persons  by  those  who  obtained  the  defend- 
ant's indorsement  was  cured  by  the  court's  with- 
drawal from  the  consideration  of  the  jury  of 
the  question  of  fraud  and  failure  of  considera- 
tion as  affecting  a  bona  fide  holder. 

Appeal  from  Superior  Court,  Yakima  Coun- 
ty; Frani;  H.  Rudkln,  Judge. 

Action  by  the  Yakima  Valley  Bank  against 
Charles  McAllister.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Snyder  &  Preble,  for  appellant. 

DUNBAR,  J.  This  action  was  brought  by 
the  Yalilma  Valley  Bank,  a  corporation, 
against  the  respondent,  upon  a  promissory 
note  for  $790.20,  dated  November  20,  1902, 
signed  on  the  face  thereof  by  the  defendant, 
Charles  McAllister,  payable  to  the  order  of 
said  Charles  McAllister,  and  puri)orting  to 
bear  his  Indorsement  upon  the  back  thereof. 
The  complaint  Is  the  ordinary  complaint  for 
recovery  upon  a  negotiable  promissory  note; 
alleges  execution  and  delivery  of  the  note  by 
defendant  to  one  J.  B.  Pugsley,  and  the 
transfer  before  maturity  to  plaintiff,  for  a 
valuable  consideration,  in  the  ordinary  course 
of  business.  The  answer  denies  the  execu- 
tion of  the  note,  and  alleges,  by  way  of 
affirmative  defense,  that  the  note  was  with- 
out consideration,  in  that  it  was  signed  on 
the  face  thereof  by  the  said  defendant  in 
the  sum  of  $7U0.20,  the  amount  of  the  an- 
nual premium  upon  a  $10,000  life  Insurance 
policy  upon  defendant's  life,  which  said 
Pugsley  and  one  E.  B.  Place,  associated  with 
Pugsley  in  business,  agreed  to  thereafter 
deliver  to  defendant,  upon  the  express  un- 
derstanding between  defendant  and  said 
Pugsley  and  Place  that  the  note  was  not  to 
be  binding,  and  was  to  be  returned  to  de- 
fendant, if,  upon  an  examination  of  the 
said  policy,  defendant  would  not  accept  the 
same,  and  that  defendant  did  not  accept 
said  policy;  that  the  defendant  did  not  in- 
tend to  sign  his  name  upon  the  back  of  said 
note,  but  that,  as  a  part  of  said  transaction 
with  Pugsley  and  Place,  he  8igne<l  his  name 
to  a  contract  releasing  the  Insurance  com- 
pany from  liability  in  case  of  his  death 
while  said  policy  was  In  his  custody  for 
Inspection,  and  before  he  had  accepted  It; 
and  that.  In  signing  said  contract,  his  signa- 
ture penetrated  through  the  paper  upon  which 
said  contract  was  written,  and  appeared  as 


an  Indorsement  on  said  note.  This  Is  the 
substance  of  the  answer.  The  answer,  how- 
ever, also  alleged  that  the  plaintiff  had  no- 
tice of  the  infirmity  of  the  note  before  he 
paid  for  the  same.  This  was  denied  by  the 
reply  of  the  plaintiff.  Upon  these  allega- 
tions the  case  went  to  trial.  The  te.itimony 
of  the  defendant  was  to  the  effect  that  Pugs- 
ley and  Place  solicited  him  to  take  Insur- 
ance in  the  Home  Mutual  Life  Insurance 
Society  «t  New  York  City,  and  that  he 
agreed  to  take  a  policy  for  $10,000  on  the 
condition  that,  when  he  bad  examined  the 
policy  and  had  submitted  it  to  his  legal  ad- 
visers. It  corresponded  with  the  representa- 
tions made  by  the  solicitors,  and  that  be  was 
to  have  until  tlie  1st  day  of  January  to  de- 
termine, the  application  being  made  upon 
the  20tli  of  November,  1002;  that  the  so- 
licitors or  agents  of  the  comimny  represented 
to  him  that  it  would  be  necessary  for  him 
to  draw  up  a  note  payable  to  himself,  and 
signed  by  himself,  as  an  earnest  of  his 
intention  to  do  business  with  the  company, 
and  that  it  was  also  necessary  for  him  to 
sign  a  contract  releasing  the  company  from 
liability  to  him  in  case  he  should  die  before 
the  final  consummation  of  the  contract,  they 
representing  to  him  that  the  note  could  not 
be  collected  off  of  him  without  an  indorse- 
ment, and  that  he  would  be  safe  In  giving 
them  the  note;  that  the  transaction  occur- 
red in  the  corral  of  a  farm  In  Yakima  coun- 
ty; that  he  was  Instructed  to  sign  the  ap- 
plication and  the  release,  and  that  he  did 
so;  that  a  book  with  several  papers  upon 
It,  placed  there  with  the  ostensible  purpose 
of  making  it  smooth,  was  handed  him  to 
write  upon,  and  a  fountain  pen  furnished 
by  the  agents,  with  the  instruction  to  bear  on 
hard,  as  the  pen  was  stiff;  that  be  was 
afterwards  Informed  by  the  bank,  the  plain- 
tiff, that  they  bad  purchased  a  note  signed 
by  him  in  the  sum  of  $790.20  in  favor  of  him- 
self, and  Indorsed  by  him  on  the  back  there- 
of. This  Indorsement  he  denied  having 
made;  his  theory  being  that,  by  the  fraudu- 
lent manipulation  of  tlie  solicitors,  the  ink 
had  been  transmitted  through  the  agreement 
which  he  signed  onto  the  back  of  the  note 
which  had  been  placed  there  for  the  pur- 
pose of  receiving  the  signature,  and  that  he 
knew  nothing  about  the  note  having  been 
indorsed  until  he  was  notified  by  the  bank; 
admitting  that  the  signature  was  his,  or 
very  much  like  his,  and  alleging  that  It 
was  a  trick  and  a  fraud;  Insisting  that  the 
signature  had  been  obtained  through  the  per- 
petration upon  bim  of  a  trick  and  a  fraud, 
and  that  it  was  not  In  fact  bis  signature. 
Judgment  was  rendered  In  favor  of  the  de- 
fendant. 

A  demurrer  was  interposed  to  the  affirma- 
tive answers  of  the  defendant,  which  was 
overruled,  and  the  action  of  the  court  In 
overruling  the  demurrer  la  the  first  error 
assigned;  the  appellant  contending  tliat  the 
allegations  of  fi-aud  do  not  amount  to  a 
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denial  that  the  defendant  Indorsed  the  note; 
that  the  answer,  In  legal  eCect,  admits  the 
execution  of  the  note,  and,  at  most,  only 
tenders  Issue  as  to  Its  Talldity:  that  the 
charges  of  mala  fides  are  not  distinctly  set 
forth,  BO  that  plaintiff  may  know  the  charges 
he  has  to  meet;  and  that,  if  the  note  was 
Indorsed  through  the  physical  act  of  the  de- 
fendant, he  Is  responsible  for  the  payment  of 
the  note,  and  for  the  results  of  that  physical 
act,  to  an  Innocent  purchaser.  This  we 
think  la  not  the  law  under  any  authority. 
It  is  not  the  physical  act  which  constitutes 
a  transaction  of  this  kind,  but  it  Is  the  In- 
tention of  the  parties  to  the  contract.  It  la 
true  that.  If  a  party  by  any  negligent  act  la 
the  cause  of  an  investment  made  by  an  In- 
nocent person  on  the  strength  and  credit  of 
that  act,  be  cannot  escape  liability;  but.  If 
the  matters  set  forth  In  the  answer  are  true, 
there  was  no  action  on  the  part  of  the  de- 
fendant at  all,  BO  far  as  indorsing  the  note 
was  concerned.  The  Indorsement  was  the 
effect  of  a  fraudulent  device  and  trick,  which 
the  defendant  was  In  no  way  responsible  for. 
Several  succeeding  assignments  are  based 
upon  the  action  of  the  court  In  admitting 
over  the  objection  of  the  appellant  the  testi- 
mony of  nnmerous  witnesses  to  the  effect  that 
Pugsley  and  Place  had  perpetrated,  in  the 
Judgment  of  the  witnesses,  the  same  fraud 
upon  them.  In  like  transactions.  It  was  tes- 
tified by  witnesses  O'Nell,  Purdln,  Kandle, 
and  Chamberlain  that,  diirlng  the  same 
month  in  which  this  transaction  with  re- 
spondent occurred,  these  solicitors  had  ob- 
tained their  Indorsement  of  notes  In  the  same 
manner  and  nnder  the  same  circumstances 
which  were  related  on  the  witness  stand  by 
the  respondent;  and  it  is  noticeable  that 
there  was  a  similarity  of  methods  in  each 
instance.  Tlie  business  was  not  transacted 
as  it  ordinarily  is  in  a  house  or  upon  a 
table,  but  the  plan  was  to  obtain  tbese  sig- 
nature out  of  doors,  by  the  buggy  in  which 
these  men  traveled;  and  In  each  Instance, 
with  one  exception,  the  signatures  were  writ- 
ten upon  a  pocketbook  with  documents  and 
papers  on  top  of  it,  under  circumstances  that 
would  be  as  liable  to  challenge  the  attention 
of  the  parties  signing  as  would  the  Interposi- 
tion of  the  note  under  the  agreement  signed 
upon  a  table.  In  each  Instance  these  parties 
swore  that  they  did  not  indorse  the  note 
which  they  had  made  ont  to  themselves,  and 
knew  nothing  about  their  having  executed 
such  a  note  until  notice  came  to  them  to  that 
effect  from  the  bank,  and  that  they  had  paid 
the  notes  rather  than  to  risk  a  lawsuit  with 
the  company;  in  many  Instances  the  notes 
being  small.  It  is  Insisted  by  the  appellant 
that  this  testimony  was  inadmissible,  and 
reliance  is  placed  upon  the  case  of  McKay 
V.  Russell,  3  Wash.  St  878,  28  Pac.  908, 
28  Am.  St  Rep.  44;  and  it  might  appear 
at  first  blush  that  that  case  was  In  point 
in  favor  of  appellant's  contention.  In  that 
case,  which  was  an  action  to  recover  money 
7»  P.— 71 


paid  npon  a  contract  for  the  sale  of  real  es- 
tate on  the  ground  that  the  sale  was  procured 
by  fraudulent  representations,  it  was  held 
that  it  was  inadmissible  to  show  that  In  a 
similar  transaction  prior  thereto  defendants 
had  made  like  misrepresentations  to  another 
party.  But  an  examination  of  that  case  falls 
to  show  that  there  was  any  testimony  offered 
that  would  show  a  general  scheme  connect- 
ing the  transaction  which  it  was  sought  to 
prove  with  the  transaction  which  was  in  is- 
sue in  tlie  case.  It  is,  no  doubt  true,  as  a 
general  proposition,  that  testimony  tending 
to  show  that  a  person  has  committed  another 
crime  la  not  admissible  for  the  purpose  of 
showing  the  probability  of  bis  commission  of 
the  crime  charged.  But  it  is  equally  true 
that  it  is  competent  to  show  a  general  scheme 
to  defraud,  so  connected  with  the  case  und» 
consideration  by  time  and  circumstances  that 
it  will  have  a  tendency  to  raise  the  presump- 
tion that  the  fraud  charged  was  a  part  of 
the  general  scheme  so  proven.  This  court 
held  in  Oudln  v.  Grossman,  16  Wash.  519,  46 
Pac.  1047,  that  in  an  action  to  recover  a  sum 
of  money  which  plaintiff  had  been  Induced  to 
pay  for  the  purchase  of  a  mine  in  reliance 
upon  false  representations  of  the  defendants, 
evidence  was  admissible,  showing  that  the 
defendants  bad  made  representations  to  oth- 
er parties  than  plaintiff,  and  to  people  ir 
the  vicinity  generally,  regarding  the  exist- 
ence and  character  of  the  mine  and  the  value 
of  its  ores;  such  representations  being  part 
of  one  continuous  scheme  or  transaction  for 
the  purpose  of  selling  the  mine  to  any  one 
that  could  be  induced  to  buy.  And  so,  in 
this  case,  the  testimony,  if  true,  showed  ccm- 
cluslvely  a  general  scheme  to  perpetrate  this 
particular  kind  of  a  fraud  upon  the  people 
of  a  certain  neighborhood  at  the  same  time 
for  the  purpose  of  selling  them  insurance  pol- 
icies. The  rule  is  thus  clearly  announced 
in  14  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp. 
186,  197:  "A  charge  of  fraud  in  a  particu- 
lar transaction  cannot  be  proved  by  evidence 
of  other  and  independent  frauds  of  the  par- 
ty charged,  though  in  a  similar  transaction, 
unless  it  appears  that  there  is  such  a  connec- 
tion between  the  transactions  as  to  author- 
ize the  inference  that  the  frauds  are  both 
parts  of  a  general  scheme  or  purpose  to  de- 
fraud. *  *  *  If  the  other  fraud  as  to 
which  evidence  is  offered  is  similar  in  char- 
acter to  the  fraud  alleged,  and  so  connected 
with  the  transaction  under  investigation  in 
point  of  time  and  otherwise  as  to  reasonably 
authorize  the  Inference  that  both  frauds  were 
in  pursuance  of  a  general  scheme  or  purpose 
to  defraud  in  such  cases,  the  evidence  is  ad- 
missible. This  is  well  settled,  as  a  general 
rule,  though  in  Its  application  there  la  not 
entire  nnanimlty  in  the  cases.  The  chief  rea- 
son for  admitting  evidence  of  other  frauds 
In  such  a  case  is  tbat  where  transactions  of 
a  similar  character  by  the  same  party  are 
closely  connected  in  time,  the  Inference  is 
reasonable  that  they  proceed  from  the  same 
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motive."  The  Supreme  Court  of  the  United 
States  has  spolcen  plainly  on  this  proposition 
In  New  York  Mutual  Life  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  6  Sup.  Ct.  8T7,  29  L. 
Ed.  997.  Suit  was  brought  by  an  assignee  of 
a  policy  of  life  insurance,  obtained  on  the 
application  of  the  assured  at  the  instigation 
of  the  assignee,  to  recover  of  the  insurers, 
after  the  death  of  the  assured ;  and  the  de- 
fendants set  up  that  it  was  plaintHTs  pur- 
pose, in  procuring  the  insurance  to  be  ob- 
tained, to  cheat  and  defraud  defendants,  and 
offered  to  show  that  he  efTected  insurances 
upon  the  life  of  the  assured  In  other  com- 
panies at  or  about  the  same  time  for  the  like 
fraudulent  purpose ;  and  It  was  held  that  the 
testimony  was  admissible.  In  the  course  of 
the  opinion,  it  is  said:  "A  repetition  of  acts 
of  the  same  character  naturally  indicates 
the  same  purpose  in  all  of  them ;  and  if, 
when  considered  together,  they  cannot  be  rea- 
sonably explained  without  ascribing  a  par- 
ticular motive  to  the  perpetrator,  such  mo- 
tive will  be  considered  as  prompting  each 
act."  Citing  Butler  v.  Watklns,  13  Wall. 
450,  20  L.  Ed.  629,  where  it  was  said:  "In 
actions  for  fraud,  large  latitude  is  always 
given  to  the  admission  of  evidence.  If  a 
motive  exist  prompting  to  a  particular  line 
of  conduct,  and  it  be  shown  that  in  pursu- 
ing that  line  a  defendant  has  deceived  and 
defrauded  one  person.  It  may  justly  be  In- 
ferred that  similar  conduct  towards  another 
at  or  about  the  same  time,  and  In  relation 
to  a  like  subject,  was  actuated  by  the  same 
spirit."  This  case  also  cites  many  cases  In 
support  of  this  view  of  the  law.  We  think 
that,  while  it  is  difficult  to  apply  the  rule 
to  varying  circumstances,  the  circumstances 
surrounding  these  transactions,  as  shown 
by  the  testimony,  bring  the  case  squarely 
within  the  rule  that  testimony  tending  to 
show  a  general  scheme  to  perpetrate  a  fraud 
is  admissible. 

But  even  if  the  admission  of  this  testi- 
mony had  constituted  reversible  error,  it  was 
cured  by  the  instructions  of  the  court,  which 
we  think  were  more  favorable  to  the  appel- 
lant than  they  should  have  been.  After  the 
conclusion  of  the  testimony,  the  court,  evi- 
dently taking  the  view  of  the  law  that  this 
testimony  could  not  be  admitted  as  against 
a  bona  flde  purchaser  of  the  note.  Instructed 
the  Jury  as  follows:  "This  case  has  been 
tried  upon  two  theories,  and  evidence  has 
been  received  here  by  the  court  in  support 
of  each  theory.  Part  of  the  testimony  re- 
ceived here,  in  the  opinion  of  the  court.  Is 
entirely  competent  in  support  of  one  of  these 
theories,  but  It  is  incompetent  in  support  of 
the  other  theory.  These  two  theories  are 
these:   First,  that  the  plaintiff  in  this  action 


was  a  bona  flde  holder  of  the  promissory  note 
in  suit;  and,  second,  that  the  plaintiff  was 
not  a  bona  flde  holder  of  the  promissory  note 
in  suit"  Ttten  the  court  proceeds  to  state 
what  a  bona  fide  bolder  is,  and  says:  "Un- 
der the  admitted  facts  in  this  case,  I  charge 
you,  as  a  matter  of  law,  that  the  plaintiff 
in  this  action  is  a  bona  fide  holder  of  the 
note  in  suit."  Continuing,  the  court  says: 
"Certain  testimony  was  received  here  tending 
to  show  that  other  notes  were  received  by 
these  parties  by  the  same  means.  In  the  opin- 
ion of  the  court,  this  testimony  was  compe- 
tent, as  tending  to  show  that  the  note  was 
obtained  by  fraud  and  without  consideration. 
But  these  questions  of  fraud  and  failure  of 
consideration  the  court  now  withdraws  from 
you,  and  I  charge  you,  as  a  matter  of  law. 
that  you  cannot  consider  in  this  trial  the  tes- 
timony relating  to  the  other  acts,  if  any,  conj- 
raltted  In  this  case.  In  other  words,  proof 
tending  to  show  other  forgeries,  or  tending 
to  show  the  obtaining  of  other  notes  under 
like  circumstances.  Is  not  competent  as  to 
whether  this  note  was  or  was  not  indorsed, 
and  you  cannot  considw  it  in  that  light.  Tlie 
only  question  that  I  will  submit  to  you,  as 
X  have  stated,  is  the  one  in  answer  to  the 
question  as  to  whether  this  defendant  in- 
dorsed bis  name  on  the  back  of  this  note.*' 
It  is  alleged  that  the  court  erred  in  that 
part  of  the  Instruction  quoted  alwve,  viz.: 
"In  the  opinion  of  the  court,  this  testimony 
was  competent  as  tending  to  show  that  the 
note  was  obtained  by  fraud  and  without  con- 
sideration." But  a  glance  at  the  Instructions 
In  the  record  shows  that  the  court  withdrew 
this  testimony  from  the  consideration  of  the 
Jury  by  withdrawing  from  their  considera- 
tion the  question  of  fraud  and  failure  of  con- 
sideration as  affecting  a  bona  flde  holder. 
We  will  not  specially  review  the  alleged  er- 
rors in  refusing  to  Instruct,  for  we  think 
the  instructions  of  the  court,  as  given,  cov- 
ered the  whole  case,  and  were  favorable  to 
appellant  Nor  did  the  court  err  In  re- 
fusing to  admit  the  so-called  expert  testi- 
mony In  relation  to  the  genuineness  of  the 
signature.  The  signature  had  been  denied 
by  the  answer,  and  the  burden,  under  such 
circumstances,  was  upon  the  plaintiff,  in  his 
case  In  chief,  to  prove  the  signature;  and. 
being  offered  only  In  rebuttal,  it  was  not  com- 
petent. Nor  do  we  think  that  the  somewhat 
heated  expressions  of  counsel  in  the  argu- 
ment of  the  case  would  Justify  a  reversal  of 
the  Judgment. 

No  discernible  error  appearing  in  the  rec- 
ord, the  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLEY  and  TXTLr- 
LERTON,  JJ.,  concur. 
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STATE  V.  RUTLEDGB. 

(Supreme  Court  of  Wasbington.     March  21, 

1903.) 

PERJUBT  —  EVIDENCE  —  CRIMINALS— IDENTIFI- 
CATION—OPINION— WEIGHT    OF   EVIDENCE. 

1.  Defpndant,  in  a  prior  prosecution  of  oth«r« 
for  robbery.  tPHtified  that  on  the  night  of  the 
robbery  one  of  the  alleged  robbers  was  in  an- 
other town.  18C  miles  from  the  place  where  the 
robbery  occurre<l.  In  a  prosecution  of  detenu- 
ant  for  perjury  the  person  robbed  testified  tliat 
he  gave  a  description  of  tlie  robber.s  to  a  police 
officer  of  the  city,  whereupon  the  officer  testified 
that  he  received  such  destTiption  on  the  morn- 
ing after  tlie  robbery,  and  that  be  started  to 
hunt  for  two  persons  as  the  men  who  did  the 
job,  one  being  the  man  whom  defendant  had  tes- 
tified was  absent.  Htld,  that  admitting  such  ev- 
idence was  prejudicially   erroneous. 

2.  The  police  oflicer  was  not  entitled  to  tes- 
tify as  an  expert  that  he  identified  such  persons 
as  the  robbers  from  the  mere  general  descrip- 
tions received  from  the  person  alleged  to  have, 
been  robbed. 

3.  In  a  prosecution  for  perjury  a  convictioB 
may  be  sustained  on  the  testimony  of  one  wit- 
ness and  corroborating  circumstances  so  strong 
that,  with  the  testimony  of  the  witness,  it  will 
convince  the  jury  beyond  a  reasonable  doubt, 
though  such  corroborating  circumstances  are  not 
equivalent  to  the  testimony  of  another  witness. 

4.  The  nec('s.sit.v  for  a  charge  in  a  prosecution 
for  p4>rjury  that  a  conviction  cannot  be  sus- 
tained on  the  testimony  of  a  single  witness  is 
not  obviated  by  the  fact  that  more  than  one  wit- 
np.«s  testified  to  the  perjury. 

[Ed.  Note. — For  cases  in  point,  see  vol,  39, 
Cent.  Dig.  Criminal  Law,  §§  125,  138.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;   William  E.  Richardson,  Judge. 

Frank  Rutledge  was  convicted  of  perjury, 
and  lie  appeals.    Reversed, 

Robertson,  Miller  &  Rosenbaupt,  for  ap- 
pelUnt.  Horace  ICIiuball  uud  It.  M.  Barn- 
bart,  for  tbe  State. 

RUDKIN,  J.  About  9  o'clock  on  the  even- 
lug  of  April  4,  1903,  one  Miller  was  as- 
saulted and  rolibe<l  by  three  masked  men  in 
his  butcher  shop  in  the  city  of  Spokane.  An 
information  was  filed  in  the  superior  court 
of  Spokane  county  against  Frank  Fair  and 
Sam  Eder,  charging  them  with  the  commis- 
sion of  said  crime.  At  the  trial  of  Fair  the 
defendant  Rutledge  -was  a  witness  in  his  be- 
half, and  as  sucb  witness  testified  that  he 
was  in  the  town  of  Prosser,  186  miles  from 
the  city  of  Spokane,  on  the  4th  day  of  April, 
1903,  and  that  he  saw  Fair  In  said  town  of 
Prosaer  on  the  evening  of  said  day  between 
the  hours  of  9  and  10  o'clock.  Thereafter 
an  Information  was  filed  In  the  same  court 
against  the  defendant  Rutledge,  charging 
him  with  the  crime  of  perjury,  the  perjury 
being  assigned  upon  the  testimony  above  set 
forth.  The  defendant  was  convicted,  and 
from  the  Judgment  and  sentence  of  the  court 
this  appeal  is  taken. 

Numerous  errors  are  assigned  on  the  rul- 
ings of  the  court  sustaining  objections  to 
questions  propounded  to  several  of  the  Jurors 
on  their  voir  dire  examination.  The  state 
insists  that  these  rulings,  with  one  or  two 


minor  exceptions,  are  not  p»H>erly  before  us 
for  review,  and,  inasmuch  as  the  same  ques- 
tions may  not  arise  on  another  trial,  we  will 
not  consider  them  on  this  appeal.  Numerous 
requests  for  instructlon.<»  were  also  made  by 
the  appellant,  and  refused  by  the  court. 
.Some  of  these  requests  might  properly  have 
been  granted;  others  were  argumentative  in 
form,  and  were  properly  denied.  We  think, 
however,  that  tbe  law  of  the  case  was  sufla- 
ciently  covered  in  the  general  charge  of  the 
court,  except  in  one  particular,  to  be  here- 
after noted.  On  the  trial  of  the  case  the 
court,  over  the  objection  of  the  appellant, 
jjermltted  Miller,  the  prosecuting  witness 
at  the  former  trial,  to  testify  that  he  gave 
a  description  of  the  robbers  to  one  McDer- 
mott,  a  police  officer  of  the  city  of  Spokane. 
McDermott  was  then  called,  and  was  permit- 
ted to  testify,  over  the  objection  of  the  appel- 
lant, that  he  received  a  description  of  the  rob- 
■I)ers  from  Miller  on  the  morning  after  the  rob- 
bery. The  following  question  was  then  asked: 
"Q.  After  getting  this  description,  what  did 
you  do  in  the  case?"  and  objection  to  this 
question  was  overruled,  and  the  witness  an- 
swered: "I  started  to  hunt  for  Fair  and 
Eder— for  the  men  that  did  the  Job."  We 
think  this  testimony  was  clearly  incompetent 
and  prejudicial.  It  will  be  observed  that  the 
presence  of  Fair  at  the  butcher  shop  at  the 
time  of  the  robbery  was  as  important  on  this 
trial  as  on  the  trial  for  robbery,  so  far  as 
the  identification  by  the  witness  Miller  wos 
concerned.  The  only  and  apparent  object  of 
this  testimony  was  to  convey  to  the  Jurj'  the 
inipres.sion  that  the  description  given  by  the 
witness  illllor  was  so  full  and  accurate  that 
the  police  ottleer  Immediately  identified  Fair 
and  Eder  as  the  robbers,  and  forthwith  pro- 
ceeded to  apprehend  them.  The  same  result 
would  have  been  accomplished  had  the  pros- 
ecuting attorney  asked  the  question,  "From 
the  description  given  by  Miller,  who,  in  your 
opinion,  committed  the  robbery?"  The  in- 
competency of  this  evidence  would  seem  ap- 
parent, and  yet  such  was  the  effect,  and  the 
only  effect,  of  the  testimony  received.  Miller 
himself  might  express  an  opinion  as  to  the 
Identity  of  Fair,  "mainly  because  the  facts 
constituting  similarity,  or  the  reverse,  in 
personal  appearance,  are  so  numerous  and 
peculiar  that  they  cannot  be  specifically  nar- 
rated so  as  to  bring  out  clearly  their  proper 
force  and  significance  before  the  Jury.  Hence 
a  witness,  after  describing  a  person  seen  by 
him,  may  state  that  in  his  opinion  it  was 
the  prisoner,  or  that  he  resembled  the  pris- 
oner, under  the  rule  permitting  a  nonexpert 
witness  to  give  his  opinion  where  the  Jury 
would  be  unable,  otherwise,  to  form  an  in- 
telligent conception  of  Identity."  Underhill, 
Crim.  Ev.  |  55.  This  rule  does  not  extend 
to  testimony  such  as  was  given  by  the  wit- 
ness McDermott.  The  purport  of  the  testi- 
mony of  McDermott  was  that,  from  the  de- 
scription given  him,  he  formed  tbe  opinion 
or  arrived  at  the  conclusion  that  Fair  and 
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Eder  commltfed  the  robbery.  Tbis  opinion 
or  conclusion  went  before  the  Jury  over  ob- 
jection, and  the  ruling  admitting  it  can  only 
be  sustained  on  the  theory  that  McDermott 
was  an  expert  witness.  "An  expert  is  a 
person  who  possesses  peculiar  skill  and 
knowledge  upon  the  subject-matter  on  which 
he  Is  called  to  testify."  Underbill  on  Evi- 
dence, I  185.  "Where  the  matter  or  trans- 
action under  consideration  Is  such  that  all 
the  facts  can  be  intelligibly  ascertained  by 
men  of  average  mental  training  or  Intelli- 
gence, where  no  peculiar  skill,  experience, 
•or  knowledge  is  required  to  form  an  opinion 
— in  other  words,  where  the  facts  are  such 
as  come  within  the  knowledge,  observation, 
and  Judgment  of  ordinary  men — opinion  evi- 
dence is  not  admissible."  Id.  §  186.  We 
think  that  to  permit  police  officers  and  oth- 
ers to  identify  persons  accused  of  crime  from 
mere  general  descriptions  they  may  have 
received  would  be  dangerous  in  the  extreme, 
and  we  are  not  prepared  to  sanction  the 
practice. 

The  appellant  requested  two  instructions, 
the  substance  of  which  is  embodied  in  the 
following:  "You  must  be  satisfied  that  the 
defendant  willfully,  knowingly,  and  corrupt- 
ly swore  falsely,  and  you  must  be  so  satis- 
fled  from  the  testimony  of  two  witnesses, 
or  from  the  testimony  of  one  witness  and 
corroborating  circumstances  of  equal  weight 
and  credibility  as  if  the  testimony  of  anoth- 
er witness  to  the  same  effect  was  produced." 
These  requests  were  not  technically  correct, 
for  two  reasons:  First,  the  corroboration 
need  only  extend  to  the  falsity  of  the  testi- 
mony upon  which  the  perjury  is  assigned; 
and,  second,  under  the  modem  rule  the  cor- 
roboration need  not  equal  in  weight  the  tes- 
timony of  a  second  witness.  "According  to 
the  earlier  cases  no  conviction  of  perjury 
could  be  had  unless  the  falsity  of  the  evi- 
dence given  under  oath  was  proved  by  the 
direct  evidence  of  two  credible  witnesses, 
the  evidence  of  the  second  witness  being  re- 
quired to  overcome  the  presumption  of  inno- 
cence which  the  law  indulged  In  favor  of 
the  accused.  Such  is  not  now  the  law.  The 
accused  may  be  convicted  on  the  evidence 
of  one  witness,  which,  however,  must  In  all 
cases  be  corroborated.  The  corroboration 
need  not  be  equivalent  or  tantamount  to  an- 
other witness.  But  It  must  be  clear  and  posi- 
tive, and  so  strong  that,  with  the  evidence 
of  the  witness  who  testifies  directly  to  the 
falsity  of  the  defendant's  testimony,  It  will 
convince  the  Jury  beyond  a  reasonable 
doubt."    TJnderhlll,  Crlm.  Ev.  }  408;   Whar- 


ton on  CMmlnal  Evidence  (Otb  Ed.)  {  387. 
The  modem  rule  is  thus  stated  In  an  in- 
struction approved  by  the  Supreme  Court  of 
California  In  People  v.  Rodley,  131  Cal.  240, 
03  Pac.  351:  "There  must  be  the  direct  testi- 
mony of  at  least  one  credible  witness,  and 
that  testimony,  to  be  sufficient,  must  be  posi- 
tive, and  directly  contradictory  of  the  defend- 
ant's oath.  In  addition  to  such  testimony, 
there  must  be  either  another  such  witness, 
or  corroborating  circumstances  established 
by  independent  evidence,  and  of  such  a  char- 
acter as  clearly  to  turn  the  scale  and  over- 
come the  oath  of  the  defendant  and  the 
legal  presumption  of  his  innocence;  other- 
wise the  defendant  must  be  acquitted."  This, 
we  think,  is  a  correct  statement  of  the  mod- 
em rule  of  evidence  as  applied  to  the  crime 
of  perjury.  The  respondent  concedes  the 
principle  of  law  embodied  in  the  foregoing 
request,  but  claims  It  was  not  error  to  re- 
fuse such  request  in  this  case  for  the  rea- 
son that  there  were  In  fact  more  than  one 
witness,  and  cites  Montgomery  v.  State,  40 
S.  W.  805,  from  Texas,  as  sustaining  this 
contention.  The  case  cited  does  not  sus- 
tain the  doctrine  contended  for.  On  the  con- 
trary, the  courts  of  Texas  have  held  In  nu- 
merous cases  that  the  omission  to  Instruct 
the  Jury  that  a  conviction  of  perjury  cannot 
be  had  on  the  testimony  of  a  single  witness 
is  reversible  error.  Wilson  v.  State,  27  Tex. 
App.  47,  10  S.  W.  749,  11  Am.  St.  Rep.  180. 
and  cases  cited.  The  Texas  statute  required 
the  court  In  all  felony  eases  to  distinctly 
set  forth  the  law  applicable  to  the  case, 
whether  asked  or  not;  and  we  are  not  called 
upon  to  decide  whether  It  would  be  frror  in 
this  state  to  fail  to  give  such  Instmction  in 
the  absence  of  a  request.  The  mere  fact 
that  there  were  more  than  one  witness  would 
not  Justify  the  court  In  refusing  to  give  the 
instmction,  as  the  Jury  are  always  at  liberty 
to  disregard  the  testimony  of  a  witness  or 
witnesses  whenever  they  deem  It  unworthy 
of  credence.  We  make  these  observations 
In  view  of  a  retrial  of  the  case.  It  was  not 
error  to  refuse  to  give  the  above  Instmction  as 
requested,  and  we  are  not  called  upon  to  de- 
cide in  this  case  whether  It  was  incnmbent 
upon  the  court  to  give  a  correct  instmction 
on  the  principle  of  law  Involved  of  its  own 
motion. 

For  the  error  in  the  admission  of  testi- 
mony, the  Judgment  is  reversed,  and  a  new 
trial  ordered. 

MOUNT,  C.  J.,  and  DUNBAR,  ROOT,  and 
CROW,  JJ.,  concur. 
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CITY  OF  SPOKANE  et  al.  v.  SMITH. 

(Supreme  Court  of  Washington.     March  23, 

1903.) 

COSTS— VIOLATION     OF     ORDINANCE  —  PBOSECU- 

TION— defendant's   COSTS— LI-IBILITY 

OF  CITY— STATUTES— APPEAL. 

1.  An  ordinance  of  the  city  of  Spokane  pro- 
Tides  tor  a  "police  court  fund,"  and  that  wit- 
nesses snbp<Enaed  b;  the  city,  in  attendance  on 
the  suiierior  court  of  the  county  on  appeals  from 
the  police  court,  may  be  paid  from  said  sum  on 
approval  of  the  cost  bill  by  the  corporation 
counsel.  Seas.  Laws  1903.  p.  34,  c.  SO,  |  1, 
provides  that  all  proceedings  before  the  police 
judge  shall  be  subject  to  review  in  the  supe- 
rior court.  1  Bollinger's  Ann.  Codes  &  St.  t 
1G27,  makes  a  city  liable  for  costs  on  an  ac- 
quittal in  the  police  court;  and  section  7009 
provides  that  no  prisoner  who  is  acquitted  shall 
be  liable  for  costs,  but  the  fees  of  defendant's 
witnesses  shall  be  paid  as  other  costs  in  the  case. 
Held,  that  where  one  found  guilty  of  violating 
a  city  ordinance  appealed  to  the  superior  court, 
and  was  found  not  guilty,  the  city  was  liable 
for  defendant's  costs,  without  any  approval  of 
the  bill  by  the  corporation  counsel. 

2.  Sess.  Laws  1903,  p.  34.  c.  30,  i  1,  provid- 
ing that  all  civil  or  criminal  proceedings  before 
a  police  judge  shall  be  subject  to  review  in  the 
superior  court  of  the  proper  county  by  appeal, 
gives  a  right  to  a  trial  de  novo. 

3.  An  order  of  a  superior  court  of  a  county 
requiring  the  corporation  counsel  of  a  city  to 
approve  a  cost  bill  is  in  effect  a  writ  of  man- 
date, and  hence  the  order  is  appealable,  irrespec- 
tive of  the  amount  involved. 

Appeal  from  Superior  Court,  Spokane 
County;   W.  B.  Richardson,  Judge. 

W.  J.  Smith,  having  been  found  not  guilty 
on  a  prosecution  for  violating  an  ordinance 
of  the  city  of  Spokane,  caused  an  order  to 
be  entered  requiring  the  corporation  counsel 
to  approve  a  cost  bill  for  the  fee?  of  defend- 
ant's witnesses,  and  from  such  order  the  city 
and  others  appeal.    Reversed. 

E.  O.  Connor,  for  appellants.  J.  M.  Simp- 
son and  R.  L.  Edmlston,  for  respondent 

HADLET,  J.  This  appeal  involves  a  pro- 
ceeding In  the  nature  of  mandamus  against 
the  corporation  counsel  of  the  city  of  Spo- 
kane and  his  assistant.  Respondent  was  ar- 
rested and  tried  before  the  police  court  of 
said  city  on  the  charge  of  permitting  an  ani- 
mal to  run  at  large  within  the  city  limits 
In  violation  of  a  city  ordinance.  He  was 
found  guilty  in  the  police  court,  and  a  fine 
was  assessed  against  him.  He  appealed  to 
the  superior  court,  where,  by  the  verdict  of 
a  Jury,  he  was  found  not  guilty.  A  cost  bill 
was  thereupon  filed  for  the  fees  and  mileage 
of  respondent's  witnesses  who  attended  upon 
the  trial  In  the  superior  court,  the  total 
amount  claimed  being  $199.60.  An  applica- 
tion in  the  form  of  a  motion  supported  by  af- 
fidavit was  tben  made  to  the  court  to  require 
the  corporation  counsel  of  the  city  to  approve 
the  cost  bill.  An  order  to  show  cause  why 
he  should  not  approve  It  was  Issued  upon 
said  application.  Thereupon  the  corporation 
counsel  appeared  specially,  and  objected  that 
the  court  had  no  Jurisdiction  or  power  in  the 


premises.  The  objection  was  overruled,  and 
thereafter  the  court  entered  an  order  to  the 
effect  that  certain  witnesses  named  are  enti- 
tled to  fees  and  mileage  amounting  in  the 
aggregate  to  $164.40,  and  that  the  several 
items  are  proper  charges  against  the  city. 
The  order  also  required  the  corporation  coun- 
sel and  his  assistant  to  forthwith  approve  the 
cost  bill.    This  appeal  Is  from  said  order. 

The  effort  to  secure  the  approval  of  the 
corporation  counsel,  and  also  his  refusal,  are 
based  upon  the  contentions  of  the  respective 
parties  as  to  the  force  of  a  certain  city  ordi- 
nance. The  ordinance  creates  what  Is  called 
a  "police  cotirt  fund"  of  said  city,  specifying 
what  moneys  shall  be  placed  therein,  and 
provides  that  witnesses  and  Jurors  In  attend- 
ance upon  the  police  court  shall  be  paid  from 
said  fund.  A  section  of  the  ordinance  also 
provides  as  follows:  "Witnesses  subpoenaed 
by  the  city  duly  in  attendance  upon  the  su- 
perior court  of  this  county  In  cases  upon  ap- 
peal from  the  police  court  may  be  paid  from 
said  sum  upon  a  certificate  from  the  county 
clerk  containing  the  name  and  amonnts  duo 
such  witnesses,  and  upon  same  being  ap- 
proved by  the  corporation  counsel,  or  bis  as- 
sistant, said  certificate  shall  be  filed  with 
the  city  comptroller,  who  shall  transmit  same 
to  the  city  council  for  final  action."  It  will 
be  seen  that,  by  the  terms  of  the  ordinance, 
witnesses  subpcenaed  by  the  city  in  cases  ap- 
pealed from  the  police  court  to  the  superior 
court  shall  be  paid  from  the  above-mentioned 
fund  when  the  amounts  have  been  approved 
by  the  corporation  counsel.  The  ordinance  is 
absolutely  silent  as  to  any  fund  or  method 
for  payment  of  witnesses  subpoenaed  by  the 
defendant  when  the  cause  Is  appealed  and 
tried  in  the  superior  court.  Appellants'  con- 
tention Is  that,  Inasmuch  as  the  ordinance 
does  not  In  terms  provide  for  the  payment  of 
the  defendant's  witness  fees  in  the  superior 
court,  no  fees  are  therefore  recoverable 
against  the  city.  But  respondent,  upon  the 
other  band,  contends  that  the  fees  are  re- 
coverable, and  assumes  that,  before  they  can 
be  recovered,  the  Items  must  receive  the  ap- 
proval of  the  corporation  counsel.  We  shall 
examine  these  respective  contentions. 

It  does  not  necessarily  follow  from  the 
mere  fact  that  a  certain  fund  Is  designated 
for  the  payment  of  the  city's  own  witnesses, 
and  the  manner  of  payment  outlined,  that 
the  city  thereby  meant  to  say  that  It  would 
not  In  any  manner  become  liable  for  the  fees 
of  a  defendant's  witnesses  on  appeal.  The 
section  deals  affirmatively  with  the  payment 
of  the  city's  witnesses,  and  there  Is  nothing 
to  negative  liability  for  the  defendant's  wit- 
ness fees,  unless  it  is  inferred  from  the  mere 
fact  of  silence  upon  the  subject.  This  Is  not 
sufficient  to  establish  the  city's  Intention  to 
declare  that  It  Is  not  liable,  and  we  think  the 
ordinance  Is  therefore  not  Invalid  as  confilct- 
ing  with  any  statute.  If  there  Is  any  statute 
that  makes  the  city  liable — a  subject  which 
we  shall  next  examine. 
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Appellants  argue  that  charges  for  the  vio- 
lation of  municipal  ordinances  are  quasi 
-criminal  and  not  criminal  causes.  It  is  true 
they  have  been  often  so  designated,  but, 
tvhere  one  is  arrested  and  restrained  of  his 
liberty,  the  proceeding  partakes  of  all  the 
essential  features  of  a  criminal  cause,  and 
It  would  seem  to  be  Immaterial  by  what 
uame  it  is  called.  The  statute  of  1903,  page 
34  (chapter  30,  $  1,  of  the  Session  Laws  of 
that  year)  specifies  causes  to  come  before  the 
police  Judge  as  both  civil  and  criminal.  The 
Legislature  must  have  intended  to  apply  the 
term  "criminal  proceedings"  to  such  as  the 
one  under  which  respondent  was  apprehend- 
ed here.  That  statute  provides  that  "all  civil 
or  criminal  proceedings  before  such  police 
Judge  and  Judgments  rendered  by  him  shall 
be  subject  to  review  In  the  superior  court 
of  the  proper  county  by  writ  of  review  or 
appeal."  Appellants  Insist  that  the  above 
authorizes  nothing  more  than  a  review  for 
mere  error,  and  that  it  does  not  include  the 
right  Of  trial  by  Jury.  We  think  the  term 
"appeal"  is  sufficient  to  carry  the  right  to  a 
full  trial,  inasmach  as  the  superior  court  is 
not  an  appellate  court  for  the  mere  review 
of  error  on  appeal,  but  reaches  matters  of 
error  by  the  writ  of  review  when  error  only 
is  sought  to  be  corrected.  The  case  is  there- 
fore triable  on  appeal  in  the  same  manner 
as  an  ordinary  criminal  case.  Section  1627, 
1  Ballinger's  Ann.  Codes  &  St.,  should  un- 
doubtedly be  held  to  make  the  city  liable  for 
all  costs  when  the  defendant  is  acquitted  in 
the  police  court;  and,  inasmuch  as  he  Is  giv- 
en the  right  to  appeal  from  an  adverse  Judg- 
ment in  the  police  court,  and  to  have  fur- 
ther trial  in  the  superior  court,  it  logically 
follows  that  the  same  disposition  as  to  costs 
shall  be  made  upon  his  final  acquittal  on 
appeal.  This  view  is  also  emphasized  by  sec- 
tion 7009,  2  Ballinger's  Ann.  Codes  &  St., 
which  provides  that  no  prisoner  who  is  ac- 
quitted shall  be  liable  for  costs,  but  that 
in  every  such  case  the  defendant's  witness- 
es shall  be  paid  as  other  costs  In  the  case. 
It  follows  that  the  statutes  of  the  state  au- 
thorize the  recovery  of  these  costs  from  the 
city,  and,  if  the  ordinance  were  intended  to 
provide  otherwise,  It  would  be  Invalid. 

The  point  is  made  on  motion  to  dismiss 
this  appeal  that  the  amount  involved  is  not 
sufficient  to  give  this  court  Jurisdiction.  But 
we  think  the  proceeding  which  led  up  to 
the  order  appealed  from  is  In  the  nature  of 
mandamus  to  compel  the  corporation  counsel 
and  his  assistant  to  approve  the  cost  bill,  and 
that  the  order  essentially  performs  the  office 
of  a  writ  of  mandate.  We  therefore  think 
this  court  has  Jurisdiction  to  determine  the 
mandamus  feature  involved.  We  have  dis- 
cussed the  chargeable  character  of  these 
costs  because  one  portion  of  the  order  ap- 
pealed from  declared  them  to  be  such,  and 
for  the  further  reason  that  appellants  argue 
that  in  doing  so  the  court  held  the  above- 
mentioned  ordinance  to  be  invalid,  and  that 


Its  validity  Is  Involved  on  this  appeal;  thus 
giving  this  court  Jurisdiction  on  that  ground. 
The  record,  however,  nowhere  shows  that 
the  court  Intended  to  bold  the  ordinance  in- 
valid; and  our  argument  above  Is  intended 
to  show  that,  while  there  is  a  statute  making 
the  costs  recoverable  from  the  city,  yet  the 
ordinance,  by  its  terms,  does  not  necessarily 
conflict  with  the  statute,  so  as  to  make  the 
trial  court's  holding  involve  the  validity  ot 
the  ordinance.  The  question  of  the  validity 
of  the  ordinance  is  therefore  not  involved  on 
the  appeal,  but  that  of  the  duty  of  the  corpo- 
ration counsel  in  the  premises  is  before  us. 
The  question  is  whether  that  officer  is  under 
the  legal  duty  of  formally  approving  this 
cost  bill,  80  that  he  is  subject  to  the  peremi^- 
tory  order  of  the  court,  the  equivalent  of  a 
mandate,  requiring  lilm  to  perform  It.  If. 
as  an  officer,  he  is  under  such  duty  as  makes 
him  subject  to  such  a  mandatory  order,  there 
must  be  some  statute  or  ordinance  declaring 
the  duty.  The  only  declaration  of  a  legisla- 
tive character  upon  the  subject  which  is 
urged  by  respondent  is  the  ordinance  we  have 
dLscussed.  That  ordinance  specifically  makes 
it  bis  duty  to  approve  the  items  for  witness 
fees  due  to  witnesses  subpoenaed  by  the  city, 
and  which  alone  are  expressly  made  paya- 
ble from  the  police  court  fund.  The  ordi- 
nance specifies  no  other  duty  to  be  dlwbiir- 
ged  by  the  corporation  counsel.  We  have 
seen  that  these  costs  are  made  collectible  by 
statute,  but  there  Is  no  statute  or  ordinance 
making  their  collectibility  dependent  upon 
the  approval  of  the  corporation  counsel,  as  a 
condition  precedent.  There  is  therefore  no 
reason  why  that  officer  should  be  required  to 
appear  to  a  court  proceeding,  the  avowed 
purpose  of  which  is  to  require  him  to  perform 
an  alleged  duty  which  does  not  exist  by  law. 
We  therefore  think  the  court  erred  in  over- 
ruling the  motion  to  dismiss  the  proceeding 
for  want  of  Jurisdiction. 

The  order  appealed  from  Is  reversed  in  so 
far  as  it  relates  to  the  alleged  duty  of  the 
corporation  counsel  and  his  assistant  in  the 
premises,  and  the  cause  is  remanded,  with 
instructions  to  grant  the  motion  to  dismiss 
the  proceeding  as  to  said  officers.  The  ap- 
pellants shall  recover  costs  of  the  appeal. 

MOUNT,  C.  J.,  and  DUNBAR  and  FUL- 
LERTON,  JJ.,  concur. 


WEBER  et  al.  v.  SNOHOMISH  SHINOLE 
CO. 

(Supreme  Court  of  Wasbiogton.     March  23, 
1905.) 

APPEAL  —  EVIDENCE  —  8DFFIC1ENCT  —  EXCEP- 
TIONS—TIME  FOB  TAKING— PLEADING— FAIL- 
UBE  TO  STATE  CAT7SE  OF  ACTION— SUFFICIENT 
PBOOF. 

1.  Where  the  conflict  of  evidence  Is  substan- 
tial, and  intelligent  men  might  differ,  the  ap- 
pellate court  will  ordinarily  not  reverse  a  ver- 
dict which  the  trial  court  has  refused  to  disturb. 
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Z  Ballinger'a  Ann.  Codes  &  St.  {  5053.  pro- 
vides that  on  exception  may  be  taken  after  die 
jury  IiaH  retired,  and,  if  practicable,  before  the 
verdict  has  been  returned.  Held,  that  a  stipu- 
lation In  open  court  or  with  the  consent  of  the 
court,  extending  the  time  for  talcing  exceptions 
to  instructions  up  to  entry  of  judgment,  is  bind- 
ing, but  an  exception  after  judgment  is  of  no 
avail  notwithstanding  an  agreement. 

3.  Where  the  point  that  the  complaint  does 
not  state  a  caase  of  action  is  not  raised  in  the 
trial  court  or  on  appeal  in  the  brief,  and  the 
proof  is  sufficient,  the  complaint  will  be  deemed 
amended  to  correspond  to  the  proof. 

Appeal  from  Superior  Court,  Snobomlsh 
County;  John  0.  Denney,  Judge. 

Action  by  John  Weber  and  others  against 
the  Snohomish  Shingle  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Hathaway  &  Alston,  for  appellant.  Cooley 
&  Horan,  G.  D.  Bveland,  F.  D.  Lewis,  and 
K.  C.  DaUey,  for  respondenta. 

ItOOT,  J.  This  Is  an  action  brought  by  re- 
spondents against  appellant  upon  two  alleged 
causes  of  action— one  to  recover  $150  as  dam- 
ages claimed  to  bare  resulted  from  tbe 
breach  of  a  contract  wbereln  and  whereby 
respondents  were  to  deliver  in  tbe  river  near 
Novelty  tbe  timber  upon  a  certain  tract  of 
land  described  in  the  complaint:  and  tbe 
other  to  recover  $682.40,  claimed  to  be  a  bal- 
ance due  on  account  of  timber  furnished  un- 
der said  alleged  contract  The  case  was 
tried  to  the  court  and  a  Jury,  and  resulted  in 
a  verdict  In  the  sum  of  1740.42  In  favor  of 
respondents.  A  garnishment  proceeding  in- 
tervened, and  Judgment  was  entered  in  favor 
of  these  respondents  in  the  sum  of  $712.37. 
From  this  judgment  appellant  appeals. 

Kespondents  claim  that  appellant  agreed  to 
buy  all  of  the  timber  referred  to  and  pay  $8 
per  thousand  feet  therefor,  to  furnish  boom 
chains,  and  to  advance  money  with  which  to 
do  tbe  logging,  and  to  receive  the  logs  in  the 
river  at  Novelty.  Appellant  contends  that  it 
agreed  to  purctutse  from  respondents  what- 
ever flrst-clasa  cedar  shingle  logs  it  might 
need,  at  the  market  price  of  said  logs,  to  be 
delivered  at  its  mill  at  Snohomish;  that  It  ad- 
vanced certain  money  to  respondents,  paid 
certain  items  of  indebtedness  held  by  lien 
claimants  against  the  logs  cut  by  respond- 
ents, and  Incurred  other  expenses  relative 
thereto;  that  tbe  logs  furnished  by  respond- 
ents were  of  a  very  inferior  quality,  and  much 
less  In  quantity  than  claimed  by  respondents; 
that  it  bad  more  than  paid  respondents  all 
that  they  were  entitled  to.  It  Is  undisputed 
that  appellant  ceased  to  furnish  respondents 
money  before  all  the  timber  was  removed 
from  the  land,  and  that  respondents  were 
obliged  to  quit  logging  on  that  account 

Appellant  assigns  two  errors  only:  First, 
the  overmling  of  appellant's  motion  for  a 
new  trial;  second,  error  in  one  of  the  in- 
structions to  the  Jury.  The  first  assignment 
presents  only  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  tbe  verdict,  it  be- 


ing contended  by  appellant  tbat  tbe  respond- 
ents did  not  establish  the  terms  of  the  con- 
tract they  alleged  by  a  fair  preponderance  of 
the  evidence,  and  also  that  the  contract  as 
alleged  and  proven  by  respondents,  is  indefi- 
nite and  uncertain.  It  is  conceded  tbat  there 
were  some  verbal  negotiations  between  these 
parties  for  the  purchase  of  timber.  It  is  ad- 
mitted that  appellant  agreed  to,  and  did  fur- 
nish boom  chains,  and  did  advance  to  re- 
spondents money  on  two  different  occasions 
besides  paying  off  certain  Hen  claims.  Upon 
the  question  of  the  amount  to  be  paid  per 
thousand,  and  as  to  the  question  of  the  quali- 
ty and  quantity  of  timber  to  be  furnished, 
and  the  place  of  Its  delivery,  there  was  an 
Irreconcilable  conflict  in  tbe  testimony.  Mr. 
Weber,  one  of  tbe  respondents,  testified  in 
regard  to  these  matters,  among  other  things, 
as  follows:  "I  asked  Mr.  Ames  [one  of  the 
officers  of  the  appellant  company]  what  be 
would  pay  for  shingle  logs.  I  told  him  I 
thought  I  bad  aoo.OOO.  Previous  to  that 
time—I  think  before  the  12th— I  had  been 
up  there  twice  to  see  tbe  timber,  and,  while 
It  wasn't  flrst-clasa  timber,  still  it  was  good 
shingle  timber.  *  *  •  I  asked  him  If  be 
would  pay  me  $8  for  that  timber  and  furnish 
the  boom  chains  and  ran  the  boom,  as  I  had 
no  way  to  get  tbe  booms  down,  and  it 
wouldn't  pay  me  to  Invest  In  the  boom  chains. 
He  said  he  had  plenty  of  those.  And  I  said 
also,  I  says:  'We'll  have  no  money  when  we 
get  through  here  making  this  deal,  and  I'll 
have  to  have  some  money  to  run  the  camp 
with.  Can  I  get  wbat  I  need  if  I  come  down 
here?*  He  says,  'Tee,  that  will  be  all  right'  " 
Besides  this,  he  testified  to  other  details,  and 
as  to  tbe  amount  and  character  of  timber  de- 
livered, and  as  to  tbe  amount  yet  remaining 
upon  tbe  land  when  the  breach  of  tbe  alleged 
contract  occurred.  As  to  some  of  these  mat- 
ters his  testimony  was  corroborated  by  other 
witnesses.  Upon  rebuttal  be  flatly  contra- 
dicted the  testimony  of  Mr.  Ames  and  Mr. 
Fatten,  tbe  appellant's  officers,  regarding  the 
tenns  of  tbe  contract  as  appellant  claims  it 
was  made.  The  question  as  to  the  terms  of 
the  contract  virtually  becomes  one  of  veraci- 
ty between  Weber  on  one  side  and  Ames  and 
Patton  on  the  other,  although  the  testimony 
given  by  tbe  last  two  referred  to  different 
conversations,  at  none  of  which  were  they 
both  present  It  was  contended  by  respond- 
ents that  the  price  of  timber  went  down  dur- 
ing the  existence  of  the  contract  and  that 
this  wns  tbe  motive  of  appellant  in  declining 
to  carry  out  tbe  same.  Tbe  credibility  of 
witnesses  is  ordinarily  for  the  Jury.  It  is 
their  province  to  weigh  the  testimony  of  wit- 
nesses in  tbe  light  of  all  of  the  admitted  and 
established  facts  in  the  case,  and  to  arrive 
at  their  verdict  accordingly.  The  appellant 
urges  that  a  court  may  set  aside  a  verdict 
for  insufficiency  of  evidence  even  though 
there  be  some  evidence  to  sustain  it.  This  is 
undoubtedly  true,  and  has  been  so  held  by 
this  court;  but  where  the  conflict  of  evidence 
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is  a  substantial  conflict,  and  where  honest, 
intelligent,  reasonable  men,  might  reasonably 
differ  as  to  -vrbat  the  verdict  should  be,  the 
appellate  court  will  ordinarily  not  reverse  a 
verdict  which  the  trial  court  has  considered 
upon  appropriate  motion  and  refused  to  dis- 
turb. The  evidence  introduced  by  respond- 
ents as  to  their  second  cause  of  action,  be- 
fore resting  their  case,  was  undoubtedly  am- 
ply sufficient.  If  believed  by  the  jury,  to  sus- 
tain a  verdict  in  favor  of  respondents.  The 
evidence  Introduced  by  the  appellant,  in  so 
tar  as  it  tended  to  establish  a  defense,  was 
contradicted  by  respondents*  evidence  in  re- 
buttal. A  Jnry  and  the  trial  Judge  saw  the 
witnesses,  and  had  the  advantage  of  observ- 
ing their  conduct  upon  the  witness  stand  and 
their  manner  of  testifying,  and  of  weighing 
the  evidence  in  the  light  of  all  the  surround- 
ing circumstances.  We  cannot  say,  as  a  mat- 
ter of  law,  that  the  verdict  of  the  Jury  should 
not  have  been  for  respondents.  The  evidence 
not  being  overwhelming  In  favor  of  appel- 
lant, and  it  appearing  that  there  was  com- 
petent evidence  upon  all  of  the  material  is- 
sues Involved  In  the  second  cause  of  action 
and  a  substantial  conflict  as  to  many  of 
these  questions,  we  are  constrained  to  hold 
ourselves  bound  by  the  verdict  so  far  as  It 
bears  on  those  issues. 

It  is  also  contended  by  appellant  that  the 
trial  court  erred  In.  a  portion  of  its  instruc- 
tions given  to  the  Jury  upon  the  question  of 
the  measure  of  damages.  The  record,  how- 
ever, is  not  snch  as  to  enable  us  to  examine 
this  error.  It  appears  from  the  statement  of 
facts  that  a  stipulation  was  entered  Into  by 
which  the  attorneys  of  the  respective  parties 
hereto  agreed  that  exceptions  to  the  trial 
court's  instructions  might  he  talcen  at  any 
time  prior  to  the  filing  of  a  proposed  state- 
ment of  facts.  Appellant  contends  that  such 
a  stipulation  cannot  be  legally  made,  and  is 
of  no  binding  force.  The  statute  (section 
5053,  Ballinger's  Ann.  Codes  &  St)  provides 
that  an  exception  may  be  taken  after  the  Jury 
has  retired,  and,  "if  practicable,  before  the 
verdict  has  been  returned."  We  think  that 
a  stipulation  of  this  character,  made  in  open 
court,  or  made  with  the  consent  of  the  trial 
court,  is  binding  upon  the  parties  to  the  ex- 
tent of  extending  the  time  for  any  period  not 
beyond  the  entry  of  the  Judgment.  Where 
an  exception  to  an  Instruction  is  attempted 
to  be  taken  after  the  entry  of  Judgment,  it  Is 
a  vain  and  useless  ceremony.  The  purpose 
of  taking  an  exception  Is  to  give  the  trial 
court  a  chance  to  correct  the  error.  They 
should  be  taken  before  the  Jury  returns  with 
its  verdict  so  that  the  trial  court,  if  it  deem 
the  exception  well  taken,  may  recall  the  Jury, 
and  properly  instruct  them  with  reference  to 
the  matters  In  question;  but,  if  the  respec- 
tive parties  are  content  to  have  the  time  ex- 
tended, and  can  get  the  consent  of  the  trial 


Judge  to  snch  extension,  there  is  no  one  who 
can  be  heard  to  object.  But  when  a  motion 
for  a  new  trial  Is  Interimsed,  and  disposed  of, 
and  final  Judgment  rendered  and  entered,  the 
trial  court  is  no  longer  able  to  consider  or  cor- 
rect errors  which  It  may  have  made  prior  to 
judgment  If  appeal  Is  taken  from  said  Judg- 
ment, and  the  appellate  court  is  called  niton 
to  review  an  exception  taken  after  Judgment, 
it  involves  the  consideration  of  an  allege<1 
error  which  the  trial  court  has  never  bad  aa 
opportunity  to  correct.  This  court  cannot 
consider  an  alleged  error  excepted  to  In  that 
manner.  Every  error  of  the  trial  court 
should  be  called  to  Its  attention  in  some  man- 
ner. In  the  case  at  bar  it  appears  that  the 
exception  to  the  questioned  instruction  was 
not  filed  until  long  after  the  entry  of  Judg- 
ment, and  It  does  not  appear  that  it  was  ever 
called  to  the  attention  of  the  trial  court.  This 
being  true,  it  must  be  disregarded  here.  In 
the  case  of  Jones  v.  Jenkins,  3  Wash.  St  22, 
27  Pac.  1022,  this  court  said,  "Every  point 
relied  upon  as  error  here  must  have  been 
called  to  the  attention  of  the  tria]  court  Id 
some  manner  and  at  the  proper  season." 
See,  also,  Tingley  t.  Fairhaven  Land  Co.,  9 
Wash.  34,  36  Pac.  1098,  and  Tacoma  Grocery 
Co.  V.  Barlow,  12  W^asb.  21,  40  Pac.  380. 

As  to  the  first  alleged  cause  of  action  in 
the  complaint,  we  do  not  believe  it  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; but  this  point  Is  not  raised  in  the  brief, 
and  does  not  appear  to  have  been  raised  in 
the  lower  court  It  would  therefore  be  dis- 
regarded, and  the  complaint  deemed  amend- 
ed to  correspond  with  the  proof,  if  the  latter 
were  sufficient  to  sustain  a  cause  of  action. 
But  the  evidence  In  support  of  this  alleged 
cause  of  action  la  meager,  Indefinite,  and  un- 
certain, and  is  insufficient  to  show  the 
amount  of  timber  left  upon  the  land,  its  rea- 
sonable market  value  at  the  time  of  breach 
of  contract,  and  entirely  wanting  as  to  the 
cost  of  cutting  and  putting  it  In  the  river; 
all  of  which  were  facts  necessary  for  re- 
spondents to  establish  as  prerequisites  to  a 
recovery.  We  think  there  was  a  failure  of 
proof  to  establish  any  damages  imder  this 
alleged  cause  of  action.  One  of  the  grounds 
of  the  motion  for  a  new  trial  was  "insuffi- 
cient evidence  to  Justify  verdict"  and  an- 
other ground  was  "error  In  assessment  of 
amount  of  recovery."  The  Jury  appears  to 
have  allowed  the  full  amount  claimed  by  re- 
spondents in  their  evidence.  This  was  er- 
roneous to  the  extent  of  the  $150  involved  In 
the  first  cause  of  action.  That  amount  will 
be  deducted  from  the  Judgment  entered  by 
the  superior  court,  and  as  modified  said 
Judgment  In  the  simi  of  $562.37,  will  be  af- 
firmed.   Costs  In  this  court  to  appellant 

MOUNT,  O.  J.,  and  DUNBAR,  CROW,  and 
RUDKIN,  JJ.,  concur. 


Digitized  by 


Google 


Wasb.) 


IN  RE  SULLIVAN'S  ESTATE. 


1129 


PEDIGO  V.  FULLER  et  al. 

(Supreme  Court  of  Washington.      March  22, 

1905.) 

APPEAL — EXTENSION    OF    TIME — EFFECT    0»    OB- 
DEB  BEFUBINa  TO  VACATE  DEFAUIiT. 

A  petition  to  reconsider  an  order  denying 
a  motion  to  vacate  an  order  of  defanlt  and  judg- 
ment in  an  action  to  foreclose  a  general  tax  lien 
does  not  extend  the  period  of  30  days  in  which 
an  appeal  might  be  taken  from  the  order  refus- 
ing to  vacate  the  default  and  judgment. 
Fullerton,  J.,  dissenting. 

Appeal  from  Snperior  Ciourt,  King  Connty ; 
George  C.  Hatch,  Judge. 

Action  by  George  Pedlgo  against  Annie  L. 
Fuller  and  otlierg.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Heard  on  mo- 
tion to  dismiss.    Appeal  dismissed. 

Palmer  &  Thomas,  for  appellants.  Sacbs 
&  Hale,  for  respondent 

HADLET,  J.  This  is  an  action  foreclosing 
a  general  tax  Hen.  Judgment  by  default 
was  entered  August  31,  1900.  Nearly  three 
years  afterwards,  on  June  8,  1903,  certain  of 
tbe  defendants  filed  a  motion  to  vacate  the 
order  of  default  and  the  judgment.  Tbe 
motion  was  denied  on  July  14,  1903.  There- 
after, on  September  22d  of  the  same  year, 
said  defendants  filed  a  so-called  petition  for 
a  reconsideration  of  the  order  denying  the 
motion  to  vacate.  The  court  refused  to  grant 
the  petition  on  September  26th.  Thereafter, 
on  October  9th,  said  defendants  served  no- 
tice of  appeal  from  the  order  of  July  13th, 
and  also  from  tbe  order  of  September  26th 
refusing  to  reconsider  the  first  order.  Re- 
spondent moves  to  dismiss  the  appeal  for  the 
reason  that  it  was  not  taken  In  time.  It 
will  be  seen  that  when  the  appeal  was  taken 
more  than  30  days  had  elapsed  since  the  en- 
try of  the  order  denying  the  motion  to  va- 
cate. This  being  a  tax  foreclosure  proceed- 
ing, the  point  raised  is  tbe  same  as  that  con- 
sidered by  this  court  in  Brown  v.  Davis,  78 
Pac.  779.  We  there  held  that  an  appeal  from 
an  order  denying  a  motion  to  vacate  a  tax 
foreclosure  judgment  Is  governed,  as  to  the 
time  of  taking  It,  by  the  provisions  of  the 
revenue  statute,  and  must  be  taken  within 
30  days.  The  same  rule  applies  here,  unless, 
for  reasons  hereinafter  stated,  this  case 
should  be  distinguished  from  tbe  one  cited. 

It  will  be  remembered  that,  some  time  aft- 
er the  entry  of  the  order  denying  the  mo- 
tion to  vacate,  a  petition  for  the  reconsidera- 
tion of  that  order  was  presented  and  denied. 
Did  the  petition  and  last  order  have  the  ef- 
fect to  enlarge  the  time  for  appeal  from  tbe 
order  denying  the  vacation?  We  think  not. 
The  petition  for  reconsideration  was  an  ef- 
fort to  get  the  court  to  vacate  the  order  by 
which  It  denied  the  vacation  of  the  judgment. 
A  decision  upon  the  i)etitlon  involved  the 
same  legal  questions  that  were  decided  upon 
tbe  motion  to  vacate.  The  proceeding  by  tbe 
petition  for  reconsideration  is  unknown  to 


our  practice,  so  far  as  we  are  Informed.  If 
such  a  proceeding  could  have  the  effect  to 
enlarge  the  time  for  appeal  from  such  an  or- 
der, then  another  petition  to  reconsider  the 
denial  of  the  first  one  could  be  presented, 
with  still  others  to  follow.  Thus  the  time 
for  appeal  could  be  indefinitely  extended. 
Such  cannot  be  the  law.  The  time  for  appeal 
began  to  run  when  the  order  denying  the  va- 
cation of  the  judgment  was  made,  and  it  was 
not  extended  by  tbe  subsequent  proceedings. 
For  tbe  foregoing  reasons,  the  appeal  is 
dismissed. 

MOUNT,  O.  J.,  and  DUNBAR,  ROOT. 
CROW,  and  RUDKIN,  JJ.,  concur. 

FULLERTON,  J.  (dissenting).  The  appeal 
was  taken  within  90  days  from  tbe  entry 
of  tbe  order  overruling  the  motion  to  vacate, 
and  was,  as  I  read  the  statute,  within  time. 
The  case  should  have  been  beard  upon  its 
merits. 


In  re  SULLIVAN'S  ESTATE. 

O'CALLAGHAN  et  al.  v.  O'BRIEN. 

(Supreme  Court  of  Washington.     March  23, 
1905.) 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

In  the  matter  of  the  estate  of  John  Sulli- 
van, deceased.  An  order  was  made  allow- 
ing fees  to  the  administrator's  counsel,  fnnn 
which  Hannah  O'Callagban  and  others  ap- 
peal.   Reversed. 

Piles,  Donworth  &  Howe,  for  appellants. 
James  J.  McCafferty  and  J.  W.  Robinson, 
for  respondents. 

PER  CURIAM.  This  appeal  is  from  an 
order  denying  a  motion  to  vacate  an  order 
allowing  $1,500  to  J.  J.  McCafferty,  who 
claims  to  be  an  attorney  for  the  estate  of 
John  Sullivan,  deceased.  The  allowance  was 
made  direct  to  the  attorney  upon  his  appli- 
cation, without  notice  to  any  one  interested 
In  the  estate,  except  possibly  an  oral  notice 
to  the  administrator  to  the  effect  that  the 
attorney  intended  to  ask  the  court  that  he 
be  paid  something  on  account  for  his  serv- 
ices. The  administrator  filed  a  motion  to 
vacate  this  order  because  made  without  no- 
tice to  any  one.  Notice  of  this  motion  was 
given  to  all  persons  claiming  to  be  heirs  and 
interested  in  the  estate.  Appellants  appear- 
ed on  behalf  of  said  motion.  On  March  4. 
1904,  tbe  motion  came  on  to  be  heard,  and 
on  tbe  following  day  was  denied,  and  on 
March  12th  the  court  entered  another  order 
reallowlng  the  said  attorney  McCafferty  ?1,- 
600,  and  directing  its  payment  immediately. 
Appellants  O'Callagban  and  Corcoran  claim 
to  be  the  only  heirs  of  John  Sullivan,  de- 
ceased, being  first  cousins,  and  S.  H.  Plies 
claims  a  one-half  interest  in  the  estate  by 
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deed  from  the  said  belrs.  Reapondents  more 
to  dismiss  tbe  appeal,  because  the  order  ap- 
pealed from  Is  not  a  final  order,  and  because 
tbe  appellants  abore  named  are  not  parties 
aRKTleved,  and  are  not  persons  Interested  in 
the  estate. 

AH  the  questions  presented  on  this  appeal, 
both  on  the  motion  and  on  the  merits,  were 
decided  by  us  in  Re  SuIliTan's  Estate,  78 
Pac.  945,  which  was  heard  on  writ  of  re- 
view from  an  order  identical  with  tlils  and 
made  subsequently.  For  the  reasons  therein 
stated,  the  order  appealed  from  is  rereraed, 
and  the  lower  court  is  directed  to  vacate  and 
set  aside  the  order  allowing  the  attorney's 
fees. 


MEMORANDUM  DECISIONS. 


SIMMS  V.  SIMMS.  (Supreme  Court  of  Ari- 
zona. June  8,  1897.)  Appeal  from  District 
Court.  Maricopa  County;  before  Justice  J.  J. 
Hawkins.  Action  by  J.  T.  Simms  against  Han- 
nah T.  Simms.  Judgment  for  defendant,  and 
flaintiff  appeals.  Affirmed.  Pierce  Evans,  C. 
'.  Ainsworth,  and  Fitch  &  Campbell,  for  appel- 
lant. Miliay  &  Bennett,  Jos.  H.  Kibtiey,  and 
W.  H.  Barnes,  for  appellee. 

PER  CURIAM.    Affirmed. 

ROUSE,  J.  (dissenting).  I  am  not  able  to 
agree  with  the  majority  of  the  court  in  the  judg- 
ment announced,  affirming  the  judgment  of  the 
district  court.  The  appellant,  James  T.  Simms, 
as  plaintiff  in  the  district  court,  commenced  an 
action  for  a  divorce  against  his  wife,  Hannah  T. 
Simms,  on  tbe  gronnd  of  abandonment.  In  her 
answer^  after  the  general  denial,  she  set  up  a 
cross-bill  praying  for  a  divorce  from  plaintiff  on 
the  ground  of  cruelty.  Subsequently  she  dis- 
missed her  croas-bill,  and  the  trial  was  liad  on 
the  complaint  and  the  general  denial  thereto. 
The  record  shows  that  plaintiff  and  defendant 
had  been  married  for  several  years;  that,  when 
Ihey  were  married,  plaintiff  was  a  widower,  and 
had  several  sons  by  a  former  marriage ;  that 
plaintiff  and  defendant  for  several  years  re- 
sided on  a  farm  near  Phoenix,  on  which  there 
was  a  comfortable  residence,  in  whlcb  they  had 
resided  for  some  time ;  that,  a  few  years  before 
the  suit  for  divorce  was  commenced,  plaintiff  and 
defendant  had  left  their  said  home,  and  had  gone 
to  an  Eastern  state  to  reside,  the  said  farm  l)e- 
ing  leased  or  rented  to  plaintiff's  sons,  who  were 
then  men  of  full  age,  and  that  they  occupied  the 
dwelling  referred  to  and  cultivated  the  farm 
connected  therewith  ;  that  subsequently  plaintiff 
and  defendant  returned  to  the  territory,  and 
again  took  up  their  residence  in  said  dwelling. 
There  is  evidence  in  the  record  tending  to  show 
that  defendant  and  plaintifTs  sons  did  not  get 
along  amiably.  The  complaint  was  filed  October 
9,  lt§)4.  and  the  answer  thereto  was  filed  on  Oc- 
tober 18,  1894.  Some  time  in  October,  1893,  tbe 
record  discloses  the  fact  that  defendant  and  one 
of  plaintiff's  sons,  who  also  resided  in  the  same 
dwelling,  not  being  aUe  to  get  along,  plaintiff 
made  something  of  a  proposal  to  defendant,  that 
plaintiff  and  defendant  would  leave  the  farm  and 
go  to  the  Lemon  Hotel  in  Ph<»nix  to  live,  to 
which  defendant  in  part  consented :  that  there- 
after plaintiff,  on  the  14th  day  of  December, 
18!),'{,  secured  rooms  at  said  hotel,  and  notified 
defendant  of  that  fact,  and  requested  her  to  go 
there  with  him  and  live.  This  she  declined  to  do, 
and,  though  often  requested  by  said  plaintiff  to 
go  to  said  hotel  nnd  live,  she  refuse<l,  and  as  a 
result  this  suit  of  divorce  was  commenced  on  the 


ground  of  abandonment.  The  court  refused  to 
grant  plaintiff  a  divorce.  We  are  not  inclined 
to  differ  with  the  court  In  its  judgment  affirm- 
ing that  decision,  Dotwitbatendinc  our  belief  that 
plaintiff  was  sincere  in  establishing  a  home  at 
the  Lemon  Hotel,  where  he  and  defendant  could 
reside  in  peace,  while  the  son*  oould  reside  where 
they  were  residing.  We  believe  the  plaintiC*8 
purpose  was  to  promote  the  happiness  of  the 
wife  and  also  tbe  happiness  of  the  sons.  We 
are  further  inclined  to  believe  from  the  record 
tliat  defendant  believed  plaintiff's  location  at  tbe 
said  hotel  was  sinoeie  and  in  good  faith,  but  for 
purposes  not  now  necessary  to  express  she  de- 
clined to  go  there  to  live  with  plaintiff.  The 
statute  of  this  territory  provides  that  a  divorce 
may  be  granted  to  a  nusliand,  "when  bis  wife 
shall  voluntarily  have  left  his  bed  and  board  for 
the  space  of  six  months  with  tbe  intention  of 
abandonment."  Rev.  St.  1887,  par.  2111,  subd. 
2.  This  action  at  bar  was  for  a  divorce  on  the 
ground  set  forth  in  this  statute.  Hence,  while 
the  husband  has  the  right  to  fix  the  domicile,  and 
his  domicile  is  the  wife's  domicile,  and  she  must 
reside  there  with  him,  yet  as  by  the  terms  of  the 
said  statute  the  abandonment  of  the  wife  is  es- 
tablished by  certain  acts  on  her  part,  the  arts 
of  the  husband  in  choosing  a  domicile  and  the 
action  of  the  wife  in  refusing  to  live  with  him 
are  facts  necessary  to  be  considered  by  the  trial 
court ;  and  if  that  court,  by  the  exercise  of  a 
sound  discretion,  should  find  that  the  acts  of  the 
husband  in  the  selection  of  a  liome  were  not  ex- 
ercised in  good  faith,  for  the  best  interests  of 
himself  and  family,  the  court  should  refuse  to 
grant  him  a  divorce.  If,  upon  the  other  hand, 
the  court  should  believe  the  home  was  thus 
chosen,  and  the  wife  should  decline  to  go  tliere 
to  reside  with  him  without  a  proper  reason,  the 
divorce  should  be  granted.  (3n  June  6,  1S!)(>, 
the  court  gave  judgment  dismissing  plaintiff's 
bill  for  divorce  and  entered  a  Judgment  for  the 
defendant  that  she  have  judgment  for  $750  for 
counsel  fees,  and  $150  per  month  for  her  main- 
tenance since  the  14th  day  of  December,  1893. 
To  tbe  judgment  of  this  court,  affirming  the  said 
judgment  of  the  district  court  allowing  said  sum 
for  counsel  fees  and  tbe  allowance  to  defendant 
of  $1S0  per  month  from  December  14,  1893,  as 
alimony,  I  dissent.  It  appears  from  the  record 
that  the  defendant  has  no  children,  or  any  one 
dependent  upon  her  for  support;  that,  long 
before  there  was  any  move  on  the  part  of  plain- 
tiff toward  an  effort  to  secure  a  divorce,  a  divi- 
sion of  plaintiff's  property  was  made  with  de- 
fendant, so  that  by  good  and  sufficient  instru- 
ments what  was  considered  by  both  parties  to  be 
one-half  of  all  tbe  poaeeseiona  woa  transferred 
to  her,  and  by  said  transaction  defendant  re- 
ceived real  estate  from  plaintiff  proven  in  this 
trial  to  be  worth,  at  the  date  of  the  trial,  some- 
thing ov-er  $40.000 ;  that  said  property  was  her 
seimrate  property,  and  under  her  control  from 
the  date  so  conveyed  to  her,  and  from  that  time 
to  the  date  of  the  trial.  Said  division  of  the 
property  was  made  with  the  express  purpose  of 
disposing  of  the  community  property,  and  to 
make  full  preparation  for  the  preservation  of 
the  wife's  rights.  The  statute  of  this  territory 
provides :  "If  the  wife,  whether  complainant 
or  defendant,  has  not  a  sufficient  income  for  her 
maintenance  during  the  pending  of  a  suit  for  a 
divorce,  the  judge  may,  either  in  the  term  time  or 
in  vacation,  after  due  notice,  allow  her  a  sum 
for  her  sumiort  in  proportion  to  the  means  of 
the  husband,  until  a  final  decree  shall  be  made 
in  the  ca.se.''  Rev.  St.  1887,  par.  2120.  That 
statute  gives  the  judge  or  court,  pending  the  ac- 
tion, certain  power.  'This  power  of  the  judge  or 
court  depends,  first,  nix)n  the  fact  that  the  wife 
has  not  a  sufficient  maintenance ;  second,  after 
due  notice  has  heen  given;  third,  the  allowance 
must  be  in  proiwrtion  to  the  husband's  means ; 
fourth,  the  allowance  can  only  be  until  the  suit 
is  terminated.  The  complaint  in  the  case  at  bar 
was  CUd  Uctubor  9,  aud   tbe  answer  thereto 
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October  18,  1894.  JTo  motion  for  alimony  wa« 
made  by  defendant  until  April  2,  1896,  nearly 
18  montlig  after  iarae  was  Joined.  On  that  data 
her  motion  was  made,  and  notice  served  on 
plaintiff,  and  counter  affidavits  were  filed ;  but 
no  order  was  made  with  reference  thereto,  and 
nothing  done  thereon,  until  the  date  of  the  final 
judgment,  January  G,  1896,  and  then  only  in  the 
final  judgment.  The  power  to  grant  alimony  is 
]>ending  the  action  for  divorce,  not  at  the  time 
when  divorce  is  refused  and  case  is  dismissed. 
It  is  an  allowance  for  the  wife's  support  and  to 
provide  her  with  the  means  to  prosecute  the  ac- 
tion or  make  her  defense.  Rev.  St.  1887,  par. 
2120.  She  had  maintained  herself  and  had  Been 
represented  by  a  number  of  distinguished  attor- 
neys from  the  beginning.  The  suit  was  at  an 
«nd  when  the  judgment  for  an  allowance  was 
made.  Again,  the  record  shows  that  the  de- 
fendant owned  property  in  her  own  right,  ac- 
quired from  plaintiff,  of  equal  value  to  that 
which  he  owned,  of  the  value  of  over  $40,000, 
which  was  productive.  Before  alimony  can  be 
allowed,  it  must  be  shown  that  the  wife  has  not 
sufficient  income  for  her  maintenance  pending 
the  action.  Paragraph  2120,  supra ;  Bishop, 
Marriage  and  Divorce,  |  394;  Collins  v.  Col- 
ling, 80  N.  Y.  12.  The  judgment  in  this  case 
for  alimony  was  at  the  time  the  divorce  was  re- 
fused. It  was  not  pending  the  action.  The 
judgment  was  a  money  judgment  in  favor  of  the 
wife,  to  be  enforced  against  her  husband  by  an 
execution,  notwithstanding  the  fact  that  she 
was  possessed  of  large  means,  and  was  robed 
during  the  pendency  of  the  suit  with  the  marital 
right  to  draw  on  her  huabcudd's  credit  for  sup- 
port, and  notwithstanding  the  fact  that  she  may 
have  needed  a  maintenance  in  that  way  during 
that  time.  The  allowance  was  $liiO  per  month 
for  a  period  from  December,  1893,  up  to  the 
ilate  of  the  judgment,  covering  a  period  when 
only  the  threatenings  of  a  domestic  storm  were 
approaching,  but  when  no  storm  was  actually 
raging.  The  judgment  for  alimony  was  for  a 
sum  over  $o,000,  of  which  said  $750  was  for 
counsel  fees.  Ttie  statute  only  authorizes  the 
court  to  make  an  allowance  to  the  wife  for  her 
maintenance  during  the  pendency  of  the  suit. 
The  allowance  cannot  be  made  after  the  suit  is 
terminated.  The  allowance  can  only  be  on  mo- 
tion made  after  notice,  not  before,  and  certain 
conditions  must  be  known  to  exist  before  the 
order  can  be  made.  In  this  case  the  motion  was 
made  and  notice  given,  but  no  order  was  made. 
The  action  is  for  a  divorce,  and  not  an  action 
for  the  division  of  the  property  between  plain- 
tiff and  defendant,  or  for  a  personal  judgment 
between  them,  the  divorce  being  refused.  The 
parties  remained  husband  and  wife,  with  all  the 
rights  of  such,  and  governed  by  all  the  laws  per- 
taining to  the  marital  relation.  The  only  judg- 
ment there  could  be  jpronounced  in  this  case,  on 
the  refusal  of  the  divorce,  was  a  judgment  for 
costs.  If  the  court  had  prior  to  that  time  made 
an  order  allowing  the  wife  support,  etc.,  and 
said  order  had  not  been  complied  with,  it  would 
have  had  power  to  enforce  said  order;  but  it 
had  no  power  to  enter  the  judgment  for  allow- 
ance which  was  entered.  That  judgment,  as  has 
been  stated,  reaches  back  to  a  time  when  there 
were  no  domestic  troubles,  and  in  effect  regu- 
lates the  domestic  affairs  of  the  parties  at  a 
time  when  they  were  not  before  the  court.  By 
statute  it  is  provided :  "The  court  pronouncing 
a  decree  of  divorce  from  the  bonds  of  matrimony 
shall  also  decree  and  order  a  division  of  the  es- 
tate of  the  parties  in  such  a  way  as  to  the  court 
shall  seem  just  and  right,  having  due  regard  to 
the  rights  of  each  party  and  their  children,  if 
any ;  provided,  however,  that  nothing  herein 
contained  shall  be  construed  to  compel  either 
party  to  divest  him  or  her  self  of  the  title  to 
separate  property."  Rev.  St.  1887,  par.  2114. 
If  a  divorce  had  been  granted  in  the  case  at 
bar.  the  court  could  have  divided  the  communi- 
ty property  between  the  parties,  as  would  have 


been  just  and  right,  but  could  not  have  inter- 
fered with  their  separate  property.  It  is  further 
provided :  "The  court  may  award  cost  to  party 
m  whose  behalf  the  sentence  or  decree  shall 
pass,  or  that  each  party  shall  pay  his  or  her  own 
costs,  as  to  the  court  shall  appear  reasonable." 
Rev.  St.  1887,  par.  2122.  There  are  no  other 
provisions  of  the  statutes  applicable  to  the  case 
at  bar,  and  hence  we  hold  that  the  only  judg- 
ment that  the  court  could  render  was  judgment 
for  the  costs  of  the  suit.  The  judgment  was  en- 
tered in  this  case  on  the  13th  day  of  June,  1890, 
for  the  sum  of  $5,250,  exclusive  of  costs,  and  the 
motion  for  a  new  trial  and  to  set  aside  such 
judgment  was  overruled  and  denied  on  June  29, 
1896.  Thereafter,  on  Jnne  30,  1896,  plaintiff 
filed  an  appeal  bond  in  the  sum  of  $11,000) 
which  was  duly  approved  and  appeal  granted. 
Thereafter,  on  the  15th  day  of  July,  1896,  de- 
fendant gave  notice  to  plaintiff  that  on  July  27, 
1896,  she  would  apply  for  an  order  for  alimony 
pending  the  appeal  of  said  case,  and  on  said 
date  last  mentioned  the  judge  made  a  decree,  or- 
dering and  adjudging  that  plaintiff  pay  defend- 
ant, within  10  days,  $250  for  her  support,  as  ali- 
mony at  the  rate  of  $150  per  month  from  the 
date  of  said  former  decree,  viz.,  June  13,  1896, 
and  the  further  sum  thereafter  of  S150  per 
month  in  advance  from  the  1st  day  of  August. 
1896,  during  the  pendency  of  the  action,  and  the 
further  sum  of  $500  as  counsel  fees.  There- 
after, in  the  Supreme  Court,  the  appellee,  de- 
fendant below,  on  the  27th  day  of  January, 
1807,  filed  in  the  Supreme  Court  her  motion  for 
an  order  dismissing  said  appeal,  for  the  reason 
that  appellant  had  not  complied  with  the  decree 
and  order  last  above  referred  to,  and  on  the  same 
date,  viz.,  January  27,  1887,  her  attorneys, 
Messrs.  Kibbey,  Barnes,  Millay,  and  Bennett, 
filed  a  motion  to  remit  all  the  judgment  of  the 
district  court  for  alimony  and  attorney's  fees  m 
excess  of  $5,000,  to  wit,  the  sum  of  $250.  It 
will  be  observed  that  at  the  date  of  judgment 
the  amount  decreed  in  favor  of  defendant  was 
$5,250,  that  plaintiff  perfected  his  appeal  on 
June  30,  1896,  that  thereafter  the  oourt  decreed 
that  plaintiff  should  pay  defendant  $150  i>er 
month,  that  $250  was  due  to  August  1,  1896. 
and  that  in  addition  thereto  he  was  to  pay  her 
$500  for  counsel  fees.  Due  at  the  date  of  said 
motion,  viz.,  January  27,  1897 :  Original  judg- 
ment, $5,250;  alimony  to  August  1,  1896,  $250; 
alimony  per  month  thereafter,  to  February  1, 
1897^  $900;  counsel  fees,  $500 — making  in  all 
$6,900.  The  bond  on  appeal  was  both  an  ap- 
peal and  a  stay  bond.  After  it  was  executed, 
approved,  and  filed,  the  appeal  was  complete. 
The  district  court  no  longer  had  jurisdiction 
over  the  case.  Rev.  St  1887,  par.  865.  The 
case  then  was  under  the  jurisdiction  of  the  Su- 
preme Court  on  appeal,  and  said  court  had  juris- 
diction of  the  case  as  it  was  on  the  final  date 
judgment  was  entered  by  the  district  court. 
Any  party  in  whose  favor  a  verdict  or  judg- 
ment has  been  rendered  may  in  open  court  remit 
any  part  of  said  verdict  or  judgment,  or  such 
remitter  shall  be  noted  in  the  docket  and  en- 
tered in  the  minutes,  and  an  execution  shall 
thereafter  issue  for  the  balance  only  of  such 
judgment  after  deducting  the  amount  remitted." 
Rev.  St.  1887,  par.  817.  It  Is  evident  from  said 
paragraph,  and  the  remainini;  paragraph  of  the 
chapter  of  the  statutes  to  which  it  belongs,  that 
the  remitter  can  only  be  entered  in  the  district 
court,  and  only  in  that  court  i)efore  an  appeal 
has  been  perfected,  excepting  as  Is  provided  by 
the  following :  "If  in  any  judgment  rendered  in 
this  district  court  there  shall  be  an  excess  of 
damages  rendered,  and  before  the  plaintiff  has 
entered  a  releane  of  the  same  in  such  court  in 
the  manner  provided  by  law,  such  judgment  shall 
be  removed  to  the  Supreme  Court,  it  shall  be 
lawful  for  the  party  in  whose  favor  such  excess 
of  damages  has  been  rendered  to  make  such  re- 
lease in  the  Supreme  Court,  in  the  same  man- 
ner as  such  release  is  required  to  be  made  in  tb« 
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district  court."  The  course  to  be  pursued  in  en- 
tering a  remitter  not  in  term  is  pointed  out  and 
directed  by  paragrapii  818,  Rev.  St.  1887.  Tliat 
course  was  not  pursued  in  this  case,  and,  even  if 
the  case  at  bar  was  such  in  which  a  remitter 
could  be  entered,  the  appellee  failed  to  pursue 
the  course  prescribed  by  law,  and  the  judgment 
has  to  remain  where  it  was,  entered  with  dis- 
trict court.  It  will  be  obser%'ed,  however,  that 
the  right  to  remit  is  given  only  to  a  plaintiff. 
It  is  evident  that  the  right  is  given  to  the  one 
who  has  instituted  a  suit  to  recover  a  money 
judgment  or  a  property  of  a  certain  value,  that 
he  may  make  a  verdict  or  judgment  which  is  in 
excess  of  the  amount  claimed  a  valid  verdict  or 
judgment,  by  having  them  correspond  with  the 
allegations  of  the  complaint  or  to  correspond  to 
the  evidence  in  the  trial.  In  the  case  at  bar  the 
judgment  was  for  $o,2.o0.  To  secure  an  appeal 
and  stay  of  judgment  plaintiff  was  required  by 
law  to  execute  a  bond  for  at  least  double  the 
sum.  A  bond  in  a  smaller  sum  would  not  have 
stayed  the  execution.  The  right  of  appeal  from 
the  district  to  the  Supreme  Court  is  fixed,  on 
the  value  of  the  matter  in  controversy,  at  $200. 
Suppose  the  judgment  of  the  district  court  ex- 
ceeds that  sum,  and  an  appeal  is  taken ;  can  it 
be  successfully  maintained  that  after  the  appeal 
has  been  perfected  the  appellee  can  destroy  the 
jurisdiction  of  the  Supreme  Court  by  entering 
a  remitter,  so  as  to  bring  the  amount  just  un- 
der $200?  Again,  suppose  a  suit  should  be  in- 
stituted in  a  court  for  a  sum  in  excess  of  juris- 
diction of  said  court;  could  jurisdiction  be  re- 
tained by  the  plaintiff,  after  judgment,  remitting 
all  in  excess  of  jurisdictional  sum?  We  con- 
tend that  a  remitter  can  only  be  made  to  correct 
an  error  in  the  verdict  or  judgment,  by  reason  of 
the  fact  that  the  verdict  or  judgment  is  in  ex- 
cess of  the  amount  claimed,  or  that  the  evidence 
does  not  support  the  verdict  or  judgment.  It  is 
apparent  that,  in  the  effort  to  remit  the  insig- 
nificant sum  of  $250,  it  was  the  purpose  of  ap- 
pellee to  prevent  the  case  from  going  to  another 
tribunal  for  review,  leaving  the  judgment  re- 
duced to  just  $5,000.  As  said  before,  this  is  not 
an  action  for  a  money  judgment.  The  money 
part  of  the  judgment  is  a  mere  incident.  It  was 
rendered,  in  our  judgment,  without  any  legal 
authority ;  hence  we  think  the  judgment  should 
be  reversed,  and  the  case  dismissed. 


JENNER  v.  MURPHY.  (S.  F.  4,054.)  (Su- 
preme Court  of  California.  Dec.  5,  1904.)  De- 
partment 2.  Action  by  one  Jenner  against  one 
Murphy. 

PER  CURIAM.  The  motion  of  respondent  to 
dismiss  the  appeal  from  the  judgment  and  the 
order  denying  the  motion  for  new  trial  is  hereby 
denied. 


LONG  et  al..  County  Com'rs,  t,  PEOPLE  ex 
rel.  LOW,  Dist.  Atty.  (Supreme  Court  of  Col- 
orado. Feb.  C,  1905.)  Error  to  District  Court, 
Pueblo  County;  John  H.  Voorhees,  Judge. 
Mandamus  proceedings  by  the  people,  on  the  re- 
lation of  J.  H.  H.  Low,  as  district  attorney, 
against  C.  J.  Long  and  others,  county  commis- 
sioners of  Pueblo  county.  There  was  a  judg- 
ment awarding  the  writ,  and  defendants  bring 
error.  Dismissed.  11.  E.  Briggs  and  F.  R.  JIc- 
Aliney,  for  plaintiffs  in  error.  J.  II.  H.  Iiow, 
for  defendant  in  error. 

STEELE,  J.  The  board  of  county  commis- 
sioners of  I'neblo  county  was  required,  by  man- 
damus isMued  by  the  district  court  of  the  Tenth 
judicial  district,  to  redistrict  the  county  as  re- 
quired by  the  law  approved  April  30,  1901. 
found  at  page  144,  c.  f>9,  of  the  Session  Laws 
of  1901.  The  board  brings  the  case  here  by  writ 
of  error,  and  says  that  the  writ  should  not  have 
been  issued,  because  the  act  of  the  General  As- 


sembly referred  to  is  anconstitntional  and  void. 
At  the  general  election  held  in  the  year  1902 
the  people  ratified  the  amendment  proposed  by 
the  Legislature  to  section  6  of  article  14  of  the 
Constitution.  By  this  amendment  the  member- 
ship of  the  board  of  county  commissioners  was 
decreased,  and  the  terms  of  certain  members  ex- 
tended. This  amendment  was  construed  in  the 
case  of  People  v.  Long  (decided  at  the  last  term) 
77  Pac.  251,  and  the  questions  presented  anc 
determined  in  that  case  are  those  involved  here; 
and,  although  this  case  baa  reference  to  the  re- 
districting  of  the  county,  our  opinion  in  the  case 
referred  to  must  guide  the  commissioners  in  the 
performance  of  their  duties ;  and,  as  the  rights 
of  the  parties  are  settled  by  the  decision  re- 
ferred to,  the  writ  of  error  is  diamiased. 


Ex  parte  SEARLES.  (Supreme  Court  of 
Idaho.  Jan.  18,  1905.)  In  the  matter  of  the  ap- 
plication of  Carl  Searles  for  a  writ  of  habeas 
corpus.  Prisoner  discharged.  Elder  &,  Whitla, 
for  petitioner.  Thos.  H.  AVilson,  Pros.  Atty., 
for  the  State. 

SULLIVAN,  J.  This  is  an  original  applica- 
tion for  a  writ  of  habeas  corpus,  and  the  facts 
are  substantially  the  same  as  in  the  case  of  In 
re  Shirley  Jay,  79  Pac.  202 ;  and  on  the  author- 
ity of  that  case  the  prisoner  mast  be  discharged. 

STOCKSLAGER,  C.  J.,  and  AILSHIB,  J, 
concur. 


BOARD  OF  COM'RS  OF  RUSSELL  COUN- 
T¥  V.  SUMNBU.  (Supreme  Court  of  Kansas. 
March  11,  1905.)  Error  from  District  Court, 
Russell  County;  J.  H.  Reeder,  Judge.  Action 
by  R.  W.  Sumner  against  the  board  of  commis- 
sioners of  the  county  of  Russell.  Judgment  for 
Slaintiff,  and  defendant  brings  error.  Affirmed. 
.  C.  Ruppenthal,  for  plaintiff  in  error.  W.  G. 
Eastland,  for  defendant  in  error. 

PER  CURIAM.  The  proceedings  on  appeal 
from  the  l>oard  of  county  commissioners  gave 
the  district  court  jurisdiction.  The  appeal  bond 
was  not  void,  and  the  court  did  not  err  in  per- 
mitting its  amendment.  There  was  no  error  in 
refusing  to  permit  the  county  to  show  by  parol 
evidence  that  a  cattle  pass  was  in  contemplation 
when  the  road  was  laid  out  and  established. 
Nothing  in  the  proceedings  of  the  board  dis- 
closed such  a  state  of  facts.  After  the  appeal 
the  question  was  narrowed  down  to  the  amount 
of  damages  to  which  the  plaintiff  was  entitled. 

Howard  v.  Hooker,  69  Kan.  ,  78  Pac.  847. 

The  board  made  o  tender  in  its  answer  of  $111 
to  the  plaintiff.  The  instructions  asked  by  the 
county  attorney  and  refused  were  not  signed  by 
him  as  required  by  statute,  and  cannot  be  con- 
sidered. We  have  examined  the  instructions 
given,  and  find  that  they  presented  to  the  jury 
fairly  the  law  of  the  case.  The  judgment  will 
be  affirmed. 


HILL  BROS.  V.  EBERLT.  (Supreme  Court 
of  Kansas.  Feb.  11.  1905.)  Error  from  District 
Court,  Brown  County ;  Wm.  I.  Stuart,  Judge. 
Action  by  Cyrus  M.  Eberly  against  Hill  Broth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed.  Buckles  &  Pearl,  for 
plaintiffs  in  error.  James  Falloon,  for  defend- 
ant in  error. 

PER  CURIAM.  In  an  accounting  with  the 
aid  of  a  referee,  Cyrus  M.  Eberly  recovered  from 
Hill  Bros.  $49G.  the  balance  due  him  for  the  sale 
of  sewing  machines,  musical  instruments,  and 
some  supplies.  His  agency  or  services  continued 
through  a  period  of  about  four  years,  during 
which  time  there  were  two  changes  in  the  firm. 
He  first  began  with  Hill  &  Co.,  then  Hill  Bros. 
&  Phelps,  and  finally  Hill  &  Co. ;  hut  from  the 
agreed  facts  and  the  testimony  it  appears  that 
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thcM  chances  dtd  net  affect  the  contract  relation 
with  Eberly,  and  that  at  each  change  the  suc- 
cessoTB  assumed  the  liabilities  of  the  firm.  The 
contract  relation  with  Eberly  was  more  In  the 
nature  of  an  agency  than  a  partnership;  bu^ 
whatever  its  proper  designation,  he  was  entitled 
under  the  evidence  to  an  accounting  and  to  the 
recovery  which  was  awarded.  This  was  also  true 
as  to  the  oil  and  supplies  account,  and  no  error 
was  committed  in  allowing  an  amendment  of  the 
petition  in  respect  to  this  account  We  have  ex- 
amined all  the  errors  assigned,  and  find  nothing 
■nbstantial  in  them,  and  therefore  the  judgment 
will  be  affirmed. 


M.  RUMBLT  OO.  v.  WIEBKB.  (Supreme 
Court  of  Kansas.  Feb.  11,  1905.)  Error  from 
District  Court,  Saline  County;  R  R.  Rees, 
Judge.  Action  by  the  M.  Rnmely  Company 
against  C.  F.  Wiebke.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed.  L.  F. 
Jackson  and  H.  C.  Tobey,  for  plaintiff  in  wror. 
C.  W.  Burch,  for  defendant  in  error. 

PER  CURIAM.  The  errors  complained  of  in 
this  case  are  confined  exclusively  to  the  sustain- 
ing of  «  motion  to  suppress  certain  questions 
asked  by  the  plaintiff  of  his  witnesses  while  tak- 
ing depositions.  An  examination  of  these  ques- 
tions satisfies  as  that  the  rulinp  of  the  court 
weia  right    The  judgment  is  affirmed. 


STATE  T.  CAMPBELL.*  (Supreme  Court  of 
Kansas.  Feb.  11,  1905.)  Appeal  from  District 
Court,  Wyandotte  (jounty ;  J.  McCabe  Moore, 
Judge.  Frank  M.  Campbell  was  indicted  for 
crime.  From  an  order  quashing  the  indictment, 
the  state  iippeals.  Reversed.  G.  C.  Cloleman, 
Atty.  Gen.,  and  Jay  F.  Close,  Asst  Atty.  Gen., 
for  the  State.    E.  H.  Wooley,  for  appellee. 

PER  CURIAM.  Under  the  decision  rendered 
•t  the  present  session  of  the  court  in  the  case  of 
State  ▼.  Charles  M.  Bowles  (No.  14,053)  79  Pac. 
726,  the  indictment  in  this  case  was  properly 
signed.  Under  the  authority  of  State  v.  (3rilly,  77 
Pac.  701,  the  record  relating  to  the  presentment 
of  the  indictment  is  sufficient  The  indictment 
is  sufficimt  in  8at>stanoe,  and  the  jndgment  of 
the  district  court  quashing  it  is  revened,  and  th« 
cause  remanded. 


STATE  T.  OAMPBELIi.  (Supreme  Court  of 
Kansas.  Feb.  11,  1905.)  Appeal  from  DUtrict 
Court,  Wyandotte  County;  J.  McCabe  Moore, 
Judge.  Frank  M.  Campbell  was  indicted  for 
crime.  From  a  judgment  quashing  the  indict- 
ment the  state  appeals.  Reversed.  C.  C.  Cole* 
man,  Atty.  Gen.,  and  Jay  F.  Close,  Asst  Atty. 
43en.,  for  the  State.    E.  H.  Wooley,  for  appellee. 

PER  CURIAM.  The  judgment  of  the  district 
court  in  this  case  is  affirmed,  on  the  authority  of 
State  of  Kansas  v.  Charles  M.  Bowles  (No.  14,- 
0.>3.  decided  at  the  present  session  of  the  court) 
79  Pac.  72(5. 


STATB  T.  EliLIS  et  al.  (Supreme  Court  of 
Kansas.  March  11,  1905.)  Error  from  District 
Court,  Butler  County ;  G.  P.  Aikman,  Judge. 
Action  by  the  state  against  Catherine  Ellis  and 
others.  Ju<lgment  for  defendants,  and  the  state 
brings  error.  Affirmed.  C.  C.  Coleman,  Atty 
<}en..  Jay  F.  Close,  Asst.  Atty.  (Jen.,  and  W.  M. 
Rees,  for  the  State.  Leland  k  Harris  and  Red- 
den &  Kramer,  for  defendants  in  error. 

PER  CURIAM.  Tlie  parties,  prooeedinga, 
«nd  questions  involred  In  this  case  are  practical- 
ly the  same  as  in  State  of  Kansas  v.  Catherine 
Ellis  et  al.  (No.  14,036)  79  Pac.  1066 ;  and  the 
order  and  judgment  in  this  case  is  affirmed  on 
the  authority  of  that  ca8» 
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STATB  ▼.  KRAPFP.  (Supreme  Court  of 
Kansas.  March  11,  1905.)  Error  from  District 
Court,  Russell  County;  J.  H.  Reeder,  Judge. 
Action  by  die  state  against  Peter  Krapff.  Judg- 
ment for  defendant,  and  the  state  brings  o'ror. 
Affirmed.  C.  C.  Coleman,  Atty.  Gen.,  and  J.  C. 
Rnppenthal,  for  the  State.  Geo.  W.  Holland, 
for  defendant  in  error. 

PER  CURIAM.  The  state  did  not  help  its 
case  by  using  the  deposition  of  Peter  Krapft,  the 
owner  of  the  property.  It  was  necessary  to 
show  knowledge  on  his  part  that  the  premises 
were  used  for  unlawful  purposes  Cordes  v. 
State,  87  Kan.  48,  14  Pac.  493.  The  deposition 
of  the  owner  tended  to  disprove  this.  The  judg- 
ment of  the  court  below  will  Im  affirmed. 


STATB  T.  PEARSON.  (Supreme  Court  of 
Kansas.  Feb.  11,  1903.)  Appeal  from  District 
Court,  Cherokee  County ;  W.  B.  Olaase,  Judge. 
Mose  Pearson  was  convicted  of  crime,  and  ai>- 
peals.  Affirmed.  C.  C.  Coleman,  Att?.  Gen., 
and  Al.  F.  Williams,  for  the  State.  Ira  Heaton 
and  Skidmore  &  Walker,  for  appellant 

PER  CURIAM.  The  only  legal  question  pre- 
sented in  this  case  is  whether  the  district  court 
of  Cherokee  county  loses  jurisdiction  to  try  a 
case  at  Columbus  in  December,  because  the  case 
is  called  at  an  adjourned  term  which  opened  at 
Columbus  in  October,  and  the  term  was  ad- 
journed over  an  intervening  term  of  the  same 
court  held,  as  authorized  by  law,  at  Galena,  in 
said  county,  in  the  month  of  November.  It  is 
conceded  that  this  question  has  lieen  answered  in 
the  negative  in  State  v.  Crilly  et  al.  (July  7, 
1904)  77  Pac.  701.  We  are  asked  to  reverse  the 
ruling  in  that  case,  which,  after  careful  consid- 
eration, we  decline  to  do.  The  judgment  In  this 
case  is  affirmed. 


STATB  T.  YOUNG  et  aL*  (Supreme  Court  of 
Kansas.  Feb.  11,  1905.)  Appeal  from  District 
Court  Wyandotte  County;  J.  McCabe  Moore, 
Judge.  Fred  l^oung  and  SVank  Clark  were  in- 
dicted for  crime.  From  an  order  quashing  the 
indictment,  the  state  appeals.  Reversed.  C.  G. 
Coleman,  Atty.  Gen.,  and  Jay  F.  Close,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Under  the  decision  rendered 
at  the  present  session  of  the  court  in  the  case  of 
State  of  Kansas  t.  Charles  M.  Bowles  (No.  14,- 
053)  79  Pac  726,  the  indictment  in  this  case  was 
properly  signed.  The  matter  of  misjoinder  was 
not  raised  by  the  motion  to  quash,  but.  since  it 
is  argued  by  both  parties,  and  might  be  raised 
again,  it  is  proper  to  say  that  the  indictment 
was  sufficient  in  this  respect.  State  v.  Meade, 
56  Kan.  690,  44  Pac.  619;  State  v.  Schweiter, 
27  Kan.  499 ;  State  v.  Hodges,  45  Kan.  389,  26 
Pac  676 ;  State  v.  Bussey,  58  Kan.  679,  687,  60 
Pac  891;  State  v.  Stevens,  56  Kan.  720,  44 
Pac  992.  The  judgment  of  the  district  court 
quashing  the  indictment  la  reversed,  and  the 
cause  remanded. 


TERRITORY  T.  RIVBLU  (Supreme  Court 
of  New  Mexico.  Jan.  25,  1905.)  Appeal  from 
District  Ck>urt,  San  Juan  County;  before  Jus- 
tice John  R.  McFie.  Frank  Rivell  waa  convict- 
ed of  assault  with  Intent  to  rape,  and  appeals. 
Affirmed.  Ganville  Pendleton  and  A.  B.  Rene- 
han,  for  appellant  George  W.  Prichard,  Sol. 
Gen.,  for  the  Territory. 

PARKER,  J.  Appellant  waa  tried  and  oon- 
Ticted  of  an  assault  with  intent  to  commit  rape. 
Not  a  single  exception  waa  saved  in  the  court 
below.  We  have,  howeTer,  examined  the  record, 
and  find  the  evidence  sufficient  to  support  the 
Terdict,  and  the  instrnctiona  axe  free  from  error 
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of  which  the  appeHatit  can  complain.  The  juia- 
merit  of  the  lower  eoort  will  be  affirmed,  and  it 
la  so  ordered. 

MlliliS.  a  J.,  and  POPE,  MANN,  and  AB- 
BOTT, JJ.,  concur.  McFIE,  J.,  haviiiE  tried  tba 
case  below,  did  not  participate  in  this  deciaion. 


BLUMLB  T.  KRAMER.*  (Snpreme  Coart  of 
Olclahoma.  SepL  2.  1904.)  Error  from  District 
Court,  Oklahoma  County;  before  Justice  Benj. 
F.  Burwell.  Action  between  Sebastian  Blumle 
and  Balthaa  Kramer.  From  the  judgment,  Se- 
bastiun  Blumle  brings  error.  Affirmed.  M.  Ful- 
ton and  Q.  A.  Paul,  for  plaintiS  in  error.  H.  H. 
Uoward,  for  defendant  In  error. 

PANCOAST,  J.  The  facta  which  are  ma- 
terial in  this  case  are  exactly  the  same  as  those 
of  case  No.  1,462,  SelMtstlan  Blumle  and  Caroline 
Blumle,  Plaintiifa  in  Error,  t.  Balthaz  Kramer, 
Defendant  in  Eirror,  79  Pac.  215 ;  and,  upon  the 
authority  of  that  case  and  the  principles  enun- 
ciated therein,  this  case  is  affirmed.  All  the 
Justices  concurring,  except  BURWEIiL,  J.,  who 
tried  the  case  below,  not  sitting. 


ETXTXOER  et  al.  r.  DENNTSON  et  al.  (Sn- 
preme Court  of  Oklahoma.  Jan.  6,  1005.)  Ap- 
peal from  District  Court,  Cleveland  County; 
before  Justice  C.  F.  Irwin.  Action  by  R.  F.  El- 
linger  and  others  against  J.  F.  Dennison  and 
otiiera.  Judgment  for  defendants,  and  plaintiffs 
appeal.  Affirmed.  Flynn  &  Ames  and  R.  A. 
Kleinscbmidt,  for  plaintiffs  in  error.  B.  F. 
Wolf,  Ca  Atty.,  G.  L.  Botaford,  James  M. 
Gresham,  and  Mosier  &  Dudley,  for  defendants 
in  error. 

PER  CURIAM.  In  this  case  the  record  pre- 
sents the  same  facts  as  were  presented  in  case 
of  G.  W.  Giles  v.  J.  F.  Dennison  et  al.  (No. 
1,535,  decided  by  this  court  nt  the  last  term)  78 
Pac.  174,  and  the  same  propositions  of  law  are 
involved ;  and  upon  that  authority  the  judgment 
of  the  district  court  of  Cleveland  coun^  will  be 
affirmed,  at  costs  of  plaintiffs  in  error.  All  the 
Justices  concurring,  except  Irwin,  J,,  who  tried 
the  case  below,  not  sitting. 


NATIONAL  LIVE  STOCK  BANK  OF  CHT- 
CAGO,  ILL.,  V.  FIRST  NAT.  BANK  OF 
6BNBSBO,  ILL.  (Supreme  Court  of  Oklaho- 
ma. Feb.  11,  1005.)  Error  from  District  Court, 
Woodward  County;  before  Justice  J.  L.  Pan- 
coast.  Action  between  the  National  Live  Stork 
Bank  of  Chicago,  111.,  and  the  First  National 
Bank  of  Geneseq,  III.  From  the  judgment,  the 
National  Live  Stock  Bank  of  Chicago,  111., 
bringB  error.  Affirmed.  Winston,  Payne  & 
Strawn,  Stanley,  Vermilion  ft  Evans,  and 
George  8.  Oreen,  for  plaintiff  in  error.  Bota- 
ford, Deatberage  &  Young  and  Houston  ft  Ma- 
rum,  for  defendant  In  error. 

BURWELL,  J.  This  case  was  originally 
tried  in  the  district  court  of  Woodward  county, 
and  judgment  rendered  in  favor  of  the  National 
Live  Stock  Bank  of  Chicago.  The  First  Nation- 
al Bank  of  Geneseo  appealed,  and  this  court  re- 
viewed the  record  and  promulgated  an  opinion, 
in  wbich  it  made  a  full  statement  and  findings  of 
facts  and  enunciated  the  law  aa  applied  thereto, 
reversed  the  judgment  of  the  lower  court,  and 
remanded  the  case,  directing  a  new  trial.  76 
Pac.  130.  On  the  second  trial  In  the  lower 
court,  it  was  agreed  between  the  parties  that  a 
jury  be  waived  and  the  ease  submitted  on  the 
record  as  made  on  the  first  trial.  Judgment  was 
renderad  in  tarot  of  the  Geneseo  Bank,  and  the 
Chicago  Bank  oppaals  to  this  court.  No  new 
qnestion  is  raised  on  this  appeal.  The  record  is 
toe  same  as  stated  In  oar  former  opinion,  and  ws 
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art  folly  satiaflad  witk  die  law  as  Oiereln  de- 
clared. The  Jodgment  of  the  lower  conrt  is 
hereby  affimad,  at  the  coat  of  the  appellant. 
All  M  tba  Justices  concurring,  except  PAN- 
COAST,  Jm  who  presided  at  the  trial  below,  not 
aitting.  BURFORD,  C  J.,  not  participaUoc. 
and  BEAUCUAMP,  J.,  absent. 


OOWLES  T.  DNITBO  STATES  FIDELITT 
ft  GUARANTY  CO.  (Snpreme  Conrt  of  Wash- 
ington. March  23, 1905.)  Appeal  from  Superior 
0>art,  Spokane  County ;  William  R  Richard- 
son, Judge.  Action  by  William  U.  Cowles 
against  the  United  States  Fidelia  ft  Guaranty 
Company.  From  a  Judgment  for  plaintiff,  de- 
fondant  appeals.  Affirmed.  Danaon  ft  Hnneke, 
for  appellant    H.  M.  Stephens,  for  respondent. 

PER  CURIAM.  This  is  an  action  upon  a 
bond  of  a  guaranty  company  for  damages  grow- 
ing oat  of  the  Tiolation  of  a  building  contract. 
The  case  was  before  this  court  before,  and  an 
opinion  rendered  thereon  la  reported  in  82 
Wash.,  at  page  120,  72  Pac.,  at  page  1032,  98 
Am.  St.  Rep.  83S.  where  a  statement  of  the  facts 
involved  can  be  found.  Upon  the  termination  of 
the  evidence  in  the  cause,  the  case  was  taken 
from  the  jury  and  jud^ent  rendered  for  tlie 
plaintiff.  This  appeal  u  from  such  judgment. 
We  have  carefully  examined  the  briefs  filed  in 
this  case,  and  also  the  record,  and  from  the  rec- 
ord are  not  inclined  to  interfere  with  the  discre- 
tion of  the  court  in  relation  to  the  amendments 
to  the  answer  sought  to  be  made  by  the  appel- 
lant From  the  announcement  by  this  court  op- 
en the  former  trial  of  this  canae  that  whatever 
was  binding  upon  the  parties  to  the  contract 
was  binding  upon  the  surety,  who  becomes  a 
party  to  the  contract  Identified  with  the  con- 
tractor, and  the  further  annoancement  that,  in 
the  absence  of  a  showing  of  some  damage,  devia- 
tions should  not  be  allowed  to  avoid  the  con- 
tract, or  the  policy  of  insorance  which  became  a 
part  of  it,  which  haa  been  the  nniform  holdint; 
of  this  conrt  in  many  eases,  we  think  the  court's 
constmction  of  the  pleadings  was  correct;  and 
the  judgment  will  therefore  be  affirmed. 


SHOWALTBR  et  ux.  r.  SHOWALTER  et 
al.  (Supreme  Court  of  Washin!»ton.  Jan.  28, 
1905.)  Appeal  from  Superior  Court,  Spokuner 
County;  Henry  L.  Kennan,  Judge.  Action  by 
Samuel  Showalter  and  wife  against  Henry  &1. 
Showalter  and  others.  From  a  judgment  for 
defendants,  plaintiiEs  appeal.  Affirmed.  Ia  H. 
Prather,  for  appellants.  Polndezter  &  Kimball, 
for  respondents. 

DUNBAR,  J.  The  plaintiffs  oomplain  of  de- 
fendants, and  allege  that  on  the day  ol 

July,  1887,  plaintiffs  were  the  owners  in  fee 
simple  of  certain  described  land  in  Spokane 
county;  that  the  same  was  mortgaged  to  the 
Provident  Trust  Company  for  the  security  of  a 
loan  by  said  coinpany  to  plaintiffs  of  the  sum  of 
$900;  that  in  July,  1897,  the  company  beine 
about  to  bring  suit  to  foreclose  said  mortnge,  it 
was  agreed  by  and  between  the  plaintiffs  and 
Henry  M.  Showalter  and  (>eo.  W.  Showalter. 
two  soiu  of  the  plaintitEs,  that  plaintiffs  should 
make  no  defense  against  said  suit,  providing 
that  said  company  would  consent  to  buy  in  said 
land  at  the  foreclosure  sale,  and  agree  to  give  the 
defendant  Henry  M.  Showalter  a  contract  under 
which  he  could  purchase  said  land  of  said  com- 
pany on  certain  terms,  and  that  said  Henry  M. 
Showalter  should  take  the  said  contract  in  his 
name  for  the  use  and  benefit  of  the  plaintiffs, 
and  that  when  the  purchase  price  ahoold  be  naia 
the  said  land  should  be  the  property  of  plain- 
tiffs, and  that  during  aU  the  times  then  and 
thereafter  the  plalntlBs  should  remain  in  pos- 
session of  said  property  and  nse  the  same  as 
their  own;  that  in  accordance  with  this  ont- 
lined  agreement  the  property  was  bought  in  by 
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th«  oompany  and  xold  to  Henry  M.  Showalter; 
that  in  March,  1001,  while  the  plaintiffs  wert 
rightfully  in  ponesaion  of  said  land,  the  defend- 
ants, in  Tiolation  of  the  agreement  theretofot* 
entered  into,  wrongfully  and  b;  force  and  un- 
bearable Indignities  ousted  plalntlffB  from  th« 
possession  of  said  land,  and  themselves  wrong>- 
lully  and  by  force  took  possession  thereof,  and 
still  bold  the  same,  to  the  plaintiffs'  damage  in 
the  sum  of  $1,000.  The  demand  is  for  judgment 
for  the  possession  of  said  land  and  for  the  sum 
of  $1,000,  and  that  the  defendants  Henry  M. 
Showalter  and  Abbie  Showalter,  his  wife,  be  re- 
quired to  execute  and  deliver  a  good  and  sufB- 
cient  deed  of  conveyance  to  said  land  to  the 
plaintiffa.  The  answer  was  a  denial  of  all  the 
essential  allegations  of  the  complaint.  The 
plaintiff  Samuel  Showalter  testified  in  his  own 
behalf.  The  plaintiffs  then  rested  their  case. 
Whereupon  the  defendants  moved  the  court  for 
a  judgment  in  their  favor  dismissing  the  action, 
and  for  their  costs  and  disbursements,  and,  after 
having  heard  argument  of  counsel  thereon  and 
the  matter  being  farther  considered,  the  court 
made  certain  findings  of  fact,  which  are  to  the 
effect  that  no  agreement  of  any  kind  had  been 
proven  between  the  plaintiffs  and  defendants,  or 
between  the  plaintiffs  and  the  mortgagee,  the 
Provident  Trust  Company;  that  the  defendant 
Henry  M.  Showalter  did  not,  with  intent  to  de- 
fraud the  plaintiffs,  wrongfully  and  fraudulently 
procure  a  deed  of  conveyance  to  snid  property; 
that  the  said  plaintiffs  are  not  rightfully  in  pos- 
session of  said  land  under  and  by  virtue  of  said 
agreement;  and  that  the  defendants  did  not  b^ 
force  or  unbearable  indij^ities  oust  plaintiffs 
from  the  possession  of  said  land,  to  the  damage 
of  $l,O00,  or  any  sum.  The  motion  of  the  de- 
fendants was  granted,  and  the  cause  dismisoed, 
with  costs  and  disbursements  to  be  recovered 
from  the  plaintiHs.  Judgment  was  entered  in 
accordance  with  the  findings,  and  from  snrh 
judgment  this  appeal  is  taken.  The  plaintiffs 
excepted  to  the  findings  of  fact  and  conclusions 
of  law,  and  excepted  to  the  action  of  the  court 
in  refusing  to  make  findings  suggested  by  them. 
From  a  perusal  of  the  record  In  this  case  It  is 
evident  that  no  other  findings  could  have  been 
made  tlian  those  made  by  the  trial  court.  No 
testimony  was  offered,  except  that  of  the  plain- 
tiff Samuel  Showalter,  who  in  his  testimony  did 
not  refer,  or  attempt  to  refer,  to  the  making 
of  the  contract  set  forth  in  toe  complaint,  or 
to  its  violation  In  any  particular.  His  testi- 
mony was  simply  a  rambling,  incoherent  state- 
ment of  domestic  trouble  between  himself  and 
his  wife  and  boys,  and  of  alleged  Indiscretions 
of  the  boys  In  connection  with  other  people,  and 
upon  subjects  generally  that  had  not  the  least 
relevancy  or  materiality  to  the  issues  made  by 
th«  pleadinga.   Xlw  appeal  Mem  to  be  totally 


without  merit,  and  the  Judgment  Is  therefore 
affirmed. 

MOUNT,  a  J.,  and  HASLEZ  and  rULLER- 
TON,  J  J.,  ooncnr. 


STATE  T.  LITTOOT.  (Supreme  Court  of 
Washington.    Feb.  18,  1905.)    Appeal  from  Su- 

Serlor  Court,  King  County;  Henry  L.  Kennuu. 
udge.  H.  O.  LIttooy  was  convicted  of  pini'- 
ticing  dentistry  without  a  license,  and  appenls. 
Afiirmed.  John  R.  Parker  and  K  J.  Brown. 
for  appellant.    Samuel  R.  Stern  for  the  State. 

PER  CURIAM.  Appellant  was  prosecuted 
upon  an  information  charging  him  with  "the 
crime  of  practicing  dentistry  without  a  li- 
cense," in  that  be  did  "treat  a  disease  and  lesion 
of  the  human  teeth,  and  did  correct  malposi- 
tions of  the  human  teeth  and  jaws,  of  one  R.  A. 
Netzer,"  in  violation  of  the  provisions  of  the 
dental  law  (Lews  1901,  pp.  314-318,  e.  152). 
From  a  judgment  of  conviction  he  appeals  to 
this  court  Appellant  attacks  the  validity  of 
the  said  dental  law,  and  also  alleges  that  his 
case  was  not  placed  regularly  on  the  trial  calen- 
dar in  the  superior  court,  and  that  he  was  not 
allowed  the  statutory  time  within  which  to 
plead.  To  these  contentions  this  court  has  pass- 
ed adversely  in  other  cases  containing  substan- 
tially the  same  facta.  State  ex  rel.  Smith  v. 
Board  of  Dental  Examiners,  81  Wash.  402,  72 
Pac.  110;  In  re  Thompson  (decided  Dec.  22, 
19041  78  Pac.  890 ;  State  v.  Sexton  (just  decid- 
ed) 79  Pac.  r>34j:  State  v.  Brown  (No.  6,397, 
just  decided)  79  Pac.  638.  The  judgment  of  the 
trial  court  is  afiirmed. 


STATE  T.  LITTOOT.  (Supreme  Court  of 
Washington.    Feb.  18,  1005.)    Appeal  from  Su- 

Serior  Court,  King  county;  Henry  Ll  Knnnan, 
udge.  H.  C.  LIttooy  was  convicted  of  owning, 
running,  and  managing  a  dental  office  without  a 
license,  and  appeals.  Reversed.  John  R.  Parker 
and  E.  J.  Brown,  for  appellant  Samuel  R 
Stem,  for  the  State. 

PER  CURIAM.  Appellant  was  prosecuted  up- 
on an  information  charging  him  with  "the  crime 
of  owning,  running,  and  managing  a  dental  of- 
fice or  department  in  the  state  of  Washington 
without  a  license."  From  a  judgment  of  con- 
viction in  the  superior  court  he  appeals  to  this 
court  The  facts  in  this  case  are  similar  to 
those  involved  in  the  case  of  State  v.  Brown 
(No.  5,396,  just  decided)  79  Pac.  635.  and  are 
controlled  by  the  same  legal  considerations. 
Upon  the  authority  of  that  case,  the  judgment 
of  the  honorable  superior  court  in  this  case  is 
reversed,  and  the  cause  remanded,  with  laatn^ 
tiona  to  dismlsi  tho  action. 
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